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25 F.Cas. 30

No. 14692D

(Cite as: 25 F.Cas. 30)

UNITED STATES

V.

BURR. [FNl]

FNl For references to the various cases in this

series, which, together, embrace a full report of the

entire proceedings against Aaron Burr, see footnote

to Case No. 14,692a.

Circuit Court, D. Virginia.

June 13, 1807.

At law. Motion for a subpoena duces tecum

directed to the president of the United States.

Tuesday, June 9, 1807. The grand jury were

adjourned to the following Thursday.

CRIMINAL LAW—-SUBPOENA DUCES

TECUM-—TIME OF ISSUE--TO PRESIDENT--

RIGHT TO--MATERIALITY OF EVIDENCE.

1. Any person charged with a crime in the courts

of the United States has a right, before as well as

after indictment, to the prdcess of the court to

compel the attendance of his witnesses.

CRIMINAL LAW--SUBPOENA DUCES

TECUM--TIME OF ISSUE--TO PRESIDENT——

RIGHT TO——MATERIALITY OF EVIDENCE.

2. A subpoena may issue to the president of the

United States to compel his attendance as a witness,

and an accused person is entitled to it of course.

CRIMINAL LAW--SUBPOENA DUCES

TECUM--TIME OF ISSUE—-TO PRESIDENT—-

RIGHT TO--MATERIALITY OF EVIDENCE.

3. A subpoena duces tecum may issue to the

president of the United States, directing him to

bring any paper of which the party praying it has a

right to avail himself as testimony.

CRIMINAL LAW-—SUBPOENA DUCES

TECUM--TIME OF ISSUE-—TO PRESIDENT——

RIGHT TO--MATERIALITY OF EVIDENCE.

4. In Virginia, a motion for a subpoena duces

: tecum is to the discretion of the court; and as a legal
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means of obtaining testimony it cannot be regularly

opposed by the opposite party in his character as

such.

CRIMINAL LAW--SUBPOENA DUCES

TECUM--TIME OF ISSUE--TO PRESIDENT-—

RIGHT TO--MATERIALITY OF EVIDENCE.

5. A motion to the discretion of a court is a

motion not to its inclination, but to its judgment,

which is to be guided by sound legal principles.

CRIMINAL LA —-SUBPOENA DUCES

TECUM——TIME OF ISSUE--TO PRESIDENT--

RIGHT TO-—MATERIALITY OF EVIDENCE.

6. The court has no right to refuse its aid to

motions for papers to which the accused by be

entitled, and which may be material to his defense.

CRIMINAL LA --SUBPOENA DUCES

TECUM--TIME OF ISSUE-—TO PRESIDENT--

RIGHT TO--MATERIALITY OF EVIDENCE.

7. An accused person has the right, before

indictment found, to compel, by way of precaution,

the production of letters containing statements of his

conduct written by the person who is declared to be

the essential witness against him.

CRIMINAL LAW—-SUBPOENA DUCES

TECUM-—TIME OF ISSUE--TO PRESIDENT--

RIGHT TO--MATERIALITY OF EVIDENCE.

8. And in such case he is entitled to the

production of the original letter, a copy not being

sufficient.

CRIMINAL LAW--SUBPOENA DUCES

TECUM—-TIME OF ISSUE-~TO PRESIDENT——

RIGHT TO--MATERIALITY OF EVIDENCE.

9. Where it does not affirmatively appear that

letters and executive orders in the hands of the

president of the United States which may be material

to the defense of an accused contain any matter

which it would be imprudent to disclose, a subpoena

duces tecum will issue. The fact that such letters

and orders may contain matter not essential to the

defense, and which ought not to be disclosed, will

appear on the return.
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*30 Mr. Burr then addressed the court. There

was a proposition which he wished to submit to

them. In the president’s communication to

congress, he speaks of a letter and other papers

which he had received from Mr. Wilkinson, under

date of let of October. Circumstances had now

rendered it material that the whole of this letter

should be produced in court; and further, it .has

already appeared to the court, in the course of

different examinations, that the government have

attempted to infer certain intentions on my part from

certain transactions. It becomes necessary,

therefore, that these transactions should be

accurately stated. It was, therefore material to show

in what circumstances I was placed in the

Mississippi territory; and of course, to obtain

certain orders of the army and the navy which were

issued respecting me. I have seen the order of the

navy in print; and one of the officers of the navy

had assured me that this transcript was correct. The

instructions in this order were, to destroy my person

and my property in descending the Mississippi.

Now I wish, if possible, to authenticate this

statement; and it was for this purpose, when I

passed through Washington lately, that I addressed

myself to Mr. Robert Smith. That gentleman

seemed to admit the propriety of my application, but

objected to my course. He informed me that if I

would apply to him through one of my counsel,

there could be no difficulty in granting the object of

my application. I have since applied in this manner

to Mr. Smith, but without success. Hence I feel it

necessary to resort to the authority of this court to

call upon them to issue a subpoena to the president

of the United States, with a clause, requiring him to

produce certain papers; or, in other words, to issue

the subpoena duces tecum. The attorney for the

United States will, however, save the time of this

court, if he will consent to produce the letter of the

let October, with the accompanying papers, and

also authentic orders of the navy and war

departments.

Mr. Hay declared that he knew not for what this

information could be wanted; to what purpose such

evidence could relate; and whether it was to be used

on the motion for commitment or on the trial in

chief.

Mr. Burr, Mr. Wickham, and Mr. Martin *31

observed that perhaps it would be used on both,

according as circumstances might require.

Page 2

Mr. Hay declared that all delay was unnecessary;

but he pledged himself, if possible, to obtain the

papers which were wanted; and not only those, but

every paper which might be necessary to the

elucidation of the case.

After considerable of conversation between

counsel as to the objects of applying for the

subpoena, and the probability of obtaining the

papers without it, Mr. Wickham remarked that as to

the order from the navy department, a copy might

be sufficient, but as to Wilkinson’s letter, ’We wish

to see itself here; and surely it may be trusted in the

hands of the attorney for the United States.’

Mr. Hay then said: It seems, then, that copies of

papers from the government of the United States

will not be received! After such an observation, sir,

I retract everything that I have promised; let

gentlemen, sir, take their own course.

Mr. Wickham explained, disavowing any

insinuation against the fairness of the conduct of the

government. But he wanted the highest possible

degree of evidence, and to confront General

Wilkinson with his own letter.

Mr. Hay was satisfied with the explanation, and

renewed his promise to apply for the papers if the

court deemed them material.

After some further conversation which did not

result in any arrangement satisfactory to Mr. Burr’s

counsel-——-

The CHIEF JUSTICE said: If the attorney for the

United States is satisfied that the court has a right to

issue the subpoena duces tecum, I will grant the

motion.

Mr. Hay. I am not, sir.

CHIEF JUSTICE. I am not prepared to give an

opinion on this point, and therefore I must call for

argument.

After some further conversation, the court

adjourned.

Wednesday, June 10, 1807.

The court met according to adjournment. The
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subject of the subpoena duces tecum was resumed.

The following affidavit, drawn up and sworn to

by Mr. Burr, was read in support of the motion for

the subpoena.

’Aaron Burr maketh oath, that he hath great

reason to believe that a letter from General

Wilkinson to the president of the United States,

dated 2lst October, 1806, as mentioned in the

president’s message of the 22d January, 1807, to

both houses of congress, together with the

documents accompanying the said letter, and copy

of the answer of said Thomas Jefferson, or of any

one by his authority, to the said letter, may be

material in his defence, in the prosecution against

him. And further, that he hath reason to believe the

military and naval orders given by the president of

the United States, through the departments of war

and of the navy, to the officers of the army and

navy, at or near the New Orleans stations, touching

or concerning the said Burr, or his property, will

also be material in his defence.

’Aaron Burr.

’Swom to in open court, 10th June, 1807.’

Upon this motion a protracted debate arose,

occupying two entire days, and extending into the

third, in which the motion was supported by

Messrs. Wickham, Botts, Randolph, Martin, and

Burr, and opposed by Messrs. Hay, MacRae, and

Wirt. Much ability and eloquence were displayed

on both sides. But few points of law were contested

in the argument, and these are all clearly stated in

the opinion of the court, which is here given in full.

The arguments turned more upon the propriety of

granting the motion, than upon any strictly legal

question; although the right of the accused to apply

to the court for process to obtain any testimony

whatever, at this stage of the case, was denied by

the counsel for the United States. The discussion

took a wide range, and the course of the government

towards Col. Burr, and the conduct of Gen.

Wilkinson in respect to him, were animadverted

upon with much severity by counsel for the defence,

and zealously defended by the counsel for the

United States.

On the part of the prosecution it was insisted that

the subpoena was unnecessary, because certified
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copies of any documents in the executive

departments could be obtained by a proper

application. It was said to be improper to call upon

the president to produce the letter of Gen.

Wilkinson, because it was a private letter, and

probably contained confidential communications,

which the president ought not and could not be

compelled to disclose. It might contain state secrets,

which could not be divulged without endangering

the national safety. It was argued that the

documents demanded could not be material to the

defence, and objected that the affidavit did not even

state, in positive terms, that they would be material.

On the part of the defence it was denied that any

affidavit whatever was necessary to support the

motion. The proposition that the president could

withhold a paper material to the defence, merely

because it contained confidential communications,

was denied, and pronounced wholly untenable in

law. If the letter contained state secrets which it

would be inconsistent with the public safety to

disclose, the president could say so in the return to

the subpoena; but it was not to be assumed until he

did say so. Or, if the letter contained anything of a

confidential character, not relating to the case, the

president could point out such parts as he did not

wish to have exposed, and they need not be read in

court. A copy of the letter, it was said, would not

answer the purposes of the defence. Gen. Wilkinson

was admitted to be the witness upon whom the

prosecution mainly depended. His relation to the

prosecution *32 was such, that he had the strongest

possible motive for bolstering it up, and if he failed

in it, he would himself sink into irreparable

disgrace. When he should come upon the stand to

sustain a prosecution in which he had so much at

stake, it might be of the utmost importance to

confront him with his letter in his own handwriting.

A copy would not do, because he might deny it; and

no confidence was reposed by the defence in his

integrity. The contents of the letter were only

known to the defence in so far as they had been

divulged by the president in a communication to

congress. In that communication the president had

stated that he had received a letter from Gen.

Wilkinson in relation to the transactions of Mr.

Burr, ’of whose guilt,’ he says, ’there can be no

doubt.’ The president was severely censured (by

Mr. Randolph) for thus assuming the functions of a

judge, and pronouncing judgment against Mr. Burr

in transacting his executive duties. The president
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had stated in said communication that Gen.

Wilkinson had written at large to him respecting

Mr. Burr. The defence wanted this letter, and had

no doubt that in some of those things which Gen.

Wilkinson had stated to the president, they would be

able to trip him up.

As to the orders of the war and navy departments,

it was said that certified copies would answer. But

the secretary of the navy had already refused to

furnish copies to one of Mr. Burr’s counsel, on an

application to him therefor, and they could not run

the risk of another refusal. One of these orders (or

what purported to be one) had been published in the

Natchez Gazette, and it amounted to an order calling

forth a military force to attack Mr. Burr and his

associates, and destroy their property. It was

contended that the president had no legal or

constitutional power to issue such an order as this

was represented to be; if an unconstitutional and

illegal order had been issued to destroy and man and

his property, that man was justified in resisting it.

Authenticated copies of these orders, therefore,

might be necessary to defend Mr. Burr against any

attempt to prove that he had resisted, or made any

preparation to resist, the military forces called forth

against him. If no orders had been issued calling

forth a military force to attack him, then he had a

right to resist any such force as being a mere

unauthorized mob. On these grounds it was of the

utmost importance to the defence to know exactly

what orders had been issued in relation to C01. Burr.

At the close of the discussion Mr. Hay said he had

in his possession a copy of the very paper which had

been so denounced by the counsel for cruelty and

severity; the order issued by the secretary of the

navy, which he proposed to read in order to show

that there was no such thing in it. The opposite

counsel desired to look at the paper, to ascertain

whether it was the same they had seen in the

Natchez Gazette; but Mr. Hay refused to let them

take it. He finally put it up again, declaring that he

believed it to be the same, but gentlemen did not

want it to be read.

Before MARSHALL, Chief Justice, and

GRIFFIN, District Judge.

MARSHALL, Chief Justice.

The object of the motion now to be decided is to
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obtain copies of certain orders, understood to have

been issued to the land and naval officers of the

United States for the apprehension of the accused,

and an original letter from General Wilkinson to the

president in relation to the accused, with the answer

of the president to that letter, which papers are

supposed to be material to the defence. As the legal

mode of effecting this object, a motion is made for a

subpoena duces tecum, to be directed to the

president of the United States. In opposition to this

motion, a preliminary point has been made by the

counsel for the prosecution. It has been insisted by

them that, until the grand jury shall have found a

true bill, the party accused is not entitled to

subpoenas nor to the aid of the court to obtain his

testimony. It will not be said that this opinion is

now, for the first time, advanced in the United

States; but certainly it is now, for the first time,

advanced in Virginia. So far back as any knowledge

of our jurisprudence is possessed, the uniform

practice of this country has been, to permit any

individual, who was charged with any crime, to

prepare for his defence, and to obtain the process of

the court, for the purpose of enabling him so to do.

This practice is as convenient and as consonant to

justice as it is to humanity. It prevents, in a great

measure, those delays which are never desirable,

which frequently occasion the loss of testimony, and

which are often oppressive. That would be the

inevitable consequence of withholding from a

prisoner the process of the court, until the

indictment against him was found by the grand jury.

The right of an accused person to the process of the

court to compel the attendance of witnesses seems to

follow, necessarily, from the right to examine those

witnesses; and, wherever the right exists, it would

be reasonable that it should be accompanied with the

means of rendering it effectual. It is not doubted

that a person who appears before a court under a

recognizance, must expect that a bill will be

preferred against him, or that a question concerning

the continuance of the recognizance will be brought

before the court. In the first event, he has the right,

and it is perhaps his duty, to prepare for his defence

at the trial. In the second event, it will not be

denied that he possesses the right to examine

witnesses on the question of continuing his

recognizance. In either case it would seem

reasonable that he should be entitled to the process

of the court to procure the attendance of his

witnesses. The genius and character of our *33 laws

and usages are friendly, not to condemnation at all
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events, but to a fair and impartial trial; and they

consequently allow to the accused the right of

preparing the means to secure such a trial. The

objection that the attorney may refuse to proceed at

this time, and that no day is fixed for the trial, if he

should proceed, presents no real difficulty. It would

be a very insufficient excuse to a prisoner, who had

failed to prepare for his trial, to say that he was not

certain the attorney would proceed against him.

Had the indictment been found at the first term, it

would have been in some measure uncertain whether

there would have been a trial at this, and still more

uncertain on what day that trial would take place;

yet subpoenas would have issued returnable to the

first day of the term; and if after its commencement

other subpoenas had been required, they would have

issued, returnable as the court might direct. In fact,

all process to which the law has affixed no certain

return day is made returnable at the discretion of the

court. General principles, then, and general practice

are in favor of the right of every accused person, so

soon as his case is in court, to prepare for his

defence, and to receive the aid of the process of the

court to compel the attendance of his witnesses.

The constitution and laws of the United States will

now be considered for the purpose of ascertaining

how they bear upon the question. The eighth

amendment to the constitution gives to the accused,

’in all criminal prosecutions, a right to a speedy and

public trial, and to compulsory process for obtaining

witnesses in his favor.’ The right given by this

article must be deemed sacred by the courts, and the

article should be so construed as to be something

more than a dead letter. What can more effectually

elude the right to a speedy trial than the declaration

that the accused shall be disabled from preparing for

it until an indictment shall be found against him? It

is certainly much more in the true spirit of the

provision which secures to the accused a speedy

trial, that he should have the benefit of the provision

which entitles him to compulsory process as soon as

he is brought into court. This observation derives

additional force from a consideration of the manner

in which this subject has been contemplated by

congress. It is obviously the intention of the

national legislature, that in all capital cases the

accused shall be entitled to process before

indictment found. The words of the law are, ’and

every such person or persons accused or indicted of

the crimes aforesaid, (that is, of treason or any other

capital offence,) shall be allowed and admitted in his
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said defence to make any proof that he or they can

produce by lawful witness or witnesses, and shall

have the like process of the court where he or they

shall be tried, to compel his or their witnesses to

appear at his or their trial as is usually granted to

compel witnesses to appear on the prosecution

against them.’ This provision is made for persons

accused or indicted. From the imperfection of

human language, it frequently happens that

sentences which ought to be the most explicit are of

doubtful construction; and in this case the words

’accused or indicted’ may construed to be

synonymous, to describe a person in the same

situation, or to apply to different stages of the

prosecution. The word ’or’ may be taken in a

conjunctive or a disjunctive sense. A reason for

understandng them in the latter sense is furnished

by the section itself. It commences with declaring

that any person who shall be accused and indicted of

treason shall have a copy of the indictment, and at

least three days before his trial. This right is

obviously to be enjoyed after an indictment, and

therefore the words are, ’accused and indicted.’ So

with respect to the subsequent clause, which

authorizes a party to make his defence, and directs

the court, on his application, to assign him counsel.

The words relate to any person accused and

indicted. But, when the section proceeds to

authorize the compulsory process for witnesses, the

phraseology is changed. The words are, ’and every

such person or persons accused or indicted,’ &c.,

thereby adapting the expression to the situation of an

accused person both before and after indictment. It

is to be remarked, too, that the person so accused or

indicted is to have ’the like process to compel his or

their witnesses to appear at his or their trial, as is

usually granted to compel witnesses to appear on the

prosecution against him.’ The fair construction of

this clause would seem to be, that with respect to the

means of compelling the attendance of witnesses to

be furnished by the court, the prosecution and

defence are placed by the law on equal ground. The

right of the prosecutor to take out subpoenas, or to

avail himself of the aid of the court, in any stage of

the proceedings previous to the indictment, is not

controverted. This act of congress, it is true,

applies only to capital cases; but persons charged

with offences not capital have a constitutional and a

legal right to examine their testimony; and this act

ought to be considered as declaratory of the common

law in cases where this constitutional right exists.
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Upon immemorial usage, then, and upon what is

deemed a sound construction of the constitution and

law of the land, the court is of opinion that any

person charged with a crime in the courts of the

United States has a right, before as well as after

indictment, to the process of the court to compel the

attendance of his witnesses. Much delay and much

inconvenience may be avoided by this construction;

no mischief, which is perceived, can be produced by

it. The process would only issue when, according

to the ordinary course of proceeding, the indictment

would be tried at the term to which the subpoena is

made returnable; so that it becomes incumbent *34

on the accused to be ready for his trial at that term.

This point being disposed of, it remains to inquire

whether a subpoena duces tecum can be directed to

the president of the United States, and whether it

ought to be directed in this case? This question

originally consisted of two parts. It was at first

doubted whether a subpoena could issue, in any

case, to the chief magistrate of the nation; and if it

could, whether that subpoena could do more than

direct his personal attendance; whether it could

direct him to bring with him a paper which was to

constitute the gist of his testimony. While the

argument was opening, the attorney for the United

States avowed his opinion that a general subpoena

might issue to the president; but not a subpoena

duces tecum. This terminated the argument on that

part of the question. The court, however, has

thought it necessary to state briefly the foundation of

its opinion, that such a subpoena may issue. In the

provisions of the constitution, and of the statute,

which give to the accused a right to the compulsory

process of the court, there is no exception whatever.

The obligation, therefore, of those provisions is

general; and it would seem that no person could

claim an exemption from them, but one who would

not be a witness. At any rate, if an exception to the

general principle exist, it must be looked for in the

law of evidence. The exceptions furnished by the

law of evidence, (with one only reservation,) so far

as they are personal, are of those only whose

testimony could not be received. The single

reservation alluded to is the case of the king.

Although he may, perhaps, give testimony, it is said

to be incompatible with his dignity to appear under

the process of the court. Of the many points of

difference which exist between the first magistrate in

England and the first magistrate of the United

States, in respect to the personal dignity conferred
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on them by the constitutions of their respective

nations, the court will only select and mention two.

It is a principle of the English constitution that the

king can do no wrong, that no blame can be imputed

to him, that he cannot be named in debate. By the

constitution of the United States, the president, as

well as any other officer of the government, may be

impeached, and may be removed from office on

high crimes and misdemeanors. By the constitution

of Great Britain, the crown is hereditary, and the

monarch can never be a subject. By that of the

United States, the president is elected from the mass

of the people, and, on the expiration of the time for

which he is elected, returns to the mass of the

people again. How essentially this difference of

circumstances must vary the policy of the laws of

the two countries, in reference to the personal

dignity of the executive chief, will be perceived by

every person. In this respect the first magistrate of

the Union may more properly be likened to the first

magistrate of a state; at any rate, under the former

Confederation; and it is not known ever to have

been doubted, but that the chief magistrate of a state

might be served with a subpoena ad testificandum.

If, in any court of the United States, it has ever been

decided that a subpoena cannot issue to the

president, that decision is unknown to this court.

If, upon any principle, the president could be

construed to stand exempt from the general

provisions of the constitution, it would be, because

his duties as chief magistrate demand his whole time

for national objects. But it is apparent that this

demand is not unremitting; and, if it should exist at

the time when his attendance on a court is required,

it would be shown on the return of the subpoena,

and would rather constitute of reason for not

obeying the process of the court than a reason

against its being issued. In point of fact it cannot be

doubted that the people of England have the same

interest in the service of the executive government,

that is, of the cabinet counsel, that the American

people have in the service of the executive of the

United States, and that their duties are as arduous

and as unremitting. Yet it has never been alleged,

that a subpoena might not be directed to them. It

cannot be denied that to issue a subpoena to a person

filling the exalted position of the chief magistrate is

a duty which would be dispensed with more

cheerfully than it would be performed; but, if it be a

duty, the court can have no choice in the case. If,

then, as is admitted by the counsel for the United
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States, a subpoena may issue to the president, the

accused is entitled to it of course; and whatever

difference may exist with respect to the power to

compel the same obedience to the process, as if it

had been directed to a private citizen, there exists no

difference with respect to the right to obtain it. The

guard, furnished to this high officer, to protect him

from being harassed by vexatious and unnecessary

subpoenas, is to be looked for in the conduct of a

court after those subpoenas have issued; not in any

circumstance which is to precede their being issued.

If, in being summoned to give his personal

attendance to testify, the law does not discriminate

between the president and a private citizen, what

foundation is there for the opinion that this

difference is created by the circumstance that his

testimony depends on a paper in his possession, not

on facts which have come to his knowledge

otherwise than by writing? The court can perceive

no foundation for such an opinion. The propriety of

introducing any paper into a case, as testimony,

must depend on the character of the paper, not on

the character of the person who holds it. A

subpoena duces tecum, then, may issue to any

person to whom an ordinary subpoena may issue,

directing him to being any paper of which the party

praying it has a right to avail *35 himself as

testimony; if, indeed, that be the necessary process

for obtaining the View of such a paper. When this

subject was suddenly introduced, the court felt some

doubt concerning the propriety of directing a

subpoena to the chief magistrate, and some doubt

also concerning the propriety of directing any paper

in his possession not public in its nature, to be

exhibited in court. The impression that the

questions which might arise in consequence of such

process, were more proper for discussion on the

return of the process than of its issuing, was then

strong on the mind of the judges; but the

circumspection with which they would take any step

which would in any manner relate to that high

personage, prevented their yielding readily to those

impressions, and induced the request that those

points, if not admitted, might be argued. The result

of that argument is a confirmation of the impression

originally entertained. The court can perceive no

legal objection to issuing a subpoena duces tecum to

any person whatever, provided the case be such as to

justify the process. This is said to be a motion to

the discretion of the court. This is true. But a

motion to its discretion is a motion, not to its

inclination, but to its judgment; and its judgment is

Page 7

to be guided by sound legal principles. A subpoena

duces tecum varies from an ordinary subpoena only

in this; that a witness is summoned for the purpose

of bringing with him a paper in his custody. In

some of our sister states whose system of

jurisprudence is erected on the same foundation with

our own, this process, we learn, issues of course.

In this state it issues, not absolutely of course, but

with leave of the court. No case, however, exists as

is believed, in which the motion has been founded

on an affidavit, in which it has been denied, or in

which it has been opposed. It has been truly

observed that the opposite party can, regularly, take

no more interest in the awarding a subpoena duces

tecum than in the awarding an ordinary subpoena.

In either case he may object to any delay, the grant

of which may be implied in granting the subpoena;

but he can no more object regularly to the legal

means of obtaining testimony, which exists in the

papers, than in the mind of the person who may be

summoned. If no inconvenience can be sustained by

the opposite party, he can only oppose the motion in

the character of an amicus curiae, to prevent the

court from making an improper order, or from

burthening some officer by compelling an

unnecessary attendance. This court would certainly

be very unwilling to say that upon fair construction

the constitutional and legal right to obtain its

process, to compel the attendance of witnesses, does

not extend to their bringing with them such papers

as may be material in the defence. The literal

distinction which exists between the cases is too

much attenuated to be countenanced in the tribunals

of a just and humane nation. If, then, the subpoena

be issued without inquiry into the manner of its

application, it would seem to trench on the

privileges which the constitution extends to the

accused; it would seem to reduce his means of

defence within narrower limits than is designed by

the fundamental law of our country, if an

overstrained rigor should be used with respect to his

right to apply for papers deemed by himself to be

material. In the one case the accused is made the

absolute judge of the testimony to be summoned; if,

in the other, he is not a judge, absolutely for

himself, his judgment ought to be controlled only so

far as it is apparent that he means to exercise his

privileges not really in his own defence, but for

purposes which the court ought to discountenance.

The court would not lend its aid to motions

obviously designed to manifest disrespect to the

government; but the court has no right to refuse its
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aid to motions for papers to which the accused may

be entitled, and which may be material in his

defence. These observations are made to show the

nature of the discretion which may be exercised. If

it be apparent that the papers are irrelative to the

case, or that for state reasons they cannot be

introduced into the defence, the subpoena duces

tecum would be useless. But, if this be not

apparent, if they may be important in the defence, if

they may be safely read at the trial, would it not be

a blot in the page which records the judicial

proceedings of this country, if, in a case of such

serious import as this, the accused should be denied

the use of them? The counsel for the United States

takes a very different view of the subject, and insist

that a motion for process to obtain testimony should

be supported by the same full and explicit proof of

the nature and application of that testimony, which

would be required on a motion, which would delay

public justice, which would arrest the ordinary

course of proceeding, or would in any other manner

affect the rights of the opposite party. In favor of

this position has been urged the opinion of one,

whose loss as a friend and as a judge I sincerely

deplore; whose worth I feel, and whose authority I

shall at all times greatly respect. If his opinions

were really opposed to mine, I should certainly

revise, deliberately revise, the judgment I had

formed; but I perceive no such opposition.

In the trials of Smith and Ogden [U. S. v. Smith,

Case No. 16,342], the court in which Judge

Patterson presided, required a special affidavit in

support of a motion made by the counsel for the

accused for a continuance and for an attachment

against witnesses who had been subpoenaed and who

had failed to attend. Had this requisition of a

special affidavit been made as well a foundation for

an attachment as for a continuance, the cases would

not have been parallel, because the attachment was

considered by the counsel for the prosecution merely

as a means of punishing *36 the contempt, and a

court might certainly require stronger testimony to

induce them to punish a contempt, than would be

required to lend its aid to a party in order to procure

evidence in a cause. But the proof furnished by the

case is most conclusive that the special statements of

the affidavit were required solely on account of the

continuance. Although the counsel for the United

States considered the motion for an attachment

merely as a mode of punishing for contempt, the

counsel for Smith and Ogden considered it as

Page 8

compulsory process to bring in a witness, and

moved a continuance until they could have the

benefit of this process. The continuance was to

arrest the ordinary course of justice; and, therefore,

the court required a special affidavit, showing the

materiality of the testimony before this continuance

could be granted. Prima facie the evidence could

not apply to the case; and there was an additional

reason for a special affidavit. The object of this

special statement was expressly said to be for a

continuance. Colden proceeded: ’The present

application is to put off the cause on account of the

absence of witnesses, whose testimony the defendant

alleges is material for his defence, and who have

disobeyed the ordinary process of the court. In

compliance with the intimation from the bench

yesterday, the defendant has disclosed by the

affidavit which I have just read, the points to which

he expects the witnesses who have been summoned

will testify. If the court cannot or will not issue

compulsory process to bring in the witnesses who

are the object of this application, then the cause will

not be postponed. Or, if it appears to the court, that

the matter disclosed by the affidavit might not be

given in evidence, if the witness were now here,

then we cannot expect that our motion will be

successful. For it would be absurd to suppose that

the court will postpone the trial on account of the

absence of witnesses whom they cannot compel to

appear, and of whose voluntary attendance there is

too much reason to despair; or, on account of the

absence of witnesses who, if they were before the

court, could not be heard on the trial.’ See the trials

of Smith and Ogden [supra]. This argument states,

unequivocally, the purpose for which a special

affidavit was required.

The counsel for the United States considered the

subject in the same light. After exhibiting an

affidavit for the purpose of showing that the

witnesses could not probably possess any material

information, Mr. Standford said: ’It was decided by

the court yesterday that it was incumbent on the

defendant, in order to entitle himself to a

postponement of the trial on account of the absence

of these witnesses, to show in what respect they are

material for his defence. It was the opinion of the

court that the general affidavit, in common form,

would not be sufficient for this purpose, but that the

particular facts expected from the witnesses must be

disclosed in order that the court might, upon those

facts, judge of the propriety of granting the
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postponement. ’

The court frequently treated the subject so as to

show the opinion that the special affidavit was

required only on account of the continuance; but

what is conclusive on this point is, that after

deciding the testimony of the witnesses to be such as

could not be offered to the jury. Judge Patterson

was of opinion that a rule, to show cause why an

attachment should not issue, ought to be granted.

He could not have required the materiality of the

witness to be shown on a motion, the success of

which did not, in his opinion, in any degree depend

on that materiality; and which he granted after

deciding the testimony to be such as the jury ought

not to hear. It is, then, most apparent that the

opinion of Judge Patterson has been misunderstood,

and that no inference can possibly be drawn from it,

opposed to the principle which has been laid down

by the court. That principle will therefore be

applied to the present motion.

The first paper required is the letter of General

Wilkinson, which was referred on in the message of

the president to congress. The application of that

letter to the case is shown by the terms in which the

communication was made. It is a statement of the

conduct of the accused made by the person who is

declared to be the essential witnesses against him.

The order for producing this letter is opposed:

First, because it is not material to the defense. It

is a principle, universally acknowledged, that a

party has a right to oppose to the testimony of any

witness against him, the declarations which that

witness has made at other times on the same subject.

If he possesses this right, he must bring forward

proof of those declarations. This proof must be

obtained before he knows positively what the

witness will say; for if he waits until the witness has

been heard at the trial, it is too late to meet him with

his former declarations. Those former declarations,

therefore, constitute a mass of testimony, which a

party has a right to obtain by way of precaution, and

the positive necessity of which can only be decided

at the trial. It is with some surprise an argument

was heard from the bar, insinuating that the award

of a subpoena on this ground gave the countenance

of the court to suspicions affecting the veracity of a

witness who is to appear on the part of the United

States. This observation could not have been

considered. In contests of this description, the court
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takes no part; the court has no right to take a part.

Every person may give in evidence, testimony such

as is stated in this case. What would be the feelings

of the prosecutor if, in this case, the accused should

produce a witness completely exclupating himself,

and the attorney for the United States should be

arrested in his attempt to prove what the same

witness had *37 said upon a former occasion, by a

declaration from the bench that such an attempt

could not be permitted, because it would imply a

suspicion in the court that the witness had not

spoken the truth? Respecting so unjustifiable an

interposition but one opinion would be formed.

The second objection is, that the letter contains

matter which ought not to be disclosed. That there

may be matter, the production of which the court

would not require, is certain; but, in a capital case,

that the accused ought, in some form, to have the

benefit of it, if it were really essential to his

defence, is a position which the court would very

reluctantly deny. It ought not to be believed that the

department which superintends prosecutions in

criminal cases, would be inclined to withhold it.

What ought to be done under such circumstances

present a delicate question, the discussion of which,

it is hoped, will never be rendered necessary in this

country. At present it need only be said that the

question does not occur at this time. There is

certainly nothing before the court which shows that

the letter in question contains any matter the

disclosure of which would endanger the public

safety. If it does contain such matter, the fact may

appear before the disclosure is made. If it does

contain any matter which it would be imprudent to

disclose, which it is not the wish of the executive to

disclose, such matter, if it be not immediately and

essentially applicable to the point, will, of course,

be suppressed. It is not easy to conceive that so

much of the letter as relates to the conduct of the

accused can be a subject of delicacy with the

president. Everything of this kind, however, will

have its due consideration on the return of the

subpoena.

Thirdly, it has been alleged that a copy may be

received instead of the original, and the act of

congress has been cited in support of this

proposition. This argument presupposes that the

letter required is a document filed in the department

of state, the reverse of which may be and most

probably is the fact. Letters addressed to the
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president are most usually retained by himself.

They do not belong to any of the departments. But,

were the facts otherwise, a copy might not answer

the purpose. The copy would not be superior to the

original, and the original itself would not be

admitted, if denied, without proof that it was in the

handwriting of the witness. Suppose the case put at

the bar of an indictment on this letter for a libel, and

on its production it should appear not to be in the

handwriting of the person indicted. Would its being

deposited in the department of state make it his

writing, or subject him to the consequence of having

written it? Certainly not. For the purpose, then, of

showing the letter to have been written by a

particular person, the original must be produced,

and a copy could not be admitted. On the

confidential nature of this letter much has been said

at the bar and authorities have been produced which

appear to be conclusive. Had its contents been

orally communicated, the person to whom the

communications were made could not have excused

himself from detailing them, so far as they might be

deemed essential in the defence. Their being in

writing gives no additional sanctity; the only

difference produced by the circumstance is, that the

contents of the paper must be proved by the paper

itself, not by the recollection of the witness.

Much has been said about the disrespect to the

chief magistrate, which is implied by this motion,

and by such a decision of it as the law is believed to

require. These observations will be very truly

answered by the declaration that this court feels

many, perhaps, peculiar motives for manifesting as

guarded a respect for the chief magistrate of the

Union as is compatible with its official duties. To

go beyond these would exhibit a conduct which

would deserve some other appellation than the term

respect. It is not for the court to anticipate the event

of the present prosecution. Should it terminate as is

expected on the part of the United States, all those

who are concerned in it should certainly regret that a

paper which the accused believed to be essential to

his defence, which may, for aught that now appears,

be essential, had been withheld from him. I will not

say, that this circumstance would, in any degree,

tarnish the reputation of the government; but 1 will

say, that it would justly tarnish the reputation of the

court which had given its sanction to its being

withheld. Might I be permitted to utter one

sentiment, with respect to myself, it would be to

deplore, most earnestly, the occasion which should
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compel me to look back on any part of my official

conduct with so much self-reproach as I should feel,

could I declare, on the information now possessed,

that the accused is not entitled to the letter in

question, if it should be really important to him.

The propriety of requiring the answer to this letter

is more questionable. It is alleged that it most

probably communicates orders showing the situation

of this country with Spain, which will be important

on the misdemeanor. If it contain matter not

essential to the defence, and the disclosure be

unpleasant to the executive, it certainly ought not to

be disclosed. This is a point which will appear on

the return. The demand of the orders which have

been issued, and which have been, as is alleged,

published in the Natchez Gazette, is by no means

unusual. Such documents have often been produced

in the courts of the United States and the courts of

England. If they contain matter interesting to the

nation, the concealment of which is required by the

public safety, that matter will appear upon the

return. If they do not, and are material, they may

be exhibited. It is said they cannot be material,

because they cannot justify any unlawful resistance

which *38 may have been employed or meditated by

the accused. Were this admitted, and were it also

admitted that such resistance would amount to

treason, the orders might still be material; because

they might tend to weaken the endeavor to connect

such over act with any over act of which this court

may take cognizance. The court, however, is rather

inclined to the opinion that the subpoena in such

case ought to be directed to the head of the

department in whose custody the orders are. The

court must suppose that the letter of the secretary of

the navy, which has been stated by the attorney for

the United States, to refer the counsel for the

prisoner to his legal remedy for the copies he

desired, alluded to such a motion as is now made.

The affidavit on which the motion is grounded has

not been noticed. It is believed that such a

subpoena, as is asked, ought to issue, if there exist

any reason for supposing that the testimony may be

material, and ought to be admitted. It is only

because the subpoena is to those who administer the

government of this country, that such an affidavit

was required as would furnish probable cause to

believe that the testimony was desired for the real

purposes of defence, and not for such as this court

will forever discountenance.
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§5:11 GRAND JURY LAW AND PRAY

Ohio. Ohio R Crim P 6(A).

New Mexico. NM Stat Ann §31—6—1.

West Virginia. W Va Code 552—2—43; W Va R Crim Pro 6(g).

§ 5:1 1. Model Oath for Grand Jurors.

The form of the oath taken by grand jurors in the
system, which is similar to the oath prescribed by statute
in most states, reads as follows: A J

"Do you, and each of you, solemnly swear that you ; ,‘
diligently inquire into and make true presentment or indi m
of all such matters and things as shall be given you in ch.
otherwise come to your knowledge, touching your gran ,
service; to keep secret the counsel of the United Statesi
fellows and yourselves; not to present or indict any pet a
through hatred, malice or ill will; nor leave any person uiip
sented or unindicted through fear, favor, or affection, nor"-
any reward, or hope or promise thereof; but in all y
presentments and indictments to present the truth, the wh "
truth, and nothing but the truth, to the best of your skill : v
understanding? If so, answer 'I do.’ "

v ’i ‘ '

§ 5:12. Model Charge to Grand Jury.

The charge that is recommended for federal courts to us
the time of empanelling a grand jury is as follows: ’

"Ladies and gentlemen of the grand jury, you have
been empanelled and sworn as a grand jury. The duties ..
which you are charged are of the highest importance to g
proper administration of justice. In serving as grand jurorsfiy’
will be performing an important civic duty and fulfilling
important obligation of citizenship.

?
"It is the court's responsibility to instruct you at this A ,,

as to the law Which should govern your actions and yo

grand jury often stood as a barrier ag .
political and religious persecution. The grand jury developed;
an entity independent of the king, so that the king could no
charge a subject with a crime without first submitting .:

W
a
r
s
a
w
r
m
:
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I, ' I ' 'de whether to return
' ‘ to a and jury which could dec1 -

E: filigrdigtmentgagainst the accused. The resolute independence

{the grand jury came about only after cgnsiderable blood was

0 ' for ears. .
shment meted out to our ' .

Shed ngepfli'raliners of our federal Constitution dggned 1th:.grlargc}

' ' ' S ta io
‘ ‘ rtant an instrumentality in the a. mi . h

jury so lmpo ‘ ' ' h Bill of Rights. The Fift
' ' h included it in t e . - . .

fte‘heditiihfit ttoefhe United States Constitution prowdestin par:

thrift 'No person shall be held to answer for:1 capitaliggnoznzmofsa

' ' unless on a presentmen or_in . .

gigging??? .' An infamous crime is a serious crime which

2 be punished by imprisonment for more than one year. F'rst

m y"We have two kinds of juries in the federal courts. ’ll‘hé

there is the trial jury, sometimes linowndastethe.33:11;Jfigfier a

' ' " 12 mem ers, e mi .
trial jury, conmsting of ‘ . '11; of the cnme

f a crime lS gmlty or not gm y .
person accused o. . _ h urn-00m m the

1s take place in t e co , .
charged. Federal jury tria ' nd the public,

' the jury, the attorneys, a . _

presence 0f the JUdge’ h 'tnesses against him and
the accused may confront t e w1 . .

223:8 convicted only when each juror is convmced beyonda

ble doubt.
. _ '

lIeasog'llgilhe other type of jury is the graiIi‘d jury. tIst:5:11:13: t1:

' tirely different. COnSlS

equally Important bUt en (1 cted in secrecy. The grand
23 persons whose functions are con u _ h S of crime

‘ ' ' 'lity to investigate c arge _
jury has the responSibi . d 1f the

' ‘ the United States an ,
committed against the laws of . t'on

‘ ' ‘ ts to make an accusa 1
result of the investigation so warran' , . h' The

‘ ' ‘ indictment against im.
against a person by returning an 1 l on the basis of the

' ' n to indict is normally made so e y . _

:ziclg'lgment‘s evidence without the accused person s haVing the

' to resent his side of the case. . .

01390521:1itriidictrinent is the formal written accusation chargiifig

the accused person or persons withdone or (13110;:5:121:59;on

. . . a ’

event that an indictment is returne agains h _ _ the

' e Will be given
h b omes a defendant, and in due course _ .

oSp<frctunity to plead not guilty or géiiity 21$:fitfiafigfi

. . . o s

pleads not guilty, he Will be require d . decides Whether a

b f e a trial 'ury. In short, the gran jury.

pzrzfin shouldee formally charged With a crime :ndtllim:£iits:3

trial' it is the trial jury which then dec1des whet er e
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§5=12 GRAND JURY LAW AND pRAC~

person is guilty or not guilty of the crime charged in i“'4';
indictment.

. »,
"Thus, the purpose of the grand jury is to date

whether there is sufficient evidence to justify a formal ac
tion against a person. If law enforcement officials were not
required to submit to an impartial grand jury proof of guilt"
a proposed charge against a person suspected of having co H

ted such crime, they would be free to arrest the suspect
bring him to trial no matter how little evidence exis
support the charge.

'

"As members of the grand jury, you, in a very real'
stand between the government and the accused. A federal
jury shall never be made an instrument of private preju g.
vengeance or malice. It is your duty to see to it that indictméi .
are returned against those who you find probable cause;
believe are guilty and not against the innocent. It is further y. ..*
duty to see to it that the innocent are not compelled to g6;u
trial before a trial jury. Only when you are satisfied that there?
probable cause to believe that a crime has been committed b . -
specified person should you return an indictment against 5 A
person.

. ‘
"In addition to the protection of life, liberty and «1

property of the people, another important function of govel'f
ment is the administration ofjustice. The performance of th :~
functions requires the vigorous, fearless and impartial enfo
ment of the criminal law, with due regard for the constitutio'
rights of the accused. The grand jury is one of the most force
and effective agencies through which the government perfo ‘
these functions and duties.

"As set forth in the oath which you have taken, it is no
the duty of each of you to inquire diligently, fully an‘
impartially into all of the offenses which come to your kno E ' '
edge and of which this court has cognizance. You have sole V
promised that you will charge no one from fear, favor, affec
reward or hope of reward. You are to keep secret the proceed
before the grand jury and also the views expressed by the Uni
States Attorney, your fellow grand jurors, and your own. You ' :~
to perform all ‘the duties imposed upon you as grand jurorsfifii
the best ofyour ability.
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"The grand jury is no place to shield or reward one's

‘7} friends, nor to punish one's enemies. A member of the grand

' who finds himself or herself in a biased state of mind as t}? at

gallon under investigation should not partic1pate in t a

' ' ' ' ' tment. ,
' ti ation or in the return of the indie - .

inves" Ngow this does not mean that, if you have an. opinion, you

hould not participate in the investigation; but it does trim

:hat if you form a fixed opinion before thebmatterfcgiesdiéiap or

' a 3518 0 en
is before you hear any ev1dence, on. _ h 1d not

' tion, you 5 cued or some other Similar motiva _

Sigicipate in that investigation and in the return or failure to

an indictment.

return“; is a characteristic of our system of government tctp‘

establish some checks against the unreasonable exerc1se 0

power. Your powers are extensive in many respeccts, but your

e also limited in several important respec s.. -

powefézll; are empowered to investigate conduct which-Violatkes

federal law. Criminal activity of a local nature is puniséied y

state law. This latter type of criminal conduct falls 001181 e your

inquiry. The federal courts deal only With those matters1 over

which they have authority under the Constitutiotn arIid((312:g;sy

. . . . 0 .

' h criminal actiVity which Violates an ac

gdtiietimes the same conduct violates both faderzal law and state

d on ma roperly consider such con uc . .

18W, i123: grandyjfiry, you are not concerned With the WisdomIof

the criminal laws enacted by Congress. Congress determihnes t t:

policy in this field. It is every person's duty to conformt 151:“

to the laws enacted by Congress. We are a governmen o .

and not of persons. All are equal under the law, and no one is

the law. ’

abovf[Furthermore the punishment prov1ded by law for ltIhe

offense charged in the indictment is a matter exclusrvely {witt11:]

the province of the court and is not to be conSidered y e

' in its deliberations. . _ _

grang'Ilhreyre is also a geographical limitation imposed on the

scope of your inquiries and the exercise of your powers. You may

inquire only into offenses committed in this district. . f

"Finally, there are limits imposed on the exerCise 0 33m

pOWers by your own common sense and sense of propriety.- ou

have the power to call private citizens from their daily busmess
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GRAND JURY LAW AND PRAC: e.

and affairs to testify before you, but you should remember"

citizens are not to be harried or inconvenienced unless

public interest and justice require it. .,

"Just as it is hoped and expected that you will serve as

balance wheel between the power of the government and

interests of personal liberty, it is also expected that you {n '
achieve an appropriate balance in the exercise of your pow

Justice is not usually vindicated by excesses in the use of p R'

or undue haste. Justice is best served by a balance

reasonable approach to the tasks that await you.

"As I have already explained to you, your function .,

determine whether a person shall be tried for a serious fe ..
crime alleged to have been committed within this district. ’I: -,
includes felonies and some misdemeanors. The cases wh' K'

come before you will arise in various ways. Frequently, susp

are arrested during or shortly after the commission of an alleg-s,
crime. They are taken before a magistrate of the district befo‘
you become involved in the case. The United States magistra V?“ .
holds a preliminary hearing to determine whether there a}
probable cause to believe that a crime was committed and the
the accused committed it. If the magistrate finds such probabl;
cause, he will direct that the accused be held for the action ofth
grand jury, so that you can consider whether an indictme'
should be issued.

"Other cases will come to you before an arrest but after _ .
investigation has been conducted by a governmental agency
such as the Federal Bureau of Investigation, the Treasury
Department, postal authorities or other federal law enforcemen

officials. These cases are then brought to your attention by th

United States Attorney or an Assistant United States Attome ‘
"In addition,t6 the matters presentedto you by the Uni ‘3!

States Attorney's office, you have the right and duty {to
investigate any other offenses committed in this district aga'

the criminal laws of the United States of which you h

knowledge or which come to your attention.

"The existence of such crimes may come to your attent , ~
in two ways. First, during the course of your inquiry about on:
offense, the testimony may disclose a different offense. Secon-
some of you may have personal knowledge of the commission of
a federal crime not known to the federal authorities. However
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I:
' tigators or to draw on

b ve no ower to employ inves

:- ‘5 yo; fuzhds for Is)uch purpose, it is best to take up such mattiil-s

fe‘('lclirthe United States Attorney. If he refuses to act or is una e

‘ vfl

w‘act impartially in the matter, you may then take it up With

the cyglyt‘the terms of the Constitution, you may also make a

' resentment' directly to the court: A presintinent fauna;

£2cusation initiated by the gran: Jlll'ygltsgglW3;bi):it1:131), b
y the

r written indictmen avm . .

figment. To form the basis for a prosecution, it must be

' followed by an indictment. You have the power to make a

resentment, even over the active opposition .of the govefa‘rnnéfét

Ettorneys if you believe it is necessary in the inlteizftl:13i(3:; the;

' , ' t to you on y
tion this power of presentmen

-

(lag; ‘of your powers, and not to suggest the? you are likely to

' ' ure.
' ise or necessary to exerCise this proce . .

find ltSvilxteen of the 23 members of the grand Jury constitutia

uorum for the transaction of business. If fewer't anft1:

(dumber are present, even for a moment, the protcefiilgntglsa: each

' This shows how importan 1
grand Jury must stop. . If an emergency

' ' tend the meetings.
of you consc1entiously at t' on must

ttendance at a mee mg, y
prevents your personal a . who has the

' d Jury foreperson,
.

promptly advrse the gran bsence W111

' ttendance. If your a
authority to excuse you from a . 1d if humanly

' from acting, you shou ,

prevent the grand Jury ' h ' ht to regulate your
' ting. You have t e rig

pos51ble, attend the mee . ce of 1 and the

'
yourse ves

seSSions to accommodate the convenien 1‘ t' to

' have the overall ob iga ion
United States Attorney, but you _ h' h

' ' the term for w ic you
be available for duty at all times during k r

t necessary to see you
have been selected. If you find i

discharge from all continued servuéetastla member of the grand

' h e uest must be presente o eJu g . .

Jllry’"s"I1‘Iie 1Utilited States Attorney represents the government 11}

the prosecution of parties chargedf with éheteciiigngtsjsiorir1(1):;

' ni .
1‘ offenses against the laws 9 e .

Uhlitlecd States Attorney or one of his aSSIStaIfiZS Will gigszitdtbl;

' ' ' to ave co
accusations which the government deSires . ent

' ' the laws which the governm
you. He Will pomt out to you .11 b oena for you such

deems have been Violated and Wi su p

witnesses as he may consider important and also such other
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witnesses as you may request or dire
a:

. .
ct to have presentedin connection with matters under co ' ' ' i

to your knowledge,
nSideration or who

"The evidence that ' ' '
. you Will conSider Will normall

of oral testimony of witnesses and written documenlziscwg *.Evitness Will appear before you separately. When the h Hf1rst appears before you, he will be sworn in by the granoreperson. After being sworn, the witness may be ques

questions the witness first Next th
A

.
. , e foreperson ue t'

Witness, followed by the other members of the grandjuf'ym
b hn certain cases it .may be necessary to have an interp an- roug t into the grand Jury room and sworn to assist the -7Juryakin interpreting the testimony of someone who doe18:; aihe English language. If this be the case the grand}

range or an interpreter throu h t ’ '
Attorr‘ine'y or one of his assistants. g he Umted

" itnesses should be treated courteou
_

sly when the
before you. Questions should be put to them in anydiigie

from the court.

"As‘you listen to witnesses wh
;

.
o are presented to ' -grand Jury room and hear their testimony as td’0:111:14condcerning a defendant or defendants, you are the judge of thcre ibility of these Witnesses. You decide the value of each -,

’

you may not believe such testimony. The determination of g

an offic f h
'

i

y er 0 t .e court to determine that for you.
g

n :
3
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who testify before you.

him by ot

throw light upon the ma
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s in testifying before you. From these

f the witnesse
. a

eanor 0 e whether you believe the Witnesses

tors, you will determin

that is testimony at; tobfactsldngt

_. ' witness of his own personal knowle ge ut to. o

I known byhaers than the accused, may alone, if deemed by you to

rovide a basis for retduriiling han indicténent

f ‘ accused. You must be satisfie t at t ere is eVi ence

gig: the accused showing probable cause, eventhough such

& ence is composed of hearsay testimony.
.

"You will receive all the evidence presented which may

tter under consideration, but yo
u should

g as true mere reports and suspicions,

de you with probablfe cause to believe in

' f the accused. If in the course 0 your inquiries you

htiiaguigazon to believe that there is other ev1dence, not

presented to you but within your reach, which would qualify or

explain away the charge under investigation, it Will be youth uty

to order such evidence to be produced. You have the rig t to

subpoena witnesses from anywhere in the country an may

direct the United States Attorney to issue such subpoenas as

you see fit. Your right to subpoena witnesses is a powerful on;

and should be exercised with careful discretion. Persons shoul

not ordinarily be subjected to disruption of their daily lives nor

should public funds be expended to bring in Witnesses unless you;

believe they can provide meaningful ev1dence which Will ass1s

' investi ations.
.

you 1P3???1are the sgole judges as to the number of.w1tnesses you

desire to hear. You are not required to summon 'w1tnesses which

the accused person may wish to have exammed unless you

believe that an apparent violation may be explained by theié'

testimony. Similarly, you may refuse to hear Witnesses offere-

by the United States Attorney if you do not believe t eir

testimony will assist you in your functions.
‘ h

"Witnesses are not permitted to have counsel present wit

them in the grand jury room. However, the law permits

witnesses to confer with their counsel outSide of the grand Jury

room. You are to draw no adverse inference if a Witness chooses

to exercise this right to confer with counsel outSide the grand

jury room; an appearance before a grand Jury may present

" Hearsay testimony,

* be persuasive, p

be cautious in acceptin.

unless they tend to prow
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complex legal problems requiring the assistance of c
There are also other rights possessed by every witness be .3.
grand jury. These include the right to refuse to answe
question if the answer thereto would tend to incriminate 137
and the right to know that anything he says may be used
him.

"Frequently charges are made against more t .

person. It will be your duty to examine the evidence as it
to each person and to make your finding as to each person
relationship in which they may be joined in an indi a.
against more than one person. In other words, where ch

made against more than one person, in accordance wig ,
evidence as you find it, you may indict all of the persons on 1,,
such persons whom you believe the evidence points to as '
properly deserving of indictment.

-
"Neither the accused nor any witnesses in his be

normally will testify before the grand jury. Upon requ
preferably in writing, you may afford the accused an oppo ,
to appear before you. If the accused is given this opportun"
and appears, he cannot be forced to testify because of ' l’
provision in the federal Constitution against self-incriminatioy‘
If you attempt to force him to testify, an indictment return
against him may be nullified.

3 " 3
"Because the appearance of an accused before you may : ‘5

complicated legal problems, if you decide to allow an accused, ':
appear, you should seek the United States Attorney's ad
and, if necessary, the court's ruling before his appearance»
permitted.

~, .,
"Even if the accused is willing to testify voluntarily, '

necessary that hefirst be warned of his right not to testify,
he should be required to sign a fornial waiver before E

understands what he is doing.
;

"If a witness exercises his Fifth Amendment right ag
compulsory self-incrimination, the grand jurors should hold
prejudice against him for that reason, and it should play no_ {0 '
in the return of any indictment against such witness. ‘

"After you have heard all the evidence you wish to hear,
particular matter, you will then proceed to deliberate wheth
the accused person should be indicted. No one, other than yo "*
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members is to be present while you are deliberating or

i tin"glitter all persons other than the grand jury members have

hit the room,

discuss and

‘ d jury members to
fore erson Will ask the gran .

:3; upgn the question whether the ev1dence

uades the grand jury that a crime has probably been

rs

mmitted by the person or persons accused and that an

3;“ :dictment should be returned.

fig
find that the accused is

if offense, it isci mt necfisasbflleydbllliitt yYmdu are not a trial jury, and

. ‘ on a reaso ._ - n

9:113:31: is not to decide the guilt or innocence of the perso

zhmged. In your deliberative sessrons,

"To return an indictment charging an individual wrth an

remember that the

sed usually has had no opportumty to present a dfeiflrgsgéss:

accu d'narily you hear only the government 3 Side 0 . s.

that otraslk is to determine whether the government 8 evalenfle :3

Your t d to you is sufficient to cause you to concludet at f She

Presetlbeble cause to believe that the accused 15 guilty od

ls pro acharged against him—that is, whether the ev1 erg:

Offenhated to you is sufficiently strong to warrant a rleasorgathe

32::n's believing that the accused is probably gui ty 0

offenféglihgyalffdljiix
slfahfiiidright to express his yiewmoizh:

matter under consideration. Only after '3“ hgrargge 1:15:11:en. It

been given full opportunity to be heard_w1 t e v t be resent at

should be remembered that at least 16:)01'01‘5 muts iidiotment

all times, and 12 members1 must vote in favor 0 an

ne . .

befofie;;:lb1fgp::sfriu;ha
ll designate another juror to seat: a;

secretary and the latter shall keep a record of thte fiaecord

'urors concurring in the finding of every indictmen . ecord for

iball be filed with the clerk of the court. The vgttlfig rumrs but

each indictment shall not fi‘ni'lllde things: o e]

' ' to a irma 1v . .

Shfllnl;g:f$;h:egfib:fi
er deliberation among yoursefiéghla;

further evidence should be considered before a tZOteAlitomey. to

such case, you may direct the United Sta 3 on desire to

subpoena the additional documents or w1tnesses y

consider.
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"If 12 or more members of the grand jury, after
tion, believe that an indictment is warranted, then y.grequest the United States Attorney to prepare the; 'written indictment if a proposed indictment has not
been prepared. The indictment will be in the name of theStates, will designate the defendant or defendants, will se .5.the date and place of the alleged offense, will assecircumstances making the alleged conduct criminal -identify the criminal statute violated. The forepe
endorse the indictment as a true bill and place his signa "the space followed by the word 'foreperson.’ It is the du‘ 6'foreperson to endorse every indictment found with the, ’rence of at least 12 grand jurors, whether he voted for at“; g}.the finding of the indictment. The grand jury will the .

submitted to you for your consideration, the forepersorendorse the indictment 'not a true bill' and return itto‘court, and the court will impound it.
" ,

"Indictments will be presented to a judge or magistra .open court by your foreperson at the conclusion ofdeliberative session.

"In the absence of the foreperson, the deputy forepe ,1may act in all of the farmer's functions and duties.
"You will recall from my earlier remarks that the grandeveloped in England as an entity independent from the k'protect a subject from an unwarranted prosecution. The; ..could not charge a subject with a serious crime withoutJT.submitting evidence and witnesses to a grand jury, which . 7'decided whether tofireturn an indictment against the acc‘person. I

,
"Just as the English grand jury was independent of 3.-king, the federal grand jury under the United States Constion is independent of the United States Attorney, the pr _ .. .Jtorial agent of the executive branch of the federal governin I"

Investigation; it is not an arm of the Internal Revenue Se*just as it is not an arm of the United States Attorney's 0“ vThere has been some criticism of the institution of the grjury for allegedly acting as a mere rubber stamp appro'
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' ' ns that are brought before it by govemmergtregr;

31:: You would desecrate your oath and the till-3 3038m-

‘ tatl djury if you were merely to rubber-stamp _ oeVemment

'iu’etféllaxprosecutions brought before you by td'e fmce ifyou

I resentatives. Similarly, you would pertfgcrlm angisctment

‘ ' ' here the evidence warran an 1 ' .

gidn'PAsmail‘pgtical matter; you musst workAiigselzyvgilé Elli:

‘ s. The United tates _ rn _

‘ovemmtznvllillltjifdflliji: you with important seiiwcia n:11helptléiegrsyc}:

‘ d with comp ex eg ma .. our way when confronte . . . ;. -

to firtiirgly proper that you should receive this assrstange“ct the

Esen"However you must remember that you ar1 distinct

3 utor's agent. Your role is related to but clear :7 on and

prose‘that of the government attorneys who w111 assrs 'fhe ,mIeS

f{o'm'mportant that you keep the distinctiorl: betwelen with the

l is 1 t wor c ose y
- ' ind. Although you mus

Clefdiilirrigntm you must not yield your powers nor forgo your

3° ’ . .
‘ f 5 int. ' . '

mdengilgececdmgents are meant to be cautionary m natiiturc':1

The overnment attorneys are sincere men and woriiexita}? a:m

will (gievelop ordinary human feelmgs as. you wor indication

durin your term of service. If past experience is any ct candor

of whit to expect in the future, then you can exp?mad by thé

h nesty and good faith efforts in every matter prese ect such

:vernnient. However, it is because you may tend1to; eépere is a

high quality from the governmerat's 813:3: :fathought and

' en'all ve risk to your in ep ' . on

223:? whicghmmay cause you to lapse into reliance when y

’ ' us or uestioning.

Shoul'led: illitdldld alsd1remember that the goverrfimenteagggrégs

l ' ar

the ovemments interest. ey .

atdef‘dlgifagfz tilt-t. While they will usually balance fangs:1:

obseriiment's interest against the interests of a Citizertihsep roper

:1 liberty, it is your responsibility whitfiuihstentiog. You

' hievedinevery case roug .

lmad:l;u:¢‘:xlesr:i(:se your own judgment, and 1f the fact: 81:35:27:

different balance than advocated by the govemmen i: the face:

then you must achieve the appropriate balance even

of their opposition or criticxsm.
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§5:12 GRAND JURY LAW AND 1’,

"Further, in gauging your role and relationship.

government, you should be aware of the pressures

the development of criminal cases. Frequently, a gave

law enforcement agent is the first governmental repre “

the government attorney or the grand jury. Occasional ’

enforcement agent files an incomplete report with th‘

ment attorneys, secure in his personal belief that he has

case or that he will soon have a proper case. This may ha

that a case will find its way to the grand jury before a

adequate investigation has been completed. The gove' ,

attorneys may also believe that the investigation ‘b 7 ; 7; .

enforcement agents has been completed or they may be act' .

reliance on the agent's good faith or personal reputation, ...

expect the investigation to be shortly concluded and produ F.

of appropriate evidence to support an indictment. Such deve 1,3

ments are inherent in close working associations and '

serious considerations for you.

"An inadequate or incomplete investigation is a loo

drawn net that may snare the innocent and allow the hi.

offenders to elude the law. It is here that you must be ale"

your duties. You may find pressures exerted on you to decide:

an indictment after being presented with an inadequa -..

incomplete investigation. Your task in such a situation In

further complicated by the realization that the governm _

request is made in complete good faith.

"Your dutiesi’ require that you act only after recei“

evidence which shows probable cause. Thus, there is no roo u

you to act on the basis of the government's good faith. If '3‘,»

should encounter an incomplete investigation, then it is

responsibility to see that a full investigation is developed

your benefit before voting to return an indictment. As preer’“

ly stated, you have considerable powers to ensure that a pro 11%

investigation is in fact accomplished. You must use your .. _

judgment and be alert to those situations that either abstra ‘ l

or concretely suggest some inadequacy. These consideration

part of your responsibilities as a separate and independent '

jury.
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“Just as you

Mughout
your dealings with the

,hould your dealings with the court

uld ever have a

ntment or tour: co

ble 1n
.

2211:5313: is directed to report 1mme

' “tempt by any person who,

. . sses such juror for the purpos

y information
of any

= ”and jury, or to influe

turn an ind

urtroom for these p

kind conce

, ‘ "Within your prescr

and independen
t 0

governmen
t attorneys

.

actions. Th
e court may

guide,

ffice in

influenced by the crit

court. You are the de

accusers of the guilty,

integrity of the law. 0

there can be
no more

than that assigne

"Your procee

:ibrcrgdirliglsy o
gnfsrsioitlion

of them should be revealed in the

' of 'ustice.

mterfisl‘there
j are several important r

requirement
. A prematured

isclosure 0

ds of justice by _ '

(1 become a fugitive

significan'

d to the grand jury.

dings are secret an

d until the cou

frustrate the en

d to escape an
. .

xgldfeif the testimony. of a Witness IS

subjected to intimidation,

he testifies at trial. Further,

innocent person who may

Who has been cleared by the

of some, investigation alone

Thus, great injury and injus

MINISTRAT
ION

' ' ' t office

maintain your independen

must
governmen

t attorneys,
so

be on a formal basrs. Iikyou

'
a

' for the court or desueto m
e

questlon
ictment to the court, then you

urposes. However,

diately to the cou

etense whatsoever,

intent to gain
under any pr

the secrecy re
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e of or with the .

rning the proceedings
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nce a juror in any manner or

an important

' , ou occupy

lbed Sphere y f justice. The

the administrati
on 0

cannot dominate or comman

but cannot dominate or comman  
'

d

' ent Without fear or favor an.

own ngm
icism of the public,

fenders of the mnocen

and in both

shall not be deterred or

the prosecutor,
or the

t as well as the

respects you vin

is a overnment base .

urs tiole in maintainin
g this precept

d must remain secret

rt determines
that the

easons for this . secrecy

f and jury action may

g1“ portunity to the

stroy evidence.

disclosed, he may be

taliation or other tamperin

1'6
quirement protects an

have come under investig

action of the grand juryt..In 1:)

carries with it a sugges ion

tice can be done to the good name

giving an op

or to de



 

   

  

    
      

   

  
   

    

    

  

  

    

  

    

  

   

§5:12 GRAND JURY LAW AND PRAgw

and standing of a person, even though he is not indicted, '
it become known that there had ever been a question of
or innocence of a crime considered by the grand jury., ‘ -.,
that person will not go to trial, he will have no oppo

clear his name in the event of such an unfortunate'disc
For all these reasons, the secrecy requirement is of the
importance and must be regarded by you as practically

"To ensure the secrecy of grand jury proceedings, ~. ;;
Mprovides that only authorized persons may be presen .

grand jury room while evidence is being presentedfiO-ij
grand jury, the United States attorney or his assis'

witness under examination, the court reporter, and th
preter may be present. If an indictment should ultima

voted, the presence of unauthorized persons in the graii‘ ‘
room could invalidate it. ‘

"The law also provides that none of those ”$1,.

which occurs before you or them. You must be car
preserve the secrecy of your proceedings by abstaining
communicating with your families, friends, representat
the news media or any other persons concerning that“
transpires in the grand jury room. Grand jurors may”;

. these matters only among themselves and only in the gran
room. You may disclose matters which occur before the?h'
jury to attorneys for the government for use of such attorne 55'
the performance of their duties. The content of your deli ’
tions and the vote of any juror may not, however, be disc ,
even to the government attorneys.

"The performance of jury service is the discharge of.o
the responsibilities of citizenship. You ’have taken ;-

preserved for us to this time a system of' law and a se .:
justice. You are now the new link in this chain, and you Hi
strong and faithful in the discharge ofyour office. "
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I, INTRODUCTION AND OVERVIEW

Grand Jury's Investigative Authority and Right to Evidence.

1 5:02. Role of Prosecutor. m Evidence

7 Prosecutor's Duty To Present Exculpa ry . .-

1 :33: Grand Jury's Authority and Duty To Hear Exculpatory Evr

deme- P t E 'dence" Ri ht To Testify or resen v1 .

i :23: mints on Kinds of Evidence That Can Be Presented.

56:07. -— Applicability of Evidentiary Rules. , 1

56:08 —- Applicability of Constitutional Exclusronary Ru es.

II. SUBPOENAS

' f Sub oenas To Obtain Evidence. . . .

32(1): EfieRiile ofpProsecutor and Grand Jurors 1n Subpoenamg Evr-

2 56-11 finSerial-ipoenas for Purposes Other Than Compelling Testimony.

”in. — Forthwith Subpoenas. d

' — Sub ena Ad Testifican um. . . .

:gii — "Tarpgets' and "Subjects" of Grand Jury 5 Investigation.

56:15. — Advising Witnesses of Their Rights Before Grand Jury.

- . I l 0 l

. {6:16. Witness s Right to Counse . .

i 6:17. —— Constitutional Bases for Right to Counsel. - T t.

56:18. Witness's Right To Have Counsel Present During es imony.

56:19. —— Witness‘s Right To Consult with Counsel.

5 6:20. Multiple Representation and Conflicts of Interest.

56:21. Evidentiary Privileges. . . .

5 6:22. —— Privilege Against Compulsory Self-Incnmmation.

. . 6: . — Attome -Client Privilege. .

I, :62: — First Amendment, Common Law, and Statutory Reporter 5

P 'vile e. _

i 6:25. —nGraigid Jury Inquiries Based on Allegedly Illegal Electronic

Surveillance. » , .

5 6:26. Subpoena Duces Tecum—In General.

§ 6:27. — Objections Based on Fourth Amendment.

Chap. 6—Page 1

105306 Page 62

  



 

25 F .Cas. 631

No. 14,865, Whart.St.Tr. 659
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UNITED STATES

V.

COOPER,

Circuit Court, D. Pennsylvania.

April 30, 1880.

The libellous matter complained of was as

follows: ’Nor do I see any impropriety in making

this request of Mr. Adams. At that time he had just

entered into office. He was hardly in the infancy of

political mistake. Even those who doubted his

capacity thought well of his intentions. Nor were we

yet saddled with the expense of a permanent navy,

or threatened, under his auspices, with the existence

of a standing army. Our credit was not yet reduced

so low as to borrow money at eight per cent. in time

of peace, while the unnecessary violence of official

expressions might justly have provoked a war. Mr.

Adams had not yet projected his embassies to

Prussia, Russia and the Sublime Porte, nor had he

yet interfered, as president of the United States, to

influence the decisions of a court of justice--a stretch

of authority which the monarch of Great Britain

would have shrunk from--an interference without

precedent, against law and against mercy. This

melancholy case of Jonathan Robbins, a native

citizen of America, forcibly impressed by the

British, and delivered up, with the advice of Mr.

Adams, to the mock trial of a British court-martial,

had not yet astonished the republican citizens of this

free country; a case too little known, but of which

the people ought to be fully apprised, before the

election, and they shall be.’ [FNl]

FNl These passages were extracted from the

following publication:

April 11, 1800. The bill was found upon the ex

officio action of the district attorney, there having

been no previous binding over. Some difficulty

arose at the outset concerning the right of the

defendant to compel the attendance, as witnesses, of

several members of congress (congress being then in

session), and of the president. An application was

made to the court to address a letter to the speaker

of the house, requesting him to have process served.

This PETERS, District Judge, acceded to, as the

proper course. It was refused, however, by CHASE,

Circuit Justice, who ordered process to issue without
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such letter, saying, at the same time, that if it was

necessary to compel the attendance of the members,

the case would be continued until the session was

over. The court at the same time refused to permit a

subpoena to issue directed to the president of the

United States. The cause was then continued to

April 19, in order to enable the defendant to procure

documentary and other evidence which he

considered material.

April 19, 1800. After some difficulty in obtaining

the attendance of the members of congress who were

subpoenaed, which appears ultimately to have been

given under a waiver of the supposed privilege; and

after considerable altercation between Judge CHASE

and the defendant with regard to the character of the

evidence to be produced, the jury was sworn, and

Mr. Rawle opened the case to the jury substantially

as follows:

The defendant stands charged with attempts which

the practice and policy of all civilized nations have

thought it right at all times to punish with severity,

with having published a false, scandalous and

malicious attack on the character of the president of

the United States, with an intent to excite the hatred

and contempt of the people of this country against

the man of their choice. It was much to be lamented

that every person who had a tolerable facility at

writing should think he had a right to attack and

overset those authorities and officers whom the

people of this country had thought fit to appoint.

Nor was it to be endured that foul and infamous

falsehoods should be uttered and published with

impunity against the president of the United States,

whom the people themselves had placed in that high

office, and in which he has acted with so much

credit to himself and benefit to them. Thomas

Cooper stands charged in the indictment as follows:

(Here Mr. Rawle read the indictment.) It was a

sense of public duty that called for this prosecution.

It was necessary that an example should be made to

deter others from misleading the people by such

false and defamatory publications. There was a

peculiarity in the manner also of this publication: we

generally observe that persons who take these

liberties endeavour to avoid punishment by

sheltering themselves under fictitious signatures, or

by concealing their names; but the defendant acted

very differently. Being of the profession of the law,

a man of education and literature, he availed himself

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105306 Page 63



 

25 F.Cas. 631

(Cite as: 25 F.Cas. 631)

of those advantage for the purpose of disseminating

his dangerous productions in a remote part of the

country where he had gained influence. Such

conduct must have arisen from the basest motives.

It would be proved to the jury that, at the time of

this publication, the defendant went to a magistrate

and acknowledged it to be his production, in the

same formal manner as if it had been a deed. In

conduct so grossly improper had occurred in no

instance within his recollection, and the manner

constituted no slight aggravation of the offence.

Indeed, it was high time for the law to interfere and

restrain the libellous spirit which had been so long

permitted to extend itself against the highest and

most deserving characters. To abuse the men with

whom the public has entrusted the management of

their national concerns, to withdraw from them the

confidence of the people, so necessary for

conducting the public business, was in direct

opposition to the duties of a good citizen. Mischiefs

of this kind were to be dreased in proportion as the

country around is less informed, and a man of sense

and education has it more in his power to extend the

mischief which he is inclined to propagate.

Government should not encourage the idea, that they

would not prosecute such atrocious conduct; for if

this conduct was allowed to pass over, the peace of

the country would be endangered. Error leads to

discontent, discontent to a fancied idea of

oppression, and that to insurrection, of which the

two instances which had already happened were

alarming proofs, and well-known to the jury. That

the jury, as citizens, must determine whether, from

publications of this kind, the prosperity of the

country was not endangered; and whether it was not

their duty, when a case of this nature was laid before

them and the law was applicable, to bring in such a

verdict as the law and the evidence would warrant;

and show, that these kinds of attacks on the

government of the country were not to be suffered

with impunity.

Mr. Rawle, after reading the section of the

sedition act applicable to the case on trial, proceeded

to call John Buyers, who testified as follows: ’I

know this paper. Mr. Cooper brought it to me on

the evening of the 6th of December, 1799, at my

house at Sunbury. He came to me at the door of my

house. Asked me to walk in. We walked in. This

was between candle—light and day—light. He asked

for a candle. He perused this paper which I have in

my hand, pointed to his name, and said, ’This is my

Page 2

name, and I am the author of this piece.’ There was

nothing further passed, only he said, ’This may save

you trouble another time.’ I knew very well what he

meant by it.’

Cross—examined by Mr. Cooper: ’Had not you and

I been in the habit of frequently joking with each

other upon political subjects? Ans. O yes--very

often.’

Mr. Rawle here read that part of the publication

which is included in the indictment, for which

reason it is omitted here.

Mr. Cooper then addressed the jury as follows:

If it were true, as it is not true, that, in the

language of the attorney general of the district, I

have been guilty of publishing with the basest

motives a foul and infamous libel on the character of

the president; of exciting against him the hatred and

contempt of the people of this country, by gross and

malicious falsehoods--then, indeed, would it be his

duty to bring me before this tribunal, it would be

yours to convict, and the duty of the court to punish

me. But I hope, in the course of this trial, I shall be

enabled to prove to your satisfaction, that I have

published nothing which truth will not justify. That

the assertions for which I am indicted are free from

malicious imputation, and that my motives have

been honest and fair. You will observe, gentlemen

of the jury, that the law requires it to be proved as a

necessary part of the charge, that the passages for

which I am indicted should be false and scandalous,

and published from malicious motives: and before

you will be able, consistently with your oaths, to

convict upon this indictment, you must be

thoroughly satisfied that both these parts of the

charge are well founded. Nor does it appear to me

that the expression of the act, to bring the president

into contempt, can be fulfilled, if the accusation, as

in the present instance, related to an examination of

his public conduct, and no improper motives are

imputed to him. And that I have carefully avoided

imputing any impropriety of intention to the

president, even in the very paper complained of; that

the uniform tenor of my conduct and language has

been to attribute honesty of motive even where I

have strongly disapproved of the tendency of his

measures, I can abundantly show. You, and all who

hear me, well know that this country is divided, and

almost equally divided, into two grand parties;
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usually termed, whether properly or improperly,

Federalists and Anti—Federalists: and that the

governing powers of the country are ranked in

public opinion under the former denomination--of

these divisions, the one wishes to increase, the other

to diminish, the powers of the executive; the one

thinks that the people (the democracy of the country)

has too much, the other too little, influence on the

measures of government: the one is friendly, the

other hostile, to a standing army and a permanent

navy: the one thinks them necessary to repel

invasions and aggressions from without, and

commotions within; the other, that a well—organized

militia is a sufficient safeguard for all that an army

could protect, and that a navy is more dangerous and

expensive than any benefit derived from it can

compensate; the one thinks the liberties of our

country endangered by the licentiousness, the other,

by the restrictions of the press. Such are some

among the leading features of these notorious

divisions of political party. It is evident, gentlemen

of the jury, that each will view with a jealous eye

the positions of the other, and that there cannot but

be a bias among the partisans of the one side,

against the principles and doctrines inculcated by the

other. In the present instance, I fear it cannot but

have its effects; for, without impeaching the

integrity of any person directly concerned in the

progress of the present trial, I may fairly state that,

under the sedition law, a defendant, such as I stand

before you, is placed in a situation unknown in any

other case. Directly or indirectly, the public, if not

the private, character of the president of the United

States is involved in the present trial. Who

nominates the judges who are to preside, the juries

who are to judge of the evidence, the marshal who

has the summoning of the jury? The president.

Suppose a case of arbitration concerning the

property of any one of you, where the adverse party

should claim the right of nominating the persons

whose legal opinions are to decide the law of the

question, and of the very man who shall have the

appointment of the arbitrators--what would you say

to such a trial? and yet in fact such is mine, and

such is the trial of every man who has the

misfortune to be indicted under this law. But

although I have a right to presume something of

political bias against my opinions, from the court

who try me, to you who sit there as jurymen, I am

still satisfied you will feel that you have some

character to support and some character to lose; and

whatever your opinions may be on the subjects
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alluded to in the indictment, you will reverence as

you ought the sacred obligation of the oath you have

taken. Gentlemen of the jury, I acknowledge, as

freely as any of you can, the necessity of a certain

degree of confidence in the executive government of

the country. But this confidence ought not to be

unlimited, and need not be paid up in advance; let it

be earned before it be reposed; let it be claimed by

the evidence of benefits conferred, of measures that

compel approbation, of conduct irreproachable. It

cannot be exacted by the guarded provisions of

sedition laws, by attacks on the freedom of the

press, by prosecutions, pains and penalties on those

who boldly express the truth, or who may honestly

and innocently err in their political sentiments. Let

this required confidence he the meed of desert, and

the public will not be backward to pay it. But in the

present state of affairs, the press is open to those

who will praise, while the threats of the law hang

over those who blame the conduct of the men in

power. Indiscriminate approbation of the measures

of the executive is not only unattacked, but fostered,

and received with the utmost avidity; while those

who venture to express a sentiment of opposition

must do it in fear and trembling, and run the hazard

of being dragged like myself before the frowning

tribunal, erected by the sedition law. Be it so; but

surely this anxiety to protect public character must

arise from fear of attack. That conduct which will

not bear investigation will naturally shun it; and

whether my opinions are right or wrong, as they are

stated in the charge, I cannot help thinking they

would have been better confuted by evidence and

argument then by indictment. Fines and

imprisonment will produce conviction neither in the

mind of the sufferer nor of the public. Nor do I see

how the people can exercise on rational grounds

their elective franchise, if perfect freedom of

discussion of public characters be not allowed.

Electors are bound in conscience to reflect and

decide who best deserves their suffrage; but how can

they do it, if these prosecutions in terrorem close all

the avenues of information, and throw a veil over

the grossest misconduct of our periodical rulers?

After having offered these preliminary remarks, I

shall give an account of the paper on which I am

accused, and then proceed to examine the charges of

the indictment in the order in which they are laid:

much that I intended to have advanced I must

relinquish, that I may not trespass too long on your

time, or weaken the effect of my own defence by

fatiguing your attention. The scored paper now
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handed to me by the attorney general, suggests an

observation which, though trite, is material. Upon

the plan usually adopted in these ex officio

accusations, a good Christian might easily be proved

an arrant atheist. ’The fool hath said in his heart,

there is no God.’ Take the four last words, and they

are atheistical: take the sentence, and it is Scripture.

So, take the marked passages in this paper, and they

may, perhaps, be forced into something like

improper imputation against the president: take the

paper itself, and the very first paragraph is a plain

and positive approbation of his intention. Though I

must acknowledge that, however upright I might

formerly have believed his motives of action, I

cannot, upon reflection, pay that tribute to his

conduct or his motives on the present occasion. The

general circumstances that gave rise to the paper I

now hold, are these: Dr. Priestley, a man whose

name implies a greater combination of learning,

science, and ability, of important discovery, or.

exertion for the benefit of mankind, and of private

integrity, than any other man now living can boast--

whose conduct towards me, in the instance detailed

in this paper, is praise sufficient to bear up my mind

against any consequences which the present trial can

produce--had long been an acquaintance and an

intimate acquaintance of Mr. Adams, in England

and in this country. The letters of the latter to Dr.

Priestley are full of strong expressions of friendship

and esteem. Relying upon this long intercourse of

cordiality between them, Dr. Priestley urged me to

permit him to write to Mr. Adams on the subject of

a vacancy mentioned in this paper, and which, as

you will have it before you when you retire, I shall

not read at length. This application was from one

friend to another; upon the face of it a confidential

communication; although containing nothing but

what might do credit to all the parties concerned.

Mr. Adams, however, did not think it so

confidential; and from some disclosure on his part,

has been founded the base and cowardly slander

which dragged me in the first instance before the

public in vindication of my moral and political

character, and has at length dragged me before this

tribunal, to protect, if I can, my personal liberty and

my private fortune, against the legal attack of an ex

officio information. Hence, it is evident, gentlemen

of the jury, that this is not a voluntary, but an

involuntary publication on my part: it has

originated, not from motives of turbulence and

malice, but from self-defence; not from a desire of

attacking the character of the president, but of
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vindicating my own. And in what way have I done

this? My motives, my private character, my public

character, were the object of falsehood and calumny,

apparently founded on information of high

authority. In reply, I give credit to the intentions of

the president: I say nothing of his private character;

and I attack only the tendency of measures notorious

to the world, which, having been known to

disapprove publicly, I was charged with being

ready, from motives of interest, to approve

privately. I think, gentlemen, you cannot help

feeling this contrast of behaviour, and if the

president is satisfied with his side of the picture, I

am mine.

The first article selected for accusation is, that, at

the time I allude to, ’he was but in the infancy of

political mistake.’ Why this expression should have

been fixed on as seditious, I know not, unless it be

that ’quem deus vult perdere prius dementat’; for

have we advanced so far on the road to despotism in

this republican country, that we dare not say our

president may be mistaken? Is a plain citizen

encircled at once by the mysterious attribute of

political infallibility the instant he mounts the

presidential chair? If so, then indeed may it be

seditious to say he is mistaken; but before you can

condemn me for this kind of sedition, you must

become catholic believers in this new-fangled

doctrine of infallibility. I know that in England the

king can do no wrong, but I did not know till now

that the president of the United States had the same

attribute. I have said (and I am accused for saying it)

’that even those who doubted his capacity thought

well of his intentions.’ Is it a crime to doubt the

capacity of the president? Suppose I had said that

there were some who did not give him credit for

capacity sufficient for the office he holds, is that a

crime? Or if in them, is it a crime in me, who have

not said it? Nor can the word ’capacity’ here be

fairly construed into any other than a comparative

meaning; for surely no one who has read his

defence, as it is called, of the American constitution,

or who reflects that he has had abilities enough to

raise himself to his present situation, can say that he

is devoid either of industry or talents. But those who

voted for his opponent must have believed Mr.

Adams of inferior capacity to that gentleman. Of

that number was I; of that number was at least one—

half of the people of the United States. If it be a

crime thus to have thought and thus to have spoken,

I fear I shall continue in this respect incorrigible.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 66



 

25 F.Cas. 631

(Cite as: 25 F.Cas. 631)

But if of two constructions the one is absurd,

improbable and unfavourable, surely it should be

rejected in favour of that meaning which was most

likely to have occurred, and which in its effects will

do least injury to a defendant like myself. This is

common, this is legal charity. ’Nor had we yet,

under his auspices, been saddled with the expense of

a permanent navy.’ Gentlemen, is it true or not that

we are saddled with the expense of a permanent

navy? Is it necessary that I should enter into a detail

of authorities to prove that the sun shines at noon-

day? But farther, is it true that we incur this expense

under his auspices and sanction? I have before me

two publications: the one the Gazette of the United

States, published by Mr. Fenno in this city; and

another, in a form more portable and convenient,

purporting to be a selection of addresses and

answers to and from the president during the

summer of 1798. Not having been able to procure

office copies of the documents I wished to refer to, I

must offer in evidence such publications as I can

find; that class of publications, upon which in fact

the mind of the public is usually made up; and upon

whose authority the electors of this country

determine the characters whom they honour with

their suffrage. Indeed, if the opinion that fell from

the court this morning be accurate, that no man

should hazard an assertion but upon sufficient and

legal evidence, and if documents from the public

offices in proof of notorious facts are required as

such evidence, then are the mouths of the people

completely shut up on every question of public

conduct or public character; but I cannot help

thinking it a fair and reasonable position, that a

defendant in such a case as this should be permitted

to offer to the jury any evidence that appears to him

a sufficient ground for his assertion, and let them

decide on its credibility.

SEDITIOUS LIBEL--INTENT OF

PUBLICATION--DEFAMATION OF

PRESIDENT--CHARGES IN RELATION TO

EXTRADITION OF FUGITIVES--STANDING

ARMIES.

1. In a prosecution under the sedition act of July

14, 1798 (1 Stat. 596), for the publication of a libel

against the president of the United States, there must

clearly appear an intent to defame him, to bring him

into contempt and disrepute, and excite against him

the hatred of the good people of the United States. If

there be no such intent there can be no guilt.
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SEDITIOUS LIBEL--INTENT OF

PUBLICATION—-DEFAMATION OF

PRESIDENT——CHARGES IN RELATION TO

EXTRADITION OF FUGITIVES——STANDING

ARMIES.

2. It is false, within the meaning of the sedition

act, to publish that our credit is brought so low that

we are obliged to borrow money at 8 per cent. ’in

time of peace,’ when, although there has been no

declaration of war, there have been actual hostilities,

captures of vessels, and a prohibition of intercourse.

SEDITIOUS LIBEL—-INTENT OF

PUBLICATION--DEFAMATION OF

PRESIDENT--CHARGES IN RELATION TO

EXTRADITION OF FUGITIVES--STANDING

ARMIES.

3. A murder committed on board a British ship of

war is committed within the jurisdiction of Great

Britain, within the meaning of article 27 of the

treaty with that power, relating to the extradition of

persons charged with murder and forgery.

SEDITIOUS LIBEL-—INTENT OF

PUBLICATION--DEFAMATION OF

PRESIDENT-—CHARGES IN RELATION TO

EXTRADITION OF FUGITIVES-—STANDING

ARMIES.

4. The executive is the party upon whom devolves

the duty of surrendering a fugitive in case of

extradition under the treaty, and, although he makes

use of a judge of the United States as an instrument

for ascertaining whether there is sufficient evidence

of criminality to require the surrender, the court has

no jurisdiction of the crime, and the president

cannot truthfully be accused, in connection with

such a transaction, of attempting to influence or

interfere with a court of justice.

SEDITIOUS LIBEL——INTENT OF

PUBLICATION-—DEFAMATION OF

PRESIDENT--CHARGES IN RELATION TO

EXTRADITION OF FUGITIVES--STANDING

ARMIES.

5. To publish, in respect to the president, that we

are threatened, under his auspices, with the

existence of a standing army, betrays either the most

egregious ignorance or the most wilful intention to
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deceive the public; for there are but two descriptions

of armies in the country, one called the ’Westem

Army,’ enlisted for five years only, and the other

called the ’Provisional Army,’ enlisted during the

existence of war with France; and neither of these

can with any propriety be called a standing army,

especially as the constitution declares that no

appropriations shall be made for the support of an

army longer than two years.

’To the Public. ’To the Printer-—Sir: I should not

condescend to answer anonymous slander, but the

information on which the falsehoods contained in

the following paragraph are grounded, must have

been originally derived from the president himself. I

cannot believe him capable of such

misrepresentation, for I still think well of his

intentions, however I may disapprove of his

conduct: but the following narrative will show that

some of his underlings are capable of anything:

’From the Reading Weekly Advertiser of October

26, 1799: "Cormnunication. Thomas Cooper’s

address to the readers of the Sunbury and

Northumberland Gazette, of which he was editor,

having been republished in this state, with an

introduction approbatory of the piece, a

correspondent wishes to know if it be the same

Thomas Cooper, an Englishman, of whom the

following anecdote is related? If it is, every paper

devoted to truth, honour, and decency, ought to give

it a thorough circulation. Not many months ago, it

is said, a Mr. Cooper, an Englishman, applied to the

president of the United States, to be appointed

’agent for settling the respective claims of the

citizens and subjects of this country and Great

Britain.’ In his letter, he informs the president, that

although he (Thomas Cooper) had been called a

Democrat, yet his real political sentiments are such

as would be agreeable to the president and

government of the United States, or expressions to

that effect. This letter was accompanied with another

from Dr. Joseph Priestley, who did not fail to assure

the president of the pliability of his friend Cooper’s

Democratic principles. The president, it is said,

rejected Cooper’s application with disdain, and

Priestley’s with still stronger marks of surprise,

saying, it is said, as he threw the letter on the table,

does he think that I would appoint any Englishman

to that important office in preference to an

American? What was the consequence? When

Thomas Cooper found his application for a lucrative
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office under our president rejected, he writes in

revenge the address which appeared in print, and

Dr. Priestley exerted his influence in dispersing this

very address, which he must know was the offspring

of disappointment and revenge! The address is as

cunning and insidious a production as ever appeared

in the Aurora or the old Chronicle, and as for

impudence, it exceeds, or at least equals, Porcupine

himself. Priestley and Cooper are both called upon

to deny the above narrative. A recourse to the letters

themselves, would establish the accuracy of this

anecdote, even to a syllable.’ ’Yes; I am the Thomas

Cooper alluded to--luckily possessed of more

accurate information than the malignant writer of

that paragraph, from whatever source his

intelligence was derived. About the time of the

appointment of commissioners under the British

treaty, Doctor Ross, who had sedulously brought

about an intercourse of civility between Mr. Liston

and myself, urged me to permit him to apply on my

behalf to that gentleman, for one of the

appointments that must then take place. He pressed

on me the folly, as he termed it, of my confining

myself to Northumberland, his earnest wish to see

me settled in Philadelphia, and the duty I owed my

family to better my situation by every means in my

power. He stated that Mr. Liston, he knew, thought

highly of me, and though the post of the fifth

commissioner was probably then disposed of, there

must be an agent for the British claimants; an office

which, from my situation as a barrister in England,

and my knowledge of mercantile transactions, I was

peculiarly fitted to fill. I replied, that he probably

overrated Mr. Liston’s opinion and his own

influence, and that, at all events, my known political

opinions must render it equally improper for Mr.

Liston to give, and for me to accept, any office

whatever connected with the British interests. That

Mr. Liston and I understood each other on this

question, and had hitherto avoided all politics

whatever. That, being an American, I should not

object to any office under this government, if I

could fairly obtain it; but that I would never consent

to any application to Mr. Liston. Through Mr.

Coleman’s interest, Mr. Hall of Sunbury was

complimented with the offer of being appointed

agent of American claims. On mentioning to Dr.

Priestley, one night at supper, that Mr. Hall had

declined it, Dr. Ross’s persuasions occurred to me,

and I said that such an office as that would have

suited me very well. Dr. Priestley replied, if that

was the case, he thought he had some interest with
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Mr. Adams, with whom he had long been

acquainted, and who had always expressed himself

in terms of the highest friendship: that, as he never

intended to ask any favour of Mr. Adams for

himself, I might as well let him try for once to ask

one for me. On my objecting that Mr. Adams’

politics and mine were probably very different, Dr.

Priestley declared that this, so far from being an

objection, might be an inducement in my favour; for

if Mr. Adams meant to be the ruler of a nation,

insteal of the leader of a party, he would be glad of

an opportunity to exhibit such an instance of liberal

conduct. At length I consented, expressly requesting

Dr. Priestley to take care that Mr. Adams should not

mistake my politics. In consequence of this

conversation, Dr. Priestley wrote the following

letter,—-not a few months, but above two years ago:

"August 12, 1797. Dear Sir: It was far from being

my intention or wish to trouble you with the request

of any favours, though it is now in your power to

grant them; and it is not at all probable that I shall

ever take a second liberty of the kind. But

circumstances have arisen which I think call upon

me to do it once, though not for myself, but a

friend. The office of agent for American claims was

offered, I understand, to Mr. Hall of Sunbury, and

he has declined it. If this be the case, and no other

person be yet fixed upon, I shall be very happy if I

could serve Mr. Cooper, a man I doubt not of equal

ability, and possessed of every other qualification

for the office, by reconnnending him. It is true, that

both he and myself fall, in the language of our

calumniators, under the description of Democrats,

who are studiously represented as enemies to what is

called government, both in England and here. What

I have done to deserve that character, you well

know, and Mr. Cooper has done very little more. In

fact, we have both been persecuted for being friends

to American liberty, and our preference of the

government of this country has brought us both

hither. However, were the accusations true, I think

the appointment of a man of unquestionable ability

and fidelity to his trust, for which I would make

myself answerable, would be truly such a mark of

superiority to popular prejudice as I should expect

from you I, therefore, think it no unfavourable

circumstance in the recommendation. That you will

act according to your best judgment, I have no

doubt, with respect to this and

other affairs of infinitely more moment, through

which I am persuaded you will bring the country
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with reputation to yourself, though in circumstances

of such uncommon difficulty, perhaps with less ease

and satisfaction than I could wish. With my earnest

wishes for the honour and tranquillity of your

presidency, I am, &c., Joseph Priestley.’ ’This letter

was accompanied by the following from myself:

“Sir: On my expressing an inclination for the office

which Mr. Hall has declined, Dr. Priestley was so

good as to offer his services with you on my behalf.

Probably the office will be filled ere this letter can

reach you: probably there may be objections to

nominating a person not a native of the country:

probably the objection mentioned by Dr. Priestley,

may reasonably be deemed of weight in my instance.

Be all this as it may, I see no impropriety in the

present application to be appointed agent of

American claims, for it is still possible I may

suppose more weight in the objections than they will

be found to deserve. If it should so happen that I am

nominated to that office, I shall endeavour to merit

the character the Doctor has given me, and your

esteem. I am, &c., Thomas Cooper.’ ’Is this the

letter of a man, or not? I do not appeal to the

cowardly propagator of anonymous falsehoods, but

to the public. What is there in it of vanity or

servility? Do not these letters take for granted that I

am a Democrat, though not a disturber of all

government? and that what I am I shall remain, even

though it be deemed a reasonable objection to my

appointment? Is this, or is this not, adhering to my

principle, whatever becomes of my interest? Nor is

it true that my address originated from any motives

of revenge. Two years elapsed from the date of

those letters, before I wrote anything on the politics

of this country. Nor did I recollect them at the time.

Nor do I see the objection to taking any fair means

of improving my situation. This is a duty incumbent

on every prudent man who has a family to raise, and

which I have already too much neglected from

public motives: nor can any office to which I am

eligible in this country, recompense me for the

offers I rejected in its favour. But it is not in the

power of promises or threats, of wealth or poverty,

to extinguish the political enthusiasm which has

actuated my conduct for these twenty years. The

prudence of middle age and the claims of duty may

make me cautious of sacrificing my interest, but

they cannot induce me to sacrifice my principle. Nor

do I see any impropriety in making this request of

Mr. Adams. At that time he had just entered into

office. He was hardly in the infancy of political

mistake. Even those who doubted his capacity
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thought well of his intentions. He had not at that

time given the public to understand that he would

bestow no office but under implicit conformity to

his political opinions. He had not declared that ’a

republican government may mean anything.’ He had

not yet sanctioned the abolition of trial by jury in

the alien law, or entrenched his public character

behind the legal barriers of the sedition law. Nor

were we yet saddled with the expense of a

permanent navy, or threatened under his auspices

with the existence of a standing army. Our credit

was not yet reduced so low as to borrow money at

eight per cent. in time of peace, while the

unnecessary violence of official expressions might

justly have provoked a war; nor had the political

acrimony which still poisons the pleasures of private

society, been fostered by those who call themselves

his friends and adherents; nor had the eminent

services of Mr. Humphreys at that time received

their reward. Mr. Adams had not yet projected his

embassies to Prussia, Russia, and the Sublime Porte;

nor had he yet interfered, as president of the United

States, to influence the decisions of a court of

justice; a stretch of authority which the monarch of

Great Britain would have shrunk from; an

interference without precedent, against law and

against mercy! This melancholy case of Jonathan

Robbins, a native citizen of America, forcibly

impressed by the British, and delivered up, with the

advice of Mr. Adams, to the mock trial of a British

court martial, had not yet astonished the republican

citizens of this free country. A case too little known,

but of which the people ought to be fully apprised

before the election, and they shall be. Most

assuredly, had these transactions taken place in

August, 1797, the President Adams would not have

been troubled by any request from ’Thomas Cooper.

’Northumberland, Nov. 2, 1797 .’

CHASE, Circuit Justice.

What is it that you say, sir, fell from the court?

They have not yet decided what was or what not

proper evidence for you to adduce. The court said,

if you thought the public documents at your service,

you were mistaken. If you undertake to publish,

without having proper evidence before you to justify

your assertions, you do it at your own risk. Most

assuredly, in common traverses, you could not offer

the evidence you mention. But we acknowledge that,

in such a case as this, greater latitude may be given.

If you say the president did write a letter, you must
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prove it. We should incline to admit gazettes and

acts of public authority and notoriety: you might

read the speech of the president to both houses of

congress in evidence. If you want to prove that the

president advocated a navy, you may read the

journals of congress or any authentic public

document.

Mr. Cooper. If I am defeated in my endeavours to

procure these documents, I must offer such evidence

as I can procure; and where there is no reasonable

suspicion or assignable motive why the publications

I offer should misrepresent the transactions I allude

to, the probability is in favour of their accuracy;

especially when the printers of them are severely

punishable for wilful misrepresentation or gross

mistake in detailing the public acts of government.

PETERS, District Judge.

I admit a great many things from Mr. Cooper,

who is without counsel, which I would not admit

from others.

CHASE, Circuit Justice.

You may read anything and everything you

please.

Mr. Cooper then went on to argue at great length,

from a copious collection from the public documents

of the day, that the policy of the president had been

to saddle upon the country a permanent navy and

army, and to keep down the liberties of the citizens

by his arbitrary interference in the case of Jonathan

Robbins. He then said:

Gentlemen, I have gone through all the charges,

and I am satisfied that I have brought in support of

my assertions the best evidence the nature of my

case would admit of. It is true, by resorting to

Danbury for depositions and to Charlestown for

records, I might have made the evidence in the last

charge more complete; but I did not and do not

think them necessary to produce further conviction

on your minds than you feel on the subject already.

This is an important point under the law in question.

If such strictness of testimony is required, there is

an end at once of all political conversation in

promiscuous society. The time, the labour, the

difficulty, the expense, the harassment and fatigue

of mind as well as of body, which such doctrine
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would occasion to every citizen whom a corrupt

administration might determine to ruin, would be an

engine of oppression of itself sufficiently powerful

to establish a perfect despotism over the press; and

would be a punishment for innocence before trial,

too severe to be inflicted on sedition itself. I think

you must feel the truth of these remarks: the

proceedings on this trial irresistibly suggest them.

Gentlemen, if the assertions I have made are true,

whatever the motives of them may be, you cannot

find me guilty. But I think it impossible, if you

consider the paper altogether, that you can asscribe

the publication of it to malice: it is on the face of it

not voluntary, but compelled. I have, in the very

outset of the paper, spoken well of the president: I

have been in the habit of thinking his intentions

right, and his public conduct wrong: and that this

has been the general tenor of my language and

behaviour, I believe I can even now bring proof

enough from among my friends and my neighbors.

CHASE, Circuit Justice. This is not necessary: it

is your conduct, not your character, that is in

question. If this prosecution were for a crime against

the United States, you might give evidence to your

character, and show that you have always been a

good citizen; but this is an indictment for a libel

against the president, where your general character

is not in question. *638

Mr. Cooper. I am satisfied. I shall fatigue the jury

no longer; but rest my defence here.

Mr. Rawle, in reply, said:

Gentlemen of the jury, the defence you have just

heard is one of the most extraordinary and

unexampled I ever remember to have witnessed in a

court of justice. It is no less than to call into

decision whether Thomas Cooper, the defendant, or

the president of the United States, to whom this

country has thought proper to confide its most

important interests, is best qualified to judge

whether the measures adopted by our government

are calculated to preserve the peace and promote the

happiness of America. This, however, does not

seem to me the real point which you are to try; and I

shall therefore (under direction of the court) proceed

to state what I conceive to be the question which

you, gentlemen of the jury, are now called upon to

determine. Thomas Cooper is charged in the

indictment with having published a false, scandalous
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and malicious libel, with intent to defame the

president of the United States, and to bring him into

contempt and disrepute, and to excite against him

the hatred of the good people of this country. In the

act which defines this offence and points out the

punishment, a liberality of defence is given,

unknown, I believe, in any other country where the

party is tried for a libel on the government. Here the

defendant is allowed, under the third section of that

act, to give in evidence the truth of the matters

charged as a libel in the publication, and the jury

have a right to determine the law and the fact under

the direction of the court. The true spirit of the law

is that the defendant shall not be found guilty of

publishing defamatory writings, unless they be false,

nor, although they may be false, shall he be

considered as guilty under the law, unless the intent

of the publication appear to be malicious. That such

publication has proceeded upon a knowledge of the

truth, he is permitted to give as matter of evidence;

and if true, it must be allowed to go far to satisfy

the minds of the jury that the malicious motives

imputed to him are not true. In private actions for

slander, where a man seeks pecuniary redress for the

injury his character has sustained, the defendant is

entitled to give in evidence, as a defence to the

action, the truth of the words spoken or the written

libel; and if the truth of the assertions be proved, it

will amount to a justification. There is no

difference, then, between the defence that may be

set up to an action of slander, or libel on a private

person, and that which is permitted under the law

whereon this indictment is grounded. The defendant

has undertaken to satisfy the mind of the jury that,

in this publication, he had no malicious intention

against the president of the United States; I join

issue with him on the point, and request your

particular attention to it. He alleges that he did not

impute improper motives to the president, and

attempts to substantiate his allegation by referring

you to his declaration in the outset, where he says

that ’I cannot believe him (the president) capable of

such gross misrepresentations, for I still think well

of his intentions, however I may disapprove of his

conduct.’ But to this I shall add that he goes on and

concludes with a paragraph, evincing in the clearest

manner a settled design to persuade the public that

the president of the United States is not fit for the

high office he bears, and of this you must be fully

convinced from the whole tenor of the expressions

which have been read to you in the indictment. It is

very far from my views to press hard upon any part
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of his long address to you, or to make use against

him of any unguarded expression, which, on more

deliberate consideration, he might have omitted or

corrected; yet, when I cannot but observe, from the

whole tenor of his present argument, as well as from

his publication, that his object is not so much to

convince you, gentlemen of the jury, that his

assertions are true, as to cast an unmerited reflection

on the general character and conduct of the

president, I cannot help suspecting him of the

motives he disclaims, and I must do my duty by

exposing the design as well as the fallacy of the

justification he has set up. The defendant has used a

little observation respecting the separating in the

indictment the text from the context, as I believe he

was pleased to term it; and argued that by this

means the most upright intentions and laudable

expressions might be perverted from their true and

obvious meaning. Such an insinuation, however, is

not calculated to influence your minds. In framing

an indictment, it is my duty to leave out matters of

little importance, and to introduce those

circumstances only that are truly and legally

reprehensible: and he well knows that he can read, if

he pleases, the whole of the publication, and that

you will have it with you when you consider of your

verdict. You will judge, therefore, whether by this

observation, it was his, or whether it is my design to

confound and perplex the sense. Whether the

reflections he has thrown upon the conduct of

government, in so many instances throughout his

defence as well as in his publication, evince the

regard he professes to entertain for the intentions of

the president, is to me, as it will be to you,

extremely dubious; nor have those professions been

confirmed by the singular manner in which he has

cited and selected the passages on which his defence

has been grounded. Throughout the quotations he

has made, particularly from the addresses to the

president, and the answers to them, there has been a

series of misrepresentations, which it will be my

duty to observe upon when I come to consider that

part of the charge and his vindication of it. But it is

fair to observe that if, from the perusal of partial

extracts and passages selected from various

publications, he has thought proper *639 to publish

a libel, such as that for which he is indicted, against

the character of our president, there is no excuse for

his conduct; if, on the other hand, he had the whole

of the publications before him, and has extracted

from them partially and unfairly, his conduct is still

more reprehensible, and there is the less excuse, as
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it is evident, and as you, gentlemen of the jury,

must have observed, that he is a man of talents and

letters.

Mr. Rawle then proceeded to consider at great

length the several points of justification started by

Mr. Cooper, and then said:

Gentlemen, you have attended to the words of this

charge in the indictment, and you cannot but be

impressed that they convey on the face and in the

very tenor of them, a conclusive proof of a mala

mens, of a malicious and deliberate intention to

injure the character of the president: no man can

read them without receiving this impression from

the perusal. I have not touched on the article

respecting the embassies to Prussia, Russia, and the

Porte; because I did not think it of importance

sufficient to occupy much of your time. Indeed, I

believe no embassy was ever sent to Russia. There is

enough for your consideration against the defendant,

without dwelling on these lesser articles of the

indictment. Gentlemen, I have no personal

animosity against Mr. Cooper; but I have instituted

this prosecution because I thought it my duty so to

do, and I must make those remarks which the same

duty calls forth. The defendant has endeavoured to

show that his publication was without malice; but

his conduct with Buyers, and his expressions in that

publication, prove otherwise: the nature of his

defence, though he has stated his opinion of the

good intentions of the president, evidently shows

that he meant to justify his own conduct and

language throughout. You, gentlemen of the jury,

under the direction of the court, will decide whether

he has presented to you such a justification as will

entitle him to your verdict in his favour.

CHASE, Circuit Justice (charging jury).

Gentlemen of the jury: When men are found rash

enough to commit an offence such as the traverser is

charged with, it becomes the duty of the government

to take care that they should not pass with impunity.

It is my duty to state to you the law on which this

indictment is preferred, and the substance of the

accusation and defence. Thomas Cooper, the

traverser, stands charged with having published a

false, scandalous and malicious libel against the

president of the United States, in his official

character as president. There is no civilized country

that I know of, that does not punish such offences;

and it is necessary to the peace and welfare of this
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country, that these offences should meet with their

proper punishment, since ours is a government

founded on the opinions and confidence of the

people. The representatives and the president are

chosen by the people. It is a government made by

themselves; and their officers are chosen by

themselves; and, therefore, if any improper law is

enacted, the people have it in their power to obtain

the repeal of such law, or even of the constitution

itself, if found defective, since provision is made for

its amendment. Our government, therefore, is really

republican; the people are truly represented, since

all power is derived from them. It is a govermnent

of representation and responsibility. All officers of

the government are liable to be displaced or

removed, or their duration in office limited by

elections at fixed periods. There is one department

only, the judiciary, which is not subject to such

removal; their offices being held ’during good

behaviour,’ and therefore they can only be removed

for misbehaviour. All governments which I have

ever read or heard of punish libels against

themselves. If a man attempts to destroy the

confidence of the people in their officers, their

supreme magistrate, and their legislature, he

effectually saps the foundation of the government. A

republican government can only be destroyed in two

ways; the introduction of luxury, or the

licentiousness of the press. This latter is the more

slow, but most sure and certain, means of bringing

about the destruction of the government. The

legislature of this country, knowing this maxim, has

thought proper to pass a law to check this

licentiousness of the press: by a clause in that law it

is enacted. (Judge CHASE here read the second

section of the sedition law.) It must, therefore, be

observed, gentlemen of the jury, that the intent must

be plainly manifest. It is an important word in the

law; for it there is no such intent to defame, &c.,

there is no offence created by that law. Thomas

Cooper, then, stands indicted for having published a

false, scandalous and malicious libel upon the

president of the United States, with intent to defame

the president, to bring him into contempt and

disrepute, and to excite against him the hatred of the

good people of the United States. This is the charge.

The traverser has pleaded not guilty, and that he has

not published, &c., with these views. He has also

pleaded in justification (which the law provides for),

that the matters asserted by him are true, and that he

will give the same in evidence.
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It is incumbent on the part of the prosecution to

prove two facts: (1) That the traverser did publish

the matters contained in the indictment. (2) That he

did publish with intent to defame, &c. For the intent

is as much a fact as the other, and must be proved in

the same manner as other facts; and must be proved

as stated in the law of congress--the mere

publication is no offence; and in making up your

verdict, though you consider them separately, you

must take the whole tenor and import of the

publication, since the offence is committed by the

two coupled together. *640

First, then, as to the publication. The fact of

writing and publishing is clearly proved; nay, in

fact, it is not denied. It is proved to have taken place

at Sunbury, a considerable distance from the seat of

government. It appears from the evidence that the

traverser went to the house of a justice of the peace

with this paper, whom, of all others, he ought to

have avoided; for he must know that it was the duty

of the justice of the peace to deliver it immediately

to those who administer the government. He did so.

It was indecent to deliver such a paper to a justice of

the peace, and the manner in which it was delivered

was yet more outrageous--if it was done in joke, as

the traverser would wish to imply, it was still very

improper--but there was the same solemnity in his

expression, ’This is my name, and I am the author

of this handbill,’ as if the traverser was going to part

with an estate. This conduct showed that he intended

to dare and defy the government, and to provoke

them, and his subsequent conduct satisfies my mind

that such was his disposition. For he justifies the

publication in all its parts, and declares it to be

founded in truth. It is proved most clearly to be his

publication. It is your business to consider the intent

as coupled with that, and View the whole together.

You must take that publication, and compare it with

the indictment. If there are doubts as to the motives

of the traverser, he has removed them; for, though

he states in his defence that he does not arraign the

motives of the president, yet he has boldly avowed

that his own motives in this publication were to

censure the conduct of the president, which his

conduct, as he thought, deserved. Now, gentlemen,

the motives of the president, in his official capacity,

are not a subject of inquiry with you. Shall we say

to the president, you are not fit for the government

of this country? It is no apology for a man to say,

that he believes the president to be honest, but that

he has done acts which prove him unworthy the
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confidence of the people, incapable of executing the

duties of his high station, and unfit for the important

office to which the people have elected him: the

motives and intent of the traverser, not of the

president, are the subject to be inquired into by you.

Now we will consider this libel as published by

the defendant, and observe what were his motives.

You will find the traverser speaking of the president

in the following words: ’Even those who doubted

his capacity, thought well of his intentions.’ This

the traverser might suppose would be considered as

a compliment as to the intentions of the president;

but I have no doubt that it was meant to carry a sting

with it which should be felt; for it was in substance

saying of the president, ’You may have good

intentions, but I doubt your capacity.’ He then goes

on to say: ’Nor were we yet saddled with the

expense of a permanent navy, nor threatened, under

his (the president’s) auspices, with the existence of a

standing army. Our credit was not yet reduced so

low as to borrow money at eight per cent. in time of

peace.’ Now, gentlemen, if these things were true,

can any one doubt what effect they would have on

the public mind? If the people believed those things,

what would be the consequence? What! the president

of the United States saddle us with a permanent

navy, encourage a standing army, and borrow

money at a large premium? And are we told, too,

that this is in time of peace? If you believe this to be

true, what opinion can you, gentlemen, form of the

president? One observation must strike you, viz.:

That these charges are made not only against the

president, but against yourselves who elect the

house of representatives, for these acts cannot be

done without first having been approved of by

congress. Can a navy be built, can an army be

raised, or money borrowed, without the consent of

congress? The president is further charged for that

’the unnecessary violence of his official expressions

might justly have provoked a war.’ This is a very

serious charge indeed. What, the president, by

unnecessary violence, plunge this country into a

war! and that a just war? It cannot be--I say,

gentlemen, again, if you believe this, what opinion

can you form of the president? Certainly the worst

you can form: you would certainly consider him

totally unfit for the high station which he has so

honorably filled, and with such benefit to his

country. The traverser states that, under the auspices

of the president, ’our credit is so low that we are

obliged to borrow money at eight per cent. in time
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oneaCe.’ I cannot suppress my feelings at this gross

attack upon the president. Can this be true? Can you

believe it? Are we now in time of peace? Is there no

war? No hostilities with France? Has she not

captured our vessels and plundered us of our

property to the amount of millions? Has not the

intercourse been prohibited with her? Have we not

armed our vessels to defend ourselves, and have we

not captured several of her vessels of war? Although

no formal declaration of war has been made, is it not

notorious that actual hostilities have taken place?

And is this, then, a time of peace? The very expense

incurred, which rendered a loan necessary, was in

consequence of the conduct of France. The

traverser, therefore, has published an untruth,

knowing it to be an untruth.

The other part of the publication is much more

offensive. I do not allude to his assertions relating to

the embassies to Prussia, Russia, and the Sublime

Porte. They are matters of little consequence, and,

therefore, I shall pass over them. The part to which

I allude is that where the traverser charges the

president with having influenced the judiciary

department. I know of no charge which can be more

injurious to the president than that of an attempt to

influence a court of judicature; the judicature of the

country is of the greatest consequence to the liberties

and existence of a nation. If your constitution was

destroyed, *641 so long as the judiciary department

remained free and uncontrolled, the liberties of the

people would not be endangered. Suffer your courts

of judicature to be destroyed; there is an end to your

liberties. The traverser says that this interference

was a stretch of authority that the monarch of Great

Britain would have shrunk from; an interference

without precedent, against law and against mercy. Is

not this an attack, and a most serious attack on the

character of the president? The traverser goes on

thus: ’This melancholy case of Jonathan Robbins, a

native of America, forcibly impressed by the

British, and delivered, with the advice of Mr.

Adams, to the mock trial of a British court-martial,

had not yet astonished the republican citizens of this

free country,--a case too little known, but of which

the people ought to be fully apprised before the

election, and they shall be.’ Now, gentlemen, there

are circumstances in this publication which greatly

aggravate the offence. The traverser does not only

tell you that the president interfered to influence a

court of justice without precedent, against law and

against mercy; but that he so interfered in order to
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deliver up a native American citizen to be executed

by a British court-martial under a mock trial, against

law and against mercy. Another circumstance is

adduced to complete the picture. He tells you that

this Robbins was not only an American, but a native

American, forcibly impressed by the British; and yet

that the president of the United States, without

precedent, against law and against mercy, interfered

with a court of justice, and ordered this native

American to be delivered up to a mock trial by a

British court-martial. I can scarcely conceive a

charge can be made against the president of so much

consequence, or of a more heinous nature. But, says

Mr. Cooper, he has done it. I will show you the

case in which he has done it. It is the case of

Jonathan Robbins. It appears then that this is a

charge on the president, not only false and

scandalous, but evidently made with intent to injure

his character, and the manner in which it is made is

well calculated to operate on the passions of

Americans, and I fear such has been the effect. If

this charge were true, there is not a man amongst

you but would hate the president. I am sure I should

hate him myself if I had thought he had done this.

Upon the purity and independence of the judges

depend the existence of your government and the

preservation of your liberties. They should be under

no influence--they are only accountable to God and

their own consciences--your present judges are in

that situation.

There is a little circumstance which the attorney-

general, in his observations to you, omitted to state,

but which I think it right to recall to your

recollection, as it appears with what design the

traverser made this publication. In this allusion to

Jonathan Robbins he expressly tells you this is ’a

case too little known, but of which the people ought

to be fully apprised before the election, and they

shall be.’ Here, then, the evident design of the

traverser was, to arouse the people against the

president so as to influence their minds against him

on the next election. I think it right to explain this to

you, because it proves, that the traverser was

actuated by improper motives to make this charge

against the president. It is a very heavy charge, and

made with intent to bring the president into

contempt and disrepute, and excite against him the

hatred of the people of the United States. The

traverser has read in evidence a report made by the

president to the house of representatives, and a letter

written by the secretary of state, to show that the
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president had advised and directed this Robbins to

be given up; but subsequent facts could not excuse

the traverser for what he had written before. Now,

gentlemen, with regard to this delivery of Jonathan

Robbins, I am clearly of opinion that the president

could not refuse to deliver him up. This same

Jonathan Robbins, whose real name appears to have

been Nash, was charged with murder committed on

board the Hermione, British ship of war. This Nash

being discovered in America, the British minister

made a requisition to the president that he should be

delivered up. Then we must inquire whether the

president was obliged to give him up? By the

twenty-seventh article of the treaty with Great

Britain, it is stipulated, ’that either of the

contracting parties will deliver up to justice all

persons who, being charged with murder or forgery

committed within the jurisdiction of either, shall

seek an asylum within any of the countries of the

other, provided this shall be done only on such

evidence of criminality as, according to the laws of

the place where the fugitive or person so charged

shall be found, would justify his apprehension and

commitment for trial, if the offence had been there

committed.’ If the president, therefore, by this

treaty, was bound to give this Nash up to justice, he

was so bound by law; for the treaty is the law of the

land: if so, the charge of interference to influence

the decisions of a court of justice, is without

foundation. The reason why this article was inserted

in the treaty, is evident. Murder is a crime against

the laws of God and man, and ought never to be

committed with impunity. Forgery is an offence

affecting all commercial countries, and should never

go unpunished; and therefore every government,

especially a commercial one, acts wisely in

delivering fugitives guilty of such crimes to justice.

Nash was charged with having committed murder on

board a British ship of war. Now a dispute has

arisen whether murder committed on board such a

ship of war, was committed within the jurisdiction

of Great Britain. I have no doubt as to the point. All

vessels, whether public or private, are part of the

territory and within the jurisdiction of the nation to

which they belong. This is according to the law of

nations. All nations have this jurisdiction, and the

reason is obvious, *642 for every country carrying

on commerce, is answerable to other nations for the

conduct of their subjects on the ocean. Were it not

so, crimes committed on board vessels of war would

go unpunished; for no other country can claim

jurisdiction. This person, then, was charged with
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murder committed on board a British ship of war. I

say it was committed within the jurisdiction of Great

Britain, By the constitution, (since the treaty is the

law of the land,) America was bound to give him

up: but who is the person to deliver up a fugitive

according to that article in the treaty? The president

was the only person to take the proper steps, and to

take cognizance of the business. He represents the

United States in their concerns with foreign powers.

This affair could not be tried before a court of law.

No court of justice here has jurisdiction over the

crime of murder committed on board a British ship

of war. Now, as the requisition was made to the

president on the part of the British government to

deliver this man up, it became necessary to know

whether there was sufficient evidence of his

criminality pursuant to the treaty. The judge of the

court of Carolina was therefore called upon to

inquire into the evidence of his criminality. He was

the instrument made use of by the president to

ascertain that fact. His delivery was the necessary

act of the president, which he was by the treaty and

the law of the land, bound to perform; and had he

not done so, we should have heard louder

complaints from that party who are incessantly

opposing and calumniating the government, that the

president had grossly neglected his duty by not

carrying a solemn treaty into effect. Was this, then,

an interference on the part of the president with the

judiciary without precedent, against law and against

mercy; for doing an act which he was bound by the

law of the land to carry into effect, and over which a

court of justice had no jurisdiction? Surely not;

neither has it merited to be treated in the manner in

which the traverser has done in his publication. A

defence of greater novelty I never heard before.

Take this publication in all its parts, and it is the

boldest attempt I have known to poison the minds of

the people. He asserts that Mr. Adams has

countenanced a navy, that he has brought forward

measures for raising a standing army in the country.

The traverser is certainly a scholar, and has shown

himself a man of learning, and has read much on the

subject of armies. But to assert, as he has done, that

we have a standing army in this country, betrays the

most egregious ignorance, or the most wilful

intentions to deceive the public. We have two

descriptions of armies in this country--we have an

army which is generally called the Western army,

enlisted for five years only--can this be a standing

army? Who raises them? Congress. Who pays them?
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The people. We have also another army, called the

provisional army, which is enlisted during the

existence of the war with France--neither of these

can, with any propriety, be called a standing army.

In fact, we cannot have a standing army in this

country, the constitution having expressly declared

that no appropriation shall be made for the support

of an army longer than two years. Therefore, as

congress may appropriate money for the support of

the army annually, and are obliged to do it only for

two years, there can be no standing army in this

country until the constitution is first destroyed.

There is no subject on which the people of America

feel more alarm, than the establishment of a standing

army. Once persuade them that the government is

attempting to promote such a measure, and you

destroy their confidence in the government.

Therefore, to say, that under the auspices of the

president, we were saddled with a standing army,

was directly calculated to bring him into contempt

with the people, and excite their hatred against him.

It is too much to press this point on the traverser.

But he deserves it. This publication is evidently

intended to mislead the ignorant, and inflame their

minds against the president, and to influence their

votes on the next election. The traverser says, he

has proved that the president has advocated a

standing army—-how has he proved it? There is no

standing army; I have before stated, the army is only

raised for five years, and during the existing

differences--he tells you, Mr. Adams is a friend to

the establishment of a navy; I wonder who is not a

friend to a navy which is to protect the commerce

and power of this country. The traverser has, to

prove these points, read to you many extracts from

the addresses and answers to the president. He has

selected a number of passages, which, he asserts,

prove the approbation of the president to the

creation of a navy, and forming a standing army.

But we are to recollect gentlemen, that when in

consequence of the unjust proceedings of France,

the great mass of the people thought proper to

address the president, expressing in those addresses,

sentiments of attachment and confidence in the

president, and their determination to resist the

oppression of the French government, the president

replied to them, in answers which generally were the

echo of their sentiments, and in fact, his expressions

were as general as the nature of the addresses would

permit—-therefore, the traverser ought to have

blamed the addressers, and not the president. The
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Marine Society of Boston, as old seamen, address

the president in favour of a navy. The president in

reply, thinks a navy is the proper defence of the

country.

I believe, gentlemen, in the first part of my

charge, I made remarks on the assertions of the

traverser, that the president had borrowed money at

eight per cent. in time of peace. Therefore, it will

not be necessary to enlarge on that point. You will

please to notice, gentlemen, that the traverser in his

defence must prove every charge he has made to be

true; *643 he must prove it to the marrow. If he

asserts three things, and proves but one, he fails; if

he proves but two, he fails in his defence, for he

must prove the whole of his assertions to be true. If

he were to prove, that the president had done

everything charged against him in the first paragraph

of the publication--though he should prove to your

satisfaction, that the president had interfered to

influence the decisions of a court of justice, that he

had delivered up Jonathan Robbins without

precedent, against law and against mercy, this would

not be sufficient, unless he proved at the same time,

that Jonathan Robbins was a native American, and

had been forcibly impressed, and compelled to serve

on board a British ship of war. If he fails, therefore,

gentlemen, in this proof, you must then consider

whether his intention in making these charges

against the president were malicious or not. It is not

necessary for me to go more minutely into an

investigation of the defence. You must judge for

yourselves--you must find the publication, and judge

of the intent with which that publication was made,

whether it was malice or not? If you believe that he

has published it without malice, or an intent to

defame the president of the United States, you must

acquit him. If he has proved the truth of the facts

asserted by him, you must find him not guilty.

After the jury had returned with a verdict of

guilty:

CHASE, Circuit Justice. Mr. Cooper, as the jury

have found you guilty, we wish to hear any

circumstances you have to offer in point of the

mitigation of the fine the court may think proper to

impose on you, and also in extenuation of your

punishment. We should therefore wish to know your

situation in life, in regard to your circumstances. It

will be proper for you to Consider of this. As you

are under recognizance, you will attend the court
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some time the latter end of the week. (The court

appointed Wednesday.)

Proceedings on Wednesday, April 30, 1800.

CHASE, Circuit Justice. Mr. Cooper, have you

anything to offer to the court previous to passing

sentence?

Mr. Cooper. The court have desired me to offer

anything relating to my circumstances in mitigation

of the fine, or any observation that occurs to me in

extenuation of the offence. I have thought it my duty

(not for the purpose of deprecating any punishment

which the court may deem it proper to inflict, but)

to prevent any accidental or apparent harshness of

punishment on part of the court, for want of that

information which it is in my power to give. For

this reason, therefore, and that the court may not be

misled, I think it right to say, that my property in

this country is moderate. That some resources I had

in England, commercial failures there have lately cut

off: that I depend principally on my practice: that

practice, imprisonment will annihilate. Be it so. I

have been accustomed to make sacrifices to opinion,

and I can make this. As to circumstances in

extenuation, not being conscious that I have set

down aught in malice, I have nothing to extenuate.

CHASE, Circuit Justice. I have heard what you

have to say. I am sorry you did not think proper to

make an affidavit in regard to your circumstances;

you are a perfect stranger to the court, to me at

least. I do not know you personally-- I know

nothing of you, more than having lately heard your

name mentioned in some publication. Every person

knows the political disputes which have existed

amongst us. It is notorious that there are two parties

in the country; you have stated this yourself. You

have taken one side—-we do not pretend to say, that

you have not a right to express your sentiments,

only taking care not to injure the characters of those

to whom you are opposed. Your circumstances

ought to have been disclosed, on affidavit, that the

court might have judged as to the amount of the

offence; nor did we want to hurt you, by this open

disclosure.

Mr. Cooper. I have nothing to disclose that I am

ashamed of.

CHASE, Circuit Justice. If we were to indulge
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our own ideas, there is room to suspect that in cases

of this kind, where one party is against the

government, gentlemen who write for that party

would be indemnified against any pecuniary loss;

and that the party would pay any fine which might

be imposed on the person convicted. You must

know, I suppose, before you made any publication

of this kind, whether you were to be supported by a

party or not, and whether you would not be

indemnified against any pecuniary loss. If the fine

were only to fall on yourself, I would consider your

circumstances; but, if I could believe you were

supported by a party inimical to the government,

and that they were to pay the fine, not you, I would

go to the utmost extent of the power of the court. I

understand you have a family, but you have not

thought proper to state that to the court. From what

I can gather from you, it appears that you depend on

your profession for support; we do not wish to

impose so rigorous a fine as to be beyond a person’s

abilities to support, but the government must be

secured against these malicious attacks. You say that

you are not conscious of having acted from

malicious motives. It may be so; saying so, we must

believe you; but, the jury have found otherwise.

You are a gentleman of the profession, of such

capacity and knowledge, as to have it more in your

power to mislead the ignorant. I do not want to

oppress, but I will restrain, as far as I can, all such

licentious attacks on the government of the country.

Mr. Cooper. I have been asked by the court

whether, in case of a fine being imposed upon me, I

shall be supported by a party. Sir, I solemnly aver,

that throughout my life, here and elsewhere, among

all the political questions is which I have been

concerned, I have *644 never so far demeaned

myself as to be a party writer. I never was in the pay

or under the support of any party; there is no party

in this, or any other country, that can offer me a

temptation to prostitute my pen. If there are any

persons here who are acquainted with what I have

published, they must feel and be satisfied that I have

had higher and better motives, than a party could

suggest. I have written, to the best of my ability,

what I seriously thought would conduce to the

general good of mankind. The exertions of my

talents, such as they are, have been unbought, and

so they shall continue; they have indeed been paid

for, but they have been paid for by myself, and by

myself only, and sometimes dearly. The public is

my debtor, and what I have paid or suffered for
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them, if my duty should again call upon me to write

or to act, I shall again most readily submit to. I do

not pretend to have no party opinions, to have no

predilection for particular descriptions of men or of

measures; but I do not act upon minor

considerations; I belong here, as in my former

country, to the great party of mankind. With regard

to any offers which may have been made to me, to

enable me to discharge the fine which may be

imposed, I will state candidly to the court what has

passed, for I wish not to conceal the truth; I have

had no previous communication or promise

whatever, I have since had no specific promises of

money or anything else. I wrote from my own

suggestions. But, many of my friends have, in the

expectation of a verdict against me, come forward

with general offers of pecuniary assistance; these

offers I have, hitherto, neither accepted nor rejected.

If the court should impose a fine beyond my ability

to pay, I shall accept them without hesitation; but if

the fine be within my circumstances to discharge, I

shall pay it myself. But the insinuations of the court

are ill founded, and if you, sir, from

misapprehension or misinformation have been

tempted to make them, your mistake should be

corrected.

PETERS, District Judge.

I think we have nothing to do with parties; we are

only to consider the subject before us. I wish you

had thought proper to make an affidavit of your

property. I have nothing to do, sitting here, to

inquire whether a party in whose favour you may

be, or you, are to pay the fine. I shall only consider

your circumstances, and impose a fine which I think

adequate; we ought to avoid any oppression. It

appears that you depend chiefly upon your

profession for support. Imprisonment for any time

would tend to increase the fine, as your family

would be deprived of your professional abilities to

maintain them.

CHASE, Circuit Justice.

We will take time to consider this. Mr. Cooper,

you may attend here again.

Thursday, Mr. Cooper attended, and the court

sentenced him to pay a fine of four hundred dollars;

to be imprisoned for six months, and, at the end of

that period, to find surety for his good behaviour,
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himself in a thousand, and two sureties in five

hundred dollars each.

NOTE. Judge Chase’s conduct in this case, which

was marked with a moderation in strong contrast

with the harshness afterwards exhibited in the

prosecution of Callender [Case No. 14,709], was

ably defended by Mr. Harper, in a speech on the

sedition act, in the house of representatives in

January, 1801 (Harper’s Works, 375), and was not

thought sufficiently marked, to entitle it even to a

nominal place in the memorable articles of

impeachment, of November, 1804. Mr. Cooper’s

defence, however, so written out by himself as to

make up a review of the whole administration,

attracted great attention; and his imprisonment for

an offence thought so trivial, was a popular subject

for electioneering declarnation. Mr. Adams himself

thought the thing had gone too far, and would have

pardoned him, had not Mr. Cooper issued a letter,

in which he told him, that, so far from asking for

clemency, he would not ’accept’ it, unless coupled

with an acknowledgment by the president of the

breach of good faith which the publication of the

alleged provocatory letter involved. See Aurora, for

May 10, 1700. Of course nothing could be done but

let the imprisonment run out. This it did, and the

fine was paid. Forty years afterwards, at the same

time with that imposed upon Lyon [Case No.

8,646], it was repaid with interest. In Porcupine,

Mr. Cooper, as well as Dr. Priestley, were among

the principal subjects of ridicule and denunciation;

but, perhaps, the most bitter notice taken of them by

Cobbett, was a poem called ’Prison Eclogue,’

published by him in London, in 1801, and

afterwards incorporated in Porcupine’s works. The

student will find in the Aurora of May 6, May 9,

and May 19, papers of some interest emanating from

Mr. Cooper on the subject of the trial in the text.

Mr. Cooper’s life, however, is so connected with

American history, as to require more than a general

notice. He was born in London in 1759, and was

educated at Oxford. Intended for the law, he did not

confine himself to merely legal studies, but devoted

himself with great success to the natural sciences,

particularly chemistry, over which he soon obtained

a mastery. His professional studies, so far as his

history shows, never were very severely conducted;

and soon after his advent at the bar, he allowed

himself to be carried into another orbit, by accepting

an ambassadorship from a democratic club in
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England, to a democratic club in France. For this

both he, himself, and his patron, Mr. Watt, of

stearnengine fame, from whom his diplomatic

credentials had issued, were assailed in the house of

commons by Mr. Burke. This gave Mr. Cooper an

opportunity which he but too gladly seized; and at

once there issued a pamphlet reply, which made up

for the want of vivacity of its style by the excessive

inflammation of its temper. ’As long as you sell this

at a high price,’ said Sir John Scott, ’you can do no

harm; but the moment it is turned into a penny slip,

that moment I will prosecute you.’ This kindly

caution of course shrunk the circulation of the

’reply,’ and the result was, that Mr. Cooper,

abandoning for a time politics, undertook to

introduce into practice in Manchester, the important

secret of extracting chlorine from common salt,

which though afterwards so valuable, he was not

then able to bring into successful operation.

Leaving the wreck both of business and of

political fortune, Mr. Cooper at last made up his

mind to accompany Dr. Priestley to America, not

free, it must be admitted,--at least so far as Dr.

Priestley is concerned,—-from the conviction that,

resist it as they might, the young republic would

soon press them into the ranks of its law-makers.

But this seemed to be a mistake, and the result was,

that Mr. Cooper soon went into a violent opposition

to Mr. Adams, the then president, not, however,

until he had first somewhat *645 circuitously

intimated that he might accept the post of

commissioner of the British treaty. Of this

opposition, the prosecution in the text was the fruit.

On coming out of prison, Mr. Cooper found the

minority rapidly turning into a majority, and in a

short time, the administration which had prosecuted

him was overthrown. His untiring industry, his ,

almost universal philosophical attainments, and his

courageous temper, but more particularly the

sufferings he had undergone in the maintenance of

the freedom of the press, placed him high in the

esteem of the dominant party. After having been

appointed a commissioner to negotiate a settlement

of the Luzerne difficulties in Pennsylvania--a duty

he discharged with remarkable skill and success--he

was nominated by Governor McKean to the

president judgeship of a judicial district.

Mr. Cooper’s proceedings after he became the

wielder of judicial power, form an odd sequel to his

experience when he was its subject. Scarcely five
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years had passed after he was out ofprison, before

he was on the bench; and scarcely five years more

had passed before he was impeached before the

senate of Pennsylvania, upon charges, which, were

it not that they were gravely preferred and amply

supported, might be considered burlesques of those

upon which he was instrumental in impeaching

Judge Chase, in the senate of the United States. He

was charged with pouncing upon delinquent jurors

on the first day of the court, with fines and bench

warrants, in violation of the venerable Pennsylvania

practice, of giving them the quarto die post; with

imprisoning a Quaker for not pulling off his hat;

with committing three parties for ’whispering,’ an

offence for which he declared he would hear no

apology; with issuing warrants without previous

oath, and then committing the constables who

refused to serve them; with insisting in one case in

examining under oath, a prisoner charged with

crime, as to his own guilt; with sending private

notes to juries in criminal cases, tending to extract a

verdict of guilty; with carting a Luzeme convict to

the Philadelphia prison, a thing not then provided

for, which ended in the convict being kept in

abeyance by the Philadelphia jailor, who refused to

receive him, and the court who refused to take him

back, thereby, under his new ambulatory

commitment, withdrawing the sheriff from his

public duties; and with brow-beating counsel,

witnesses and parties, in cases so numerous as to

make their recapitulation cover three pages. The

Presbyterian and Quaker professions, he was

charged with declaring in open court, to be ’all

damned hypocrisy and nonsense;’ and divers

specifications were given of illegal interference on

his part in the profits of cases before him, an of

private speculations in interests which were to pass

under his adjudication. On February 21, 1811, these

charges having been formally laid before the

Pennsylvania house of representatives, were referred

to a committee, who two days afterwards reported,

that the evidence produced before them sufficiently

substantiated the specifications of passionate and

oppressive judicial bearing, leaving, however, the

accusation of peculation without any further basis

than that afforded by an imprudent purchase of

certain property, sold at sheriff’s sale under process

from the court, a transaction which, though clear

from any moral stain, the committee thought to be

of doubtful propriety and dangerous precedent. They

submitted, in conclusion, a resolution, ’that a

committee be appointed to draft an address to the
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governor for the removal of Thomas Cooper, Esq.,

from the office of president judge of the Eighth

judicial district of Pennsylvania.’ Under this

resolution, which passed 73 to 20, a committee was

appointed which reported an address to the

governor, which was carried 59 to 34, in the face of

a very powerful protest by Mr. Gibson, now chief

justice of Pennsylvania, who took the ground that

the offences specified by the committee were

misdemeanours, cognizable by impeachment alone.

To this was joined a paper, in which the greater

portion of the minority joined, declaring, that

whatever may have been the peculiarities of manner

of Mr. Cooper, there was no evidence which

showed judicial misconduct. Under the Pennsylvania

constitution, the governor ’may,’ on address from

the legislature, remove a judge from office; and, as

Governor Snyder on a former occasion, when the

attempt had been made to shake off the judges of the

supreme court, had declared that ’may’ sometimes

means ’won’t,’ a vigorous effort was now made to

induce him to give once more the same lenient

grammatical construction. The governor, it seems,

had been the client of Mr. Cooper in former times,

and had lived with him for many years on terms of

personal intimacy, but whether from this account he

felt a greater delicacy in interfering, or whether, in

fact, he thought that the case was one in which he

ought not to defeat the legislative will, the only

reply he made, was a note through the secretary of

the commonwealth, announcing that Mr. Cooper’s

judicial tenure was closed.

Of this procedure, in everything but its result, a

duodecimo of the more solemn trial, which in the

senate of the United.States Judge Chase was the

subject, not the least remarkable feature was, that it

was carried on, with a few exceptions, by the very

party of which Mr. Cooper had been lately one of

the most lively leaders, and for which,-—if political

persecution by an outgoing administration is to be

considered as a calamity,--he was one of the greatest

sufferers. It may be that, like Callender, he felt a

natural disgust when he found that under Mr.

Jefferson, many men were put ahead of him who

had not received the honours of martyrdom under

Mr. Adams; or it may be that when he got on the

bench,-—for which, by the way, he had not received

the necessary professional training,--he became

subject to that nervous debility by which the most

plethoric patriotism is sometimes there prostrated;

but it is certain that very soon he cooled towards the
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Democrats, and, as was alleged in the evidenCe

before the house committee, even went so far as to

drop, when in court, expressions by no means

complimentary to their persons, or their doctrines.

This change——though not the overt acts said to have

sprung from it--he confesses in an address issued

from him at the close of the proceedings, at

Lancaster, April 4, 1811. ’Nor have I been anxious

to conceal,’ he says, ’that during a long course of

observation on the conduct of parties in this

country, I have not found that the Democrats or

Republicans have much reason to boast of more

disinterested views, or more tolerant principles, than

their opponents. I have long found it impossible for

me to go all lengths with the party to which I

belonged, and, of course, I have shared the fate of

all moderate men; I have influence with no party,

and have willingly and deliberately incurred the

decided hatred of the most violent and thorough

going of my own. I went over to France in 1792, an

enthusiast, and I left it in disgust. I came here; and

seventeen years experience of a democratic

government in this country, has also served to

convince me it may have its faults; that it is not

quite so perfect in practice, as it is beautiful in

theory, and that the speculations of my youth do not

receive the full sanction of my maturer age; nor do I

find that justice and disinterestedness, wisdom, and

tolerance, are the necessary fruits of universal

suffrage, as it is exercised in Pennsylvania, for these

are not always the qualifications that procure a man

to be sent as the representative of the people.’

Mr. Cooper’s fine chemical acquirements, which,

during all the storms of his eventful life, had never

been submerged, now gave him a safe retreat. He

was first placed in a philosophical professorship in

Dickinson College, and afterwards in a highly

honourable post in the University of Pennsylvania,

which he finally abandoned for the chemical chair in

Columbia College, South Carolina, of which he

soon became president. In the nullification struggle

he took *646 a bold part, issuing documents of the

most ultra states’ rights tone, and showing that if he

had added nothing to the sprightliness, he had lost

nothing of the fire, of the pamphleteer of 1795-

1800. He died in 1840, when engaged in revising

the South Carolina Statutes, a duty charged on him

by the legislature, after having published, besides

numberless tracts on politics, divinity, and

metaphysics, a treatise on the bankrupt laws, a

translation of Justinian, a treaties on political
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economy, a manual of chemistry, as well as a

general compendium of useful information.

The defendant applied to the court for a letter to

be addressed to several members of congress

requesting attendance as witnesses on his behalf,

which motion was refused. See Case No. 14,861.

END OF DOCUMENT
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MEMORANDQM

TO: Alex Azar

Eric H. Jaso

FROM: Rajeev Duggal

DATE: June 13, 1995

RE: Review of Press §tories Regarding Presidents as Witnesses

1. Jefferson in 1807

Jefferson received a subpoena in 1807 demanding that he turn over a letter sought by

defense lawyers in the treason case against Aaron Burr, Mr. Jefferson's first Vice President.

Justice Marshall, presiding over the trial, declared that the President was subject to the law.

After first resisting, citing the independence of the executive branch from the judicial branch,

Mr. Jefferson submitted the letter, making clear that his decision was voluntary. David

Johnston, Jud e Won' r r R T timon , The New York Times, April 1, 1989, at A1;\r

Deborah Zabarenko, Allowing President's Testimgny Would Break [1.5. Precedent, Reuters,\,

Mar. 31, 1989. J

2. Monroe in 1818

President James Monroe was served with a subpoena to testify at a criminal trial, but

based on his attorney general's advice, he declined, saying his presidential duties were

paramount. He said he would submit to a deposition, but the court instead used

interrogatories, which he answered. Deborah Zabarenko, Allowing President's Testimony \l

Would Break U.S. Precedent, Reuters, Mar. 31, 1989.

3. Tyler and Adams in 1846

Former Presidents John Tyler and John Quincy Adams appeared before congressional

committees in response to subpoenas in the investigation of whether their Secretary of State

Daniel Webster improperly disbursed funds from a confidential fund. Deborah Zabarenko,

Allowing President's Testimony Would Break U.S. Precedent, Reuters, Mar. 31, 1989\1

4. Lincoln in 1862

Abraham Lincoln voluntarily appeared before a congressional committee. Debo

Zabarenko, All win President's Testimon Would Break .8. Precedent, Reuters, Mar. 31,

1989.
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5. Grant in 1875

Ulysses S. Grant at first volunteered to testify at a criminal trial, but after consulting

with his staff chose to give a deposition instead. Deborah Zabarenko, Allowing President's-\

Testimony Would Break U.S. Precedent, Reuters, Mar. 31, 1989.

6. Nixon in 1974

a. During the 1974 trial in the coverup of the Watergate affair, John D.

Ehrlichman, a domestic policy adviser at the Nixon White House, sought Mr. Nixon's

appearance. US. District Judge John Sirica agreed that former President Nixon should be

called to testify as a defense witness.

Nixon objected that he was too ill to travel from his home in San Clemente to

Washington as he was suffering from phlebitis [vein inflammation]. Sirica'1n response sent a

panel of court appointed doctors to examine Nixon and excused Nixon only after they

reported that he was seriously ill. David Johnston,JJudge Won't Qrder Reagan Testimony,

The New York Times, April 1, 1989, at A1; Robert L Jackson, North Lamers Renew Bid for

Reagan to Testify, The LA. Times, Mar. 25, 1989, at A14.

b. Nixon was ordered to produce the Watergate tapes in response to a subpoena

after the tapes were shown to be necessary to a fair administration of justice Deborah

Zabarenko, Allowing President's Testimeny Week! Break U,5. Precedent, Reuters, Mar. 3‘!"

1989.

7. Ford in 1975

In 1975, Gerald Ford consented to a videotaped interview for use in the trial of

Lynette "Squeaky" Fromme, who was convicted of attempting to assassinate him. The

videotape was played for jurors at trial. Administration lawyers lost a bid to have the urt

accept a written statement by the President. David Johnston, Judge Won't Qrder Reagan

f1 est1m,ony The New York Times, April 1, 1989, at A1; North Tactic Revives an Old Debale; '

f ?, Associated Press, Jan. 4, 1989; Ruth Marcus,

» But the Issue Hes Never Been Cleerly Decided,dThe Washington Post, Jan. 1, 1989, at A7.

8. Carter in 19808

  

   

a. In 1980, Jimmy Carter while1n office voluntarily answered questions on a

videotapem a grandjury investigation of Robert L Vesco, a fugitive financier David )

Johnston,JJudge Won't Order Reagan Testimeny, The New York Times, April 1,1989, at A

- 2 _
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b. President Carter while in office voluntarily provided videotaped testimony as a

government witness in the perjury and gambling trial of a Georgia State Senator. North Tacti'

Revives an Old Debate: Qa_n a President be Forced Lg Testify?, Associated Press, Jan. 4,,

1989; Ruth Marcus, Subpoenaing the President; Not Without Prefldent; In 1807, JefferspN

Refused to Appeal; But the Issue Has Neyer Been Clearly Dggided, The Washington Post,

Jan. 1, 1989, at A7.

c. A circuit court judge refused to subpoena President Carter in the bribery case

against a businesswoman charged with trying to buy an Illinois lawmaker's vote for the Equal

Rights Amendment. Deborah 81‘ng Judge in EPA Bribefl Case Refuses to lSubpoena

Carter, Associated Press, Aug. 1, 1980.)

9. Nixon in 1980

 

In 1980, Nixon voluntarily appeared as a witness in the trial of two former officials of

the FBI who had been accused of conducting illegal break-ins. David Johnston, Judge Won

Order Reagan Testimony, The New York Times, April 1, 1989, at Al.

10. Nixon in 1982

Process servers were unable to get past Secret Service agents to serve former President

Nixon with a subpoena seeking written testimony in a case by a couple against the Ford

Motor Company. Bob Springer, Lawyer Says Can't Get Past Door Q Serve Nixon WitN

Subpoena, Associated Press, Aug. 25, 1982.

11. Reagan and Bush in the North Trial

a. Reagan answered interrogatories written by Independent Counsel Lawrence

Walsh and submitted to the grand jury that returned an indictment against Oliver North.

Judge Gesell ruled that Reagan need not testify in North's trial. Deborah Zabarenko, ‘

Allow'n Pres'dent’s Testimon Would Break S. Precedent, Reuters, Mar. 31, 1989; Ruk/

Marcus, ' the Preside t' tWithout Prece m In 1807 Jefferson Refused

Appear, But the Issue Has Never Been Clearly Decided, The Washington Post, Jan. 1, 1989, L
at A7.

   

b. US. District Judge Gesell threw out Oliver North’s subpoena of President Bush
but ruled that former President Reagan could be compelled to testify. Bush Ex ed Fro

Nam; Trial, The LA. Times, Jan. 30, 1989, at A1.
\i

c. "Both Reagan and Bush received defence subpoenas at North's Iran-Contra
trial, but the judge in that case ruled that their testimony was not necessary or relevant."
James Vincini, Bush, Reagan to be Subpoenaed at Poindexter Iran-Contra Trial, Reuters, Juné\/
16, 1989.

_ 3 _

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 85

 



 

06/13/95 15:11 @202 514 8802 OIC .005

p

:1. During two hours of oral argument D.C. Circuit Judge Silberman "noted that

Reagan's written answers to questions in the Iran-Contra affair were submitted to a grand jury,

but were never provided to North's lawyers." Silberman questioned "why, 'as a matter of

basic fairness” the written answers were not turned over to North. Pete Yost, Appeals Judge, l

Questions Why Reagan Didn't Testify fpr Nprth, Associated Press, Feb. 6, 1990.

12. Reagan and Bush in the Poindexter Trial

a. Judge Greene ruled that Poindexter may not subpoena President Bush’s notes

and diaries because Bush had no operational control over Bush. Ronald Ostrow, Judge Grants

Access To Reagan's Papers, The LA. Times, Oct. 25, 1989, at Al.

b. Judge Greene ordered President Reagan to release 29 excerpts and to answer

154 of the 183 questions posed by Poindexter's lawyers. Poindexter's Ri ht to a Fair Tr'al Q

Outweighs Reagan's Right Lg Exegpflye Erivilege, Newsday, Feb. 8, 1990, at 60.

c. "The great majority of some 183 questions Iran-Contra defendant John

Poindexter proposes to ask former President Reagan are material to his defense, the U.S.

District Court for the District of Columbia held Feb. 5 as it ordered Reagan to give testimony

via videotaped deposition for use at the defendant's trial."

 

"There is no precedent for compelled in-court testimony by a former president, the

court noted; on the other hand, written answers to interrogatories cannot fulfill the essence of

the defendant's Sixth Amendment right. However, taking Reagan's testimony by videotape

has the virtue of permitting him to fully exercise his right to claim executive privilege, if he

so chooses, while at the same time eliminating the inevitable disruptions repeated claims of

privilege would cause at trial. Moreover, the court said, national security concerns argue” .

favor of taking Reagan's testimony in a private setting." Former Pres'dent Rea an MustM

Taped Testimony in Iran—Contra Trial, 58 U.S.L.W. 1126 (Feb. 20, 1990).

 

(1. President Reagan was set to testify in the Poindexter trial. "'This will be the

first time a sitting president has been compelled to appear in a court proceeding for

adversarial questioning on his own conduct in office,’ notes Prof. Paul F. Rothstein of the

Georgetown University Law Center, a criminal law expert who has closely followed Iran-

Contra proceedings. 'It is really quite an event.” Fred Strasser, Reagan Testimony TLgkX/n

Center Stage, The National Law Journal, Feb. 26, 1990, at 1. '

13. Other

a. "Courts going back to the early 1800s have ruled that presidents may be forced

to testify in a criminal case. However, no president or former president actually has been,

forced to testify under subpoena." ”Everybody says it [can be done] but nobody has done 't,’

remarked Judge Greene during yesterday's hearing." Poindexter La ers Must Put es ‘okv

to Reagan in Writing, The Washington Times, Jan. 24, 1990, at A4.
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b. No sitting president has ever testified in court in a criminal trial, although a

few Presidents and former Presidents have provided testimony or its equivalent in criminal

trials and grand jury proceedings. David Johnston, Jud e W n' Order Rea an Testimon

The New York Times, April 1, 1989, at A1.
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Paula Corbin JONES, Plaintiff,

v.

William Jefferson CLINTON and Danny Ferguson,

Defendants.

N0. LR-C-94-290.

United States District Court,

E.D. Arkansas,

Western Division.

Dec. 28, 1994.

Former state employee brought civil rights action

against sitting President of the United States and

against state trooper who was assigned to President

when President was Arkansas governor for alleged

conduct occurring when President was governor.

The District Court, 858 F.Supp. 902, ruled that

issue of presidential immunity deserved threshold

consideration and, therefore, President would be

allowed to defer filing of any other pleadings or

motions until immunity issue was resolved.

President moved for immunity. The District Court,

Susan Webber Wright, J ., held that: (1) President

was not entitled to absolute immunity, and (2)

President was entitled to limited or temporary

immunity from immediate trial, but discovery and

deposition process could proceed as to all persons

including the President.

Motion denied.

[1] UNITED STATES <27» 26

393k26

Sitting President of the United States was not

entitled to absolute immunity with respect to sexual

harassment action brought against him for alleged

conduct occurring when President was governor of

Arkansas.

[1] UNITED STATES Q: 50.5(5)

393k50.5(5)

Sitting President of the United States was not

entitled to absolute immunity with respect to sexual

harassment action brought against him for alleged

conduct occurring when President was govenaor of

Arkansas.

[1] UNITED STATES <97»: 50.10(1)

393k50.10(1)

Page 1

Sitting President of the United States was not

entitled to absolute immunity with respect to sexual

harassment action brought against him for alleged

conduct occurring when President was governor of

Arkansas.

[2] FEDERAL CIVIL PROCEDURE 6? 1266

170Ak1266

Sitting President of United States was entitled to

limited or temporary Presidential immunity from

immediate trial with respect to sexual harassment

action brought against him for alleged conduct

occurring when President was Arkansas governor

and thus, President could not be tried until he left

office, but discovery and deposition process could

proceed as to all persons including the President;

President should not have to devote his time and

effort to defense of case at trial while in office, this

was not case in which necessity existed to rush to

trial nor case that would likely be tried with few

demands on Presidential time, plaintiff was not in

rush to get case to court, and allowing discovery

process to proceed would eliminate problem that

witnesses might die or become forgetful due to

passage of time.

[2] FEDERAL CIVIL PROCEDURE <9: 1323.1

170Ak1323.1

Sitting President of United States was entitled to

limited or temporary Presidential immunity from

immediate trial with respect to sexual harassment

action brought against him for alleged conduct

occurring when President was Arkansas governor

and thus, President could not be tried until he left

office, but discovery and deposition process could

proceed as to all persons including the President;

President should not have to devote his time and

effort to defense of case at trial while in office, this

was not case in which necessity existed to rush to

trial nor case that would likely be tried with few

demands on Presidential time, plaintiff was not in

rush to get case to court, and allowing discovery

process to proceed would eliminate problem that

witnesses might die or become forgetful due to

passage of time.

[2] UNITED STATES <2: 26

393k26

Sitting President of United States was entitled to

limited or temporary Presidential immunity from

innnediate trial with respect to sexual harassment
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action brought against him for alleged conduct

occurring when President was Arkansas governor

and thus, President could not be tried until he left

office, but discovery and deposition process could

proceed as to all persons including the President;

President should not have to devote his time and

effort to defense of case at trial while in office, this

was not case in which necessity existed to rush to

trial nor case that would likely be tried with few

demands on Presidential time, plaintiff was not in

rush to get case to court, and allowing discovery

process to proceed would eliminate problem that

witnesses might die or become forgetful due to

passage of time.

[2] UNITED STATES <13: 50.5(5)

393k50.5(5)

Sitting President of United States was entitled to

limited or temporary Presidential immunity from

immediate trial with respect to sexual harassment

action brought against him for alleged conduct

occurring when President was Arkansas governor

and thus, President could not be tried until he left

office, but discovery and deposition process could

proceed as to all persons including the President;

President should not have to devote his time and

effort to defense of case at trial while in office, this

was not case in which necessity existed to rush to

trial nor case that would likely be tried with few

demands on Presidential time, plaintiff was not in

rush to get case to court, and allowing discovery

process to proceed would eliminate problem that

witnesses might die or become forgetful due to

passage of time.

[3] FEDERAL CIVIL PROCEDURE 43:9 1956

170Akl956

Allegations against state trooper who was assigned

to sitting President of United States when President

was Arkansas governor would be tried at the same

time as those against the President who was entitled

to limited or temporary presidential immunity from

immediate trial with respect to sexual harassment

action brought against President and trooper

stemming from alleged incident when President was

Arkansas governor because there was too much

interdependency of events and testimony to proceed

piecemeal; trooper’s case was integrally related to

allegations against President and both cases arose

out of the same alleged incident.

*691 Daniel M. Traylor, Traylor Law Firm,

Page 2

Little Rock, AR, and Gilbert K. Davis and Joseph

Cammarata Fairfax, VA, for plaintiff.

Kathlyn Graves, Wright, Lindsey & Jennings,

Stephen C. Engstrom, Wilson, Engstrom, Corum,

Dudley & Coulter, Little Rock, AR, and Robert S.

Bennett, Skadden, Arps, Slate, Meaghen & Flom,

Washington, DC, for defendants.

Bill W. Bristow, Seay & Bristow, Jonesboro, AR

and Robert Batton, Jacksonville, AR, for Mr.

Ferguson.

MEMORANDUM OPINION AND ORDER

SUSAN WEBBER WRIGHT, District Judge.

The Plaintiff, Paula Corbin Jones, filed a damage

suit against the Defendants William Jefferson

Clinton and Danny Ferguson to recover for acts

which were alleged to have taken place primarily

while Defendant Clinton was Governor of Arkansas

and Defendant Ferguson was a Trooper with the

Arkansas State Police assigned to the Governor.

Subsequently, in the General Election of November,

1992, Mr. Clinton was elected President of the

United States and assumed that office on January 20,

1993.

The complaint was filed on May 6, 1994, and was

predicated on an alleged incident which was said to

have occurred on May 8, 1991. The action alleged

sexual harassment and conspiracy pursuant to 42

U.S.C. §§ 1983 and 1985, which are provisions

included in civil rights legislation of the

reconstruction era. It also alleged state law claims

of defamation and outrage.

Defendant Ferguson responded to these allegations

by, in essence, denying any which might involve

questionable activities on his part. Defendant

Clinton responded with a motion to bifurcate the

briefing schedule so as to permit the question of

Presidential *692 immunity to be argued on a

motion to dismiss before any other questions were

presented. On July 21, 1994, the Court entered a

Memorandum and Order allowing President Clinton

to file a motion to dismiss on the basis of

Presidential immunity and deferring and preserving

the filing of any other motions or pleadings until the

issue of Presidential immunity had been resolved.

Jones v. Clinton, 858 F.Supp. 902 (E.D.Ark.1994).
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The Court noted that this order was purely

procedural in nature and addressed only the question

of whether Presidential immunity would be

considered as a threshold issue. Id. at 907 n. 6.

The basic issue, therefore, which this

Memorandum Opinion and Order addresses is

whether a civil action may be asserted against the

President of the United States while he is in office

when the fact situation alleged in the complaint

arose before his election and assumption of office.

1.

Absolute Immunity of the President from Civil Suit

The President has asserted that he may not be sued

in a civil action while sitting as President, even

when the facts asserted by the Plaintiff occurred, if

at all, before he was elected or assumed the office.

This, of course, is a claim of absolute immunity.

The President would have the Court dismiss the

complaint while preserving through some equitable

tolling of the statute of limitations the right of Ms.

Jones to sue him civilly as soon as he left office.

The Justice Department in its Statement of Interest

of the United States also argued for immunity, but

urged the Court in the alternative simply to stay the

proceedings until the President had left office. Ms.

Jones argued against immunity, but also argued

alternatively for dismissal with an automatic

reinstatement on the Court’s docket on the last day

of his Presidency and against a stay. All briefs

discussed at some length the intent of the framers of

the Constitution and interpretations of various

scholars and judges relating to this subject, and all

were thorough and well researched.

A. The English Legacy

The Court believes that the place to begin this

discussion, before coming to the vital question of

constitutional interpretation, is in English law and

the development of the rights and liberties of the

English people. The rights and liberties of England

became our inheritance. The Constitution of the

United States and the constitutions of the states

contain provisions that come directly from that

source.

Almost all of the states adopted "reception

statutes" receiving into state law the English

common law and acts of Parliament as they existed

Page 3

as of a certain date--which was usually 1607, 1620,

or 1776—-except to the extent that they were contrary

to our federal or state constitutions or statutes or

were contrary to our form of government. Arkansas

adopted such a statute shortly after becoming a state.

Ark.Code Ann. § 1—2—119 (Michie 1987);

Ark.Stat.Ann. § 1-101 (1976 Repl.); discussed in

Moore v. Sharpe, 91 Ark. 407, 121 S.W. 341

(1909). The statute adopted the English common

law, subject to the stated limitations, as it existed

prior to the fourth year of James I. Various English

statutes or common law rules passed into Arkansas

law as a result. E.g. Biscoe v. Thweatt, 74 Ark.

545, 86 S.W. 432 (1905) (Statute of Charitable

Uses); Horsley v. Hilbum, 44 Ark. 458 (1884)

(Rule in Shelley’s Case implicitly recognized but not

applied to fee tail pursuant to superseding Arkansas

statute); Moody v. Walker, 3 Ark. 140 (1840)

(Rule Against Perpetuities). Also received were

those portions of the Magna Carta relating to due

process of law, equal protection, trial by jury, and

rights unrelated to the feudal system.

The Magna Carta was largely a restatement of

feudal law pertaining to land tenures and their

incidents, and thus most of it has no application

here. However, in addition to enshrining in English

law some of our basic rights and liberties, it

constituted a series of limitations placed upon the

King and his authority. There would follow in

English history a long and bloody struggle to define

the rights of the monarchy as opposed to *693

Parliament and the citizenry and also to the common

law itself.

The tension between the King and Parliament, on

the one hand, and the King and the common law, on

the other, reached its heights with the ascension to

the throne of the Stuart monarchy in the person of

King James the First (who was James the Sixth of

Scotland). Friction soon arose between the King

and the House of Commons. At the root of the

disagreement, once again, was the Magna Carta.

See generally William Swindler, Magna Carta:

Legend and Legacy 169—176 (1965).

An important participant in all of this was Sir

Edward Coke, whose writings had an enormous

influence on English and American law, and who

had served as Solicitor General and later Attorney

General under Queen Elizabeth I and also as Chief

Justice of the Court of Common Pleas. He

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 90



869 F.Supp. 690

(Cite as: 869 F.Supp. 690, *693)

subsequently would become Chief Justice of the

King’s Bench under King James I. See 3 Roscoe

Pound, Jurisprudence 428 (1959). Under Elizabeth,

as her attorney, Coke had been a staunch defender of

the Crown, but as a judge, he would quote Bracton

to King James: "The King ought to be under no

man, but under God and the law." Swindler, supra,

at 172. He also stated in Dr. Bonham’s Case, 8 Co.

113b, 118a, 77 Eng.Rep. 646, 652 (1610): "And it

appears in our bodies, that in many cases the

common law will control acts of Parliament, and

sometimes adjudge them to be utterly void" if they

are " against common right and reason. " William B.

Lockhart et al., The American Constitution 251 (5th

ed. 1981). That was unlikely to be a true statement

of the law in the early 17th Century, but to the

extent that it was precedent, it may be said to be an

early expression of judicial review.

None of this and other frictions set well with the

King, and Coke was dismissed from the bench,

turning his efforts to Parliament. The continuing

friction between Parliament and James’ successor,

King Charles I, ultimately led to the adoption of the

Petition of Right, which in essence ratified and

extended the Magna Carta, and in effect further

limited the prerogatives of the Crown. A defining

moment came when the House of Commons rejected

a proposal of the House of Lords that would add a

clause recognizing the sovereignty of the King.

Coke gave this fulmination:

I know that prerogative is part of the law, but

sovereign power is no Parliamentary word; in my

opinion, it weakens Magna Carta and all our

statutes; for they are absolute without any saving

of sovereign power. And shall we now add to it,

we shall weaken the foundation of law, and then

the building must needs fall; take we heed what

we yield unto--Magna Carta is such a Fellow, he

will have no Sovereign.

Swindler, supra, at 185.

The Petition of Right was one of the foundation

stones of the English Constitution. It enlarged upon

the Magna Carta as a constitutional limitation upon

the power of the monarchy. It made it apparent that

the King’s prerogative was limited. Sub Deo et

Lege [FNl] was the law of the land.

FNl. In Prohibitions Del Roy, 77 Eng.Rep. 1342,

1343, 12 Co.Rep. 64, 65 (K.B.1608), Lord Coke

wrote: [B]ut His Majesty was not learned in the law

Page 4

of his realm of England, and causes which concern

the life, or inheritance, or goods, or fortunes of his

subjects, are not to be decided by natural reason but

by the artificial reason and judgment of law, which

law is an act which requires long study and

experience, before that a man can attain to the

cognizance of it: that the law was the golden met-

wand and measure to try the causes of the subjects;

and which protected His Majesty in safety and

peace: with which the King was greatly offended,

and said, that then he should be under the law,

which was treason to affirm, as he said; to which I

said, that Bracton saith, Quod Rex non debet esse

sub homine, sed sub Deo et lege. [That the King

ought not to be under any man, but under God and

the law.] quoted in DAVID MELLINKOFF, THE

LANGUAGE OF THE LAW 203 (1963). In

Catherine Drinker Bowen’s book, The Lion and the

Throne, the situation which led to this opinion is

discussed in some detail. The events of this period

in English legal and political history were

conclusive in determining the end of "the divine

right of Kings" and subjecting the King to the law.

This is historically important to us in that the

founding fathers cast very little light (outside of the

impeachment provision) upon suits against the

President, and this matter was never addressed by

Congress in passing laws enacted pursuant to the

Constitution. It must be assumed that the rights of

the President do not rise above the rights of an

English monarch in the early 17th Century.

Despite these statements by Lord Coke that the

King was subject to the law, there existed

contemporaneously in England the rule that "the

King can do no wrong," a relic presumably rooted

in the divine right of Kings. Blackstone expressed

it this way: Besides the attribute of sovereignty, the

law also ascribes to the King, in his political

capacity, absolute perfection. The King can do no

wrong: which ancient and fundamental maxim is not

to be understood, as if every thing transacted by the

government was of course just and lawful, but

means only two things. First, that whatever is

exceptionable in the conduct of public affairs, is not

to be imputed to the King, nor is he answerable for

it personally to his people; for this doctrine would

totally destroy that constitutional independence of

the crown, which is necessary for the balance of

power in our free and active, and therefore

compounded, constitution. And, secondly, it means

that the prerogative of the crown extends not to do

any injury; it is created for the benefit of the

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 91



 

 

869 F.Supp. 690

(Cite as: 869 F.Supp. 690, *693)

people, and therefore cannot be exerted to their

prejudice. The King, moreover, is not only

incapable of doing wrong, but even of thinking

wrong; he can never mean to do an improper

thing; in him is no folly or weakness. WILLIAM

BLACKSTONE, COMMENTARIES ON THE

LAWS OF ENGLAND 246 (Chitty ed. 1855)

(emphasis in the original). Of course, when

Blackstone published his Commentaries, this idea

was already ludicrous in the light of the history of

the English monarchy. A litany of the wrongs,

weaknesses and sins of English kings would

establish that they were not only capable of "doing

wrong" but also of "thinking wrong" and were

replete with folly and weakness. The English

concept of kingship never entered into the law of

the United States, although in England it apparently

"exists today to give the Queen an absolute

immunity from being sued for personal torts in the

civil courts." R.J. Gray, Private Wrongs of Public

Servants, 47 CAL.L.REV. 303, 307 (1959). See

also Mayer G. Freed, Executive Official Immunity

for Constitutional Violations: An Analysis and a

Critique, 72 NW.U.L.REV. 526 (1977). States did

not adopt through the reception statutes those

aspects of English law relating to the monarchy

since kings and queens are contrary to our form of

government. Thus what remains of our English

heritage on this point are the basic documents of

English liberties-—the Magna Carta, the Petition of

Right, Habeas Corpus, and the English Bill of

Rights. Moreover, as Chief Justice John Marshall

pointed out in Marbury v. Madison, 5 U.S. (l

Cranch) 137, 163, 2 L.Ed. 60 (1803), the King is

subject to being "sued" in the form of a petition

"and he never fails to comply with the judgment of

his court."

*694 B. The American Experience

In the formulation of Article II of the

Constitution, there were varying viewpoints as to

the office of the President. [FN2] Some, such as

Roger Sherman of Connecticut, believed that the

President should be "nothing more than an

instrument for carrying the will of the Legislature

into effect," while others, such as Gouverneur

Morris of Pennsylvania, thought the President

should be "the guardian of the people, even of the

lower classes, against Legislative tyranny." Arthur

Schlesinger, Jr., The Constitution: Article II, in An

American Primer 121-22 (Daniel J. Boorstin ed.,

Page 5

1968). What resulted was the compromise that we

have today, amended only slightly from the original.

It sets out the powers and duties of the Executive

Branch (i.e., the President and the administrators he

appoints), but it does not address the immunity

question.

FN2. Russell Kirk cites Sir Henry Maine for the

proposition that "the office of the President really is

the office of a King--the chief difference being that

the American President is subject to election, at

fixed terms, and that the office is not hereditary."

He adds: "Maine even suggests that the framers of

the Constitution may have had in mind the powers

of George 111, when they established the powers of

the American presidency." He continues in that

vein discussing how powerful an office it is. He

adds, however, that the restraint exercised by the

first six presidents prevented the reduction of the

legislative and judicial branches "to insignificance."

RUSSELL KIRK, THE ROOTS OF AMERICAN

ORDER 427—428 (1974). This seems to be an

exaggeration, however, since during that period of

time, the opinions of Chief Justice John Marshall

sufficed to prevent the Executive Branch from

subverting the Judicial Branch, although the first six

presidents did exercise substantial restraint,

particularly Washington and Adams. It seems much

more likely that in providing for the Executive

Branch, the founders did not have George III in

mind at all, except in an unfavorable sense. The

"George" that they likely had in mind was George

Washington. The Executive Branch was probably

modeled for the first man to occupy it—-which may

explain why even the insertion of an impeachment

provision for criminal offenses was a matter of

debate.

A large part of the problem, aside from the silence

of the Constitution, is that for all practical purposes,

the Executive Branch, unlike the Congress and the

Supreme Court, consists of only one person. His

administrative *695 appointees serve at his pleasure.

Thus, a large part of the President’s assertion may

be summarized in the proposition that, without

immunity, to cripple the Presidency in one way or

another in civil litigation is to deliver a blow to and

weaken the effectiveness of the entire Executive

Branch of government which in effect is only one

person, the President.

The importance of unimpeded, independent
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branches of government is discussed by Alexander

Hamilton [FN3] in The Federalist No. 51:

FN3. Some attribute this paper to James Madison.

In I THE PEOPLE SHALL JUDGE 312

(University of Chicago Social Science Staff 1949),

its author is listed "Hamilton or Madison."

Were the executive, magistrate, or the judges not

independent of the legislature in this particular,

their independence in every other would be merely

nominal

[We must give] to those who administer every

department the necessary constitutional means and

personal motives to resist encroachments of the

others... The interest of the man must be

connected with the constitutional rights of the

place. It may be a reflection on human nature that

such devices should be necessary to control the

abuses of government. But what is government

itself but the greatest of all reflections on human

nature? If men were angels, no government

would be necessary. If angels were to govern

men, neither external nor internal controls on

government would be necessary. In framing a

government which is to be administered by men

over men, the great difficulty lies in this: you

must first enable the government to control the

governed; and in the next place obligeit to

control itself.

I The People Shall Judge 312, 313 (University of

Chicago Social Science Staff 1949). He is speaking

of independence from other branches, but also of the

responsibility that goes along with it.

The President and his lawyers, in arguing the

immunity issue, seem to place substantial reliance

on the intention of the framers of the Constitution.

Much of what they argue relates to the impeachment

process. For example, they seize in their brief upon

this commentary by Hamilton from The Federalist

No. 69: "The President of the United States would

be liable to be impeached, tried, and, upon

conviction of treason, bribery, or other high crimes

or misdemeanors, removed from office; and would

afterwards be liable to prosecution and punishment

in the ordinary course of the law." Of course,

Hamilton was talking about impeachment under

Article II, Section 4, under which the President may

be "removed from Office on Impeachment for, and

Conviction of, Treason, Bribery, or other high

Crimes and Misdemeanors." That has nothing to do
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with immunity from civil suit. Article II, and

Hamilton, were addressing criminal conduct on the

part of the President.

This is not to say, however, that the question of

Presidential immunity from suit was not discussed at

the Constitutional Convention or during the years

immediately following. Justice Lewis Powell

addresses this in speaking for the majority of the

Court in Nixon v. Fitzgerald, 457 US. 731, 102

S.Ct. 2690, 73 L.Ed.2d 349 (1982):

[T]here is historical evidence from which it may

be inferred that the Framers assumed the

President’s immunity from damages liability. At

the Constitutional Convention several delegates

expressed concern that subjecting the President

even to impeachment would impair his capacity to

perform his duties of office. See 2 M. Farrand,

Records of the Federal Convention of 1787, p. 64

(1911) (remarks of Gouvemeur Morris); id., at

66 (remarks of Charles Pinckney). The delegates

of course did agree to an Impeachment Clause.

But nothing in their debates suggests an

expectation that the President would be subjected

to the distraction of suits by disappointed private

citizens. And Senator Maclay has recorded the

views of Senator Ellsworth and Vice President

John Adams—-both delegates to the Convention—-

that ’the President, personally, was not the subject

to any process whatever.... For [that] would

put it in the power of a common justice to exercise

any authority over him and stop the whole

machine of Government.’ Journal of William

Maclay 167 (E. Maclay ed. 1890).

*696 457 US. at 751—52 n. 31, 102 S.Ct. at 2701—

02 n. 31.

Justice Powell also quoted from Justice Joseph

Story’s Commentaries on the Constitution of the

United States to this effect:

’There are incidental powers, belonging to the

executive department, which are necessarily

implied from the nature of the functions, which

are confided to it. Among these, must necessarily

be included the power to perform them The

president cannot, therefore, be liable to arrest,

imprisonment, or detention, while he is in the

discharge of the duties of his office; and for this

purpose his person must be deemed, in civil cases

at least, to possess an official inviolability.’ 3 J.

Story, Commentaries on the Constitution of the

United States Sec. 1563, pp. 418-419 (1st ed.
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1833).

457 U.S. at 749, 102 S.Ct. at 2701.

But just as the English law moved from the divine

right of kings assertion to the assertion of Lord

Coke and Parliament that the King was under God

and the law, the situation in American law prior to

Fitzgerald had proceeded essentially in the same

direction with regard to the office of President. For

example, it has been pointed out that when Hamilton

made the statement quoted previously from The

Federalist No. 69, "he was referring to his own

plan" rather than reciting faithfully what had been

proposed. Raoul Berger, Selected Writings on the

Constitution 46-47 11. 94 (1987). Moreover, the

discussion at the Constitutional Convention revolved

around the impeachment process, the basis for which

was the commission of "high crimes and

misdemeanors." Although Justice Story, writing

several decades later, discusses civil cases, as

previously quoted, he is writing from the

perspective of someone who was a boy at the time of

the Convention——although admittedly he was rather

close in time to those proceedings. He was

successful in that what he wrote was embodied in

Fitzgerald. There was much opposition even to the

impeachment provision; some thought that the

Supreme Court should conduct the trial rather than

the Senate. James Madison was an advocate .of‘that

view, although Gouverneur Morris thought that "no

other tribunal than the Senate could be trusted“ and

believed that the Supreme Court "were too few in

number and might be warped or corrupted." 2

Debates in the Federal Convention of 1787 Which

Framed the Constitution of the United States of

America 535 (reported by James Madison) (Gaillard

Hunt & James Brown Scott, eds., 1987).

The disagreement over Presidential immunity at

the Constitutional Convention carried over into the

years that followed. In United States v. Burr, 25

F.Cas. 3O (C.C.D.Va.1807) (No. 14,692d), Chief

Justice John Marshall ruled that a subpoena duees

tecum could be issued to President Thomas

Jefferson. Jefferson protested strongly, arguing that

the three branches of government had to be

independent of each other, including independence

by the executive from the judiciary. (Discussed in

Nixon v. Fitzgerald, 457 U.S. at 751 n. 31, 102

S.Ct. at 2701-02 11. 31.) In Livingston v. Jefferson,

15 F.Cas. 660 (C.C.D.Va.1811) (No. 8,411),

damages were sought for alleged trespass committed
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by aTederal officer at the direction of Jefferson, but

a federal court dismissed it for having been brought

improperly in Virginia. The immunity issue was

not reached. Of course, even before these cases, the

argument of total independence of the Executive

Branch from judicial action had been settled in large

part by Marbury v. Madison, 5 U.S. (1 Cranch)

137, 2 L.Ed. 60 (1803). This case is remembered

for the recognition and use of judicial review by the

Supreme Court of an Act of Congress, but it also

directed by mandamus that Secretary of State James

Madison deliver Marbury’s justice of the peace

commission to him contrary to the desires of

President Jefferson. While not bearing upon the

immunity question directly, it was apparent that the

Executive Branch was not immune from action by

the Judicial Branch in enforcing mandates of the

Constitution. In fact, Chief Justice Marshall said of

Marbury’s rights and remedies: "The very essence

of civil liberty certainly consists in the right of

every individual to claim the protection of the laws,

whenever he receives an injury." 5 U.S. (1 Cranch)

at 163.

*697 However, in Mississippi v. Johnson, 71

U.S. (4 Wall.) 475, 18 L.Ed. 437 (1867), the

Supreme Court refused to enjoin President Andrew

Johnson from enforcing the Reconstruction Acts.

Chief Justice Salmon P. Chase, writing for a

unanimous Court, declined to enjoin enforcement of

the legislation even though it was allegedly

unconstitutional. He distinguished Marbury by

stating that it only related to ministerial duties

involving no discretion while these Acts related to

"executive and political" duties involving broad

discretion. To enjoin the President would be to

restrain him from carrying out his constitutional

responsibility to execute the laws. Enjoining him

would threaten the separation of powers between the

branches and the independence of the President. See

similarly, Kendall v. United States, 37 U.S. (12

Pet.) 524, 610, 9 L.Ed. 1181 (1838), and National

Treasury Employees Union v. Nixon, 492 F.2d

587, 608-612 (D.C.Cir.1974).

Of course, the complaint of Paula Corbin Jones in

this civil case relates neither to the ministerial nor

the executive duties of the President. The

allegations relate to alleged conduct of the President

while he was Governor of Arkansas. (The

allegations, it might be noted, also do not relate to

any ministerial or executive duty of the Office of
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Governor.) The Justice Department, in its brief,

stated that it knew of only three private suits based

on pre-presidential conduct which had been

adjudicated during the President’s term in office.

These three were (1) an action against Theodore

Roosevelt and the Board of Police in New York

City, which was resolved in the Board’s favor in

1904, People ex rel. Hurley v. Roosevelt, 179 NY.

544, 71 N.E. 1137 (1904); (2) A damage suit

against Harry Truman based upon his conduct as a

county judge in 1931, resolved in Truman’s favor in

1946, Devault V. Truman, 354 Mo. 1193, 194

S.W.2d 29 (1946); and (3) a suit against John F.

Kennedy in California Superior Court asserting a

tort claim from an automobile accident occurring

during the 1960 campaign, which was ultimately

settled, Bailey v. Kennedy, No. 757,200

(Cal.Super.Ct. 1962).

However, the case most applicable to this one is

Nixon v. Fitzgerald, cited previously. In a 5-4

decision, the Supreme Court decided that President

Nixon had absolute immunity from a suit brought by

A. Ernest Fitzgerald, a management analyst with the

Department of the Air Force, whom the President

ordered fired because he had given congressional

testimony on cost overruns which embarrassed his

superiors in the Department of Defense (and

presumably embarrassed the President also).

Fitzgerald sued for damages. The district court

rejected President Nixon’s assertion of Presidential

immunity. The court of appeals affirmed, but the

Supreme Court reversed, holding that the President

had absolute immunity from a civil suit for damages

resulting from official actions taken by the President

while in office. The majority opinion of Justice

Lewis Powell was hotly disputed in a dissent by

Justice Byron White, in which Justices Blackmun,

Brennan and Marshall joined. The majority opinion

was in accord with the View of the scholar, Edward

S. Corwin, in discussing the President’s immunity

from judicial process. Edward S. Corwin, The

President: Office and Powers 138 (3d ed. 1948).

But the facts of Fitzgerald, as stated previously,

are not the same as those in this case. Mr. Nixon

was President when he fired Mr. Fitzgerald and was

acting in his capacity as the head of the Executive

Branch. Mr. Clinton was not President and was not

even the President—elect when the alleged cause of

action arose in this case.
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The Constitution, of course, is silent on all of

this. The framers debated even the subject of

whether the President should be subject to

impeachment for criminal acts and, if so, who

should conduct the trial. There is nothing in the

document relating to civil actions. Justice Story,

supra, was of the mind that the President possessed

immunity from civil suit, and the Supreme Court in

Fitzgerald agreed in a severely divided opinion that

the President was civilly immune from suits brought

for official actions taken while in office.

Thus, the hard fact is that these issues of

immunity, whether absolute or qualified, have been

left in the hands of the Judicial Branch, particularly

the Supreme Court. This District Court is not

activist in nature and is not inclined to "make law"

where none *698 exists. As stated by Chief Justice

John Marshall in Marbury v. Madison, however:

"It is emphatically the province and duty of the

judicial department to say what the law is." 5 US.

(1 Cranch) 137, 177, 2 L.Ed. 60 (1803).

[1] This Court recognizes the reasoning of Justice

Powell and his thin majority in Nixon v. Fitzgerald

that the President has absolute immunity from civil

damage actions arising out of the execution of

official duties of office. However, this Court does

not believe that a President has absolute immunity

from civil causes of action arising prior to assuming

the office. Nowhere in the Constitution,

congressional acts, or the writings of any judge or

scholar, may any credible support for such a

proposition be found. It is contrary to our form of

government, which asserts as did the English in the

Magna Carta and the Petition of Right, that even the

sovereign is subject to God and the law.

Therefore, the President’s Motion to Dismiss on

Grounds of Presidential Immunity is denied.

11.

Limited or Temporary Immunity from Trial

[2] The question does not end here, however,

because the intent of the Supreme Court in Nixon v.

Fitzgerald would seem to carry this case beyond the

question of absolute immunity from civil suit. The

language of the majority opinion by Justice Powell

is sweeping and quite firm in the view that to

disturb the President with defending civil litigation

that does not demand immediate attention under the
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circumstances would be to interfere with the conduct

of the duties of the office.

Justice Powell states unequivocally the following:

"Because of the singular importance of the

President’s duties, diversion of his energies by

concern with private lawsuits would raise unique

risks to the effective functioning of government."

457 U.S. at 751, 102 S.Ct. at 2702. He adds:

In View of the visibility of his office and the effect

of his actions on countless people, the President

would be an easily identifiable target for suits for

civil damages. Cognizance of this personal

vulnerability frequently could distract a President

from his public duties, to the detriment of not

only the President and his office but also the

Nation that the Presidency was designed to serve.

457 U.S. at 753, 102 S.Ct. at 2703.

Chief Justice Burger expressed the same theme in

his concurring opinion: "Exposing a President to

civil damages actions for official acts within the

scope of the Executive authority would inevitably

subject Presidential actions to undue judicial

scrutiny as well as subject the President to

harassment." 457 U.S. at 762, 102 S.Ct. at 2707.

Of course, in the preceding part of this opinion,

this Court has pointed out that President Clinton’s

alleged acts took place before he was President and

that he was not acting in the scope of Executive

authority. Nonetheless, the concerns expressed by a

majority of the Supreme Court are not lessened by

the fact that these alleged actions preceded his

Presidency, nor by the fact that his alleged actions

would not have been within his official

governmental capacity anyway. The problem, still,

is essentially the same—-the necessity to avoid

litigation, which also might blossom through other

unrelated civil actions, and which could conceivably

hamper the President in conducting the duties of his

office. This situation, as stated by Justice Powell in

one of the preceding quotations from Nixon v.

Fitzgerald, could have harmful effects in connection

not only with the President but also with the nation

in general.

It is therefore the view of this Court that although

President Clinton is not entitled to have this action

dismissed on the basis of immunity, he should not

have to devote his time and effort to the defense of

this case at trial while in office.
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This is not a case in which any necessity exists to

rush to trial. It is not a situation, for example, in

which someone has been terribly injured in an

accident through the alleged negligence of the

President and desperately needs to recover such

damages as may be awarded by a jury. It is not a

divorce action, or a child custody or child support

case, in which immediate personal *699 needs of

other parties are at stake. Neither is this a case that

would likely be tried with few demands on

Presidential time, such as an in rem foreclosure by a

lending institution.

The situation here is that the Plaintiff filed this

action two days before the three-year statute of

limitations expired. Obviously, Plaintiff Jones was

in no rush to get her case to court and, in fact, has

stated publicly and in her brief that her lawsuit came

about in an effort to clear her name of allegations of

sexual activity involving then-Governor Clinton.

Her complaint, in W 41—47, discusses in detail this

situation and indicates that suit was brought because

of the use of the name "Paula" in an article

appearing in The American Spectator, in which the

author purportedly obtained his information from

state troopers, including Defendant Ferguson.

Consequently, the possibility that Ms. Jones may

obtain a judgment and damages in this matter does

not appear to be of urgent nature for her, and a

delay in trial of the case will not harm her right to

recover or cause her undue inconvenience. For

want of better phraseology, this amounts to the

granting of temporary or limited immunity from

trial as Fitzgerald seems to require due to the fact

that the primary defendant is the President. The

Court believes that such ruling is also permitted

under Rule 40 of the Federal Rules of Civil

Procedure allowing district courts to place matters

upon the trial calendar "as the courts deem

expedient." Further, such limited immunity from

trial would seem to be justified under the equity

powers of the Court.

By putting the case on hold, as far as trial is

concerned, the Court avoids any tolling of the

statute of limitations problems which might

otherwise be presented if the case were dismissed

without prejudice. Despite the fact that the

President considers himself estopped to object to a

refiling, the Court believes that a delay of the trial is

the better way to proceed.
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This does not mean, however, that the case is put

on the shelf for all purposes. There would seem to

be no reason why the discovery and deposition

process could not proceed as to all persons including

the President himself. This approach eliminates the

problem that witnesses may die, disappear, become

incapacitated, or become forgetful due to the

passage of time.

[3] Because there is too much interdependency of

events and testimony to proceed piecemeal, the

allegations against the trooper will be tried at the

same time as those against the President. His case is

integrally related to the allegations against the

President; both cases arose out of the same alleged

incident; and while the suit against the Trooper has

unrelated matters based upon his alleged actions and

statements subsequent to the alleged incident, it

would not be possible to try the Trooper adequately

without testimony from the President.

111.

Conclusion

The Court has attempted to follow its

understanding of Nixon v. Fitzgerald and other

cases as well as to adhere to the historical

framework involved. Most importantly, the Court

has sought to give effect to the full meaning of the

separation of powers doctrine originally enunciated

by Montesquieu and implicit in the founding fathers’

structure of the Constitution. Essential Presidential

prerogatives are "rooted in the separation of powers

under the Constitution." United States v. Nixon,

418 U.S. 683, 708, 94 S.Ct. 3090, 3107, 41

L.Ed.2d 1039 (1974).

On the other hand, in situations in which the

President was not the holder of his office when the

action allegedly arose, there would seem to be no

immunity against civil litigation. The rights of

Plaintiff Jones as an American citizen must be

protected. Sub Deo et lege is our law as well as the

law of Great Britain. No one, be he King or

President, is above the law.

To protect the Office of President, however, from

the potential harm that could result from unfettered

civil litigation, and to give effect to the policy of

separation of powers, it is necessary to provide that

the President cannot be tried in the context presented

here until he leaves office. President Clinton’s term

Page 10

in office, if he is re-elected in 1996, would end no

later than January 20, 2001. *700 An earlier

termination might come on January 20, 1997, which

is only slightly over two years away. By permitting

discovery as to all including the President, the Court

is laying the groundwork for a trial shortly after the

President leaves office.

In granting limited or temporary immunity from

immediate trial to President Clinton, the Court

wishes to emphasize that it holds no brief for alleged

sexual harassment, a matter of important concern to

many people. The importance of such issue is

another reason why there should be no absolute

immunity in this case, but only a temporary

Presidential immunity from trial.

Finally, the Court must express its awareness that

this case is one in which new law is being made.

All of the references to historical events and to other

cases do not change that fact. In making such a

ruling, the Court is also not unmindful of the fact

that to this extent the separation of powers has been

breached. But it has happened before in many cases

including United States v. Nixon, supra, and many

of the landmark decisions of Chief Justice John

Marshall. In the end, the decision must be made by

the courts when there is doubt and only limited

precedent.

As previously noted, it "is emphatically the

province and duty of the judicial department to say

what the law is." Marbury, 5 U.S. (1 Cranch) at

177. United States v. Nixon reaffirmed that

statement: "We therefore reaffirm that it is the

province and duty of this Court ’to say what the law

is’ with respect to the claim of privilege presented in

this case." 418 U.S. at 705, 94 S.Ct. at 3106. That

is what this Court has tried to do, keeping in mind

the words of Chief Justice John Marshall that "we

must never forget that it is a constitution we are

expounding." McCulloch v. Maryland, 17 U.S. (4

Wheaton) 316, 407, 4 L.Ed. 579 (1819), [FN4] and

that it is intended to endure for generations and to

be applied to the various crises of human affairs.

FN4. As explained by Judge Robert H. Bork, Chief

Justice Marshall was pointing out that "there are

differences in the way we deal with different legal

materials... By this [Chief Justice Marshall] meant

that narrow, legalistic reasoning was not to be

applied to the document’s broad provisions, a
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document that could not, by its nature and uses,

’partake of the prolixity of a legal code.’ "

ROBERT H. BORK, THE TEMPTING OF

AMERICA 145 (1990).

The President’s motion seeking immunity from

suit is denied. The court will issue a scheduling

order in due course.

IT IS SO ORDERED.

END OF DOCUMENT
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*55 George Hay, Dist. Atty., William Wirt, and Alexander MacRae, counsel

for the prosecution.

[FN2]Before MARSHALL, Chief Justice, and GRIFFIN, District Judge.

FN2 Prior proceedings on the examination for commitment will be found

reported as Case No. 14,692a.

The court was opened at half past twelve o’clock, when Col. Aaron Burr

appeared, with his counsel, Edmund Randolph, John Wickham, Benjamin Botts and

John Baker. [Luther Martin also appeared as counsel at a later stage of the

trial.]

The clerk having called the names of the gentlemen who had been summoned on

the grand jury, Mr. Burr’s counsel demanded a sight of the panel, which was

shown to them.

Mr. Burr addressed the court, pointing out some irregularities in summoning a

part of the panel. The marshal, he said, by the law of Virginia under which he

acted, was required *56 to summon twenty—four freeholders of the state to

compose the grand jury. When he has summoned that number his function is

completed. He proposed to inquire of the marshal and his deputies what persons

they had summoned, and at what periods, to ascertain whether some had not been

substituted in the place of others stricken off the panel. After some

discussion as to the authority of the marshal to excuse grand jurors who had

once been summoned, and to substitute others on the panel in lieu of them.

MARSHALL, Chief Justice

MARSHALL, Chief Justice, remarked that it was not in the power of the marshal

to summon more than twenty—four, as the act of assembly authorized only that

number. If he should summon twenty-five, the last would not have power to act;

and the marshal would have no power to displace any one of the others, to put

the last in his place. When the panel had been completed by the marshal, its

deficiencies could only be supplied from the bystanders, under the directions

of the court.

Mr. Burr said, the court having established the principle, we must ask their

aid to come at the facts. We wish to know when certain persons were summoned,

when discharged, and whether other persons were substituted in their stead.

Major Scott, the marshal, said he had not the least objection to state all the

facts. A few days ago he had received a letter from Col. John Taylor, of

Caroline, one of those whom he had summoned on the jury, stating that a

hurricane had destroyed his carriagehouse, and with it his carriages, so that

he could not use them; and that indisposition would prevent him from riding to

Richmond on horseback. This letter he had laid before their honors, and the

chief justice had deemed his excuse reasonable. He had then summoned Mr.

Barbour to serve in Col. Taylor’s place. He had also received a letter from

Mr. John MacRae, informing him that he was going to leave the state for his

health. He had, in consequence, summoned Doctor Foushee in his place. He

added, that he felt it his duty to bring twenty—four jurymen into court, and

acted upon that principle.
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THE COURT

THE COURT decided that Mr. Barbour and Dr. Foushee were not on the grand jury.

Mr. Burr said, the panel being now reduced to sixteen, he understood it to be

the proper time to make any other exceptions to the panel. With regret he

should proceed to exercise the privilege of challenging for favor; and in the

exercise of this right he should perhaps appeal to the authority of the court

to try the jurors challenged.

Mr. Hay called for the law justifying the application.

Mr. Burr said he desired it to be distinctly understood that he claimed the

same right of challenging the grand jury for favor that he had of challenging

the petit jury. He admitted it was not a peremptory Challenge, but that he

must show good cause to support it. It would, of course, be necessary to

appoint triers to decide, and before whom the party and the witnesses to prove

or disprove the favor must appear.

Mr. Botts argued and cited authorities in support of the motion.

Mr. Hay disavowed the intention of opposing substantial exceptions, and

admitted the law to be as stated by the opposite counsel. [FN3]

FN3 This is in accordance with both Robertson’s and Carpenter’s reports.

But in his speech on the motion to arrest the evidence, Mr. Hay said the

challenge of grand jurors was ’not warranted by any English precedent,’ and

intimated that he had acquiesced in it because he was indifferent ’whether

A, B and C, or D, E and F composed a part’ of the grand jury. Mr. Martin,

in his reply to Mr. Hay, said, 'if he had examined Hawkins’s Pleas of the

Crown, even in the index, he would have found that grand jurors may be

challenged. It is there briefly stated that any person under prosecution

may, before he is indicted, challenge a grand juror, as being outlawed for

felony, &c., a villein, or returned at the instance of the prosecutor, or

not returned by the proper officer.’ He also referred to the ’American

Museum,’ where, he said, it would be seen ’that in a case that came before

Judge Grimke, in South Carolina, it was expressly decided that the counsel

of the accused have a right to challenge, for good cause, all or any of the

grand jury.’ These authorities do not seem to sustain Mr. Burr’s position,

that he had the same right to challenge the grand jury ’for favor’ that he

had of challenging the petit jury. Hawkins says, ’it seems’ that grand

jurors may be challenged as aforesaid, but refers to no decision on that

subject. At most the authority goes no further than this: that a grand

juror may be challenged for incompetency, or for being irregularly or

improperly returned. This is a very different thing from a general right

of challenge ’for favor.’ It is believed that no authority, anterior to

this trial, can be found extending the right to challenge grand jurors

further than the citation from Hawkins goes. Later decisions and dicta may

be found, admitting the right of challenge for favor; but it is believed

they are all based upon the authority of Burr’s Case, or on special

statutory provisions. In Com. v. Clark, 2 Browne, 325, Judges Tilghman and

Breckenridge allowed a challenge for favor. In U. S. v. White [Case No.

16,679], the court said that ’an exception for favor which might be a good

cause of challenge, cannot be pleaded to the indictment.’ The decision in

the former case, and the implication in the latter, are both based upon the

authority of Burr’s Case
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Mr. Burr.——I shall, then, proceed to name the persons and causes of

challenge. The first I shall mention is William B. Giles, against whom there

are two causes of challenge. The first is a matter of some notoriety, because

dependent on certain documents or records; the second is a matter of fact,

which must be substantiated by witnesses. As to the first, Mr. Giles, when in

the senate of the United States, had occasion to pronounce his opinion on

certain documents by which I was considered to be particularly implicated.

Upon those documents he advocated the propriety of suspending the writ of

habeas corpus. The constitution however, forbids such suspension, except in

cases of invasion or insurrection, when the public safety requires it. It was

therefore to be inferred that Mr. Giles did *57 suppose that there was a

rebellion or insurrection, and a public danger of no common kind. It is hardly

necessary to observe that with this rebellion, and this supposed danger, I

myself had been supposed to be connected. Perhaps this may be a sufficient

reason to set aside Mr. Giles. But if not, I shall endeavor to establish by

evidence that he has confirmed these opinions by public declarations; that he

has declared that these documents, involving me, contained guilt of the highest

grade.

Mr. Botts.——There is no necessity of adding anything to the observations of

Colonel Burr. If the right of challenge exists, the right to try the challenge

exists also. But while I am up, I will declare that no reflection is intended

to be made on the character or conduct of Mr. Giles. That gentleman will be

candid enough to admit that there is not the least design to wound his

feelings. It is with the utmost reluctance that Colonel Burr has prevailed

upon himself to advance this exception. I have authorities, however, to prove

that these two causes are sufficient to disqualify Mr. Giles. The first

relates to his public, the second to his individual conduct.

Mr. Giles.—-As to exceptions to myself personally, I can have no objection to

have them tried. The court will, however, perceive the delicate situation in

which I shall be placed. The triers will have to interrogate witnesses, and

the result either way is ineligible. I have no objection to state to the court

every impression I have ever had upon this subject. But to calling witnesses

to detail loose conversations, so liable to be misunderstood, forgotten, or

misrepresented, I am certainly opposed.

Mr. Hay.—-I was about to make a proposition which might relieve us from all

this useless embarrassment, and which might gratify the views of the accused.

If the gentlemen who are challenged on the jury will consent to withdraw

themselves, I can have no objection. I am content that every one who has made

declarations expressive of a decisive opinion should be withdrawn from the

jury. I am not disposed to spend time on such points as these.

Mr. Burr.-—It will certainly save time, and I assent to the proposition.

Mr. Giles.——The circumstances which have just occurred place me in an

unpleasant situation. I have no objection to disclose in the usual way, with

candor, the real state of my mind in relation to the accused. But I have an

objection to the introduction of witnesses to prove casual expressions, which

are so liable to be misconceived. In the present state of things, expressions
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might be imputed to me which I never used, or expressions which I really used

might be mistaken or misrepresented by the witness; or the witness might deduce

inferences from my expressions which they did not justify. It was by no means

agreeable to me to have been summoned on this grand jury. But for some time

past I have invariably pursued this maxim: ’Neither to avoid nor to solicit

any public appointment; but when called to the discharge of any public duty by

the proper authority, conscientiously to attempt its execution.’ In

undertaking to serve on the present grand jury, I was influenced by the same

consideration. With respect to my public conduct, I presume it is of public

notoriety, and it will speak for itself. I not only voted for the suspension

of the privilege of the writ of habeas corpus, in certain cases, but I proposed

that measure. I then thought, and I still think, that the emergency demanded

it; that it was fully justified by the evidence before the senate; and I now

regret that the nation had not energy enough to support the senate in that

measure. This opinion was formed upon the state of the evidence before the

senate, which, in all questions of a general nature, is of a very different

character from the legal evidence necessary in a judicial investigation. My

mind is, however, free to receive impressions from judicial evidence. In

relation to the accused, I feel very desirous, and have often so expressed

myself, that the various transactions imputed to him should undergo a full and

fair judicial investigation; and that, through that medium, they should receive

their just and true character, whatever in point of fact they might be, and

that he should be presented in that character to the world. I have no personal

resentments against the accused; and if he has received any information

inconsistent with this statement, it is not true. However, as it is left to me

to elect whether to serve on the grand jury or not, I will certainly withdraw.

THE CHIEF JUSTICE.——The court thinks that if any gentleman has made up and

declared his mind it would be best to withdraw.

Mr. Burr.—-A gentleman who has prejudged this cause is certainly unfit to be a

juryman. It would be an effort above human nature for this gentleman to divest

himself of all prepossessions. I believe his mind to be as pure and unbiased

as that of any gentleman under such circumstances. But the decisive opinion he

has formed upon this subject, though in his public character, disqualifies him

for a juryman. But he is one of the last men on whom I would wish to cast any

reflections. So far from having any animosity against him, he would have been

one of those whom I should have ranked among my personal friends. The other

gentleman whom I shall challenge is Wilson Cary Nicholas.

Mr. Nicholas desired that the objection against him should be stated.

Mr. Burr.——The objection is, that he has entertained a bitter personal

animosity against me; and therefore I cannot expect from him that pure

impartiality of mind which is necessary to a correct decision. I feel the

delicacy *58 of my situation; but if the gentleman will consent to withdraw,

I will waive any further inquiry.

Col. Wilson C. Nicholas rose and addressed the court as follows: My being in

this situation certainly was not a thing of choice. When I was summoned by the

marshal, I urged him in the strongest manner to excuse me. I mentioned to him

that it would be extremely inconvenient to me to attend the court, and that it

would be very unpleasant to serve on the jury, on account of the various

relations in which I had stood to Colonel Burr. I had been in congress at the

time when the attempt was made to elect Colonel Burr president of the United
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States. My feelings and opinions on that occasion are well known. I had

served three years in the senate while Colonel Burr was president of that body,

and was one of those who, previous to the last election, had taken a very

decided part in favor of the nomination of the present vice president, for the

office at that time filled by Colonel Burr. Moreover, from the time that

Colonel Burr first went to the Western country, my suspicions were very much

excited a to his probable objects in that part of the United States; in

consequence of which I gave early, and perhaps too great, credit to the charges

which were brought against him. Such was my opinion of the importance of New

Orleans, not only to the prosperity, but to the union of the states, that I

felt uncommon anxiety at what I believed to be the state of our affairs in the

West, and had expressed my impressions very freely in conversation, and in

letters to my friends during the last winter. Under these circumstances, I

doubted the propriety of my being put on the jury; but I felt no distrust of

myself, as I was confident that I could discharge the duty under just

impression of what I owe to my country, to the accused, and to my own

character. The marshal assured me that he felt the strongest disposition to

oblige me, but that he thought he could not do it consistently with his duty.

He supposed there was scarcely a man to be found who had not formed and

expressed opinions about Colonel Burr. That he, too, was in a situation of

great delicacy and responsibility, and that without the utmost circumspection

on his part, he would be exposed to censure. I renewed my application to the

marshal several times, and always received the same answer. Thus situated, I

determined to attend the court, both from a sense of duty and because I would

not put it in the power of the malicious and those disposed to slander me to

assign motives for absenting myself which had no kind of influence on me.

Another reason for pursuing this course presented itself some time after I had

formed this determination. I conceived that an attempt had been made to deter

me from attending this court. I was informed by a friend in the city, that he

had heard that one of the most severe pieces which had ever been seen was

preparing for publication, if I did attend, and serve on the grand jury. From

what quarter this attack was to come, I do not know. The only influence which

that circumstance had was to confirm me in the determination I had made, as I

was much more inclined to defy my enemies than to ask their mercy or

forbearance. From the first I hesitated whether I ought not to make the same

representation to the court that I had made to the marshal. As I was in doubt

on the subject before I came from home, I committed to paper the substance of

what I have now said, and consulted three gentlemen who were lawyers, men of

honor, and my personal friends. Their advice to me was not to mention it, for

they did not believe that the court would or ought to discharge me for the

reasons I had mentioned. As I was in doubt myself I determined to follow their

advice, and the more readily as they seemed confident that I would not be

discharged, and I was not ambitious of acquiring in this way a reputation for

scrupulous delicacy. I was perfectly willing that my reputation should rest on

the general tenor of my life, and did not believe that my character required

such a prop. At present I feel myself embarrassed how to act. I certainly

was, and an, anxious not to serve on the jury, but am unwilling to withdraw,

lest it should be thought that I shrink from the discharge of public duty of

great responsibility, and am not willing to be driven from the discharge of

that duty in a way which should lead to a belief that the objection to me is
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either acknowledged to be well founded or has been sustained by the court.

Upon this subject, the example of Mr. Giles has great weight with me. That

consideration, and a hope that my motives cannot now be misunderstood or

misrepresented, will induce me to do as he has done.

Colonel Burr.——The circumstance mentioned by the gentleman, that an attempt

has been made to intimidate him, must have been a contrivance of some of my

enemies for the purpose of irritating him, and increasing the public prejudice

against me, since it was calculated to throw a suspicion on my cause. Such an

act was never sanctioned by me, nor by any of my friends. I View it with

indignation, and disclaim any knowledge of the fact in question.

THE COURT established the following as being the proper questions to be put to

jurors: First, have you made up your mind on the case, or on the guilt of

Colonel Burr, from the statements you have seen in the papers or otherwise? and

finally, have you formed and expressed (or delivered) and opinion on the guilt

or innocence of Colonel Burr (or the accused?)

Mr. Joseph Eggleston asked to be excused from serving on the grand jury. He

had, on reading the deposition of Gen. Eaton in the newspapers, expressed

considerable warmth *59 and indignation on the subject likely to come before

the grand jury, and on that account it might be both indelicate and improper

for him to serve on that body. But after being examined by the CHIEF JUSTICE

as to the nature of the opinions he had formed, Mr. Burr remarked, that the

industry which had been used to prejudice the public mind against him left him

very little chance of an impartial jury, and that on the subject of Major

Eggleston’s application to be excused he should remain perfectly passive. The

court did not excuse him.

The panel was here called over, and fourteen only appeared. The marshal then

summoned from the bystanders John Randolph, Jr., and William Foushee. The

court appointed Mr. John Randolph foreman of the grand jury. Being called upon

to take the foreman’s oath, Mr. Randolph asked to be excused from serving, on

the ground that he had formed an opinion concerning the nature and tendency of

certain transactions imputed to Col. Burr.

Mr. Burr remarked that he was really afraid they should not be able to find

any man without such prepossessions.

The CHIEF JUSTICE remarked that a man must not only have formed, but declared

an opinion, to disqualify him. Mr. Randolph said he did not recollect of

having declared one; and he was not excused.

Mr. John Randolph was then sworn as foreman; and the rest of the panel being

called to the book, when the name of Dr. Foushee was called he stated that from

reading the president’s message, Gen. Eaton’s deposition, and other

publications, he had formed an opinion of Col. Burr’s guilt. After some

discussion, Dr. Foushee was permitted to withdraw, and Col. James Barbour was

summoned in his place.

The grand jury were then sworn, as follows: John Randolph, Junior, Foreman,

Joseph Eggleston, Joseph C. Cabell, Littleton W. Tazewell, Robert Taylor, James

Pleasants, James M. Garnett, William Daniel, John Brockenbrough, John Mercer,

Edward Pegram, Mumford Beverly, John Ambler, Thomas Harrison, Alexander

Shephard, and James Barbour.

The CHIEF JUSTICE delivered an appropriate charge to the grand jury, in which

he particularly dwelt upon the nature of treason, and the testimony requisite

to prove it; after which the jury retired.
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Mr. Burr then stated his desire that the court should instruct the grand jury

on certain leading points, as to the admissibility of certain evidence which he

supposed would be laid before the grand jury by the attorney for the United

States.

Mr. Hay objected to the proposition as unprecedented. After some discussion,

in which Messrs. Burr, Hay, Randolph, and Botts participated,

The CHIEF JUSTICE observed that he was not prepared at present to say whether

the same evidence was necessary before the grand jury as before the petit jury;

whether two witnesses to an overt act were required to satisfy a grand jury.

This was a point he would have to consider. That he had not made up his mind

on the evidence of facts said to be done in different districts; how far the

one could be adduced as evidence in proof or confirmation of the others; but

his present impression was, that facts done without the district may be brought

in to prove the material fact said to be done within the district, when that

fact was charged.

The question was postponed for further discussion, on Mr. Hay’s pledging

himself that no evidence should be laid before the grand jury without notice

being first given to Mr. Burr and his counsel.

Saturday, May 23, 1807.

The counsel for Col. Burr observed that, if it met the approbation of the

court, the discussion of the propriety of giving special instructions to the

grand jury would take place on Monday next. This proposition was assented to,

and it was understood that Mr. Burr’s counsel were to give due notice of the

propositions they intended to submit.

The grand jury appearing pursuant to adjournment, the CHIEF JUSTICE informed

them that the absence of Gen. Wilkinson, a witness deemed important by the

counsel for the United States, and the uncertainty of his arrival at any

particular period, made it necessary that they should be adjourned.

After some conversation between the court and bar as to the propriety of

adjourning the grand jury to some future day of the term, they were finally

adjourned till the Monday following.

Monday, May 25, 1807.

The grand jury appeared in court, and on its being stated by their foreman

that they had been two days confined to their chambers, and had no presentment

to make, or bill before them, Mr. Hay observed that he had two bills prepared,

but wished to postpone the delivering of them till the witnesses were present,

and until it was ascertained that all the evidence relied upon by the counsel

for the prosecution could be had. He thought it probable that in the course of

a week he should hear of Gen. Wilkinson, who was still absent, and whose

testimony was deemed very important. After some conversation as to the

propriety of adjourning the grand jury to a distant day of the term,

Mr. Hay gave notice of his intention to submit a motion to commit Mr. Burr on

a charge of high treason. On the previous examination, he said, there was no

evidence of an overt act, and he was committed for a misdemeanor only. The

evidence is different now.

Some remarks having been made as to the impropriety of discussing the subject

in the presence of the grand jury, they were requested to withdraw.
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The argument and opinion delivered on the *60 motion to commit will be

found reported as Case No. 14,692b. The opinion was delivered on Tuesday, May

26, 1807. It closed with these words: ’If it is the choice of the prosecutor

on the part of the United States to proceed with this motion, it is the opinion

of the court that he may open his testimony.’

Mr. Hay then rose, and observed that he was struck with the observations of

the court relative to 'publications,’ and he would attempt, if possible, to

make some arrangement with the counsel on the other side, to obviate that

inconvenience; and he understood they were disposed to do the same.

The counsel on both sides then retired by permission of the court for this

purpose. They returned in a short time, and Mr. Hay informed the court that

the counsel for the United States and for Colonel Burr, not having yet been

able to agree upon any arrangement which would attain his object, namely, that

of having Colonel Burr recognized in a sum sufficiently large to insure his

appearance to answer the charge of high treason against the United States,

without incurring the inconvenience resulting from a public disclosure of the

evidence at this early stage of the proceeding, wished to have further time for

that desirable purpose. This was granted by the court, and it then adjourned

till next day.

Wednesday, May 27, 1807.

Mr. Hay informed the court that all hopes of the arrangement which he had

mentioned yesterday were at an end; for he had received a letter from Colonel

Burr’s counsel positively refusing to give additional bail. He therefore

deemed it his duty to go on with the examination of the witnesses in support of

his motion to commit Mr. Burr. He observed, that he regretted extremely that

it became necessary in his judgment to pursue this course. He felt the full

force of the objections to a disclosure of the evidence, and to the necessity

of the court’s declaring its opinion, before the case was laid before a jury;

but those considerations must yield to a sense of what his engagements to the

United States imperiously demanded of him; that in adducing the evidence, he

should observe something like chronological order. He should first read the

depositions of the witnesses who were absent, and afterwards bring forward

those who were present, so as to disclose all the events, as they successively

happened.

Mr. Wickham stated that there were two distinct charges against Colonel Burr.

The first was for a misdemeanor, for which he had already entered into

recognizance; the second was a charge of high treason against the United

States, which was once proposed without success, and is now again repeated. On

this charge the United States must substantiate two essential points: first,

that there was an overt act committed; and secondly, that Colonel Burr was

concerned in it. Everything that does not bear upon these points is of course

inadmissible; the course therefore laid down by the attorney for the United

States is obviously improper. He proposes to examine his witnesses in a kind

of chronological order.

Colonel Burr required that the evidence should be taken in strict legal

order. The court and even the opposite counsel will see the propriety of

observing this order. If the attorney for the United States has affidavits to
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produce, let him first demonstrate that they have a right to produce them. We

first call upon him to prove by strict legal evidence, that an overt act of

treason has been committed. If he cannot establish that one point, all the

evidence which he can produce is nugatory and unavailing.

Mr. Hay protested against the right of counsel for the accused to dicate to

him the order of introducing his testimony. The two charges against Aaron

Burr, he said, were naturally and intimately blended. They form distinct parts

of one great design. What that great design was, in all its bearings and

remifications, he was not absolutely certain; but had always conceived that

before Mexico was invaded New Orleans was to be taken. How, then, was it

possible to separate these two allegations? How could the prosecution

separate, line by line, and word by word, the evidence produced to prove these

two distinct allegations? It appeared to him as though the counsel for the

defence were determined to stop him at the very threshold of everything which

he attempted to do. How could he advance if every inch of ground was to be

measured out to him with such strictness and objections? The proposition was

wholly unprecedented, that the counsel before an examining court should be

instructed how to bring out his evidence. He claimed the right to bring it

forward in its chronological order.

After some remarks by Mr. Wickham and Mr. Burr.

The CHIEF JUSTICE said it would certainly be better, if the evidence was

produced to prove the fact first, and that to show their coloring afterwards;

for no evidence certainly has any bearing on the present case unless an overt

act be proved. However, if the attorney for the United States thinks the

chronological order the best, he may pursue his own course; but the court

trusts to him, that he will produce nothing which does not bear upon the case.

After some further remarks by Mr. Hay and Mr. Randolph, Mr. Hay produced Gen.

Wilkinson’s affidavit.

Mr. Botts objected to the admissibility of the paper, on the ground that it

was not competent evidence. He said on this question the supreme court were

divided.

The CHIEF JUSTICE here interposed, and remarked that the supreme court were

divided on the question of the competency of *61 the letter annexed to the

affidavit, not as to the admissibility of the affidavit itself.

Mr. Botts proceeded to state his objections to the competency of the affidavit

in this court in the present proceeding. First, he objected that an ex parte

affidavit ought not to be received when the witness himself could be produced

in court. General Wilkinson could and ought to have been here, and this being

the case, his affidavit ought not to be received. But the proposition which he

mainly pressed was, that no evidence of any nature whatever, ought to be taken

until there is indubitable proof that there was war levied in this district,

(Virginaia,) and until it is proved that an overt act was committed by Mr.

Burr.

Mr. Hay, interrupting, observed that the gentleman was renewing a proposition

which had been decided by the court.

Mr. Burr said he had understood the gentleman who spoke first apprized the

court that the evidence should come forward subject to discussion, which would

be made as the evidence went on. The gentleman was only going into the nature

of the evidence presented.

Mr. Botts resumed. He quoted the constitutional definiton of treason, and
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asked if it meant that, if one—half of the crime of treason was to be found in

this district, you might look for the other half elsewhere? If the affidavit

imported anything, it was a declaration or confession; and no declaration or

confession could constitute any ingredient of an overt act, unless that

confession be made ’in open court.’ He enforced his views at considerable

length.

Messrs. Wickham and Randolph followed, in support of the motion to exclude the

testimony at this stage of the proceeding.

The CHIEF JUSTICE stated that the supreme court had already decided, that the

affidavit might be admitted under certain circumstances; but they had also

determined that General Wilkinson’s affidavit did not contain any proof of an

overt act; that he was certainly extremely willing to permit the attorney for

the United States to pursue his own course in the order of drawing out his

evidence, under a full confidence that he would not waste the time of the court

by producing any extraneous matters; but where was the necessity of producing

General Wilkinson’s affidavit first? If there was no other evidence to prove

the overt act, General Wilkinson’s affidavit goes for nothing, for so the

supreme court have already decided; and by that decision he should consider

himself bound, even if he had dissented from it. Why, then, introduce this

affidavit?

After some further discussion by counsel, the CHIEF JUSTICE said that unless

there was a fact to be proved, he was of opinion that no testimony ought to be

produced. The question before the court was not whether there had been a

treasonable intent, but an overt act. That fact must be proved before there

can be any treason, or any commitment for treason.

Mr. Hay then called Peter Taylor, who was Mr. Blennerhassett’s gardener, and

Jacob Allbright, a laborer, who had worked on his island, who gave their

testimony. [This testimony is more fully detailed hereafter, and, in

consequence, is omitted here.]

After these witnesses were examined, the affidavit of Jacob Dunbaugh was

offered. The argument on the motion to exclude it, which took up the balance

of the day, and the opinion of the court excluding the affidavit, delivered the

following day, are reported as Case No. 14,692c.

Mr. Hay observed that as the examination of Colonel Burr for treason had

already taken up much time without any progress in the business, and, from the

disposition manifested by his counsel, it might last not only ten days, but

even ten years longer, he considered it his duty, from information which he had

received that morning, to suggest to the court the propriety of binding Colonel

Burr in a further recognizance from day to day till the examination could be

ended. He stated, on the authority of a letter just come to hand from the

secretary at war, that General Wilkinson, with several other witnesses, might

be expected here between the 28th and 30th of this month. This circumstance,

said he, renders it essential that he should be considered in custody until he

gives security that his person shall be forthcoming to answer the charge of

treason against the United States. The gentlemen who appear as counsel for

Colonel Burr may be, and no doubt are sincere, in the opinion they have

expressed, that he will not shrink from the charges exhibited against him, and

will not, in any conjuncture of circumstances which may occur, fly from a

trial; but those gentlemen must pardon me for saying that I entertain a very

different opinion. I must believe that his regard for the safety of his own
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life, would, if he perceived it in danger, prevail over his regard for the

interest of his securities. I give notice, therefore, that I consider him as

being already in custody to answer the motion I have made for his commitment,

and that he cannot be permitted to go at large without giving security for his

appearance from day to day. His situation now is the same as that when he was

first apprehended and brought before a single judge for the purpose of

examination. Your honor at that time considered him as in custody, and bound

him over from day to day; and I only contend that the same course should be

pursued at this time.

Mr. Wickham.——The gentleman thinks he has obtained the effect of his motion

merely by having made it. I cannot perceive the propriety of a motion to

compel Colonel Burr to give bail in any sum before the probable cause to

believe him guilty of treason has *62 been shown. When he was brought

before your honor for examination, you conceived the sum of $5,000 sufficient

security for his daily appearance. But a recognizance has already been given

in double that sum, binding him not to depart without the leave of this court.

Yet now, although no probable proof of treason has been exhibited, Mr. Hay

requires the court to demand of Colonel Burr additional security! I trust that

such a motion will not prevail.

Mr. Martin.——It has already been decided by the supreme court of the United

States, that not a single expression in Wilkinson’s affidavit amounts to any

proof of the charge of treason. The motion of the gentleman amounts to this:

’We have no evidence of treason, and are not ready to go to trial for the

purpose of proving it; we therefore move the court to increase the bail.’

Mr. Randolph.-—The first motion of the counsel for the United States was to

commit Colonel Burr on the ground of probable cause only. This goes a step

farther, and wishes the same thing to be done on the ground of a probable cause

of a probable cause; but we trust that we shall not be deprived of our liberty

or held to bail on a mere uncertain expectation of evidence.

Some further remarks were made by Mr. MacRae, Mr. Wirt, Mr. Botts, and Mr.

Hay.

The CHIEF JUSTICE delivered the opinion of the court, the substance of which

was as follows: It is certainly necessary that a person accused should be

retained in custody, or required to give security for his appearance while his

examination is depending. The amount of the security to be required must

depend, however, upon the weight of the testimony against him. On a former

occasion, Colonel Burr was held to bail for his daily appearance in the sum of

five thousand dollars only, because there was no evidence before the judge to

prove the probability of his having been guilty of treason. When the

examination was completed, the sum of ten thousand dollars was considered

sufficient to bind him to answer the charge of a misdemeanor only, because the

constitution requires that excessive bail should not be taken; but that

recognizance had no application to the charge of treason. Yet, whether

additional security ought to be required in the present stage of this business,

before any evidence has appeared to make the charge of treason probable, is a

question of some difficulty. It would seem that evidence sufficient to furnish

probable cause must first be examined before the accused can be deprived of his

liberty or any security can be required of him. Yet, before this could be

done, he might escape and defeat the very end of the examination. In common

cases, where a person charged with a crime is arrested and brought before a
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magistrate, the arrest itself is preceded by an affidavit, which furnishes

grounds of probable cause. The prisoner therefore is continued in custody, or

bailed until the examination is finished: but here there has been no arrest for

treason, and Colonel Burr is not in custody for that offence. The evidence

then must be heard, to determine whether he ought to be taken into custody; but

as the present public and solemn examination is very different from that before

a single magistrate; as very improper effects on the public mind may be

produced by it, I wish that the court could be relieved from the embarrassing

situation in which it is placed, and exempted from the necessity of giving any

opinion upon the case, previously to its being acted upon by the grand jury.

It is the wish of the court, that the personal appearance of Colonel Burr could

be secured without the necessity of proceeding in this inquiry.

Colonel Burr rose and observed, that he denied the right of the court to hold

him to bail in this stage of the proceedings; that the constitution of the

United States was against it——declaring that no person shall be arrested

without probable cause made out by oath or affirmation. But if the court were

embarrassed, he would relieve them by consenting to give bail; provided it

should be understood that no opinion on the question even of probable cause was

pronounced by the court by the circumstance of his giving bail.

The CHIEF JUSTICE said, that such was the meaning of the court.

Mr. Martin said, for his part, he should prefer that all the evidence should

be fully gone into. Instead of fearing that public prejudice would thereby be

excited against Colonel Burr, he believed it would remove all the prejudices of

that sort which now prevailed.

The CHIEF JUSTICE.——As a bill would probably be sent up to the grand jury, the

court wishes to declare no opinion either way.

Some conversation then occurred relative to the quantum of bail; and Colonel

Burr mentioned, that he would propose that the sum should be ten thousand

dollars, if he should be able to find security to that amount, of which he

expressed himself to be doubtful. Mr. Hay contended that fifty thousand

dollars would not be too much. But the court finally accepted of the offer,

made by Colonel Burr, who, after a short interval, entered into a recognizance

with four sureties, to wit: Messrs. Wm. Langburn, Thomas Taylor, John G.

Gamble, and Luther Martin; himself in the sum of ten thousand dollars, and each

surety in the sum of two thousand five hundred dollars, conditioned, that he

would not depart without leave of the court.

Mr. Martin, when offered as surety for Colonel Burr, said, that he had lands

in the district of Virginia, the value of which was more than double the sum;

and that he was happy to have this opportunity to give a public proof of his

confidence in the honor of Colonel Burr, and of his conviction that he

*63 was innocent. All further proceedings in the case were thereupon

postponed until the next day.

On Friday, the 29th of May, and on Monday, Tuesday, and Wednesday, the lst,

2d, and 3d of June, the court met and adjourned without taking up the case, on

account of the non—arrival of General Wilkinson. On the last dmentioned day

the district attorney stated that he did not think it probable that General

Wilkinson would arrive for ten or twelve days, and suggested an adjournment of

the grand jury for that length of time. Finally, they were adjourned to

Tuesday, the 9th of June.

Tuesday, June 9, 1807.
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The court met pursuant to adjournment, and all the grand jorors appeared.

General Wilkinson not having yet arrived, after some conversation between the

court and bar as to the probable time of his arrival, the grand jury were

further adjourned to Thursday following.

Immediately upon the adjournment of the grand jury a question arose as to the

production of certain papers by the government, and was followed by a motion

for a subpoena duces tecum directed to the president of the United States,

which will be found reported as Case No. 14,692d. The argument consumed

several days, and an opinion was delivered Saturday, June 13, 1807. After

which

Mr. Burr called up the motion for a supplemental charge to the grand jury, in

support of which he had, on yesterday, submitted a series of propositions, with

citations of authorities.

The CHIEF JUSTICE stated that he had drawn up a supplemental charge, which he

had submitted to the attorney for the United States, with a request that it

should also be put into the hands of Colonel Burr’s counsel; that Mr. Hay had,

however, informed him that he had been too much occupied to inspect the charge

with attention, and deliver it to the opposite counsel; but another reason was,

that there was one point in the charge which he did not fully approve. He

should not, therefore, deliver his charge at present, but should reserve it

until Monday. In the meantime, Colonel Burr’s counsel could have an

opportunity of inspecting it, and an argument might be held on the points which

had produced an objection from the attorney for the United States.

(After some conversation between the court and bar, as to whether the

'arguments on the supplemental charge should be submitted in writing or orally,

the subject was passed over, and it appears never to have been again called

up.)

At the instance of the district attorney, four witnesses, viz. Thomas Truxton,

William Eaton, Benjamin Stoddert, and Stephen Decatur, were sworn to testify

before the grand jury. The clerk then proceeded to call four other witnesses

to the book, but when Erick Bollman appeared, Mr. Hay addressed the court to

the following effect: Before Mr. Bollman is sworn I must inform the court of a

particular, and not an immaterial circumstance. He, sir, has made a full

communication to the government of the plans, the designs, and views of Aaron

Burr. As these communications might criminate Dr. Bollman before the grand

jury, the president of the United States has communicated to me this pardon

(holding it in his hands) which I have already offered to Dr. Bollman. He

received it in a very hesitating manner, and I think informed me that he knew

not whether he should or should not accept it. He took it from me, however, as

he informed me, to take the advice of counsel. He returned it in the same

hesitating manner; he would neither positively accept nor refuse it. My own

opinion is that Dr. Bollman, under these circumstances, cannot possibly

criminate himself. This pardon will completely exonerate him from all the

penalties of the law. I believe his evidence to be extremely material. In the

presence of this court I offer this pardon to him, and if he refuses, I shall

deposit it with the clerk for his use. Will you (addressing himself to Dr.

Bollman) accept this pardon?
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Dr. Bollman.—-No, I will not, sir.

Mr. Hay then observed that Dr. Bollman must be carried up to the grand jury

with an intimation that he had been pardoned.

Mr. Martin.-—It has always been Dr. Bollman’s intention to refuse this pardon;

but he has not positively refused it before, because he wished to have this

opportunity of publicly rejecting it.

Several other witnesses were sworn.

Mr. Martin did not suppose that the pardon was real or effectual; if he made

any confessions before the grand jury, they might find an indictment against

him, which would be valid, notwithstanding the pardon; that the pardon could

not be effectual before it was pleaded to an indictment in open court.

Mr. Hay inquired whether Dr. Bollman might not go to the grand jury.

The CHIEF JUSTICE suggested that it would be better to settle the question

about the validity of the pardon before he was sent to the grand jury.

Mr. Hay.——I am anxious to introduce the evidence before the grand jury in a

chronological order, and the suspension of Dr. Bollman’s testimony will make a

chasm in my arrangement. He added that, however, it was not very important

whether he was sent now or some time hence to the grand jury.

Mr. Martin.——Dr. Bollman is not pardoned, and no man is bound to criminate

himself.

The CHIEF JUSTICE required his authorities.

Mr. Martin.—-I am prepared to show that a party even possessed of a pardon is

still indictable by the grand jury, unless he has pleaded it in court.

The other witnesses were sent to the grand jury, and Dr. Bollman was

suspended. Four other witnesses were then sworn. *64

Mr. Hay.——I again propose to send Dr. Bollman to the grand jury.

At this time the marshal entered, and Mr. Hay informed the court that the

grand jury had sent for the article of the constitution and the laws of

congress relating to treason, and the law relating to the misdemeanor.

Jacob Dunbaugh was sworn and sent to the grand jury.

Some desultory conversation here ensued between the bar and the court

respecting Dr. Bollman, when Mr. Hay addressed the opposite counsel: Are you

then willing to have Dr. Bollman indicted? Take care in what an awful

condition you are placing this gentleman.

Mr. Martin.—-Doctor Bollman, sir, has lived too long to be alarmed by such

menaces. He is a man of too much honor to trust his reputation to the course

which you prescribe for him.

The CHIEF JUSTICE.——There can be no question but Dr. Bollman can go up to the

jury; but the question is, whether he is pardoned or not? If the executive

should refuse to pardon him, he is certainly not pardoned.

Mr. Martin.——But there can be no doubt, if he chooses to decline his pardon,

that he stands in the same situation with every other witness, who cannot be

forced to criminate himself.

Some desultory conversation here ensued, when Mr. Hay observed that he should

extremely regret the loss of Dr. Bollman’s testimony. He believed it to be

material. He trusted that he should obtain it, however reluctantly given. The

court would perceive, that Dr. Bollman now possessed so much zeal as even to
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encounter the risk of an indictment for treason. Whether he should appear

before the grand jury under the circumstances of a pardon being annexed to his

name, might hereafter become the object of a distinct inquiry. In the meantime

he might go up without any such notification. The counsel of Mr. Burr

acquiesced.

The CHIEF JUSTICE.--Whether he be really pardoned or not, I cannot at present

declare. I must take time to deliberate.

Mr. Hay.-—Categorically then I ask you, Mr. Bollman, do you accept your

pardon?

Mr. Bollman.——I have already answered that question several times. I say no.

I repeat, that I would have refused it before, but that I wished this

opportunity of publicly declaring it.

Mr. Hay.——If the grand jury have any doubts about the questions that they put

to Dr. Bollman, they can apply to the court for instructions. I assert, sir,

that Mr. Bollman is a pardoned man. I wish the opposite counsel to prove that

he is not. I therefore move, sir, that he be sent up to the grand jury,

certified by you, that he is pardoned. I make this motion that gentlemen who

wish to discuss the question may have an opportunity of adducing their

arguments.

Mr. Williams appeared as counsel for Dr. Bollman, and addressed the court in

his behalf, insisting he was not bound to criminate or calumniate himself,

although pardoned. He claimed, however, that the pardon having been refused,

the court could take no notice of it. He also insisted that no pardon except

by statute could protect a party against a criminal prosecution, as a pardon

under the great seal was not effectual until it had been pleaded and allowed in

court. He cited numerous authorities in support of his positions.

Mr. Martin supported the same positions. He said, another reason why Dr.

Bollman had refused the pardon was, that it would be considered an admission of

guilt. He did not consider a pardon necessary for an innocent man. Dr.

Bollman, sir, knows what he has to fear from the prosecution of an angry

government, but he will brave it all. The man who did so much to rescue the

Marquis La Fayette from his imprisonment, and who has been known at so many

courts, bears too great a regard for his reputation, to wish to have it sounded

throughout Europe that he was compelled to abandon his honor through a fear of

unjust prosecution.

After some remarks by Messrs. MacRae and Hay, Dr. Bollman was sent up to the

grand jury without any particular notification; the questions as to the effect

of the pardon tendered to him, and how far he could be compelled to testify,

being reserved for future discussion and decision.

Mr. Hay requested leave to inform the grand jury that fatigue alone had

prevented General Wilkinson from attending them on that day, but that he should

appear before them on Monday. The court then adjourned to Monday.

Monday, June 15, 1807.

The court met pursuant to adjournment.

Gen. Wilkinson was sworn and sent to the grand jury, with a notification that

it would facilitate their inquiries if they would examine him immediately.

Mr. Wickham reminded the court that the attorney for the United States had

pledged himself to send up no papers to the grand jury which had not previously

passed the inspection of the court; but it had since occurred to C01. Burr’s

counsel that the witnesses themselves might carry up improper papers. He
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submitted to the court whether they ought not to instruct the grand jury to

receive no papers, except through the medium of the court.

Upon this motion a running debate of considerable length ensued.

Finally, the CHIEF JUSTICE remarked that he was not satisfied that a court

ought to inspect the papers which form a part of a witness’s testimony before

he is sent to the grand jury. He had reduced to writing an opinion to be sent

to the grand jury. It instructed them not to inspect any papers, but such as

formed a part of the narrative of the witness, and proved to be the papers of

the person against whom an indictment was exhibited.

At the instance of Mr. Hay, the instruction *65 was so amended as to submit

such papers as tend to justify the witness, but not to bear upon the accused.

Mr. Hay informed the court that the grand jury had sent for Dr. Bollman; that

they wanted him to decipher, if he could, a ciphered letter annexed to Mr.

Willie’s affidavit, and which he held in his hand; that Mr. Willie, the reputed

secretary of Mr. Burr, would prove the identity of the paper, and Dr. Bollman,

it was expected, would interpret it.

At the suggestion of Mr. Martin, the affidavit was severed from the letter.

Mr. Willie appearing in court, Mr. Hay produced the ciphered letter annexed to

his affidavit, and said: This is the letter which I wish to transmit to the

grand jury. It is addressed, I understand, to Dr. Bollman, under a fictitious

name, and is all in the handwriting of Mr. Willie.

Mr. Botts objected to its being sent up to the grand jury until both its

materiality and its authenticity had been proved.

Mr. Hay said that was a hard proposition, as it was written partly in ciphers

and partly in German. He deemed it material, because he understood it was

either dictated by the accused, or first written by him and afterwards written

by his secretary, and at his request. It was addressed to Henry Wilbourn,

alias Erick Bollman. He wished it to be sent up while Dr. Bollman was before

the grand jury.

After considerable sparring between counsel, Mr. Willie was called to the

stand.

The argument of the question of the right to compel Willie to testify took up

the balance of the day, and will be found reported in Case No. 14,692e.

Tuesday, June 16, 1807.

As soon as the court met, Mr. Hay produced and read the following letter from

the president of the United States, in answer to his letter on the subject of

the subpoena duces tecum, observing, at the same time, that he read it to show

the disposition of the government not to withhold any necessary papers, and

that if gentlemen would specify what orders they wanted, they would be

furnished without the necessity of expresses:

’Washington, June 12, 1807.

’Sir: Your letter of the 9th is this moment received. Reserving the

necessary right of the president of the United States to decide, independently

of all other authority, what papers coming to him as president the public

interest permits to be communicated, and to whom, I assure you of my readiness

under that restriction, voluntarily to furnish on all occasions whatever the

purposes of justice may require. But the letter of General Wilkinson, of

October 21st, requested for the defence of Colonel Burr, with every other paper

relating to the charges against him, which were in my possession when the

attorney general went on to Richmond in March. I then delivered to him; and I
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have always taken for granted he left the whole with you. If he did, and the

bundle retains the order in which I had arranged it, you will readily find the

letter desired under the date of its receipt, which was November 25th; but lest

the attorney general should not have left those papers with you, I this day

write to him to forward this one by post. An uncertainty whether he be at

Philadelphia, Wilmington, or New Castle, may produce delay in his receiving my

letter, of which it is proper you should be apprised. But as I do not

recollect ehe whole contents of that letter, I must beg leave to devolve on you

the exercise of that discretion which it would be my right and duty to

exercise, by withholding the communication of any parts of the letter which are

not directly material for the purposes of justice. With this application,

which is specific, a prompt compliance is practicable; but when the request

goes to copies of the orders issued in relation to Colonel Burr to the officers

at Orleans and Natchez, and by the secretaries of the war and navy departments,

it seems to cover a correspondence of many months, with such a variety of

officers civil and military, all over the United States, as would amount to the

laying open of the whole executive books. I have desired the secretary of war

to examine his official communications, and on a View of these we may be able

to judge what can and ought to be done towards a compliance with the request.

If the defendant allege that there was any particular order which, as a cause,

produced any particular act on his part, then he must know what this order was,

can specify it, and a prompt answer can be given. If the object had been

specified, we might then have had some guide for our conjectures, as to what

part of the executive records might be useful to him. But with a perfect

willingness to do what is right, we are without the indications which may

enable us to do it. If the researches of the secretary at war should produce

anything proper for communication, and pertinent to any point we can conceive

in the defence before the court, it shall be forwarded to you. I salute you

with esteem and respect

’Thomas Jefferson.

’George Hay, Esq.’

Some conversation ensued about the specification of the papers wanted from the

executive.

Mr. Hay stated that in his communication to the president, to which this

letter was a reply, he had mentioned these papers in the terms by which he

thought the opposite counsel would probably have described them. The

president, however did not deem this description sufficient.

Colonel Burr’s counsel then stated that they had sent an express to Washington

for these papers, with a subpoena to the president, and that it would appear on

the return whether they could obtain them or not.

Here a desultory conversation ensued, in *66 which Mr. Hay insisted that

Dr. Bollman was a pardoned man, and ought to communicate all he knew to the

grand jury, which was denied by the other side; when Dr. Bollman, addressing

himself to the court, said: I have answered every question that was put to me

by the grand jury.

The CHIEF JUSTICE inquired if there was any objection to asking Dr. Bollman if

he could decipher the letter.

Mr, Martin said it would be time enough to discuss that question after the

letter shall have been before the grand jury. .

Mr. MacRae.——I wish the question now put. I asked Willie whether he
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understood that part of the letter which is in cipher; he could not be criminal

if he did not understand it. I wish the part which is written in German now to

be explained, to show that there is nothing criminal in it. I wish Bollman to

translate that part.

The CHIEF JUSTICE said he would prefer to proceed with the other point; how

far a witness may refuse to answer a question which he thinks would criminate

himself.

Mr. Botts then addressed the codurt at some length on that point. In the

course of his remarks he intimated that the letter in question had been

obtained by the robbery of the post office, and referred to the mark ’25’ on

its back, (which he said was the only post mark of many of the country post

offices,) as evidence that it has been taken from the post office.

Mr. Williams, counsel for Mr. Willie, followed Mr. Botts in support of the

position that the witness was not bound to answer any question, the answer to

which he believed would tend to criminate himself.

Messrs. MacRae and Hay replied at some length, after which the court

adjourned.

Wednesday, June 17, 1807.

At the meeting of the court Mr. Hay referred to the insinuations that had been

thrown out yesterday, that the ciphered letter in question had been taken

improperly if not feloniously from the post office; and said this was evidently

done to affect the character of Gen. Wilkinson. He read a note which he had

just received from Gen. Wilkinson, stating that the letter was delivered to him

by Charles Patton, of the house of ’Meeker, Williamson & Patton,’ New Orleans.

Mr. Martin then addressed the court on the question of the right of Mr. Willie

to decline answering the questions prolpounded to him by the counsel for the

prosecution. He contended that ’a witness is not compelled to answer when it

tends to criminate him, nor where it does not relate to the issue,’ and cited

.authorities in aupport of the proposition.

Mr. Wickham followed in an argument on the same side.

After some further desultory conversation, the CHIEF JUSTICE asked whether

there were any other questions before the court.

Mr. MacRae requested a decision on Dr. Bollman’s case, as he wished to

interrogate him about the ciphered letter.

Mr. Williams said he was ready to discuss the question.

Mr. Burr.—-There will arise some very important questions, affecting the very

source of the jurisdiction of this country. I have several affidavits to

produce to show that improper means have been used to procure witnesses, and

thereby contaminate the public justice. When these proofs have been duly

exhibited, it will be the province of the court to decide whether they will not

arrest the progress of such improper conduct, and prevent the introduction of

such evidence.

Mr. Botts rose to apprise the oppositite counsel that there were three or four

questions of importance which the counsel for Mr. Burr should bring forward as

soon as possible. Two or three days ago he had commented on the plunder of the

post office, and he assured the counsel for the prosecution that he should

probe that subject to the bottom, as no man could be more anxious than himself

that the stigma which this transaction attaches to the inferior or superior

officers of the government should be wiped off.

CHIEF JUSTICE.——Unless these allegations affected some testimony that was
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about to be delivered, how can you introduce this subject?

Mr. Burr.——The court has very properly demanded some proof of the relevancy of

our proposition. Sir, we are ready to prove the violation of the post office.

We are ready to fasten it on individuals now here, and we are ready to name the

post offices if the court require it, which have been thus plundered. When it

comes out that evidence has been thus improperly obtaidned, we shall say, sir,

that it is contaminated by fraud. I will name three persons who have been

guilty of improper conduct, in improperly obtaining letters from the post

office to be evidence against me. These are Judge Toulmin, of the Mississippi

territory, John G. Jackson, a member of congress, and General Wilkinson. Two

of these persons are within the reach of this court. As well as the improper

manner in which they have procured affidavits and witnesses against me, I

mention these circumstances for two reasons: first, that the facts may be

proved to the satisfaction of the court; and second, that the court may lay

their hands on testimony thus procured.

Mr. Botts.-—The circumstance of the post mark proves that the post office was

robbed of that letter; therefore it is not evidence.

The CHIEF JUSTICE said, let the consequences be as they may, this court cannot

take cognizance of any act which has not been committed within this district.

That mark is not necessarily a post mark. The court can only know the fact, in

a case to which it applies, except to commit and send for trial.

Mr. Hay.-—Let some specific motion be *67 made, and the evidence procured;

and if there have been any crime committed, let the offenders be prosecuted

according to law. These gentlemen know the course, and I most solemnly promise

to discharge the duties of my office, whether they bear against General

Wilkinson, or the man at the bar. If the crime have been committed, it is not

the province of the court to notice it till after an indictment has been found.

Mr. Botts.-—We only wish to prove and prevent a repetition any continuance of

this improper mode of proceeding. The proof will affect General Wilkinson.

CHIEF JUSTICE.——If it did affect General Wilkinson it could not prevent him

from being a witness.

Some desultory conversation here ensued, when Mr. Burr observed that he was

afraid he was not sufficiently understood, from mingling two distinct

propositions together. As to the subject of the post offices, it might rest

for the present; but as to the improper means employed in obtaining testimony,

they were at this moment in actual operation.

Some witnesses had been brought here by this practice, and it was one which

ought immediately to be checked; he did not particularly level his observations

against General Wilkinson. He did not say that the attorney for the United

States ought to indict, or that such a crime, if committed out of this

district, was cognizable by the court, unless it be going on while the court is

in session, or the cause depending; in those cases improper practices relative

to crimes committed out of the limits of this court may be examined, and the

persons committing them attached. Such practices have been since I have been

recognized here, and they ought to be punished by attachment.

Mr. Wirt.——I do not yet understand the gentlemen. What is the object of their

motion? Mr. Botts.——We shall hereafter make it; we have no other object by the

present annunciation than to give gentlemen a timely notice of our intentions.

Mr. Burr.——We have sufficient evidence on which to found our motion.

What motion? demanded Mr. Hay.
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Mr. Burr.—-I thought, sir, I had sufficiently explained my intentions. I may

either move for a rule to show cause why an attachment should not issue against

Judge Toulmin, John G. Jackson, and General Wilkinson, or what is sometimes,

though not so frequently practiced, I may directly move for an attachment

itself.

Mr. MacRae.——At whose instance?

Mr. Burr.——At the public’s.

Mr. MacRae.-—A pretty proceeding, indeed! that the public prosecution should

thus be taken out of the hands of the public prosecutor, and that the accused

should supersede the attorney for the United States!

Mr. Burr.——A strange remark indeed! As if it were not the business of the

injured person himself to institute the complaint.

Mr. Hay.-—I wish for further explanation. Let the specific charge on which

their motion is founded be clearly pointed out and reduced to writing.

Mr. Burr.—-The motion will be for an attachment for the irregular examination

of witnesses, practicing on their fears, forcing them to come to this place,

and transporting them from New Orleans to Norfolk.

At this moment Mr. Randolph entered the court, and observed that if he had

been present he would have himself opened this motion, which was intended to

operate immediately upon General Wilkinson, and ultimately upon some other

persons. Mr. Randolph here read the motion which he would have submitted to

the court.

Mr. Hay protested against this proceeding, which, he said, was calculated to

interrupt the course of the prosecution, and was levelled at General Wilkinson

alone.

After some further remarks from Mr. Hay and from Messrs. Randolph and Martin-—

Mr. Hay said he should move to postpone the motion of the gentlemen till the

prosecution was over, because it would necessarily interrupt the business

before the court, because it was intended to impeach the credit of a witness,

and because this inquiry could as well be conducted after as before the

prosecution.

Mr. Wickham replied to Mr. Hay. He said, among other things, that General

Wilkinson had brought witnesses with him from New Orleans by military force.

He had taken their depositions entirely ex parte at the point of the bayonet,

for the purpose of keeping their testimony straight. He would lay down the

broad proposition that the man who goes about collecting affidavits upon

affidavits in relation to a matter to be investigated in this court corrupts

the fountains of justice. We have already seen a volume of such at this bar.

He particularly referred to Mr. Jackson, who comes here with the depositions of

witnesses who are thus bound hand and foot, thus tongue-tied, because their

depositions had been taken. He had seen them in this very court examining

witnesses with affidavits in their hands, and comparing the one with the other;

depositions taken not by commissions, but ex parte. When an interested agent

thus goes about collecting depostitions, and with ignorant men shaping them

just as he pleases, he acts contrary to law and to the spirit and genius of our

government; and such acts are a contempt of this court, if done during the

prosecution, by interfering with the purposes of justice. Such men are liable
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to attachment from the very moment that the government took possession of

Colonel Burr’s person; not from the moment of first arrest, but from the time

when they ordered Perkins to conduct his prisoner from Fredericksburg to

Richmond. It was necessary to institute this proceeding now to prevent the

repetition of such practices during the progress of the trial. At the

conclusion of Mr. Wickham’s remarks.

The CHIEF JUSTICE said that the pendency *68 of the prosecution was no

objection to hearing the motion, but it was another question whether there were

any grounds for it or not, and that the court would not say that a motion

relating to the justice of the case ought not to be heard.

The court then adjourned.

Thursday, June 18, 1807. As soon as the court met, the CHIEF JUSTICE

delivered an opinion in the case of Willie. This will be found reported as

Case No. 14,692e. After the delivery af such opinion

Mr. Williams (counsel for Mr. Willie) stated that he had misunderstood him the

other day in court, and in a subsequent conversation had obtained more accurate

information. He does understand a part of that letter.

Mr. Hay requested that Mr. Willie should be called into court. When he

appeared Mr. Hay interrogated him. Do you understand the contents of that

letter? Answer. No. Mr. Willie afterwards said that he understood the part of

the letter which is written in Dutch.

Mr. Hay.—-Was this letter written by the hand or the direction of Aaron Burr?

Mr. Wickham objected to the question.

The CHIEF JUSTICE.——The witness and his counsel will consult.

Mr. Hay repeated the question. Mr. Willie. Yes. Mr. Hay. Which? by his hand

or his direction? Mr. Willie. By his direction. It was copied from a paper

written by himself.

Mr. Hay.——I wish this paper to be carried to the grand jury. I presume there

can be no objection.

Mr. Botts.——No objection! We call upon you to show the materiality of that

letter.

Mr. Hay.——I deny the necessity of any such thing. Until this letter be

deciphered it will be perfectly unintelligible to me and to the grand jury. It

is no more than a blank piece of paper.

Mr. Wickham.—-I had always understood before that the testimony which is laid

before a grand jury must not only be legal in itself, but proved to be

material.

Mr. Williams begged leave to interrupt the gentleman. Mr. Willie is anxious

to be particularly understood. He says that this ciphered letter was first

written by Colonel Burr, and afterwards copied. But it is the cipher only

which has been copied from Colonel Burr’s original.

Mr. Hay.——It is quite sufficient, sir. If Colonel Burr wrote the ciphered

part, he will be considered the author of the whole.

Mr. Wickham.——The gentleman has stated a curious proposition indeed! I had

always understood before that the whole included the part; but it seems now

that the part is to comprehend the whole.

After some further discussion, in which several of the counsel participated,

The CHIEF JUSTICE said he had in some measure anticipated this question, and

had reflected upon it; his opinion was, that a paper to go before the grand or

petit jury must be relevant to the case, even if its materiality were not
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proved. Why send this paper before the grand jury, if it cannot be

deciphered? If it can be deciphered before the grand jury, why not before the

court? Let it, then, be deciphered, and its relevancy may at once be

established.

Mr. Hay then requested Dr. Bollman to be called, that he might be interrogated

as to its contents; but before he appeared, Mr. John Randolph entered at the

head of the grand jury, and addressed the court as follows: May it please the

court: One of the witnesses under examination before the grand jury has

answered certain questions touching a letter in ciphers. The grand jury

understand that this letter is in the possession of the court, or of the

counsel for the prosecution. They have thought proper to appear before you, to

know whether the letter referred to by the witness be in the possession of the

court?

The CHIEF JUSTICE then remarked that as the letter was wanted by the grand

jury, a witness having referred to it, that was sufficient to establish its

relevancy, and directed it to be delivered to them.

Mr. MacRae hoped that before the grand jury retired they would be informed

that a witness had proved that this letter was originally written by Aaron

Burr.

Mr. Wickham hoped that they would also be informed that the superscription on

that letter has not been proved to have been written by Colonel Burr. The

witness did not and would not say that he knew the superscription to have been

written by him. The grand jury retired and the court adjourned.

Friday, June 19, 1807.

As soon as the court met, Mr. Burr addressed them. He stated that the express

that he had sent on to Washington with the subpoena duces tecum had returned to

this city on Wednesday last, but had received no other than a verbal reply from

the president of the United States that the papers wanted would not be sent by

him, from which I have inferred, said Mr. Burr, that he intends to send them in

some other way. I did not mention this circumstance yesterday to the court,

under an expectation that the last night’s mail might give us further

intelligence on the busject. I now rise to give notice that unless I receive a

satisfactory intimation on this subject before the meeting of the court, I

shall to—morrow move the court to enforce its process.

Motion was then made for an attachment against General Wilkinson ’for a

contempt in obstructing the administration of the justice of this court,’ the

argument on which occupied the balance of the day. Case No. 14,692f.

Saturday, June 20, 1807.

The court met according to adjournment. Present, the same judges as

yesterday. *69

Mr. Randolph rose to proceed with his motion, when he was interrupted by Mr.

Hay, who spoke to this effect:

I have a communication to make to the court, and to the counsel of the

accused. The court will recollect the answer which I received from the

president, to my letter respecting certain papers. He stated in that letter

that General Wilkinson’s letter of the 21st October had been delivered to Mr.

Rodney, the attorney general, from whom he would endeavor to obtain it. By the

last mail I have received this letter from the president on the same subject.

’Washington, June 17, 1807.

’Sir: In answering your letter of 9th, which desired a communication of one
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to me from General Wilkinson, specified by its date, I informed you in mine of

the 12th that I had delivered it, with all other papers respecting the charges

against Aaron Burr, to the attorney general when he went to Richmond; that I

had supposed he had left them in your possession, but would immediately write

to him, if he had not, to forward that particular letter without delay. I

wrote to him accordingly on the same day, but having no answer I know not

whether he has forwarded the letter. I stated in the same letter that I had

desired the secretary of war to examine his office in order to comply with your

further request to furnish copies of the orders which had been given respecting

Aaron Burr and his property; and, in a subsequent letter of the same day, I

forwarded you copies of two letters from the secretary at war, which appeared

to be within the description expressed in your letter. The order from the

secretary of the navy you said you were in possession of. The recdipt of these

papers has, I presume, so far anticipated, and others this day forwarded, will

have substantially fulfilled the object of a subpoena from the district court

of Richmond, requiring that those officers and myself should attend the court

in Richmond, with the letter of General Wilkinson, the answer to that letter,

and the orders of the department of war and the navy therein generally

described. No answer to General Wilkinson’s letter, other than a mere

acknowledgment of its receipt in a letter written for a different purpose, was

ever written by myself or any other. To these communications of papers I will

add, that if the defendant suppose there are any facts within the knowledge of

the heads of departments or of myself, which can be useful for his defence,

from a desire of doing anything our situation will permit in furtherance of

justice, we shall be ready to give him the benefit of it, by way of deposition

through any persons whom the court shall authorize to take our testimony at

this place. I know indeed that this cannot be done but by consent of parties,

and I therefore authorize you to give consent on the part of the United

States. Mr. Burr’s consent will be given of course, if he suppose the

testimony useful.

’As to our personal attendance at Richmond, I am persuaded the court is

sensible that paramount duties to the nation at large control the obligation of

compliance with its summons in this case, as it would should we receive a

similar one to attend the trials of Blennerhassett and others in the

Mississippi territory, those instituted at St. Louis and other places on the

western waters, or at any place other than the seat of government. To comply

with such calls would leave the nation without an executive branch, whose

agency nevertheless is understood to be so constantly necessary that it is the

sole branch which the constitution requires to be always in function. It could

not, then, intend that it should be withdrawn from its station by any co—

ordinate authority.

’With respect to papers, there is certainly a public and private side to our

offices. To the former belong grants of land, patents for inventions, certain

commissions, proclamations, and other papers patent in their nature. To the

other belong mere executive proceedings. All nations have found it necessary

that, for the advantageous conduct of their affairs, some of these proceedings,

at least, should remain known to their executive functionary only. He, of

course, from the nature of the case, must be the sole judge of which of them

the public interest will permit publication. Hence, under our constitution, in

requests of papers from the legislative to the executive branch, an exception
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is carefully expressed, ’as to those which he may deem the public welfare may

require not to be disclosed,’ as you will see in the inclosed resolution of the

house of representatives, which produced the message of January 22d, respecting

this case. The respect mutually due between the constituted authorities in

their official intercourse, as well as sincere dispositions to do for every one

what is just, will always insure from the executive, in exercising the duty of

discrimination confided to him, the same candor and integrity to which the

nation has, in like manner, trustee in the disposal of its judiciary

authorities. Considering you as the organ for communicating these sentiments

to the court, I address them to you for that purpose, and salute you with

esteem and respect.

Thos. Jefferson.’

Accompanying this letter is a copy of the resolution of the house of

representatives containing the exception to which the president refers. I have

also received a letter from Mr. Smith, the secretary of the navy, containing an

authentic copy of the order which was wanted, precisely corresponding with the

unauthenticated copy in my possession.

Mr. Wickham.——I presume that these must be considered and noted as the return

to the ’subpoena duces tecum.’

Mr. Hay.——So far as they go. When we receive General Wilkinson’s, the return

will be complete. I have also received a letter *70 from the secretary of

war, which contains all the orders of his department relative to Aaron Burr.

All which papers I shall deposit with the clerk of this court.

The following is the order of the navy department:

’I certify that the annexed is a true copy from the records in the office of

the department of the navy of the United States of of the navy of the United

States of the letter from the secretary of the navy to Captain John Shaw, dated

20th December, 1806. In faith whereof, I, Robert Smith, secretary of the navy

of the United States of America, have signed these presents, and caused the

seal of my office to be affixed hereto, at the city of Washington, this 17th

day of June, Anno Domini 1807, and in the Blst year of the independence of the

said states.

’(Registered,) Rt. Smith,’

'Secretary of the Navy.

’Ch. W. Goldsborough,

’Ch. Clk., N. D.’

’(Copy.)

’Navy Department, 20th December, 1806.

’Sir: A military expedition formed on the western waters by Colonel Burr will

soon proceed down the Mississippi, and by the time you receive this letter will

probably be near New Orleans. You will, by all the means in your power, aid

the army and malitia in suppressing this enterprise. You will, with your

boats, take the best position to intercept and to take, and, if necessary, to

destroy, the boats descending under the command of Colonel Burr, or of any

person holding an appointment under him. There is great reliance on your

vigilance and exertions. I have the honor to be, sir, your most obedient,

’(Signed) Rt. Smith.

’Captain John Shaw, or the Commanding Naval Officer at New Orleans.’

Thereupon the motion for attachment was brought on and argued. The argument

and opinion will be found reported as Case No. 14,692f.
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On Wednesday, the 24th of June, while Mr. Botts was speaking on the motion for

an attachment, the grand jury entered, when Mr. John Randolph, their foreman,

addressed the court, and stated that they had agreed upon several indictments,

which he handed in at the Clerk’s table. The clerk then read the endorsements

upon them as follows: 'An indictment against Aaron Burr for treason. A true

bill.’ ’An indictment against Aaron Burr for a misdemeanor. A true bill.’

'An indictment against Herman Blannerhasset [FN4] for treason. A true bill.’

’An indictment against Herman Blannerhassett for a misdemeanor. A true bill.’

The foreman then stated that the grand jury had still other subjects for their

consideration, and had adjourned themselves to meet to—morrow at ten o'clock.

FN4 So in the indictment. The correct spelling is ’Harman

Blennerhassett.’

After Mr. Botts had concluded his argument, Mr. Burr addressed the court, and

observed that as bills had been found against him, it was probable the public

prosecutors would move his commitment. He would, however, suggest two ideas

for the consideration of the court: the one was, that it is within their

discretion to bail in certain cases, even when the punishment was death; and

the other was, that it was expedient for the court to exercise their discretion

in this instance, as he should prove that the indictment against him had been

obtained by perjury.

Mr. Hay moved for the commitment of Aaron Burr. He stated that if the court

had power to bail by the 33d section of the judicial act, it was only to be

exercised according to their sound discretion, and that the prisoner was not to

demand bail as a matter of right.

Mr. Martin said the counsel for the prosecution had admitted the right of the

court to give bail according to its discretion.

Mr. MacRae did not understand from the judicial act that the discretion was to

be exercised at this stage of the business, but only at the time of making the

arrest.

After some further remarks by Messrs. Martin, Wirt, and Wickham, the CHIEF

JUSTICE said: Mr. Martin, have you any precedents where a court has bailed for

treason, after the finding of a grand jury, on either of these grounds; that

the testimony laid before the grand jury had been impeached for perjury, or

that other testimony had been laid before the court, which had not been in

possession of the grand jury?

Mr. Martin said that he had not anticipated this case, and had not, therefore,

prepared his authorities; but he had no doubt that such existed.

Mr. Burr said, if the court have no discretion, it is unnecessary to produce

evidence. That question ought, therefore, to be previously settled.

Some further discussion ensued, as to the question whether the court had any

discretion, when Mr. Burr said, that if the court thought it had the power to

bail in any case after bill found, it would then be necessary to show that it

ought to exercise its discretion in this instance. That the finding of the

jury was founded on the testimony of a perjured witness. That General Tupper

would prove that there had been no such resistance of his authority as had been
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stated by that witness.

After same further conversation between counsel, Mr. Burr wished to know

whether the court would go into testimony extrinsic to the indictment.

The CHIEF JUSTICE said he had never known a case similar to the present when

such an examination had taken place. [FN5]

FN5 The court will in no instance inquire into the character of the

testimony which has influenced the grand jury in finding an indictment.

State v. Boyd, 2 Hill (8. c.) 288. *71

Mr. Martin would produce authorities if he had time allowed him.

The CHIEF JUSTICE insisted upon the necessity of producing adjudged cases to

prove that the court could bail a party against whom an indictment had been

found.

Mr. Burr did not wish to protract the session of the court to suit his own

personal convenience. There was no time at present to look for authorities.

The CHIEF JUSTICE observed that he was then under the necessity of committing

Colonel Burr.

Mr. Burr stated that he was willing to be committed, but hoped that the court

had not forestalled its opinion.

The CHIEF JUSTICE.-—I have only stated my present impression. This subject is

open for argument hereafter. Mr. Burr stands committed to the custody of the

marshal.

He was accordingly committed to the gaol, and the court adjourned.

On Thursday, the 25th of June, while Mr. Hay was addressing the court on the

motion for an attachment against General Wilkinson, the grand jury entered, and

their foreman, Mr. John Randolph, addressed the court as follows: ’May it

please the court: The grand jury have been informed that there is in the

possession of Aaron Burr a certain letter, with the post mark of May 13th, from

James Wilkinson, in ciphers, which they deem to be material to certain

inquiries now pending before them. The grand jury are perfectly aware that

they have no right to demand any evidence from the prisoner under prosecution

which may tend to criminate himself. But the grand jury have thought proper to

appear in court to ask its assistance, if it think proper to grant it, to

obtain the letter with his consent.’

Mr. Burr rose and asked whether the court were about to give an opinion?

The CHIEF JUSTICE stated that the court was about to say that the grand jury

were perfectly right in the opinion, that no man can be forced to furnish

evidence against himself; he presumed that the grand jury wished also to know

whether the person under prosecution could be examined on other questions not

criminating himself?

Mr. Burr declared that it would be impossible for him, under certain

circumstances, to expose any letter which had been communicated to him

confidentially; how far the extremity of circumstances might compel him to such

a conduct, he was not prepared to decide; but it was impossible for him even to

deliberate on the proposition to deliver up anything which had been confided to

his honor, unless it were extorted from him by law.

Mr. Randolph.——We will withdraw to our chamber, and when the court has decided

upon the question it will announce it to the grand jury.

The CHIEF JUSTICE knew not that there was any objection to the grand jury
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calling before them and examining any man as a witness who laid under an

indictment.

Mr. Martin said there could be no objection.

Mr. Randolph said he was afraid that the object of the grand jury had been

misunderstood by the court. The grand jury had not appeared before the court

to apply for the person of Aaron Burr, to obtain evidence from him, but for a

certain paper which might or might not be in his possession; and upon that

paper being or not being in his possession, and upon its being possible or not

possible to identify that paper, it might depend whether Aaron Burr himself

were or were not a material evidence before them; and then the grand jury

withdrew.

When Mr. Hay had concluded his argument, Mr. MacRae addressed the court. He

was solicitous he said, to lay a communication before it, on a circumstance

which had lately transpired. The grand jury had asked for a certain letter in

ciphers, which was supposed to have been addressed by General Wilkinson to the

accused. The court had understood the ground on which the accused had refused

to put it in their possession, to be an apprehension lest his honor should be

wounded by his thus betraying matters of confidence. I have seen General

Wilkinson, sir, since this declaration was made. I have informed him of the

communication which has thus been made, and the general has expressed his

wishes to me, and requested me to express those wishes, that the whole of the

correspondence between Aaron Burr and himself may be exhibited before the

court. The accused has now, therefore, a fair opportunity of producing this

letter; he is absolved from all possible imputation; his honor is perfectly

safe.

Mr. Burr.——The court will probably expect from me some reply. The

communication which I made to the court, has led, it seems, to the present

invitation. I have only to say, sir, that this letter will not be produced.

The letter is not at this time in my possession, and General Wilkinson knows

it.

Mr. MacRae hoped that notice of his communication would be sent to the grand

jury.

Mr. Martin hoped that Colonel Burr’s communication also would go along with

it.

The CHIEF JUSTICE was unwilling to make the court the medium of such

communications.

Mr. MacRae hoped the court would notify his communication to the grand jury,

and for an obvious reason. When the grand jury came into court to ask for the

paper, what did the accused say? Did he declare that it was not in his

possession? No: he merely said that honor forbade him to disclose it. The

inference undoubtedly was, that he had the paper, but could not persuade

himself to disclose it. And what then must have been the impression of the

grand *72 jury? A cloud of suspicions must have fastened itself upon their

minds; suspicions unjustly injurious to the character of General Wilkinson and

which the present communication may at once disperse. It is but justice,

therefore, to General Wilkinson, to whom the inquiries of the grand jury may at

present relate, to give them the benefit of this information.

Mr. Burr.——General Wilkinson, sir, is extremely welcome to all the eclat which

he may expect to derive from this challenge; but as it is a challenge from him,

it is a sufficient reason why I should not accept it. But as the remarks of
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the last gentleman seem to convey some reproach against me, (which no man who

knows me can believe me to deserve) it may be proper to say, that I did

voluntarily, and the presence of a witness, put the letter out of my hands,

with the express View that it should not be used improperly against any one. I

wished, sir. to disable any person, even myself, from laying it before the

grand jury. General Wilkinson knows this fact.

The CHIEF JUSTICE then reduced these communications to writing, and

transmitted them to the grand jury.

Mr. Burr.——Let it be understood, that I did not put this letter out of my

possession because I expected the grand jury would take up this subject but

from a supposition that they might do so.

Mr. Wickham, about to speak, was interrupted by the entrance of the grand jury

when Mr. Randolph, their foreman, informed the court that they had agreed upon

some presentments, which he then delivered into the hands of the clerk. The

clerk then read as follows:

’The grand inquest of the United States, for the district of Virginia, upon

their oaths, present, that Jonathan Dayton, late a senator in the congress of

the United States, from the state of New Jersey; John Smith, a senator in the

congress of the United States, from the state of Ohio; Comfort Tyler, late of

the state of New York; Israel Smith, late of the state of New York; and Davis

Floyd, late of the territory of Indiana, are guilty of treason against the

United States, in levying war against the same, to wit: at Blennerhassett’s

Island, in the county of Wood, and state of Virginia, on the 13th day of

December, 1806.’

Friday, June 26, 1807.

The court met about nine o’clock, and, about ten o’clock, the grand jury

entered, and Mr. Randolph, their foreman, presented ten indictments, found true

bills; that is, one indictment for treason, and another for a misdemeanor,

against each of the following individuals, viz.: Jonathan Dayton, John Smith,

Comfort Tyler, Israel Smith, and Davis Floyd.

The CHIEF JUSTICE then made a short address to the grand jury, in which he

complimented them upon the great patience and cheerful attention with which

they had performed the arduous and laborious duties in which they had been so

long engaged, and concluded, by discharging them from all further attendance.

The court then adjourned till twelve o'clock. As soon as it met again, Mr.

Botts requested the court to remove Mr. Burr from the public gaol, to some

comfortable and convenient place of confinement. He depicted, in very strong

terms, the miserable state of the prison where he was then confined. The

grounds of this motion are to be found in the following affidavit made by some

of Mr. Burr’s counsel, and laid before the court:

’We, who are counsel in the defence of Colonel Burr, at the suit of the United

States, beg leave to represent to the court, that in pursuance of our duty to

him, we have visited him in his confinement in the city gaol: that we could

not avoid remarking the danger, which will most probably result to his health,

from the situation, inconveniences and circumstances attending the place of his

confinement; but we cannot forbear to declare our conviction, that we ourselves

cannot freely and fully perform what we have undertaken for his defence, if he

remain in the gaol aforesaid, deprived, as he is, of a room to himself, it

being scarcely possible for us to consult with him upon the various necessary

occasions which must occur, from all which we believe that he will be deprived
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of that assistance from counsel, which is given to him by the constitution of

the United States, unless he be removed.

Edmund Randolph.

'John Wickham.

’Benjamin Botts.

’Sworn to in open court, by Edmund Randolph, John Wickham, and Benjamin Botts,

Esquires. June 25th, 1807.

’William Marshall, Clerk.’

The counsel for the prosecution were perfectly silent on the motion. After a

long and desultory argument by Mr. Burr’s counsel, the court determined that

the prisoner should be removed to his former lodgings near the capitol,

provided they could be made sufficiently strong for his safe keeping, being of

opinion that the act of congress authorized it, on the foregoing affidavit, to

make the order of removal.

Mr. Latrobe, surveyor of the public buildings of the United States, was

requested to inspect them; and upon his report the court passed the following

order: ’Whereupon, it is ordered, that the marshal of this district do cause

the front room of the house now occupied by Luther Martin, Esq., which room has

been and is used as a dining room, to be prepared for the reception and safe

keeping of Colonel Aaron Burr, by securing the shutters to the windows of the

said room by bars, and the door by a strong bar or padlock. And that he employ

a guard of seven men to be placed on the floor of the adjoining unfinished

house, and on the same story with the before described front room, and also at

the door *73 opening into the said front room; and upon the marshal’s

reporting to the court that the said room has been so fitted up and the guard

employed, that then the said marshal be directed, and he is hereby directed, to

remove to the said room, the body of the said Aaron Burr from the public gaol,

there to be by him safely kept.’

Mr. Hay.——My only wish is, that this prosecution should be regularly

conducted. Is it not the usual practice to read the indictment first and then

move for the venire?

Mr. Burr.-—I have been furnished with a copy of the indictment; I have perused

it and I am ready to plead not guilty to it.

Mr. Wirt.-—The usual form requires the actual arraignment of the prisoner;

however, the court may dispense with it, if it think proper.

Mr. Hay was indifferent about the form, if the law could be substantially

executed. He supposed that a simple acknowledgment of the prisoner was

sufficient, without the customary form of holding up his hand.

CHIEF JUSTICE.——It is enough, if he appear to the indictment, and plead not

guilty.

The clerk then read the indictment against Aaron Burr, for treason against the

United States; which specifies the place of the overt act, to be at

Blennerhassett’s Island; and the time, the 10th day of December, 1806.

When he had concluded, Mr. Burr addressed the court: I acknowledge myself to

be the person named in the indictment. I plead not guilty; and put myself upon

my country for trial.

Mr. Hay then addressed the court on the venire that was to try the issue

between the prisoner and the United States. He expressed some doubt whether

the 29th section of the act of congress called the judicial act [1 Stat.

88], was still in force, which required twelve jurors, at least, to be summoned
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from the county where the offence was committed. If this law was still in

force, it would be necessary to summon twelve petit jurors from the county of

Wood, which would render it impossible to have the trial at an early day.

The CHIEF JUSTICE said he had no doubt the law was still in force.

Mr. Burr said as this law was most probably intended for the benefit of the

accused, he consented to waive the right.

Mr. Wirt suggested a doubt whether consent in such a case could take away

error.

The CHIEF JUSTICE believed that the provision was not absolutely obligatory,

if both parties would waive the right.

Mr. Hay said he felt no disposition to delay the trial; but he could not think

of pledging himself to such a measure without due deliberation. He would

consult the gentlemen associated with him, and inform the court of the result.

The counsel for the prosecution then retired to consult. On their return, Mr.

Hay informed the court that they could not assume the responsibility of

consenting to such a proposition, as the law seemed imperative. He must

therefore request the court to direct a venire of twelve men, at least, to be

summoned from Wood county.

A long conversation ensued as to the time that would be necessary to summon

the venire from Wood county, as it would be necessary to postpone the trial

accordingly; opinions varying from twenty to thirty—five days. The court made

an order for a venire of forty—eight jurors, twelve of whom, at least, were to

be summoned from Wood county. Without fixing the time for the trial, the court

adjourned.

On Saturday, the 27th of June, an order was made postponing the trial to the

third day of August, and for the return of the venire on that day.

Monday, June 29, 1807.

Mr. Hay laid the following order of the executive council before the court:

’In Council, June 29, 1807. The board being informed that an affidavit has

been filed in the circuit court of the United States, for the Virginia

district, which states that the gaol for the county of Henrico and city of

Richmond is inconvenient and unhealthy, and so crowded with state offenders and

debtors that there are no private apartments therein for the reception of

persons charged with offences against the laws of the United States, it is

therefore advised that the governor be requested to tender the said court,

(through the federal attorney of the district of Virginia,) apartments in the

third story of the public gaol and penitentiary house for the reception of such

persons as shall be directed under the authority of the United States to be

confined therein.

’Extract from the minutes.

’Daniel L. Hylton, Clerk of the Council.’

The following was the order of the court on this subject: ’Which tender the

court doth accept for the purpose above mentioned.’

The final decision of the motion to commit Aaron Burr to the penitentiary was

postponed until to—morrow.

Tuesday, June 30, 1807.

After the court met the motion to commit Aaron Burr to the penitentiary was

renewed. It was objected to by his counsel, on the ground (and an affidavit

was made by them to the same effect) that in so important a case it was

essentially necessary for the most uninterrupted intercourse to subsist between
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the prisoner and his counsel; but that the distance of the penitentiary,

combined with their own professional avocations, would necessarily narrow and

interrupt this intercourse. It was also said that, by particular regulations

of the penitentiary, the custody of the prisoner would be transferred from the

marshal to the superintendent, and that the communications of the prisoner with

his counsel would be limited to the very same short period which was allowed to

the other visitants: that is, from eleven to one o’clock. *74

The attorney for the United States replied to these objections.

The CHIEF JUSTICE said when there was a public gaol not unreasonable distant

or unfit for the reception of the prisoner, and when the court was called upon

on the part of the United States to commit a prisoner to its keeping, that he

conceived himself bound to comply with the requisition; that when he had given

the order for his removal from the gaol to his own lodgings, it was under an

expectation that the trial would be prosecuted immediately, and that the

intercourse between the prisoner and his counsel would be necessarily

incessant; but as a postponement had taken place, such an intercourse would not

be absolutely necessary; under such circumstances, therefore, he should direct

the removal of the prisoner to the penitentiary, if he were still to continue

in the possession of the marshal, and if his counsel were to have free and

uninterrupted access to him.

Some difficulty having thus occurred on these points, the executive council

was immediately convened. In a short time the following letter was submitted

to the court:

’Council Chamber, June 30, 1807.

’Sir: In pursuance of an advice of the council of state, I beg leave, through

you, to inform the circuit court of the United States, now sitting, that any

persons who may be confined in the gaol and penitentiary house, on the part of

the United States, will be considered as in the custody, and under the sole

control of the marshal of the district; that he will have authority to admit

any person or persons to visit the confined that he may think proper, and that

he will be authorized to select for the purposes aforesaid, any apartment in

the penitentiary now unoccupied, that he may deem most conducive to safety,

health, and convenience. I am, with great respect, sir, your obedient servant,

’Wm. H. Cabell.

’George Hay, Esq.’

The court then made the following order: 'In consequence of the offer made by

the executive of apartments in the third story of penitentiary and state

prisoa, for persons who may be confined therein, under the authority of the

United States, and of the foregoing letter from the governor of this

commonwealth, it is ordered, on the motion of the attorney for the United

States, that so soon as the apartments in the third story of the public gaol

and penitentiary shall be fit for the reception and safe keeping of Aaron Burr,

that he be removed thereto, and safely kept therein by the marshal, until the

second day of August next, when he shall be brought back to the prison where he

is now placed, there to be guarded in like manner as at present, until the

further order of the court.’

Monday, August 3, 1807.

On this day the circuit court of the United States for the Fifth circuit and

district of Virginia, was held according to adjournment. Present: the CHIEF

JUSTICE of the United States; George Hay, William Wirt, and Alexander MacRae,
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Esquires, counsel for the prosecution.

The prisoner was brought into court from his apartment, near the Swan Tavern,

to which he had been removed on Saturday.

Edmund Randolph, John Wickham, Benjamin Botts, John Baker, and Luther Martin,

Esquires, appeared as his counsel.

The court assembled at twelve o’clock. An immense concourse of citizens

attended to witness the proceedings of this important trial.

Mr. Hay observed that he could take no steps in this business until he had

ascertained whether the witnesses summoned on the part of the United States

were present; he therefore requested that their names might be called over;

they were more than one hundred in number. Their names were accordingly

called.

Mr. Hay begged leave to mention that he had nothing more to submit to the

court this day. There were many of the witnesses of whose places of residence

he was ignorant; several had not appeared; many had been merely pointed out to

him by the attorney general of the United States. He observed that, therefore,

he had not yet been able to furnish Colonel Burr with a list of the witnesses,

and a statement of the places of their residence, as the law requires; that, as

many of those who had been summoned and recognized had failed to appear, he was

not ready to proceed with the trial immediately. He also informed the court

that a list of the venire had been delivered on Saturday to Colonel Burr, but

had since been discovered to be inaccurate. It became, therefore, necessary

(an act of congress having directed this to be done at least three days before

the trial) to deliver a correct list on this day; and, of course, the trial

would be postponed until the requisite time should have elapsed.

The CHIEF JUSTICE inquired, then, to what day it would be proper to adjourn

the court.

Mr. Hay could not possibly state by what day he should be able to prepare his

lists.

Mr. Burr observed that it was not probable that he should avail himself of any

privileges to which he might be entitled from any delay in furnishing him with

the list of jurors, or of any incorrectness in the list; and therefore the

court might adjourn to any day which was convenient to the attorney for the

United States. If the day of adjournment depended on his own consent, he

should not object to any adjournment, provided it did not extend further than

Wednesday.

Mr. Hay had no objection to that day.

At the instance of Mr. Hay the names of the jurors were called, when forty—six

answered to their names, two only being absent.

Mr. Burr reminded the court of the motion which he had made, on a former

occasion, for a subpoena duces tecum, addressed to the president of the United

States. That motion *75 had been partly complied with. He wished to know

of the court whether it were not a matter of right for him to obtain a subpoena

duces tecum. If it were not, he should then lay a specific motion before the

court.

The CHIEF JUSTICE did not believe it to be the practice in Virginia to obtain

such a subpoena upon a mere application to the clerk. The motion must be

brought before the court itself.

Mr. Hay said that he would say nothing on this subject until he understood the

object of the application: that if it were to obtain the letter which was not
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formerly furnished, he would inform the opposite counsel that he had it now

among his papers, and was ready to produce it.

Mr. Burr.——That is one object of the application. Another is, to obtain a

certain communication from General Eaton to the president of the United States,

which is mentioned in his deposition.

Mr. Hay said that he was not certain whether he had that communication, but

believed that it was among his papers. If it were there, he would certainly

produce it.

Mr. Burr.-—But if, after a search, the gentleman finds that he has not that

paper, will he consent, out of court, to issue a subpoena to the president of

the United States, under the qualification I have mentioned? I wish not, at

the present exigency, to derange the affairs of the government, or to demand

the presence of the executive officers at this place. All that I want are

certain papers.

Mr. Hay said that he could not consent to it; he would rather that a regular

application should be made for it to the court.

Mr. Burr.——Then, sir, I shall move for a subpoena duces tecum, to the

president of the United States, directing him to attend with certain papers.

This subpoena will issue as in the former instance. I shall furnish the clerk

with the necessary specification of the paper which I require.

The court was then adjourned till Wednesday, twelve o'clock.

Wednesday, August 5, 1807.

The court met, according to adjournment. Present: JOHN MARSHALL, Chief

Justice of the United States.

The names of the witnesses being called over, and many being still absent, Mr.

Hay was not ready to proceed. He presumed all of the witnesses would be

present in a few days.

After some conversation as to the time to which the court should adjourn, Mr.

Hay proposed an arrangement as to the mode of conducting the trial, in respect

to the order in which counsel should speak.

The CHIEF JUSTICE said the best mode appeared to him to be this: that the

case should be opened fully by one of the gentlemen on the part of the United

States; then opened fully by one of the counsel on the other side; that the

evidence should be next gone through, and the whole commented upon by another

of the gentlemen employed by the United States, who should be answered by the

rest of the counsel for Colonel Burr; and one only of the counsel for the

United States should conclude the argument.

Without coming to any arrangement, the court adjourned till Friday, twelve

o’clock.

Friday, August 7, 1807.

The court met according to adjournment. Present: JOHN MARSHALL, Chief

Justice of the United States, and CYRUS GRIFFIN, Judge of the District of

Virginia.

The witnesses were again called over, and several who had not been present

before, appeared, and were recognized to attend until discharged by the court.

The counsel for the United States, however, not being as well prepared to go

into the trial as they expected to be, (many of their witnesses being still

absent,) the trial was farther postponed, and the court adjourned until Monday

next, at twelve o’clock.

In the course of this day, a difficulty was suggested by Major Scott, the

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105306Page131



 

25 F.CaS. 55 PAGE 34

(Cite as: 25 F.Cas. 55, *75)

marshal of the Virginia district, as arising out of the order of the court, by

virtue of which Colonel Burr had been removed from the penitentiary house to

his present lodgings. He stated that he had been informed from good authority,

that the secretary of the treasury had declared that he would not allow his

charge of seven dollars per day, for the guards employed for the safe—keeping

of the prisoner; and, therefore, he might lose that sum, which he had hitherto

been advancing out of his own pocket.

The CHIEF JUSTICE declared the firm conviction of the court, that the order,

heretofore made, was legal and proper; that the payments made in pursuance

thereof would be sanctioned by the court, and ought to be allowed by the

secretary of the treasury. He could not believe that the secretary would

finally disallow those items in the marshal’s account. But, as the officer of

the court ought not to be subjected to any risk in obeying its directions, and

if the secretary should refuse to allow him a credit for the money paid, the

court had no power to compel him to do so, and the situation of the marshal was

such that he dared not enter into a controversy with the secretary; the court

was disposed to rescind the order, unless some arrangement could be made by

Colonel Burr and his counsel, for the indemnification of the marshal.

Colonel Burr declared that an offer had already been made on his part to

indemnify the marshal, and that he was still ready and willing to give him

satisfactory security that the money should be paid him, in case the secretary

of the treasury should refuse to allow the credit.

Some desultory conversation ensued, but nothing positive was agreed upon; but

it appeared *76 to be understood that security was to be given to Major

Scott, and that Colonel Burr was to remain in his apartment near the Swan

Tavern.

Monday, August 10, 1807.

The court met pursuant to adjournment.

Harman Blennerhassett was brought into court, and Mr. Hay moved that he be

arraigned for treason. Mr. Botts objected, on the ground that he had not been

furnished with a c0py of the indictment three days previously; and he was

reconducted to his prison. Four of the venire were excused on account of

indisposition. The clerk informed Mr. Burr that he was at liberty to challenge

such of the venire as he might object to.

Mr. Burr begged leave to inform the jurors, who were within hearing, that a

great number of them may have formed and expressed opinions about him which

might disqualify them from serving on this occasion. He expected that, as they

came up, they would discharge the duties of conscientious men, and candidly

answer the questions put to them, and state all their objections against him.

The deputy marshal then summoned first, Hezekiah Bucky.

Mr. Botts.——We challenge you for cause. Have you ever formed and expressed an

opinion about the guilt of Colonel Burr? Mr. Bucky. I have not, sir, since I

have been subpoenaed. Question. Had you before? Answer. I had formed one

before in my own mind.

Mr. Hay wished that the question of the opposite counsel could assume a more

precise and definite form. If this question were proposed to this man, and to

every other man of the panel, he would venture to predict that there could not

be a jury selected in the state of Virginia, because he did not believe that

there was a single man in the state, qualified to become a juryman, who had

not, in some form or other, made up, and declared an opinion on the conduct of
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the prisoner. The transactions in the West had excited universal curiosity;

and there was no man who had not seen and decided on the documents relative to

them. Do gentlemen contend that in a case so peculiarly interesting to all,

the mere declaration of an opinion is sufficient to disqualify a juryman? A

doctrine of this sort would at once acquit the prisoner; for where is the jury

that could try him? Such a doctrine amounts to this: that a man need only to

do enough to draw down the public attention upon him, and he would immediately

effect his discharge. Mr. Hay concluded with a hope that the question would

assume a more definite form; he should not pretend to decide the form in which

it should be proposed, for that was province of the court; it was a privilege

to which every court is entitled, and one which the court had exercised in the

case of James T. Callender.

Mr. Botts considered it as a misfortune ever to be deplored, that in this

country, and in this case, there had been too general an expression of the

public sentiment, and that this generality of opinion would disqualify many,

but he had never entertained a doubt, until the gentleman for the prosecution

had avowed it, that twelve men might be found in Virginia, capable of deciding

this question with the strictest impartiality. He still trusted that the

attorney for the United States was mistaken, that the catastrophe was not

completely fixed, and that every man in the state had not pledged himself to

convict Colonel Burr whether right or wrong. He was not present at the trial

of James T. Callender; but all America had heard the question which was then

propounded to the juryman, and that was, whether he had made up and expressed

an opinion respecting the guilt of the prisoner.

Mr. Hay said that he would put Mr. Botts right as to matter of fact. The

court would recollect that on the trial of Callender, the question was, not

whether the juryman had formed and expressed an opinion on that case generally,

but on the subject-matter that was to be tried, and contained in the

indictment. The question then in the present case should be, have you formed

and expressed an opinion on the point at issue: that is, whether Aaron Burr be

guilty of treason? On the trial of Callender, the court would particularly

recollect that Mr. John Bassett having objected to himself, because he had read

the libellous publication, was actually overruled, because it was not on the

book itself, but on the subject—matter of the indictment, that he was called

upon to say whether he had ever expressed an opinion?

Mr. Burr declared that there was a material distinction between that and the

present case. Mr. Bassett’s acknowledging that he had seen the book did not

disqualify him from serving on the jury; in the same manner the person who had

seen a murder committed would not be an incompetent juror in the prosecution

for that crime. But if a man pretended to decide upon the guilt of a prisoner,

upon mere rumor, he would manifest such a levity and bias of mind as would

effectually disqualify him. Mr. Bucky, however, has not yet come out

completely with his declarations. Let him be further interrogated.

Mr. Hay observed that the question would still be too general and vague, if it

were even to be ’Have you expressed any opinion on the treason of Aaron Burr?’

for the case stated in the indictment was infinitely more specific. It was

treason in levying war against the United States at Blennerhassett’s Island.

Unless this particular allegation be proved, it sefeats all the other parts of

the accusation; and it was probably on this point that the juror had never made

up any opinion.
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Mr. Martin contended that it was the duty of every juryman to come to the

trial of any case with the most perfect impartiality, and *77 more

particularly one where life and reputation were at stake; that it was a libel

upon Virginia, a blot upon the whole state, to assert, that twelve men could

not be found to decide such a case, with no other knowledge that what they had

picked up from newspapers; that there was a material distinction between this

and Callender's Case [Fed. Gas. No. 14,709]; the libel was a book in every

man's hand, but does any juryman in the present case pretend to know the

testimony on which this charge depends? The gentleman proposes to ask the

juryman whether he has made up an opinion on Colonel Burr’s treason? But it is

expressly probable that most of them knew not what treason is; and though they

may decide upon the guilt of Colonel Burr, they may be ignorant whether it come

under the name and description of treason.

The CHIEF JUSTICE observed that it might save some altercation if the court

were to deliver its opinion at the present time; that it was certainly one of

the clearest principles of natural justice, that a juryman should come to a

trial of a man for life with a perfect freedom from previous impressions, that

it was clearly the duty of the court to obtain, if possible, men free from such

bias; but that if it were not possible from the very circumstances of the

case—-if rumors had reached and prepossessed their judgments, still the court

was bound to obtain as large a portion of impartiality as possible, that this

was not more a principle of natural justice, than a maxim of the common law,

which we have inherited from our forefathers, that the same right was secured

by the constitution of the United States, which entitles every man under a

criminal prosecution, to a fair trial by ’an impartial jury.’ Can it be said

however, that any man is an impartial juryman who has declared the prisoner to

be guilty and to have deserved punishment? If it be said that he has made up

this opinion, but has not heard the testimony, such an excuse only makes the

case worse; for if the man has decided upon insufficient testimony, it

manifests a bias that completely disqualifies himself from the functions of a

juryman. It is too general a question to ask, whether he has any impressions

about Colonel Burr. The impressions may be so light that they do not amount to

an opinion of guilt, nor do they go to the extent of believing that the

prisoner deserves capital punishment. With respect to Mr. Bassett’s opinion,

it was true he had read ’The Prospect Before Us;’ and he had declared that it

was a libel, but Mr. Bassett had formed no opinion about James T. Callender’s

being the author. It was the same principle in the present case. If a juryman

were to declare that the attempt to achieve the dismemberment of the Union, was

treason, it would not be a complete objection or disqualification; but it would

be the application of that crime to a particular individual; it would be the

fixing it on Aaron Burr that would disable him from serving in this case. Let

the counsel then proceed with the inquiry.

Mr. Botts.——Have you said that Colonel Burr was guilty of treason? Mr.

Bucky.——No. I only declared that the man who acted as Colonel Burr was said to

have done, deserves to be hung. Question. Did you believe that Colonel Burr

was that man? Answer. I did, from what I had heard.

Mr. Hay.——I understand then, that the question proposed in Callender’s Case is
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to be overruled?

The CHIEF JUSTICE.—-My Brother, Judge GRIFFIN, does not recollect whether it

particularly went to the indictment or not.

GRIFFIN, District Judge.——I think the question was ’relative to the matter in

issue.’

Mr. Hay.——The very position that I have laid down.

The CHIEF JUSTICE.——The simple question is, whether the having formed an

opinion, not upon the evidence in court, but upon common rumor, renders a man

incompetent to decide upon the real testimony of the case?

Mr. Wirt (addressing Mr. Bucky).——Did I understand you to say that you

concluded upon certain rumors you had heard, that Colonel Burr deserved to be

hung? Mr. Backy.--I did. Question. Did you believe these rumors? Answer. I

did. Question. Would you, if you were a juryman, form your opinion upon such

rumors? Answer. Certainly not.

Mr. MacRae.——Did you form and express your opinion upon the question, whether

an overt act of treason had been committed at Blennerhassett’s Island?

Answer. It was upon other rumors, and not upon that, that I had formed an

opinion.

Mr. Martin submitted it to the court, whether he could be considered on

impartial juryman.

THE COURT decided that he ought not to be so considered, and he was

accordingly rejected.

James G. Laidly stated that he had formed and expressed some opinions

unfavorable to Colonel Burr; that he could not pretend to decide upon the

charges in the indictment, which he had not heard; that he had principally

taken his opinions from newspaper statements; and that he had not, as far as he

recollected, expressed an opinion that Colonel Burr deserved hanging; but that

his impression was, that he was guilty. He was therefore set aside.

James Compton being challenged for cause and sworn, stated that he had formed

and expressed an opinion from hearsay that Colonel Burr was guilty of treason,

and of that particular treason of which he stood charged, as far as he

understood. He was rejected.

Mr. Burr observed, that as gentlemen on the part of the prosecution had

expressed a willingness to have an impartial jury, they could not refuse that

any juryman should state all his objections to himself; and that he had no

doubt, in spite of the contrary assertions *78 which had been made, that

they could get a jury from his panel.

Hamilton Morrison, upon being called, said that he had frequently thought and

declared that Colonel Burr was guilty, if the statements which he had heard

were true; that he did not know whether they were so, but only thought, from

the great clamor which had been made, that it might be possible that they were

true; that he had not passed any positive opinion, nor was he certain that he

had always qualified it by saying, ’if these things were true;’ that he does

not recollect to have said that Colonel Burr ought to be punished, without

stating at the same time, ’if he were guilty.’ Mr. Morrison was suspended for

further examination.

Yates S. Conwell had formed and expressed an opinion, from the reports he had

heard, that Colonel Burr must be guilty of high treason. He was accordingly

set aside.

Jacob Beeson declared that he had for some time past formed an opinion, as
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well from newspaper publications as from the boats which had been built on the

Ohio, that Colonel Burr was guilty; and that he himself had borne arms to

suppress this insurrection. He was therefore set aside as incompetent.

William Prince declared he had nearly the same impressions as Mr. Beeson; that

he too had borne arms, as well on Blennerhassett’s Island as on descending the

river in search of Blennerhassett. He was set aside in like manner.

Nimrod Saunders declared that he had expressed an opinion previously to his

being summoned on the jury, that the prisoner had been guilty of treason. He

was therefore set aside as incompetent.

Thomas Creel had no declaration to make, and he was challenged for cause.

Upon being interrogated, he stated that he had never asserted that the prisoner

ought to be punished; that he had said that he was a sensible man, and if there

were any hole left he would creep out of it; that he had conceived that Colonel

Burr had seduced Blennerhassett into some acts that were not right; that he had

never positively said that Colonel Burr was guilty; that he had said that

Blennerhassett was the most blamable, because he was in good circumstances and

well off in life, whereas Colonel Burr’s situation was desperate, and that he

had little to lose; that he had not said that Colonel Burr had directly misled

Mr. Blennerhassett, but through the medium of Mrs. Blennerhassett; in short,

that there was no determinate impression on his mind respecting the guilt of

the prisoner.

The CHIEF JUSTICE did not think that this was sufficient to set him aside, and

suspended his case for further examination.

Anthony Buckner had freqnently said that the prisoner deserved to be hung. He

was therefore set aside.

David Creel had formed an opinion from the statements in the newspapers, and

if these were true the prisoner was certainly guilty. He had expressed a

belief that he was guilty of the charges now brought against him, and that he

ought to be hanged. He was therefore rejected.

The above named jurors were all from Wood county.

Jurors from the body of the district:

John Horace Upshaw declared that he conceived himself to stand there as an

unprejudiced juryman, for he was ready to attend to the evidence; but that as

he had formed opinions hostile to the prisoner, (if opinions they can be called

which are formed from newspaper testimony,) and had, he believed, frequently

expressed them, that he was unwilling to subject himself to the imputation of

having prejudged the cause.

Mr. Burr.——We challenge Mr. Upshaw for cause.

Mr. Hay.——Then, sir, I most seriously apprehend that we shall have no jury at

all. I solemnly believe Mr. Upshaw is an intelligent and upright man, and can

give a correct verdict on the evidence; and I will venture to assert, (whatever

credit my friends on the other side will allow to my assertion,) that I myself

could do justice to the accused. I believe that any man can who is blessed

with a sound judgment and integrity. We might as well enter at once a nolle

prosequi, if he is to be rejected.

Mr. Wickham.——Then according to the gentleman’s doctrine, any honest man, no

matter what his impressions may be, is a competent juryman. Is this agreeable

to the principles of law? Does the gentleman mean to insinuate that when we

object to a juryman it is for his want of honesty? No, sir, every man is

subject to partialities and aversions, which may unconsciously sway his
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judgment. Mr. Upshaw does no doubt deem himself an impartial juryman; but Mr.

Upshaw may be deceived.

After some desultory argument betWeen Messrs. Hay and Wickham, Mr. Wirt

proceeded to ask Mr. Upshaw whether he had understood him to say that

notwithstanding the hostile impressions he had taken up from newspaper reports,

these impressions had not received that determinate character which might

entitle them to the name of opinions? Answer. I have received impressions

hostile to Colonel Burr, and have expressed them with some warmth, but my

impressions have not been induced by anything like evidence They were

predicated on the deposition of General Eaton and the communications of General

Wilkinson, to the president of the United States. I had conceived that the

prisoner had been guilty of some criminal act against the public, and ought to

be punished; and I believe, also, that I went on further to vindicate the

conduct of those gentlemen who would appear as the principal witnesses against

him, and also of the government in the measures which it had taken to suppress

his plans. After some further and animated discussion on this point, Mr.

Upshaw’s case was suspended for subsequent examination.

William Pope declared that his impressions *79 were nearly the same with

those of the gentleman who had preceded him; that he had thought at first, from

newspaper representations, that it was Colonel Burr’s intention to make his

fortune in the west by the settlement of lands; that when he had afterwards

understood that he had formed a union with Wilkinson to proceed to Mexico, he

had regarded the prisoner’s conduct in such a light that, if he had proceeded

to Mexico, he would have considered it as an excusable offence; but when he had

afterwards understood that there was treason mixed with his projects, it was

impossible for him to view his conduct without the deepest indignation. If

these impressions could be called prejudices, he trusted that he should always

retain them. What other sentiments could he feel against such a crime,

perpetrated against the very best government on the surface of the earth? But

Mr. Pope declared that from his heart he believed that he could divest himself

of these unfavorable impressions, and give Colonel Burr a fair and honorable

trial. He would add that, in pursuance of the spirit manifested by the

constitution which required two witnesses to an overt act of treason, he should

think it necessary that the evidence for the United States should be so strong

as to make the scale preponderate.

Mr. Wickham.——You will not misunderstand me, Mr. Pope, when I ask you whether

you have not been a candidate for your county, and whether you be not now a

delegate? Answer. Yes. Question. In canvassing among the people, have you

not declared that the government had acted properly in commencing this

prosecution? Answer. Yes; I believe I have said generally that I thought

Colonel Burr was guilty of high treason. Mr. Pope was therefore set aside.

Peyton Randolph declared that it had never been his wish or intention to

shrink from the discharge of a public duty, but that he had peculiar objections

to serve on this occasion, one of which only he should state. He had been

enrolled and was qualified as a lawyer in this court; and he would submit it to

the court whether this did not exempt, if not disqualify, him from serving?

The CHIEF JUSTICE admitted Mr. Randolph’s privilege, unless there were an

express interposition on the part of the prisoner to retain him and others of

the venire who had privileges; for this would call a conflicting privilege into

operation.
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Mr. Burr said that he should be passive.

John Bowe did not recolleck to have said that the prisoner was guilty of

treason, but of something hostile to the peace and happiness of the United

States. Upon being interrogated, he observed that he was a delegate from the

county of Hanover, that there had been a competition at the last election, that

he had had occasion to speak at that time of the views of the prisoner, but had

always done it cautiously; had never asserted that he ought to be hung, but

that he was guilty of something unfriendly to the peace of the United States.

Mr. Wickham.——You have said that the prisoner was guilty? Answer. Yes.

The CHIEF JUSTICE.-—Did you ever make up an opinion about his levying troops

and making war against the United States? Answer. Yes; but I have never

expressed it.

Mr. Burr.——Take the whole together, and it amounts to an opinion of treason.

Mr. Bowe has said that Colonel Burr was guilty; and of what? Of that which in

Mr. Bowe’s mind amounts to the definition of treason. He was therefore set

aside.

John Roberts had thought and declared, from the reports in the public

newspapers, that the prisoner was guilty of treason, though he had no doubt

that his opinion might be changed by the production of other testimony. He was

set aside as incompetent.

Joshua Chaffin excused from indisposition.

7. Jervis Storrs observed that the state of his mind was like that of the

gentleman who had gone before him, (Mr. Bowe;) he was in the habit of reading

newspapers, and could not but examine their statements relative to those

transactions. If he could believe General Eaton’s assertion, that the prisoner

had threatened to turn congress out of doors, and assassinate the president, he

had said, and would still say, that Colonel Burr was guilty of treason. If

General Wilkinson’s letter were true, he had surely been guilty of something in

the West that was hostile to the interest of the United States. He did not

know whether in the multifarious conversations he had had on this subject he

had always expressed this opinion of his guilt with that reservation. He had

very often communicated his impressions, that he was plotting some hostile

designs against the United States. Mr. Storrs confessed that he might be

prejudiced against the prisoner, and that he might be judging too highly of his

own mind to entertain the belief that he could divest himself of all his

impressions; and upon the whole, he expressed a wish not to serve. He was then

rejected.

8. Miles Selden declared that it was impossible not to have entered into the

frequent conversations which had occurred on this topic, and to have declared

some opinion; that he had always said that Colonel Burr was guilty of

something, and that if he was guilty of treason against such a government as

that of the United States, he would deserve to be hung; that he could not

assert that he had always accompanied his opinions with this reservation, but

that he was not afraid to trust himself in the rendering of a verdict. Upon

being interrogated, he said that he had frequently jested on this subject, and

particularly recollected to have said in a Sportive conversation with Colonel

Mayo, that this was a Federal plot, and that Burr had been set on by the
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Federalists. Colonel Selden was therefore suspended for further consideration.

9. Lewis Truehart had said that if the reports were correct, Colonel Burr had

been *80 guilty of something inimical to the country, and that he always

qualified his opinions in that manner.

Colonel Tinsley was then called in as a witness, who stated that from a

conversation with Mr. Truehart, he thought that he had discovered that he had a

general prepossession against Colonel Burr. He did not expect to be called on,

and had no very distinct recollection of the particulars; that this was before

any of the proceedings of the trial; and when he heard that he was summoned as

one of the venire, he then recollected their conversation and happened casually

to mention it. Mr. Truehart suspended.

William Yancey had expressed an opinion on newspaper testimony that Colonel

Burr was guilty; that he had frequently said that he would believe the

statements of newspapers till the contrary was proved, but that he had no doubt

he should entertain a different sentiment, if other testimony were produced.

He was set aside.

Thomas Prosser was next called. He said that he had made numberless

declarations about Colonel Burr; that he had believed him to be guilty of a

treasonable intention, but not of the overt act; on this point he had suspended

his opinion, but he was rather inclined to believe that he had not committed

it.

Mr. Martin.——Can this gentleman be considered as an impartial juryman, when he

thus comes with his mind made up on one half of the guilt? He was suspended

for further consideration.

John Staples had been under the same impressions which had been described by

others; that he dared to say that he had said Colonel Burr was guilty of

levying troops and making war upon the United States. He was set aside.

Edward C. Standard acknowledged that his prejudices against Colonel Burr had

been deep—rooted; that he had no doubt of the criminality of his motives, but

that he had doubts of the commission of an overt act; he regretted that a man

of his talents and energetic mind should be lost to his country. Upon being

interrogated, he observed that he had doubts as to the overt act, because he

believed him to be a man of such deep intrigue as never to jeopardize his own

life till thousands fell before him. He was rejected.

Richard B. Goode was then called. I have never seen, neither do I believe

that I have heard correctly, the evidence in this prosecution. From common

report and newspaper information I have formed an opinion has vorable to

Colonel Burr. That opinion has been strengthened by what I have heard from the

lips of Colonel Burr in this court; but without arrogating to myself more

virtue than belongs to other men, if I know myself, I have formed no opinion

which cannot be altered by the evidence.

Mr. Baker.——Did you not endeavor to displace Mr. Heth as captain of the

Manchester cavalry, for becoming the bail of Colonel Burr? Answer. I never

did. (Here sundry witnesses were directed to be called.)

Mr. Goode.—-I will state the circumstance to which you allude, unless you

prefer to prove it.

THE COURT.—-Do so, if you please.

Mr. Goode.——On the 4th of July, 1806, I was a member of a committee with

Captain Heth, appointed to prepare toasts to be drunk on that day by the

Manchester cavalry. I profess to be attached to the present administration of
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the general government, and wished to express such a sentiment. Captain Heth

declared that he had not confidence in the executive, and rather than express

such a sentiment he would resign his commission. At that time, I thought

Captain Heth and myself differed only as to measures, and not as to principles;

and that it was an honest opinion. But in a few months after, when I

understood that Captain Heth had become bail for Colonel Burr, and was his

zealous friend, with whom he was neither connected nor acquainted, but a

stranger, who, three years ago, would have been consigned to the grave by

Captain Heth, and those thinking with him upon political subjects, and when I

recollected the charge preferred against Colonel Burr, I confess that the

declaration and conduct of Captain Heth made such impressions upon my mind,

that I refused to trust my person with him as a military commander, and I would

do it again.

Colonel Burr.-—Pray, sir, did you not write a letter to Captain Heth?

Answer. I did; and I have reasons to believe that that letter is in your

possession, or in the possession of your counsel. You are at liberty to show

it to the court, or I will repeat that part of it which relates to Captain Heth

and yourself.

THE COURT.——Do, sir.

Mr. Goode.-—A few weeks past, I received a letter from Captain Heth,

commanding me to appear at a certain time and place, in order to take my proper

command in the troop. I wrote him, in answer, that my post as a soldier would

never be abandoned, and that my duty as a citizen forbade that I should

silently approve of the conduct of those who had extended a favor to a traitor,

which the justice of my country denied to an unfortunate debtor, or words to

that effect.

Mr. Goode was then rejected.

Nathaniel Selden stated he had formed an opinion, particularly from General

Eaton’s deposition, that the intentions of the prisoner were hostile to the

United States, but that he had also said he had seen no evidence to satisfy him

that he had been guilty of an overt act. He was suspended for further

consideration.

l6. Esme Smock declared that he had formed and expressed an opinion that

Colonel Burr had treasonable designs.

CHIEF JUSTICE.——To what time did your opinion relate?

Mr. Smock.——I formed my opinion from newspaper publications and common report;
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UNITED STATES of America

v.

John M. POINDEXTER.

No. Cr. N0. 88-0080-01 (HHG).

United States District Court,

District of Columbia.

Oct. 24, 1989.

Defendant, charged with obstruction of Congress

and violation of general federal false statement law,

filed number of pretrial motions, including motions

to dismiss indictment. The District Court, Harold

H. Greene, J ., held that: (1) indictment was not

duplicitous so as to require dismissal; (2) National

Security Council was "public office" for purposes of

statute prohibiting destruction of records deposited

in "public office"; (3) indictment sufficiently

charged offense of obstruction of Congress; and (4)

certain terms in indictment would be stricken on

grounds of prejudice.

So ordered.

See also 719 F.Supp. 6.

[1] COURTS @2 99(1)

106k99(1)

Law of case doctrine requires that, absent

extraordinary and compelling circumstances, rulings

made in earlier phase of particular litigation are

binding in later phases of same lawsuit.

[2] INDICTMENT AND INFORMATION

é: 125(2)

210k125(2)

Ordinarily two or more distinct offenses may not be

charged in single count.

[3] INDICTMENT AND INFORMATION

(b 12509.1)

210k125(19.1)

Formerly 210k125(l9)

Despite contention of defendant that first count of

indictment charged one conspiracy to make false

statements and destroy documents, another to

obstruct congressional inquiries, and a third to

obstruct other congressional inquiries, count charged

but one single conspiracy to defeat congressional

inquiries by various means, and thus, was

Page 1

permissible method of charging conspiracy.

[4] CONSPIRACY (or; 48.1(1)

91k48.1(1)

Existence of single conspiracy or multiple

conspiracies is primarily question of fact for jury.

[5] CONSPIRACY ($2 24(2)

91k24(2)

For purposes of determining whether single count of

indictment charges several conspiracies, neither

number of objects nor number of means to effectuate

those objects transforms single conspiracy into

several such agreements.

[6] INDICTMENT AND INFORMATION

é: 125(1)

210k125(1)

Fact that different proof may be required for each of

offenses alleged as objectives of conspiracy does not

render indictment charging conspiracy duplicitous.

[6] INDICTMENT AND INFORMATION

Q: 127

210k127

Fact that different proof may be required for each of

offenses alleged as objectives of conspiracy does not

render indictment charging conspiracy duplicitous.

[7] RECORDS @2 22

326k22

"Public office" within meaning of statute prohibiting

person from willfully and unlawfully concealing,

removing, mutilating, or destroying records, paper

or documents filed in any "public office" is not

limited to those offices to which public customarily

comes; rather, term includes those offices not

accessible to public where normally more important

and vital governmental records are kept. . 18

U.S.C.A. §2071(b).

See publication Words and Phrases for other judicial

constructions and definitions.

[8] RECORDS <5: 22

326k22

National Security Council was "public office"

within meaning of statute prohibiting destruction of

documents filed or deposited in any "public office."

18 U.S.C.A. §2071(b).

[9] RECORDS <93: 22
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326k22

Statute prohibiting destruction, mutilation or

concealment of documents filed in “public office"

applies only to unlawful destruction or removal of

official records, and as such does not impact upon

functioning of presidency when applied to National

Security Council. 18 U.S.C.A. § 2071(b).

[10] RECORDS «=7 22

326k22

"Custodians" under statute prohibiting custodian of

records filed in public office from concealing,

removing or destroying those records does not apply

only to those who are custodians of records in

technical sense, such a clerks or librarians, but

rather, includes others working in government

agency who have access to sensitive documents. 18

U.S.C.A. §2071(b).

See publication Words and Phrases for other judicial

constructions and definitions.

[11] INDICTMENT AND INFORMATION

(~74 71.2(2)

210k7 1.2(2)

Defendant must be advised by indictment of specific

charge against him in order to enable him to prepare

defense and to protect him against double jeopardy.

U.S.C.A. Const.Amend. 5.

[11] INDICTMENT AND INFORMATION

4F, 71.2(4)

210k71.2(4)

Defendant must be advised by indictment of specific

charge against him in order to enable him to prepare

defense and to protect him against double jeopardy.

U.S.C.A. Const.Amend. 5.

[12] INDICTMENT AND INFORMATION

6: 60

210k60

Indictment is sufficient if it contains elements of

offense in enough detail to apprise defendant of

particular offense with which he is charged.

U.S.C.A. Const.Amend. 5; Fed.Rules

Cr.Proc.Rule 7(c)(1), 18 U.S.C.A.

[13] OBSTRUCTING JUSTICE 67 11

282k11

Charge that defendant knowingly and corruptly

obstructed due and proper exercise of power of

inquiry under which investigations were being held

Page 2

by congressional committees, to wit, consideration

of proposed resolution by committees in question,

by making and causing to be made false statements

and representations to committees, for purposes of

concealing material matters, together with other

factual allegations contained in indictment,

adequately apprised defendant of factual basis for

charge of obstruction of Congress. 18 U.S.C.A. §

1505.

[14] OBSTRUCTING JUSTICE 4p 11

282k11

Indictment furnished sufficient information to

defendant about letters upon which obstruction of

Congress charge was based to enable defendant to

prepare defense and to protect against double

jeopardy, where indictment referred to years letters

were sent and made reference to author of letters and

to previous information provided in another

paragraph of indictment. U.S.C.A. Const.Amend.

5; 18 U.S.C.A. §1505.

[15] OBSTRUCTING JUSTICE Q: 1

282k1

Alleged informality of congressional inquiries did

not protect defendant from charge of obstruction of

Congress; obstruction of Congress statute protects

preliminary and informal inquiries against

obstruction as well as formal proceedings. 18

U.S.C.A. § 1505.

[16] UNITED STATES «:7 23(3)

393k23(3)

Congressional inquiries were "due and proper"

exercises of power of inquiry of Congress, despite

contentions that Congressional committees violated

their own rules and those of House of

Representatives. 18 U.S.C.A. § 1505.

[17] CONSTITUTIONAL LAW (P 68(1)

92k68(1)

Political question doctrine does not leave it to

President to determine whether member of his staff

has violated criminal law, nor does it protect

members of any branch of government from

revelations of wrongdoing or ignorance.

[18] OBSTRUCTING JUSTICE Q: 8

282k8

Despite contention of defendant that crux of

obstruction of Congress allegation was statement

made on behalf of and after consultation with
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President, and that foreign policy and national

security were implicated, defendant charged with

obstruction of Congress could not assert political

question defense; adjudication of foreign policy

issues was not involved, but rather, all that was

involved was question of whether defendant had

violated laws proscribing obstruction of Congress.

18 U.S.C.A. § 1505.

[19] OBSTRUCTING JUSTICE (b 1

282k1

Obstruction of Congress statute prohibits an

endeavor to obstruct as well as a completed

obstruction. 18 U.S.C.A. § 1505.

[20] OBSTRUCTING JUSTICE «a: 11

282k11

Failure of indictment to allege that statements made

by defendant had actual effect of impeding

congressional inquiry did not render indictment

charging obstruction of Congress insufficient. 18

U.S.C.A. § 1505.

[21] INDICTMENT AND INFORMATION

@7 l25(4.1)

210k125(4.1)

Formerly 210k125(4)

Two or more acts which could be charged as

separate offenses may be charged as single count if

these acts can legitimately be characterized as part of

single, continuing scheme or course of conduct.

[22] FRAUD é: 68.10(3)

184k68. 10(3)

General federal false statements law applies to

statements made in response to congressional

committee inquiries. 18 U.S.C.A. § 1001.

[23] FRAUD (p 68.10(3)

184k68.10(3)

General federal false statements law is applicable to

unsworn statements communicated by executive

branch official to member of committee of Congress

in informal circumstances. 18 U.S.C.A. § 1001.

[24] FRAUD é: 68.10(1)

184k68.10(1)

General federal false statements law does not punish

expressions of differences of opinions between

representatives of two branches on policy issues, but

only statements that are proven to be false. 18

U.S.C.A. § 1001.
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[25] FRAUD or» 68.10(1)

184k68.10(1)

President’s unquestioned rule in constitutionally

assigned functions of foreign affairs and national

security may allow his advisor to be "less than

forthcoming" about prospective foreign policy

initiative; however, it does not allow such advisor

to make false statements to Congress in violation of

general federal false statements law. 18 U.S.C.A. §

1001.

[26] FRAUD é): 68.10(4)

184k68. 10(4)

Materiality of false statement is essential element of

offense in prosecution under general federal false

statement statute. 18 U.S.C.A. § 1001.

[27] FRAUD w 68.10(4)

184k68.10(4)

Test of materiality of false statement for purposes of

general federal false statement statute is whether

false statement has natural tendency to influence, or

was capable of influencing, decision of tribunal in

making determination required to be made. 18

U.S.C.A. § 1001.

[28] FRAUD é: 68.10(1)

184k68.10(1)

Actual reliance by agency, department or committee

to whom false statement was made is not element of

offense under general federal false statement statute.

18 U.S.C.A. § 1001.

[29] FRAUD (é: 68.10(1)

184k68.10(l)

Despite defendant’s contention that members of

executive branch so commonly made false

statements when required to provide information to

Congress, particularly with respect to sensitive

activities, without being prosecuted for their acts,

that he was justified in believing that such action

was not criminal, defendant charged with

obstruction of Congress and violation of general

false statement law was provided with sufficient fair

notice that his conduct was criminal. 18 U.S.C.A.

§§ 1001, 1505.

[29] OBSTRUCTING JUSTICE <9: 1

282k1

Despite defendant’s contention that members of

executive branch so commonly made false

statements when required to provide information to
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Congress, particularly with respect to sensitive

activities, without being prosecuted for their acts,

that he was justified in believing that such action

was not criminal, defendant charged with

obstruction of Congress and violation of general

false statement law was provided with sufficient fair

notice that his conduct was criminal. 18 U.S.C.A.

§§ 1001, 1505.

[30] CONSTITUTIONAL LAW «W 265

92k265

Due process does not require that Government cite

litigated fact pattern directly on point as prerequisite

to institution of criminal proceedings. U.S.C.A.

Const.Amend. 5.

[31] CRIMINAL LAW 4»: 13.1(1)

110k13.1(1)

Prior litigation is prerequisite to prosecution for

violation of statute only if particular law is

ambiguous or fails to give to world in language that

common world will understand notice of what law

intends to do if certain line is passed.

[32] WITNESSES (:7 16

410k16

Defendant charged with obstruction of Congress and

violation of general federal false statements law

would be allowed subpoena duces tecum for

specific, relevant documents in custody of former

President or Archivist of United States on former

President’s behalf, where there was sufficient

likelihood that, if claims made in defendant’s proffer

were correct, documents sought from former

President would be material to defendant’s defense.

18 U.S.C.A. §§ 1001, 1505.

[33] CONSTITUTIONAL LAW 4% 72

92k72

No individual, whatever his position, is exempt

from obligation inherent in law to provide evidence,

especially where such evidence is sought by

defendant in criminal case in exercise of his

constitutional right to mount defense to serious

charges against him; however, respect for chief

executive and head of branch of government coequal

to judiciary dictates that production of evidence

from sitting President not be coerced unless such

evidence is necessary to defense and just resolution

of cause.

[33] CRINIINAL LAW 6: 627.5(1)

Page 4

110k627.5(1)

No individual, whatever his position, is exempt

from obligation inherent in law to provide evidence,

especially where such evidence is sought by

defendant in criminal case in exercise of his

constitutional right to mount defense to serious

charges against him; however, respect for chief

executive and head of branch of government coequal

to judiciary dictates that production of evidence

from sitting President not be coerced unless such

evidence is necessary to defense and just resolution

of cause.

[33] CRIMINAL LAW 6: 1222.1

110k1222.1

Formerly 110k1222

No individual, whatever his position, is exempt

from obligation inherent in law to provide evidence,

especially where such evidence is sought by

defendant in criminal case in exercise of his

constitutional right to mount defense to serious

charges against him; however, respect for chief

executive and head of branch of government coequal

to judiciary dictates that production of evidence

from sitting President not be coerced unless such

evidence is necessary to defense and just resolution

of cause.

[34] WITNESSES 47’ 16

410k16

Defendant charged with obstruction of Congress and

violation of general federal false statements law

would be denied subpoena duces tecum for vice

presidential papers, even though defendant asserted

that vice president knew about various activities

relevant to case, where defendant did not and could

not point to any vice presidential authorization for

his activities, and even assuming authorization

would be valid defense, papers appeared to be

largely cumulative.

[35] RECORDS 6: 31

326k31

Provision of Classified Information Procedures Act

which requires defendant to notify prosecution prior

to trial of all classified information defense expects

to use at trial is not unconstitutional. Classified

Information Procedures Act, § 5(a), 18

U.S.C.A.App.; U.S.C.A. Const.Amends. 5, 6.

[36] CRIMINAL LAW 4:: 393(1)

110k393(1)
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Classified Information Procedures Act, which

requires that defendant notify prosecution prior to

trial of all classified information defense expects to

use at trial, does not impermissibly infringe

defendant’s Fifth Amendment right to be silent and

right to testify in his own defense; statute does not

require defendant to specify whether he will testify

or what he will testify about, but rather, requires

merely general disclosure as to what classified

information will be used. Classified Information

Procedures Act, § 5(a), 18 U.S.C.A.App.;

U.S.C.A. Const.Amend. 5.

[36] RECORDS (o: 31

326k31

Classified Information Procedures Act, which

requires that defendant notify prosecution prior to

trial of all classified information defense expects to

use at trial, does not impermissibly infringe

defendant’s Fifth Amendment right to be silent and

right to testify in his own defense; statute does not

require defendant to specify whether he will testify

or what he will testify about, but rather, requires

merely general disclosure as to what classified

information will be used. Classified Information

Procedures Act, § 5(a), 18 U.S.C.A.App.;

U.S.C.A. Const.Amend. 5.

[37] CRIlVIINAL LAW or» 662.1

110k662.1

Classified Information Procedures Act, which

requires defendant to notify prosecution prior to trial

of all classified information defense expects to use at

trial, does not violate defendant’s Sixth Amendment

right to confront witnesses against him; statute

requires defendant merely to identify universe of

classified information he intends to use, it does not

require that defendant attribute any particular piece

of information to cross-examination of any

particular witness. U.S.C.A. Const.Amend. 6;

Classified Information Procedures Act, § 5(a), 18

U.S.C.A.App.

[38] INDICTMENT AND INFORMATION

«’7’ 121.1(7)

210k121.1(7)

Defendant was not entitled to bill of particulars,

where particulars defendant requested went

essentially only to evidentiary details and

Government’s legal theory.

[39] INDICTMENT AND INFORMATION

 

Page 5

(37 137(1)

210k137(1)

Terms "among other things," "among others,"

"among," "at least," "including," "included, but not

limited to," "in part," and "various" could indicate

to jury that defendant was charged with offenses and

conduct in addition to those actually listed in

indictment, and thus, terms would be stricken from

indictment.

[40] INDICTMENT AND INFORMATION

4:73 137(1)

210k137(1)

Term "lethal" in relation to supplies being shipped

to contras and description of military supplies as

consisting of "millions of rounds" and "hundreds of

thousands of pounds" in indictment arising out of

Iran-contra affair would not be stricken; quantities

described were apparently those involved, at least

according. to Government, and throughout relations

between United States and contras, distinction

between lethal and humanitarian assistance had been

made.

[41] INDICTMENT AND INFORMATION

(F 137(1)

210k137(1)

Despite defendant’s contention that term

"enterprise" was term of art well known under

Racketeer Influenced and Corrupt Organization Act,

and that therefore use of term in indictment arising

out of Iran-contra affair might suggest racketeering,

term "enterprise" would not be stricken as

prejudicial; term "enterprise" is fairly neutral

description of activities of alleged conspirators, and

if term means anything other than business to most

individuals, it most likely evokes starship or space

shuttle.

[42] INDICTMENT AND INFORMATION

4’): 137(1)

210k137(1)

Term "coverup" was inflammatory, especially in

context of alleged criminal activity arising out of

Iran—contra affair, and thus, term would be stricken

from indictment.

[43] INDICTMENT AND INFORMATION

($2 137(1)

210k137(1)

References, in indictment arising out of Iran-contra

affair, to defendant’s original codefendants and to
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press reports about shipments to Iran would not be

stricken as irrelevant descriptive recitals; references

to codefendants were relevant to obstruction of

Congress and false statements charges, and press

report references were necessary to understanding of

background of congressional inquiries into activities

of defendant with respect thereto. 18 U.S.C.A. §§

1001, 1505.

[44] INDICTMENT AND INFORMATION

<53: 137(1)

210k137(1)

Reference, in indictment arising out of Iran-contra

affair, to codefendant’s discharge from his position

and fact that defendant himself resigned from his

position would be stricken as irrelevant; inclusion

of facts could be taken by jury as objective

indications of fault or of administration’s

determinations of fault, and thus, were prejudicial

without any special relevance.

[45] INDICTMENT AND INFORMATION

é: 137(1)

210k137(1)

Reference in obstruction of Congress indictment to

Boland Amendment would not be stricken, despite

defendant’s contention that amendment had

relevance, if at all, only to defendant’s state of

mind; amendment’s restrictions were focus of

congressional inquiries at issue, as well as of

defendant’s allegedly false and misleading

statements, and thus, were relevant to indictment.

18 U.S.C.A. § 1505.

[46] INDICTMENT AND INFORMATION

é? 144.1(1)

210k144.1(1)

Alleged prejudicial pretrial publicity arising out of

Iran—contra affair did not establish grounds for

dismissal of indictment charging obstruction of

Congress and violation of general federal false

statement statute. 18 U.S.C.A. §§ 1001, 1505.

[47] CRIMINAL LAW é: 126(2)

110k126(2)

Alleged pretrial publicity did not warrant change of

venue of prosecution for obstruction of Congress

and violation of general false statement statute in

connection with Iran-contra affair; not only was

publicity not especially prejudicial to defendant, but

publicity regarding Iran-contra affair, like that

accompanying many other governmental white-

Page 6

collar criminal cases, was national rather than local.

18 U.S.C.A. §§ 1001, 1505.

[48] CRIMINAL LAW «’7 700(1)

110k700(l)

Dismissal for failure to follow policies of

Department of Justice of indictment charging

violation of general federal false statement statute

and obstruction of Congress was not warranted;

very nature of independent counsel’s responsibilities

suggest that it may not always be possible for him to

follow the policies of Department of Justice. 28

U.S.C.A. §594(f); 18 U.S.C.A. §§ 1001, 1505.

[49] CRIMINAL LAW é: 700(1)

110k700(1)

United States attorney’s manual, by its own

language, creates no rights in any party, and thus,

failure of independent counsel to follow policy set

forth in manual did not require dismissal of

indictment charging obstruction of justice and

violation of general federal false statement law in

connection with Iran-contra affair. 18 U.S.C.A. §§

1001, 1505.

[50] CRIMINAL LAW (#2 700(1)

1 10k700(1)

Independent counsel’s failure to present exculpatory

evidence to grand jury did not require dismissal of

indictment arising out of Iran-contra affair.

*17 Lawrence Walsh, Washington, DC, for

plaintiff.

Richard Beckler, Washington, DC, for

defendant.

OPINION

*18 HAROLD H. GREENE, District Judge.

[1]Defendant has filed a number of pretrial

motions, the government has filed oppositions, and

the Court has received replies and voluminous

appendices. In general, the motions will be denied.

Several of them are subject to denial on a fairly

summary basis, either because Judge Gesell of this

Court ruled on the issues adversely to defendant

while the Poindexter matter was still pending before

him, and the rulings are therefore the "law of the

case," [FN1] or because there is direct appellate

precedent in point contrary to the position taken by
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defendant.

FN1. The law of the case doctrine requires that,

absent extraordinary and compelling circumstances,

rulings made in earlier phases of particular litigation

are binding in later phases of the same lawsuit. See

International Union, UAW v. Donovan, 756 F.2d

162, 165 (D.C.Cir 1985); Laffey v. Northwest

Airlines, Inc. 642 F.2d 578, 585 (D.C.Cir.1980);

Laffey v. Northwest Airlines, Inc. 740 F.2d 1071,

1082-83 (D.C.Cir.1984) United States v. Eilberg,

553 F.Supp. 1, 3 (D.D.C.1981).

Notwithstanding these preliminary obstacles, the

Court has subjected all of defendant’s motions to

careful analysis. Where it has concluded that a

particular position taken by defendant is contrary to

the law of the case or appellate precedent, it has

nevertheless considered the merits, at least to the

extent of satisfying itself that an injustice would not

be done, in the context of this case, by following the

previous rulings, or that some distinction did not

exist between the situation here and that presented

by the precedents. Other motions were of course

considered under broader criteria. Not yet decided

is defendant’s motion pursuant to Kastigar v. United

States, 406 U.S. 441, 92 S.Ct. 1653, 32 L.Ed.2d

212 (1972) with respect to which a number of issues

are being set down for oral argument.

I

Count One

Defendant has moved to dismiss Count One of the

indictment, which charges him with a violation of

18 U.S.C. § 371 by participation in a conspiracy, on

two grounds: (1) that it alleges not one but several

conspiracies and is therefore multiplicious; and (2)

that to the extent that Count One incorporates Count

Sixteen of the original indictment it fails to state an

offense. The motion lacks merit and will be denied.

A. Multiplicity

[2] Defendant contends that Count One charges

one conspiracy to make false statements and destroy

documents which theoretically could have started in

August 1985; another, to obstruct congressional

inquiries, which began on July 25, 1986 and ended

August 6, 1986; and a third, to obstruct other

congressional inquiries, which began in November

1986; and that on this basis the count is fatally

Page 7

multiplicious. [FN2]

FN2. Ordinarily two or more distinct offenses may

not be charged in a single count. 1 C. Wright,

Federal Practice and Procedure: Criminal, § 142

(2d ed. 1982); but see, Part III——E infra.

[3][4][5][6] However, the Court concludes that

Count One charges but a single conspiracy to defeat

congressional inquiries into the defendants’ Iran-

contra activities by a variety of means, as necessary

to conceal the conspirators’ activities, and that this

is a permissible and not multiplicious method of

charging a conspiracy. [FN3] Neither a number of

objects nor a numbers of means to effectuate those

objects transforms a single conspiracy into several

such agreements. See Braverman v. United *19

States, 317 U.S. 49, 53-54, 63 S.Ct. 99, 101-02, 87

L.Ed. 23 (1942), where the Supreme Court stated

that "[w]hether the object of a single agreement is to

commit one or many crimes, it is in either case that

agreement which constitutes the conspiracy which

the statute punishes. The one agreement cannot be

taken to be several agreements and hence several

conspiracies because it envisages the violation of

several statutes rather than one [On this basis,

the] allegation in a single count of a conspiracy to

commit several crimes is not duplicitous....". See

also, United States v. Treadwell, 760 F.2d 327, 336

(D.C.Cir.1985); United States v. Addonizio, 451

F.2d 49, 59-60 (3rd Cir.1972). [FN4] In fact, a

single conspiracy count which includes allegations

of several objects, several means, and several overt

acts is more typical of criminal litigation in the

federal courts--as, for example, in indictments

charging violations of the drug laws--than the

segmented charges defendant claims to be the only

ones warranted by law. [FN5]

B. Incorporation of Count Sixteen

FN3. Contrary to defendant’s contention (Reply

Brief at 2—3, 7), there is no reason why a single

conspiracy could not have as its object the

obstruction of several legislative inquiries not

overlapping as to time, into the same or of related

subjects. As the Court of Appeals said in United

States v. Tarantino, 846 F.2d 1384, 1391

(D.C.Cir.1988), the existence of a single conspiracy

or multiple conspiracies is primarily a question of

fact for the jury. Defendant’s attempt to distinguish

Tarantino on the basis that the indictment here
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charges multiple conspiracies simply assumes the

result.

FN4. Kotteakos v. United States, 328 US. 750, 66

S.Ct. 1239, 90 L.Ed. 1557 (1946), the famous

spokes-of-the-wheel case and the only decision cited

by defendant with even marginal relevance to the

issue, involved a series of totally unrelated offenses

tied together only through a "common key figure."

That description does not fit the charges here.

FNS. For similar reasons, Count One is not

duplicitous or multiplicitous in the sense that

different proof may be required for each of the

offenses alleged as objectives, inasmuch as the

evidence would go toward establishing a single

offense. See United States v. Hubbard, 474

F.Supp. 64, 71-72 (D.D.C.1979) (single conspiracy

although the 59 overt acts constituting the means

and objectives "can logically be grouped into

separate categories"); United States v. Recognition

Equipment, 711 F.Supp. 1, 7-9 (D.D.C.1989)

(conspiracy charge included allegations of a

kickback scheme, a scheme to replace the

Postmaster General, theft of USPS property, mail

and wire fraud, and corruption of USPS operations,

but the court held that the indictment properly

charged a single conspiracy to violate statutes and

to impede the lawful functions of the USPS "by

multiple and interrelated means" for the ultimate

purpose of securing the contract for the defendant).

Count One, as narrowed by the government in

August 1989, retains as one of its objects the

violation by Poindexter’s then codefendant Oliver

North of 18 U.S.C. § 2071(b), as alleged in Count

Sixteen of the original indictment. Count Sixteen,

in turn, charged that North altered or caused to be

altered certain memoranda of the National Security

Council (NSC) that were in his custody. Defendant

argues, first, that there could be no violation

because the NSC is not a "public office" within the

meaning of the statute, and second, that North did

not have “custody" of the papers he allegedly

falsified and destroyed. These arguments are

likewise without merit.

[7] It is defendant’s theory that a “public" office is

only one to which the public customarily comes, as,

for example, a Post Office window or a welfare

office. To be sure, the term "public" office could

conceivably be construed to mean just that;
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however, it could also be taken to mean a

governmental office, as distinguished from a private

one. There is not the slightest reason to suppose

that, when Congress sought to protect governmental

documents from destruction, concealment, or

mutilation, it meant to single out those offices that

are customarily visited by members of the public,

while leaving unprotected those offices not

accessible to the public where normally the more

important and vital government records are kept.

It is accordingly not surprising that the reported

decisions do not bear out defendant’s theory. In

Coplon v. United States, 191 F.2d 749

(D.C.Cir.1951), the Court of Appeals for this

Circuit upheld the espionage conviction of a

Department of Justice employee who had concealed

and removed highly secret FBI reports located in

Department of Justice offices not accessible to the

public. In a similar vein, in McInemy v. United

States, 143 F. 729 (lst Cir.1906), the First Circuit,

discussing the categories of records protected by the

predecessor statute of section 2071, mentioned such

documents as the “report of a commanding general

as to the operations of an army, or of a naval

commander" [that when] "deposited or filed in the

proper office, would clearly enough in the sense of

*20 the statute be so far a record of the events to

which it relates as to render a person responsible

who takes it from its public place and destroys it."

143 F. at 133. [FN6]

FN6. The same conclusion was reached in United

States v. North, 708 F.Supp. 364, 369 n. 3

(D.D.C.1988). Defendant’s reliance to the contrary

on Davidson v. United States, 292 F. 750 (3rd

Cir.1923) is misplaced, for in that case not only

was the conviction affirmed, but the records were

truly not public records; they were the records of a

bankrupt, title to which remained with the trustee,

which had merely been left with the bankruptcy

referee, but had not even filed in the bankruptcy

proceeding.

[8] [9] These cases only acknowledge the obvious.

Even if there were no such decisions, the Court

would not lightly hold, absent compelling legislative

history, that Congress intended to restrict the statute

to the protection of the often relatively unimportant

documents found in areas where the public has

access while withholding that protection from the

documents of the National Security Council [FN7]
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in whose integrity the public and the government

have the highest interest. [FN8]

FN7. The Court also rejects defendant’s argument

that application of section 2071 to NSC documents

would intrude upon the constitutionally-based

doctrine of executive privilege. Defendant’s

Memorandum at 16-17. That statute, of course,

applies only to the unlawful destruction or removal

of official records, and as such it does not impact

the functioning of the Presidency. See Nixon v.

Administrator of General Services, 433 U.S. 425,

439-55, 97 S.Ct. 2777, 2788—96, 53 L.Ed.2d 867

(1977), where the Supreme Court held that even the

required processing of Presidential papers, with no

claim of criminality, did not improperly invade

Executive power.

FN8. See also, 44 U.S.C. §§ 2201-2207,

Presidential Records Act of 1978, whose purpose it

was "to establish public ownership of records

created by future Presidents and their staff in the

course of discharging their official duties."

(emphasis added) H.R.Rep. No. 95-1487, 95th

Cong, 2d Sess. 2 (1978), reprinted in 1978

U.S.Code Cong. & Adm.News 5732, 5733. The

government has asserted that it will prove at trial

that NSC staff members were informed£3 thatM

documents in the central files of the NSC were

official governmental records that could not be

destroyed or otherwise tampered with.

[10] Defendant’s argument regarding "custody"

suffers from similar artificiality. There is no

warrant for supposing, and no legislative history

suggesting, that Congress meant to subject to

punishment under section 2071 only those who are

the custodians of records in the technical sense, such

as clerks or librarians, but to permit others working

in a government agency who have access to sensitive

documents to destroy or alter them with impunity.

The obvious purpose of the statute is to prohibit the

impairment of sensitive government documents by

those officials who have access to and control over

them, and no court has ever held to the contrary.

See generally, Coplon, supra, where the defendant

was found to have custody of classified documents

to which she gained access in the course of her

employment as an attorney in the Internal Security

Section of the Department of Justice. Not only was

she not the official "custodian" of the records, but

she had specifically been told that she no longer had
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routine access to them.

The motion to dismiss Count One is denied.

11

Counts Two and Three

Count Two of the indictment alleges that from

July 21 to August 6, 1986, defendant obstructed and

endeavored to obstruct inquiries being had by

several committees of the House of Representatives

in violation of 18 U.S.C. § 1505. This obstruction

is alleged to have occurred basically in two ways:

(1) by the dispatch of letters to the committees on

July 21, 1986 which were false, and (2) by making

arrangements for a meeting between House members

and Oliver North in the course of which North made

a number of false statements. Both of these

activities are alleged to have been intended to

obstruct the inquiry of the House committees.

According to defendant, Count Two fails to state an

offense on various grounds.

A. Failure to Inform Defendant of the Offense

[11][l2] A defendant must, of course, be advised

by the indictment of the specific *21 charge against

him inprder to enable him to prepare a defense and

to protect him against double jeopardy. Hamling v.

United States, 418 US 87, 117-18, 94 S.Ct. 2887,

2907—2908, 41 L.Ed.2d 590 (1974); United States

v. Conlon, 628 F.2d 150, 155-56 (D.C.Cir.1980);

United States v. Shorter, 608 F.Supp. 871, 874 n. 2

(D.D.C.1985), aff’d. 809 F.2d 54 (D.C.Cir.1987);

United States v. Madeoy, 652 F.Supp. 371, 374

(D.D.C.1987). An indictment is sufficient in this

regard if it contains the elements of the offense and

enough detail to apprise the defendant of the

particular offense with which he is charged.

Conlon, id. at 155. See also, Fed.R.Crim.P.

7(c)(1). The indictment in this case meets these

requirements .

[13] Paragraph 11 of Count Two clearly details

the elements of the offense of obstruction of

Congress: that Poindexter knowingly and corruptly

obstructed the due and proper exercise of the power

of inquiry under which investigations were being

had by congressional committees, to wit, the

consideration of a proposed resolution by the

committees in question, and that he did so by

making and causing to be made false statements and
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representations to these committees, for the purpose

of concealing material facts.

It may be that this paragraph is by itself adequate

to protect Count Two against a claim of insufficient

notice of the charges. In any event, the count

contains additional specificity, for while the factual

allegations contained therein are somewhat

disjointed, they adequately apprise the defendant of

the factual basis for the charge against which he

must defend.

[14] Defendant’s claim focuses on paragraphs 7

through 10 of Count Two. Paragraph 7 states that

defendant’s July 21 letters, which referred to 1985

letters, were false and misleading because, as

defendant "well knew and believed, the 1985 letters

. would not have been a truthful response to the

1986 inquiries." It is defendant’s position that,

because Count Two does not identify the 1985

letters further or specify in what manner they were

false, the allegation is vague and does not permit

him properly to prepare for trial on this charge.

However, the reference to "the 1985 letters" in

paragraph 7, together with the reference to Robert

C. McFarlane in paragraph 5 (the author of the

letters), and that to previous information "provided

by this office" in paragraph 6, furnish sufficient

information to defendant about "the 1985 letters" to

enable him to prepare his defense and to protect him

against double jeopardy. [FN9]

FN9. The Court also takes note that the 1985 letters

were identified in considerable detail in Counts Five

through Seven of the original indictment in this

case. '

Defendant further claims that paragraphs 8

through 10 fail to allege any additional acts of

obstruction with the requisite specificity. [FNlO]

Paragraph 8 states that, in response to a request

from the Chairman of the House intelligence

committee, and "in accordance with arrangements

made and approved by the defendant

POINDEXTER," Oliver North met with members

and staff of the committee to answer questions

relating to the Iran-contra affair. Paragraph 9 goes

on to allege that in the course of the meeting, North

made numerous specified false and misleading

statements intended to obstruct the Committee’s

inquiry. Finally, paragraph 10 avers that following

that meeting, Poindexter, knowing that North’s
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representations had been false, nevertheless sent a

message to him stating, "Well done. "

FN10. It is not clear that defendant’s motion would

prevail even if he were correct in that claim, for

Count Two would charge an offense even if it did

not contain paragraphs 8 through 10.

The precise discussions between Poindexter and

North prior to the meeting on August 6 are not

averted. However, the relevant paragraphs, in

conjunction with the "Well Done" congratulation

following the false statements at the meeting--about

which Poindexter knew--make clear that Poindexter

is alleged to have arranged for North to lie to the

committee members and staff so as to obstruct their

inquiry. To the extent that it might be argued that

the language did not adequately inform defendant of

the alleged criminality, this was *22 certainly done

by the juxtaposition of these factual charges with

paragraph 11 which relates the facts to an

obstruction. The Court concludes that paragraphs 8

through 11 as well as paragraph 7 provide the

defendant with enough factual detail to enable him

to prepare his defense.

B. Due and Proper Inquiry

[15] Defendant contends next that the

congressional inquiries at issue in Counts Two and

Three were insufficiently formal to be protected

against obstruction, and that they lacked the

necessary compulsion. It is established, however,

that the statute protects preliminary and informal

inquiries .against obstruction as well as formal

proceedings. United States v. Mitchell, 877 F.2d

294 (4th Cir.1989); United States v. North, 708

F.Supp. 385, 386 (D.D.C.1988); see also, Rice v.

United States, 356 F.2d 709, 712 (8th Cir.1966);

United States v. Fruchtman, 421 F.2d 1019 (6th

Cir.1970). Defendant’s reliance to the contrary on

McGrain v. Daugherty, 273 U.S. 135, 47 S.Ct.

319, 71 L.Ed. 580 (1927) is misplaced. That case

holds only that Congress may use compulsory

process to exercise its power of inquiry, not that all

other means for exercising that power are invalid.

[16] In a related argument, defendant claims that

the committees violated their own rules and those of

the House of Representatives, and that for that

reason the inquiries in question were not "due and

proper" exercises of the power of inquiry. [FNll]
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However, to the extent that defendant cites authority

for that claim, it stands only for the proposition that

a witness from whom a committee seeks to compel

answers has a right to insist that the proper

procedures be followed. See, e.g., Yellin v. United

States, 374 U.S. 109, 83 S.Ct. 1828, 10 L.Ed.2d

778 (1963); Liveright v. United States, 347 F.2d

473 (D.C.Cir.1965). What the cases do not hold is

that, when a congressional committee is engaged in

a less formal inquiry--as committees frequently do,

in advance or in lieu of formal, sworn hearings--the

witnesses are free to lie and otherwise to obstruct

the body without fear of the law of obstruction. The

Court of Appeals for this Circuit said in Shimon v.

United States, 352 F.2d 449, 450 (D.C.Cir.1965),

that "Congress’ concern with the obstruction of

justice may not be avoided by such empty

technicalities;" and the Fourth Circuit recently

reiterated

FNll. Among the rules allegedly violated was

House Rule XI which requires committee meetings

to be open to the public, compels the committees to

keep a complete record of their proceedings,

requires the chairman to announce the subject of the

investigation at the start of any hearing, and allows

each witness to obtain a transcript of the

proceedings.

The question of whether a given congressional

investigation is a ’due and proper exercise of the

power of inquiry’ for purposes of § 1505 can not

be answered by a myopic focus on formality.

Rather, it is properly answered by a careful

examination of all the surrounding circumstances.

If it is apparent that the investigation is a

legislative exercise of investigative authority by a

congressional committee in an area within the

committee’s purview, it should be protected by §

1505.

Mitchell, 877 F.2d at 300-01; see also, United

States v. Sutton, 732 F.2d 1483, 1490 (10th

Cir.1984). [FN12]

FN12. The questions raised by the committees must

of course be within their jurisdiction—-as they were

here.

C. Political Question

Defendant next contends that a scrutiny of his

letters would be equivalent to a scrutiny of the
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President’s conduct and pronouncements, and that

on this basis Count Two presents a political question

beyond the competence of the Judiciary under the

separation of powers, Baker v. Carr, 369 U.S. 186,

217, 82 S.Ct. 691, 710, 7 L.Ed.2d 663 (1962),

particularly since foreign policy and national

security were implicated. Haig v. Agee, 453 U.S.

280, 292, 101 S.Ct. 2766, 2774, 69 L.Ed.2d 640

(1981); C. & S. AirLines v. Waterman Corp., 333

U.S. 103, 111, 68 S.Ct. 431, 436, 92 L.Ed. 568

(1948). More specifically, he asserts that "the crux

of the obstruction of Congress allegation is a

statement made on behalf of *23 and after

consultation with the President [that] expressed

the President’s belief that the Administration was in

compliance" [with the Boland Amendment].

Defendant’s Memorandum at 24. Defendant goes

on to say that, since the President had declared

through his spokesmen that the NSC staff had not

been in violation of either the spirit or the letter of

the law, to pursue Count Two would be "to call into

question" the "presidential pronouncements.... The

clear implication of a guilty verdict on.... Count

two would be either that President Reagan lied on

these other occasions or that he had no grasp of what

he was talking about in the area of foreign affairs.

Either way, a showing of an absolute lack of respect

for the President would result." Defendant’s

Memorandum at 26-27.

[17] The Court does not know at this juncture

whether the defendant made his statements "after

consultation with the President" nor does the Court

know whether these statements represented the

President’s views. That may or may not have been

so; at this time we have only defendant’s version of

his discussion with President Reagan. But see, Part

V-B infra. In any event, the political question

doctrine does not leave it to the President to

determine whether a member of his staff has violated

the criminal law, nor does it protect members of any

branch of government from revelations of

wrongdoing or ignorance.

[18] Nothing in this case would require the Court

to adjudicate foreign policy issues, a subject plainly

beyond its competence; all that is involved is the

question whether one particular individual-—this

defendant-has violated the laws proscribing

obstruction of Congress, a subject not beyond the

Court’s jurisdiction. The Supreme Court has

instructed the lower courts that it would be "error to
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suppose that every case or controversy that touches

foreign relations lies beyond judicial cognizance."

Baker v. Carr, 369 U.S. at 211, 82 S.Ct. at 707;

see also, Japan Whaling Association v. American

Cetacean Society, 478 U.S. 221, 227, 106 S.Ct.

2860, 2864, 92 L.Ed.2d 166 (1986); United States

v. Nixon, 418 U.S. 683, 694, 94 S.Ct. 3090, 3100,

41 L.Ed.2d 1039 (1974). The political question

defense is therefore rejected.

D. Count Three

[19][20] Defendant claims that Count Three is

based on false statements alone, and that on this

basis, under United States v. Griffin, 589 F.2d 200,

205 (5th Cir.1979), the indictment should have

alleged that the statements had the actual effect of

impeding a congressional inquiry. See also, United

States v. Perkins, 748 F.2d 1519 (11th Cir.1984).

The short answer to that contention is that the

obstruction statute prohibits an "endeavor to"

obstruct as well as a completed obstruction. See,

United States v. Russell, 255 U.S. 138, 41 S.Ct.

260, 65 L.Ed. 553 (1921); United States v.

Jackson, 513 F.2d 456, 460 (D.C.Cir.1975).

[FN13] It follows that an obstructive effect is not a

prerequisite to a Violation.

FN13. Moreover, Griffin, the precedent principally

relied on by defendant, was recently rejected by the

Fifth Circuit which had authored that decision. See

United States v. Williams, 874 F.2d 968, 980—81

(5th Cir.1989).

Beyond that, Count Three is not premised solely

on false statements; several additional acts of

obstruction are charged. According to the

indictment, the House and Senate intelligence

committees began to inquire in early November

1986 into reports that the government was selling

arms to Iran, and they decided to seek the testimony

of defendant Poindexter, in addition to CIA Director

William J. Casey, on that issue. Arrangements were

made for a meeting with Poindexter on November

21, 1986 and, in anticipation of that meeting,

defendant directed his subordinates, including

Oliver North, to prepare a chronology of events

leading to the arms shipments, to be used at the

meeting. The final version of the chronology, it is

claimed, deliberately misrepresented the time the

government first learned of the shipment of Hawk

missiles to Iran, and in his appearances Poindexter
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made false statements to the congressional *24

delegation corresponding to the chronology.

Additionally, defendant allegedly sought to

obstruct the committees by deleting stored messages

from his files in the NSC computer system that

would have revealed his activities in relation to the

Iran initiative and in the provision of assistance to

the Contras. All these actions are said to have been

taken with the specific purpose of obstructing the

inquiries of the congressional committees and of

concealing facts that were material to these inquiries

and that would have prolonged them had they been

truthfully disclosed. In short, the allegations in

Count Three go beyond false statements; the

indictment alleges that defendant committed other

acts of obstruction as well, and on that basis, too,

the argument based on Griffin must be rejected.

E. Duplicity

[21] Defendant finally contends with respect to

Counts Two and Three that they are each

impermissibly duplicitous because he is charged in

each count with obstructing more than one

congressional committee by more than one method.

Accordingly, says the defendant, these counts must

be either dismissed or modified. However, it does

not follow that, because a count alleges several acts,

each of which could constitute a separate offense,

each such act must be charged as a separate count or

be dismissed for duplicity. On the contrary, as

discussed in Part I supra, two or more acts which

could be charged as separate offenses may be

charged as a single count if these acts can

legitimately be characterized as part of a single,

continuing scheme or course of conduct. See United

States v. Mangieri, 694 F.2d 1270, 1282

(D.C.Cir.1982); United States v. Shorter, 809 F.2d

54, 56 (D.C.Cir.1987). Indeed, a contrary rule

would risk unfairness to the defendant who might

otherwise be subjected to multiple punishments for a

single criminal episode. Any dangers presented by

the prosecution of a defendant by way of a single

count with more than one allegation of criminal

conduct--such as the possibility that the jury would

render a guilty verdict without unanimity regarding

the events in question——can be more than adequately

controlled through instructions to the jury.

III

Counts Four and Five
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Count Four of the indictment charges defendant

with violation of 18 U.S.C. § 1001, in that he

allegedly falsely told members of the Senate and

House intelligence committees (1) that he did not

learn until January 1986 that Hawk missiles had

been shipped to Iran two months earlier, and (2) that

he had not learned until November 20, 1986 that

anyone in the United States government had prior

knowledge of the shipment of such missiles to Iran

in November 1985. The allegation is that defendant

had, in fact, been advised by Oliver North by

November 20, 1985 that such a shipment was about

to take place, and in November and December 1985

that a shipment of Hawk missiles had occurred.

Count Five of the indictment charges a violation

of 18 U.S.C. § 1001, in that defendant allegedly

falsely told members of the Senate intelligence

committee that he had not learned until January

1986 that Hawk missiles had been shipped to Iran in

November 1985, when in fact Oliver North had

advised him in November and December 1985 that

such a shipment was about to take place', and he was

further advised by North that such a shipment had

taken place.

Defendant requests that these counts be dismissed

for failure to state offenses under section 1001; that

the statute may not be applied to unsworn statements

by an Executive Branch official; that the statute

does not provide fair notice to him that his conduct

was prohibited by law; and that the false statements

he allegedly made were not material.

A. Statements made to Congress

[22] Defendant contends most broadly that section

1001--the general federal false statements 1aw--does

not apply to statements made with respect to the

non-administrative *25 functions of the Legislative

Branch. While conceding that no case has ever

carved out such an exception, he urges that,

inasmuch as the courts have held that the statute

does not apply to the adjudicative functions of the

Judicial Branch, this Court should, on the same

basis, hold that the law does not apply to the

Congress (except for its administrative functions).

It is quite correct that several courts have decided

that a person may not be convicted under section

1001 for statements made in the course of judicial

proceedings. See United States v. Rodgers, 466
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US. 475, 483 n. 4, 104 S.Ct. 1942, 1948 n. 4, 80

L.Ed.2d 492 (1984), for a collection of the relevant

cases; and in this jurisdiction see, Morgan v.

United States, 309 F.2d 234, 237 (D.C.Cir.1962).

Even if this Court were inclined to draw the parallel

defendant invites it to draw between the Judicial and

the Legislative Branches in this respect--and it is not

[FN14]--the Court of Appeals for this Circuit has

determined that section 1001 applies to

congressional committee inquiries.

FN14. To do so would, inter alia, result in an

interpretation of the law that punished the deception

of Congress in trivial "administrative" contexts,

while permitting deceptions that affect the core

functions of the Legislative Branch. Moreover, the

court in Morgan rested its decision on the problems

that would arise in the judicial context were the

statute applied to "traditional trial tactics," 309 F.2d

at 237—-a consideration that does not apply to

statements made to the Congress.

In United States v. Hansen, 772 F.2d 940, 943-44

(D.C.Cir.1985), that court, speaking through Judge

(now Justice) Scalia explicitly and unambiguously

held that a House committee is a "department" for

purposes of section 1001, since that term "was

meant to describe the executive, legislative and

judicial branches of the Government" (citing

Bramblett infra ). [FN15] It further expressly held

that the term "jurisdiction" encompasses an

investigation by a congressional committee. Id. In

other words, Hansen has authoritatively decided that

a congressional investigation is "a matter within

the jurisdiction of any department of the United

States." That, of course, ends the matter as far as

this Court is concerned.

FN15. Defendant’s effort to characterize the

Hansen case as one which, unlike the instant case,

involves only housekeeping functions, is unavailing,

for three reasons. First, the Hansen court did not

suggest any distinction between congressional

housekeeping and legislative functions, so as to

include the former and exempt the latter. Second, it

hardly makes sense to classify a congressional

investigation of Hansen, a Member of Congress, as

"housekeeping," while regarding an inquiry into the

behavior of Executive officials, such as defendant,

as legislative. Third, inquiries that begin as

housekeeping matters frequently have the potential

to result in legislative investigations——which is
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precisely what happened in Hansen--thus rendering

impractical the distinction defendant seeks to draw.

In addition to Hansen, see also, United States v.

Bramblett, 348 US. 503, 75 S.Ct. 504, 99 L.Ed.

594 (1955); United States v. D’Amato, 507 F.2d

26 (2d Cir.1974); United States v. Diggs, 613 F.2d

988 (D.C.Cir.1979); North, 708 F.Supp. at 383-

84.

B. Unswom and Informal Communications to

Congress

[23] Defendant contends next that section 1001

may not properly be applied to an unswom

statement communicated by an Executive Branch

official to a member or a committee of Congress in

informal circumstances.

As discussed in Part II above, Poindexter, who

was not under subpoena to meet with the members

of the intelligence committees, nevertheless agreed

to meet with some of these members and their staffs

at the White House. According to his motion, the

purpose of the meeting was to provide policy

background prior to the taking of the sworn

testimony of CIA Director Casey; Poindexter

himself was not to appear for the actual hearings;

the White House conference did not include the

trappings of a formal committee meeting; he was

not placed under oath; and no verbatim transcript

was maintained. In short, the meeting partook of

none of the formalities of a full-fledged

congressional hearing.

Defendant predicts that the application of the false

statements statute in that kind of setting would have

a chilling effect on communications between the two

branches of government. As he notes, "[o]ffieials in

*26 the Executive Branch routinely communicate

with Congress concerning an enormous range of

subjects relating to the business of government,

including proposed legislation, matters under

investigation by Congress, actions taken or

contemplated by the Executive Branch, Congress’s

oversight of the Executive Branch, budget requests,

treaties, and presidential appointments. Such

communications may be written or oral, formal or

informal, and may involve individuals at any level

of the Executive Branch and either members of

Congress or other staffs." Defendant’s

Memorandum at 19. In this view, the situation is

aggravated by the fact that section 1001 prohibits
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false statements in the broadest sense. [FN16]

FN16. Section 1001 has been held to prohibit not

only false statements concerning objective facts but

also false statements concerning intent. See

Corcoran v. United States, 229 F.2d 295 (5th

Cir.1956). It has been held to prohibit not only

statements that are false but also those that fail to

disclose a material fact. See United States v.

Mattox, 689 F.2d 531, 533 (5th Cir.1982). It has

also been held to reach statements not only made

directly to the federal government but also

statements submitted to nonfederal agencies

receiving federal funds. See United States v.

Petullo, 709 F.2d 1178, 1180 (7th Cir.1983). And

it has been held applicable even to false statements

in records subject to government inspection. See

Gonzales v. United States, 286 F.2d 118 (10th

Cir.1960).

The Court is not unsympathetic to these

considerations. It may indeed be that the application

of section 1001 to statements made by Executive

officials in the course of informal contacts with

congressional officers would complicate future

relationships between the two branches and thus

could disrupt the orderly functioning of government.

At a minimum, it could eventuate that the Executive

officials would be more stilted and careful and less

forthcoming than they might otherwise be.

[24] On the other hand, it cannot be gainsaid that

the chill defendant forecasts between the Executive

and the Legislative Branches on account of false

statement prosecutions may be nothing more than

the natural consequence of the deterrent effect of the

criminal law. After all, section 1001 does not

punish expressions of differences of opinion

between representatives of the two branches on

policy issues, but only statements that are proven to

be false. Moreover, as the government notes, at this

juncture it is only speculation that enforcement of

section 1001, as in the instant case, would damage

communications between Congress and the

Executive. Should such damage occur, the

appropriate forum for a policy-driven exception to

the statute would be the political branches, not the

Judiciary.

[25] In any event, here again, the Court is not

writing on a clean slate. In Marzani v. United

States, 168 F.2d 133 (D.C.Cir.), aff’d by an equally
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divided Court, 335 US. 895, 69 S.Ct. 299, 93

L.Ed. 431 (1948), the Court of Appeals upheld a

conviction of a government employee who had lied

about his past Communist connections. The court

took note of the defendant’s objection

that the statements were not under oath and

were not stenographically transcribed; that the

interview was at appellant’s request; that there

were only two participants in the conference; that

they addressed each other by their first names, and

that they discussed a variety of topics.

Id. at 141-42. But, said the court, the statute

does not limit the offense to formal statements,

to written statements, or to statements under oath.

It applies to ’any false or fraudulent statements or

representations, in any matter with the

jurisdiction of any department or agency of the

United States.’

Id. at 142. This Court is of course bound by that

determination and will follow it. [FN17]

FN17. Nor would the Court be justified in drawing

the distinction defendant asks it to draw between

ordinary citizens and officials of the Executive

Branch. In our free, constitutional system, such a

distinction would be proper only if it were clearly

required by a mandate of the policymaking

branches of government. No such mandate is

present here. On a similar basis, the Court rejects

defendant’s argument that the application of section

1001 to communications from the President’s

advisor on foreign affairs and national security

would be improperly to invade the Presidential

prerogatives in these two areas. The President’s

unquestioned role in these constitutionally assigned

functions may allow his advisor to be "less than

forthcoming about prospective foreign policy

initiatives," Defendant’s Memorandum at 23; it

does not allow such an advisor to make false

statements to the Congress.

*27 C. Materiality

[26][27] Defendant also argues that the allegedly

false statements he made were not material to the

committees’ inquiries. Materiality is an essential

element of the offense in a prosecution such as this.

Freidus v. United States, 223 F.2d 598, 601

(D.C.Cir.1955); Weinstock v. United States, 231

F.2d 699, 701 (D.C.Cir.1956). The test of

materiality is "whether the false statement has a

natural tendency to influence, or was capable of
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influencing, the decision of the tribunal in making a

determination required to be made." Weinstock at

701-02; see also, Hansen, supra.

Defendant contends that the element of materiality

is lacking here because the indictment does not

allege that element and the government cannot prove

actual reliance by the committees on his allegedly

false statements. Neither claim is justified.

[28] The indictment alleges both in Count Four

and in Count Five that defendant "unlawfully,

willfully, and knowingly made and caused to be

made material false, fictitious, and fraudulent

statements and representations " (emphasis

added). Insofar as proof is concerned, defendant’s

formulation represents a mistaken view of the law.

The Court of Appeals has plainly said that "proof of

actual reliance is not required; the Government

need only make a reasonable showing of its potential

effects." Hansen, 772 F.2d at 949; see also, United

States v. Diggs, 613 F.2d 988, 999 (D.C.Cir.1979).

This formulation of the appropriate standard by the

Court of Appeals does not include the element

defendant claims to be critical: that of actual

reliance. See also, United States v. Quirk, 167

F.Supp. 462, 464 (E.D.Pa.), aff’d, 266 F.2d 26 (3d

Cir.1959). In any event, it will be for those who

evaluate the trial evidence to decide whether the

government has proved materiality.

Defendant claims, more directly, that

representations regarding his personal knowledge of

the Hawk shipment to Iran were not material; that

the committees were inquiring far more broadly into

the participation of the United States government as

such in sales of weapons to that country. That,

again, is too cramped a view of the scope of

congressional inquiries and of the concept of

materiality. To be sure, the committees were

investigating the issue of United States government

involvement in sales of arms to Iran. But it was

plainly material to that inquiry when the defendant--

the President’s principal advisor on national security

and the senior official of the NSC, the body

identified with the Iran initiative--first learned of

government involvement in the shipment of arms to

that country.

The motion to dismiss Counts Four and Five of

the indictment is denied.
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IV

Fair Notice Under Statute

Defendant contends, in a separate motion, that

sections 1001 and 1505 of Title 18 failed to provide

him with fair notice that his conduct was criminal,

and that this vice infects Counts Two through Five.

He does not, he cannot, argue that these statutes are

impermissibly vague as not providing notice to one

and all that it is a crime knowingly to make false

statements to congressional bodies, as to other

government agencies, or that it is a crime to

deliberately obstruct investigations or inquiries by

such entities. Both sections have been applied and

sustained too many times for that argument to be

seriously made.

[29] Defendant’s point is both narrower and

broader: it is that members of the Executive Branch

so commonly make false statements when required

to provide information to Congress, particularly

with respect to sensitive activities, without ever

having been prosecuted for their acts, that *28 he

was justified in believing that such action was not

criminal. Defendant’s Memorandum at 2—3, 8, 12-

14. The Court rejects this notion for several

reasons.

[30][31] First, it is simply not true that no

Executive official had ever been prosecuted prior to

the Iran-contra affair on the charge of lying to a

congressional committee. See United States v.

Lavelle, 751 F.2d 1266 (D.C.Cir.1985). Second,

due process does not require that the government

cite a "litigated fact pattern directly on point" as a

prerequisite to the institution of criminal

proceedings. United States v. Mallas, 762 F.2d

361, 364 (4th Cir.1985). It would therefore be

irrelevant if Executive officials had not previously

been prosecuted for false statements to Congress.

[FN18] Third, Congress made it clear by enactment

of the Hughes-Ryan Amendment, 50 U.S.C. § 413,

which imposes substantial reporting requirements on

the Executive Branch relating to intelligence

activities, that it expects Executive officials to tell

the truth when reporting to Congress with respect to

such activities. Thus, if, as defendant claims, there

is a pattern of lying by Executive officials when

reporting to the Congress, [FN19] the proper

response under Hughes-Ryan would be to end that

practice rather than to sanction it by accepting it as a

defense to a criminal charge. Finally, as Judge
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Gesell stated in North, it would come as no surprise

to an ordinary citizen that section 1001 prohibits the

making of false statements to a government agency;

nor should it come as a surprise to a high

government official. 708 F.Supp. at 368.

FN18. Prior litigation is a prerequisite only if the

particular law is ambiguous or fails to give "to the

world in language that the common world will

understand [notice] of what the law intends to do if

a certain line is passed." McBoyle v. United States,

283 US 25, 27, 51 S.Ct. 340, 341, 75 L.Ed. 816

(1931).

FN19. The Court of course has neither the ability

nor the jurisdiction to make a judgment on that

issue.

Defendant’s motion to dismiss Counts 11 through

V for lack of fair notice is denied.

V

Subpoenas Duces Tecum

Defendant has moved under F.R.Crim.P. Rule

17(c) for an order setting a pretrial return date at

least sixty days before trial for subpoenas duces

tecum. The government opposes the motion as

premature and nonspecific. Defendant has also

requested the production of documents from former

President Reagan and former Vice President Bush.

[FN20]

FN20. In order to minimize confusion, the Court

will generally refer herein to President George Bush

as Vice President Bush——the position he occupied at

the time of the events which are the subject of this

criminal action—-and to former President Ronald

Reagan as President Reagan.

A. General

Defendant argues that the pretrial production of

documents by way of subpoena is necessitated by the

large volume of papers known to exist relating to a

variety of critical issues——evidentiary materials in the

possession of government officials, including

members of Congress and Presidents Reagan and

Bush; highly sensitive intelligence reports relevant,

inter alia, to a demonstration of knowledge and

approval of defendant’s activities and those of his

alleged co-conspirators; documents relevant and
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necessary to prepare for the cross—examination of

government witnesses; and documents relating to

the issue of defendant’s intent. Defendant’s Motion

at 2-3. This list is disquieting, for it parallels in

substantial part the discovery motion defendant has

filed and which the Court ruled on in detail under

date of September 11, 1989. [FN21]

FN21. This disquiet is not significantly alleviated by

defendant’s observation that, to the extent that the

government complies with its obligation to produce

documents in the possession of Executive Branch

agencies, some, but not all of this evidence will not

be sought by subpoena. Defendant’s Motion at 3

note 2.

On that basis, the Court cannot but concur with

the government’s observation that pretrial return

dates ought not be used improperly as blank checks

for the use of *29 trial subpoenas duces tecum as a

supplemental discovery device. See United States v.

Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d

1039 (1974); United States v. Ferguson, 37 F.R.D.

6 (D.D.C.1965). The government also suggests

that, under established law, the Court should delay

dates and make rulings only on specific subpoenas to

specific witnesses calling for the production of

specific, identified materials.

The Court appreciates that, with respect at least to

some documents, the litigation of such issues as

privilege may take some time, and that an early

return date is for that reason warranted. On the

other hand, the Court is not prepared to hand to

defendant a blank check for the issuance of wide-

ranging subpoenas to government officials and

others, either to duplicate discovery already allowed

or to secure discovery that the Court rejected. In

order to accommodate the various legitimate

interests, the Court will order a return date forty

days in advance of the trial, that is, December 13,

1989, with respect to specific subpoenas for clearly

identified, relevant evidence, after application

therefor is made.

B. Presidential and Vice Presidential Documents

On September 11, 1989, in ruling upon

defendant’s discovery requests, the Court stated with

respect to a demand for notes and diaries maintained

by and for President Reagan and Vice President

Bush, that it would defer a decision thereon,
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pending the filing of (1) legal memoranda from both

parties on the question whether the Independent

Counsel could be required to produce documents

maintained by President Reagan, in View of the

Presidential Records and Materials Preservation Act,

44 U.S.C.A. § 2101 et seq.; and (2) a more

specific proffer from defendant as to the

involvement of these two high officials in the events

which led to his indictment. These papers have now

been submitted.

First. The issue of the method of securing access

to the Reagan documents has been resolved. The

Independent Counsel submitted a memorandum

which concluded that the Presidential Records Act

grants to former President Reagan and to the

Archivist of the United States, but not to counsel for

the government, access to and control over these

papers. Defendant responded by stating that, while

he did not necessarily agree with the Independent

Counsel’s legal conclusions, he was willing to forgo

production through that official by means of Rule

16, F.R.Crim.P., but would instead seek to access

the Presidential and Vice Presidential documents by

means of a subpoena duces tecum pursuant to

Criminal Rule 17. Not only does this agreement

settle the issue of the method of production; it is

also preferable from the point of view of clarity. If

any claims of privilege are advanced, they may be

made directly, in response to the subpoena, rather

than through the circuitous route of an objection

made to the Independent Counsel who would then,

in turn, pass such claims on to defendant and the

Court.

Second. Defendant’s more specific proffer

concerning the materiality of the Presidential and

Vice Presidential documents was submitted in

camera (to avoid the disclosure of possibly

privileged documents) and ex parte (to avoid

revelation of defense strategy to the prosecution in

advance of trial). The memorandum embodying that

proffer, with various exhibits, was carefully

examined by the Court.

According to that proffer, President Reagan met

with Poindexter daily, frequently alone; [FN22]

they routinely had conversations with regard to

national security matters, including, among other

things, the Iran initiative and the Contra support

program; assistance to the Contras by third

countries; the role of Richard Secord as a
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middleman in the transfer of arms to Iran; private

and third country fundraising for the Contras; the

depth of the Administration’s commitment to the

Contras and its desire to continue to provide military

support *30 to them; the Administration’s View of

the relationship between the Boland Amendment and

the National Security Council, and the application of

that statute to the NSC; the Administration’s view

of the resolution of inquiry under consideration by

the House Foreign Affairs Committee and on the

accuracy of the chronology prepared by Oliver

North and reviewed by Poindexter.

FN22. This is in sharp contrast to the relationship

between President Reagan and Oliver North, who

may have never seen the President on a one-to-one

basis.

[32] On a number of these issues, it is claimed,

President Reagan formulated the Administration’s

position for the guidance of Poindexter (and

sometimes others). On other issues, Mr. Reagan

allegedly entertained Poindexter’s plans without

voicing any objection. It appears that notes were

taken by the President and others on these

conversations and, according to defendant, these

notes or Presidential diary entries made pursuant

thereto would support his defense to the charges in

the various counts of the indictment.

If the claims made in defendant’s proffer are

correct--a matter which the Court of course cannot

and does not evaluate at this stage of the proceedings

[FN23] but, in view of the specificity of defendant’s

proffer, [FN24] accepts as true for present purposes-

-there is "a sufficient likelihood" that the documents

sought from President Reagan would be material to

the Poindexter defense. [FN25] Accordingly, if the

defendant submits to the Court subpoenas duces

tecum for specific, relevant documents in the

custody of former President Reagan or of the

Archivist of the United States on his behalf, with a

return date sixty days in advance of trial, that is,

November 23, 1989, the Court will authorize their

issuance.

FN23. Only the papers themselves can provide the

answer.

FN24. To preserve the in camera character of the

proffer, its details are discussed herein only to the

extent necessary for an explanation of the rationale
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underlying the Court’s ruling.

FN25. United States v. Nixon, 418 US. 683, 700,

94 S.Ct. 3090, 3103, 41 L.Ed.2d 1039 (1973).

The Court concludes that the defendant has made

the showing required by Rule 17(c): (1) that the

documents appear to be evidentiary and relevant;

(2) that they are not otherwise procurable

reasonably in advance of trial by exercise of due

diligence; (3) that he cannot properly prepare for

trial without such production and inspection in

advance of trial and that failure to obtain such

inspection may tend unreasonably to delay the trial;

and (4) that the application is made in good faith

and is not intended as a general "fishing

expedition." Id.

[33][34] Third. The situation is different as

concerns Vice President Bush. Although defendant

asserts that the then Vice President knew about

various activities relevant to this case, he does not

and could not point to a Vice Presidential

authorization of his activities as a defense-—assuming

for present purposes that authorization by a superior

would be a valid defense--for the Vice President had

no operational authority with respect to Poindexter.

Regarding other subjects, e.g., the claimed

knowledge by high officials of defendant’s

activities, it appears to the Court, at least on the

present showing, that the Vice Presidential papers

may be largely cumulative. Therefore, based on

that showing, and because of the deference due the

incumbent President, [FN26] the Court denies

defendant’s request for the Bush papers at this time.

[FN27]

FN26. No individual, whatever his position, is

exempt from the obligation inherent in our laws to

provide evidence, especially where such evidence is

sought by a defendant in a criminal case in the

exercise of his constitutional right to mount a

defense to serious charges against him. However,

respect for the Chief Executive and head of a

branch of government co-equal to the Judiciary

dictates that the production of evidence from a

sitting President not be coerced, by subpoena or

otherwise, unless such evidence is necessary to the

defense and a just resolution of the cause.

FN27. The Court’s decision on this issue is

obviously without prejudice to its reevaluation in the

event that the defendant is able at a later point to
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make the case for a more pressing need for the

documents in his defense against the charges.

Fourth. The Independent Counsel apparently has

in his possession copies of an notes based upon

some Presidential documents, Memorandum, at 16

and n. 7, and defendant requests the production of

these papers. There is, however, a question of

privilege at least as to some of the notes prepared by

Independent Counsel attorneys. In any event,

inasmuch as the Court *31 has stated that it may

authorize a subpoena for the originals, it will defer a

ruling on defendant’s separate request for copies and

notes at this time, without prejudice to a renewal of

the request if the demand for the original documents

is frustrated or unduly delayed.

VI

Constitutionality of CIPA

[35] Defendant contends that, as applied to him,

section 5 of the Classified Information Procedures

Act (CIPA), 18 U.S.C.App. IV § 5(a) is

unconstitutional. Section 5 of CIPA requires a

defendant to notify the prosecution prior to trial of

all classified information the defense expects to use

at trial. According to defendant, this requirement

violates his Fifth Amendment right to remain silent;

his Fifth and Sixth Amendment rights to testify "in

his own defense; his Sixth Amendment right to the

effective assistance of counsel; his right to cross

examine witnesses against him; and his right to due

process of law. In the opinion of this Court, these

contentions exaggerate the effects of the CIPA

requirements, and they will be rejected. [FN28]

FN28. The government also argues that a decision

on this issue would be premature because defendant

is not yet being required to do anything pursuant to

the statute. While that observation is technically

accurate, nothing would be gained by the brief

delay in adjudication that would follow from the

Court’s deferral in accordance with the

government’s argument.

A. General

Congress enacted CIPA as a means for coping

with the so-called "graymail" problem--the problem

of defendants in criminal cases threatening to

introduce classified information at trial, thus

confronting the government with the choice between
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permitting highly sensitive national security

information to become publicly known, on the one

hand, and capitulating to the graymail by dismissing

the charges, on the other. H.R.Rep. No. 96-831,

Pt. 1, 96th Cong., 2d Sess. (1980); S.Rep. No. 96-

823, 96th Cong., 2d Sess. (1980) U.S.Code Cong.

& Admin.News p. 4294. As may be imagined, both

alternatives are unpalatable to the prosecuting

authorities and presumably to the public. CIPA

seeks to resolve this difficulty by giving the trial

judge the opportunity to rule on questions of

admissibility of classified information in advance of

its use as evidence in open court.

Under the CIPA procedures, as defendant

correctly states, the defense is required (by section

5) to notify the Court and the prosecutor of its

intention to disclose particular classified information

at trial. Section 6(a) permits the prosecution

thereafter to request an in camera hearing for a

determination of the use, relevance, and

admissibility of this proposed defense evidence. If

the Court makes an affirmative finding with respect

thereto, the government may move for, and the

Court may authorize, the substitution of unclassified

facts or a summary of the classified information in

the form of an admission by the government. Under

section 6(e)(2) if the government prevents a

defendant from disclosing classified information at

trial, the Court may find against the prosecution on

any issue to which the excluded information relates;

it may strike or preclude the testimony of particular

government witnesses; and it may dismiss the

indictment or specific counts thereof.

As this summary of the provisions of CIPA

suggests, the law establishes a carefully balanced

framework for consideration of the difficult issue of

the use of classified information by the defense. In

addition, although the statute in terms speaks only

of a defense obligation to disclose the classified

information it intends to use at trial, this Court has

also required the government to present all the

classified documents it intends to introduce as part

of its case-in-chief, [FN29] and the government

must, in fact, do so before the defense makes its

disclosure. [FN30]

FN29. That is also the procedure adopted in the

North case.

FN30. The government claims that it has already
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complied with this obligation.

*32 Moreover, the protection of the rights of

defendant is paramount under the statutory scheme:

if the Attorney General files an affidavit objecting to

the disclosure of the classified material, [FN31] and

the Court determines that other remedies, including

satisfactory unclassified substitutes providing

defendant "with substantially the same ability to

make his defense as would disclosure of the specific

classified information," cannot be fashioned,

[FN32] it must provide relief, including, where

appropriate, by a dismissal of the indictment.

FN31. Section 6(e) 0f CIPA.

FN32. Section 6(c)(1) of CIPA.

This Court is fully mindful of its obligation,

stemming from the Constitution itself, as well as

from the statute, not to deprive the defendant of the

ability to defend himself against the criminal charges

brought against him. As between that obligation, on

the one hand, and the various governmental interests

involved, on the other, [FN33] the Court does not

intend to relegate defendant’s constitutional rights to

second place.

FN33. These interests include the ’ continued

prosecution of the defendant as well as the need to

safeguard classified materials.

In conformity with the statute, the Court expects

to make a substantial effort, with the assistance of

the parties, to fashion equivalent substitutes for

highly sensitive documents where these documents

cannot be revealed in their original form due to the

potential damage to national security. [FN34] If for

some reason a substitute cannot be fashioned for

reasons other than a defense failure to cooperate in

good faith, and the document or documents in

question are clearly material, the Court will not

hesitate to grant the appropriate relief to the

defendant, if necessary by a dismissal of the

charges. [FN35]

FN34. The Court assumes that, as in North, the

government will not prevent the defendant from use

as evidence in his defense documents which,

whatever their technical classification, would not

harm national security if disclosed, and further, that

documents actually used in the North trial will be
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disclosed here as well, without objection.

FN35. However, both parties are on notice that the

Court will neither honor the designation by the

defendant of documents that are plainly not material

and where the principal aim is to generate a

dismissal, nor will it countenance government

refusals to cooperate with the publication of

documents which would not be harmful to national

security.

In connection with defendant’s assertion that the

burdens imposed on him by CIPA are onerous while

"no burden whatsoever" is imposed on the

government, Reply Memorandum at 5, not only is

that claim disproved by the discussion supra, but it

must also be remembered that, in addition to its

CIPA burdens, the government has discovery

obligations not incurred by a criminal defendant.

These include the duty to furnish to a criminal

defendant in advance of trial: (1) documents that

are material to the preparation of the defense, (2)

documents the government intends to introduce in

its case-in-chief; (3) documents that were obtained

from or belong to the defendant; (4) all written or

recorded statements of the defendant; (5) a copy of

defendant’s prior criminal record; (6) reports of

physical or mental examinations and scientific tests

or experiments; (7) all exculpatory evidence; and

(8) all prior statements of government witnesses. In

short, defendant’s complaint that he is laboring

under burdens not shouldered by the government is

simply untrue.

It is not surprising, therefore, that every court that

has passed on the constitutionality of CIPA has

upheld it. See United States V. Wilson, 750 F.2d 7,

9—10 (2d Cir.1984); United States v. Wilson, 721

F.2d 967, 976 (4th Cir.1983); United States v.

Collins, 720 F.2d 1195, 1200 (11th Cir.1983);

United States v. Jolliff, 548 F.Supp. 229, 231

(D.Md.1981); US. v. North, 708 F.Supp. 399

(D.D.C.1988).

To be sure, defendant correctly states that,

because of his previous position as National Security

Advisor and because of the nature of the charges,

these proceedings may be extraordinary in the

breadth of the classified information involved.

[FN36] *33 However, the Court is not prepared to

hold that, for this reason alone, the congressionally-

mandated CIPA process will not be applied. If
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defendant’s suggestion constituted the proper rule,

public officials in high national security positions

would in practical effect be immune from the

operation of the criminal laws with respect to

criminal excesses in the exercise of their authority:

in the absence of the CIPA tool provided by

Congress for dealing with the classified information

dilemma, prosecutions instituted on account of such

derelictions by such officials would inevitably have

to be aborted. That is not, that cannot be, the law.

No court has so held, and this Court will not set

such a precedent.

FN36. However, as the Court noted in its

September 11, 1989 Opinion, much of that

information is relevant and material only indirectly,

as part of the defendant’s purpose to demonstrate

lack of motive and hence lack of criminal intent.

The Court will now turn to defendant’s specific

constitutional arguments.

B. Fifth Amendment

[36] Defendant’s principal contention is that,

inasmuch as CIPA requires him to divulge to the

government what classified information he may

personally testify to at trial, the statute

impermissibly burdens his Fifth Amendment right to

be silent and his right to testify in his own defense.

This contention is erroneous on several grounds.

In the first place, section 5 of CIPA does not

require a defendant to specify whether he will testify

or what he will testify about. The statute requires

merely a general disclosure as to what classified

information the defense expects to use at the trial,

regardless of the witness or the document through

which that information is to be revealed. In other

words, defendant need not reveal what he will

testify about or whether he will testify at all.

Moreover, it is of course hardly a novel

proposition that defendants in criminal cases may be

required to disclose elements of their defenses in

advance of trial. Examples of such requirements are

Fed.R.Crim.P. 12.1 (alibi defense); Fed.R.Crim.P.

12.2 (insanity defense); Fed.R.Crim.P. 12.3

(public authority defense); Fed.R.Crim.P. 16

(medical and scientific tests, and tangible objects,

and certain documents). Provisions requiring the

revelation of such defenses in advance of trial have
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consistently been held to be constitutional.

Williams v. Florida, 399 U.S. 78, 90 S.Ct. 1893,

26 L.Ed.2d 446 (1970); [FN37] Taylor v. Illinois,

484 U.S. 400, 108 S.Ct. 646, 98 L.Ed.2d 798

(1988); and see, e.g., United States v. Fitts, 576

F.2d 837 (10th Cir.1978); United States v.

Buchbinder, 796 F.2d 910 (7th Cir.1986); United

States v. Duggan, 743 F.2d 59 (2d Cir.1984).

[FN38]

FN37. Defendant attempts to distinguish Williams

principally on the ground that the Florida statute

there before the Court excluded the defendant’s

own testimony from the notice requirement.

However, there is no indication that the Supreme

Court’s decision depended on that fact. Other than

simply to quote the language of the statute, the

Court did not even refer to the provision defendant

here regards as critical. And none of the decisions

interpreting and passing on the federal notice

provisions make the distinction defendant proposes.

FN38. Defendants have also been required to reveal

their defenses in additional circumstances, such as

the relation of particular testimony to evidence the

defendant intends to present. See, e.g., United

States v. Mitchell, 385 F.Supp. 1190, 1192-93

(D.D.C.1974); United States v. Ismaili, 828 F.2d

153,. 161-62 (3rd Cir.1987); United States v.

Trenary, 473 F.2d 680, 682 (9th Cir.1973).

Defendant relies for the contrary proposition

primarily upon Brooks v. Tennessee, 406 U.S. 605,

92 S.Ct. 1891, 32 L.Ed.2d 358 (1972). However,

the state statute there at issue, unlike the federal

immunity law, required the defendant to testify at

the outset of the presentation of his case or to forego

testifying altogether. It was that feature of the

statute, and none other, that caused the Supreme

Court to find a constitutional violation. But here, as

noted above, there is no compulsion on the

defendant to reveal as to when he will testify, or

even whether he will testify. All he is required to

do under CIPA is to identify the classified

information on which his side intends to rely in the

course of its overall presentation, not who will

disclose it as a part of any particular testimony. In

short, it is simply not true that, as defendant asserts,

he, "like the defendant in Brooks, *34 is compelled

to choose whether he will testify at trial."

Defendant’s Memorandum at 6. [FN39] The leap

from the requirement of disclosure--similar to the
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disclosure of an alibi or an insanity defense--to a

violation of defendant’s right to testify or not to

testify, is too wide to be justified.

FN39. To buttress the point that he could not be

required to provide notice of the classified

information he intends to use at trial, defendant

notes that in the North case, Judge Gesell did not

require the defendant to notice his anticipated

classified testimony. Memorandum at 11 n. 8. That

is correct only in a technical sense. Judge Gesell

ruled that There will be no review of defendant

North’s testimony in advance. When and if he is

about to testify, his counsel will advise the Court if

it then appears the testimony will involve classified

national security disclosures beyond those then

authorized under prior rulings of the Court and,

again, a specific further ruling will be obtained.

698 F.Supp. at 322. Moreover, by that time, Judge

Gesell had already required North to disclose

pursuant to section 5 of CIPA (1) each classified

document he intended to use at trial (orders of July

8, 1988, August 5, 1988, and October 19, 1988)

and (2) all classified documents or other classified

testimonial information not covered by previous

CIPA orders that North reasonably expected to use

at trial (orders of November 23, 1988 and

December 22, 1988).

Defendant further seeks to distinguish the

precedents by pointing to the important interests

present in the decided cases on the government’s

side of the equation. E.g., Defendant’s

Memorandum at 9 (importance of rules designed to

assure fairness and reliability). However, as the

Supreme Court has noted, "[i]t is ’obvious and

unarguable’ that no governmental interest is more

compelling than the security of the Nation." Haig

v. Agee, 453 U.S. 280, 307, 101 S.Ct. 2766, 2782,

69 L.Ed.2d 640 (1981). CIPA serves that interest

by providing a mechanism for protecting both the

unnecessary disclosure of sensitive national security

information and by helping to ensure that those with

significant access to such information will not

escape the sanctions of the law applicable to others

by use of the graymail route. S.Rep. No. 96-823,

96th Cong, 2d Sess. at 3 (1980) U.S.Code Cong. &

Admin.News pp. 4294, 4296.

C. Counsel, Confrontation, and Due Process

Similar, if not identical, considerations dispose of
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defendant’s arguments which assert a denial of

effective assistance of counsel, the failure to afford

confrontation, and a denial of due process.

Defendant’s claim that his Sixth Amendment right

to counsel is violated when he is required to testify

before his counsel has the opportunity to make an

educated decision on whether to have defendant take

the stand is merely the Fifth Amendment argument

discussed above in another garb. See also, Lakeside

v. Oregon, 435 U.S. 333, 341, 98 S.Ct. 1091,

1096, 55 L.Ed.2d 319 (1978).

[37] Likewise without substance is the

complicated argument that CIPA violates

defendant’s "Sixth Amendment right to confront the

witnesses against him by forcing him to notify the

prosecution pretrial of all the classified information

that he expects to elicit from prosecution witnesses

on cross-examination and all such information that

will be disclosed in defense counsel’s questions to

those witnesses. " Defendant’s Memorandum at 13,

15. This argument assumes that defendant has an

unqualified right to undiminished surprise with

respect to his cross-examination, and that if there is

any impairment of the element of surprise, however

slight, cross—examination must be regarded as per se

ineffective. [FN40]

FN40. Of course, CIPA does not "eviscerate[ ] the

right [to cross examination] altogether."

Defendant’s Memorandum at 14-15. The statute

requires a defendant merely to identify the universe

of the classified information he intends to use; he

need not attribute any particular piece of

information to the cross examination of any

particular witness.

However, as the Supreme Court said in Delaware

v. Van Arsdall, 475 U.S. 673, 679, 106 S.Ct. 1431,

1435, 89 L.Ed.2d 674 (1986), "the Confrontation

Clause guarantees an opportunity for effective cross-

examination, not cross-examination that is effective

in whatever way, and to whatever extent, the

defense might wish" (emphasis in original). See

also, United States v. *35 Owens, 484 U.S. 554,

108 S.Ct. 838, 842, 98 L.Ed.2d 951 (1988);

Kentucky v. Stincer, 482 U.S. 730, 107 S.Ct. 2658,

2664, 96 L.Ed.2d 631 (1987); United States v.

Tarantino, 846 F.2d 1384, 1405 (D.C.Cir.1988);

United States v. Anderson, 881 F.2d 1128, 1137

(D.C.Cir.1989). Finally, as concerns the claim that
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the disclosure requirements of CIPA violate the Due

Process Clause by imposing a "one-sided burden" on

him, it also lacks merit. As discussed at some

length above, the CIPA burdens are not one-sided,

but they are carefully balanced, [FN41] and there is

therefore no basis for a due process complaint.

United States v. Collins, 720 F.2d 1195 (11th

Cir.1983).

FN41. If, as in Wardius v. Oregon, 412 U.S. 470,

93 S.Ct. 2208, 37 L.Ed.2d 82 (1973), there were

no balance, the relevant statute could not stand.

VII

Surplusage

[38] Defendant has moved pursuant to

Fed.R.Crim.P. 7(d) to strike surplusage from the

indictment. [FN42] It is clear (1) that with respect

to surplusage the Court has wide discretion, [FN43]

and (2) that the standard under Rule 7(d) is

exacting. [FN44] It is also settled that a defendant

is entitled to have language stricken only if it is both

irrelevant and prejudicial, see, e.g., United States v.

Jordan, 626 F.2d 928, 930 n. 1 (D.C.Cir.l980),

and the Rule has been construed as not favoring the

striking of surplusage. Id.

FN42. Defendant’s related motion, that for a bill of

particulars, is not well taken. As discussed in Parts

I through IV, supra, the indictment adequately

apprises defendant of the charges against him. The

particulars defendant requests go essentially only to

the evidentiary details and the government’s legal

theory, and they therefore need not be spread upon

the record by a bill of particulars. See United

States v. Pollack, 534 F.2d 964, 970

(D.C.Cir.l976). The request is especially ill

founded in view of the government’s uncontradicted

claim that it has furnished to defendant hundreds of

thousands of pages of materials, including copies of

all the documents it intends to offer in its case-in-

chief. (The government has also provided further

particulars as part of its Memorandum filed

September 8, 1989). In short, defendant has ample

notice of the facts needed to prepare his defense.

See also, the November 8, 1988 Order in North.

FN43. The Rule provides that the court "may"

strike surplusage.

FN44. See C. Wright, Federal Practice and
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Procedure: Criminal 2d § 127 at 426 (1982).

[39] First. Defendant requests that the Court

strike from the indictment the terms "among other

things," "among others," "among," "at least,"

"including," "included, but not limited to," "in

part," and "various," the contention being that this

language will lead the jury to speculate that

defendant was guilty of or responsible for actions in

addition to those charged in the indictment. The

government points to the fact that Judge Gesell

declined to strike this type of language in North,

and that in several contexts its use is innocuous.

The Court does not agree. It indicated in United

States v. Whitehom, 710 F.Supp. 803, 819

(D.D.C.1989) that similar terms could improperly

indicate to a jury that the defendants were charged

with offenses and conduct in addition to those

actually listed in the indictment, and on this basis it

ordered them stricken. Similar reasoning and a

similar result apply here. Accordingly, the Court

hereby orders all such language stricken. [FN45]

FN45. Of course, as in Whitehom, the government

will not be precluded by this ruling from

introducing relevant and material evidence tending

to prove the conspiracy charged in Count One, and

—.-the manner and means by which it was to be

achieved. See 710 F.Supp. at 819.

Second. Defendant claims that certain language in

the indictment is needlessly inflammatory.

However, with respect to most of the terms to which

defendant objects, the language is necessary,

neutrally descriptive, or both.

[40] For example, defendant objects to use of the

term "lethal" in relation to supplies being shipped to

the Contras. However, through much of the history

of the relations between the United States and the

Contras, a distinction has been made between lethal

and humanitarian assistance, and there is no reason

why those *36 properly descriptive terms should be

excluded from the indictment. [FN46]

FN46. Defendant’s objection to the description of

military supplies as consisting of "millions of

rounds" and "hundreds of thousands of pounds," is

likewise not well taken, since those were apparently

the quantities involved, at least according to the

government.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 163



 

725 F.Supp. 13

(Cite as: 725 F.Supp. 13, *36)

[41] Similar reasoning causes the Court to deny

defendant’s objection to the terms "Enterprise,"

"divert," "diversion," and "clandestine." Indeed,

the term "Enterprise," which defendant has

particularly emphasized, is a fairly neutral

description of the activities of the alleged

conspirators. [FN47] Defendant contends to the

contrary that the jury might relate the term to

racketeering, on the basis that "the word ’enterprise’

is a well-known term of art under the RICO statute. "

Defendant’s Memorandum at 10. There may be a

few dozen lawyers in this country to whom this

"term of art" is well known and who will

immediately think of RICO when the word

"enterprise" is mentioned; to most individuals, if

that term means anything other than a business, it

more likely evokes a starship or a space shuttle.

FN47. In fact, one of the defendants, Secord,

apparently used the term in that context before the

Iran-contra congressional committee.

[42] However, the Court agrees with defendant

that use of the term "cover up" is inflammatory,

especially in the context of the kind of criminal

activity that is at issue here. Further, inasmuch as

the term is used in the indictment in tandem with the

word "conceal," it is not necessary, and it is

therefore hereby ordered to be stricken.

[43] Third. Insofar as defendant’s category of

"irrelevant descriptive recitals" are concerned, the

Court will, once again, retain some terms and strike

others. The references in Counts Two, Three, and

Four to Poindexter’s original co—defendants Secord

and Hakim are relevant to the obstruction and false

statement claims, and they will not be stricken. On

the same basis, the Court will not require the

elimination of references to press reports about

shipments to Iran, as they are necessary to an

understanding of the background of the

congressional inquiries and the activities of the

defendants with respect thereto. See United States

v. Langella, 776 F.2d 1078, 1081 (2d Cir.1985).

[44] On the other hand, there is no valid reason

for allegations in the indictment that Oliver North

was discharged and that Poindexter resigned from

their respective positions. Inclusion of these facts

could be taken by the jury as objective indications of

fault or of Reagan Administration determinations of

fault; they are thus prejudicial without having any
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special relevance. These particular allegations are

therefore ordered to be stricken.

[45] Fourth. Defendant contends that the

references in the indictment to the Boland

Amendment improperly suggest to the jury that he

violated that statute, and that on this basis all such

references should be stricken. The request is

denied. It is defendant’s theory that references to

the Boland Amendment have relevance, if at all,

only to his state of mind. Defendant’s

Memorandum at 15. That, however, is not a

justified assumption. To be sure, "the defense

contends" that this statute was inapplicable to the

NSC staff and, according to defendant, the

"evidence in this case will establish" that it was not

intended to apply to that staff and could not

constitutionally have been applied to that staff’s

activities. Defendant’s Memorandum at 15 and n.

14. However, obviously the relevance of the

Boland Amendment to this case is not to be

measured by defendant’s contentions alone.

The Boland Amendment restrictions were the

focus of the congressional inquiries at issue here, as

well as of defendant’s allegedly false and misleading

statements. [FN48] To eliminate from the

indictment *37 references to the Boland Amendment

would be, the equivalent of performing "Hamlet"

without the Prince of Denmark. [FN49]

FN48. Defendant’s claim is that this case is

"virtually identical" to United States v. Mandel, 415

F.Supp. 997, 1008-09 (D.Md.1975), in that there,

as here, the defense contended that certain subjects

were inapplicable to the defendant. However, the

Code of Ethics in Mandel was merely one of many

possible indicia of an intent to deceive, and the

Mandel decision questioned whether the prosecution

would even be able to demonstrate the Code’s

relevance at trial. Because of the Boland

Amendment’s crucial position in the instant case, no

such question exists here.

FN49. W. Scott, The Talisman, introduction.

Similar reasoning applies to defendant’s request

that the Court strike the background paragraphs in

Count One--those that describe the relationship

between the United States and Iran, the fact that

hostages were held in Lebanon, the seizure of the

American embassy in Iran, and the like. These
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paragraphs are not only not prejudicial but they are

relevant in the sense that it would be difficult, if not

impossible, for the jury to understand defendant’s

allegedly false statements and obstruction without

that background. See United States v. Langella,

supra.

As concerns, finally, the incorporation by

reference in Counts Two through Five of the

allegations in Count One regarding Secord and

Hakim, Poindexter’s co-defendants at the time the

indictment was returned, here again, the activities of

the Enterprise, of which these two defendants were

allegedly members, were among the very subjects of

the false statements and the obstruction with which

Poindexter is charged. The request to strike them is

therefore likewise denied.

VIII

Publicity, Department of Justice Policies, and Abuse

of Grand Jury

The remaining motions require only relatively

brief discussion.

A. Pretrial Publicity

[46] Defendant has moved to dismiss the

indictment, or in the alternative, for a change of

venue, because of prejudicial pretrial publicity.

As concerns the defense request for a dismissal,

there does not appear to be a single precedent

anywhere in the federal court system granting so

drastic a remedy, no matter how widespread or

prejudicial the publicity. [FN50] No reason has

been advanced for establishing such a precedent

here.

FN50. United States v. Sweig, 316 F.Supp. 1148

(S.D.N.Y.1970), cited by defendant, merely

suggested that dismissal might be warranted where

prosecutorial misconduct contributed to prejudicial

publicity that influenced a grand jury. Even that

dicta however, was rejected by the Second Circuit.

See United States v. Curcio, 712 F.2d 1532, 1544-

45 (2d Cir.1983). Similarly, in Delaney v. United

States, 199 F.2d 107 (lst Cir.1952), the other case

relied on by defendant, the court upheld a trial

judge’s decision to deny a motion to dismiss,

questioning whether a dismissal on account of

prejudicial pretrial publicity would ever be
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appropriate. 199 F.2d at 111-12.

[47] Moreover, even a change of venue is not

warranted, for several interrelated reasons.

In United States v. Haldeman, 559 F.2d 31, 60,

63-64 (D.C.Cir. 1976), the Court of Appeals for this

Circuit held that an appropriate voir dire of potential

jurors was preferable to a transfer to another venue

as a means for dealing with pretrial publicity.

[FN51] At a time when this case was still joined

with that of Oliver North, Judge Gesell denied a

similar motion without prejudice, observing that

"[e]xperience here again in this city with high

profile cases engendering publicity such as

Watergate strongly suggest that a completely

impartial jury can be seated." United States v.

North, 713 F.Supp. 1444 (D.D.C.1989).

Following the voir dire, the Court reiterated that

View, stating that it was "entirely satisfied that the

jurors eventually selected are unbiased ...". North,

713 F.Supp. at 1445. The verdict in North--a

conviction on some counts and an acquittal on most

others--has validated that judgment.

FN51. In that case, relied on by defendant,

Memorandum at 16, it was the court’s decision that

the "District Court was correct to follow this

Circuit’s well established procedure by refusing

appellants’ pre-voir dire requests for a continuance

or a change of venue." 559 F.2d at 63-64 (citations

omitted).

In the event, both in Watergate and in the North

case, it was found possible to assemble an impartial

jury notwithstanding publicity that was far more

widespread than in the instant case.

*38 Moreover, what publicity there has been has

not been especially prejudicial to Poindexter. This

is not a case, such as one involving a rape, the

large-scale distribution of drugs, murder under

revolting circumstances, or the like, that causes

widespread and near—unanimous revulsion against

the accused. See Sheppard v. Maxwell, 384 US

333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966);

Rideau v. Louisiana, 373 US 723, 83 S.Ct. 1417,

10 L.Ed.2d 663 (1963). To the contrary. Media

coverage and public opinion have been divided, with

some regarding the Iran-contra defendants as

deserving of public opprobrium while others

consider them to be national heroes. [FN52] See,
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United States v. Moreno Morales, 815 F.2d 725,

736 (1st Cir. 1987).

FN52., President Reagan himself expressed that

View, widely reported in the press, with respect to

Oliver North. Washington Post, March 26, 1989 at

p. A1.

Defendant argues that the publicity that followed

the verdict in the North case was damaging to him,

in that Judge Gesell and others made comments that

could be construed as referring to Oliver North’s

superiors as being as guilty as or more guilty than

North. However, to the extent that there was such

cement, it appears to have been directed not at this

defendant but at President Reagan and others better

known to the public than Poindexter. [FN53] In any

event, just as the Court of Appeals found in

Haldeman that the Watergate defendants received a

fair trial notwithstanding widespread publicity, so

can this defendant. [FN54]

FN53. To be sure, as defendant points out, one of

the North jurors did refer to Poindexter by name.

Washington Post, May 6, 1989 at p. A7. But that

comment, and what publicity it received, was

isolated. Indeed it is found in the thirty-third

paragraph of a thirty—four paragraph article.

FN54. It is not apparent, in any event, what a

change of venue would accomplish. The publicity

regarding the Iran-contra affair, like that

accompanying many "governmental," white collar

criminal cases, and unlike those involving common

law offenses, has been national rather than local.

B. Failure to Follow Department of Justice

Policies

[48] There is likewise no merit to the motion to

dismiss the indictment for failure to follow the

policies of the Department of Justice. The very

nature of the Independent Counsel’s responsibilities

suggests that it may not always be possible for him

to follow those policies, [FN55] and it is for that

very reason that the Independent Counsel statute

explicitly provides that he is required to follow

Department of Justice policies only "to the extent

possible." See 28 U.S.C. §594(f). [FN56] On this

basis, defendant’s contentions--that the Independent

Counsel should have secured the permission of the

Attorney General before prosecuting him as one who
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received a grant of immunity, or that he should have

secured an Attorney General determination as to

whether prosecution would lead to excessive

disclosure of classified information [FN57]—-border

on the frivolous. The Independent Counsel, as the

very name suggests, is to be independent of the

Attorney General.

FN55. See also, North, Order of November 10,

1988 at 18 n. l.

FN56. See also, S.Rep. No. 123, 100th Cong., lst

Sess. 24, reprinted in 1987 U.S.C0de Cong. &

Adm.News 2150, 2173.

FN57. As for defendant’s related claim that his

prosecution by the Independent Counsel risks the

revelation of national secrets, the short answer is

that it would be the intelligence agencies, not

defendant, that would have cause for complaint.

See Attorney General’s Guidelines for Prosecutions

Involving Classified Information at 7.

[49] Moreover, much of defendant’s argument

rests on alleged departures from guidelines set forth

in the U.S. Attorney’s Manual--a document that, by

its own language, creates no rights in any party.

U.S. Attomey’s Manual § 1-1.00 (1984); United

States v. Busher, 817 F.2d 1409, 1411—12 (9th

Cir.1987); see also United States v. Caceres, 440

U.S. 741, 749-55, 99 S.Ct. 1465, 1470-73, 59

L.Ed.2d 733 (1979).

C. Prosecutorial Abuse of Grand Jury

There is no merit whatever to the claim that the

Independent Counsel in several ways abused the

grand jury process.

*39 [50] First. Defendant asserts that the

Independent Counsel failed to present exculpatory

evidence to the grand jury, and that this so tainted

the process that the indictment should be dismissed.

In the first place, it is the majority view in the

federal courts that the prosecution has no duty to

present exculpatory evidence to the grand jury. See

generally, United States v. Ismaili, 828 F.2d 153,

165 n. 13 (3d Cir.1987). Furthermore, the only

specific evidence cited in support of defendant’s

claim is the alleged failure of the Independent

Counsel to present to the body President Reagan’s

response to written interrogatories. However, not
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only is it not established that the President’s vieWs

would have been exculpatory, but his answers to the

written interrogatories were, in fact, presented to the

grand jury. North, 713 F.Supp. at 1450. Finally

on this issue, the Court notes the Supreme Court’s

admonition in Costello v. United States, 350 U.S.

359, 363, 76 S.Ct. 406, 408, 100 L.Ed. 397 (1956)

that a defendant has no right to "a kind of

preliminary trial to determine the competency and

adequacy of the evidence before the grand jury. "

Second. Defendant asserts that the presence of

Associate Independent Counsel before the grand jury

was improper, in that section 594(c) of the Ethics in

Government Act unconstitutionally empowers the

Independent Counsel to appoint associates or other

assistants. The Supreme Court held the Independent

Counsel provisions of the Ethics in Government Act

to be constitutional just last year in Morrison v.

Olson, 487 U.S. 654, 108 S.Ct. 2597, 101 L.Ed.2d

569 (1988)——a decision nowhere mentioned in

defendant’s papers. In another decision directly on

point but not referred to by defendant—-In re Sealed

Case, 829 F.2d 50, 57-59 (D.C.Cir.1987)--the

Court of Appeals for this Circuit specifically

determined that Associate Independent Counsel may

conduct grand jury investigations.

Third. The final claim of alleged prosecutorial

misconduct are that the Independent Counsel, a

former federal judge, was at times referred to before

the grand jury as "Judge Walsh," and that he

improperly expressed his appreciation to the grand

jury and otherwise sought to create the impression

that the grand jury and those presenting evidence to

it were engaged in a joint enterprise. With respect

to the first claim, Judge Gesell advised counsel in

open court as long ago as June of last year that

complete disclosure had been made to the grand jury

of Mr. Walsh’s nonjudicial status. North, 708

F.Supp. at 372. As concerns the second, the Court

concludes that the statements quoted by defendant

are so innocuous as to render inappropriately

extravagant his call for the use of this Court’s

supervisory power to curb a "pattern of extensive

prosecutorial misconduct. " Defendant’s

Memorandum at 19. [FN58]

FN58. It should also be noted that, when this

defendant’s case was still before him, Judge Gesell

reviewed the grand jury transcripts and found no

evidence of abuse.
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IX

Kastigar Issues

The parties’ submissions are not sufficiently

developed on various key points to permit the Court

to render a decision at this time on the issues arising

under Kastigar v. United States, 406 U.S. 441, 92

S.Ct. 1653, 32 L.Ed.2d 212 (1972), regarding the

relationship between this prosecution and the

immunity granted to Poindexter with respect to his

testimony in Congress. [FN59] Accordingly, the

Court will hold a non-evidentiary hearing on

Kastigar issues on October 27, 1989, at 10:00 am.

Among the issues to be discussed at that hearing will

be the question of the right of the defendant to a

dismissal on account of taint from immunized

testimony, or to an evidentiary *40 hearing with

respect thereto, for the following four separate

categories of persons: (1) grand jurors, (2) grand

jury witnesses, (3) Independent Counsel attorneys,

and (4) prospective trial witnesses.

FN59. For example, while the government’s

memorandum relies on various legal principles, it

does not always make it clear how these principles

apply to the facts of this case. Thus, the

memorandum states (at p. 19) that the prosecution

"may rely on the testimony of witnesses who have

been exposed to immunized testimony," but it does

not attempt to explicate the breadth of the exposure

of the trial witnesses, the period when it occurred,

or its impact on the witnesses’ independent

knowledge, if any.

With respect to witnesses, the parties are invited

to address the subject both with respect to those

whose names and the substance of their testimony

were memorialized in sealed submissions to the

Chief Judge of this Court or otherwise, prior to the

taking of immunized testimony in Congress; and

with respect to those whose names and testimony

were not known or fixed before that testimony was

taken. With respect to Independent Counsel

attorneys, the parties are invited to distinguish

between attorneys who were subjected to the

procedures Mr. Walsh testified to before Judge

Gesell in April 1988, and those who became

involved in the Independent Counsel’s Iran-contra

effort after that time. The parties may also wish to

discuss what type of pretrial evidentiary hearing, if

any, would be appropriate or required. One hour

will be allocated to each side.
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X

Trial Date

Upon consideration of the pretrial work that must

still be done by the parties and the Court, as well as

the tasks to be performed by the so-called

Interagency Group with respect to the identification

of classified materials in connection with the CIPA

process, the Court is setting January 22, 1990 as the

date for the start of the trial.

END OF DOCUMENT
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v.
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UNITED STATES, Petitioner,

v.

Earl CALDWELL.

Nos. 70-—85, 70—-94, 70--57.

Argued Feb. 22, 23, 1972.

Decided June 29, 1972.

Certiorari was granted to review judgment of the

United States Court of Appeals for the Ninth

Circuit, 434 F.2d 1081, upholding refusal of

newsman to appear and testify before grand jury

with respect to confidential sources, and judgments

of the Court of Appeals of Kentucky, at 461 S.W.2d

345 and in an unreported case, and the Supreme

Judicial Court of Massachusetts, 358 Mass. 604,

266 N.E.2d 297, rejecting claimed rights of

newsmen to refuse to testify before grand juries with

respect to confidential sources. The Supreme Court,

Mr. Justice White, held that requiring newsmen to

appear and testify before state or federal grand juries

does not abridge the freedom of speech and press

guaranteed by the First Amendment; and that a

newsman’s agreement to conceal criminal conduct of

his news sources, or evidence thereof, does not give

rise to any constitutional testimonial privilege with

respect thereto.

Judgment at 434 F.2d 1081 reversed; judgments at

461 S.W.2d 345 and 266 N.E.2d 297, and in

unreported Kentucky case, affirmed.

Mr. Justice Powell filed concurring opinion; Mr.

Justice Douglas dissented and filed opinion, see 92

S.Ct. 2686; Mr. Justice Stewart dissented and filed

opinion in which Mr. Justice Brennan and Mr.

Justice Marshall joined.

[1] CONSTITUTIONAL LAW 4% 901(3)

92k90.1(3)

Requiring newsmen to appear and testify before

state or federal grand juries does not abridge the

freedom of speech and press guaranteed by the First

Amendment. U.S.C.A.Const. Amend. 1.

[2] FEDERAL COURTS Q): 508

 

Page 1

170Bk508

Constitutional claim to newsman’s privilege was

properly preserved for review by certiorari where it

was presented to state court, though newsman in

state court relied primarily upon state statute

creating a newsman’s privilege and though the state

court considered that such reliance constituted

abandonment of the constitutional claim and did not

consider the latter claim. U.S.C.A.Const. Amend.

1; K.R.S. 421.100. ‘

[3] GRAND JURY é: 36.2

193k36.2

Formerly 193k36

News reporters have the same obligation as other

citizens to respond to grand jury subpoenas and to

answer questions relevant to an investigation into

the commission of crime. U.S.C.A.Const. Amend.

1.

[4] CONSTITUTIONAL LAW 4% 901(3)

92k90.1(3)

Neither the First Amendment nor any other

constitutional provision protects citizens from

disclosing to a grand jury information that they have

received in confidence. U.S.C.A.Const. Amend. 1.

[4] GRAND JURY («3:2 363(2)

193k36.3(2)

Formerly 410k196

Neither the First Amendment nor any other

constitutional provision protects citizens from

disclosing to a grand jury information that they have

received in confidence. U.S.C.A.Const. Amend. 1.

[5] CONSTITUTIONAL LAW (b 90(3)

92k90(3)

The First Amendment does not invalidate every

incidental burdening of the press that may result

from the enforcement of civil or criminal statutes of

general applicability. U.S.C.A.Const. Amend. 1.

[6] CONSTITUTIONAL LAW «7:: 90(3)

92k90(3)

The First Amendment does not guarantee the press a

constitutional right of special access to information

not available to the public generally.

U.S.C.A.Const. Amend. 1.

[7] GRAND JURY (w 26

193k26
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Grand jury has the dual function of determining if

there is probable cause to believe that a crime has

been committed and of protecting citizens against

unfounded criminal prosecutions.

[8] CONSTITUTIONAL LAW 6:: 265

92k265

Indictment by grand jury is not part of the due

process of law guaranteed to state criminal

defendants by the Fourteenth Amendment.

U.S.C.A.Const. Amend. 14.

[9] GRAND JURY (‘2: 36.1

193k36.1

Formerly 193k36

The public has a right to every man’s evidence

before a grand jury except for those persons

protected by a constitutional, common law, or

statutory privilege.

[10] GRAND JURY 4»: 363(2)

193k36.3(2)

Formerly 193k36

Only where a reporter’s news sources themselves are

implicated in crime or possess information relevant

to the grand jury’s task need they or the reporter be

concerned about grand jury subpoenas.

[11] CONSTITUTIONAL LAW <9): 90.1(3)

92k90.1(3)

When a newsman is subpoenaed to testify before a

grand jury, the First Amendment does not protect

his agreement to conceal the criminal conduct of a

news source, or evidence thereof. U.S.C.A.Const.

Amend. 1.

[12] GRAND JURY Q: 36.3(2)

193k36.3(2)

Formerly 193k36

Public interest in possible future news about crime

from undisclosed, unverified sources does not take

precedence over public interest in pursuing, by

grand jury investigation, and prosecuting those

crimes reported to the press by informants, and in

thus deterring the commission of such crimes in the

future. U.S.C.A.Const. Amend. 1.

[13] GRAND JURY (9):? 25

193k25

The investigative power of the grand jury is

necessarily broad if its public responsibility is to be

adequately discharged. Fed.Rules Crim.Proc. rule

Page 2

6(e), 18 U.S.C.A.

[14] CONSTITUTIONAL LAW («3: 90.1(3)

92k90.1(3)

Any indirect burden on First Amendment rights

imposed by calling newsmen to testify before a

grand jury where it is likely that they can supply

information to aid in determination of whether

illegal conduct has occurred and whether there is

sufficient evidence to return an indictment is

justified by the fundamental governmental role of

the grand jury in securing the safety of the person

and property of the citizen by the investigation of

crime; the governmental interest in such role is

compelling and paramount and calling newsmen in

such circumstances bears a reasonable relationship to

the achievement of the governmental purpose.

U.S.C.A.Const. Amend. 1.

[15] CONSTITUTIONAL LAW (a? 90.1(3)

92k90.1(3)

It is not necessary under the First Amendment that,

before a newsman may be called to testify before a

grand jury with respect to information obtained from

confidential sources, it be shown that a crime has

been committed and that the newsman possesses

relevant information not available from other

sources. U.S.C.A.Const. Amend. 1.

[16] CONSTITUTIONAL LAW é: 90(2)

92k90(2)

Freedom of the press is a fundamental personal right

which is not confined to newspapers and periodicals.

U.S.C.A.Const. Amend. 1.

[17] CONSTITUTIONAL LAW 4:: 90.1(3)

92k90.1(3)

Grand juries must operate within the limits of the

First Amendment as well as the Fifth and may not

harass the press for purposes not of law enforcement

but of disrupting a reporter’s relationship with his

news sources. U.S.C.A.Const. Amends. 1, 5.

[17] GRAND JURY 4% 33

193k33

Grand juries must operate within the limits of the

First Amendment as well as the Fifth and may not

harass the press for purposes not of law enforcement

but of disrupting a reporter’s relationship with his

news sources. U.S.C.A.Const. Amends. 1, 5.

[18] CONSTITUTIONAL LAW (up 90.1(3)
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92k90.1(3)

There is no First Amendment newsman’s testimonial

privilege, either qualified or absolute, arising from

receipt of confidential information, to refuse to

answer relevant and material questions asked during

a good—faith grand jury investigation.

U.S.C.A.Const. Amend. 1.

[19] GRAND JURY 67) 36.3(2)

193k36.3(2)

Formerly 193k36

Newsman had no constitutional privilege to refuse to

appear before a grand jury until the government

demonstrated some compelling need for his

testimony. U.S.C.A.Const. Amend. 1.

[20] WITNESSES (b 196.1

410k196.1

Formerly 410k196

Where newsman had observed violations of state

narcotics laws, he had no privilege to refuse to

answer questions that directly related to the criminal

conduct. U.S.C.A.Const. Amend. 1; K.R.S.

218.010(14), 218.210.

[21] GRAND JURY e: 36.3(2)

193k36.3(2)

Formerly 193k36

Newsman had duty to appear before grand jury and

answer questions put to him, subject to supervision

of presiding judge as to the propriety, purposes and

scope of the grand jury inquiry and of the pertinence

of the probable testimony.

M2648 *665 Syllabus [FN*]

FN* The syllabus constitutes no part of the opinion

of the Court but has been prepared by the Reporter

of Decisions for the convenience of the reader. See

United States v. Detroit Timber & Lumber Co.,

200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.

499.

The First Amendment does not relieve a

newspaper reporter of the obligation that all citizens

have to respond to a grand jury subpoena and

answer questions relevant to a criminal

investigation, and therefore the Amendment does

not afford him a constitutional testimonial privilege

for an agreement he makes to conceal facts relevant

to a grand jury’s investigation of a crime or to

conceal the criminal conduct of his source or

Page 3

evidence thereof. Pp. 2655--2670.

No. 70--85, 461 S.W.2d 345, and Kentucky

Court of Appeals judgment in unreported “2649

case of Branzburg v. Meigs; and No. 70——94, 358

Mass. 604, 266 N.E.2d 297, affirmed; No. 70--57,

434 F.2d 1081, reversed.

On Writ of Certiorari to the Court of Appeals of

Kentucky.

On Writ of Certiorari to the Supreme Judicial

Court of Massachusetts.

On Writ of Certiorari to the United States Court

of Appeals for the Ninth Circuit.

Edgar A. Zingman, Louisville, Ky., for petitioner

Paul M. Branzburg in No. 70--85; Robert C.

Ewald, Louisville, Ky., on the briefs.

E. Barrett Prettyman, Jr., Washington, DC, for

petitioner, the Commonwealth of Mass. in No. 70--

94; William H. Carey, New Bedford, Mass., on the

briefs.

Solicitor Gen., Erwin Griswold for the United

States in No. 70--57; David A. Wilson, Jr.,

Peterson, Asst. Attys. Gen., William Bradford

Reynolds, Beatrice Rosenberg, and Sidney M.

Glazer, Washington, DC, on the briefs.

*666 Edwin A. Schroeting, Jr., Louisville, Ky.,

for respondents John P. Hayes and others in No. 70-

-85; W. C. Fisher, Jr., Louisville, Ky., on the

brief.

Joseph J. Hurley, First Asst. Atty. Gen., for

respondent, Commonwealth of Mass., in No. 70--

94; Robert H. Quinn, Atty. Gen., Walter H. Mayo

III, Asst. Atty. Gen., and Lawrence T. Bench,

Deputy Asst. Atty. Gen., on the brief.

Anthony G. Amsterdam, Washington, DC, for

respondent Earl Caldwell in No. 70--57; Jack

Greenberg, James M. Nabrit 111, Charles Stephen

Ralston, New York City, and William Bennett

Turner, San Francisco, Cal., on the brief.

William Bradford Reynolds, Washington, DC,

for the United States as amicus curiae urging

affirmance in Nos. 70—~85 and 70--94; Sol. Gen.
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Erwin Griswold, Asst. Atty. Gen., David B.

Wilson, Jr., and Beatrice Rosenberg, Washington,

D.C., on the brief.

Briefs of amici curiae urging affirmance in No.

70--57 and reversal in Nos. 70--85 and 70—-94 were

filed by Alexander M. Bickel, New Haven, Conn.,

Lawrence J. McKay, Floyd Abrams, Daniel

Sheehan, Corydon B. Dunham, Clarence Fried,

Alan J. Hruska, New York City, Robert S. Rifldnd,

Washington, DC, Anthony A. Dean, and Edward

C. Wallace, New York City, for New York Times

Co., Inc., and others; by Don H. Reuben, Lawrence

Gunnels, Steven L. Bashwiner, and Thomas F.

Ging., Chicago, Ill., for Chicago Tribune Co.; by

Arthur B. Hanson, Washington, DC, for American

Newspaper Publishers Assn.; and by Irving

Leuchter, Newark, N.J., for American Newspaper

Guild, AFL-CIO, CLC.

John T. Corrigan, Cleveland, Ohio, filed a brief

for the National District Attorneys Association

urging reversal in No. 70--57 and affirmance in No.

70--94.

Briefs of amici cruiae urging affirmance in No.

70—-57 were filed by Irwin Karp, New York City,

for Authors League of America, Inc.; by W.

Theodore Pierson and J. Laurent *667 Scharff,

Washington, DC, for Radio Television News

Directors Assn.; and by Earle K. Moore and Samuel

Rabinove, New York City, for Office of

Communication of the United Church of Christ and

others.

Briefs of amici curiae in No. 70--57 were filed by

Leo P. Larkin, Jr., Stanley Godofsky, and John J.

Sheehy, New York City, for Washington Post Co.

and others; by Richard M. Schmidt, Jr., for

American Society of Newspaper Editors and others;

by Roger A. Clark, New York City, for National

Press Photographers Assn.; and by Melvin L. Wulf,

New York City, Paul N. Halvonik, San Francisco,

Ca1., A. L. Wirin, Fred Okrand and Lawrence R.

Sperber, Los Angeles, Cal., for American Civil

Liberties Union and others.

Opinion of the Court by Mr. Justice WHITE,

announced by THE CHIEF JUSTICE.

[l] The issue in these cases is whether requiring

newsmen to appear and testify before state or federal

Page 4

grand juries abridges the freedom of speech **2650

and press guaranteed by the First Amendment. We

hold that it does not.

I

The writ of certiorari in No. 70--85, Branzburg v.

Hayes and Meigs, brings before us two judgments

of the Kentucky Court of Appeals, both involving

petitioner Branzburg, a staff reporter for the

Courier—Journal, a daily newspaper published in

Louisville, Kentucky.

On November 15, 1969, the Courier-Journal

carried a story under petitioner’s by-line describing

in detail his observations of two young residents of

Jefferson County synthesizing hashish from

marihuana, an activity which, they asserted, earned

them about $5,000 in three weeks. The article

included a photograph of a pair of hands working

above a laboratory table on which was a substance

identified by the caption as hashish. The article

stated that petitioner had promised not to *668

reveal the identity of the two hashish makers. [FNl]

Petitioner was shortly subpoenaed by the Jefferson

County grand jury; he appeared, but refused to

identify the individuals he had seen possessing

marihuana or the persons he had seen making

hashish from marihuana. [FN2] A state trial court

judge [FN3] ordered petitioner to answer these

questions and rejected his contention that the

Kentucky reporters’ privilege statute, Ky.Rev.Stat. s

421.100 (1962), [FN4] the First Amendment of the

United States Constitution, or 55 1, 2 and 8 of the

Kentucky Constitution authorized his refusal to

answer. Petitioner then sought prohibition and

mandamus in the Kentucky Court of Appeals on the

same grounds, but the Court of Appeals denied the

petition. Branzburg v. *669 Pound, 461 S.W.2d

345 (1970), as modified on denial of rehearing, Jan.

22, 1971. It held that petitioner had abandoned his

First Amendment argument in a supplemental

memorandum he had filed and tacitly rejected his

argument based on the Kentucky Constitution. It

also construed Ky.Rev.Stat. s 421.100 as affording

a newsman the privilege of refusing to divulge the

identity of an informant who supplied him with

information, but held that the statute did not permit

a reporter to refuse to testify about events he had

observed personally, including the identities of those

persons he had observed.
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FNl. The article contained the following paragraph:

"I don’t know why I’m letting you do this story,’

(one informant) said quietly. ’To make the narcs

(narcotics detectives) mad, I guess. That’s the main

reason.’ However, Larry and his partner asked for

and received a promise that their names would be

changed.’ App. 3--4.

FN2. The Foreman of the grand jury reported that

petitioner Branzburg had refused to answer the

following two questions: ’#1. On November 12, or

13, 1969, who was the person or persons you

observed in possession of Marijuana, about which

you wrote an article in the Courier-Journal on

November 15, 1969? #2. On Novebmer 12, or 13,

1969, who was the person or persons you observed

compounding Marijuana, producing same to a

compound known as Hashish?’ App. 6.

FN3. Judge J. Miles Pound. The respondent in this

case, Hon. John P. Hayes, is the successor of Judge

Pound.

FN4. Ky.Rev.Stat. s 421.100 provides: ’No person

shall be compelled to disclose in any legal

proceeding or trial before any court, or before any

grand or petit jury, or before the presiding officer

of any tribunal, or his agent or agents, or before the

General Assembly, or any committee thereof, or

before any city or county legislative body, or any

committee thereof, or elsewhere, the source of any

information procured or obtained by him, and

published in a newspaper or by a radio or television

broadcasting station by which he is engaged or

employed, or with which he is connected.’

The second case involving petitioner Branzburg

arose out of his later story published on January 10,

1971, which described in detail the use of drugs in

Frankfort, Kentucky. The article reported that in

order to provide a comprehensive survey of the

’drug scene’ in Frankfort, petitioner had ’spent two

weeks interviewing several dozen drug users in the

capital city’ and had seen some of them smoking

marihuana. A number of conversations with and

observations of several unnamed drug users were

recounted. Subpoenaed to appear before a Franklin

County grand jury ’to testify in the matter of

violation of statutes concerning **2651 use and sale

of drugs,’ petitioner Branzburg moved to quash the

summons; [FN5] the motion was denied, although

*670 an order was issued protecting Branzburg from

Page 5

revealing ’confidential associations, sources or

information’ but requiring that he ’answer any

questions which concern or pertain to any criminal

act, the commission of which was actually observed

by (him).’ Prior to the time he was slated to appear

before the grand jury, petitioner sought mandamus

and prohibition from the Kentucky Court of

Appeals, arguing that if he were forced to go before

the grand jury or to answer questions regarding the

identity of informants or disclose information given

to him in confidence, his effectiveness as a reporter

would be greatly damaged. The Court of Appeals

once again denied the requested writs, reaffirming

its construction of Ky.Rev.Stat. s 421.100, and

rejecting petitioner’s claim of a First Amendment

privilege. It distinguished Caldwell v. United

States, 434 F.2d 1081 (CA9 1970), and it also

announced its ’misgivings’ about that decision,

asserting that it represented ’a drastic departure from

the generally recognized rule that the sources of

information of a newspaper reporter are not

privileged under the First Amendment.’ It

characterized petitioner’s fear that his ability to

obtain *671 news would be destroyed as ’so tenuous

that it does not, in the opinion of this court, present

an issue of abridgement of the freedom of the press

within the meaning of that term as used in the

Constitution of the United States.’

FNS. Petitioner’s Motion to Quash argued: ’If Mr.

Branzburg were required to disclose these

confidences to the Grand Jury, or any other person,

he would thereby destroy the relationship of trust

which he presently enjoys with those in the drug

culture. They would refuse to speak to him; they

would become even more reluctant than they are

now to speak to any newsman; and the news media

would thereby vitally hampered in their ability to

cover the views and activities of those involved in

the drug culture. ’The inevitable effect of the

subpoena issued to Mr. Branzburg, if it not be

quashed by this Court, will be to suppress vital

First Amendment freedoms of Mr. Branzburg, of

the Courier-Journal, of the news media, and of

those involved in the drug culture by driving a

wedge of distrust and silence between the news

media and the drug culture. This Court should not

sanction a use of its process entailing so drastic an

incursion upon First Amendment freedoms in the

absentee of compelling Commonwealth interest in

requiring Mr. Branzburg’s apearance before the

Grand Jury. It is insufficient merely to protect Mr.
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Branzburg’s right to silence after he appears before

the Grand Jury. This Court should totally excuse

Mr. Branzburg from responding to the subpoena

and even entering the Grand Jury room. Once Mr.

Branzburg is required to go behind the closed doors

of the Grand Jury room, his effectiveness as a

reporter in these areas is totally destroyed. The

secrecy that surrounds Grand Jury testimony

necessarily introduces uncertainties in the minds of

those who fear a betrayal of their confidences.’

App. 43--44.

[2] Petitioner sought a writ of certiorari to review

both judgments of the Kentucky Court of Appeals,

and we granted the writ. [FN6] 402 U.S. 942, 91

S.Ct. 1616, 29 L.Ed.2d 109 (1971).

FN6. After the Kentucky Court of Appeals’

decision in Branzburg v. Meigs was announced,

petitioner filed a rehearing motion in Branzburg v.

Pound suggesting that the court had not passed

upon his First Amendment argument and calling to

the court’s attention the recent Ninth Circuit

decision in Caldwell v. United States, 434 F.2d

1081 (1970). On Jan. 22, 1971, the court denied

petitioner’s motion and filed an amended opinion in

the case, adding a footnote, 461 S.W.2d 345, at 346

n. 1, to indicate that petitioner had abandoned his

First Amendment argument and elected to rely

wholly on Ky.Rev.Stat. s 421.100 when he filed a

Supplemental Memorandum before oral argument.

In his Petition for Prohibition and Mandamus,

petitioner had clearly relied on the First

Amendment, and he had filed his Supplemental

Memorandum in response to the State’s

Memorandum in Opposition to the granting of the

writs. As its title indicates, this Memorandum was

complementary to petitioner’s earlier Petition, and it

dealt primarily with the State’s construction of the

phrase ’source of any information’ in Ky.Rev.Stat.

s 421.100. The passage that the Kentucky Court of

Appeals cited to indicate abandonment of

petitioner’s First Amendment claim is as follows:

’Thus, the controversy continues as to whether a

newsman’s source of information should be

privileged. However, that question is not before the

Court in this case. The Legislature of Kentucky

has settled the issue, having decided that a

newsman’s source of information is to be

privileged. Because of this there is no point in

citing Professor Wigmore and other authorities who

speak against the grant of such a privilege. The

Page 6

question has been many times debated, and the

Legislature has spoken. The only question before

the Court is the construction of the term ’source of

information’ as it was intended by the Legislature.’

Though the passage itself is somewhat unclear, the

surrounding discussion indicates that petitioner was

asserting here that the question of whether a

common-law privilege should be recognized was

irrelevant since the legislature had already enacted a

statute. In his earlier discussion, petitioner had

analyzed certain cases in which the First

Amendment argument was made but indicated that

it was not necessary to reach this question if the

statutory phrase ’source of any information’ were

interpreted expansively. We do not interpret this

discussion as indicating that petitioner was

abandoning his First Amendment claim if the

Kentucky Court of Appeals did not agree with his

statutory interpretation argument, and we hold that

the constitutional question in Branzburg v. Pound

was properly preserved for review.

*672 In re Pappas, No. 70--94, originated when

petitioner Pappas, a television newsman-

photographer working out of the Providence, Rhode

Island, office of a New Bedford, Massachusetts,

television station, was called to New Bedford on

July 30, 1970, to report on civil disorders there

which involved fires and other turmoil. He intended

to cover a Black Panther news conference at that

group’s headquarters in a boarded-up store.

Petitioner found the streets around the store

barricaded, but he ultimately gained entrance to the

area and recorded and photographed a prepared

statement read by one of the Black Panther leaders at

about 3 pm. **2652 [FN7] He then asked for and

received permission to re—enter the area. Returning

at about 9 o’clock, he was allowed to enter and

remain inside Panther headquarters. As a condition

of entry, Pappas agreed not to disclose anything he

saw or heard inside the store except an anticipated

police raid, which Pappas, ’on his own,’ was free to

photograph and report as he wished. Pappas stayed

inside the headquarters for about three hours, but

there was no police raid, and petitioner wrote no

story and did not otherwise reveal what had

occurred in the store while he was there. Two

months later, petitioner was summoned before the

Bristol *673 County Grand Jury and appeared,

answered questions as to his name, address,

employment, and what he had seen and heard

outside Panther headquarters, but refused to answer
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any questions about what had taken place inside

headquarters while he was there, claiming that the

First Amendment afforded him a privilege to protect

confidential informants and their information. A

second summons was then served upon him, again

directing him to appear before the grand jury and ’to

give such evidence as he knows relating to any

matters which may be inquired of on behalf of the

Commonwealth before . . . the Grand Jury.’ His

motion to quash on First Amendment and other

grounds was denied by the trial judge who, noting

the absence of a statutory newsman’s privilege in

Massachusetts, ruled that petitioner had no

constitutional privilege to refuse to divulge to the

grand jury what he had seen and heard, including

the identity of persons he had observed. The case

was reported for decision to the Supreme Judicial

Court of Massachusetts. [FN8] The record there did

not include a transcript of the hearing **2653 on the

motion to quash, nor did it reveal the specific

questions petitioner had refused to answer, the

expected nature of his testimony, the nature of the

grand jury investigation, or the likelihood of the

grand jury’s securing the information it sought from

petitioner by other means. [FN9] The *674

Supreme Judicial Court, however, took ’judicial

notice that in July, 1970, there were serious civil

disorders in New Bedford, which involved street

barricades, exclusion of the public from certain

streets, fires, and similar turmoil. We were told at

the arguments that there was gunfire in certain

streets. We assume that the grand jury investigation

was an appropriate effort to discover and indict

those responsible for criminal acts.’ 358 Mass. 604,

607, 266 N.E.2d 297, 299 (1971). The court then

reaffirmed prior Massachusetts holdings that

testimonial privileges were ’exceptional’ and

’limited,’ stating that ’(t)he principle that the public

’has a right to every man’s evidence" had usually

been preferred, in the Commonwealth, to

countervailing interests. Ibid. The court rejected the

holding of the Ninth Circuit in Caldwell v. United

States, supra, and ’adhere(d) to the view that there

exists no constitutional newsman’s privilege, either

qualified or absolute, to refuse to appear and testify

before a court or grand jury.’ [FN10] 358 Mass, at

612, 266 N.E.2d, at 302--303. Any adverse effect

upon the free dissemination of news by virtue of

petitioner’s being called to testify was deemed to be

only ’indirect, theoretical, and uncertain.’ Id., at

612, 266 N.E.2d, at 302. The court concluded that

’(t)he obligation of newsmen . . . is that of every
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citizen . . . to appear when summoned, with

relevant written or other material when required,

and to answer relevant and reasonable inquiries.’

Id., at 612, 266 N.E.2d, at 303. The court

nevertheless noted that grand juries were subject to

supervision by the presiding *675 judge, who had

the duty ’to prevent oppressive, unnecessary,

irrelevant, and other improper inquiry and

investigation,’ ibid., to insure that a witness’ Fifth

Amendment rights were not infringed, and to assess

the propriety, necessity, and pertinence of the

probable testimony to the investigation in progress.

[FN11] The burden was deemed to be on the

witness to establish the impropriety of the summons

or the questions asked. The denial of the motion to

quash was affirmed and we granted a writ of

certiorari to petitioner Pappas. 402 U.S. 942, 91

S.Ct. 1619, 29 L.Ed.2d 110 (1971).

FN7. Petitioner’s news films of this event were

made available to the Bristol County District

Attorney. App. 4.

FN8. The case was reported by the superior court

directly to the Supreme Judicial Court for an

interlocutory ruling under Mass.Gen.Laws, c. 278,

s 30A and Mass.Gen.Laws, c. 231, s 111 (1959).

The Supreme Judicial Court’s decision appears at

358 Mass. 604, 266 N.E.2d 297 (1971).

FN9. ’We do not have before us the text of any

specific questions which Pappas has refused to

answer before the grand jury, or any petition to

hold him for contempt for his refiisal. We have

only general statements concerning (a) the inquiries

of the grand jury, and (b) the materiality of the

testimony sought from Pappas. The record does

not show the expected nature of his testimony or

what likelihood there is of being able to obtain that

testimony from persons other than news gatherers.’

358 Mass, at 606——607, 266 N.E.2d, at 299

(footnote omitted).

FN 10. The court expressly declined to consider,

however, appearances of newsmen before

legislative or administrative bodies. Id., at 612 n.

10,266 N.E.2d, at 303 n. 10.

FN11. The court noted that ’a presiding judge may

consider in his discretion’ the argument that the use

of newsmen as witnesses is likely to result in

unnecessary or burdensome use of their work
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product, id., at 614 n. 13, 266 N.E.2d, at 304 n.

13, and cautioned that: ’We do not suggest that a

general investigation of mere political or group

association of persons, without substantial relation

to criminal events, may not be viewed by a judge in

a somewhat different manner from an investigation

of particular criminal events concerning which a

newsman may have knowledge.’ Id., at 614 n. 14,

266 N.E.2d, at 304 n. 14.

United States v. Caldwell, No. 70--57, arose from

subpoenas issued by a federal grand jury in the

Northern District of California to respondent Earl

Caldwell, a reporter for the New York Times

assigned to cover the Black Panther Party and other

black militant groups. A subpoena duces tecum was

served on respondent on February 2, 1970, ordering

him to appear before the grand jury to testify and to

bring with him notes and tape recordings of

interviews given him for publication by officers and

spokesmen of the Black Panther Party concerning

the aims, purposes, and activities **2654 of that

organization. [FN 12] Respondent objected to the

scope *676 of this subpoena, and an agreement

between his counsel and the Government attorneys

resulted in a continuance. A second subpoena,

served on March 16, omitted the documentary

requirement and simply ordered Caldwell ’to appear

. . to testify before the Grand Jury.’ Respondent

and his employer, the New York Times, [FN 13]

moved to quash on the ground that the unlimited

breadth of the subpoenas and the fact that Caldwell

would have to appear in secret before the grand jury

would destroy his working relationship with the

Black Panther Party and ’suppress vital First

Amendment freedoms . . . by driving a wedge of

distrust and silence between the news media and the

militants.’ App. 7. Respondent argued that ’so

drastic an incursion upon First Amendment

freedoms’ should not be permitted ’in the absence of

a compelling governmental interest--not shown here—

-in requiring Mr. Caldwell’s appearance before the

grand jury.’ Ibid. The motion was supported by

amicus curiae memoranda from other publishing

concerns and by affidavits from newsmen asserting

the unfavorable impact on news sources of requiring

reporters to appear before grand juries. The

Government filed three memoranda in opposition to

the motion to quash, each supported by affidavits.

These documents stated that the grand jury was

investigating, among other things, possible

violations of a number of criminal statutes,
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including 18 U.S.C. s 871 (threats against the

President), 18 U.S.C. *677 s 1751 (assassination,

attempts to assassinate, conspiracy to assassinate the

President), 18 U.S.C. s 231 (civil disorders), 18

U.S.C. s 2101 (interstate travel to incite a riot), and

18 U.S.C. s 1341 (mail frauds and swindles). It

was recited that on November 15, 1969, an officer

of the Black Panther Party made a publicly televised

speech in which he had declared that ’(w)e will kill

Richard Nixon’ and that this threat had been

repeated in three subsequent issues of the Party

newspaper. App. 66, 77. Also referred to were

various writings by Caldwell about the Black

Panther Party, including an article published in the

New York Times on December 14, 1969, stating

that ’(i)n their role as the vanguard in a

revolutionary struggle the Panthers have picked up

guns,’ and quoting the Chief of Staff of the Party as

declaring that: ’We advocate the very direct

overthrow of the Government by way of force and

violence. By picking up guns and moving against it

because we recognize it as being oppressive and in

recognizing that we know that the only solution to it

is armed struggle (sic).’ App. 62. The Government

also stated that the Chief of Staff of the Party had

been indicted by the grand jury on December 3,

1969, for uttering threats against the life of the

President in violation of 18 U.S.C. s 871 and that

various efforts had been made to secure evidence of

crimes under investigation through the immunization

of persons allegedly associated with the Black

Panther Party.

FN12. The subpoena ordered production of ’(n)otes

and tape recordings of interviews covering the

period from January 1, 1969, to date, reflecting

statements made for publication by officers and

spokesmen for the Black Panther Party concerning

the aims and purposes of said organization and the

activities of said organization, its officers, staff,

personnel, and members, including specifically but

not limited to interviews given by David Hilliard

and Raymond ’Masai’ Hewitt.’ App. 20.

FN13. The New York Times was granted standing

to intervene as a party on the motion to quash the

subpoenas. Application of Caldwell, 311 F.Supp.

358, 359 (ND Cal. 1970). It did not file an appeal

from the District Court’s contempt citation, and it

did not seek certiorari here. It has filed an amicus

curiae brief, however.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 176



 

92 S.Ct. 2646

(Cite as: 408 US. 665, *677, 92 S.Ct. 2646, **2655)

“2655 On April 6, the District Court denied the

motion to quash, Application of Caldwell, 311

F.Supp. 358 (NDCal.1970), on the ground that

’every person within the jurisdiction of the

government’ is bound to testify upon being properly

summoned. Id., at 360 (emphasis in original).

Nevertheless, the court accepted respondent’s First

Amendment arguments to the extent of issuing a

protective order providing that although respondent

had to divulge *678 whatever information had been

given to him for publication, he ’shall not be

required to reveal confidential associations, sources

or information received, developed or maintained by

him as a professional journalist in the course of his

efforts to gather news for dissemination to the public

through the press or other news media.’ The court

held that the First Amendment afforded respondent a

privilege to refuse disclosure of such confidential

information until there had been ’a showing by the

Government of a compelling and overriding national

interest in requiring Mr. Caldwell’s testimony which

cannot be served by any alternative means.’ Id., at

362.

Subsequently, [FN 14] the term of the grand jury

expired, a new grand jury was convened, and a new

subpoena ad testificandum was issued and served on

May 22, 1970. A new motion to quash by

respondent and memorandum in opposition by the

Government were filed, and, by stipulation of the

parties, the motion was submitted on the prior

record. The court denied the motion to quash,

repeating the protective provisions in its prior order

but this time directing Caldwell to appear before the

grand jury pursuant to the May 22 subpoena.

Respondent refused to appear before the grand jury,

and the court issued an order to show cause why he

should not be held in contempt. Upon his further

refusal to go before the grand jury, respondent was

ordered committed for contempt until such time as

he complied with the court’s order or until the

expiration of the term of the grand jury.

FN14. Respondent appealed from the District

Court’s April 6 denial of his motion to quash on

April 17, 1970, and the Government moved to

dismiss that appeal on the ground that the order was

interlocutory. On May 12, 1970, the Ninth Circuit

dismissed the appeal without opinion.

*679 Respondent Caldwell appealed the contempt

order, [FN 15] and the Court of Appeals reversed.
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Caldwell v. United States, 434 F.2d 1081 (CA9

1970). Viewing the issue before it as whether

Caldwell was required to appear before the grand

jury at all, rather than the scope of permissible

interrogation, the court first determined that the

First Amendment provided a qualified testimonial

privilege to newsmen; in its view, requiring a

reporter like Caldwell to testify would deter his

informants from communicating with him in the

future and would cause him to censor his writings in

an effort to avoid being subpoenaed. Absent

compelling reasons for requiring his testimony, he

was held privileged to withhold it. The court also

held, for similar First Amendment reasons, that,

absent some special showing of necessity by the

Government, attendance by Caldwell at a secret

meeting of the. grand jury was something he was

privileged to refuse because of the potential impact

of such an appearance on the flow of news to the

public. We granted the United States’ petition for

certiorari. [FN16] 402 US. 942, 91 S.Ct. 1616, 29

L.Ed.2d 109 (1971).

FN15. The Government did not file a cross—appeal

and did not challenge the validity of the District

Court protective order in the Court of Appeals.

FN16. The petition presented a single question:

’Whether a newspaper reporter who has published

articles about an organization can, under the First

Amendment, properly refuse to appear before a

grand jury investigating possible crimes by

members of that organization who have been quoted

in the published articles.’

II

Petitioners Branzburg and Pappas and respondent

Caldwell press First Amendment claims that may be

simply put: that to gather news it is often necessary

**2656 to agree either not to identify the source of

information published or to publish only part of the

facts revealed, or both; that if the reporter is

nevertheless *680 forced to reveal these confidences

to a grand jury, the source so identified and other

confidential sources of other reporters will be

measurably deterred from furnishing publishable

information, all to the detriment of the free flow of

information protected by the First Amendment.

Although the newsmeu in these cases do not claim

an absolute privilege against official interrogation in

all circumstances, they assert that the reporter
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should not be forced either to appear or to testify

before a grand jury or at trial until and unless

sufficient grounds are shown for believing that the

reporter possesses information relevant to a crime

the grand jury is investigating, that the information

the reporter has is unavailable from other sources,

and that the need for the information is sufficiently

compelling to overide the claimed invasion of First

Amendment interests occasioned by the disclosure.

Principally relied upon are prior cases emphasizing

the importance of the First Amendment guarantees

to individual development and to our system of

representative government, [FN17] decisions

requiring that official action with adverse impact on

First Amendment rights be justified by a public

interest that is ’compelling’ or ’paramount,’ [FN18]

and those precedents establishing the principle that

justifiable governmental goals may not be achieved

by unduly broad means having an unnecessary

impact *681 on protected rights of speech, press, or

association. [FN19] The heart of the claim is that

the burden on news gathering resulting from

compelling reporters to disclose confidential

information outweighs any public interest in

obtaining the information. [FN20]

FN17. Curtis Publishing Co. v. Butts, 388 U.S.

130, 145, 87 S.Ct. 1975, 1986, 18 L.Ed.2d 1094

(1967) (opinion of Harlan, J.); New York Times

Co. v. Sullivan, 376 U.S. 254, 270, 84 S.Ct. 710,

720, 11 L.Ed.2d 686 (1964); Talley v. California,

362 U.S. 60, 64--65, 80 S.Ct. 536, 538-—539, 4

L.Ed.2d 559 (1960); Bridges v. California, 314

U.S. 252, 263, 62 S.Ct. 190, 194, 86 L.Ed. 192

(1941); Grosjean v. American Press Co., 297 U.S.

233, 250, 56 S.Ct. 444, 449, 80 L.Ed. 660 (1936);

Near v. Minnesota, 283 U.S. 697, 722, 51 S.Ct.

625, 633, 75 L.Ed. 1357 (1931).

FN18. NAACP v. Button, 371 U.S. 415, 439, 83

S.Ct. 328, 341, 9 L.Ed.2d 405 (1963); Thomas v.

Collins, 323 U.S. 516, 530, 65 S.Ct. 315, 322, 89

L.Ed. 430 (1945); DeGregory v. Attorney General

of New Hampshire, 383 U.S. 825, 829, 86 S.Ct.

1148, 1151, 16 L.Ed.2d 292 (1966); Bates v. Little

Rock, 361 U.S. 516, 524, 80 S.Ct. 412, 417, 4

L.Ed.2d 480 (1960); Schneider v. State, 308 U.S.

147, 161, 60 S.Ct. 146, 150, 84 L.Ed. 155 (1939);

NAACP v. Alabama, 357 U.S. 449, 464, 78 S.Ct.

1163, 1173, 2 L.Ed.2d 1488 (1958).

FN19. Freedman v. Maryland, 380 U.S. 51, 56, 85
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S.Ct. 734, 737, 13 L.Ed.2d 649 (1965); NAACP v.

Alabama, 377 U.S. 288, 307, 84 S.Ct. 1302, 1313,

12 L.Ed.2d 325 (1964); Martin v. City of Struthers,

319 U.S. 141, 147, 63 S.Ct. 862, 865, 87 L.Ed.

1313 (1943); Elfbrandt v. Russell, 384 U.S. 11, 18,

86 S.Ct. 1238, 1241, 16 L.Ed.2d 321 (1966).

FN20. There has been a great deal of writing in

recent years on the existence of a newsman’s

constitutional right of nondisclosure of confidential

information. See, e.g., Beaver, The Newsman’s

Code, The Claim of Privilege and Everyman’s

Right to Evidence, 47 Ore.L.Rev. 243 (1968);

Guest & Stanzler, The Constitutional Argument for

Newsmen Concealing Their Sources, 64

Nw.U.L.Rev. 18 (1969); Note, Reporters and Their

Sources: The Constitutional Right to a Confidential

Relationship, 80 Yale L]. 317 (1970); Comment,

The Newsman’s Privilege: Government

Investigations, Criminal Prosecutions and Private

Litigation, 58 Calif.L.Rev. 1198 (1970); Note, The

Right of the Press to Gather Information, 71

Col.L.Rev. 838 (1971); Nelson, The Newsmen’s

Privilege Against Disclosure of Confidential

Sources and Information, 24 Vand.L.Rev. 667

(1971).

We do not question the significance of free

speech, press, or assembly to the country’s welfare.

Nor is it suggested that news gathering does not

quality for First Amendment protection; without

some protection for seeking out the news, freedom

of the press could be eviscerated. But these cases

involve no intrusions **2657 upon speech or

assemby, no prior restraint or restriction on what the

press may publish, and no express or implied

command that the press publish what it prefers to

withhold. No exaction or tax for the privilege of

publishing, and no penalty, civil or criminal, related

to the content of published material is at issue here.

The use of confidential sources by the press is not

forbidden or restricted; reporters remain free to seek

news from *682 any source by means within the

law. No attempt is made to require the press to

publish its sources of information or

indiscriminately to disclose them on request.

[3][4] The sole issue before us is the obligation of

reporters to respond to grand jury subpoenas as

other citizens do and to answer questions relevant to

an investigation into the commission of crime.

Citizens generally are not constitutionally immune
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from grand jury subpoenas; and neither the First

Amendment nor any other constitutional provision

protects the average citizen from disclosing to a

grand jury information that he has received in

confidence. [FN21] The claim is, however, that

reporters are exempt from these obligations because

if forced to respond to subpoenas and identify their

sources or disclose other confidences, their

informants will refuse or be reluctant to furnish

newsworthy information in the future. This asserted

burden on news gathering is said to make compelled

testimony from newsmen constitutionally suspect

and to require a privileged position for them.

FN21. ’In general, then, the mere fact that a

communication was made in express confidence, or

in the implied confidence of a confidential relation,

does not create a privilege. ’ No pledge of

privacy nor oath of secrecy can avail against

demand for the truth in a court of justice.’ 8 J.

Wigmore, Evidence 5 2286 (McNaughton rev.

1961). This was not always the rule at common

law, however. In 17th century England, the

obligations of honor among gentlemen were

occasionally recognized as privileging from

compulsory disclosure information obtained in

exchange for a promise of confidence. See

Bulstrod v. Letchmere, 2 Freem. 6, 22 Eng.Rep.

1019 (1676); Lord Grey’s Trial, 9 How.St.Tr. 127

(1682). ‘

[5] It is clear that the First Amendment does not

invalidate every incidental burdening of the press

that may result from the enforcement of civil or

criminal statutes of general applicability. Under

prior cases, otherwise valid laws serving substantial

public interests may be enforced against the press as

against others, despite *683 the possible burden that

may be imposed. The Court has emphasized that

’(t)he publisher of a newspaper has no special

immunity from the application of general laws. He

has no special privilege to invade the rights and

liberties of others.’ Associated Press v. NLRB, 301

U.S. 103, 132-—l33, 57 S.Ct. 650, 656, 81 L.Ed.

953 (1937). It was there held that the Associated

Press, a news—gathering and disseminating

organization, was not exempt from the requirements

of the National Labor Relations Act. The holding

was reaffirmed in Oklahoma Press Publishing Co. v.

Walling, 327 U.S. 186, 192--193, 66 S.Ct. 494,

497--498, 90 L.Ed. 614 (1946), where the Court

rejected the claim that applying the Fair Labor
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Standards Act to a newspaper publishing business

would abridge the freedom of press guaranteed by

the First Amendment. See also Mabee v. White

Plains Publishing Co., 327 U.S. 178, 66 S.Ct. 511,

90 L.Ed. 607 (1946). Associated Press v. United

States, 326 U.S. 1, 65 S.Ct. 1416, 89 L.Ed. 2013

(1945), similarly overruled assertions that the First

Amendment precluded application of the Sherman

Act to a news—gathering and disseminating

organization. Cf. Indiana Farmer’s Guide

Publishing Co. v. Prairie Farmer Publishing Co.,

293 U.S. 268, 276, 55 S.Ct. 182, 184, 79 L.Ed.

356 (1934); Citizen Publishing Co. v. United

States, 394 U.S. 131, 139, 89 S.Ct. 927, 931, 22

L.Ed.2d 148 (1969); Lorain Journal Co. v. United

States, 342 U.S. 143, 155--156, 72 S.Ct. 181, 187-—

188, 96 L.Ed. 162 (1951). Likewise, a newspaper

may be subjected to nondiscriminatory forms of

general taxation. Grosjean v. American Press Co.,

297 U.S. **2658 233, 250, 56 S.Ct. 444, 449, 80

L.Ed. 660 (1936); Murdock v. Pennsylvania, 319

U.S. 105, 112, 63 S.Ct. 870, 874, 87 L.Ed. 1292

(1943).

The prevailing View is that the press is not free to

publish with impunity everything and anything it

desires to publish. Although it may deter or

regulate what is said or published, the press may not

circulate knowing or reckless falsehoods damaging

to private reputation without subjecting itself to

liability for damages, including punitive damages,

or even criminal prosecution. See New York Times

Co. v. Sullivan, 376 U.S. 254, *684 279--280, 84

S.Ct. 710, 725-—726, 11 L.Ed.2d 686 (1964);

Garrison v. Louisiana, 379 U.S. 64, 74, 85 S.Ct.

209, 215, 13 L.Ed.2d 125 (1964); Curtis Publishing

Co. V. Butts, 388 U.S. 130, 147, 87 S.Ct. 1975,

1987, 18 L.Ed.2d 1094 (1967) (opinion of Harlan,

J.,); Monitor Patriot Co. v. Roy, 401 U.S. 265,

277, 91 S.Ct. 621, 628, 28 L.Ed.2d 35 (1971). A

newspaper or a journalist may also be punished for

contempt of court, in appropriate circumstances.

Craig v. Harney, 331 U.S. 367, 377--378, 67 S.Ct.

1249, 1255-1256, 91 L.Ed. 1546 (1947).

[6] It has generally been held that the First

Amendment does not guarantee the press a

constitutional right of special access to information

not available to the public generally. Zemel v.

Rusk, 381 U.S. 1, l6-—17, 85 S.Ct. 1271, 1280--

1281, 14 L.Ed.2d 179 (1965); New York Times

Co. v. United States, 403 U.S. 713, 728—-730, 91
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S.Ct. 2140, 2148--2149, 29 L.Ed.2d 822 (1971),

(Stewart, J ., concurring); Tribune Review

Publishing Co. v. Thomas, 254 F.2d 883, 885 (CA3

1958); In the Matter of United Press Assns. v.

Valente, 308 N.Y. 71, 77, 123 N.E.2d 777, 778

(1954). In Zemel v. Rusk, supra, for example, the

Court sustained the Government’s refusal to validate

passports to Cuba even though that restriction

’render(ed) less than wholly free the flow of

information concerning that country.’ 381 U.S., at

16, 85 S.Ct., at 1281. The ban on travel was held

constitutional, for ’(t)he right to speak and publish

does not carry with it the unrestrained right to

gather information.’ Id., at 17, 85 S.Ct., at 1281.

[FN22]

FN22. ’There are few restrictions on action which

could not be clothed by ingenious argument in the

garb of decreased data flow. For example, the

prohibition of unauthorized entry into the White

House diminishes the citizen’s opportunities to

gather information he might find relevant to his

opinion of the way the country is being run, but that

does not make entry into the White House a First

Amendment right.’ 381 U.S., at l6--l7, 85 S.Ct., at

1281.

Despite the fact that news gathering may be

hampered, the press is regularly excluded from

grand jury proceedings, our own conferences, the

meetings of other official bodies gathered in

executive session, and the meetings of private

organizations. Newsmen have no constitutional

right of access to the scenes of crime or *685

disaster when the general public is excluded, and

they may be prohibited from attending or publishing

information about trials if such restrictions are

necessary to assure a defendant a fair trial before an

impartial tribunal. In Sheppard v. Maxwell, 384

U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966),

for example, the Court reversed a state court

conviction where the trial court failed to adopt

’stricter rules governing the use of the courtroom by

newsmen, as Sheppard’s counsel requested,’

neglected to insulate witnesses from the press, and

made no ’effort to control the release of leads,

information, and gossip to the press by police

officers, witnesses, and the counsel for both sides.’

Id., at 358, 359, 86 S.Ct., at 1520. ’(T)he trial

court might well have proscribed extrajudicial

statements by any lawyer, party, witness, or court

official which divulged prejudicial matters.’ Id., at
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361, 86 S.Ct., at 1521. See also Estes v. Texas,

381 U.S. 532, 539-640, 85 S.Ct. 1628, 1631-—

1632, 14 L.Ed.2d 543 (1965); Rideau v. Louisiana,

373 U.S. 723, 726, 83 S.Ct. 1417, 1419, 10

L.Ed.2d 663 (1963).

It is thus not surprising that the great weight of

authority is that newsmen are not exempt from the

normal duty of appearing before a grand jury and

answering questions relevant to a **2659 criminal

investigation. At common law, courts consistently

refused to recognize the existence of any privilege

authorizing a newsman to refuse to reveal

confidential information to a grand jury. See, e.g.,

Ex parte Lawrence, 116 Cal. 298, 48 P. 124 (1897);

Plunkett v. Hamilton, 136 Ga. 72, 70 SE. 781

(1911); Clein v. State, 52 So.2d 117 (Fla.1950); In

re Grunow, 84 N.J.L. 235, 85 A. 1011 (1913);

People ex rel. Mooney v. Sheriff, 269 N.Y. 291,

199 N.E. 415 (1936); Joslyn v. People, 67 C010.

297, 184 P. 375 (1919); Adams v. Associated Press,

46 F.R.D. 439 (SD Tex. 1969); Brewster v. Boston

Herald—Traveler Corp. , 20 F.R.D. 416

(D.C.Mass.l957). See generally Annot., 7

A.L.R.3d 591 (1966). In 1958, a news gatherer

asserted for the first time that the First Amendment

*686 exempted confidential information from public

disclosure pursuant to a subpoena issued in a civil

suit, Garland v. Torre, 259 F.2d 545 (CA2), cert.

denied, 358 U.S. 910, 79 S.Ct. 237, 3 L.Ed.2d 231

(1958), but the claim was denied, and this argument

has been almost uniformly rejected since then

although there are occasional dicta that, in

circumstances not presented here, a newsman might

be excused. In re Goodfader, 45 Haw. 317, 367

P.2d 472 (1961); In re Taylor, 412 Pa. 32, 193

A.2d 181 (1963); State v. Buchanan, 250 Or. 244,

436 P.2d 729, cert. denied, 392 U.S. 905, 88 S.Ct.

2055, 20 L.Ed.2d 1363 (1968); Murphy v.

Colorado (No. 19604 Sup.Ct.Colo.), cert. denied,

365 U.S. 843, 81 S.Ct. 802, 5 L.Ed.2d 810 (1961)

(unreported, discussed in In re Goodfader, supra, 45

Haw., at 366, 367 P.2d, at 498 (Mizuha, J.,

dissenting». These courts have applied the

presumption against the existence of an asserted

testimonial privilege, United States v. Bryan, 339

U.S. 323, 331, 70 S.Ct. 724, 730, 94 L.Ed. 884

(1950), and have concluded that the First

Amendment interest asserted by the newsman was

outweighed by the general obligation of a citizen to

appear before a grand jury or at trial, pursuant to a

subpoena, and give what information he possesses.
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The opinions of the state courts in Branzburg and

Pappas are typical of the prevailing view, although a

few recent cases, such as Caldwell, have recognized

and given effect to some form of constitutional

newsman’s privilege. See State v. Knops, 49

Wis.2d 647, 183 N.W.2d 93 (1971) (dictum);

Alioto v. Cowles Communications, Inc., CA. No.

52150 (ND Ca1.1969); In re Grand Jury Witnesses,

322 F.Supp. 573 (ND Ca1.1970); People v. Dohrn,

Crim.No. 69--3808 (Cook County, 111.,

Cir.Ct. 1970).

[7][8][9] The prevailing constitutional view of the

newsman’s privilege is very much rooted in the

ancient role of the grand jury that has the dual

function of determining if there is probable cause to

believe that a crime has been committed and of

protecting citizens against unfounded *687 criminal

prosecutions. [FN23] Grand jury proceedings are

constitutionally mandated for the institution of

federal criminal prosecutions for capital or other

serious crimes, and ’its constitutional prerogatives

are rooted in long centuries of Anglo—American

history.’ Hannah v. Larche, 363 U.S. 420, 489-—

490, 80 S.Ct. 1502, 1544, 4 L.Ed.2d 1307 (1960).

(Frankfurter, J., concurring in result). The Fifth

Amendment provides that ’(n)o person shall be held

to answer for a capital, or otherwise infamous

crime, unless on a presentment or indictment of a

Grand Jury.’ [FN24] The adoption **2660 of the

grand jury ’in our Constitution as the sole method

for preferring charges in serious criminal cases

shows the high place it held as an instrument of

justice.’ Costello v. United States, 350 U.S. 359,

362, 76 S.Ct. 406, 408, 100 L.Ed. 397 (1956).

Although state systems of criminal procedure differ

greatly among themselves, the grand jury is

similarly guaranteed by many state constitutions and

plays an important role in fair and effective law

enforcement in the overwhelming *688 majority of

the States. [FN25] Because its task is to inquire into

the Existence of possible criminal conduct and to

return only well-founded indictments, its

investigative powers are necessarily broad. ’1t is a

grand inquest, a body with powers of investigation

and inquisition, the scope of whose inquiries is not

to be limited narrowly by questions of propriety or

forecasts of the probable result of the investigation,

or by doubts whether any particular individual will

be found properly subject to an accusation of crime.’

Blair v. United States, 250 U.S. 273, 282, 39 S.Ct.

468, 471, 63 L.Ed. 979 (1919). Hence, the grand
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jury’s authority to subpoena witnesses is not only

historic, id., at 279——281, 39 S.Ct., at 470-—471, but

essential to its task. Although the powers of the

grand jury are not unlimited and are subject to the

supervision of a judge, the longstanding principle

that ’the public . . . has a right to every man’s

evidence,’ except for those persons protected by a

constitutional, common-law, or statutory privilege,

United States v. Bryan, 339 U.S. 323, 331, 70

S.Ct. 724, 730, 94 L.Ed. 884 (1950); Blackmer v.

United States, 284 U.S. 421, 438, 52 S.Ct. 252,

255, 76 L.Ed. 375 (1932); 8 J. Wigmore, Evidence

5 2192 (McNaughton rev. 1961), is particularly

applicable to grand jury proceedings. [FN26]

FN23. ’Historically, (the grand jury) has been

regarded as a primary security to the innocent

against hasty, malicious and oppressive persecution;

it serves the invaluable function in our society of

standing between the accuser and the accused . . .

to determine whether a charge is founded upon

reason or was dictated by an intimidating power or

by malice and personal ill will.’ Wood v. Georgia,

370 U.S. 375. 390, 82 S.Ct. 1364, 1373, 8

L.Ed.2d 569 (1962) (footnote omitted).

FN24. It has been held that ’infamous’ punishments

include confinement at hard labor, United States v.

Moreland, 258 U.S. 433, 42 S.Ct. 368, 66 L.Ed.

700 (1922): incarceration in a penitentiary, Mackin

v. United States, 117 U.S. 348, 6 S.Ct. 777, 29

L.Ed. 909 (1886); and imprisonment for more than

a year, Barkman v. Sanford, 162 F.2d 592 (CA5),

cert. denied, 332 U.S. 816, 68 S.Ct. 155, 92

L.Ed. 393 (1947). Fed.Rule Crim.Proc. 7(a) has

codified these holdings: ’An offense which may be

punished by death shall be prosecuted by

indictment. An offense which may be punished by

imprisonment for a term exceeding one year or at

hard labor shall be prosecuted by indictment, or, if

indictment is waived, it may be prosecuted by

information. Any other offense may be prosecuted

by indictment or by information.’

FN25. Although indictment by grand jury is not

part of the due process of law guaranteed to state

criminal defendants by the Fourteenth Amendment,

Hurtado v. California, 110 U.S. 516, 4 S.Ct. 111,

28 L.Ed. 232 (l884), a recent study reveals that 32

States require that certain kinds of criminal

prosecutions he initiated by indictment. Spain, the

Grand Jury, Past and Present: A Survey, 2
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Am.Crim.L.Q. 119, 126--142 (1964). In the 18

States in which the prosecutor may proceed by

information, the grand jury is retained as an

alternative means of invoking the criminal process

and as an investigative tool. Ibid.

FN26. Jeremy Bentham vividly illustrated this

maxim: ’Are men of the first rank and

consideration--are men high in office--men whose

time is not less valuable to the public than to

themselves--are such men to be forced to quit their

business, their functions, and what is more than all,

their pleasure, at the beck of every idle or malicious

adversary, to dance attendance upon every petty

cause? Yes, as far as it is necessary, they and

everybody. . . . Were the Prince of Wales, the

Archbishop of Canterbury, and the Lord High

Chancellor, to be passing by in the same coach,

while a chimney-sweeper and a barrow—woman

were in dispute about a halfpennyworth of apples,

and the chimney-sweeper or the barrow—woman

were to think proper to call upon them for their

evidence, could they refuse it? No, most certainly.’

4 The Works of Jeremy Bentham 320--32l (J.

Bowring ed. 1843). In United States v. Burr, 25

Fed.Cas. pp. 30, 34 (No. 14,692d) (C.C.Va.1807),

Chief Justice Marshall, sitting on Circuit, opined

that in proper circumstances a subpoena could be

issued to the President of the United States.

*689 A number of States have provided newsmen

a statutory pvivilege of varying breadth, [FN27] but

the majority have not **2661 done so, and none has

been provided by federal statute. [FN28] Until now

the only testimonial privilege for unofficial

witnesses that is rooted in the Federal Constitution

*690 is the Fifth Amendment privilege against

compelled self-incrimination. We are asked to

create another by interpreting the First Amendment

to grant newsmen a testimonial privilege that other

citizens do not enjoy. This we decline to do.

[FN29] Fair and effective law enforcement aimed at

providing security for the person and property of the

individual is a fundamental function of government,

and the grand jury plays an important,

constitutionally mandated role in this process. On

the records now before us, we perceive no basis for

holding that the public interest in law enforcement

and in ensuring effective grand jury proceedings is

insufficient to override the consequential, but

uncertain, burden on news gathering that is said to

result from insisting that reporters, like other
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citizens, respond to relevant *691 questions put to

them in the course of a valid grand jury

investigation or criminal trial.

FN27. Thus far, 17 States have provided some type

of statutory protection to a newsman’s confidential

sources: Ala.Code, Tit. 7, s 370 (1960); Alaska

Stat. s 09.25.150 (Supp.l97l); Ariz.Rev.Stat.Ann. s

12--2337 (Supp.l971-—l972); Ark.Stat.Ann. s 43»

917 (1964); Cal.Evid.C0de s 1070 (Supp.l972);

Ind.Ann.Stat. s 2--1733 (1968), IC 1971, 34--3--5--

1; Ky.Rev.Stat. s 421.100 (1962); La.Rev.Stat.Ann.

ss 45:1451—-45:1454 (Supp.l972); Md.Ann.Code,

art. 35, s 2 (1971); Mich.Comp.Laws s 767.5a

(Supp.l956), Mich.Stat.Ann. s 28.945(1) (1954);

Mont.Rev.Codes Ann. 5 93—-601--2 (1964);

Nev.Rev.Stat. 5 49.275 (1971); N.J.Rev.Stat. ss

2A:84A-—21, 2A:84A--29 (Supp.l972-—1973);

N.M.Stat.Ann. s 20--1——12.1 (1970); N.Y.Civil

Rights Laws, McKinney’s Consol.Laws, c. 6, s 79-

-h (Supp.l971——1972); Ohio Rev.C0de Ann. 5

2739.12 (1954); Pa.Stat.Ann., Tit. 28, s 330

(Supp.l972—-1973).

FN28. Such legislation has been introduced,

however. See, e.g., S. 1311, 92d Cong, lst Sess.

(1971); S. 3552, 9lst Cong., 2d Sess. (1970); HR.

16328, H.R. 16704, 9lst Cong, 2d Sess. (1970);

S. 1851, 88th Cong, lst Sess. (1963); HR. 8519,

HR. 7787, 88th Cong, 1st Sess. (1963); S. 965,

86th Cong, lst Sess. (1959); HR. 355, 86th

Cong, lst Sess. (1959). For a general analysis of

proposed congressional legislation, see Staff of

Sentate Committee on the Judiciary, 89th Cong, 2d

Sess., The Newsman’s Privilege (Comm. Print

1966).

FN29. The creation of new testimonial privileges

has been met with disfavor by commentators since

such privileges obstruct the search for truth.

Wigmore condemns such privileges as ’so many

derogations from a positive general rule (that

everyone is obligated to testify when properly

summoned)’ and as ’obstacle(s) to the

administration ofjustice.’ 8 J. Wigmore, Evidence 8

2192 (McNaughton rev. 1961). His criticism that

’all privileges of exemption from this duty are

exceptional, and are therefore to be

discountenanced,’ id., at s 2192, p. 73 (emphasis in

original) has been frequently echoed. Morgan,

Foreward, Model Code of Evidence 22-—30 (1942);

2 Z. Chafee, Government and Mass
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Communications 496-—497 (1947); Report of ABA

Committee on Improvements in the Law of

Evidence, 63 A.B.A. Reports 595 (1938); C.

McCormick, Evidence 159 (2d ed. 1972); Chafee,

Privileged Communications: Is justice Served or

Obstructed by Closing the Doctor’s Mouth on the

Witness Stand“), 52 Yale L.J. 607 (1943); Ladd,

Privileges, 1969 Law & the Social Order 555, 556;

58 Am.Jur., Witnesses s 546 (1948); 97 C.J.S.

Wtinesses s 259 (1957); McMann v. Securities and

Exchange Commission, 87 F.2d 377, 378 (CA2

1937) (L. Hand, J.). Neither the ALI’s Model

Code of Evidence (1942), the Uniform Rules of

Evidence of the National Conference of

Commissioners on Uniform State Laws (1953), nor

the Proposed Rules of Evidence for the United

States Courts and Magistrates (rev. ed. 1971) has

included a newsman’s privilege.

[10] This conclusion itself involves no restraint on

what newspapers may publish or on the type or

quality of information reporters may seek to acquire,

nor does it threaten the vast bulk of confidential

relationships between reporters and their sources.

Grand juries address themselves to the issues of

whether crimes have been committed and who

committed them. Only where news sources

themselves are implicated in crime or possess

information relevant to the grand jury’s task need

they or the reporter be concerned about grand jury

subpoenas. Nothing before us indicates that a large

number or percentage of all confidential news

sources falls into either category and would in any

way be deterred by our holding that the Constitution

does not, as it never has, exempt the newsman from

performing the citizen’s normal duty of appearing

and furnishing **2662 information relevant to the

grand jury’s task.

The preference for anonymity of those

confidential informants involved in actual criminal

conduct is presumably a product of their desire to

escape criminal prosecution, and this preference,

while understandable, is hardly deserving of

constitutional protection. It would be frivolous to

assert--and no one does in these cases——that the First

Amendment, in the interest of securing news or

otherwise, confers a license on either the reporter or

his news sources to violate valid criminal laws.

Although stealing documents or private wiretapping

could provide newsworthy information, neither

reporter nor source is immune from conviction for
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such conduct, whatever the impact on the flow of

news. Neither is immume, on First Amendment

grounds, from testifying against the other, before

the grand jury or at a criminal trial. The

Amendment does not reach so far as to override the

interest of the public in ensuring *692 that neither

reporter nor source is invading the rights of other

citizens through reprehensible conduct forbidden to

all other persons. To assert the contrary proposition

’Is to answer it, since it involves in its very

statement the contention that the freedom of the

press is the freedom to do wrong with impunity

and implies the right to frustrate and defeat the

discharge of those governmental duties upon the

performance of which the freedom of all,

including that of the press, depends. . . . It

suffices to say that however complete is the right

of the press to state public things and discuss

them, that right, as every other right enjoyed in

human society, is subject to the restraints which

separate right from wrong—doing.’ Toledo

Newspaper Co. v. United States, 247 U.S. 402,

419--420, 38 S.Ct. 560, 564, 62 L.Ed. 1186

(1918). [FN30]

FN30. The holding in this case involved a

construction of the Contempt of Court Act of 1831,

4 Stat. 487, which permitted summary trial of

contempts ’so near (to the court) as to obstruct the

administration of justice.’ The Court held that the

Act required only that the conduct have a ’direct

tendency to prevent and obstruct the discharge of

judicial duty.’ 247 U.S., at 419, 38 S.Ct., at 564.

This view was overruled and the Act given a much

narrower reading in Nye v. United States, 313 U.S.

33, 47--52, 61 S.Ct. 810, 815-—817, 85 L.Ed. 1172

(1941). See Bloom v. Illinois, 391 U.S. 194, 205--

206, 88 S.Ct. l477, 1484——1485, 20 L.Ed.2d 522

(1968).

[11] Thus, we cannot seriously entertain the

notion that the First Amendment protects a

newsman’s agreement to conceal the criminal

conduct of his source, or evidence thereof, on the

theory that it is better to write about crime than to

do something about it. Insofar as any reporter in

these cases undertook not to reveal or testify about

the crime he witnessed, his claim of privilege under

the First Amendment presents no substantial

question. The crimes of news sources are no less

reprehensible and threatening to the public interest

when witnessed by a reporter than when they are

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 183



 

92 S.Ct. 2646

(Cite as: 408 U.S. 665, *692, 92 S.Ct. 2646, **2662)

not.

*693 There remain those situations where a source

is not engaged in criminal conduct but has

information suggesting illegal conduct by others.

Newsmen frequently receive information from such

sources pursuant to a tacit or express agreement to

withhold the source’s name and suppress any

information that the source wishes not published.

Such informants presumably desire anonymity in

order to avoid being entangled as a witness in a

criminal trial or grand jury investigation. They may

fear that disclosure will threaten their job security or

personal safety or that it will simply result in

dishonor or embarassment.

The argument that the flow of news will be

diminished by compelling reporters to aid the grand

jury in a criminal investigation is not irrational, nor

are the records before us silent on the matter. But

we remain unclear how often and to what extent

informers are actually deterred from furnishing

information when newsmen are forced to testify

before a grand jury. The available data **2663

indicate that some newsmen rely a great deal on

confidential sources and that some informants are

particularly sensitive to the threat of exposure and

may be silenced if it is held by this Court that,

ordinarily, newsmen must testify pursuant to

subpoenas, [FN31] but the evidence fails to

demonstrate that there would be a significant

construction of the flow of news to the public if this

Court reaffirms the prior common-law and

constitutional rule regarding the testimonial

obligations of newsmen. Estimates of the inhibiting

effect of such subpoenas on the willingness of

informants to make disclosures to newsmen are

widely divergent and *694 to a great extent

speculative. [FN32] It would be difficult to

canvass the views of the informants themselves;

surveys of reporters on this topic are chiefly

opinions of predicted informant behavior and must

be viewed in the light of the professional self-

interest of the interviewees. [FN33] Reliance by the

press on confidential informants does not mean that

all such sources will in fact dry up because of the

later possible appearance of the newsman before a

grand jury. The reporter may never be called and if

he objects to testifying, the prosecution may not

insist. Also, the relationship of many informants to

the press is a symbiotic one which is unlikely to be

greatly inhibited by the threat of subpoena: quite
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often, such informants are members of a minority

political or cultural group that *695 relies heavily

on the media to propagate its views, publicize its

aims, and magnify its exposure to the public.

Moreover, grand juries characteristically conduct

secret proceedings, and law enforcement officers are

themselves experienced in dealing with informers,

and have their own methods for protecting them

without, interference with the effective

administration of justice. There is little before us

indicating that informants whose interest in avoiding

exposure is that it may threaten job security,

personal safety, or peace of mind, would in fact be

in a worse position, or would think they would be,

if they risked placing their trust in public officials as

well as reporters. We doubt if the informer who

prefers anonymity but is sincerely interested in

furnishing evidence of crime will always or very

often be deterred by the prospect of dealing with

those public authorities characteristically charged

with the duty to protect the public interest as well as

his.

FN31. Respondent Caldwell attached a number of

affidavits from prominent newsmen to his initial

motion to quash, which detail the experiences of

such journalists after they have been subpoenaed.

Appendix to No. 70—-57, pp. 22--61.

FN32. Cf. e.g., the results of a study conducted by

Guest & Stanzler, which appears as an appendix to

their article, supra, n. 20. A number of editors of

daily newspapers of varying circulation were asked

the question, ’Excluding one-or two—sentence gossip

items, on the average how many stories based on

information received in confidence are published in

your paper each year? Very rough estimate.’

Answers varied significantly, e.g., ’Virtually

innumerable,’ Tucson Daily Citizen (41,969 daily

circ.), ’Too many to remember,’ Los Angeles

Herald—Examiner (718,221 daily circ.),

’Ucczisionally,’ Denver Post (252,084 daily circ.),

’Rarely,’ Cleveland Plain Dealer (370,499 daily

circ.), ’Very rare, some politics,’ Oregon Journal

(146 403 daily circ.). This study did not purport to

measure the extent of deterrence of informants

caused by subpoenas to the press.

FN33. In his Press Subpoenas: An Empirical and

legal Analysis, Study Report of the Reporters’

Committee on Freedom of the Press 6——12, Prof.

Vince Blasi discusses these methodological
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problems. Prof. Blasi’s survey found that slightly

more than half ot the 975 reporters questioned said

that they relied on regular confidential sources for

at least 10% of their stories. Id., at 21. Of this

group of reporters, only 8% were able to say with

some certainty that their professional functioning

had been adversely affected by the threat of

subpoena; another 11% were not certain whether or

not they had been adversely affected. Id., at 53.

[12] Accepting the fact, however, that an

undetermined number of informants not themselves

implicated in crime will nevertheless, for whatever

reason, refuse to talk to newsmen if **2664 they

fear identification by a reporter in an official

investigation, we cannot accept the argument that

the public interest in possible future news about

crime from undisclosed, unverified sources must

take precedence over the public interest in pursuing

and prosecuting those crimes reported to the press

by informants and in thus deterring the commission

of such crimes in the future.

We note first that the privilege claimed is that of

the reporter, not the informant, and that if the

authorities independently identify the informant,

neither his own reluctance to testify nor the

objection of the newsman would shield him from

grand jury inquiry, whatever the impact on the flow

of news or on his future usefulness as a secret source

of information. More important, *696 it is obvious

that agreements to conceal information relevant to

commission of crime have very little to recommend

them from the standpoint of public policy.

Historically, the common law recognized a duty to

raise the ’hue and cry’ and report felonies to the

authorities. [FN34] Misprision of a felony-—that is,

the concealment of a felony ’which a man knows,

but never assented to . . . (so as to become) either

principal or accessory,’ 4 W. Blackstone,

Commentaries, *121, was often said to be a

common-law crime. [FN35] The first Congress

passed a statute, 1 Stat. 113, s 6, as amended, 35

Stat. 1114, s 146, 62 Stat. 684, which is still in

effect, defining a federal crime of misprision:

FN34. See Statute of Westminster First, 3 Edw. 1,

c. 9, p. 43 (1275); Statute of Westminster Second,

13 Edw. 1, c. 6, pp. 114—-115 (1285); Sheriffs Act

of 1887, 50 & 51 Vict., c. 55, 5 8(1); 4 W.

Blackstone, Commentaries *293--295; 2 W.

Holdsworth, History of English Law 80--81, [01-—
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102 (3d ed. 1927); 4 id., at 521--522.

FN35. See, e.g., Scrope’s Case, referred to in 3

Coke’s Institute 36; Rex v. Cowper, 5 Mod. 206,

87 Eng.Rep. 611 (1969); Proceedings under a

Special Commission for the County of York, 31

How.St.Tr. 965, 969 (1813); Sykes v. Director of

Public Prosecutions, (1961) 3 W.L.R. 371. But see

Glazebrook, Misprision of Felony--Shadow or

Phantont?, 8 Am.J.Legal Hist. 189 (1964). See

also Act 5 & 6 Edw. 6, c. 11 (1552).

’Whoever, having knowledge of the actual

commission of a felony cognizable by a court of

the United States, conceals and does not as soon

as possible make known the same to some judge

or other person in civil or military authority under

the United States, shall be (guilty of misprision).’

18 U.S.C. s 4. [FN36]

FN36. This statute has been contrued, however, to

require both knowledge of a crime and some

affirmative act of concealment or participation.

Bratton v. United States, 73 F.2d 795 (CA10 1934);

United States v. Farrar, 38 F.2d 515, 516 (Mass),

aff’d on other grounds, 281 U.S. 624, 50 S.Ct.

425, 74 L.Ed. 1078 (1930); United States v.

Norman, 391 F.2d 212 (CA6), cert. denied, 390

U.S. 1014, 88 S.Ct. 1265, 20 L.Ed.2d 163 (1968);

Lancey v. United States, 356 F.2d 407 (CA9), cert.

denied, 385 U.S. 922, 87 S.Ct. 234, 17 L.Ed.2d

145 (1966). Cf. Marbury v. Brooks, 7 Wheat. 556,

575, 5 L.Ed. 522 (1822) (Marshall, Cl).

*697 It is apparent from this statute, as well as

from our history and that of England, that

concealment of crime and agreements to do so are

not looked upon with favor. Such conduct deserves

no encomium, and we decline now to afford it First

Amendment protection by denigrating the duty of a

citizen, whether reporter or informer, to respond to

grand jury subpoena and answer relevant questions

put to him.

Of course, the press has the right to abide by its

agreement not to publish all the information it has,

but the right to withhold news is not equivalent to a

First Amendment exemption from the ordinary duty

of all other citizens to furnish relevant information

to a grand jury performing an important public

function. Private restraints on the flow of

information are not so favored by the First
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Amendment that they override all other public

interests. As Mr. Justice Black declared in another

context, ’(Dreedom of the press from governmental

“2665 interference under the First Amendment

does not sanction repression of that freedom by

private interests.’ Associated Press v. United

States, 326 U.S., at 20, 65 S.Ct., at 1425.

Neither are we now convinced that a virtually

impenetrable constitutional shield, beyond

legislative or judicial control, should be forged to

protect a private system of informers operated by the

press to report on criminal conduct, a system that

would be unaccountable to the public, would pose a

threat to the citizen’s justifiable expectations of

privacy, and would equally protect well-intentioned

informants and those who for pay or otherwise

betray their trust to their employer or associates.

The public through its elected and appointed *698

law enforcement officers regularly utilizes

informers, and in proper circumstances may assert a

privilege against disclosing the identity of these

informers. But

’(t)he purpose of the privilege is the furtherance

and protection of the public interest in effective

law enforcement. The privilege recognizes the

obligation of citizens to communicate their

knowledge of the commission of crimes to law-

enforcement officials and, by preserving their

anonymity, encourages them to perform that

obligation.’ Roviaro v. United States, 353 U.S.

53, 59, 77 S.Ct. 623, 627, 1 L.Ed.2d 639 (1957).

Such informers enjoy no constitutional protection.

Their testimony is available to the public when

desired by grand juries or at criminal trials; their

identity cannot be concealed from the defendant

when it is critical to his case. Roviaro v. United

States, supra, at 60--61, 62, 77 S.Ct. at 627--628,

629; McCray v. Illinois, 386 U.S. 300, 310, 87

S.Ct. 1056, 1062, 18 L.Ed.2d 62 (1967); Smith v.

Illinois, 390 U.S. 129, 131, 88 S.Ct. 748, 749, 19

L.Ed.2d 956 (1968); Alford v. United States, 282

U.S. 687, 693, 51 S.Ct. 218, 220, 75 L.Ed. 624

(1931). Clearly, this system is not impervious to

control by the judiciary and the decision whether to

unmask an informer or to continue to profit by his

anonymity is in public, not private, hands. We

think that it should remain there and that public

authorities should retain the options of either

insisting on the informer’s testimony relevant to the

prosecution of crime or of seeking the benefit of

further information that his exposure might prevent.
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We are admonished that refusal to provide a First

Amendment reporter’s privilege will undermine the

freedom of the press to collect and disseminate

news. But this is not the lesson history teaches us.

As noted previously, the common law recognized no

such privilege, and the constitutional argument was

not even asserted until 1958. From the beginning of

our country the press has operated without

constitutional protection *699 for press informants,

and the press has flourished. The existing

constitutional rules have not been a serious obstacle

to either the development or retention of confidential

news sources by the press. [FN37]

FN37. Though the constitutional argument for a

newsman’s privilege has been put forward very

recently, newsmen have contended for a number of

years that such a privilege was desirable. See, e.g.,

Siebert & Ryniker, Press Winning Fight to Guard

Sources, Editor & Publisher, Sept. 1, 1934, pp. 9,

36--37; G. Bird & F. Merwin, The Press and

Society 592 (1971). The first newsman’s privilege

statute was enacted by Maryland in 1896, and

currently is codified as Md.Ann.Code Art. 35, s 2

(1971).

It is said that currently press subpoenas have

multiplied, [FN38] that mutual distrust and tension

between press and officialdom have increased, that

reporting styles have changed, and that there is now

more need for confidential sources, particularly

where the press seeks news about minority cultural

and political groups or dissident organizations

suspicious of the law and public officials. These

developments, even if true, are treacherous grounds

for a far-reaching **2666 interpretation of the First

Amendment fastening a nationwide rule on courts,

grand juries, and prosecuting officials everywhere.

The obligation to testify in response to grand jury

subpoenas will not threaten these sources not

involved with criminal conduct and without

information relevant to grand jury investigations,

and we cannot hold that the Constitution places the

sources in these two categories either above the law

or beyond its reach.

FN38. A list of recent subpoenas to the news media

is contained in the appendix to the brief of amicus

New York Times in No. 70--57.

[13| The argument for such a constitutional

privilege rests heavily on those cases holding that
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the infringement of protected First Amendment

rights must be no broader than necessary to achieve

a permissible governmental purpose, see cases cited

at n. 19, supra. We do not deal, however, with a

governmental institution that has abused *700 its

proper function, as a legislative committee does

when it ’expose(s) for the sake of exposure.’

Watkins v. United States, 354 U.S. 178, 200, 77

S.Ct. 1173, 1185, 1 L.Ed.2d 1273 (1957). Nothing

in the record indicates that these grand juries were

’prob(ing) at will and without relation to existing

need.’ DeGregory v. Attorney General of New

Hampshire, 383 U.S. 825, 829, 86 S.Ct. 1148,

1151, 16 L.Ed.2d 292 (1966). Nor did the grand

juries attempt to invade protected First Amendment

rights by forcing wholesale disclosure of names and

organizational affiliations for a purpose that was not

germane to the determination of whether crime has

been committed, cf. NAACP v. Alabama, 357 U.S.

449, 78 S.Ct. 1163, 2 L.Ed.2d 1488 (1958);

NAACP v. Button, 371 U.S. 415, 83 S.Ct. 328, 9

L.Ed.2d 405 (1963); Bates v. Little Rock, 361 U.S.

516, 80 S.Ct. 412, 4 L.Ed.2d 480 (1960), and the

characteristic secrecy of grand jury proceedings is a

further protection against the undue invasion of such

rights. See Fed.Rule CrimProc. 6(e). The

investigative power of the grand jury is necessarily

broad if its public responsibility is to be adequately

discharged. Costello v. United States, 350 U.S.

359, at 364, 76 S.Ct. 406, at 409, 100 L.Ed. 397

(1956).

[14] The requirements of those cases, see 11. 18,

supra, which hold that a State’s interest must be

’compelling’ or ’paramount’ to justify even an

indirect burden on First Amendment rights, are also

met here. As we have indicated, the investigation of

crime by the grand jury implements a fundamental

governmental role of securing the safety of the

person and property of the citizen, and it appears to

us that callng reporters to give testimony in the

manner and for the reasons that other citizens are

called ’bears a reasonable relationship to the

achievement of the governmental purpose asserted as

its justification.’ Bates v. Little Rock, supra, 361

U.S. at 525, 80 S.Ct. at 417. If the test is that the

government ’convincingly show a substantial

relation between the information sought and a

subject of overriding and compelling state interest,’

Gibson v. Florida Legislative Investigation

Committee, *701 372 U.S. 539, 546, 83 S.Ct. 889,

894, 9 L.Ed.2d 929 (1963), it is quite apparent (l)
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that the State has the necessary interest in extirpating

the traffic in illegal drugs, in forestalling

assassination attempts on the President, and in

preventing the community from being disrupted by

violent disorders endangering both persons and

property; and (2) that, based on the stories

Branzburg and Caldwell wrote and Pappas’ admitted

conduct, the grand jury called these reporters as they

would others—because it was likely that they could

supply information to help the government

determine whether illegal conduct had occurred and,

if it had, whether there was sufficient evidence to

return an indictment.

[15] Similar considerations dispose of the

reporters’ claims that preliminary to requiring their

grand jury appearance, the State must show that a

crime has been committed and that they possess

relevant information not available from other

sources, for only the grand jury itself can make this

determination. The role of the grand jury as an

important instrument of offective law enforcement

necessarily includes an investigatory function with

respect to determining **2667 whether a crime has

been committed and who committed it. To this end

it must call witnesses, in the manner best suited to

perform its task. ’When the grand jury is

performing its investigatory function into a general

problem area . . . society’s interest is best served by

a thorough and extensive investigation.’ Wood v.

Georgia, 370 U.S. 375, 392, 82 S.Ct. 1364, 1374,

8 L.Ed.2d 569 (1962). A grand jury investigation

’is not fully carried out until every available clue has

been run down and all witnesses examined in every

proper way to find if a crime has been committed.’

United States v. Stone, 249 F.2d 138, 140 (C.A.2

1970). Such an investigation may be triggered by

tips, rumors, evidence proffered by the prosecutor,

or the personal knowledge of the grand jurors.

Costello v. United States, 350 U.S., at 362, 76

S.Ct., at 408. It is *702 only after the grand jury

has examined the evidence that a determination of

whether the proceeding will result in an indictment

can be made.

’It is impossible to conceive that in such cases the

examination of witnesses must be stopped until a

basis is laid by an indictment formally preferred,

when the very object of the examination is to

ascertain who shall be indicted.’ Hale v. Henkel,

201 U.S. 43, 65, 26 S.Ct. 370, 375, 50 L.Ed.

652 (1906).

See also Hendricks v. United States, 223 U.S. 178,
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32 S.Ct. 313, 56 L.Ed. 394 (1912); Blair v. United

States, 250 U.S., at 282-—283, 39 S.Ct., at 471, 63

L.Ed. 979. We see no reason to hold that these

reporters, any more than other citizens, should be

excused from furnishing information that may help

the grand jury in arriving at its initial

determinations.

The privilege claimed here is conditional, not

absolute; given the suggested preliminary showings

and compelling need, the reporter would be required

to testify. Presumably, such a rule would reduce the

instances in which reporters could be required to

appear, but predicting in advance when and in what

circumstances they could be compelled to do so

would be difficult. Such a rule would also have

implications for the issuance of compulsory process

to reporters at civil and criminal trials and at

legislative hearings. If newsmen’s confidential

sources are as sensitive as they are claimed to be,

the prospect of being unmasked whenever a judge

determines the situation justifies it is hardly a

satisfactory solution to the problem. [FN39] For

M2668 them, it would appear that only an absolute

privilege would suffice.

FN39. ’Under the case-by-case method of

developing rules, it will be difficult for potential

informants and reporters to predict whether

testimony will be compelled since the decision will

turn on the judge’s ad hoc assessment in different

fact settings of ’importance’ or ’relevance’ in

relation to the free press interest. A ’general’

deterrent effect is likely to result. This type of

effect stems from the vagueness of the tests and

from the uncertainty attending their application.

For example, if a reporter’s information goes to the

’heart of the matter’ in Situation X, another reporter

and informant who subsequently are in Situation Y

will not know if ’heart of the matter rule X’ will be

extended to them, and deterrence will thereby

result. Leaving substantial discretion with judges to

delineate those ’situations’ in which rules of

’relevance’ or ’importance’ apply would therefore

seem to undermine significantly the effectiveness of

a reporter—informer privilege.’ Note, Reporters and

Their Sources: The Constitutional Right to a

Confidential Relationship, 80 Yale L]. 317, 341

(1970). In re Grand Jury Witnesses, 322 F.Supp.

573 (ND Cal.1970), illustrates the impact of this ad

hoc approach. Here, the grand jury was, as in

Caldwell, investigating the Black Panther Party, and
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was ’inquiring into matters which involve possible

violations of Congressional acts passed to protect

the person of the President (18 U.S.C. s 1751), to

free him from threats (l8 U.S.C. s 871), to protect

our armed forces from unlawful interference (18

U.S.C. s 2387), conspiracy to commit the foregoing

offenses (l8 U.S.C. s 371), and related statutes

prohibiting acts directed against the security of the

government.’ Id., at 577. The two witnesses,

reporters for a Black Panther Party newspaper,

were subpoenaed and given Fifth Amendment

immunity against criminal prosecution, and they

claimed a First Amendment journalist’s privilege.

The District Court entered a protective order,

allowing them to refuse to divulge confidential

information until the the Government demonstrated

’a compelling and overriding national interest in

requiring the testimony of (the witnesses) which

cannot be served by any alternative means.’ Id., at

574. The Government claimed that it had

information that the witnesses had associated with

persons who had conspired to perform some of the

criminal acts that the grand jury was investigating.

The court held the Government had met its burden

and ordered the witnesses to testify: ’The whole

point of the investigation is to identify persons

known to the (witnesses) who may have engaged in

activities violative of the above indicated statutes,

and also to ascertain the details of their alleged

unlawful activities. All questions directed to such

objectives of the investigation are unquestionably

relevant, and any other evaluation thereof by the

Court without knowledge of the facts before the

Grand Jury would clearly constitute ’undue

interference of the Court." Id., at 577. Another

illustration is provided by State v. Knops, 49

Wis.2d 647, 183 N.W.2d 93 (1971), in which a

grand jury was investigating the August 24, 1970,

bombing of Sterling Hall on the University of

Wisconsin Madison campus. On August 26, 1970,

an ’uuderground’ newspaper, the Madison

Kaleidoscope, primed a front~page story entitled

’The Bombers Tell Why and What Next--Exclusive

to Kaleidoscope.’ An editor of the Kaleidoscope

was subpoenaed, appeared, asserted his Fifth

Amendment right against self—incrimination, was

given immunity, and then pleaded that he had a

First Amendment privilege against disclosing his

confidential informants. The Wisconsin Supreme

Court rejected his claim and upheld his contempt

sentence: ’(Appellant) faces five very narrow and

specific questions. all of which are founded on

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 188



 

92 S.Ct. 2646

(Cite as: 408 U.S. 665, *702, 92 S.Ct. 2646, **2668)

information which he himself has already

volunteered. The purpose of these questions is very

clear. The need for answers to them is

’overriding,’ to say the least. The need for these

answers is nothing short of the public’s need (and

right) to protect itself from physical attack by

apprehending the perpetrators of such attacks.’ 49

Wis.2d, at 658, 183 N.W.2d, at 98--99.

*703 [16] We are unwilling to embark the

judiciary on a long and difficult journey to such an

uncertain destination. The administration of a

constitutional newsman’s privilege *704 would

present practical and conceptual difficulties of a high

order. Sooner or later, it would be necessary to

define those categories of newsmen who qualified

for the privilege, a questionable procedure in light

of the traditional doctrine that liberty of the press is

the right of the lonely pamphleteer who uses carbon

paper or a mimeograph just as much as of the large

metropolitan publisher who utilizes the latest

photocomposition methods. Cf. In re Grand Jury

Witnesses, 322 F.Supp. 573, 574 (ND Cal.1970).

Freedom of the press is a ’fundamental personal

right’ which ’is not confined to newspapers and

periodicals. It necessarily embraces pamphlets and

leaflets. . . . The press in its historic connotation

comprehends every sort of publication which affords

a vehicle of information and opinion.’ Lovell v.

City of Griffin, 303 U.S. 444, 450, 452, 58 S.Ct.

666, 669, 82 L.Ed. 949 (1938). See also Mills

*705 v. Alabama, 384 U.S. 214, 219, 86 S.Ct.

1434, 1437, 16 L.Ed.2d 484 (1966); Murdock v.

Pennsylvania, 319 U.S. 105, 111, 63 S.Ct. 870,

874, 87 L.Ed. 1292 (1943). The informative

function asserted by representatives of the organized

press in the present cases is also performed by

lecturers, political pollsters, novelists, academic

researchers, and dramatists. Almost any author may

quite accurately assert that he is contributing to the

flow of information to the public, that he relies on

confidential sources of information, and that these

sources will be silenced if he is forced to make

disclosures before a grand jury. [FN40]

FN40. Such a privilege might be claimed by groups

that set up newspapers in order to engage in

criminal activity and to therefore be insulated from

grand jury inquiry, regardless of Fifth Amendment

grants of immunity. It might appear that such

’sham’ newspapers would be easily distinguishable,

yet the First Amendment ordinarily prohibits courts
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from inquiring into the content of expression,

except in cases of obscenity or libel, and protects

speech and publications regardless of their

motivation, orthodoxy, truthfulness, timeliness, or

taste. New York Times Co. v. Sullivan, 376 U.S.

254, at 269--270, 84 S.Ct. 710, at 720--721, 11

L.Ed.2d 686; Kingsley International Pictures Corp.

v. Regents, 360 U.S. 684, 689, 79 S.Ct. 1362,

1365, 3 L.Ed.2d 1512 (1959); Winters v. New

York 333 U.S. 507, 510, 68 S.Ct. 665, 667, 92

L.Ed. 840 (1948); Thomas V. Collins, 323 U.S.

516, at 537, 65 S.Ct. 315, at 326, 89 L.Ed. 430.

By affording a privilege to some organs of

communication but not to others, courts would

inevitably be discriminating on the basis of content.

**2669 In each instance where a reporter is

subpoenaed to testify, the courts would also be

embroiled in preliminary factual and legal

determinations with respect to whether the proper

predicate had been laid for the reporter’s

appearance: Is there probable cause to believe a

crime has been committed? Is it likely that the

reporter has useful information gained in

confidence? Could the grand jury obtain the

information elsewhere? Is the official interest

sufficient to outweigh the claimed privilege?

Thus, in the end, by considering whether

enforcement of a particular law served a

’compelling’ governmental interest, the courts

would be inextricably involved in *706

distinguishing between the value of enforcing

different criminal laws. By requiring testimony

from a reporter in investigations involving some

crimes but not in others, they would be making a

value judgment that a legislature had declined to

make, since in each case the criminal law involved

would represent a considered legislative judgment,

not constitutionally suspect, of what conduct is

liable to criminal prosecution. The task of judges,

like other officials outside the legislative branch, is

not to make the law but to uphold it in accordance

with their oaths.

At the federal level, Congress has freedom to

determine whether a statutory newsman’s privilege

is necessary and desirable and to fashion standards

and rules as narrow or broad as deemed necessary to

deal with the evil discerned and, equally important,

to refashion those rules as experience from time to

time may dictate. There is also merit in leaving
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state legislatures free, within First Amendment

limits, to fashion their own standards in light of the

conditions and problems with respect to the relations

between law enforcement officials and press in their

own areas. It goes without saying, of course, that

we are powerless to bar state courts from responding

in their own way and construing their own

constitutions so as to recognize a newsman’s

privilege, either qualified or absolute.

In addition, there is much force in the pragmatic

view that the press has at its disposal powerful

mechanisms of communication and is far from

helpless to protect itself from harassment or

substantial harm. Furthermore, if what the

newsmen urged in these cases is true--that law

enforcement cannot hope to gain and may suffer

from subpoenaing newsmen before grand juries——

prosecutors will be loath to risk so much for so

little. Thus, at the federal level the Attorney

General has already fashioned a set of rules for

federal officials in connection *707 with

subpoenaing members of the press to testify before

grand juries or at criminal trials. [FN41] These

rules are a major step in the direction the reporters

M2670 herein desire to move. They may prove

wholly sufficient to resolve the bulk of

disagreements and controversies between press and

federal officials.

FN41. The Guidelines for Subpoenas to the News

Media were first announced in a speech by the

Attorney General on August 10, 1970, and then

were expressed in Department of Justice Memo.

No. 692 (Sept. 2, 1970), which was sent to all

United States Attorneys by the Assistant Attorney

General in charge of the Criminal Division. The

Guidelines state that: ’The Department of Justice

recognizes that compulsory process in some

circumstances may have a limiting effect on the

exercise of First Amendment rights. In determining

whether to request issuance of a subpoena to the

press, the approach in every case must be to weigh

that limiting effect against the public interest to be

served in the fair administration of justice’ and that:

’The Department of Justice does not consider the

press ’an investigative arm of the government.’

Therefore, all reasonable attempts should be made

to obtain information from non—press sources before

there is any consideration of subpoenaing the

press.’ The Guidelines provide for negotiations

with the press and require the express authorization

Page 22

of the Attorney General for such subpoenas. The

principles to be applied in authorizing such

subpoenas are stated to be whether there is

’sufficient reason to believe that the information

sought (from the journalist) is essential to a

successful investigation,’ and whether the

Government has unsuccessfully attempted to obtain

the information from alternative non—press sources.

The Guidelines provide, however, that in

’emergencies and other unusual situations,’

subpoenas may be issued which do not exactly

conform to the Guidelines.

[17] Finally, as we have earlier indicated, news

gathering is not without its First Amendment

protections, and grand jury investigations if

instituted or conducted other than in good faith,

would pose wholly different issues for resolution

under the First Amendment. [FN42] Official

harassment of the press undertaken not for purposes

of law enforcement but to disrupt a reporter’s

relationship *708 with his news sources would have

no justification. Grand juries are subject to judicial

control and subpoenas to motions to quash. We do

not expect courts will forget that grand juries must

operate within the limits of the First Amendment as

well as the Fifth.

FN42. Cf. Younger v. Harris, 401 U.S. 37, 49, 53-

-54, 91 S.Ct. 746. 753, 754——755, 27 L.Ed.2d 669

(1971).

III

[18][19] We turn, therefore, to the disposition of

the cases before us. From what we have said, it

necessarily follows that the decision in United States

v. Caldwell, No. 70——57, must be reversed. If there

is no First Amendment privilege to refuse to answer

the relevant and material questions asked during a

good-faith grand jury investigation, then it is a

fortiori true that there is no privilege to refuse to

appear before such a grand jury until the

Government demonstrates some ’compelling need’

for a newsman’s testimony. Other issues were urged

upon us, but since they were not passed upon by the

Court of Appeals, we decline to address them in the

first instance.

[20] The decisions in No. 70——85, Branzburg v.

Hayes and Branzburg v. Meigs, must be affirmed.

Here, petitioner refused to answer questions that
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directly related to criminal conduct that he had

observed and written about. The Kentucky Court of

Appeals noted that marihuana is defined as a

narcotic drug by statute, Ky.Rev.Stat. s 218.010( 14)

(1962), and that unlicensed possession or

compounding of it is a felony punishable by both

fine and imprisonment. Ky.Rev.Stat. s 218.210

(1962). It held that petitioner ’saw the commission

of the statutory felonies of unlawful possession of

marijuana and the unlawful conversion of it into

hashish,’ in Branzburg V. Pound, 461 S.W.2d, at

346. Petitioner may be presumed to have observed

similar violations of the state narcotics laws during

the research he did for the story that forms the basis

of the subpoena in Branzburg v. Meigs. In both

cases, if what petitioner wrote was true, *709 he had

direct information to provide the grand jury

concerning the ommission of serious crimes.

[21] The only question presented at the present

time in In re Pappas, No. 70--94, is whether

petitioner Pappas must appear before the grand jury

to testify pursuant to subpoena. The Massachusetts

Supreme Judicial Court characterized the record in

this case as ’meager,’ and it is not clear what

petitioner will be asked by the grand jury. It is not

even clear that he will be asked to divulge

information received in confidence. We affirm the

decision of the Massachusetts Supreme Judicial

Court and hold that petitioner must appear before

the grand jury to answer the questions put to him,

subject, of course, to the supervision of the

presiding judge as to ’the propriety, purposes, and

scope of the grand jury inquiry and the pertinence of

the probable testimony.’ 358 Mass., at 614, 266

N.E.2d, at 303--304.

So ordered.

Judgment at 434 F.2d 1081 reversed; judgments at

461 S.W.2d 345 and 266 N.E.2d 297 affirmed.

**2671 Mr. Justice POWELL, concurring.

I add this brief statement to emphasize what seems

to me to be the limited nature of the Court’s

holding. The Court does not hold that newsmen,

subpoenaed to testify before a grand jury, are

without constitutional rights with respect to the

gathering of news or in safeguarding their sources.

Certainly, we do not hold, as suggested in Mr.

Justice STEWART’s dissenting opinion, that state
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and federal authorities are free to ’annex’ the news

media as ’an investigative arm of government.’ The

solicitude repeatedly shown by this Court for First

Amendment freedoms should be sufficient assurance

against any such effort, even if one seriously

believed that the media-properly free and

untrammeled in the fullest sense of these terms--

were not able to protect themselves.

As indicated in the concluding portion of the

opinion, the Court states that no harassment of

newsmen will *710 be tolerated. If a newsman

believes that the grand jury investigation is not

being conducted in good faith he is not without

remedy. Indeed, if the newsman is called upon to

give information bearing only a remote and tenuous

relationship to the subject of the investigation, or if

he has some other reason to believe that his

testimony implicates confidential source relationship

without a legitimate need of law enforcement, he

will have access to the court on a motion to quash

and an appropriate protective order may be entered.

The asserted claim to privilege should be judged on

its facts by the striking of a proper balance between

freedom of the press and the obligation of all

citizens to give relevant testimony with respect to

criminal conduct. The balance of these vital

constitutional and societal interests on a case-by-case

basis accords with the tried and traditional way of

adjudicating such questions. [FN*]

FN* It is to be remembered tha tCaldwell asserts a

constitutional privilege not even to appear before

the grand jury unless a court decides that the

Government has made a showing that meets the

three preconditions specified in the dissenting

opinion of Mr. Justice Stewart. To be sure, this

would require a ’balancing’ of interests by the

court, but under circumstances and constraints

significantly different from the balancing that will

be appropriate under the court’s decision. The

newsman witness, like all other witnesses, will have

to appear; he will not be in a position to litigate at

the threshold the State’s very authority to subpoena

him. Moreover, absent the constitutional

preconditions that Caldwell and that dissenting

opinion would impose as heavy burdens of proof to

be carried by the State, the court--when called upon

to protect a newsman from improper or prejudicial

questioning—-would be free to balance the competing

interests on their merits in the particular case. The

new constitutional rule endorsed by that dissenting
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opinion would, as a practical matter, defeat such a

fair balancing and the essential societal interest in

the detection and prosecution of crime would be

heavily subordinated.

In short, the courts will be available to newsmen

under circumstances where legitimate First

Amendment interests require protection.

*725 Mr. Justice STEWART, with whom Mr.

Justice BRENNAN and Mr. Justice MARSHALL

join, dissenting.

The Court’s crabbed View of the First Amendment

reflects a disturbing insensitivity to the critical role

of an independent press in our society. The

question whether a reporter has a constitutional right

to a confidential relationship with his source is of

first impression here, but the principles that should

guide our decision are as basic as any to be found in

the Constitution. While Mr. Justice POWELL’S

enigmatic concurring opinion gives some hope of a

more flexible View in the future, the Court in these

cases holds that a newsman has no First Amendment

right to protect his sources when called before a

grand jury. The Court thus invites state and federal

authorities to undermine the historic independence

of the press by attempting to annex the journalistic

profession as an investigative arm of government.

Not only will this decision impair performance of

the press’ constitutionally protected functions, but it

will, I am convinced, in the **2672 long run, harm

rather than help the administration of justice.

I respectfully dissent.

The reporter’s constitutional right to a confidential

relationship with his source stems from the broad

societal interest in a full and free flow of

information to the public. It is this basic concern

that underlies the Constitution’s *726 protection of a

free press, Grosjean v. American Press Go, 297

U.S. 233, 250, 56 S.Ct. 444, 449, 80 L.Ed. 660;

New York Times Co. v. Sullivan, 376 U.S. 254,

269, 84 S.Ct. 710, 720, 11 L.Ed.2d 686, [FNl]

because the guarantee is ’not for the benefit of the

press so much as for the benefit of all of us.’ Time,

Inc. v. Hill, 385 U.S. 374, 389, 87 S.Ct. 534, 543,

17 L.Ed.2d 456. [FN2]
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FNl. We have often described the process of

informing the public as the core purpose of the

constitutional guarantee of free speech and a free

press. See, e.g., Stromberg v. California, 283 U.S.

359, 369, 51 S.Ct. 532, 535, 75 L.Ed. 1117; De

Jonge v. Oregon, 299 U.S. 353, 365, 57 S.Ct.

255, 260, 81 L.Ed. 278; Smith v. California, 361

U.S. 147, 153, 80 S.Ct. 215, 218, 4 L.Ed.2d 205.

FN2. As I see it, a reporter’s right to protect his

source is bottomed on the constitutional guarantee

of a full flow of information to the public. A

newsman’s personal First Amendment rights or the

associational rights of the newsman and the source

are subsumed under that broad societal interest

protected by the First Amendment. Obviously, we

are not here concerned with the parochial personal

concerns of particular newsmen or informants.

’The newsman—informer relationship is different

from . . . other relationships whose confidentiality

is protected by statute, such as the attorney—client

and physician-patient relationship. In the case of

other statutory privileges, the right of nondisclosure

is granted to the person making the communication

in order that he will be encouraged by trong

assurances of confidentiality to seek such

relationships which contribute to his personal well-

being. The judgment is made that the interests of

society will be served when individuals consult

physicians and lawyers; the public interest is thus

advanced by creating a zone of privacy that the

individual can control. However, in the case of the

reporter-informer relationship, society’s interest is

not in the welfare of the informant per se, but rather

in creating conditions in which information

possessed by news sources can reach public

attention.’ Note, 80 Yale L.J. 317, 343 (1970)

(footnotes omitted) (hereinafter Yale Note).

Enlightened choice by an informed citizenry is the

basic ideal upon which an open society is premised,

[FN3] and a free press is thus indispensable to a free

society. Not only does the press enhance personal

self-fulfillment *727 by providing the people with

the widest possible range of fact and opinion, but it

also is an incontestable precondition of self-

government. The press ’has been a mighty catalyst

in awakening public interest in governmental affairs,

exposing corruption among public officers and

employees and generally informing the citizenry of

public events and occurrences , . ..’ Estes V. Texas,

381 U.S. 532, 539, 85 S.Ct. 1628, 1631, 14
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L.Ed.2d 543; Mills v. Alabama, 384 U.S. 214,

219, 86 S.Ct. 1434, 1437, 16 L.Ed.2d 484;

Grosjean, supra, 297 U.S. at 250, 56 S.Ct. at 449.

As private and public aggregations of power

burgeon in size and the pressures for conformity

necessarily mount, there is obviously a continuing

need for an independent press to disseminate a

robust variety of information and opinion through

reportage, investigation, and criticism, if we are to

preserve our constitutional tradition of maximizing

freedom of choice by encouraging diversity of

expression.

FN3. See generally Z. Chafee, Free Speech in the

United States (1941); A. Meikeljohn, Free Speech

and Its Relation to Self-Government (1948); T.

Emerson, Toward a General Theory of the First

Amendment (1963).

A

In keeping with this tradition, we have held that

the right to publish is central to the First

Amendment and basic to the existence of

constitutional democracy. Grosjean, supra, at 250,

56 S.Ct. at 449; New York Times, supra, 376 U.S.

at 270, 84 S.Ct. at 720.

A corollary of the right to publish must be the

right to gather news. The **2673 full flow of

information to the public protected by the free-press

guarantee would be severely curtailed if no

protection whatever were afforded to the process by

which news is assembled and disseminated. We

have, therefore, recognized that there is a right to

publish without prior governmental approval, Near

v. Minnesota, 283 U.S. 697, 51 S.Ct. 625, 75

L.Ed. 1357; New York Times Co. v. United States,

403 U.S. 713, 91 S.Ct. 2140, 29 L.Ed.2d 822, a

right to distribute information, see, e.g., Lovell v.

Griffin, 303 U.S., 444, 452, 58 S.Ct. 666, 669, 82

L.Ed. 949; Marsh v. Alabama, 326 U.S. 501, 66

S.Ct. 276, 90 L.Ed. 265; Martin v. City of

Struthers, 319 U.S. 141, 63 S.Ct. 862, 87 L.Ed.

1313; Grosjean, supra, and a right to receive printed

matter, Lamont v. Postmaster General, 381 U.S.

301, 85 S.Ct. 1493, 14 L.Ed.2d 398.

*728 No less important to the news dissemination

process is the gathering of information. News must

not be unnecessarily cut off at its source, for without

freedom to acquire information the right to publish
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would be impermissibly compromised.

Accordingly, a right to gather news, of some

dimensions, must exist. Zemel v. Rusk, 381 U.S.

1, 85 S.Ct. 1271, 14 L.Ed.2d 179. [FN4] Note,

The Right of the Press to Gather Information, 71

Col.L.Rev. 838 (1971). As Madison wrote: ’A

popular Government, without popular information,

or the means of acquiring it, is but a Prologue to a

Farce or a Tragedy; or perhaps both.’ 9 Writings of

James Madison 103 (G. Hunt ed. 1910).

FN4. In Zemel v. Rusk, 381 U.S. 1, 85 S.Ct. 1271,

14 L.Ed.2d 179, we held that the Secretary of

State’s denial of a passport for travel to Cuba did

not violate a citizen’s First Amendment rights. The

rule was justified by the ’weightiest considerations

of national security’ and we concluded that the

’right to speak and publish does not carry with it

the unrestrained right to gather information.’ Id., at

16--17, 85 S.Ct. at 1281 (emphasis supplied). The

necessary implication is that some right to gather

information does exist.

B

The right to gather news implies, in turn, a right

to a confidential relationship between a reporter and

his source. This proposition follows as a matter of

simple logic once three factual predicates are

recognized: (1) newsmen require informants to

gather news; (2) confidentiality--the promise or

understanding that names or certain aspects of

communications will be kept off the record--is

essential to the creation and maintenance of a news-

gathering relationship with informants; and (3) an

unbridled subpoena power--the absence of a

constitutional right protecting, in any way, a

confidential relationship from compulsary process--

will either deter sources from divulging information

or deter reporters from gathering and publishing

information.

*729 It is obvious that informants are necessary to

the news-gathering process as we know it today. If

it is to perform its constitutional mission, the press

must do far more than merely print public

statements or publish prepared handouts. Familiarity

with the people and circumstances involved in the

myriad background activities that result in the final

product called ’news’ is vital to complete and

responsible journalism. unless the press is to be a

captive mouthpiece of ’newsmakers.’ [FNS]
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FN5. In Caldwell v. United States, 434 F.2d 1081,

the Government claimed that Caldwell did not have

to maintain a confidential relationship with members

of the Black Panther Party and provide independent

reporting of their activities, since the Party and its

leaders could issue statements on their own. But,

as the Court of Appeals for the Ninth Circuit

correctly observed: ’(I)t is not enough that Black

Panther press releases and public addresses by

Panther leaders may continue unabated in the wake

of subpoenas such as the one here in question. It is

not enough that the public’s knowledge of groups

such as the Black Panthers should be confined to

their deliberate public pronouncements or distant

news accounts of their occasional dramatic forays

into the public view. ’The need for an untrammeled

press takes on special urgency in times of

widespread protest and dissent. In such times the

First Amendment protections exist to maintain

communication with dissenting groups and to

provide the public with a wide range of information

about the nature of protest and heterodoxy.’ Citing

Associated Press v. United States, 326 U.S. 1, 20,

65 S.Ct. 1416, 89 L.Ed. 2013; Thornhill v.

Alabama, 310 U.S. 88, 102, 60 S.Ct. 736, 84

L.Ed. 1093. Id., at 1084--1085.

**2674 It is equally obvious that the promise of

confidentiality may be a necessary prerequisite to a

productive relationship between a newsman and his

informants. An Officeholder may fear his superior;

a member of the bureaucracy, his associates; a

dissident, the scorn of majority opinion. All may

have information valuable to the public discourse,

yet each may be willing to relate that information

only in confidence to a reporter whom he trusts,

either because of excessive caution or because of a

reasonable fear of reprisals or censure for

unorthodox *730 views. The First Amendment

concern must not be with the motives of any

particular news source, but rather with the

conditions in which informants of all shades of the

spectrum may make information available through

the press to the public. Cf. Talley v. California,

362 U.S. 60, 65, 80 S.Ct. 536, 539, 4 L.Ed.2d

559; Bates v. City of Little Rock, 361 U.S. 516, 80

S.Ct. 412, 4 L.Ed.2d 480; NAACP v. Alabama,

357 U.S. 449, 78 S.Ct. 1163, 2 L.Ed.2d 1488.

[FN6]

FN6. As we observed in Talley v. California, 362

US 60, 80 S.Ct. 536, 4 L.Ed.2d 559, ’Anonymous
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pamphlets, leaflets, brochures and even books have

played an important rule in the progress of

mankind. . . . Before the Revolutionary War

colonial patriots frequently had to conceal their

authorship or distribution of literature that easily

could have brought down on them prosecutions by

English-controlled courts. . . . Even the Federalist

Papers, written in favor of the adoption of our

Constitution, were published under fictitious names.

It is plain that anonymity has sometimes been

assumed for the most constructive purposes.’ Id., at

64—-65, 80 S.Ct., at 538. And in Lamont v.

Postmaster General. 381 US. 301, 85 S.Ct. 1493,

14 L.Ed.2d 398, we recognized the importance to

First Amendment values of the right to receive

information anonymously.

In Caldwell, the District Court found that

’confidential relationships are commonly

developed and maintained by professional

journalists, and are indispensable to their work of

gathering, analyzing and publishing the news.’

[FN7] Commentators and individual reporters have

repeatedly noted the importance of confidentiality.

[FN8] *731 And surveys among reporters and

editors indicate that the promise of nondisclosure is

necessary for many types of news gathering. [FN9]

FN7. Application of Caldwell, 311 F.Supp. 358,

361.

FN8. See, e.g., F. Chalmers, A Gentleman of the

Press: The Biography of Colonel John Bayne

MacLean 74——75 (1969); H. Klurfeld, Behind the

Lines: The World of Drew Pearson 50, 52--55

(1968); A. Krock. Menioris: Sixty Years on the

Firing Line 181, 184-485 (1968); E. Larsen, First

with the Truth 22-93 (1968); R. Ottley, The Lonely

Warrior--The Life and Times of Robert S. Abbott

143--]45 (1955); C. Sulzberger, A Long Row of

Candles; Memoirs and Diaries 241 (1969). AS

Walter Cronkite, a network television reporter, said

in an affidavit in Caldwel: ’In doing my work, I

(and those who assist me) depend constantly on

information, ideas, leads and opinions received in

confidence. Such material is essential in digging

out newsworthy facts and. equally important, in

assessing the importance and analyzing the

significance of public events.’ App. 52.

FN9. See Guest 8' Stanzler, The Constitutional

Argument for Newsnien Concealing Their Sources,
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64 NW.U.L.Rev. 18 (1969); V. Blasi, Press

Subpoenas: An Empirical and Legal Analysis,

Study Report of the Reporters’ Committee on

Freedom of the Press 20--29 (hereinafter Blasi).

Finally, and most important, when governmental

officials possess an unchecked power to compel

newsmen to disclose information received in

confidence, sources will clearly be deterred from

giving information, and reporters will clearly be

deterred from publishing it, because uncertainty

about exercise of the power will lead to ’self-

censorship.’ Smith v. California, 361 U.S. 147,

149—-154, 80 S.Ct. 215, 216--219, 4 L.Ed.2d 205;

New York Times Co. v. Sullivan, 376 U.S., at 279,

84 S.Ct., at 725. The uncertainty arises, of course,

because the **2675 judiciary has traditionally

imposed Virtually no limitations on the grand jury’s

broad investigatory powers. See Antell, The

Modern Grand Jury: Benighted Supergovernment,

51 A.B.A.J. 153 (1965). See also Part II, infra.

After today’s decision, the potential informant can

never be sure that his identity or off-the-record

communications will not subsequently be revealed

through the compelled testimony of a newsman. A

public-spirited person inside government, who is not

implicated in any crime, will now be fearful of

revealing corruption or other governmental

wrongdoing, because he will now know he can

subsequently be identified by use of compulsory

process. The potential source must, therefore,

choose between risking exposure by giving

information or avoiding the risk by remaining silent.

The reporter must speculate about whether contact

with a controversial source or publication of

controversial material will lead to a subpoena. In

the event of a *732 subpoena, under today’s

decision, the newsman will know that he must

choose between being punished for contempt if he

refuses to testify, or violating his profession’s ethics

[FNIO] and impairing his resourcefulness as a

reporter if he discloses confidential information.

[FN11]

FN10. The American Newspaper Guild has adopted

the following rule as part of the newsman’s code of

ethics: ’(N)ewspapermen shall refuse to reveal

confidences or disclose sources of confidential

information in court or before other judicial or

investigating bodies.’ G. Bird & F. Merwin, The
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Press and Society 592 (1971).

FNll. Obviously, if a newsman does not honor a

confidence he will have difficulty establishing other

confidential relationships necessary for obtaining

information in the future. See Siebert & Ryniker,

Press Winning Fight to Guard Sources, Editor &

Publisher, Sept. 1, 1934, pp. 9, 36--37.

Again, the commonsense understanding that such

deterrence will occur is buttressed by concrete

evidence. The existence of deterrent effects through

fear and self-censorship was impressively developed

in the District Court in Caldwell. [FN12] Individual

reporters [FN13] and commentators [FN14] have

noted such effects. Surveys have verified that an

unbridled subpoena power will substantially *733

impair the flow of news to the public, especially in

sensitive areas involving governmental officials,

financial affairs, political figures, dissidents, or

minority groups that require in—depth, investigative

reporting. [FN15] And the Justice Department has

recognized that ’compulsory process in some

circumstances may have a limiting effect on the

exercise of First Amendment right.’ [FN16] No

evidence **2676 contradicting the existence of such

deterrent effects was offered at the trials or in the

briefs here by the petitioner in Caldwell or by the

respondents in Branzburg and Pappas.

FN12. The court found that ’compelled disclosure

of information received by a journalist within the

scope of . . . confidential relationships jeopardizes

those relationships and thereby impairs the

journalist’s ability to gather, analyze and publish the

news.’ Application of Caldwell, 311 F.Supp., at

361.

FN13. See n.8, supra.

FN14. Recent commentary is nearly unanimous in

urging either an absolute or qualified newsman’s

privilege. See, e.g., Goldstein, Newsmen and

Their Confidential Sources, New Republic, Mar.

21, 1970, pp. 13——14; Yale Note, supra, 11. 2;

Comment, 46 N,Y.U.L.Rev. 617 (1971); Nelson,

The Newsmen’s Privilege Against Disclosure of

Confidential Sources and Information, 24

Vand.L.Rev. 667 (1971); Note, The Right of the

Press to Gather Information, 71 Col.L.Rev. 838

(1971); Comment, 4 U.Mich.J.L.Ref. 85 (1970);

Comment, 6 Harv.Civ.Rights-Civ.Lib.L.Rev. 119
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(1970); Comment, The Newsman’s Privilege;

Government Investigations, Criminal Prosecutions

and Private Litigation, 58 Ca1if.L.Rev. 1198

(1970). But see the Court’s opinion, ante, at 2660

n. 29. And see generally articles collected in Yale

Note, supra, n. 2. Recent decisions are in conflict

both as to the importance of the deterrent effects

and, a fortiori, as to the existence of a constitutional

right to a confidential reporter-source. relationship.

See the Court’s opinion, ante, at 2658--2659, and

cases collected in Yale Note, at 318 nn. 6——7.

FN15. See Blasi 6--71; Guest & Stanzler, supra, n.

9, at 43--50.

FN16. Department of Justice Memo. No. 692 (Sept.

2, 1970).

The impairment of the flow of news cannot, of

course, be proved with scientific precision, as the

Court seems to demand. Obviously, not every

news-gathering relationship requires confidentiality.

And it is difficult to pinpoint precisely how many

relationship do require a promise or understanding

of nondisclosure. But we have never before

demanded that First Amendment rights rest on

elaborate empirical studies demonstrating beyond

any conceivable doubt that deterrent effects exist;

we have never before required proof of the exact

number of people potentially affected by

governmental action, who would actually be

dissuaded from engaging in First Amendment

activity.

Rather, on the basis of common sense and

available information, we have asked, often

implicitly, (1) whether there was a rational

connection between the cause (the governmental

action) and the effect (the deterrence or *734

impairment of First Amendment activity), and (2)

whether the effect would occur with some

regularity, i.e., would not be de minimis. See, e. g.,

Grosjean v. American Press Co., 297 U.S., at 244--

245, 56 S.Ct., at 446——447; Burstyn, Inc. v. Wilson,

343 U.S. 495, 503, 72 S.Ct. 777, 781, 96 L.Ed.

1098; Sweezy v. New Hampshire, 354 U.S. 234,

248, 77 S.Ct. 1203, 1210, 1 L.Ed.2d 1311

(plurality opinion); NAACP v. Alabama, 357 U.S.,

at 461--466, 78 S.Ct., at 1171-—1l74; Smith v.

California, 361 U.S., at 150-—154, 80 S.Ct., at 217-

-219; Bates v. City of Little Rock, 361 U.S., at

523--524, 80 S.Ct., at 416--417; Talley v.
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California, 362 U.S., at 64——65, 80 S.Ct., at 538-—

539; Shelton V. Tucker, 364 U.S. 479, 485-—486, 81

S.Ct. 247, 250--251, 5 L.Ed.2d 231; Cramp v.

Board of Public Instructions, 368 U.S. 278, 286, 82

S.Ct. 275, 280, 7 L.Ed.2d 285; NAACP v. Button,

371 U.S. 415, 431—438, 83 S.Ct. 328, 337--341, 9

L.Ed.2d 405; Gibson v. Florida Legislation

Investigation Committee, 372 U.S. 539, 555--557,

83 S.Ct. 889, 8980899, 9 L.Ed.2d 929; New York

Times Co. V. Sullivan. 376 U.S., at 277--278, 84

S.Ct., at 724——725; Freedman V. Maryland, 380

U.S. 51, 59, 85 S.Ct. 734, 739, 13 L.Ed.2d 649;

DeGregory v. Attorney General of New Hampshire,

383 U.S. 825, 86 S.Ct. 1148, 16 L.Ed.2d 292;

Elfbrandt v. Russell, 384 U.S. 11, 16——19, 86 S.Ct.

1238, 1240--1242, 16 L.Ed.2d 321. And, in

making this determination. we have shown a special

solicitude towards the ’indispensable liberties’

protected by the First Amendment, NAACP v.

Alabama, supra, 357 U.S., at 461, 78 S.Ct. at

1171; Bantam Books, inc. v. Sullivan, ,372 U.S.

58, 66, 83 S.Ct. 631, 637, 9 L.Ed.2d 584, for

’(Oreedoms such as these are protected not only

against heavy-handed frontal attack, but also from

being stifled by more subtle governmental

interference.’ Bates, supra, 361 U.S., at 523, 80

S.Ct., at 416. [FN171 Once this threshold inquiry

has been satisfied, we have then examined the

competing interests in determining whether *735

there is an unconstitutional infringement of First

Amendment freedoms.

FN17. although, as the Court points out, we have

held that the press is not free from the requirements

of the National Labor Relations Act, the Fair Labor

Standards Act, the antitrust laws, or

nondiscriminatory taxation, ante, at 2657, these

decisions were concerned ’only with restraints on

certain business or commercial practices’ of the

press. Citizen Publishing Co. v, United States, 394

U.S. 131, 139, 89 S.Ct. 927, 931, 22 L.Ed.2d

148. And dttc weight was given to First

Amendment interests. For example, ’The First

Amendment, far from providing an argument

against application of the Sherman Act . . . provides

powerful reasons to the contrary.’ Associated Press

v. United States, 3.26 U.S.. at 20, 65 S.Ct., at

1424.

For example, in NAACP v. Alabama, supra, we

found that compelled disclosure of the names of

those in Alabama who belonged to the NAACP ’is
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likely to affect **2677 adversely the ability (of the

NAACP) and its members to pursue their .

beliefs which they admittedly have the right to

advocate, in that it may induce members to

withdraw from the Association and dissuade others

from joining it because of fear of exposure of their

beliefs shown through their associations and of the

consequences of this exposure.’ Id., at 462—-463, 78

S.Ct., at 1172. In Talley, supra, we held invalid a

city ordinance that forbade circulation of any

handbill that did not have the distributor’s name on

it, for there was ’no doubt that such an identification

requirement would tend to restrict freedom to

distribute information and thereby freedom of

expression.’ Id., 362 U.S., at 64, 80 S.Ct., at 538.

And in Burstyn, Inc., supra, we found deterrence of

First Amendment activity inherent in a censor’s

power to exercise unbridled discretion under an

overbroad statute. Id., 343 U.S., at 503, 72 S.Ct.,

at 781.

Surely the analogous claim of deterrence here is as

securely grounded in evidence and common sense as

the claims in the cases cited above, although the

Court calls the claim ’speculative.’ See ante, at

2662. The deterrence may not occur in every

confidential relationship between a reporter and his

source. [FN18] But it will certainly *736 occur in

certain types of relationships involving sensitive and

controversial matters. And such relationships are

vital to the free flow of information.

FN18. The fact that some informants will not be

deterred from giving information by the prospect of

the unbridled exercise of the subpoena power only

means that there will not always be a conflict

between the grand jury’s inquiry and the protection

of First Amendment activities. But even if the

percentage of such informants is relatively large

compared to the total ’universe’ of potential

informants, there will remain a large number of

people in ’absolute’ terms who will be deterred, and

the flow of news through mass circulation

newspapers and electronic media will inevitably be

impaired.

To require any greater burden of proof is to shirk

our duty to protect values securely embedded in the

Constitution. We cannot await an unequivocal--and

therefore unattainable--imprimatur from empirical

studies. [FN19] We can and must accept the

evidence developed in the record, and elsewhere,

Page 29

that overwhelmingly supports the premise that

deterrence will occur with regularity in important

types of news—gathering relationships. [FN20]

FN19. Empirical studies, after all, can only provide

facts. It is the duty of courts to give legal

significance to facts; and it is the special duty of

this Court to understand the constitutional

significance of facts. We must often proceed in a

state of less than perfect knowledge, either because

the facts are murky or the methodology used in

obtaining the facts is open to question. It is then

that we must look to the Constitution for the values

that inform our presumptions. And the importance

to our society of the full flow of information to the

public has buttressed this Court’s historic

presumption in favor of First Amendment values.

FN20. See, e.g., the uncontradicted evidence

presented in affidavits from newsmen in Caldwell,

Appendix to No. 70-—57, pp. 22--61 (statements

from Gerald Fraser, Thomas Johnson, John Kifner,

Timothy Knight, Nicholas Proffttt, Anthony Ripley,

Wallace Turner, Gilbert Noble, Anthony Lukas,

Martin Arnold, David Burnham, Jon Lowell, Frank

Morgan, Min Yee, Walter Cronkite, Eric Sevareid,

Mike Wallace, Dan Rather, Marvin Kalb).

Thus, we cannot escape the conclusion that when

neither the reporter nor his source can rely on the

shield of confidentiality against unrestrained use of

the grand jury’s subpoena power, valuable

information will not be published and the public

dialogue will inevitably be impoverished.

ll

Posed against the First Amendment’s protection of

the newsman’s confidential relationships in these

cases is society’s interest in the use of the grand jury

to administer *737 justice fairly and effectively.

The grand jury serves two itnportant functions: ’to

examine into the commission of crimes’ and ’to

stand between the prosecutor and the accused, and to

**2678 determine whether the charge was founded

upon credible testimony or was dictated by malice or

personal ill will.’ Hale v. Henkel, 201 U.S. 43, 59,

26 S.Ct. 370, 373, 50 L.Ed. 652. And to perform

these functions the grand jury must have available to

it every man’s relevant evidence. See Blair v.

United States, 250 US 273, 281, 39 S.Ct. 468,

471, 63 L.Ed. 979; Blackmer v. United States, 284
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U.S. 421, 438, 52 S.Ct. 252, 255, 76 L.Ed. 375.

Yet the longstanding rule making every person’s

evidence available to the grand jury is not absolute.

The rule has been limited by the Fifth Amendment,

[FN21] the Fourth Amendment, [FN22] and the

evidentiary privileges of the common law. [FN23]

So it was that in Blair, supra, after recognizing that

the right against compulsory self—incrimination

prohibited certain inquiries, the Court noted that

’some confidential matters are shielded from

considerations of policy, and perhaps in other cases

for special reasons a witness may be excused from

telling all that he knows.’ Id., 250 U.S. at 281, 39

S.Ct. at 471 (emphasis supplied). And in United

States v. Bryan, 339 U.S. 323, 70 S.Ct. 724, 94

L.Ed. 844, the Court observed that any exemption

from the duty to testify before the grand jury

’presupposes a very real interest to be protected.’

Id., at 332, 70 S.Ct. at 731.

FN21. See Blau v. United States, 340 U.S. 159, 71

S.Ct. 223, 95 L.Ed. 170; Quinn v. United States,

349 U.S. 155, 75 S.Ct. 668, 99 L.Ed. 964; Curcio

v. United States, 354 U.S. 118, 77 S.Ct. 1145, 1

L.Ed.2d 1225; Malloy v. Hogan, 378 U.S. 1, 84

S.Ct. 1489, 12 L.Ed.2d 653.

FN22. See Silverthorne Lumber Co. v. United

States, 251 U.S. 385, 40 S.Ct. 182, 64 L.Ed. 319.

FN23. See Committee on Rules of Practice and

Procedure of Judicial Conference of the United

States, Revised Draft of Proposed Rules of

Evidence for the United States Courts and

Magistrates (1971); 8 J. Wigmore, Evidence ss

2290--2391 (McNaughton rev. 1961).

Such an interest must surely be the First

Amendment protection of a confidential relationship

that I have discussed above in Part I. As noted there,

this protection does not exist for the purely private

interests of the *738 newsman or his informant, nor

even, at bottom, for the First Amendment interests

of either partner in the news—gathering relationship.

[FN24] Rather, it functions to insure nothing less

than democratic decisionmaking through the free

flow of information to the public, and it serves,

thereby, to honor the ’profound national

commitment to the principle that debate on public

issues should be uninhibited, robust, and wide—

open.’ New York Times Co. v. Sullivan, 376 U.S.,
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at 270, 84 S.Ct., at 721.

FN24. Although there is a longstanding

presumption against creation of common-law

testimonial privileges, United States v. Bryan, 339

U.S. 323, 70 S.Ct. 724, 94 L.Ed. 884, these

privileges are grounded in an ’individual interest

which has been found . . . to outweigh the public

interest in the search for truth’ rather than in the

broad public concerns that inform the First

Amendment. Id., at 331. 70 S.Ct., at 730.

In striking the proper balance between the public

interest in the efficient administration of justice and

the First Amendment guarantee of the fullest flow of

information, we must begin with the basic

proposition that because of their ’delicate and

vulnerable’ nature, NAACP v. Button, 371 U.S., at

433, 83 S.Ct., at 338, and their transcendent

importance for the just functioning of our society,

First Amendment rights require special safeguards.

A

This Court has erected such safeguards when

government, by legislative investigation or other

investigative means, has attempted to pierce the

shield of privacy inherent in freedom of association.

[FN25] In no previous case have **2679 we

considered the extent to which the First Amendment

limits the grand jury subpoena power. But the *739

Court has said that ’(t)hc Bill of Rights is applicable

to investigations as to all forms of governmental

action. Witnesses cannot be compelled to give

evidence against themselves. They cannot be

subjected to unreasonable search and seizure. Nor

can the First Amendment freedoms of speech, press

. . or political belief and association be abridged.’

Watkins v. United States, 354 U.S. 178, 188, 77

S.Ct. 1173, 1179, 1 L.Ed.2d 1273. And in Sweezy

v. New Hampshire, it was stated: ’It is particularly

important that the exercise of the power of

compulsory process be carcl’ully circumscribed when

the investigative process tends to impinge upon such

highly sensitive areas as freedom of speech or press,

freedom of political association, and freedom of

communication of ideas.’ 354 U.S., at 245, 77

S.Ct., at 1209 (plurality opinion).

FN25. The protection of information from

compelled disclosure for broad purposes of public

policy has been recognized in decisions involving
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police informers, see Roviaro v. United States, 353

U.S. 53, 77 S.Ct. 623, 1 L.Ed.2d 639; United

States v. Ventresca, 380 U.S. 102, 108, 85 S.Ct.

741, 745, 13 L.Ed.2d 684; Aguilar v. Texas, 378

U.S. 108, 114, 84 S.Ct. 1509, 1514, 12 L.Ed.2d

723; McCray v. Illinois, 386 U.S. 300, 87 S.Ct.

1056, 18 L.Ed.2d 62, and military and state secrets,

United States v. Reynolds, 345 U.S. l, 73 S.Ct.

528, 97 L.Ed. 727.

The established method of ’carefully’

circumscribing investigative powers is to place a

heavy burden of justification on government

officials when First Amendment rights are impaired.

The decisions of this Court have ’consistently held

that only a compelling state interest in the regulation

of a subject within the State’s constitutional power

to regulate can justify limiting First Amendment

freedoms.’ NAACP v. Button, 371 U.S., at 438,

83 S.Ct., at 341. And ’it is an essential prerequisite

to the validity of an investigation which intrudes

into the area of constitutionally protected rights of

speech, press, association and petition that the State

convincingly show a substantial relation between the

information sought and a subject of overriding and

compelling state interest.’ Gibson v. Florida

Legislative Investigation Committee, 372 U.S., at

546, 83 S.Ct., at 894 (emphasis supplied). See also

DeGregory v. Attorney General of New Hampshire,

383 U.S. 825, 86 S.Ct. 1148, 16 L.Ed.2d 292;

NAACP v. Alabama, 357 U.S. 449, 78 S.Ct. 1163,

2 L.Ed.2d 1488; Sweezy, supra; Watkins, supra.

Thus, when an investigation impinges 011 First

Amendment rights, the government must not only

show that *740 the inquiry is of ’compelling and

overriding importance’ but it must also

’convincingly’ demonstrate that the investigation is

’substantially related’ to the information sought.

Governmental officials must, therefore,

demonstrate that the information sought is clearly

relevant to a precisely defined subject of

governmental inquiry. Watkins, supra; Sweezy,

supra. [FN26] They must demonstrate that it is

reasonable to think the witness in question has that

information. Sweezy, supra; Gibson, supra. [FN27]

And they must **2680 show that there is not any

means of obtaining the information less destructive

of First Amendment liberties. Shelton v. Tucker,

364 U.S., at 488, 81 S.Ct., at 252; Louisiana ex

rel. Gremillion v. NAACP, 366 U.S. 293, 296——
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297, 81 S.Ct. 1333, 13357 1336, 6 L.Ed.2d 301.

[FN28]

FN26. As we said in Watkins v. United States, 354

U.S. 178, 77 S.Ct. 1173, 1 L.Ed.2d 1273,

’(W)hen First Amendment rights are threatened, the

delegation of power to the (legislative) committee

must be clearly revealed in its charter.’ ’It is the

to insure that

compulsory process is used only in furtherance of a

legislative purpose. That requires that the

instructions to an investigating committee spell out

the group’s jurisdiction and purpose with sufficient

particularity. . . . The more vague the committee’s

charter is, the greater becomes the possibility that

the committee’s specific actions are not in

conformity with the will of the parent House of

Congress.’ 1d., at 198, 201, 77 S.Ct., at 1186.

responsibility of the Congress . . .

FN27. We noted in Sweezy v. New Hampshire,

354 U.S. 234, 77 S.Ct. 1203, 1 L.Ed.2d 1311:

’The State Supreme Court itself recognized that

there was a weakness in its conclusion that the

menace of forcible overthrow of the government

justified sacrificing constitutional rights. There was

a missing link in the chain of reasoning. The

syllogism was not complete. There was nothing to

connect the questioning of petitioner with this

fundamental interest of the State.’ Id., at 251, 77

S.Ct. at 1212 (emphasis supplied).

FN28. See generally Note, Less Drastic Means and

the First Amendment, 78 Yale L]. 464 (1969).

These requirements, which we have recognized in

decisions involving legislative and executive

investigations, serve established policies reflected in

numerous First *741 Amendment decisions arising

in other contexts. The requirements militate against

vague investigations that, like vague laws, create

uncertainty and needlessly discourage First

Amendment activity. [FN29] They also insure that a

legitimate governmental purpose will not be pursued

by means that ’broadly stifle fundamental personal

liberties when the end cart be more narrowly

achieved.’ Shelton, supra, 364 U.S. at 488, 81 S.Ct.

at 252. [FN30] As we said in Gibson, supra, ’Of

course, a legislative investigation--as any

investigation-—must proceed ’step by step,’ . . . but

step by step or in totality, an adequate foundation

for inquiry must be laid before proceeding in such a

manner as will substantially intrude upon and
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severely curtail or inhibit constitutionally prOtcCted

activities or seriously interfere with similarly

protected associational rights.’ 372 U.S., at 557, 83

S.Ct., at 899.

FN29. See Watkins, supra, 354 U.S. at 208—-209,

77 S.Ct. at 1189-—1190. See generally Baggett v.

Bullitt, 377 U.S. 360, 372, 84 S.Ct. 1316, 1322,

12 L.Ed.2d 377; Speiser v. Randall, 357 U.S. 513,

526, 78 S.Ct. 1332, 1342, 2 L.Ed.2d 1460; Ashton

v. Kentucky, 384 U.S. 195, 200--201, 86 S.Ct.

1407, 1410--1411, 16 L.Ed.2d 469; Dombrowski v.

Pfister, 380 U.S. 479, 486, 85 S.Ct. 1116, 1120,

14 L.Ed.2d 22; Smith v. California, 361 U.S., at

150--152, 80 S.Ct., at 217--218; Winters v. New

York, 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840;

Stromberg v. California, 283 U.S., at 369, 51

S.Ct., at 535. See also Note, The Chilling Effect in

Constitutional Law, 69 Col.L.Rev. 808 (1969).

FN30. See generally Zwickler V. Koota, 389 U.S.

241, 249--250, 88 S.Ct. 391, 396—397, 19

L.Ed.2d 444; and cases cited therein; Coates v.

Cincinnati, 402 U.S. 611, 616, 91 S.Ct. 1686,

1689, 29 L.Ed.2d 214; Cantwell v. Connecticut,

310 U.S. 296, 307, 60 S.Ct. 900, 904, 84 L.Ed.

1213; De Jonge v. Oregon, 299 U.S., at 364-665,

57 S.Ct., at 259—-260; Schneider v. State, 308 U.S.

147, 164, 60 S.Ct. 146, 152, 84 L.Ed. 155; Cox v.

Louisiana, 379 U.S. 559, 562——564, 85 S.Ct. 476,

479--481, 13 L.Ed.2d 487. Cf. NAACP v. Button,

371 U.S. 415, 438, 83 S.Ct. 328, 340, 9 L.Ed.2d

405. See also Note, The First Amendment

Overbreadth Doctrine, 83 Harv.L.Rev. 844 (1970).

I believe the safeguards developed in our decisions

involving governmental investigations must apply to

the grand jury inquiries in these cases. Surely the

function of the grand jury to aid in the enforcement

of the law is no more important than the function of

the legislature, and its committees, to make the law.

We have long recognized the value of the role

played by legislative investigations, see e. g., United

States v. Rumely, *742 345 U.S. 41, 43, 73 S.Ct.

543, 544, 97 L.Ed. 770; Barenblatt v. United

States, 360 U.S. 109, 111—-112, 79 S.Ct. 1081,

1085, 3 L.Ed.2d 1115, for the ’power of the

Congress to conduct investigations is inherent . . .

(encompassing) surveys of defects in our social,

economic or political system for the purpose of

enabling the Congress to remedy them.’ Watkins,

supra, 354 U.S., at 187, 77 S.Ct., at 1179.

Page 32

Similarly, the associational rights of private

individuals, which have been the prime focus of our

First Amendment decisions in the investigative

sphere, are hardly more important than the First

Amendment rights of mass circulation newspapers

and electronic media to disseminate ideas and

information, and of the general public to receive

them. Moreover, the vices of vagueness and

overbreadth that legislative **2681 investigations

may manifest are also exhibited by grand jury

inquiries, since grand jury investigations are not

limited in scope to specific criminal acts, see e.g.,

Wilson V. United States, 221 U.S. 361, 31 S.Ct.

538, 55 L.Ed. 771; Hendricks v. United States, 223

U.S. 178, 184, 32 S.Ct. 313, 316, 56 L.Ed. 394;

United States v. Johnson, 319 U.S. 503, 63 S.Ct.

1233, 87 L.Ed. 1546, and since standards of

materiality and relevance are greatly relaxed. Holt

v. United States, 218 U.S. 245, 31 S.Ct. 2, 54

L.Ed. 1021; Costello v. United States, 350 U.S.

359, 76 S.Ct. 406, 100 L.Ed. 397. See generally

Note, The Grand Jury as an lnvestigatory Body, 74

Harv.L.Rev. 590, 591—-592 (1961). [FN31] For, as

the United States notes in its brief in Caldwell, the

*743 grand jury ’need establish no factual basis for

commencing an investigation, and can pursue

rumors which further investigation may prove

groundless.’

FN31._In addition, witnesses customarily are not

allowed to object to questions on the grounds of

materiality or relevance, since the scope of the

grand jury inquiry is deemed to be of no concern to

the witness. Carter v. United States, 9 Cir., 417

F.2d 384, cert. denied, 399 U.S. 935, 90 S.Ct.

2253, 26 L.Ed.2d 807. Nor is counsel permitted to

be present to aid a witness. See In re Groban, 352

US. 330, 77 S.Ct. 510. 1 L.Ed.2d 376. See

generally Younger, The Grand Jury Under Attack,

pt. 3, 46 J.Crim.L.C. & RS. 214 (1955); Recent

Cases, 104 U.Pa.L.Rev. 429 (1955); Watts, Grand

Jury: Sleeping Watchdog or Expensive Antique, 37

N.C.L.Rev. 290 (1959); Whyte, Is the Grand Jury

Necessary, 45 Va.L.Rev. 461 (1959); Note, 2

Col.J.Law & Soc.Prob. 47, 58 (1966); Antell, The

Modern Grand Jury: Benighted Supergovernment,

51 A.B.A.J. 153 (1965); Orfield, The Federal

Grand Jury, 22 F.R.D. 343.

Accordingly, when a reporter is asked to appear

before a grand jury and reveal confidences, I would

hold that the government must (1) show that there is
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probable cause to believe that the newsman has

information that is clearly relevant to a specific

probable violation of law; [FN32] (2) demonstrate

that the information sought cannot be obtained by

alternative means less destructive of First

Amendment rights; and (3) demonstrate a

compelling and overriding interest in the

information. [FN33]

FN32. The standard of proof employed by most

grand juries, federal and State, is simply ’probable

cause’ to believe that the accused has committed a

crime. See Note, 1963 Wash.U.L.Q. 102; L. Hall

et al., Modern Criminal Procedure 793-—794 (1969).

Generally speaking, it is extremely difficult to

challenge indictments on the ground that they are

not supported by adequate or competent evidence.

Cf. Costello v. United States, 350 U.S. 359, 76

S.Ct. 406, 100 L.Ed. 397; Beck v. Washington,

369 U.S. 541, 82 S.Ct. 955, 8 L.Ed.2d 98.

FN33. Cf. Garland v. Torre, 259 F.2d 545. The

Court of Appeals for the Second Circuit declined to

provide a testimonial privilege to a newsman called

to testify at a civil trial. But the court recognized a

newsman’s First Amendment right to a confidential

relationship with his source and concluded: ’It is to

be noted that we are not dealing here with “the use

of the judicial process to force at Wholesale

disclosure of a newspaper’s confidential sources of

news, nor with a case where the identity of the

news source is of doubtful relevance or materiality.

The question asked . . . went to the heart of

the plaintiff’s claim.’ Id., at 549--550 (citations

omitted).

This is not to say that a grand jury could not issue

a subpoena until such a showing were made, and it

is not to say that a newsman would be in any way

privileged to ignore any subpoena that was issued.

Obviously, before the government’s burden to make

such a showing were triggered, the reporter would

have to move to quash the subpoena, asserting the

basis on which he considered the particular

relationship a confidential one.

*744 B

The crux of the Court’s rejection of any

newsman’s privilege is its observation that only

’where news sources themselves are implicated in

crime or possess information relevant to the grand

Page 33

jury’s task need they or the reporter be concerned

about grand jury subpoenas.’ See ante, at 2661

(emphasis **2682 supplied). But this is a most

misleading construct. For it is obviously not true

that the only persons about whom reporters will be

forced to testify will be those ’confidential

informants involved in actual criminal conduct’ and

those having ’information suggesting illegal conduct

by others.’ See ante, at 2661, 2662. As noted

above, given the grand jury’s extraordinarily broad

investigative powers and the weak standards of

relevance and materiality that apply during such

inquiries, reporters, if they have no testimonial

privilege, will be called to give information about

informants who have neither committed crimes nor

have information about crime. It is to avoid

deterrence of such sources and thus to prevent

needless injury to First Amendment values that I

think the government must be required to show

probable cause that the newsman has information

that is clearly relevant to a specific probable

violation of criminal law. IFN34]

FN34. If this requirentent is not met, then the

government will basically be allowed to undertake a

‘t‘ishing expedition’ at the expense of the press.

Such general, exploratory investigations will be

most damaging to confidential news—gathering

relationships, since they will create great

uncertainty in both reporters and their sources. The

Court sanctions such explorations, by refusing to

apply a meaningful ’prohable cause’ requirement.

See ante, at 2666—-2667. As the Court states, a

grand jury investigation ’may be triggered by tips,

rumors, evidence proffered by the prosecutor, or

the personal knowledge of the grand jurors.’ Ante,

at 2666. It thereby invites government to try to

annex the press as an investigative arm, since any

time government wants to probe the relationships

between the newsman and his source, it can, on

virtually any pretext, convene a grand jury and

compel the journalist to testify. The Court fails to

as, ~

recognize that under the guise of ’investigating

crime’ vindictive prosecutors can, using the broad

powers of the grand jury which are, in effect,

immune from judicial supervision, explore the

newsman’s sources at will, with no serious law

enforcement purpose. The secrecy of grand jury

proceedings, affords little consolation to a news

source; the prosecutor obviously will, in most

cases, have knowledge of testimony given by grand

jury witnesses.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 201



 

92 S.Ct. 2646

(Cite as: 408 U.S. 665, *745, 92 S.Ct. 2646, **2682)

*745 Similarly, a reporter may have information

from a confidential source that is ’related’ to the

commission of crime, but the government may be

able to obtain an indictment or otherwise achieve its

purposes by subpoenaing persons other than the

reporter. It is an obvious but important truism that

when government aims have been fully served, there

can be no legitimate reason to disrupt a confidential

relationship between a reporter and his source. To

do so would not aid the administration of justice and

would only impair the flow of information to the

public. Thus, it is to avoid deterrence of such

sources that I think the government must show that

there are no alternative means for the grand jury to

obtain the information sought.

Both the ’probable cause’ and ’alternative means’

requirements would thus serve the vital function of

mediating between the public interest in the

administration of justice and the constitutional

protection of the full flow of information. These

requirements would avoid a direct conflict between

these competing concerns, and they would generally

provide adequate protection for newsmen. See Part

III, infra. [FN35] No doubt the courts would be

required to make some delicate judgments in

working out this accommodation. But that, after all,

*746 is the function of courts of law. Better such

judgments, however difficult, than the simplistic and

stultifying absolutism adopted by the Court in

denying any force to the First Amendment in these

cases. [FN36]

FN35. We need not, therefore, reach the question

of whether government’s interest in these cases is

’overriding and compelling.’ I do not, however,

believe, as the Court does, that all grand jury

investigations automatically would override the

newsman’s testimonial privilege.

FN36. The disclaimers in Mr. Justice POWELL’S

concurring opinion leave room for the hope that in

some future case the Court may take a less absolute

position in this area.

**2683 The error in the Court’s absolute rejection

of First Amendment interests in these cases seems to

me to be most profound. For in the name of

advancing the administration of justice, the Court’s

decision, I think, will only impair the achievement

of that goal. People entrusted with law enforcement

responsibility, no less than private citizens, need
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general information relating to controversial social

problems. Obviously, press reports have great value

to government, even when the newsman cannot be

compelled to testify before a grand jury. The sad

paradox of the Court’s position is that when a grand

jury may exercise an unbridled subpoena power, and

sources involved in sensitive matters become fearful

of disclosing information, the newsman will not

only cease to be a useful grand jury witness; he will

cease to investigate and publish information about

issues of public import. I cannot subscribe to such

an anomalous result, for, in my view, the interests

protected by the First Amendment are not

antagonistic to the administration of justice. Rather,

they can, in the long run, only be complementary,

and for that reason must be given great ’breathing

space.’ NAACP v. Button, 371 U.S., at 433, 83

S.Ct., at 338.

III

In deciding what protection should be given to

information a reporter receives in confidence from a

news source, the Court of Appeals for the Ninth

Circuit affirmed the holding of a District Court that

the grand *747 jury power of testimonial

compulsion must not be exercised in a manner likely

to impair First Amendment interests ’until there has

been a clear showing of a compelling and overriding

national interest that cannot be served by any

alternative means.’ Caldwell v. United States, 434

F.2d 1081, 1086. It approved the request of

respondent Caldwell for specification by the

government of the ’subject, direction or scope of the

Grand Jury inquiry.’ Id., at 1085. And it held that

in the circumstances of this case Caldwell need not

divulge confidential information.

I think this decision was correct. On the record

before us the United States has not met the burden

that I think the appropriate newsman’s privilege

should require.

In affidavits before the District Court, the United

States said it was investigating possible violations of

18 U.S.C. s 871 (threats against the President), 18

U.S.C. s 1751 (assassination, attempts to

assassinate, conspiracy to assassinate the President),

18 U.S.C. s 231 (civil disorders), 18 U.S.C. s 2101

(interstate travel to incite a riot), l8 U.S.C. s 1341

(mail fraud and swindles) and other crimes that were

not specified. But, with one exception, there has
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been no factual showing in this case of the probable

commission of, or of attempts to commit, any

crimes. [FN37] The single exception relates to the

allegation that a Black Panther Party leader, David

Hilliard, violated 18 U.S.C. s 871 during the course

of a speech in November 1969. But Caldwell was

subpoenaed two months after an indictment was

returned against Hilliard, and that charge could not,

subsequent to the indictment, be investigated by a

grand jury. See In re National Window Glass

Workers, DC. 287 F. 219; United *748 States v.

Dardi, 2 Cir., 330 F.2d 316, 336. [FN38]

Furthermore, **2684 the record before us does not

show that Caldwell probably had any information

about the violation of any other federal criminal

laws, [FN39] or that alternative *749 means of

obtaining the desired information were pursued.

[FN40]

FN37. See Blasi 61 et seq.

FN38. After Caldwell was first subpoenaed to

appear before the grand jury, the Government did

undertake, by affidavits, to ’set forth facts indicating

the general nature of the grand jury’s investigation

(and) witness Earl Caldwell’s possession of

information relevant to this general inquiry.’ In

detailing the basis for the belief that a crime had

probably been committed, the Government simply

asserted that certain actions had previously been

taken by other grand juries, and by Government

counsel, with respect to certain members of the

Black Panther Party (i.e., immunity grants for

certain Black Panthers were sought; the

Government moved to compel party members to

testify before grand juries; and contempt citations

were sought when party members refused to

testify). N0 facts were asserted suggesting the

actual commission of crime. The exception, as

noted, involved David Hilliard’s speech and its

republication in the party newspaper, the Black

Panther, for which Hilliard had been indicted before

Caldwell was subpoenaed.

FN39. In its affidavits, the Government placed

primary reliance on certain articles published by

Caldwell in the New York Times during 1969 (on

June 15, July 20, July 22, July 27, and Dec. 14).

On Dec. 14, 1969, Caldwell wrote: "We are

special,’ Mr. Hilliard said recently ’We advocate

the very direct overthrow of the Government by

way of force and violence. By picking up guns and
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moving against it because we recognize it as being

oppressive and in recognizing that we know that the

only solution to it is armed struggle.’ ’In their role

as the vanguard in a revolutionary struggle, the

Panthers have picked up guns. ’Last week two of

their leaders were killed during the police raid on

one of their offices in Chicago. And in Los

Angeles a few days earlier. three officers and three

Panthers were wounded in a similar shooting

incident. In these and in some other raids, the

police have found caches of weapons, including

high—powered rifles.’ App. in No. 70--57, p. 13.

In my view, this should be read as indicating that

Caldwell had interviewed Panther leaders. It does

not indicate that he probably had knowledge of the

crimes being investigated by the Government. And,

to repeat, to the extent it does relate to Hilliard’s

threat, an indictment had already been brought in

that matter. The other articles merely demonstrate

that Black Panther Party leaders had told Caldwell

their ideological beliefs-—beliefs that were readily

available to the Government through other sources,

like the party newspaper.

FN40. The Government did not attempt to show

that means less impinging upon First Amendment

interests had been pursued.

In the Caldwell case, the Court of Appeals further

found that Caldwell’s confidential relationship with

the leaders of the Black Panther Party would be

impaired if he appeared before the grand jury at all

to answer questions, even though not privileged.

Caldwell v. United States, 434 F.2d, at 1088. On

the particular facts before it, [FN41] the court

**2685 concluded that the very *750 appearance by

Caldwell before the grand jury would jeopardize his

relationship with his sources, leading to a severance

of the news-gathering relationship and impairment

of the flow of news to the public: [FN42]

FN41. In an affidavit filed with the District Court,

Caldwell stated: ’I began covering and writing

articles about the Black Panthers almost from the

time of their inception, and I myself found that in

those first months . . . they were very brief and

reluctant to discuss any substantive matter with me.

However, as they realized I could be trusted and

that my sole purpose was to collect my information

and present it objectively in the newspaper and that

1 had no other motive. I found that not only were

the party leaders available for in—depth interviews
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but also the rank and file members were

cooperative in aiding me in the newspaper stories

that I wanted to do. During the time that I have

been covering the party, I have noticed other

newspapermen representing legitimate organizations

in the news media being turned away because they

were not known and trusted by the party leadership.

’As a result of the relationship that I have

developed, I have been able to write lengthy stories

about the Panthers that have appeared in The New

York Times and have been of such a nature that

other reporters who have not known the Panthers

have not been able to write. Many of these stories

have appeared in up to 50 or 60 other newspapers

around the country. ’The Black Panther Party’s

method of operation with regard to members of the

press is significantly different from that of other

organizations. For instance, press credentials are

not recognized as being of any significance. In

addition, interviews are not normally designated as

being ’backgrounders’ or ’off the record’ or ’for

publication’ or ’on the record.’ Because no

substantive interviews are given until a relationship

of trust and confidence is developed between the

Black Panther Party members and a reporter,

statements are rarely made to such reporters on an

expressed ’on’ or ’off’ the record basis. Instead, an

understanding is developed over a period of time

between the Black Panther Party members and the

reporter as to matters which the Black Panther Party

wishes to disclose for publications and those matters

which are given in confidence. . . . Indeed, if I am

forced to appear in secret grand jury proceedings,

my appearance alone would be interpreted by the

Black Panthers and other dissident groups as a

possible disclosure of confidences and trusts and

would similarly destroy my effectiveness as a

newspaperman.’ The Government did not contradict

this affidavit.

FN42. ’Militant groups might very understandably

fear that, under the pressure of examination before

a Grand Jury, the witness may fail to protect their

confidences . . .. The Government characterizes

this anticipated loss of communication as Black

Panther reprisal . . . But it is not an extortionate

threat we face. It is human reaction as reasonable

to expect as that a client will leave his lawyer when

his confidence is shaken. . . . As the Government

points out, loss of such a sensitive news source can

also result from its reaction to indiscreet or

unfavorable reporting or from a reporter’s
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association with Government agents or persons

disapproved of by the news source. Loss in such a

case, however, results from an exercise of the

choice and prerogative of a free press. It is not the

result of Government compulsion.’ Caldwell v.

United States, 434 F.2d, at 1088.

’Appellant asserted in affidavit that there is

nothing to which he could testify (beyond that

which he has already made public and for which,

therefore, his appearance is unnecessary) that is

not protected by the District Court’s order. If this

is true--and the Government apparently has not

believed it necessary to dispute it-—appellant’s

response to the subpoena would be a barren

performance-- *751 one of no benefit to the Grand

Jury. To destroy appellant’s capacity as news

gatherer for such a return hardly makes sense.

Since the cost to the public of excusing his

attendance is so slight, it may be said that there is

here no public interest of real substance in

competition with the First Amendment freedoms

that are jeopardized.

’If any competing public interest is ever to arise in

a case such as this (where First Amendment

liberties are threatened by mere appearance at a

Grand Jury investigation) it will be on an occasion

in which the witness, armed with his privilege,

can still serve a useful purpose before the Grand

Jury. Considering the scope of the privilege

embodied in the protective order, these occasions

would seem to be unusual. It is not asking too

much of the Government to show that such an

occasion is presented here.’ 1d,, at 1089.

I think this ruling was also correct in light of the

particularized circumstances of the Caldwell case.

Obviously, only in very rare circumstances would a

confidential relationship between a reporter and his

source be so sensitive that mere appearance before

the grand jury by the newsman would substantially

impair his news-gathering function. But in this

case, the reporter made out a prima facie case that

the flow of news to the public would be curtailed.

And he stated, without contradiction, that the only

nonconfidential material about which he could

testify was already printed in his newspaper articles.

[FN43] Since the United States has not attempted to

*752 refute this assertion, the appearance of

Caldwell would, on these facts, indeed be a ’barren

performance.’ But this aspect of **2686 the

Caldwell judgment I would confine to its own facts.
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As the Court of Appeals appropriately observed:

’(T) he rule of this case is a narrow one. . . .’

Caldwell, supra, at 1090.

FN43. Caldwell stated in his affidavit filed with the

District Court, see n. 40, supra: ’It would be

virtually impossible for me to recall whether any

particular matter disclosed to me by members of the

Black Panther Party since January 1, 1969, was

based on an understanding that it would or would

not be confidential. Generally, those matters which

were made on a noncontidential or ’t‘or publication’

basis have been published in articles I have written

in The New York Times; conversely, any matters

which I have not thus far disclosed in published

articles would have been given to me based on the

understanding that they were confidential and would

not be published.’

Accordingly, I would affirm the judgment of the

Court of Appeals in No. 70--57, United States v.

Caldwell. [FN44] In the other two cases before us,

No. 70--85, Branzburg v. Hayes and Meigs, and

No. 70--94, In re Pappas, I would vacate the

judgments and remand the cases for further

proceedings not inconsitent with the views I have

expressed in this opinion.

FN44. The District Court reserved jurisdiction to

modify its order on a showing of a governmental

interest which cannot be served by means other

than Caldwell’s grand jury testimony. The

Government would thus have further opportunity in

that court to meet the burden that, I think,

protection of First Amendment rights requires.

END OF DOCUMENT
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John S. ATLEE et al.

V.

Richard M. NIXON, Individually and as President

of the United States, Melvin

Laird, Individually and as Secretary of the

Department of Defense.

Civ. A. No. 71—2324.

United States District Court,

E. D. Pennsylvania.

Jan. 20, 1972.

Suit wherein it was alleged that prosecution of war

in Southeast Asia violated various provisions of

Federal Constitution, treaties of United States and

doctrines of international law. On "suggestion," of

United States attorney, who had been granted leave

to intervene as amicus curiae, that suit be dismissed

as to President, the District Court, Joseph S. Lord,

III, Chief Judge, held that absent indication, in such

suit which was brought against both President and

Secretary of Defense individually and in their

official capacities, that plaintiffs would be denied

remedy if President were dismissed as party,

President would be dismissed as party without

prejudice to rights of plaintiffs if it should appear

that President was indispensable party.

Ordered accordingly.

[1] UNITED STATES (p 26

393k26

United States President is not completely immune

from judicial process merely because he is

President.

[2] INJUNCTION @: 75

212k75

Executive action may be restrained indirectly by

enjoining a cabinet member from enforcing an

executive order found to violate the law.

[3] UNITED STATES (a: 26

393k26

Purpose of doctrine of executive immunity is not to

serve as a shield to completely bar constitutional

review of presidential action but to insure that the

President is not distracted from or hindered in

performance of his tasks by being called into court

to defend his actions.
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[4] UNITED STATES (its 135

393k135

Absent indication, in suit which was brought against

United States President and Secretary of Defense

individually and in their official capacities, and in

which it was alleged that prosecution of war in

Southeast Asia violated various provisions of

Federal Constitution, treaties of United States and

doctrines of international law, that plaintiffs would

be denied remedy if President were dismissed as

party, President would be dismissed as party without

prejudice to rights of plaintiffs if it should appear

that President was indispensable party.

*791 David Kairys, David Rudovsky, Kairys &

Rudovsky, Philadelphia, Pa., for plaintiffs.

Louis C. Bechtle, U. S. Atty., Warren D.

Mulloy, John T. Thorn, Asst. U. S. Attys.,

Philadelphia, Pa., for defendants.

OPINION

JOSEPH S. LORD, III, Chief Judge.

The plaintiffs in this suit are citizen taxpayers who

bring this action on their own behalf, and as

representatives of a class consisting of all those

similarly situated, pursuant to F.R.Civ.P. 23. They

allege that the prosecution of the war in Southeast

Asia violates various provisions of the United States

Constitution, Treaties of the United States, and

doctrines of international law. They seek a

permanent injunction against the allocation and

expenditure of funds of the United States to

prosecute the war. We have jurisdiction under 28

U.S.C. § 1331.

The defendants are Richard M. Nixon, President

of the United States, and Melvin Laird, Secretary of

the United States Department of Defense. The

United States Attorney for the Eastern District of

Pennsylvania has been granted leave to intervene as

amicus curiae for the purpose of making

suggestions. Now pending is its "suggestion" that

the instant suit be dismissed as to defendant Nixon.

[1] At the outset, we reject the notion that

defendant Nixon is completely immune from judicial

process because he is the President of the United

States. United States v. Burr, 25 F.Cas.P. 30, No.

14,692d (C.C.A.Va.1807) (Marshall, C. J.).
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Nevertheless, at this time we have decided to

dismiss the action as to defendant Nixon.

The doctrine of executive immunity from suit

cannot be found in any particular provision of the

United States Constitution, or in any federal law. It

is a judicial creation founded in a proper respect for

executive prerogative in a system of government

which emphasizes a separation of powers between

the various branches. This led the Court in

Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 18

L.Ed. 437 (1867) to conclude that a court has no

jurisdiction of a bill to enjoin the President in the

performance of his official duties. "The Congress is

the Legislative Department of the government; the

President is the Executive Department. Neither can

be restrained in its action by the Judicial Department

***." Id. at 500.

Later decisions of the Court have strongly

suggested that judicial restraint of the executive may

no longer be absolutely prohibited. The doctrine of

separation of powers itself may necessitate *792

judicial action to restrain executive action which has

invaded the province of Congress’s lawmaking

power.

[2] It is not open to doubt that executive action

may be restrained indirectly by enjoining a cabinet

member from enforcing an executive order found to

violate the law. Youngstown Sheet & Tube Co. v.

Sawyer, 343 U.S. 579, 72 S.Ct. 863, 96 L.Ed.

1153 (1952). The decision in Youngstown was

based on the finding that the President’s executive

order seizing the steel mills was not within the

constitutional powers of the President. President

Truman, however, was not a named party. The

defendant was Secretary of Commerce Charles

Sawyer who had been directed by the President to

take temporary possession of the nation’s steel mills.

He was restrained from continuing the seizure and

possession of the plants and acting under the

authority of the executive order.

The question arises whether the Presidential

immunity doctrine should apply in a situation where

the President is alleged to be acting in violation of

the Constitution, and there is no agent who

participated in this action who may be restrained, as

Mr. Sawyer in the Youngstown case. We need not

decide this difficult issue now.

Page 2

In the recent case of Powell v. McCormack, 395

U.S. 486, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969),

the Court held that the Speech or Debate Clause of

the Constitution, Art. I, § 6, [FN 1] did not serve as

a bar to judicial review of the constitutionality of the

House decision to exclude Mr. Powell. The action

was dismissed as to Congressmen defendants, but

was allowed to be maintained against House

employees such as the Sergeant at Arms and the

Doorkeeper of the House. In dismissing the

Congressmen as defendants, the Court made clear it

was not laying down any flat rule prohibiting

injunctive relief against Congressmen.

FNl. Article I, § 6, provides: "for any Speech or

Debate in either House, they [Senators and

Representatives] shall not be questioned in any

other Place. "

"Given our disposition of this issue, we need not

decide whether under the Speech or Debate Clause

petitioners would be entitled to maintain this

action solely against members of Congress where

no agents participated in the challenged action and

no other remedy was available." Id. at 506,

footnote 26, 89 S.Ct. at 1956.

[3] The doctrine of executive immunity’s purpose

is not to serve as a shield to bar completely

constitutional review of Presidential action. It does,

though, serve a very important function, much like

the Speech or Debate Clause.

"The purpose of the protection afforded legislators

is not to forestall judicial review of legislative

action but to insure that legislators are not

distracted from or hindered in the performance of

their legislative tasks by being called into court to

defend their actions." Id. at 505, 89 S.Ct. at

1955.

Of course, we should be even more reluctant to

disturb the President in the performance of his

duties than we are to distract any individual

legislator.

[4] In the instant case, we note that the Secretary

of Defense, Melvin Laird, is also a defendant.

Therefore, we have no indication at this time that

plaintiffs would be denied a remedy if defendant

Nixon were to be dismissed as a party. Indeed, it

would be a rare situation where executive action was

not participated in by any other government
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officials.

We have concluded that Richard M. Nixon should

be dismissed as a party, without prejudice to the

rights of plaintiffs to move at some future stage of

this action that he is indeed a necessary party, if

alleged prohibited conduct appears to the plaintiffs

to be entirely unilateral. We of course at this time

intimate no opinion as to the merits of this action.

END OF DOCUMENT
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The MINNESOTA CHIPPEWA TRIBE et al.,

Plaintiffs,

v.

Frank C. CARLUCCI, etc., et al., Defendants.

Civ. A. No. 175—73.

United States District Court,

District of Columbia.

April 25 , 1973.

Action, inter alia, to require President of the

United States to appoint members of National

Advisory Council on Indian Education pursuant to

Indian Education Act, wherein case came before

court on Government’s suggestion for dismissal of

action as to the President. The District Court, June

L. Green, J ., held that the action was maintainable

over objection of lack of standing, inasmuch as

plaintiffs were intended beneficiaries of the Indian

Education Act. The Court further held that,

although, under the Act, the President had discretion

to choose whom to appoint, inasmuch as he

apparently had no discretion to decide whether the

Council should or should not be constituted, the

action was not subject to dismissal on basis that it

related to executive, discretionary or political acts.

Suggestion for dismissal of action as to President

denied.

Appointments to the National Advisory Council

on Indian Education were made by the President of

the United States May 5, 1973.

In a separate order of May 8, 1973, the Court

dismissed the case as moot as to the President.

[1] FEDERAL CIVIL PROCEDURE Q: 656

170Ak656

Complaint must be construed liberally where

plaintiff’s assertion of subject matter jurisdiction is

questioned by defendant.

[2] FEDERAL COURTS 4b 195

170Bk195

Formerly 106k284(3)

Federal district court had subject matter jurisdiction

of complaint seeking to require President of the

United States to appoint members of National

Advisory Council on Indian Education pursuant to
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Indian Education Act. 5 U.S.C.A. §§ 701-706; 28

U.S.C.A. §§ 1331, 1337, 1361, 1362.

[3] UNITED STATES Q: 26

393k26

President of United States is not completely immune

from judicial process for sole reason that he is

President.

[4] UNITED STATES (is: 26

393k26

Judiciary has jurisdiction over President of United

States to compel him to perform a nondiscretionary

act required by law.

[5] MANDAMUS 6: 23(1)

250k23(1)

Intended beneficiaries of Indian Education Act had

standing to maintain action to require President of

United States to appoint members of National

Advisory Council on Indian Education pursuant to

Indian Education Act. Fed.Rules Civ.Proc. rule

12(h)(3), 28 U.S.C.A.; Indian Education Act, §

442(a), 86 Stat. 334.

[6] MANDAMUS (p 76

250k76

Although, under Indian Education Act, President of

United States had discretion to choose whom to

appoint to National Advisory Council on Indian

Education, inasmuch as he apparently had no

discretion to decide if the Council should or should

not be constituted, action brought to require him to

appoint members of Council was not subject to

dismissal on basis that the action related to

executive, discretionary or political acts. Indian

Education Act, § 442(a-c), 86 Stat. 334.

[7] MANDAMUS W 151(2)

250k151(2)

Where it appeared that only President of United

States had been given power to appoint members of

National Advisory Council on Indian Education, but

he had neither made such appointments nor

delegated his power to another and no implied

delegation appeared, action to require President to

appoint members of Council could be maintained

over objection that joinder of President as party was

unnecessary in that plaintiffs could be afforded

complete relief by suing member of President’s

Cabinet. Fed.Rules Civ.Proc. rule 12(h)(3), 28

U.S.C.A.; Indian Education Act, § 442(a), 86 Stat.
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334.

*974 L. Graeme Bell, 111, Native American Rights

Fund, Washington, D. C., Thomas W. Fredericks

and David H. Getches, Native American Rights

Fund, Boulder, Colo., Daniel M. Rosenfelt, Eric E.

Van Loon, Center for Law and Education,

Cambridge, Mass., for plaintiffs.

Harold H. Titus, Jr., U. S. Atty., Arnold T.

Aikens and Michael A. Katz, Asst. U. S. Attys.,

Washington, D. C., for defendants.

ORDER

JUNE L. GREEN, District Judge.

In this action plaintiffs seek inter alia to require

the President of the United States to appoint

members of the National Advisory Council on

Indian Education pursuant to The Indian Education

Act, Title IV of Pub.L.No.92—318, 86 Stat. 334,

approved by the President June 23, 1972. [FN1] In

answering the complaint, the government admitted

that the President is charged with duties and

responsibilities under the statute in question. The

answer further admitted that the President has

heretofore neither made any appointments to the

Council, nor delegated his power to another.

FNl. Part D, § 442(a) of the Act provides, "There

is hereby established the National Advisory Council

on Indian Education which shall consist of fifteen

members who are Indians and Alaska Natives

appointed by the President of the United States.

Such appointments shall be made by the President

from lists of nominees furnished, from time to time,

by Indian tribes and organizations, and shall

represent diverse geographic areas of the country."

The complaint does not refer to any lists.

The case is before the Court on the government’s

"Suggestion for Dismissal of Action as to Richard

M. Nixon, President of the United States".

Fed.R.Civ.P. 12(h)(3) provides,

"Whenever it appears by suggestion of the parties

or otherwise that the court lacks jurisdiction of the

subject matter, the court shall dismiss the action. "

[1] In determining whether the Court has

jurisdiction over the subject matter, the Court is

reminded that

Page 2

"... where the complaint is so drawn as to seek

recovery directly under the Constitution or laws of

the United States, the federal court, but for two

possible exceptions later noted [and not here

relevant] must entertain the suit. Whether the

complaint states a cause of action on which relief

could be granted is a question of law and just as

issues of fact it must be decided after and not

before the court has assumed jurisdiction over the

controversy4)4B"B" Bell v. Hood, 327 US. 678,

681-682, 66 S.Ct. 773, 776, 90 L.Ed. 939

(1946).

*975 Moreover, the complaint must be construed

liberally where plaintiff’s assertion of subject matter

jurisdiction is questioned by defendant. Caserta v.

Home Lines Agency, Inc., 154 F.Supp. 356

(S.D.N.Y.1957), aff’d., 273 F.2d 943 (2d Cir.

1959).

[2] A review of the complaint and plaintiffs’

jurisdictional statement indicates that the Court has

subject matter jurisdiction and that this case may

eventually be decided on the merits. Plaintiffs have

cited several statutes, e. g., 28 U.S.C. §§ 1331,

1337, 1361, 1362 and 5 U.S.C. §§ 701—706, and the

Court is satisfied on the question.

Since the government contends that any claim

against the person of the President is barred by the

separation of powers doctrine, the Court now

addresses itself to this issue.

[3][4] The President of the United States is not

completely immune from judicial process for the

sole reason that he is President. Atlee v. Nixon,

336 F.Supp. 790 (E.D.Pa.1972), (dictum); cited

with approval in Meyers v. Nixon, 339 F.Supp.

1388 (S.D.N.Y.1972) (dictum). Chief Justice

Marshall held long ago that the judiciary has

jurisdiction over the President to compel him to

perform a nondiscretionary act required by law.

United States v. Burr, 25 Fed.Cas. p. 30, No.

14,692d (C.C.A.Va.1807) (subpoena duces tecum

against the President held proper).

Suits against the President have generally been

unsuccessful for several reasons, none of which

appears present in the case sub judice.

[5] The first reason is lack of standing. E. g.,

Mottola v. Nixon, 464 F.2d 178 (9th Cir. 1972). In

the case at bar, it appears plaintiffs have a personal
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stake and interest in the outcome of the contrOversy

and might suffer actual injury in fact. Plaintiffs are

intended beneficiaries of the Indian Education Act.

The National Advisory Council clearly was intended

to play a key role in administration of the Act. It

appears that the implementation of the Act may be

impossible or impracticable unless the Council is

constituted by the President. [FN2]

FN2. The responsibilities of the Council are

described in § 442(a)—(c) of the Act.

The second reason suits against the President have

foundered is that they relate to "executive" or

"discretionary" acts. Mississippi v. Johnson, 4 Wall

(71 U.S.) 475, 18 L.Ed. 437 (1866). More recently,

the Supreme Court has defined a question as

"political" if it involves one of the following:

"... a textually demonstrable constitutional

commitment of the issue to a coordinate political

department; or a lack of judicially discoverable

and manageable standards for resolving it; or the

impossibility of deciding without an initial policy

determination of a kind clearly for nonjudicial

discretion; or the impossibility of a court’s

undertaking independent resolution without

expressing lack of the respect due coordinate

branches of government; or an unusual need for

unquestioning adherence to a political decision

already made; or the potentiality of embarrassment

from multifarious pronouncements by various

departments on one question. " Baker v. Carr, 369

U.S. 186,217, 82 S.Ct. 691, 710, 7 L.Ed.2d 663

(1962).

[6] Based on the present record it appears that

this case does not fall within the Baker definition,

and that Mississippi is distinguishable. Plaintiffs do

not pray that the Court determine whether Indians

are recognized as tribes. They do not ask that the

Court alter the special relationship between Indians

and the United States. Their claim does not involve

the President’s role as Commander in Chief of our

armed forces or as an architect of our foreign policy.

They do not seek to enjoin the President from

executing the law.

Plaintiffs’ suit does not relate to ongoing

supervisory acts which require the exercise of

judgment, but to single specific "one—shot" acts,

appointments to the Council. Although the

President clearly has discretion to choose whom to

Page 3

appoint to the Council, he apparently has no

discretion *976 to decide if the Council should or

should not be constituted. The Indian Education

Act, § 442(a) provides that appointments [to the

Council] shall be made by the President. "

(emphasis added). See McQueary v. Laird, 449

F.2d 608, 611 (10th Cir. 1971) (mandamus will

issue to require the exercise of permissible

discretion.)

[7] In the third place, joinder of the President as a

party defendant is generally unnecessary: a plaintiff

may be afforded complete relief by suing a member

of the President’s Cabinet. E. g., Youngstown

Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 72

S.Ct. 863, 96 L.Ed. 1153 (1952). In the instant

case, however, it appears that plaintiffs’ only

remedy is to sue the President directly. Only the

President is given the power to make appointments

to the Council. As earlier noted, the President has

neither made such appointments nor delegated his

power to another. The record does not suggest any

implied delegation.

For the foregoing reasons, it is by the Court, this

25th day of April 1973,

Ordered that the Suggestion for Dismissal of

Action as to Richard M. Nixon, President of the

United States, should be and the same hereby is

denied.

END OF DOCUMENT
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SENATE SELECT COMMITTEE ON

PRESIDENTIAL CAMPAIGN ACTIVITIES et a1.,

Plaintiffs,

v.

Richard M. NIXON, Individually and as President

of the United States,

Defendant.

Civ. A. No. 1593-73.

United States District Court,

District of Columbia.

Feb. 8, 1974. '

Senate committee applied for enforcement of

subpoena duces tecum served on the President with

respect to certain tapes. On motion of the

committee for summary judgment and of the

President for dismissal, the District Court, Gesell,

J ., held that the matter was justiciable but that the

committee had not established that it was entitled at

that particular time to injunction directing

compliance with subpoena, in light of possible

prejudicial effect of pretrial publicity with respect to

pending criminal prosecutions.

Complaint dismissed without prejudice.

See also, D.C.Cir., 487 F.2d 700; DC, 366

F.Supp. 51, DC, 360 F.Supp. 1.

[1] CONSTITUTIONAL LAW or» 68(1)

92k68(1)

Proceeding on application by Senate Committee to

enforce subpoena duces tecum served on the

President presented a justiciable controversy despite

contention that it involved a political question.

[1] FEDERAL COURTS (w 13.20

170Bk13.20

Formerly 106k281

Proceeding on application by Senate Committee to

enforce subpoena duces tecum served on the

President presented a justiciable controversy despite

contention that it involved a political question.

[2] UNITED STATES (b 23(4)

393k23(4)

On application by Senate committee to enforce

subpoena duces tecum served on the President, it

was the duty of the court to weigh the public interest

Page 1

protected by the President’s claim of privilege

against public interest that would be served by

disclosure to the committee.

[2] UNITED STATES Q: 26

393k26

On application by Senate committee to enforce

subpoena duces tecum served on the President, it

was the duty of the court to weigh the public interest

protected by the President’s claim of privilege

against public interest that would be served by

disclosure to the committee.

[3] UNITED STATES a; 23(4)

393k23(4)

President’s unwillingness to submit to court, for in

camera ex parte inspection, tapes sought by Senate

committee pursuant ”to subpoena duces tecum, or to

particularize in any other fashion his claim of

executive privilege, precluded judicial recognition

of that privilege on confidentiality grounds.

[4] UNITED STATES (7%- 23(4)

393k23(4)

Court would not enforce subpoena duces tecum

served by Senate committee on the President,

seeking production of certain tapes, where

committee did not demonstrate present need for the

tapes in connection with further public hearings, and

where nondisclosure was needed to safeguard

pending criminal prosecutions from the possible

prejudicial effect of pretrial publicity.

[5] UNITED STATES (€33 23(5.1)

393k23(5.1)

Formerly 393k23(5)

Senate committee in conducting inquest into

governmental conduct may proceed only in aid of

Congress’ legislative function.

*521 Samuel Dash, Fred D. Thompson, James

Hamilton, Ronald D. Rotunda, Washington, D. C.,

for plaintiffs.

J. Fred Buzhardt, James D. St. Clair, Charles

Alan Wright. Robert T. Andrews, Thomas P.

Marinis, IL, Washington, D. C., for defendant.

MEMORANDUM AND ORDER

GESELL, District Judge.
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The Senate Select Committee on Presidential

Campaign Activities desires access to five tape

recordings made by the President of conversations

between himself and John Wesley Dean, 111, then

Counsel to the President. These tapes are relevant

to the Committee’s functions and are identified by

date and time. The Committee duly served a

subpoena duces tecum on the President demanding

production of those portions of the taped

conversations which deal with "alleged criminal acts

occurring in connection with the Presidential

election of *522 1972." [FNl] The President

refused to comply. Deeming the Senate’s own

enforcement procedures inappropriate, the

Committee sought judicial enforcement of the

subpoena, but the Court (Sirica, J.) ruled that it

lacked jurisdiction. At the instance of the

Committee, Congress then passed a statute placing

special jurisdiction in this Court to enforce the

Committee’s subpoenas, and accordingly the issues

are again presented for judicial consideration. The

Committee seeks a declaratory judgment clarifying

its rights and an affirmative injunction directing

compliance with the subpoena.

FN1. The Committee originally issued two

subpoenas duees tecum, but enforcement of the

second subpoena was denied by this Court on

January 25, 1974.

The Committee has moved for summary judgment

and the President, through his counsel, resists and

asks for dismissal. On the basis of the voluminous

papers before the Court and a transcript of the oral

argument before Judge Sirica during earlier

proceedings in this case, the Court has determined

that no further hearings are required and the case is

ripe for resolution.

[1] The President at the outset contends that the

issue before the Court "constitutes a non-justiciable

political question," but the decision of the United

States Court of Appeals for the District of Columbia

Circuit sitting en banc in Nixon v. Sirica, 487 F.2d

700 (D.C.Cir., 1973), is squarely to the contrary

and no extended discussion is required. The

Page 2

leaves no doubt that the issues presented in the

instant controversy are justiciable. See id. at 217,

82 S.Ct. 691. See also Powell v. McCormack, 395

US. 486, 518—550, 89 S.Ct. 1944, 23 L.Ed.2d 491

(1969).

[2] Given this determination, it becomes the duty

of the Court to weigh the public interests protected

by the President’s claim of privilege against the

public interests that would be served by disclosure

to the Committee in this particular instance. Nixon

v. Sirica, supra, 487 F.2d at 716-718. This is a

difficult but necessary task. The circumstances are

unique in our constitutional history. To aid the final

determination, the Court requested the Watergate

Special Prosecutor to indicate what effect, if any,

public disclosure of the subpoenaed tapes by the

Committee at this juncture would have on his

responsibilities in carrying forward criminal

prosecutions. The Court also requested the

President to particularize and to update his claim of

privilege as it relates to the five tapes, since

substantial time and many events have intervened

since the original issuance of the subpoena. The

President’s response is attached. The Committee

has also elaborated upon its need for the tapes in

recently filed papers. The Court has carefully

weighed these conflicting assertions of public

interest in the light of the respective requirements of

the parties.

[3][4] It has not been demonstrated to the Court’s

satisfaction that the Committee has a pressing need

for the subpoenaed tapes or that further public

hearings before the Committee concerning the

content of those tapes will at this time serve the

public interest. Conversely, the Court rejects the

President’s assertion that the public interest is best

served by a blanket, unreviewable claim of

confidentiality over all Presidential communications,

see Nixon v. Sirica, supra, at 719-720, and the

President’s unwillingness to submit the tapes for the

Court’s in wamera ex parte inspection or in any other

fashion to particularize his claim of executive

privilege precludes judicial recognition of that

privilege on confidentiality grounds. Cf. United

reasoning of that Court involving a grand jury States v. our, 25 Fed.Cas. 187 (Case No. 14,694),

subpoena is equally applicable to the subpoena of a 192 (1807).

congressional committee. Baker v. Carr, 369 US.

186, 82 S.Ct. 691, 7 L.Ed.2d 663 (1962), On the miter hand, both the President and the

establishes the tests for determining the existence of Special 1"; *fiutiUtOl‘ have advanced *523 another

a "political question," and application of these tests factor bearing, upon the public interest which the
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Court finds to be of critical importance-the need to

safeguard pending criminal prosecutions from the

possibly prejudicial effect of pretrial publicity.

At this juncture in the so—called Watergate

controversy, it is the responsibility of all three

branches of the Federal Government to insure that

pertinent facts are brought to light, that indictments

are fairly and promptly tried, and that any

accusations involving the conduct of the President or

others are considered in a dignified manner and dealt

with in accordance with established constitutional

processes. The President, the Congress and the

Courts each have a mutual and concurrent obligation

to preserve the integrity of the criminal trials arising

out of Watergate. The public has been subjected to

a mass of information that is both conflicting and

uncertain in its implications. Clearly the public

interest demands that the charges and countercharges

engendered be promptly resolved by our established

judicial processes. Thus the Court is compelled to

weigh the effect that disclosure of the subpoenaed

portions of these tapes might have upon criminal

trials scheduled or soon to be scheduled on the

calendar of this Court.

Three grand juries are now engaged on matters

under the Special Prosecutor’s jurisdiction. A

number of indictments and informations have

already been filed and more are expected by the end

of this month. The cases will be promptly

scheduled for trial. The first trial is set for April 1,

with pretrial hearings later this month, at which Mr.

Dean will testify. The Special Prosecutor has

indicated to the Court his intention of introducing at

least four of the five subpoenaed tapes into evidence

at some of the trials. All five tapes are now in his

possession, and at least four have been played before

a grand jury.

No one can doubt that, should the President be

forced to comply with the subpoena, public

disclosure of these tapes would immediately

generate considerable publicity. While it is

impossible, as the Special Prosecutor points out, to

assess the precise impact of such publicity on the

forthcoming judicial proceedings, the risk exists that

it would bolster contentions that unbiased juries

cannot be impaneled for trial. This is, moreover, in

the nature of a test case and should the Committee

prevail, numerous additional demands might well be

made. [FN2]

Page 3

FN2. A sweeping subpoena seeking some 500 items

has apparently been served on the President more

recently. but it has not been brought into this

litigation.

The President has a constitutional mandate to see

that the laws are faithfully executed and should

therefore quite properly be concerned with the

dangers inherent in excessive pretrial publicity.

That the President himself may be under suspicion

does not alter this fact, for he no less than any other

citizen is entitled to fair treatment and the

presumption of innocence. The public interest does

not require that the President should be forced to

provide evidence, already in the hands of an active

and independent prosecution force, to a Senate

committee in order to furnish fuel for further

hearings which cannot, by their very nature, provide

the procedural safeguards and adversary format

essential to fact finding in the criminal justice

system. Congressional demands, if they be

forthcoming, for tapes in furtherance of the more

juridical constitutional process of impeachment

would present wholly different considerations. But

short of this, the public interest requires at this stage

of affairs that priority be given to the requirements

of orderly and fair judicial administration.

The Court wishes to emphasize the special

circumstances of this particular case which support

this conclusion. The five tapes at issue are sought

principally for the light that they might shed on the

President’s own alleged involvement *524 in the

Watergate coverup. "[A]llegations involving the

President" are among those specifically assigned to

the Special Prosecutor for investigation and, if

appropriate, for prosecution. The President has,

however reluctantly, now provided the Special

Prosecutor with all of the information he requires

with regard to the five conversations at issue. The

tapes themselves have been delivered to the grand

juries; all the President’s aides participating in the

conversations have been permitted to testify under

oath concerning the conversations, and the President

has invoked neither his Fifth Amendment nor his

attorney—client privilege with regard to any of the

conversations or related materials he has furnished.

To suggest that at this juncture the public interest

requires pretrial disclosure of these tapes either to

the Committee or to the public is to imply that the

judicial process has not been or will not be effective

in this matter. All of the evidence at hand is to the
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contrary .

[5] The Committee’s role as a "Grand Inquest"

into governmental misconduct is limited, for it may

only proceed in aid of Congress’ legislative

function. The Committee has, of course, ably

served that function over the last several months,

but surely the time has come to question whether it

is in the public interest for the criminal investigative

aspects of its work to go forward in the blazing

atmosphere of ex parte publicity directed to issues

that are immediately and intimately related to

pending criminal proceedings. The Committee itself

must judge whether or not it should continue along

these lines of inquiry, but the Court, when its equity

jurisdiction is invoked, can and should exercise its

discretion not to enforce a subpoena which would

exacerbate the pretrial publicity in areas that are

specifically identified with pending criminal

charges.

The Court recognizes that any effort to balance

conflicting claims as to what is in the public interest

can provide only an uncertain result, for ours is a

country that thrives and benefits from factional

disagreements as to what is best for everyone. In

assigning priority to the integrity of criminal justice,

the Court believes that it has given proper weight to

what is a dominant and pervasive theme in our

culture. To be sure, the truth can only emerge from

full disclosure. A country’s quality is best measured

by the integrity of its judicial processes. Experience

and tradition teach that facts surrounding allegations

of criminal conduct should be developed in an

orderly fashion during adversary proceedings before

neutral fact finders, so that not only the truth but the

whole truth emerges and the rights of those involved

are fully protected.

Accordingly, the Court declares that, while the

controversy presented is justiciable, the Select

Committee has not established by a preponderance

of the evidence that it is entitled at this particular

time to an injunction directing the President to

comply with its subpoena for the five tape

recordings. The application of the President’s

counsel for dismissal of the complaint is granted,

and the complaint is dismissed without prejudice.

So ordered.

THE WHITE HOUSE

Page 4

WASHINGTON

February 6, 1974

Dear Judge Gesell:

I have been advised by Special Counsel to the

President of the order issued by you on January 25,

1974, in which you solicited my personal response

with reference to five specified taped conversations.

*525 As indicated in the various briefs, pleadings

and other papers filed in this proceeding, it is my

belief that the issue before this Court constitutes a

non—justiciable political question.

Nevertheless, out of respect for this Court, but

without in any way departing from my View that the

issues presented here are inappropriate for resolution

by the Judicial Branch, I have made a determination

that the entirety of the five recordings of

Presidential conversations described on the subpoena

issued by the Senate Select Committee on

Presidential Campaign Activities contains privileged

communications, the disclosure of which would not

be in the national interest.

I am taking this position for two primary reasons.

First, the Senate Select Committee has made known

its intention to make these materials public. Unlike

the secret use of four out of five of these

conversations before the grand jury, the publication

of all of these tapes to the world at large would

seriously infringe upon the principle of

confidentiality, which is vital to the performance of

my Constitutional responsibilities as President.

Second, it is incumbent upon me to be sensitive to

the possible adverse effects upon ongoing and

forthcoming criminal proceedings should the

contents of these subpoenaed conversations be made

public at an inappropriate time. The dangers

connected with excessive pre-trial publicity are as

well-known to this Court as they are to me.

Consequently, my Constitutional mandate to see that

the laws are faithfully executed requires my

prohibiting the disclosure of any of these materials

at this time and in this forum.

Sincerely,

s/ Richard M. Nixon
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The Honorable Gerhard A. Gesell

Judge

U. S. District Court for the District of Columbia

Washington, D. C.

END OF DOCUMENT
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Facsimile Cover Sheet

To: Erik Jaso (cc: Alex Azar)

Company: OIC

Phone:

Fax: 501-221-8707

From: Rajeev Duggal

Company:

Phone: 301-907-9415

Fax:

Date: 07/04/95

Pages including this

cover page: 12

Comments:

Attached Is the first response from the Carter library. They seem to have misunterstood

what we were looking for, so I will follow up with them on Wednesday. Let me know if you have

any comments. Thanks.
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 “ "7 7 ., fimmy CarterLibrmy
, __

June 29, 1995

Rajeev Duggal

5914 Wisconson Ave.

Chevy Chase, MD 20815

Dear Mr. Duggal:

In response to your telephone call, I have looked in file locations

readily accessible for information on the preparation of President

Carter's testimony regarding the Robert Vesco investigation
. I

have enclosed a computer search of the Library's open material on

"Vesco."
The number of pages mentioned in the search 18

approximately
650, the majority of which appears to be newspaper

articles.
-

In a Cursory review of the material mentioned in the search, I

found little information as to President Carter's testimony. I

have enclosed a newspaper article on his testimony. Also, I have

included eight pages of what appear to be questions and answers on

the subject; however, whether or not they' were intended for

President Carter's use I cannot tell as they do not include the

name of the individual.

If you wish to order copies of any of the pages mentioned above,

the charge is twenty-five cents per page. Please make your check

payable to the National Archives Trust Fund.

Please contact us again if we may be of further assistance.

Sincerely,

im Herrin

Archivist

enclosures
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t'resruent .l BSUIleS on V ideOtape

For Grand Jurors in Vesco Case
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WASHINGTON. March 1 — President

Carter spent more than on Mr emer-

questions on udeotspe last month for

a oderal grand jury investi ting site

time that Robert L. Vcscn. iugitive

lnand . attemfted to have his lepl

emblems "fixed' in the Cotter Adminis-

tratlon.

Sources familiar with the Interview

said that Mr. Carter oifered no major

new information about the case when he

was questioned at the White House by

three Federal westerners. i-lis yideo

t'lped interview was shown to the grand

jury on Feb. 21. tire sources said.

They declined to mmrnent on Mr. Car-

ter's testimony other than to say that it

the not demoging to anyone in his Ad-

ministration. includlrm an aide who is

under instigation tor possible perjury.

. The Preegentghemes sells. often reli

soonded so ng at not: not recs

matters about which the Govemnent

lawyers wereinquiring.

his was mint than? that a President

enl- gl'Ir cry qtrestiottt on

wdeotnoe. though Mr. Caner has on

video testimony in different forms at

is: twice before in criminal investiga-

t .
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Carter Administration oiliclaie to receive

his le oi problems. Mr. Velcr- iltd the

Unit states near] a decade e30 alter

he was charged th detraudlng stool:-

holdetx oi millions oi dollar: in an inter-

national swindle. '

Mr. ilcrrin who Was convicted on un-

related In and racketeering one es

and is in a Federal prison in anl. u.

said that he retained Mr. Lee. the Albany-

la-yer. to act in Mr. Veeco'soehslt.

in e tol. interview yesterdey.

Mr. Hen-trig said that he was scheduled to

take a polygraph. or iiedeteotnr. tent on

March 6 and that he planned to release

thetert results to theorrss.

Ex—Sovt’etSpyAgrees

Tb Discuss Tedrniques

ForPress, EBJ. Says
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Soviet say who is now working ior tho

United States will be presented to worm.

ere marrow h the Federal Bureau of

lnvestigetim, rnntent officials said

ton! t. The oiilcteia said that the agent

var d disuse soviet intelligence tech-

niques in a news conicrence at the but.

reeu‘ahe rteruhere.

The led gee-mace follows by

just three days all .BJ. oiilclnl‘s disclo-

sure that the United States letly ex-

plled five diviornats from Vlet bloc

mules in the last year for alleged es.

oionage activities. William 0. Kriegnr.

assistant director oi the EM. in char

oi the intelligence dildsinn. made the d .t-

elolrre in an interview Friday. the day

belorehls retirement.

President Carterpraised Mr. Kriensr's

integrity Thursday at a gathering or E1:-

enioroement oiiiciois in the White House.

The record publicity about foreign es.

flange activities in the United States is n

den-flute iron: the normel Federal pros.

uoc. The Government nrety publicizco

intelligence or counterdntelilgencr

motion. intelligence expem sug-

uriermels Betleent

Lloyd N. Cutler. the White [louse dour»

:el. declined to confirm that the PM!»

dent had been questioned. But he said:

"The President always cooperates with

the pm! law enforcement invest:

tlon. He has and he will cooperate wit:

thisinvstigetlou."

merit lowers the questlmed

Mr. Carter refused to discuss the sasion.

However. they were known to have its

arsed their questioning on a meetin Mr.

Carterheld inthew'hlte House at Fe 13.

mt. with Richard hi. Harden. a special

assistant.

The lawyers wanted the President’s sea

count or the meeting to determine

Whether it commuted or contradicted

Mr. Harden's testimony before meg-rand

Jury in December rm. Sources in the

Justice Department said last summer

that Mr. Harden was under investigation

ior possible perjury in his commit of his

conversation with Mr. Carter and on

earlier one with \V. Spencer Lee (til. a

lawyer irorn Albany. Ga.. who was mp"-

GEII“ , V I
cmefi'gdoffi: £333?“'M'M'" gated that the latest disclosures went

Mr. Harden marten told the nd "mm”7"“m”m”"m"jury that he talked Mr. doout “#3... “m"”5’”mm“am"

towgmtmttnm WWW"-"on . . e was
- -

also refined to have testified that he .A amuflmfimmflfl'gfladded Mr. Carterur lite Vesoo situation Carter had reached a point oi dir-e Week later and informed him, that Mr. gnu “a urger with Soldet intelligenceare: withdrawing from the arrange may similar to that of the BritLth
. - they lied more than 1w Soviet

Some Jurors Dissatisfied diplomats in Isle M33. ‘
"it isthe road of the President to nar-

Sources close to the grand jury investi- toe the sin of the urget." said the citi-
gation saldthst jurors submitted moor ciai. suggesting that Mr. Carter wanted
the questions that were put to the Presi- to focus a spotlight on the slrnoccted
dent by Government lawyers. No juror-e Sovietagents.
were present for the interview and. the Other oiiiclals raid that the new: con.
sources said. several Jurors were dissat- ierence tomorrow wot u signal of an in-
lsrred with the procedure because it one crease in the lounge war to rnateh the
vented them from asking ioliovnrp cues recent chill in diplomatic relettons he
tiotts. They were also reportedly die tween the United State and the Soviet
pleased became they believed the Prui- Union.
dent should have testlilodinoerson. it was not immediately possible to

Evidtnalttthecaselsholrtgptesented gaugethelnrportenoaoitheagentvnois
w an grand 1‘"? W m. cilice o! m to appear tomorrom Mt Administration
United 5““, ”gum here. 6",, oliiciel said diet the diulosure “will not
them 1“,“, my.not indicated “tether blow a major Soviet intellignce network

the investl that Will continue alter the hfim‘W-"fl‘hwsh “rm"w
grand in s lLlnmth term expire. in h“

charged that Mr. vesco wanted to bribe I
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chartinr 1mMm“.$31 Canadian Shipping Aide Drowns
rcctl’r‘rg af'lcover-up" to protect tho Car-

m_ ministration- ills themes were Robert A. Common. the president oi s
denied by Mr. Carters spokesmen and Canadian shinning
In: Justice Department.

. . C

mmamniotic m3. . ,
nay 5 office. declined to comment on the years old, Poinre Cla re. Qtreheo. was the
investigation. pmldent oi Saguenay Shipping Ltd. at
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Settezber
27, 1978

u -- v,
.n i u. -—

‘l=——l _. 5'... :1: of a disadvantage
in discussing

i
l
l

what I may have saii to Richard Harden and the thinking behini

my note to the Attorney General since, no matter how hard Z’"a

tried, I simply don‘t remember the conversation.

As best my staff has been able to determine, I talked

with Richard very briefly for four or five minutes in the early

evening of February 15, 1977 -- a few weeks after taking office.

 

r

éfhe logs indicate that was the last appointment of a long day

   

  

 

that began at 6:30 in the morning and included at least 18

eetings with at least 55 personsL7to'3

 

  

The Department of Justice has recently said publicly that

this overall matter has been the subject of an investigation
for

the past several months, and I understand that it is ongoing at

this times [£_:ill cooperate in any possible way I can with

the investigation,
as I have with investigations

in the past.

I think it is inappropriate
to speculate or comment on hypotheti-

cals, especially so when an investigation by the Department of

Justice is ongoing.

Q: What is the Administration
now doing to secure Vesco?

A: As a matter of policy, we are pursuing every possible

means to secure the return of Mr. Vesco to the United

States to stand trial on the charges he faces.?fl§y ow:

policy is clear —- even before Mr. Vesco left Costa Rica

- I

'_

in Hey of this year for the Eaiazas, anew oE at least s,

#

n./ r<J. -.. 1f r3-rr r’l")c
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di 552:521 times I personally encouraged efforts to secure

the re:;:: of Mr. Vesco to the United States to s and

.
m' ' 1 Sm

W‘— 43.37%;

trial)#W-&3f‘77
l dawn?

p

mf-Lace. hues. 13

e.

I have discussed our
to secure Vesco's return

with the Attorney General and the Secretary of State

both before and after the current news stories, but to

discuss now specifics of our current efforts would be

inappropriate
and unwise.

Why did you write such a vague note to the Attorney

General, one that does not spell out any connection

whatsoever with Vesco, and to be quite honest could be

interpreted maliciously as far as your intentions?

As I've said, I have no recollection of the brief

conversation,
so I'm really at a disadvantage

in trying

to answer that question.

I? PRESSED:

I certainly understand the legitimacy of the questions.

But I simply do not remember that brief conversation

or writing the note.
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I think it would be a disservice
finZ

cing something I don' t remerser
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Eats To: talked with Richard Haiden since these stories

Why did Harden come to the President of the United

States instead of Lipshutz, Jordan, or the Attorney

General himself?

I really couldn't tell -— you'll have to ask him.

Have you been interviewed by the FBI?

No.

Will you be?

It has always been my very firm belief, and I know it is

one shared by Griffin Bell and William Webster, that every

citizen has an obligation to provide any information :he:

may be relevant in any investigation. I've given such

interviews before, the requests from them have routineiv

gone through my Legal Counsel‘s office, and if there :5 a
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Do you know Spencer
Lee?
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5;?. Do you believe there was a qfibkaign by<§§2rRobert

9‘ ' 9

Vesco to influence some of ydiyr clo‘sest assoc1ates.
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‘ A. I certainly don't know firsthand--—
-I only

a know that I‘ve read.

ll'm sure that many fugitives would like to

affect their fugutive status. But one of the Q purposes

of the Justice Department inves'Ezigati
on, which as I said

has been going Pen for several months, is whethere there

was a campaign and if so whether it was improper or illegal.

a"Elie-PER campaign direC/A t

wees:M— ~-———-—~-——e
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25 F.Cas. 187

No. 14,694

(Cite as: 25 F.Cas. 187)

UNITED STATES

V.

BURR. [FN1]

FNl For references to the various cases in this

series, which, together, embrace a full report of the

entire proceedings against Aaron Burr, see note to

Case No. 14,692a.

Circuit Court, D. Virginia.

Sept. 3, 1807.

At law. Trial of Aaron Burr for a misdemeanor,

in beginning, setting on foot, and providing the

means of, a military expedition against the

dominions or territory of the king of Spain.

At the meeting of the court on Wednesday, the 2d

of September, 1807, Mr. Hay stated that according

to his understanding of the opinion of the court

delivered in the trial for treason [Case No. 14,693],

the evidence of the transactions on Blennerhassett’s

Island did not come up to the constitutional crime of

levying war; and so it would be improper to press

the prosecution against Blennerhassett and Israel

Smith. Under these circumstances he should enter a

nolle prosequi as to the indictments for treason, and

move to commit them, and also Mr. Burr, in order

that they should be tried in the place where it should

appear that the crime had been committed. He

moved that Blennerhassett and Smith might be

brought into court; and an order was made

accordingly.

Mr. Burr then said that the motions were distinct

against the several individuals, and they could not

be combined. He insisted on a separate examination

as to himself, and required a specification of the

time and place when and where the offence was said

to have been committed, that he might have an

opportunity of meeting the testimony.

A debate of considerable length ensued on this

motion.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS——

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT——AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE-—

Page 1

EVIDENCE-ACTS OF CO-CONSPIRATORS—-

ACTS IN OTHER DISTRICTS.

1. Where a person, after acquittal on an

indictment for treason, is in the custody of the

marshal, bound to answer an indictment for a

misdemeanor, the court has no authority to send him

to another district for trial for treason in the place

where the crime was committed.

CRIMINAL LAW—-ARREST AND REMOVAL

OF ACCUSED—-PROCESS——STATE LAWS—-

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE-ACTS OF CO-CONSPIRATORS—-

ACTS IN OTHER DISTRICTS.

2. The laws of the several states cannot be

regarded as rules of decision (Judiciary Act, 8 34, 1

Stat. 92) in trials for offenses against the United

States. Cited in Clark v. Sohier, Case No. 2,835;

U. S. v. New Bedford Bridge, Id. 15,867.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS——

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE-ACTS OF CO—CONSPIRATORS—-

ACTS IN OTHER DISTRICTS.

3. The circuit court of the United States, under

section 4 of the judiciary act, has power to devise

the process for bringing any person before it who

has committed an offense of which it has

cognizance, without reference to the process given

by the state law. Cited in Re Sheazle, Case No.

12,734.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS——

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT--AFFIDAVIT—-MILITARY

EXPEDITION AGAINST NATION AT PEACE—-

EVIDENCE-ACTS OF CO—CONSPIRATORS-—

ACTS IN OTHER DISTRICTS.

4. A capias is the proper process to bring an

accused in to answer to an indictment for an offense

against the laws of the United States.
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CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS--

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE-—

EVIDENCE-ACTS OF CO—CONSPIRATORS——

ACTS IN OTHER DISTRICTS.

5. Where the accused is already in court, an order

of the court will supply the place of a capias.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED-—PROCESS--STATE LAWS—-

PRODUCTION OF PAPERS-—LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE-ACTS OF CO-CONSPIRATORS——

ACTS IN OTHER DISTRICTS.

6. It is sufficient, in an affidavit, for the

production of a paper in the possession of the

prosecution, to aver that it ’may be material’ in the

defense.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS--

PRODUCTION OF PAPERS-—LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE-—

EVIDENCE-ACTS OF CO—CONSPIRATORS--

ACTS IN OTHER DISTRICTS.

7. On a motion to compel the production of a

letter written to the president of the United States,

and in the hands of the prosecuting attorney, averred

to be material to the defense, parts of it cannot be

withheld, in the discretion of the prosecuting

attorney, on the ground of public interest. The

president alone may decide as to the propriety of

withholding them, and he cannot delegate his

discretion.

CRIMINAL LAW—-ARREST AND REMOVAL

OF ACCUSED--PROCESS——STATE LAWS--

PRODUCTION OF PAPERS--LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE-ACTS OF CO-CONSPIRATORS-—

ACTS IN OTHER DISTRICTS.

8. On the trial of an indictment for a

misdemeanor, in beginning or setting on foot a

Page 2

military expedition against a nation at peace with the

United States, containing no allusion to a

conspiracy, the declarations of third persons, not

forming a part of the transaction, and not made in

the presence of the accused, are not admissible in

evidence.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED--PROCESS--STATE LAWS--

PRODUCTION OF PAPERS—-LETTERS TO

PRESIDENT--AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE-—

EVIDENCE-ACTS OF CO-CONSPIRATORS--

ACTS IN OTHER DISTRICTS.

9. In such case the acts of accomplices, except so

far as they prove the character or object of the

expedition in question, are not admissible in

evidence.

CRIMINAL LAW-—ARREST AND REMOVAL

OF ACCUSED--PROCESS--STATE LAWS--

PRODUCTION OF PAPERS—-LETTERS TO

PRESIDENT-—AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE—ACTS OF CO-CONSPIRATORS--

ACTS IN OTHER DISTRICTS.

10. The acts of the accused in a different district,

which constitute, in themselves, substantive causes

for a prosecution, cannot be given in evidence,

unless they go directly to prove the charges laid in

the indictment.

CRIMINAL LAW--ARREST AND REMOVAL

OF ACCUSED——PROCESS--STATE LAWS--

PRODUCTION OF PAPERS——LETTERS TO

PRESIDENT——AFFIDAVIT--MILITARY

EXPEDITION AGAINST NATION AT PEACE--

EVIDENCE-ACTS OF CO-CONSPIRATORS—-

ACTS IN OTHER DISTRICTS.

11. Any legal testimony which shows the

expedition in question to be military, or to have

been designed against the dominions of the nation,

as charged, is admissible.

*187 MARSHALL, Chief Justice.

MARSHALL, Chief Justice, finally remarked that

as Col. Burr was now in custody of the marshal, and

bound to answer an indictment for a misdemeanor,
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the court had no authority to send him to another

district.

Mr. Hay said that all three were in the same

situation, and the same difficulty applied to all. He

regretted that the difficulty had not been adverted to

at an earlier period, which would have saved much

trouble; that he did not wish to disturb the opinion

of the court, but would proceed with the trial of

Col. Burr for a misdemeanor. He requested the

clerk to read the indictment in the usual way, that

they might proceed without issuing process to take

the accused into custody, as he was in court.

The clerk was about to proceed, when Mr. Burr

interrupted him, and said that he ought not to be

arraigned, but to be permitted to plead by attorney.

He said he was in court, not on that indictment, but

because he had not moved to be discharged since his

acquittal on the first indictment for treason. In this

case he wished certain land-marks to be set up, in

order to direct in future cases.

A protracted debate ensued, occupying the

remainder of the day, in which Mr. Botts made a

very long speech, and several of the counsel, on

both sides, made shorter ones; all about the question

whether a capias or a summons was the proper

process to bring Col. Burr before the court, he being

all the time in court, and participating in the debate.

[FN2]MARSHALL, Chief Justice, said, that if

*188 a capias should be determined to be the proper

process, he should consider the situation of the

party, and direct that he should not be discharged

till the cause was finally decided. If a capias should

be considered not to be the proper process, a venire

facias must be awarded. There was another

consideration: If a venire facias issued, it would

involve the right to a continuance of the cause till

another term. He would consider that with the

principal question.

FN2 From 2 Robertson’s Report of the Trial of

Aaron Burr, 481.

THE COURT.

THE COURT took time to consider; and

adjourned till to-morrow.

Thursday, September 3, 1807.

Page 3

MARSHALL, Chief Justice.

The question now before the court is whether bail

be demandable from a person actually in custody,

against whom an indictment for a misdemeanor has

been found by a grand jury. As conducting directly

to a decision of this point, the question has been

discussel whether a summons or a capias would be

the proper process to bring the accused in to answer

the indictment, if, in point of fact, he were not

before the court. It seems to be the established

practice of Virginia in such cases to issue a

summons in the first instance; and if by any act of

congress the laws of the several states be adopted as

the rules by which the courts of the United States

are to be governed in criminal prosecutions, the

question is at an end; for I should admit the settled

practice of the state courts as the sound construction

of the state law under which that practice has

prevailed. The 34th section of the judicial act, it is

contended, has made this adoption. The words of

that section are ’that the laws of the several states,

except where the constitution, treaties or statutes of

the United States shall otherwise require or provide,

shall be regarded as rules of decision in trials at

common law in the courts of the United States, in

cases where they apply.’

It might certainly be well doubted whether this

section (if it should be construed to extend to all the

proceedings in a case where a reference can be made

to the state laws for a rule of decision at the trial)

can comprehend a case where, at the trial in chief,

no such reference can be made. Now in criminal

cases the laws of the United States constitute the

sole rule of decision; and no man can be condemned

or prosecuted in the federal courts on a state law.

The laws of the several states therefore cannot be

regarded as rules of decision in trials for offences

against the United States. It would seem to me too

that the technical term, ’trials at common law,’ used

in the section, is not correctly applicable to

prosecutions for crimes. I have always conceived

them to be, in this section, applied to civil suits, as

contradistinguished from criminal prosecutions, as

well as to suits at common law as

contradistinguished from those which come before

the court sitting as a court of equity or admiralty.

The provision of this section would seem to be

inapplicable to original process, for another reason.

The case is otherwise provided for by an act of

congress. The 14th section of the judicial act
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empowers the courts of the United States ’to issue

all writs not specially provided for by statute, which

may be necessary for the exercise of their respective

jurisdictions, and agreeable to the principles and

usages of law.’ This section seems to me to give this

court power to devise the process for bringing any

person before it who has committed an offence of

which it has cognisance, and not to refer it to the

state law for that process. The limitation on this

power is, that the process shall be agreeable to the

principles and usages of law. By which I understand

those general principles and those general usages

which are to be found not in the legislative acts of

any particular state, but in that generally recognised

and long established law, which forms the

substratum of the laws of every state.

Upon general principles of law it would seem to

me that in all cases where the judgment is to affect

the person, the person ought to be held subject to

that judgment. Thus in civil actions, where the

body may be taken in execution to satisfy the

judgment, bail may be demanded. If the right of the

plaintiff be supported by very strong probability, as

in debt upon a specialty, bail is demandable without

the intervention of a judge. If there be no such clear

evidence of the debt, bail is often required upon the

affidavit of the party. Now, reasoning by analogy

from civil suits to criminal prosecutions, it would

seem not unreasonable, where there is such evidence

as an indictment found by a grand jury, to use such

process as will hold the person of the accused within

the power of the court, or furnish security that the

person will be brought forward to satisfy the

judgment of the court. Yet the course of the

common law appears originally to have been

otherwise. It appears from Hawkins that the

practice of the English courts was is issue a venire

facias in the first instance, on an indictment for a

misdemeanor. This practice however is stated by

Blackstone to have been changed. He says (volume

4, p. 319), ’And so in the case of misdemeanors, it

is now the usual practice for any judge of the court

of king’s bench, upon certificate of an indictment

found, to award a writ of capias immediately, in

order to bring in the defendant.’

It is then the English construction of the common

law, that although in the inferior courts the venire

facias might be the usual course, and although it had

prevailed, yet that a judge of the king’s bench might

issue a capias in the first instance. This subject has
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always appeared to me to be in a great measure

governed by the 33d section of the judicial act.

That sectiOn provides, that for any crime or offence

against the United States, the offender may,

agreeably to the usual mode of process against

offenders in that *189 state where he is found, be

arrested and imprisoned or bailed as the case may

be. This act contemplates an arrest, not a summons;

and this arrest is to be, not solely for offences for

which the state laws authorize an arrest, but ’for any

crime or offence against the United States.’ I do not

understand the reference to the state law respecting

the mode of process as overruling the preceding

general words, and limiting the power of arrest to

cases in which according to the state laws a person

might be arrested, but simply as prescribing the

mode to be pursued. Wherever, by the laws of the

United States, an offender is to be arrested, the

process of arrest employed in the state shall be

pursued; but an arrest is positively enjoined for any

offence against the United States. This construction

is confirmed by the succeeding words: the offender

shall be imprisoned or bailed as the case may be.

There exists no power to direct the offender, or to

bind him without bail, to appear before the court;

which would certainly have been allowed had the act

contemplated a proceeding in such a case which

should leave the person at large without security.

But he is absolutely to be imprisoned or bailed as

the case may be.

In a subsequent part of the same section it is

enacted ’that upon all arrests in criminal cases bail

shall be admitted, except where the punishment may

be death.’ There is no provision for leaving the

person at large without bail; and I have over

construed this section to impose it as a duty on the

magistrate who proceeds against any offender

against the United States to commit or bail him. I

perceive in the law no other course to be pursued.

This section, it is true, does not respect the process

upon an indictment. But the law would be

inconsistent with itself if it required a magistrate to

arrest for any offence against the United States, if it

commanded him on every arrest to commit or to

bail, and yet refused a capias and permitted the same

offender to go at large, as soon as an indictment was

found against him. This section therefore appears to

me to be entitled to great influence in determining

the court on the mode of exercising the power given

by the 14th section in relation to process. On the

impeachment which has been mentioned, this point
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was particularly committed to Mr. Lee, and the law

upon it was fully demonstrated by him. The only

difficulty I ever felt on this question was produced

by the former decision of Judge Iredell. If the state

practice on this subject had been adopted I should

have held myself bound by that adoption. But I do

not consider the state practice as adopted.

Mundell’s Case [Case No. 15,834] was a civil suit;

and the decision was that the state rule respecting

bail in civil actions must prevail. Sinclair’s Case

[unreported] was indeed a case similar to this; and in

Sinclair’s Case a venire facias was issued. But I am

informed by the clerk that this was his act, at the

instance of the attorney, not the act of the court.

The point was not brought before the court.

In U. S. v. Callender [Case No. 14,709] a capias,

or what is the same thing, a bench warrant was

issued. This was the act of the court; but, not

having been an act on argument, or with a View of

the whole law of the case and of former decisions, I

should not have considered it as overruling those

decisions if such existed. But there has been no

decision expressly adopting the state practice; and

the decision in Callender’s Case [supra] appears to

me to be correct. I think the capias the more proper

process. It is conformable to the practice of

England at the time of our Revolution, and is, I

think, in conformity with the spirit of the 33d

section of the judicial act. I shall therefore adopt it.

To issue the capias to take into custody a person

actually in custody would be an idle ceremony. In

such a case the order of the court very properly

supplies the place of a capias. The only difference

between proceeding by capias and by order, which I

can perceive, would be produced by making the writ

returnable to the next term. [FN3]

FN3 From 2 Robertson’s Report of the Trial of

Aaron Burr, 481.

Mr. Hay then said he would proceed to the trial of

the indictment for a misdemeanor.

Mr. Burr then referred to the letter which had

been demanded of the president, which had often

been promised but not yet produced. He wished to

know whether that letter was in court.

Mr. Hay said he did not know whether the

original letter was among his papers or not. He had

searched for it, but had not been able to find it. He

Page 5

had a copy, which was ready to be produced.

Mr. Burr said the president had promised that the

letter should be produced, and it was strange that it

was not here. He was not disposed to admit a copy.

After some further remarks by counsel, the

CHIEF JUSTICE said, unless the loss of the

original be proved, a copy cannot be admitted.

Mr. Burr then called the attention of the court to

the subject of bail, (made necessary by the decision

that a capias was the proper process to bring him

before the court.)

After some discussion, the CHIEF JUSTICE fixed

the amount of the bail at five thousand dollars.

The counsel for the prosecution here took the

alarm, that taking bail might entangle the motion

intended subsequently to be made to commit for

treason in another state. A debate on this subject of

considerable length ensued, in the course of which

the CHIEF JUSTICE remarked that those who

prosecuted had the choice of making the motion to

commit for a greater crime by discontinuing the

prosecution for a misdemeanor, or of persevering in

the latter.

At the close of this discussion, resulting in *190

nothing, Mr. Burr observed that he had discovered

that a letter written by General Wilkinson on the

12th of November, 1806, to the president of the

United States, was material to his defence.

Mr. Hay said he had that letter, and would

produce it. But there were some matters in the

letters of General Wilkinson which ought not to be

made public. It would be extremely improper to

submit the whole of his letters to public inspection.

He was willing to put them in the hands of the clerk

confidentially, and he could copy all those parts

which had relation to the cause.

The counsel for Colonel Burr were not satisfied

with this proposal. They demanded the whole

letters.

Mr. Hay said he was willing that Mr. Botts, Mr.

Wickham, and Mr. Randolph should examine them.

He would depend on their candor and integrity to

make no improper disclosures; and if there should
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was particularly committed to Mr. Lee, and the law

upon it was fully demonstrated by him. The only

difficulty I ever felt on this question was produced

by the former decision of Judge Iredell. If the state

practice on this subject had been adopted I should

have held myself bound by that adoption. But I do

not consider the state practice as adopted.

Mundell’s Case [Case No. 15,834] was a civil suit;

and the decision was that the state rule respecting

bail in civil actions must prevail. Sinclair’s Case

[unreported] was indeed a case similar to this; and in

Sinclair’s Case a venire facias was issued. But I am

informed by the clerk that this was his act, at the

instance of the attorney, not the act of the court.

The point was not brought before the court.

In U. S. v. Callender [Case No. 14,709] a capias,

or what is the same thing, a bench warrant was

issued. This was the act of the court; but, not

having been an act on argument, or with a view of

the whole law of the‘case and of former decisions, I

should not have considered it as overruling those

decisions if such existed. But there has been no

decision expressly adopting the state practice; and

the decision in Callender’s Case [supra] appears to

me to be correct. I think the capias the more proper

process. It is conformable to the practice of

England at the time of our Revolution, and is, I

think, in conformity with the spirit of the 33d

section of the judicial act. I shall therefore adopt it.

To issue the capias to take into custody a person

actually in custody would be an idle ceremony. In

such a case the order of the court very properly

supplies the place of a capias. The only difference

between proceeding by capias and by order, which I

can perceive, would be produced by making the writ

returnable to the next term. [FN3]

FN3 From 2 Robertson’s Report of the Trial of

Aaron Burr, 481.

Mr. Hay then said he would proceed to the trial of

the indictment for a misdemeanor.

Mr. Burrthen referred to the letter which had

been demandedofthepre51de11t which had Often, :,

been promised but not yetprOduCedHeWishedto?

knowwhether thatletter wasincourt.

Mr. Haysaid hedidnot knowwhether the

“original letter wasamonghispapers or 11m.Hehad

searched for it,- buthadnotbeen able tofind it. He
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had a copy, which was ready to be produced.

Mr. Burr said the president had promised that the

letter should be produced, and it was strange that it

was not here. He was not disposed to admit a copy.

After some further remarks by counsel, the

CHIEF JUSTICE said, unless the loss of the

original be proved, a copy cannot be admitted.

Mr. Burr then called the attention of the court to

the subject of bail, (made necessary by the decision

that a capias was the proper process to bring him

before the court.)

After some discussion, the CHIEF JUSTICE fixed

the amount of the bail at five thousand dollars.

The counsel for the prosecution here took the

alarm, that taking bail might entangle the motion

intended subsequently to be made to commit for

treason in another state. A debate on this subject of

considerable length ensued, in the course of which

the CHIEF JUSTICE remarked that those who

prosecuted had the choice of making the motion to

commit for a greater crime by discontinuing the

prosecution for a misdemeanor, or of persevering in

the latter.

At the close of this discussion, resulting in ”1%

nothing, Mr.Burr observed that he haddiscovered,

thata letter writtenby General Wilkinsmion the; ,

12th OfNovember1806;tothe pre31dentofthe:,-'

UnitedStateswasmaterialto his defence.

Mr. Hay said ‘he- had that letter, , and would

produce it. But there were some matters in the "

lettersof General WilkinsOn'Whi'ch ought‘not to be

made, public; It would beextremely improper to

submit the whole of his letters to publicinspection.

He was willing to putthem in-the hands of the clerk

confidentially, and-he could copy all those parts

which had relation to the cause.

The counsel for Colonel Burr were not satisfied

with this proposal. They demanded the whole

letters.

Mr. Hay said he was willing that Mr. Botts, Mr.

Wickham, and Mr. Randolphshould examine them.

He-would depend "on their candor and integrityito

makenogimproper disclosures;_and.if there should
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be anyqdifference ~ 0f opinion as to' what 'r were

confidential passages, the court should decide.

Mr. Martin objected to this as a secret tribunal.

The counsel had a right to hear the letters publicly,

without their consent.

Mr. Burr’s counsel united in refusing to inspect

anything that was not also submitted to the

inspection of their client.

The CHIEF JUSTICE saw no real difficulty-yin the

case. , If there were any parts of ' the letters

confidential, then a public examinationwouldzbe

very- wrong; otherwisethey ought to be read,

Mr. Hay said the president wrote to him when he

understood the process had been awarded, that he-

had reserved to himselfthe province ofdeciding

what parts of the letters-ought to be published and ,

what parts required to be kept secret; that they -,

wished everything to be as public aspossibleexcept

those parts , which were really confidential. The

discussion continued till the court adjourned.

Friday, September 4, 1807.

Colonel .Burr renewed his application for the

production “of the two letters from 'General

Wilkinson to the presidentof the United States, for

one of which-a subpoena :--duces tecum-ghad, been ,

awarded He said that the president was in

contempt, and he had a right to demand process of

contempt against him; but as it Would be unpleasant

toresort to such process,and it would produce

delay,__he hoped the, letters would beproducedp- It

might, perhaps suffice to produce a copy, if duly-x

authenticated, of that of October let, whichwas

said to be lost or mislaid. As to the letter of the

12th of November,he had reason to believethat the

whole letter hadbeen shown to others to injure him,

and as the whOle letter had been used against him,

the whole ought tobeproduced.

Mr. Hay said he did not know what was meant by

the expression of such a belief or suspicion.

Mr. Burr said he would be more explicit; and

asked whether this letter had not been used against

him before the grand jury.

Mr. Hay said he could not be certain whether it

Page 6

was produced before the grand jury or not. He was

not as well acquainted with what passed before the

grand jury as some other gentlemen were.

A long and excited debate ensued, in which Mr.

Burr’s counsel insisted on the production of the

whole letter, and Mr. Hay insisted on withholding

certain passages. He said there were two passages

in the letter which he could not submit to public

inspection; and he did not know that they could be

extorted from him under any circumstances.

Finally, the counsel of Colonel. Burr , applied for. a

subpoena duces "tecumr-to Mr. 'Hay, which was

awarded. \ To this Mr. Hay made a return, tendering

a copy of the letter of -'12th November, ,1806,

r’excepting such parts thereof as are, in my opinion,

not material for thepurposes of justice, for the

defence of the accused, or pertinent to the issue now

about to be . joined; the parts excepted being

communicated to the president, and he having

devolved on me the exercise of that discretion which

constitutionally belongs to himself. The accuracy of , -

this, opinion I am willing to-‘refer to‘the judgment of

the court,;_by submittingtheoriginalletter, toits,

inspection. I further certify, in order to show more

clearly the irrelevancy of the parts excepted to any

defence which can be set up in the present case, that

these parts contain a communication of the opinion

of the writer concerning certain persons, about

which opinion, or the fact of his having

communicated it, the writer, if a witness before the

court, could not legally, as I conceive, be

interrogated; and about which no evidence could

legally be received from other persons.’

The CHIEF JUSTICE asked if there were any

objections to this return.

Mr. Burr said he could not be satisfied with a

copy of part of the letter.

Mr. Botts said it would be a matter of the deepest

regret if an attachment should go against Mr. Hay,

and nothing would give him greater pain than to be

under the necessity of making such a motion. To

avoid this, there was another alternative, but which

was, also, extremely disagreeable, as it would

produce delay, viz: To move that the cause should

be continued until the letter should be produCed. He

made that motion, and supported it by a speech of

considerable length.
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Other counsel followed, in a protracted debate on

the motion. When the discussion ended the CHIEF

JUSTICE delivered the following opinion:

MARSHALL, Chief Justice. [FN4]It is not

without regret that I find myself constrained to

deliver an opinion on the present application. To

overrule the motion may, at least, have the

appearance of imposing a hardship *191 on the

prinsoner, and to grant it may occasion delay in a

case which all must desire to terminate. It is with

regret that I decide a question under such

circumstances, because it. is probable . that those parts

of the :letter which. are withheld, are ofmuch» less

- importance-than gentlemen -, suppose; and that the

effect of their production would be to dissipate

suspicions which are now entertained, and to show

that the subject of the controversy is by no means

proportioned to the zeal with which it has been

maintained. Upon an affidavit "made byrthe accused,

a subpoena-duces tecum hasbeenawarded, tor‘the

president of «the- United States, , requiring the

production of this, letter, In consequence'of this

processthe letterwas transmitted-to the attorney for

the ,-United ,_ States,- , accompanied , . with a

communication from the president, authorizing the

attorney to exercise-his discretion in'the case. In the "

exercise of'this' discretion,-he has selectedcertain. ,

parts of the letter which he: has determined to

withhold,’ because" he L‘ believes "them " to be '

confidential, andtherefore such as ought. not to be

exhibited in public. If this might be likened to a

civil case, the law is express on the subject. It is

that either party may require the other to produce

books or writings in their possession or power,

which contain evidence pertinent to the issue. In

this respect the courts of law are invested with the

power of a court of Chancery, and if the order be

disobeyed by the plaintiff, judgment as in the case

of a nonsuit may be entered against him.

FN4 From 2 Robertson’s Report of the Trial of

Aaron Burr, 533.

Now, if a paper be in possession of the opposite

party, what statement of its contents or applicability

can be expected from the person who claims its

production, he not precisely knowing its contents?

If the opposite party be required to produce his

books on a particular subject, it is not necessary that

the entries on those books should be stated in order

to entitle the applicant to his motion. He cannot be

Page 7

expected to make such a statement. It has always

been deemed sufficient to describe the paper

required, to express its general purport, and to state

its materiality to the case in some degree, even when

its contents are known. When a paper is in

possession of one party, it is completely in his

power, and is required by the other, very strong

reasons must be given to justify its being withheld,

if it have any relation to the case. Before a court

would make a decisive order in such a case it

certainly ought to receive reasonable satisfaction of

the probable materiality 0f the evidence asked for

and refused, and of its relation to the pending

controversy; but the information to be required must

depend on the nature of the case.

Criminal cases, it is true, are not provided for; but

courts will always apply the rules of evidence to

criminal prosecutions so as to treat the defence with

as much liberality and tenderness as the case will

admit. The prosecutor is the representative of the

government, and the government acts as a party

through the agency of the attorney, who directs and

manages the prosecution on behalf of government.

If ,, there, be a paper» in the possession. of the

executive, which ills-notofan official nature, he must

stand, asrespects that paper, in nearly the same

situation with any. other individual whoposysesses a,

paper which, mightbe required for-the defence. If

the ”executive possess a paper which is really

believed by the accused to be material to his

defence, ought it to be withheld? The question will

recur, is it really material to his defence? The only

evidence that can be received on this point is from

the party himself, and he has made his affidavit to

its materiality. But that is said to be insufficient;

and why? Because the averment is, that the letter

’may be material’ in the defence. Until the course

of the prosecution shall be fully developed, it may

not be in the power of the accused to make a more

positive averment. The importance of the letter to

the defence, may depend on the testimony adduced

by the prosecutor. But there were two indictments:

the one for treason and the other for a misdemeanor,

and the allegation of materiality made in the

affidavit may, it is said, refer to either indictment.

But the prosecution for treason is terminated, and

was terminated before the affidavit was made.

Consequently it can relate only to the indictment for

a misdemeanor. It is objected that the particular

passages of the letter which are required are not

pointed out. But how can this be done while the

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 237



 

25 F.Cas. 187

(Cite as: 25 F.Cas. 187, *191)

letter itself is withheld? Or how can their

applicability be shown without requiring the accused

prematurely to disclose his defence?

Let it be supposed that the letter may not contain

anything respecting the person now before the court.

Still it may respect a witness material in the case,

and become important by bearing on his testimony.

Different representations may have been made by

that witness, or his conduct may have been such as

to affect his testimony. In various modes a paper

may bear upon the case, although before the case be

opened its particular application cannot be perceived

by the judge. That. the ,president'of the United

States may be 'subp’Oenaed’juand‘ examined as a

w-itness,vand .required-vto-produce any: paper in his

possession, is not controVerted. I cannot, however,

on this point, go the whole length for which counsel

' have contended. The-president; although subject to:

the general rules which-apply-to others, mayhave

sufficient motives for * declining .to produce. a

particular paper, and those motives: may be such as

to restraip tigcourt from enforcing'itsprOduction. I

do not think precisely with the gentlemen on either

side. I-can readilyconce-ive that the-president might ,

receive aletterwhich itwould- be__-improper to

exhibit. *192-~i11=public, because of the rmanifest -

_ inconvenience :of its exposure.- ~

demanding it ‘0ught,'in such a“case,”**-to*be very

strong, and, to be fully shown to the court'before its

production could be: insisted on; ‘*I- admit, thatin

such a Case; much reliance must-be placed; on the

declaration of - the: presidentfand I do think that, a

privilege does exist to withhold private letters of a-

Letters to: ,

are ‘ often ,1 -

certain description. The reason is this:

the president Vin-his private-character;

written to- him _ in consequence of his public

character, and: may relate, to public concerns.

view. ‘

Yet it is a very serious thing, if such letter should

contain any information material to the defence, to

withhold from the accused the power of making use

of it. It is a very serious thing to proceed to trial

under such circumstances.W

W.Perhaps the!

court ought to consider the reasons which would

indUce the presidentto refuse to exhibit such a letter

as conclusive on it,-~-unless= such letter could. be

:The occasion: for -

Such a

letter, though it'be-‘a privateone, seems to partake

of, the character-of an official paper, and, to be such

as ought-not'on light ground to be forced into'publric

_ :, president.
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shown to be, Wary in the defence.

The ‘ ‘president “ may himself . state the?“ particular

reasons which may. haveinduced himto-w-ithhold a

paper, andthe court, would..unquestionably allow

their full force to those .rCasons. At the same time,

the court could not refuse to pay proper attention to

the affidavit of the accused. But onobjectionsbeing --

madebythe president to the productionof apaper,

the court would not proceed furtherin the ease

Without such an affidavit as wouldclearly shewthe

paperto be essentialto, the juStieeOfthe case On

the present occasion the court Would willingly hear

further testimony on the materiality of the paper

required, but that is not offered.

Ingno caseof thiskind woulda, court berequired

to proceed-against- the president .as against an

a ordinaryrindividual. The objections to such a course

are so strong and so obvious, that all must

acknowledge them. But-t0 induce the court to take

any definite and decisive step Withv'respeet: toithe

prosecution, founded on 1' the * refusal: of the president. , _

toexhibit, a paper,.-.for reasons stated, by, himself, the .

materiality-of that paper oughtto‘ be shown. ,‘In‘this

case, however, thepresident hasassigned noreason

whatever for withholding the paper calledfor The

proprietyof withholding it mustbe decided by

himself,not by another for hin1.9_f_t_11e_w_e1ghmf

the reasons for and '

 

~ -_1_1_n'is_elf_1he_judggIt15 theiroperation on his mind,

not on the mind of others which must be 1espected “

by the court. _ ,Theyrflmust therefore ‘be' approve’d'by

himself, and not be the mere suggestions of‘another

forhim. It does noteven appear to the Court that

the president does object to the production of any

- partof this letter. The objection, and the reasons in

support of the objection, proceed from the attorney

himself, and, are-not-understood to emanatefrom the;

He submits it to: the discretionzofvthe.

-_a_tt_orney_.9 Of course, it is to be understood that he

has no objections to the production of the whole, if

the attorney has not. Had: the president; when he

transmitted-it, subjected, it to-certain, restrictions,

and stated that in his judgmentthe-public-interest-

required certainparts of it tobe kept secret, ,yand had

accordingly made a reservation of“them,W

respect would haV'e beenpaid tout; but he. hasmade

no such reservation. As to the use to be made of the

letter, it is impossible that either the court or the

attorney can know in what manner it is intended to

be used. The declarations therefore made upon that

subject can have no weight. Neither can any
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argument on its materiality or immateriality drawn

from the supposed contents of the parts in question.

The only ground laid for the court to act upon is the

affidavit of the accused; and from that thercourt is

induced to order that the paper beproduced, or the

cause be continued. In regard to the secrecy of these

parts which it is stated are improper to give out to

the world, the court will take any order that may be

necessary. I, do not think that the accused ought to

be prohibited from seeing the letter; but, if it should

be thought proper, II will order that no copy of ,itbe

taken for public exhibition, and that no. use shall be

made of it but what- isnecessarilyattached to the

case. .After theaccused has-seen it, it will yet bera ,

question-whetherit» shall go to-the jury or- not. That

question cannot be decided now, because the court

cannot say whether those particular passages are of

they-nature‘which are specified. All that the court

can do is to‘ order that no copy shall be taken; and if

it is necessary to debate it in public, those who take

notes may be directed not to insert any part of the

arguments on that subject. I believe, myself, that a

great deal of the suspicion which has been excited

will be diminished by the exhibition of this paper.

[FNS]

FNS From 2 Robertson’s Report of the Trial of

Aaron Burr, 533.

Mr. Hay said he would consult Gen. Wilkinson,

and if he consented, he would produce the letter

under the restrictions suggested by the court—~

preferring that to a continuance of the cause.

On Saturday, the 5th of September, Mr. Hay

stated to the court that he would immediately send

an express to Monticello (where the president then

was) for instructions in relation to producing the

letter, and that he would probably get a return by

Tuesday evening.

On Wednesday, the 9th of September, a *193 jury

was empanneled and sworn, just one week having

been consumed in the preliminary proceedings

hereinbefore briefly noticed.

On the same day, Mr.”H'ay' presented‘a Certificate "

from the_president,,annexed. to a copy of aGen.

Wilkinson’s letter, . excepting such parts as he

deemed he ought not to permit to be made public.

The clerk read the indictment, consisting of seven
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counts, all charging the defendant in slightly variant

forms, with beginning, setting on foot, or providing

the means of a military expedition against the

dominions or territory of the king of Spain.

In all the counts the offence was charged to have

been committed at Blennerhassett’s Island, in the

county of Wood, and district of Virginia.

The trial then proceeded, and in the course of it

the counsel for the prosecution offered in evidence

declarations of Blennerhassett tending to implicate

Colonel Burr, and endeavored to support it by

alleging: lst, a conspiracy between these two and

others; and that the declarations of one conspirator

were evidence against the others; or, 2d, that they

were accomplices. They also offered in evidence

acts of the nature laid in the indictment, committed

by the defendant in Ohio and Kentucky, all of which

was objected to.

The argument on the admissibility of the

testimony lasted several days, at the close of which

[FN6]MARSHALL, Chief Justice, delivered the

following opinion:

FN6 From 3 Carpenter’s Report of Burr’s Trial,

93.

The present motion is particularly directed against

the admission of the testimony of Neale, who is

offered for the purpose of proving certain

conversations between himself and Herman

Blannerhasset. It is objected that the declarations of

Herman Blannerhasset are at this time inadmissible

on this indictment. The rule of evidence which

rejects mere hearsay testimony, which excludes from

trials of a criminal or civil nature the declarations of

any other individual than of him against whom the

proceedings are instituted, has been generally

deemed all essential to the correct administration of

justice. I know not why a declaration in court

should be unavailing, unless made upon oath, if a

declaration out of court was to criminate others than

him who made it; nor why a man should have a

constitutional claim to be confronted with the

witnesses against him, if mere verbal declarations,

made in his absence, may be evidence against him.

I know of no principle in the preservation of which

all are more concerned. I know none, by

undermining which, life, liberty and property, might
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be more endangered. It is therefore incumbent on

courts to be watchful of every inroad on a principle

so truly important. This rule as a general rule is

permitted to stand, but some exceptions to it have

been introduced, concerning the extent of which a

difference of opinion prevails, and that difference

produces the present question.

The first exception is, that in cases of conspiracy,

the acts, and it is said by some, the declarations of

all the conspirators, may be given in evidence on the

trial of any one of them, for the purpose of proving

the conspiracy, and this case it is alleged, comes

within the exception. With regard to this exception,

a distinction is taken in the books between the

admissibility and operation of testimony, which is

clear in point of law, but not at all times easy to

practice in fact. It is, that although this testimony

be admitted, it is not to operate against the accused,

unless brought home to him by testimony drawn

from his own declarations or his own conduct. But

the question to be considered is, does the exception

comprehend this case? Is this a case of conspiracy

according to the well-established law meaning of the

term? Cases of conspiracy may be of two

descriptions. 1st. Where the conspiracy is the

crime, in which case the crime is complete although

the act should never be performed, and in such cases

if several be indicted, and all except one be

acquitted, that one cannot, say the books, be

convicted, because he cannot conspire alone. 2d.

Where the crime consists in the intention, and is

proved by a conspiracy, so that the conviction of the

accused may take place upon evidence, that he has

conspired to do an act which manifests the wicked

intention. In both these cases an act is not essential

to the completion of the crime, and a conspiracy is

charged in the indictment as the ground of

accusation. If the conspiracy be the sole charge, as

it may be, the question to be decided, is, not

whether the accused has committed any particular

fact, but whether he has conspired to commit it.

Evidence of conspiracy in such a case goes directly

to support the issue. It has therefore been

determined that the nature of the conspiracy may be

proved by the transactions of any of the conspirators

in furtherance of the common design; the degree of

guilt, however, of the particular conspirator upon

trial, must still depend on his own particular

conduct.

In the case at bar, the crime consists not in
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intention but in acts. The act of congress does not

extend to the secret design, if not carried into open

deed, nor to any conspiracy, however, extensive, if

it do not amount to a beginning or setting on foot a

military expedition. The indictment contains no

allusion to a conspiracy, and of consequence the

issue to be tried by the jury is not whether the

conspiracy has taken place, but whether the

particular facts charged in the indictment have been

committed. I do not mean to admit, that by any

course which might *194 have been given to the

prosecution, that could have been converted into a

case of conspiracy; but most assuredly if it was

intended to prove a conspiracy, and to let in that

kind of testimony which is admissible only in such a

case, the indictment ought to have charged it. I

have not been able to find in the books a single

decision, or a solitary dictum which would

countenance the attempt that is now made to

introduce as testimony the declarations of third

persons, made in the absence of the person on trial,

under the idea of a conspiracy, where no conspiracy

is alleged in the indictment. The researches of the

counsel for the prosecution have not been more

successful. But they suppose this case, though not

within the letter, to come clearly within the

reasoning of those cases where this testimony has

been allowed. It has been said, that wherever the

crime may be committed by a single individual,

although in point of fact more than one should be

concerned in it, as in all cases of felony, the

prosecution must be conducted in the usual mode,

and the declarations of third persons cannot be

introduced at a trial; but whenever the crime

requires more than one person, where from its

nature it cannot be committed by a single individual,

although it shall consist, not in conspiracy, but in

open deed, yet it is in the nature of a conspiracy,

and evidence of the declarations and acts of third

persons connected with the accused may be received

whether the indictment covers such testimony or

not. I must confess that I do not feel the force of

this distinction. I cannot conceive why, when

numbers do in truth conspire to commit an act, as

murder or robbery, the rule should be, that the

declaration of one of them is no evidence against

another, and yet, if the act should require more than

one for its commission, that the declarations of one

person engaged in the plot would immediately

become evidence against another. I cannot perceive

the reason of this distinction; but, admitting its

solidity, I know not on what ground to dispense
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with charging in the indictment the combination

intended to be proved. If this combination may be

proved by the acts or declarations of third persons

made in the absence of the accused, because he is

connected with those persons; if in consequence of

this connection the ordinary rules of evidence are to

be prostrated, it would seem to me that the

indictment ought to give some notice of this

connection. When the terms used in the indictment

necessarily imply a combination, it will be admitted

that a combination is charged and may be proved.

And where A., B., and C. are indicted for

murdering D., yet in such a case the declarations of

one of the parties made in the absence of the others

have never been admitted as evidence against the

others. If then this indictment should even imply

that the fact charged was committed by more than

one person, I cannot conceive that the declarations

of a particeps criminis would become admissible on

the trial of a person not present when they were

made, unless those declarations form a part of the

very transaction charged in the indictment.

If in all this I should be mistaken, yet it remains

to be proved that the offence charged may not be

committed by a single individual. This may, in

some measure depend on the exposition of the terms

of the act; and it is to be observed that this

exposition must be fixed. It cannot vary with the

varying aspect of the prosecution at its different

stages. If, as has been said, a military expedition is

begun or set on foot when a single soldier is enlisted

for the purpose, then unless it be begun as well by

the soldier who enlists, as by the officer who enlists

him, a military expedition may be begun by a single

individual. So if those who engage in the enterprize

follow their leader from their confidence in him,

without any knowledge of the real object, there is no

conspiracy, and the criminal act is the act of an

individual. So, too, if the means are any means, the

crime may unquestionably be committed by any

individual. Should the term be even so construed as

to imply that all the means must be provided before

the offence can be committed, still all the means

may, in many cases, be provided by a single

individual. The rule then laid down by the counsel

for the prosecution, if correct in itself, would not

comprehend this case.

Secondly, there are also cases in the books where

acts are in their nature joint, and where the law

attaches the guilt to all concerned in their
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commission, so that the act of one is in truth the act

of others, where the conduct of one person in the

commission of the fact constitutes the crime of

another person; but this is distinct from conspiracy.

If many persons combine to commit a murder, and

all assist in it, and are actually or constructively

present, the act of one is the act of all, and is

sufficient for the conviction of all. So in acts of

levying war, as in the Cases of Damane and

Purchase, the acts of the mob were the acts of all in

the mob whose conduct showed a concurrence in

those acts, and in the general design, which the mob

were carrying into execution. But these decisions

turn on a distinct principle from conspiracy. The

crime is a joint crime, and all those who are present

aiding in the commission of it participate in each

other’s actions, and in the guilt attached to those

actions. The conduct of each contributes to shew

the nature of this joint crime; and declarations made

during the transaction are explanatory of that

transaction; but I cannot conceive that in either case

declarations unconnected with the transaction would

have been evidence against any other than the person

who made them, or persons in whose presence they

were made. If, for example, one of several men

who had united in committing *195 a murder should

have said, that he with others contemplated the fact

which was afterwards committed, I know of no case

which would warrant the admission of this

testimony upon the trial of a person who was not

present when the words were spoken. So if Damane

had previously declared that he had entered into a

confederacy for the purpose of pulling down all

meeting houses, I cannot believe that this testimony

would have been admissible against a person having

no knowledge of the declaration and giving no

assent to it. In felony the guilt of the principal

attaches to the accessory, and therefore the guilt of

the principal is proved on the trial of the accessory.

In treason, all are principals, and the guilt of him

who has actually committed the treason does, in

England, attach to him who has advised, aided or

assisted that treason. Consequently the conduct of

the person who has perpetrated the fact must be

examined on the trial of him who has advised or

procured it. But in misdemeanors by statute, where

the connnission of a particular fact constitutes the

only crime punished by the law, I believe there is no

case where the declaration of a particeps criminis

can affect any but himself.

Thirdly. The admission of the declarations of Mr.
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Blannerhasset may be insisted upon under the idea

he was the agent of Col. B. How far the acts of one

man may affect another criminally, is a subject for

distinct consideration, but I believe there is no case

where the words of an agent can be evidence against

his principal on a criminal prosecution. Could such

testimony be admissible, the agency must be first

clearly established, not by the words of the agent,

but by the acts of the principal, and the word must

be within the power previously shown to have been

given.

The opinions of the circuit court of New York in

trials of Smith and Ogden have been frequently

mentioned. [Case No. 16,342.] Although I have

not the honor to know the judge who gave those

decisions, I consider them as the determination of a

court of the United States, and I shall not be lightly

induced to disregard them, or unnecessarily to treat

them with disrespect. I do not, however, in the

opinions of Judge Talmadge, perceive any

expression indicating that the declarations of third

persons could be received as testimony against any

individual who was prosecuted under this act. If he

has given that opinion, it has certainly escaped my

notice, and has not been suggested to me by

counsel. He unquestionably says in page 113 of the

trial ’that the reference which was made to the

doctrine of conspiracy did not apply in that case.’

The reference alluded to was the observation of Mr.

Emmet, who had said ’that, if the object was to

charge Col. Smith with the acts of Capt. Lewis,

they ought to have laid the indictment for a

conspiracy.’ The opinion of the judge that the

doctrine of conspiracy had no application to the

case, appears to me to be perfectly correct.

I feel, therefore, no difficulty in deciding, that the

testimony of Mr. Neale, unless he can go further

than merely stating the declarations made to him by

Blannerhasset, is at present inadmissible. But the

argument has taken a much wider range. The points

made, comprehend the exclusion of their testimony

suggested by the attorney for the United States, and

the opinion of the court upon the operation of

testimony. As these subjects are entirely distinct,

and as the object of the motion is the exclusion of

testimony supposed to be illegal, I shall confine my

observations to that part of the argument which

respects the admissibility of evidence of the

description of that proposed by the attorney for the

United States. The indictment charges the accused

Page 12

in separate counts with beginning, with setting on

foot, with preparing, and with providing the means

for a military expedition to be carried on against a

nation at peace with the United States. Any legal

testimony which applies to any one of these counts

is relevant. That which applies to none of them

must be irrelevant. The expedition, the character

and object of that expedition, that the defendant

began it, that he set it on foot, that he provided and

prepared the means for carrying it on, are all

charged in the indictment, and consequently these

charges may be all supported by any legal

testimony. But that a military expedition was begun

and set on foot by others, or that the means were

prepared or provided by others, is not charged in

this indictment, is not a crime which is or can be

alleged against the defendant, and testimony to that

effect is therefore not relevant. All testimony which

serves to show the expedition to have been military

in its character, as, for instance, testimony

respecting their arms and provisions, no matter by

whom purchased, their conduct, no matter by whom

directed, or who was present, all legal testimony

which serves to show the object of the expedition, as

would be either actually marching against Mexico,

any public declarations made among themselves

stating Mexico as their object, any manifesto to this

effect, any agreement entered into by them for such

an expedition, these or similar acts would be

received to show the object of the expedition.

In trials of Smith and Ogden they were received.

Whether the particular acts of the accused on which

his guilt or innocence depends, must precede this

species of testimony or may be preceded by it, is a

question which merely respects the order of

evidence. There can be no doubt but that at some

stage of the prosecution, either before or after the

particular part performed by the accused has been

shown, the character and object of the expedition

may be shown, and that by any legal testimony

calculated to develope that character and object.

Whether this testimony is admissible before the

proof which particularly applies to the part

performed by the accused, or ought to be introduced

by first proving that *196 part, is a question which

is not made in this case, and which was not made in

the case of Smith and Ogden. In that case it was

certainly entirely unimportant, and it is probably not

less so in this. It has been also contended that the

acts no more than the declarations of third persons

can be given in evidence on this indictment. It has
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been already said that those acts of equipment which

go to show the character of the expedition may be

given in evidence. If, for example, Blannerhasset,

Tyler, Smith, or any other persons, provided arms,

ammunition or provisions which were applied to the

armament, this would be evidence, because it would

show the character of the expedition. This was done

in the case of Smith and Ogden, without enquiring

who provided the arms, for they belonged to the

expedition. Captain Lewis, for instance, purchased

several military equipments. It was not deemed

necessary to show that Smith was connected with

Lewis, for these purchases were made for the

expedition, and Smith was not charged with

providing them. He was charged with providing

other means; and the means provided by Lewis

served to show the character of the expedition. But

although the acts of all persons providing means

applied to the expedition may be given in evidence

upon the same principle that the state of the

expedition may be shown, it does not follow that

other acts of third persons may be given in evidence.

It has also been contended that no transactions out of

the district are testimony. This position is correct to

a considerable extent, but not to the extent in which

it is laid down. A declaration of Mr. Burr, for

example, made in Kentucky or elsewhere, that he

did not set on foot a military expedition on

Blannerhasset’s Island to be carried on against the

dominions of the king of Spain while the United

States were at peace with that power, would I think

be evidence. So would the actual marching of the

troops proved to be raised by him against the

province of Mexico. Testimony which goes directly

to prove the indictment may, I think, be drawn from

any place. But I do not understand this to be the

point really in contest. I understand the counsel of

the United States to insist that providing means in

Kentucky, that enlisting men in Kentucky, that

joining the expedition in Kentucky, may be given in

evidence to show that the accused did begin and set

on foot the expedition in Blannerhasset’s Island, or

did provide the means at that place as charged in the

indictment. This I understand to be the great

question which divides the prosecution and defence.

It is I believe a general rule in criminal

prosecutions that a distinct crime for which a

prosecution may be instituted cannot be given in

evidence in order to render it more probable that the

particular crime charged in the indictment was

committed. If gentlemen think me wrong in this, I
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will certainly hear them upon the point, but I believe

the position to be correct. Now providing the

means for a military expedition in Kentucky to be

carried on against the dominions of a prince with

whom the United States are at peace, is certainly in

itself a distinct offence, upon which an indictment

may be as well supported as it can be for providing

means for the same or a similar expedition in

Virginia. According to the rule laid down then, this

testimony cannot be received unless it goes to prove

directly the charges contained in the indictment.

But how can it go directly to prove those charges?

Does it follow that the man who has provided the

means in Kentucky has also provided the means in

Virginia? Certainly it does not follow; and

consequently the acts alleged in Kentucky do not

prove the charges contained in the indictment. They

would prove the defendant to have been connected

in the enterprize, and gentlemen argue as if they

thought this sufficient for their purpose. I shall be

excused if I employ a few moments in stating my

reasons for thinking it not sufficient. I have already

said, and surely no man will deny, that two distinct

persons may at different places furnish different

means for the same enterprize. It will, I presume,

not be contended that one of them may be indicted

for the means provided by the other. So, too, if the

same man shall provide means for the enterprize at

different places, as in Virginia and Kentucky. I do

not imagine that an indictment for providing arms in

Virginia could be supported by proving that he

provided ammunition in Kentucky. They are

distinct offences, for either of which he may be

punished, and the commission of one may render

more probable, but does not prove, the commission

of the other. How do gentlemen mean to make this

testimony more relevant? It is by making the acts of

Blannerhasset, Tyler and Smith, the acts of Burr, by

insisting that their acts show an unlawful expedition

to have been begun by him in Virginia, or that the

means for that expedition were provided by him in

Virginia. This being accomplished, his acts in

Kentucky may be adduced to corroborate or confirm

the testimony which discloses his conduct in

Virginia. As preliminary then to this testimony,

such proof of the specific charges contained in the

indictment must be given, as may be left to the

consideration of the jury. This proof relates to place

as well as to fact. ’Of whatsoever nature an offence

indicted may be,’ says Hawkins (2 Hawk. P. C. c.

25, § 35), ’whether local or transitory, as seditious

words or battery, &c., it seems to be agreed that if,
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upon not guilty pleaded, it shall appear that it was

committed in a country different from that in which

the indictment was found, the defendant shall be

acquitted.’ This rule is the stronger in the United

States, where it is affirmed by the constitution itself,

and where the jurisdiction of the court is limited to

offences within the district. Its obligation therefore

is complete. If there be any direct testimony that an

expedition was begun, or set on foot, or that the

*197 means were provided or prepared in Virginia,

that testimony has not yet been heard, so far as I

recollect. If there be such testimony it must also be

shown that the expedition was begun, or that the

means were prepared by the accused. No single act

of his in Virginia has been offered in evidence. He

made a contract in the state of Ohio for boats and

provisions, which may have been intended as a part

of the expedition, but no contract appears to have

been made in Virginia, nor were the boats

constructed or provisions procured in Virginia.

How then is it to appear that he begun or set on foot

a military expedition in Virginia, or that he

provided or prepared the means for such an

expedition? It is said, that if he gave orders from

Kentucky or elsewhere, and in consequence of those

orders the means were provided in Virginia, the

accused is within the letter of the act, as well as its

spirit, and has himself provided the means in

Virginia. If these orders were in proof, the court as

well as the counsel would be enabled to view the

subject with more accuracy, and to treat it with

more precision. Since those orders are not adduced,

nor accurately stated, and the question has been

argued without them, the court must decline giving

any opinion, or consider the orders as offered, and

say what orders would be admissible and what

inadmissible. The latter course may save the bar the

trouble of another argument. To whom are orders

supposed to have been given, and who are supposed

to have executed them? They must have been given

to accomplices or to those who had no share in the

expedition.

The accomplices, under the direction of Col.

Burr, have provided the means. Can their liability

to the penalties of the law be doubted? I presume

not. If persons engaged in the expedition have

provided the means for carrying it on, it will, I

presume, be admitted that they are within the letter

and the spirit of the act. Each man has himself

provided and prepared those particular means which

he has furnished. If Col. Burr, as was the case with
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C01. Smith, has supplied money for the expedition,

then money may be charged as the means provided

by him; but, if that money was advanced to an

accomplice, its investment in means for the

expedition is the act of the accomplice, for which,

being a free agent, he is himself responsible. The

accomplice has committed the very act which the

law punishes. Has the accused, by suggesting or

procuring that act, also committed it? I will not say

how far the rule, that penal laws must be construed

strictly, may be carried without incurring the

censure of disregarding the sense of the legislature.

It may, however, be safely affirmed that the offence

must come clearly within the description of the law

according to the common understanding of the terms

employed, or it is not punishable under the law.

Now, to do an act, or to advise or procure an act, or

to be connected or leagued with one who does that

act, are not the same in either law, language, or in

common parlance; and, if they are not the same, a

penalty affixed to the one is not necessarily affixed

to the other. The penalty affixed to the act of

providing the means for a military expedition is not

affixed to the act of advising or procuring those

means to be provided, or of being associated with

the man who has provided them. The distinction

made by the law between these persons is well

settled, and has been too frequently urged to require

further explanation. The one is a principal, the

other an accessory. In all misdemeanors punishable

only by a statute which describes as the sole

offender the person who commits the prohibited act,

the one is within and the other not within the

statute. In passing the act under consideration,

congress obviously contemplated this distinction. I

presume that in a prosecution under the 3d section,

for fitting out a privateer, it would not be alleged

that a person who was concerned with the man who

actually fitted out the privateer, but who performed

no act himself, could be convicted on an indictment,

not for being concerned in fitting out the privateer,

but for actually fitting her out. These are stated in

that section as separate offences. This distinction

taken in the law is well understood, and cannot be

considered as overlooked by those who frame penal

acts. They cannot be considered as intending to

describe one offender when they describe another,

and, if experience suggests defects in the Penal

Code, the legislature exclusively judges how far

those defects are to be remedied. While expounding

the terms of the act, it may not be improper to

notice an argument advanced by the attorney for the
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United States which was stopped by my observing

that he had not correctly understood the opinion

delivered in the case of treason. He understood that

opinion as approving the doctrine laid down by

Keeling and Hale, that an accessory before the fact

might plead, in bar of an indictment as accessory,

that he had been acquitted as principal, whence it

was inferred that, on an indictment for doing an act,

evidence of advising or producing that act might be

received. I was certainly very far from approving

this doctrine. On the contrary, I declared it to

contradict every idea I had ever formed on the

subject. But, if it were correct, I endeavored to

show that it could not affect that case. My

disapprobation of the doctrine induced me to look

further into it, and my persuasion that it is not law

is confirmed. 2 Hale, P. C. p. 292, says: ’If A.

and B. be indicted of the murder of C., upon their

evidence it appears that A. committed the fact and

B. was not present but was accessory before the fact

by commanding it, B. shall be discharged.’ In 2

Hawk. P. C. c. 85, § 11, Hawkins discusses the

subject, shows in a note the contradiction in those

authorities which maintain the doctrine, cites the

opposing authorities, and obviously approves the

opinion which is here given. It is apparent, then,

that the law never considers the *198 commission

and the procurement of an act, even where both are

criminal, as the same act.

I cannot, therefore, consider means provided by

those who are his accomplices in the expedition, as

means provided by Col. Burr. If the means were

provided by order of the accused, by persons not

accomplices and not guilty under the act, the law

may be otherwise. I shall not exclude such

testimony. There is, however, some doubt whether

the place of trial should be where the orders were

given, or where they were executed. At common

law, if an act was procured or advised at one place,

and executed at another, it was doubted whether the

procurer could be tried at either place, because the

offence was not complete at either. This difficulty

was removed by a statute made in the reign of

Edward VI. If there be testimony showing, by

orders from the accused, means were provided in

Virginia by a person not an accomplice, it may be

received, and the question respecting the scene of

trial put in way for a final decision. The question

whether all the means must be provided before the

offence described in the statute has been committed,

relates to the effect rather than to the exclusion of
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the testimony. I shall certainly not reject any

evidence which shows that any means were provided

by the accused in the place charged in the

indictment. Upon the subject of beginning and

setting on foot a military expedition or enterprize, it

would be unnecessary at this time to say anything,

were it not on the account of the question respecting

the introduction of testimony of the district. What

is an expedition? What is an enterprize? An

expedition, if we consult Johnson, is ’a march or

voyage with martial intentions.’ In this sense, it

does not mean the body which marches, but the

march itself. The term is, however, sometimes

employed to designate the armament itself, as well

as the movement of that armament. An enterprize is

’an undertaking of hazard, an arduous attempt.’ The

proper meaning of this word also describes the

general undertaking, and not the armament with

which that undertaking is to be accomplished.

The first count in the indictment charges that Burr

began the expedition in ’Blannerhassett’s Island; the

second and third, that he set on foot the enterprize

on Blannerhassett’s Island. If the term expedition is

to be taken in its common and direct sense,--that is,

to mean a march or voyage with martial intentions,--

it began where that march or voyage begun; and it

must have been begun by the accused to bring him

within the act. If the term be taken in its figurative

sense to designate the armament instead of the

movement of the armament, then I cannot readily

conceive an act which begins an expedition, unless

the same act may also be said to provide the means

of an expedition. The formation of the plan in the

mind is not the connnencement of the expedition,

within the act. Our laws punish no mental crimes

not brought into open deed. The disclosure of that

plan does not begin it. If it did, the first disclosure

would be the beginning. I find a difficulty in

conceiving any act which amounts to providing the

means for an expedition. However, if there can be

such an act, and it has been committed in Virginia,

it may certainly be given in evidence. The same

observations apply to setting on foot an enterprize.

These remarks are made to show what it will be

necessary to prove in order to let in corroborative

proof.

It is then the opinion of the court, that the

declarations of third persons not forming a part of

the transaction, and not made in the presence of the

accused, cannot be received in evidence in this case.
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That the acts of accomplices, except so far as they

prove the character or object of the expedition,

cannot be given in evidence. That the acts of the

accused, in a different district, which constitute in

themselves substantive causes for a prosecution,

cannot be given in evidence unless they go directly

to prove the charges laid in the indictment. That

any legal testimony which shows the expedition to

be military, or to have been designed against the

dominions of Spain, may be received. Gentlemen

well know how to apply these principles. Should

any difficulty occur in applying them, the particular

case will be brought before the court and decided.

After the opinion was delivered, Mr. Hay

requested a copy of it, and made some observations

as to its effect upon the future progress of the trial.

He considered that the man who had the supreme

command and direction of this military enterprize

(which they could prove it to he) did provide the

means and set it on foot. This was a question he

thought proper for the consideration of the jury, and

this idea would be strengthened by evidence which

could be produced, if permitted.

Mr. Wirt. The fact is, that Mr. Belknap can

prove (as well as others) that he sent orders and did

other acts showing that he was at the head and

command of the whole.

The CHIEF JUSTICE. But suppose the

connection was proved (which I have no doubt could

be), and suppose the enterprize originated with C01.

Burr (which is very probably the case), others might

have provided the means, from what could be made

to appear. He is not indicted for being connected

with the enterprize, but for providing certain

specific means. If the party under Tyler is to be

considered as of a military nature, and that an

expedition began at Beaver, or where not, if the

movement is to be considered as an enlistment of

men, then, wherever the first movement was made,

there the expedition began. I do not think that his

taking the command at Cumberland can be

considered as a count in the indictment; it might go

to render it more probable (if *199 there was any

doubt as to the transaction) that what was done was

under his control; but the act itself must be proved

on Blannerhasset’s Island; and there the intention

with which that act was done would come in by

proving that he took the command afterwards. But

how can he be charged with beginning there, if it
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should appear that he began in Pennsylvania? The

question of ’beginning’ I do not mean to take from

the jury; of the place of beginning and of the acts

themselves, they must decide. An abstract,

independent question will arise, however, which is,

whether the witnesses proved the indictment or not?

Now I do not think that they did prove the

indictment. What might be done is a future

question.

Mr. Wirt. Am I to understand, sir, that the acts

of accomplices, out of the district, tending to prove

the acts laid in the indictment, may be given in

evidence?

The CHIEF JUSTICE. Any act which shows the

character of the transaction itself, in my opinion,

may be given.

Mr. Wickham. I understand the opinion of the

court to be that we cannot be liable for the acts of

others, though done within the district; no auxiliary

acts can be given against us, and they are not

entitled to go out of the district to show acts done

elsewhere, against us?

Mr. M’Rae. If we shall offer evidence that will

be proper to submit to a jury, to prove where he did

commence this enterprize, at any period whatever, it

is not necessary that we should show that he

remained on Blannerhasset’s Island all the time. But

seeing the enterprize was actually commenced, we

shall be able to satisfy a jury that, when Burr was on

the island, he did there actually project it, and did

agree with Blannerhasset as to its progress, which

was afterwards carried on, we ought certainly then

to be at liberty to go out of the district to show that

he was the principal person concerned in it. I do not

suppose it necessary for us to show that all the

means were provided by him.

The CHIEF JUSTICE. There is no doubt which I

had at the commencement of this case (which I do

not now suggest to make a question of) it relates to

the indictment, and consequently to a particular part

of the evidence, particularly to the words of the

statute ’beginning and setting on foot an

expedition.’ I do doubt whether it is not necessary

to show in the indictment how the expedition was

begun. I do not know that it is necessary to set

forth the principal means in the indictment. It is in

itself, an extremely vague term, but if it is a
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necessary one, surely the particular manner of

beginning must be showed. I think, however, it

ought to be laid in the indictment, and if so, that is a

strong reason why it ought to be shown by evidence.

The counsel on both sides were ordered to be

furnished with copies of the opinion, and the court

adjourned to Tuesday, ten o’clock.

Tuesday, September 15.

Mr. Hay said, that the counsel for the prosecution

had agreed to go on as well as they could, for that

they had drawn such a construction from the opinion

as to excite them to suppose that they had sufficient

evidence yet remaining to produce a conviction of

the person accused, without interfering with the

opinion of the court. He was stating some of the

points laid down by the court, as far as we were able

to hear him (which was extremely difficult), when

Mr. Botts interfered to explain what were the limits

set by the court, upon which he dwelt at some

length, and repeated most of the arguments before

used, as to the absence of Mr. Burr, and the

evidence offered respecting conversations held

between him and others. Indeed, he took a brief

review of the whole opinion, and concluded, upon

the whole, that the absence of Mr. Burr rendered all

evidence which it appeared could be produced

irrelevant; none had been offered, and he defied the

prosecution to offer a particle,——for, from the whole

review of the opinion, it was not within the compass

of the heart of man to produce a conviction.

Mr. Martin offered a few observations favorable

to the production of any evidence which the

prosecution could produce: if they exceeded the

bounds which the court had justly prescribed, it

would then be due time to make objections, on

which the court would determine.

Much desultory conversation ensued, when

Richard Neale was again called, and asked whether

he was on the island on the night of Blannerhasset’s

departure. ’A. I was not. I left the country in

October, and know nothing of it.’

James McDowell was then called and sworn.

Mr. Burr stated that this witness was introduced

for the purpose of proving an interview between him

and the accused at the mouth of Cumberland river,
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where the accused stated to him the object of the

expedition. The witness commenced his evidence

by saying that he should begin up at Wheeling and

proceed downwards to Cumberland where he first

saw Col. Burr, when Col. Burr interrupted him by

observing that he understood that this was offered as

corroborative or auxiliary testimony, but auxiliary

to what? They ought first to demonstrate acts done

at the island, before they attempt to prove what was

done, or (what is worse) said, out of the district.

Mr. Wirt went into a review of the opinion to

support the propriety of offering this species of

evidence, and contended that, before they could

come to the substantive charge, they ought to be

permitted to show the parts so nearly attached as this

was. On this ground was General Eaton’s testimony

admitted, because it bore direct on the charge laid in

the indictment, and equally intimate *200 were the

acts at Cumberland. Under the act of congress, the

charge is, providing means, &c. Now, was not the

assumption of the command of those engaged in this

expedition a material article in the means provided

or providing? Here was the right to command

acknowledged. It is not our meaning to say that

there he began the expedition; he provided most of

his means elsewhere, but there he met with his men,

and there he headed them (he referred to Vaughan’s

case.) The mouth of Cumberland transaction was

one link in the great chain; it commenced perhaps

with what occurred between him and General Eaton,

and proceeded by degrees till men, arms, &c., were

procured, but the superintendence of Burr was

discoverable everywhere; he projected and hastened

on the scheme, as will appear. The transactions at

Cumberland cannot be abstracted more than others

of equal importance. Such corroborative testimony

as that now offered, he contended, was even let in in

capital cases, and could not be excluded without

manifest injustice to the prosecution, because of its

very intimate connection with the whole. There was

a wide difference between a mere connection, and a

man having the sovereign command of a criminal

transaction (as was now attempted to be proved).

The beginning was with General Eaton,--the

consummation was to be somewhere else. It would

be proved that Burr not only began, but brought the

thing about so far as it went; he was the life and

prime mover of the whole. Mr. Wirt went into

some reasoning and elucidation of the propriety of

this evidence; though it was no positive proof of his

guilt under the indictment, yet he insisted it was
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strong circumstantial evidence that these means were

his means, and that the evidence was within the

meaning of the court, as far as he understood the

opinion.

Mr. Botts expressed his extreme surprise at the

light in which the gentlemen had represented the

opinion of the court: he made some strong strictures

on Mr. Wirt’s representations of it, and admired the

judge’s patience to sit there and hear it. He then

quoted some parts of the opinion, and made some

strong eulogistic remarks upon it, after which he

compared it with the point in dispute; as to Burr’s

presence, &c. (which has so often been the topic).

It was stated to be one continued act. Be it so; let it

be supposed to be an act of unanimity and

continuity, and how would it then stand? A distinct

offence was charged to have been committed by Col.

Burr on the island, but, instead of its being done by

him, on the island, it appeared to have been done by

others, and evidence of words used elsewhere were

brought as corroborative, to prove what was done

where he was not! By what kind of ingenuity could

anything done in Cumberland be transported to

Blannerhasset’s Island, when the act, though laid

there, was already disproved.

MARSHALL, Chief Justice. I certainly should

not have sat so patiently to hear the elaborate

arguments which were offered, if I had not had a

hope that the opinion which was afterwards

delivered would have settled the point; an opinion

which I thought was given so clear as to render it

unnecessary to give another opinion upon the same

point. It appears to me now that it would be

unnecessary were it not for the vaguity of the law,

and different understandings of gentlemen as to the

terms ’beginning and setting on foot’ an expedition.

They vary in opinions amazingly on those terms.

Now, what is ’beginning’? There must be some

definite meaning affixed to the word, or I do not

know how a court is to act upon the law. It means

something, or else it is too vague for a court to

punish those who have committed the act, or are the

subjects of prosecution. As I before stated, an

’expedition’ must mean one of two things; it must

indicate the march of a military force or army from

one place to another, or it must be considered as a

military armament substantively. Now, its natural

and direct meaning must be the movement of a

military armament, and not the armament itself.

Now, when this movement takes place the
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expedition is said to begin; the march is said to have

commenced. But the word also means an armament

that moves, rather than the movement of that

armament. However, I did not undertake to decide

this question of the meaning, because I wished not

to fix a positive meaning to terms when they relate

to a law that may possibly undergo a revision,

particularly when I had no precedent nor assistance

in it. But if it be the movement of an armament

itself, when that armament existed as such, then as I

said before I could not distinguish between

providing the means of that armament and the

beginning of it. I cannot conceive what it is, nor

can I conceive any fact that will amount to a

’beginning’ this armament, unless it is in the

provision of the means, or of some means.

Furnishing money or enlisting men may be

considered as providing means. This, then, must be

beginning the expedition. It must either mean this,

or it must mean the march. If it means the march,

then the expedition was brought down by Mr. Tyler

from Beaver, where they first assembled, and

afterwards rested at Blannerhasset’s Island, whence

they proceeded lower down. If it be expedition, and

the meaning of the word is the march of the

armament, then the proof is positive that it did not

begin at Blannerhasset’s Island. If the meaning is

the provision of the armament, then the beginning of

the expedition is the place where the first means

were provided. Taking then, the word in one or the

other meaning, it certainly appears to me that the

testimony produced by the attorney of the United

States disproves his own charge, for that it was not

begun on Blannerhasset’s Island, where the charge is

*201 laid in the indictment. The beginning, then, is

out of the question.

The question then is whether the means were

provided or not on Blannerhasset’s Island. If there

be any testimony that goes to prove this, I certainly

am not at liberty to refuse it. But gentlemen will

consider whether they are not wasting the time and

money of the United States, and of all those persons

who are forced to attend here, whilst they are

producing such a mass of testimony which does not

bear upon the cause. Any arguments on the

principle which was stated, that the testimony

respecting means provided elsewhere, supporting

this charge, I am willing to hear. If the opinion of

the court before given can be proved to be

erroneous, I shall be very happy to hear it pointed

out, because I wish to be as correct as possible; but,
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if these principles are not erroneous, why do

gentlemen bring witnesses forward in direct

opposition to them? I can ascribe no other reason to

it, than because the law does not give definite ideas

on the subject of its own provisions. The truth is,

the words of the law must be taken to retrospect to

the origination of the plan. For instance, General

Eaton states that in Washington the accused laid

before him a certain plan, when he said that he had

sufficient means, &c. Now, if those means could be

discovered, it certainly shows that the beginning of

this expedition was in Washington, but the

indictment states it to be on Blannerhasset’s Island.

Now, unless the fact itself shall be proved, how can

there be evidence given of motives, yet

undiscovered? [FN7]

FN7 From 3 Carpenter’s Report of Burr’s Trial,

93.

It is, then, the opinion of the court that the

declarations of third persons not forming a part of

the transaction, and not made in the presence of the

accused, cannot be received in evidence in this case.

That the acts of accomplices, except so far as they

prove the character or object of the expedition,

cannot be given in evidence. That the acts of the

accused, in a different district, which constitute in

themselves substantive causes for a prosecution,

cannot be given in evidence, unless they go directly

to prove the charges laid in the indictment. That

any legal testimony which shows the expedition to

be military, or to have been designed against the

dominions of Spain, may be received.

THE COURT.

The attorney of the district finding in the progress

of the cause that this decision excluded almost the

whole of his testimony, on the 15th of September

moved the court to discharge the jury. This was

objected to by the defendant, who insisted upon a

verdict. THE COURT being of opinion that the

jury could not, in this stage of the case, be

discharged without mutual consent, and that they

must give a verdict, they accordingly retired, and

not long after returned with a verdict of ’Not

guilty.’

END OF DOCUMENT
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President Carter is expected to submit videotape testimony rather than appear

in person before a federal grand jury investigating alleged White House

influence—buying involving fugitive financier Robert L. Vesco.

Sources familiar with the investigation said Wednesday that no date has been

set for Carter's testimony and some details remain to be worked out.

The sources, who asked not to be identified, said some members of the grand

jury wanted to be able to submit follow-up questions to Carter personally, but

were outvoted by other grand jury members who agreed to the videotape

arrangement.

The sources said the minority grand jurors contended the president could be

afforded special security precautions if he agreed to be questioned in person,

and that the special videotape treatment was uncalled for.

Under the arrangement, Carter will be interviewed by government lawyers

outside the presence of the grand jury.

The grand jury is investigating charges that shortly after Carter took office

in January 1977, attempts were made on Vesco's behalf to quash extradition

proceedings against the financier. Vesco fled the country while under indictment

for stock fraud and is believed to be living in the Bahamas.

The Carter administration has denied taking part in any effort to quash

extradition.

But a White House aide, Richard M. Harden, was approached in February 1977 by

W. Spencer Lee IV, a Georgia lawyer allegedly acting in Vesco's behalf.

Both Lee and Harden have said Harden talked the lawyer out of pursuing the

matter.

But Harden said he went to Carter after meeting with Lee, and that the
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president sent a note to then—Attorney General Griffin E. Bell which said

"please see Spencer Lee from Albany (Ga.) when he requests an appointment."

Justice Department officials said the memo was placed in a file folder for

potential job—seekers, and Lee never appeared for an appointment.

R.L. Herring, an Albany, Ga., businessman who was convicted last year on

unrelated federal fraud and racketeering charges, has said he hired Lee for

$10,000 to plead Vesco's case with the Carter administration.

The Justice Department refused all comment Wednesday on the proposed

arrangement for taking Carter's testimony.

If Carter videotapes answers for the grand jury, the department believes it

would be the first time a president has answered grand jury questions in this

manner.

Carter was interviewed for four hours on Sept. 5 by Paul J. Curran, the

special counsel who investigated the Carter family's peanut business in Georgia.

Curran concluded there was no evidence of any criminal wrongdoing in that case.

Also, in April 1978, the president provided 51 minutes of videotape testimony

in a federal court in Macon, Ga., at the trial of Georgia state Sen. Culver

Kidd, who was acquitted of gambling and conspiracy charges.

LANGUAGE: ENGLISH
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When Aaron Burr stood trial for treason in 1807, he employed an unprecedented

tactic: subpoenaing the president of the United States, Thomas Jefferson, under

whom Burr had served four years as vice president.

Burr sought to have Jefferson appear in court and testify about a letter

written to the president by one of Burr's alleged coconspirators. Chief Justice

John Marshall, presiding over the trial, declared that the president, unlike a

king, was subject to the law. Eventually, Jefferson finessed the matter. He

refused to appear but provided a certified copy of the letter, with sensitive

parts deleted, and insisted he was doing so voluntarily.

Now, lawyers for former White House aide Oliver L. North are employing a

similar tactic. On Friday, they served on the Justice Department subpoenas

seeking the testimony of President Reagan and President—elect George Bush at

North's trial, scheduled to start Jan. 31.

The administration is expected to contest the subpoenas. Administration

lawyers -— citing the Jefferson example —— have argued that no sitting president

has ever testified in court in a criminal trial. "Jefferson made it very clear

that he thought it was improper to bring presidents into a trial proceeding, and

that precedent has been followed in every other case that I know of," said one

Justice Department official.

Between 1807 and now, however, the issue has never been squarely decided.

In 1974, the Supreme Court, in the Watergate tapes case, ruled 8 to O that

President Richard M. Nixon had to comply with the special prosecutor's subpoena

to turn over the White House tapes.

In an opinion by then—Chief Justice Warren E. Burger, the court rejected

Nixon's claim that the doctrine of separation of powers and the need for

confidential government communications gave him absolute privilege to refuse to

release the tapes. The court ruled that the need for the evidence in the

Watergate case outweighed the "presumptive privilege" protecting disclosure of

presidential communications.
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"The generalized assertion of privilege must yield to the demonstrated,

specific need for evidence in a pending criminal trial," the court said.

The tapes case, however, did not involve a subpoena seeking the president's

appearance in court.

In 1975, President Gerald R. Ford gave a videotaped deposition as a defense

witness —— later played in court —— in the trial of Lynette (Squeaky) Fromme,

who was convicted of attempting to assassinate Ford. Administration lawyers lost

a bid to have the court accept a written statement by the president.

Likewise, President Jimmy Carter, while in office, twice gave videotaped

testimony, once as a government witness in the perjury and gambling trial of a

Georgia state senator, and a second time before a federal grand jury

investigating allegations that fugitive financier Robert Vesco sought to bribe

members of the Carter administration.

Nixon, after leaving office, was scheduled to testify at the 1974 Watergate

cover—up trial of his former aides, but was suffering from phlebitis and the

trial proceeded without him. Six years later, Nixon voluntarily complied with a

subpoena to testify at the conspiracy trial of two former FBI agents.

In the current case, legal experts said there will be a heavy burden on

North's lawyers to show why they need the testimony.

In the Watergate tapes case, said R. Stan Mortenson, one of Nixon's lawyers,

"what the court clearly said was, if the president has relevant evidence, then

the criminal justice system and the need for evidence in criminal cases will

overcome any privilege . . . but that it's not something to be lightly

undertaken . . . . "

Justice Department officials have argued that Bush, who will have been sworn

in as president by the time the North trial begins, cannot be hauled into court,

away from his presidential duties. They said that Reagan, although he will be

out of office by then, will still have knowledge of sensitive national security

information and the right to assert executive privilege.

The Watergate tapes case, in which the court emphasized that it was not

dealing with a claim of privilege based on national security grounds, offers "a

fairly strong precedent" for fighting the subpoenas, one department official

said.

As to Reagan, the official said, "I think the claim for this former president

in light of the timing [so close to his departure from office] is still very

powerful and so the distinction between a President Bush and former president

Reagan is not going to be, in my judgment, constitutionally significant," the

official said.

But other legal experts said that, particularly with regard to Reagan, if

North can show a need to question the former president —— who has already

answered written questions submitted by independent counsel Lawrence E. Walsh ——

the subpoena could be upheld.

The president, "like any other witness, can refuse to divulge national

security information unless ordered by the court,“ said Alan B. Morrison of
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Public Citizen Litigation Group.

But Morrison said, "My tentative view is that [claim of privilege] would be

overruled. Looking at U.S. v. Nixon [the tapes case] and the 6th Amendment right

to call witnesses in your behalf, assuming that conversations were material to

the defense, I think it would be very hard to keep that out."

LANGUAGE : ENGLISH
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When Aaron Burr stood trial for treason in 1807, he employed an unprecedented

tactic: subpoenaing the president of the United States, Thomas Jefferson, under

whom Burr had served four years as vice president.

Burr sought to have Jefferson appear in court and testify about a letter

written to the president by one of Burr’s alleged coconspirators. Chief Justice

John Marshall, presiding over the trial, declared that the president, unlike a

king, was subject to the law. Eventually, Jefferson finessed the matter. He

refused to appear but provided a certified copy of the letter, with sensitive

parts deleted, and insisted he was doing so voluntarily.

Now, lawyers for former White House aide Oliver L. North are employing a

similar tactic. On Friday, they served on the Justice Department subpoenas

seeking the testimony of President Reagan and President—elect George Bush at

North’s trial, scheduled to start Jan. 31.

The administration is expected to contest the subpoenas. Administration

lawyers —— citing the Jefferson example —— have argued that no sitting president

has ever testified in court in a criminal trial. "Jefferson made it very clear

that he thought it was improper to bring presidents into a trial proceeding, and

that precedent has been followed in every other case that I know of,” said one

Justice Department official.

Between 1807 and now, however, the issue has never been squarely decided.

In 1974, the Supreme Court, in the Watergate tapes case, ruled 8 to O that

President Richard M. Nixon had to comply with the special prosecutor’s subpoena

to turn over the White House tapes.

In an opinion by then—Chief Justice Warren E. Burger, the court rejected

Nixon’s claim that the doctrine of separation of powers and the need for

confidential government communications gave him absolute privilege to refuse to

release the tapes. The court ruled that the need for the evidence in the

Watergate case outweighed the ”presumptive privilege" protecting disclosure of

presidential communications.

"The generalized assertion of privilege must yield to the demonstrated,

specific need for evidence in a pending criminal trial," the court said.
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The tapes case, however, did not involve a subpoena seeking the president’s

appearance in court.

In 1975, President Gerald R. Ford gave a videotaped deposition as a defense

witness -— later played in court —- in the trial of Lynette (Squeaky) Fromme,

who was convicted of attempting to assassinate Ford. Administration lawyers lost

a bid to have the court accept a written statement by the president.

Likewise, President Jimmy Carter, while in office, twice gave videotaped

testimony, once as a government witness in the perjury and gambling trial of a

Georgia state senator, and a second time before a federal grand jury

investigating allegations that fugitive financier Robert Vesco sought to bribe

members of the Carter administration.

Nixon, after leaving office, was scheduled to testify at the 1974 Watergate

cover—up trial of his former aides, but was suffering from phlebitis and the

trial proceeded without him. Six years later, Nixon voluntarily complied with a

subpoena to testify at the conspiracy trial of two former FBI agents.

In the current case, legal experts said there will be a heavy burden on

North’s lawyers to show why they need the testimony.

In the Watergate tapes case, said R. Stan Mortenson, one of Nixon’s lawyers,

"what the court clearly said was, if the president has relevant evidence, then

the criminal justice system and the need for evidence in criminal cases will

overcome any privilege . . . but that it’s not something to be lightly

undertaken . . . . "

Justice Department officials have argued that Bush, who will have been sworn

in as president by the time the North trial begins, cannot be hauled into court,

away from his presidential duties. They said that Reagan, although he will be

out of office by then, will still have knowledge of sensitive national security

information and the right to assert executive privilege.

The Watergate tapes case, in which the court emphasized that it was not

dealing with a claim of privilege based on national security grounds, offers "a

fairly strong precedent" for fighting the subpoenas, one department official

said.

As to Reagan, the official said, "I think the claim for this former president

in light of the timing [so close to his departure from office] is still very

powerful and so the distinction between a President Bush and former president

Reagan is not going to be, in my judgment, constitutionally significant," the

official said.

But other legal experts said that, particularly with regard to Reagan, if

North can show a need to question the former president -— who has already

answered written questions submitted by independent counsel Lawrence E. Walsh -—

the subpoena could be upheld.

The president, ”like any other witness, can refuse to divulge national

security information unless ordered by the court," said Alan B. Morrison of

Public Citizen Litigation Group.
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But Morrison said, "My tentative view is that [claim of privilege] would be

overruled. Looking at U.S. v. Nixon [the tapes case] and the 6th Amendment right

to call witnesses in your behalf, assuming that conversations were material to

the defense, I think it would be very hard to keep that out."

LANGUAGE: ENGLISH
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The Associated Press

The materials in the AP file were compiled by The Associated Press. These

materials may not be republished without the express written consent of The

Associated Press.

August 17, 1979, Friday, BC cycle

SECTION: Domestic News

LENGTH: 221 words

DATELINE: ATLANTA

BODY:

A federal investigation into the operation of President Carter's peanut

warehouse in Plains, Ga., is close to completion, according to the probe's

special counsel.

"We've completed a good part of it and we hope to finish soon," Special

Counsel Paul Curran said Thursday.

He indicated that the bulk of the data for the investigation has been

gathered, but he added: "We've got a lot of analyzing and a lot of reviewing to

do and some decisions to make."

Curran said he has set no deadline for completion of the work.

Curran was appointed last March by then—Attorney General Griffin Bell to

investigate allegations concerning the warehouse, including one that loans to

the business may have been diverted to Carter's 1976 presidential campaign.

Curran would not say whether he plans to seek indictments in the case. He has

the option of seeking indictments and prosecuting them himself or turning any

indictments in the case over to the Justice Department for prosecution.

Whether or not there are indictments, Curran said he expects to make public a

report of his findings.

A special grand jury has heard testimony from several witnesses in the case,

including Billy Carter, the president's brother, who managed the warehouse until

1977.

The warehouse is owned by the president, his brother and their mother.
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The Associated Press

The materials in the AP file were compiled by The Associated Press. These
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October 15, 1979, Monday, PM cycle

SECTION: Domestic News

LENGTH: 241 words

BYLINE: By CHARLES CAMPBELL, Associated Press Writer

DATELINE: ATLANTA

BODY:

Paul J. Curran, the special counsel appointed in March to investigate loans

to President Carter's peanut warehouse, said today he would hold a news

conference Tuesday in Washington.

Curran refused to specify the purpose of the news conference. He said

several weeks ago, however, that he expected to wind up his investigation in

October.

There was no immediate White House comment on Curran's announcement.

The federal grand jury that convened in Atlanta under Curran's direction has

taken testimony from a number of witnesses, including President Carter's brother

Billy Carter, part owner of the warehouse.

While there has been some published speculation about Curran seeking

testimony from the president, it was not known whether Curran attempted to talk

directly to President Carter or whether the grand jurors heard testimony from

the president.

Curran has steadfastly said he would not comment on the probe until it was

complete. He has not called a news conference since he selected his staff,

shortly after his appointment by then—Attorney General Griffin Bell.

The grand jury has not filed presentments or issued any indictments during

the eight—month probe, which grew out of the investigation into the banking

practices of former federal budget director Bert Lance.

Curran's probe has centered on loans to the warehouse from the National Bank

of Georgia during the time that Lance was president of that Atlanta bank.
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Copyright 1979 Newsweek

Newsweek

October 29, 1979, UNITED STATES EDITION

SECTION: NATIONAL AFFAIRS; Pg. 35

LENGTH: 445 words

HEADLINE: THE PEANUT PROBE: CASE CLOSED

BYLINE: ALLAN J. MAYER with ELAINE SHANNON in Washington

BODY:

Did Jimmy Carter's peanut business in Plains, Ga., illegally funnel millions

of dollars into his 1976 Presidential campaign? Last week, Justice Department

special counsel Paul Curran delivered what should be the final answer: no.

After an intensive six—month investigation —— including four hours of

testimony from the President himself —— Curran issued a 239—page report that

exonerates the Carter family. "No evidence whatsoever was discovered that any

moneys were diverted from the warehouse into the campaign," Curran said. "Based

on all the evidence and the applicable law, no indictment can or should be

brought against anyone."

The investigation grew out of a Federal probe last year of the National Bank

of Georgia, which once was headed by Carter's friend and former budget chief

Bert Lance. Last March, after an FBI report questioned NBG's dealings with the

Carter business, the then Attorney General Griffin Bell appointed Curran to

investigate how the Carter warehouse handled nearly $9.9 million in loans from

NBG between 1975 and 1977. Curran, a Republican lawyer and former Federal

prosecutor, reported that he had traced "every nickel and every peanut into and

out of the warehouse" and found that "no funds were unlawfully diverted."

OVERDUE: Curran said that an NBG loan to Carter media adviser Jerry Rafshoon

had not been illegally used to float the campaign through a spring 1975 cash

crisis. When Federal matching funds were briefly shut off, Rafshoon's ad agency

let nearly $700,000 in overdue campaign bills pile up. NEWSWEEK has learned

that a separate Justice inquiry —— to determine whether this practice violated

the ban on corporate loans —— has been closed with no charges recommended.

But though the family business was cleared of any criminal wrongdoing, Curran

criticized it for sloppy business practices during the time it was run by the

President's brother, Billy. According to Curran, the Carter warehouse was

continually strapped for cash -— and NBG repeatedly allowed Billy to repay the

bank loans with checks drawn on insufficient funds. Instead of depositing the

rubber checks, the bank held them until the Carter account was large enough to

cover the amount due. The bank also permitted the warehouse to release the

peanuts that had been pledged as collateral for one of the loans —— a direct

violation of the loan agreement.

Finally, Curran's accountants concluded that the peanut business understated

its net income in 1977 and overstated it in 1975 and 1976. The net result, he

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 260



 

Pag628

Newsweek, October 29, 1979 FOCUS

said, is that the business may owe more Federal income taxes. Apart from that,

the case now appears to be closed.

GRAPHIC: Picture 1, Billy and Jimmy in 1976, Ron Sherman —— Nancy Palmer;

Picture 2, prober Curran: Tracing every nickel and peanut, AP
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53RD STORY of Focus printed in FULL format.

The Associated Press

The materials in the AP file were compiled by The Associated Press. These

materials may not be republished without the express written consent of The

Associated Press.

December 7, 1979, Friday, AM cycle

SECTION: Washington Dateline

LENGTH: 683 words

BYLINE: By JAMES H. RUBIN, Associated Press Writer

DATELINE: WASHINGTON

BODY:

Attorney General Benjamin R. Civiletti disclosed Friday he has removed

himself from any role in the government's investigation into allegations of

White House influence—buying on behalf of fugitive financier Robert L. Vesco.

At the same time, Civiletti told an impromptu news conference he believes it

is proper that President Carter be allowed to give videotaped testimony to a

grand jury. Carter plans to give the testimony to a federal grand jury that has

been investigating the Vesco case for more than a year.

Civiletti said he is taking no part in the investigation because of his role

in the Carter administration's decision in 1977 to abandon efforts to extradite

Vesco in favor of using diplomatic channels to have him deported.

There has been no evidence the decision was made to benefit Vesco, who is

believed to be living in the Bahamas.

Civiletti said, nonetheless, it would be "inappropriate for me" to take part

in the investigation "since I was involved in contemporaneous actions" relating

to extradition proceedings against Vesco.

Civiletti said he was not consulted about the plans disclosed this week for

Carter to testify by videotape rather in person before the grand jury.

The attorney general said he learned of the plans unofficially. "I may have

heard about it second or third hand," he said.

According to sources close to the investigation, some grand jurors complained

that the videotaping procedure would prevent them from asking follow—up

questions.

Asked if a president should be given special treatment when called to

testify, Civiletti said, "Certainly. Only in the most compelling circumstances

should a president have to provide information directly to a court or

investigation."
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He said that if high public officials were forced to appear in court every

time someone subpoenaed them, in civil as well as criminal cases, "you'd have

nothing but (the officials) sitting around courtrooms all day."

Civiletti said he regards the videotaping procedure as direct testimony. He

said he had not considered what conditions would ever require a president to

appear in person before a grand jury.

A District of Columbia grand jury is investigating allegations that shortly

after Carter took office in January 1977, an attempt was made to pay off high

administration officials to quash extradition proceedings against Vesco, who

fled the country nearly 10 years ago after his indictment on stock fraud

charges.

R.L. Herring, a Georgia businessman who has been convicted on unrelated

federal fraud and racketeering charges, has said he paid $10,000 to a Georgia

attorney, W. Spencer Lee IV, to act in Vesco's behalf.

Lee has said he met with a White House aide, Richard M. Harden, in February

1977, and was persuaded by Harden not to pursue the matter further.

Harden subsequently met with Carter, who sent a note to then—Attorney General

Griffin B. Bell which said, "Please see Spencer Lee from Albany (Ga.) when he

requests an appointment."

The Justice Department said the memo was placed in a file folder for

potential job—seekers, adding that Lee never appeared for an appointment.

It is believed that Carter's videotaped answers for the grand jury in the

Vesco case would mark the first time a president has answered grand jury

questions in this manner. Carter has provided testimony in different forms at

least twice before criminal investigations since he became president.

On another subject, Civiletti said he wasn't aware of any tension between

himself and the White House that has developed from his decision to recommend a

special prosecutor investigate allegations that White House Chief of Staff

Hamilton Jordan used cocaine.

On Civiletti's recommendation, a special three—judge federal appeals court

appointed a New York lawyer, Arthur Christy, to investigate the case.

Asked if his decision had caused strained relations with the White House,

Civiletti said, "Not to my knowledge."

Civiletti said he met this week with Christy for about 15 or 20 minutes to

offer Justice Department office space and staff for the investigation.

LANGUAGE: ENGLISH

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 263



 

Page 19

52ND STORY of Focus printed in FULL format.

Copyright 1979 Facts on File, Inc.

Facts on File World News Digest

December 14, 1979

SECTION: U.S. AFFAIRS; Vesco Case

PAGE: Pg. 943 C2

LENGTH: 494 words

HEADLINE: Carter to Tape Testimony

BODY:

President Carter was to videotape testimony for a federal grand jury

investigating an alleged plan to fix legal problems of fugitive financier Robert

Vesco, government sources told the Associated Press Dec. 5. [See p. 725F2—E3]

Several members of the grand jury reportedly objected to the proposed

arrangement for questioning Carter on the ground that they would be unable to

submit follow—up questions to the President.

The grand jury was investigating allegations that in 1977 there was an

attempt to quash extradition proceedings against Vesco, who fled the country

after being indicted on stock fraud charges, through White House

influence-buying.

The questions for Carter were likely to center on a Feb. 15, 1977 meeting

Carter had with a White House aide, Richard M. Harden.

A Georgia lawyer, W. Spencer Lee 4th, who allegedly acted as an intermediary

in Vesco's behalf, had contacted Harden with a bribe offer. [See p. 725A3]

Harden and Lee had both said Harden talked the lawyer out of pursuing the

Vesco matter.

The New York Times reported Dec. 4 that after President Carter met with

Harden, he sent a note to then Attorney General Griffin E. Bell urging him to

see Lee. Justice Department officials had said that Bell never received the

note and never met with Lee.

Bell Testifies -— Former Attorney General Griffin B. Bell Dec. 4 testified

for some 90 minutes before a Washington, D.C. federal grand jury investigating

possible White House influence-buying attempts by fugitive financier Robert L.

Vesco. [See above]

Based on the questions he encountered, Bell told the New York Times Dec 5, he

felt the government lawyers and members of the grand jury appeared to be

"wrapping up loose ends" in their probe.

Bell said of Vesco and his intermediary, convicted businessman R. L. Herring:

"This was just a group of con artists working each other. That goes on every
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day. But the question is, did they ever get to the government? The answer to

that is emphatically no."

Bell said he did not know what had happened to a note sent to him by

President Carter in 1977 urging him to see W. Spencer Lee 4th, a Georgia lawyer

representing Vesco. Bell said he never received the note and did not meet with

Lee.

Civiletti Withdraws from Probe —— Attorney General Benjamin R. Civiletti Dec.

7 said he had removed himself from any role in the government investigation of

Vesco.

Civiletti cited as a reason his role in the Carter Administration's 1977

decision to end efforts to extradite Vesco to the U.S. in favor of using

diplomatic channels to have him deported from countries in which he sought

refuge.

Civiletti said that while there had been no evidence that the decision was

made to benefit Vesco, he believed it would be "inappropriate" for him to take

part in the probe. Civiletti also said he was "involved in contemperaneous

actions" relating to extradition proceedings against Vesco.
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The Associated Press

The materials in the AP file were compiled by The Associated Press. These

materials may not be republished without the express written consent of The

Associated Press.

March 26, 1989, Sunday, AM cycle

SECTION: Washington Dateline

LENGTH: 900 words

HEADLINE: Last President Subpoenaed Less Than 15 Years Ago

BYLINE: By HARRY F. ROSENTHAL, Associated Press Writer

DATELINE: WASHINGTON

BODY:

History is repeating itself rather quickly in the demand by Oliver North that

former President Reagan come from his home in California to testify for North at

his criminal trial.

There was a gap of 167 years between the time Thomas Jefferson was subpoenaed

and the 1974 summons to Richard Nixon, by then an ex—president. Less than 15

years passed before the subpoena for Reagan.

During the 1974 Watergate cover—up trial, former aide John D. Ehrlichman

almost succeeded in his request for Nixon's appearance. It would have happened,

too, had the former president not fallen critically ill following surgery.

"I would have loved to have Nixon in court, I had a few questions I wanted to

ask him myself," U.S. District Judge John J. Sirica wrote in his memoirs.

But at the time, a team of court-appointed doctors determined that Nixon

would be in no condition to travel for some time, which would have delayed the

trial. "I ruled reluctantly," Sirica remembered of his decision that the former

president would not have to appear. "I did feel that no matter how anxious many

of us were to see Nixon face the lawyers and testify under oath, having him in

court was not really critical to Ehrlichman's defense."

Had he gone on the witness stand, Nixon would have been the first

ex—president to do so under subpoena. That dubious distinction will fall to

Reagan if U.S. District Judge Gerhard Gesell accedes to North's request.

The debate whether a president must obey subpoenas and other court orders

dates to the beginning of the republic, and it is just as volatile today as it

was then.

President Thomas Jefferson received a subpoena in 1807 demanding that he turn

over a letter sought by defense lawyers in the treason case against Aaron Burr,
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Jefferson's first vice president.

Burr wanted Jefferson to appear in court and testify about the letter written

to the president by one of Burr's alleged co—conspirators. Chief Justice John

Marshall, presiding over the trial, declared that the president unlike a king

was subject to law.

Jefferson cited the independence of the executive branch of government from

the judicial branch and refused, at first, to release the letter. Eventually, he

turned it over but made Clear that his decision was voluntary and not in

response to the subpoena.

From then until Watergate, the concept of executive privilege was never

tested. No sitting president ever has testified in court in a criminal trial,

although several have provided testimony or what might be considered an

equivalent.

It is not difficult to see why North's lawyers want Reagan to testify.

Defense attorney Brendan Sullivan has attempted to show, in his cross

examination of prosecution witnesses, that Reagan was much more involved in the

secret aid to the Contra rebels than was known publicly before.

The jury heard that Reagan personally approved an NSC—recommended deal in

1985 to give Honduras $$110 million in covert economic and military aid as an

inducement to support the Contras.

The jury also heard that Reagan apparently approved a plan from North and

others in the government to airdrop intelligence data and recoilless rifles to

the Contras for the purpose of destroying ships carrying arms to the Nicaraguan

government.

Those actions all were at a time when Congress had banned U.S. military aid

to the Contras.

The closest the Supreme Court has come to ruling on so—called executive

privilege was in the Watergate tapes case of 1974. The special prosecutor had

subpoenaed the White House for tapes of 64 conversation and Nixon didn't want to

give them up.

In the case called Nixon v. U.S. the court ruled unanimously that Nixon had

to comply with the subpoena. The specific need for evidence in a criminal case,

the court said, outweighed the president's rights in the matter.

In 1975, President Gerald Ford gave a videotaped deposition as a defense

witness in the trial of Lynette (Squeaky) Fromme who was convicted of attempting

to assassinate Ford. Lawyers for the administration tried unsuccessfully to have

the court accept a written statement by the president. The videotape was played

in court.

Jimmy Carter, too, as president, gave videotaped testimony — twice. Once was

as a government witness in the perjury and gambling trial of a Georgia state

senator. The second time he taped testimony for a federal grand jury that was

investigating allegations that fugitive financier Robert Vesco sought to bribe

members of the Carter administration.
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Reagan was served with the subpoena while he was still president, along with

then—Vice President Bush. Both men sought to quash the subpoenas.

Attorney General Dick Thornburgh argued in a Jan. 13 court filing that the

summonses "raise profound constitutional concerns ... regarding the authority of

the courts to compel appearances by a former or sitting president."

He added that "The spectacle of a former or sitting president being subjected

to peremptory judicial process may chill foreign governments in the way they

deal with the president now and in the future."

On the day before the North trial started, Gesell ruled the defendant had not

shown that Bush had "relevant and material" testimony to give and squashed the

subpoena against the new president.

But Gesell left the decision on Reagan open. He'll probably make it this week

when the defense starts presentation of its case.
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The Washington Times

February 6, 1990, Tuesday, Final Edition

SECTION: Part F; COMMENTARY; Pg. Fl

LENGTH: 1037 words

HEADLINE: Skewed to the plebian

BYLINE: Bruce Fein

BODY:

Last Tuesday, U.S. District Judge Harold H. Greene commanded former

President Reagan to deliver more than a score of personal diary entries made

during his presidency to the indicted former National Security Adviser John M.

Poindexter. Judge Greene found that Mr. Reagan's entries "contain information

of significance" to Adm. Poindexter's defense to five charges of misleading

Congress and obstructing its probe of the Iran—Contra affair.

The defense seems to rest on these strained linkages:

* That Reagan knew of and authorized Adm. Poindexter's activities on behalf

of the Nicaraguan resistance, the Contras.

* That such knowledge and authorization is shown by Mr. Reagan's

abbreviated and elliptical diary references to a Poindexter trip to Central

America in 1985 on behalf of the Contras,

* A discussion of Iranian arms sales.

* Mr. Reagan's intervention with Honduras to obtain release of a shipment

of arms to the Contras that was seized by the Honduran military.

* U.S. military assistance to a Central American nation arguably to assist

the military arm of the Contras or to oppose the Sandinistas.

* That Mr. Reagan's knowledge and authorization of these pro—Contra

activities led Adm. Poindexter to believe all of his actions to bolster the

Contras militarily were legal; that Adm. Poindexter thus lacked any

self—interested motive to deceive Congress in its Iran—Contra investigation;

and, that any actions or communications by Adm. Poindexter that misled Congress

thus were committed without criminal intent.

Judge Greene's order will probably be opposed by Mr. Reagan on the grounds

of executive privilege. But even if that opposition prevails, Judge Greene's

embroilment of a former president in litigation on behalf of Adm. Poindexter's

contrived and attenuated theory of defense is dismaying. The judicial order

culminates the rapid emergence of the plebeian presidency and the stunning fall

of the imperial presidency that began with the 1974 Supreme Court decision in

United States vs. Nixon, ordering disclosure of presidential tapes to assist
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prosecution of the Watergate coverdup defendants.

Until the Nixon case, an unbroken political custom of almost two centuries

ordinarily shielded presidents from the coercion of either Congress or the

judiciary. In 1796, President George Washington refused a House request for

correspondence related to the controversial Jay Treaty with Great Britain. In

1843, President John Tyler withheld from Congress portions of reports regarding

alleged Indian frauds that would have interfered with executive—branch

discretion, disclosed confidential sources or exposed officials to malicious

publicity. In 1948, President Harry Truman refused a congressional demand for

the loyalty file of the director of the Bureau of Standards. President Dwight

Eisenhower, in 1954, forbade testimony during the Army-McCarthy hearings

regarding a meeting between Attorney General Herbert Brownwell and Army counsel

John Adams.

Judges treated presidential claims of privilege with exceptional deference

until the onset of the plebeian presidency. President Thomas Jefferson was

subpoenaed to provide documents to aid the defense in the treason trial of Aaron

Burr. But Jefferson's delivery of material to the trial court was expressly

voluntary, and he redacted portions of a letter that he believed should be kept

secret. Moreover, Burr then dropped his demand for the materials. President

James Monroe volunteered to answer interrogatories for use in a court—martial.

Until the Nixon tapes case, no other presidents had been entangled by the courts

in criminal prosecutions or private civil litigation.

After that landmark ruling, former President Nixon was required to appear

and be deposed in several civil cases and was subpoenaed to testify in the

Watergate criminal trial (but was excused because of ill health). President Ford

testified by videotape in the Squeaky Fromm criminal trial. President Carter

provided videotaped testimony as a prosecution witness in a federal trial and a

videotaped deposition to a grand jury investigating alleged White House efforts

to quash extradition proceedings against an international fugitive.

Prior to the Poindexter case, former National Security Council aide Oliver

North had abortively sought the testimony of President Reagan to develop a

defense. Panama's former strongman, Gen. Manuel Antonio Noreiga, predictably

will seek President Bush's testimony or records in his impending criminal trial.

The torrent of judicial orders directed to the plebeian presidency is

improvident. If the incumbent or a former president legitimately invokes

executive privileges, an appearance of a cover—up is generated and unjustified

cynicism of the office is promoted. If a privilege claim is denied, instant

appeals endlessly delay already lead-footed justice.

To defend executive privilege, former presidents must incur hefty legal

fees; and, if the defense is overruled, the appearance of a president or

presidential papers at trial creates a circus atmosphere fostered by the media

that disturbs the sobriety indispensable to legal fairness.

In addition, the perception abroad of hemorraging presidential

confidentiality will confound full and forthright presidential communications

with foreign leaders pivotal to charting enlightened United States policies.

And presidents will resist personal diaries — a treasure trove for students of

politics and political practitioners — because of a pervasive fear that
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premature and embarrassing disclosures may be demanded by court order.

A president uniquely makes momentous and knotty decisions affecting

countless people and frequently arousing strong antagonisms. Lawsuits generated

because of the ripple effects of presidential action are legion. If a president

must expect routine entanglement with such litigation, irresolution, timidity

and flaccidity will become permanent fixtures of the Oval Office.

The nation needs a presidency that sits midway between the plebeian and the

imperial. At present, it is skewed toward the plebeian.

Bruce Fein is a lawyer and free-lance writer specializing in legal issues.
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Former President Ronald Reagan testified behind closed doors for about six

hours here Friday, facing some of the most detailed questions he has ever had to

answer about his role in the Iran—Contra affair that rocked the closing years of

his second term.

Called as a defense witness by former White House National Security Adviser

John M. Poindexter, Reagan's appearance was videotaped so his testimony can be

scrubbed clean of any diplomatic and military secrets that may have been

mentioned. The tape will then be made public, perhaps as early as next week.

U.S. District Judge Harold H. Greene, scheduled to preside over Poindexter's

trial in Washington, starting March 5, brought his court —— lawyers, clerks and

others —— to Los Angeles to make it as convenient as possible for Reagan to

appear. Poindexter's lawyers plan to play the videotape for the jury once the

prosecution completes its case, making Reagan the star witness for the defense

of his former aide.

Reagan spent six hours and 40 minutes in Courtroom 8 on the second floor of

the Federal C Courthouse in the Civic Center, answering the initial batch of the

154 specific questions that Greene earlier authorized Poindexter's lawyers to

ask. The 79-year—old former President is scheduled to return this morning for

more questioning.

Reporters were kept more than 100 yards from the courtroom, which was guarded

by a contingent of U.S. marshals, when Reagan, accompanied by lawyers and Secret

Service bodyguards, walked across the hall from a stairwell to the court in the

morning and back in the afternoon. He gave a somewhat tentative wave each time

but said nothing.

There were no such restrictions when Greene, Poindexter, lawyers and other

participants departed for the day. But they provided little information about

the extraordinary session.

Greene said the hearing would resume at 9:45 a.m. today. When asked how many

of the 154 questions were asked Friday, the judge would say only that the taping

will conclude today, apparently indicating that much of the ground had been

covered.
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Poindexter's only comment as he left the courtroom was: "You'll have to ask

someone else."

Facing five felony counts of obstruction of Congress, making false statements

and conspiracy, Poindexter sought Reagan's testimony to bolster his contention

that his activities were authorized by the former President. Greene ruled that

the retired rear admiral could not get a fair trial unless he was allowed to

call Reagan as a witness.

Richard W. Beckler, Poindexter's lawyer, originally submitted a list of 183

questions that he hoped to ask. Greene threw out 29 of them because he said they

had no relevancy to the case or touched too closely on military or diplomatic

secrets. However, he said that Beckler could ask the others, following up if

necessary but introducing no new subjects.

Dan K. Webb, the chief prosecutor for Iran—Contra independent counsel

Lawrence E. Walsh, cross-examined Reagan.

The hearing posed something of a tactical dilemma for Webb. In the context of

the Poindexter case, his chief objective is to discredit the suggestion that

Reagan authorized the activities of his national security adviser. But from a

larger standpoint, the hearing provides the independent counsel's office with

the best chance it may ever get to assess Reagan's role in the affair, which

involved the sale of arms to Iran and the diversion of profits to the Contras in

Nicaragua.

Although the judge did not make public the precise questions, he said they

fell into several broad categories, such as the extent of Reagan's knowledge of

the shipment of missiles to Iran and the former President's understanding of

legislation which for a time barred U.S. assistance to the Contras.

Reagan originally asked to be excused from testifying on the grounds that a

subpoenaed court appearance would diminish the dignity of the office of the

presidency. But Greene ruled earlier this month that Reagan would have to

testify unless he invoked the doctrine of executive privilege, something the

former President declined to do.

"Although (Poindexter) might not have a valid defense based directly on the

claim that his illegal activities, if any, were known to the President, the fact

of the President's knowledge of, and apparent acquiescence in, such activities

—— if that is what occurred -— would be material evidence, for it would bear on

(Poindexter's) specific intent to commit various offenses," Greene said in

ordering Reagan to provide the taped testimony.

Reagan and some other participants had lunch brought to the courtroom that is

usually presided over by Manuel L. Real, chief judge of the Central District of

California. However, Poindexter and a few others left the courtroom for lunch,

delaying the taping by about an hour.

With no matters of substance leaking out of the courtroom, a swarm of

reporters interviewed whomever they could. When Steve Preoteasa, a Romanian

immigrant who runs the International Deli in the Los Angeles Mall across the

street from the courthouse, arrived with a tray of turkey, ham, roast beef and

chicken salad sandwiches, he briefly became the center of attention.
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Preoteasa, an outspoken anti—Communist, said he wanted to tell Reagan that he

was a longtime admirer. But the marshals would not let him into the courtroom,

choosing instead to carry in the sandwiches and an order of Chinese food that

arrived shortly after.

The Reagan drama was played out in one of several large courtrooms on the

second floor of the 17—story 1930s—era building. It is frequently referred to as

"the ceremonial courtroom" because many of the court's most formal functions

take place there.

The walls are decorated with 14 large oil paintings of the men who have been

the chief judge of the central district.

Three cameras were used to tape the hearing, one trained on Reagan, one on

the judge and one on the lawyer asking the questions.

Security in the courthouse is usually very heavy with metal detectors

regularly used to screen all visitors. Samuel Cicchino, chief deputy U.S.

marshal, said his agents sealed off Courtroom 8, permitting entry only to

authorized people. He said everyone who goes into the courtroom is photographed.

"Everything is going rather smoothly," he told reporters a few hours after

the hearing began.

Staff writer Henry Weinstein contributed to this story.

PRESIDENTIAL COURT TESTIMONY

Former President Ronald Reagan waived his right of executive privilege to

give videotaped evidence Friday that will be used in the defense of former

National Security Adviser John M. Poindexter. Poindexter faces criminal charges

arising from the Iran—Contra scandal. Reagan is not the first to provide court

testimony:

1807: President Thomas Jefferson provided a sworn statement for the treason

trial of Aaron Burr, who was accused of trying to foment a rebellion in part of

the newly acquired Louisiana Purchase. Supreme Court Chief Justice John Marshall

originally ruled that Jefferson could be compelled to appear in court but agreed

on the precedent—setting compromise allowing the statement alone.

18705: President Ulysses S. Grant gave a deposition in the criminal trial of

his confidential secretary.

1975: President Gerald R. Ford presented testimony on videotape at the trial

of his would—be assassin Lynette (Squeaky) Fromme.

1978: President Jimmy Carter provided on videotape testimony at a criminal

trial in Georgia in which two state officials were charged with conspiracy to

protect gambling interests. Carter had been Georgia's governor.

1980: President Jimmy Carter also presented videotape testimony for a grand

jury investigating Robert Vesco, the fugitive financier.
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1980: Former President Richard M. Nixon, after leaving office, appeared

voluntarily as a witness at the trial of two ex-FBI agents, who were found

guilty of authorizing illegal break-ins in search of fugitive members of the

radical Weather Underground. Nixon also provided depositions in some

Watergate—related trials.

Compiled by Times Researcher Aleta Embrey

GRAPHIC: Photo, COLOR, Former President Ronald Reagan leaves Los Angeles federal

courthouse after first day of testimony. KEN LUBAS / Los Angeles Times
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Former President Ronald Reagan, in testimony made public Thursday, said he

had no recollection of ever being told that profits from Iran weapons sales were

diverted to the Nicaraguan contras, and that he "never had any inkling" White

House aide Oliver North was secretly helping the guerrillas.

Reagan, who was subpoenaed by the defense in the upcoming trial of his

onetime national security adviser, John Poindexter, neither clearly exonerated

Poindexter nor critically undermined his defense. Nor did his videotaped

testimony do much to answer questions about who authorized the diversion at a

time when such aid to the contras was illegal.

But his deposition did reveal startling gaps in the memory of the 79—year—old

former president. In all, Reagan said "I don't recall" or "I can't remember" 88

times in the eight hours of testimony taken Feb. 16—17 in Los Angeles.

At one point, Reagan said he could not identify Gen. John Vessey, who served

for more than three years as his chairman of the Joint Chiefs of Staff. At other

times, he said he could not identify a picture of contra leader Adolfo Calero,

could not recall a shipment of Hawk missiles to Iran in November 1985, had no

memory of signing one presidential finding relating to the shipment of weapons

to Iran and had only the slightest recollection of signing a second such

finding.

He also appeared hazy on the identity of Eugene Hasenfus, an American whose

shooting down over Nicaragua helped precipitate the unraveling of the

then-secret Iran—contra operation. And Reagan seemed totally unable to recall

what the Tower Commission — a panel he appointed in December 1986 to investigate

the affair - said in its report three months later.

Despite concerns that some material would have to be withheld from the public

because of national security considerations, the judge released the entire

transcript of the deposition once the Bush administration said it saw no need

for deletions.

In defense of his sporadic recollections, Reagan said that he had been told
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by statisticians that he met on the average with about 80 people a day for eight

years and that 50 million pieces of paper accumulated during his presidency.

Reagan was clear and emphatic, however, on his dedication to the

anti—communist contras, explaining his belief that the Soviet Union planned to

"take Eastern Europe . . . organize the hordes of Asia and . . . move on to

Latin America. And once having taken that . . . the United States would fall

into their outstretched hand like overripe fruit."

The deposition was the former president's first testimony under oath about

his knowledge of the Iran—contra affair.

The testimony also represents the first time a U.S. president has testified

about his own conduct in office in connection with a criminal trial. President

Gerald Ford provided videotaped testimony in the trial of Lynette "Squeaky"

Fromme, who tried to assassinate him, and President Jimmy Carter gave videotaped

depositions in two criminal trials and a grand jury investigation.

Wearing a dark suit with white shirt and dark tie, Reagan looked much like

his presidential days, his hair grown back from minor brain surgery last year

but showing a gray patch near the right temple.

Reagan was sworn in and, like any other witness, spelled his last name for

the court reporter. He looked mildly nervous when U.S. District Judge Harold

Greene thanked him for appearing despite the inconvenience, but seemed to relax

when he recounted his background as a former president, California governor and

actor.

"Prior to working in the movie business, I was a sports announcer in radio,"

he said.

Despite the objections of all parties in the case, Greene ordered the release

of a 293—page transcript of the deposition and allowed reporters and members of

the public to view a videoptape of it before the trial. But the judge said news

organizations could not have copies of the videotapes until after they were

played at the trial, because premature widespread showing could jeopardize

Poindexter's right to a fair and impartial jury.

Poindexter, who testified during the 1987 Iran-contra congressional hearings

that he never told Reagan about the diversion scheme to allow the president

"plausible deniability," sat in the courtroom during Reagan's deposition.

Poindexter, who is charged with lying to Congress, obstruction of Congress

and conspiracy, is scheduled to go on trial March 5. His defense appears to rest

on the theory that Reagan either approved of or knew about his aides' secret

activities on the contras' behalf.

Reagan denied any knowledge of the diversion. But he also emphasized that he

repeatedly told his staff he wanted to help the contras in any way possible as

long as no one broke the law.

There was a certain deference throughout the deposition proceedings, with

Greene and the lawyers addressing Reagan as "Mr. President." Richard Beckler,

Poindexter's lead attorney, who can be combative in court, was generally low—key
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in his questioning.

But Dan Webb, the former U.S. attorney in Chicago who is prosecuting the case

for the independent counsel's office, sparred with Reagan several times over

whether he knew about or approved the diversion of funds to the contras or the

destruction of government records about the scheme.

At one point, a clearly agitated Reagan said, "for heaven's sake, no!" when

Webb asked if he had approved or authorized a diversion of funds in violation of

a law banning any such aid. But, he added, "no one has proven to me that there

was a diversion."

He also said Poindexter should have told him about any diversion "if he knew

about it . . . unless maybe he thought he was protecting me from something."

Reagan said he did not recall the Tower Commission's reporting that North and

the National Security Council were providing military aid to the contras, who

were waging war against Nicaragua's Sandinista government. When asked whether

the panel ever explained how the U.S. received more than $12.2 million it was

owed for a shipment of TOW anti—tank missiles to Iran, and how excess profits

might have been diverted, he said he didn't think it was explained.

When Webb said the answer was "completely unresponsive," Reagan shot back, "I

don't think it is unresponsive to state what I appointed the commission to do

and what I tried to get from them, and they could not supply that information

until this day."

Reagan said prosecutors for the first time were bringing to his attention the

Tower Commission's reference to a diversion.

"This is the first time I have ever seen that," Reagan said.

President Bush's national security adviser, Brent Scowcroft, who also was a

member of the Tower Commission, said Thursday that Reagan had been briefed on

the report at the time. White House reporters recalled that when the report was

released in February 1987, Reagan held a copy aloft and said he planned to take

it to Camp David to study.

As for North's participating in the illegal scheme to aid the contras, Reagan

said, "I never had any inkling" such a thing was going on.

He also said he and North "did not meet frequently or anything of that kind,

nor do I remember ever having a single meeting with him, as has been hinted at

times by others."

In trying to explain his faulty memory, Reagan said at one point that his

administration was concerned with more than "this Iranian issue."

"That was just one of many things that were going on," he said. "The

government was involved in things of great import, not only having to do with

domestic problems, but with the Cold War and things of that kind, and trying to

arrive at treaties with regard to nuclear weapons and so forth."

Perhaps the most startling lapse in Reagan's memory involved Vessey, who was
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chairman of the Joint Chiefs of Staff from 1982 to 1985.

His name arose when Beckler referred to a Central American trip made by

Vessey and then asked Reagan to explain who Vessey was.

"Oh, dear," the former president said. "I could ask for help here. The name I

know is very familiar ."

At Vessey's retirement in 1985, Reagan said to the army general, "A career

like yours, combining as it does heroism, patriotism, competence, wisdom and

kindness, doesn't need elaboration from commanders in chief or presidents. It

speaks enough all by itself, and today I'll let history be your valedictorian,

not me."

LANGUAGE: ENGLISH
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President Clinton's testimony under oath before the Whitewater prosecutor

Sunday was not unprecedented, but it is one more issue added to a legal pad full

of presidential legal problems that have stirred debate among constitutional

scholars.

For a presidency that is only 18 months old, the list of constitutional

issues is surprisingly long.

No specifics were released Monday of what Clinton provided independent

counsel Robert Fiske about Whitewater, the suicide of White House legal aide

Vincent Foster, or a possible White House cover—up of Whitewater.

The session in the White House residence lasted 90 minutes, and a

stenographer took notes.

Hillary Clinton had a separate hourlong interview.

The very act of their testifying has raised questions.

Can a president perjure himself if he lies under oath administered by a court

reporter? The answer is decisively yes, constitutional lawyers say.

Less certain is whether a president can be indicted for something he says

under oath or fails to say.

Some legal scholars say he can, but others say that is what the impeachment

process is all about. The uproar over President Gerald Ford's pardon of his

predecessor, Richard Nixon, was all about allowing the former president to

escape a possible indictment.

Special White House counsel Lloyd Cutler issued a statement Monday saying

that the Clintons voluntarily decided to give their testimony under oath to

Fiske because they want to cooperate fully.

It would have been a messy predicament for everyone if the Clintons had

refused. They have steadfastly said they Would not invoke executive privilege,

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 280



 

 

Page 4

THE ARIZONA REPUBLIC, June 14, 1994 FOCUS

as Nixon did during Watergate.

Jimmy Carter Was the first sitting president to provide SWOrn teStimony in a

criminal investigationl He teStified under oath for.four hours at the White

House to independent counsel Paul Curran, who was investigating the handling of

loans to Carter“s family peanut business. Curran handed the testimony over to'a

federal grand jury in Atlanta, and his final report found unequivocally no

illegality.

Ronald Reagan testified to the Tower Commission about the Iran—contra

scandal, and so did his vice president, George Bush. There were strong hints by

Iran—contra independent counsel Lawrence Walsh in his final report that he

believed that both Reagan and Bush had lied about the extent of their knowledge

about the sale of arms to Iran and the diversion of funds to the Nicaraguan

contras and the subsequent cover—up.

No personal legal action was ever brought against either man. Bush also

testified under oath as president, denying a plot for an "October surprise" to

free 52 Americans held hostage in Iran as an election—year benefit for Reagan.

Another unresolved question is whether the Clintons will pay the entire legal

bill they will owe when the Whitewater issue is finally resolved. Just the

appearance of their Whitewater lawyer, David Kendall, at the White House

residence Sunday will result in a bill of about $1,000, let alone his

preparation time. Also present Sunday was Cutler, who is temporarily serving as

White House lawyer without pay.

Eventually, according to Mrs. Clinton, the Clintons could owe hundreds of

thousands of dollars in legal fees.

The White House has floated a trial balloon of setting up a legal—defense

fund to raise money through private channels. That has made many people uneasy

because of the potential for conflicts of interest.
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The judge in the trial of Oliver L. North today emphatically rejected an

attempt to force Ronald Reagan to appear as a witneSs, declaring that no written

evidence had yet been found to suggest that Mr. Reagan authorized the illegal

acts Mr. North is accused of committing.

The ruling by Federal District Judge Gerhard A. Gesell dealt a blow to Mr.

North, whose attorneys wanted the former President summoned as their first

witness when the defense began its case Monday.

”There has been no showing that President Reagan’s appearance is necessary

to assure Lieutenant Colonel North a fair trial,” the order read.

”Accordingly, the subpoena is quashed.”

Mr. Reagan, in response to the judge’s order, told a California television

station that he would have resisted efforts to force his appearance.

”I made up my mind I wasn’t going,” the former President told KESQ—TV, an

ABC affiliate in Palm Springs. ”I think it would have set a precedent that the

next President doesn’t have a right to impose on other Presidents. No President

has ever been subpoenaed.” While no President has been ordered to testify about

decisions he made in office, subpoenas have been issued in criminal cases to

chief executives.

Judge Gesell also turned down a defense motion to dismiss all 12 criminal

charges against the former aide to the National Security Council. The charges

include making false statements to Congress and obstructing an Attorney

General's investigation into the Iran—contra affair.

In announcing his decision, the judge said sufficient evidence had been

produced by the prosecution to warrant submitting all the charges to the jury.

He said his determination was based on his belief that there was sufficient

evidence for a jury to decide whether ”the defendant is guilty on all of the

counts.” The jury was not in the courtroom at the time.

No ’Generalized Inquiry'

As the judge uttered the word ”guilty,” Mr. North’s resolutely impassive

countenance seemed to crack. He looked up, his face creased as if in pain, and

slowly shook his head. After a few seconds, he assumed the same grave demeanor
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he has displayed throughout the trial, staring toward a far wall and slowly

tapping a felt tip pen on a pad.

Without Mr. Reagan, it is not clear whom Mr. North’s lawyers will present in

his defense. The chief defense lawyer, Brendan V. Sullivan Jr., has said he

would ask the judge to show the jury a four—hour videotape of John M.

Poindexter’s testimony before the Iran—contra Congressional committees. Mr.

Poindexter, the former national security adviser, testified that he had approved

some of Mr. North’s activities.

The order waiving Mr. Reagan’s appearance appeared to foreclose the

possibility that he would soon be asked under oath to Clarify his role in the

Iran—contra affair, the central unanswered question.

The judge acknowledged a widespread desire to know more about Mr. Reagan’s

actions, but he rejected public interest as a reason to compel Mr. Reagan’s

appearance. "While there is understandable public interest in what a President

may have known or may have done, the focus of North’s trial does not involve any

necessity for such a generalized inquiry,” the judge said.

The former President has emerged in the trial as the central offstage

character in the drama. Defense lawyers have said repeatedly that he was the

ultimate inspiration and authority for Mr. North’s actions.

But the judge concluded that there was no written evidence to suggest that

Mr. Reagan authorized any of the activities that are the subject of the charges

against Mr. North.

"The written record has been exhausted in this regard," the judge said, in

material presented so far in the trial, in the secret documents furnished to the

court in any public records, in an extensive written statement given by Mr.

Reagan in late 1987 in response to questions from Government prosecutors or in

portions of Mr. Reagan's personal diary obtained by prosecutors.

The judge said, however, that Mr. Reagan’s approval of the broad policies

under which Mr. North operated was clear from the former President’s public

statements, previous investigations and the trial record.

Mr. Reagan encouraged his subordinates to support the Nicaraguan rebels in

spite of a Congressional ban on Government assistance from 1984 to 1986 and in

Janurary 1986 authorized covert arms sales to Iran, the proceeds of which were

diverted to aid the rebels.

The specific charges against Mr. North stem in large part from his efforts to

conceal his activities in the arms sales and in behalf of the contras.

Judge Gesell said his decision was rooted squarely in the failure of the

defense to show that Mr. Reagan’s testimony was needed, rather than on legal

theories that contend former Presidents are immune from appearing at criminal

trials.

Jefferson Subpoenaed

No sitting President has ever testified in court in a criminal trial,

although a few Presidents and former Presidents have provided testimony or its
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equivalent in criminal trials and grand jury proceedings.

Thomas Jefferson received a subpoena in 1807 demanding that he turn over a

letter sought by defense lawyers in the treason case against Aaron Burr, Mr.

Jefferson’s first Vice President.

Chief Justice John Marshall, who presided over the trial, declared that the

President was subject to law. After first resisting, Mr. Jefferson submitted the

letter, making clear that his decision was voluntary.

During the 1974 trial in the cover—up of the Watergate affair, John D.

Ehrlichman, a domestic policy adviser at the Nixon White House, sought Mr.

Nixon's appearance. But the President was too ill to appear.

In 1975, Gerald R. Ford consented to a videotaped interview for use in the

trial of Lynette Fromme, who was convicted of attempting to assassinate him. In

1980, Jimmy Carter answered questions on a videotape in a grand jury

investigation of Robert L. Vesco, the fugitive financier.

In 1980, Mr. Nixon appeared as a witness in the trial of two former officials

of the Federal Bureau of Investigation who had been accused of conducting

illegal break—ins.
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Friday’s ruling by a judge against forcing Ronald Reagan to testify in Oliver

North’s defense is in line with two centuries of U.S. history.

No president or former president has ever been compelled to testify in open

court, according to the Justice Department.

The issue of executive privilege —— the privilege of chief executives to

refuse to testify —- was first raised by Thomas Jefferson, who received a

subpoena in 1807 demanding that he turn over a letter sought by defense lawyers

in the treason case against Aaron Burr, Jefferson’s first vice president.

Jefferson cited the independence of the executive branch from the judicial

branch and refused, at first, to release the letter. Eventually, he turned it

over, but made it clear his decision was voluntary and not in response to the

subpoena.

President James Monroe was served with a subpoena to testify at a criminal

trial, but based on his attorney general’s advice, he declined, saying his

presidential duties were paramount.

He said he would submit to a deposition —— in which attorneys would interview

him outside court -— but the court instead submitted written questions to him,

called interrogatories, which he answered.

Reagan has already answered interrogatories submitted to the grand jury that

ultimately returned the indictment against fired White House aide North. Judge

Gerhard Gesell ruled Friday that Reagan need not testify to guarantee North a

fair trial.

Abraham Lincoln voluntarily appeared before a congressional committee.

Ulysses S. Grant at first volunteered to testify at a criminal trial, but

after consulting with his staff chose to give a deposition instead.

Richard Nixon, the only president to resign, was ordered to produce the

Watergate tapes in response to a subpoena after the tapes were shown to be

necessary to the fair administration of justice.

Gerald Ford gave a deposition for the trial of Lynette "Squeaky" Fromme, who

attempted to assassinate him, but his statement concerned only his eyewitness

account of the attempt on his life, not the way he carried out his presidential

duties.
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Former presidents John Tyler and John Quincy Adams appeared before

congressional committees in response to subpoenas in the investigation of

whether their Secretary of State Daniel Webster improperly disbursed funds from

a confidential fund.

And Nixon gave several depositions after he resigned.

The Justice Department claims that in the case of presidents and former

presidents, a "high threshhold of relevance" is required to compel testimony.

That is, litigants must make absolutely clear that the president’s testimony or

deposition is essential to assure a fair trial.

When Nixon claimed executive privilege, the court denied it only because of

"the demonstrated, specific need for evidence in a pending criminal trial."
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HEADLINE: NORTH LAWYERS RENEW BID FOR REAGAN TO TESTIFY;

JUDGE DECLINES TO RULE BUT LEGAL SOURCES SAY EX—PRESIDENT MAY HAVE TO APPEAR

BYLINE: By ROBERT L. JACKSON, Times Staff Writer

DATELINE: WASHINGTON

BODY:

Attorneys for Oliver L. North renewed their request Friday to compel former

President Ronald Reagan to testify at the fired White House aide’s trial, amid

growing indications that the former President eventually will have to take the

witness stand in the Iran—Contra case.

U.S. District Judge Gerhard A. Gesell declined to make an immediate ruling on

the brief motion by North’s defense but legal sources close to both sides of the

case said that they expect Reagan will be required to appear at some point.

The six weeks of testimony in the trial have provided more substantial

grounds for questioning the former President about his instructions to

subordinates on aid for the Nicaragua’s Contra rebels at a time when it was

banned by Congress, the sources said.

Defense Given Latitude

During the trial, Gesell has shown his willingness to give North’s lawyers

broad latitude in questioning witnesses.

Brendan V. Sullivan Jr., North’s principal attorney, said in his motion that

"the importance of Mr. Reagan's testimony to the defense of this case is clear "

A spokesman for independent counsel Lawrence E. Walsh’s office, which is

prosecuting the case, said that prosecutors probably will remain neutral on the

issue, but a Justice Department spokesman said that the agency "will pursue" its

pending court motion to block an earlier defense subpoena for Reagan.

Theodore B. Olson, a Washington attorney who is representing Reagan, declined

immediate comment.

In January, Gesell quashed North's subpoena for the testimony of President

Bush but refused to quash a similar subpoena for Reagan. The judge hinted that

he might order Reagan’s appearance later if testimony at the trial showed it to

be necessary.

May Call Hearing
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One lawyer in the case, who asked to remain anonymous, predicted that Gesell

would call a hearing next week before reaching a decision. The lawyer said he

doubts, in any event, that Reagan will have to appear as early as March 31 as

requested in Sullivan’s latest motion.

In presenting the government’s case, prosecutor John W. Keker has elicited

extensive testimony that the retired Marine officer and former National Security

Council aide made false statements to Congress and obstructed congressional

inquiries into his secret efforts to support the Contras. Those are the

principal allegations among 12 felony counts on which North is being tried.

But in cross—examination of key prosecution witnesses, Sullivan has attempted

to show that North had top—level authorization for his efforts to aid the rebels

and that Reagan had a greater role than previously known.

Trial testimony has shown that the former President, for example, passed

instructions to his subordinates that they should, in the words of former

National Security Adviser Robert C. McFarlane, "keep the Freedom Fighters

(Contras) together, body and soul," after Congress cut off military aid in 1984.

Not to Share Information

McFarlane, who testified for five days, also said that Reagan approved

soliciting funds from U.S. allies to make up for the lost funding and warned

that the existence of this effort was "not to be shared" with Congress.

Reagan underscored this admonition by telling his top aides that "we’ll all

be hanging by our thumbs in front of the White House" if Congress found out that

his Administration was seeking Contra funds from other nations, according to

McFarlane and official minutes of a June 25, 1984, meeting.

Witnesses have suggested that Reagan thought Congress would refuse ever to

resume aid if it learned of this unofficial substitute assistance.

No testimony or evidence introduced to date has countered the allegation that

North deliberately misled Congress. But Sullivan hopes to convince the jury that

the retired Marine lieutenant colonel, following the directions of his

commander—in—chief, had "no criminal intent" in his actions and that this should

be considered a key mitigating factor, legal sources said. To that end, they

said, direct testimony from Reagan seems highly relevant.

Deference to Presidents

Legal precedent protects a sitting President from being compelled to testify

at a trial in all but the most extreme circumstances, attorneys say. But such

deference may no longer shield him after he leaves office, they said.

During the Watergate scandal, U.S. District Judge John J. Sirica agreed with

a request of former White House aide John D. Ehrlichman that former President

Richard M. Nixon should be called to testify as a defense witness.

Nixon, suffering from phlebitis at his home in San Clemente, objected that he

was too ill to travel to Washington. Sirica, however, was so insistent that he

sent a panel of court—appointed doctors to examine the former President and only

relented after the doctors reported that Nixon was seriously ill.
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If Reagan is compelled to testify in the trial’s remaining two months, the

former President likely would be pressed about his instructions to his staff and

the extent of his knowledge of their activities.

Statements by Reagan

In his statements on the Iran—Contra scandal, Reagan has said that he did not

know North was directly advising and assisting the Contras and that he did not

approve or direct any illegal actions.

Asked by Keker if Reagan ever recommended lying to Congress, McFarlane simply

answered in the negative. He did not say that Reagan counseled against lying,

however, and other prosecution witnesses suggested that North is not the kind of

person who would understand the subtle difference between lying and not sharing

information.

North has been portrayed by these witnesses, called by the prosecution, as a

deeply religious, dedicated, high—energy military officer with a "can do"

attitude toward any order given him by a superior officer, especially his

commander—in—chief.
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HEADLINE: North Tactic Revives Old Debate: Can A President Be Forced To Testify?

DATELINE: WASHINGTON

BODY:

The effort by Oliver North to compel President Reagan and President—elect

Bush to testify at his Iran—Contra trial has renewed a debate, almost as old as

the Union, over "executive privilege."

Can a president, or a former one, be forced to testify in a legal case?

Courts have provided little guidance, but constitutional experts said Tuesday

that North’s legal tactic may succeed.

No sitting president ever has testified in court in a criminal trial, but

several have provided testimony or what might be considered the equivalent.

The personal stakes are high for North. The former White House aide is

charged with theft, conspiracy to defraud the government and several other

felonies in the case involving the support of Nicaraguan rebels with money from

the sale of U.S. weapons to Iran.

His trial is scheduled to begin Jan. 31 — just 11 days after Bush is to

succeed Reagan. Besides Reagan and Bush, subpoenas also have been issued for

other key figures in the Reagan administration, including Secretary of State

George P. Shultz and four other State Department officials.

The man who first tried to force a president to testify was Aaron Burr, a

former vice president who stood trial in 1807 on charges of treason.

Burr sought to force Thomas Jefferson, the president under whom he had

served, to testify at the trial.

Jefferson resisted. But Chief Justice John Marshall, presiding over the

trial, ruled against Jefferson. The president eventually avoided having to

appear by releasing some information Burr had sought.

The closest the Supreme Court has come to ruling on the issue presented by

North’s subpoena came in the Watergate tapes decision of 1974, in a case called

Nixon vs. U.S.

The court then ruled, 8—0, that President Richard M. Nixon had to comply with

a special prosecutor’s subpoena seeking the surrender of White House tape

recordings.
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"The general assertion of privilege must yield to the demonstrated, specific

need for evidence in a pending criminal trial," the high court ruled 15 years

ago.

Jerome Barron, a law professor at George Washington University here, said

Tuesday the 1974 decision is a strong precedent for North.

"Whether Mr. Reagan or Mr. Bush can be subpoenaed was resolved in Nixon vs.

U.S., and the answer is yes," Barron said.

"If the evidence (sought by North) is material, I think Reagan and Bush can

be required to appear," Barron said.

On the other hand, unnamed Justice Department sources were quoted by The

Washington Post as saying that Nixon vs. U.S. offers support for fighting

subpoenas of Reagan and Bush. They said the Supreme Court emphasized that its

Watergate—tapes decision did not deal with a claim of privilege based on

national security grounds.

Justice Department and White House officials have said they will try to have

the subpoenas thrown out.

Stanley Brand, a Washington lawyer who once served as general counsel to the

House of Representatives, said North may succeed.

"My sense is North has a good claim. The president was involved in the

process, and one of North’s defenses is that he was serving the president by

following orders," Brand said.

In 1975, then—President Gerald R. Ford gave a videotaped deposition in the

trial of Lynette "Squeaky" Fromme, who was convicted of trying to assassinate

Ford. The videotape was played for jurors at Fromme’s trial.

While in office, President Jimmy Carter provided videotaped testimony in two

criminal prosecutions.
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BYLINE: By BOB SPRINGER, Associated Press Writer

DATELINE: SPRINGFIELD, Ill.

BODY:

Process servers have been unable to get past U.S. Secret Service agents to

serve former President Richard M. Nixon with a subpoena seeking written

testimony, the lawyer for an Illinois couple suing Ford Motor Co. said

Wednesday.

Nixon’s written deposition is sought along with ones from Henry Ford II and

Chrysler Corp. Chairman Lee Iacocca in a $4.5 million damage suit brought by

Donald and Peggy Sweet of rural Mechanicsburg.

The couple contends the three men met in the White House in 1971 and

discussed relaxation of federal regulations on fuel tank safety. Ford was

chairman of the No. 2 U.S. automaker, and Iacocca was president of Ford at the

time.

Mrs. Sweet suffered third-degree burns over most of her body, and the

couple's child also was injured, when the gas tank of their 1969 Ford station

wagon exploded after the vehicle was hit in the rear by a truck near Litchfield,

Ill., about 35 miles south of Springfield.

Thomas Tobin of Chicago, attorney for Ford Motor Co., has called the

depositions a "fishing expedition." He said last week that the Sweets don’t know

if the alleged conversation between the former president and the two auto

company officials took place or, if it did, the date and time of such a meeting.

Thomas Londrigan, the Sweets’ attorney, said in an interview Wednesday that

private process servers have been blocked so far from delivering the subpoena on

Nixon. He said the former president either has been away from his New Jersey

home or New York City office, or Secret Service agents have blocked the servers’

path to his door.

Londrigan said he may ask a federal judge in New York to use U.S. marshals to

deliver the subpoena if the private servers' efforts continue to be

unsuccessful.

Londrigan spoke after a hearing in which U.S. District Judge Harold Baker

denied a request by lawyers for Henry Ford that the deposition not be required
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of him.

Baker upheld last Friday’s denial by a U.S. magistrate of an identical

request to quash the subpoena for Ford, and set Sept. 7 for taking written

testimony from him.

A federal judge in Detroit has not ruled on a request by Iacocca’s lawyers

that the subpoeana for his deposition be quashed.
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HEADLINE: BUSH EXCUSED FROM NORTH TRIAL; REAGAN PUT ON CALL;

PRESIDENT’S SUBPOENA QUASHED

BYLINE: From Times Wire Services

DATELINE: WASHINGTON

BODY:

The federal judge in the Iran—Contra case threw out Oliver L. North’s

subpoena of President Bush but ruled today that former President Ronald Reagan

can be compelled to testify in the case against his former aide.

U.S. District Judge Gerhard A. Gesell, clearing one of the last obstacles to

the scheduled start of North’s trial Tuesday, ruled that the former White House

aide had made no showing that Bush "has any specific information relevant and

material" to the charges against North.

Gesell said Reagan "shall remain subject to call" to testify in the case but

said in his three—page order that there would be further proceedings if it is

found necessary to summon the former President as a witness.

Gesell also quashed, with "one narrow exception," North’s subpoena for

Reagan’s personal diary.

The judge said portions of the diary might become part of the trial "if at

some point" North’s defense team "supports a claim that President Reagan

ordered, directed, requested or, with advance knowledge, condoned any of

North’s" alleged criminal activities in the diversion of Iranian arm—sales

profits to the Contra rebels in Nicaragua.

’Production Procedure’

In that event, Gesell said, "an appropriate production procedure" must be

developed for reviewing the former President’s diary and determining whether any

of the entries support North’s assertions.

North contended in testimony at the congressional Iran—Contra hearings in

1987 that all of his activities were authorized by superiors in the Reagan

Administration and that he reported to former national security advisers Robert

C. McFarlane and John M. Poindexter.

Government lawyers had challenged the subpoena for testimony by Reagan and

Bush as unprecedented.

They argued on constitutional grounds that Reagan and Bush enjoyed executive

privilege and could not be forced to testify on sensitive national security
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issues.

Gesell’s order implemented a tactic he had indicated at a hearing Friday that

he would use with regard to Reagan's testimony. Gesell said then that

circumstances may change as evidence is introduced at the trial and that

testimony of certain individuals may become relevant.

The 12 counts against North include obstruction of Congress, destruction of

documents and acceptance of illegal gifts.

2 Counts Thrown Out

The two key counts returned against North March 16 —— conspiracy to defraud

the government and theft of government property —— were thrown out earlier this

month. An interagency committee of intelligence experts feared that trial on

those two charges could expose so much classified information that the national

security would be jeopardized.

If convicted on all counts, North faces a maximum 60 years in prison and $3

million in fines.

Independent prosecutor Lawrence E. Walsh has turned over trial duties to his

chief deputy, John Keker.

Jury selection is expected to take about two weeks, and lawyers for both

sides have predicted that the trial will take about five months.
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HEADLINE: BUSH, REAGAN TO BE SUBPOENAED AT POINDEXTER IRAN-CONTRA TRIAL
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DATELINE: WASHINGTON, June 16

BODY:

Attorneys for former White House aide John Poindexter said on Friday they

plan to subpoena President George Bush and former President Ronald Reagan at his

Iran—Contra trial.

But prosecutors announced that they would move to drop the must serious

charges against Poindexter, just as they had been forced to do in the case

against his onetime White House aide, Oliver North. They said they were

concerned that national security secrets might be revealed.

If the charges are dropped, it may not be necessary to subpoena Bush and

Reagan, the prosecutors said.

The charges go to the heart of the Iran—Contra scandal, alleging wrongdoing

in the secret scheme to sell weapons to Iran and divert millions of dollars in

profits to the Nicaraguan Contra rebels in 1985—86, when Congress had banned

military aid to them.

The disclosure of the subpoenas at a pre—trial hearing raised the prospect of

new problems for Bush and Reagan, both of whom have been trying to put the

Iran—Contra scandal behind them.

"My client had substantial contact with both individuals during the events

outlined in the indictment," defence attorney Richard Beckler said.

Poindexter, the White House national security adviser under Reagan, has taken

responsibility for authorising the covert activities conducted during the

Iran—Contra affair. Bush was vice president at the time.

Both Reagan and Bush received defence subpoenas at North’s Iran—Contra trial,

but the judge in that case ruled that their testimony was not necessary or

relevant.

During the North trial, there was damaging evidence and testimony showing

that Bush and Reagan had been actively involved in the efforts to support the

Nicaraguan Contra rebels.

Independent special prosecutor Lawrence Walsh said he plans to seek next week

the dismissal of the two most serious charges involving theft of government

property and fraud and the narrowing of the conspiracy charge against

Poindexter.
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He said the defence was seeking documents of the "utmost sensitivity."

The same conspiracy and theft charges had to be dropped against North after

the Bush administration in January refused to make publicly available at the

trial classified documents demanded by the defence.

The prosecutors previously had hoped to salvage the three charges against

Poindexter, arguing that the North trial showed that the case could go forward

without jeopardising national security.

The four other charges against Poindexter allege obstruction of Congress and

making false statements about the scandal. No trial date has been set.

North, who was an aide to Poindexter, is scheduled to be sentenced on June 23

after being found guilty of helping to obstruct Congress in its efforts to learn

about the scandal in 1986, shredding secret documents and accepting an illegal

gratuity in the form of a 14,000—dollar home security fence.

North, who was acquitted on nine other counts, faces up to 10 years in prison

and 750,000 dollars in fines.
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HEADLINE: Appeals Judge Questions Why Reagan Didn’t Testify for North

BYLINE: By PETE YOST, Associated Press Writer

DATELINE: WASHINGTON

BODY:

A federal appeals judge hearing Oliver North’s Iran—Contra case Tuesday

questioned why North wasn’t allowed to call former President Reagan as a defense

witness at his trial.

During nearly 2 hours of arguments, U.S. Court of Appeals Judge Laurence

Silberman noted that Reagan’s written answers to questions in the Iran—Contra

affair were submitted to a grand jury, but were never provided to North’s

lawyers.

Silberman, one of three judges who will rule on North's appeal of his

conviction on three felony counts, asked why, "as a matter of basic fairness"

Reagan’s written answers weren’t turned over to the defendant.

Government attorney Gerard Lynch said the judgment was made that Reagan's

written answers would not have been "helpful" to North and so weren’t turned

over.

"But our system ... is based on" giving someone accused of a crime wide

latitude in obtaining information for his defense, responded Silberman.

The appeals court panel consists of Silberman and David Sentelle, both Reagan

administration appointees, and Carter administration appointee Patricia Wald,

chief judge of the appeals court.

Indicating that Reagan’s written answers in the Iran—Contra inquiry may have

been more general than specific, Silberman said that "what troubles me is we

don’t have a very good idea” of what Reagan might have said as a defense witness

for North.

If North had worked in the State Department and Reagan had been secretary of

state, there would have been no question that he would have been called to

testify, said Silberman.

North, who was convicted of aiding and abetting an obstruction of Congress,

altering and destroying National Security Council documents and accepting an

illegal gratuity, argued that all his activities were approved by his
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superiors, national security adviser John Poindexter and Reagan.

Silberman also questioned whether Poindexter’s videotaped testimony on

Capitol Hill should have been admitted as evidence at the North trial.

"Only two people were north of North ... the president and Admiral

Poindexter," said Silberman.

Lynch emphasized that "North’s own testimony" was that he never met alone

with Reagan, and that North "never said the president told him to do anything."

Silberman said that even if Reagan didn’t specifically authorize the actions

for which North was convicted of crimes, the ex—president’s testimony might have

been helpful to North.

"Suppose the eX—president says that ’I never gave specific authorization'

(but) ’I did indicate that I didn’t wish this information to be revealed," said

Silberman.

Defense attorney Barry Simon said Reagan should have been called to confirm

that he authorized keeping secret from Congress the U.S. connection to a

November 1985 shipment of Hawk missiles from Israel to Iran.

Lynch conceded that North may have gotten the "impression" from Poindexter

that the U.S. role was to be kept secret. But Lynch argued that North knew he

was committing a wrongful act when he obstructed Congress from learning of the

issue.

"We’re not talking about keeping secrets from enemies of the United States"

or "even the public," said Lynch.

At North’s trial, U.S. District Court Judge Gerhard Gesell quashed a subpoena

for Reagan’s appearance. The judge ruled there was no evidence in the record to

suggest that the former president authorized any illegal activities by North.

Gesell also rejected a request to admit as evidence portions of Poindexter’s

congressional testimony on videotaped segments which were prepared by North’s

trial team.

Gesell on July 5 placed North on probation for two years, fined him $$150,000

and sentenced him to 1,200 hours of community service. North is performing the

community service while appealing the convictions and fine.

LANGUAGE: ENGLISH

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 299



 

. PAGE 18

lST ITEM of Level I printed in FULL format.

Copyright 1990 The Bureau of National Affairs, Inc., United

States Law Week

58 U.S.L.W. 1126

February 20, 1990

LENGTH: 360 words

SECTION: SUMMARY AND ANALYSIS.

TITLE: Former President Reagan Must Give Taped Testimony In Iran—Contra Trial.

TEXT:

The great majority of some 183 questions Iran—Contra defendant John

Poindexter proposes to ask former President Reagan are material to his defense,

the U.S. District Court for the District of Columbia held Feb. 5 as it ordered

Reagan to give testimony via videotaped deposition for use at the defendant’s

trial. Historical practice and precedent from the Watergate era led the court to

reject the argument that a president can never be compelled to testify in a

criminal proceeding; however, concerns about national security and trial

administration supported the videotape procedure, the court said. (U.S. v.

Poindexter, DC DC, No. 88—0080-01 (HHG), 2/5/90)

As of this decision, the former president had not yet asserted executive

privilege in opposition to the defendant's subpoena. Nevertheless, the court

said, Reagan’s testimony should be required only if it meets a "meticulous

standard" of materiality and is "necessary" in the sense of being a more logical

and persuasive source of evidence than available alternatives.

Most of the questions proposed by the defendant——dealing with private

conversations between Reagan and the defendant, Reagan’s understanding of the

"Boland Amendment," which barred intelligence agencies from providing support to

the Contras, and courses of action discussed in the event Congress restricted

military aid to the Contras——satisfy this heightened standard, the court said,

since they go to the heart of the defendant's contention that he lacked the

specific intent to engage in criminal conduct.

There is no precedent for compelled in—court testimony by a former

president, the court noted; on the other hand, written answers to

interrogatories cannot fulfill the essence of the defendant’s Sixth Amendment

right. However, taking Reagan’s testimony by videotape has the virtue of

permitting him to fully exercise his right to claim executive privilege, if he

so chooses, while at the same time eliminating the inevitable disruptions

repeated claims of privilege would cause at trial. Moreover, the court said,

national security concerns argue in favor of taking Reagan’s testimony in a

private setting.
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BODY:

It began as a clash among the branches of government over control of foreign

policy. And five years after the events that bloomed into the Iran—Contra

affair occurred, the tumultuous constitutional battle continues as former

national security adviser John M. Poindexter prepares to go on trial next month.

Legally, the case is a knot of fascinating issues, but the questions of fact

are fairly unexciting. Attorney General Dick Thornburgh saw to that last year

when he pressured prosecutors not to use classified information needed to

support the central conspiracy charges of the original indictment.

So what’s left is largely the same question jurors faced with Mr.

Poindexter’s far more subordinate, Oliver L. North. Did Mr. Poindexter, the

president’s right—hand man, intentionally lie to Congress about arms sales to

Iran and deceive Capitol Hill about the administration’s militant support of

Nicaraguan Contras at a time Congress had banned military aid? And did he

conspire with others to carry out the deception and destroy documents to derail

efforts to uncover it?

The answers will include some replay of Mr. North's case. What has breathed

new energy into this fading political scandal, however, is defense witness

Ronald Reagan, who, for the first time in the Iran—Contra affair, is being

forced to testify under oath and whose personal diaries —— if surrendered ——

could become important evidence for the defense.

There is every indication from the defense attorneys’ moves that Mr.

Poindexter, who good—soldiered for his boss during immunized testimony before

Congress in 1987, is now ready to point upward to the last rung in the

Iran—Contra affair and argue that Mr. Reagan had the final responsibility for

Mr. Poindexter’s acts.

The Role Mr. Reagan will play in the case, however, remains in doubt.

Indeed, his failure to play a significant one could lead to dismissal of the

charges altogether, observers say.

Softened Stance

In the ongoing battle of the branches, Mr. Reagan dropped his relatively weak

claim of executive privilege with respect to any appearance as a witness and
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agreed to give a videotaped deposition. But he has offered no assurances about

what he will say in response to the 154 questions approved by U.S. District

Judge Harold H. Greene, or whether he will assert the executive privilege claim

of presidential privacy on key questions. It would then be up to the judge to

rule on each item as to whether Mr. Reagan’s interest in the privilege

outweighed Mr. Poindexter’s need for the information to obtain a fair trial.

In addition, the Bush administration has not taken a final position on Mr.

Reagan’s executive privilege claims yet —— a decision that could be critical.

As Judge Greene has made clear, the sitting president represents the institution

of the presidency and presumably knows better than the former president what

impact a breach of customary confidentiality would have. President Bush,

therefore, is entitled to assert executive privilege over Mr. Reagan’s testimony

or diaries on the grounds of protecting state secrets or serving foreign policy

goals.

With the ghost of Richard Nixon and Watergate hanging over even the term

"executive privilege," Mr. Reagan’s lawyers demurred on its use until Judge

Greene demanded it. The administration presumably is no more inclined toward

pursuing the claim and could simply argue the information Mr. Poindexter wants

from the former president is classified and cannot be used —— a decision the

attorney general has the power to make.

Then, if Judge Greene decides Mr. Poindexter cannot get a fair trial without

it, the charges would be dismissed, as happened in federal court in Alexandria,

Va., last November with the indictment of Joseph Fernandez, the former CIA

station chief in Costa Rica who assisted Mr. North’s resupply operation.

With respect to the 33 diary entries that Judge Greene ordered turned over to

the defense and for which Mr. Reagan asserted executive privilege, the judge

seems to be less intent on demanding compliance now that Mr. Reagan has agreed

to testify. At a hearing Feb. 13, the judge pressed the defense attorneys, led

by Richard W. Beckler of the Washington office of Houston's Fulbright &

Jaworski, on why the diaries were necessary when Mr. Reagan himself would

testify. Mr. Beckler responded that they were important to help prepare for Mr.

Reagan’s interrogation.

And problems with classified information are not confined to the evidence Mr.

Poindexter is seeking from the former president. Although the trial had been

scheduled for Feb. 20, Judge Greene changed the date to March 5 after it was

disclosed publicly for the first time during the same hearing that prosecutors

and defense lawyers are locked in dispute over the handling of more than 150

classified documents proposed for use as evidence. Again, if Judge Greene finds

they are necessary to Mr. Poindexter’s defense and the attorney general refuses

to make them available —— or summaries or redacted versions are not sufficient

—- some or all of the charges could be dismissed.

If the prosecution clears the remaining hurdles, it appears likely Mr.

Poindexter will build his defense by showing Mr. Reagan was active and involved

in setting and executing policy rather than being the aloof, distant figure he

described during immunized testimony before the congressional Iran—Contra

Investigating committee in July 1987.

In that testimony, Mr. Poindexter portrayed his commander in chief as someone

who was not "a man for great detail." As a result, Mr. Reagan knew nothing
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whatsoever about the diversion of proceeds from the Iranian arms sales and

understood only in the most general terms the Contra support efforts of his

National Security Council aides, Mr. Poindexter said.

But now, Mr. Poindexter has changed his tune. Instead, court papers show, ,

he will argue he routinely received private direction from the president on both

the arms sales and the secret Contra support operation.

In changing the tune, however, Mr. Poindexter must stick at least to the

theme. While he received immunity for his congressional testimony, he is not

immune to perjury charges if he contradicts it too sharply. But most observers

think the military bureaucrat covered himself adequately by speaking in

generalities.

’Spirit and Letter’

As Mr. Beckler struggled to make clear at pretrial hearings, the ex—admiral

does not claim that President Reagan authorized him to break the law. Rather,

they argue, Mr. Reagan authorized certain actions —- and as a result, Mr.

Poindexter assumed they were not a legal problem.

For example, it appears Mr. Poindexter will argue that he did not intend to

lie on Congress when he assured three congressional committees during July 1986

that the administration was in compliance with the "spirit and letter" of the

Boland Amendment banning military aid to the Contras. He may well contend that

his sincere belief -- and thus lack of criminal intent —— was based on the

president’s assurance that the restrictions did not apply to the NSC staff.

Mr. Reagan’s testimony could help because the then—president publicly stated

he shared that belief.

Whatever Mr. Reagan says —— or doesn't say —— is likely to be the political,

legal and historic highlight of the case.

"This will be the first time a president has been compelled to appear in a

court proceeding for adversarial questioning on his own conduct in office,"

notes Prof. Paul. F. Rothstein of the Georgetown University Law Center, a

criminal law expert who was closely followed the Iran—Contra proceedings. "It is

really quite an event."

And in terms of the type of conduct and the claim of executive privilege,

experts say it is hard to picture a tougher case.

In U.S. v. Nixon, the U.S. Supreme Court held that a president may use his

office as a shield against subpoena for documents or testimony but the claim is

limited and can be overcome. There, the stakes were the truth of the Watergate

scandal and a bid to make the president a prosecution witness. In the case of

Mr. Poindexter ”the interest of the defense is arguably of greater weight,"

observed Prof. Peter M. Shane of the University of Iowa College of Law, an

authority on separation of powers. "Mr. Poindexter has a due process right at

work to demonstrate a lack of criminal culpability."

But limitations on the claim depends on circumstances. The privilege is

virtually absolute when a sitting president can legitimately claim privilege

with respect to foreign affairs or military matters, said Professor Shane. It
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is perhaps weakest when, as in Mr. Reagan’s case, a former president asserts

"presidential privacy," a claim based on the rationale that if presidents are

discouraged from keeping accurate, personal memorandums it will impede effective

decision—making.

But if the current administration joins Mr. Reagan’s claim, the balance would

shift again, said Prof. Peter L. Strauss, Columbia University School of Law,

another separation—of—power authority. "Here, you are talking about the

national security adviser discussing military and foreign affairs with the

president," he said.

So while the importance of the Iran—Contra affair’s political dimension has

abated, the waves of constitutional contention have not. First it was the

extent to which Congress can use appropriations to limit presidential action in

foreign affairs. Later, the extent to which congressional overseers were

entitled to pry into White House communications. Later still, the

constitutionality of independent counsel was challenged; and then the struggle

moved to a battle between the independent counsel and the attorney general over

use of classified information.

Now the trial of the former rear admiral has stripped the Iran—Contra affair

down to its long—avoided essence, the role President Ronald Reagan played in the

actions of his subordinates -- passive observed or active instigator?

GRAPHIC: Photo, BETTER DAYS: President Reagan confers with Chief of Staff Donald

Regan and security adviser John M. Poindexter in Reykjavik, Iceland, during

talks with Soviet leader Mikhail Gorbachev. AP/Wide World Photos
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A federal judge ordered attorneys yesterday to write out the questions they

would ask former President Reagan should he be required to testify at retired

Rear Adm. John Poindexter’s trial.

U.S. District Judge Harold H. Greene issued his ruling after a hearing in

which Adm. Poindexter’s attorneys asked the judge to allow them to subpoena Mr.

Reagan for the trial, set to begin Feb. 20. Attorneys for Mr. Reagan and the

Justice Department opposed the request.

"The only thing Mr. Reagan is concerned about is not having to take the

stand himself and tell what he knows" about the Iran-contra affair, charged

Frederick Robinson, one of Adm. Poindexter’s attorneys.

Adm. Poindexter, a former national security adviser, faces trial on five

felony counts: one count of conspiracy to obstruct Congress, two counts of

actual obstruction of Congress and two counts of lying to Congress. The charges

stem from statements he made to Congress during its investigation of the

Iran—contra affair, a scheme to sell arms to Iran and divert the proceeds to

assist the Nicaraguan resistance when Congress had banned such assistance.

Adm. Poindexter’s attorneys have sought testimony and documents from Mr.

Reagan in order to bolster their defense that Adm. Poindexter acted at least

partly under direction of the president.

Courts going back to the early 1800s have ruled that presidents may be

forced to testify in a criminal case. However, no president or former president

actually has been forced to testify under subpoena.

"Everybody says it [can be done] but nobody has done it," remarked Judge

Greene during yesterday's hearing.

"That just means that your honor gets the first opportunity," replied Mr.

Robinson.

Theodore B. Olson, a former assistant attorney general who is representing

Mr. Reagan, agreed yesterday that a former president theoretically could be

forced to testify. But he argued that Mr. Reagan can be subpoenaed only if

Adm. Poindexter’s attorneys prove the testimony would be central to their

defense and that there is no other way to present the information.
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The defense attorneys had already listed for Judge Greene 67 categories of

information they may need Mr. Reagan’s testimony on. Judge Greene called the

list "far too opaque," and ordered the lawyers to submit specific questions.

The judge said copies of those questions would be given to Mr. Reagan’s

attorney and the Justice Department, but not to the special prosecutors handling

the case in order to avoid tipping them off to Adm. Poindexter’s defense

strategy.
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A federal judge ordered attorneys yesterday to write out the questions they

would ask former President Reagan should he be required to testify at retired

Rear Adm. John Poindexter's trial.

U.S. District Judge Harold H. Greene issued his ruling after a hearing in

which Adm. Poindexter’s attorneys asked the judge to allow them to subpoena Mr.

Reagan for the trial, set to begin Feb. 20. Attorneys for Mr. Reagan and the

Justice Department opposed the request.

"The only thing Mr. Reagan is concerned about is not having to take the

stand himself and tell what he knows" about the Iran—contra affair, charged

Frederick Robinson, one of Adm. Poindexter’s attorneys.

Adm. Poindexter, a former national security adviser, faces trial on five

felony counts: one count of conspiracy to obstruct Congress, two counts of

actual obstruction of Congress and two counts of lying to Congress. The charges

stem from statements he made to Congress during its investigation of the

Iran—contra affair, a scheme to sell arms to Iran and divert the proceeds to

assist the Nicaraguan resistance when Congress had banned such assistance.

Adm. Poindexter’s attorneys have sought testimony and documents from Mr.

Reagan in order to bolster their defense that Adm. Poindexter acted at least

partly under direction of the president.

Courts going back to the early 1800s have ruled that presidents may be

forced to testify in a criminal case. However, no president or former president

actually has been forced to testify under subpoena.

"Everybody says it [can be done] but nobody has done it," remarked Judge

Greene during yesterday’s hearing. “

”That just means that your honor gets the first opportunity," replied Mr.

Robinson.

Theodore B. Olson, a former assistant attorney general who is representing

Mr. Reagan, agreed yesterday that a former president theoretically could be

forced to testify. But he argued that Mr. Reagan can be subpoenaed only if

Adm. Poindexter’s attorneys prove the testimony would be central to their

defense and that there is no other way to present the information.
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The defense attorneys had already listed for Judge Greene 67 categories of

information they may need Mr. Reagan’s testimony on. Judge Greene called the

list "far too opaque," and ordered the lawyers to submit specific questions.

The judge said copies of those questions would be given to Mr. Reagan’s

attorney and the Justice Department, but not to the special prosecutors handling

the case in order to avoid tipping them off to Adm. Poindexter’s defense

strategy.
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In 1978, Ernest Fitzgerald sued Richard Nixon, and in 1994, Paula Jones sued Bill Clinton. In a landmark but

closely divided 1982 opinion, Nixon v. Fitzgerald, the Supreme Court sided with Nixon and against Fitzgerald.

[FN1] What does this mean for Jones and Clinton today? [FN2] Ed Meese speaks for many when he insists that

Nixon protects Presidents only for presidential conduct and that extending immunity to Clinton’s pre-presidential

conduct would be a huge and unprincipled stretch that would place Bill Clinton above the law. [FN3] Other

commentators aren’t so sure that Nixon itself was rightly decided but are sure that Clinton’s claim is much

weaker. Terry Eastland has argued *702 that, if you reject Nixon’s immunity claim, you presumably must reject

Clinton’s a fortiori. [FN4]

We will show that all of this is dead wrong. Bill Clinton’s claim for immunity is actually much stronger than

Richard Nixon’s -- supported by crisper arguments from constitutional text and structure, by more historical

evidence from the Founding and early Republic, and by better modem—day policy arguments. Nixon sought

absolute and permanent immunity from a civil damage action after he left office; Clinton seeks only temporary

immunity from litigating a civil damage suit while he serves as President. We will show that the Arrest Clause of

Article I, Section 6 and the democratic structural principles underlying this Clause cast light on Article II, and

provide a sturdy constitutional basis for temporary presidential immunity. In the process of elaborating the best

argument for Clinton, we will also show how all nine Justices in Nixon missed the point and in particular misread

a key quote from the great Justice Joseph Story. We will outline a new theory of limited executive immunity that

protects a sitting President and (most importantly) the American people he serves, yet does not put the President

above the law, as Nixon did, despite the Court’s protestations to the contrary.

I. UNTANGLING IMMUNITY

The Constitution nowhere explicitly describes what litigation immunity, if any, the President merits by dint of

his unique constitutional role. The document does, however, explicitly describe certain governmental immunities.

Article 1, Section 6 provides that:

The Senators and Representatives . . . shall in all Cases, except Treason, Felony and Breach of the Peace,

be privileged from Arrest during their Attendance at the Session of their respective Houses, and in going to

and returning from the same; and for any Speech or Debate in either House, they shall not be questioned in

any other Place. [FNS]

A. Expressio Unius?

At first glance, this Clause seems to be powerful ammunition for the presidential immunity skeptics. After all,

no such explicit provision exists for the President. Didn’t our Founders clearly mean to say, by expressio unius,

[FN6] that the President is not entitled to immunity?
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*703 But this expressio unius argument is far weaker than it looks. In light of the explicit reference to " Speech

or Debate" in Article I, let’s look at the Constitution’s other free speech clause: "Congress shall make no law . . .

abridging the freedom of speech. " [FN7] By similar expressio unius logic, shall we say that the First Amendment

limits only Congress--that the President may propound censorship edicts and the federal courts may issue gag

rules without regard to First Amendment principles? Or shall we say under expressio unius that, in the absence of

the First Amendment, only Senators and Representatives, but not ordinary citizens, would enjoy constitutional

freedom of speech or debate?

Surely not. Even if the First Amendment did not exist, the Constitution’s overall structure and its commitment

to democratic self-govemment would require a broad freedom of speech and debate for citizens on issues of public

concern. [FN8] Article I, Section 6 had its roots in England, where Parliament was sovereign, and, as a self-

goveming body, needed wide freedom to debate public issues. [FN9] (The very word Parliament -- from the

French parler, to speak —- emphasizes the central role of speech and debate.) But in America, "We the People" are

sovereign and must enjoy an analogous (though not necessarily identical) freedom of speech and debate on public,

political issues. [FN10] So, if the First Amendment had never been adopted, we clearly would not read Article 1,

Section 6, by expressio unius, to say that Senators and Representatives enjoy freedom of speech, but citizens do

not. Even if the scope of freedom were only analogous and not identical, [FNll] it would be odd to say that

Section 6 meant that no other immunities for speech existed; that such immunities were unconstitutional or extra-

constitutional; or that to recognize such immunities in the teeth of the words inside Section 6 and the silence

outside it would be to "make things up. "

So too with the words of the First Amendment explicitly prohibiting only congressional censorship. The general

theory of popular sovereignty frowns on all suppressions of citizens’ free speech, whether by *704 congressional

law, presidential edict, or judicial decree. [FN12] If the President and federal courts cannot censor citizens with a

congressional law, it would be odd to think they can do so without such a law. As with Section 6, the First

Amendment is best read not to bar, by expressio unius, citizen freedoms against courts and executives, but rather

to invite, by analogy, these unenumerated freedoms implicit in constitutional structure.

It might be argued that the structural reasoning outlined thus far should go no further. Ordinary citizens, the

people, may well enjoy unenumerated rights, especially if collective self-government is at stake -- this principle is

the heart of the Ninth Amendment’s affirmation of the people’s unenumerated rights. [FN13] But, it might be

said, unenumerated rights and immunities for governmental officials qua officials are a very different kettle of

fish.

Are they really? Always? Consider a federal judge who, in the course of her published judicial opinion,

criticizes some person who then brings a libel suit. Our judge is not a Senator or Representative; nor is she

speaking "in either House." Must we read Section 6 by expressio unius to imply that our judge enjoys no

analogous immunity in performing her public function and doing the people’s business? Must we reject even a

"constitutional common law" immunity that might be modifiable at the margins by statute? [FN14] Surely

expressio unius does not require this rigidity; and we should note that, since our nation’s Founding, courtroom

litigants have enjoyed absolute common law immunity from libel -- an immunity arguably constitutionalized in the

First Amendment Petition Clause. [FN15] Should a judge have less freedom of speech than a litigant? [FN16] In a

working democracy under law, judges -- like Senators, Representatives, and ordinary citizens § *705 must have a

wide zone of freedom to speak and print. Though the idea is not textually specified in Article 1, Section 6, or in

Article III, federal judges need absolute or near absolute freedom "of Speech [and] Debate." The very notion of

jurisdiction is the power to speak the law, [FN17] the power, in John Marshall’s immortal phrase, "to say what

the law is." [FN18] To do their job, and to serve the people, judges must be free to enter declaratory judgments

of law and fact, judgments that may criticize and anger powerful people. Libel suits against judges interfere with

these judicial functions and thus offend our basic constitutional structure. [FNl9] Regardless of the specific words

of Section 6, its deep structural logic applies to judges as well as legislators.

Now consider a presidential speech (say, on health care legislation pending in Congress) criticizing some group
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(say, pharmaceutical companies). Is it sensible to argue that, because of expressio unius, the President has no

absolute immunity from libel suits? [FN20] Even if this immunity is merely a matter of constitutional common

law, a la Justice Jackson’s Youngstown Category Two? [FN21] To perform his role in a constitutional

democracy, the President —-like Senators, Representatives, judges, and ordinary citizens -- must be free to speak

out on issues of public concern. Indeed, the Constitution explicitly invites the President to make State of the

Union speeches, to recommend legislation *706 to Congress, and to give a statement of reasons for any veto he

hands down. [FN22] In performing his high constitutional duties of democratic deliberation, the President may

need to speak in ways that criticize and anger powerful people. In this situation too, libel suits would offend the

basic structure of the Constitution -- for precisely the same reasons as would libel suits against Senators,

Representatives, and judges. [FN23] It would be downright silly to argue by expressio unius that the President

lacks absolute immunity from libel merely because the clauses governing State of the Union messages,

recommendations, and vetoes are less explicit than Article 1, Section 6; so too, it would be obtuse to recognize

absolute immunity for these and only these three communications (under expressio unius) while muzzling the

President the rest of the time under penalty of libel lawsuits.

This examination of the Speech or Debate Clause suggests that it is best read not to bar analogous immunities of

coordinate branches but rather, if anything, to invite them. And the same holds true, we shall argue, for its

companion, the Article I, Section 6 Arrest Clause. If Representatives and Senators should not be impeded

("arrested") by certain private litigation while performing the people’s business (while "at session"), this Arrest

Clause immunity should not bar, and if anything might invite, analogous immunities for members of coordinate

branches while performing the people’s business. [FN24]

*707 Nor does any of this analysis violate the language or history of Section 6 or even the formal rule of

expressio unius, properly understood. Section 6 nowhere explicitly rejects coordinate immunities -- statutory,

common law, or constitutional. The Framers simply provided more details about the legislature in their prolix

Article I than about coordinate branches; so more must be left to sensible structural inference when dealing with

the sparser Articles 11 and III. Textual specification of legislative immunities might have been especially important

to some Framers because the practical protection of these immunities would be committed to the other two

branches in enforcing and adjudicating concrete cases. Whatever implicit immunities were appropriate for those

other branches, it might have been thought, were effectively self-executing -- effected by the President’s refusal to

enforce certain processes against himself, and judges’ refusal to entertain certain suits against judges -- and so

perhaps needed less textual emphasis. [FN25] And even under a stringent expressio unius theory, Section 6 could

be read merely to set out those governmental immunities that Congress cannot in any way qualify by statute.

Supreme Court case law also emphatically rejects the notion that Section 6 precludes implied immunities for

coordinate branches. The Court, for example, has held judges and prosecutors immune for their official duties.

[FN26] These immunities, it can be argued, do not violate the central tenet of Marbury V. Madison, and of

Anglo-American law more generally, that “every right . . . must have a remedy." [FN27] Rather, the notion of

judicial and prosecutorial immunity may be that one’s *708 remedy for intra—litigation wrongs occurs within the

lawsuit itself--by appeal--rather than by a collateral damage action. [FN28]

B. Separating the Two Tiers of Immunity

In a lengthy and important footnote, the Nixon v. Fitzgerald majority properly rejected a wooden expressio

unius reading of Article 1, Section 6, arguing that "a specific textual basis has not been considered a prerequisite

to the recognition of immunity." [FN29] But the Court’s desire to find a quick answer to Nixon’s problem

blinded it to the architecture of Section 6. To see this, we must carefully pull apart the two types of immunity

mentioned in Article 1. One type is "Immunity From Arrest": legislators’ temporary immunity from litigating

even private lawsuits while "at the Session" of Congress as public officers. The other type is "Immunity For

Speech or Debate": permanent immunity from liability in lawsuits that arise out of the performance of public

duties of democratic deliberation. This latter form is what all nine Justices in Nixon conceptualized as

"immunity." [FN30]
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1. Permanent Immunity. -- The Court’s application of permanent immunity in Nixon was hard to justify by

analogy to the Speech or Debate Clause or by other basic structural principles of constitutional law. Richard

Nixon did not speak out against Ernest Fitzgerald in public debate; Nixon fired Fitzgerald from a civil service

position. Worse still, Fitzgerald alleged that Nixon fired him because of Fitzgerald’s speech activities -—

whistleblowing testimony before the Congress. A broad commitment to the constitutional ideals of democratic

self-government and citizen speech argued against Nixon’s immunity, not for it. According to Fitzgerald’s

complaint, Richard Nixon violated the Constitution itself (the First Amendment no less), [FN31] and yet the

Court shielded Nixon with permanent immunity.

*709 The five-Justice majority in Nixon prominently relied on an important quotation from Justice Joseph

Story’s classic Commentaries on the Constitution and, less prominently, on the words of Thomas Jefferson and

John Adams. [FN32] But as we shall show, all of these sources were badly misread in Nixon. [FN33] The Nixon

five also dismissed, too quickly, the concern that permanent immunity for Richard Nixon would leave Ernest

Fitzgerald with a constitutional right without an adequate legal remedy. [FN34] The Court pointed to

longstanding judicial immunities, [FN35] but as we suggested earlier, these immunities do not necessarily violate

Marbury’s bedrock teaching that every right must have a remedy. [FN36]

The Nixon five also trotted out various newfangled executive immunities to blunt the message of Marbury.

[FN35] But the Framers would have been shocked by the notion that, as a general matter, executive officials

could violate the Constitution and yet be held permanently immune. The modern judicial proliferation of various

qualified immunities for constitutional torts is a twentieth century betrayal of founding principles. These

immunities should be sources of concern -- things to be minimized or, ideally, eliminated —- rather than

springboards for further violations of Marbury. The Nixon five’s complacent apologetics here are embarrassing,

at least to those who value the Framers’ first principles. [FN38]

The only real argument left in Nixon was the claim that Ernest Fitzgerald had alternative remedies -- remedies

against the government itself rather than Nixon personally —- that would fully vindicate his constitutional rights.

[FN39] If true, this would indeed satisfy Marbury, for the government may limit a plaintiff’s choice of

constitutional remedies as long as those remaining suitably vindicate the right at stake. [FN40] Marbury and the

rule of law demanded constitutional justice for Fitzgerald [FN41] but not necessarily a pound of flesh from Nixon

himself. The *710 government, after all, could have directly indemnified Nixon for any judgment that he owed to

Fitzgerald, and a Fitzgerald suit against the government itself would simply accomplish this result more directly.

But the Nixon dissenters denied the adequacy of alternative remedies, [FN42] and the Nixon majority spent little

time defending its claim of adequate alternatives.

2. Temporary Immunity. —- The other half of immunity, temporary immunity akin to Article I immunity from

arrest, went wholly unnoticed by Nixon’s nine Justices. As Article I makes clear, members of Congress are

privileged from arrest while Congress is in session. The Framers intended "Arrest" in this Clause to mean civil

arrest, not criminal arrest. The Arrest Clause explicitly exempts cases of "Treason, Felony and Breach of the

Peace"; and both the clear language of Blackstone’s Commentaries and English debates well known to the

Framers stressed that this exempting phrase was a term of art encompassing all crimes. [FN43]

*711 The real question is whether civil arrest should be understood strictly and formally, or more functionally.

Technical civil arrest -- commencing a lawsuit by seizing the civil defendant’s person -- is all but dead today, and

so the Arrest Clause, when strictly construed, shrinks to a virtual nullity. But "Arrest" may also be understood

more functionally as extending to various civil cases that interfere with -— that arrest -- a person’s performance of

her duties in public office. [FN44] *712 This functional immunity avoids undemocratic results: functional civil

arrests of members of Congress while it is in session might skew votes in Congress and penalize innocent third

parties, namely, the American people. As Joseph Story put the point in his Commentaries, explicitly building on

Thomas Jefferson’s famous Congressional Manual:

When a representative is withdrawn from his seat by a summons, the people, whom he represents, lose their

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 312



  

 

108 HVLR 701 Page 5

(Cite as: 108 Harv. L. Rev. 701, *712)

voice in debate and vote . . . . When a senator is withdrawn by summons, his state loses half its voice in

debate and vote . . . . The enormous disparity of the evil admits of no comparison. [FN45]

But Article I prohibits civil arrests only while Congress is in session; it implicitly permits the arrests when

Congress is not in session. (And here we see a less wooden and more proper application of the expressio unius

maxim.) Arrest Clause immunity is thus temporary immunity —— *713 stopping the clock on a lawsuit until

litigation can occur without disruption of the defendant’s public duties. [FN46]

Though a strict expressio unius reading might limit the Arrest Clause to "Senators and Representatives,"

structural considerations tug the other way. Consider, for example, the Vice President. Surely he is not a

"Senator or Representative, " strictly speaking, [FN47] and yet under the Constitution, he is empowered to preside

over the Senate and cast a tie-breaking vote. [FN48] If he were subject to civil arrest while Congress was in

session, he could be wrenched away from these weighty constitutional duties of democratic deliberation by a

single private plaintiff, in clear violation of the spirit and logic —— but not the letter -- of the Arrest Clause.

The structural constitutional logic undergirding temporary immunity applies with even greater force to the

President. Unlike federal lawmakers and judges, the President is at "Session" twenty—four hours a day, every day.

Constitutionally speaking, the President never sleeps. The President must be ready, at a moment’s notice, to do

whatever it takes to preserve, protect, and defend the Constitution and the American people: prosecute wars,

command armed forces (and nuclear weapons), protect Americans abroad, negotiate with heads of state, and take

care that all the laws are faithfully executed. We should hesitate before arming each citizen with a kind of legal

assault weapon enabling him or her to commandeer the President’s time, drag him from the White House, and

haul him before any judge in America.

What’s more, the President is the only person for whom the entire nation -— We the People of the United States

-- votes. There are over 500 federal lawmakers -— the House and Senate can function if one member is absent, as

the quorum rules of Article 1, Section 5 make clear [FN49] -— but there is only one President, in whom all

executive power is vested by Article II. [FN50] Thus, the democratic skew that can result if civil suits impede --

arrest --the President is far more dramatic *714 than for a typical Representative or Senator. To be sure, the Vice

President always remains at hand, ready to step in for the President in emergency situations, but the elaborate

provisions of the Twenty-Fifth Amendment and past practice indicate that these emergencies should be the

exception, not the rule. [FN51] Yet they could well become the rule if a handful of citizens -- acting

independently or in concert [FN52] --cou1d functionally arrest the President in his performance of the people’s

business and trigger his temporary inability "to discharge the Powers and Duties of . . . Office" under Article II

and the Twenty-Fifth Amendment.

This approach does not mean that the President is above the law. It simply means that, in cases seeking

compensation for past wrongs, a President should be able to request temporary immunity to avoid interference

with his duties. [FN53] Whereas Nixon eliminated all remedies against the President, at least for constitutional

torts committed qua President, arrest immunity would only "toll" -- stop the clock on -- a lawsuit and would

preserve the plaintiff’s ultimate remedy and vindicate the ideal of Marbury. [FN54] Because of the Twenty-

Second Amendment, *715 the Constitution itself assures that plaintiffs will not have to wait more than eight

years. [FN55]

But eight years is a long time -— much longer than any "Session" of, Congress under Article 1, Section 6 —— and

so perhaps the Section 6 analogy breaks down at precisely that point. On the other hand, eight years is a lot

shorter than eternity, which is how long the Nixon Court said Ernest Fitzgerald had to wait. On this point, at

least, it may be politically awkward for the Court to distinguish Nixon: aren’t Democratic Presidents entitled to

the same solicitude as Republican Presidents? (And on the facts of the Jones case, one may well ask if Paula Jones

can equitably complain about delay after she waited three years to file her complaint.) [FN56]

If sensible structural inferences lead us to think that a President, under the logic of Article II, merits an
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immunity akin to Section 6 "Arrest" immunity, it becomes important to refine further the functional concept of

civil arrest. Our legal order has long distinguished between damage suits for past, discrete wrongs, and injunctive

suits to end ongoing harm. In effect, we should distinguish between civil damage arrests and ongoing harm

injunctions. In arrest scenarios, plaintiffs may be obliged to wait, but interest payments presumably can make up

for lost time. Civil actions arising out of ongoing harms -- continuing possession of a steel mill in Youngstown,

[FN57] or a hypothetical divorce or child custody suit involving a sitting President -- are quite different. [FN58]

Putting the point more textually, perhaps one could say that an ongoing harm is functionally one kind of "Breach

of the Peace" and thus lies outside the proper scope of arrest immunity. [FN59]

C. Nixon Revisited

Not only does temporary immunity from "civil arrest" make good sense from the perspective of constitutional

structure and policy, but it also makes the most sense of the historical evidence offered up by the *716 Nixon

majority. The best evidence that the Nixon five had for their position, Justice White’s dissent conceded, was from

Justice Story. But now that we have tipped our hand and identified two types of immunity, listen to Story’s words

with fresh ears:

There are . . . incidental powers, belonging to the executive department, which are necessarily implied

from the nature of the functions, which are confided to it. Among these, must necessarily be included the

power to perform them, without any obstruction or impediment whatsoever. The president cannot, therefore,

be liable to arrest, imprisonment, or detention, while he is in the discharge of the duties of his office; and for

this purpose his person must be deemed, in civil cases at least, to possess an official inviolability. [FN60]

Let us note carefully Story’s moves. First, Story believes that Section 6 does not exclude immunities for

coordinate federal branches. In particular there are "incidental" presidential powers, not textually spelled out but

"necessarily implied" by the spare words of Article II. Next, Story hints that these immunities should be

understood functionally, not formally —— they are deducible from the nature of presidential "functions." Third,

Story articulates presidential immunity as an immunity from "arrest" —- obviously conjuring up an analogy to the

Arrest Clause of Article I, rather than the Speech or Debate Clause. [FN61] Fourth, this immunity is explicitly

temporary, once again in keeping with arrest immunity rather than speech or debate immunity. It is immunity

"while he is in the discharge of the duties of his office" -- while he is in "Session," in the analogous language of

Section 6. Fifth, it is immunity even for certain lawsuits based on a President’s private conduct —- immunity for

his "person." Once again, this tracks arrest immunity rather than speech or debate immunity. Finally, Story

carefully limits this immunity to "civil cases" —- just as the Arrest Clause (but not the Speech or Debate Clause) is

limited to civil cases.

This quote from Story could be challenged, or narrowly construed, were we writing on a clean slate. Perhaps

Story is referring only to technical civil arrests, rather than to broader litigation impediments. In any event, Story

is not speaking in his judicial capacity, but only as a commentator on the Constitution (though perhaps its most

distinguished commentator), and is writing almost fifty years after the document’s ratification.

Today, however, we do not write on a clean slate. We write in the wake of Nixon. A very broad reading of

Story is inscribed in the United States Reports -- it is the rock on which Nixon is built. If *717 Story was enough

to win for Nixon, why not for Clinton? (Nixon was a Republican, and Clinton is a Democrat, but of course this

should make no difference.) [FN62] Indeed, as should be clear by now, a careful reading of Story does not

support the result in Nixon, [FN63] contrary to Justice White’s glib concession in dissent. [FN64] But a close

reading of Story does support Clinton and our Arrest Clause methodology today.

The Nixon majority had a couple of other high cards up its sleeve, a pair of quotations from Thomas Jefferson

and John Adams featured in a long and important footnote that addressed the Article I, Section 6 expressio unius

argument. Here are Jefferson’s words:
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*718 But would the executive be independent of the judiciary, if he were subject to the commands of the

latter, & to imprisonment for disobedience; if the several courts could bandy him from pillar to post, keep

him constantly trudging from north to south & east to west, and withdraw him entirely from his constitutional

duties? [FN65]

And here are the thoughts attributed to Adams and Senator Oliver Ellsworth: "[T]he President, personally, was

not the subject to any process whatever . . . . For [that] would . . . put it in the power of a common justice to

exercise any authority over him and stop the whole machine of Government." [FN66]

As with the Story quote, these passages support Clinton far more than Nixon. Jefferson is clearly concerned

about litigation that would "withdraw" a President from his current "constitutional duties" -- a concern

inapplicable to Nixon in 1982 but very much relevant to Clinton today. As Jefferson put the point three days

earlier in words that obviously apply only to sitting Presidents: "To comply with such calls would leave the nation

without an executive branch, whose agency, nevertheless, is understood to be so constantly necessary, that it is

the sole branch which the constitution requires to be always in function. " [FN67] Note also how Jefferson’s later

reference to "imprisonment for disobedience" conjures up arrest, not speech or debate.

As Adams and Ellsworth’s last six words suggest, they too are referring to a sitting President, not a former one:

only suits against a sitting President would "stop the whole machine of Government." Significantly, Adams and

Ellsworth’s language goes beyond technical civil arrest and defines temporary immunity functionally to subsume

"any process whatever." Their sweeping quote thus encompasses both civil and criminal prosecutions, yet surely

they are not claiming, in light of the Article I, Section 3 Impeachment Clause, [FN68] that a former President

may not be criminally punished for offenses in office. Indeed, in language that all of the Nixon opinions

overlooked, Adams and Ellsworth explicitly concede as much moments later and thus make clear that *719 they

are not talking about suits against ex-Presidents. [FN69] So here too, the Court badly misread the historical

evidence. [FN70]

The stunning part of Nixon is not only the majority’s hands-off attitude towards an ex-President, but also the

fact that none of the nine Justices seemed to understand what Story, Jefferson, and Adams were really saying.

[FN71] We can now understand why Eastland and others might question the Court’s view that "[t]he best

historical evidence clearly supports the Presidential immunity we [the Court] have upheld. " [FN72] But the fact

that the evidence fails to support Nixon *720 doesn’t mean that the same goes for Clinton. On the contrary, even

if Nixon is a twisted stretch of history and text, the historical evidence does provide sturdy support for temporary

immunity from arrest. [FN73] *721 Despite what the pundits are saying, Clinton has a far stronger case than

Nixon had.

11. POSSIBLE PRIVILEGES

The concept of a President’s immunity from functional "Arrest" while in "Session" is a modest one -- waivable,

temporary, and perhaps subject to congressional modification. Yet from another perspective, arrest immunity is

absolute and categorical -- it does not balance or weigh the unique features of a given case. It does not distinguish

between a case likely to arrest the President in litigation for two hours, and one likely to arrest him for two

months. It does not focus on the equities of a particular plaintiff or her special need for speedy adjudication. It

does not reflect the fact that some claims are more difficult than others to revive and to adjudicate after a long

delay.

For some, the bright—line quality of arrest immunity -— supported by a textual analogy to the bright-line rule of

Article 1, Section 6, [FN74] by the categorical language of Story, Jefferson, and Adams, [FN75] and by the

prospect that political pressure can be trusted to induce presidential waiver in appropriate cases -- will count as a

juridical virtue. For others, the medicine of absolute arrest immunity will taste too strong. For those in this

second group -- scholars, lawyers, and judges -- we shall briefly provide a catalogue of weaker prescriptions:

presidential privileges attentive to the structural arguments and historical evidence presented above but packaged
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in lower dosages and blended with other general legal principles.

A. Equitable Tolling‘

In some situations, arrest immunity may work a grave injustice against a worthy and diligent plaintiff. Imagine

a pedestrian crushed by a transition team bus (with Clinton ht the wheel) one week before the Clinton

inauguration. Obviously thereIS no time to file suit, conduct discovery, litigate the case, and pursue an appeal

before Inauguration Day. This plaintiff might have to pay huge out-of—pocket hospital bills and yet, under

absolute arrest immunity, may be forced to wait eight years to be made whole.

A more flexible, "equitable" version of presidential immunity} would distinguish between cases in which a

plaintiff could have brought suit before Inauguration Day and cases in which a plaintiff could not. The structural

logic here is the same one that drives arrest immunity: a suit against a sitting President in effect impleads innocent

third parties -— the American people --whose democratically chosen leader is obstructed in discharging his unique

and awesome constitutional duties. *722 But the application in lthissituation is more flexible and equitable.

[FN76] Only those cases in which plaintiffs themselves chooselto sue while the President is in session are

automatically tolled. Other cases (like our hypothetical pedestrian’s) could be selectively tolled, depending on

factors such as the likely amount of intrusion on a President’s time, the practical freezability of a case, and the

extent of out-of-pocket losses that call for quick recoupment.

With this rule in place, plaintiffs who have claims against would-be Presidents would have strong incentives to

bring suit well before Inauguration Day. [FN77] Pre-inaugural suits are exactly what constitutional structure and

history counsel. The constitutional evil to be avoided is distracting fr-arresting —- litigation while the President is at

session. Litigation after --or before -- a President’s term is just fine. A bonus of equitable tolling is that pre-

presidential litigation may bring information to light for the Ameridan people, as well as the courts, before We the

People make our momentous choice on Election Day.

Under a regime of equitable tolling, Paula Jones’ 5 case looks rather different from our hypothetical

pedestrian’ s. Jones saw the metaphoric Inauguration Bus coming;lshe was not blindsided. She did not suddenly

wake up one day and discover -- mirabile dictu -— that Bill Clinton had become President. Why then, did Jones not

bring suit much earlier, when the American people would not have been involuntarily dragged into litigation as de

facto third party defendants and when litigation would not have disrupted constitutional government? Unless she

can answer this question persuasively, an equitable tolling approach‘ would put her lawsuit on hold. [FN78]

B. Equitable Dismissal

An equally flexible but more emphatic approach would dismiSS Jones’s suit with prejudice, unless she can

persuasively explain why she sat on her claims until after Inauguration. Like tolling, dismissal would of course

create strong incentives for future plaintiffs like Jones to bring suit before presidential elections rather than after

them. Like tolling, dismissal is more flexible and less categorical than arrest immunity: dismissal would be case—

specific, and could, for example, distinguish between Jones’s suit and our hypothetical pedestrian’s.

The idea here is that litigation delay -- temporary immunity or tolling -- at times hurts defendants and not just

plaintiffs. A President’s *723 memory of the facts of any one casejwill no doubt fade over eight years, while she

is preoccupied by many and weighty matters of state, whereas a single-minded plaintiff may be able to rehearse

his story over the years. This concern can vividly arise in a case turning on facts more than on law, especially if

testimonial credibility is a key issue. By strategically manipulating the timing of a lawsuit -- delaying without

good reason until after Inauguration -—a plaintiff may place a President who deserves to win the suit in a cruel

trilemma: drop vital affairs of state to litigate now and prevail (the "'betray the people/waiver" option), or pay off

unmeritorious claims (the "nuisance value/extortion floodgates" option), or wait until out of office and defend at a

disadvantage (the "can’t remember/look like a liar or a dope" Option). To discourage precisely this kind of

strategic manipulation, Anglo-American law has long recognized the general doctrine of laches. [FN79]
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Laches is a defense that allows a case to be dismissed if the plaintiff cannot explain why he sat on his claims and

if his delay substantially prejudices the defendant. [FN80] For example, the Supreme Court held over a century

ago that a plaintiff alleging fraud could not needlessly delay a suit until after the alleged defrauder’s death and

thereby prevail more easily against the alleged defrauder’s successors in interest. [FN81] This logic could easily

be blended with arguments from constitutional *724 structure to impose an analogous duty on plaintiffs today to

litigate (if possible) before a person’s "death" as an ordinary citizen and "birth" as a President.

Historically, as an "equity" doctrine, laches did not apply to cases "at law" governed by explicit statutes of

limitation. After the historic merger of law and equity in 1938, however, those old distinctions should matter little

here. [FN82] Other formerly "equitable" defenses, such as estoppel and fraud, have long been allowed to defeat

actions "at law "; [FN83] and the Federal Circuit, at least, has squarely held en banc that laches may be invoked to

prevent strategic manipulation in a "law" case even if an explicit statute of limitation applies and has not run.

[FN84] In any event, even if the technical equitable doctrine of laches is unavailable, its underlying logic can

apply when understood in light of the dictates of constitutional structure and packaged as a matter of constitutional

common law. [FN85]

C. The Venue Variant

Even if constitutional structure and history are not strong enough to freeze a civil suit against a sitting

President, they might be strong enough to influence where and how the suit unfolds. Disruption of the President’s

duties should be minimized. A good argument can thus be made that, if a sitting President may be sued for

damages, suit should *725 lie only in Washington DC: no other court should have personal jurisdiction or venue

against an unconsenting [FN86] sitting President.

Several things point this way. First, the language of Article III and of the Judiciary Act of 1789 provided that

suits against foreign Ambassadors be tried in the original jurisdiction of the Supreme Court, which would of

course sit in the nation’s capital. [FN87] The underlying logic here was geographic: ambassadors would operate

out of the nation’s capital, and suit in that city would minimize disruption of their duties. [FN88] If foreign

dignitaries enjoy this litigation privilege, should not the President a fortiori (at least in the absence of an express

congressional statute to the contrary)?

Of course, our old friend expressio unius might argue that, if the Framers had meant for the President to enjoy

an analogous venue privilege, they would have explicitly so provided in Article III alongside the Ambassador

Clause. But perhaps the Framers were simply not thinking about the unusual case of a civil damage action against

a sitting President. When they did think about suits against the President, they explicitly provided that

impeachment trials would take place in the Senate, again in the nation’s capital. The Federalist Papers explicitly

emphasized the geographic logic that underlay this choice. [FN89]

Recall also Jefferson’s obviously geographic concern that litigation in "the several courts" (note the plural)

would “bandy [the President] from pillar to post, keep him constantly trudging from north to south & east to

west, and withdraw him" from the district and thus from "his constitutional duties." [FN90] Few at the Founding

would have thought that any court on the continent could use newfangled longarm statutes to reach out and grab

the President of the United States. [FN91] Jefferson summed it up nicely, in words that also sum up nicely much

of our overall argument:

As to our personal attendance in Richmond [at the Burr trial], I am persuaded the Court is sensible, that

paramount duties to the nation at large control the obligation of compliance with their summons in this case;

as *726 they would, should we receive a similar one, to attend the trials of Blennerhasset and others, in the

Mississippi territory, those instituted at St. Louis and other places on the western waters, or at any place,

other than the seat of government. To comply with such calls would leave the nation without an executive

branch, whose agency, nevertheless, is understood to be so constantly necessary, that it is the sole branch

which the constitution requires to be always in function. It could not then mean that it should be withdrawn
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from its station by any co-ordinate authority. [FN92]

III. CONCLUSION

In the end, we suggest that temporary immunity from arrest is the constitutionally preferable reading of

executive immunity in many situations. This immunity, which essentially tolls cases against a sitting President,

avoids the twin dangers of making all Americans pay for the President’s sins and of putting Presidents above the

law. Our "arresting" conclusion is that a proper judicial holding in Clinton’s favor could limit rather than extend

the mischief of Nixon.

FNal. Southmayd Professor, Yale Law School.

FNaal. Student, Yale Law School. At the time this Commentary was written, Mr. Katya] was working in the Office of

the Solicitor General, United States Department of Justice. He had no involvement with the brief filed by the Solicitor

General in the Paula Corbin Jones litigation.

An earlier version of this Commentary was presented on September 22, 1994 as the Hardy Cross Dillard Lecture at

the University of Virginia School of Law; on October 19, 1994 as part of the Scholar-in-Residence Program at

Hofstra University School of Law; and on October 26, 1994 as part of the Edward L. Barrett, Jr. Lecture Program at

the University of California at Davis School of Law. For helpful comments on earlier drafts, we thank Bruce

Ackerman, Vik Amar, Ian Ayres, Jack Balkin, Susan Low Bloch, Steve Calabresi, Betsy Cavendish, Owen Fiss,

Joseph Goldstein, Harold Koh, John Langbein, Burke Marshall, Vinita Parkash, Mike Paulsen, Jeff Rosen, Jed

Rubenfeld, Peter Swire, Laurence tribe, and Eugene Volokh.

FNl. 457 U.S. 731 (1982). The suit alleged that Nixon had unlawfully fired Fitzgerald in retaliation for his testimony

before Congress about military aircraft cost overruns.

FN2. Jones’s suit raises four claims. She asserts violations of 42 U.S.C. §§ 1983 and 1985 that stem from Clinton’s

alleged conduct while Governor of Arkansas, a state law intentional infliction of emotional distress claim that arises

from the same alleged action, and a state law claim alleging that Clinton and his aides defamed her while he was

President. See Jones v. Clinton, Complaint, Civ. No. LR-C-94—29O (E.D. Ark. May 6, 1994).

Editors’ Note: As this Commentary went to press, the U.S. District Court for the Eastern District of Arkansas ruled

that no trial should occur until after the end of President Clinton’s tenure, but that pretrial discovery could proceed

now. This ruling may be appealed. See Jones v. Clinton, 1994 WL 721905 at *7-*8 (E.D. Ark. Dec. 28, 1994).

FN3. Nightline: Presidential Immunity (ABC television broadcast, June 13, 1994) (transcript on file with the Harvard

Law School Library); Crossfire: Justice Delayed for the President? (CNN television broadcast, May 25, 1994)

(transcript on file with the Harvard Law School Library); Morning Edition: Sexual Harassment Suit Questions

Presidential Immunity (National Public Radio broadcast, June 15, 1994) (transcript on file with the Harvard Law

School Library).

FN4. See Terry Eastland, No Immunity for Clinton from Paula Jones’s Charges, WALL ST. J ., June 8, 1994, at A17.

FN5. U.S. CONST. art. I, § 6.

FN6. The legal maxim expressio unius est exclusio alterius means that the expression of one thing (here, congressional

arrest and speech or debate immunities) by implication excludes other things (here, presidential or judicial immunities,

or other congressional immunities). The maxim is in many contexts sound, but as we shall show, must not be applied

clumsily or mechanically.

FN7. U.S. CONST. amend. I. On the connection between these two clauses, see Akhil Reed Amar, The Bill of Rights
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as a Constitution, 100 YALE L]. 1131, 1151 (1991) [hereinafter Bill of Rights]; Akhil Reed Amar, The Case of the

Missing Amendments: R.A.V. v. City of St. Paul, 106 HARV. L. REV. 124, 141 (1992); Alexander Meiklejohn, The

First Amendment Is an Absolute, 1961 SUP. CT. REV. 245, 255-56.

FN8. See CHARLES L. BLACK, JR., STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL LAW 35-50

(1969); ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM: THE CONSTITUTIONAL POWERS OF THE

PEOPLE 101—24 (1960).

FN9. See Akhil Reed Amar, The Bill of Rights and the Fourteenth Amendment, 101 YALE L]. 1193, 1267 (1992)

[hereinafter Fourteenth Amendment].

FN10. See id. The citizen’s freedom of speech might be only analogous rather than identical in that it might be, say,

less absolute than the legislator’s freedom.

FNll. See, e.g., New York Times Co. v. Sullivan, 376 U.S. 254, 269-80 (1964) (recognizing broad, though not

absolute, freedom of speech for citizens on issues of public concern).

FN12. See Fourteenth Amendment, supra note 9, at 1273—74.

FN13. "The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others

retained by the people." U.S. CONST. amend. IX. For discussion of the connection between this amendment and

collective self-government, see Bill of Rights, cited above in note 7, at 1200.

FN14. "Constitutional common law" here refers to judicially recognized principles that are deducible from the

Constitution and designed to implement the Constitution’s structure and fill in its gaps but that may nevertheless be

subject to statutory modification. We are indebted here to Professor Henry Monaghan. See Henry P. Monaghan, The

Supreme Court, 1974 Term -- Foreword: Constitutional Common Law, 89 HARV. L. REV. 1, 10-17 (1975).

FN15. "Congress shall make no law . . . abridging . . . the right of the people . . . to petition the Government for a

redress of grievances." U.S. CONST. amend. I. For an excellent analysis of the protection the Clause was designed to

afford litigants, see Eric Schnapper, "Libelous" Petitions for Redress of Grievances -- Bad Historiography Makes

Worse Law, 74 IOWA L. REV. 303, 343-47 (1989).

FN16. See Spalding v. Vilas, 161 U.S. 483, 497 (1896) ("The authorities . . . are clear, uniform and conclusive, that

no action of libel or slander lies, whether against judges, counsel, witnesses or parties, for words written or spoken in

the ordinary course of any proceeding before any court or tribunal recognized by law.") (quoting Dawkins v. Lord

Rokeby, 8 QB. 255, 263 (1873)) (internal quotation marks omitted).

FN17. See THE FEDERALIST No. 81, at 489 n.* (Alexander Hamilton) (Clinton Rossiter ed., 1961).

FN18. Marbury v. Madison, 5 U.S. (I Cranch) 137, 177 (1803) (emphasis added).

FN19. Our reasoning on this point tracks the Court’s:

[A] series of decisions, uniformly to the same effect, extending from the time of Lord Coke to the present time,

established the general proposition that no action will lie against a judge for any acts done or words spoken in his

judicial capacity in a court of justice . . . . "This provision of the law is not for the protection or benefit of a

malicious or corrupt judge, but for the benefit of the public, whose interest it is that the judges should be at liberty

to exercise their functions with independence and without fear of consequences. . . ."

Spalding, 161 U.S. at 495 (quoting Scott v. Stansfield, 3 L.R.-Ex. 220, 223 (1868)).
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FN20. Consider the following Supreme Court passage:

The law of privilege as a defense by officers of government to civil damage suits for defamation and kindred torts

has in large part been of judicial making, although the Constitution itself gives an absolute privilege to members of

both Houses of Congress in respect to any speech, debate, vote, report, or action done in session. This Court early

held that judges of courts of superior or general authority are absolutely privileged as respects civil suits to recover

for actions taken by them in the exercise of their judicial functions, irrespective of the motives with which those

acts are alleged to have been performed, Bradley v. Fisher, 13 Wall. 335, and that a like immunity extends to other

officers of government whose duties are related to the judicial process. Yaselli v. Goff, 12 F.2d 396, aff’d per

curiam, 275 U.S. 503, involving a Special Assistant to the Attorney General. Nor has the privilege been confined

to officers of the legislative and judicial branches of the Government and executive officers of the kind involved in

Yaselli.

Barr v. Matteo, 360 U.S. 564, 569-70 (1959) (footnotes omitted).

FN21. In his famous Youngstown concurrence, Justice Jackson outlined three categories of presidential power under

the Constitution. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-38 (1952) (Jackson, J.,

concurring). Category Two is the functional equivalent of constitutional common law --powers enjoyed by the

President under the Constitution that are subject to modification and diminution by congressional statute.

FN22. See U.S. CONST. art. 11, § 3; art. I, § 7.

FN23. Once again, our logic tracks the Court’s:

[T]he same general considerations of public policy and convenience which demand for judges of courts of superior

jurisdiction immunity from civil suits for damages arising from acts done by them in the course of the performance

of their judicial functions, apply to a large extent to official communications made by heads of Executive

Departments when engaged in the discharge of duties imposed upon them by law.

Spalding, 161 U.S. at 498. Consider also the words of Framer James Wilson:

In order to enable and encourage a representative of the publick to discharge his publick trust with firmness and

success, it is indispensably necessary, that he should enjoy the fullest liberty of speech, and that he should be

protected from the resentment of every one, however powerful, to whom the exercise of that liberty may occasion

offence.

JAMES WILSON, Of the Constitutions of the United States and of Pennsylvania ——of the Legislative Department, in

I THE WORKS OF JAMES WILSON 399, 421 (Robert G. McCloskey ed., 1967). Wilson saw members of all

three branches as representatives of the public. See GORDON S. WOOD, THE CREATION OF THE

AMERICAN REPUBLIC, 1776-1787, at 597 (1969).

FN24. We do not here address what, if any, immunities might be appropriate for state officials under the federal

Constitution. These immunities raise different issues, because unlike the President and federal judiciary, state officials

are not coordinate to Congress.

We also bracket the issue whether state governors should enjoy immunity under state constitutions from state law

suits. Although many state constitutions feature clauses for state legislators analogous to Article I, § 6, these

constitutions differ from the federal template in two key respects. First, most have historically lacked a strongly

unitary executive analogous to the one created by Article H. See Steven G. Calabresi, Some Normative Arguments

for the Unitary Executive, 47 ARK.L.REV. (forthcoming 1994); Lawrence Lessig & Cass R. Sunstein, The President

and the Administration, 94 COLUM.L.REV. I, 49-50 (1994). Second, in no state does the governor enjoy foreign

affairs duties akin to the President’s. As will become clear below, the unitary language of Article H and the centrality
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of the President’s foreign affairs duties are key features of our structural analysis of the federal Constitution.

Finally, we do not analyze the issue of what, if any, Arrest Clause-like immunity should be enjoyed by federal

judges. Compared with Presidents, see infra pp. 713-14, and members of Congress, see infra pp. 711—12, judges may

be more fungible from the perspective of democratic representation and democratic skew. Unlike a President, a judge

is not always in session, twenty-four hours a day, every day; and unlike Congress, judges can reschedule their

hearings and sessions with relative ease.

FN25. In the absence of Article I, § 6, legislators could have tried to enact similar statutory immunity, but an

unpopular legislative minority might have been at the mercy of a partisan majority. The President might have vetoed

such a law, and until such a law passed, members of the First Congress would have been vulnerable. Partisanship was

seen as much less likely among a cadre of professional judges. See THE FEDERALIST No. 78, at 470 (Alexander

Hamilton) (Clinton Rossiter ed., 1961); Akhil Reed Amar, A Neo—Federalist View of Article III: Separating the Two

Tiers of Federal Jurisdiction, 65 B.U. L. REV. 205, 224—28 (1985) [hereinafter Two Tiers].

On the self-protective powers of executive and judicial branches, see THE FEDERALIST No. 51, at 320-23 (James

Madison) (Clinton Rossiter ed., 1961); 3 THE DEBATES, RESOLUTIONS, AND OTHER PROCEEDINGS IN

CONVENTION, ON THE ADOPTION ON THE FEDERAL CONSTITUTION 245—46 (Jonathan Elliot ed., 1830)

(remarks of James Wilson at Pennsylvania Ratifying Convention); and Bill of Rights, supra note 7, at 1194.

FN26. See Butz v. Economou, 438 U.S. 478, 511-12 (1978); supra note 20.

FN27. 5 U.S. (I Cranch) 137, 163 (1803) (quoting 3 WILLIAM BLACKSTONE, COMMENTARIES *109).

FN28. See Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757, 781 (1994) [hereinafter

Fourth Amendment].

FN29. 457 U.S. 731, 750 n.31 (1982); see also United States v. Nixon, 418 U.S. 683, 705 n.16 (1974) ("Nixon tapes

case") (rejecting explicitly an expressio unius reading of the Speech or Debate Clause and embracing the notion of

implicit presidential privileges).

FN30. The opinions in the case are rife with references to the Speech or Debate Clause as a benchmark for assessing

presidential immunity. See, e.g., Nixon v. Fitzgerald, 457 U.S. 731, 750 n.31 (1982); id. at 759 (Burger, C.J.,

concurring); id. at 771 (White, J ., dissenting). Justice White’s dissent alone refers no less than six times to the Speech

or Debate Clause. See id. at 765, 769, 771 & n.6, 777 n.22, 781.

FN31. See Nixon, 457 U.S. at 740. Note that our commonplace description of Nixon as a "First Amendment case" is

based on the idea, taken for granted by virtually the entire legal community, that mere presidential action can violate

the First Amendment notwithstanding the Amendment’s reference to "Congress" and the expressio unius maxim. See

supra Part I.A. In New York Times Co. v. United States, 403 U.S. 713 (1971), a case involving unilateral presidential

attempts to suppress publication of the so-called Pentagon Papers, no Justice argued that the absence of a congressional

law meant that the First Amendment was inapplicable or irrelevant.

FN32. See Nixon, 457 U.S. at 749, 751 n.31.

FN33. See infra Part I.C.

FN34. See Nixon, 457 U.S. at 754 n.37, 758 n.41.

FN35. See id. at 745-46.

FN36. The idea here may be that, in order to bring the outside world under the rule of law, courts must exist and
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function; but in order to function, they must adopt special rules for in-court wrongs. One can also argue that a judicial

action, even if egregiously wrong, is not "unconstitutional" so long as the erring judge has "jurisdiction." Jurisdiction is

the right to decide --either way -- and thus, in effect, the right to be "wrong."

FN37. See, e.g., Nixon, 457 U.S. at 745-47 (relying on "good faith" immunity cases).

FN38. For a very different view of immunity and Marbury than Nixon’s, see Akhil Reed Amar, Of Sovereignty

and Federalism, 96 YALE L.J. 1425, 1484—92 (1987) [hereinafter Of Sovereignty].

FN39. See Nixon, 457 U.S. at 736-39 & n.17, 754 n.37.

FN40. See Henry M. Hart, Jr., The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in

Dialectic, 66 HARV. L. REV. 1362, 1366-70 (1953).

FN41. Impeachment provided a remedy against Nixon but not one for Fitzgerald --not one that fully compensated him

for the deprivation of his personal constitutional rights. The Nixon majority’s emphasis on impeachment, see 457 U.S.

at 757, 758 n.41, was thus unresponsive to the guiding principle of Marbury. Contrary to the Nixon five’s intirnations,

see id. at 754 n.37, the Marbury Court did give William Marbury a remedy rather akin to the commission he sought:

the Court’s opinion was itself, like a commission, an official government document that declared that Marbury was

indeed a justice of the peace. In addition, the Court’s opinion on the merits supporting Marbury could serve as

guidance to any other court in which Marbury might choose to refile. Marbury in word and deed upheld a plaintiffs

right to a judicial remedy; Nixon did not.

FN42. See id. at 797 (White, J ., dissenting).

FN43. For an excellent discussion, see Williamson v. United States, 207 U.S. 425, 436-46 (1908). See also Gravel v.

United States, 408 U.S. 606, 614 (1972) ("History reveals, and prior cases so hold, that this part of the Clause exempts

Members from arrest in civil cases only."); United States v. Brewster, 408 U.S. 501, 521 (1972) (arguing that treason,

felony, and breach of the peace encompass all crimes); Long v. Ansell, 293 U.S. 76, 83 (1934) ("When the

Constitution was adopted, arrests in civil suits were still common in America. It is only to such arrests that the

provision applies." (footnote omitted»; 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE

UNITED STATES § 862 (Boston, Hilliard, Gary & Co. 1833) ("Now, as all crimes are offences against the peace, the

phrase ’breach of the peace’ would seem to extend to all indictable offenses . . . .").

Williamson relied in part on Blackstone:

It is to be observed that there is no precedent of any such writ of privilege, but only in civil suits . . . . And

therefore the claim of privilege hath been usually guarded with an exception as to the case of indictable crimes; or,

as it has been frequently expressed, of treason, felony and breach (or surety) of the peace. Whereby it seems to

have been understood that no privilege was allowable to the members, their families or servants, in any crime

whatsoever, for all crimes are treated by the law as being contra pacem domini regis.

Williamson, 207 U.S. at 439-40 (quoting I WILLIAM BLACKSTONE, COMMENTARIES * 166). Despite

Williamson’s correct use of Blackstone, the Court elsewhere quoted language that first appeared in the 1773 fifth

edition and was refined in the 1783 ninth edition, not in 1765, as the Court claimed. Compare I WILLIAM

BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 165 (4th ed. 1770) (Oxford, Clarendon

Press 1765) (omitting key sentence) with I WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF

ENGLAND 165 (5th ed. 1773) (Oxford, Clarendon Press 1765) (adding key sentence) and I WILLIAM

BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 165 (8th ed. 1778) (Oxford, Clarendon

Press 1765) (reprinting key sentence from fifth edition) and I WILLIAM BLACKSTONE, COMMENTARIES ON

THE CONSTITUTION OF ENGLAND 165 (Richard Burn ed., 9th ed. 1783) (Oxford, Clarendon Press 1765)

(revising key sentence).
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FN44. Despite a narrow interpretation of this Clause in Justice Brandeis’s short opinion in Long, 293 U.S. at 82-83, a

broader reading may square better with the understanding of the Clause at the Founding. In Geyer’s Lessee v. Irwin, 4

U.S. (4 Ball.) 107, 197 (Pa. 1790), the Pennsylvania Supreme Court decided that a member of the Philadelphia

General Assembly was "undoubtedly, privileged from arrest, summons, citation, or other civil process, during his

attendance on the public business confided to him. . . . [Hlis suits cannot be forced to a trial and decision, while the

session of the legislature continues." Id. at 107. In Bolton v. Martin, I U.S. (I Dall.) 296 (GP. Phila. 1788), a delegate

to the Philadelphia Constitutional Convention was served with a summons. He pled privilege, and the plaintiff’s counsel

responded by arguing that "the protection of a member of the House of Parliament, extended only to the case of

arrests, or personal restraint, and not to the service of a Summons." Id. at 297 (citations omitted). The court disagreed

in language that is clear support for temporary immunity:

[M]embers of Parliament were privileged from arrests, and from being served with any process out of the Courts

of law . . . during the sitting of Parliament . . . . The act further directs, that where any plaintiff shall by reason of

privilege of Parliament he stayed from prosecuting any suit commenced, such plaintiff shall not be barred by the

statute of limitations, or nonsuited, dismissed, or his suit discontinued for want of prosecution, but shall, upon the

rising of Parliament, be at liberty to proceed.

. . . . We cannot but consider our Members of Assembly, as they have always considered themselves, intitled by

law to the same privileges. They ought not to be diverted from the public business by law suits, brought against

them during the sitting of the House; which, though not attended with the arrest of their persons, might yet oblige

them to attend to those law suits. . . .

The Defendant, therefore, must be discharged from the action.

Id. at 303—05. Functional reasons led this court to stretch immunity along another axis -- by protecting members of

the Philadelphia Convention, who had no explicit textual provision to protect them: "The members of Convention,

elected by the people, and assembled for a great national purpose, ought to be considered in reason, and from the

nature, as well as dignity, of their office, as invested with the same or equal immunities with the members of

General Assembly . . . Id. at 303. Fifty years later, another court agreed with the idea of temporary immunity

from all civil process:

For, antecedent to this statute, [sitting] members of parliament were not only privileged from arrest, but also from

being served with any process out of the courts of law . . . . [The statute provides] what may be a just construction

of the rule in this country —- "that the plaintiff is not to be barred by the statute of limitations" in the time consumed ..

by the privilege, but is at liberty to proceed de novo after the cessation of privilege, which, being a public right,

enjoyed for the benefit of the public, only so far interferes with private right as to secure the public good, on the

termination of which the private right re—commences, unimpaired by the time of privilege, the statute of limitations

ceasing to run when privilege commenced. . . .

. . . [The privilege] is consistent with, nay, necessary to the universal equality established in a republic. It is

inseparably connected with the fundamental maxim in all free governments, that where the public exigency renders

it necessary, for common preservation, private right shall yield to public good.

. . . . The privilege . . . protects them, while in attendance upon their public duties from arrest, summons, or any

other civil process.

Lyell v. Goodwin, 15 F. Cas. 1126, 1127-30 (C.C.D. Mich. 1845) (No. 8,616). Lyell explicitly supported the

temporary immunity idea, noting that the plaintiff could bring suit when the defendant had ceased his public duties:

For the time being, while engaged in the public service, he is divested of self and of private concernment, and, as

it were, dedicated in time and mind to the public service. Nor need there be private injury as a necessary

consequence. There may be a time, when the privilege of these functionaries ceases, —- when the special duty, that
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sets them apart to the public service has been performed, and their return to private life is clear and unquestioned,

when the public interest no longer demands their protection, and the private right to their attention can commence,

and they be held answerable as any other citizen.

Id. at 1131.

The Wisconsin Supreme Court put a similar gloss on Article I, § 6:

In order to render this provision available to the extent of its necessity, it will not do to construe the words

privilege from arrest in a confined or literal sense. A liberal construction must be given to these words upon

principle and reason. It is just as necessary for the protection of the rights of the people that their representative

should be relieved from absenting himself from his public duties during the session of congress, for the purpose of

defending his private suits in court, as to be exempt from imprisonment on execution. If the people elect an

indebted person to represent them, this construction of the constitution must also be made to protect his rights and

interests, although it may operate to the prejudice of his creditors; but the claims of the people upon his personal

attendance are paramount to those of individuals, and they must submit.

Doty v. Strong, I Pin. 84, 87 - 88 (Wis. 1840). Doty, in the spirit of Bolton, stretched Article I’s immunity to

cover delegates to Congress from territories. See id. at 88; see also Juneau Bank v. McSpedan, 14 F. Cas. 51, 52

(C.C.D. Wis. 1860) (No. 7,582) ("In England, the privilege from arrest has always been construed to include the

service of a summons. So in this country from a very early period"); Nones v. Edsall, 18 F. Cas. 296, 297

(C.C.D.N.J. 1848) (No. 10,290) (Grier, Cir. J.) ("Members of congress are privileged from arrest both on judicial

and mesne process, and from the service of a summons or other civil process while in attendance on their public

duties."); Anderson v. Rountree, I Pin. 115, 117, 124 (Wis. 1841) (following Doty).

Later courts, in decisions such as Long v. Ansell, rejected this early broad reading of arrest. Long properly noted

that the court in Bolton had quoted language from an early edition of Blackstone that had been changed in post-1773

editions. See Long, 293 U.S. at 82 n.3. But Long simply sidestepped the broader functional vision underlying all the

early cases rooted in the democratic public interest served by the privilege.

FN45. 2 STORY, supra note 43, § 857 (footnote omitted). Note that Story explicitly extended the functional logic of

the Arrest Clause beyond arrests to various "summons[es]," see id., as did Jefferson’s Manual. See THOMAS

JEFFERSON, A MANUAL OF PARLIAMENTARY PRACTICE 15-22 (New York, Clark & Maynard 1873).

FN46. For many explicit expressions of this point, see note 44 above.

FN47. See Richard D. Friedman, Some Modest Proposals on the Vice-Presidency, 86 MICH.L.REV. 1703, 1720-21

(1988).

FN48. See U.S. CONST. art. I, § 3, cl. 4.

FN49. See id. art. I, § 5, cl. 1 ("[A] Majority of each [House] shall constitute a Quorum to do Business").

FN50. See id. art. II, § 1, cl. 1 ("The executive Power shall be vested in a President") (emphasis added). On the

importance of the vesting mandate and the unitary executive it creates, see Two Tiers, cited above in note 25, at 231-

32 & n.92, 251-52 & n.151 (1985); and Steven G. Calabresi & Kevin H. Rhodes, The Structural Constitution: Unitary

Executive, Plural Judiciary, 105 HARV. L. REV. 1153, 1175-79 (1992). See also Memorandum For the United States

Concerning the Vice President’s Claim of Constitutional Immunity, In Re Proceedings of the Grand Jury Irnpaneled

December 5, 1972, at 18 (Civ. No. 73-965) (Brief filed by Solicitor General Robert Bork in Maryland District Court)

("[T]he President is the only officer whose temporary disability while in office incapacitates an entire branch of

government. ").
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FN51. Because of the common practice of "balancing" a ticket with presidential and vice-presidential candidates from

different "wings" of a party, a shift of presidential power from President to Vice President can cause a serious

democratic skew. For historical examples and discussion, see Akhil Reed Amar & Vik Amar, President Quayle?, 78

VA.L.REV. 913, 938-39 & n.76 (1992). For a general discussion of succession issues and the Twenty-Fifth

Amendment, see Akhil Reed Amar, Presidents, Vice Presidents, and Death: Closing the Constitution’s Succession Gap,

47 ARK.L.REV. (forthcoming 1994).

FN52. The issue raised by the Jones suit thus radiates far beyond Jones herself. The issue is one of precedents and

slippery slopes: we must ask not merely what would happen if Jones’s suit goes forth but what would happen if suits

like hers can go forth and multiply.

FN53. This immunity is of course waivable. Surely the President in whatever spare time he has should be allowed

to litigate civil damage actions -— or to watch basketball for that matter -— but he should not be legally obliged to

do either. As a practical matter, politics may sometimes create strong pressure to litigate now -- or, again, to

watch a basketball game -- but political pressure should not be confused with legal obligation. In a civil damage

action in the early 19605, then-President John Kennedy asserted litigation immunity under a statute. When that

failed, he settled the case instead of asserting presidential immunity -- a choice wholly consistent with our

analysis. See Memorandum in Support of President Clinton’s Motion to Dismiss on Grounds of Presidential

Immunity at 29 n.19, Jones v. Clinton (E.D. Ark. July 21, 1994) (No. LR-C—94-290).

FN54. Beyond Marbury’s vision that the ideal of "a government of laws, and not of men" entails that "the laws furnish

[a] remedy for the violation of a vested legal right[,]" 5 US (1 Cranch) 135, 163 (1803), there is perhaps another

basic element of the rule of law: the idea of no "special treatment" based on status. But temporary immunity for a

sitting President comports with this norm too: Bill Clinton can toll a suit not because of who he is, but because of what

he does -— what he is now doing for the American people in serving them as their elected President. (Richard Nixon,

by contrast, sought a lifetime pass from legal accountability even when he was serving no one but himself.) Presidential

arrest immunity simply applies a general functional principle to the unique circumstances of a sitting President

preoccupied with weighty affairs of state. Temporary tolling occurs in many other contexts in which similar hardship

would be created by immediate litigation -— for example, cases involving military officers on duty, persons temporarily

beyond the jurisdiction, and persons with temporary illnesses. See, e.g., Soldiers’ and Sailors’ Civil Relief Act of

1940, 50 U.S.C. app. §§ 501-525 (1988 & Supp.l994).

FN55. U.S. CONST. amend. XXII, § 1 ("No person shall be elected to the office of the President more than twice . . .

."). In rare cases, the Amendment would allow a person to serve as President for ten years. See id.

FN56. See infra Part II.

FN57. See Youngstown Sheet & Tube Co. v. Sawyer, 343 US. 579, 585 (1952).

FN58. The circle of potential plaintiffs in a divorce or child custody case is, of course, much smaller than the circle of

potential plaintiffs who might seek damages for any past act, public or private. Injunctive suits arising out of a sitting

President’s private business concerns are also imaginable -- consider, for example, a tort injunction to abate an alleged

nuisance on land owned by the President. But if a sitting President deemed such nuisance suits a nuisance, he might

well be able to place his business affairs in a blind trust and thereby free himself from distraction. This is not a realistic

option for damage suits that arise out of past discrete acts rather than alleged ongoing harms.

FN59. See supra p. 710 (discussing the breach of the peace language of the Arrest Clause). Obviously, mere

refusal to pay damages for a past discrete harm during the tolling of a suit should not be seen as an "ongoing

harm."

FN60. 3 STORY, supra note 43, § 1563.
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FN61. In light of the rather precise parallels of language and logic between Justice Story’s discussion of the Arrest

Clause in §§ 856—62 and his discussion here in § 1563 of implicit presidential immunities, it is hard to see the parallels

as wholly unconscious or coincidental. The same structural vision informs both passages. See 2 id. §§ 856-62; 3 id.

1563.

FN62. Nixon recognized presidential immunity in the absence of an express congressional statute to the contrary. See

Nixon v. Fitzgerald, 457 U.S. 731, 748 & n.27 (1982). So too, we today propose only a Category Two arrest

immunity. See supra note 21. Like the Nixon Court, we do not reach the question of the precise scope of congressional

power to restrict this immunity.

FN63. The Nixon Court should have been aware of the real argument in the Story quote. Fitzgerald’s brief declared:

Mr. Nixon’s countervailing citation from the 1830’s, like his other authorities, concerns the amenability of an

incumbent President to process in a civil suit. The "official inviolability" that Justice Story referred to in his

Commentaries was, by its own terms, limited to acts -- arrest, imprisonment, and detention -— that would obstruct

or impede the President "while he is in the discharge of his duties of his office." Neither Story nor any other

source cited by Mr. Nixon supports the proposition that a former President, when out of office, is immune from

civil liability for his acts while President.

The distinction between an incumbent and a former President is important. It was recognized at the time the

Constitution was ratified. And it was strenuously argued to this Court in 1867. Attorney General Stanbery then

asserted on behalf of President Andrew Johnson that the President "is above the process of any court to bring him

to account as President. " But Stanbery acknowledged that this immunity ended with the President’s removal from

office. When "he no longer stands as the representative of the government," Stanbery said,

then for any wrong he has done to any individual, for any murder or any crime of any sort which he has

committed as President, then and not till then can he be subjected to the jurisdiction of the courts. Then it is

the individual they deal with, not the representative of the people.

Brief for Respondent at 19, Nixon (Nos. 79-1738 and 80-945) (footnotes omitted). Fitzgerald’s brief

acknowledged that a suit against an incumbent President would be altogether different:

Nixon’s arguments obscure a crucial fact about the lawsuit at issue in this case. It was not brought against an

incumbent President. Mr. Nixon was named as a defendant in July, 1978, nearly four years after he resigned as

President. Whatever drain on his time and resources the suit has caused occurred long after he left office; it had no

effect on his performance of public duties.

Id. at 26.

Indeed, Fitzgerald’s brief conceded tolling: "The burdens of litigation are not as onerous for the President or a former

President as petitioner claims. With respect to the incumbent, the district court can stay all proceedings until he

leaves office." Id. at 28; see also Memorandum of Justice Powell, 6th Draft at 22 n.27, Kissinger v. Halperin, 452

U.S. 713 (1981) (No. 79-880), April 6, 1981 (unpublished draft opinion in pre-Fitzgerald case from Thurgood

Marshall Papers, Library of Congress, Box 268, folder 2) (acknowledging in a footnote discussing Story, Ellsworth,

Adams, and Jefferson that "[t]he statements quoted here concerning a President’s amenability to process apply only to

sitting Presidents ").

FN64. See Nixon, 457 U.S. at 776 (White, J., dissenting) (conceding that the Story passage "clearly supports [Nixon’s]

position but it is of such a late date that it contributes little to understanding the original intent").

FN65. Nixon, 457 U.S. at 750 n.31 (quoting letter from Thomas Jefferson to George Hay (June 20, 1807), in 10 THE

WORKS OF THOMAS JEFFERSON 404 (Paul L. Ford ed., 1905)).
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FN66. Id. (quoting WILLIAM MACLAY, THE JOURNAL OF WILLIAM MACLAY, UNITED STATES SENATOR

FROM PENNSYLVANIA, 1789—1791 167 (Edgar S. Maclay ed., 1890)).

FN67. Letter from Thomas Jefferson to George Hay (June 17, 1807), in II THE WRITINGS OF THOMAS

JEFFERSON 232 (Andrew A. Lipscomb ed., 1905).

FN68. U.S. CONST. art. I, § 3, cl. 6 ("[B]ut the Party convicted [in an impeachment court] shall nevertheless be liable

and subject to Indictment, Trial, Judgment and Punishment, according to Law.").

FN69. In response to Maclay’s statement that, "altho, President he was not above the laws," Ellsworth and Adams

"declared You could only impeach him. [sic] and no other process Whatever lay against him." THE DIARY OF

WILLIAM MACLAY AND OTHER NOTES ON SENATE DEBATES 168 (Kenneth R. Bowling & Helen E. Vett

eds., 1972). Maclay then "put the Case suppose‘the President commits Murder in Streets. . . . But You can only

remove him from Office on impeachment. " Id. Listen carefully to Adams and Ellsworth’s response: "Why When he is

no longer President, You can indict him." Id. (emphasis added).

As with the Story quote, the Nixon Court ignored Fitzgerald’s admonition about the applicability of the quote from

Adams and Ellsworth:

The statements made in the course of framing and ratifying the Constitution do not support Nixon’s position. Nor

do the observations of John Adams and Oliver Ellsworth . . . . These observations . . . addressed a question that is

not before the Court in this case: namely, whether an incumbent President is amenable to process in a civil suit.

Brief for Respondent at 18, Nixon (Nos. 79-1738 and 80-945).

FN70. See Nixon, 457 US. at 751 n.31. The Court introduced the Adams/Ellsworth quote with the -- embarrassingly

untrue -- claim that Adams had served as a delegate at the Philadelphia Convention. See MAX FARRAND, THE

FRAMING OF THE CONSTITUTION OF THE UNITED STATES 14-41 (1913) (discussing the delegates); id at 39

(noting that John Adams was in London).

FN71. In essence, all three were arguing for litigation immunity rather than substantive immunity for sitting Presidents

-- immunity from claims made while President rather than for conduct occurring While President. (As Ian Ayres has

pointed out to us, the distinction is akin to the claims—made/occurrence distinction in modern insurance policies.)

Litigation immunity protects a worthy plaintiff (because it merely postpones suit), whereas substantive immunity does

not (because it bars suit). Litigation immunity deters conduct while in office -— but conduct that is by hypothesis

unconstitutional and should be deterred by the prospect of a later damage suit. Substantive immunity does not chill this

conduct; instead it immunizes even clearly unconstitutional actions -- and that is why the Founders rejected it. See Of

Sovereignty, supra note 38, at 1484-92 .

If we are concerned that mere litigation immunity will lead to a flood of frivolous lawsuits (or even nonfrivolous but

ultimately unworthy ones) against ex-Presidents, we should not recognize a substantive immunity that bars worthy and

unworthy claims alike. Instead we should provide for fee-shifting, which discourages plaintiffs with weak claims and

yet fully preserves remedies for plaintiffs with winning claims. See id. at 1514 n.346. If Congress fears that the threat

of liability for good faith mistakes will overdeter and paralyze Presidents (or other officials, for that matter), Congress

need only provide for indemnification for good faith mistakes, for which government is in effect the better risk bearer

than its employees in a Coasean world. See id. at 1515; Fourth Amendment, supra note 28, at 812.

In light of this analysis the real timing difference between Nixon and Clinton is not Eastland’s and Meese’s

occurrence-based difference that favors Nixon, see supra pp. 701-02, but a claims-made difference that favors

Clinton.

FN72. Nixon, 457 US. at 752 n.31. It is also worth noting that Justice White’s dissent argued that United States v.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105306 Page 327



 

 

108 HVLR 701 - Page 20

(Cite as: 108 Harv. L. Rev. 701, *726)

Burr, 25 F. Cas. 30 (C.C.D. Va. 1807) (No. 14,692), demonstrates that the President is "subject to judicial process."

Nixon, 457 U.S. at 781 (White, J. dissenting). The majority did not disagree with this conclusion. See Nixon, 457 U.S.

at 753-54. These Nixon opinions overlooked the fact that Burr was not an unavoidable intrusion on the President, for

the President had the power to dismiss the prosecution at any time if he considered Burr’s request for exculpatory

material too onerous. Put another way, by continuing to hold Burr in detention, Jefferson voluntarily incurred certain

duties, the disregard of which would be a kind of ongoing breach of the peace as long as Jefferson insisted on holding

Burr in jail for trial. Any subpoena against Jefferson would have been a true negative injunction -- provide evidence

in your possession or let Burr go -- that could have been enforced, Marbury-like, without an awkward coercive order

against Jefferson. Chief Justice Marshall could simply quash the indictment and let Burr free, much as he simply

refused to take jurisdiction in Marbury itself.

Nor does the Nixon tapes case, United States v. Nixon, 418 U.S. 683 (1974), preclude temporary immunity. As in

Burr, the President could have avoided any court-ordered mandate merely by ending the ongoing prosecutions, via a

Caspar Weinberger-like pardon or by formally rescinding via the Attorney General an executive regulation and

dismissing both the special prosecutor and the underlying prosecutions, as the Nixon tapes Court explicitly allowed.

See id. at 694-96. (Of course, these actions might have created a huge political backlash, but so might insisting on

arrest immunity rather than waiving it; once again, we must distinguish between legal obligation and political

pressure. See supra note 53.) The Nixon tapes case is also of course distinguishable from the Jones litigation because

the former involved allegations of presidential criminal wrongdoing, Nixon, 418 U.S. at 687, which would overcome

any arrest immunity deducible by analogy to the § 6 Arrest Clause, see supra p. 710. Thus, the Nixon tapes case is

an awkward springboard for any assault on implicit presidential arrest immunity. See also supra note 29 (noting that

the Nixon tapes case explicitly an rejects expressio unius reading of Article I, § 6 and affirms implicit presidential

immunity).

The Nixon tapes case does contain some loose language, but all this must now be read in light of the later decision in

Nixon v. Fitzgerald. Frankly, some of the loose language simply cannot be taken at face value today. See, e.g.,

Nixon, 418 U.S. at 694-96 & n.8 (1974) (treating as having "the force of law" a regulation that gave a kind of

legislative veto to certain key congressional officials —- a regulation that, as a binding law, rather than a political

promise, would plainly violate basic constitutional principles acknowledged a few pages later, id. at 704, and

resoundingly affirmed a few years later in I.N.S. v. Chadha, 462 U.S. 919, 94546 (1983)); Nixon, 418 U.S. at 709-

13 (glossing over key differences between case at hand, in which the prosecutor was seeking to pierce presidential

privilege to find inculpatory evidence and Burr-like cases in which defendant with due process rights sought

exculpatory evidence). In the end, the Nixon tapes Court acquiesced in an untidy opinion by Chief Justice Burger

that, on the facts of the case, reached the obviously right result. Richard Nixon was the head of an ongoing

conspiracy to obstruct justice and was using the Oval Office itself as the hub of that conspiracy; and the Court had

evidence under seal that made all this clear. See Nixon, 418 U.S. at 687 & n.4, 689, 700. The Court’s occasionally

strained readings of the Constitution, case law, and regulations must be analyzed in light of what the Court delicately

described as the "unique setting" and "unique facts of this case." Nixon, 418 U.S. at 691, 697; see also id. at 700

(stressing material under seal as the basis for the Court’s conclusion); Id. at 687-88, 701 (relying subtly on Nixon’s

status as an unindicted co-conspirator); id. at 712 n.20 (invoking by analogy a case in which the strong presumptive

privilege of jury deliberation proceedings yielded in the face of credible claims of criminal misconduct).

FN73. To put the point slightly differently, we are suggesting that President Clinton’s immunity should not turn on

whether his alleged conduct towards Jones was an "official" duty or not (a holdover of viewing immunity through the

prism of the Speech or Debate Clause), but rather should turn on whether the Jones suit and others like it, see supra

note 52, could functionally "Arrest" the President while at "Session."

FN74. See supra p. 702.

FN75. See supra Part I.C.

FN76. One reason for a more flexible application of presidential arrest immunity stems from the greater potential
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hardship on plaintiffs than in the Article I context, since presidential "sessions" run much longer than congressional

ones. See supra pp. 714-15.

FN77. "Well before" allows the case to be tried before Inauguration. Aware of the significance of Inauguration, the

parties and the judges would probably expedite judicial proceedings.

FN78. Jones’s case does not appear to be one of a repressed memory; her complaint claims that she told others about

the alleged encounter with then-Governor Clinton within days of its occurrence. See Jones v. Clinton, Complaint, Civ.

No. LR-C-94-290 (E.D. Ark. May 6, 1994).

FN79. See JOSEPH STORY, COMMENTARIES ON EQUITY JURISPRUDENCE §1520 (4th ed. 1846) (Boston,

Hilliard, Gray & Co. 1836) ("Courts of Equity . . . sometimes act upon their own inherent doctrine of discouraging,

for the peace of society, antiquated demands by refusing to interfere, where there has been gross laches in prosecuting

rights . . . .").

FN80. The doctrine is used to "aidfl the vigilant and not those who slumber on their rights." NAACP v. NAACP

Legal Defense & Educ. Fund, Inc., 753 F.2d 131, 137 (DC. Cir.1985), cert. denied, 472 U.S. 1021 (1985). To prove

laches, President Clinton would have to show that Jones delayed in asserting her claims, that the delay was not

excusable, and that her delay unduly prejudiced Clinton. See AmBrit, Inc. v. Kraft, Inc., 812 F.2d 1531, 1545 (11th

Cir.1986), cert. denied, 481 U.S. 1041 (1987). Laches is not based "merely on time. Rather, laches is based upon

changes of conditions or relationships involved with the claim." Farries v. Stanadyne/Chicago Div., 832 F.2d 374, 378

(7th Cir.1987) (citations omitted). The laches period begins to run when the plaintiff discovers the facts that create her

cause of action. See Coleman v. Corning Glass Works, 619 F.Supp. 950, 953 (W.D.N.Y. 1985), aff’d, 818 F.2d 874

(Fed. Cir.1987); see also Grant Airmass Corp. v. Gaymar Indus., 645 F.Supp. 1507, 1515 (S.D.N.Y. 1986)

(explaining that courts consider whether a plaintiff had actual or constructive knowledge of the relevant facts in

determining whether a claim is barred from laches).

President Clinton’s laches claim is buttressed by the lack of an explicit federal statute of limitations for Jones’s civil

rights claims; rather, federal law provides that state statutes and the common law should govern. See 42 U.S.C. §

1988 (Supp. V 1993); cf. Nixon v. Fitzgerald, 457 U.S. 731, 748 & n.27 (1982) (distinguishing Nixon’s case from

one in which "Congress expressly had created a damages action against the President of the United States").

FN81. In Mackall v. Casilear, 137 U.S. 556 (1890), the Court opined:

The doctrine of laches is based upon grounds of public policy, which requires for the peace of society the

discouragement of stale demands. And where the difficulty of doing entire justice by reason of the death of the

principal witness or witnesses, or from the original transactions having become obscured by time, is attributable to

gross negligence or deliberate delay, a court of equity will not aid a party whose application is thus destitute of

conscience, good faith and reasonable diligence.

The time for this son to have attacked his father on the ground of fraud was prior to that father’s death . , . .

Id. at 566 (citations omitted).

FN82. See FLEMING JAMES, JR., GEOFFREY C. HAZARD, JR. & JOHN LEUBSDORF, CIVIL PROCEDURE

430-31 (4th ed. 1992) ("[A]n equitable defense or counterclaim may be interposed to an action presenting only legal

issues or vice versa.").

FN83. Federal Rule of Civil Procedure 8(c) explicitly recognizes the affirmative defenses of estoppel and fraud, as well

as of laches. FED. R. CIV. P. 8(c).

FN84. In A.C. Aukerman Co. v. R.L. Chaides Constr. Co., 960 F.2d 1020 (Fed. Cir.1992) (en banc), the court
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stated:

[Plaintiff] is in error in its position that, where an express statute of limitations applies against a claim, laches

cannot apply within the limitation period. In other areas of our jurisdiction, laches is routinely applied within the

prescribed statute of limitations period for bringing the claim.

.......[W]e are unpersuaded that the technical distinction between application of laches against legal damages

and an equitable accounting which [plaintiff] asks us to draw should be made.

Id. at 1030-31 (citations and emphasis omitted); see also Technitrol Inc. v. NCR Corp., 513 F.2d 1130, 1130 (7th

Cir.1975) (adopting the district court opinion in Technitrol Inc. v. Memorex Co., 376 F.Supp. 828, 831 (N.D. Ill.

1974), which applied laches to damage suits). '

FN85. Once again, we need go no further than to recognize a Category Two presidential privilege that Congress may

perhaps have power to modify. See supra p. 705.

FN86. Venue and personal jurisdiction defenses are of course waivable. See FED. R. CIV. P. 12(h)(I).

FN87. See U.S. CONST. art. 111, § 2, cl. 2 ("In all Cases affecting Ambassadors . . . the supreme Court shall have

original Jurisdiction"); Judiciary Act of 1789, § 13, 1 Stat. 73, 80 (1789) (declaring that the Supreme Court "shall have

exclusively all . . . jurisdiction of suits or proceedings against ambassadors, or other public ministers ").

FN88. See Akhil Reed Amar, Marbury, Section 13, and the Original Jurisdiction of the Supreme Court, 56 U. CHI. L.

REV. 443, 469-78 (1989); Akhil Reed Amar, The Two-Tiered Structure of the Judiciary Act of 1789, 138 U. PA. L.

REV. 1499, 1560 n.222 (1990).

FN89. See THE FEDERALIST NO. 65, at 400 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

FN90. See supra p. 718

FN91. Until the appearance of the 1945 "minimum contacts" language of International Shoe v. Washington, 326 U.S.

310, 320 (1945), suits against D.C. officials were hard to bring because longarm jurisdiction did not exist. See

Pennoyer v. Neff, 95 U.S. 714, 722 (1878).

FN92. Letter from Thomas Jefferson to George Hay, supra note 67, at 232. To be sure, improved transportation

technology facilitates travel and makes long distance litigation infinitely more feasible than at the Founding; but why

should the presidential mountain be obliged to come to plaintiff Muhammad rather than vice versa? Until Congress

speaks clearly to the contrary, should not litigation against a sitting President accommodate his unique need to operate

from the nation’s capital, supervising the government, and attending to the people’s business -- at least if a plaintiff is

responsible for the timing of a lawsuit and purposefully chooses to sue a President in session?

If the suit were brought in DC, Jones’s case may be dismissed. District of Columbia courts in such cases apply the

District’s statute of limitations, even if the underlying cause of action occurred elsewhere. See Steorts v. American

Airlines, 647 F.2d 194, 197 (DC. Cir.1981). However, Jones could argue that a transfer of venue motion will allow

her to carry the Arkansas statute of limitations with her to Washington. If the reason for transfer of venue is based on

forum non conveniens and 28 U.S.C. § 1404(a), she may be successful. See Van Dusen v. Barrack, 376 U.S. 612,

639 (1964). But if President Clinton phrases the argument in terms of personal jurisdiction and venue (as we suggest),

the DC. statute of limitations may be used: an Arkansas transferor court lacking personal jurisdiction and venue

could not support transfer under Van Dusen, and transferee law would apply. See PAUL M. BATOR, DANIEL J.

MELTZER, PAUL T. MISHKIN & DAVID L. SHAPIRO, HART & WECHSLER’S THE FEDERAL COURTS

AND THE FEDERAL SYSTEM 1744-45 (3d ed. 1988); 15 CHARLES A. WRIGHT, ARTHUR R. MILLER &

EDWARD H. COOPER, FEDERAL PRACTICE & PROCEDURE § 3827, at 261-67 (2d ed. 1986). The DC.
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statute of limitations for intentional torts in violation of § 1983, such as assault, is one year, See D.C. CODE ANN. §

12-301 (4) (1993); Hobson v. Wilson, 737 F.2d 1, 32 (DC. Cir.1984) (distinguishing assault cases, which have a

one-year statute of limitations, from First Amendment claims, which have a three-year limitations period), cert.

denied, 470 U.S. 1084 (1985); Williams v. District of Columbia, 676 F.Supp. 329, 332 (D.D.C. 1987). The one-year

limitation also includes actions for "libel." See D.C. CODE ANN. § 12-301 (4) (1993).

END OF DOCUMENT
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432 SUPREME COURT [Pittsburgh

trouock 0. Ray.]

gave suificient evidence of a special contract by which payment for

her services was postponed until the death of the decedent, James

Pollock. The services for which she claimed to be paid were

rendered to him before 1861, when she left his house. Of course,

if there was no such special contract as alleged her demand was

clearly barred by the Statute of Limitations.

Claims of this character against the estates of decedeuts, resting

on mere oral testimony of declarations or admissions, are very

dangerous, and ought certainly not to be favored by the courts.

“ The danger attendant upon the assertion of such claims requires,

as was said by Chief Justice GIBSON, in reference to a somewhat

similar contract, that a' tight rein should be held over them, by

making the quality, if not the sum of the proof, a subject of in-

spection and governance by the court, and by holding juries

strictly to the rule prescribed.” Per STRONG, J., in Graham v.

Graham’s Ex’rs, 10 Casey 481.

We think that both the quality and sum of the evidence in this

case were entirely insuflicient. The question ought not to have

been submitted to the jury. All the declarations proved were only

indicative of an intention to leave the plaintifi' a legacy —to pro-

vide for her by will. Mrs. Gordon testified that Pollock said: “We

intend to do as well by her as we do by our own child." He said,

“if she lived after him he would do well by her at his death.”

well by her as his own.” “He said he intended to do well by

her, and at his death he would make her as good as an heir. He

said he would will it; did not use the word ‘will’ or ‘heir;’ he

said he would do as. well by her as his own; that is what he said.

He just said he intended to leave her and do as well by her as his

own.” “ I heard Esquire Pollock say he would do well by her, or

he would pay her w es.”

If the declarations :ad been to the effect that if the plaintifi‘ would

remain with him until his death he would then do well by her. or

pay her wages, there would be some plausibilitz in the contention

that there was a mutual contract; she to serve im until his death,

and he either to provide for her by will or pay her wages. It might

possibly have been sustained under the case of Thompson 2:. Ste-.

vens, 21 P. F. Smith 161. This was not, however, pretended to.

have been the contract. Had she remained until his death it inight

perhaps have been implied. But in point of fact she lefi his ser-

vice ten years before his death. There was no engagement on.her

part to remain a day. She might have left immediately and her 1

case would have stood as strong on the evidence as it is now. _

There is not a scintilla of proof 1that she assented and agreedto .

i ' ntil his deat .
postpone her claim 11 mm?qugfifibgmfi

g

in 1861, for wages then claimed to be due, it won
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tended that the: evidence givensup‘on this trial would‘ha've prevented

her immediate_1:e'cevel'y. ,:' - i L ‘ ' ‘7' "~"'I*~“1..,-r~;=-v ~~= t. 1

There was manifest error in the admission‘ of (the‘evidence "as to

the amount of the estate of the decedent, aud'in that‘part 'of the

charge“ in ‘which the court instructed the jury,,‘f ifhei'promi'sed to,

do as well by her as by his ewvn'ychild,’hisiltmegiiiii’gii'jiiightie that V

' it his son;_'Nathaniel. _

he‘valiie’fothe’dece-

  he designed to’ put' her onian' Vjeqilthllty:

In this View we havereceived'evideiifcegwy “

dent's propertyiand leave it to youi’to! geisha plhiiitifi‘,sh6uld have,

regarding what Nathanielmightihhi'ef'recewe‘d " 3

his father if he had‘survived him.” ‘ASM

   

the result than theestablishment of 'a para; will.,?.'.’ ‘i’ ‘2 Itv'i‘sa' pal-

pable error to say that the damages are to. be regarded as a debt or

liability of the estate. They are a distributive share and are claimed

and recovered as an equivalent for an inherited portion or 'a legacy.

If they are the fruit of a legal liability of the decedent, then the

rule which the plaintifl invokes leads to a still greater absurdity than

' even a parol will; for (under the contract which she sets up, she is

only entitled to a share of what remains after all legal liabilities are

discharged, and if those liabilities absorb the wholeestate, she is

entitled to nothing. The extent of her right varies with the residuum

of the estate and is incapable of measurement until the' residuum

'be ascertained; there is no possible meter for it.” . ‘It is clear that

if the plaintiff had succeeded in making out a clear and-positive

‘ contract between her and the decedent that the payment of her

claim should be postponed until his death, all that she could have

recovered would have been what she was entitled to on a quantum

memz't when she lefi his service. '
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. 2. The Governoris exempt from the process of the'courts whenever engaged
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gheny county: 0f OctObLeraind November Term1878, N

[Appealof Hartranit ct 111.]

Certiorari ourappeal to the Court6f Quarter Sessions._

This was the appeal of JohnJ?Hartm
nm.Governor

Commonwealth; M. S.Quay,>LSLécx-Le ryoof the Commonwealth

James W. Latta, Adjutant-General
oi"the‘Commonwealth

eral R. M. Brinton, and Major ALL ilson Norris, from th 1'

of the Court of Quarter 0 of tLPeace‘ofAlleghenyé Li'ity

' L' ' st t e

proceededto take{p6ss

stop all traflic ov the

of the statew re

to opexi theroad, ’and a. collision tookplacebetweent
m'and

mob led by the Strikers, inwhiCh a number of personswere killed

and wounded. Shertly thereafter largeaccessions were made to

the mob, anda greatriot ensned',in which allthebuildings of the

railroad compaxiy were burned, a‘nd thousands ofcars, with
their

contents, were pillaged' and destroyed
Duringthe progress of

this riot, a number of:personsarid several soldierswere killedand .

woundedr‘
' “' 'L" ‘ L' L1.5,:

At the next term ofthe Court of.Quarter Sessions of Allegheny

county, the court, KirkpatrickJ in chargingthegrandju
ryin

relation to their duties, inter alia,said:-— "’

“ Secondly,youare “diligently to inquirearid truepres
entment

make, * * * as well of those things whichyou'knowof
your ow

knowledge} By thisismeant, that if ofyour ownknewle
dgeas

a grandJury,or of the knowledge of either of yen individually,

from the examination of witnesses in other cases, or if, from any

source, ofi'ences and crimes \are discovered by you, or any other;

matter by you deemed worthy cf investigation, touching which

formal complaint has:been made or indictment submitted _to you,

it is your dutyto. adv1se th' "court thereof,inwriting,to
gether“with

our wishesin the premis L15, . called a presentm

and if, upon its submission
the court should 0

of opinion thatyo wish '
L 1

direct a bill 6fiii 'to 1; piepL ’

to you, and it will be disposed of byyou asit"
it had Lco’LLLLL

you inthe usual:and*gordinary way. In the submission Li'

resentment * j‘*-* 'L-‘it is‘__sufiicient if '

the substantialgrounds 3 L L L ‘ ‘

On the1st ofL‘October"
'1877the grand‘J11 ‘L

countyresented a petitionto the Court of Quarter Sess

ting forth “thatthe citizensof saidcountyare greatly
‘c .

in having acareful investigation medal-“dbl“#éfifig g .
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arid22d 1877,and all factsand particularsincident Land relative

, theretoandconnectedtherewi Land thegraniidjdryrndorespectfully L

prayyour HonortofgiveLth'eLsaidmatter’iLii‘chae'to 6mL'to

inquire concerning,and t6fiirnish'thein compulsorypi'bcessLto

securethe attendance ofsuchw1tnessLesasthey mayc6nsidérneces-

$GCto examine.” , L; “’L 'L ’ L L“) 5'5” 3‘‘JL'L ’3

1877,6'thLthisthepplica op;1wasendorsed,‘ijandnnow,.. s ,octo
e.Wl n r n 2‘ f“; h: '3 7""-"§'|", .‘I '-

be filed;,Per cums":. 85::fdfljilderedLa‘pP'L”Leghagmgrggfed to

Onthesame411:1;subpbeiiaissued LLLLLrLalLLLLLLLLLLL

amoingvthemthe“ _ L

‘L‘ Wecommandgou,thatlaying

sizes.» 4,

   

      

J ’ ‘

LideallbusiiLiLesLsLNLLdLE”Lens
3‘11: 1"! flex:framrsm1

whatsoever,youmandeach(ifyoubLeLandappeariiiyourprop er- 1 '- 2 L L

oiirt‘LofPerri}:sons hefereourgrandJury, at PittsburghLhtLL‘LourC

and Terminer andQuarterSessions,there tObe heifidrthechiin

aforesaid, forthwith, totestifyall andsingularthose things'Lwhich

you shall know touching a certaininvestigation now'beinghad011

formal presentment by,and beforethe saidgrandJury, relatingt6

the late Lri6ts of' July last in our sLaLiLd coiinty, in our said court

depending,and. then and there to be tried, betweeiitheCommon-

Wealthand ,defendaiit, on the partof the L A'LAnd

hereof fail not,under penaltyof one hundred.pounds’L’ . L

OnOctober12th 1877, atteij service61’theabove subpoewe,

grandJury,presentedapetitionto the court statingthat the‘LLvai

nesseshad Lfailedtoappearafter dii‘e netic'e,andprayingthe’L'coiiLrtL

“ toLadjudge thesaid partiesand wiLtnéLssesL'in contempt, andthat

furtherand compulsory process be awardedto said grandjuryfor

thepurpose ofbringingthe saidrecalcitraiitLwitnesses totestify

The court appointed the 15th of October to hearanargumenton

the application for anattachmentand atthat time thefollowmg

a“???3'”£186 b 15 a11 now, cto er t 1877, Gedr Le Lear Attorne -LG 11

of theCommonwealth of Pennsylvania?comesLiutooouht,Lia-e162,}

senting the aid. Commonwealth ndsaysthat theGovernor,as v ~

commander-in-chief 6f 6 armyand“navyof,.the state,Adjutant- -

GeneralLatte, GeneralRM. 13 xiton,aiiLd'MaLder A.Wilson L
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learnedthisbyanexaminatiomcpn ' f

madepersonallyof eachof,them-

that, intheircapacityLLo(lfjdl

him that, in the exerciseLLLfv:. 1',

into theiracts inconnectionw1thW13’

70101931361“)ggéua3313injurioustheintepjes'LL:[
Sh
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. . SUPREME COURT '

_ _ _.' [Appeal‘OfHartranfietalJ .

wealth; that‘the”:disavowa’ny'dis‘re‘spect to the court or its. p -"*

cess, and absent‘themselves on the‘g'round that such matters'as they .

could testify to areprivileged 'cdinmunications, and not the subject

of inquiry before""a'grand jury'f'thatJohn F. Hartranfi, Gover- '

ner of the Commonwealth, and James W. Latta, Adjutant-General,

- are in constant correspondencerwiththe army in the field intrthe}.

disorderly and riOtous region of the state, and in daily expectation ',

of being required at'the {merited to be°called to a distant county

would endanger‘thelinterests of,the public service; that all-6f said '

v . witnesses reside in codnhgremdteffromAllegheny, and not‘withi‘

the» jurisdiCtionjofflpi'bc’ess'to ia‘nswer,”yexcept in‘a matter or‘caus.

depending before thecojiit éAnd the"said Attorney-General furthe . ‘

.ayers,’ 'that in thefintefife’stuof ipublic'justice," and, on’ behalf 'p’of the;

Commonwealth,'hé‘ha'sf'as’ the’ chief law officer of the state, ex '

' amined the nature 'of the inquiry and the value of the testimony

Which these 'witnesses could give, and he is of the opinion that the

interests of the state will be best subserved by their absence, and,

therefore, he respectfully withdraws the application for attachment

on behalf of the Commonwealth."
.

After the argument on the application for attachments, the court

made the following order :— , p

. “ And now, 20th October 1877, after argument and upon con-'

sideration, the application is allowed, and attachments are hereby,

directed to. be issued for and against the following named persons,

being the same indicated by the grand inquest as in default, to

wit: His Excellency John F. Hartranft, Governor of the Com:

Vmonwealth; the Honorable M. S. Quay, Secretary of the Com-

monwealth ; GeneralJames W. Latta, Adjutant-General of the Com-

monwealth; GeneraI‘R‘. M. Brinton, and Major A. Wilson Norris.

A writ of certiorari was thereupon taken in behalf of all agains

whom attachments were directed to be issued, and the following

errors were assigned ,-— ' . a. L v

1. The court erred ' issuing a subpoena for witnesses‘bey

the limits of the ' county of Allegheny, to appearfbefore the gratid

jury and not before the court and in a matter not depending befo'i'd

the court.‘ - " , '

‘ 2. In issuing asubpwna for witnesses to appear before the

jury and testify massage touching a certain investigation _

being bad on formal presentment, by and before the said

jury, relating to the later-iota of‘July last, in our said counv

3. ,In= allowingtheggttaehments and directing them toflbei

for and against the pe’rs’Ons‘nained by the grand jury, as in' '

. "11PM? a matterij‘notifdepending before the court, or legal}

charge to the‘grand jury. .' v ' .

4. In issuing attachments against the Governor of the Com n

wealth, Secretary of the Commonwealtlfifldfiltibfiqafifiu“We

to'tes'ti

43¢; ; [paga- g
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military ofiicers 'of the'state, in. their official capacities,

acid: 7

      
    'oJN. PENNSYLVANIA ‘ ' 3437

before the grand juryuin 31?,ipgéstlgé‘ti0fi’t0l10hing=fi0t3,.Whi0h had .

occurred prior to, the, Investigation,“ and in which ind prosecution

was pending before the court ori‘g'rand jury.‘f: U: '2' , ~I ,

5. In issulng an attachment against the «chief executive of the .

Commonwealth. "‘ : .. :12 " “ " ' ' 7“" I, '
”V .s.‘ y ‘r. 5:;

: 18th]

 

ThomasM Marshall, Lyman .D , ' ert, Depdty-Attdrney-Gen- '

eral, and George Lear, Attorney-,General,;:for_ appellants—This

was notfa matter or cause depending-"before'ith :judges orrl'any of

them, but an‘investigation .befOrellithe‘g'rahdifjurysfih'l‘h‘e subpoena: '~ . i

commands-the Witnesses to appear beforeith‘e" grand jury.'3',l,:But the ’ ' ' I

record shows that it was not on formal presentment,.andthat it was ' .

   

not dependingin'court, , :9 .. ,. .. . .

There 1sono allegation, in the paper presente to t e'court, that

the grand jury possesses any personal knowledge on the subject,

' nor averment against any parties as being identified with the riots.

The investigation was at the instance of the citizens, and not

under the direction of the court. The paper was approved and

ordered to be filed, but there was no direction or order for process

to bring witnesses before the court, to be sworn, and sent before the

grand jury, which would have been the regular mode, if the cOurt

had power to mstitute a prosecution in that ;manner, which is not

admitted, The prayer of the petition is not for' such witnesses as

the court may designate, but for such as the grand jury “ may con-

sider necessary to examine.” ' _ A

In this state the better opinion is that the grand jury can act i

onlyiupon and present offences of public notoriety, and such as are

Within their own knowledge ; such as are given to them in charge

by the court, and such as are sent up to them’by the district-attor-

ney; and in no other cases can they indict without a previous

prosecution before a magistrate, according‘to the terms of the Bill ‘

of Rights: 1 Whart. Cr. Law, ed. .1868, §,458,f and note.. 1~ '

If the object of this proceeding is toestablish’ crime and to pun- :

, ish‘ criminals, it is irregular, forzthefollomng reasons; There has -- I"

been no arrest, and there is, no prosecutionfreturned. toicouitto

which the" subpoena is applicable. Thegrahdjurycannot inculpate

1n such cases by presentment;j;,Théyfcannotigsubpoena witnesses to

:ppear before them indarfiy case, but the witnesses must be required

' 0 appear in‘court, an e sent befo ”the“ 'd‘ ' i ': V '

v. Shafi'er,'1‘ Dall. 236. '1‘: gran .Jury Eeépuvbhcg-

. The, pr'oceeding by which a'courtof its‘own motion gives a matter.

in charge to a grand jury isfto‘wbe " d to onlyinvextraordinary

cases,,an_d to existing evils, 'thosefin_progress,1 in‘whicthhe evil is to

be corrected by preventive, ’jrather, than,w pufiifitfé‘ijfistjc‘é : ‘Lloyd

21. Carpenter, 3C1ark‘_188\; Citizen's’_'Associaticfi,,87.Phila..Rep.

éfifiggefidplgigézgggblic Press,'4 Brewster'313. (I " . '
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SUPREMEQQURTL " "

[Appeal fmitdal-l '

artments, .his is continually

If he 'canjybe, called .into

WWW-91‘.

 

into them all; and, unlike

in session, and he is always ,onfdutyst'

any county as Governor, not toftéstifyfiowhat' occurred in the

county, but in the executive chamber, which ’no court or grand jury

can inquire into, it will be greatlyxto 'theudetriment of the public

service. If he can be arrested, fine '

ing a subpoena in this base," itgwill‘

institutions, and will shak public ‘

ourgovernment. , , ' .‘ f M "

d andfimprisoned for, not obey- . i

great scandal on republican

deuce, in the ‘permanenCy‘of‘

  

 

yaks; Montcoth,‘liDisii:ifict-_Ktto e

District-Attorney, S’. AMcrayfish ‘

'—Judge Kirkpatrick, in hisifch‘argEJoZche' grand jury‘g'gave them

this matter in charge; butiif not, the riot Was'undoubtedly'within

.their personal knowledge, and hence, under. their oaths, they were

bound to present it. This they did in accordance with the instruc-

tions of the court, and asked for special power to investigate it.

as their} own oflicial act, and not

merely that of individual citizens, is clearly shown by the beginning

and conclusion of the presentment itself. They wished, as a grand

to obtain additional facts,l,for_the purpose of presenting the

Thus is this case clearly distinguished

of the citizens’ association (8 Phila. {178),

9 ‘
.

.

d':Ged1"ye’-’ Shims, ‘Jr.,“ contra. .

That the grand jury meant this

oifenders for indictment. ,

from that of the memorial

cited by the other side. . . V _ , _

. The endorsement of the court upon their presentment, taken in

connection with the other circumstances of this case, was certainly

sufficient to empower the grand jury to make the investigations.

But this question is immaterial, for, as the subpoena was in the

proper form and regularly issued under the seal' of the court, and

' as the appellants Were duly served therewith, they cannot answer

it by questioning the proceedings of the

x Are 'the GoVernor and the other appe

Chief Justice Marshallfisays,‘ that ,“_ it is not known ever to be

doubted, but that the chiefflinag'istr

with a subpoena ad

 

"
1
5
c
:

llants subject to subpoena?

V ate of a, state might be served

testzficttndum -” 1 Burt’s Trial*'177,'et seq

That the others are subject to subpoena‘Will scarcely be doubte

It became their duty, therefore,”when subpoenaed, to mak

lawj’inakeshov exception in their favor, t

V ,. ,, Instead of this, however, th

ed an answer in their behalf. If su

response;and, as the . V 7

should have responded , in, person;

Attorney-Generalfil ‘

permissible in any

subpoenaed and,verified“

. , . In this ansvfer,"and;in

,, .. . . 0118.118“er

,"it‘sheiildiat "least, be made‘ by the pe" M"

by ”afiéaffittefi" ‘- f ‘ I , .

the argument before this court, ‘it is

nts were subpoenaed in their official charac

'The title follombe flags”; 4

regarded merely as designatio penance. It is also as

 

sumed that the appella

This nowhere appears.“   

    crewman:

[assessment-1

 

was intended to eaamiiie theirwhclly in regard to their official a

and upon privilegedi'inatterst’f
fViThispassumptiont'is

likeWise gra

tons; but even if it were'.true,'_the':an
swer is still insufficient. _

was due to the dignity of the judiciary that' they appear in person,-

and if any such question _hadvbee‘n asked them, they could have

availed'themselves
of their‘ privilege pin, the ordinary way, -.

But are official 'communicatiehs.li’ri’j
fegard to' this riot pr _

The only ground upon which‘such‘m
atters‘cambe priVileged is that

of public policy, and it seems f,is_caafgg’elyt reasonable:
to suppose that

the public interest’wouldibe mjurlipusly‘afi‘ep

several" months after theriot Occurred,

'If, then, the appellants hajrefaileda~

    
  

d abyfth ir disclosure

ak gt proper response to p

the subpoena, the right‘tc’attachithem:w
ould"§seem' to follow; and i

even if the Governor should'be‘excused o
n account" 'of his official

duties, the others should certainly be required to appear in person, .

and submit themselves fully to the processlof the'court.
 

It is not intended to reflect upon the oflicial _conduct of the Gov-

ernor or the other appellants, but if any question should be asked

which might be made the basis of impeachment or prosecution, they

could, of course, refuse to answer it. \

On November 1‘2th 1877, the chief justice announced that it was

the judgment of the majority of the court that the order of the court

below, granting the attachments, 'shouldibe’reversed.
‘ Opinion to

be filed thereafter.

Mr. Justice GORDbN delivered the opinion of the‘court, January

7th 1878.

Grand juries have the'pdwer to make presentment, not only_of

such criminal offences as may be laid before them by the'district-

attorney, in the form of bills of indictment, and of such as may.

come within the personal knowledge Offlldeldual membersthereof,

but, also, of all such matters as may be'given them in charge by the

court. ‘Neither is there any doubtabout the power of the court to
a

direct, that body to make inquiryi'c'

 
cheerning affairs whichdirectly

- ‘afi'ectthe public peace {andasocieftyzg,{iari‘i
oi’igfiwhich‘jyaflhirsVma

y be

instanced great riots, such'asjthoseflhi
ch' recentlyddisturbe

d the

 

well-dispOsed citizens of Pitts

this kind 'may properly be referred: o

 

it
 

h”; a arits'vicinity; .SMatters of

‘theféoiisideration’of the grand

inquest'in'order that thefiiistigators'ithe
reof and the participants

 

therein may beflbrought to justice 5 anfdthis 'is the more necessary,

because, in times cf public tumiil

may be overawed throughmf, '9 a”: ; H p ., W

Doubtless the proceedings the case before

     

 

..

twan’d' ’aiaiiv‘ui,’ private ' prosecutors

)Pe'rsonalimolence.gfl
,ng , , .

fus are very. irregu.

lar, since there seems to be a. total inversion of the’proper order of

' of the court, not of the grand jury, first

‘ .- ‘ ' was ut
.

' Odd: 701E25ii§9e6i @lgengggx XIn a subject of so much importance, and

one ren'uirino the exercise of so much care and discretion,.‘.he court
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‘ Fer. 19.393114 3., neit‘gzt'gfi,th'e ,appeglIahfi 'Sall'iii‘ ‘u'es

’u§é.bfs't'hs'”wiit'io’f.;§é13w9e’ 3. . . . n
. statement of ,paiftyior"oasefponimanfling’theV'defehdan'ts’to appegi'
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\ :1..e= 5 :' ' 1;": n} {2-wa- ...' m'. at“ «a» -- ~... " ’t .7 "r

shon‘ild‘haveqms ‘ ct, . thisdnry as to what It wasto‘mvestlgate,

and 3§T3Wh§t.'¥ila'}1fie.i;tfig ~1'fivestigéfion fias'tobé conaficfid. Ntithing —

E’f,”the ' kiha,,,libw§f_ if“was "d6ne';'"3blit_“the' court, Hating "éifibrov’éd‘4

its, petition;"sfifi'§réd tug proceed‘to' phé“adbptiofi“‘f“its 13ml ,‘sub:‘
- A 3.1‘ -. . IN. .1532}? ,n ”u ‘ v . ‘. .:,.l t .t v 7.

Jects, after 119‘? own, pi'fthogls, and, by this sufl'erance, it allowed an"

important ,Publi¢.3%§1¥¢$tigéti9fi "to pass_fr91n its ,bwn' ContrOI to' that

ofzza easy.,p,f,.;n§p, 351393;.” gi‘t‘qu‘ag‘j‘gb’vjeifiéd‘ Hy‘ndfié‘g’did‘i‘th‘s‘t’mc.

§19n33’«_?33e¥1§1€d Eli-93$“ c" mitteé'ffoi‘ thétg’ehefal investigation of

pnbli‘eyag‘airsqhan ._a 'yfiil"'constitnent,lof_'the Court of Quarter ,

Sessmns. This, hbv’v‘etérfis reallyoflsniallfiifiportanoe'to t_he mat-c; ,

, .. , , ' " ht‘ré‘”;

3 3 . .. ttingsfibétvsz‘ééhnhiétc'éfififi‘é‘ndits gran-«13$;

3. 93:3th_3123é39;n3ip§¢r2;ér1yfsp§psie§é‘é¢; amican is'réseu’t’fi‘a1an

sea f9!-t¥2.er;se¥fig§;f3£otéfie¢éwithe’fiindifie'fifl‘thé‘;Quaft‘ér
Sessmns, théyv‘z‘pgst‘s I(loonvmte‘d‘of ‘si bohtehipt,"§hliu 1%{ cannot

help. thein,“ The;isti’b'poenajisgthel probe '6 ,thet’Coinfilbnwiealth ; and‘

there, is my db’iibt stout the éofir‘t’s tdwet' 't‘o' ’issfiéthat p‘roc'eés ' in

propgrfasesi‘wnrfin : ‘r- -.-. ::\- I V I. ’ I: ' [I h"

Our inquiry, then, is liniitéd to twoplfopoSitionsl: Were the sub:

poenas regular, such as an ordinary citizen would be bountl to obej?

H'so, wlereithe appellants ~pliable to attachment for disobedience to

this,prooessyg"'31The‘fsvnbptiena'five‘ hate beforel'lis,l‘_like” the other

proeeudings 'm ‘thisv'joase‘is'ierj irregularl"”It”is,"iiidezed,“but a?

general mandate ’of' the coii‘rt, ordering'the' appellants to appear:

«to testify, all. and singular, those things whichl’th'éfinay knot;

touchip a,3gertain‘investigation. being had, on'formal presentment,

by and efb'ie'the' grand jury, relating‘to the late iriots ’of July

last,=1,n‘s,a.itl epnntyhinnsaid oonrtvdepending.’f It sets forth no

case, presenter pijOsp'eotive,‘no’r does it state for'ithoin,'or at‘tvhose

instanee, the" defenglants' ytere to be subpoenaed. As this writ is a‘ ‘

'vei‘y arbitrary oné,'obligihg the bititefij ‘to' leave his Hame‘and' ab'a'n‘: “

don his busi_ness,’howe§er[important it'niaj befand 'giVe' his attend:

ance. Pmourt, w,1,xerre;vér.;th.;a.t.streams, it is very misortaht‘ --
to know mafipmiég are,” _entitled_ to Vit";"‘foi"if iti‘be’ issiied atwtliéu’

suit:offonefihafiving’np'righttherétglit isino eontenipt to Hisbbey'l .

The 99113319BE931F§ may.héxe‘thisprezess‘in any prw‘ee‘éiieggvhez‘
r

   

 

  

  

 

      

      

   

  

, _. 7.1. ‘ ”NH“ ’_ .. qu.3.. . 3,1, .s, '

1ts int st, 5 apparegtuwhether as} sultor hr 8. pro and so

_.. r» . .,.. ‘ rum .swu 'A-‘i‘va". ~ 3. 3

mm 8.11.1. ..3°.331¥3t§,3_9.,t},193r. 9113.332." 1mm; .th ’

learnth ny suehgifight exis"'ts“in a rt’fifi it'swiii'éu .

_;-., ’1‘ ,4» ’ ,1! 21'... r and; Ar ’45; ,3. , «3 ;

arconrt, separated from the‘_‘ca_.s‘e 3vv3hxch:1t has in hand. 0 ,

,3 ., .1 3 -1 :3. m: :‘.~::- .143, ' ‘t 3.; 3. . .-; «Maw.

well .3a§_33g¥3ery.gther ,gqmulsgy .prpqsss .mnst. shb‘w upon .m fave

that it was issuedufor some @5911 forapartyhaviiig'flafii-ighfi.th

  

  

  

- x . . ..:V;Le 'ux‘uf; ti .Vw n - a , . u .1».... ... .V ,

9therwtse_3it31s 931351-1‘917 I? ..~V9}'I’.P‘n.. Ql§°bedlen°° to “5 mandate.

involves no;,penalty‘whatejgr giIn‘the case befdrE'usftliér was ‘
f: q . .1, .V *~ h nun" F'.‘

a mere prder of the court, Wit

beforeth‘e grand jliryfigfor ‘théf’puipo‘semgtyifigsmaiioem‘p
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' [A§M,ofnmavd at] r w. _3 .

t61iching"tli’”l§tefi'i$tsfEjI‘ffifie‘fE'igf
fin" law-astrss‘fingsaahr “-7;

cess,”§vetha'v°é‘7iiot;be§n'lnibffii
éll‘of“it.‘~"i§

“‘" “f :35: I‘LL y:

*Nb"d‘oiibt’tlié:%fifFfiight7h§§é?dfi
ebt€d‘aEfiti’mhzl w‘uzvésséife‘r -

for the conim‘afifiéattn:’ifitafi§jaa§e w‘Hefé’the 58fi6‘n‘eealth'5waas’

a: 'par‘cyro'r shamwardfifiaiéiifififfi‘s’ 1n géfief‘fiy‘ifiteres‘ted ifi‘

s'oine‘Cas‘e" 6'1- ti'ansaotion’thén 3e éndiii 5 ii, oinighfit'have direoted'

a weeniewhite iséréaffo‘r*£hs=fiestgfseiniétné"
‘ tyidra driine"

dr'iiiisdé‘ineiiiibrrbiit" iii ‘s’uéliliéas'éifi’iifiiiiiqe‘fitoiflfl"po
nt'éiid',’ thatl‘the'

meré'blajiflf‘wari‘aht"‘6?3the‘”tbu¥t?’it
biild?i‘fi‘f’its‘élf Wheaties-t6

: *

deem a"? éitiiefi=‘fot='=ane“’filtxfianeetifim
ituoficffi' (if jsii'cIffwtfisnp‘ _

n3eraser:nfieé’;it::a§i€:bfiivstfio.. lesmh
hmb '* '

p’dézia"lis"_iio‘more‘gre'sp‘eota
blegthatfia {_ W tgzl 113th? SFmePEL

examit’rfip finthoht'jil'i't *‘t’y-béfdi's'abé'y'safinehfiimpm
firm‘vet;

itmeets}, Béforfi‘hs,‘th§ Cb'n'ihahfié‘altliWSW
6tfifi‘ai-tfjn‘iht’eréstjf ' -

or’f'if so',’ if?" is tatfi6w*a§p'£réfii:?*'n?§etfii§, 'fi‘bfii’”tgé~‘f§etiti6i1 lifth’e‘

grand jury, that the citizens‘of the coupty ,of Allegli’e‘nj"? iv‘e'raeT

greatly aoiiaémeflih‘hatifigftta‘réfi
jr ifiééisfigittiofi‘ of the‘laté riots," .

bnte'ivhéth’e‘r may ware“¢6nctrh’ea iii than-‘the’hoters to jdstiée"

artist; ié'51i6t"statedf‘thoiigh'this‘tvasith’e
dilly matter in’jwh‘ich 'the‘

commafiweanth'doum'be‘rcomseffiéd
r‘? Mairgaver; Es’the”'grand jury

was ialiasing"tindei" no * instriiétionfit ’ was? not 'poss‘ib'le; even for the

c6fift,’"to’k1i6vi'whati thatl’jixi'y'Twfis’dbing’Bi’i'nte‘i’idéfl
to ’d'é',‘ butr‘of;

this, the coiii‘t'ishoiildrhate‘beehi'iiiféifiiiéfi‘
be’fdi‘e-‘it"iindértook‘ to’

ifiteffere "w‘vithf‘tfiéf pagans ‘l-iliértyidf ths‘afizefij b'y' its "sums-y»

pr‘o‘é‘es‘é’tf "attaéhfli‘ént, forf'as'the‘matter‘iioifstanils,‘itl
is apparent

that‘tfie‘sfibp‘éefit was issuea'rdrfio'tafigiblé‘:asset‘s party and for

no prdpérIy'défifitdj legaljpurpds‘e‘; 'hén'c'eg-“iio‘b "anyhow to

obeyit.
_

-

' 'Fo'r'tli‘e“ purpase’s“5f this case, hofieve‘rfwe iiiay‘aamit the regu-

.lai'it‘j'bf' this Silbpmna and that,"iip6n'axi'f6i-dinarf eiti‘z'éh,"it_ Would .

have b‘ééii bifidi’fig'an'd ’6b1i’g'atory; fdf'fi'é’Yeg'ard th’e'tiiiestioii'bfthe‘

liability or theia‘ppeuams to attachnieiit‘, in“ any'aeh‘t, aid‘the‘pritnej'

ans 6i" thiscasé. In' ordesta‘resa'v'e‘tfiisgwé mfiét firét’iihdérstand'

watts’p‘ers*dfi§~‘ara;'sgaifistfwhoi
imgé‘fetmmanifestedits‘attt'chr'

méfif and ‘for whaf'pfirpasé'*tliéy=hivetéfiffi
bfictnaedrfiThey—are-

tite'femrhai 6f?énii§yliafiia§‘$th'él$ééfé'fai-§‘6f'
tlie'fCor‘xi’niBnW’ealth;

are defishueénémgvéméf ssmc‘éfrsergghsigniéaafiw :Lptpsflm
em'

6f "wastes'govaniaiéfiwa’fiawtr
Bfliéérs‘iifijtfie’VNatidiial' 'Guara

thb‘lfittéi; iét‘bfi'raihatés'iéfi'fi‘g’ii'ii‘d‘é‘i-“the'ié’f
derTSf thtfét'm” '2'”’Th‘é' ‘.

'pfiip§§é;"foifwliibli‘tlfesefifii’c’éfizii‘é a
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their several departments as oflicersilofthe Commonwealth. This.

is clearly set out in the answer, by._~the~Attorney-General, to the:

application for the attachment, and there has been no denial thereof

upon the argument before us. . In orderto simplify matters, we

may treat this case just as though '.the",pr9ceSs, first and last, were

against the Governor alone {for-”if rihe'flisgexempt' from attachment,

because of his privilege, his immunitfpi‘otwts his subordinates and“

agents . The general, .Priebiple ,imiihi irlheeevsr the law TV “8.

any person with the__power,,to,do'éné‘abfliat thesame time consti:

tuting him a judge‘ofthejevidencetp which: the act :may be done, . i

and contemplating the'employnient fagentsfthrough whom the

act is to be accomplished,"such person is clothed with‘discretionary

 

powers, and is quoadl'hoc a'judge‘. . VHis mandates; to his legal

agents, on his declaring the event to have happened, will be a pro-

tection to those- agents: vanderheyden 1;. Young, 11 Johns. 158,

per Spencer J. ,

It follows, if the Governor, as supreme executive, and as com-

mander in chief of the army of the Commonwealth, is charged

with the duty of suppressing domestic insurrections, he must be the

judge of the necessity requiring the exercise of the powers with

which he is clothed, and his subordinates, who are employed 'to

render these powers efiicient and'to produce the'legitimate results

of their exercise, can be accountable to none buthim. In like

manner, if he is constituted the judge of what things, knowledge

. or information, coming into his department through himself per-

sonally or from his subordinates, may or may not be revealed, then

such subordinates, without his permission, cannot be compelled to

disclose, in court, any such matters or information. 7 ,

What, then, are the duties, powers and privileges of the Governor? ‘

In the language of the constitution, art. 4, sect. 2, “The supreme

’ executive power shall be vested in the Governor, who shall take care _

‘ that the laws be faithfully executed.” Also, same article, sect. '7, .

f‘ The Governor shall be commander-in-chief of thevaiii‘iny and navy

of the Commonwealth, and of _ the militia, except when theyshall

be called into the actual serviceof the United States.” ~ He is, also, f

invested with the appointing Jandnpardoning powers; the powerto 1,

. convene the legislature in cases of . emergency and to approve, or ,

veto, bills submitted to him by the General Assembly. It is scarcely ,

conceivable that a man could be more completel invested with the p

4 supreme powerand dignityiof afreepeople. . ,. O serve, the supreme ,

executive _power is vested in the, Governor and he is charged with

the faithful, execute at of Lthe'taws; and' for the accomplishment,

this purpose he is made commander-imchief of the army, navy an

militia of the state. ' "Whogthenshall'assu p w l .

' and call this magistrate to an account fomhhvhifimahfi f

in discharge of his constitutional duties? If he is not the judge ~

of when and how these duties are to be performed, who is? Where ’

              

 

     

 

                      

 

  

  

  

     

 

 

 

  

  

   

.jisivL] * '7» ; os‘ rENNseriim; .

- does the Coufttof Quarter sessioii's,-or any other court, get the power

to call this manibefore it, and compel him to answer foi- themanner

in which he has discharged his constitutional functi
ons as executor

of the laws ’and commander-in-chief
of the militia of the Common-

wealth ?. 7. For it certa' y is ,9'193i6flseguenc
e that if the Governor '

can be compelled to'reveal' the mean
used :to' accomplish a given. ‘

act,» he‘can also .be compelledk'to’anew
erlfor the manner of accom- , .

Pushing such W I“ “199031 f. Ferawmeesvfelleghs
ny . .

county can shut him upin pris ,
. -

and reveal the p methodsflantllfime‘
_ ( WFMW . ‘ w 4/

n ‘su‘x'ress domes,‘cvioen'ce,‘.
w Y}-.. , ~ . . f

hrelach loli‘the peace, orvfor. homicide;"fe§ulfing
from‘the discharge; .

of his duties-as commander-in-chief
? And if the courts can compel:

him to answer,‘ why can they not compel him to act I" All these

things, we know, may be done in the case of private indmduals ;

such an one may be compelled to answer, to account and to act.

In other words if, from such analogy, we Once begin to shift the

supreme executive power, from him upon whom the constitution

has conferred it, to the judiciary, we may as well do the work

thoroughly and constitute the courts the absolute guardians and

directors of all' governmental
functions “whatever. If, however,

this cannot be done, -we had better not take the .first step in that

direction. We had better at the outstart recognise the fact, that

the executive department is a co-ordinate branch
of the government,

with power to judge what should or should not be done, within its

own department, and what of its own domgs and communications

should or should not be kept secret, and that With it, in the exer— .

cise of these constitutional powers, the courts have) no more right .

to interfere, than has the executive, under like conditions, to

interfere with the courts. In the case of, Ohver v. Warmouth, 22

La. 1, it was held (per Taliafero, VJ.),.th_at, under the divismn'of;

  

     

   

- powers, as laid down in the federal and state constitutions, the judii

" ciary department has no jurisdiction'over'or r
ightto interfere with;

the independent action of thechief executive, in the functions of .

his 'ofiice,’ even though the act he {is required to perform be urely . g~

ministerial. This is putting the matte}- ,ch very high groan, , for, ’

inus'u'ch caSe,'no' other officer wouldibe‘exempt fr
om themandatory

power'of the judiciary. ,Noucasel'could more forcibly exhibit the

extreme" reluctance of courts to‘yi‘nterferewith the functions of the,

executive, _for. m€.;bypbfi@¥.P¥t isthe refusal of the

'to' perform a duty, castfnpon'j him' by law,"of a character   

strictly“ ministenal. '; .We"think;*ihowever,t‘that
j‘,,‘thev“'ground upon; __ '

whichitliisiidecisio
n stands,‘is;substanti

al;"for,‘as the learned. Jug? ~

tice‘well‘argues, the difliculty‘arises in the attempt to‘ establish a

then to conclude that the former may be enforéed

‘by judicial decree; it is objected, however, that the doctrine is

. ' " " "b' n ministerial and discretionary acts as applied to = '

,. 'd- 70105fih§€ts33¥
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tapao

(it likely 10 siibinit

to Imp son111ent, 'd11 t e Court of Quarter

Session , or 1 permithisohicers (1 cosadj11 ors to be thus impri-

soned.Werewe, then, topermitthe' attempt to enforce thisattach-

ment, an unseemly onfl must result 1') tween he executiveand

judiciardepartmentsof 'helg'overnm W need not 'saythat

prudencewould(11 te the 'avoid e of ' ophe such as here

’ n this _pdint', the. case ofThompson1). The German

Valleleailr d 2,;N' 'J EqR 1'111, furnishes uswith a

precedent wellw rthy(if ouriconsiders ion.‘ Inthatcas’ a; 111,161:

' h 'Goveriio of.

and bring with him

anengr'd's __copjf'0 a p '011 had“beenpassed by

the laislafiure, andhadheen'sentto hi ,asGrove ' '(')r, for his'ap-_ . '
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dfor.the purposeoftakingtheirr'dep‘osmonsin
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that heis boundtoappearand-testifyB111:I will make.no order ,
 

 

onhim.forthat?purpose. Such'prderought1362;?) be ad'eagainst

theeire'cutive of the state','becauseitmightbringthe eiiedu'tive111'

conflidtwiththe judiciary?I " theexecutivethinks he'I oughtto

testify,in compliance withtheopinion6ofthe'court' hewill do so

without order, if he thinks it'tdbehis;'dflicialduty,"111protecting

therightsand(11ng(1fhi 'oiiiZu 'ev'wwillnot’comply,even if

directed by:andrdei'i,"An'd; in’hisgWe'i'th’T(5'9hrtwouldhardly

entertai'nproceedingstocompel hir‘n' hy 'a'd'i'i' '
:1;

It will bepresumed th'e c'h'i'ef' mag1strat'd"teiids‘hd"co'tempt'but

thathis8.0121011isinaéc'di'danceWithhisoflihia'l(1'11 :m'f’“ we'a'do

thisopinionhs'a'sdund'exposition”df'thg' 'iv‘"th'e:cas' "'b'1)iifo1'e""1is is'

determinedfdrthé"1n""1efttoW'i'est's'hlely011 ’his."op'i'nidnof

theexecutive,althoughhis(11111111 11 ~41.clearlycontrary to that of

thecourt. Weareinclinedt6 think'the conclusionthus reached

is wiseand discreet and itis supportedby'the besttext writers

of our times. .TheSestate'th'é' law 'tobe,':that the President of the'

UnitedStates,thegovernorsofthe several statesand their cabinet

officers,are not Bound to producepapers ()rdiscloseinformationC091"

mitted to them,in a311dic1a1inquiry,when,m' 'tlieirownjud ment,‘

the disclosure would, on ublic grounds beinex'pedient:1 reehf.

onE17.,§ 251;r"1Wh'211't.hair 01' E'v.,' -§' '604. Thus‘,'thequestionof

the expediencyor inexpediency()‘f' theproductionof'therequired

evidence'isreferred not to the3udgmentl‘ofthecourt before which

the action is trying,'but of 1116 ofiicer" ho h'a's.~ thatev1dencein his

possession The doctrine (1151' theofficer mustappearand 's11b1111t

the requiredinformation ()1'papers'tothecourt'fo ”ts311dgmentas'

to whether theylire,or are hot, p'ermattersfoi-revelation,is

successfullymet andsettled111 the 'ca's'e'bf Beaton 11."Ski! e, 5

Hurlst- 81: N.838',perPollock0.13" "It"wasthe're' held,th t' f.

the production ofa state paperwould' be'in3urious tothe uhlic'

interest, thepubho ' elfa'reiiiustbepreferredtothat ofthe' priviite'

suitors: .The quest

It must bedeterminedeith

dificerwho hasthe;papery:

withoutascertaimngjv wa“1:11

1:101)wouldbe1n3urious 'tofthefl,‘pu'hli

ever, occ111'1'edthisdifli'diilty,1111th

be public,,thepreh'miiihryexamination1mnjst ve edocumen

that_very publici whichhis; 1 11:1;ees1"11';pn1".tant"i‘i(,'_)"""prevent§"''The

conclusion reaché was,thg“' “1.11.9531. 1'01"110otherreason,

the question111ustbeleftfizha"EdieJ11 01''theoflicer.. “ '3' "

,;A likecasegthatoflG '
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”Court holding that; though it'was beyond the plaintiff ’8 power, -'

inclined to. think that'th‘e‘ Governor could not 'be cornpelled to pro-

duce the paper transmitted _'to him; {that it was ‘within‘ his own
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or to permit their depositions tobctaken under the rule, and re}.

fused to produce the paper or ,deliiverfliti-to the plaintiff. ‘ This paper

was of ,very great j importance,g~'inasinuch as its production was

necessary for the maintenance of ;,the, suit pending, the Supreme

parol evidence of its contents was not admissible. A motion was

then made, on the part of the, plaintiff, for a special subpoena due-es

tecumto compel the productien"_of,the paper, but this was refused.

On argument in the superior'lco‘urt this action of the court below in

refusing compulsory process! against the Governor and Secretary, .

of theCommonwealth doesiiiot seem 3to" have been questioned; on

the ether-hand, it‘vtts'fipp‘étté‘dautopsies; delivered by mean

MAN, 'C.- J., and ,BaacmamenjfligiiThe" latter was, a’s‘he' said,‘ .

  

  

         

  

    

   
  

  

 

  

  

  

  

   

  

 

  

 

discretion to furnish or refuse it; and this on the ground of public

policy. ' The chief justice observed, inter alia, that the Governor,

who best knew the circumstances under wnich the charge had been

exhibited to him, and could.best judge the motives of the accuser,

must exercise his own judgment with respect to the propriety of _

producing the writing. Thus the matter is treated as quite beyond

the power of the court, and the judgment of the executive is

regarded as absolute and final. * '

We next refer tothe celebrated trial of Aaron Burr. Here is

the case‘of one charged with treason; one who, by the express

terms of the constitution, was entitled to compulsory process for '

obtaining witnesses in his_ favor. The judge before whom the

examination was conducted was John Marshall, Chief Justice of

the Supreme Court ; a man renowned, not only for his legal learn-

ing, but also for his judgment and sagacity as a statesman; and ‘

the President was Thomas Jefferson, one not likely unduly to exalt

executive prerogative or to refuse to the judiciary its just tribute .

of respect. We may, therefore, presume that whatever was done

by the principal actorsEinfs‘the remarkable judicial drama then 'in

progress, was well ,dbneblffjifitthe request of. the, defence a sub-j

poem; duces tecum wasflawarded and directed t0" the President

requiring him to‘appear,"a,nd,bringiwith him a certain letter from“

General Wilkinson gto'fhimself j j‘_ e‘refused either toappear or.

produce the paper required]..~. On’discussion of the question, no ,,

whether compulsory proceSs should be awarded against “the Presi-

dent,'for that was.not so much as proposed, but whether the attor-f:

hey-general should 'permit'thedefence to have the examination of p

a copy of the'requiredlettefwhich had been put into his pos

sion, the chief justice j said (as we find it set down in vol. 3, p. 3

Burt’s Trial, as published‘_'by}Westcott 85 00., WashingtougCIty,

1807): .“ I suppose it willnot‘be alleged in this case that the Pres .

dent ought to be considered as havingFthfedtpmmqW3
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court in consequence of his not having attended, notwithstanding

the subpoena was awarded agreeably to the demand of the defend-

ant; the court would, indeed, not be asked to proceed as in the

case of an ordinary individual.” We find, also, in vol. 2, p. 536,

of the same trial, published by Hopkins 8t Earle, Philadelphia 1808,

the followmg recorded as the utterance of the chief justice: “In

no case of this kind would the court be required to proceed against

the President as against an ordinary individual. The objections

to such a course are so strong and obvious that all must acknow-

ledge them. * * * In this case, however, the President has

assigned no reason whatever for withholding the paper called for.

The propriety. of withholding it must be decided by himself, not by

another for him. Of the weight of the reasons for and against

producing it he himself is the judge.” ' '

Influenced by this and the other precedents we have cited, as

well as by reason and necessity, we, are in like manner disposed to

conclude that the propriety of withholding the information required

by the grand jury, must be determined by the Governor himself:

and the weight of the reasons influencing him in the conclusion at

which he has arrived, is for himself and not for the court to con-

31 er.

Furthermore, as the Governor is the chief executive of the Com-

monwealth, and as such embodies the power of the people, for the

conservation of the peace and the protection of the rights and pro-

perty of the citizens of the state, as he is also part of the legislative

branch of the government, it must be obvious to every one that there

are times when he must be excused from the ordinary process of the

courts. We presume it will not be contended that he would be

obliged. to obey the mandate of a subpoena during the sessions of

the legislature, when his presence at the capitol is constantly re-

quired, or whilst engaged in the suppression of an insurrection;

These, however, do not embrace all his duties as Governor; we must '

therefore, go one step further, and concede that he is exempt froni

‘such process whenever engaged in any duty pertaining to his oflice.

Granting that there may be times when he is not so engaged, and

when he might be free to answer to a subpoena, who is to be the

judge of his engagements or disengagements ? May he be compelled

to appear before a court and submit himself to the judgment thereof

as towhether his duties, just then, require him to be in his oflice at

Harrisburg, or at the head of the army in the field, or whether he

may not have a few days of leisure, during which he may await the

W111 and pleasure of a grand jury? It will be conceded that in

all ordinary cases, hemust himselfjudge as to what things he must

do and what things he must leave undone, and that this is a duty

imposed upon him by the constitution. But how then shall a court

at any time, step in and assume the power of judging for him?

cld: 70flb§s3®6n9tage (3)40 except by an unwarrantable assumption of

4 NORRIS—29
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executive prerogative. The same reasoning which brings us to the ‘

conclusion that the Governor is the absolute judge of what oflicial

communications to himself or his department, may or may not be

revealed, in like manner leads us to conclude that he must be the

sole judge, not only of what his official duties are but also of the

time when they should be attended to. The Governor, disavowing

any disrespect to the court or its process, has answered that, in

consequence of his constant communication with the state forces,

now in the field, in the disorderlyand riotous districts, his time is

fully occupied in the discharge of the duties of his ofiice, and that

to leave his post would endanger the interests of the public service.

This brings us face to face with the question, whether the execu-

tive, or the courts for him, are to determine the character of his

official duties and the order in which they may be performed. For

instance, is obedience to a subpoena one of his duties, and if so,

shall he discharge that duty in preference to that which rests upon

him as commander-in-chief? The answer to this question is easy ,

for if the courts can in any one instance or at any one time, control

or direct the executive in the performance of his duties, they may

do so in every instance and at all times. We need not waste time

in the attempt to prove that this proposition is not allowable; that

the Governor cannot thus be placed under the guardianship and

tutelage of the courts. To the people, under the methods prescribed

by law, not to to the courts is he answerable for his doings or mis-

doings. It is his duty from time to time, “to give to the General

Assembly information of the state of the Commonwealth," but it is

not his duty to render such an account to the grand jury of Alle-

gheny or any other county. Whilst, therefore, the motives of the

Court of Quarter Sessions in granting the process before us, are not ,

to be lightly impugned, yet we have no doubt it exceeded its juris-

diction in attempting to interfere with the executive prerogative.

Let the attachment be set aside.

Chief Justice AGLN'EW and Mr. Justice STERRETT dissented, the

chief justice filing the following opinion. '

The question before us belongs to the enduring theme of civil

liberty, and not to ephemeral interest, passion or feeling. It falls

within the emphatic words of the Declaration of Rights that “ all

power is inherent in the people, and all free governments are

founded on their authority and instituted for their safety, peace,

and happiness:” Sec. 2. The question is, whether any citizen,

private or official, is above the process of that law, which protects

and enforces these essential rights of the people—rights “ excepted

out of the general powers of government” in order to “guard-

against transgressions of the high powers delegated” to the mere

or ans of overnment: Sect. 26.

t is thegrefore a misfortune that thEsQiiestibéZMehLiBaI§d1
63 . 
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by false issues. The course of the railroad com an or ' -

the behavior of the troops, near or remote; the EctiZil of 3gent-iii:

zens of Pittsburgh, and the conduct of the Governor and his offi-

cers, have nothing to do with the question we must consider—a

question belonging solely to the realm of law, and only obscured

when false issues intervene. Like the glass of the astronomer

cleared of all distorting and prismatic rays, the judicial mind

should be free from every divergent influence and discoloring bias.

. The 21st and 22d of July last were days of great alarm in this

city, and a series of fearful riots bore terror to.the hearts of its

inhabitants. In the midst of the tumultuous mass an armed mili-

tary appeared. Pistols and muskets were fired, many were wounded,

and more than twenty lives of citizens and soldiers were taken.

Two millions or more of property were destroyed. A hundred

locomotives were ruined, the roundhouse, and other railroad build-

ings, the great hotel, the grain elevator, and many hundred cars

were burned. Vast amounts of merchandise of distant owners

were consumed or stolen, and for nearly a mile the railroad tracks

were covered with car-wheels, bars, bolts, and iron machinery of

every kind. .

.A monstrous crime was committed. Blood ran in streams. Was

this murder, manslaughter, or excusable or justifiable homicide?

Property was despoiled. Was this arson, robbery or theft? Whose

was the crime? Wrongheaded men united to remedy 'evances

by conspiracy and violence. A military force intervene . Death

and spml ensued. Were they called thither by lawful authority'

or did they come at private bidding? Did the military attack oi-

were they attacked? Did they fire at command or by individual

Will? These were the fearful questions to be answered by some

competent lawful authority. The state and distant communities

are involved in the answer. The laws of the state have been vio-

lated, the “peace” of the people broken, and their “safety and

happiness” endangered. To whom is inquiry given to obtain the

'facts, and present the guilty for trial and punishment? Not to the

legislature. It has no judicial power. Not to the Governor. His

duty is to f‘take care that the laws shall be faithfully executed.”

He can neither try nor punish crime. Even a coroner’s inquest

super vzsum commie, is totally inadequate to determine the full

scope, character and purpose of a riot of this immense magnitude

and the various parts played by all the actors.» N0 individual pur:

suitcan suilice, for private prosecutors have neither the interest

the inclination, nor the ability to reach the breadth and scope of

such a. scene of bloodshed and ruin. ~ ‘. r

_ To the judiciary alone belongs this power and duty; to it only

is the means_ given to summon juries and witnesses for both

inquiry and trial. Under the constitution and laws of the land, it

Cid: 701395396 @hgeHSPM: the Act of 16th June 1836, “relating to
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the jurisdiction and powers of the courts," and embracing all

courts, commits to the Oyer and Terminer authority “to inquire

by the oaths and afiirmations of good and lawful men of the county

of all crimes committed or triable in such county,” and also “to

hear, determine, and punish the same :” Sect. 14. To the Court

of Quarter Sessions is given “the jurisdiction and power” “to

inquire by the oaths or affirmations of good and lawful men of the

county, of all crimes, misdemeanors, and ofences whatever, against

the laws of this Commonwealth, which shall be triable in the

respective county:” Sect. 16. . It is then empowered to certify

into the Oyer' and Terminer all ofi‘ences cognizable there, and to

try those over which it has jurisdiction. , After the distribution of

powers to the several courts—Common Pleas, Quarter Sessions,

Oyer and Terminer and Orphans’ Court—the set then gives to all

alike certain powers, viz.: to levy and recover fines, forfeitures,

&c.: Sect. 20. To make rules of practice, &c.: Sect. 21. The

23d section proceeds: “ Each of said courts is empowered to issue

writs of subpoena under their official seal into any county of this

Commonwealth, to summon and bring before the respective court

any person to give testimony in any cause or matter depending

before them, under the penalties hitherto appointed and allowed, in

any such case by the laws of this Commonwealth.” The Act of 14th

April 1834, “ relating to the organization of the courts of justice,"

makes the grand, as well as the petit jury, a lawful part or arm

of the court for the administration of justice. The power to com

pel witnesses to come before the grand jury is, therefore, precisely

on the same footing, as to require them to appear before the petit.

Both are derived from the same law, and stand on the same power,

the act being careful to command any person to appear to testify

in any matter as well as any cause. And if the law had not been

so precise, the power would necessarily flow from the “jurisdiction

and power” conferred to “inquire by the oaths and aflirmations of

good and lawful men of the county, of all crimes, misdemeanors,

and ofl'ences whatever'against the laws of this Commonwealth.”

There is common-law authority also. - Says Hawkins, in his Pleas‘

of the Crown (vol. i., ch. 6, p. 65): “It is also a high crime to

disobey the king’s lawful command or prohibition, as for refusing

to give evidence to a grand jury concerning a crime, for which the .

court ma impose an immediate fine.” This was decided by Lord

Holt in he King 1). Lord Preston, committed by the Court of

Quarter Sessions for refusing to give evidence to the grand jury:

l Salk. 27—8. The same law is stated by Mr. Chitty, vol. i;, Cr.

Law 320. Another evidence that the source of this power arises

in the jurisdiction of the‘ court acting by means of its grand jury

arm, is the fact that the court will, in delicate cases, direct the en-

deuce to be heard in the court, so tmlfleitgsafdjmmg
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better assisted in the performance of their duties : 1 Chitty Cr.

Law 312, 313. ,

An immense riot, involving high crimes, and a multitude of

persons whose identity, names, participation and guilt or innocence

must be ascertained, in order to proceed to trial and punishment,

can be brought to legal knowledge only by a grand jury charged

with this duty. A riot is one of those great public offences which

is conceded by the authorities to be the special subject of inquiry

in this mode. ' If, then, the court can charge the grand jury as its

legally appointed means, expressly given-by the Act of Assembly,

to make inquiry, it follows, as a necessary logical consequence, that

the inquiry must be made per testes brought before them by due

process of law; for the scope, and all parties to such a riot, cannot

be a matter of personal knowledge.

This much said upon the grand jury as a constituent in the

' administration of criminal jurisprudence ought to be sufficient.

But its powers have been denied, rendering something more neces-

sary. It is one of the boasted bulwarks of English liberty handed

down to us, and protected by the Declaration of Rights. No man

can be tried for a. crime except upon a bill of indictment duly

found by a grand jury. Hence, the accused may challenge the

arra or individual jurors: Brown v. Commonwealth, 23 P. F.

Smith 321; Id., 26 Id. 319; Lynch 1). Commonwealth, 27 Id.

205. “ Our laws (says a well-known writer) have therefore wisely

and mercifully placed the strong twofold barrier of a presentment

and a trial by jury between the liberties of the people and the pre-

rogative of the crown :” 2 Tomlin’s Law Diet. 307. Therefore

the constitution declares: “ The trial by jury shall be as hereto-

fore, and the right thereof remain inviolate.” Sect. 6. “ Heréto-

fore” means according to the course of the common law: Van

Swartow .v. Commonwealth, 12 Harris 131. The oath of the

grand jury is, “ diligently to inquire, and a true presentment make,

as well of all such matters as shall be given them in charge as of

those things which they may know of their own knowledge.”

“ Grand juries (says Judge Addison) inquire only into crimes, but

they inquire of a 1 crimes.” “ No criminal charge can be brought

into a court of justice in‘this state unless it have acquired the

sanction of a grand jury :” App. 36. “ To the grand jury (he says)

is committed the preservation of the peace of the county, the care

of bringing to light for examination, trial and punishment, all vio-

lence, outrage, indecencyand terror, everything that may occasion

danger, disturbance or dismay to the citizens. Grand juries are

watchmen stationed by the laws to survey the conduct of their

follow-citizens, and inquire where and by whom public authority .

has been violated, or our constitution and laws infringedz” App.

cld; 7040—5306133 'gg3fi2the judicial branch of the government, he

says: “ This ranch consists of two superior parts, a court and
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” * * * “ Juries selected from the people by an oflicer '

of their own election are so numerous and so frequently changed.

that they may well be considered as the people themselves exercis-

ing this branch of the administration :" App. 55.

A charge to a grand jury to inquire of a matter is either oral

by the court, or in writing by the district-attorney in the form of

a bill. The oral charge is where criminal courts (says Judge King)

“of their own motion call the attentiOn of grand jurors to, and

direct the investigation of matters of general import, which from

their nature and operation in the entire community justify such

investigation.” “Such (he says) as great riots that shake the

social fabric, carrying terror and dismay among the citizensz’,’ 1.

Whart. Cr. Law, sect. 458, note. . .

Thus the constitutional power of the grand jury to inquire into

the riots of July 21st and 22d being fully established, the inquiry

implies evidence, evidence implies witnesses, and witnesses the

process to bring them. Here I must notice two technical objections,

one that the subpoena commands attendance before the grand jury

itself. This is wholly unsubstantial. According to ancient practice

the grand jury having no power to administer oaths, the witnesses

came into open court, were sworn there, and then orally commanded

to go before the grand jury: 1 Chit. Cr. Law 312, 313. This is

noticed in the note to 7th Smith’s Laws 686, and the practice of

other states recommended to be adopted, of sending the witnesses

at once before the grand jury, and saving the time of the court.

Accordingly long ago a law was passed (now incorporated into the

Criminal Procedure Act of 1860) authorizing the foreman to ad-

minister the oath. The witnesses are now sent immediately up.

The subpoena, therefore, under the seal of the court, tested by the

judge and signed by the clerk, was strictly correct in commanding

the witnesses to appear before the grand jury. It is the written,

instead of oral, order of the court.

Another objection is that it states no parties. This is made

without adverting,tb the fact that it is process awarded upon an

inquiry, and before parties are known. The very purpose of the

inquiry is to' ascertain the parties to be presented for indictment.

It is strictly proper and fully to the purpose, viz: “ To testify all

and singular those things you shall know touching a certain inves-

tigation now being bad on formal presentment by and before the

said grand jury, relating to the late riot in July last in our said

county.” This is sufficient for the purpose of inquiry. The re-

mainder of the printed form used by the clerk was necessarily lefl:

a blank, there being no parties to be named in it. It was neces-

sarily on the part of the Commonwealth, for a defendant cannot

appear with witnesses before the grand jury. It was asserted in

argument that the grand jury had 11 ' - gt

inquiry. This is wholly incorrect. mmbaflgfi
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of Judge Kirkpatrick, and find it direct and pointed upon these

very ribts, and very full of instruction upon the entire subject of

riots, routs, and unlawful assemblies. But if it were not so clear

and pointed, it was followed by a special written request of the grand

jury, “to give the said matters (these riots) in charge to them, and

to furnish them compulsory process to secure the attendance of such

witnesses as they may consider necessary to examine." This paper

was endorsed by the judge himself, “ considered, approved, and

ordered to be filed.” Here then was a direct committal to the grand

jury, and the process was issued accordingly. .

Much space has been devoted to a vindication of the jurisdiction

of the court and the province of a grand jury. But the lustre of

this great common-law heritage for the protection and security of

the people. aud the light it has borrowed from our own legislation,

have been so dimmed by denial and obscured by doubt, it has seemed

to be necessary. The labor, moreover, is not vain, for all this bears

directly on the great question to be considered, to wit: the consti-

tutional power of the court to require the Governor of the state to

appear for examination before this arm of its jurisdiction.

We come now to this immediate question, and the first point to

be noticed is the argument that he is exempt fi‘om a subpoena because

he is a co-ordinate branch of the state government. What is co-

ordination or equality of rank, under the constitution? It is not the

absolute independence of each. If it were, the end would be dis-

order, conflict, and finally disorganization. It is not absolute

superiority each over the others, for then they would not co-exist in

unity, as essential parts of the same common whole. The consti-

tution is the written will of the people, in its entirety, and all its

arts must necessarily cohere without jarring, in order to effectuate

that will. Equality of rank implies no superiority, except in the

exercise of the'particular function confided to that rank. Co-ordi-

nation is merely the vesting of the separate functions of making, .

determining and executing laws, in different persons, that thereby

the union of all in one person or body may not work injury to the

public welfare. The Assembly cannot try causes or execute pro-

cess, the GovernOr cannot legislate or decide judicial controversies,

and the Judges cannot make and execute laws. This is the general

distribution of the powers of the government, yet the constitution

itself“does not strictly adhere to it. Thus the legislature may make

certain inquiries, and try certain cases, e. 9., the election and quali-

fication of members, contempts, expulsions. The Governor approves

or vetoes bills, and the courts superintend and enforce the execu-

tion of process. But from the very nature of co-ordination in one

and the same government, and the distribution to each branch of

its appropriate functions, each is necessarily supreme in its own

gartment, for neither can freely exercise its proper functions if

3661)?anng by the Other. For example, the judiciary
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cannot control or interfere with the discretion of the Governor in
the exercise of an executive function. And for the same reasonthe legislative and executive branches cannot control the appro-
priate fimctions of the judicial. If the legislative or executive
can oppose or obstruct the exercise of an appropriate judicialpower the purpose of separation is defeated; a practical union takes
place in them, and the‘surrender by the judiciary is effected. One
of the appropriate and exclusive functions of the judiciary is the
detection, trial and punishment of offenders against the law. Onthe true principles of constitutional co-ordination,‘therefore, the
Governor cannot obstruct this function, and must yield obedience
to the judicial branch in this respect as the appropriate and supe-
rior repository of the power conferred by the people themselves.
When arguments are properly drawn from the distribution of the
powers of government among co-o'rdinate branches their force must
be conceded. But when their use is inconsistent with the rights
of the people who have made this distribution for their own benefit,the argument is fallacious. Then it flies in the face of the Decla-
ration of Rights (sect. 2, already quoted), “that all power is in-
herent in the people, and all free governments are founded on their
authority, and instituted for their peace, safety and happiness.”
This right being reserved by the 26th section out of the powers
conferred in the constitution, it follows no use can be made of the
distribution of powers prejudicial to their “ peace, safety and hap-
piness.” The appropriate function of the judiciary being the
detection, trial and punishment of offenders, and the inquiry for
this purpose by witnesses being the constitutional and legal mode
of procedure, it is equally clear the Governor, just as any other
citizen, being subordinate to the judicial power in this respect,
must yield his obedience to the process necessary for the exercise
of this judicial function. Good government and. the welfare. of
the people demand this. '

This superior fimction of the judiciary is to be seen in another
aspect. There never ,was a time 'when it has not been engaged in
passing upon the acts“ of both the other branches, in resolving the
constitutionality and“ interpretation of laws, and the regularity of ~
executive acts. This needs no citation of authority. “ t is idle,”
says 0. J. GIBSON, “ to say the authority of each branch is defined
and limited in the constitution, if there be .not an independent,
power able and willing to enforce its limitation.” “ From its very
position it is apparent that the conservative power is lodged with
the judiciary, which, in the exercise of its undoubted right, is bound
to meet every emergency.” “ It has become,” he adds, “ the duty
of the court to temporize no longer, but to resist, temperately.
though firmly, any invasion of its province, whether great or small :" '
De Chastellux v. Fair-child, 3 Harris 18. How futile would be the
judicial power to punish crime, or vindicate innocence, if the Gov-
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ernor, having exclusive knowledge of facts bearing upon either,could defy the process of the law at pleasure. To argue that hisofficial character is a ground of denial of obedience, is to rob thepeople, whose servant he is, of their undeniable right to the dueadministration of justice, through that department of the govern-ment to which they have committed the right of judgment. Tosay he may be liable in an action for damages, is no response. 'Ifnot bound to appear, no right of action can exist, for he is underno duty to the party. If it be a criminal prosecution, there is noparty to whom he could respond. So impeachment cannot reachhim, for that is no impeachable ofi'ence which is no violation of duty.An obligation to answer the subpoena is the postulate in either
case. To say he must appear upon an indictment, and need notupon a legal inquiry, is equally unsound. For the inquiry of a
grand jury is, as we have seen, the constitutional exercise of thepower of the court, in order to try and punish offenders. To dis-
criminate between inquiry and. trial, as a question of power, is toemasculate judicial rights, and dethrone those of the people.
And now we may crave aid from other sections of the Declara-tion of Rights. “ n all criminal prosecutions, the accused hath aright inter alia to have compulsory process for obtaining witnesses

in his favor, and in prosecutions by indictment or information, a
speedy public trial by an impartial jury of the vicinage :” Sect. 9.
“All courts shall be open, and every man for an injury done himin his lands, geods, person, or reputation shall have remedy by due
course of law, and right and justice administered without sale,
denial, or delay :” Sect. 11. These may be taken in connection
with the 6th sect.: “ that trial by jury shall be as heretofore, and
the right thereof remain inviolate.” Trial as heretofore, we have
seen, implies inquiry and indictment. Now, the private rights of
individuals, as thus enforced, are manifestly not superior to the
administration of public justice for the welfare of the people as set
forth in the 2d sect. already quoted. Indeed, public rights are in
many respects superior to individual rights, and the enforcement
of the private right of a speedy trial implies the public duty, as
well as right, to prosecute offenders, and consequently the means
of doing so. Thus in every aspect the constitution, as the supreme
law, commands the presence of every person, in private or officiallife, when his testimony is necessary for the due administration of
justice. If, then, he be liable to process, and boundto appear, it
is a necessary corollary, that he is liable to attachment for his diso-
bedience to the command of the law. -
The argument ab inconveniente, that it is necessary the Governor

should always be at the seat of government, is preposterous, in view
of frequent visits elsewhere, of business, courtesy, and pleasure.The absence of the Governor in the Rocky Mountains, on his way

ocld- 76°18§§bbiie£§31fifle °f these rims, is an apposite example  
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When his presence is needed elsewhere, no court in the state would

soil its ermine by a rude assault on his person. In all governments.

composed of co-ordinate organs, there will be some friction; but

right-minded men, mindful of their just powers, and their own dig-

nity, are ever ready to pour oil on the points of contact. _

Coming now to the practical test of the question, let us return to

the facts. There were fearful crimes committed on the 21st and

22d of July. These are the undoubted subjects of judicial inquiry

in the mode prescribed by law; to wit, through a grand jury. In

that unknown and vast multitude of citizens and soldiers, who were

guilty? Who were innocent? By the 22d section of the Decla-

ration of Rights, it is declared that the “military shall in all cases,

and at all times, be in strict subordination to the civil power.” The

military took many lives—the multitude some. .Did the military

act under the authority of the civil power? This is one of the first

points of inquiry by a grand jury, for it involves the question,

whether their acts were murder, manslaughter, excusable or justifi-

able homicide. Thus the evidence of civil authority becomes essen-

tial to the inquiry. Did the. Governor, as commander-in-chief, com-

mand their presence, and aid in quelling the violence of the mob ?‘

Or was his authority assumedby unauthorized persons? These are

questions which the Governor alone, as a witness, might be able to

answer satisfactorily, by competent testimony in a common law pro-

ceeding. They are not state secrets, but acts of authority in their

very nature public, and cannot be concealed from the inquiry of the

law. The right of life and public safety are too sacred to be sub-

ordinated to any right to conceal the authority by which they are

destroyed or jeoparded. If the executive authority was duly given,

he neither can nor ought to withhold the knowledge which acquits

of crime the military acting under his own orders. Indeed, from the

character of ’our excellent Governor, he would not fora moment refuse

to come to their rescue, if he believed his duty demanded it. On the

other hand, if his authority was unlawfully assumed, or was simulated,

or was exercised at the bidding of persons without right—an infer-

ence which his absengee in California very naturally raises—and the

military have beely‘involved in an' unlawful act, his duty and the

rights of the people demand his testimony, that the parties who have

thus misled them may be reached. This is no state secret as to

them, but its concealment is a crime against society, which no one

who knows the Governor would attribute to him, if aware of his duty.

At this point the case of Gray 1:. Pentland, 2 S. 8t R. 23, may be

noticed. There the deposition sent to the Governor affecting Pent-

land’s character was a privileged communication, and protected by

the Governor’s discretion, for otherwise he might be deprived of

necessary information in the performance of ofiicial duty. Hence

the court in an exercise of sound discretion would not compel its

production. But, here, the authority of the Governor to call out

FOIA # 57720 (URTS 16
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the troops to aid in suppressing a riot is in its nature a public act,
and his testimony is necessary to vindicate their rights, or to reach
others if unauthorized by him. In every aspect of personal and
official duty, the state has a right to the disclOsure. A contrary
doctrine strikes at the essential and fundamental principles of a free

government as set forth in the Declaration of Rights.

Analogies also prove the truth of the general doctrine, that no

ofiicer, high or low, is above the demands ofjustice, or above the pro-

. cess of the law. For example, if the Governor’s pardon, or other

official acts be forged, or stolen, or procured by fraud or duress, is

it possible he is not liable to be summoned before a jury, grand or

petit, inquiring into the fact? His deposition cannot be taken in

a criminal prosecution. Indeed there is no difference between a

civil and a criminal issue, for the power to subpoena him to give his

deposition is just as essential. So he is called to perform many acts

of statutory duty, Is be exempt from subpoena when any of these

acts become the subject ofjudicial inquiry? And if by courtesv he

be permitted to be excused, on what principle does this apply to his

chief oflicers of state? The cases in Pennsylvania abundantly prove

that a mandamus will lie to them to compel the performance of min-

isterial duties: Griflith v. Cochran, 5 Binn. 87; Commonwealth v.

Cochran, 6 Id. 456; Commonwealth v. Cochran, 1 S. & R. 473. _So

the court will restrain by injunction : Mott 1). Pennsylvania Railroad

Co., 5 Casey 33, 41. Doubtless this court cannot interfere with the

discretion of the Governor in the performance of any proper executive

function, for in that his province is superior. . Argument is not

needed to prove this, yet it is the great work of the opposite opinion,

while no labor is bestowed to vindicate the power of the Governor to

obstruct the punishment of crime, by a refusal to testify. A subpoena

to testify is not an interference with that discretion. It has the

force of a summons or notice, not an arrest. This has been decided

in two cases : United States 0. Cooper, 4 Dall. 341, and Respublica

'v. Duane, 4 Yeates 347. In the former, Judge Chase said he knew

of no privilege to exempt members of Congress from the service of '

a subpoena, though by the constitution they are exempt from arrest

in all cases except treason, felony, and breach of the peace. In the

latter case, Judge YEATES, citing a similar provision in the consti-

tution of the state, held that the service of a subpoena. is not an ar~

rest, and that the court may grant an attachment or not according

to the existing circumstances. These decisions bear directly on the

question before us, for as to members of the assembly there is an

express provision against arrest in all cases'except treason, felony,

breach and surety of the peace, and violation of their oath of office.

Now the constitution makes no exemption whatever of the Governor,

and he is brought directly within the maxim ezpressio vel designatio

flow est exclusio alterius : Co. Litt. 210, a. The decision in

publica v. Duane, supra, is, therefore, strongly in point. But

ocld: 70105306 Page 345  
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with the highest censure. But assuming a voluntary contempt
and imprisonment still the position is untrue. The state is not
without a head, for the 13th sect. of the 4th art. of. the constitution
provides: “in case of the death, conviction on impeachment, failure
to qualify, resignation, or other disability of the Governor, the
power, duties and emoluments of the oflice for the remainder of
the term or until the disability be removed, shall devolve upon the
Lieutenant-Govemor.” The 14th section provides for the disabil-
ity of the Lieutenant-Governor, and devolves these duties on the
Speaker of the Senate. It is said imprisonment is no disability,
which is as much as to say the Governor may be in prison in Alle-
gheny county and at the same time, at the seat of government, sign-
ing or vetoing bills or performing other duties. Ifno disability, then
the state retains its head. But if the Governor be disabled from
being in two places at the same time, then the disability brings the
13th sect. into play, and the state is provided with a constitutional
substitute. Quaounque via data, there is a chief executive.

It is said the Governor is the representative of the people, and
therefore not responsible. This is true of executive duties, for
therein the constitution, the adopted will of the people, is his war-
rant of authority; but it is untrue of judicial powers, for therein
the judiciary represents the people, by the same warrant of au-
thority; and if he violate the law, which it is the province of the
judiciary to enforce by their authority, he is liable to the law.

a government of law instituted by a free people for their own bene-
fit, there is no royal prerogative to do nothing wrong; and therefore
there can be no representation of their dignity such as can strike
down their law and prevent its administration by its appropriate
functionary.

'
On no ground of the constitution, law, public justice, state policy,

or sound reason, can I discover any exemption of any ofiicer in the
state, high or low, from the common duty all citizens owe to the
due administration of justice. With these views, I cannot consent
to rob the judiciary of its constitutional powers, and exalt the
executive above the demands of justice and the safety and welfare
of the people. I cannot abnegate a power intrusted to me by the
people, and will return to them a commission, soon to expire, un-
sullied by any dereliction of duty, or obeisance at the shrine of
unwarranted power.‘ ,
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a case exactly in point, decided by that great judge and statesman,
Chief Justice Marshall, is found in the trial of Aaron Burr for
high treason: vol. 1, pp. 177 to 188. The following points were
adjudged : 1. That a subpoena to the President of the United States
can be issued. 2. That it can go with a clause of duces tecum to
bring a letter in the possession of the President. 3. That it can be
issued before indictment found. 4. That the refusal of the President
is a subject for the exercise of the sound discretion of the court.
On page 181 the chiefjustice, after stating that he is not aware of
any decision that a subpoena cannot issue to the President, says
that “it is not known ever to be doubted, that the chief magistrate
of a state might be served with a subpoena ad testificandum.” A
prominent feature of that case was that 001. Burr was prosecuted
with intense earnestness, I might say bitterness, by the most emi-
nent counsel in the United States (friends also of President Jefi'er-
son), who conceded the power to issue the subpoena. The same
question arose again on the subsequent trial fora misdemeanor, and
the same decision- was made. Said Chief Justice Marshall: “ That
the President of the United States may be subpoenaed and exam-
ined as a witness, and required to produce any paper in his posses-
sion is not controverted :” Burr’s Trial, vol. 2, 535. He then dis-
cusses the question of the propriety of compelling the production of
the letter of General Wilkinson, stating some reasons very similar
to those in our case of Gray 11. Pentland, supra, for which a court
would refuse compulsory process.

But assuming a case where the court would decline to compel the
production of a paper or an answer to an oral question, it does not
dispense with the Governor’s attendance for examination, unless no
other ground were alleged. But how does the governor know in
advance What will be the subject of his examination? Non constat
that any question will be asked on a privileged matter. If such
be asked, he can decline answering and refer the privilege to the
court, which will decide it, just as it will the privilege of counsel,
without requiring disclosure of the matter itself. Its nature is all

. the court need know. f-
-

Another point may be noticed. It is said the imprisonment of
the Governor under the attachment would leave the state without a
head. The case is hardly supposable, for when the Governor knows ,
it is his duty to obey he will do so.» Certainly Governor Hartranft
is not a gentleman who would be guilty of a voluntary contempt. '
If voluntarily guilty, he would deserve attachment for the derelic.
tion of the law, which ‘his own oath requires him to see faithfully
executed. Impeachment, which has been insisted upon, is a harsher
remedy; for the undeniable fact of his refusal to obey the process,
would be the inevitable ground of removal from oflice. If; however,
his disobedience be involuntary in consequence of pressing official
duties, a. court which would disallow his excuse would be visited
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C. J. Assam—In my 0 inion I conecmd the error of statement of counsel
that there was no special go to the grand jury committing to them the
subject of the riots. Findin that the opinion of the court has followed the
erroneous statement, I appen hereto several paragraphs exhibiting the care-
ful instruction of his Honor Judge Kirkpatrick, whose MSS. charge I have
read, filling, on this particular subject, more than two columns of a newspaper
closely printed in fine type, and containing the most special instructions on

" Jocld: 70105306 Page 346  



 

462 " SUPREME COURT ' [2W9];

[Appeal of Hartranft et al.]

' ts f strikes co iracy arson riotous arson, riot and riotous homi-

2'13:“b pcis btiit sheer ’jusntige to the Judiciary and grand Jury of Allegheny

county that no such error should be perpetuated against them.

Ex'rasers.

“ 0 cases and o ences, however, to which as yet I have made

no alllufal‘hli3 cémpel thmselgs upon our attention, and which very recent

events would seem to indicate, will of necessity have to be passed upon

and considered by on. I allude, of course, to such cases as have their origin

in and grow out of, the recent riots and disturbances With which we are all,

unfortunately, too painfully familiar. It is a. matter of most unennable

notoriety that, on the occasion referred to, our always heretofore peacefih e

and law-abiding community was shocked and startled as by a fire lie . at

night ’ by the fact that u n the streets of this ful and eace— oving

city algreat riot was in progress, which,in 9 numbers 0 its parhpi-

ants the wide-spread extent of their. operations, and in the absolutely appk-

ling hature and character of its apparent results,.was calculated to stri e

terror into the very heart of our commum . It seemed, indeed, for a'fhnthe

at.least,.on that not soon to be for otten mid-summer .Sabbath day, as i h e

very rankest communism of Paris ad been let loose in our midst, and t at

- the bloused petroleuse of the faubourg San ‘Antome and the heights of Mont-

Martre were at their work, and plying their terrible vocation in the lvlery

streets of Pittsburgh. Surely there are no terms and. no forms of speec or

expression too broad by which to speak ‘of and denominate such crimes, and

no punishment too severe which can possibly await their clearly proven guilty

Perpetpators."* * * . * * * * *

“ call our attention to a still darkerpage in the history of

threat-rig; 1h?” tmm‘il,’ and some of the crimes and consequepces which

~jbllowed from its brief existence. I allude to the events transpiring .about

the Union depot, the round-houses, Twenty-eighth street and their ad seen;

neighborhood. In so callin it a ‘reign of terror, I speak adws yfan

upon deliberation, for so to 1 who witnessed it, it certaml was. For1;, 1‘,”

had not with us in the flesh that triumnrate of infamy, anton ring11 o e-

spierre and Marat, we at least had them with us in spirit, broodin an over;

ing over our saturnalia of crime, and directing their most legitimate an

bloody successors, whomsoever you may discover them t? be, to destroy pro-

9 to commit illage and riot, to light the incendiary s torch, and_to cause

{as "(1 they in e highways and byways of Paris) the blood of innocent

men and women, a e, and of children, too, to stain the stones and streets of

this quiet and law— oving city.” . ~ *

* ‘I' * 'll' * * *- fl: 1 ed

“‘ ' n du this universal obligation,’ continues a same earn

Judgiamlllingf fig-l within we have already quoted, ‘extends to the citizen

soldiers who, in com with all other members of the commumty, are n}-

uired to be assistantm the maintenance of the pubhc eace on the call 0

llie civil magistrate. They are subject to the sameren ties in case of neglect

or refusal to appear as any pther citizen summon by mih

not on such occasions act in their technicpl character as . tag-yd. at'

assembled they are but apart of the sheaf a posse, and act m‘su or u} ion

to and in’aid of that oflica, who is the true_and responsible chief of all (ax-Ices

summoned under his authority. If the soldiers act in any manner not an or-

ized by law they are amenable for such acts, not to the military but the civil

' all ri hts and authorities they stand on thesame footing

high clhegrhlftizfnswsummhned by the sheriff, and compose, with them, his

posse.” ' >‘ - ,
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1877.] OF PENNSYLVANIA. . 463

'Appeal of j C. G. Christie and R. P. Scott.

1. C. was the owner of a leasehold pro rtty of five acres with an oil-welland machinery, &e., on it, and leased it tell; or ten months, with conditionsfor a sale. D. paid two hundred dollars in cash, and cod to pay the bal-ance of the purchase-mane in several payments, and w en all were made C.agreed to make a bill of s e of the property to D. If D. failed to make thepayments at the times specified his rights to the premises were to cease andetermine and the payments made prior to such default were to be treated asliquidated damages. D. went into possession and made but one a ment.The prope at the suit of M. was levied upon and sold by the sheri as theproperty of . Held, that the agreement was a lease, with a condition for a
sale at the end of the term, provided that the payments were made at thetimes specified, and a failure so to make them resulted in a forfeiture of D.’s
rights and a reinvestment of the same in C., and that the sheriff’s vendee
took no title under the levy and sale as the prope of D. ’

2. This case is distinguished from Martin a. athiot, 14 S. d; R. 214, as
the property in that case consisted of personal chattels and in this of chattels
real. ' . , - '

November 13th 1877. Before AGNEW, C. J., SHARSWOOD, MER-
cun, GORDON, Paxsou, Woonwsnn and Srsnnsr'r, JJ.
Appeal from the decree of the Court of Common Pleas of Butler

county : Of October and November Term 1876, No. 226.
After the bill in equity and answer were filed in this case it was

agreed to submit the whole case, as stated in the bill, and the title
to the property, to the court, without the intervention of a. jury,
with the right of either party to take testimony. The bill was
filed by Edward Bailey against the appellants, and averted that,
on February 17th 1876, plaintiff purchased from one R. L. Carlin
a certain leasehold, containing about five acres of land, situate in
Butler county, together with machinery, &c., and an oil-well, known
as “ the Emery & Caldwell” well, for $1900 in cash, and received
on that day from the vendor possession of the property so pur-
chased; that on February 18th 1876, plaintiff was arrested at the
instance of defendant, Christie, for forcible entry and detainer, and
at the time of the arrest defendant, Scott, took possession of the
property ; that on February 2d 1876, defendant, Christie, pur-
chased at a sheriff’s sale, for 1550, all the right and title of one v
Cranmer of, in, and to the said property; that all the right that
he (Cranmer) had was under certain articles ’of agreement, dated
December 10th 1875, in which said Carlin, in consideration of one
dollar, leased for ten months to said Cranmer the said five acres, '
well and fixtures, 8m. ; 35200 were to be paid-atthe the of the exe-
cution of the lease, $500 in two months from its date, $500 in four
months, 8500 in six months, 3500 in eight months, and $175 in
ten months. Upon the payment of the aggregate of said sums of
money Carlin agreed to execute to Cranmer a. bill of sale of said
property. It was agreed that, upon a failure to pay at the times
specified, all the right of Cranmer in the property should cease and
determine, and that all payments previously made should be con-

i; cld: 70105306 Page 347
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PRESIDENTS AND EX-PRESIDENTS

AS WITNESSES: A BRIEF

HISTORICAL FOOTNOTE

Ronald D. Rotunda"

WHEN Richard Nixon resigned the Presidency. it was clear that
his legal problems were only beginning. Although he has now been

granted immunity from federal prosecution by President Ford‘s surprise
pardon, Mr. Nixon remains subject to civil liability and state prosecu-
tion for past acts. He has already been subpoenaed to testify ina civil

deposition. Assuming that his appearance is not excused because of ill
health, he may well be called in other civil and criminal trials, as Well
as future grand jury or congressional investigations, although he was
not a witness in the main Watergate trial.l

On the eve of Mr. Nixon’s resignation, some political leaders urged
that he be spared these legal obligations.’ Even now, many people be-
lieve that subjecting Mr. Nixon to the burden of testifying before var-
ious judicial or congressional bodies would be vindictive. and demean-
ing both to him and to the institution of the Presidency. Such beliefs are

Presidents and former Presidents have given testimony under oath in
judicial or quasi-judicial settings. In the past, both former Presi-
dents and sitting Presidents have submitted, either voluntarily or pur-
suant to subpoena, to questions under oath. In so doing they implic-
itly recognized the common law rule that

. . . [t]he public (in the words of Lord Hardwieke) has a right to
every man's evidence. Is there any reason why this right should
suffer an exception when the desired knowledge is in the posses-

i

.‘ Assistant Professor of Law, University of Illinois. B.A. 1967, ].D. 1970,
,4 Harvard University. The author was assistant counsel to Samuel Dash,

, _ Chief Counsel for the Senate Select Committee on Presidential Cam-

paign Activities, and much of the research [or this article was done
while with the Committee. The opinions expressed in this article do
not necessarily reflect the views a] the Committee, any of its members,

or any other member of the staff.

I. United States v. Mitchell, Crim. No. 14-110‘ (D.D.C., filed May 20, l974). In
addition to Watergate-related matters, Mr. Nixon may be summoned for other investiga-
Uont Senator Baker has hinted Mr. Nixon may be called to testify in the probe of
GA domestic surveillance. Wash. Post, Jan..28. I975, at All. col. I.
~- 1. See, 98-: Wash. Post. Aug. 9. 1974. at A7. cols. 4-5, A23. col. 1.

. , 1
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groundless when placed in historical perspective. Several American .
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sion of a person occupying at the moment the office of chief exec-

utive of a state?
. _

There is no reason at all. His temporary duties as an offi-

eial cannot overcome his permanent and fundamental duty as a

citizen and as a debtor to justice.”
.

This article does not set out all the circumstances under which a for-

mer or sitting President may legally be compelled to give evidence be-

fore a congressional or judicial body. Rather the purpose is only to

make some historical obServ'ations' that should prove helpful tothe de-

bate. A collection of these historical examples,‘ many of which have

heretofore been lost inthe dust of the National .Al'tEhIVCS. should also

serve to demythologize the Presidency. It is to this history that we now

turn.

.

Several Presidents have appeared voluntarily as witnesses in a

variety of contexts. One of the most interesting appearances before

a congressional body occurred in the midst of the Cryil'Vl/ar, when

President Lincoln made a surprise visitto the House JudiCiary Com-

mittee.

President Abraham Lincoln. Prior to delivery, one of Lincoln’s

messages to Congress was leaked to the New York Herald and promptly

published. It was immediately alleged that Mrs. Lincoln, often sus-

pected of being a Southern sympathizer, had given the speech to one

Henry Wycoff, who telegraphed it to the Herald.” In an investigation

conducted by the House Judiciary Committee, Wyeoff admitted that

he had sent part of the speech to the Herald, but refused to reveal his

source. Then Lincoln, to still the rumors and protect his wrfe, ap-

peared before the Committee. A newspaper of the day reported:

Mr. Henri Wikof yesterday (Feb. 13. 1862) went before the Ju-

diciary Committee. the President havmg prevrously been with the

3. 8 Wrouoaa, Evrnririca 9 2370(c) (McNaughton ad. 196!) (emphasis in origi-

nal).

u - l
l

a
u a h leekd

4. eluded from this historical analysis are those instuices in what se

Congressfiiin have met with the Pres‘dent at the White House or a similar place such

as Camp David. In those instances. of which there are many. Congress is meeting at

the call of the President: the President is not meeting at the call of thepongrcsa. jig:-

larly excluded are appearances by the President before Congress to deliver a form -t

dress and appearances not intended to give evrdenoe about factual matters. Thle lEnos

obvious example is the State of the Union Address. A less well-known incident s dres-

ident Washington's only appearance before the full Senate in August 1189 for_ita a gee

and consent to some propositions respecting a treaty with the Southern Indians. 8“

THE JOURNAL oi- \VILLIAM MACLA , Unrrno Suns Serum: non Pauumvlinra l1 9-

1791, at ”#30 (1965); W. Hour. 'l‘iii-zaries barium av 11in SENATE 28-33 tl933).

Washington was displeased that the Senate did not approve _the treaty forthwrth, and

aside from his reappearance the following Monday, “no PreSident of the United States

has since that day ever darkened the doors of the Senate for theyurpope of personal

consultation with it concerning the advisability of a desired negotiation. E. Conwnl.

THE Paesroarrr: Orricn Into Pawns l781-l957. at 56-51 (3d rev. ed. [948).

5. 1. Tune: & L. Tonnes. MARY Tono Lincoln: Heal Lire [mo Lanens 97-

98(1972).

FOIA # 57720 (URTS 16326)
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same Committee, and answered the question as to the person who

surreptitiously furnished him with an advance copy of the Presi-

dent’s Message. Though it is not certainly known what the an-

swer was, it is understood that the White House gardener, Watt,

was the delinquent.“

Unfortunately, the original hearings. which have never been pub-

lished. are ambiguous on the question of Lincoln's presence.’ Never—

theless, several other contemporary newspapers refer to the same inci-

dent, and this corroboration should suffice to establish its authenticity.”

After Lincoln’s appearance and Wyeoff‘s accusation of the gardener. the

matter was dropped.”

President Ulysses S. Grant. President Ulysses S. Grant once

eagerly submitted to a criminal deposition to aid his confidential secre-

tary and close friend, General Orville E. Babcock. In 1875. Grant’s

Secretary of the Treasury, Benjamin Bristow, uncovered extensive dis-

tillery rings that had been defrauding the federal government of mil—

lions of dollars. Two of Grant's closest friends. General John McDon-

ald and General Babcock. were indicted as a result of these disclosures.

McDonald was eventually convicted for his role in the so-called Whis-

key Fraud Cases; but the President, perhaps out of misguided loyalty.

was determined to aid Babcock. Grant announced to his Cabinet

that he planned to go to St. Louis to testify on behalf of Babcock.

Dissuaded of this plan, he gave a three hour deposition attended by

the Chief Justice, the Attorney General. and Treasury Secretary Bris-

tow. Grant testified that Babcock never talked to him about the

Whiskey Frauds and that he knew of nothing connecting Babcock with

the frauds.” Babcock was acquitted.

President Theodore Roosevelt. Theodore Roosevelt. quoted

several times by the departing Nixon. twice testified before congressional

committees investigating events that occurred during his Presidency. He

testified in 1911 before a special House committee about a questionable

acquisition by United States Steel, which lie had allowed while he was

President. In l9l2 he testified before a Senate subcommittee about the

propriety of certain corporate contributions to his 1902 presidential cam-

6. N.Y. Tribune. Feb. l4. 1862. at 4. col. 2. ,

7. See The Manuscript Hearing of the Juditiary Committee. National Archives

Bldg" Record Group 233. ‘ ‘

l. N.Y. Times, Feb. M, 1862. at 8. col. 1; Philadelphia Inquirer. Feb. 14. 1862.

at l; N.Y. Herald. Feb. I4. ”62. at l. col. 2; Boston Morning 1.. Feb. Ill. 1862. at 4.

9. Popular history refers to other suppOsed appearances by Lincoln. but these have

never been authenticated. President Ford‘s recent personal appearance before a House

subcommittee to answer questiom that had been raised concerning his pardon of Mr.

Nixon should, like Lincoln's appearance, serve to allay the fears of those who believe

a stigma attaches to a President or farmer President who assumes the, role of an ordinary

Witness. Ford's appearance may thus serve to demytholdgize the Presidency.

10. See NY. Times, Feb. 13, 1876, at l. col. 4; i'd.-. Feb. 14. 1876. at l. col. 7.
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paign.“ During the United State Steel hearings, he said that “an ex-

President is merely a citizen of the United States, like any other citizen,

and it is his plain duty to try to help this committee or respond to its

invitation."" For a former President to testify voluntarily about the

circumstances surrounding a questionable corporate acquisition or cam-

paign contribution is hardly without precedent.

In several instances, the appearance or production of evidence

by a President or former President has been involuntary. Nonethe-

less, compliance with the subpoena was effected without noticeable

damage to the Office of the Presidency.

President Thomas Jefferson. Prior to the recent decision in

United States v. Nixon," perhaps the most famous case in which a

President was required to give evidence was United States v. Burr.“

1n Burr, Chief Justice Marshall, sitting on circuit during the treason

trial of Aaron Burr, held the President was subject to subpoena." The

treason trial of the former Vice President was in its third week when

Burr announced that he intended to “issue a subpoena to the Presi-

dent of the United States, with a clause requiring him to produce cer-

tain papers; or in other words to issue the subpoena duces tecum.”"‘

Burr intended to obtain a letter from General James Wilkinson to Pres—

ident Jefferson on October 21, 1806, as well as documents containing

instructions to the army and navy "to destroy" the “person and prop-

erty" of Burr." After argument and several days of debate in

court,“ Marshall firmly rejected the notion that President Jefferson en-

11. See House Special Comm. Hearings on the Investigation of the United States

Steel Corporation, 62d Cong., lst Sess. 1369-92 (1911); Subcomm. of Senate Comm.

on Privileges and Elections, Campaign Contributions, Hearings pursuant to S. Res. 79

and 5. Res. 386, 62d Cong. 2d Sess. 177-96; 469-527 (1912).

12. House Special Committee on the Investigation a] the United States Steel Corpo-

mtio", 62d Cong., lst Sess.. at 1392.

13. 418 U.S. 683 (1914). See generally Frennd, The Supreme Court I973 Term,

Foreword: 0» Presidential Privilege, 88 HAIV. L. REV. 13 (1974).
-

14. 25 F. Css. 30 (No. 14.692) (C.C. Va. 1807). See generally 1'. CAIPERTER,

'nitz TRIAL OF Cotouet. Arman Butts oN AN luntcrueur ron TREASON Barons THE CIR-

curr Couar or rite Unn‘en Snres, Her.» IN RICHMOND. Mn TERM 1507: INCLUDING

THE Aacuurnrs AND DECISIONS ON ALL Morton: AND Tatar, AND ON rite MOTIONS eon

AN AUACHMENT AGAINST Gwen“. Wthtssots (1808).

15. United States v. Bu r. 25 F. C35. 30. 34.35 (No. 14.692) (C.C. Va. 1807).

In 1800 Justice Chase had refused to subpoena President Adams in the Cooper libel trial

on the grounds that truth of the libel may not be proved by compelling the victim's testi-

mony. Chase denied that Adams was immune from subpoena simply by virtue of his

office. Compare United States v. Cooper, 25 F. Gas. 631, 632-33 (No. 14,865) (C.C.D.

Pa. 11100) with T. Cooreti. AN ACCOUNT or me Tam. or Titomts COOPER, Or

NORTHUMBERLAND;
ON A CHARGE or Ltaet. Aortusr rue Puzsmmrr on THE UNITED

STATES 10 (1800).

16. D. ROBERTSON, Rerour orm TIMI-S or Corona Anson Bun FOB TitersoN

mo rou A Mtsneuuuor. 113-14 (1808).

[7. Id. at 114.

18. After Burr's announcement, Marshall explained, “I am not prepared to give an

opinion on this point." Id. at 118. '

FOIA # 57'720 (URTS 16326)
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Joyed the prerogatives of a monarch, who may be absolutely immune

from Judicial process or judicially compelled disclosure. The Chief

Justice did recognize, however, that a subpoena to the President should

not be issued lightly and that the President's official schedule and obli-

gations must be taken into account." The final decision on the valid-

ity of any claim of privilege was to be made by the court, not the Ex-

ecutive. .If a sitting President can be compelled by subpoena a for-

mer President should be entitled to little protection by virtue of, the re-

spect due his former office or the press of his unofficial schedule.

' President James Monroe. A virtually unknown case of a judi-

cially upheld subpoena against a President involved President James

Monroe. _On January 3, 1818, Monroe became the second President

of the United States to be served a subpoena while in office." He

was summoned as a witness in behalf of the defendant in the court-

martial case of Dr. William C. Barton. On two occasions, Dr. Barton

had pressed President Monroe for a position at the Philadelphia na-

val hospital. Barton eventually received this appointment, leading

gne Dr. Thomas-Harris, whom Barton replaced, to bring charges of

.tntrigue and misconduct" against Barton. Because Barton’s meet-

ings With the President were cited as contributing factors in the accu-

sation, a summons was issued to the President. Secretary of State

John Quincy Adams, on behalf of President Monroe, solicited Attorney

General Wirt’s legal opinion on the matter.“ An unpublished, previ-

giunstlizdurttlcllzstcovergd, handyritten opinion of the Attorney General con-

a su ena a tesi ' fl '

the President. Hepadvised Moggéndum COlIld properly be Issued to

A subpoena ad testilicandum ma I think b I

awarded to the President of the U.S.y My reasones lfggpethii

19. Id. at 181-82; See also T. AIEINATHY Tire Burn Cousrmt ‘

FAU;;NER, JouN MARSHALL AND THE Burnt TRIAL: 53 .1. Au. Hts-r. 247, 2?] (23:61::9“).

P .. AL:copy of the summons to President Monroe is found in Attorney General‘s

Genus.“ tters Received from State Department, National Archives Bldg., Record

Rroupd . See (Ila-0 Letter from Richard Bush to the President [MonroeL Nov. 6, 1817

ednoct-i s of the Office of Judge Advocate General (Navy), National Archchs Bldg. Rec:

(hi; 272you]: 125 (Records of General Courts Martial and Courts of Inquiry. Micrbcopy

U“ d. gase 282); P.L. Platdwell, William Paul Crillan Barton ”7804856). Surgeon

nrte totes Navy—A Pioneer in American Naval Medicine. 46 THE Mtufstw Sun:

gauzfizoi-gz'I:1:23), . '[l'be ISenate Watergate Committee relied upon the M0nroe sub-

u he in non v. ' ‘ '

cilegllhe [relevant documents. Id. at 1%:32‘." F.2d 700 (Die. C". 1973» The cum

. . . uncovered the Witt letter with the assis tree of Ste hen ta '

IRIAmencan History and American National Gover‘nfment with are Lizralrlysofat'i'ohglefil

ter we had unsuccessfully tracked down the opinion letter to a missing microfilm we

finaglzy foxnd the original manuscript by Witt. I

. .su poena- ad testillcandum is different from a s'u na dares tecuni

latterbreegutlres the Witness to bring with him documents, mpg:or other material lrhhaet

may in ts possession, custody. or control. Compare Carry v. Brochelbank, 124 NJ.

Law 360, 362-63, 12 All! 123 '129So. "3' "5 (19“). . (1940), with Er part: Hart, 240 Ala. 642. 645, 200

":Iacldzf 70105396 Page 351
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' ' stated b the Chief Justice of the_U.S. in the case of

(Agrii‘danirl-fr . . . . Bu); if the presence of the chief magistrate be'reé

quired at the seat of "government by hrs official duties, I thin

those duties paramount to any claim which an mdrvrdhual cant

have upon him, and that his personal attendance on t e cour

from which the summons proceeds ought to be, and must, of ne—

cessity.be dispensed with. . . .
. . -. .

The return, however, which I would advrse is this. if the

process has been executed on the Presrdent m the 'usual'form, by

an officer or an individual, let the person servrng it be instrulctc

to make an endorsement like this—— ‘January
1§l8, execute (:3

the President of the U.S. who stated that his official duties we: t

not admit of his absence from the seat of government. butft a

he would hold himself ready. at all times, to state, 1n the ornr _

of a deposition, and facts, relevant to the prosecution, which were;

within his knowledge, and which might be called for by the-cont

or the party.” I would farther recommend, ere-abumlantrhc
arlfi

lela [with extreme or abundant caution], that this return 5 ouh

be accompanied by a respectful letter from the Presrdcntffto t e

Judge Advocate, taking the grounds presented by Mr. Je erson,

in the letter to which I have already referred you.—-1f the ”hm-t

ess has not been served on the Presrdent m the usual tortilla it

sent to him as a letter, I would recpmmend that he shou d on-

dorse on it an admission of its servroe annexing to that a mis-

sion 3 similar statement with_ that which I have before recor‘n-

mended in the case of it havmg been served; and enclosmg t e

process, thus endorsed in such a letter as I have advrsed. . .

It is clearly inferable from the argument of the Chief Jpstrce,

that he would require the excuse for non-attendant:
to. c on

oath, but I can scarcely think this necessary when t e expusrf: ist

written on the face of the Constitution and founded on t e ac

that Mr. Monroe is the President of the U.S. and that Congress is

now holding one of its regular sessrons, during wlp'ch his presence

is so peculiarly necessary at the seat of government.
. . 1

Monroe indicated on the back of the summons that becauss of other:1

duties and his inability to leave “the seat of government he wpu

hold himself ready to give his testimony m the form of _a deposr 2nd

Monroe subsequently
submitted answers to interrogatories

forwar e

by the court. This prededure was apparently satisfactory to {hudpai‘

ties, though his answers did not arrive until after the court a as

ready dismissed the case.“

23. The original handwritten rnunuslcripltI o;t
hegmnéogf]fi

graegvgcarzrg
exigi

dated January 13. 1818. may be found in_ e ecu. a oW'rt' O “on better is impor-

. R cord Group 125. National Archives Building. I 5 pi
.

inlaid”;
of the law because it was Issued in the early days of the Republic. See

Stuart v. Laird. 5 U.S. (1 Cr.) 299. SM (1803).

24. The delay in the arrival of the deeriEjI'Ani
trgfifipwfi1

n§fih6u§n2
6

He: 1'11 ' PRESIDENTS AS WITNESSES 7

Presidents John Quincy Adams and John Tyler. Aside from the

Jefferson and Monroe episodes, history furnishes several other in-

stances of compelled presidential disclosures. In 1846, Representa-

tive Ingersoll accused Daniel Webster of making improper disburse-

ments from a secret service fund while Secretary of State. The charges

led to subpoenas against former Presidents John Tyler and John

Quincy Adams. The confidential “contingent fund” was to be used

by the President for clandestine operations relating to foreign affairs.

Disbursements were approved by certificates signed by the President.

Ingcrsoll, who was Chairman of the House Foreign Affairs Committee,

wanted the certificates dating from Webster's first term as Secretary of

State. Some congressmen thought that the certificates were confi-

dential.“ On April 20, President Polk sent to the House a list of the

amounts in the contingent fund for the relevant time period, which

was prior to his term, but he refused to furnish documentation of the

uses that had been made of the money. He grounded his refusal on

the statute creating the fund, which provided for confidentiality, and

on the theory that a sitting President should not publicly reveal confi.

dences of his predecessors.“

One week later Congress established two Select Committees to in-

vestigate the charges against Webster.” Polk's refusal to provide in-

formation about his predecessors’ actions was quickly mooted. The

House, through its investigating committees, subpoenaed the previous

Presidents allegedly implicated in the charges of corruption. Both

Select Committees questioned former President Tyler, who had been

President and keeper of the contingent fund during the period rele-

vant to the Ingersoll accusations.“ Former President John Quincy

Adams filed a deposition with one of the Select Committees and pro-

vided information about the uses of the contingent fund during his

Presidency." President Polk's Secretary of State, James Buchanan,

was‘also subpoenaed and testified.”0 The House, having conducted

the thorough investigation Polk had unsuccessfully sought to prevent,

apparently concluded that Webster was innocent of wrongdoing and

of that period. In light of the transportation difficulties, President Monroe‘s fear of

leaving the seat of govemment for any length of time was well-founded. C]. Hamrafr':

Appeal, 85 Pa. 433, 449 (1871), in which the ovemor of Penmylvania was held im-

mune from grand jury subpoena, in part becau the court was reluctant to force him

to leave the seat of'government. See generally Comment. Executive Privilege a! the

Slalc Level, I915 U. ILL. LF. 63L

25. Cone. Gwen, Apr. 9. 1846, at 636-38.

26. M. Apr. 20, 1846, at 698.

21. Id., Apr. 21, M“. at 733-35.

28. HR. Rep. No. 684, 29th Con... lat Seas. 8-” (1846): Int. Rev. No. 686, 29th

0mg, In Seas. 22-25 (I846).

29. HR. Ree. No. 686, 29th Cong. lat Seas. 22-25 (1846).

30. M. at 4-1. Buchanan's compliance with the Congressional subpoena could

hardly have been fatal to his political career: he was later elected President.
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that nothing further need be done.“1
.

History shows that assuming the role of a witness is not demean-

ing or unprecedented for a President or former Presrdent. This does

not mean, however, that a President or former Presrdent is at the

beck of any person or group that has access to a subpoena. The

reaction of former President Truman to a subpoena by the House Un-

American Activities Committee illustrates this distinction. .

President Harry S. Truman. In July of 1973, when President

Nixon refused to appear before the Senate Watergate Committee (a

refusal which occurred before he was ever invited to appear), he re-

lied on a letter President Truman had written to the Chairman of

the House Committee on Un-Amcrican Activities (HUAC) on Novem-

ber 12, 1953. President Nixon wrote Senator ErVin'. .

I have concluded that if I were to testify before the Commit-

tee irreparable damage would be done to the Constitutional prin-

ciple of separation of powers. My position in this regard is sup-

ported by ample precedents '. . . . It IS. appropriate, however, t:

refer to one particular occasion on which this issue was raise .

In I953 a committee of the House of Representatives sought

to subpoena former President Truman to inquire about matters

of which he had personal knowledge while he had served as

President. As you may recall. President Truman
declined to com-

ply with the subpoena on the grgund that the separation of pow-

ers forbade his appearance. . . .
h .

. i n did not elaborate on t e CII'CIJm-

Unfortunately, Mr N x0 ssued to former President Truman.

stances surrounding the subpoena i

The subpoena was prompted by charges made by Attorney General

rt rownell in a s ech on November 6. I953. .Brownell charged

Eight“ Iii: time Trumai’ifs nomination of former AsSistant Secretary of

the Treasury Harry Dexter White to a post With the International ‘llvlon-

ctary Fund was confirmed. Truman knew that White was a R33-

sian spy." Truman denied the charges the same day. On Novem er

10, the Republican majority of I-IUAC subpoenaed Truman; his former;

attorney general, then Justice Tom Clark; and his former Secretary 0

State. James F. Byrnes, then Governor of South Carolina. The' next-

esident Eisenhower said that he would not have subpoenaed

Tilting; or Justice Clark. and the ranking Democrat on HUAC pro-

tested the slur on Truman’s patriotism. On November 12, Truman

sent the letter relied on by Mr. Nixon. in which Truman refused to

comply with the subpoena because of the separation of powers .doc-

trine. On November 16, Truman spoke in_his defense on .national

television and radio, explained White's appomtmcnt and restgnation,

0).

at. See 2 G. Tremor. Lire or DANIEL wit-ma 2p
(m

32. Letter frini Richard Nixon to Senator Sam Ervui, July 6, 913.

FOIA # 57720 (URTS 16326)

No. 11' PansmENrs AS WITNESSES 9

charged that the Eisenhower Administration was embracing McCar-

thyism, and accused Brownell of lying. HUAC never pressed for Tru-

man's appearance, and neither Governor Byrnes nor Justice Clark ever

appeared.”

Truman's refusal to testify is troublesome and not entirely defen-

sible. He was apparently not concerned about executive privilege or

national security; after all, he spoke about the White appointment and

defended himself in a nationwide speech. Because he was willing to

give the speech, perhaps he should have testified before the congres-

sional committee. Truman's desire to choose a favorable forum for

his defense hardly rises to the level of an evidentiary privilege. This

argument, however, overlooks the unique circumstances under which

the refusal to testify took place. Although the doctrine of separation of

powers would not have suffered if Truman had appeared. he was

probably concerned about dignifying not only the charges but also the

tribunal, thus aiding McCarthyism by giving added prestige to HUAC.

One may agree that normally Presidents and ex-Presidents should err

on the side of providing testimony. yet defend Truman's refusal to tes-

tify given the special circumstances with which he was presented.

The Truman episode does not mean that Presidents are immune

- from giving testimony about presidential activities. Blanket immunity

should not be inferred from the occasional refusal of Presidents or for-

mer Presidents to testify, or from the failure of those seeking the

testimony to press the matter to contempt. Rather, the historical ex-

amples presented here indicate that such testimony is normally given

when two conditions exist. First, the President must have possible

knowledge relating to charges of criminal wrongdoing and corruption

in the executive branch. Second, these charges must be supported by

credible, reasonable evidence. Cases in which the President or former

President refuses to comply with a request for information based on

unsupported“ charges of presidential complicity are distinguishable.

President Truman’s refusal to appear before HUAC in the hysterical

atmosphere of 1953, probably falls into this category and may be

justified, if at all, on that ground, not on the basis of a broad doctrine

of separation of powers.

The historical evidence shows that voluntary or involuntary sub-

mission to interrogation by a former Priesident will not offend the

33. On Nov. II, I953, Bymes wired his reiectionI stating that he could not “as chief

executive of a State admit your right to command a governor to leave his state and re-

main in Washington until granted leave.“ Justice Clark, on the 13th. explained his refu-

sal on the ground that the Judiciary was independent of the Legislature. Congress and

the Nation: 19454964: A Review of Governmenl and Politics in the Postwar Years,

Cone. Qumran“ Senv. 715 (I965). .See also N.Y. Times. Nov. It. at I, col. 8; id..

Nov. I5 at I. col. I: id.. Nov. Is, at 1, col. 8; Id., Nov. 17. at l (1953).

34. For a1 description of how unsupported the charges were see If. Messier, JOHN

Bean 1100an [Al-42 (I972). In {eel White had been cleared in I948 by a grand jury

: ,:Id.Wfig
mfifi‘é’g‘Want.“

leaders. Id.

S
G
/
E
I
/
Q
O

1
0
1
9
1

2
0
8
8

7
1
9
Z
0
3
8

O
I
O

L
O
O
E 



 

  

  
    

      

   

 

    

  

l0
LAW FORUM . _ {Vol.1975

ion of wers doctrine nor do lasting damage to the Office of

:hgafiizsidencypie
ven if the err-President undergoesvrgorou

s or hostile

cross—examination
by a government attorney, an attorney of'one o his

former colleagues in a criminal case, a private lawyer in a cml suit, or

a congressman or staff attorney in a congressional hearing. When a

President or err-President had knowledge relating to colorable charges

of executive misconduct, he has made his testimony available: ‘ .

These historical examples do not of themselves establish ‘a Presi-

dent's legal duty to testify; that has not been the purposeof this piece.

These examples do show that any legal argumentasserti
ng that cog-

pelled testimony from a President or former PrcSident wrll cause .e

downfall of the body politic, is groundless. The weight of history is

otherwise, and fully supports Lord Hardwiclie‘s dictum that the public

has a right to every man's evidence.“

- . Even royalty has

. . C. Anoenson, Oursiniiit iN THe SENATE 83 84 (I970)

beezsealfld upon to testify. King Edward VII loll Englasgé {hue}: Emm'rm
b‘lg

. . . . u

Wales, once was summoned and testified-m I. cvr case ”it uestion a 1 Win-

' t ards. A commoner from the ion! was allowed to a q . .

:thgxngfiaoguce
I 2311, at 749. quoting Noun:

Bnmsii Tam. Serum, misnfl
ang

Case'a 75 (Shore ed. 1932). See also B. rumour. Fort-r! Yam A1" 11m K B ,2”

(I930): The Prime Minister is also liable to subpoena. Rex v. Homes, 1 . . ,

nil-62 (I909)-

FOIA # 57720 (URTS 16326) ' " 70105395 Page 354

THE RIGHT TO A SPEEDY TRIAL:

BARKER v. WINGO IN THE

LOWER COURTS

David Stewart Rudstei'n“

I. THE RIGHT TO A SPEEDY TRIAL, BARKER, AND THE

BALANCING PROCESS

THE SIXTH AMENDMENT to the Constitution provides in part that

“in all criminal prosecutions, the accused shall enjoy the right to a

speedy and public trial."'* The history of this guarantee can be traced

from the 12th century to Magna Carta. through the common law of

England, and into American law.‘ The speedy trial clause was de-

signed to prevent undue pretrial incarceration, minimize anxiety ac-

companying public accusation, and limit the possibility that long delay

will impair the accused's ability to defend himself.2 The clause is in-

tended to protect not only the accused, but also society. As Mr. .lus—

tice Brennan has stated:

The public is concerned with the effective prosecution of criminal

cases, both to restrain those guilty of crime and to deter those con-

templating it. Just as delay may impair the ability of the accused

to defend himself, so it may reduce the capacity of the government

to prove its ease . . . . Moreover, while awaiting trial, an accused

who is at large may become a fugitive trom justice or commit other

criminal acts. And the greater the lapse of time between commis—

‘ Assistant Professor of Law, Chicago-Kent College of Law, Illinois Institute

of Technology. 3.8. I 968, University of Illinois: J.D. I971. North-

western University; LL.M. I975, University of Illinois.

on Since this article was written, Congress passed, and President Ford signed.

the Speedy Trial Act, Pub. L. No. 93-619, Ian. 3, 1975. The act sets

specific times within which an accused must be brought to trial if the

action arises in the federal courts. Of course this does not affect the

constitutional issues in any way, but hopefully the problems dimmed

herein will arise with less frequency, crpekially or the states begin to fol-

low the lead of the federal government, and of the states cited in note 9

infra. l

. l. Klopfer v. North Carolina, 386 US. 213. 223—26 (I967); United States v.

Prince, 11 F.R.D. 183, 196-97 (D. Md), nfl’d mama 350 0.8. 857 (I955). See gen-

erally F. Hum, The Sum! Amateur (1951).

2. United States v. Ewell, 383 0.5. llti. 120 (1966).
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PRESIDENTIAL “PRECEDENTS”

issue was Whether the Supreme Court could require an official to

answer, but the doctrine is equally applicable to the case of an

investigation by a congressional committee.”136 Even within

judicial compass, as we have seen, this reads Marbury much too

broadly. In truth, Marbury is utterly irrelevant to congressional

inquiry. That was a suit by a private individual, and Marshall

stated that the “province of the court . . . is not to inquire how

the executive or executive officers perform duties in which they haVe

a discretion.”137 PreciSely that function, however, does lie within

the province of the legislature, as parliamentary history makes

clear, and as Montesquieu and James Wilson perceived. President

Washington, it will be recalled, welcomed an investigation of the

Secretary of the Treasury, and he turned over all documents in

the investigation of General St. Clair. The congressional power to

investigate into the executive branch was confirmed by the
Supreme Court in McGrain v. Daugherty.1‘°'8 No comparable
judicial power exists, as Marshall justly remarked. The claim that
communications and advice to the President by his advisers are
Shielded from congressional inquiry is without constitutional
warrant. Whether Congress should respect such advice as a matter
of comity, as it has done from time to time, is something else

again.

G. The Trial of Aaron Burr

1. Production of Documents

Secretary of State Rogers, testifying before a Senate Committee
in 1971, alluded to “President Jefferson’s refusal to comply with
Chief Justice Marshall’s subpoena in the trial of Aaron Burr.”139
Apparently this was patterned after Corwin’s statement that
Jefferson “refus[ed] to respond to Chief Justice Marshall’s sub-
poena in Aaron Burr’s Trial for Treason.”“° This is demonstrably
wrong.

Preliminarily it needs once more to be emphasized that in any
event judicial power over the President is not the measure of con—

136. Corwin, President 138.

137. 5 U.S. at 168—170; emphasis added.

138. 273 U.S. 135 (1927).

139. Ervin Hearings 473.

14-0. Corwin, President 139. At another point Corwin alludes to “Jefferson’s de—
fiance of the subpoena duces tecum, which Chief Justice Marshall issued during the
trial of Aaron Burr for treason ordering the President to produce certain documents
in court”; ibid. 383. For additional discussion of Burr, see infra, Epilogue at nn. 49—73.
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EXECUTIVE PRIVILEGE

gressional power. The judicial power in question was the general

power to compel testimony, and Marshall held that the Presiden"

was not exempted from that authority.141 The source of congre '

sional power is the inquisitorial function and the fact that the

President was made subject to impeachment. Iredell exulted in th“

provision that made the President triable.“2 Congress, said Corwin’,

“has power to investigate his every official act.”143 President

Andrew Jackson “cheerfully conceded” the constitutional righf

of Congress to “inquire or decide upon the conduct of the Presi-i

dent.”““ No British minister was exempt from inquiry, and in:

quiry without a power to compel testimony would be enfeebled.“§

Notwithstanding that Burr is thus irrelevant to congressional

investigation, consideration of the case will point up Roger ,.

inveterate tendency to distort the cases. According to his memo:

randum, Marshall ruled that the President “was free to keep from

view such portions of the letter which the President deemed co _

fidential in the public interest.”146 At the outset it is necessary:

to separate what Jefferson wrote to his counsel” from What he"

did. In fact Jefferson went a long way toward full compliance?“

The argument had revolved almost entirely about a letter to

Jefferson from General Wilkinson; and it had been argued for

Jefferson that it was '

       

  
  

  

  
  
  
  

   

  

 

   

   
  

   

 

  

 

   

141. See infra, text accompanying nn. 154—156.

142. 4 Elliot 109,

143. Corwin, President 365; cf. supra, Ch. 2.

144. Quoted supra, text accompanying n. 112. .

145. “Without the power to investigate—including of course the authority to compel ‘

testimony . . . Congress could be seriously handicapped in its efforts to exercise its '

constitutional functions”; Quinn v. United States, 349 US. 155, 160—161 (1955). V

146. Rogers memo 35. _

147. See 9 Jefferson, Writings 55—62 H. 1, for his correspondence concerning the '

subpoena.

148. Jefferson, on June 12, 1807, wrote George Hay, the United States District

Attorney, that he had delivered the papers to the Attorney General, and instructed

the War and Navy Departments to review their files with a view to compliance.

1 David Robertson, The Trial of Aaron Burr 210—211 (Philadelphia, 1808). On

June 17, 1807, Jefferson wrote Hay that “the receipt of these papers [by Hay] has,

I presume, so far anticipated, and others this day forwarded will have substantially

fulfilled the object of a subpoena from the District Court of Richmond”; ibid. 254.

When Jefferson learned that the Attorney General did not have the Wilkinson

letter that Burr had subpoenaed, he wrote Hay on June 23, 1807, “No researches

shall be spared to recover this letter, & if recovered, it shall immediately be sent

on to you”; 9 Jefferson, Writings 61. Hay advised the court that “When we receive

General Wilkinson’s letter, the return will be complete"; 1 Robertson 256. Jefferson .

also stated that if Burr should “suppose there are any facts within the knowledge

of the heads of the departments or of myself . . . we shall be ready to give him

the benefit of it, by way of deposition”; 1 Jefferson, Writings 57. Notwithstanding

Jefferson’s attempts to comply with the subpoena, Rogers states that Jefferson

“paid no attention to the subpoena”; Rogers memo 35.
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PRESIDENTIAL “PRECEDENTS”

improper to call upon the president to produce the letter of Gen. Wilkin-
son, because it was a private letter, and contained confidential Com~

munications, which the president ought not and could not be compelled
to disclose. It might contain state secrets, which could not be divulged

without endangering national safety.“9

Mark that' this was not so much a claim for “confidentiality” per

se as against disclosure of “state secrets” which might endanger

the “national safety,” a much narrower ground. Jefferson left it

to his counsel, George Hay, “to withhold communication of any

parts of the letter which are not directly material for the purposes

of justice.”’5° Hay emphasized that he was willing to disclose
the entire letter to the court, and to leave it to the court to suppress

so much of the letter as was not material to the case.151 This was

reemphasized on his return to the subpoena duces tecum wherein

he supplied a copy of the letter

excepting such parts thereof as are, in my opinion, not material for the
purposes of justice, for the defense of the accused, or pertinent to the

issue now about to be joined. . . . The accuracy of this opinion I am
willing to refer to the judgment of the court, by submitting the original
letter to its inspection.152

149. United States v. Burr, 25 Fed. Gas. 30, 31 (No. 14692d) (C.C. Va. 1807);
emphasis added.

150. 1 Robertson, supra, 11. 148 at 210; emphasis added.

Because Jefferson had thus devolved on Hay the exercise of “discretion” to with-
hold nonmaterial parts of the letter, United States v. Burr, 25 Fed. Gas. 55, 65 (No.
14693) (CO. Va. 1807), Chief Justice Marshall said: “the president has assigned
no reason whatever for withholding the paper called for. The propriety of withhold-
ing must be decided by himself, not by another for him. Of the weight of the
reasons for and against producing it, he is himself the judge. It is their operation
on his mind, not on the mind of others, which must be respected by the court";
United States v. Burr, 25 Fed. Gas. 187, 192 (No. 14-694) (CC. Va. 1807); emphasis
added. In other words, the initial judgment of need to withhold must be made by thePresident, not left to a subordinate.

151. Thus, Hay said: “The application made by the defendant is that testimony
which concerns himself should be adduced; that what tends to his own just defense
and exculpation may be brought forward. Is it right that he should have more?
Is it proper, fair or right that he should have the liberty of going through the
whole letter, as well those parts which do not relate to him as those which do, for
the purpose of making unfavorable impressions on the public mind . . . making
public confidential communications resPecting private characters, and therebyproducing controversies and violent quarrels? I wish the court to look at the letterand see whether it does not contain what ought not to be submitted to public
inspection”; 2 Robertson, supra, n. 148 at 509; emphasis added.

152. 25 Fed. Gas. 187, 190 (No. 14694) (QC. Va. 1807); emphasis added. Marshall
said, “I do not think that the accused ought to be prohibited from seeing the
letter”; ibid. 192. Rogers himself states that “Judge [sic] Marshall made it clear
that if a letter in the possession of the President material to the trial contains matter
“which it would be imprudent to disclose, which it is not the wish of the executive
to disclose; such matter, if it be not immediately and essentially applicable to the

189

 

  

  

 

     

  

         

  

  

      

  

   

  

   

   
  

   

 

    

      

 

   

      

  

   

    

    

     

   

    

   



 

  

EXECUTIVE PRIVILEGE ;.

Far from asserting a claim of absolute privilege therefore, counsel“-

for Jefferson was perfectly willing to leave it to the court t6"

determine whether portions of the letter were in fact not materia “

He insisted only that the portions so adjudged should be with

held from the defendant. To this the defendant objected that th

court could not judge whether the confidential portions wer

relevant to the defense until that defense was fully disclosedi-f

and that defendants were not required to make such disclosure:

until they had put in their case. “‘3

It was on this state of facts that Chief Justice Marshall ruled

 

   

  

  

   

  

  

  

   

  

  
  

  

   

  

    

that the president of the United States ma)r be subpoenaed and e

amined as a witness, and required to produce any paper in his posse

sion, is not controverted . . . The president, although subject to thé

general rules which apply to others, may have sufficient motives for

declining to produce a particular paper, and those motives may be

such as to restrain the court from enforcing its production . .I can

readily conceive that the president might receive a letter which would

be1mproper to exhibit1n public, because of the manifestinconvenien ,

of its exposure. The occasion for demanding it ought, in such a case

be very strong, and to be fully shown to the court before its production:

could be insisted on.154

~

And, referring to private letters sent to the President respecting f

matters of public concern, Marshall stated that they “ought not{

on light ground to be forced into public view.” '

Yet it is a very serious thing, if such letter should contain any informa-i’;1

tion material to the defense, to withhold from the accused the power

of making use of it. . .I cannot precisely lay down any general rule

for such a case. Perhaps the court ought to consider the reasons, which‘

would induce the president to refuse to exhibit such letter as conclusive,

on it, unless such letter could be shown to be absolutely necessary in the

defense. The president may himself state the particular reasons which,

may have induced him to withhold a paper, and the court would un-y

questionably allow their full force to those reasons At the same time,

the court could not refuse to pay proper attention to the affidavit off:

the accused. But on objections being made by the president to the pro—,2}.

 

point, will, of course, be suppressed’," Rogers memo 36; emphasis added In short,

Marshall would exclude only irrelevant or immaterial matter, not the entire letter.f

Whether the adversary should inspect the entire letter18 hereinafter discussed. A t

153. 2 Robertson, supra, n. 148 at 516 Note also Luther Martins statement on '

behalf of Burr that “the personal attendance of the president was dispensed with i

only on the condition that the [Wilkinson] letter should be produced” ; ibid at 514.

154. United States v. Burr, 25 Fed. Cas 187,191—192 (No. 14694) (C.C. Va. *g

1807); emphasis added.
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PRESIDENTIAL “PRECEDENTS”

duction of a paper, the court would not proceed further in the case

without such an affidavit as would clearly shew the paper to be essential

to the justice of the case . . . [T]o induce the court to take any definite

and decisive step with respect to the prosecution, founded on the refusal

of the president to exhibit a paper, for reasons stated by himself, the

materiality of that paper ought to be shown.”155

Materiality to the defense, in short, would overcome presidential

refusal to disclose. And Marshall concluded that “I do not think

that the accused ought to be prohibited from seeing the letter.”156

Plainly this contradicts Rogers’ statement that Marshall “ruled

that the President was free to keep from view such portions of the

letter which the President deemed confidential in the public in-

terest. The President alone was judge of what was confidential?”7

For Marshall asserted judicial power to decide whether a presiden—

tial claim of privilege had merit, and that a claim of secrecy in

the “public interest” would have to yield to the necessities of the

accused. Rogers’ statement that “the President may in his own

discretion withhold documents from a court”“58 is further discred-

ited by the all but universal rule in private litigation that whether

disclosure must be made by the executive branch cannot be left to

the caprice of executive officers.159

2. Personal Attendance by the President

As the Rogers memorandum states, Marshall claimed for the

courts “the right to issue a subpoena against the President”; and

155. Ibid. 192; emphasis added.

156. Ibid. Lest it be thought that the rule in civil cases may be narrower, note

Marshall’s statement that “if this might be likened to a civil case, the law is express

on the subject. It is that either party may require the other to produce books or

writings in their possession or power which contain evidence pertinent to the issue”;

ibid. 191. We need look no further than United States v. Reynolds, 34-5 U.S. 1,

9—10 (1953), for confirmation that “judicial control over evidence in a case cannot be

abdicated to the caprice of executive officers.”

157. Rogers memo 35. After Marshall delivered the foregoing opinion, Jefferson

sent a copy of the Wilkinson letter, “excepting such parts as he deemed he ought not

permit to be made public," United States v. Burr, 25 Fed. Gas. 187, 193 (No. 14-694)

(C.C. Va. 1807), thereby complying with Marshall’s preliminary requirement that

the President himself must decide the propriety of withholding. But Burr no longer

pressed the matter. Beveridge says, “Perhaps the favorable progress of the case

relieved Burr’s anxiety. It is possible that the ‘truce’ [with Marshall] so earnestly

desired by Jefferson was arranged." 3 Albert J. Beveridge, Life of John Marshall

522 (Boston, 1919). The Marshall opinion, however, stands and speaks for itself;

ift announced the paramount power of the court to decide the claim of privilege

or itself.

158. William P. Rogers, “Constitutional Law: The Papers of the Executive

Branch," 44 A.B.A.J. 941, 1012 (1958).

159. See infra, Ch. 7.
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EXECUTIVE PRIVILEGE
if

the subpoena that issued required the President “to personally :7:

attend.”160 Jefferson objected that personal attendance would dis— '5‘

ru t performance of his executive functions, for he could be haledf

to far—off St. Louis, to one court after another.161 But he offered to.

testify by deposition, stating that if Burr should “suppose there are?

any facts within the knowledge of the heads of the departments or}

of myself . . . we shall be ready to give him the benefit of it, by?

way of deposition.”162 This was a plea of serious administrative t»

inconvenience, not a claim of absolute immunity from judicial ',

rocess. No such claim was made by his counsel; to the contrary, "

as Marshall stated, the “attorney for the United States avowed his '1

opinion that a general subpoena might issue to the president.”1"3v ,_

Not satisfied to rest on concession, Marshall left no doubts on this ,

score: “In the provisions of the constitution, and of the statutes,

which give the accused the right to compulsory process of the ‘-

courts, there is no exception whatever.”164 He rejected the reserva-

tion in the law of evidence for the King—which was based on the

ground that it was “incompatible with his dignity to appear under j

the process of the court”—because the “principle of the English

constitution that the king can do no wrong” was inapplicable to

our government whereunder “the president . . . may be im- 1‘

peached and removed from office.” And, Marshall added, “it is -;

not known ever to have been doubted, but that the chief may be

served with a subpoena ad testificandum.”165 Fully alive to the

a
t
,
“

.
.

,
:
4

160. Rogers memo 36, 35.

161. United States v. Burr, 25 Fed. Cas. 55, 69 (No. 14-693) (C.C. Va. 1807).

162. Ibid.

163. 1 Robertson, supra,

ceded that “a subpoena may issue against him [the President

any other man”; ibid. 181.

.

164. Ibid. This reflected James Wilson’s statement in the Pennsylvania Ratification f

Convention: “not a single privilege is annexed to his character; far from being I

above the laws, he is amenable to them in his private character as a citizen, and '

in his public character by impeachment”; 2 Elliot 480. Another Framer, Charles ,

Pinckney, speaking in the Senate on March 5, 1800, of the express congressional ’.

privilege from arrest, stated:

n. 14-8 at 180. Jefferson’s counsel, Alexander McRae, con-

] as well as against _
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it was never intended to give Congress, or either branch, any but specified, and

those very limited, privileges. They [the Framers] well knew how oppressively ‘

the power of undefined privileges had been exercised in Great Britain, and were ,.

determined no such authority should ever be exercised here . . . Let us inquire ‘

why the Constitution should have been so attentive to each branch of Congress ;

. and have shewn so little to the President . . . in this respect . . . N0 '

privilege of this kind was intended for your Executive, nor any except that j

which I have mentioned for your Legislature. 3 Farrand 385.
i .

165. United States v. Burr, 25 Fed. Gas. 30, 34- (No. 14,692d) (C.C. Va. 1807). The '

Supreme Court stated in 1972 that in Burr, “Chief Justice Marshall, sitting on Circuit, 1.
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PRESIDENTIAL “PRECEDENTS”

gravity of the issue, Marshall was at pains to put beyond doubt

that a subpoena could reach the President. His subpoena, far from

offending the mores of the time, responded to contemporary egali—

tarianism and met with approval, even from the Republicans.166

As the foremost apostle of a democratic society, Jefferson could

not very well publicly put the President above the law.

In weighing Marshall’s judgment it needs to be kept in mind

that he knew the problems of government at first hand: he had

been a member of the Virginia Assembly and had taken vigorous

part in obtaining ratification of the Constitution in Virginia; he

had been a member of Congress, defended the Jay Treaty, been a

member of the “XYZ mission to France,” and had served as Secre—

tary of State under John Adams.167 As Charles Beard stated, Mar-

shall “had better opportunities than any student of history or law

today to discover the intention of the framers of the federal Con-

stitution.”168 Greater light was not given to a present-day Presi-

dent.

What of the defiance threatened by Jefferson in his letters to

the district attorney: the court had no “controul over the execu—

tive”; force was given by the Constitution to him, not the courts;

the executive had the superior means to “protect itself from enter-

prises of force” attempted by the other departments. This was part

and parcel of his total rejection of Marbury 11. Madison and the

doctrine of judicial review, which he denounced as “not law.”189

 

opined that in proper circumstances a subpoena could be issued to the President”;

Branzburg v. Hayes, 408 US. 665, 689 n. 26.

Rejection of royal immunity had been underlined in the North Carolina Ratification

Convention by James Iredell. 4- Elliot 109, quoted supra, Ch. 2, n. 126.

166. “For the first time, most Republicans approved of the opinion of John

Marshall. In the fanatical politics of the time there was enough of honest adherence

to the American ideal that all men are equal in the eyes of the law, to justify the

calling of a President, even Thomas Jefferson, before a court of justice”; 3 Beveridge,

supra, n. 157 at 450.

Writing in 1803, before the Burr trial, St. George Tucker, the prominent Republi-

can editor of Blackstone, and later judge of the Virginia Court of Appeals, stated:

“In the trial of Mr. Thomas Cooper [before Justice Chase] . . . for a libel against

the President . . . under the sedition law, it is said that Mr. Cooper applied to the

court for a subpoena to summon the president as a witness on his behalf, and that

the court refused to grant one. Upon what principle the application was refused

(notwithstanding this article [for compulsory process]) I have never been able to

obtain satisfactory information"; Tucker’s Blackstone, supra, 11. 12 at App. 358. For

Chase’s high-handed conduct of such trials, see Berger, Impeachment 224—251.

167. 12 Dictionary of American Biography 315.

168. Charles Beard, The Supreme Court and the Constitution 108 (Englewood

Cliffs, NJ, 1962).

169. 9 Jefferson, Writings 55—62; 3 Henry S. Randall, Life of Jefferson 211—212

(New York, 1858). Randall states that “Jefferson in no way publicly challenged

[the court’s] authority"; ibid. 218.
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EXECUTIVE PRIVILEGE

But, as with Stalin’s cynical query, “How many battalions has

the Pope?,” the respect due to Marshall’s opinion cannot be ;

measured by his lack of battalions to enforce a judicial decree.

Command of the armed forces was not given the President in order

that he might resist judicial decrees but rather to enforce them.

The effect of Marshall’s opinion as law is not a whit diminished

by Jefferson’s private threats of resistance. Jefferson’s View was

not that of the Founders; history confirms Marshall: the final word .,

as to the “law” was given to the courts, the “ultimate interpreter” :5

of the Constitution.

H. Executive Shielding of Subordinates

Not the least of Rogers’ misreadings of law and history is his

assertion that “heads of departments may not be compelled to 3"

attend a trial,” and that they “are subject . . . to the direction of ;

the Presidents of the United States. They are not subject to any

other directions.” Given a subpoena, he maintains, “The President

may intervene and direct the Cabinet officer or department not to

appear; the person subpoenaed would then advise the court of the '57

President’s order and abstain from appearing altogether.”“° As

long ago as 1838 Kendall v. United States rejected an analogous

claim. The Postmaster General, acting on presidential instructions,

refused to pay moneys owed by the United States for carriage of

mails. Congress then passed a law directing payment, and when ;

this was refused by the Postmaster General, mandamus was

brought against him to compel payment. Although the executive ;,

power is vested in the President, the Supreme Court declared:

it by no means follows that every officer in every branch of that depart- s

ment is under the exclusive direction of the President . . . it would be ‘2

an alarming doctrine, that Congress cannot impose upon any executive

officer any duty they may think proper, which is not repugnant to any 1;

rights secured and protected by the constitution.

The contrary principle, said the Court, would clothe “the Presi- V

dent with a power entirely to control the legislation of congress, .1

and paralyze the administration of justice?“1 Whether the rights :,

asserted by a department head are “protected by the Constitution”

was not of course left for final decision by the President, but com— ,~

mitted to the “ultimate interpreter” of the Constitution, the judi-

ciary.

170. Rogers memo 38, 2.

171. 37 US. (12 Pet.) 524, 610, 613 (1838).
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grandjury. Justice Department officials ‘

said .~ ‘ -

ltwasnotknownwhethera'date forthe

. interview. with Mr. Carter had been so. -

lected. ~ ' ‘ -, ,

Lloyd N: Cutler,-the White House coun-

sel. declined to comment on the grand

jury proceedings. But he did say. “This

President will give evidence in an appro-

atenforum to any proper investigative

. President Carter has given court testi-

mony at least twice before. Paul J. Cur-

ran. the specialcounsel who investigated »

the Carter family's peanut luainess in

Georgia. took a four-hour, swom'deposi-

tion in the White House on Sept. 5. Mr.

Curran concluded his 1mm": the

findingthat therewas “noevi what-

soever" that money from the business

was used in the 1976 Presidential cam-

In April 1978. a 51-minute videotape of

the President 's testimony was presented

in Federal District Court in Macon. 6a..

at die trial of a Georgia State Senator,

Culver Kidd, on gambling and conspiracy

charges. Mr. Kidd was acquitted.

The jury here has for more than

a year investigating allegations that

representatives of Mr. Vesco. the finan-

cier who is accused of swindling inves-

tors, made improper contacts with high-

ranking officials of the Carter Adminis-

tration in 1917 in hopes of halting extradi-

tion proceedings against him.

The grand jury foreman. Ralph E.

Ulmer. tried to resign last August. charg-

ing that the Justice Department had di-

rected a “cover-up" to protect the Ad-

ministration. but Judge Bryant rejected

the tion.

Philip B. Heymann, Assistant Attorney

General fthecriminai division

of the Justice Department, and Jody

Powell. the White House press secretary,

have denied Mr. Ulmer's charges, saying

there was no political interference with

theinvestigation.

" Likely Focus of Question

The jury's questions for Mr. Carter are

likely to focus on a Feb. 15. 1977, meeting

at the White House between the President

and Richard M. Harden. an aide who had

met a week earlier with W. Spencer Lee

4th. a lawyer from Albany. 6a., who was

WMr. Vesco's interests.

After errlng with Mr. Harden, the

President sent a note to Griffin B. Bell.

thenAttomeyGeneral.urginghimtosee

Mr. Lee. Justice Department officials

have said that Mr. Bell never received

thenoteandnevermetwith Mr. Lee.

Sources in the department said last

summer that Mr. Harden was under in-

vestigation for possible perjury in his ac

count to the grand jury of conversations

with Mr. Caner and Mr. Lee-Thus. the

grand jury might seek Mr. Carter's ac-

count of the February 1m meeting with

Mr. Harden in an effort to determine

whether the President's account combo-

rates or contradicts Mr. Harden's testi-

many.

The grand jury might also ask the

President why he sent Mr. Bell a hand-

written note saying, "Please see Spencer

LeefromAlbanywhenherequestsanap-

pointment."

Apparent Efforts by Vesco

Mr. Vacs evidently hoped to use Mr.

Lee's contacts at the White House to ar-

range a settlement of charges pending

against him. Mr. Vesco. wanted on felony

charges of looting millions of dollars

from investors in mutual funds. fled the

United States for Costa Rica in the early

l9’70's. He is believed to be living in the

Bahamas.

President Ford was the first incumbent

President to submit to interrogation by

lawyers concerning a criminal case. A

film of his testimony was shown in ms at

the trial of Lynnette Alice Fromme. who

was later convicted of attempting to as-

sassinate Mr. Ford in Sacramento. Calif.

The procedure for taking President

Carter's testimony is being negotiated in

an exchange of letters between Mr. Cut-

ler and Carl S. Rauh. the United States

Attorney for the District of Columbia.

,- Two well-placed sources said that sev-

eral of the 23 grand jurors would have

preferred for Mr. Carter to deliver his

testimony in‘ person. However, Justice

Department lawyers said there was no

precedent for demanding a personal ap-

pearance by Mr. Carter. The grand jury

could have attempted to subrnena the

Pmident had it thought such action nec-

essary. _

Neither Mr. Rauh nor the White House

nor Mr. Heymann would confirm or dis-

tuss plans for taking the President's

testimony. , '
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WASHINGTON. Dec. 7 (AP) — Attor-

Gon'oral Ben

that In removed himself from

hehaii at Robert L. Vesco.

tlve financier.

investigation hecam’eoi his

Administration's um decision to

toerrtradite Mr. Vaco in.

mgpiomatic Chamois to

has been no evidence that the

was made to benefit Mr. Vcsco.

Nonetheless. Mr. Civlletti said itwouldhe

“ins ate" for him to take part in

tion because he was "in-

volved in contemporaneom actions" re

lha‘rtiné to extradition proceedings against

’l' ‘hm . . .

MLVoscthoilodthocomtryinlm.

5

‘cor'rsuited shout

weekforthePt'wldenttoteati byvldeo-

tore the

im- .

Mr. Carter's videotaped answers in the

Veocncaaeqouidrnarituieiirsttimea

President has amyered pond ury ques-

tima in thiamnner. but Mr. _ x- has

mood testimony in different forms at

twice before criminal investigations

since January um. when he became

‘President. ' _ 7 '-

Sourees close to the investigation sai 
“M _ . that-the videotaping.

that some grand juror-s had complained

we would

KCivuettidaid 5'

Wmmm

 , timed

prevent them from asking follow-up ques-

r“ .

Presidart rhould be

special treatment when called to

testify. the Attorney General rwlied:

"Certainly.0oiyinthonsaot .

drumstanceaahouidal’reaidmt to

intornatiardireetlytoacour'torl

dons. Asked it a'

van

“uni!

wmm- ,'

made to pay oii high officials In Ad-

ministratiar to quash earn-edition pro-

mamm.Vance.” ‘

. . erring. a Georgia; inessrnon

' been convicted on unrelated

traud and racketee charge» has said

he paid $10,000 to a lawyer. W. s

Leeith oi Alhany.Ga., toact in Mr. Ves-

co's hehali. . . '

Mr. uehaasaidhemetwith Richard

M. Harden. a White liaiseaide. in Febru-

aryimand'aspemradedhyMr.

Hardennottopumtethematteriurther.

Mr. liardat subsequently met with the

President. whosent a-note’to Griffin 8.

Bell, then Attorney General. that said.

“Please see Spencer Lee from Albany

- whetherequestaanappolntmcut." .

TbeJt'tstice said the note

. was placed in a le folder tor potential

job-oeeltera but that Mr. Lee never

pearedioranappointment. ’

Carterbefeats Kennedy 0-;

.-' 84,16 14%.r'n- Tennessee

9?.

   

NASHVILLE. Dec. 0 (UPI) - Presi-

dent Carter. hailed forhis hamll (rt—the

iranian crisis. won‘an overwhclm vic-

oi' Tennessee Democrats attsrdtn; hind-

raising dinners in to cities. ,

‘Mr. .Carter.' who made an obvious

reference to senator Edward M. Kenne-

dy's critiriigem oi the Shahuigidn tesl‘eghone

speechto meetingsn'o lip . per-

cent of the total. or 1:11,; votes, to Mt per-

cent, or 2.36 votes. to: Mr. Kennedy and

1.4 room, or.“ votes. for 6w. Edrn  G. rownJr. “California? ,'
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' toLF'oéu's on Alleg’edAttempt

 

.- ' By EDWARD POUND

. sauaalmmgNe-vm‘nmé‘s "A. _

WASHINGTON. March1— President

iCarter spent more than an hour answer-

ing questions on videotape last month for

. a Federal grand jury investigating alle

A gations that Robert L. Vesco. the fugitive

financier, attempted to have his leggl

problems "fixed"In the Carter Adminis

tration. ' ' . .

Sources familiar with the interview

said that Mr. Caner offered no‘ major

new information about the case when he

was questioned at the White House by

, three Federal prosecutors.‘ His video-

,taped interview was shown to the grand

jury on Feb. 21. the sources said.

‘ . They declined to comment on Mr Car-

ter'5testimony other than to saythat it

ministration. including an aide who is

under investigation for possible perjury.

sponded by saying that he could not recall

: matters about which the Government

lawyers were inquiring.

' Mr. Carter's videotaped answers

that manner. though he has provided

testimony in different forms at least

twice before in criminal investigations.

Carter Aide ls Retlcent

Lloyd N. Cutler. the White House coun-

sel. declined to confirm that the Presi-

dent had been questioned But he said,

“The President always cooperates with

the proper law enforcement investiga-

tion. He has and he will cooperate with

this investigation."

Government lawyers who questioned

M.r Carter refused to discuss the session.

 

  

    

   
       

  

   

cused their questioning on a meeting Mr.

Carter held in the White House on Feb. 15. A

1977 with Richard M. Harden. a special

assistant.

The lawyers wanted the President'5 ac-

- whether it corroborated or contradicted

Mr. Harden's testimony before the grand

jury in December 1978. Sources in the

Justice Department said last summer

that Mr. Harden was under investigation

' for possible perjury in his account of his

conversation, with Mr. Caner and an

. earlier one with W. Spencer Lee 4th. a

. lawyer from Albany. 6a.. who was repre-

‘ , .,senting Mr. Vesco's interests and who isa

close friend of Mr. Harden.

- Mr. Harden reportedly told the grand

f jury that he talked Mr. Lee out of continuo

ing to represent Mr. Vesco's interests

when they met on Feb. 8. 1971. He was

also reported to have testified that he

briefed Mr. Carter on the Vesco situation

. , . .- . _ a week later and informed him that Mr.

. , ' A ,. ‘ ‘Leewaswithdrawingfrom thedeal.

Some Jurors Dissatisfied

Sources close to the grand jury investi-

~ ~gation said that jurors submitted some of

. the questions that were put to the Presi-

_. dent by Government lawyers No jurors

were present for the interview and. the

sources said. several jurors were dissat-

isfied with the procedure because it pre-

vented them fmm asking followup ques-

tions. They were also reportedly dis-

pleased because they believed the Presi.

dent should have testified inperson."

Evidence in the case is being presented

    

  
  

v,

United States Attorney here. Govern-

ment lawyers have not indicated whether

the investigation will continue after the

grand jury's l&month term expires in

earlyApril

At one point. Ralph E. Ulmer. the

grand jury's foreman. tried to resign.

charging the Justice Department wi di-

recting a “cover-up" to protect the ar-

ter Administration. His charges were

denied by Mr. Carter'sspokesmen and

the JmtiCe Department. a

John T. Kotelly. deputy chief of the

fraud division in the United States Attor-

ney“5 office. declined to comment on the,

investigation.

Origin of Inquiry

The investigation began after R. L.

Herring. a businessman in Albany. Ga..,

charged that Mr. Vesco wanted to bribe

'Carter Administration officials to resolve

' hlseled!“ problems. Mr. Vesco fled the

Unit states nearly a decade ago after

he was charged with defrauding stock.

‘

 

' ' nationalswindle.

Mr. Herring. who was convicted on un-

related fraud and racketeering charges

and is in a Federal prison in Miami. has

said that he retained Mr. Lee. the Albany

lawyer. to act in Mr. Vesco's behalf.

M.r Herrin said that he was scheduled2Eto

Foams.Hpifififim
the test results to the press.

 

 

:1HisTestthoIIy to the Panel-Is Said

was‘not damaging to anyone ‘inhis Ad- .

The President, the sources said. often re- ‘

in a telephone interview yesterday."

SEESAARIIA IATAPE

.. to ‘Fix’iegai Problems . f

However. theywere known to have fo- '-

 

couTItcritic”meeting"todetermine .

to the grand jury by the office or the

holders of millions of dollarsin an inter- -  Goldwater Tells 6.0.}? , I

marked the first time that a President _ .j‘ -

had answered grand jury questions in .
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j- Carma found." He said that during the spring

., bonded peanuts In the warehouse to nice!
theloan‘s collateral tenns.

. peated overdraits in the warehouse account.

- deciding whether that loose bookkeeping
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Lancet former federal B1 "get Director,-.-yeeterday-‘closed our his.in-’, qulry with reports-to Cdngr‘essand‘the.

  
tomeyceneralhuwaw »_

dent _

that no

any indictments-in the ease. -
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re ouse loans had

Mr. Or

any "room

false ‘ ,

tary. said Mr. Curran's findings ended
"witch hunt" in‘tvhich" investigators "dldn
find any witches." The White House later is-

formal statement expressing

' -sued a more

_ pleasureat
Mr. Curran's decision.

The President: asked about the report at 5a Democratic Party receptioan Harvey. '
glad they have completed. V their investigation and turned

“1.; said; '.'l'm

to crime control."

Carter Made Deposition

_ _ idem-Carter testified under oath to ..Mr. Curran in a four-hour deposition taken
.attheWhite House early last month. Mr. Cur- l .. ‘- Vran’said‘yesterday he thought-this was the ~ j t "‘ first timeasitting U.S. President had been ex- 'V warnlned under oath ina criminal investlga‘ -tiont He added‘ that 'PresldentsCarter had-‘_. «."cooperated totally.“

_"
the firesideni’s brother and . .
warehouSe-untll mid-1977.said in a telephone interview yesterday the

Curran‘investigatldn had been "a complete‘ ‘ ,waste of the

1 'Billy Carter.

-- manager of the.

 

uxpayemmw- Ha Hc' .m
finelo‘néinqfi on “‘idiot reporters"and the

fact that "Jimmy is President." : -
Despite Mr. Curran's finding that indictvments shouldn‘t be sought.'his ”Huge pub-

lic report outlinessome ineguiarities in the~ ‘ loan relationship between the Carter. ware— ' -.7 imitndflthehfiationaLBanK of Georgia.
‘- The bank. which .Mr.

time of the loans, lent the warehouse nearly
$10. million from,1975 thmti'gh WU. .. . 7

Loan Violated Collateral Terms.

in one instance. a 1975 loan to finance in? V
yentories of peanuls was "out of bond". or
in violation of the collateral provisions of the
loan agreement; "almost fmm its lnc’eption ',- to its termination on “5.11. 1976." Mr.

of 1976. whe'n’the warehouse owed‘thebank
more ‘than ti million. there weren't any

- Mr. Ogrrm also found that beckuse of re

the National Bank‘ of Georgia simply held
checks from liilly Carter until there were .sufficient funds In the account.

The toughest tasltjhfr, Curran faced was

 

   

' and'a Georgia .bhnk

f ‘ Mr. Curran told reporters his fs‘ix-rnonth-j ., investigation hadn't turned up any evidence
Carter-4 “éornmltted'any crimesJ.’g. , . on all the evidence'- --,and theiapplicable law.!‘.he wouldn'tseelr

- 14 3

been 5diverted .to theCarter presidential campaign'vduring 1976. ~ . _rran‘sald his "auditsandexamlna- ' - ' ~ ‘ ', records? don't'leave ‘M "’ " ' 'for. doubt" .this- allegation was

_. 3 ‘f'Every nickel and every' peanut have t, '- been traced into and out of therwarehouse." ”i _~~~1‘and-there~wasn'trany uni
_ ‘3 '

' funds "in eitherdirection.“ Mr. Curran said. ‘- v ' ‘Jody Powell. presidential press secre-

awful diversion of

ntlon ' I
_ Later. at fl-the White ' 7House. hebadded. "TheJruth finally cameout." ' *

La'nce headed at the'” ,.

ifitter"-
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. . V LWcathe-r. Cloudy with showers today.

' fl tonight. Variabiy'_ cloudy tomorrow; .

yesterday 47-69. Details onpa'gs'DZZ. f
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Sindbna' Enters; .

*A Ho'spitalHere

With a' Wound

ByJOSEPH B. TREASTER

_ Michele Silicone. the Italian llnincler

who disappeared two and a hall months

ago while awaiting trial on fraud charges

in connection with the collapse oi the

Franklin National Bank. was admitted to

Doctors Hospital yesterday with a possi-

ble bullet wound in the leg. Federal au-

thorities said

The United States Attorney'5oiiice

said that ..Mr Sindona hadbeenimmedi-

ately arrested. but the Federal Bureau oi

investigation and the iinanclers lawyers

said that Federal marshals were onhand

only ior his protection.

Mr. Sindona's iamily said in a state.

ment- that the 59-year-old businessman

had been released by his kldnappersa

However. the FB.i said it had no infor-

mation on thatpointr .

Since late on the evening oi Aug.2 when

Mr. Sindona was reportedly last seen

walking alone on Fifth Avenue near his

apartment at the Pierre Hotel. law-en-

iorcement oiilclals had been. divided on

whether the millionaire had been kid-.

napped or had lied to avoid the upcoming

trial. -

_. in late September. Mr. Sindona’s law-

Continaedon PagsbgColumni'

 

 
‘adoran junta Promises A

sand'a‘GeneralAmnesty
 

' ”ALANRIDING .
A

lssdalto'l'hafloonrb‘l‘lrnas

ct. l6 —' Fl Salim-

]unta today an-

economic and so-

teasing this coun-"

idl3.- '

no i'ed yesterday's

t carlos Humberto

.ly iled‘the country;

iseives to calling

'a reasonable pori-

political prisoners

ity. Indiarespect

vioierlcathathas'

~rthelast twoyears

alleastsixpersons ‘-

'weensoldiers and

sMejicanosdistrict

alsomoved against .

had occupied three

hwasbume‘ddown __

:hirt'hei ieittstrun-

ieclared a state oi

consututidnai guar- .

iirnpoaeda to RM

lrneatingsoi more:

re Whit“.

s , of‘tthe mated

inga "wait-andsee" attitude toward the

newjunta. which isexpected to beex-

pandedto inelude three civilians and

today began describing ltseli as the

."revolutionary Government" Antonio

Morales Erlich. leader oi the Muslim

Democratic Party. noted that the junta

was' echoingthe sentiments oi most Sal-

vadorans but stressed that "it is abso-

lutelynecessary’to implement the prom-

iseassoonaspossible."

The'new.rulers récelVed cautious sup-

Worm:
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0N CAMPAIGNFUNDS

INUICTMENTS ARE RULED OUT

investigator Finds No Evidence of _ 7

-.- Diversion of Warehouse Profit . '

to '76 Presidential Race

, B‘y EDWARDT. POUND

malarncmvm'nm-

WASHINGTON. Oct. 16— Paul J. Cur-

ran. a special Federal investigator. said

today that an exhaustive inquiry into

loans to President Carter'siamilypsanut in»

business by the National Bank oi Georgia

had turned up "no evidence whaNower”

that proceeds had been diverted to Mr.

Carter'8 me Presldentialcampaign.

Mr. Curran. who spent nearly seven

months investigating $9.8 million in loans '

to Carter's Warehouse. the President's

iamily business in Plains. Ga... said:

“Our audits and examinations of the

books andrecords leave no room ior

doubt on this score. .Every nickel and

every peanut have been tracked intoand

lullawhliiy diverted."

"There is no evidence toestablish that

President Jimmy Carter committed any

;. crimes," Mr. Curran said. “Ru-thenrny-

 

Excerpts from statement. page A21. ~

 

overall conclusion is that based on

all the evidence and the applicable law.

no lndictrnent can or should be brought

against anyone.None willbeiiled."

lnlufllciut [nan Collateral

But Mr. Curran's report said the invas

tigation'ioond that the Carter warehouse

periods in l975 and 1976; that the ware-

house had major overdraits oi its bank

account in late 1975 and that the bank

oiten held checks because the account

hadlnsuiiicient iunds.

Mr. Curran said that there had been

some "record-keeping violations by a

iairly low-level bank person." Hedld hot-

ldentiiy the bank employee but said that

the employee had been granted immunity

totestiiybeiorethegrand juryandwollid

not have been prosecuted in any event'

“on the iactsinthiscase."

Mr. Curran, a Republican who is a New

York lawyer. was appointed as the Jus-

tice Department's special enamel in' the

B. Bell. then the Attorney General. He

was given Watergate-style prosecution

powers. meaning that he had the author-‘

from anyone in the Justice Department.

' ‘ Loan Diversion Alleged

lie was appointed alter repeated alle-

nations had been made that proceeds

irorn the National Bank oi Georgia loans

tothecarterbusiness mayhavebeendh

verted to Mr. Carter's Presidential cam-

"'8“-

ior the Presidency and when the bulk oi

the National Bank oi Georgia loans were

aged by his brother. Billy Caner..‘i'lle Na-

tional Bank oi Georgia. which is based in

Atlanta. was controlled by Bert Lance. a

close iriend oithe President. _>

Mr. Lance. who was Mr. Carter's first

director oi the Oiiice oi Management and ’ ContioliedonPageAamolomnl

Temperature range: today Iii-65; '

in 197.1 and 1m. when Mr. Carter ran v

f.v — 25 Cam‘s

'SASSSS’SBUSINESS

SLSARSD IN INQUIRY

  

outalthewarehouse. andnoiundswere - .,

loans had lnsuiilclent collateral ior iongflfi‘

‘ warehwseimuirymMarchZflbyGriiiln -

ity.to seek indictments without clearance .

made, the warehouse business as man- .
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~ This worsted flannel jacketisexactil
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Ifyou don'than: a charge account, mid
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Live in velvet ior less.

Reg.$180,new ‘119..9o

Our lush velvet trench is luxurious enough for the

openings. practical enoug'h to stay glamorous evv

.a wet day. ll'5‘pure cotton velvettreated to resist

Black brown wine 6-14. --

 



 

 

   
. ' Budget, resigned in September 1971 alter

.aSenateinqrilryfintohiabinkingprao

_theNatlonalBanirofGeorgia.. .‘andmy

1.31m beforea Federal

   

CarterBusmessCIeoredtnInquiry onBanELoans andCampaignFunds
 

ConfinedrromPtaeAi.

tices. He was Indicted last May 2:on

criminalcumtsotillegalhtnkingmanip-

.ulatims and omit-toy matters unre-

wtrdiuise

whetherhewrhadquestionedNuisance,

botheemphasieed, “We'fui‘ndnoviolt-

tins of law committed by Presidmt

JimmyCarter,'byBillthrter, byMr.”

W»

. Mr.Curran. perhapsrenectingtprose-

cutor's caution, said in respunerto a

cuestion: "l'm not modernizing thyme.

Ourinvstigatimooveredtll thetrtnsao-

tions involving Carter’s Wtrehume and

statement stands that there is no evi-
denoetowarrantthebririgingofcrlminsl

chargesagalnstthyone

President manyonewho was in the Chi-
cagoarea today holding a “towrmeet-

ingn'"was clearly pleased hyMr. Cur-
ran's findings. He told reporters, “l'm
glad they'have completed theirihvestiga-
tion and turned theirattmtimtncflme
control." He saldheknew"all th'etiine'l
thathehsdnotengagedinwrong

Billy Carter's la Pierre Howard
ofDecatur Ga. sal y.‘<'!'hisisthe
result we have anticipated fromthe
beginning. We'regladthaiit'saver.”

Mr. Cur-ran completed his'tssigninent

rihga 239-pagereportto

Mr. BellasAttorneyGenertl.MrCurran
also delivered an abridged rerorttoCoo-
grus and provided copies 0 that docu-
mehttoreponersduringa latemornlng
news tighter-:13. altmthe JusticeDepart-

ment esai t rep'ontocgnm

was “lnoomplets" because he was pro-
hibited by law from releas testimony

juryin At-

‘numerumwlu‘iesses, tmmgthemPresi-

Mr. cur-ran emfliasiaed today at his

news conference that his tion

hadbeenthorough."iiesaiothstheand

his team of lawyers ahdlooumlooum,tants

withassistanoetromtheFed'eralBureau

or umhsdreviewedmorethan

so.ooo- ants and interviewed

   

dart Carter.

till: a fun-hour m at

White gumuiseon Sept. 5. Heesetludsthe

deposition had been submitted to tl‘:

, had

(ml

The White Hume said late this after-

noonthat Mr. Carter's deposition wuild

notbemadepublicbecausethePraident
hadbwntdvisedbyhislawyersthat'flt

release thedocument. .

Mr. Curransaidthatheandhisinvéti

gatorahadfuindnumerommrs inthe

murmur” reocrfds rela totheaalee

purchaseso peanuts;

NsflmuBankofGeorgtawobtainattll

times. suiflcientcollateral and numer-

 

Brown OfftorIalks in Seoul

tomorrow through Friday. He then goes

toJapan wherehewill omierwlthmill-

tary officials and visit Japanese air and

ground military installations before re [811.18-  

 

 

 

Hessidthathehadtahmflr. Carters The

WWW

would be inappropriate in this case" to fl.“

 turning home.next Monday.

.90

our overdraftson warehursechecklng'

aooumtbyBlllyCarter

Mr. Curran said he also conducted “a

limited examination" of the records of

Raisins]Gerald

agency, had obtainedthemuleyAmg;
any

ustsi'desurreal tint enabled it to extmd

credittoMr. Carter's earning-g?y

 

  

  

year 1975:1977 profits

He said, however, that the errors re-

latedtonetincomeandlossforeachyear

and"theymayhavematerlalinoometas

" r the partners -=

 

newtwardiause

formom$8,775,181 in two

WM“

Mr. Curransaidhebelleved thstnone

oftheprooeedsofthoeeloanshsdbeendi-

vertedto the Presidential campaign.

“We traced every advance and every

repaymmtlntoandurtofthewardruise

aooumts and fund mom all properly to-  oounted for," hesald.

 

mmnmevldmcethat BillyCai-ter

Pyer pledged the same m‘leterrl more

thanmceorthattherewasa_tnajordelay,,

in—paymenu—betveen YMuehtndMa

referred to were the collateral— pea-

nuts.

Mr. Curransald thatoverdraits "ap-

tlylnthewtrehouse

1978oommodltylotn.meanlngthst_
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Annotated at...

cier Robert L.Vesco has agreed to ac-

cept videotape testhnony from Presi. " ‘

dent Carter. government sources said}

' yesterday.

‘ The sources. who asked not to be

identified, said several members of

- the grand jury objected to the- pro-

"posed arrangement for questioning

'. Carter on the-‘grounds that they

'would be unable to submit follow-up

questions‘to the president.

The minority of the grand jurOrs-

contended that the president should

' not be'sfiordedspecialtreatment and

that if security was a problem special

precautions could be taken the

sources said:

The grand jury'is investigating alle-

gations that there was an attempt

shortly after Carter took office in Jan-

Actmtles Today1nSenate,House

House

Meets at It) s.m.

Committees: .

Agriculture—10:30 an. Open. Cont. mark-up 'For-

Act. ood sumo Act amends. IJol.

Loner/amt House Oiiice Bide.

Armeo 5arVIcss—Io a..m Open. Res. I. Develop.
~5uocomle. reproorammins requests. 22]! Rav-
burn Home”Ollieto at

District at Columbia—.930 am. Open. Pendins,

Capitol.
Eduesiioon s. Labor-t.so a.m. Open.EIern... sec- ''ondsrv l. Voc. Edu. subcomts. Oversight nrnss.on innovative school lunch proorarns. alts RHOB.
Educaiien t Labor—lo s.in. Open Labor-Manson.

Relations Subcontte. oversight hrnos. on union
in today's workplace. in! RHOB.

Ettucation I.abor-—- 9:30 am. Open. Labor
Standards Supcmie. Oversiotti hrnos. on Lono-
hor'semen _l. Harbor workers' Comp. Act. 2257

Interior a Insular Aiisirsv—9:'45 a.rrl. Open. Mines
,8. Minlno Subcomlm Mark-up oeothsrmal Ieois.
:uocCannon House Oiiice Bids.

Interior a Insular Mutts-9:15 am. Open. Public
l‘and‘Li-toSubcomte. Cont. on pending wilderneSs Ieois

nintersiaie I Foreisn commerce—lit s.rn. Open.
'Coot. marit‘kuoaNaII. Energy Conserv. Initiatives
Act,

«5:13.41»?:0 a.in. Open. Civil & Consiii. Rig":
Subcomis. Cont. hrnes. on FBI charter. Misti

Ju‘slcIan—2 p.m. Open. criminal .iusliceR Sub-
ngamcaont. mark--up Criminal Code revision. a-

ercnsnt ".rin.1:£.’5;l‘7h'2'l6—IU R.TS°i.6-32%?)

“cogents Appo]mtmenls

The president’s appointment’s Io~

. 'A federal grandjury- Investigating a _

"" ease of alleged White House Influ- -.

:‘ence-buyinginvolving fugitive finan’

an
Open. Hearino all procedures tor allocation of“mass

Falioweda bl!

  

TapedTestimolltyF1ramCarter-I

. new1977- to quasi-I extraditionpro-
ceedings against Vesco. who fled the

.country after his indictment onstock

lraud chirges. Heis believed to ‘bo liv-‘i

ing in the Bahamas. 3- , .

Under thearrangement;dot-soues.

tioning Carter. the president would be

“interviewed by government lawyers

without grand jurors: present, sources

said. They said negotiations between

the White House and the U..S attor-

ncy's office are incomplete and that

no date has been set tor the videotape

interview. ‘

The questions for the presidentare.

likely to center on a -.Feb 15' 1977.

meeting between Carter and an. aide, ,

Richard M. Harden. .

_ F. Spencer Lee IV. aGeorgia lawyer

who allegedly acted as an intermedi-

ary in Vescos. behalfmet with

_ Harden in February 1977.

Lee and Harden have said that

Hatden talked the lawyerout orpur-

suing the matter.

Maritime Edu. Trainino subcpmte. On Msri~time Edu.s. TrsInIno Act I:I.'ii LHOB.
Mot-citciltsn Marine]. Flatterrise—9:30 am Open.

Coast Guard I. Newtonian.“Sll.bcomts t-Irno.
:fimpmsaltégg- Rice lesseeresulilne from Mexican

so .

Pu Works I. Transportation-Io Open.
Aviation Subcomte. time. on air treiiIc control
system. TOMHOIi“ "a S bee '- an a .Open‘r e II me.Miwnt-~uo oil Import utopia-1300 LHOB. ‘Select Comte. on CommIIeIash—0:0 Open.Cont. times. on anerov Iuflsdicilon.”2337RHOB.

Senate‘5

Meets It 9:30 on.

Committees: '

IA-pgreariatiznsnSubcomie gen“tile Dittrict at color!»
I"

summer
pert. Hesearn

youth roorsm. Ills D-rksen Otiicce
lanit no. Housing and urbs attain—“II s.rn.

 

i.”ii"°i-?.i'°”l iii":...°Li! a. 'II"? I°
Oi Mi O 0 U1 "”15?! or0,0the Urban Mass Transportation Admin. 5301

Commerce. Science and francoortstion-thalo
n. Eusiness meetino. 235 Russell Oilice lids?“Energy and Natural lesouources—Io am Open.Bosiness marlin In cons nuclear waste policvand other ‘nendnno salon or business. :lIIooDon

I"iFinalIce— a.
'.Open Bus smeetino

r d" t i IItIMP e' a hi
all“'Cninsf' o s as avicar“;"mini,os"gave ic
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or
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I Memorandum Office of the Independent Counsel

 

1b = S. M. Colloton Dmb 7/12/95

me : E. H. Jaso

swan U.S. v. Tucker: Required Disclosure under Rule 404(b)

A 1991 amendment to Fed. Rule Crim. P. 404(b) requires

that:

"upon request by the accused, the prosecution

shall provide reasonable notice in

advance of trial, or during trial if the

court excuses pretrial notice on good cause

shown, of the general nature of any [Rule

404(b)] evidence it intends to introduce at

trial."

The Committee Note explains that both the request and the

response should properly be submitted "in a reasonable and timely

fashion." The Rule requires "no specific form of notice"; the

Note reports that the Committee "considered and rejected a

requirement that the notice satisfy the particularity

requirements normally required of language used in a charging

instrument." The Government must "apprise the defense of the

general nature of the evidence"; the requirement does not

"supercede [sic] other rules of admissibility or disclosure, such

as the Jencks Act, nor require the prosecution to disclose the

names and addresses of witnesses." The Rule does not include any

specific sanction for failure to provide the required notice.

See also 22 Wright & Miller, Federal Practice & Procedure sec.
 

5249 (Rule 404) (1994 Supp.).

FOU\#57720(URT516326)Dodd270105308Page3



 

Required Specificity of Government Response1

Most courts to address the subject have not read Rule

404(b) to require pretrial disclosure of specific facts regarding

404(b) evidence to be introduced at trial, following the

Committee Note’s admonition that "no specific form of notice" is

required. For example, in United States v. Kern, 12 F.3d 122,

124 (8th Cir. 1993), a bank robbery case, the court held that the

Government had provided sufficient notice of its intention to

introduce evidence of a subsequent robbery allegedly carried out

by defendants by informing the defense at a pretrial hearing that

it "might use some evidence from some local robberies" and by

later (one week prior to trial) providing the defense with copies

of the state authorities' reports of the robberies, once they

were obtained.

Along the same lines, the Eighth Circuit affirmed

another bank robbery/firearms conviction, holding that two days

advance notice of 404(b) evidence of illegal drug use by

defendant was permissible where the Government did not obtain the

evidence until a Friday five days before the trial and disclosed

 

1 Courts have held that the defense request for disclosure

under 404(b) must be timely and reasonably specific, preferably

mentioning the provision itself. See, e.g., United States v.

Tuesta-Toro, 29 F.3d 771, 774—75 (lst Cir. 1994) ("at a minimum

the defense must present a timely request sufficiently clear and

particular, in an objective sense, to fairly alert the

prosecution that the defense is invoking its specific right to

pretrial notification [under 404(b)]"). The defense has met that

requirement here. One court has noted that the Rule requires

defendant merely to make a request of the Government; a motion

before the court is unnecessary. United States v. Goldberg, 855

F. Supp. 725, 731 (M.D. Pa. 1994).

2
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it to the defense on the following Monday. United States v.

Sutton, 41 F.3d 1257, 1258—59 (8th Cir. 1994) cert. denied, 115
 

S. Ct. 1712 (1995). The court noted that the Government had

previously turned over a witness statement implicating the

defendant in an illegal drug buy on the day of the robbery, so

that in any event the defense had notice that the Government

might raise the issue of defendant's illegal drug use at trial.

$.22

In a case decided shortly after the notice amendment

became effective, a Federal judge in Illinois rejected as

overbroad a defense motion for disclosure under 404(b) nearly

identical to the ones made by Tucker and Marks. United States v.

Sims, 808 F. Supp. 607, 610 (N.D. Ill. 1992). Defendants sought
 

production of "the dates, times, places and persons involved in

the specific crimes or acts; the statements of each participant;

the documents which contain such evidence; and a statement of

issues to which the government believes such evidence may be

relevant." Id; at 611. Noting that the Committee specifically

considered and rejected a requirement that the pretrial notice

"satisfy the particularity requirements normally required of

language used in a charging document," the court held that

neither the Rule nor the accompanying Committee Note entitles the

defense to such specific pretrial discovery. Id. The notice

 

2 The court went on to hold that the evidence of

defendant's drug use, which was offered as evidence of motive for

the robbery, was inadmissible as unduly prejudicial, but the

court ultimately held the error harmless. 41 F.3d at 1259-60.

3
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requirement, the court observed, is intended to prevent surprise;

it "is not a tool for open ended discovery." lg; at 610. Accord

United States v. Damico, 1995 WL 221883 (N.D. Ill. April 10,

1995); United States v. Agunloye, 1995 WL 340760 (N.D. Ill. June

1, 1995); United States v. Jackson, 850 F. Supp. 1481, 1493 (D.

Kan. 1994); United States v. Washington, 819 F. Supp. 358, 367—68

(D. Vt. 1993) (rejecting similar requests); see also United

States V. Williams, 792 F. Supp. 1120, 1134 (S.D. Ind. 1992)

("the purpose of the . . . notice provision, to prevent surprise

during trial, does not support providing a defendant with the

materials which the Government possesses and plans to offer at

trial"), followed in United States v. Richardson, 837 F. Supp.

570, 575—76 (S.D.N.Y. 1993) (notice of "general nature" of 404(b)

evidence is "all that is required" by the Rule and is "sufficient

to allow the defendant to adequately prepare for trial").

However, at least two circuits' decisions (and those of

several district courts) suggest that the notice required under

404(b) must contain more than a general description of the

extrinsic conduct to be introduced at trial. Citing the need for

the trial court eventually to make a determination as to the

admissibility for 404(b) evidence, these courts have seemingly

imported into 404(b)'s pretrial notice requirement a requirement

that the Government provide the defense and/or the trial court

with certain details regarding the evidence, as well as a

specific articulation of the purpose for which the 404(b)

evidence is to be used at trial. The Sixth Circuit, surveying

FOU\#57720(URT516326)Dodd270105308Page6



 

several other courts' treatment of 404(b), held that "the

government's notice must characterize the prior conduct to a

degree that fairly apprises the defendant of its general nature."

However, the court also declared that the notice "must be

sufficiently clear so as ’to permit pretrial resolution of the

issue of its admissibility.’" United States v. Barnes, 49 F.3d

1144, 1148-49 (6th Cir. 1995).3 A case from the Tenth Circuit

may also be read to require the Government’s 404(b) notice to

describe precisely each piece of evidence and "articulate with

precision [its] evidentiary purpose." See United States v.

Birch, 39 F.3d 1089, 1093 (10th Cir. 1994).4

 

3 Barnes also declares that a request for disclosure under

404(b) triggers a continuing duty on the part of the Government

to disclose newly revealed evidence. 49 F.3d at 1148. But see

United States v. Tuesta—Toro, 29 F.3d 771, 775 n.1 (lst Cir.

1994) (rule as read suggests that Government need only give

notice of 404(b) evidence it intends to use as of the time the

defendant's request is made).

4 Birch, at least, may be distinguishable. The appellant

there did not raise the specific issue of insufficient notice,

but challenged generally the admissibility of the 404(b) evidence

introduced at trial; the court found that the prerequisite

articulation of evidentiary purpose was absent both from the

Government's submitted pretrial notice and from the record of the

Government’s submission of the evidence at trial. See id.

However, United States v. Kendall, 766 F.2d 1426, 1436 (10th Cir.

1985) cert. denied, 474 U.S. 1081 (1986), cited by the Birch

court, held that such articulation was required at the time the

evidence is offered for admission, to aid the trial court in

making its determination and to make a record in case of appeal.

lg; at 1436-37. Kendall obviously was decided well before 404(b)

was amended to include a notice requirement; further, as several

courts have noted (see infra), the purposes of the notice

requirement differ greatly from those underlying the provisions

of Rule 404 governing admissibility at trial. Thus, the most

that Birch bears on the proper content of the Government’s

pretrial notice is that if the notice includes a precise

articulation of the intended purposes of the 404(b) evidence to

be used, the Government need not make another such articulation
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The Committee Note to the 1991 Amendment does state

that one of the Amendment’s purposes was to "promote early

resolution on the issue of admissibility." However, the Note

plainly distinguishes between the requisite pretrial notice, of

which "no specific form . . . is required" and the ultimate issue

of admissibility, which is typically determined at trial; the

Note specifically anticipates pretrial in limine rulings on the

admissibility of 404(b) evidence, for which the court may require

the Government "to disclose to [the court] the specifics of such

evidence which the court must consider in determining

admissibility." The court in United States v. Melendez, 1992 WL

96327 (S.D.N.Y. Apr. 24, 1992) recognized this distinction,

noting that while the Rule requires only disclosure of the

"general nature" of 404(b) evidence, "the Advisory Committee does

not appear to contemplate that [the] notice need include ’the

specifics of such evidence which the court must consider in

determining admissibility,’ since it refers to such specifics as

something the Court may require to be disclosed in ruling in

limine, a step to follow upon the notice." lg; at *1. The court

nonetheless held that proper notice did require the government to

identify "each crime, wrong or act by its specific nature"

including dates, places, and type of wrong committed. lg; gee

also, egg;, United States v. Johnson, 1994 WL 805243 *5 (W.D.N.Y.

Aug. 9, 1994) (requiring pretrial disclosure by Government "in

sufficient detail to permit defense counsel to prepare and file

 

prior to submitting the evidence for admission at trial.

6
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appropriate motions in limine on the issue of admissibility");

United States V. Altimari, 1994 WL 116086 *8 (S.D.N.Y. Mar. 25,

 

1994) (ordering Government to give notice "in writing and in an

understandable manner, of the specific prior act evidence it

intends to offer"); but see Damico, 1995 WL 221883 *4 (rejecting

defense request for specific disclosure of 404(b) evidence as

overbroad, but citing the Committee Note in observing that

"[t]his court may require the government to disclose to it [in

camera] the specifics of such evidentiary detail which the court

must consider in determining admissibility"); see also United

States v. Williams, 1993 WL 270504 (D. Kan. June 16, 1993)

(finding sufficient Government’s pretrial notice containing

"descriptions of the general nature" of 404(b) evidence to be

introduced at trial, but ordering Government to disclose to

defense, at least one day prior to introducing evidence at trial,

specific evidence, including identification of the purpose for

which evidence will be offered).

The court in United States v. Long, 814 F. Supp. 72 (D.

Kan. 1993) held insufficient as notice a letter sent by the U.S.

Attorney to defense stating that 404(b) evidence would be

introduced, and noting that a particular witness would testify

"consistent with his prior statement," which statement the

Government had already produced to the defense. lg; at 73. The

court denied the defense motion to prohibit introduction of the

evidence, and instead ordered the Government to amend its notice

to "describe the nature of the defendant’s prior conduct the
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government intends to introduce" via the witness's testimony. lg;

at 74. Defendant's request did not seek "unduly detailed

information . . . [r]ather, the defendant simply seeks notice of

the general nature of such evidence to permit pretrial resolution

of the issue of its admissibility." id; The court apparently

did not believe that the admissibility determination would

require detailed information, although it did suggest that the

Government include in its amended notice "the specific purpose,

among those listed in [Rule 404(b)], for which the evidence is

intended to be introduced at trial." id; The court cited with

approval Van Pelt, 1992 WL 371640 (D. Kan. Dec. 1, 1992), where

the court held that the prosecution’s notice providing "fairly

detailed descriptions" of the 404(b) evidence was sufficient;

nonetheless the court also quoted the Committee Note’s admonition

that the Rule did not intend to impose "the particularity

requirements [of] a charging document" upon 404(b) pretrial

notice. 814 F. Supp. at 74.

The Second Circuit has affirmed the intention expressed

in the Committee Note to the 1991 Amendment that the Rule does

not require the Government to disclose "either directly or

indirectly" the identity of witnesses in advance of trial.

United States v. Matthews, 20 F.3d 538, 551 (2d Cir. 1994). In

Matthews, appellant objected that he had not received notice that

the Government intended to introduce extrinsic evidence of his

having attacked a woman with an icepick. The court held that

where the testimony constituting 404(b) evidence itself would
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reveal the identity of the witness (in this case, defendant had

apparently ever attacked only one person with an icepick), the

evidence itself need not be disclosed, either generally or

specifically. lg;

The Eleventh Circuit has crafted a three—element test,

analogizing the 404(b) notice requirement to other, more specific

discovery notice requirements (eggé, Rules 609(b), 803(24),

805(b)(5)), to determine whether notice was sufficient in

retrospect in a particular circumstance. United States v. Perez-

 

Tosta, 36 F.3d 1552, 1560—63 (11th Cir. 1994). Pretrial notice

under 404(b) is reasonable depending on:

(1) When the Government, through timely

preparation for trial, could have

learned of the availability of the

witness;

(2) The extent of prejudice to the opponent

of the evidence from a lack of time to

prepare; and

(3) How significant the evidence is to the

prosecution’s case.

Id. at 1562. Citing the Committee Note to the 1991 Amendment,

the court observed that the determination must be made case—by-

case, and that the decision with regard to admissibility of

404(b) evidence remains within the discretion of the trial court

and is reviewed accordingly on appeal. Id. at 1561.

Additional Factors

Prior crimes and bad acts which are directly relevant

to the criminal acts charged need not be disclosed. "Where the

evidence of an act and the evidence of a crime charged are
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inextricably intertwined, the act is not extrinsic and Rule

404(b) is not implicated." United States v. DeLuna, 763 F.2d

897, 913 (8th Cir.), cert. denied, 474 U.S. 980 (1985), quoted in
 

United States v. Severe, 29 F.3d 444, 447 (8th Cir. 1994) (in

context of admissibility challenge based on lack of notice under

1991 amendment to Rule 404(b)) cert. denied, 115 S. Ct. 763
 

(1995). Accord United States v. Oakie, 12 F.3d 1436, 1441—42

(8th Cir. 1993) r§QLQ en bang denied, Jan. 28, 1994.

Where the Government intends to use extrinsic 404(b)

evidence solely for the purpose of impeaching the defendant when

he testifies as provided under Rule 608(b), notice of such

intended use need not be given. United States v. Tomblin, 46

F.3d 1369, 1388 n.51 (5th Cir. 1995). fig; see United States v.

Matthews, 20 F.3d 538, 551 (2d Cir. 1994) (the notice provision

"applies whether the government wishes to use the other—act

evidence in its direct case, on rebuttal, or as impeachment")

(citing Fed. R. Evid. 404(b) Advisory Committee Note); accord

United States v. Jackson, 850 F. Supp. 1481, 1494 (D. Kan. 1994).

Where the defense is already aware of the Government’s

possession of and intention to introduce 404(b) evidence at

trial, the Government’s failure to provide formal notice in

response to a motion for disclosure is of no moment, and will not

affect the evidence's admissibility. ee United States v.

Adediran, 26 F.3d 61, 64 (8th Cir. 1994).

10
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Timing of Government Response

The length of time in advance of trial required for

adequate notice generally depends on circumstances, and is within

the court’s discretion to determine. For example, in United

States V. Kern, 12 F.3d 122, 124 (8th Cir. 1993), the magistrate

judge had ordered the Government to make its 404(b) disclosures

at least two weeks prior to the trial. Where the Government had

informed the defense orally at a pretrial conference of its

intention to use 404(b) evidence pertaining to the later

commission by defendant of a similar crime as the one charged,

the appeals court held that the Government had provided

sufficient notice by later (one week prior to trial) providing

the defense with specific reports of such crimes once they were

obtained from state authorities.

In United States v. Sutton, 41 F.3d 1257, 1258-59 (8th

Cir. 1994) cert. denied, 115 S. Ct. 1712 (1995), the court held
 

that two days advance notice that the Government intended to

introduce evidence of illegal drug use by defendant was

permissible where the Government did not obtain the evidence

until a Friday five days before the trial and disclosed it to the

defense on the following Monday, despite the trial court's order

that the Government was required to give notice of all such

evidence at least four days before trial.

In United States v. Williams, 1993 WL 270504 (D. Kan.

June 16, 1993), the court ordered the Government to disclose to

11
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the defense, at least one day prior to introducing 404(b)

evidence at trial, specific details regarding such evidence,

including identifying the purpose for which evidence would be

offered. ,

Other examples of advance notice deemed "reasonable"

are United States v. Johnson, 1994 WL 805243 *5 (W.D.N.Y. Aug. 9,

1994) (thirty days before trial, or prior to a scheduled pretrial

conference); United States v. Messino, 855 F. Supp. 955, 965

(N.D. Ill. 1994) (thirty days prior to trial); United States v.

Altimari, 1994 WL 116086 (S.D.N.Y. Mar. 25, 1994) (fifteen days

before trial); United States v. Richardson, 837 F. Supp. 570,

576 (S.D.N.Y. 1993) (ten days prior to trial); United States v.

Evangelista, 813 F. Supp. 294, 302 (D.N.J. 1993) (ten business

days prior to trial "because alleged incidents occurred more than

five years ago [and thus] defendants’ preparation to respond to

[the evidence] may require more effort than if the incidents had

occurred more recently"); United States v. Williams, 792 F. Supp.

1120, 1133—34 (S.D. Ind. 1992) (ten days prior to trial); United

States v. Green, 144 F.R.D. 631, 645 (W.D.N.Y. 1992) (thirty days

prior to jury selection due to "the complexity and volume of the

evidence") and United States v. Melendez, 1992 WL 96327 *1

(S.D.N.Y. Apr. 24, 1992) (fourteen days prior to trial).

At least one court has considered, and rejected, a

defendant's argument that Rule 404(b) requires that the court set

a pretrial deadline by which the Government must either disclose

all "bad acts" evidence it intends to introduce, or be precluded

12
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from further such disclosure and/or introduction. United States

v. Van Pelt, 1992 WL 371640 *14 (D. Kan. Dec. 1, 1992).

13
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Rule 404. Character Evidence Not Admissible to Prove Conduct: Exceptions: Other Crimes

TEXT OF RULE 404 (a) Character evidence generally. Evidence of a person’s character or a trait of his character

is not admissible for the purpose of proving that he acted in conformity therewith on a particular occasion, except:

(1) Character of accused. Evidence of a pertinent trait of his character offered by an accused, or by the

prosecution to rebut the same; (2) Character of victim. Evidence of a pertinent trait of character of the victim of

the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of

peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the

first aggressor; (3) Character of witness. Evidence of the character of a witness, as provided in Rules 607, 608,

and 609. (b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove

the character of a person in order to show that he acted in conformity therewith. It may, however, be admissible

for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident.

Advisory Committee’s Note

Subdivision (a). This subdivision deals with the basic question whether character evidence should be

admitted. Once the admissibility of character evidence in some form is established under this rule, reference

must then be made to Rule 405, which follows, in order to determine the appropriate method of proof. If the

character is that of a witness, see Rules 608 and 610 for methods of proof. Character questions arise in two

fundamentally different ways. (1) Character may itself be an element of a crime, claim, or defense. A

situation of this kind is commonly referred to as "character in issue." Illustrations are: the chastity of the

victim under a statute specifying her chastity as an element of the crime of seduction, or the competency of

the driver in an action for negligently entrusting a motor vehicle to an incompetent driver. No problem of the

general relevancy of character evidence is involved, and the present rule therefore has no provision on the

subject. The only question relates to allowable methods of proof, as to which see Rule 405, immediately

following. (2) Character evidence is susceptible of being used for the purpose of suggesting an inference that

the person acted on the occasion in question consistently with his character. This use of character is often

described as "circumstantial." Illustrations are: evidence of a violent disposition to prove that the person was

the aggressor in an affray, or evidence of honesty in disproof of a charge of theft. This circumstantial use of

character evidence raises questions of relevancy as well as questions of allowable methods of proof. In most

jurisdictions today, the circumstantial use of character is rejected but with important exceptions: (1) an

accused may introduce pertinent evidence of good character (often misleadingly described as "putting his

character in issue"), in which event the prosecution may rebut with evidence of bad character; (2) an accused

may introduce pertinent evidence of the character of the victim, as in support of a claim of self—defense to a

charge of homicide or consent in a case of rape, and the prosecution may introduce similar evidence in

rebuttal of the character evidence, or, in a homicide case, to rebut a claim that deceased was the first

aggressor, however proved; and (3) the character of a witness may be gone into as bearing on his credibility.

McCormick ss 155-161. This pattern is incorporated in the rule. While its basis lies more in history and

experience than in logic an underlying justification can fairly be found in terms of the relative presence and

absence of prejudice in the various situations. Falknor, Extrinsic Policies Affecting Admissibility, 10 Rutgers
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Chapter 5 Relevancy and Its Limits

Rule 404. Character Evidence Not Admissible to Prove Conduct: Exceptions: Other Crimes

TEXT OF RULE 404

1991 Amendments

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It may, however, be admissible for

other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case

shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good

cause shown, of the general nature of any such evidence it intends to introduce at trial.

Committee Note to 1991 Amendments

Rule 404(b) has emerged as one of the most cited Rules in the Rules of Evidence. And in many criminal

cases evidence of an accused’s extrinsic acts is viewed as an important asset in the prosecution’s case against

an accused. Although there are a few reported decisions on use of such evidence by the defense, see, e. g.,

United States v. McClure, 546 F.2d 670 (5th Cir. 1990) (acts of informant offered in entrapment defense), the

overwhelming number of cases involve introduction of that evidence by the prosecution. The amendment to

Rule 404(b) adds a pretrial notice requirement in criminal cases and is intended to reduce surprise and

promote early resolution on the issue of admissibility. The notice requirement thus places Rule 404(b) in the

mainstream with notice and disclosure provisions in other rules of evidence. See, e. g., Rule 412 (written

motion of intent to offer evidence under rule), Rule 609 (written notice of intent to offer conviction older than

10 years), Rule 803(24) and 804(b)(5) (notice of intent to use residual hearsay exceptions). The Rule expects

that counsel for both the defense and the prosecution will submit the necessary request and information in a

reasonable and timely fashion. Other than requiring pretrial notice, no specific time limits are stated in

recognition that what constitutes a reasonable request or disclosure will depend largely on the circumstances

of each case. Compare F1a.Stat.Ann. s 90.404(2)(b) (notice must be given at least 10 days before trial) with

Tex.R.Evid. 404(b) (no time limit). Likewise, no specific form of notice is required. The Committee

considered and rejected a requirement that the notice satisfy the particularity requirements normally required

of language used in a charging instrument. Cf. Fla.Stat.Ann. s 90.404(2)(b) (written disclosure must

describe uncharged misconduct with particularity required of an indictment or information). Instead, the

Committee opted for a generalized notice provision which requires the prosecution to apprise the defense of

the general nature of the evidence of extrinsic acts; The Committee does not intend that the amendment will

supercede other rules of admissibility or disclosure, such as the Jencks Act, 18 U.S.C. s 3500, et seq. nor

require the prosecution to disclose the names and addresses of its witnesses, something it is currently not

required to do under Federal Rule of Criminal Procedure 16. The amendment requires the prosecution to
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provide notice, regardless of how it intends to use the extrinsic act evidence at trial, i.e., during its case-in-

chief, for impeachment, or for possible rebuttal. The court in its discretion may, under the facts, decide that

the particular request or notice was not reasonable, either because of the lack of timeliness or completeness.

Although the amendment does not address specifically the issue of sanctions for failure to provide notice, the

Court in its discretion may enter appropriate orders. The amendment is not intended to redefine what

evidence would otherwise be admissible under Rule 404(b). Nor is it intended to affect the role of the court

and the jury in considering such evidence. See United States v. Huddleston, _ U.S. _, 108 S.Ct. 1496

(1988).

1987 Amendments

(a) Character evidence generally. Evidence of a person’s character or a trait of character is not admissible

for the purpose of proving action in conformity therewith on a particular occasion, except: (1) Character of

accused. Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the

same;

* * * * * (b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts is not admissible to

prove the character of a person in order to show action in conformity therewith. It may, however, be admissible

for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or

absence of mistake or accident.

Committee Note to 1987 Amendments

The amendments are technical. No substantive change is intended. [FNa] [FNa]But see 5 5231.1, this supplement.

FPP R 404

END OF DOCUMENT
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s 5249. OTHER CRIMES, WRONGS, OR ACTS—-PROCEDURE

The same double standard that seems to mar the substantive application of Rule 404(b), [FN2. 1] now appears to

be creeping into the procedure for implementing the Rule. [FN2.2]

In 1991 the Supreme Court adopted a notice provision for Rule 404(b). [FN9.1] Under the amended Rule, the

prosecution must give notice if the defense requests such notice. However, the rule provides no sanction for

failure to give notice, the notice must only be of the " general nature" of the evidence, and can be delayed until the

time of trial if the court finds "good cause" for such delay. This was apparently as much notice as the Justice

Department was willing to tolerate; it remains to be seen if it will be of much use to criminal defendants.

One recent case suggests that the trial judge has no duty to engage in the balancing of probative worth and

prejudice if the defendant does not request this. [FN19. 1] If this means that the defendant must object and request

balancing if the objection is overruled, it is clearly wrong. Both the Advisory Committee’s Note and the better-

reasoned cases make it clear that the balancing process is an essential part of the decision to admit other crimes

evidence, and an objection suffices to trigger the duty to balance. [FN19.2]

One court has applied the Luce doctrine to other crimes evidence, holding that if the trial court rules on a

motion in limine that evidence of other crimes will be admissible if the defense counsel makes a particular form of

argument, the issue is not preserved for appeal unless counsel makes the argument and the other crimes evidence

is admitted against the defendant. [FN20. 1]

Even in the absence of an objection, admission of evidence of other crimes may be reviewable on appeal as

plain error. [FN22.1]

In Huddleston v. United States [FN25.1] the Supreme Court rejected the argument made in the main volume

and most of the caselaw on the proof of preliminary facts in the use of other crimes evidence. In an opinion by the

Chief Justice, a unanimous Court held that proof of the preliminary facts was governed by Rule 104(b), rather

than Rule 104(a). [FN25.2] Huddleston involved the use of other sales of stolen property to prove that the

defendant knew that the goods he was charged with selling were stolen property. [FN25.3] The preliminary fact

to be proved was whether the defendant had known the property involved in the uncharged crimes had been stolen

and the Court held that the trial court need find only that a reasonable jury could find the preliminary fact by a

preponderance of the evidence. [FN25.4] As with other questions of conditional relevance, the Court held that the

other crimes evidence could be admitted subject to later proof of the preliminary fact. [FN25.5] In making its

determination, the opinion suggests that the trial judge can consider not only the evidence with respect to the

uncharged crime, but also with respect to the charged crime; that is, in determining whether the defendant was
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guilty of the uncharged crime, the court can take into account evidence that suggests that he was guilty of the

charged crime. [FN25.6] Although the opinion does not mention this, the trial court must instruct the jury to

disregard the uncharged crime if they do not find the preliminary fact to have been proved by a preponderance of

the evidence. [FN25.7]

Admissibility of evidence under Rule 404(b) is not required to be resolved at a pretrial hearing to avoid

prejudicing trier of fact in a court trial. [FN28.1]

It is important for the court to distinguish between evidence of other acts offered under Rule 404(b) and those

offered under Rule 608(b) because the requirements for admissibility are substantially different under each rule.

[FN29.1]

In other cases the issues may be clear from the arguments of counsel or the tenor of cross—examination of

prosecution witnesses. [FN38. 1]

One court has held that before the defendant can be asked about any other crimes, the prosecutor must show a

good faith basis for the questions. [FN46. 1]

All of the prior federal caselaw on the standard for proof of other crimes has been swept away by a Supreme

Court decision that such evidence is admissible merely on a showing that a reasonable jury could find the

defendant committed the prior crime by a preponderance of the evidence. [FN47.1] It remains to be seen whether

or not the state courts will take the same view.

In 1991 the Supreme Court adopted a notice provision for Rule 404(b). [FN9.1] Under the amended Rule, the

prosecution must give notice if the defense requests such notice. However, the rule provides no sanction for

failure to give notice, the notice must only be of the " general nature " of. the evidence, and can be delayed until the

time of trial if the court finds "good cause" for such delay. This was apparently as much notice as the Justice

Department was willing to tolerate; it remains to be seen if if will be of much use to criminal defendants.

The Louisiana Evidence Code specifically provides that the enactment of Rule 404(b) and 104(a) does not alter

the pro-existing caselaw that requires other crimes to be proved by clear and convincing evidence, but allows the

courts to change these rules. [FN57. 1]

The Fifth Circuit Court of Appeals, sitting en banc, has said that Rule 404(b) does not incorporate the pre-

existing caselaw governing the use of evidence of other crimes. [FN61.1] The court adopts a two-step analysis

suggested by a student writer. [FN61.2] To be admissible under this scheme, evidence of other crimes must do no

more than satisfy the minimal standard of relevance in Rule 401; [FN61.3] then the judge must apply the

balancing test of Rule 403. [FN61.4] Although the court seems to read back some of the pre-existing caselaw into

the trial judge’s balancing under Rule 403, [FN61.5] the thrust of the opinion is that hereafter trial courts should

admit evidence of other crimes more freely than has been done in the past. [FN61.6]

The court flatly rejects the notice that prior crimes must be proved by "clear and convincing evidence," holding

that the proper standard is to be found in Rule 104(b). [FN61.7] The court does not specify what "preliminary

fact" it thinks is involved in the proof of other crimes. [FN61.8] Moreover, the implicit ruling that the

admissibility of character evidence is a question for the jury rather than the trial judge seems highly questionable.

[FN61.9] It will be interesting to see if the court will apply Rule 104(b) to the determination of the admissibility

of evidence under Rules 406-411 as well.

In Oklahoma, it has been suggested that where the prosecution uses proof of crime as other crimes evidence, it

cannot thereafter be the basis of another prosecution against the defendant. [FN80. 1] This would certainly tend to

discourage the strategy of holding back stronger cases until they have been used as other crimes evidence in

prosecutions where the evidence against the defendant is weaker.
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Some courts have begun to emphasize the importance of thevial judge making an adequate record of his

decision, including the purpose for which the evidence was admitted and the reasons therefor. [FN92. 1]

A ruling that evidence of extrinsic offenses is inadmissible must be honored by the proponent; a deliberate

attempt to prove the other crime by circumstantial evidence is egregious misconduct and grounds for a mistrial or

a reversal on appeal. '[FN96. 1]

Perhaps for these reasons, the trial judge is under no duty to give a cautionary instruction sua sponte; it must be

requested by counsel. [FN2. 1]

Another procedural device used in the control of evidence of other crimes is the mistrial. [FN8. 1]

There are a number of recent opinions that do offer guidance to trial judges in distinguishing the legitimate uses

of this form of proof from the ersatz justifications sometimes offered by counsel. [FN11.1]

FN2.1 Double standard See 5 5248, note 31, this supplement.

FN2.2 Creeping into See, e.g., U.S. v. Acosta—Cazares, C.A.6th, 1989, 878 F.2d 945, 949—950, certiorari denied 110

S.Ct. 255, 493 U.S. 899, 107 L.Ed.2d 204 (prosecutor’s lying about intent to use other crimes evidence excused on

grounds of ignorance; defense denied review of 403 balancing because counsel did not utter magic words in colloquy

on admissibility at trial despite pretrial objections to use).

FN9.1 Rule 404(b) notice The text of the amended rule and the Advisory Committee’s Note thereto appear in this

supplement immediately before the supplementary materials for s 5231.

FN19.1 No duty without request State v. Gollon, App.1983, 340 N.W.2d 912, 918, 115 Wis.2d 592.

FN19.2 Balancing essential See, for example, the two-step process for admission prescribed in the leading case of U.S.

v. Beechum, C.A.5th, 1978, 582 F.2d 898 (described in s 5249 of this supplement). The correct view is also

explained in the able dissenting opinion of Abrahamson, J ., in State v. Rutchik, Sup.Ct., 1984, 341 N.W.2d 639, 650

n. 1, 116 Wis.2d 61.

FN20.1 Luce doctrine U.S. v. Ortiz, C.A.2d, 1988, 857 F.2d 900, 906. For a nice contrast to the Luce doctrine, see

U.S. v. Sullivan, C.A.7th, 1990, 911 F.2d 2, 8 (defendant’s failure to object to co-defendant’s introduction of evidence

of bribe by X allows government, which also did not object, to introduce evidence that X said that defendant had

accepted a similar bribe--evidence totally irrelevant to rebut evidence admitted without objection). Motion in limine

was not sufficient to preserve error in admission of other crimes evidence where the trial judge declined to rule until

evidence was offered at trial and no objection was made at that time. D’oty v. Sewall, C.A.1st, 1990, 908 F.2d 1053,

1056.

FN22.1 Plain error Improper admission of evidence of a prior crime or conviction, even in the face of other evidence

amply supporting the verdict, constitutes plain error impinging upon the fundamental fairness of the trial itself. U.S. v.

Parker, C.A.10th, 1979, 604 F.2d 1327, 1329.

FN25.1 Huddleston decision 1988, 108 S.Ct. 1496, 485 U.S. 681, 99 L.Ed.2d 771. For a good illustration of

synergistic effect of reducing the standard of proof of other crimes, see U .S. v. Rodriguez, C.A.6th, 1989, 882 F.2d

1059, 1064 (evidence of another drug transaction by a person who visited defendant at about the same time admissible

to show that defendant was in possession of drugs for sale). Testimony of police officer that defendant had sold him

cocaine on prior occasion was admissible under Rule 404(b) without any other evidence that substance was in fact

cocaine. U.S. v. Gibbs, C.A.D.C.1990, 904 F.2d 52, 56.

FN25.2 Governed by 104(b) 108$ Ct. at 1500 1501, 485 U.S. at 687-688.
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FN25 .3 Knew stolen 108 S.Ct. at 1498, 485 U.S. at __ . Although the court does not discuss this, the relevance of

the evidence was based on the "doctrine of chances"; that is, how likely is it that a person could sell so much stolen

property without learning that it was not of legitimate origin?

FN25.4 Could find preponderance 108 S.Ct. at 1501, 485 U.S. at 689. Huddleston holds that trial court need not

make any preliminary finding that the prosecution has proved another crime by even a preponderance of the evidence

before submitting the evidence to a jury. U.S. v. Manso-Portes, C.A.7th, 1989, 867 F.2d 422, 425.

FN25.5 Later determination 108 S.Ct. at 1501 n. 7, 485 U.S. at 690. Since the Court cites this Treatise and points out

that Rules do not alter the trial judge’s discretion with respect to the order of proof, it seems safe to assume that the

Court would accept the caveat in vol. 21, pp. 271 about prior determination of the preliminary fact where the proffered

evidence is highly prejudicial.

FN25.6 Guilt of charged crime This is defensible in Huddleston where the relevance of the evidence of both the

charged and uncharged crimes rests on the "doctrine of chances", see note 25.3 above, because the use of the evidence

does not require any inference as to character or resort to circular reasoning. The Court’s suggestion, however, could

be read as an invitation to find that since there is evidence that the defendant was guilty of the charged crime, this can

be used to support an inference that he was also guilty of the uncharged crime so that crime can be used to prove he

was guilty of the charged crime, thus adding up two cases of proof by preponderance to one case of proof beyond a

reasonable doubt. This seems to violate the policy of Rule 404(b), particularly where the inference from the proof of

the charged crime to the uncharged crime is that the defendant has a criminal character and must, therefore, have

committed the uncharged crime. Consider, for example, the common case where the defendant is charged with a sex

crime as to which the jury could find guilt by a preponderance but not beyond a reasonable doubt and the prosecution

wants the victim to testify the defendant did the same thing on five other occasions where there is no other proof of

guilt on those occasions. It does not seem logical to say that the addition of these other uncorroborated accusations

adds anything to the prosecution’s case, but if the corroboration as to the charged crime allows the jury to infer that the

defendant is a sex maniac who must be guilty of the others as well, the jury is likely to do just that.

FN25.7 Must instruct See vol. 21, pp. 271-272. Since most of the current instructions on the use of other crimes

evidence are so poor, one shudders to think what such instructions will look like.

FN28.1 Court trial State v. Sirek, Minn.App.1985, 374 N.W.2d 481, 484.

FN29.1 Distinguish Rule 608(b) State v. Morgan, 1986, 340 S.E.2d 84, 91, 315 NC. 626 (suggesting that because

this is not easy to determine, that trial court indicate on the record the purpose for which the evidence is being

admitted).

FN38.1 Arguments or cross-examination Mere reliance on mistaken identity defense did not remove issues of

knowledge and intent from drug case where this was not clear when evidence was offered, defendant made no clear

offer to stipulate, and argued "mere presence" in car where drugs were found was not sufficient to convict. U.S. v.

Ferrer—Cruz, C.A.lst, 1990, 899 F.2d 135, 139. Trial court properly ruled that if defense counsel planned to argue

that amount of heroin was as consistent with personal use as with intent to distribute that this would put intent in issue

and open the door to use of other crimes to prove intent. U.S. v. Ortiz, C.A.2d, 1988, 857 F.2d 900, 904. Cross-

examination of prosecution witness that suggested defendant had no knowledge of charged conspiracy opened door to

proof of other bad acts on this issue. U.S. v. Walker, C.A.5th, 1983, 710 F.2d 1062, 1067. Evidence of other crimes

offered to prove his opportunity to commit crime was admissible even though he did not "dispute" the issue in the

ordinary sense of the term where defense theory of the case brought the issue into prominence as a practical matter.

U.S. v. DeJohn, C.A.7th, 1981, 638 F.2d 1048, 1052 n. 4. In prosecution for misapplying tribal funds, cross-

examination by defense counsel of witnesses concerning possible authorization of defendant’s conduct placed in issue

the defendant’s wilfulness and it was therefor proper to permit use of other crimes on the issue of intent. U.S. v.

Foote, C.A.8th, 1980, 635 F.2d 671, 673. Where defense counsel emphasized in his opening statement that

knowledge that property was stolen was an essential element of the government’s prima facie case, the issue was in

dispute and could be proved by prior crimes. U.S. v. Berkwitt, C.A.7th, 1980, 619 F.2d 649, 655. When the
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prosecution offers evidence of other crimes on an issue, counsel must express a decision not to dispute the issue with

sufficient clarity to justify the judge in excluding any evidence or jury argument that raises that issue and in charging

the jury that they need not find that element of the crime because it is not disputed; this can be done by a formal

stipulation, but a stipulation is not necessary to remove the issue. U.S. v. Figueroa, C.A.2d 1980, 618 F.2d 934, 942.

Defendant raised issue of entrapment by motion for directed verdict thus making admissible evidence of prior crime to

rebut. Jackson v. State, 1984, 677 S.W.2d 866, 869, 12 Ark.App. 378. Where at the time evidence of other crimes

was offered on the issue of intent, defendant had not conceded intent, did not state that identity was the only issue, and

did not offer to stipulate to intent, prosecution was properly allowed to introduce evidence. People v. Johnson, 1981,

176 Cal.Rptr. 390, 123 Cal.App.3d 106. If the defense attempts to show that the complaining witness is mistaken in

her identification of the defendant, identity is in issue and state may then introduce evidence of other crimes on this

issue. State v. Harris, App.1985, 365 N.W.2d 922, 926, 123 Wis.2d 231.

FN46.1 Show good faith State v. Flannigan, 1985, 338 S.E.2d 109, 110, 78 N.C.App. 629 (holding confused hearsay

statement of abused child was not sufficient). One wonders if the court has not, perhaps, creatively confused Rule

404(b) with Rule 405(a). See s 5268, p. 622 in the main volume.

FN47.1 Merely preponderance Huddleson v. U.S., 1988, 108 S.Ct. 1496, 485 U.S. 681, 99 L.Ed.2d 771. Evidence

of prior entrapment by DEA agents offered to support defense of entrapment failed to meet the Huddleston standard for

admission because no reasonable jury could conclude prior incident was entrapment. U.S. v. Rodriguez, C.A.11th,

1990, 917 F.2d 1286, 1290, vacated in part on another point, on rehearing 1991, 935 F.2d 194. Under Huddleston,

evidence of prior injuries to child was admissible in murder case without any proof that defendant caused these injuries

beyond what could be inferred by his access to child at time of injury. U.S. v. Boise, C.A.9th, 1990, 916 F.2d 497,

501. After Huddleston, evidence of other crimes comes in even though the sole witness to them was an admitted liar

whose uncorroborated testimony was given to avoid prosecution for his own crimes. U.S. v. Newton, C.A.8th, 1990,

912 F.2d 212, 213. Evidence that identifying marks had been obliterated from historical documents that defendant had

offered for sale and from others found in his possession was sufficient to support conclusion that defendant had

obliterated them. U.S. v. Mount, C.A.lst, 1990, 896 F.2d 612, 622. Huddleston standard for admission of other

crimes was not met where defendant denied any knowledge of act, there was no evidence he was knowledgeable about

prostitution ring, and he had been told he was not a target of grand jury investigation of ring. U.S. v. DeGerratto,

C.A.7th, 1989, 876 F.2d 576, 585. Huddleston sweeps away all prior procedures for admissibility of other crimes and

substitutes a "four-step framework" that requires a proper purpose, relevance thereto, balancing under Rule 403, and a

limiting instruction under Rule 105. U.S. v. Record, C.A.10th, 1989, 873 F.2d 1363, 1374. An early call for

Supreme Court clarification of the issue appeared in ABA. Section of Litigation, Emerging Problems Under The

Federal Rules of Evidence, Joseph ed. 1983, p. 66 (seeming to lean toward the view adopted in Huddleston).

FN57.1 Louisiana La.Evid.Code Art. 1103: "Article 404(B) and 104(A) neither codifies nor affects the law of other

crimes evidence, as set forth in State v. Prieur, 277 So.2d 126 (La.1973), State v. Davis, and State v. Moore and their

progeny, as regards the notice requirement and the clear and convincing evidence standard in regard to other crimes

evidence. Those cases are law and apply to Article 404(B) and 104(A), unless modified by subsequent state

jurisprudential development. "

FN61.1 Does not incorporate U.S. v. Beechum, C.A.5th, 1978, 582 F.2d 898. For a clear statement of the

"demanding standards" applied prior to Beechum, see U.S. v. Herzberg, C.A.Sth, 1977, 558 F.2d 1219, 1224.

Requirement of clear and convincing evidence does not apply to evidence that bullet proof vest was found in same

search that turned up charged drugs. U.S. v. McDowell, C.A.D.C., 1985, 762 F.2d 1072, 1075 n. 3. Court would

follow Fifth Circuit in holding that Rule 404(b) repealed requirement that other crimes he proved by "clear and

convincing" evidence. U.S. v. Martin, C.A.4th, 1985, 773 F.2d 579, 582. Court rejects Beechum holding because it

believes that requirement of clear and convincing evidence of other crimes serves a legitimate function. U.S. v. Byrd,

C.A.7th, 1985, 771 F.2d 215, 222. Evidence of other crime did not meet the Beechum standards where witness could

not identify the defendant as the perpetrator. U.S. v. Vitrano, C.A.11th, 1984, 746 F.2d 766, 770. Under Beechum, it

is enough that the jury could reasonably find the other crimes took place. U.S. v. Walker, C.A.Sth, 1983, 710 F.2d

1062, 1066. Testimony of eye-witness to prior crime was sufficient to satisfy Beechum standard for admission of such

evidence. U.S. v. Mortazavi, C.A.Sth, 1983, 702 F.2d 526. Eleventh Circuit follows decision in Beechum in
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determining the propriety of admission of evidence of other crimes. US v. Mitchell, C.A.11th, 1982, 666 F.2d 1385,

1389. Rule 404(b) requires a two—step analysis for admissibility of other crimes evidence: (1) it must be relevant to an

issue other than the defendant’s character; (2) probative value must not be outweighed by the countervailing factors in

Rule 403. U.S. v. Dothard, C.A.11th, 1982, 666 F.2d 498, 501. Prior procedural restrictions on the use of other

crimes evidence are still of assistance in interpreting Rule 404(b) but it would be contrary to the intended operation of

the rule to use them as a rigid checklist in every case. U.S. v. Czarnecki, C.A.6th, 1977, 552 F.2d 698, 702. Proof of

prior crime must only be sufficient to convince jury of probability of defendant’s action. People v. Alexander, 1985,

370 N.W.2d 8, 10, 142 Mich.App. 231. Beechum is discussed with apparent approval in Survey, Federal Rules of

Evidence, 1979, 11 Texas Tech.L.Rev. 485, 486-489. Beechum is found wanting by the author of Comment, The

Jurisprudence of Similar Acts Evidence in the Eighth Circuit, 1980, 48 U.M.K.C.L.Rev. 342, 431. The Beechum

holding is applauded in Note, Extrinsic Evidence at Trial under Federal Rule of Evidence 404(b)--The Need for a

Uniform Standard, 1979, 25 Wayne L.Rev. 1343.

But see Procedural requirement for use of other crimes evidence that were recognized prior to the adoption of the

Evidence Rules remain valid now. U.S. v. Two Eagle, C.A.8th, 1980, 633 F.2d 93, 96 n. 5. The Eighth Circuit

has held that the pre—existing requirements for proof of other crimes, including that the evidence be relevant to a

disputed issue and that the evidence be clear and convincing, are still valid after the effective date of the Evidence

Rules. U.S. v. Robbins, C.A.8th, 1979, 613 F.2d 688, 693. The Eighth Circuit has held that the requirements

for the admissibility of other crimes evidence set forth in U.S. v. Clemons, C.A.8th, 1974, 503 F.2d 486, are

unchanged by the enactment of Rule 404(b) but that the balancing test of Rule 403 supplants the one laid down in

that opinion. U.S. v. Frederickson, C.A.8th, 1979, 601 F.2d 1358, 1365 n. 9.

FN61.2 Two-step analysis Id. at 911. The student work is Note, Rule 404(b) Other Crimes Evidence: The Need for a

Two-Step Analysis, 1976, 71 Nw.U.L.Rev. 636.

FN61.3 Minimal standard Id. at 913. The way in which the court applies the standard to the facts of the instant case is

instructive. The defendant was charged with having possessed a silver dollar that he knew had been stolen from the

mail. The defendant denied that he wrongfully possessed the coin, claiming that he had found it loose in the mail and

intended to turn it over to his supervisor. To prove intent, the government was permitted to introduce evidence that at

the time of his arrest he was in possession of two unsigned credit Cards issued to other persons which had been mailed

to two addresses on routes that the defendant had serviced on some occasions in his capacity as a substitute letter

carrier. The cards had been mailed some ten months prior to the date of the defendant’s arrest. During his

interrogation by postal inspectors the defendant refused to explain his possession of the credit cards. The majority

opinion finds the credit card evidence relevant to prove intent, stating that "If [the defendant] wrongfully possessed

these cards, the plausibility of his story about the crime is appreciably diminished." Id. at 907. But the balance of the

court’s opinion overlooks the "if" in the statement. Two pages later the court refers to the defendant’s possession of the

coin and two credit cards "none of which belonged to him." Id. at 9091. But the government did not prove this; all the

evidence showed was that the cards carried the names of other persons and had been mailed to them. Yet the court

suggests that the defendant had "possessed the cards for some time, perhaps ten months, prior to his arrest. " Ibid. But

so far as the evidence shows, the defendant might have picked up the cards on the street the day before. The court

solves this gap in the government’s case by shifting to the defendant the burden of proof on the other crime. "The

obvious question is why would [defendant] give up the silver dollar if he kept the credit cards? In this case, the

government was entitled to an answer." Ibid. With all due respect, the government is entitled to no such thing. The

burden is on the government to prove the defendant guilty beyond a reasonable doubt of the crime with which he is

charged. It is totally alien to the spirit of the Fifth Amendment to suggest that the defendant can be found to have a

criminal intent because he has failed to prove himself innocent of another crime imputed to him by innuendo but never

proved by the government. Later the opinion explains the relevance of the credit card evidence to the issue of intent:

"The reasoning is that because the defendant had unlawful intent in the extrinsic offense, it is less likely he had lawful

intent in the present offense." Id. at 911. But by this time most readers will have forgotten that the government never

proved that the defendant had "unlawful intent in the extrinsic offense," unless the refusal of the defendant to answer

questions concerning the credit cards on Fifth Amendment grounds is to be taken as proof that his possession of them

was wrongful.
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FN61.4 Balancing test Id. at 916—918.

FN61.5 Read back in E.g., the requirement that the issue on which the evidence is offered be in dispute. Id. at 914 n.

19, 916. Beechum holding is not inconsistent with rule that defendant’s plea of not guilty in conspiracy case puts intent

in issue unless defendant stipulates that if he did the charged acts, he had the requisite intent. U.S. v. Kopituk,

C.A.11th, 1982, 690 F.2d 1289, 1335. Factors to be considered under the second prong of Beechum include the

strength of government’s case on issue the other crime is offered to prove, similarity and temporal relationship between

charged and uncharged crime, and whether it appeared at outset that defendant was contesting the issue to be proved

by the other crime. U.S. v. Mitchell, C.A.11th, 1982, 666 F.2d 1385, 1390.

FN61.6 Admit more freely The court argues that this was the intent of the Congressional amendment of Rule 404(b),

discussed in the main volume at pp. 331-333. See id. at 910 n. 13.

FN61.7 Found in 104(b) Id. at 913. Since the opinion cites this Treatise for the requisite standard of proof, it seems

justifiable to point out that the court overlooks our argument that Rule 104(b) does not apply to the determination of the

admissibility of evidence under Rule 404(b). See vol. 21, s 5053, pp. 256-257. The same point is made in the main

volume at pp. 534-535, but this volume may not have been available when the opinion was prepared. Proof of prior

act need be only sufficient to support a finding that it occurred even where issue is whether or not act was done with

particular intent. U.S. v. Moree, C.A.Sth, 1990, 897 F.2d 1329, 1335. Defendant’s own admissions would justify jury

finding that he committed extrinsic offenses and thus satisfy this branch of Beechum. U.S. v. Edwards, C.A.11th,

1983, 696 F.2d 1277, 1280. Uncontroverted testimony of single witness was sufficient to meet Beechum standard for

proof of uncharged crime. U.S. v. Terebecki, C.A.11th, 1982, 692 F.2d 1345, 1349. Prior conviction is sufficient

proof of other crime to satisfy Beechum standard. U.S. v. Lippner, C.A.11th, 1982, 676 F.2d 456, 461. Evidence of

other crime is only admissible if the jury could reasonably find that the defendant actually committed it; defendant’s

admission of crime satisfies this test. U.S. v. Tunsil, C.A.11th, 1982, 672 F.2d 879, 881. As a predicate to the

admission of evidence of another crime, the prosecution must prove that the defendant committed it, but whether or not

the preliminary fact has been adequately proved is to be determined by the jury under Rule 104(b). U.S. v. Dothard,

C.A.11th, 1982, 666 F.2d 498, 502. It was error to admit evidence of other crime where the prosecution had failed to

prove the defendant had committed the crime by evidence from which a reasonable jury could find this preliminary

fact. U.S. v. Dothard, C.A.11th, 1982, 666 F.2d 498, 504. In civil action on insurance policy, evidence of alleged

prior acts of arson by insured must be proved by proof sufficient to permit a reasonable jury to find the insured

participated; evidence was inadmissible where there was no showing the insured had anything to do with prior fires.

Garcia v. Aetna Casualty and Surety Co., C.A.Sth, 1981, 657 F.2d 652, 655.

FN61.8 What "preliminary fact" Normally the writers distinguish between the "proffered evidence" and the

"preliminary fact" that must be proved to make it admissible. It would seem that in a Rule 404(b) issue, the "proffered

evidence" is that the defendant has committed some extrinsic offense and that the only question involved is one of law;

i.e., does the proffered evidence meet the requirements of the rule? Apparently the majority in Beechum is

distinguishing between the other offense and proof that the defendant committed it, the latter being the "preliminary

fact" to be proved by the lesser standard of Rule 104(b) so that the former is admissible. But this is nonsense. The

government is not trying to prove that another crime was committed by some unidentified person and offering

defendant’s guilt only to make that evidence admissible. It wants to prove that the defendant committed the other crime

and would be thrown into a fit of consternation if the defendant were to offer to stipulate to the admissibility of the

proof that someone had committed the offense in order to prevent the prosecution from proving the "preliminary fact."

Moreover, this notion that the issue of the defendant’s guilt of the extrinsic offense is a preliminary fact is fraught with

mischief. Does the court intend that the evidence of the other crime must [first be heard out of the presence of the jury

and that the defendant is free to mount an attack on his guilt of the other offense without being subject to cross-

examination on the instant offense-—the reverse of its holding in Beechum?

FN61.9 Questionable Is the defendant entitled to have the jury instructed that if it finds that he did not commit the other

offense it must ignore the evidence? And if the jury is to determine his guilt, must they not also be instructed about the

elements of the other offense when it is not the same as the charged offense?
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FN80.1 Cannot be prosecuted Mayan v. State, Okla.Crim.1985696 P2d 1044, 1045 (dictum).

FN92.1 Record important While the trial court made no on—the-record findings of Rule 403 balancing, this does not

matter where the admissibility of the evidence was discussed at length, the judge relied on a case that mentioned Rule

403, and even if the judge had done the balancing the evidence would have been admitted. U.S. v. Santagata, C.A.lst,

1991, 924 F.2d 391, 394. Requirement that 403 balancing must be "on the record" does not require any explanation

by trial judge of how the balance was struck; all it means is that the appellate court must be able to deduce from the

record that the trial judge actually considered Rule 403. U.S. v. Ono, C.A.9th, 1990, 918 F.2d 1462, 1465 (deducing

trial court must have considered the Rule from the fact that defense invoked it). For the results of allowing trial courts

to get away with sloppy procedures that do not document grounds for admissibility, see U.S. v. Doran, C.A.lOth,

1989, 882 F.2d 1511, 1524 (court forced to allow trial court to get away with a laundry list limiting instruction

previously condemned on ground that defendant, who was never told why evidence was admitted, failed to object to

the instruction). While judge should state his reasons for admitting evidence under Rule 404(b), this is not necessary

where reasons are obvious. U.S. v. Nolan, C.A.7th, 1990, 910 F.2d 1553, 1561. Court’s failure to specify grounds

for admissibility at time of admission was cured by the giving of a smorgasbord instruction on the proper use of the

evidence. U.S. v. Binkley, C.A.7th, 1990, 903 F.2d 1130, 1136. It was not reversible error for trial court to fail to

articulate grounds for admission of other crimes where prosecutors made some noises about why they were offering the

evidence. U.S. v. Porter, C.A.lOth, 1989, 881 F.2d 878, 885. It was error for court to admit evidence of other crimes

without any identification or analysis of the purpose for which it was thought admissible. U.S. v. DeGeratto, C.A.7th,

1989, 876 F.2d 576, 585. Huddleston does not displace the requirement that the prosecution and the trial judge

articulate precisely the basis on which other crimes are to be admitted. U.S. v. Record, C.A.lOth, 1989, 873 F.2d

1363, 1375 n. 7 (but holding failure to do was harmless where purpose was apparent from the record). Before

admitting evidence of other crime, court must specify the purpose for which it is being admitted; it is not enough to

recite the language of Rule 404(b). U.S. v. Orr, C.A.lOth, 1988, 864 F.2d 1505, 1510 (but holding error harmless).

Reversal was not required when trial court failed to state reasons for admission of other crimes evidence where no

objection on grounds of relevance was made and no request for on-the-record findings was made. U.S. v. Prati,

C.A.5th, 1988, 861 F.2d 82, 86. Trial court criticized for holding?) five—page hearing on admission of highly

prejudicial other crimes evidence, then- reciting that it was admissible for all the purposes in Rule 404(b). U.S. v.

Fortenberry, C.A.5th, 1988, 860 F.2d 628, 634. Without a complete analysis on the record, an appellate court cannot

determine whether a trial court’s exercise of discretion was based upon careful and thoughtful consideration of the

issue. State v. Smith, 1986, 725 P.2d 951, 953, 106 Wash.2d 772. A judge who records his reasons for admitting

other crimes evidence is less likely to err because the process of weighing the evidence and stating specific reasons

insures a thoughtful decision. State v. Jackson, 1984, 689 P.2d 76, 79, 102 Wn.2d 689.

FN96.1 Ruled inadmissible Where the trial court ruled that evidence of an allegedly forged commitment letter used by

the defendant in an unrelated transaction was not admissible, it was an abuse of discretion not to grant a mistrial or

new trial when the government attempted to get the forged letter introduced in evidence and to cross-examine the

defendant about it. U.S. v. Westbo, C.A.lOth, 1978, 576 F.2d 285.

FN2.1 Must be requested Where evidence of other crimes was admitted with a promise that the jury would be

instructed on the proper use of the evidence, failure to give such an instruction was reversible error. U.S. v. Yopp,

C.A.6th, 1978, 577 F.2d 362, 366.

FN8.1 Mistrial Defendant cannot complain on appeal that mistrial should have been granted when witness referred to

defendant’s escape from custody where the reference was in response to a question by defense counsel. U.S. v. Allen,

C.A.llth, 1985, 772 F.2d 1555. Compare the Oklahoma doctrine of "evidentiary harpoons", described below. In

prosecution for peonage, mistrial was not required at testimony that bones of migrant workers had been found in

streams in the area of defendant’s private Gulag. U.S. v. Warren, C.A.llth, 1985. 772 F.2d 827, 838. Mistrial was

not required when prosecutor violated prophylactic motion in limine by eliciting evidence of other crimes without

giving the court and opposing counsel an opportunity to consider its admissibility. U.S. v. Kendall, C.A.lOth, 1985 ,

766 F.2d 1426, 1437. Mistrial was not required where prosecutor elicited proof of prior crime in violation of pretrial

ruling where judge promptly struck the testimony and ordered jury to disregard it. U.S. v. Krevsky, C.A.8th, 1984,

741 F.2d 1090, 1093. Mistrial was not required to cure prosecution witness’ reference to fact that defendant had
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   served time in a South American jail where tht court pronéti 9.953,, the next morning) admonished the jury to

disregard the evidence. U.S. v. Steele, C.A.6th, 1984, 727 [1.251 5 .1587. In prosecution of prisoners for possession

of homemade knives, mistrial was not required by mention that Weapons were used as part of an escape attempt. U.S.

v. Dennis, C.A.7th, 1984, 737 F.2d 617, 619. Trial court diil not err in denying a mistrial when witness made

reference to the fact that defendant had just been released from prison three months before the crime where a curative

instruction was given and the evidence against the defendant Was strong. U.S. v. Morrow, C.A.4th, 1984, 731 F.2d

233, 235 n. 4. Striking of evidence that co—defendant had served time and clear and positive instruction to jury to

disregard it cures error and obviates need for mistrial. U.S. v. Steele, C.A.6th, 1984, 727 F.2d 580, 588. In

prosecution for importation of tons of marijuana, evidence that a vial of cocaine was found in cargo plane was not so

prejudicial as to require mistrial. U.S. v. Snowden, C.A.11th, 1984, 735 F.2d 1310, 1314. Where there was no

evidence that government had elicited reference to defendant’s alleged Mafia connections in bad faith, single reference

that was immediately stricken did not require a mistrial. U.S. v. Reed, C.A.8th, 1984, 724 F.2d 677, 679. Prompt

cautionary instruction was sufficient to cure error in mention of prior crime so that reversal was not required. U.S. v.

Jordan, C.A.7th, 1983, 722 F.2d 353, 357. Prompt instruction to disregard was sufficient to cure error in mention of

criminal record of RICO defendant where reference was ambiguous, did not mention a crime or defendant’s last name,

and took only moments in a 24 day trial. U.S. v. Kimble, C.A.5th, 1983, 719 F.2d 1253, 1257. Mistrial was not

required at introduction of evidence that drug dealer said "we are not used to flashing it in public" where no objection

was made at time and implication of prior dealings wasslight. U.S. v. McCown, C.A.9th, 1983, 711 F.2d 1441, 1453.

Mistrial was required where government elicited evidence that defendant charged with robbery had previously been

incarcerated in state penitentiary. U.S. v. Sostarich, C.A.8th, 1982, 684 F.2d 606, 608. Instruction to disregard

statement of witness that defendant was a hippy who took drugs was adequate remedy. U.S. v. Mangiameli, C.A.10th,

1982, 668 F.2d 1172, 1176. Trial court did not err in murder prosecution in failing to strike testimony of government

witness that defendant had once pulled a gun on him where government was not responsible for testimony. U.S. v.

Skinner, C.A.9th, 1982, 667 F.2d 1306, 1310. Mistrial was not required by reference to handing down of superseding

indictment where jury could not possibly have thought this referred to another crime. U.S. v. Jackson, C.A.3d, 1981,

649 F.2d 967, 977. It was error not to grant a mistrial in a personal injury case after the plaintiff played a tape for the

jury that contained references to the defendant’s indictment for sexual offenses against young girls, his fugitive status,

and alleged responsibility for murder of young girl. White v. Cohen, C.A.9th, 1981, 635 F.2d 761. Mistrial was not

required in trial for firearms violations after the court granted motion to dismiss chargeof obstruction of justice based

on defendant’s murder of girl friend’s cat in reprisal for her (the friend, not the cat) finking on him. U.S. v. Bagley,

C.A.9th, 1981, 641 F.2d 1235, 1240. Judge’s decision that evidence ofother crime was to be excluded under Rule

403 did not require that a mistrial be declared when the jury heard the evidence. U.S. v. Escalante, C.A.9th, 1980,

637 F.2d 1197, 1204. Where experienced government agent gave a nonresponsive answer revealing that defendant

had been incarcerated for armed robbery, the resulting mistrial was not deliberately provoked by the prosecution so as

to prevent retrial of defendant. U.S. v. Green, C.A.4th, 1980, 636 F.2d 925. Where evidence of loansharking and

fixing horse races was irrelevant for any purpose but came in after questions designed to elicit other information, these

unsolicited references were not so inflammatory that they could not be cured by instructions given by trial judge. U.S.

v. Provenzano, C.A.3d, 1980, 620 F.2d 985, 994. It was not error to grant a mistrial when FBI agent, in reading

from defendant’s confession, interpolated the fact that the defendant’s education had been completed under the auspices

of the Texas Department of Corrections. U.S. v. Doby, C.A.8th, 1979, 598 F.2d 1137, 1141. In determining

whether a curative instruction was sufficient to cure error in admission of evidence of uncharged crime, court must

weigh the forcefulness of the instruction and the conviction with which it was given against the degree of prejudice of

the evidence. U.S. v. Johnson, C.A.9th, 1980, 618 F.2d 60, 62. It was not error to deny mistrial where judge

promptly sustained objection to question insinuating that defendant was involved in another crime and instructed jury to

disregard remark. U.S. v. Pappas, C.A.lst, 1979, 611 F.2d 399, 406. Where evidence of defendant’s participation in

uncharged crime was elicited by a co-defendant, it was not error to refuse to declare a mistrial where trial court gave a

prompt and thorough admonition to the jury. U.S. v. Johnson, C.A.4th, 1979, 610 F.2d 194, 197. Sustaining of

objection and instructing the jury to disregard statement about other crimes was sufficient to protect defendant and it

was not error to deny motion for mistrial. U.S. v. John Bernard Industries, Inc., C.A.8th, 1979, 589 F.2d 1353, 1359.

State cases Mistrial was not required when sister of rape victim testified that victim was concerned about getting

defendant in trouble because his sister was her friend and she knew defendant had been involved in prior offenses.

Hines v. State, Alaska 1985, 703 P.2d 1175, 1178. General rule that evidence of serious unrelated bad acts not
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otherwise admissible merits a mistrial does not apply to an unclabmated statement that defendant had previous

involvement1n criminal justice system. State v. Grijalva, App. 1983, 667 P.2d 1336,137 Ariz. 10. Mistrial was

not required when witness unexpectedly explained recollection of particular day by mentioning defendant’s arrest

for another crime on that day. State v. Adamson, Sup.Ct., 1983, 665 P.2d 972, 136 Ariz. 250. Mistrial was not

required when, upon being asked what sort of people were depicted in the photo spread from which he had

selected the defendant’s picture, the witness answered "criminals"; if defense felt prejudiced, it should have

objected, moved to strike, and asked for an instruction to the jury. People v. Abbott, Colo.1984, 690 P.2d 1263,

1269. Trial court was not required to grant a mistrial when prosecutorial questions on cross—examination

suggested vaguely that defendant had committed other wrongs. State v. Stellwagen, 1983, 659 P.2d 167, 232

Kan. 744. Mistrial was not required when prosecution elicited evidence of prior instance of similar conduct from

pederasty victim. State V. Nichols, Me.1985, 495 A.2d 328. In rape prosecution based on uncorroborated

testimony of victim which had been impeached by testimony of others that she had admitted it was false, mistrial

was required where the prosecutor did not caution his witnesses not to mention charges involving another

daughter and such evidence came before the jury. State v. Goodrich, Me. 1981, 432 A.2d 413, 417. Mistrial was

not required because of inadvertent reference during cross—examination of defendant’s brother to defendant’s time

in prison. People v. McKeever, 1983, 332 N.W.2d 596, 123 Mich.App. 533. In View of the other sordid

evidence in the record, mistrial was not required when a police witness let slip the fact that the defendant had told

someone he did not want them "narking" on him because of his dope dealing. State v. Blanchard, Minn. 1982, 315

N.W.2d 427, 432. Mistrial was not required when rape victim "blurted out" statement that defendant had smoked

a marijuana cigarette during the crime. State v. Liddell, 1984, 685 P.2d 918, 925, 211 Mont. 180. While

prosecution failure to admonish its witnesses not to mention defendant’s parole status in violation of court order

was inexcusable, two passing references to parole did not warrant the granting of a mistrial. State v. Gray, 1983,

673 P.2d 1262, 1266, 207 Mont. 261. Where it was clear from other evidence that the defendant had been the

object of a manhunt and had been jailed, inadvertent reference to the crime that he was wanted for did not require

a mistrial. State v. Gilbert, Sup.Ct., 1982, 657 P.2d 1165, 1167, 99 N.M. 316. Trial judge did not err in

refusing to declare a mistrial when witness mentioned fact that the defendant had been in prison with him where

this was not deliberately elicited by the prosecutor and the defense declined to have the court give an admonition

that would have dissipated much of the prejudice. State v. Vialpando, C.A., 1979, 599 P.2d 1086, 1093, 93

N.M. 289. No mistrial was required where trial judge concluded that reference to another murder for which

defendant was under investigation was an innocent response to a direct question by defense counsel. Wilkie v.

State, 1982, 644 P.2d 508, 98 Nev. 192. In prosecution of college official for embezzlement, mistrial was not

required where trial court promptly admonished jury to ignore reference in testimony to another scam involving

defendant. Allison v. State, Okl.Crim.1983, 675 P.2d 142, 150. Mistrial was not required in homicide trial

where witness inadvertently made reference to prior rape committed by defendant. King v. State, Okl.Crim.1983,

667 P.2d 474, 477. Mistrial not required even where prosecutor deliberately brings up subsequent crime in

violation of court order made on motion in limine. State v. Beel, 1982, 648 P.2d 443, 32 Wash.App. 437.

FN11.1 Offer guidance For an example of such an opinion, see U.S. v. Emery, C.A.Sth, 1982, 682 F.2d 493. For an

example of a thoughtful opinion, see U.S. v. Dolliole, C.A.7th, 1979, 597 F.2d 102. In murder prosecution in which

there was a serious question as to whether the death of the wife was an accident or a homicide, it was an abuse of

discretion to admit evidence that two weeks before her death, husband dragged wife into yard and sprayed her with a

garden hose during a marital dispute. People v. Deeney, 1983, 193 Cal.Rptr. 608, 145 Cal.App.3d 647. For an

opinion that is a model, despite the fact that it drew a dissent, see People v. Goree, 1984, 349 N.W.2d 220, 228, 132

Mich.App. 693. For one of the best opinions in recent years, see People v. Golochowicz, 1982, 319 N.W.2d 518, 413

Mich. 298. For a careful sketch of the procedural requirements to admissibility under Wash.R.Ev. 404(b), see State v.

Saltarelli, 1982, 655 P.2d 697, 98 Wash.2d 358. For a well—done state court opinicn, see State v. Pharr, 1983, 340

N.W.2d 498 115 Wis.2d 334.

Supplement to Notes in Main Volume

FN2. Procedure important Seventh Circuit employs a four part test: (1) relevant to an issue other than propensity; (2)

similarity and temporal recency; (3) evidence sufficient to support a finding act was done; and (4) probative value not

outweighed by prejudice. U.S. v. Penson, C.A.7th, 1990, 896 F.2d 1087, 1091. Admission of prior crimes requires
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trial court to find that it is offered for a purpose that does not require an inference to character, that probative value

outweighs 403 factors, and the giving of a limiting instruction. U.S. v. Colon, C.A.2d, 1989, 880 F.2d 650, 656. See

Slough, Other Vices, Other Crimes: Kansas Statutes Annotated Section 60-455 Revisited, 1978, 26 U.Kan.L.Rev. 161,

164—166. One opinion claims that the Tenth Circuit has imposed at least ten procedural controls on the admission of

other crimes evidence, but rejoices that Huddleston has put the court back on the right path. U.S. v. Record, C.A.lOth,

1989, 873 F.2d 1363, 1373. Admission of other crimes requires a two-step process; court must find evidence relevant

to issue without resort to inference of propensity to prove conduct, then perform balancing under Rule 403. U.S. v.

DiGeronimo, C.A.2d, 1979, 598 F.2d 746, 753. Before proof of other crime can be admitted under Rule 404(b),

there must be clear and convincing evidence of defendant’s commission of it, it must not be too remote in time from

the charged crime, it must be similar to charged offense, and it must be offered to prove a material element of charged

offense. U.S. v. Bailleaux, C.A.9th, 1982, 685 F.2d 1105, 1110. To be admissible, evidence of bad act must be

relevant to material issue, similar in kind and reasonably close to charged crime, must be clear and convincing, and

probative worth must not be outweighed by prejudice. U.S. v. Marshall, C.A.8th, 1982, 683 F.2d 1212, 1215. In

Ninth Circuit, other crimes evidence must meet three part test of admissibility; prior act must be similar and close

enough in time to be relevant, evidence of prior act must be clear and convincing, and probative worth must outweigh

potential prejudice. U.S. v. Hooten, C.A.9th, 1981, 662 F.2d 628, 635. Standards for admission of other crimes

evidence in Eighth Circuit are quite familiar: (l) a material issue to which evidence is relevant must be raised; (2)

proffered evidence is relevant; (3) evidence must be clear and convincing; (4) other crime must be similar in kind and

reasonably close in time to the charged offense; (5) evidence must not be excludible under Rule 403. U.S. v.

Burchinal, C.A.8th, 1981, 657 F.2d 985, 993. Evidence that defendant went behind desk at YMCA to obtain checks

he later cashed with forged endorsements were identical to acts offered to show opportunity and were close in time,

testimony of two eyewitnesses was clear and convincing evidence of other acts, and evidence was so highly probative

that it outweighed prejudice to defendant. U.S. v. DeJohn, C.A.7th, 1981, 638 F.2d 1048, 1052 n. 4. Before evidence

of other crimes can be admitted under Rule 404(b) four prerequisites must be met: (1) a material issue has been raised;

(2) the evidence must be relevant to that issue; (3) the evidence must be clear and convincing; and (4) the other crime

must be similar in kind and reasonably close in time to the charge at trial. U.S. v. Farber, C.A.8th, 1980, 630 F.2d

569. The Clemons-Conley standards were reiterated in U.S. v. Young, C.A.8th, 1980, 618 F.2d 1281, 1289. For a

masterful treatment of the procedural issues, see U.S. v. Figueroa, C.A.2d 1980, 618 F.2d 934 (per Newman, J .).

Under Rule 404(b), evidence of other wrongdoing is admissible only if the trial court finds that (1) a material issue is

raised on a subject for which such evidence is admissible; (2) the proffered evidence is relevant to that issue; (3) the

wrongdoing is similar in kind and reasonably close in time to the offense charged; (4) the evidence is clear and

convincing; and (5) the probative value of the evidence outweighs its prejudicial possibilities. U.S. v. Drury, C.A.8th,

1978, 582 F.2d 1181, 1184. The Drury requirements were reiterated in U.S. v. Vik, C.A.8th, 1981, 655 F.2d 878,

881. It has been held that the prerequisites to admission are less stringent when the evidence offered consists of other

acts of the defendant rather than other crimes. U.S. v. Greenfield, C.A.Sth, 1977, 554 F.2d 179, 185. Evidence of

other crimes is admissible only if the issue is disputed, the crime is relevant to that issue, the evidence of the crime is

clear and convincing, and probative worth outweighs probable prejudicial impact. U.S. v. McMillian, C.A.8th, 1976,

535 F.2d 1035, 1038. Before evidence of other crimes can be admitted it must be shown that (1) an issue on which the

evidence can be received has been raised, (2) that the evidence is relevant to that issue, (3) that the evidence is clear

and convincing, (4) and that the probative worth outweighs its prejudicial effect. U.S. v. Conley, C.A.8th, 1975, 523

F.2d 650, 653-654. Colorado courts require the prosecutor to advise the court of the purpose for which evidence of

other crimes is offered and the court to then and at the conclusion of the trial to instruct the jury as to the proper use of

the evidence using neutral terms such as "other acts" instead of such loaded phrases as "similar crimes." Callis v.

People, Colo.1984, 692 P.2d 1045, 1051. For evidence of other crimes to be admissible, there must be a valid

purpose for which it is offered, it must be relevant to a material issue, and probative value must outweigh prejudice to

defendant. People v. Casper, Colo.1982, 641 P.2d 274. Before evidence of other crimes is admissible, it must be

offered for a valid purpose, be relevant to a material issue in the case, and probative worth must not be outweighed by

prejudice. People v. Ray, Colo.1981, 626 P.2d 167. An interesting set of procedural restrictions, though limited to sex

cases, appears in Colo.Rev.Stats. s 16-10—301(2)—(4): "(2) If the prosecution intends to introduce evidence of similar

acts or transactions as provided in subsection (1) of this section, the prosecutor shall advise the trial court of the

purpose for which evidence of similar acts or transactions is offered. The burden shall be on the prosecution to show

the relevancy of evidence if objection to introduction of said evidence has been made. The trial court shall determine

whether or not the evidence offered is relevant and, if relevant, whether or not the prejudice which would result to the
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defendant by the introduction of the evidence outweighs the evideiitiai'y value of the evidence. "(3) The trial court

shall, at the time of the reception into evidence of similar acts or transactions and again in the general charge to the

jury, direct the jury as to the limited purpose for which the evidence is admitted and for which the jury may consider

it. The court in instructing the jury, and the parties when making statements in the presence of the jury, shall use the

words ’similar act or transaction’ and shall at no time refer to ’similar offenses’. ’Similar crimes’, or other terms which

have the same connotations. "(4) Before admitting evidence of similar acts or transactions, the court must find that the

people have introduced sufficient evidence against the defendant to constitute a prima facie case, warranting submission

of the case to the jury on the evidence presented other than that of similar acts or transactions." In admitting evidence

of other crimes under Kans.Stat.Anns. 5 60-445 the court, out of the presence of the jury, must determine that it is

relevant to prove one of facts listed in the statute, that the fact is disputed, and that prejudice does not outweigh

probative worth. State v. Breazeale, 1986, 714 P.2d 1356, 1360, 238 Kan. 714. In ruling on admissibility of evidence

under K.S.A. s 60-455, court must determine if evidence is relevant to prove one of facts specified in the statute, that

the fact is a disputed material fact, and balance probative value against prejudice. State v. Gowler, 1982, 644 P.2d 473,

7 Kan.App.2d 485. Before evidence of other crimes may be admitted, there must be substantial evidence that the

defendant perpetrated it, there must be some special circumstance tending to show guilt of charged crime, it must be

offered on material issue, and probative worth must not be outweighed by prejudice. People v. Betancourt, 1982, 327

N.W.2d 390, 120 Mich.App. 58. Under the Michigan similar acts statute, three things must be shown for

admissibility; there must be substantial evidence that the defendant perpetrated the bad act, the act must be probative of

motive, etc., in connection with the charged offense, and motive, etc., must be material to determination of guilt of

charged offense. People v. Worden, 1979, 284 N.W.2d 159, 91 Mich.App. 666. Evidence of other crimes is

admissible if the proof of defendant’s participation is clear and convincing, the evidence is relevant and material, and

probative worth outweighs prejudice. Ture v. State, Minn.1984, 353 N.W.2d 518, 521. In applying Minn.R.Ev.

404(a), court should first determine relevance and materiality, then see if proof of other crime is clear and convincing,

and finally balance prejudice and probative worth. State v. Filippi, Minn.1983, 335 N.W.2d 739, 743. Key tests in

determining admissibility of other crimes proof is whether there is clear and convincing proof of defendant’s

participation, the relevance and materiality of the evidence, and whether prejudice substantially outweighs probative

worth. State v. Woelm, Minn.1982, 317 N.W.2d 717. Requirements for admission of other crimes are (1) similarity to

charged crime, (2) nearness in time to charged crime, (3) tendency to show a common plan, scheme, or system, and

(4) a determination that probative worth outweighs prejudice. State v. Stroud, 1984, 683 P.2d 459, 465, 210 Mont. 58.

The procedures to be followed in Montana are spelled out in State v. Just, 1979, 602 P.2d 957, 184 Mont. 262.

Before evidence of other crimes can be admitted to prove a requisite mental state, there must be proof beyond a

reasonable doubt that the defendant committed the act charged. State v. Ohnstad, N0.Dak.1984, 359 N.W.2d 827, 837.

Trial court did not follow correct procedure in failing to specify purpose for which other crimes evidence was being

admitted and not providing a reasoned explanation of why probative worth outweighed prejudice. State v. Shillcutt,

App.1983, 341 N.W.2d 716, 719, 116 Wis.2d 227. To be admissible, proof of other crimes must be plain, clear and

convincing, the crimes must not be too remote and offered for purpose sanctioned by Rule 404(b), the issue to be

proved must be a material one in the case, and there must be a substantial need for the evidence. Bishop v. State,

Wy0.1984, 687 P.2d 242, 246. For a discussion of recent Seventh Circuit decisions on these procedural issues, see

Crowley, Modernizing and Liberalizing the Law of Evidence, 1981, 57 Chi.-Kent L.Rev. 191, 192-194. For

description of a four-step procedure for determining admissibility that seems better than the two-step process embraced

by some federal courts, see Roth, Understanding Admissibility of Prior Bad Acts. A Diagrammatic Approach, 1982, 9

Pepp.L.Rev. 297, 312. For a thoughtful set of suggested procedures, see Comment, Other Crimes Evidence:

Relevance Reexamined, 1983, 16 J.Marsh.L.Rev. 371, 390.

FN3. Minnesota decisions Evidence of other crime was improperly admitted where state did not give notice of intent to

use such evidence. State v. Doughman, Minn.1986, 384 N.W.2d 450, 455. Notice of intent to use other crimes

evidence was not required where defense counsel was aware of other crimes through discovery and should have known

the evidence would be offered to put the charged crimes in context. State v. Cermak, Minn.1985, 365 N.W.2d 238.

Where defendant was properly charged with multiple offenses occurring over a period of time, she was not entitled to

notice of these as "other crimes" since they were part of the episode for which she was being tried so that pleadings

and discovery provided adequate notice. State v. Becker, Minn.1984, 351 N.W.2d 923, 927. Where the defendant had

actual notice that the prosecution intended to offer proof of a prior robbery, failure to give formal notice in advance

was not prejudicial even if error. State v. Johnson, Minn.1982, 322 N.W.2d 220. Montana requirement of notice and
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dual set of cautionary instructions were crafted from similar procedural requirements in Minnesota. State v. Stroud,

Mont.1984, 683 P.2d 459, 465. “

FNS. Louisiana followed See also, La.Code Cr.Pr0c. Art. 720: "Upon motion of the defendant, the court shall order

the district attorney to inform the defendant of the state’s intent to offer evidence of the commission of any other crime

admissible under the authority of Louisiana Code of Evidence Article 404. Provided however, that such order shall not

require the district attorney to inform the defendant of the state’s intent to offer evidence of offenses which relates to

conduct that constitutes an integral part of the act or transaction that is the subject of the present proceeding or other

crimes for which the accused was previously convicted."

FN7. Other states Written notice to defense counsel of names of four rebuttal witnesses and that testimony they would

give would include defendant’s willingness to engage in other crimes was adequate to comply with Ariz.R.Cr.P.

1510‘). State v. Linden, App.l983, 664 P.2d 673, 136 Ariz. 129. Claim that absence of notice of intent to use

evidence of another crime was a denial of due process could not be maintained where record showed that counsel was

aware of intent to offer evidence the day before and there was no request for a continuance to prepare to meet the

evidence. People v. Ott, 1978, 148 Cal.Rptr. 479, 84 Cal.App.3d 118. Trial court did not err in refusing to instruct

jury that it could not use other crimes evidence to show defendant’s propensity to commit crimes. State v. Sanford,

1985, 699 P.2d 506, 509, 237 Kan. 312 (holding pattern jury instruction on proper use suffices; debatable ruling). It

was reversible error to admit evidence of a prior sexual assault where prosecution had failed to give notice of intent to

use the evidence. State v. Berg, 1985, 697 P.2d 1365, 1367, 215 Mont. 431. It was a denial of due process for trial

court to reverse ruling excluding evidence of prior crimes after defendant had relied on ruling in planning and

presentation of case by, for example, to conducting voir dire on this issue. State v. Doll, 1985, 692 P.2d 473, 476,

214 Mont. 390. It was error to admit evidence of other crimes where defendant did not get ten-day notice ordered by

court on motion in limine. State v. Brown, 1984, 680 P.2d 582, 209 Mont. 502. It was not error to admit evidence of

other crime where required notice was only delivered on the morning of trial where the defense was granted a two day

continuance to investigate and had indicated it needed no more time. State v. Azure, 1984, 676 P.2d 785, 208 Mont.

233. State must provide defendant with written notice of intent to use evidence of other crimes before case is called to

trial; notice must include a statement of purpose for which evidence will be offered. State v. Gray, 1982, 643 P.2d

233, 197 Mont. 348. Montana now requires that the prosecutor give the defendant notice of intent to use evidence of

other crimes that must include specification of the purpose for which the evidence will be used. State v. Just, 1979, 602

P.2d 957, 184 Mont. 262. Evidence of offenses that are part of the entire transaction of the offense charged need not

be noticed to the defense. Melvin v. State, Okla.Crim.1985, 706 P.2d 163, 164. Notice of intent to use other crimes

evidence that was given five weeks before trial was timely and adequate. Mayhan v. State, Okla.Crim.1985, 696 P.2d

1044, 1045. State cannot be required to give notice of intent to use evidence of other crimes in rebuttal because it

cannot be known in advance of trial what evidence will be relevant to rebuttal. Freeman v. State, 0kl.Crim.1984, 681

P.2d 84. Where the prosecution did not learn of testimony concerning other crimes until the day before it was

presented and promptly notified the defense, notice requirement was not violated. Seegars v. State, 0kl.Crim.1982,

655 P.2d 563. Normally the state has a duty to give notice of intent to prove other crimes but this does not apply to

testimony that when defendant was arrested a few moments after attempted burglary he was carrying a concealed

weapon. Scott v. State, 0kl.Crim.1983, 663 P.2d 17, 19. State complied with requirement for use of evidence of other

crimes when it gave the defendant ten days notice of intent to use evidence, the court found evidence probative, and

proof was clear and convincing. Odum v. State, 0kl.Crim.1982, 651 P.2d 703. Notice to the defendant on the

morning of trial of intent to use evidence of other crime was a breach of state’s statutory duty to make a prompt

disclosure of such material. State v. Harshman, 1983, 658 P.2d 1173, 61 Or.App. 711. The Comment to Del.R.Ev.

404 urges an amendment of the Superior Court Criminal Rules to require the prosecution to give notice of intent to

offer other crimes evidence. Tex.R.Cr.Ev. 404(b) requires notice upon request by the defendant. See 5 5231 n. 39.

The Vermont drafters amended that state’s rules of criminal procedure to require notice of intent to use evidence of

other crimes. Reporter’s Notes, Vt.R.Ev. 404.

FN9. Declined to add The New York Law Revision Commission refused to add a provision requiring the prosecution

to give notice of intent to use other crimes evidence, suggesting that Rule 403 might be used to exclude the evidence

when lack of notice resulted in unfairness to the defendant. Comment, Prop.N.Y.Evid.Code s 404(b).
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FN10. Notice not required Prosecution was not required to give. noticeflof intent to use evidence of other crimes. U.S.

v. Fitterer, C.A.8th, 1983, 710 F.2d 1328, 1332. Where after government notice of intent to use evidence of other

crimes, defense motion in limine to exclude evidence during government’s case-in-chief was granted, it was not error

to rule that evidence might be admissible on cross—examination of defendant. U.S. v. Kovic, C.A.7th, 1982, 684 F.2d

512, 515. It is apparently the practice of some prosecutors to give notice of intent to use other crimes evidence, even

though this is not required. See, e.g., U.S. v. Herrera-Medina, C.A.9th, 1979, 609 F.2d 376, 378; U.S. v. Capo,

C.A.5th, 1979, 595 F.2d 1086, 1094 r1. 8; U.S. v. Powell, C.A.9th, 1978, 587 F.2d 443, 447. Notice is

constitutionally required to forewarn a defendant of acts for which he may ultimately be convicted and sentenced;

evidence of proof of an extraneous crime was no more required to be described in the indictment than any other piece

of relevant, inculpatory evidence. U.S. v. Barrett, C.A.lst, 1976, 539 F.2d 244, 249. In U.S. V. Solomon, D.C.Ga.,

1980, 490 F.Supp. 373, the prosecution gave notice of intent to use other crimes evidence under Criminal Rule

12(d)(1).

But see Court suggests that in future cases the prosecution should exercise the discretion given it by Criminal Rule

12(d)(1) and notify the defense before trial of its intention to introduce any evidence of prior bad acts. U.S. v.

Foskey, C.A., 1980, 636 F.2d 517, 526 n. 8, 204 U.S.App.D.C. 245. Notice would be required under Report

of the Eastern District of New York Criminal Procedure Committee on Case Management and A Uniform Pretrial

Order, 1986, 111 F.R.D. 311, 315.

FN12. Denial of discovery It was not a denial of due process not to order the prosecution to reveal its other crimes

evidence to the defendant in advance of trial. U.S. v. Kendall, C.A.10th, 1985, 766 F.2d 1426, 1440. Prosecution had

no duty to reveal evidence of other crimes to defense and trial court did not err in not granting defendant a continuance

so he could prepare to meet the evidence. U.S. v. Carr, C.A.8th, 1985, 764 F.2d 496, 499. In loansharking

prosecution, trial court did not abuse discretion in admitting evidence that two defendants had engaged in drug deals

with a third defendant. U.S. v. DiPasquale, C.A.3d, 1984, 740 F.2d 1282, 1295. Evidence of other crimes offered to

rebut an entrapment defense did not fall within discovery order directed at evidence to be offered under Rule 404(b)

and failure of government to disclose did not preclude admission of evidence. U.S. v. Sonntag, C.A.llth, 1982, 684

F.2d 781, 787. Trial court did not abuse discretion in allowing prosecution to use evidence of other crime despite

failure to make pretrial disclosure of intent to do so as required by pretrial order. U.S. v. Roe, C.A.llth, 1982, 670

F.2d 956, 965. No unfair surprise resulted when the government informed defense counsel of intent to call witness to

testify concerning other crimes as soon as it became aware that the witness could testify. U.S. v. Wixom, C.A.8th,

1976, 529 F.2d 217, 220. Failure to comply with discovery rule was not prejudicial to defendant and prior crimes

were properly admitted. U.S. v. Kimbrough, C.A.7th, 1976, 528 F.2d 1242, 1249. One trial judge, after denying the

defendant’s motion to discover evidence of other crimes so that he could make a motion in limine, then begged the

prosecution to turn the evidence over to the defendant as a favor to the judge so as to expedite the trial. U.S. v. Kilroy,

D.C.Wis.1981, 523 F.Supp. 206, 216.

FN13. Without good reason Denial of discovery of other crime which prevented defendant from adequately preparing

his defense may deny the defendant a fundamentally fair trial and be grounds for federal habeas corpus relief. Williams

v. Owens, C.A.7th, 1983, 731 F.2d 391.

FN14. Notice of change Federal court was not required to follow state rulings on admissibility of evidence of other

alleged arson in a diversity action on a fire insurance policy. Warner v. Transamerica Ins. Co., C.A.8th, 1984, 739

F.2d 1347, 1351. Where the prosecution agreed in Omnibus hearing that it would not offer evidence of other crimes

"unless subsequent developments disclosed", it was error for the trial court to admit substantial evidence of other

crimes in the middle of the trial without inquiring as to whether the defendant had reasonable notice of intent to use

such proof and without balancing the probative worth of evidence against prejudice to defendant. U.S. v. Jackson,

C.A.5th, 1980, 621 F.2d 216. Defendant could not claim surprise in testimony concerning uncharged crime where the

prosecution informed the defense of intent to use the evidence as soon as it learned of the evidence. U.S. v. Murray,

C.A.2d, 1980, 618 F.2d 892, 901. Fact that introduction of evidence of other crimes was a violation of prosecution’s

pretrial agreement not to use such evidence would not be considered by the appellate court where this was not called to

the attention of the trial judge. U.S. v. Witt, C.A.5th, 1980, 618 F.2d 283, 286. It was an abuse of discretion and

reversible error for trial judge to reverse his ruling excluding evidence of other crimes three days into the trial. State v.
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Doll, 1985, 692 P.2d 473, 476, 214 Mont. 390.

 

FN17. Prejudice to defendant In considering prejudice to defendant from use of other crimes, court notes that

prosecutor gave defense advance notice of intent to use evideIICe and did not make careless references to it in opening

statements. U.S. v. Lavelle, C.A.D.C.1985, 751 F.2d 1266, 1278.

FN18. Discretion to admit Court did not consider this possibility in case where defendant requested a continuance to

meet pharmacist’s "sudden recall" that defendant had used two other forged prescriptions. State v. Barringer, 1982,

650 P.2d 1129, 32 Wash.App. 882.

FN19. Motion in limine Rule 404(b) does not require an advance hearing into evidence of other crimes that might have

prevented the testimony about prejudicial detail of crime. U.S. v. Mickens, C.A.2d, 1991, 926 F.2d 1323, 1329. One

court has ruled that when the prosecution makes a motion in limine to have other crimes evidence admitted and the

motion is granted, the defendant cannot raise the propriety of the ruling on appeal if he has subsequently abandoned the

issue on which the evidence was to have been admitted. U.S. v. Johnson, C.A.8th, 1985, 767 F.2d 1259, 1270.

Where trial court never ruled on motion in limine to exclude prior crimes and defendant did not renew the motion at

trial, no issue was preserved for appellate review. U.S. v. Wagoner, C.A.8th, 1983, 713 F.2d 1371, 1374. One

advantage of the pretrial motion is that exclusion of the evidence may be the subject of an interlocutory appeal by the

government. U.S. v. Margiotta, C.A.2d, 1981, 662 F.2d 131, 141. Where government gave notice of intent to use

evidence of other crime well before trial and a hearing was had on motion in which trial court ruled evidence

admissible, trial court’s ruling should be given great deference. U.S. v. Longoria, C.A.9th, 1980, 624 F.2d 66, 68.

For an illustration of the problems that can arise when the issue is postponed, see Grirnaldi v. U.S., C.A.lst, 1979,

606 F.2d 332, 339 (after overruling objections to reference to evidence of other crimes in opening statement, court

found the evidence inadmissible). If the motion in limine only suppresses certain evidence of the prior crime, an

objection may still be necessary at trial if the prosecution attempts to get evidence in by some other means. State v.

Patton, 1979, 600 P.2d 194, 183 Mont. 417. Slough, Other Vices, Other Crimes: Kansas Statutes Annotated Section

60-455 Revisited, 1978, 26 U.Kan.L.Rev. 161, 166. One danger in the't‘ise of the motion by the defendant is that if it

is denied and the objection is not renewed when the evidence is offered at trial, the appellate court will only consider

the evidence available to the trial judge at the time of the motion in reviewing the ruling. U.S. v. Cobb, C.A.8th, 1978,

588 F.2d 607, 610-611. It was not error for the court to refuse to rule on the admissibility of evidence of other crimes

prior to the trial where the court did give the defense an opportunity to object and have the question of admissibility

determined out of the presence of the jury at trial. U.S. v. Moore, C.A.9th, 1978, 580 F.2d 360, 363. One of the

hazards of such preliminary rulings is that the defendant may claim prejudice when his own conduct requires an

alteration of the ruling. See People v. Vidaurri, 1980, 163 Cal.Rptr. 57, 103 Cal.App.3d 450. Defendant was not

prejudiced by timing of court’s pretrial ruling concerning admissibility Of other crimes evidence since this made it

possible to make an informed decision as to whether or not to testify. State v. Brant, Minn.1984, 345 N.W.2d 248.

On writ of prohibition following denial of motion in limine to exclude evidence of other crimes, court would not pass

on merits of ruling but only on whether there was an abuse of discretion. State v. Hagen, Minn.App.1984, 342

N.W.2d 160. Where on motion in limine court ordered that defendant be given ten days notice of intent to use

evidence of other crimes, error was adequately preserved for appeal even though no objection was made when

evidence was introduced at trial. State v. Brown, 1984, 680 P.2d 582, 209 Mont. 502. An unsuccessful motion in

limine does not suffice to preserve the issue of admissibility of other crimes evidence for appeal; defendant must object

again when the evidence is offered at trial. State v. Harper, 1983, 340 N.W.2d 391, 215 Neb. 686. Ruling on motion

in limine is not binding on trial court; in order to preserve objection it must be raised again during trial. Odum v. State,

Okl.Crim.1982, 651 P.2d 703, 706. Trial judge could not rule on admissibility of other crimes evidence as rebuttal in

response to a motion in limine because it had no way of knowing whether there would be anything to rebut; hence, it

was not error to refuse to rule on the motion. Simpson v. State, Okl.Crim.1982, 642 P.2d 272. In most cases, only

proffered evidence of other crimes that is unusually prejudicial should be ruled on before trial. State v. Browder, 1984,

687 P.2d 168, 170, 69 Or.App. 564. Where the trial court has granted a motion in limine admitting evidence to

impeach experts, defendant did not have to call experts and have them impeached at trial in order to preserve issue for

appeal. State v. Cochrun, S.D.1983, 328 N.W.2d 271 (holding unclear). Where motion in limine did not specify the

particular evidence complained of on appeal, objection at trial is required to preserve issue. State v. Shaffer, Utah

1986, 725 P.2d 1301, 1308. When prosecution disclaimed any intent to use evidence of bad acts, trial court was
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justified in declining to rule on motion in limine and waiting till issueflarose at trial. State v. Bissonette, 1985, 488 A.2d

1231, 1237, 145 Vt. 381. Pretrial order precluding state from using other crimes evidence is appealable as of right as

an order suppressing evidence. State v. Harris, App.1985, 365 N.W.2d 922, 924, 123 Wis.2d 231. Where defendant

pleads guilty following a decision on a motion in limine that admits evidence of other crimes, he waives his right to

appeal the ruling. State v. Nelson, 1982, 324 N.W.2d 292, 108 Wis.2d 698.

FN20. Objection Where tape had been furnished to defendant months in advance of trial, timely objection to other

crimes should have been made before the tape was played. U.S. v. Castiello, C.A.lst, 1990, 915 F.2d 1, 4 n. 4. In

absence of objection, it was not plain error to admit evidence of prior robberies to prove defendant committed charged

robbery for thrills, not because insane. U.S. v. Medved, C.A.6th, 1990, 905 F.2d 935, 939. Where judge refused to

rule on motion in limine, objection at time of trial was required to preserve issue of admissibility of other crimes

evidence. U.S. v. Westbrook, C.A.8th, 1990, 896 F.2d 330, 334. Court would not consider error in use of the

plaintiff’s prior drug use in civil case where there was no objection or request for limiting instruction. Pinkham v.

Maine Central R. Co., C.A.lst, 1989, 874 F.2d 875, 880. If no objection was made to other crimes evidence in trial

court, defendant must show plain error on appeal; that is, that but for the admission of the evidence he would have

been acquitted. U.S. v. Snyder, C.A.7th, 1989, 872 F.2d 1351, 1357. Objection on lack of proper foundation and lack

of specificity was not sufficient to raise the propriety of the admission of other crimes under Rule 404(b). U.S. v.

Mascio, C.A.7th, 1985, 774 F.2d 219, 223. Of course, the fact that the defendant does not cite Rule 404(b) and did

not object on that ground below does not bar the appellate court from applying that Rule to his argument in order to

shoot it down. U.S. v. Wolfe, C.A.llth, 1985, 766 F.2d 1525, 1528. Defendant’s failure to object at trial to evidence

of other crime operates as a waiver of that objection unless admission constituted plain error. U.S. v. Gironda,

C.A.7th, 1985, 758 F.2d 1201, 1219. Where defendant did not object to evidence of his threats to kill under Rule

404(b), he waived the issue on appeal. U.S. v. Medina, C.A.7th, 1985 , 755 F.2d 1269, 1277. Where defendant made

no objection to other crimes evidence at trial, review was by plain error standard. U.S. v. Darby, C.A.llth, 1984, 744

F.2d 1508, 1523. In prosecution for income tax evasion, objections to testimony that defendant was a pimp who lived

off the income of hookers were too general to preserve issue. Clinkscale v. U.S., C.A.8th, 1984, 729 F.2d 940.

Failure to object at trial waived contention in loansharking prosecution that evidence of other crimes should not have

been admitted. U.S. v. Gigante, C.A.2d, 1984, 729 F.2d 78, 84. Where no objection was made to the admission of

other crimes evidence at trial, issue was not preserved for appeal. U.S. v. Vitale, C.A.8th, 1984, 728 F.2d 1090,

1092. It was not plain error in prosecution for fraud to introduce evidence of sale of truck by the defendant to show

his use of a front man to hide his interest in certain transactions. U.S. v. Murphy, C.A.5th, 1983, 703 F.2d 1335.

Objection that evidence was inadmissible proof of other crimes was waived when it was not raised at trial. U.S. v.

Carson, C.A.2d, 1983, 702 F.2d 351, 369. It was not plain error to admit evidence of other incidents of check forging

before the period charged in the indictment; in the absence of objection issue was not reviewable. U.S. v. Simmons,

C.A.3d, 1982, 679 F.2d 1042, 1050. Where no objection was made at trial to the introduction of evidence that an

associate of the conspirators was murdered on eve of his appearance, review was limited to whether this was plain

error. U.S. v. Howton, C.A.5th, 1982, 688 F.2d 272, 278. Where defense counsel objected on hearsay grounds to

use of client’s prior record and there was no showing that he intended to sandbag the prosecution, evidence of other

crimes admitted without justification and without limiting instruction was plain error. U.S. v. Escobar, C.A.5th, 1982,

674 F.2d 469, 475. If defense counsel believes ruling admitting evidence of other crimes was error, he should have

objected or moved to strike; failure to do so is a waiver of the objection. U.S. v. Allain, C.A.7th, 1982, 671 F.2d 248,

252. Given the complexity of a decision to admit or exclude evidence under Rule 404(b), neither court nor counsel

should rely upon a continuing objection as a method of dealing with issue. U.S. v. Mangiameli, C.A.lOth, 1982, 668

F.2d 1172, 1177. Where defendant did not object to use of other crimes evidence at trial, standard of review was that

of plain error. U.S. v. Gonzalez, C.A.5th, 1981, 661 F.2d 488, 493. Where the defendant did not object to hints he

was keeping company with loose women on grounds it was character evidence, appellate court did not need to consider

admissibility under Rule 404(b). U.S. v. Bruner, C.A.1981, 657 F.2d 1278, 1292, 212 U.S.App.D.C. 36. One court

has based the obligation to object on Criminal Rule 51 rather than Evidence Rule 103. U.S. v. Foote, C.A.8th, 1980,

635 F.2d 671, 672. Where both defendant and his counsel said they had no objection to exhibit offered to show that

defendant was in custody of Attorney General at time of charged escape, it was not error to admit it with statement that

the defendant had been convicted of first degree murder underlined in red ink. U.S. v. Caldwell, C.A.7th, 1980, 625

F.2d 144, 148. In absence of objection at trial, receipt of evidence of other crimes could only be reviewed on appeal

under plain error standard. U.S. v. Licavoli, C.A.9th, 1979, 604 F.2d 613, 623. Where objection that evidence was
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proof of''other crimes' was not raised below, this glound was notavailable on appeal. U.S. v. Viserto, CA.2d, 1979,

596 F.2d 531, 537. Defendant must object to the sufficiency of the g0vernment’s foundation for admissibility in order

to raise the issue on appeal. U.S. v. Cobb, C.A.8th, 1978, 588 F.2d 607, 611. Where the defendant charged with

firearms offenses did not object at trial to evidence that he had been dealing in drugs, reversal was not required where

admission did not amount to plain error. U.S. v. Garrett, C.A.5th, 1978, 583 F.2d 1381, 1386. Where defense

counsel made no objection to the admission into evidence of mug shots, even though specifically asked by the trial

judge if he had any objections, review on appeal was limited by the plain error rule. U.S. v. Bohr, C.A.8th, 1978, 581

F.2d 1294, 1299. Defendant waived objection to admission of evidence of prior crimes when he failed to make a

timely objection on this specific ground in the trial court. U.S. v. Cepeda Penes, C.A.lst, 1978, 577 F.2d 754, 760.

Objections to evidence of other crimes as being overly prejudicial, irrelevant, and lacking sufficient probative worth

was enough to preserve for appeal the question of admissibility under Rule 404(b). U.S. v. Gubelman, C.A.2d, 1978,

571 F.2d 1252, 1256 n. 13. If the evidence comes in as part of a non-responsive answer, the trial court may grant a

motion to strike rather than declare a mistrial. U.S. v. Aaron, C.A.8th, 1977, 553 F.2d 43, 45. Where the trial court

referred to the proffered evidence as "evidence of prior bad acts," the objection was "apparent from the context" within

the meaning of Rule 103(a)(1) and the defendant’s failure to make a specific objection did not bar appellate review.

U.S. v. Barrett, C.A.lst, 1976, 539 F.2d 244, 247 n. 5. Objection to evidence that defendants in a prostitution case

offered a Lincoln Continental to a witness as a bribe could not be raised on appeal where no objection was made

below. Garibay v. State, Alaska App.1983, 658 P.2d 1350, 1357. Where no objection was made to evidence of other

crimes and defense counsel even consented to its admission, there was no error in admission of evidence. State v.

Jahns, App.1982, 653 P.2d 19, 133 Ariz. 562. It was enough that defendant objected first time other crime was

mentioned; he did not need to object to every subsequent mention of incident to save point for appeal. State v.

Featherman, C.A.1982, 651 P.2d 868, 133 Ariz. 340. Claim that trial should have excluded details of other crimes

could not be asserted on appeal where no objection on this ground was made at trial. People v. Allen, 1986, 232

Cal.Rptr. 849, 869, 42 Cal.3d 1222, 729 P.2d 115. Where objection to other crimes was generic, appellate court

would not consider whether narrower objection to specific parts of the testimony might have been sound. People v.

Barney, 1983, 192 Cal.Rptr. 172, 143 Cal.App.3d 490. Failure to object to evidence of other crime waived any error

in admitting evidence. Nelson v. Gaunt, 1981, 178 Cal.Rptr. 167, 125 Cal.App.3d 623. In prosecution of pickets for

making false report to police officer, failure to object to evidence that pickets struck a delivery truck with their signs

was a waiver of the objection. People v. Lawson, 1979, 161 Cal.Rptr. 7, 100 Cal.App.3d 60. Defendant waived

objection to use of other crimes evidence by failure to object when it was offered. People v. Jackson, 1978, 151

Cal.Rptr. 688, 88 Cal.App.3d 490. Generally Admissibility of evidence of other crimes will not be reviewed on appeal

without a timely objection at trial urging the grounds to be used on appeal. People v. Crume, 1976, 132 Cal.Rptr. 577,

61 Cal.App.3d 803. In absence of a timely objection under Kan.Stats.Ann. 5 60-404, defendant could not raise

admissibility of evidence of other crimes on appeal. State v. Whitehead, 1979, 602 P.2d 1263, 226 Kan. 719. Where

defendant made a motion in limine to exclude evidence of other crimes that was overruled, objection made in chambers

after evidence was admitted was sufficient to preserve issue; it was not necessary to object in presence of jury and thus

emphasize the evidence. People v. Hernandez, 1985, 377 N.W.2d 729 n. 1, 736 n. 3, 423 Mich. 340. Appellate

review of admission of other crimes evidence was precluded where the defendant failed to object. People v. Duenaz,

1986, 384 N.W.2d 79, 82, 148 Mich.App. 60. Where defendant did not move to strike testimony that defendant and

companion were passing bad checks, issue of propriety of this evidence was not preserved for appeal. People v.

Chappelle, 1982, 319 N.W.2d 584, 114 Mich.App. 364. Where defendant did not object to evidence of other crimes

in trial court, he forfeited his right to have issue considered on appeal. State v. Stutelberg, Minn.1983, 328 N.W.2d

735. Where there was no objection and no plain error, defendant was not entitled to raise claim of error in admission

of other crimes evidence on appeal. State v. Brown, Minn.1984, 348 N.W.2d 743, 746. Failure to object to

prosecutor’s questions about defendant’s prior possession of gun similar to that used to commit charged robbery

precluded raising this issue on appeal. State v. Marquetti, Minn.1982, 322 N.W.2d 316. Where defendant failed to

object to other crimes evidence at trial, he could not do so on appeal. State v. Weinberger, 1983, 204 Mont. 278, 665

P.2d 202, 210. Review on appeal was foreclosed where there was no evidence of crime admitted, no objection was

made, and insinuation of crime in question was not plain error. State v. Warnick, Mont.l982, 656 P.2d 190. Objection

under N.M.R.Ev. 404(b) could not be entertained on appeal where it was not raised below; objection under Rule 609

was not sufficient. State v. Doe, App.1981, 639 P.2d 72, 97 N.M. 263. Where no objection was made at trial, motion

in limine did suffice to preserve objection to evidence of other insurance claims filed by the plaintiff. Caserta v.

Allstate Insurance Co., 1983, 470 N.E.2d 430, 436, 14 Ohio App.3d 167. Even if testimony that defendant was
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"pilfering more or less" was an accusation of another crime, defendant failed to object and thus cannot complain.

Peters v. State, Okla.Crim., 1986, 727 P.2d 1386. Where trial judge sustained objection to questions about other

crimes, issue was not preserved for appeal where no request that jury be admonished was made. Ross v. State,

Okla.Crim.1986, 717 P.2d 117, 121. Error in admission of other crimes was not preserved for appeal where no

objection was made at trial. Thompson v. State, Okla.Crim.1985, 705 P.2d 188, 191. Objection to evidence of

possession of stolen gun under Rule 404(b) was waived where no objection on this ground was made at trial. Jones v.

State, Okla.Crim.1985, 695 P.2d 13, 15. Defendant waived any error in the admission of other crimes evidence when

he failed to object to its admission at trial. Huddleston v. State, Okla.Crim.1985, 695 P.2d 8, 10. Issue of introduction

of other crimes evidence was not properly before the appellate court for review where no objection was made below.

Pegg v. State, Okl.Crim.1983, 659 P.2d 370, 373. Since no proper objection was made at trial, issue of admissibility

of other crimes was not preserved for review. Hack v. State, Okl.Crim.1982, 654 P.2d 629. In absence of objection,

admission of evidence of other crimes could not be raised as error on appeal. Miller v. State, Okl.Crim.1982, 642 P.2d

276. Claimed error in admission of other crimes was waived when defendant failed to object below. King v. State,

Okl.Cr.1982, 640 P.2d 983. Where objection to other crime was not made till conference in chambers after it was

admitted, objection would not preserve error. State v. Dirk, S.D.l985, 364 N.W.2d 117, 123. Where defense failed to

object to proof of other crime, reversal was possible only if admission was plain error. State v. Sonnenberg, 1984, 344

N.W.2d 95, 103, 117 Wis.2d 159. Failure to interpose a timely objection to evidence of other crimes constitutes a

waiver unless evidence is so flagrant as to be plain error. Hopkinson v. State, Wyo.1981, 632 P.2d 79, 124.

But see Improper admission of evidence of a prior crime constitutes plain error impinging upon the fundamental

fairness of the trial itself. U.S. v. Biswell, C.A.10th, 1983, 700 F.2d 1310, 1319.

FN21. Irrelevant Objection that evidence was "completely inadmissible" did not suffice to raise issue of Rule 404(b).

U.S. v. Penson, C.A.7th, 1990, 896 F.2d 1087, 1092. Objection that evidence of other crime was "not relevant" and

"highly prejudicial" was sufficient where judge treated it as an objection under Rule 404(b). U.S. v. Nolan, C.A.7th,

1990, 910 F.2d 1553, 1559. Objection that evidence was irrelevant was sufficient to preserve objection to admission

of other crimes evidence. U.S. v. Afjehei, C.A.2d, 1989, 869 F.2d 670, 673. "I object" is not sufficient to raise

objection under Rule 404(b) but appellate court would assume that the ground of objection was apparent from the

context. U.S. v. Gilmore, C.A.8th, 1984, 730 F.2d 550, 554 n. 1. Where defendant made no objection to proof of

other crime on grounds of hearsay or opinion, these objections could only be reviewed for plain error. U.S. v.

Wormick, C.A.7th, 1983, 709 F.2d 454, 460. Objection that evidence was "an effort to prove that defendants did

something by showing that they did the same alleged activities to someone else" was sufficient to raise objection under

Rule 404(b). Jay Edwards, Inc. v. New England Toyota Distributor, C.A.lst, 1983, 708 F.2d 814, 824 n. 7. Hearsay

objection to statement concerning other crime of defendant was not sufficient to preserve issue of admissibility under

Rule 404. U.S. v. Montemayor, C.A.Sth, 1982, 684 F.2d 1118, 1121. Where counsel’s objection to admissibility of

other crimes was limited to Rule 403, the objection did not adequately raise issue of compliance with Rule 404(b) and

issue could only be raised if it was plain error. U.S. v. Kloock, C.A.Sth, 1981, 652 F.2d 492, 494. The Evidence

Rules require that an objection to evidence of other crimes be specific; this requirement was not satisfied by the

statement: "This is objected to. That is not a proper place in this trial." U.S. v. Long, C.A.3d, 1978, 574 F.2d 761,

765. Objection that evidence was "collateral" did not suffice to preserve claim that its admission violated Rule 404(b).

State v. Bissonette, 1985, 488 A—.2d 1231. 1237, 145 Vt. 381. Objection to other crimes evidence under

Wis.Stats.Ann. s 904.04(2) was sufficient despite fact it did not cite the section where defense counsel argued to trial

judge that if the evidence that circumstantially showed drunk driving were admissible, so would a conviction for that

offense. State v. Draize, 1979, 276 N.W.2d 784, 88 Wis.2d 445.

But see Courts hold that relevance objection does not suffice to preserve Rule 404(b) objection, either alone or in

conjunction with assertion of Rule 403. U.S. v. Chaidez, C.A.7th, 1990, 919 F.2d 1193, 1202-1203; U.S. v.

Harris, C.A.10th, 1990, 903 F.2d 770, 776-777; U.S. v. Diaz, C.A.2d, 1989, 878 F.2d 608, 616; U.S. v.

Carroll, C.A.7th, 1989, 871 F.2d 689, 691; U.S. v. Laughlin, C.A.7th, 1985, 772 F.2d 1382, 1391; Bryant v.

Consolidated Rail Corp., C.A.lst, 1982, 672 F.2d 217, 220; U.S. v. Singh, C.A.2d, 1980, 628 F.2d 758, 762;

State v. Casteneda, App.1982, 642 P.2d 1129, 1133, 97 NM. 670; State v. Fredrick, 1986, 729 P.2d 56, 60 n.

3, 45 Wn.App. 916; State v. Platz, 1982, 655 P.2d 710, 33 Wn.App. 345.
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FN22. Invoking discretion An objection on grounds of relevance is sufficient to also raise claim that evidence should

have been excluded under Rule 403, given the close relationshipjbet'ween the two rules. U.S. v. Afjehei, C.A.2d,

1989, 869 F.2d 670, 673. Court rejects argument that because the balancing test of Rule 403 is virtually subsumed in

Rule 404(b) via the Advisory Committee’s Note, an objection under Rule 404(b) is sufficient to trigger duty to balance

under Rule 403. U.S. v. Manso—Portes, C.A.7th, 1989, 867 F.2d 422, 426. This is especially important in the Third

Circuit where one decision can be read as requiring the objector to add an invocation of Rule 403 to his objection if he

intends to attack the court’s exercise of discretion on appeal. U.S. v. Long, C.A.3d, 1978, 574 F.2d 761, 766.

However, in that case the defendant failed to make an adequate objection and it is possible that the court’s holding is

limited to that situation. Defendant could not raise error in admission of evidence of other crimes where he neither

objected under Cal.Evid.Code s 1101 nor invoked the court’s discretion to exclude under Cal.Evid.Code s 352 and

there was nothing in the record to suggest that judge understood that objection was being made on these grounds.

People v. Salinas, 1982, 182 Cal.Rptr. 683, 131 Cal.App.3d 925. Objection that evidence of gang membership was so

prejudicial as to outweigh any probative value was sufficient to invoke the discretion of the trial court under

Cal.Evid.Code s 352. People v. Perez, 1981, 170 Cal.Rptr. 619, 114 Cal.App.3d 470. Objection of lack of foundation

was not adequate to raise objections as to prejudicial effect of mug shots. State v. McCardell, Utah, 1982, 652 P.2d

942. Defendant cannot complain of trial judge’s failure to balance prejudice against probative worth where he did not

object or move to strike the evidence of a prior brawl. State v. Stawicki, 1979, 286 N.W.2d 612, 93 Wis.2d 63.

FN23. Must show relevance Trial court’s failure to follow "rigorous criteria for admitting evidence of other crimes" by

not showing an evidentiary hypothesis to justify admissibility is harmless error if the appellate court can construct one

on its own. U.S. v. Doran, C.A.lOth, 1989, 882 F.2d 1511, 1523—1524. "In the Rule 404(b) context, similar act

evidence is relevant only if the jury can reasonably conclude that the act occurred and that the defendant was the

actor." Huddleston v. U.S., 1988, 108 S.Ct. 1496, 1501, 485 U.S. 681, 99 L.Ed.2d 771. In drug prosecution,

evidence of murder of pilot to whom money was owed for past smuggling and who was withholding the use of plane

needed for future smuggling was relevant to prove intent to continue the conspiracy. U.S. v. Meester C.A.llth, 1985,

762 F.2d 867. 874. Evidence of other crimes must meet the standard of relevancy set forth in Rule 401; this is a

function of the similarity between the charged and uncharged crimes. U.S. v. Dothard, C.A.llth, 1982, 666 F.2d 498,

502. Caution and judgment are called for in receiving evidence of other crimes; trial judge should require the

prosecution to explain why the evidence is relevant and necessary. U.S. v. Reed, C.A.6th, 1981, 647 F.2d 678, 687.

Unless the relevance of proof of prior crime to some issue in criminal trial can be shown, it must be excluded. U.S. v.

Foskey, C.A., 1980, 636 F.2d 517, 523, 204 U.S.App.D.C. 245. As a predicate to the determination that the extrinsic

offense is relevant, the prosecution must offer proof demonstrating that the defendant committed the offense. U.S. v.

Brown, C.A.5th, 1979, 608 F.2d 551, 555. There is no presumption that other crimes evidence is relevant. U.S. v.

Mohel, C.A.2d, 1979, 604 F.2d 748, 751. There is no presumption that other crimes evidence is relevant. U.S. v.

Manafzadeh, C.A.2d, 1979, 592 F.2d 81, 86. Government has the burden of showing that evidence offered under

Rule 404(b) is relevant to prove one of the excepted facts and that it is more probative than prejudicial to the

defendant. U.S. v. Hernandez-Miranda, C.A.9th, 1979, 601 F.2d 1104, 1108. A trial judge faced with an other-

crirnes evidence problem should require the government to explain why such evidence is relevant and necessary. U.S.

v. DeVaughn, C.A.2d, 1979, 601 F.2d 42, 45. Evidence that defendant was in company of a man who was arrested

in airport with cocaine in his suitcase was not relevant to show that he hired woman to travel with him with cocaine in

her girdle. U.S. v. Mann, C.A.lst, 1978, 590 F.2d 361, 370. Evidence of subsequent rape was not relevant to prove

charged rape. U.S. v. Aims Back, C.A.9th, 1979, 588 F.2d 1283, 1286. Relevancy of evidence of other crimes must

be examined with care and if connection with the crime charged is.not clearly perceived, doubts should be resolved in

favor of the accused. People v. Guerrero, 1976, 129 Cal.Rptr. 166, 16 Cal.3d 719, 548 P.2d 366. Evidence of co-

defendant’s prior trademark infringements had no relevance against defendant in prosecution for passing fraudulent

traveler’s checks. People v. Jones, 1983, 336 N.W.2d 889, 126 Mich.App. 191. Evidence that four days before

handgun robbery of a drug store the defendant pulled a knife on a clerk who tried to apprehend him for stealing a

bottle of perfume was relevant to show defendant was in area at the time of the charged crime, that he had a mustache,

and was willing to use weapon. State v. Kumpula, Minn.1984, 355 N.W.2d 697, 703. The first two facts could have

been proved without showing the crime; the last looks like an inference as to character. For a case in which the court

does not state the grounds for supposing the evidence to be relevant and relevance is not obvious, see State v. Thomas,

Minn.App.l985, 360 N.W.2d 458 (in rape—burglary where defendant had first attempted to seduce victim by claiming

to be football star, evidence of similar seduction attempt was admissible). In prosecution for arson, evidence that the
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defendant had taken money from purse of vietima year earlier waisir’relevant. Dorsey v. State, 1980, 620 P.2d 1261,

96 Nev. 951. In order to gain admission of evidence of other crime, counsel must identify the consequential fact and

articulate precisely the evidential hypothesis by which it may be inferred from the commission of the other crime. State

v. Ohnstad, N0.Dak.1984, 359 N.W.2d 827, 838. Court should not jump into listed categories, but should begin by

considering the basic relevancy of other crimes evidence. State v. Johns, 1986, 725 P.2d 312, 320, 301 Or. 535.

Evidence offered under Rule 404(b) must also satisfy Rule 401 and be relevant to prove some controverted fact other

than propensity to commit crime. State v. Morgan, 1986, 340 S.E.2d 84, 91, 315 N.C. 626. The admissibility of

evidence of other crimes under Utah R.Ev. 55 turns on whether it is relevant to prove some material fact. State v.

Forsyth, Utah 1982, 641 P.2d 1172, 1175. In deciding whether or not to admit evidence of other crimes, trial judge

must first decide if it is relevant to issue on which it is offered, then balance probative worth against prejudice. State v.

Saltarelli, 1982, 655 P.2d 697, 98 Wash.2d 358. Krivosha, Langsworth & Pirsch, Relevancy: The Necessary Element

in Using Evidence of Other Crimes, Wrongs or Bad Acts to Convict, 1981, 60 Neb.L.Rev. 657.

But see It is defendant’s burden to show that other crimes evidence was irrelevant. U.S. v. Culver, C.A.8th,

1991, 929 F.2d 389, 391 (but possible to read this as meaning this is a burden on appeal when evidence has been

admitted at trial).

FN24. Burden of proof Evidence that defendant had once flown a plane to Colombia was not admissible to prove his

intent in possessing cocaine where there was not a shred of evidence of his intent in making the Colombia flight. U.S.

v. Chilcote, C.A.llth, 1984, 724 F.2d 1498, 1503. Rule 404(b) does not require proof that defendant was aware of

acts offered to show his motivation as jury could reject his contrary testimony and infer knowledge from acts proved.

Bohannon v. Pegelow, C.A.7th, 1981, 652 F.2d 729, 733. It is the government’s burden to show that other crimes

evidence is relevant and that is more probative than prejudicial. U.S. Herrera-Medina, C.A.9th, 1979, 609 F.2d 376,

379.

FN25. Jury determines The Supreme Court so held in Huddleston v. U.S., 1988, 108 S.Ct. 1496, 485 U.S. 681, 99

L.Ed.2d 771, discussed at footnote 25.1 in this supplement. Evidence that defendant made large investments in real

estate was relevant to prove narcotics transactions under Rule 404(b) because jury could infer that defendant was

laundering proceeds of crime. U.S. v. Towers, C.A.7th, 1985, 775 F.2d" 184, 187. While Fifth and Eleventh Circuits

believe that preliminary facts in proof of other crimes is for the jury, Seventh Circuit believes this is a function of the

judge under Rule 104(b). U.S. v. Byrd, C.A.7th, 1985, 771 F.2d 215, 222 n. 4.

FN27. Determined by judge This view was emphatically rejected by the Supreme Court in Huddleston v. U.S., 1988,

108 S.Ct. 1496, 1500, 485 U.S. 681, 99 L.Ed.2d 771. Policy of Rule 404(b) would not be served by giving the jury

the function of determining the preliminary facts in the admission of the evidence of other crimes. U.S. v. Byrd,

C.A.7th, 1985, 771 F.2d 215, 222 n.4. It was not necessary for judge to charge jury that it must find that other crimes

were committed by "clear and convincing evidence"; preliminary fact could be decided against proponent under Rule

104(b) by judge only if jury could not reasonably find defendant committed crime. U.S. v. Pepe, C.A.llth, 1984, 747

F.2d 632, 670 n. 74. Determination of preliminary facts which are needed to make other crimes evidence admissible

is to be made by the trial judge. U.S. v. Day, C.A.1979, 591 F.2d 861, 878, 192 U.S.App.D.C. 252. The contrary

view is taken in U.S. v. Beechum, C.A.Sth, 1978, 582 F.2d 898, 913. In determining whether prior crime has been

proved by clear and convincing evidence, court can consider evidence of yet another uncharged crime that was not

admitted in evidence. State v. Luna, Minn.1982, 320 N.W.2d 87. The question of whether the proof of a prior crime

meets the "clear and convincing" standard is for the trial judge under Minn.R.Ev. 104(a), not the jury under Rule

104(b). State v. Matteson, Minn.1979, 287 N.W.2d 408. The Comment to Prop.N.Y.Evid.Code s 404(b) says that

preliminary facts regarding the admission of other crimes evidence are to be determined by the judge under the New

York equivalent of F.R.Ev. 104(a). Evidence of other crimes was properly admitted after extensive pretrial hearing in

which nine wimesses testified and trial judge made findings of fact and conclusions of law. State v. Wedemann,

S.D.1983, 339 N.W.2d 112, 115. For a contrary opinion, see Kuhns, The Propensity to Misunderstand The Character

of Specific Acts Evidence, 1981, 66 Iowa L.Rev. 777, 800.

FN28. Offer of proof 'I‘rial court is not required to hold hearing on admissibility of other crimes evidence; all that is

required is that the judge be satisfied that there is enough evidence so that a jury could decide that defendant committed
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the act. U.S. v. Carter, C.A.11th, 1985, 760.3% 1568, 1579.. Rule 103 bars appellate reversal for exclusion of

evidence of other crimes offered to support cori‘rcion defense \vhereihbiadequate offer of proof was made in trial court.

U.S. v. Morlan, C.A.9th, 1985, 756 F.2d 1442, 1447. Court was not required to hold hearing outside presence of

jury on admissibility of other crimes evidence Where adequate offer of proof was made, evidence was fully explained in

the prosecutor’s brief, and explained again at a bench conference at trial. U.S. v. Lavelle, C.A.D.C.1985, 751 F.2d

1266, 1279 n. 17. For a case enforcing a severe requirement for offers of proof by defendant seeking to prove other

crimes of government witness, see U.S. v. Cutler, C.A.9th, 1982, 676 F.2d 1245, 1250. Where evidence of other

crimes is offered, Rule 104(c) and prior decisions require that the trial judge hold a hearing out of the presence of the

jury concerning its admissibility. U.S. v. Benton, C.A.5th, 1981, 637 F.2d 1052, 1055. The trial court was

commended for hearing evidence of prior Bad acts in camera before permitting them to be introduced into evidence

before the jury in U.S. v. McPartlin, C.A.7th, 1979, 595 F.2d 1321, 1345. The failure of the trial court to conduct a

preliminary hearing into the admissibility of other crimes evidence is not reversible error. U.S. v. Black, C.A.5th,

1979, 595 F.2d 1116, 1117. For a case in which the prosecutor made an offer of proof to avoid jeopardizing his case

if the court thought the evidence inadmissible, a sort of "reverse motion in limine," see U.S. v. McFadyen-Snider,

C.A.6th, 1977, 552 F.2d 1178, 1181. This procedure was employed in U.S. v. Brunson, C.A.5th, 1977, 549 F.2d

348, 358. Questions as to the admissibility of other crimes evidence must be determined out of the presence or hearing

of the jury. People v. Campbell, 1976, 133 Cal.Rptr. 815, 63 Cal.App.3d 599. Witnesses need not testify at hearing

on the admissibility of other crimes evidence; it is enough that prosecutor state the substance of the expected evidence.

State v. Breazeale, 1986, 714 P.2d 1356, 1360, 238 Kan. 714. Trial court properly determined admissibility of other

crimes evidence out of the presence of the jury. State v. Shepherd, 1983, 657 P.2d 1112, 232 Kan. 614. While it

would be preferable for the prosecutor to make an offer of proof showing details of other offense, this was not required

where the defense did not insist on one and evidence was never offered because defense to which it was relevant was

not made. People v. Johnson, 1983, 333 N.W.2d 585, 124 Mich.App. 80. In ruling on admissibility of evidence of

other crimes, trial court can rely on avowal of prosecutor as offer of proof without requiring a question—and-answer

offer from witness. State v. McAdoo, Minn.1983, 330 N.W.2d 104. Trial judge followed correct procedure in

requiring state to make case for admission of evidence of prior crime in a hearing outside presence of jury in which

judge was apprised of quantum and quality of. proof that defendant had committed the crime and then balanced

probative value and prejudice. Petrocelli v. State, Nev.1985, 692 P.2d 503, 507. Better practice is for proponent of

evidence of other crimes to obtain a ruling on the admissibility of the evidence out of the presence of the jury before

offering it in evidence. State v. Morgan, 1986, 340 S.E.2d 84, 92, 315 NC. 626. When other crimes evidence is

tendered, it is desirable for the court to require a proffer out of the presence of the jury and make a record of its

finding under Rule 403. Elliot v. State, Wyo.1979, 600 P.2d 1044, 1.049 n. 1.

FN29. Must specify issue Prosecution must show why other crimes evidence is relevant and necessary to prove a

specific element of the charged crime. U.S. v. Yeagin, C.A.5th, 1991, 927 F.2d 798, 803; U.S. v. Porter, C.A.lOth,

1989, 881 F.2d 878, 884; U.S. v. Kendall, C.A.lOth, 1985, 766 F.2d 1426, 1436; U.S. v. Shackleford, C.A.7th,

1984, 738 F.2d 776, 780; U.S. v. Biswell, C.A.lOth, 1983, 700 F.2d 1310, 1317; U.S. v. Figueroa, C.A.2d, 1980,

618 F.2d 934, 939 n. 2. Judge who admits evidence of other crimes must specify under which provision of Rule

404(b) it is being admitted. U.S. v. Westbrook, C.A.8th, 1990, 896 F.2d 330, 334. Failure of prosecution to specify

the purpose of introduction of other crimes evidence and attempt to justify this on all the grounds listed in 404(b)

warrants inference that purpose was simply to prejudice defendant rather than prove some specific element of the

charged crime. U.S. v. Fortenberry, C.A.5th, 1988, 860 F.2d 628, 633. Where instructions limited use of other

crimes evidence to one purpose, court could not justify its admissibility on some other ground. U.S. v. Rappaport,

Ct.Mi1.App.1986, 22 M.J. 445, 447. Testimony of other crimes should not have been admitted where offeror stated

baldly that the purpose was to show penchant for violence. L-ataille v. Ponte, C.A.lst, 1985, 754 F.2d 33, 36. One

court, while criticizing prosecution for refusal to do this either at trial or on appeal, went on to justify admissibility on

concededly weak grounds. U.S. v. Mehrmanesh, C.A.9th, 1982, 689 F.2d 822, 831. Evidence of other crimes was

not admissible when the prosecution stated that the purpose of the evidence was to show the defendant’s propensity to

lie and thus show guilt of the charge of making false statement to enlistment officer. U.S. v. Dothard, C.A.11th, 1982,

666 F.2d 498, 504. On appeal, decision admitting evidence of other crimes will be upheld if it is admissible on any

ground; it is not necessary that the ground relied upon have been specified in the trial court. U.S. v. Green, C.A.9th,

1981, 648 F.2d 587, 592. Although preferred procedure would have been for defendant to invoke Rule 404(b) instead

of Rule 609(a), he is not barred from asserting error in excluding evidence of violent acts of victim to show his fear in
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support of claim of self-defense where his theory of admissibility was clearly outlined to the trial court. Government of

Virgin Islands v. Carino, C.A.3d, 1980, 631 F.2d 226, 230. Although the prosecution did not attempt to justify

introduction of evidence of other crimes under Rule 404(b) and the trial court did not give any reasons for admitting

the evidence, no such specification is necessary as long as the evidence was in fact admissible under the rule. U.S. v.

Provenzano, C.A.3d, 1980, 620 F.2d 985, 993. Although evidence of other crimes might have been relevant to prove

state of mind of defendants, appellate court could not use that theory to salvage case where evidence was admitted on

an erroneous theory and under erroneous instructions; potential unfairness of permitting the assertion of new theory on

appeal is substantial. U.S. v. Pantone, C.A.3d, 1979, 609 F.2d 675, 681. One appellate court has thought it proper to

justify the admission of the evidence on other grounds despite the fact that the trial judge admitted it on the issue of

"intent", because the instruction given at the end of the trial listed all of the other grounds in Rule 104(b). U.S. v.

Albert, C.A.5th, 1979, 595 F.2d 283, 288 n. 11. When evidence of other crimes is offered, the prosecutor’s first duty

is to identify with specificity the purpose for which the evidence is admissible; this duty is not satisfied by reciting

litany of all the purposes listed in Rule 404. People v. Golochowicz, 1982, 319 N.W.2d 518, 413 Mich. 298. In

determining relevance of evidence of other crimes, trial court must first identify the purpose for which the evidence is

offered. State v. Saltarelli, 1982, 655 P.2d 697, 98 Wash.2d 358.

FN30. Point to element Defendant’s plea of not guilty puts in issue every element of crime charged. U.S. v.

Mothershed, C.A.8th, 1988, 859 F.2d 585, 589. The Ninth Circuit has accused other circuits of accepting the view

that a plea of not guilty puts in issue all of the elements of the offense and justifies use of other crimes without any

inquiry into what issues were actively contested at trial. U.S. v. McKoy, C.A.9th, 1985, 771 F.2d 1207, 1214 n. 4. By

pleading not guilty, the defendant puts in issue all elements of the charged crime; the prosecution is not required to

wait until the defense puts in evidence asserting a lack of one of the elements but may prove other crimes in

anticipation of defense. U.S. v. Gilmore, C.A.8th, 1984, 730 F.2d 550, 554. Since plea of not guilty placed in issue

the defendant’s membership in charged conspiracy, it was not necessary for prosecution to wait for defense case before

introducing other crimes on this issue. U.S. v. Wagoner, C.A.8th 1983, 713 F.2d 1371, 1375. In conspiracy case in

11th Circuit, the mere entry of plea of not guilty puts issue of intent in issue even though defendant denies commission

of acts. U.S. v. Kopituk, C.A.llth,'1982, 690 F.2d 1289, 1334.

FN31. "Fancy defenses" The Thompson argument was adopted by the court in State v. Harris, App.1985, 365 N.W.2d

922, 926, 123 Wis.2d 231. For an example of an appellate court engaged in just this sort of game, see U.S. v. Lewis,

C.A.1983, 701 F.2d 972, 226 U.S.App.D.C. 236 (after prosecution elicited on cross-examination that car in which he

was riding had a valid sticker, it was proper to permit prosecution to prove that defendant had been arrested on

outstanding assault warrant to rebut possible inference that arrest which turned up blackjack defendant was charged

with possessing was illegal and high-handed even though defense counsel indicated he had no intent to raise any such

claim; no attempt to explore possible alternatives to the introduction of evidence suggesting that defendant was of

assaultive character and thus likely to use blackjack for violent purposes).

FN33. Read into codes Where co-defendants did not dispute that they were together at time of charged crime and the

only issue was which was the triggerman, there was no disputed issue to which evidence that they had committed five

prior robberies together was relevant. People v. Holt, 1984, 208 Cal.Rptr. 547, 555, 37 Cal.3d 436, 690 P.2d 1207.

Evidence of other crimes must be relevant to an ultimate fact actually in dispute. People v. Dellinger, 1984, 209

Cal.Rptr. 503, 511, 163 Cal.App.3d 284. Evidence of other crimes must be offered upon an issue which will

ultimately prove to be material to the prosecution’s case. People v. Gerrero, 1976, 129 Cal.Rptr. 166, 16 Cal.3d 719,

548 P.2d 366. Before receiving evidence of other crimes, the court should require a showing of materiality and

necessity. People v. Eastmon, 1976, 132 Cal.Rptr. 510, 61 Cal.App.3d 646. Under Wis.Stats.Ann. s 904.01,

evidence is not relevant unless it proves a material fact; it was therefore error to admit evidence of a prior rape where

the defense in charged rape was consent because such evidence is not relevant to the issue of consent. State v. Alsteen,

1982, 324 N.W.2d 426, 108 Wis.2d 723.

FN34. "Nearly every court" Defendant placed identity in issue by denying any participation in charged robbery. U.S.

v. Connelly, C.A.7th, 1989, 874 F.2d 412, 418. It was error to admit other crime to prove motive and opportunity

where defense conceded both of these. U.S. v. Fortenberry, C.A.5th, 1988, 860 F.2d 628, 634. Before evidence of

other crimes is admissible, the trial court must find that it is relevant to some material issue. U.S. v. McKoy, C.A.9th,
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1985, 771 F.2d 1207, 1214. Evidence of othercrimes may not he admitted unless relevant to an actual issue in the

case. U.S. v. Hodges, C.A.9th, 1985, 770 F.2d 1475, 1479. Where {trial court instructed jury that identity was "the

most important issue in the case", it is obvious that identity is in issue. U.S. v. DiGeronimo, C.A.2d, 1979, 598 F.2d

746, 753. Evidence of other crime was not admissible to show identity where defendant was admittedly the person

present in auto in which drugs were found and the disputed issue was his possession of drugs; prior crimes evidence

may not be introduced on issues that are not contested. U.S. v. Foskey, C.A., 1980, 636 F.2d 517, 524, 204

U.S.App.D.C. 245. Other crimes evidence is never admissible unless it is necessary to prove a material fact such as

those listed in Rule 404(b). U.S. v. Shelton, C.A.1980, 628 F.2d 54, 56, 202 U.S.App.D.C. 54. To be admissible

under F.R.Ev. 404(b), evidence of other crimes must be relevant to some disputed issue in the trial and its probative

value must not be substantially outweighed by the rise of unfair prejudice. U.S. v. Figueroa, C.A.2d, 1980, 618 F.2d

934, 939. The Seventh Circuit appears to be retreating from Frierson though without overruling it. In U.S. v. Miroff,

C.A.7th, 1979, 606 F.2d 777, 780, the court said that the government could introduce evidence of other crimes to

show the defendant’s knowledge that certain property was stolen even without any contention by the defense that such

knowledge was lacking inasmuch as knowledge was an element of the crime. Evidence of other crimes must be

relevant to an actual issue in the case in order to be admissible under Rule 404(b). U.S. v. Mohel, C.A.2d, 1979, 604

F.2d 748, 751. If defendant concedes the issue to which other crimes evidence is relevant, the evidence may be

inadmissible not only under Rule 403 but also Rule 404(b). U.S. v. Danzey, C.A.2d, 1979, 594 F.2d 905, 914 n. 9.

Under Rule 404(b), an issue on which the other crimes evidence is admissible must be raised at trial before the

evidence can be introduced. U.S. v. Peltier, C.A.8th, 1978, 585 F.2d 314, 321. In prosecution for distribution of

heroin, the government is required to prove that the distribution was intentional; defendant’s general denial of acts did

not remove issue of intent from the case and the government was entitled to anticipate defense of lack of intent. U.S. v.

Jardan, C.A.8th, 1977, 552 F.2d 216, 219. Evidence of prior extortionate transactions was admissible to prove intent

where intent was in issue in the trial. U.S. v. Largent, C.A.6th, 1976, 545 F.2d 1039, 1043. Where the government

concedes that no mental element was in issue, evidence of other crimes is not admissible to show motive, intent, or the

like. U.S. v. Park, C.A.5th, 1976, 525 F.2d 1279, 1284 n. 6. Evidence of other crimes is inadmissible if the issue to

which it is relevant is not expressly in dispute. People v. Alcala, 1984, 205 Cal.Rptr. 775, 790, 36 Cal.3d 604, 685

P.2d 1126. Where neither identity or intent was in issue, evidence was inadmissible because all other crimes could

prove was the defendant’s disposition to act in the way he was accused of acting. People v. Gordon, 1985, 212

Cal.Rptr. 174, 189, 165 Cal.App.3d 839. Where defense was that charged rape of daughter did not take place, there

was no issue of intent or identity on which evidence of rape of other daughter would be admissible. State v. Goodrich,

Me.1981, 432 A.2d 413, 417. Materiality requires that there must be a genuine controversy about the fact that other

crimes evidence is offered to prove; where the defendant denied delivering anything to informant, there was no issue

concerning her knowledge of the nature of cocaine. People v. Rosen, 1984, 358 N.W.2d 584, 136 Mich.App. 745.

Where defense was that acts were never committed, intent was not in issue and it was error to admit evidence of other

crimes to prove it. People v. Key, 1982, 328 N.W.2d 609, 121 Mich.App. 168. Evidence of other crimes under

Mich.R.Ev. 404(b) must be offered on a factor that is material to the determination of defendant’s guilt of charged

offense. People v. Golochowicz, 1982, 319 N.W.2d 518, 413 Mich. 298. Before evidence can be admitted under

Mich.R.Ev. 404(b) it must be offered for some "material" purpose; issue is material when defendant disputes it in

opening argument, by cross—examination of prosecution witnesses, or presenting affirmative evidence. People v.

Hawley, 1982, 317 N.W.2d 564, 112 Mich.App. 784, judgment reversed on other grounds 332 N.W.2d 398, 417

Mich. 975. In order to be admissible under Mich.R.Ev. 404(b), evidence must not only be directed at one of the

specified purposes but that purpose must be one that is "in issue" in the case. People v. Major, 1979, 285 N.W.2d

660, 407 Mich. 394. Since motive for soliciting act of prosecution is obvious, it was not a material issue in case and

prior acts of prostitution were not admissible to prove motive. State v. Matthews, 1984, 471 N.E.2d 849, 14 Ohio

App.3d 440. If the fact for which evidence of other crimes is offered is of no consequence to the outcome of the

action, the evidence should be excluded. State v. Saltarelli, 1982, 655 P.2d 697, 98 Wash.2d 358. Evidence is not

admissible under Rule 404(b) even if it fits within an exception thereto if the point it is offered to prove is not at issue.

State v. Harris, App.1985, 365 N.W.2d 922, 925, 123 Wis.2d 231. Where the defendant denied that he had touched

the child, his intent to molest was not an issue in the case. State v. Sonnenberg, 1984, 344 N.W.2d 95, 101, 117

Wis.2d 159.

FN35. Contrary opinions Seventh Circuit does not permit defendant to remove issue of specific intent from case by

relying on some defense that does not contest the issue of intent. U.S. v. Chaimson, C.A.7th, 1985, 760 F.2d 798,
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808. In every conspiracy case, a not guilty plea renders the defendant’s intent a material issue and other crimes

evidence is admissible unless the defendant affirmatively takes the issue of intent out of the case. U.S. v. Roberts,

C.A.5th, 1980, 619 F.2d 379, 383. Whether a mere plea of not guilty justifies the prosecution in introducing extrinsic

evidence in its case in chief is an open question in this circuit. U.S. v. Beechum, C.A.5th, 1978, 582 F.2d 898, 915.

For the sorry state of the precedents in California, see the scholarly opinion of Kaus, J ., for the court in People v.

Tassell, 1984, 201 Cal.Rptr. 567, 36 Cal.3d 77, 679 P.2d 1. Conlon & O’Connor, Evidence: Recent Developments in

the Seventh Circuit, 1982, 58 Chi.-Kent L.Rev. 417, 428.

FN36. Deleted provision Because Rule 401 makes evidence relevant even when offered on an uncontested issue,

evidence of other crimes is admissible to prove intent even when the issue of intent is not contested. U.S. v. Roberts,

C.A.5th, 1980, 619 F.2d 379, 382 n. l. The Fifth Circuit has read this deletion as having repealed the requirement that

the issue be in dispute except in cases in which intent is not an element of the crime. U.S. v. Beechum, C.A.5th, 1978,

582 F.2d 898, 914 n. 19. However, the court reads the requirement back into the balancing test. See 5 5250 n. 29.

FN37. Consider under Rule 403 Where the defendant does not contest intent, evidence of other crimes offered on that

issue is inadmissible because the incremental probative value of the evidence is inconsequential when compared to its

prejudice. U.S. v. Roberts, C.A.5th, 1980, 619 F.2d 379, 382. Comment, Federal Rules of Evidence--Rule 404(b)

Limits The Admission Of Other Crimes Evidence, Under An Inclusionary Approach, To Cases Where It Is Relevant

To An Issue In Dispute, 1980, 55 Notre Dame L. 574, 586-587.

FN38. Stipulation If the defense had conceded intent, court would have been obliged to remove issue from case and

foreclose the use of other crimes evidence to prove it. U.S. v. Ortiz, C.A.2d, 1988, 857 F.2d 900, 905. The court

ducked the issue in U.S. v. Dynalectric Co., C.A.11th, 1988, 859 F.2d 1559, 1581 n. 31. But other courts have

accepted the controlling effect of an offer to stipulate: U.S. v. Yeagin, C.A.5th, 1991, 927 F.2d 798, 801 (offer to

stipulate to intent to distribute drugs and to prior felony on weapons count); Wierstak v. Heffernan, C.A.1st, 1986, 789

F.2d 968, 972 (stipulation to probable cause bars evidence of crime plaintiff was accused of committing); U.S. v.

McDowell, C.A.D.C., 1985, 762 F.2d 1072, 1076 n. 4 (offer to stipulate to intent will exclude other acts under Rule

403); U.S. v. Franklin, C.A.10th, 1983, 704 F.2d 1183 (refusal to stipulate to racial intent justifies admission of other

racial crimes); U.S. v. Reed, C.A.2d, 1981, 639 F.2d 896, 906 (refusal to stipulate to knowledge and intent justifies

use of other crimes to prove); U.S. v. DeJohn, C.A.7th, 1981, 638 F.2d 1048, 1053 (prosecution refusal to stipulate to

be taken into account in Rule 403 balancing); U.S. v. Mohel, C.A.2d, 1979, 604 F.2d 748, 753 (unequivocal offer to

stipulate removes issues in drug prosecution); U.S. v. DeVaughn, C.A.2d, 1979, 601 F.2d 42, 46 (evidence of identity

inadmissible where prosecution refused to accept stipulation of identity). The principle seems to be accepted by cases

that find the stipulation inadequate to justify exclusion: U.S. v. Davis, C.A.5th, 1986, 792 F.2d 1299, 1305 (stipulation

to fact A does not exclude when relevant to fact B); U.S. v. Martin, C.A.4th, 1985, 773 F.2d 579, 583 (stipulation of

amount of unreported income did not bar evidence of crimes to show source); U.S. v. Sliker, C.A.2d, 1984, 751 F.2d

477, 487 (offer to stipulate lacked sufficient clarity to remove issue); U.S. v. Pedroza, C.A.2d, 1984, 750 F.2d 187,

201 (offer to stipulate drugs were ransom demand did not suffice to show motive for kidnapping this particular victim

and thus intent); U.S. v. Rubio, C.A.9th, 1983, 727 F.2d 786, 797 (stipulation of conviction did not bar proof of

details thereof); U.S. v. Wilkes, C.A.5th, 1982, 685 F.2d 135, 137 (stipulation of intent that denied intent did not bar

proof of intent); U.S. v. Provenzano, C.A.3d, 1980, 620 F.2d 985, 1004 (offer to stipulate to mediate fact that

imprisonment was relevant to prove did not bar evidence where it left ultimate fact in dispute). District court properly

refused to accept defense stipulation of intent that was inconsistent with proffered defense but it erred in not doing so

after defense altered theory to make it consistent with stipulation. U.S. v. Colon, C.A.2d, 1989, 880 F.2d 650, 658-

659.

State cases The better course would be to require acceptance of defense stipulation that would have avoided any

necessity to show that defendant was a suspect in another case in order to authenticate a mug shot. Braaten v.

State, Alaska App.1985, 705 P.2d 1311, 1317. If a defendant offers to admit the existence of an element of the

crime, the prosecutor must accept that offer and refrain from introducing evidence of other crimes to prove that

element. People v. Hall, 1980, 167 Cal.Rptr. 844, 28 Cal.3d 143, 616 P.2d 826. Although knowledge of nature

of narcotic is an essential element of crime of selling drugs, this element may be established by stipulation to

avoid prejudice to accused by use of prior conviction to prove knowledge; where it is possible to meet issue by
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stipulation, it is error to refuse to do so. People v. Washington, 1979, 157 Cal.Rptr. 58, 95 Cal.App.3d 488.

Where the defense offered to stipulate to elements of charged crime and this would not unjustly impair the

prosecution’s case, it was error to permit the prosecution to prove prejudicial details of other crime. People v.

Perry, 1985, 212 Cal.Rptr. 793, 798, 166 Cal.App.3d 924. In prosecution for being a felon in possession of

weapon, defendant should be permitted to stipulate to felon status in cases where prior conviction is not relevant

to other issues in the case. State v. Davidson, Minn.1984, 351 N.W.2d 8, 11. So long as defendant does not

stipulate to identity, it is an issue that can be proved by other crimes. State v. Shaffer, Utah 1986, 725 P.2d 1301,

1308.

But see Prosecution need not accept defense stipulation but can insist on proving fact by other crimes evidence

despite offer to stipulate. U.S. v. Zalman, C.A.6th, 1989, 870 F.2d 1047, 1056; U.S. v. Booker, C.A.8th, 1983,

706 F.2d 860, 862; U.S. v. Campbell, C.A.9th, 1985, 774 F.2d 354, 356.

FN39. Control order of proof A similar view is taken in A.B.A. Section of Litigation, Emerging Problems Under The

Federal Rules of Evidence, 1983, pp. 66-67. If the court does not do this, it may have to give the jury a futile

instruction to the jury to disregard the evidence when it later turns out the evidence should be excluded. See, e.g., U.S.

v. Curcio, C.A.2d, 1985 , 759 F.2d 237, 240. The safer course in offering similar act evidence is for the prosecution

to rest, reserving out of the presence of the jury the right to reopen to present such evidence in the event the defendant

rests without introducing evidence. U.S. v. Figueroa, C.A.2d, 1980, 618 F.2d 934, 939 n. 1. While the cases suggest

that it is wise for the government to wait to see how the case develops before offering other crimes evidence so that it

can show need, at least where prejudice is substantial and probative worth slight, there is no rule prohibiting the use of

such evidence during the prosecution’s case-in—chief. U.S. v. Herrera-Medina, C.A.9th, 1979, 609 F.2d 376, 379 n. 1.

Where the defendant relied on defense of duress and other crime was relevant to that defense, it was proper to permit

the prosecution to prove the other crime during its case-in—chief. U.S. v. Hearst, C.A.9th, 1978, 573 F.2d 579. Trial

judge properly deferred ruling on admission of evidence that defendant possessed a gun similar to one used in bank

robbery until all of the other proof had been introduced so that he better weigh probative worth against prejudice. U.S.

v. Robinson, C.A.2d, 1977, 560 F.2d 507, 515. '

FN40. Other evidence first While it is usually better for judge to wait to admit other crimes evidence until rebuttal,

when it was clear that the defendant would rely on intent as defense, it was proper to admit the evidence during the

prosecution’s case-in—chief. U.S. v. Lavelle, C.A.D.C.1985, 751 F.2d 1266, 1278 n. 16. Where defendant never did

affirmatively take his intent out of the case, it was not error to permit the prosecution to prove other crimes as part of

its case-in—chief. U.S. v. Mergist, C.A.Sth, 1984, 738 F.2d 645, 650. It was eminently reasonable for trial judge to

exclude evidence of other crimes until the close of the prosecution’s case. U.S. v. Hadaway, C.A.4th, 1982, 681 F.2d

214, 217. Where it was abundantly obvious before case began that identity of robbers would be the only major issue,

it was proper to permit proof of 15 other robberies during the prosecution’s case since otherwise there might be no

evidence on crucial issue. U.S. v. Danzey, C.A.2d, 1979, 594 F.2d 905, 912. Trial court properly exercised his

discretion by waiting until the close of the government’s case to permit the introduction of evidence of a prior

conviction on the issue of intent. U.S. v. Williams, C.A.2d, 1978, 577 F.2d 188, 193. Ordinarily it is preferable to

wait until the end of the defense case to decide upon the admissibility of other crimes evidence because at that time the

court is in a better position to see what are the issues in the case and the need for the evidence; but where government

could reasonably anticipate defense as a result of confession of defendant, it was not error to admit evidence during

case-in—chief. U.S. v. Brunson, C.A.Sth, 1977, 549 F.2d 348, 361 n. 20. Where intent had been in dispute in prior

trial, prosecution was justified in introducing evidence of prior crimes on that issue as part of its case-in-chief. U.S. v.

Adderly, C.A.Sth, 1976, 529 F.2d 1178, 1182. Before evidence of other crimes can be admitted, there must be proof

of the commission of the charged crime. State v. Ohnstad, No.Dak.1984, 359 N.W.2d 827, 837.

FN41. Rebuttal Trial court should have excluded evidence of other crimes until after the defense case to see if intent

would be an admission; if the defense puts on no defense, the prosecution should then be allowed to reopen to

introduce the evidence if it is then admissible. U.S. v. Colon, C.A.2d, 1989, 880 F.2d 650, 660 n. 2. One court, for

reasons that are obscure, thought it was better for the government to offer the evidence during its case in chief rather

than on rebuttal. U.S. v. Smith Grading and Paving, Inc., C.A.4th, 1985, 760 F.2d 527, 531. Though it is preferable

to delay the admission of 404(b) evidence until after the defense rests so the court can see what issues are in dispute,
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where defense is made clear at outset of trialrai'nd defense did not object to timing, it was not error to admit evidence

earlier. U.S. v. Estabrook, C.A.8th, 1985,..‘774 F.2d 284, 2.89. y'Jii‘dge did not err in not deferring ruling on the

admissibility of evidence of other crimes until after defense case where no request for this was made and key

government witness was an accomplice with a blemished record. U.S. v. Wagoner, C.A.8th, 1983, 713 F.2d 1371,

1376. Trial court has discretion to admit evidence of other crimes that would have been admissible in case-in-chief

during prosecution’s rebuttal. U.S. V. Bulman, C.A.llth, 1982, 667 F.2d 1374, 1382 n. 12. Although normally the

government may not introduce evidence of defendant’s propensity to engage in crime as part of its case-in—chief, it may

do so once a defendant submits some evidence which raises the possibility that he was induced to commit the crime.

U.S. v. Salisbury, C.A.Sth, 1981, 662 F.2d 738, 740. Where it was obvious from defendant’s refusal to accept a

stipulation that intent was going to be disputed, policy reasons for postponing admissibility of other crimes evidence

until after the defense has presented its case did not apply and it was proper to permit the government to put in the

evidence during its case in chief. U.S. v. Reed, C.A.2d, 1981, 639 F.2d 896, 907. Normally evidence of prior crime

offered to show knowledge or intent of defendant should not be admitted until the conclusion of the defendant’s case

since the judge is in a better position to engage in required balancing under Rule 403 at that time; however, it was not

reversible error to admit it at the conclusion of the government case when no objection to time of admission was made.

U.S. v. Alessi, C.A.2d, 1980, 638 F.2d 466, 477. Where evidence of another crime is offered to show that defendant

did the act charged, it is admissible as part of the prosecution’s case—in-chief, but when offered to show knowledge or

intent it should not be admitted until the conclusion of the defendant’s case; this enables the trial judge to determine if

intent is really disputed. U.S. v. Figueroa, C.A.2d 1980, 618 F.2d 934, 939. The admission of other crimes evidence

should normally await the conclusion of the defendant’s case; the court will then be in the best position to balance the

probative worth of, and the government’s need for, such evidence against the prejudice to the defendant. U.S. v.

Benedetto, C.A.2d, 1978, 571 F.2d 1246, 1249. Government should wait until issue is sharpened by defense evidence

before introducing evidence of other crimes on rebuttal. U.S. v. Feinberg, C.A.7th, 1976, 535 F.2d 1004, 1010. It

would have been wiser for the trial judge to have excluded evidence of other crime until the conclusion of the

defendant’s case when there would have been a better opportunity to appraise the prosecution’s need for it. U.S. v.

Leonard, C.A.2d, 1975, 524 F.2d 1076, 1092. To avoid bringing in other crimes evidence to prove an issue that will

not be disputed, the trial judge should instruct the prosecutor not to‘frefer to such evidence until judge rules it

admissible in rebuttal. People v. Perkins, 1984, 205 Cal.Rptr. 625, 628—629, 159 Cal.App.3d 646. Trial court did not

err in not ruling on defense motion to exclude evidence of prior conviction for child abuse until after defense

testimony; until that time, the judge had no asiurance that the defense would not raise accident or some other issue to

which the evidence could be relevant on rebuttal. State v. Chapman, Me.1985, 496 A.2d 297, 303. Prosecutor can

prove evidence of other crimes in rebuttal because he cannot use the eVidence until the matter it tends to disprove,

repel, or contradict is in issue. People v. Johnson, 1983, 333 N.W.2d 585, 124 Mich.App. 80. Court cites with

approval the view of some courts that admission of other crimes evidence should be restricted to rebuttal where the

availability of other proof and the disputed issues are clearer. State v. Harris, App.1985, 365 N.W.2d 922, 926, 123

Wis.2d 231. It was error to admit other crimes evidence to rebut testimony of the defendant during the prosecution’s

case-in-chief when defendant had not yet testified and, had evidence not been introduced, might well have chosen not

to give testimony supposed to be rebutted by the evidence. State v. Holder, Utah 1984, 694 P.2d 583, 584.

FN43. Must satisfy other rules Without any explanation, the Fifth Circuit has held that the best evidence rule is

inapplicable to the proof of other crimes. U.S. v. Byers, CA.5th, 1979, 600 F.2d 1130, 1132. Adoption of the

inclusionary form of the rule does not mean that the government can use any means it chooses to prove the other

crime. U.S. v. Lyles, C.A.2d, 1979, 593 F.2d 182, 195. Rule 404(b) does not make evidence of other crimes

admissible when the evidence is barred by the hearsay rule. People v. Raffaelli, Colo.App.l985, 701 P.2d 881, 885.

Witness to other crime must have personal knowledge of that crime and cannot relay hearsay accounts of modus

operandi. State v. Jones, Utah 1982, 656 P.2d 1012.

FN44. Proof by conviction Fact that prior conviction was on a plea of nolo contendere does not affect its admissibility

as proof of prior crimes. U.S. v. Frederickson, C.A.8th, 1979, 601 F.2d 1358, 1365 n. 10. U.S. v. Sigal, C.A.9th,

1978, 572 F.2d 1320, 1323. Proof of other crime need not be a constitutionally valid criminal conviction; hence, proof

of a conviction in a foreign court is admissible for this purpose. U.S. v. Nolan, C.A.lOth, 1977, 551 F.2d 266, 270.

Conviction of defendant who testifies as a witness may be used both for impeachment and as substantive evidence if

requirements of Rule 404(b) are met. U.S. v. Wilkerson, C.A., 1976, 548 F.2d 970, 179 U.S.App.D.C. 15. There
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may, however, be hearsay problems if the other crime is one not punishable by death or more than a year in prison,

See Rule 803(22).
- .3»,

FN47. "Beyond reasonable doubt" In a case in which an uncharged bribe was used to show motive for accumulation of

slush fund, court seems to think that fact that bribe was paid from slush fund must be proved beyond a reasonable

doubt. U.S. v. Siegel, C.A.2d, 1983, 717 F.2d 9, 17. The lower standard of proof has been advanced as a

justification for admission of evidence of other acts which have been the subject of a previous acquittal. U.S. v. Etley,

C.A.5th, 1978, 574 F.2d 850, 853. Cf. Smith v. Wainwright, C.A.5th, 1978, 568 F.2d 362, 364 (holding that

subsequent acquittal of other crime does not invalidate conviction based upon it on grounds that this would be

tantamount to requiring that proof of other crime be beyond a reasonable doubt). Testimony in record sufficed to

provide clear evidence of defendant’s participation in prior murder offered to show cover-up motive for the charged

crime. State v. Williams, Iowa 1985, 360 N.W.2d 782, 786. Proof of prior crimes need not be beyond a reasonable

doubt but must convince the jury of the probability that defendant did the act; the testimony of three witnesses was

sufficient for this purpose. People v. Worden, 1979, 284 N.W.2d 159, 91 Mich.App. 666.

FN48. Admissibility generally For a case which conveniently overlooks this, see U.S. v. Murphy, C.A.7th, 1985, 768

F.2d 1518, 1535 (invoking Rule 404(b) in bribery case to permit testimony by witness that he had paid numerous

bribes to judge over a five year period but could not remember names or details of cases). Undisputed testimony of

witnesses was sufficient to permit jury to conclude that corporation had committed prior crime. U.S. v. Bi-Co Pavers,

Inc., C.A.5th, 1984, 741 F.2d 730, 737. One court has found a hearsay statement to be sufficient proof of another

crime offered to show knowledge of illicit drugs. U.S. v. Pirolli, C.A.llth, 1982, 673 F.2d 1200, 1203. Evidence of

other crimes, wrongs, or acts that is vague and speculative is not admissible under Rule 404(b). U.S. v. Peltier,

C.A.8th, 1978, 585 F.2d 314, 321. Evidence of bad act requires showing of sufficient indicia of reliability; it was

sufficient that hearsay accusations of murder victim were corroborated by physical evidence of assaults committed on

her. State v. Jeffers, Sup.Ct.1983, 661 P.2d 1105, 135 Ariz. 404. In child abuse prosecution, evidence that victim had

suffered a spiral fracture of leg two weeks earlier was improperly admitted where there was no evidence that defendant

was responsible for theinjury. People v. Dellinger, 1984, 209 Cal.Rptr. 503, 512, 163 Cal.App.3d 284. It is not

enough to prove commission of other crimes by plain, clear, and convincing evidence if there is not at least a prima

facie case that the defendant was the perpetrator. Bishop v. State, Wyo.1984, 687 P.2d 242, 246. Boyce, Evidence of

Other Crimes or Wrongdoing, 1977, 5 Utah 13.]. 31, 60 (reporting little consideration of issues in Utah cases). One

writer has proposed a variable standard. See Sharpe, Two-Step Balancing and the Admissibility of Other Crimes

Evidence: A Sliding Scale of Proof, 1984, 59 Notre Dame L.Rev. 556.

But see The Second Circuit has, however, rejected this view as based on a "misconception," holding that the

prosecution need prove the other crime only by a preponderance of the evidence so long as the entire record

supports finding of guilt of charged crime beyond a reasonable doubt. U.S. V. Leonard, C.A.2d, 1975, 524 F.2d

1076, 1090-1091. Evidence of other crimes need only be proved by a preponderance of the evidence. U.S. v.

Kahan, C.A.2d, 1978, 572 F.2d 923, 932. Prima facie proof of an uncharged offense is all that is required.

People v. DeRango, 1981, 171 Cal.Rptr. 429, 115 Cal.App.3d 583. For California cases holding that the prior

crime need only be proved by a preponderance of the evidence, see Roth, Understanding Admissibility of Prior

Bad Acts: A Diagrammatic Approach, 1982, 9 Pepp.L.Rev. 297, 310 n. 48.

FN49. "Substantial evidence" Defendant’s confession of crime was substantial evidence sufficient to justify its use as

other crime evidence. People v. Doyle, 1983, 342 N.W.2d 560, 563, 129 Mich.App. 145. Before evidence of bad acts

can be admitted, there must substantial evidence that the defendant actually committed the acts. People v. Jones, 1983,

336 N.W.2d 889, 126 Mich.App. 191. Before evidence of other crime can be admitted under Mich.R.Ev. 404(b),

there must be substantial evidence that defendant was the perpetrator of the crime. People v. Golochowicz, 1982, 319

N.W.2d 518, 413 Mich. 298. Fact the defendant’s palmprint was found at site of burglary was sufficient proof of his

participation to permit it to be used to identify him as perpetrator of charged burglary. Pedford v. State, Tex.App.1986,

720 S.W.2d 267, 268.

FN51. "Satisfactory proof" Fact that witness could not recall details of the defendant’s boasts about his pedophile

conquests did not violate rule requiring "clear proof" of other crimes. State v. Spargo, Iowa 1985, 364 N.W.2d 203,
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FN52. "Clear and convincing" Evidence of other crime is admissible only if there is clear and convincing evidence that

the defendant committed the other crime. State v. Doughman, Minn.1986, 384 N.W.2d 450, 454. Evidence of other

crimes satisfied requirement that defendant’s commission of those crimes be proved by clear and convincing evidence.

State v. Halverson, Minn.App.1986, 381 N.W.2d 40, 43. Circumstantial evidence of bid—rigging satisfied requirement

of proof that was clear and convincing. State v. Rupp, Minn.App.1986, 393 N.W.2d 496, 499. A consent decree

signed by defendant is clear and convincing evidence that he committed the violations alleged. State v. Stagg,

Minn.1984, 342 N.W.2d 124, 127. Fact that witness was not able to make a positive identification of defendant as

perpetrator of other crime and charges based thereon had been dismissed by the state did not mean that the evidence

could not meet the clear and convincing standard. State v. McAdoo, Minn.1983, 330 N.W.2d 104. Testimony of

accomplice and victim of robbery who had identified defendant from a photo display was clear and convincing

evidence of other crime. State v. Johnson, Minn.1982, 322 N.W.2d 220. Positive nature of victim’s testimony satisfied

the clear and convincing evidence test; fact that other crime is against the same victim as the charged crime does not

make it inadmissible. State v. Luna, Minn.1982, 320 N.W.2d 87, 89. In prosecution for complicity in murder of

witness against the defendant’s paramour, evidence that she had attempted to bail out a person who was involved in

another attempt by the paramour to murder a witness should have been excluded under Minn.R.Ev. 404(b) as it did not

show her participation prior crime by clear and convincing evidence. State v. Link, Minn.1979, 289 N.W.2d 102.

FN54. "Plain, clear, and conclusive" Before state can introduce evidence of a prior act, it must be shown by plain,

clear and convincing evidence that the defendant committed it. Petrocelli v. State, Nev.1985, 692 P.2d 503, 508. Fact

that proof of crime was plain, clear and convincing did not make it admissible where the crime was offered to show

identity and there was not a prima facie case that defendant was the perpetrator. Bishop v. State, Wyo.1984, 687 P.2d

242, 246.

FN55. Continue to apply The Supreme Court has rendered obsolete all the federal caselaw previously appearing in this

and adjacent footnotes by holding that Rule 104(b) applies and only? requires proof by a mere preponderance.

Huddleston v. U.S., 1988, 108 S.Ct. 1496, 485 U.S. 681, 99 L.Ed.2d 771. In discarding these obsolete precedents,

we have preserved those that either show the prior federal common law or those that hold that the higher standard was

satisfied. The latter remain useful since evidence that satisfies the higher standard should suffice as proof by a

preponderance. Where evidence of offer to fix traffic ticket was recorded on tape, it was clear and convincing

evidence of the crime. U.S. v. Tuchow, C.A.7th, 1985, 768 F.2d 855, 863. Testimony concerning hearsay statement

of defendant admitting it is clear and convincing evidence of other crime. U.S. v. Nabors, C.A.8th, 1985, 761 F.2d

465, 471. Where defendant’s admission concerning bribes had been admitted, it was reasonable and clear and

convincing evidence that what was in envelope delivered for defendant was bribe money. U.S. v. Chaimson, C.A.7th,

1985, 760 F.2d 798, 807. In civil action, prior crime need not be proved by clear and convincing evidence. Bowden

v. McKenna, C.A.lst, 1979, 600 F.2d 282, 284. Where defendant was demoted for filing false report after a police

investigation of the charge was clear and convincing evidence of the crime. U.S. v. Wormick, C.A.7th, 1983, 709

F.2d 454. The Reporter for the Advisory Committee has criticized this practice as contrary to the intent of the rule

and as defeating the desired uniformity in application of the rules. Cleary, Preliminary Notes on Reading the Rules of

Evidence, 1978, 57 Neb.L.Rev. 908, 917. Testimony of two witnesses to defendant’s admissions of other crime that

were corroborated by other evidence satisfied the clear and convincing evidence standard. U.S. v. Engleman, C.A.8th,

1981, 648 F.2d 473, 479. Pre-existing requirements for the use of other crimes have survived the adoption of the

Evidence Rules even though not expressly incorporated into Rule 404(b). U.S. v. Bowman, C.A.8th, 1979, 602 F.2d

160, 163 n. 3 (collecting similar holdings). Defendant’s own admission on prior crime was proof on sufficient clarity

and certainty to permit the use of the evidence under Rule 404(b). U.S. v. Cobb, C.A.8th, 1978, 588 F.2d 607, 611.

In Arizona it is not necessary to prove other crime beyond reasonable doubt, but evidence of guilt must be sufficient to

take it to jury; i.e., there must be evidence substantial enough to warrant a conviction. State v. LaGrand, App.1983,

674 P.2d 338, 138 Ariz. 275. Evidence of other crimes could meet clear and convincing standard despite fact that the

identifications of defendant were somewhat uncertain and one was initially in error. State v. Coleman, Minn.1985, 373

N.W.2d 777, 781. Defendant’s own admission is clear and convincing evidence of prior act. State v. Ohnstad,

No.Dak.1984, 359 N.W.2d 827, 837. Note, Proof of Prior Act Evidence, 1980, 49 U.Cinci.L.Rev. 613.
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FN57. South Dakota Other crimes evidenCe must be clear andconvipcing. State v. Micko, N.D.1986, 393 N.W.2d

741.

FN58. Repeals restrictions Standard of proof of preliminary fact that the defendant committed uncharged crime is

relatively low; court can find against the prosecutor only where the jury could not reasonably find the preliminary fact

to exist. U.S. v. Guerrero, C.A.5th, 1981, 650 F.2d 728, 734. Standard of proof for admissibility of other crimes

evidence permits exclusion only where the jury could not reasonably find that the defendant committed other crime.

U.S. v. Guerrero, C.A.5th, 1981, 650 F.2d 728, 734. Under Rule 404(b), prior crimes need not be proved by

evidence that is clear and convincing or beyond a reasonable doubt so long as probative worth outweighs prejudice.

U.S. v. Ricardo, C.A.5th, 1980, 619 F.2d 1124, 1131. Under Rule 404(b), the government need only produce proof

that the defendant committed the extrinsic offense sufficient to withstand a directed verdict on that offense. U.S. v.

Jimenez, C.A.5th, 1980, 613 F.2d 1373, 1376. This possibility was again adverted to in U.S. v. Aaron, C.A.8th,

1977, 553 F.2d 43, 46. Iwinkelried, The Need to Amend Federal Rule of Evidence 404(b): The Threat to the Future

of the Federal Rules of Evidence, 1985, 30 Vill.L.Rev. 1465 (urging amendment to restore the old rules).

FN59. Force into Rule 403 Introduction of vague innuendo concerning the criminal defendant was prejudicial because

it could not be met by specific denial but would require defendant to put on evidence of a general good character. U.S.

v. Biswell, C.A.lOth, 1983, 700 F.2d 1310, 1318. If other act is of doubtful similarity to event in issue and there is

substantial doubt as to whether the defendant was the perpetrator, probative value will necessarily be diminished in

application of Rule 403 balancing. Smith v. State Farm Fire and Casualty Co., C.A.5th, 1980, 633 F.2d 401, 403.

The requirement that other crimes evidence must be clear and convincing is not an independent rule but a principle

crystallized from repeated applications of the doctrine in Rule 403 that probative worth must outweigh prejudice. U.S.

v. Dolliole, C.A.7th, 1979, 597 F.2d 102, 107.

FN61. Prior standards intact Admission of defendant contained in reports of government agent are clear and convincing

evidence of prior violations. U.S. v. Marshall, C.A.8th, 1982, 683 F.2d 1212, 1215. Under Rule 404(b), evidence of

a prior crime is admissible to prove intent if it is similar and close enough in time to be relevant, it is proved by clear

and convincing evidence, and the trial court determines that probative worth outweighs prejudice. U.S. v. Ford,

C.A.9th, 1980, 632 F.2d 1354, 1375. The requirement that other crimes must be proved by "clear and convincing"

evidence continues to apply under Rule 4040»). U.S. v. Frederickson, C.A.8th, 1979, 601 F.2d 1358, 1365. The

position of the panel dissenter was adopted by the majority of the Fifth Circuit in an en banc rehearing. U.S. v.

Beechum, C.A.5th, 1978, 582 F.2d 898, 913.

FN62. Who applies In U.S. v. Dolliole, C.A.7th, 1979, 597 F.2d 102, 107, without indicating that this was required,

noted that the trial judge first found that proof of other crimes was clear and convincing and then instructed the jury

that they could not use the evidence unless they also found the evidence to be clear and convincing. The reasoning in

Wingate v. Wainwright was approved by the Second Circuit in holding that where the defendant had previously been

acquitted on a charge of possession of cocaine, evidence of that possession could not be used to convict the defendant

of conspiracy to distribute cocaine. U.S. v. Mespoulede, C.A.2d, 1979, 597 F.2d 329. The issue appears to have been

left to the jury in State v. Hudson, Minn.1979, 281 N.W.2d 870.

FN63. Preliminary question In a dictum, it is seemingly suggested that the existence of a plan is a preliminary fact with

respect to evidence of other crime that is to be determined by the jury, not the judge. State v. Hoffman, 1982, 316

N.W.2d 143, 106 Wis.2d 185. »

FN64. Jury determines Before admitting evidence of other crime, judge must be satisfied that reasonable jury could

find defendant committed it; evidence that defendant had same name as person convicted of prior crime and had told

undercover agent he was on probation at time of offense sufficed for this. U.S. v. Hernandez, C.A.llth, 1990, 896

F.2d 513, 521. It has now been decided that the jury is to determine the preliminary facts by a preponderance of the

evidence. Huddleston v. U.S., 1988, 108 S.Ct. 1496, 485 U.S. 681, 99 L.Ed.2d 771. Whether defendant committed

other crime is a jury question unless the judge is convinced that no reasonable jury could so find. U.S. v. Wyatt,

C.A.llth, 1985, 762 F.2d 908, 910. For a case which seems to assume that a preliminary fact necessary to the

relevance of proof of an uncharged bribe is to be decided by the jury, see U.S. v. Siegel, C.A.2d, 1983, 717 F.2d 9,
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17. Whether or not the defendant committed airuncharged crime offered under Rule 404(b) is a 104(b) preliminary

fact and can be decided against the prosecution only if a jury c6uld not reasonably find that the defendant committed

the uncharged crime. U.S. v. Mitchell, C.A.llth, 1982, 666 F.2d 1385, 1389. For a decision apparently approving

the submission of this issue to the jury, see U.S. v. Testa, C.A.9th, 1977, 548 F.2d 847, 851 n. 1. Evidence of other

crime need not be beyond a reasonable doubt; it is sufficient if it convinces the trier of fact of the probability of

defendant’s actions. People v. Sorscher, 1986, 391 N.W.2d 365, 371, 151 Mich.App. 122.

FN65. Cases and commentators The Supreme Court has rejected the views of these cases and commentators. See

Huddleston v. U.S., 1988, 108 S.Ct. 1496, 1500, 485 U.S. 681, 687, 99 L.Ed.2d 771. Clear and convincing evidence

standard for proof of prior crimes is to be applied by the judge under Rule 104(a), not by the jury. U.S. v. Byrd,

C.A.7th, 1985, 771 F.2d 215, 222. One writer endorses the view that determination of the relevance of other crimes

evidence is a question for the jury under Rule 104(b), a view he erroneously attributes to this Treatise as well. Sharpe,

Two-Step Balancing and The Admissibility of Other Crimes Evidence: A Sliding Scale of Proof, 1984, 59 Notre Dame

L.Rev. 556, 568.

FN67. How much Where other crimes are offered to show intent, it is enough if the government proves that the intent

was similar in both crimes. U.S. v. Oshatz, C.A.2d, 1990, 912 F.2d 534, 541. In Hobbs Act prosecution, cross—

examination concerning acts of violence directed at others who had used competitors gambling machines was

admissible without any evidence that defendants were responsible for those acts. U.S. v. Curcio, C.A.2d 1985, 759

F.2d 237, 241. For a case in which the court seems to have inferred that the defendant committed the uncharged crime

from proof that he committed the charged crime, see U.S. v. Harris, C.A.lOth, 1981, 661 F.2d 138, 142. One court,

perhaps inadvertently, seems to have applied the "clear and convincing" standard to proof of the charged crime rather

than crime offered under Rule 404(b). U.S. v. Two Eagle, C.A.8th, 1980, 633 F.2d 93, 96. See U.S. v. Jones,

C.A.8th, 1978, 570 F.2d 765, 768 (apparently holding that in prosecution for dispensing drugs without a legitimate

medical purpose, proof that other similar prescriptions were also without legitimate purpose must be clear and

convincing). Where evidence of defendant’s presence at two other raids on PCP laboratories was offered to show her

knowledge of nature of operation at charged lab, it was not necessary that the evidence of the uncharged crimes be

sufficient to show her guilty of some crime. People v. Goodall, 1982, 182 Ca1.Rptr. 243, 131 Cal.App.3d 129.

FN68. "Physical elements" The panel decision in Beechum was reversed by an en banc decision. U.S. v. Beechum,

C.A.5th, 1978, 582 F.2d 898, 910.

FN72. Effect of acquittal For a case which raises but does not seem to answer the intriguing question of whether in a

multiple offense trial, the judge can acquit the defendant of some crimes but use the evidence of those crimes as

evidence of guilt on remaining counts, see U.S. v. Green, C.A.7th, 1984, 735 F.2d 1018, 1027. Double jeopardy

does not invalidate a state conviction based in part upon evidence of another crime when the defendant is subsequently

acquitted of the other crime. Smith v. Wainwright, C.A.5th, 1978, 568 F.2d 362. Boyce, Evidence of Other Crimes

or Wrongdoing, 1977, 5 Utah B.J. 31, 59. One student argues that an acquittal, at least where it appears to be based

on failure of proof, ought to bar use of proof of the crime but not necessarily some part of the crime that was not the

basis of the acquittal. Comment, Other Crimes: Relevance Reexamined, 1983, 16 J .Marsh.L.Rev. 371, 386. Note,

Evidentiary Use of Prior Acquitted Crimes: The "Relative Burdens of Proof" Rationale, 1986, 64 Wash.U.L.Q. 189.

Note, Collateral Estoppel Effect of Prior Acquittals, 1980, 46 Brook.L.Rev. 781. Note, Admissibility of Evidence of

Other Crimes--Emphasis on Use In Prosecution of Sex Crimes—~For Which Defendant Had Been Acquitted under

Similar Crimes Rules, at Subsequent Trial, 1980, 7 North Ky.L.Rev. 133. Annot., Admissibility of Evidence As To

Other Offense As Affected By Defendant’s Acquittal of That Offense, 1983, 25 A.L.R.4th 934.

FN73. Contrary authority Evidence of other offense for which defendant was subsequently acquitted would be

admissible in trial for another offense that was held prior to the acquittal. U.S. v. Wyatt, C.A.llth, 1985, 762 F.2d

908, 911 (dictum). It is a violation of collateral estoppel aspect of double jeopardy for a state to use evidence of a

crime of which defendant has been acquitted as evidence of other crimes in a later prosecution. Albert v. Montgomery,

C.A.llth, 1984, 732 F.2d 865, 869 (collecting other similar decisions). Case would be remanded to give defendants

an opportunity to show that in using acts of which they had previously been acquitted under Rule 404(b), government

was attempting to relitigate an issue that should be barred by collateral estoppel. U.S. v. Johnson, C.A.6th, 1983, 697
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F.2d 735, 741. It was not error to admit evidence of prior crime in trial that preceded defendant’s acquittal of that

crime. State v. Johnson, Minn.1982, 322 N.W.2d 220, 222 n. 1. It was reversible error to permit prosecution to

introduce evidence of other charges of which defendant had been acquitted. State v. Reich, 1984, 676 P.2d 363, 66

Or.App. 862. Under no circumstances is evidence of a crime other than that for which the defendant is on trial

admissible when the defendant has been acquitted of that other offense. State v. Wakefield, Minn.1979, 278 N.W.2d

307. The Florida Supreme Court has adopted the Wingate doctrine, excluding evidence of prior crimes that result in

acquittals, as the law in that state. State v. Perkins, Fla.l977, 349 So.2d 161, noted, 1978, 9 Cum,L.Rev. 299. Note,

Criminal Law--Excluding Evidence of Prior Crimes When Trial Resulted in Acquittal, 1980, 6 Wm.Mitch.L.Rev. 455,

456, n. 12.

FN74. Double jeopardy Collateral estoppel prevents use of crimes of which defendant has previously been acquitted as

other crimes evidence. U.S. v. Day, C.A.1979, 591 F.2d 861, 869, 192 U.S.App.D.C. 252. Where defendant raised

claim of entrapment by a government agent, evidence of other sales to the same agent could not be used to show his

predisposition where he had been acquitted of those sales on grounds of entrapment as such use is barred by the

doctrine of collateral estoppel. U.S. v. Keller, C.A.3d, 1980, 624 F.2d 1154, 1157. For a collection of conflicting

federal cases, see U.S. v. Keller, C.A.3d, 1980, 624 F.2d 1154, 1157 n. 3. State was not collaterally estopped from

using prior assault because case had been dismissed with prejudice. People v. Hampton, Colo.App.1986, 728 P.2d

345, 349. Better reasoned cases are those that hold that doctrine of collateral estoppel prevents the prosecution from

using as other crimes evidence acts of which the defendant has been found to be not guilty. People v. Arrington,

Colo.App.1983, 682 P.2d 490, 492 (adopting this rule). Comment, Extension of Collateral Estoppel To Evidence

From Prior Acquitted Crime, 1984, 35 Mercer L.Rev. 1419. Note, The Double Jeopardy Clause As a Bar to

Reintroducing Evidence, 1980, 89 Yale L]. 962. Note, Expanding Double Jeopardy: Collateral Estoppel and the

Evidentiary Use of Prior Crimes of Which Defendant Has Been Acquitted, 1974, 2 Fla.St.U.L.Rev. 511,

FN75. State courts Evidence of other crimes is admissible despite the fact that defendant has previously been acquitted

of the charges. People v. Coy, 1981, 173 Cal.Rptr. 889, 119 Cal.App.3d 254 (collecting other California cases). For

a collection of cases pro and con, see People v. Arrington, Colo.App.1983, 682 P.2d 490, 491. Note, Criminal Law--

Excluding Evidence of Prior Crimes When Trial Resulted in Acquittal, 1980, 6 Wm.Mitch.L.Rev. 455 , 456.

FN76. Federal cases U.S. v. DeVincent, C.A.lst, 1980, 632 F.2d 147; Crooker v. U.S., C.A.lst, 1980, 620 F.2d

313; Pacelli v. U.S., C.A.2d, 1978, 588 F.2d 360, 367 (dictum); King v. Brewer, C.A.8th, 1978, 577 F.2d 435, 441;

U.S. v. Riley, C.A.8th 1982, 684 F.2d 542, 546; U.S. v. Moore, C.A.9th, 1975, 522 F.2d 1068, 1078-1079; U.S. v.

Gutierrez, C.A.10th, 1982, 696 F.2d 753, 755 n. 2; U.S. v. Van Cleave, C.A.10th, 1979, 599 F.2d 954, 957; U.S. v.

Hicks, Ct.Mil.App.1987, 24 M.J. 3, 7-9. Evidence of prior offense of which plaintiff was acquitted was admissible in

civil rights action to show her bias against defendant who had been involved in prior prosecution. Pittsley v. Warish,

C.A.lst, 1991, 927 F.2d 3, 9. Since jurors could have concluded that the defendant was innocent of prior rape charges

because women consented, collateral estoppel did not bar proof of those rapes to prove issues other than consent in

present rape trial. Oliphant v. Koehler, C.A.6th, 1979, 594 F.2d 547, 555. The fact that a co—conspirator has been

found not guilty of attempting to pass a counterfeit bill does not make that act inadmissible as an overt act of the

charged conspiracy; even if the evidence was of a "prior crime" the determination of innocence would be irrelevant.

U.S. v. Etley, C.A.5th, 1978, 574 F.2d 850, 853.

FN77. Dismissal After judge has dismissed counts of an indictment the prosecution can use evidence of crimes in those

counts under Rule 404(b). U.S. v. Billups, C.A.4th, 1982, 692 F.2d 320, 328. One court has gone so far as to hold

that the use of other crimes is not barred when a prosecution for those crimes was dismissed because delays in bringing

defendant to trial had prejudiced her ability to defend against the charges. U.S. v. Birney, C.A.2d, 1982, 686 F.2d

102, 106. But see, U.S. v. Taglione, C.A.5th, 1977, 546 F.2d 194, 199 (improper to admit evidence of prior charges

of theft that were subsequently dismissed as this requires the jury to try the defendant for two crimes, for one of which

he was never indicted). It was reversible error to admit proof of crime when charges had been dismissed and so proof

had little probative value and much prejudice. Evans v. State, 1985, 697 S.W.2d 879, 882, 287 Ark. 136. Other crime

may be proved despite fact that same evidence was held insufficient to hold the defendant to answer for the crime;

court may have dismissed the action for failure to show some element of the offense that was not needed to make

offense relevant to prove charged crime. People v. James, 1976, 132 Cal.Rptr. 888, 62 Cal.App.3d 399. Fact that
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charges had been dismissed in Wisconsin did not bar use of crime as evidence of charged crime in Minnesota. State v.

Lande, Minn.1984, 350 N.W.2d 355, 358.

FN79. Discretionary exclusion In a case rife with prosecutorial misconduct, court did not abuse discretion in excluding

evidence of prior crimes that had been subject of mistrial and acquittal. U.S. v. Martinez, C.A.10th, 1984, 744 F.2d

76.

FN80. Prove acquittal Where prosecution was permitted to produce proof of prior sex crime in rape prosecution, it was

error to reject defense evidence that the defendant had been acquitted of that charge in a prior trial. State v. Evans,

1982, 323 N.W.2d 106, 212 Neb. 476.

FN81. Not applicable Rule 410 does not bar use of other crime to which defendant pleaded nolo contendere as proof of

charged crime if otherwise admissible under Rule 404(b). U.S. v. Wyatt, C.A.11th, 1985, 762 F.2d 908, 911. In suit

for misappropriation of trade secrets, evidence of events or transactions barred by the statute of limitations are

admissible to show nature of transactions in issue. Whittaker Corp. v. Execuair Corp., C.A.9th, 1984, 736 F.2d 1341,

1347. In prosecution for failure to file income tax returns, evidence of failure to file in seven earlier years was

admissible to prove intent even though prosecution for those years was barred by the statute of limitations. U.S. v.

Ming, C.A.7th, 1972, 466 F.2d 1000, 1008-1009. Fourth Amendment exclusionary rule does not apply when illegally

seized marijuana is used under Rule 404(b) as an uncharged crime to prove knowledge. U.S. v. Lopez-Martinez,

C.A.9th, 1984, 725 F.2d 471, 476. Acts and transactions barred by the statute of limitations are admissible under Rule

404(b) to prove preparation and plan. U.S. v. DeFiore, C.A.2d, 1983, 720 F.2d 757, 764. In prosecution for political

bribes and kickbacks, court properly admitted evidence of acts beyond the statute of limitations as proof of plan under

Rule 404(b). U.S. v. Primrose, C.A.10th, 1983, 718 F.2d 1484, 1487 n. 2. In conspiracy case, evidence of acts

beyond the statute of limitations is admissible to establish a continuing course of conduct or to cast light on the

character of an existing conspiracy. Reid Bros. Logging Co. v. Ketchikan Pulp Co., C.A.9th, 1983, 699 F.2d 1292,

1305. Statute of limitations does not apply to the use of other crimes evidence. U.S. v. Means, C.A.5th, 1983, 695

F.2d 811, 816. Fact that incidents took place prior to the limitations period does not bar their use to show intent. U.S.

v. Scott, C.A.Sth, 1981, 668 F.2d 384, 387. Statute of limitations did not bar use of evidence of prior instances of

police abuse in a civil rights action. Commonwealth of Pennsylvania v. Porter, C.A.3d, 1981, 659 F.2d 306, 320.

One court has hinted that the rule excluding evidence procured by an illegal search does not apply when the evidence

is offered to prove an uncharged crime under Rule 404(b). U.S. v. Batts, C.A.9th, 1978, 573 F.2d 599, 602 n. 7.

Where indictment charged a continuous conspiracy to accept bribes, it was proper to permit the government to prove

bribes that were beyond the statute of limitations to show the nature and continuity of the conspiracy. U.S. v. Seuss,

C.A.lst, 1973, 474 F.2d 385, 391. Fact that prosecution of prior crimes was barred by statute of limitations did not

make evidence inadmissible. People v. Creighton, 1976, 129 Cal.Rptr. 249, 57 Cal.App.3d 314. Requirement that

testimony of accomplice must be corroborated did not apply to proof of other crimes. State v. Sanford, 1985, 699 P.2d

506, 509, 237 Kan. 312. In libel action, evidence of defamatory statements made beyond the statute of limitations was

properly admitted on the issue of punitive damages. Advanced Training Systems v. Caswell Equipment Co.,

Minn.1984, 352 N.W.2d 1, 10. Proof of other crime was not barred by the fact that conviction had been expunged

following a successful completion of probation. Driskell v. State, Okl.Crim.1983, 659 P.2d 343, 349.

But see A few courts have assumed that illegally seized evidence cannot be used as other crimes evidence. U.S. v.

Hill, C.A.7th, 1990, 898 F.2d 72, 74; U.S. v. Espinoza, C.A.9th, 1978, 578 F.2d 224, 228.

FN88. Labeling In admitting evidence of other crimes, the trial court must specifically identify the purpose for which it

is to be used; it is enough to make a broad statement invoking or restating Rule 404(b). U.S. v. Kendall, C.A.10th,

1985, 766 F.2d 1426, 1436. S

FN89. Appellate opinions

But see The Fifth Circuit has attempted to lay down a per se rule governing application of Rule 403 when the

government offers evidence of the good faith of officers accused of entrapping the defendant. U.S. v. Webster,

C.A.Sth, 1981, 649 F.2d 346, 351. For examples of federal courts looking to the precedents rather than analysis
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of the present case in determining admissibility of other crimes, see U.S. v. Rubio—Estrada, C.A.lst, 1988, 857

F.2d 845, 848; Warner v. Transamerica Ins. Co., C.A.8th, 1984, 739 F.2d 1347, 1351; U.S. v. Miller,

C.A.7th, 1978, 573 F.2d 388, 393. See also, U.S. v. Webster, C.A.5th, 1981, 649 F.2d 346, 351 (attempting to

create a per se rule to be followed in other cases). Some states have made the same error. See, e. g., State v.

Nelson, Minn.1982, 326 N.W.2d 917; State v. Keithley, 1984, 358 N.W.2d 761, 218 Neb. 707 (court so

preoccupied with precedent it fails to note fact evidence was offered to prove was not in issue); State v. Thomas,

S.D.1986, 381 N.W.2d 232, 236 (relying on cases from states that had not yet adopted Rule 404(b)); State v.

LeFever, 1984, 690 P.2d 574, 577, 102 Wn.2d 77; State v. Rutchik, 1984, 341 N.W.2d 639, 643, 116 Wis.2d

61; Sanville v. State, Wyo.1979, 593 P.2d 1340, 1345.

FN90. Discretion to admit Court rejects claim that Rule 404(b) requires judge to balance prejudice against probative

worth as asserted in the Advisory Committee’s Note and holds that there is no duty to consider Rule 403 unless this

has been explicitly requested. U.S. v. Manso—Portes, C.A.7th, 1989, 867 F.2d 422, 427. For an illustration of a less

than optimum expression of this balancing, see U.S. v. Long, C.A.9th, 1983, 706 F.2d 1044, 1052 n. 5. Where it is

clear from the record that the trial court performed the necessary balancing of probative worth and prejudice, failure to

use "magic words" in reaching decision is not reversible error. U.S. v. Evans, C.A.8th, 1983, 697 F.2d 240, 249.

One court has said that "the practice of entering a finding as to this balance should definitely be encouraged"; but the

failure to do so is not a ground for reversal. U.S. v. Dolliole, C.A.7th, 1979, 597 F.2d 102, 106. Admissibility of

evidence of other crimes is a two-step process; first, relevance must be determined under Rule 404(b) and, second, the

court must apply the balancing test in Rule 403. U.S. v. Williams, C.A.5th, 1979, 596 F.2d 44, 50. Even though the

trial judge did not explicitly state that probative worth outweighed prejudice of evidence of other crimes, appellate

court would infer that he performed the required balancing from his awareness of the rule and the arguments made to

him. U.S. v. Sangrey, C.A.9th, 1978, 586 F.2d 1312, 1315. Task of determining admissibility of other crimes

evidence does not end with determination that requirements of Rule 404(b) are met; court must apply the balancing test

in Rule 403 as well. U.S. v. Bohr, C.A.8th, 1978, 581 F.2d 1294, 1298. Under Rule 404(b), the trial judge must first

find that evidence of other crimes is relevant to some issue at trial other than to show that the defendant is a bad man;

he must then determine that the probative worth and need for the evidence is not substantially outweighed by prejudice

to the defendant. U.S. v. Williams, C.A.2d, 1978, 577 F.2d 188, 191. An opinion in the Third Circuit takes the

wholly erroneous view that unless Rule 403 is invoked with sufficient specificity to satisfy Rule 103, the trial judge is

not required to balance the probative worth of the evidence against its prejudicial qualities. U.S. v. Long, C.A.3d,

1978, 574 F.2d 761, 766. This is directly contrary to the last two sentences of the Advisory Committee’s Note and to

the overwhelming weight of authority. It is possible that the language of the opinion was meant only to apply to the

case before the courts; i.e., a case in which no adequate objection was made under Rule 404(b). The inclusionary

approach to other crimes evidence does not mean that other crimes evidence is automatically admissible; the judge

must first determine that the evidence is relevant for some purpose other than proof of disposition, then weigh the

prcbative value of the evidence against its harmful consequences. U.S. v. Benedetto, C.A.2d, 1978, 571 F.2d 1246,

1248. Judge is not required to rule on prejudice of other crimes if no objection is made on the basis of Rule 403. State

v. Cannon, 1985, 713 P.2d 273, 277, 148 Ariz. 72. Where record did not disclose that trial judge had engaged in the

required balancing and that such balancing would have excluded evidence of prior crime as too prejudicial, appellate

court would reverse. People v. De La Cruz, 1983, 192 Cal.Rptr. 701, 144 Cal.App.3d 497. It is not enough that

evidence of other crimes satisfy the statutory requirements for admission; trial court must balance probative worth

agz nst prejudice and may admit only if the former predominates. People v. Worden, 1979, 284 N.W.2d 159, 91

Mi:h.App. 666. It was error, though harmless, for court to admit evidence of other crime without balancing probative

worth and prejudice on the record. State v. Monk, 1985, 711 P.2d 365, 367, 42 Wash.App. 320.

FN93. Limit use In U.S. v. King, C.A.4th, 1985, 768 F.2d 586, the trial judge barred reference to the other crime in

the opening statements, excluded evidence of the details of the criminal conduct, and gave clear instructions on the use

to which the evidence could be put. Note, Evidence--A Limit to Limiting Instructions Concerning Other Crimes

Ev idence in Joint Trials—-Multiple Juries as a Viable Alternative, 1981, 47 Brook.L.Rev. 1021.

FN94. Only relevant details Minute details of criminal investigation of murder defendant’s drug dealing, including the

name of the drug-sniffmg dog used to apprehend him, were irrelevant but also not prejudicial. U.S. v. Chaverra-

Cardona, C.A.7th, 1989, 879 F.2d 1551, 1554. Admitting evidence that defendant dealt in stolen chickens to prove
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that defendant had unreported income did not prejudice where the trial court excluded any evidence that the chickens

had been stolen. U.S. v. Martin, C.A.4th, 19785, 773 F.2d 579, 583. ‘ ’For an example of a case in which a state trial

court admitted gory details of an assault on a robbery victim that had not the slightest relevance to proof of the issue on

which the evidence was supposedly offered, see Porter v. Estelle, C.A.5th, 1983, 709 F.2d 944, 954-955. This was

overlooked by court that held that evidence that defendant had boasted to prostitutes about his fraud was admissible to

show knowledge of fraudulent scheme; obviously one could prove the boasts without any need to prove the occupation

of the recipients. U.S. v. Mangiameli, C.A.lOth, 1982, 668 F.2d 1172, 1177. Trial court properly limited evidence

that. defendant failed to return to halfway house after robbery to details relevant to show flight; there was no evidence

that: the house was a place only inhabited by persons with criminal records. U.S. v. Sims, C.A.9th, 1980, 617 F.2d

1371, 1378. In commending the trial court for the way in which proof of a prior crime was handled, the appellate

court noted that the prosecution was cautioned not to go into details of prior crime not necessary for the purpose for

wh ch the evidence was admitted and this admonition was honored. U.S. v. Carleo, C.A.8th, 1978, 576 F.2d 846, 850.

Prejudice arising from the use of letters from the defendant’s homosexual lover to show motive for murder was

reduced when the letters were not introduced into evidence, the jury was only told how the letters had been signed, and

the letters were not used by the jury in deliberations. U.S. v. Free, C.A.5th, 1978, 574 F.2d 1221, 1223. For an

egregious violation of this principle, see Carter v. U.S., C.A.8th, 1977, 549 F.2d 77 (prosecution of a convicted felon

for possession of firearm; witness who saw the defendant drop the gun over a fence in the course of a chase permitted

to testify that the chase began when defendant attempted to use a forged drug prescription). In prosecution for murder,

eviIence of a subsequent kidnapping was properly admitted to show relationship between defendant and kidnap victim

so as to make meaningful certain admissions made to victim where court carefully limited the proof of the kidnapping

to those details that were essential for this purpose. U.S. v. Kaiser, C.A.5th, 1977, 545 F.2d 467, 475—476. Where

evi:.ence of prior robbery was offered to impeach defendant’s statement that he had not seen accomplice for years, trial

cottft did not err in not restricting witness to testimony that she had seen the two together since the fact that this

observation was made in course of being robbed was relevant to accuracy of identification of parties. People v.

Benson, 1982, 180 Cal.Rptr. 921, 130 Cal.App.3d 1000. Where evidence that defendant was being held for prior

crime would suffice to show motive for murder of witness, it was flagrant departure from order in limine for

prosecution to attempt to prove guilt of prior crime. State v. Williams, 10wa 1985, 360 N.W.2d 782, 786. Evidence

that the defendant had swapped a battery for the weapon used in a robbery would be relevant, but evidence that he had

sto en the battery was not. State v. Boyd, Me.1979, 401 A.2d 157. It was not an abuse of discretion for court to

ext ude papers showing defendant was guilty of AWOL from collection of papers offered to prove defendant was living

in Fome in which stolen property was found. State v. Zgodava, Minn.App.1986, 384 N.W.2d 522, 524. Trial judge

prcuerly excluded details of prior burglary, such as fact that one of the victims was sexually fondled. State v. Kennedy,

Mit.n.App.1985, 363 N.W.2d 863, 866. In prosecution for arson and theft, it was not error to show that prior theft

was committed shortly before someone burned down building as prosecution was entitled to prove all the facts

surrounding prior crime even though it might lead jury to infer that defendant set other fire. State v. Richardson,

Minn.App.1985, 363 N.W.2d 793, 797. Trial court did not err in excluding details of murder committed by

prosecution witness. State v. Phelps, Minn.1982, 328 N.W.2d 136, 139. It was error, but harmless on the facts of the

case, to permit witnesses to relate details of other crimes that were not relevant to the purpose for which the evidence

was supposedly introduced. State v. Forsyth, Utah 1982, 641 P.2d 1172, 1177.

FN95. Impermissible argument For an illustration of a prosecutor getting evidence admitted on a non-character theory,

then using it as a basis for character arguments to the jury, see U.S. v. Rodriguez-Cardona, C.A.lst, 1991, 924 F.2d

1148, 1153. Error in admission of other crimes evidence was not harmless where it was compounded by the

prce;ecutor’s improper argument that the defendant committed the crime because he was a thrill—killer. U.S. v. Brown,

C.A.9th, 1989, 880 F.2d 1012, 1016. Where evidence is admitted under Rule 404(b) on a non-character theory, trial

court should not have permitted prosecutor to argue that it showed defendant’s bad character. U.S. v. Fakhoury,

C.A.7th, 1987, 819 F.2d 1415, 1423. It was error to admit evidence of other crimes where prosecution’s use of

evidence in closing argument shows that it was intended to prove the defendant’s bad character to prove that he acted

in conformity with that character; this is forbidden by Rule 405(b). U.S. v. Dothard, C.A.llth, 1982, 666 F.2d 498,

505. A careful reading of the entire text of the prosecutor’s argument shows that it was designed to use other crimes

evidence to provide a motive for the charged crime and not for the purpose of establishing that the defendants were

"bad men" with a propensity to engage in crime. U.S. v. Greene, C.A.5th, 1978, 578 F.2d 648, 653. Error in

admitting evidence of other crime was compounded by failure to give a limiting instruction and by the prosecutor’s
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argtment which invited the jury to use evidence for impermiSSible purposes People v. St. Andrew, 1980, 161

Cal.Rptr.634, 101 Cal.App3d 450. This was overlooked by court that approved the argument that repeatedly

referred to the defendant as a "rapist' or “experienced rapist" or (sarcastically)"a reformed rapist" on the ground that

argument was based on evidence showing that defendant had committed three prior rapes. State v. Hanks, 1985, 694

P.2d 407, 414, 236 Kan. 524. It was not improper for prosecutor to argue that evidence of other crime showed that

the defendant was "accustomed to dealing in stolen property." State v. Richardson, Minn.App.1985, 363 N.W.2d 793,

797 Where evidence of other crimes was offered on issue of intent, it was error to permit the prosecutor to argue that

it showed the defendant’s depravity. Templin v. State, Tex.Crim.App.1986, 711 S.W.2d 30, 34.

FN96. Suggest other uses Appellate court frowns on prosecutor who got evidence of prior gun offense admitted on

thecry that it showed defendant was aware that it was unlawful to carry concealed weapon, then argues to jury that

prior offense involved an attempted bank robbery. U.S. v. Gomez, C.A.llth, 1991, 927 F.2d 1530, 1534 n. 4.

Reversal was compelled where evidence of other crimes tended to suggest that defendants should be convicted because

the, were bad men and prosecutor enhanced this effect by closing argument that defendants were dangerous, ruthless

petiole who should not be left loose on the streets. U.S. v. Weir, C.A.8th, 1978, 575 F.2d 668, 671.

FN97. Principal device One court has erroneously supposed that the giving of a limiting instruction cures any error in

the admission of other crimes evidence. U.S. v. Sanders, C.A.10th, 1991, 928 F.2d 940, 942. Since the defendant is

entlzled to a limiting instruction when the evidence is properly admitted, it cannot cure the improper admission of

evi:ence. Failure to give a limiting instruction compounded error in admitting evidence of defendant’s drug use that

was irrelevant to prove intent. U.S. v. Monzon, C.A.7th, 1989, 869 F.2d 338, 344. Court’s refusal to instruct on

proper use of evidence of other crimes was harmless error. U.S. v. Davis, C.A.5th, 1986, 792 F.2d 1299, 1306.

Failure of judge to give limiting instruction is a relevant factor in deciding if error in admitting evidence of other

crimes was harmless. U.S. v. Green, C.A.9th, 1981, 648 F.2d 587, 593. A judge should carefully give instructions

limiting use of extrinsic offense evidence wherever there is a possibility of prejudice, U.S. v. Jimenez, C.A.5th, 1980,

6131 F.2d 1373, 1377. Where evidence of prior criminal conduct is admitted for a limited purpose, it must be

accompanied by a limiting instruction if the defendant so requests. U.S. v. Washington, C.A.2d, 1979, 592 F.2d 680,

681 . It has been suggested by way of dictum that erroneous admission of other crimes evidence can be cured by a

limiting instruction. U.S. v. Evans, C.A.5th, 1978, 572 F.2d 455, 484. This seems to confuse an admonition to

disegard inadmissible evidence with a limiting instruction. If the evidence is inadmissible for a limited purpose, the

fact that a proper limiting instruction was given would seem to be irrelevant. Failure to give a requested limiting

insruction concerning the use of evidence of other crimes admitted for impeachment purposes was reversible error.

U..'i. v. Whiteus, C.A.6th, 1978, 570 F.2d 616, 617. Defendant is not entitled to limiting instruction on use of other

crimes evidence when both crimes are joined in single trial. People v. Thornton, 1979, 152 Cal.Rptr. 77, 88

Ca App.3d 795. Erroneous admission of other crimes evidence is not harmless because it would have been properly

admitted for some other purpose that was not the subject of a jury instruction. State v. Perrigo, 1985, 708 P.2d 987,

989, 10 Kan.App.2d 651. Jury should be instructed that it must find that defendant committed charged crime before it

car make use of evidence of other crimes. State v. Micko, N.D.1986, 393 N.W.2d 741 (holding unclear). Defendant

could not complain of instruction on use of other crimes evidence where his objection at trial did not specify defect in

the one proposed and no alternative instruction was tendered. State v. Reutter, So.Dak. 1985, 374 N.W.2d 617, 625.

It was error, but not reversible error, for the trial judge to fail to give requested instruction on use of other crimes

evidence at the time the evidence was admitted. State v. Smith, Utah 1985, 700 P.2d 1106, 1110.

FN‘)8. Skeptical For a limiting instruction that may demonstrate why there is skepticism about their effectiveness, see

People v. Carter, 1982, 330 N.W.2d 314, 334, 415 Mich. 558.

FN99. Prefer not to emphasize For a case that apparently holds that it is proper to give a cautionary instruction even

over the objection of the defendant if there is such evidence in the record, see U.S. v. Mora, C.A.10th, 1985, 768

F11 1197. Counsel was not ineffective for failing to object to two bits of other crimes evidence where the objection

might have highlighted the evidence and caused more harm than letting it quietly slip by. U.S. v. Brown, C.A.7th,

1984, 739 F.2d 1136, 1146. In assessing prejudice in admission of other crimes evidence, court would take into

account prejudice that could have been eliminated by a limiting instruction where the judge did not give one only

because defense counsel exercised their right to block it. U.S. v. Moore, C.A.l984, 732 F.2d 983, 990, 235
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U.S.App.D.C. 381. Trial judge was not required to give afiljmitinginstruction sua sponte where the prosecution

conceded that it would be proper but defense Counsel chose to standior fall on issue of admissibility; though limiting

instruction is desirable, the court is not required to override the wishes of defense counsel. U.S. v. Price, C.A.7th,

1980, 617 F.2d 455, 460. Where there was no request for a limiting instruction and the chief effect of an instruction

would be to highlight evidence of other crimes, it was not plain error to fail to give an instruction. U.S. v. Childs,

C.A.1979, 598 F.2d 169, 176, 194 U.S.App.D.C. 250. Counsel may refrain from requesting a limiting instruction on

other crimes in order not to emphasize potentially damaging evidence or for other strategic reasons; trial court need not

second guess this decision and instruct sua sponte. U.S. v. Barnes, C.A.5th, 1978, 586 F.2d 1052, 1059. Defendant’s

refusal of proffered limiting instruction forecloses raising on appeal the issue of whether admission without such

instructions was error under Rule 404(b). U.S. v. Levy, C.A.2d, 1978, 578 F.2d 896, 900. It was not error for trial

judge to fail to give a limiting instruction on use of other crimes evidence where defense counsel had withdrawn a

proposed instruction on the subject. State v. Reed, 1979, 604 P.2d 1330, 25 Wash.App. 46. Where defense counsel

did not want an instruction because it might highlight the prior act, the trial judge was under no duty to give a limiting

instruction without a request. Goodman v. State, Wyo.1979, 601 P.2d 178, 184.

FNZE. No duty It was error to admit other crimes evidence against F.B.I. agent without an instruction that limited it to

its proper purpose. U.S. v. Miller, C.A.9th, 1989, 874 F.2d 1255, 1270 (no mention of whether such instruction was

requested). Huddleston does not require the trial judge to give a limiting instruction in the absence of a request by

counsel. U.S. v. Record, C.A.lOth, 1989, 873 F.2d 1363, 1376. It is well—settled that where no limiting instruction on

use of other crimes is requested, the failure to give one sua sponte is not reversible error. U.S. v. Multi-Management,

Inc., C.A.9th, 1984, 743 F.2d 1359, 1364. Under Rule 105, burden of requesting a limiting instruction on use of

other crimes evidence is on the defendant; without such a request, he cannot complain on appeal that no such

instruction was given. U.S. v. Gilmore, C.A.8th, 1984, 730 F.2d 550, 555. It was not plain error for judge to fail to

give a limiting instruction on the use of other crimes evidence where there was no request for such instruction. U.S. v.

Vincent, C.A.6th, 1982, 681 F.2d 462, 465. Trial court is not under duty to give a limiting instruction sua sponte at

time evidence of other crimes is admitted where the evidence has no potential for substantially prejudicing defendant.

U.S. v. Lewis, C.A.1982, 693 F.2d 189, 196-197, 224 U.S.App.D.C. 74. Where evidence of character was

admissible and not unfairly prejudicial, the trial court was not obliged to give a limiting instruction sua sponte. U.S. v.

Murzyn, C.A.7th, 1980, 631 F.2d 525, 531. If the defendant does not request a limiting instruction on the use of

evidence of other crimes, it is not reversible error to fail to give one. U.S. v. Potter, C.A.9th, 1979, 616 F.2d 384,

389. Where the only issue in the case actually in dispute was the defendant’s intent, it was not plain error to fail to

give an instruction limiting other crimes evidence to the issue of intent since there was not other issue on which the

jury could have used the evidence. U.S. v. Childs, C.A.1979, 598 F.2d 169, 175, 194 U.S.App.D.C. 250. It is not

plain error for the trial court to fail to give an instruction sua sponte limiting the use of evidence of other crimes. U.S.

v. Barnes, C.A.5th, 1978, 586 F.2d 1052, 1058. Ordinarily defense counsel must request a limiting instruction on the

use of other crimes evidence; if he does not, the error can be considered on appeal only if it'is plain error. U.S. v.

Bridwell, C.A.lOth, 1978, 583 F.2d 1135, 1140. Although it would have been better practice for the trial judge to sua

sponte give a cautionary instruction limiting the use of other crimes evidence, it was not plain error for him to fail to

do so on facts of instant case, though it might be in a case where conduct is more egregious and its relevance is less.

U.S. v. Cooper, C.A.6th, 1978, 577 F.2d 1079, 1087-1089. Though it would have been preferable to give an

instruction which carefully limited the jury’s use of evidence of other crimes, failure to give such instruction sua sponte

was not an abuse of discretion where counsel did not request such an instruction. U.S. v. Walls, C.A.9th, 1978, 577

F.2d 690, 697. The giving of a limiting instruction is simply one factor in determining whether there has been an

abuse of discretion in admitting evidence of other crimes. U.S. v. Brown, C.A.9th, 1977, 562 F.2d 1144, 1148.

Where after the court charged the jury, the defendant did not object to the omission of the single limiting objection

which he requested, nor ask for any others, he waived any objection he might have had to the failure of the trial judge

to give a limiting instruction on the use of other crimes evidence. U.S. v. Barrett, C.A.lst, 1976, 539 F.2d 244, 249.

Where defense counsel objected to introduction of other crimes evidence but did not request a limiting instruction,

failure to give an instruction could not be considered on appeal unless it was plain error. U.S. v. Semak, C.A.6th,

1976, 536 F.2d -1142, 1145. Failure to give limiting instruction in absence of request could meet requirements for

plain error. U.S. v. Cox, C.A.5th, 1976, 536 F.2d 65, 69 n. 9. In the absence of a specific defense request, no

lim:.ting instruction is required here other crimes evidence is relevant to an issue in the case. U.S. v. Conley, C.A.8th,

1975, 523 F.2d 650, 654 n. 6. It has been argued that adoption of Rule 105 has repealed prior caselaw requiring a sua
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sponte instruction. Green, The Military Rules of Evidence and The Military Judge, May 1980, Army Lawyer 47.

Although judge has no duty to give an instruction on use of other crimes sua sponte, if he does give one it should

correctly state the precise issues to which the evidence is relevant. People v. Key, 1984, 203 Cal.Rptr. 144, 153

Cal.App.3d 888. Where past offenses were not a dominate part of the evidence and were not highly prejudicial court

had no duty to give sua sponte limiting instruction. People v. Tucciarone, 1982, 187 Cal.Rptr. 159, 137 Cal.App.3d

701. Trial court was under no obligation to sua sponte modify instructions on use of other crimes to include charge

that jury must find other crimes by a preponderance of the evidence. People v. Goodall, 1982, 182 Cal.Rptr. 243, 131

Cal.App.3d 129. Although there may be exceptional cases in which evidence of other crimes is so dominant a part of

the case against the accused that a sua sponte limiting instruction is required, the usual rule is that the trial judge has no

duty to give such an instruction without a request. People v. Collie, 1981, 177 Cal.Rptr. 458, 30 Cal.3d 43, 634 P.2d

534-. In the absence of a request, a court is not required to give a limiting instruction on the use of evidence of other

crimes. People v. Marshall, 1981, 175 Cal.Rptr. 497, 121 Cal.App.3d 627. Trial court has no duty to instruct sua

sponte on proper use of other crimes evidence. People v. Morrisson, 1979, 155 Cal.Rptr. 152, 92 Cal.App.3d 787. It

is better practice, though not plain error, for the trial court to sua sponte give a limiting instruction on the use of other

crimes evidence. People v. White, Colo.App.1984, 680 P.2d 1318, 1321. Failure to request a limiting instruction on

use of other crimes evidence precludes raising failure to give instruction as error on appeal. People v. Freeman, 1985,

385 N.W.2d 617, 619, 149 Mich.App. 119. Trial judge was not required sua sponte to give a limiting instruction on

the use of other crimes evidence. People v. Armentero, 1986, 384 N.W.2d 98, 105, 148 Mich.App. 120. Trial court

has no duty to give sua sponte instruction on use of other crimes evidence. People v. Morris, 1984, 362 N.W.2d 830,

833. 139 Mich.App. 550. Trial judge has no duty to give a limiting instruction sua sponte when evidence of other

crimes is admitted. People v. Flynn, 1979, 287 N.W.2d 329, 93 Mich.App. 713. Failure to request instruction on use

of other crimes forfeits right to raise issue on appeal. State v. Starnes, Minn.App.1986, 396 N.W.2d 676, 681.

Defendant waived objection to failure to give a limiting instruction on the use of other crimes evidence when he failed

to object to instructions given. Thompson v. State, Okla.Crim.1985, 705 P.2d 188, 191. Statements of defendant to

arresting officers that he had grown instant marijuana himself in his bedroom and that he could direct officers to a

place where they could purchase an additional 15 pounds were such subtle references to other crimes that there was no

duty to give a limiting instruction sua sponte. Cole v. State, 0kl.Crim.1982, 645 P.2d 1025, 1027. The state need not

request a limiting instruction when it introduces evidence of other crimes; it is up to the defendant to request the

instruction. State v. Amundson, 1975, 230 N.W.2d 775, 69 Wis.2d 554. It was not error to fail to give a limiting

instruction on use of other crimes evidence where no such instruction was requested. Evans v. State, Wyo.1982, 655

P.2d 1214.

But see Where evidence of other crimes is admitted for a limited purpose under Kan.Stats. Ann. s 60-455, the

trial judge must give a limiting instruction even though there was no request for the instruction and no objection

to the admission of the evidence. State v. Whitehead, 1979, 602 P.2d 1263, 226 Kan. 719.

FNIl. Give twice Double shot of instructions approved as proof that issue was handled "with consummate care." U.S.

v. Hadfield, C.A.1st, 1990, 918 F.2d 987, 995. It was not error to refuse to give limiting instruction at time that other

crimes evidence was admitted where proper instruction was given as part of final instructions. U.S. v. Evans, C.A.4th,

1991), 917 F.2d 800, 809. Prejudice from evidence of other crimes is lessened when judge gives limiting instruction

both at the time the evidence is introduced and at the close of the trial. U.S. v. Hernandez, C.A.llth, 1990, 896 F.2d

513, 523. Such a double warning was applauded in U.S. v. Harrod, C.A.7th, 1988, 856 F.2d 996, 998. One reason

it is wise to give the instruction at the time the evidence is introduced is that the court may forget to give the instruction

at the conclusion of the case. See, e.g., U.S. v. Yopp, C.A.6th, 1978, 577 F.2d 362, 366. See U.S. v. Brunson,

C.A.Sth, 1977, 549 F.2d 348, 359 n. 15 (apparently endorsing practice). In one case the jury was given three

instructions on the limited purpose for which other crimes evidence was admitted. Carter v. U.S., C.A.8th, 1977 , 549

F.2d 77, 78. Trial court properly gave limiting instruction both before admitting evidence of other crimes and at the

close of the trial. U.S. v. Davis, C.A.Sth, 1977, 546 F.2d 617, 619. Trial judge properly gave limiting instruction

prior to introduction of other crimes evidence. State v. Breazeale, 1986, 714 P.2d 1356, 1360, 238 Kan. 714. Where

trial judge gave admonition before first witness testified to other crime and when case was submitted to jury, it was not

error not to give cautionary instructions at each intervening introduction of other crimes. State v. Tecca, 1986, 714

P.2d 136, 140, 220 Mont. 168. While court upon admitting evidence of other crimes should give an immediate

cautionary instruction, failure to give one is not reversible error in the absence of request for one. State v. Stroud,
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1984, 683 P.2d 459, 465, 210 Mont. 58. At the time evidence of other crimes is admitted, trial judge must explain to

the jury the purpose of the evidence and admonish the jury to use it only for those purposes and give another limiting

instruction at the time of its final charge. State v. Gray, 1982, 643 P.2d 233, 197 Mont. 348. When evidence of other

crimes is admitted under Mont.R.Ev. 404(b), it is the duty of the trial judge to give an instruction at the time the

evidence is admitted and again in the final charge admonishing the jury of the limited purposes for which the evidence

may be used. State v. Just, 1979, 602 P.2d 957, 184 Mont. 262.

But see A number of courts have held that a single instruction is all that is required: U.S. v. Longbehn, C.A.8th,

1990, 898 F.2d 635, 639; U.S. v. Sliker, C.A.2d, 1984, 751 F.2d 477, 487; U.S. v. Soulard, C.A.9th, 1984,

730 F.2d 1292, 1303; Murray v. Superintendent, C.A.6th, 1981, 651 F.2d 451, 454; People v. Hawley, 1982,

317 N.W.2d 564, 112 Mich.App. 784, reversed on other grounds, 1983, 332 N.W.2d 398, 417 Mich. 975.

FN4. Criticisms For some evidence that bad instructions are the product of sloppy thinking about the admissibility of

the evidence, see U.S. v. Rodriguez-Cardona, C.A.lst, 1991, 924 F.2d 1148, 1151. Instruction that was simply a

laundry list of permitted uses under Rule 404(b) was insufficient to limit evidence to proper uses. U.S. v. Cortijo-Diaz,

C.A.lst, 1989, 875 F.2d 13, 15. Although instruction given by judge sua sponte on the use of evidence of defendant’s

sexual relations with his patients might have been more carefully drawn to indicate exactly how the evidence might be

used by the jury, it was not so defective as to be plain error. U.S. v. Potter, C.A.9th, 1979, 616 F.2d 384, 390. Trial

judge did not err in refusing to give a requested instruction on the use of other crimes evidence because it was

intemally inconsistent and misleading. U.S. v. Albert, C.A.5th, 1979, 595 F.2d 283, 289.

FNS. Little advice For a folksy, midtrial instruction judged good enough, see U.S. v. Cordell, C.A.5th, 1990, 912

F.2d 769, 775. Court seemingly approves smorgasbord instruction that simply paraphrases language of Rule 404(b)

without indicating why evidence might be relevant in instant case. U.S. v. Watford, C.A.4th, 1990, 894 F.2d 665, 671.

For a limiting instruction that the appellate court seems to think is just fine, though it must have been incomprehensible

to Ihe jurors, see U.S. v. Serian, C.A.8th, 1990, 895 F.2d 432, 434 n. 2. Use of smorgasbord instruction on use of

other crimes was not a denial of due process. Hopkinson v. Shillinger, C.A.lOth, 1989, 866 F.2d 1185, 1199 n. 8.

One court has approved an instruction in a multi-defendant conspiracy case despite the fact that it fails to state for what

purposes the evidence may be used or which of the defendants it can be used against. U.S. v. Astling, C.A.llth, 1984,

733 F.2d 1446, 1457. For a fairly typical example of judicial handwringing over this issue, see U.S. v. Bradshaw,

C.A.9th, 1982, 690 F.2d 704, 710 (court would have preferred a more carefully drafted instruction but apparently has

no idea of how this might be done). Prejudice to defendant was reduced when trial court, sua sponte, eliminated the

word "crime" from a jury instruction on the use of other crimes, wrongs, or acts. U.S. v. Mucci, C.A.lOth, 1980, 630

F.2d 737, 743. Some appellate courts have endorsed instructions that seem woefully inadequate by any standard. See,

e.g., U.S. v. Knowles, C.A.10th, 1979, 572 F.2d 267, 270. The trial judge should limit the use of other crimes

evidence by specifying in his instructions just which issues the evidence has been admitted to prove. Slough, Other

Vices, Other Crimes: Kansas Statutes Annotated Section 60455 Revisited, 1978, 26 U.Kan.L.Rev. 161, 166. For a

set of limiting instruction on the use of evidence of other crimes on the issue of intent judged to be adequate by the

appellate court, see U.S. v. Beechum, C.A.5th, 1978, 582 F.2d 898, 917 n. 23. Judge properly instructed the jury

that they could not consider a prior conviction offered on the issue of intent until they first found beyond a reasonable

doubt that the defendant had actually done the acts charged in the indictment. U.S. v. Williams, C.A.2d, 1978, 577

F.2d, 188, 193. In U.S. v. Carleo, C.A.8th, 1978, 576 F.2d 846, 849, the jury was instructed at the time the evidence

was admitted that: "Testimony is being received for the very limited purpose of shedding what light it may, if any, on

the motive and intent of the defendant in your consideration of the charges made against him in this case." This seems

sorrewhat less than adequate. One court, criticizing the instruction given by the trial judge as well as a pattern jury

instruction, has suggested that it would be better to instruct the jury in the language of Rule 404(b). U.S. v. Miller,

C.A.7th, 1978, 573 F.2d 388, 393-394. It is unlikely that such an instruction, while perhaps more accurate than those

given, would be very helpful to the jurors. It was proper to instruct the jury that evidence of other crimes could not be

used to prove the commission of the act charged in the indictment, but that if the jury found beyond a reasonable doubt

that the charged act was committed it could, but was not required to, consider the other crimes as evidence of intent or

state of mind. U.S. v. Evans, C.A.5th, 1978, 572 F.2d 455, 485. For a pattern jury instruction on the use of other

crimes to show common scheme that is employed in the District of Columbia, see U.S. v. Wilkerson, C.A., 548 F.2d

970, 179 U.S.App.D.C. 15. In U.S. v. Testa, C.A.9th, 1977, 548 F.2d 847, 851 n. 1, the court approved instructions
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in which the jury was told that they could not use evidence of other crime unless they were first satisfied beyond a

reasonable doubt that the defendant did the act charged and only if the other crime were proved by clear and

convincing evidence. For a good instruction requiring jury to first determine whether or not the defendant did the acts

charged in the indictment before considering other crimes evidence offered to prove intent, see U.S. v. Davis,

C.A.5th, 1977, 546 F.2d 617, 619. For an especially curt limiting instruction, see U.S. v. McMillian, C.A.8th, 1976,

535 F.2d 1035, 1038-1039. Where evidence of other crimes were offered on the issue of intent, trial court properly

charged the jury that could consider the evidence only after they found that the defendant did the act charged in the

indictment. U.S. v. Snow, C.A.9th, 1976, 529 F.2d 224, 225. For a vague and abstract limiting instruction given at

the time of the admission of evidence, see U.S. v. Alejandro, C.A.5th, 1976, 527 F.2d 423, 429. Where evidence of

other crimes is admitted, the court should give a limiting instruction, informing the jury of the narrow purpose for

which it has been admitted. U.S. v. Calvert, C.A.8th, 1975, 523 F.2d 895, 907. Where evidence of other crimes was

only relevant for a narrowly limited purpose, court should not have given the jury a boiler—plate instruction that listed

all of the possible reasons why evidence might be admissible under statute. People v. Deeney, 1983, 193 Cal.Rptr.

608, 145 Cal.App.3d 647. Instructions on use of other crimes should refer to them as "transactions" or "acts", rather

that. "offenses." People v. Mason, Colo.1982, 643 P.2d 745. It is improper to give an instruction on other crimes

evidence that simply includes all of the permissible reasons in Rule 404(b); instruction should state the specific reasons

for which the evidence has been admitted. State v. Fitzgerald, 1985, 694 P.2d 1117, 1124, 39 Wn.App. 652. Court

approves instruction on use of other crimes evidence that is lucid but somewhat terse in State v. Brittain, 1984, 689

P.2d 1095, 1099 n. 4, 38 Wn.App. 740. For an elaborate instruction on the use of other crimes evidence which

succeeds only in missing the point, see Federal Judicial Center Committee to Study Criminal Jury Instructions, Pattern

Criminal Jury Instructions, 1982, p. 60. CALJIC 2.50 has at least been amended so as to discourage the smorgasbord

form that simply invites the jury to pick whatever purpose they like for the evidence. L.A.Super.Ct., California Jury

Instructions-Criminal, CALJIC 2.50 (1984 Revision). For a perfect example of an instruction so abstract as to be

useless, see L.A.Super.Ct., California Jury Instructions--Criminal, 1977, CALJIC 2.27.

FNti. State proper purpose For a good instruction where evidence was admitted on issue of intent, see U.S. v. Scott,

C.A.9th, 1985, 767 F.2d 1308, 1310. For a collection of mid-trial admonitions on the use of other crimes evidence

that are of higher than average quality, see U.S. v. Bloom, C.A.5th, 1976, 538 F.2d 704, 705-707. For an instruction

that is one of the better ones, see State v. Johns, 1986, 725 P.2d 312, 326, 301 Or. 535. It was error for court to give

insnnction that implied jury could use evidence of other crimes for improper purposes. People v. Key, 1984, 203

Cal, Rptr. 144, 153 Cal.App.3d 888. It was error to instruct jury that evidence of other crimes could be used to show

common plan or scheme where the evidence was not admissible for that purpose, though it was admissible to show

intent. People v. Garcia, 1981, 171 Cal.Rptr. 169, 115 Cal.App.3d 85. For a particularly slovenly set of instructions,

see People v. Girtman, Colo.App.1984, 695 P.2d 759, 760 (court concerned because transcript suggests judge told jury

that evidence could be used to prove guilt; more serious problem is that instruction did not tell jury what the evidence

was offered to prove but only listed all the permissible elements in Rule 404(b)). Limiting instruction which permitted

evidence to be used for purposes for which it was irrelevant could not cure error in admitting proof of other crime.

State v. Matthews, 1984, 471 N.E.2d 849, 14 Ohio App.3d 440. Where trial court properly admits evidence for

several purposes, failure to instruct jury on use for one of those purposes does not preclude reliance on that purpose to

uphold decision on appeal. State v. Johnson, S.D.1982, 316 N.W.2d 652.

FNi’. Invite forbidden inference It was error, but harmless, to instruct the jury that they could use evidence of other

crimes to infer the defendant’s predisposition to commit crimes since this is the very inference that Rule 404(b)

prohibits. U.S. v. Nolan, C.A.7th, 1990, 910 F.2d 1553, 1562. For an instruction somewhat better than the usual, see

State v. Tecca, 1986, 714 P.2d 136, 139-140, 220 Mont. 168. It was harmless error to instruct jurors that other

crimes evidence could be used to prove the defendant’s predisposition. U.S. v. Zapata, C.A.7th, 1989, 871 F.2d 616,

621. One court has seemingly approved a limiting instruction that simply listed all of the permissible grounds of

admissibility in Rule 404(b). U.S. v. Federbush, C.A.9th, 1980, 625 F.2d 246, 249, 254. Instruction that jury could

use evidence of other crime for what it was worth was not adequate because it permitted the jury to infer that if

defendant committed uncharged rape he must have committed the rape charged. U.S. v. Aims Back, C.A.9th 1979,

588 F.2d 1283, 1286. Instruction that act of defendant in using false name in filing lost baggage report was

"circumstantial evidence of guilt" was erroneous because it misstates the relevance of an act whose ambiguity was for

the jury to resolve. U.S. v. Morales, C.A.2d, 1978, 577 F.2d 769, 773. The court’s description of the instruction
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given in U.S. v. Jacobson, C.A.lOth, 1978, 578 F.2d 863, 866, does not inspire confidence that it conveyed any

understanding of the rule to the jury. For an example of an instruction that makes it plain what is forbidden, see

Government of Virgin Islands v. Felix, C.A.3d, 1978, 569 F.2d 1274, 1281 n. 18. Court gave jury instruction that

evidence of other crimes could be used only for all of the purposes listed in Rule 404(b). U.S. v. Nolan, C.A.lOth

1977, 551 F.2d 266, 271. Although statements in instructions concerning effect of evidence of other crimes in causing

the jury to believe that the defendant was "inclined to deal in heroin" and his "willingness to deal in drugs generally"

may have suggested inference to propensity, instructions as a whole made clear the proper uses to which the evidence

could be put. U.S. v. Bloom, C.A.5th, 1976, 538 F.2d 704, 710. It was reversible error to give instructions on the

use of other crimes evidence that failed to specify the proper purposes for which the evidence had been admitted and

did not forbid the jury to infer that because the defendant had a propensity to commit such crimes, he must have

committed this one. People v. Holder, Colo.App.1984, 687 P.2d 462, 463. For a case in which the court gave an

instruction that simply rattled off all of the permissible uses listed in Rule 404(b) but omitted the one for which the

evidence had been supposedly admitted, see State v. Fitzgerald, 1985, 694 P.2d 1117, 1124, 39 Wn.App. 652.

FN8. Too refined One court seems to have approved an instruction to the jury that allowed evidence to be used on an

entirely different theory from that which the appellate court used to justify its admission. U.S. v. Penson, C.A.7th,

1990, 896 F.2d 1087, 1093.

FN9. Role of discretion A trial court’s ruling on the admissibility of evidence of other crimes, following a

conscientious assessment of the Rule 403 factors, will not be overturned on appeal absent a clear showing of abuse of

discretion. U.S. v. Martino, C.A.2d, 1985, 759 F.2d 998, 1005. Caselaw overwhelmingly affords the trial judge a

broad discretion in the admission of evidence of other crimes. U.S. v. Vincent, C.A.6th, 1982, 681 F.2d 462, 465. In

reviewing discretionary decision to admit evidence of other crimes under Rule 403, great deference is due the trial

judge who saw and heard the evidence. U.S. v. Brown, C.A.8th, 1979, 605 F.2d 389, 394. Balancing of probative

worth of other crimes evidence against its possible prejudice is generally a matter of discretion for the trial court and

reversal is not required where that discretion is not abused. U.S. v. Young, C.A.9th, 1978, 573 F.2d 1137, 1140.

Question of whether other crimes were sufficiently similar to constitute a plan was within the discretion of the trial

court. Fazio v. Brotman, Iowa App.1985, 371 N.W.2d 842, 846. What the court really did in this case was to approve

a sloppy definition of the word "plan" under the guise of honoring a discretion concerning facts. While generally a

decision to admit evidence of other crimes is within discretion of trial court, trial court had no discretion to decide that

the evidence was inadmissible as needless and prejudicial on a pre-trial motion. State v. Browder, 1984, 687 P.2d

168, 170, 69 Or.App. 564.

FNlO. Only abuse of discretion The abuse of discretion standard has been endorsed by most federal courts. Second

Circuit: U.S. v. Rucker, C.A.2d, 1978, 586 F.2d 899, 903 (reversal only if trial judge is "arbitrary or irrational"):

U.S. v. Leonard, C.A.2d, 1975, 524 F.2d 1076, 1092 (explains rationale). Third Circuit: U.S. v. Long, C.A.3d,

1978, 574 F.2d 761, 767 (thoughtful but somewhat extravagant description of trial court discretion). Fifth Circuit:

U.S. v. Robinson, C.A.Sth, 1983, 713 F.2d 110. Sixth Circuit: U.S. v. Acosta—Cazeres, C.A.6th, 1989, 878 F.2d

945, 948; U.S. v. Hamilton, C.A.6th, 1982, 684 F.2d 380, 384. Seventh Circuit: U.S. v. Baskes, C.A.7th, 1980, 649

F.2d 471, 481. Eighth Circuit: U.S. v. Bohr, C.A.8th, 1978, 581 F.2d 1294, 1299; U.S. v. Conley, C.A.8th, 1975,

523 F.2d 650, 654. Ninth Circuit: Coursen v. A.H. Robins Co., Inc., C.A.9th, 1985, 764 F.2d 1329, 1335; U.S. v.

Martin, C.A.9th, 1979, 599 F.2d 880, 889; U.S. v. Herrell, C.A.9th, 1978, 588 F.2d 711, 714; U.S. v. Sangrey,

C.A.9th, 1978, 586 F.2d 1312, 1314; U.S. v. Espinoza, C.A.9th, 1978, 578 F.2d 224, 228. Tenth Circuit: U.S. v.

Jacobson, C.A.lOth, 1978, 578 F.2d 863, 867. Eleventh Circuit: U.S. v. Reed, C.A.llth, 1983, 700 F.2d 638, 646.

But see Courts, however, have found it easy to ignore the supposed rule in some cases: U.S. v. Green, C.A.9th,

1981, 648 F.2d 587, 593 (where no evidence trial judge performed Rule 403 balancing); U.S. v. Bejar-Matrecios,

C.A.9th, 1980, 618 F.2d 81, 84; U.S. v. Bettencourt, C.A.9th, 1980, 614 F.2d 214, 218 (trial judge reversed

for having "incorrectly struck [the] balance" under Rule 403).

State cases It was an abuse of discretion to admit all of the evidence of other crimes tendered by the prosecution

without balancing probative worth and prejudice. People v. Carner, 1982, 324 N.W.2d 78, 117 Mich.App. 560.

In murder prosecution, evidence of other murder supposedly committed by defendant was so prejudicial that its
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admission denied the defendant a fair trial. People v. Golochowicz, 1982, 319 N.W.2d 518, 527, 413 Mich. 298.

Admission of prior acts will be overturned as an abuse of discretldh only when it is overtly inflammatory in

comparison to alternative modes of proof. State v. Bouchard, 1982, 639 P.2d 761, 31 Wash.App. 381. Review

of trial court’s ruling admitting other crimes evidence is limited to whether the court exercised its discretion in

accordance with the law and on the facts of record. State v. Harris, App.1985, 365 N.W.2d 922, 925, 123

Wis.2d 231.

FNll. Determining relevance For a case in which the court affirms convictions despite egregious prosecutorial abuse,

but fires a warning shot across the bow, see US. v. Rodriguez—Cardona, C.A.lst, 1991, 924 F.2d 1148, 1153. One

court seems to have resurrected the doctrine of "precedential relevance," see 5 5162, stating that in light of prior

decisions it could not hold that the trial court had abused its discretion in the instant case. U.S. v. Herrera—Medina,

C.A.9th, 1979, 609 F.2d 376, 380. The court in U.S. v. Wilson, C.A.5th, 1978, 578 F.2d 67, 71-72, chastises the

prosecutor for introducing in evidence unnecessary evidence of other crimes. Unfortunately the balance of the opinion

appears to put the prosecutor in a "can’t lose" situation; if the evidence was unnecessary, the prosecution’s case was so

strong that the error was harmless. And presumably, if the error was harmful, the evidence was not unnecessary. The

court’s rhetoric seems misdirected. Whatever the ethical obligations of the prosecutor, Rule 404(b) puts the duty of

determining the admissibility of evidence of other crimes evidence on the trial judge. No amount of exhortation of the

prosecutor can do much to assist the trial judge in exercising his authority. Evidence of prior narcotics transaction that

was close in time and similar in kind to those charged in the indictment was relevant to prove intent. U.S. v. Jardan,

C.A.8th, 1977, 552 F.2d 216, 219. Where trial court’s decision to admit evidence of prior acts of sex offender was

based on a single ground, appellate court would limit its review to propriety of use of evidence for that purpose. People

v. Thompson, 1979, 159 Cal.Rptr. 615, 98 Cal.App.3d 467. Where 1962 murder conviction was erroneously admitted

at trial for purposes of impeachment, it could not be argued on appeal that the conviction was admissible as other

crimes evidence under N.M.R.Ev. 404(b). Casaus v. State, 1980, 607 P.2d 596, 94 N.M. 58.

FN12. Not appropriate Without the slightest effort to engage in the balancing required by Rule 403, court holds that

massive evidence of prior sexual abuse of students was admissible to prove intent despite fact that intent was obvious

and defendant offered to stipulate that if he did the act he had the requisite intent. U.S. v. Hadley, C.A.9th, 1990, 918

F.2d 848, 852. Prejudice that arose from evidence that defendant was a cocaine user with lots of money was not

unfair because it proved that he was a participant in the charged conspiracy to distribute drugs. U.S. v. Hargrove,

C.A.7th, 1991, 929 F.2d 316, 320. For an incomprehensible opinion, see U.S. v. Auerbach, C.A.8th, 1982, 682 F.2d

735, 738. Evidence that black defendant was having relations with two white women was properly admitted to show

that one of the women so trusted him that she could be used as part of charged insurance fraud, despite fact that this

woman had testified in court that she trusted defendant. U.S. v. Boykin, C.A.8th, 1982, 679 F.2d 1240, 1244. For an

almost incomprehensible opinion explaining why it was not error in prosecution for sale and transportation of stolen

antique silver tea service to admit evidence that defendants were also ready to sell 500 pounds of marijuana, see U.S.

v. Tisdale, C.A.lOth, 1981, 647 F.2d 91. Does this mean "Tea for Two" will now be banned from airwaves as a

surreptitious drug song? "District court did not abuse its discretion in concluding that the probative value, on the issue

of appellant’s knowledge and intent, of evidence that appellant had committed two similar robberies within a month

prior to the offense charged outweighed any improper prejudicial effect of this evidence." U.S. v. Casanova, C.A.9th,

1981, 642 F.2d 300, 301. In U.S. v. Williams, C.A.5th, 1979, 596 F.2d 44, 51, the court warned prosecutors that

they might jeopardize convictions by putting in evidence of other crimes "when the question of admissibility, as here, is

a close one." However, the court neglects to explain why the issue was "a close one." For a diabolical application of

the Catch 22 principle, see U.S. v. Underwood, C.A.5th, 1979, 588 F.2d 1073, 1076 (defendant’s argument that the

prosecution had so much other evidence that it had no need to use evidence of other crimes used to support a

conclusion by the appellate court that the error was harmless). For a case in which the appellate court approves the

admission of evidence of other crimes without describing the evidence or the purpose for which it was thought

admissible, see U.S. v. Griffin, C.A.8th, 1978, 579 F.2d 1104, 1109. For a case which seems to treat the

admissibility of evidence of other crimes to be a matter of comparing precedents, see U.S. v. Espinoza, C.A.9th, 1978,

578 F.2d 224, 227-228; For a particularly egregious example of appellate cynicism, see U.S. v. Weidman, C.A.7th,

1978, 572 F.2d 1199, 1201-1203 (court approves admission of other crimes to prove intent and plan, though the latter

ground was never raised in the trial court and the jury was explicitly instructed that the evidence could not be used to

prove intent). One does not know what to say about an opinion that admits evidence that defendant had raped one

Copr. © West 1995 No claim to orig. U.S. govt. works _

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 59



 

 

FPP s 5249 (R 404) Page 42

woman with a butcher knife to identify him as the person who murdered another woman with a similar knife, then

approves action of trial court in admitting conviction alone without any of the details supposed to make it relevant.

State v. Churchill, 1982, 646 P.2d 1049, 231 Kan. 408. For a case in which the court gives no reasons at all for

conclusion that trial court properly admitted evidence of prior instance of "contempt of cop" in prosecution for shooting

in a nightclub brawl involving civilians, see State v. Taylor, Minn.App.1985, 369 N.W.2d 30, 31. In prosecution for

terroristic threats against a Cuban immigrant, trial court did not abuse discretion in admitting evidence of gesture in

court where defendant drew index finger across throat or similar gesture two years earlier made with knife; court

offers no explanation of relevance of the evidence. State v. Lavastida, Minn.App.1985, 366 N.W.2d 677, 679. For

an opinion so written as to make it all but impossible to know what the court has decided, see State v. Coles,

Minn.1983, 328 N.W.2d 157 (statement of facts so skimpy that it is impossible to say what evidence was).

FN14. Erie doctrine In diversity action, Federal Rules of Evidence govern the admissibility of evidence of other

crimes. Garcia v. Aetna Casualty & Surety Co., C.A.5th, 1981, 657 F.2d 652, 654. In suit for common law fraud in

tampering with odometers on automobiles, evidence of prior odometer rollbacks was admissible under Oklahoma law

to show intent. Edgar v. Fred Jones Lincoln-Mercury, C.A.10th, 1975, 524 F.2d 162, 167. Court assumes without

discussion that admissibility of other acts in a libel case is governed by state law. Sharon v. Time, Inc.,

D.C.N.Y.1984, 103 F.R.D. 86, 91.

FPP s 5249 (R 404)

END OF DOCUMENT
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Chapter 5 Relevancy and Its Limits

Rule 404. Character Evidence Not Admissible to Prove Conduct: Exceptions: Other Crimes

s 5249. ---- PROCEDURE

Rule 404(b) recognizes the legitimate probative worth that evidence of other crimes, wrongs, or acts may have

when offered to prove some fact other than the propensity of the accused to engage in criminal conduct. But the

popularity of this form of proof with prosecutors is probably due as much to the tactical advantages it affords as to

its probative worth. [FNl] Given its capacity for prejudice and abuse, the defense ought to have a reasonable

opportunity to limit such proof to its legitimate probative impact. This means that the procedure for adjudicating

admissibility is as important as the rules of admission and exclusion. [FN2] However, Rule 404(b) makes no

attempt to spell out such procedures. It is therefore the duty of the trial judge, with such aid as may be gleaned

from appellate opinions, to devise appropriate techniques to prevent abuse.

The major tactical advantage accruing to the prosecution is surprise since there is no requirement that the other

crime be alleged in the pleadings and often the existence of such evidence cannot be determined through the

limited discovery available in criminal cases. The Minnesota Supreme Court, in an important pair of decisions,

has required the prosecutor to give advance notice of intent to use other crimes evidence, [FN3] a procedure now

covered by court rule in that state. [FN4] Louisiana followed suit shortly thereafter. [FN5] The Louisiana

procedure has now been incorporated in the Florida Evidence Code, [FN6] but few other states have seen fit to

adopt similar reforms. [FN7]

Although urged to do so, [FN8] Congress declined to add a notice requirement to Rule 404(b). [FN9] Federal

courts have held that notice of intent to use evidence of other crimes is not required, [FNIO] explicitly refusing to

adopt the Minnesota procedure. [FNll] Worse yet, some opinions seem to approve the denial of discovery

designed to elicit evidence of other crimes. [FN12] However, some recent decisions may indicate a contrary

trend. It has been held error to refuse discovery of other crimes evidence without good reason. [FN13] Another

opinion suggests that notice is required where the prosecutor changes his mind after stating at an omnibus hearing

that evidence of other crimes will not be offered. [FN14] Finally, a notice requirement has been imposed in cases

in which the prosecutor intends to call the defendant’s probation officer as a witness. [FN15]

Of course, even the precedents declining to require notice do not suggest that it is beyond the power of the trial

judge to require disclosure of the intent to use evidence of other crimes at a pretrial conference, [FN16] or

otherwise. Moreover, the absence of notice can be taken into account when the trial judge is determining

prejudice to the defendant [FN17] as part of the exercise of his discretion to admit or exclude such evidence.

[FN18]

If counsel knows or suspects that evidence of other crimes, wrongs, or acts may be offered against his client,

the issue may be raised prior to a trial by a motion in limine. [FN19] Otherwise the issue is properly raised by a

timely objection when the evidence is sought to be introduced. [FN20] Although the proper objection is that the

evidence is irrelevant, [FN21] it is probably wise for counsel to add that even if the evidence is relevant he wishes

to invoke the trial judge’s discretion to exclude it nonetheless under Rule 403. [FN22]
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Once the issue of admissibility has been properly raised it is up to the offeror to show that the evidence of other

crimes is relevant. [FN23] He has the burden of proof with respect to any preliminary questions of fact. [FN24]

Although relevance is generally a preliminary fact to be determined by the jury under Rule 104(b), [FN25] the

importance of the trial judge’s discretion [FN26] in the decision to admit or exclude under Rule 404(b) suggests

that preliminary questions concerning the admissibility of other crimes evidence should be determined by the trial

judge under Rule 104(a). [FN27] It has been argued that the best procedure is to require the prosecution to make

an offer of proof out of the presence of the jury. [FN28]

The offeror must specify the issue proposed to be proved by the evidence of other crimes. [FN29] Some federal

courts have taken the position that since the plea of not guilty puts in issue every element of the offense, it is

enough that the prosecution be able to point to some element of the crime as to which the evidence is relevant.

[FN30] The contrary opinion was well put in the House of Lords over fifty years ago: Before an issue can be said

to be raised, which would permit the introduction of evidence so obviously prejudicial to the accused, it must

have been raised in substance if not in so many words * * *. The mere theory that a plea of not guilty puts

everything material in issue is not enough for this purpose. The prosecution carmot credit the accused with fancy

defenses in order to rebut them at the outset with some damning piece of prejudice. [FN31] This position has

been applauded by most of the writers [FN32] and it has been read into some of the state codes. [FN33]

Although the requirement that other crimes evidence be offered on an issue that is actually in dispute has been

said to have been "espoused by nearly every court of appeals," [FN34] there are enough contrary opinions to put

the issue in doubt. [FN35] The Advisory Committee added to the confusion when it deleted a provision from

prior codifications that would have made evidence irrelevant unless directed at a disputed issue. [FN36] Despite

these contrary indications, it would seem that the trial court must consider whether the issue is actually disputed in

exercising its discretion under Rule 403; [FN37] if the defendant does not contest the point, there is little need for

the proof and its probative worth is therefore outweighed by the countervailing factors.

Since the pleadings in a criminal case are not designed to frame issues, it is not always easy to see what issues

are disputed. Clearly if the defense is willing to enter into an adequate stipulation as to the fact or issue, there is

nothing in dispute. [FN38] In other cases the issues may be clear from the arguments of counsel or the tenor of

cross-examination of prosecution witnesses. One way for the trial court to get a clearer picture is through an

exercise of its power to control the order of proof. [FN39] It has been suggested that the prosecution be required

to put on all of its other evidence first [FN40] so that the court can accurately measure the need for other crimes

evidence. Another method is to postpone the admissibility of such evidence until rebuttal [FN41] or the

conclusion of the case. [FN42]

After the offeror designates the disputed issue it is designed to prove, he must then reveal the evidence of other

crimes, wrongs, or acts he wishes to introduce. Such evidence must, of course, satisfy other rules of evidence;

e.g., the hearsay rule. [FN43] A prior conviction [FN44] is obviously the most efficient method of proof since

presumably under general principles of collateral estoppel the defendant would be precluded from disputing the

ultimate facts necessary to the conviction. [FN45] Sometimes, however, the conviction will not reveal the facts

concerning the prior crime that are relevant in the instant case; e. g., modus operandi when needed to identify the

defendant. In such cases, and in cases in which the prior crime has not been the subject of prosecution, it may be

proved by witnesses and other fact and the defendant is free to disprove it if she can. [FN46]

If the government undertakes to prove the other crime, wrong, or act by the introduction of evidence, an

important question is the standard by which the sufficiency of that proof is to be measured. It is generally agreed

that the other crime need not be proved "beyond a reasonable doubt. ” [FN47] But most courts have attempted to

impose a somewhat higher standard than that imposed for the admissibility of evidence generally. [FN48] It has

been said that there must be "substantial evidence," [FN49] “substantial proof" [FNSO] or "satisfactory proof. "

[FN51] Some courts require that the evidence be "clear and convincing;" [FN52] this is the standard that appears

to have been applied by most federal courts prior to the adoption of Rule 404(b), [FN53] though the Fifth Circuit

favored a requirement that the evidence be "plain, clear, and conclusive. " [FN54]
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Rule 404(b) does not explicitly deal with this issue. As a result, many courts have continued to apply pre-

existing standards for the sufficiency of proof of other crimes. [FN55] The Florida [FN56] and South Dakota

[FN57] codifiers have read Rule 404(b) as incorporating, or at least not inconsistent with, a higher standard for

proof of other crimes. However, at least one court has speculated that Rule 404(b) may have been intended to

repeal procedural restrictions on the use of other crimes evidence developed by the prior case law, including the

requirement that other crimes be proved by a higher standard than that provided in Rule 104(b). [FN58] That

court seems to argue that exclusion is justified only if the proof of the other crime is so uncertain that probative

worth is outweighed by one or more of the countervailing factors in Rule 403. While it is possible to incorporate

all of the pre-existing procedural safeguards into the formula of Rule 403, [FN59] one can also argue that Rule

403 is designed to deal with the strength of the inference from the other crime to the ultimate issue it is offered to

prove, and thus assumes that the other crime has been proved; hence, the sufficiency of the proof of the other

crime is an entirely different question. [FN60] The first opinion to deal explicitly with this issue holds, albeit over

a strong dissent, that Rule 404(b) leaves intact the prior standard for proof of other crimes. [FN61]

Whatever the standard of proof, there is also the question of who is to apply it. [FN62] If proof of the other

crime were to be regarded as a preliminary fact involving relevance, [FN63] Rule 104(b) would suggest that the

judge should admit the proof on a mere showing of sufficiency to support a finding of the commission of the other

crime and instruct the jury that they cannot use it as evidence unless they find that it was proved by "clear and

convincing evidence," or whatever the standard is to be. [FN64] But the cases and commentators [FN65] all

appear to assume that the higher standard of proof is to be applied by the judge in determining the admissibility of

the evidence. Given the important role assigned the trial judge in the Advisory Committee’s Note, [FN66] it

seems very doubtful that they intended the admissibility of other crimes evidence to be determined by the jury

under Rule 104(b).

A related question is how much of the prior offense must be proved by the more exacting standard. [FN67] One

case suggests that only "the congruent physical elements of the prior offense" need be shown. [FN68] However,

that was a case in which the evidence was offered to prove intent on ai'theory of probability. [FN69] Under that

theory there is, of course, no requirement that mental element of the prior offense be proved at all, much less by

the higher standard. It would seem that the question in each case must turn on the underlying theory of relevance;

for example, a prior arrest for possession of marijuana can prove the defendant’s subsequent knowledge of the

nature of the substance even if it is assumed the prior possession was innocent. Hence, the prosecution need not

prove all of the elements of the prior crime by "clear and convincing proof" but only those elements that are

essential under its theory of relevance.

The reasonable doubt standard is not the only rule of sufficiency that is inapplicable when a prior crime is being

used for evidentiary purposes. It has been held that the two-witness rule does not apply to proof of an act of

perjury not charged in the indictment. [FN70] By analogy, it would seem that other rules dealing with the

sufficiency of evidence, such as those requiring corroboration of certain kinds of testimony, should be held to

apply only when the defendant is charged with the crime and not when the crime is being used as evidence under

Rule 404(b). [FN71]

Is the use of a prior crime as evidence barred when the defendant has previously been prosecuted for that crime

and acquitted? [FN72] Although there is contrary authority [FN73] and some commentators have argued that such

use violates the doctrine of collateral estoppel and the prohibition against double jeopardy, [FN74] most state

[FN75] and federal courts [FN76] have rejected these claims and held the evidence admissible. A fortiori,

dismissal of the charges prior to trial is no bar. [FN77] Similar results have been reached under Rule 404(b).

[FN78] Some cases have suggested that the trial judge may take the fact of acquittal into account in balancing

probative worth and prejudice for purposes of discretionary exclusion. '[FN79] It can also be argued that an

acquittal conclusively establishes that the higher standard for proof of other crimes has not been met. If the

evidence is admitted, the defendant should be allowed to prove the acquittal as going to the weight of the

evidence. [FN80]

It seems to be generally assumed that most of the rules that govern the prosecution of a crime are not applicable
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when it is used under Rule 404(b); [FN81] i.e., statutes of limitation, grand jury indictment, etc. For example, in

a recent case it was held that an agreement not to prosecute an extradited person for certain crimes did not

preclude the introduction of evidence of those crimes in a trial of different charges. [FN82] But in some cases the

evidentiary use of the prior crime seems unfair; e. g., proving a crime where charges based on that crime were

dismissed because government delay made it lihpossible to obtain defense evidence. [FN83] One court has held

that evidence of another crime obtained under a grant of immunity to the defendant cannot be used against him.

[FN84] It would seem appropriate for a court to Consider these matters in assessing the prejudice to the defendant

in the use of the other crime. [FN85]

Once the material issue has been identified and the other crimes evidence has been presented out of the presence

of the jury, [FN86] the trial judge is in a position to rule on its admissibility. As will be explained in the next

section, [FN87] this decision is not to be made simply by labeling the evidence [FN88] or by comparing it with

evidence held properly admitted in appellate opinions; [FN89] rather the trial judge must consider both the

probative worth of the evidence and its prejudice to the defendant in exercising a discretion to admit or exclude.

[FN90] If there is no jury, the standard for admission is said to be less stringent, [FN91] partially because the

judge will have necessarily heard the evidence in making his ruling and partially because the judge is assumed to

be capable of ignoring the prejudicial aspects and giving the evidence no more than its proper probative value.

[FN92]

If the court’s decision is to admit the evidence, steps must be taken to insure that the evidence is only used for

the purpose or purposes for which it was admitted. [FN93] One such step is to admit only those details of the

prior crime that are relevant to legitimate use of the evidence. [FN94] For example, if the other crime is to be

offered to show defendant’s knowledge of karate techniques in order to identify him as the attacker of the present

Victim, there is no need to show the injuries to the victim of the prior crime. In addition, the court must prohibit

counsel from arguing impermissible inferences from the evidence [FN95] and must not suggest to the jury that the

evidence can be used for purposes beyond those for which it was admitted. [FN96]

The principal device for controlling the use of other crimes, wrongs, or acts is the limiting instruction. [FN97]

Critics have been skeptical regarding the utility of instructions [FN98] and attorneys often prefer not to have the

evidence emphasized by such futile exhortations. [FN99] Perhaps for these reasons, [FNl] the trial judge is under

no duty to give a cautionary instruction sua sponte; [FN2] it must be requested by counsel. If instructions are to

be given, it would be wise to give them twice; [FN3] once when the evidence is about to be heard and again when

the case is submitted to the jury. As to the form of the instructions, trial judges will find criticisms of those

usually given, [FN4] but little advice on how to improve them from either the writers or the appellate courts.

[FNS] A good instruction should explain to the jury the proper use of the evidence [FN6] in terms that are not so

vague as to invite the forbidden inference to propensity [FN7] and not so refined that they cannot be applied.

[FN8]

Appellate review of decisions admitting evidence of other crimes, wrongs, or acts is an important, but

sometimes misunderstood, part of the procedure for administering Rule 404(b). A few opinions seem to suggest

that because of the role of discretion in the trial court, [FN9] appellate review is confined to cases involving

abuses of discretion. [FNIO] But the trial judge’s discretion does not arise unless the evidence is relevant for some

purpose other than to prove the defendant’s propensity to commit crimes. The appellate court has an important

role to play in developing standards for the relevance of other crimes evidence that go beyond the collection of

labels in Rule 404(b). [FN11] There are a number of recent opinions that do offer guidance to trial judges in

distinguishing the legitimate uses of this form of proof from the ersatz justifications sometimes offered by

counsel. But some appellate opinions do not provide an appropriate model for trial judges to follow in the

conscientious application of the rule. [FN12]

Federal courts are not required to follow state rulings on the use of other crimes evidence in criminal cases.

[FN13] Since other crimes evidence has seldom been offered in civil cases, the application of the Erie doctrine

when such evidence is offered in diversity cases is not clear. [FN14] It can be argued that a state rule admitting or

excluding such evidence is so intertwined with the state substantive law that a federal court would be bound to
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follow it. [FN15] Now that Rule 404(b) expands the rule to include other acts and wrongs [FN16] the possibility

for conflict with state law is increased and some more definitive rulings may soon appear. Of course, rulings

construing state versions of Rule 404(b) can be quite helpful in applying the rule even though not binding

precedents.

FNl. Tactical advantages As noted below, the principal advantage is that of surprise. The defendant may be

unprepared to meet evidence offered during the case-in-chief or may be dramatically destroyed by evidence of other

crimes offered in rebuttal of a defense that might not have been made had the existence of the evidence been known.

Even with notice, the defense may lack the resources to defend against several crimes. Moreover, the defense may be

placed in the dilemma of choosing between fighting the other crimes evidence, and thus enhancing its importance in the

eyes of the jury, or disparaging its probative worth, thus seeming to concede the truth of the charges.

FN2. Procedure important Lacy, Admissibility of Evidence of Crimes Not Charged in the Indictment, 1952, 31

Ore.L.Rev. 267, 284; Note, Developments in Evidence of Other Crimes, 1974, 7 U.Mich.J.L.Ref. 535, 546.

FN3. Minnesota decisions State v. Billstrom, 1967, 149 N.W.2d 281, 276 Minn. 174; State v. Spreigl, 1965, 139

N.W.2d 167, 272 Minn. 488.

FN4. Court rule See Minn.R.Crim.P. 7.02.

FN5. Louisiana followed State v. Prieur, La.1973, 277 So.2d 126. See generally, Comment, Other Crimes Evidence in

Louisiana--To Show Knowledge, Intent, System, Etc. in the Case in Chief, 1973, 33 La.L.Rev. 614, 628.

FN6. Florida incorporation See Fla.Evid.Code s 90.404(2)(b), quoted in s 5231 n. 39. See also, Ehrhardt, Florida

Evidence, 1977, s 404.12.

FN7. Other states Note, Development in Evidence of Other Crimes, 1974, 7 U.Mich.J.L.Ref. 535, 550.

FN8. Urged to do so 2 House Hearings, p. 203.

FN9. Declined to add It may be that Congress thought such a procedural regulation was out of place in the Evidence

Rules. But cf. F.R.Ev. 803(24), 804(5) imposing a requirement of notice of intent to use wildcard exceptions to

hearsay rule.

FN10. Notice not required U.S. v. Miller, C.A.9th, 1975, 520 F.2d 1208, 1211. The Government is under no

obligation to tell defendant’s attorney that it plans to introduce evidence of prior crime that took place 16 years ago.

U.S. v. Corey, C.A.2d, 1977, 566 F.2d 429, 431 n. 5.

FN11. Refuse to adopt McConkey v. U.S., C.A.Sth, 1971, 444 F.2d 788 (stating such rule should be imposed only as

part of rulemaking process).

FN12. Denial of discovery U.S. v. Nakaladski, C.A.5th, 1973, 481 F.2d 289, 297 n. 5. It is not clear whether

uncharged prior crimes are discoverable as part of the defendant’s "prior criminal record" under Criminal Rule

16(a)(1)(B), added in 1975. See vol. 1, s 253.

FN13. Without good reason It was reversible error for prosecution to refuse to disclose the identity of a witness to

prior crimes so as to enable the defense to prepare to meet his testimony where the witness was in custody and was

hoping to receive sentence considerations for his testimony; advance disclosure presented no danger to witness and

there were no valid considerations to justify concealment. U.S. v. Baum, C.A.2d, 1973, 482 F.2d 1325, 1331-1332.

FN14. Notice of change U.S. v. Scanland, C.A.5th, 1974, 495 F.2d 1104.

FN15. Probation officer notice U.S. v. Pavon, C.A.9th, 1977, 561 F.2d 799, 802.
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FN16. Pretrial conference See vol. 1, s 292.

FN17. Prejudice to defendant Cf. U.S. v. Scanland, C.A.5th, 1974, 495 F.2d 1104, 1106.

FN18. Discretion to admit See s 5250.

FN19. Motion in limine The desirability of an advance ruling has been recognized by some commentators. See 2

Weinstein & Berger, Weinstein’s Evidence, 1975, p. 404-29; Ehrhardt, Florida Evidence, 1977, p. 78. For cases in

which the procedure has been invoked, see U.S. v. Wiggins, C.A.1975, 509 F.2d 454, 166 U.S.App.D.C. 121; U.S.

v. Leon, C.A.5th, 1975, 441 F.2d 175, 178 (advance ruling at behest of prosecutor). For general discussion of the

motion in limine, see vol. 21, s 5037. For example of use of motion in limine to suppress other crimes evidence, see

U.S. v. Stover, C.A.8th, 1977, 565 F.2d 1010.

FN20. Objection The requirements for making an objection are set out in Rule 103. See generally vol. 21, ss 5036-

5038. Defendant must object in trial court to use of other crimes evidence; the issue cannot be raised for the first time

on appeal and admission of tape recording in which defendant made reference to a prior prosecution for similar offense

was not plain error. U.S. v. Rowe, C.A.10th, 1977, 565 F.2d 635. It was not error for the trial judge to admit

evidence of other acts where the objection made to such evidence was too vague to permit an informed decision to be

made on the legal issue involved. U.S. v. Greenfield, C.A.5th, 1977, 554 F.2d 179, 186. Objection that evidence

"serves no purpose whatsoever in this case" and "is not admissible as original evidence" is too loosely formulated and

imprecise to preserve for appeal improper admission of other crimes evidence. U.S. v. Arteaga—Limones, C.A.5th,

1976, 529 F.2d 1183, 1190. General objection was insufficient to preserve for appeal failure of trial court to exclude

inflammatory details not necessary for purpose for which other crime was admitted. Holmes v. State, 1977, 251

N.W.2d 56, 76 Wis.2d 259.

FN21. Irrelevant Ehrhardt, Florida Evidence, 1977, p. 72.

FN22. Invoking discretion See 3 5224.

FN23. Must show relevance Ehrhardt, Florida Evidence, 1977, p. 72; Lacy, Admissibility of Evidence of Crimes Not

Charged in the Indictment, 1952, 31 Ore.L.Rev. 267, 284; Comment, Other Crimes Evidence in Louisiana--To Show

Knowledge, Intent, System, Etc. in the Case in Chief, 1973, 33 La.L.Rev. 614, 628. It was not reversible error in

bank robbery prosecution to admit evidence that defendant and accomplice robbed another business during the prior

week using the same gun as in the charged robbery since appellate court could not say that the evidence has no bearing

on the issues. U.S. v. McMillian, C.A.8th, 1976, 535 F.2d 1035, 1038—39.

FN24. Burden of proof Ehrhardt, Florida Evidence, 1977, p. 72. In prosecution of a tax preparer for counselling

filing of false returns, testimony that an audit of 160 returns prepared by the defendant showed that 90—95% contained

overstated deductions should not have been admitted without evidence showing why deductions were thought to be

overstated; such evidence insinuated other crimes by the defendant without any proof of them. U.S. v. Brown,

C.A.5th, 1977, 548 F.2d 1194, 1206.

FN25. Jury determines See vol. 21, s 5054.

FN26. Judge’s discretion See 5 5250.

FN27. Determined by judge In addition, the standard for proof of other crimes, discussed below at notes 47-54, is

inconsistent with the standard for proof of preliminary facts established in Rule 104(b) for jury determined facts. It

was not error for the trial court to refuse to hold a preliminary inquiry into the admissibility of other crimes evidence,

though it would have been wise to have done so since such a hearing would have revealed that the evidence was

redundant and remote. U.S. v. DeVincent, C.A.lst, 1976, 546 F.2d 452, 457.

FN28. Offer of proof Comment, A Proposed Analytical Method for the Determination of the Admissibility of Evidence
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of Other Offenses in California, 1960, 7 U.C.L.A.L.Rev. 463, 483.

FN29. Must specify issue Comment, A Proposed Analytical Method for the Determination of the Admissibility of

Other Offenses in California, 1960, 7 U.C.L.A.L.Rev. 463, 483.

FN30. Point to element US v. DiZenzo, C.A.4th, 1974, 500 F.2d 263, 265. But see discussion in s 5242 at notes 20-

25.

FN31. "Fancy defenses" Thompson v. The King, H.L., [1918] AC. 221, 232 (Lord Sumner).

FN32. Writers Herbert & Mount, Ohio’s "Similar Acts Statute": Its Uses and Abuses, 1975, 9 Akron L.Rev. 301, 307,

308, 326; Slough, Other Vices, Other Crimes: An Evidentiary Dilemma, 1972, 20 U.Kans.L.Rev. 411, 430;

Comment, The Admissibility of Other Crimes in Texas, 1972, 50 Texas L.Rev. 1409, 1411-1412; Cement, Other

Crimes Evidence at Trial: Of Balancing and Other Matters, 1961, 70 Yale LJ. 763, 770; Note, Admissibility in

Criminal Prosecutions of Proof of Other Offenses As Substantive Evidence, 1950, 3 Vand.L.Rev. 779, 783.

FN33. Read into codes N.J.Sup.Ct., Committee on Evidence, Report, 1963, p. 103; People v. Swearington, 1977, 140

Cal.Rptr. 5, 71 Cal.App.3d 935; People v. Reyes, 1976, 132 Cal.Rptr. 848, 62 Cal.App.3d 53. See also, Judicial

Council Committee’s Note, Wisc.R.Ev. 904.04: "Evidence of other crimes, wrongs or acts which tend to prove

motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, is not

automatically admissible. It should be excluded if motive, opportunity, intent, etc. is not substantially disputed. * * *"

FN34. "Nearly every court" US. v. James, C.A.1977, 555 F.2d 992, 1000 n. 46, 181 U.S.App.D.C. 55 (citing many

cases). In order for evidence of other crimes to be admissible on the issue of intent, it is essential that intent be more

than a formal issue as a result of defendant’s plea of not guilty; where the defendant denied having done the act but

made no contention that it was not done with the requisite intent, it was reversible error to permit the government to

introduce evidence that the defendant engaged in a similar act on a prior occasion. U.S. v.’ Frierson, C.A.7th, 1969,

419 F.2d 1020. See also, US. v. Myers, C.A.5th, 1977, 550 F.2d 1036, 1044 (element sought to be proved must be

"a material issue in the case"); US. v. McCord, C.A.7th, 1975, 509 F.2d 891, 895 (other crimes evidence should not

be admitted on entrapment theory until defense "demonstrates clearly that the entrapment defense will ultimately be

raised"); US. v. Miller, C.A.7th, 1974, 508 F.2d 444, 450 (evidence of other crimes not admissible on issue of intent

until defendant "affirmatively contested" intent); US. v. Goodwin, C.A.5th, 1974, 492 F.2d 1141, 1152 (error to

admit evidence on issue of intent where "that issue was never seriously disputed at trial").

FN35. Contrary opinions US. v. Adcock, C.A.8th, 1977, 558 F.2d 397, 402; US. v. Brettholz, C.A.2d, 1973, 485

F.2d 483, 487; US. v. Castro, C.A.9th, 1973, 476 F.2d 750, 753 (explicitly rejecting Frierson, note 34 above.)

FN36. Deleted provision See 5 5164.

FN37. Consider under Rule 403 See ss 5214, 5220, 5222.

FN38. Stipulation Where the defendant was willing to stipulate to substance of probation officer’s testimony, it was

error to permit the officer to testify as a witness. US. v. Pavon, C.A.9th, 1977, 561 F.2d 799. "Furthermore, it

stands to reason that the other torts or crimes evidence must be offered as bearing on a fact that is actually in issue * *

*. If the defendant concedes a fact, or an issue to which it relates, the prosecutor should not be permitted to prove the

fact by the use of ’other crimes’ evidence." N.J.Sup.Ct., Committee on Evidence, Report, 1963, p. 103. See also,

Lacy, Admissibility of Evidence of Other Crimes Not Charged in the Indictment, 1952, 31 Ore.L.Rev. 267, 275—277

(arguing that there would be greater use of stipulations in criminal cases if courts would bar other crimes evidence on

stipulated facts). On the effect of stipulations generally, see 5 5194 and 9 Wigmore, 3d ed. 1940, s 2591.

FN39. Control order of proof See Rule 611(a). Where other crimes evidence is offered on the issue of identity, it is

proper to admit evidence during Government’s case-in-chief because identity is unquestionably in issue unless the

defendant admits to commission of the act but denies the requisite intent. US v. Baldarrama, C.A.5th, 1978, 566 F.2d

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 67



 

FPP s 5249 (R 404) Page 8

560, 568 n. 9. In first degree murder prosecution it was error for prosecutor to state in his opening statement that when

the defendant was arrested three days after the crime he was driving a stolen car. Theriault v. State, 1976, 547 P.2d

668, “ Nev. _

FN40. Other evidence first Comment, Other Crimes Evidence at Trial: Of Balancing and Other Matters, 1961, 70 Yale

L]. 763, 773. But see, U.S. v. Austin, C.A.lOth, 1972, 462 F.2d 724, 734-735 (trial court could permit prosecution

to prove uncharged offenses before evidence of charged crime was introduced). Before evidence of prior crimes can

be used, there must be proof of the commission of the charged crime. State v. Stevens, N.D.1975, 238 N.W.2d 251.

FN41. Rebuttal E.g., U.S. v. Chrzanowski, C.A.3d, 1974, 502 F.2d 573, 576. Although the better practice would be

to wait to admit evidence of other crimes offered to show intent until the end of the defense case, it was not plain error

to admit the evidence during the government’s case-in-chief when the issue of intent was foreshadowed by the

defendant’s confession. U.S. v. Brunson, C.A.5th, 1977, 549 F.2d 348, 361 n. 20.

FN42. Conclusion E.g., U.S. v. Dossey, C.A.8th, 1977, 558 F.2d 1336, 1338.

FN43. Must satisfy other rules See 5 5192; Herbert & Mount, Ohio’s "Similar Acts Statute": Its Uses and Abuses,

1975, 9 Akron L.Rev. 301, 320.

FN44. Proof by conviction E.g., U.S. v. Payne, C.A.9th, 1973, 474 F.2d 603; U.S. v. Clayton, C.A.lOth, 459 F.2d

572.

FN45. Most efficient The defendant could, of course, attack the validity of the conviction on grounds normally

available on collateral attack, but otherwise it is presumed valid. U.S. v. Beechum, C.A.5th, 1977, 555 F.2d 487, 498.

FN46. Proof by other means See vol. 2, s 410, p. 133.

FN47. "Beyond reasonable doubt" U.S. v. Beechum, C.A.5th, 1977, 555 F.2d 487, 498; Cunha v. Brewer, C.A.8th,

1975 , 511 F.2d 894, 901. See also, McCormick, Evidence, Cleary ed. 1972, s 190, p. 451; Herbert & Mount, Ohio’s

"Similar Acts Statute": Its Uses and Abuses, 1975, 9 Akron L.Rev. 301, 327; Payne, The Law Whose Life is Not

Logic: Evidence of Other Crimes in Criminal Cases, 1968, 3 U.Rich.L.Rev. 62, 78; Note, Admissibility in Criminal

Prosecutions of Proof of Other Offenses as Substantive Evidence, 1950, 3 Vand.L.Rev. 779, 788.

FN48. Admissibility generally If other crimes evidence is treated as an aspect of relevance, the standard would be that

it was "sufficient to support a finding" that the crime was committed by the defendant. See Rule 104(b). Trial court

properly admitted evidence of defendant’s escape from nearby prison to prove motive for theft of car where evidence

of escape was clear and convincing, testimony was limited to bare fact of incarceration, and no details of prior

conviction or escape were put before the jury; probative value substantially outweighed danger of unfair prejudice.

U.S. v. Stover, C.A.8th, 1977, 565 F.2d 1010.

FN49. "Substantial evidence" Comment, Other Crimes Evidence in Louisiana--To Show Knowledge, Intent, System,

Etc. in the Case in Chief, 1973, 33 La.L.Rev. 614, 620 (collecting cases).

FN50. "Substantial proof" Note, Evidence of Criminal History in Ohio Criminal Prosecutions, 1964, 15

West.Res.L.Rev. 772, 778.

FN51. "Satisfactory proof" Cunha v. Brewer, C.A.8th, 1975, 511 F.2d 894, 901 (applying Iowa law).

FN52. "Clear and convincing" McCormick, Evidence, Cleary ed. 1972, s 190 p. 452; Comment, Admissibility of

Prior Criminal Acts as Substantive Evidence in Criminal Prosecutions, 1969, 36 Tenn.L.Rev. 515, 516.

Uncorroborated testimony of accomplice was sufficient to constitute "clear and convincing" evidence of other crime.

U.S. v. Trevino, C.A.5th, 1978, 565 F.2d 1317, 1319. The defendant’s own confession of a prior crime is clear and

convincing evidence of the crime. U.S. v. Davis, C.A.8th, 1977 , 551 F.2d 233. There must be substantial evidence of
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prior acts, what some courts call "clear and congincing evidence." State v. Stevens, N.D.1975, 238 N.W.2d 251.

FN53. Federal courts E.g., U.S. v. Cummings, C.A.8th, 1974, 507 F.2d 324, 331; U.S. v. Clemons, C.A.8th, 1974,

503 F.2d 486, 489; U.S. v. Ostrowsky, C.A.7th, 1974, 501 F.2d 318, 321.

FN54. "Plain, clear, and conclusive" E.g., U.S. V. Pollard, C.A.5th, 1975, 509 F.2d 601, 604; U.S. v. Shadletsky,

C.A.5th, 1974, 491 F.2d 677, 678; U.S. v. Broadway, C.A.5th, 1973, 477 F.2d 991, 995.

FN55. Continue to apply E.g., U.S. v. Scholle, C.A.8th, 1977, 553 F.2d 1109, 1121 ("clear and convincing"

standard); U.S. v. Cyphers, C.A.7th, 1977, 553 F.2d 1064, 1070 (same); U.S. v. Myers, C.A.5th, 1977, 550 F.2d

1036, 1044 ("plain, clear, and convincing" proof required).

FN56. Florida Ehrhardt, Florida Evidence, 1977, p. 72.

FN57. South Dakota The Commentary to No.Dak.R.Ev. 404(b) says that the opinion of the North Dakota Supreme

Court in State v. Stevens, N.D.1975, 238 N.W.2d 251, 257, set forth "criteria that should be considered whenever

section (b) of this rule is invoked" noting that that opinion requires "clear and convincing " evidence of the other crime.

FN58. Repeals restrictions U.S. v. Maestas, C.A.8th, 1977, 554 F.2d 834, 836 n. 2, 837-838.

FN59. Force into Rule 403 See, e.g., U.S. v. Beechum, C.A.5th, 1977, 555 F.2d 487, 507-508.

FN60. Different question Courts in setting out the procedural prerequisites to the use of other crimes evidence have

generally treated the balancing required by Rule 403 as separate from the issue of the sufficiency of the proof of the

other crime. See, e.g., U.S. v. Ostrowsky, C.A.7th, 1974, 501 F.2d 318, 321. McCormick also treats the two as

distinct questions. McCormick, Evidence, Cleary ed., 1972, s 190, pp. 451—453.

t

FN61. Prior standards intact U.S. v. Beechum, C.A.5th, 1977, 555 F.2d 487, 504-507.

FN62. Who applies It is, of course, possible that both the judge and the jury are to apply the higher standard of proof.

Nothing in the caselaw suggests this, but some pattern jury instructions suggest that trial courts may be handling the

issue this way. See 1 Devitt & Blackmar, Federal Jury Practice and Instructions, 3d ed. 1977, 5 14.15.

FN63. Preliminary question See vol. 21, s 5052.

FN64. Jury determines See vol. 21 s 5054.

FN65. Cases and commentators "Before evidence of a prior offense is given to the jury, the trial judge should conduct

an independent examination of the proffered evidence to determine whether it satisfies this standard." U.S. v.

Beechum, C.A.5th, 1977, 555 F.2d 487, 497. See also, U.S. v. Scholle, C.A.8th, 1977, 553 F.2d 1109, 1121 (trial

judge "will base his decision" to admit or exclude evidence of other crimes on, inter alia, clear and convincing proof

that the acts were committed). McCormick, Evidence, Cleary ed. 1972, s 190, p. 452 ("before the evidence is

admitted * * * the substantial or unconvincing quality of the proof should be weighed. * * *"); Ehrhardt, Florida

Evidence, 1977, s 404.5, p. 72 ("the court must consider whether there is clear and convincing proof").

FN66. Trial judge role Advisory Committee’s Note, F.R.Ev. 404(b).

FN67. How much Another question that does not appear to have been considered extensively in the literature is

whether the higher standard applies to prior wrongs or acts that do not amount to a crime. The answer to this question

would seem to turn on the policy basis for the higher standard of proof; but that policy is seldom enunciated. Since the

higher standard is often spoken of as a substitute for proof "beyond a reasonable doubt," one might infer that the

purpose is to insure that if the defendant is to be convicted of a crime not charged in the indictment, at least the jury

should be held to something higher than the civil standard. On this theory, the higher standard should not be applied to
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other acts not amounting to a crime. Strict requirements for proof_of other crimes do not apply to proof of other acts

not amounting to a crime. U.S. v. Greenfield, C.A.5th, 1977, 554 F.2d 179, 185. Strict standards of proof of other

crimes are applicable to the government; they do not apply when the defendant offers evidence of other wrongs of

government agent. U.S. v. McClure, C.A.5th, 1977, 546 F.2d 670, 676.

FN68. "Physical elements" U.S. v. Beechum, C.A.5th, 1977, 555 F.2d 487, 497.

FN69. Probability theory See s 5242.

FN70. Two-witness rule U.S. v. Freedman, C.A.2d, 1971, 445 F.2d 1220, 1224.

FN71. Corroboration, sufficiency See 7 Wigmore, Evidence, 3d ed. 1940, ss 2032-2075.

FN72. Effect of acquittal 2 Wigmore, Evidence, 3d ed. 1940, s 317; Note, Evidence of Defendant’s Other Crimes:

Admissibility in Minnesota, 1953, 37 Minn.L.Rev. 608, 613.

FN73. Contrary authority It is a violation of defendant’s right to be free from double jeopardy for a state to use

evidence of prior crimes for which defendant has been previously acquitted in a subsequent trial for a similar offense;

the doctrine of collateral estoppel prevents the state from relitigating an issue that has once been determined adversely

to the state. Wingate v. Wainwright, C.A.5th, 1972, 464 F.2d 209. Where the defendant has been previously tried and

acquitted of a crime, the subsequent evidentiary use of that crime is an abuse of discretion because the fact of acquittal

diminishes the probative worth of the evidence and increases the prejudice to the defendant to such a degree that it is

inadmissible as a matter of law. State v. Little, 1960, 350 P.2d 756, 87 Ariz. 295.

FN74. Double jeopardy Bray, Evidence of Prior Uncharged Offenses and the Growth of Constitutional Restrictions,

1974, 28 U.Miami L.Rev. 489, 506; Comment, Exclusion of Prior Acquittals: An Attack on the "Prosecutor’s

Delight", 1974, 21 U.C.L.A.L.Rev. 892, 914, 921 n. 148. In the early base of U.S. v. Randenbush, 1834, 8 Pet. (33

U.S.) 288, 8 L.Ed. 948, the Court held it was not a violation of the prohibition against double jeopardy to admit

evidence of another crime for which defendant had never been prosecuted but which had been used as evidence in a

prior prosecution in which defendant had been acquitted. The nature of the double jeopardy argument under the

Court’s recent cases is illustrated by the dissent in U.S. v. Castro-Castro, C.A.9th, 1972, 464 F.2d 336, note 76

below. However, in that case it can be argued that the evidentiary use of the prior incident is perfectly consistent with

the jury’s finding of innocence in the prior case; i.e., that even an innocent defendant should have been suspicious

when placed in the role of a dupe the second time and that even if defendant did not realize that he was transporting

contraband the first time, the prior trial makes it unlikely that he could have been ignorant of what was happening in

the second incident.

FN75. State courts E.g., People v. Griffin, 1967, 426 P.2d 507, 66 Ca1.2d 459, 58 Cal.Rptr. 107 (collecting cases);

State v. Darling, 1966, 419 P.2d 836, 197 Kan. 471 (under provisions of K.S.A. 60—455).

FN76. Federal courts The fact that the defendant was previously acquitted of charge of illegal importation of marijuana

on testimony that he was unaware that contraband was concealed in vehicles does not make evidence of that incident

inadmissible in subsequent prosecution for same offense in which the marijuana was also concealed in vehicle and

defendant disclaimed knowledge of its presence. U.S. v. Castro-Castro, C.A.9th, 1972, 464 F.2d 336. Evidence of

prior crime of which defendant was acquitted in state court was admissible in federal prosecution since the federal

government was not a party or a privy to the state action and collateral estoppel is therefore not applicable. U.S. v.

Smith, C.A.4th, 1971, 446 F.2d 200. The fact that in trial for prior crime a verdict was directed in favor of the

defendant does not bar the use of evidence of that crime in a subsequent trial for another offense. Holt v. U.S.,

C.A.lOth, 1968, 404 F.2d 914, 920. Doctrine of res judicata does not make inadmissible evidence of a prior offense

of which defendant has been acquitted and which is offered to prove knowledge that heroin was concealed in his

vehicle where general verdict makes it impossible to determine basis of decision in prior case. Hernandez v. U.S.,

C.A.9th, 1966, 370 F.2d 171. Prior acquittal does not bar evidentiary use of other crime. Himmelfarb v. U.S.,

C.A.9th, 1945, 175 F.2d 924, 941.
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FN77. Dismissal Evidence of another narcotics transaction is admissible despite the fact that charges based on that

transaction had been dismissed because the unjustified delay and neglect of the government had prejudiced the

defendant’s ability to defend himself. U.S. v. Jones, C.A.1973, 476 F.2d 533, 155 U.S.App.D.C. 88.

FN78. Similar results U.S. v. Juarez, C.A.7th, 1977, 561 F.2d 65 (dismissal); U.S. v. Rocha, C.A.9th, 1977, 553

F.2d 614 (acquittal). The Florida codifiers seem to suggest that their version of Rule 404(b) leaves the question open.

Sponsors’ Note, Fla.Evid.Code 8 90.404.

FN79. Discretionary exclusion U.S. v. Smith, C.A.4th, 1971, 446 F.2d 200, 204. See generally, Comment, Exclusion

of Prior Acquittals: An Attack on the "Prosecutor’s Delight", 1974, 21 U.C.L.A.L.Rev. 892, 903-905.

FN80. Prove acquittal People v. Griffin, 1967, 426 P.2d 507, 66 Cal.2d 459, 58 Cal.Rptr. 107.

FN81. Not applicable In many cases these other restrictions are, by their own terms, applicable only to prosecution for

the crime. Often, however, it is difficult to see why the underlying policy is not equally applicable to the evidentiary

use of the crime.

FN82. Extradition restriction U.S. v. Flores, C.A.2d, 1976, 538 F.2d 939.

FN83. Unfair U.S. v. Jones, C.A.1973, 476 F.2d 533, 155 U.S.App.D.C. 88.

FN84. Immunity U.S. v. Hockenberry, C.A.3d, 1973, 474 F.2d 247.

FN85. Prejudice See 5 5250.

FN86. Out of presence U.S. v. Bailey, C.A.1974, 505 F.2d 417, 420, 164 U.S.App.D.C. 310; U.S. v. Demetre,

C.A.8th, 1972, 464 F.2d 1105, 1108.

FN87. Explained See 5 5250.

FN88. Labeling "But the mere labeling of such evidence does not automatically bring admission. Committee

Commentary, No.Dak.R.Ev. 404(b).

FN89. Appellate opinions Slough, Other Vices, Other Crimes: An Evidentiary Dilemma, 1972, 20 U.Kan.L.Rev. 411,

417; Stone, The Rule of Exclusion of Similar Fact Evidence: America, 1938, 51 Harv.L.Rev. 988, 1020.

FN90. Discretion to admit McCormick, Evidence, Cleary ed., 1972, s 190, p. 453.

FN91. Less stringent U.S. v. McCarthy, C.A.6th, 1972, 470 F.2d 222, 224; U.S. v. Turner C.A.4th, 1971, 441 F.2d

1161.

FN92. Capable of ignoring Havelock v. U.S., C.A.lOth, 1970, 427 F.2d 987, 991.

FN93. Limit use See vol. 21, s 5067.

FN94. Only relevant details U.S. v. Ostrowsky, C.A.7th, 1974, 501 F.2d 318, 323 (abuse of discretion to admit gory

details of murder in auto theft case); U.S. v. Ferrone, C.A.3d, 1971, 438 F.2d 381, 386 (need not show details of

defendant’s gambling operations to prove that agents he interfered with were engaged in official duties while searching

defendant’s home). Prejudice from proof of prior crime was reduced when trial judge excluded details of prior crime.

U.S. v. Dansker, C.A.3d, 1976, 537 F.2d 40, 58. In prosecution for receiving stolen property, evidence of possession

of other stolen property was admissible but trial court should have excluded evidence that property was taken in

burglary. State v. Spraggin, 1976, 239 N.W.2d 297, 71 Wis.2d 604.
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FN95. Irnpermissible argument E.g., Bellows v. Dainack, C.A.2d, 1977, 555 F.2d 1105, 1107.

FN96. Suggest other uses U.S. v. Araujo, C.A.2d, 1976, 539 F.2d 287, 290.

FN97. Principal device One writer has suggested that use of the judge’s power to comment on the evidence could be a

more effective method of explaining the proper use of other crimes. Lacy, Admissibility of Evidence of Crimes Not

Charged in the Indictment, 1952, 31 Ore.L.Rev. 267, 285. Instruction that evidence of other crime could be

considered to show that defendant was inclined to deal in heroin violated Rule 404(b). U.S. v. Bloom, C.A.5th, 1976,

538 F.2d 704. Error in admission of other crimes evidence was not cured by an instruction to jury to disregard it.

U.S. v. Wiley, C.A.6th, 1976, 534 F.2d 659.

FN98. Skeptical E.g., Note, Rule 404(b) Other Crimes Evidence: The Need for a Two-Step Analysis, 1977, 71

Nw.U.L.Rev. 635, 643; Comment, Exclusion of Prior Acquittals: An Attack on the "Prosecutor’s Delight", 1974, 21

U.C.L.A.L.Rev. 892, 907—909.

FN99. Prefer not to emphasize See, e.g., U.S. v. Hayes, C.A.2d, 1977, 553 F.2d 824, 829; U.S. v. Tramaglino,

C.A.2d, 1952, 197 F.2d 928, 932.

FNl. Reasons U.S. v. Bobbitt, C.A.1971, 450 F.2d 685, 689, 146 U.S.App.D.C. 224, 228.

FN2. No duty U.S. v. Davis, C.A.8th, 1977, 557 F.2d 1239, 1247; U.S. v. Drebin, C.A.9th, 1977, 557 F.2d 1316,

1325; U.S. v. Blount, C.A.6th, 1973, 479 F.2d 650, 651; U.S. v. Van Poyck, C.A.5th, 1972, 464 F.2d 575. See

also, Note, Evidence of Criminal History in Ohio Criminal Prosecutions, 1964, 15 West.Res.L.Rev. 772, 779.

FN3. Give twice This is required, on request, by Fla.Evid.Code s 90.404(2)(b)(2), quoted above, 5 5231 n. 39. See

also, Comment, Other Crimes Evidence in Louisiana--To Show Knowledge, Intent, System, Etc. in the Case in Chief,

1973, 33 La.L.Rev. 614, 628. For a sample cautionary instruction given at the time of introduction of other crimes

evidence, see U.S. v. Weaver, C.A.8th, 1977, 565 F.2d 129, 134.

FN4. Criticisms Slough, Other Vices, Other Crimes: An Evidentiary Dilemma, 1972, 20 U.Kan.L.Rev. 411, 428.

FN5. Little advice The pattern jury instructions offer few guides. See 1 Devitt & Blackmar, Federal Jury Practice and

Instructions, 3d ed. 1977, 55 14.14, 14.15. For samples of instructions given, see U.S. v. Hayes, C.A.2d, 1977, 553

F.2d 824, 829 n. 11; U.S. v. Hampton, C.A.lOth, 1972, 452 F.2d 29, 30.

FN6. State proper purpose U.S. v. Ridley, C.A.6th, 1975, 519 F.2d 791, 793. Appellate court could affirm the

admission of evidence of other crimes to prove identity even though the trial court did not instruct the jury that it could

be used for this purpose. U.S. v. Baldarrama, C.A.5th, 1978, 566 F.2d 560, 567.

FN7. Invite forbidden inference People v. Hunt, 1977, 72 Cal.App.3d 190, 139 Cal.Rptr. 675.

FN8. Too refined U.S. v. Bobbitt, C.A.1971, 450 F.2d 685, 690, 146 U.S.App.D.C. 224.

FN9. Role of discretion See 5 5250.

FN10. Only abuse of discretion In prosecution for falsely stating that he had never been convicted of a felony in order

to purchase a firearm where the defense was that the defendant did not understand the question, it was an abuse of

discretion to permit the government to introduce into evidence the defendant’s rap sheet that showed two felony

convictions, numerous arrests, and items of unfavorable personal history. U.S. v. Bledsoe, C.A.8th, 1976, 531 F.2d

888, 891.

FNll. Determining relevance See 5 5166.
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FN12. Not appropriate Though many could be cited, two recent cases are at hand to illustrate the point. In U.S. v.

Tibbets, C.A.4th, 1977, 565 F.2d 867 the per curiam opinion says the evidence of a prior bomb threat was admissible

in a prosecution for a subsequent threat. Since the defendant was observed in the act of making the charged threat,

which was monitored by the phone company, there does not seem to be any question of identification and the court

does not mention any issue of intent as to which the evidence would be relevant. It simply says that under Rule 404(b)

evidence is admissible for other purposes, without specifying what those purposes might be. The trial court apparently

admitted the evidence to show how the defendant came to be under surveillance when he made the charged threat but

the relevance of that is difficult to discern. In U.S. v. Herbst, C.A.10th, 1977, 565 F.2d 638, 641, the defendant raised

a number of arguments against the admissibility of other crimes evidence. The opinion disposes of these by simply

listing all of the potential grounds for admissibility, then stating that admissibility was "consistent with our prior

oplnions."

FN13. Criminal cases U.S. v. Hines, C.A.3d, 1972, 470 F.2d 225, 227-228.

FN14. Erie doctrine See s 5201.

FN15. Intertwined Wellborn, The Federal Rules of Evidence and the Application of State Law in Federal Courts,

1977, 55 Texas L.Rev. 371, 410-411.

FN16. Expands See 5 5239.

FPP s 5249 (R 404)
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UNITED STATES of America, Appellee,

v.

Michael Lee MATTHEWS and Robert G. Prater, Defendants—Appellants.

NOS. 509, 228, Dockets 93—1158, 93-1172.

United States Court of Appeals,

Second Circuit.

Argued Dec. 1, 1993.

Decided March 30, 1994.

Defendants were convicted in the United States District Court for the Northern

District of New York, Howard G. Munson, J., of bank robbery and conspiracy to

commit bank robbery, and they appealed. The Court of Appeals, Kearse, Circuit

Judge, held that: (1) first defendant’s rights under confrontation clause were

not violated by admission of second defendant’s out—of—court inculpatory

statement; (2) in—court identifications of first defendant did not violate due

process; (3) evidence was sufficient to support second defendant’s

conviction; (4) prosecution had obligation to disclose letter written by

second defendant, but late disclosure was not so prejudicial as to require

reversal; (5) evidence that second defendant tried to stab girlfriend was

admissible, and did not violate notice requirement for other—crimes evidence;

Copr. (C) West 1995 No claim to orig. U.S. govt. works

20 F.3d 538 R 6 OF 12 P 76 OF 88 CTA Page

(Cite as: 20 F.3d 538, *550)

that he would have nothing to do with her because she wouldn’t give up her

prostitution. You asked her that. She wouldn’t give up her drug habit; you

asked her that. She wouldn’t give up her alcoholism; you asked her that, and

because she didn’t treat her children in the manner in which your client

thought they ought to be treated.

(Tr. 746—47.)

On redirect examination, the government asked Dunbar what had happened on

Christmas *551 Day to cause her to call the police. Over the objection of

Prater’s attorney stating, ”we are getting into things that may be

characterized as 404(B) material," Dunbar was allowed to testify that during

the Christmas Day argument, Prater had threatened Dunbar and the father of her

children with an ice pick. Prater contends that this testimony was

inadmissible under Fed.R.Evid. 404(b) because it was introduced in order to

show Prater’s propensity for violence and because Prater was not given advance

notice that the government would introduce such testimony. We disagree.

Rule 404(b) of the Federal Rules of Evidence provides as follows:

(b) Other crimes, wrongs, or acts. Evidence of other crimes, wrongs, or acts

is not admissible to prove the character of a person in order to show action in

conformity therewith. It may, however, be admissible for other purposes, such

as proof of motive, opportunity, intent, preparation, plan, knowledge,

identity, or absence of mistake or accident, provided that upon request by the
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accused, the prosecution in a criminal case shall provide reasonable notice in

advance of trial, or during trial if the court excuses pretrial notice on good

cause shown, of the general nature of any such evidence it intends to introduce

at trial.

Notwithstanding the language of the provision for notice, which applies

whether the government wishes to use the other—act evidence in its direct case,

on rebuttal, or as impeachment, see Fed.R.Evid. 404(b) Advisory Committee Note,

the notice requirement was "not intend[ed to] ... require the prosecution to

disclose directly or indirectly the names and addresses of its witnesses," id.

We are unpersuaded that either the substantive reach or the notice provision of

the Rule was violated.

First, it does not appear that the ice—pick testimony was offered or

admitted to show that Prater committed any other act "in conformity [ ]with"

this threat of violence. Given the "rather strenuous[ ]" attack on Dunbar’s

character during Prater’s cross—examination, which sought to show that Dunbar

had created a fiction in a fit of jealous anger, the government sought to

provide a more objective reason for Dunbar’s decision to pass on to the police

Prater’s statement that he had committed bank robbery. Plainly Rule 404(b)

permitted the use of testimony that Prater attempted to stab Dunbar and the

father of her children to show Dunbar’s motive for turning Prater in to the

police.
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[28] We note that it would have been appropriate for the trial court to give

the jury a cautionary instruction that the ice—pick evidence was admitted only

for this limited purpose. However, given the degree to which Prater’s cross-

examination of Dunbar had attacked her motives, we think it highly improbable

that the jury would have used the evidence for any other purpose. In any

event, Prater did not request such an instruction and cannot now complain that

none was delivered.

[29] Second, we are unpersuaded that the Rule required the government to

give notice in advance of trial that Dunbar would testify about the ice-pick

attack. Dunbar was designated as a confidential informant and the court denied

Prater’s pretrial motion for disclosure of her identity. Since the notice

provision of Rule 404(b) was not intended to require the government to disclose

the identity of its witnesses, either directly or indirectly, and it is

difficult to believe that even general notice of an ice—pick attack would not

have indicated that the informant was Dunbar, we conclude that the government

did not Violate the notice requirement by not notifying Prater that it might

use evidence that he had attacked someone with an ice pick.

4. The Prosecutor’s Summation

[30] Prater also contends that comments by the AUSA during summation denied

him a fair trial. He focuses principally on the following reference to a

polygraph test:
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UNITED STATES of America, Appellee,

v.

Abdul-Rahma ADEDIRAN, also known as

Adediran Babatumte, also known as Francis

Machante, also known as David K. Bolade,

Appellant.

No. 93—3821.

United States Court of Appeals,

Eighth Circuit.

Submitted April 12, 1994.

Decided June 8, 1994.

Defendant was convicted in the United States

District Court for the Eastern District of Missouri,

George F. Gunn, Jr., J ., of falsely misrepresenting

social security account number (SSAN). Defendant

appealed. The Court of Appeals, Henley, Senior

Circuit Judge, held that: (1) other wrongs evidence

was admissible, and (2) defendant’s failure to appear

for state court proceedings warranted two-level

enhancement for obstruction of justice.

Affirmed.

[1] CRIMINAL LAW Q: 374

110k374

Preponderance of the evidence linked defendant to

other similar wrongs admitted to show intent in

prosecution for falsely misrepresenting social

security account number (SSAN), even though no

witness could identify defendant as being involved

in the other wrongs; both schemes involved person

opening checking accounts with minimal cash and

fictitious Wisconsin identification, false SSANs at

different banks all began with same five digits,

defendant fit description of person posing as

customer in connection with the other wrongs, and

handwriting samples connected to both schemes

were similar. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[2] CRIMINAL LAW é: 371(3)

110k371(3)

Danger of unfair prejudice from other wrongs

evidence that defendant opened checking accounts

with minimal cash amounts and fictitious Wisconsin

identification did not outweigh probative value to
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show intent in prosecution for falsely

misrepresenting social security account number

(SSAN) in connection with similar scheme.

[3] CRIMINAL LAW 6: 338(7)

110k338(7)

Balancing of probative value and danger of unfair

prejudice from evidence is peculiarly within

discretion of district court and should not be

disturbed absent clear showing of abuse.

[3] CRIMINAL LAW o: 1153(1)

110k1153(1)

Balancing of probative value and danger of unfair

prejudice from evidence is peculiarly within

discretion of district court and should not be

disturbed absent clear showing of abuse.

[4] CRIMINAL LAW «:7 629.5(8)

110k629.5(8)

Govermnent’s failure to respond directly to

defendant’s motion requesting information regarding

prior bad acts was not fatal in light of defense

counsel’s admission that the evidence had been fully

disclosed and that he was aware of government’s

intention to present it. Fed.Rules Evid.Rule 404(b),

28 U.S.C.A.

[5] CRIMINAL LAW Q: 1253

110k1253

Defendant’s failure to appear for state court

proceedings warranted two-level enhancement for

obstruction of justice in connected federal

prosecution for falsely misrepresenting social

security account number (SSAN); misrepresentation

of SSAN was intimate part of conduct for which

local police had arrested defendant. U.S.S.G. §

3C1.1, 18 U.S.C.A.App.

*62 Allen 1. Harris, St. Louis, MO, argued, for

appellant.

Jonathan I. Goldstein, St. Louis, MO, argued

(Edward L. Dowd, Jr. and Jonathan I. Goldstein),

on the brief for appellee.

Before RICHARD S. ARNOLD, Chief Judge,

HENLEY, Senior Circuit Judge, and MAGILL,

Circuit Judge.

HENLEY, Senior Circuit Judge.
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Abdul-Rahma Adediran appeals his conviction and

sentence for falsely misrepresenting his Social

Security Account Number (SSAN), with the intent

to deceive and for the purpose of obtaining

something of value, in Violation of 42 U.S.C. §

408(a)(7)(B) (1991). We affirm.

I.

In late October 1991, Adediran, posing as Francis

Machante and using false SSANs, opened accounts

with Mail Boxes, Etc. and Answer St. Louis, a

telephone answering service. In December 1991,

Adediran opened checking accounts at five banks in

the St. Louis area. At each bank he posed as

Francis Machante, providing a false Wisconsin

identification in that name. His initial deposits

ranged from $100.00 to $130.00, and he used

different SSANs, all of which were false, at each

bank.

One of the account representatives who dealt with

Adediran became suspicious when she recognized

the address he gave as belonging to Mail Boxes,

Etc. She alerted the local police, who, after further

investigation, apprehended Adediran. Adediran was

held for several days until he posted bond. He was

then released with instructions to appear for

arraignment on January 15, 1992. On that date,

Adediran failed to appear as ordered.

On December 23, 1991, a person using the name

David Bolade opened three accounts at banks in

Rockford, Illinois. All of the accounts were opened

with $100.00 deposits and with different SSANs, all

of which were false. A fictitious Wisconsin

identification was provided to each institution. In

January 1992, the Rockford banks began receiving

deposits for the Bolade accounts. Included in these

deposits were several checks originally issued to

Adediran by one of the St. *63 Louis banks. These

checks were never paid, but while the balances on

the Bolade accounts remained inflated, over

$10,000.00 was withdrawn from the Rockford

banks. Adediran was eventually arrested in

Chicago, Illinois, in April 1993.

In a seven—count indictment Adediran was charged

with violating 42 U.S.C. § 408(a)(7)(B). Each

count related to one of the St. Louis institutions at

which he had presented a false SSAN. At trial the

government presented evidence concerning events in

Page 2

both St. Louis and Rockford. Adediran objected to

admission of the Rockford evidence, claiming the

government had failed to establish that he was the

person responsible for those incidents. The district

court [FN1] overruled the objection and admitted

the evidence under Rule 404(b) of the Federal Rules

of Evidence.

FNl. The Honorable George F. Gunn, Jr., United

States District Judge for the Eastern District of

Missouri.

The jury eventually found Adediran guilty on all

seven counts. The district court then imposed

sentence based in part on the financial losses

suffered by the Rockford institutions. In addition,

the court increased Adediran’s base offense level for

obstruction of justice.

11.

[1] On appeal, Adediran claims the district court

abused its discretion in admitting the Rockford

evidence pursuant to Rule 404(b). The government

argues in response that the evidence was not subject

to Rule 404(b)’s requirements because it was proof

of the crime charged. Alternatively, the government

contends the evidence was properly admitted under

that rule. Though this may well be a case where the

other crime is so "inextricably intertwined" with the

charged crime that Rule 404(b) is not implicated,

United States v. DeLuna, 763 F.2d 897 (8th Cir.),

cert. denied, 474 U.S. 980, 106 S.Ct. 382, 88

L.Ed.2d 336 (1985), we will apply that rule’s more

rigorous requirements. This decision does not affect

our ultimate conclusion.

Rule 404(b) prohibits admission of evidence of

other crimes for the purpose of proving action in

conformity therewith but allows admission for other

purposes, such as proof of intent. This court has

held that other crimes are admissible if (1) relevant

to a material issue, (2) established by a

preponderance of the evidence, [FN2] (3) more

probative than prejudicial, and (4) similar in kind

and close in time to the events at issue. King v.

Ahrens, 16 F.3d 265, 268 (8th Cir.1994); United

States v. Aranda, 963 F.2d 211, 215 (8th Cir.1992).

FN2. Huddleston v. United States, 485 U.S. 681,

108 S.Ct. 1496, 99 L.Ed.2d 771 (1987), establishes

that a preponderance standard is appropriate. See
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United States v. Aranda, 963 F.2d 211, 215 n. 5

(8th Cir.1992); United States v. Mothershed, 859

F.2d 585, 588 n. 2 (8th Cir.1988).

[2] Adediran does not contest either that the

Rockford evidence was relevant to intent or that it

was similar in kind and close in time to the acts for

which he was prosecuted. Instead, he asserts that

there was insufficient proof of his involvement in

Rockford and that the evidence was more prejudicial

than probative. We reject both contentions. First,

we believe a preponderance of the evidence linked

Adediran to Rockford. Most important in this

regard was the deposit in Rockford of the very

checks issued to Adediran by a St. Louis bank.

Moreover, the schemes in St. Louis and Rockford

were similar in several respects. In both cities, the

person opening checking accounts did so with

minimal cash amounts and a fictitious Wisconsin

identification. False SSANs were used at different

banks, but at all banks the numbers began with the

same five digits. Though Adediran relies primarily

on the fact that no Rockford witness could identify

him at his trial, which took place some eighteen

months after the Bolade accounts were opened, both

testimony and photographs indicated that the person

posing as David Bolade was a tall, thin, African-

American male. Adediran fits this description.

Finally, handwriting samples of both Francis

Machante and David Bolade were submitted for the

jury to compare. Similarities between the two

signatures are evident.

*64 [3] As to Adediran’s argument that the unfair

prejudice resulting from the Rockford evidence

outweighed its probative value, we note that the

district court made an explicit finding to the

contrary. Such balancing is peculiarly within the

discretion of the district court and should not be

disturbed absent a clear showing of abuse. United

States v. Brown, 956 F.2d 782, 786 (8th Cir.1992).

Considering the substantial probative value of the

Rockford evidence, we can find no clear abuse in

this case.

[4] Adediran also contends he received insufficient

notice of the government’s intent to introduce "other

crimes" evidence. In particular, he notes that before

trial he filed a motion requesting information

regarding prior bad acts. The govemment’s

response failed to indicate any intention to introduce

the Rockford incidents.

Page 3

Rule 404(b) provides that "upon request by the

accused, the prosecution in a criminal case shall

provide reasonable notice in advance of trial, or

during trial if the court excuses pretrial notice on

good cause shown, of the general nature of any such

evidence it intends to introduce at trial." Though

the government failed to indicate its intention to

introduce the Rockford events in its direct response

to Adediran’s motion, defense counsel admitted

before trial that the Rockford evidence had been

fully disclosed and that he was aware of the

government’s intention to present it. In light of

these admissions, the failure to respond directly to

Adediran’s motion was not fatal.

III .

Adediran contests the sufficiency of the evidence,

but his argument is conditioned on a ruling that the

Rockford evidence is inadmissible. Because we

have ruled adversely to Adediran on the evidentiary

issue, we need not reach the sufficiency claim.

Nevertheless, after careful review, we hold that,

with or without the Rockford evidence, the record

sufficiently supports the jury’s verdict.

IV.

Adediran challenges two aspects of his sentence.

First, he argues that the district court erred in

considering in its calculations the losses suffered by

the Rockford banks. This argument is without

merit, for it is based solely on the already rejected

contention that there was insufficient evidence

linking Adediran to Rockford. Because we have

held that a preponderance of the evidence supports a

conclusion that Adediran opened the Bolade

accounts, the district court did not clearly err by

making that finding.

[5] Adediran next contends the district court erred

in imposing a two—point enhancement for

obstruction of justice. This enhancement, imposed

pursuant to U.S.S.G. § 3C1.1, was based on three

factors: Adediran’s failure to provide his true

identity to police, his momentary refusal to submit

to fingerprinting, and his failure to appear for state

court proceedings in January 1992. Adediran claims

that none of these factors justifies the enhancement.

He argues that his momentary refusal to be

fingerprinted was of such short duration that it

caused no hindrance, that his failure to properly
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identify himself did not actually cause a significant

hindrance to the investigation, and that his failure to

appear is excused because it involved a state rather

than a federal court. Because it is dispositive, we

consider only Adediran’s failure to appear.

Section 3C1.1 provides as follows:

If the defendant willfully obstructed or impeded,

or attempted to obstruct or impede, the

administration of justice during the investigation,

prosecution, or sentencing of the instant offense,

increase the offense level by 2 levels.

Application note 3(e) provides that "willfully failing

to appear, as ordered, for a judicial proceeding"

warrants an obstruction enhancement. Without a

doubt, if Adediran had failed to appear for a federal

court date, the enhancement would have been

proper. We must therefore decide whether the mere

fortuity of being charged in state court should

excuse Adediran’s blatant attempt to avoid the

administration of justice.

*65 We note first that the Guidelines make no

distinction between state and federal authorities or

proceedings. Section 3C1.1 itself requires only that

the obstruction occur "during the investigation,

prosecution, or sentencing of the instant offense."

This of course requires some connection between the

obstructed state proceedings and the investigation of

the federal offense. However, this requirement is

easily satisfied here, for Adediran’s

misrepresentation of his SSAN was an intimate part

of the conduct for which local police arrested him.

Few courts have explicitly dealt with the federal-

state distinction in this context. However, in United

States v. Lato, 934 F.2d 1080 (9th Cir.), cert.

denied, -—- U.S. —---, 112 S.Ct. 271, 116 L.Ed.2d

224 (1991), the Ninth Circuit rejected the argument

that Adediran now proposes. That court reasoned as

follows:

The actions of Lato were certainly designed to

obstruct the investigation of the offense he

committed, that is to prevent the successful

uncovering of his scheme to defraud insurance

companies. That fraud violated federal as well as

state law, and we are satisfied that Lato made no

rarefied distinction between them when he sought

to cover up his crime. Nor should we. Indeed, it

is not likely that, absent the Guidelines, any

sentencing judge would fail to consider Lato’s

activities when it became time to pronounce
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sentence. There is no reason to think that the

Guidelines were intended to change that sensible

approach to Lato’s culpability.

Lato, 934 F.2d at 1083; see also United States v.

Emery, 991 F.2d 907 (1st Cir.1993) ("[S]o long as

some official investigation is underway at the time

of the obstructive conduct, the absence of a federal

investigation is not an absolute bar to the imposition

of a section 3C1.1 enhancement. ").

Moreover, several Eighth Circuit opinions have

upheld enhancements even when the obstruction

involved state authorities. See, e.g., United States

v. Ball, 999 F.2d 339, 340 (8th Cir.1993) (because

defendant was facing federal drug charges at the

time, his attempt to escape from county jail

following his arrest on a state assault charge

constituted obstruction of federal investigation);

United States v. Dortch, 923 F.2d 629, 632 (8th

Cir.1991) (throwing bag of cocaine out of car

during traffic stop by local police supported

obstruction enhancement in federal prosecution);

United States v. Paige, 923 F.2d 112, 114 (8th

Cir.1991) (engaging in high speed chase with state

highway patrol and throwing evidence out window

supported enhancement). We conclude that this

circuit does not prohibit obstruction enhancements

in federal prosecutions merely because state entities

were involved. Furthermore, we find the reasoning

of the Lato court persuasive. Consequently, we

hold that the district court did not err by imposing

the two-level enhancement for obstruction of justice.

[FN3]

FN3. Adediran’s failure to properly identify himself

also may have justified the enhancement, for

authorities were forced to run his prints through

several services before discovering his true identity.

Nevertheless, Adediran argues that such checks are

routine and that the police therefore did nothing

more than what they would have done had he

properly identified himself. Consequently, he

claims the evidence does not support a finding that

his conduct "actually resulted in a significant

hindrance," as is now required by U.S.S.G. §

3C1.1, comment. (n. 4). Because we hold that the

failure to appear warrants imposition of the

enhancement, we need not decide whether this

argument has merit.

Accordingly, the judgment of the district court is

affirmed.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 79



 

26 F.3d 61 Page 5

(Cite as: 26 F.3d 61, *65)

END OF DOCUMENT

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 80



 

PAGE 1

Citation Rank(R) Page(P) Database Mode

46 F.3d 1369 R 2 OF 12 P 1 OF 124 CTA Page

(Cite as: 46 F.3d 1369)

UNITED STATES of America, Plaintiff—Appellee,

v.

Darrell A. TOMBLIN, Defendant-Appellant.

NO. 93-8679.

United States Court of Appeals,

Fifth Circuit.

Feb. 24, 1995.

Defendant was convicted in the United States District Court for the Western

District of Texas, H.F. Garcia, J., of bribery, extortion and related offenses,

and he appealed. The Court of Appeals, Emilio M. Garza, J., held that: (1)

any deficiencies in affidavits in support of wiretap authorization did not

require suppression; (2) bribery instruction was adequate; (3) evidence was

sufficient to support bribery conviction; (4) extortion instruction was

adequate; (5) because defendant was not a public official, his conviction for

extortion had to be reversed; (6) introduction of evidence of defendant’s

character did not require reversal; (7) prosecutor was not required to give

notice of intent to use other—acts evidence; and (8) upward departure in base

offense level for bribery was warranted.

Affirmed in part, vacated in part and remanded.
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FN49. We note that, had we addressed Tomblin’s Rule 608(b) good faith

argument, we would have reached the same conclusion.

2

[37][38] Tomblin also argues that, because the prosecutor did not provide

advance notice, the introduction of evidence of other bad acts when cross—

examining Tomblin violated Federal Rule of Evidence 404(b). [FN50] The

government contends that the other—acts evidence was proper under Rule 608(b)

because it was introduced only to impeach Tomblin and was not offered in the

prosecutor’s case in chief. [FN51] Whether Rule 404(b) or Rule 608(b) applies

to the admissibility of other—act evidence depends on the purpose for which the

prosecutor introduced the other—acts evidence. United States v. Schwab, 886

F.2d 509, 511 (2d Cir.1989), cert. denied, 493 U.S. 1080, 110 S.Ct. 1136,

107 L.Ed.2d 1041 (1990). Rule 404(b) applies when other—acts evidence is

offered as relevant to an issue in the case, such as identity or intent.

Id. Rule 608(b) applies when other—acts evidence is offered to impeach a

witness, "to show the character of the witness for untruthfulness," or to show

bias. Id. The prosecutor contends that his cross—examination questions

were probative of Tomblin’s character for truthfulness.
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FNSO. Rule 404(b) requires the prosecution in a criminal case to provide

notice in advance of trial of its intent to use other acts evidence.

Fed.R.Evid. 404(b) advisory committee notes (stating that the purpose of

the notice requirement is to reduce surprise and promote early resolution

of admissibility issues).

FN51. Rule 608(b) states that: "Specific instances of the conduct of a

witness, for the purpose of attacking or supporting the witness’

credibility ... may, however, in the discretion of the court, if probative

of truthfulness or untruthfulness, be inquired into on cross—examination of

the witness (1) concerning the witness’ character for truthfulness or

untruthfulness ...." Fed.R.Evid. 608(b). Unlike Rule 404(b), however,

Rule 608(b) does not require advance notice of the prosecutor’s intent to

use specific instances of defendant’s conduct to impeach the defendant when

he testifies. United States v. Baskes, 649 F.2d 471, 477 (7th

Cir.l980) ("No rule or rationale guarantees the defense advance knowledge

of legitimate impeachment before it calls a witness."), cert. denied,

450 U.S. 1000, 101 S.Ct. 1706, 68 L.Ed.2d 201 (1981).

[39][40] A defendant makes his character an issue when he

testifies. Waldrip, 981 F.2d at 803; United States v. Blake, 941 F.2d
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UNITED STATES of America, Plaintiff-Appellee,

v.

Heman Francisco PEREZ-TOSTA, Gustavo Javier

Correa-Patino, Erasmo Perez-

Aguilera, Luis Guillermo Rojas—Valdez,

Defendants-Appellants.

No. 92-4781.

United States Court of Appeals,

Eleventh Circuit.

Nov. 8, 1994.

Defendants were convicted in the United States

District Court for the Southern District of Florida,

No. 90-6120—CR-KMM, K. Michael Moore, J., of

conspiracy to distribute cocaine and two defendants

also were convicted of possession of cocaine with

intent to distribute. Appeals were taken. The Court

of Appeals, Cox, Circuit Judge, held that: (I)

evidence supported findings that two defendants

voluntarily and knowingly participated in cocaine

conspiracy, but did not support finding that another

defendant voluntarily and knowingly participated;

(2) evidence supported conviction for possession of

cocaine with intent to distribute; (3) notice only

minutes before voir dire was reasonable pretrial

notice of intent to offer testimony on prior bad acts;

and (4) ambiguous presentencing report (PSI) on

amount of cocaine attributable to defendant required

remand for factual finding to support calculation of

offense level for conspiracy conviction.

Affirmed in part, reversed in part, and vacated

and remanded in part.

[1] CRIMINAL LAW («b 788

1 10k788

District court did not abuse its discretion in refusing

to give missing witness instruction concerning

witness whose testimony was likely to be

unfavorable to defendant.

[2] WITNESSES (p 9

410k9

District court did not abuse its discretion in refusing

untimely request on afternoon of last day of trial

seeking issuance of subpoena to compel appearance

of witness.
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[3] CRIMINAL LAW or» 1139

110k1139

Denial of motion for acquittal is reviewed de novo.

[4] CONSPIRACY G: 40.3

91k40.3

To convict defendant for conspiracy, evidence must

show that conspiracy existed, that defendant knew of

conspiracy, and that defendant, with knowledge,

voluntarily joined conspiracy.

[5] CONSPIRACY o: 40.1

91k40.1

Defendant may be guilty of conspiracy even if

defendant plays only minor role and does not know

all details of conspiracy.

[6] CRIMINAL LAW cw 552(3)

1 10k552(3)

Reasonable inferences from circumstantial evidence,

rather than mere speculation, must support jury’s

verdict.

[7] CONSPIRACY (W 44.2

91k44.2

Inference of participation from presence and

association with conspirators alone does not suffice

to convict for conspiracy, but such inference is

permissible in evaluating totality of circumstances.

[8] CONSPIRACY («b 47(12)

91k47(12)

Evidence supported finding that defendant

voluntarily and knowingly participated in cocaine

conspiracy; defendant engaged in evasive driving

countersurveillance measures which led government

agents away from trail of coconspirator, documents

found in coconspirator’s house indicated relationship

between defendant and coconspirator, and informant

testified to defendant’s prior acts in support of

coconspirator’s organization.

[9] CONSPIRACY 4% 47(12)

91k47(12)

Evidence did not support finding that defendant

knowingly and voluntarily participated in conspiracy

to distribute cocaine; although defendant was

runner of keys and registration papers for truck

containing concealed compartments and defendant

rode in countersurveillance vehicle near site of

cocaine transfer, it was possible that defendant was

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 83



 

36 F.3d 1552

(Cite as: 36 F.3d 1552)

merely unwitting dupe.

[10] CONSPIRACY 4:: 47(12)

91k47(12)

Circumstantial evidence supported finding that

defendant voluntarily and knowingly participated in

cocaine conspiracy; defendant drove cocaine-laden

truck into garage at coconspirator’s house, 70

kilogram-sized packages of cocaine were removed

from truck and placed in bedroom during 25-minute

period that defendant and truck remained inside

garage, and defendant implausibly testified that he

left truck outside garage and merely sat alone in

living room until coconspirator asked him to leave.

[11] DRUGS AND NARCOTICS 6? 73.1

138k73.l

To convict for possession of cocaine with intent to

distribute, government must show both knowng

possession and intent to distribute, but constructive

possession is sufficient and intent to distribute may

be inferred from quantity of cocaine involved.

[11] DRUGS AND NARCOTICS (oh 107

138k107

To convict for possession of cocaine with intent to

distribute, government must show both knowing

possession and intent to distribute, but constructive

possession is sufficient and intent to distribute may

be inferred from quantity of cocaine involved.

[12] DRUGS AND NARCOTICS é: 123.2

138k123.2

Evidence supported conviction for possession of

cocaine with intent to distribute; defendant drove

truck containing cocaine to house occupied only by

defendant and coconspirator, and 70 one—kilogram

packages of cocaine were moved from truck to

bedroom in 25-minute period.

[13] CRIMINAL LAW (o: 1153(1)

1 10k1 153(1)

District court rulings on admissibility of evidence

are reviewed under abuse of discretion standard.

[14] CRIMINAL LAW 4,: 374

110k374

Factors to consider in determining reasonableness of

government’s pretrial notice of intent to introduce

evidence of prior bad acts include time when

government could have learned of availability of

evidence through timely preparation for trial, extent
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of prejudice to defendant from lack of time to

prepare, and how significant evidence is to

government’s case. Fed.Rules Evid.Rule 404(b),

28 U.S.C.A.

[15] CRIMINAL LAW (b 374

110k374

Government gave reasonable pretrial notice of intent

to offer testimony on prior bad acts by defendant

concerning cocaine-related work for coconspirator,

even though notice was given only minutes before

voir dire; reasonable trial preparation would not

have revealed testimony to prosecutor any earlier,

defense counsel did not indicate additional measures

that could have been taken to rebut testimony if

more notice had been given, and testimony was

significant to government’s case on issue of

defendant’s awareness of and participation in

charged conspiracy. Fed.Rules Evid.Rule 404(b),

28 U.S.C.A.

[l6] CRIMINAL LAW é: 662.7

110k662.7

Defendant’s confrontation clause rights were not

violated by district court’s admonishment to defense

counsel to avoid cross-examination on sentencing

issues, in light of defense counsel’s effective

impeachment of witness’ credibility by exposing

witness’ expectation that he would receive

sentencing reduction in return for testifying for

government. U.S.C.A. Const.Amend. 6.

[17] CRIMINAL LAW (or-J 1134(3)

l lOkl 134(3)

Claim of ineffective assistance of counsel could not

be considered for first time on direct appeal, in light

of defendant’s failure to raise claim as ground for

new trial motion and insufficient development of

record to allow Court of Appeals to evaluate merits

of claim. U.S.C.A. Const.Amend. 6.

[18] CRIMINAL LAW 4:) 1181.5(8)

110k1181.5(8)

Presentencing report (PSI) was ambiguous on

amount of cocaine attributable to defendant under

Sentencing Guidelines and thus, required remand for

factual finding to support calculation of offense level

for cocaine conspiracy conviction; PSI stated that

total amount of cocaine involved in conspiracy was

700 kilograms, but also stated that it was doubtful

defendant realized quantity of cocaine transported.

U.S.S.G. §§ 1B1.3(a)(l), 2Dl.1(c)(2), 18
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U.S.C.A.App.

[19] CRIMINAL LAW é: 822(1)

110k822(1)

District court has broad discretion in formulating

jury charge as long as charge as whole is correct

statement of law.

[20] CRIMINAL LAW é: 1172.1(1)

110k1172.1(1)

Jury instruction will not support reversal of

conviction unless issues of law were presented

inaccurately or charge improperly guided jury in

substantial enough manner to violate due process.

U.S.C.A. Const.Amends. 5, 14.

[21] CRIMINAL LAW (or-:7 772(5)

110k772(5)

Evidence did not support deliberate ignorance

instruction in light of evidence of defendant’s actual

knowledge of cocaine hidden in truck rather than

deliberate avoidance of suspicions about presence of

cocaine.

[21] DRUGS AND NARCOTICS (b 128

138k128

Evidence did not support deliberate ignorance

instruction in light of evidence of defendant’s actual

knowledge of cocaine hidden in truck rather than

deliberate avoidance of suspicious about presence of

cocaine.

[22] CRIMINAL LAW (eh 1173.2(2)

110k1173.2(2)

Erroneous instruction on deliberate ignorance

concerning presence of cocaine in truck driven by

defendant was harmless error in light of strong

circumstantial evidence that defendant had actual

knowledge of cocaine hidden in truck.

*1554 Benjamin S. Waxman, Weiner, Robbins,

Tunkey, Ross, Amsel & Raben, P.A., Miami, FL,

for Perez-Tosta.

Oscar Arroyave, Miami, FL, for Correa-Patino.

Peter Raben, Coconut Grove, FL, for Perez-

Aguilera.

William D. Matthewman, Miami, FL, for Rojas—

Valdez.
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Mary V. King, Asst. U.S. Atty., Miami, FL, for

appellee.

Appeals from the United States District Court for

the Southern District of Florida.

Before TJOFLAT, Chief Judge, COX, Circuit

Judge, and YOUNG [FN*], Senior District Judge.

FN* Honorable George C. Young, Senior U.S.

District Judge for the Middle District of Florida,

sitting by designation.

COX, Circuit Judge:

Defendants Heman Perez-Tosta (Tosta), Gustavo

Correa—Patino (Correa), Erasmo Perez-Aguilera

(Aguilera), and Luis Rojas-Valdez (Rojas) appeal

convictions for conspiracy to distribute cocaine in

violation of 21 U.S.C. § 846 and, in Rojas’s and

Correa’s cases, possession of cocaine with intent to

distribute in violation of 21 U.S.C. § 841(a)(1).

Because the prosecutor gave only a few minutes’

pretrial notice, Aguilera challenges the district

court’s admission of prior bad acts evidence under

Fed.R.Evid. 404(b). In addition, Aguilera, Tosta,

and Rojas contend that the evidence was insufficient

to support their convictions. All the appellants also

raise other issues.

I. BACKGROUND

For over a year before the arrests in this case, the

Drug Enforcement Agency (DEA) conducted an

undercover investigation targeting a suspected

cocaine trafficker, Fernando Loaiza-Alzate (Loaiza).

As part of the probe, DEA agent Joseph Giuffre

offered Loaiza his services as a smuggler of

shipments of Colombian cocaine from the Bahamas

into South Florida. For one of these shipments,

Giuffre was put in touch with Adelsis Grieco.

Grieco and Giuffre planned for Grieco to have the

cocaine flown from northern Colombia to the

southeastern Bahamas, where the cocaine would be

dropped for Giuffre’s men to retrieve. After Giuffre

had smuggled the cocaine into South Florida, the

cocaine would be transferred to Grieco’s men.

One of these transfers in Florida was to take place

on July 20, 1990. Grieco’s organization owned two

pickup trucks equipped with concealed cargo

compartments under the truckbed. Grieco was to
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turn the trucks over to Giuffre, who was to have the

concealed compartments filled with cocaine.

Giuffre would then have his people park the trucks

at two southwest Miami locations that Grieco would

code into Guiffre’s beeper.

On July 18, 1990, Giuffre and Grieco met in a

Kendall, Florida restaurant for the initial transfer of

the trucks. Grieco explained the pickups’ hidden

compartments to Giuffre as the two of them circled

the parking lot in Giuffre’s car. After Grieco had

told Giuffre where the trucks were, Giuffre stopped

the car, and Grieco rolled down his window and

whistled. Tosta appeared with an envelope

containing one of the trucks’ keys, registration, and

insurance papers. Tosta and *1555 Grieco

exchanged a few words in Spanish and left together

in Grieco’s car.

On July 20, 1990, the day planned for the

transfer, Tosta and Aguilera arrived at Grieco’s

house at 10:20 am. in a LeBaron rented in

Aguilera’s name. Grieco took the wheel, and for

the next hour and a half to two hours, he drove

erratically around the neighborhood and up and

down U.S. 1, pulling into driveways and pulling

directly out again, making U-tums, and even

coming to a full stop in moving traffic on U.S. 1.

Agents identified this erratic driving as

countersurveillance, a ploy for Grieco to determine

if he was being followed. Meanwhile, around

11:00, DEA agents parked the pickups, each

carrying seventy kilograms of cocaine, in two

designated shopping center parking lots on U.S. 1.

Grieco’s erratic route took him repeatedly past the

lots where the trucks were parked.

A few minutes after DEA agents had put the

cocaine—laden trucks in the lots, Rojas and Victor

Manuel Estrada—Correa [FNl] arrived to drive the

trucks to Grieco’s storage sites. Rojas was led by a

small brown car to Correa’s house. The testimony

is in conflict as to what happened at Correa’s house.

DEA agents testified that Rojas drove the truck into

the garage and closed the garage door, only to

emerge a little while later, driving the same truck

without the load of cocaine. Rojas testified that he

never parked the truck in the garage, and that he was

directed by a man to sit in Correa’s living room. He

did so until Correa (whom Rojas had never met)

appeared, wet from the shower, and told Rojas to

get out of the house. Rojas then left in the pickup

Page 4

he had arrived in.

FN 1. Estrada-Correa is not a party to this appeal.

He was tried with the other defendants and found

not guilty of possession of cocaine with intent to

distribute. The jury could not reach a verdict on

the conspiracy to distribute charge against him.

As Rojas left, the DEA agents stopped the truck

and arrested him. The agents immediately

discovered that the cocaine was missing from the

hidden compartments, and they returned to Correa’s

house. One agent discovered Correa with his body

half out a window in the rear of the house. Correa

went back in, and before agents could ram Correa’s

door in, Correa emerged from the open garage door

in an attempt to flee. He was arrested. Agents then

entered the house and discovered the cocaine in a

bedroom.

Meanwhile, Grieco had observed the DEA agents’

unmarked cars following the LeBaron’s erratic

maneuvers, and he got out of the car at a gas station

on U.S. 1. Aguilera took the wheel and continued

the erratic driving for another half hour to forty—five

minutes, when agents stopped the car and arrested

both Aguilera and Tosta.

After the arrests, Grieco and Giuffre remained in

contact for a few more weeks, but Grieco was never

arrested and remained a fugitive at the time of trial.

Aguilera, Tosta, Correa, Rojas, Grieco, and

Estrada-Correa were all charged with one count of

conspiracy to possess with intent to distribute

cocaine in violation of 21 U.S.C. § 846 and one

count -of possession of cocaine with intent to

distribute in violation of 21 U.S.C. § 841(a)(1). At

trial, most of the law enforcement personnel who

surveilled the defendants testified as to what they

saw on July 20. However, the Government did not

call Agent John Shepard, the one agent who had

direct visual contact with Correa’s house while

Rojas and Correa were inside.

In addition to the agents and officers, the

Government called Luis Zaldivar, who was not a

subject of this investigation, to testify that he had

seen Aguilera on at least two prior occasions

working for Grieco’s organization. Only a few

minutes before voir dire, the Government notified

Aguilera’s counsel that it intended to present this
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evidence under Fed.R.Crim.Evid. 404(b).

Aguilera’s counsel objected to the admission of the

evidence with such short notice. At the hearing on

the issue during trial, the district court concluded

that because six days had elapsed between voir dire

and the day the Government planned to call

Zaldivar, the notice was in fact reasonable and the

testimony therefore admissible.

The jury convicted Correa, Aguilera, Tosta, and

Rojas of conspiracy to distribute cocaine. Correa

and Rojas were also convicted of possession of

cocaine with intent to distribute. *1556 All

defendants moved for judgments of acquittal both at

the close of the Government’s evidence and at the

close of all the evidence. At the close of the

Government’s evidence, the district court denied

Rojas’s and Correa’s motions and reserved ruling on

the others. At the close of all the evidence, the

district judge denied all the motions.

At the sentencing hearings, the district court ruled

that the defendants would be held liable for all seven

hundred kilograms of cocaine that Grieco had

planned to import through Giuffre. After

adjustments, the court sentenced all four defendants

to 235 months’ imprisonment and five years’

supervised release.

II. ISSUES ON APPEAL

[l][2] Each of the four appellants raises a number

of issues on appeal, and some of the issues are

common to more than one appellant: [FN2]

FN2. In addition to the issues listed in the text,

Correa contends that the district court erred in

refusing to give a "missing witness" instruction to

the jury. Correa’s argument concerns Agent John

Shepard, whom the Government did not call and

who was the only agent with a direct View of

Correa’s house. We hold that the court did not

abuse its discretion in refusing to give such an

instruction. Testimony at trial from agents in radio

contact with Shepard showed that Shepard’s

testimony was likely to be unfavorable to Correa.

In this circumstance, the "missing witness"

instruction is inappropriate. See United States v.

Link, 921 F.2d 1523, 1529 (11th Cir.), cert.

denied, 500 US. 958, 111 S.Ct. 2273, 114

L.Ed.2d 724 (1991). Correa also asserts that the

district court violated his constitutional right to
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compulsory process by refusing to subpoena Agent

Shepard. On the afternoon of the last day of trial,

Correa requested a subpoena be issued to compel

Shepard’s appearance. The issuance of subpoenas

under Fed.R.Crim.P. 17 is within the trial court’s

discretion, and timeliness is one of the factors the

trial court may consider. United States v.

Rinchack, 820 F.2d 1557, 1566 (11th Cir.1987).

The district court was well within its discretion in

refusing so untimely a request.

(1) Aguilera, Rojas, and Tosta all challenge the

district court’s denial of their motions for acquittal,

contending that the Government’s evidence did not

suffice to show they voluntarily participated in the

conspiracy, or, in Rojas’s case, to show that he

knowingly possessed cocaine.

(2) Aguilera contends that the district court erred

in admitting 404(b) evidence when Aguilera

received notice of the Government’s intent to offer

the evidence only a few minutes before trial.

(3) Aguilera contends that the district court

erroneously forbade him from cross-examining the

Government’s 404(b) witness on his knowledge of

the sentencing guidelines.

(4) Rojas contends that he was denied effective

assistance of counsel.

(5) Tosta and Rojas take issue with the district

court’s attribution of 700 kilograms of cocaine to

them for sentencing purposes.

(6) Rojas argues that the district court erred in

giving the jury a "deliberate ignorance" instruction.

III. DISCUSSION

A. Sufficiency of the Evidence

Three defendants, Tosta, Aguilera, and Rojas,

contend that the district court improperly denied

their motions for acquittal because the Government’s

evidence was insufficient to convict them. We find

the evidence sufficient as to Aguilera and Rojas, but

we hold that the evidence was insufficient to convict

Tosta. After reviewing the relevant principles of

law, we discuss each defendant in turn.

1. Standard of Review
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[3] We review the denial of a defendant’s motion

for acquittal de novo. United States V. Mieres-

Borges, 919 F.2d 652, 656 (11th Cir.1990), cert.

denied, 499 US. 980, 111 S.Ct. 1633, 113 L.Ed.2d

728 (1991); United States v. Kelly, 888 F.2d 732,

739 (11th Cir.1989). In considering the sufficiency

of the evidence, we draw all reasonable inferences in

the Government’s favor. Glasser v. United States,

315 US. 60, 80, 62 S.Ct. 457, 469, 86 L.Ed. 680

(1942); United States v. Keller, 916 F.2d 628, 632

(11th Cir.1990), cert. denied, 499 US 978, 111

S.Ct. 1628, 113 L.Ed.2d 724 (1991). For the

evidence to support a conviction, it need not

"exclude every reasonable hypothesis of innocence

or *1557 be wholly inconsistent with every

conclusion except that of guilt, provided a

reasonable trier of fact could find that the evidence

establishes guilt beyond a reasonable doubt. " United

States v. Bell, 678 F.2d 547, 549 (5th Cir. Unit B

1982) (en banc), aff’d on other grounds, 462 US.

356, 103 S.Ct. 2398, 76 L.Ed.2d 638 (1983).

2. Law and Analysis

[4] [5] To convict a defendant for conspiracy under

21 U.S.C. § 846, the evidence must show (1) that a

conspiracy existed, (2) that the defendant knew of it,

and (3) that the defendant, with knowledge,

voluntarily joined it. E.g., United States v.

Sullivan, 763 F.2d 1215, 1218 (11th Cir.1985).

"Participation in a criminal conspiracy need not be

proved by direct evidence; a common purpose and

plan may be inferred from a ’development and

collocation of circumstances.’ " Glasser, 315 US

at 80, 62 S.Ct. at 469 (quoting US v. Manton, 107

F.2d 834, 839 (2d Cir.1939)); see also United

States v. Badolato, 701 F.2d 915, 920 (11th

Cir. 1983). Guilt may exist even when the defendant

plays only a minor role and does not know all the

details of the conspiracy. Id.

[6][7] The Government’s case against Aguilera,

Tosta, and Rojas was circumstantial. Thus,

reasonable inferences, and not mere speculation,

must support the jury’s verdict. United States v.

Villegas, 911 F.2d 623, 628 (11th Cir.1990), cert.

denied, 499 U.S. 977, 111 S.Ct. 1625, 113 L.Ed.2d

722 (1991). The inference of participation from

presence and association with conspirators alone

does not suffice to convict. United States v. Bell,

833 F.2d 272, 275 (11th Cir.1987), cert. denied,

486 US 1013, 108 S.Ct. 1747, 100 L.Ed.2d 210
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(1988). However, such an inference is permissible

in evaluating the totality of the circumstances. Id.

a. Aguilera

[8] Aguilera argues that the Government failed to

show that Aguilera voluntarily participated in the

conspiracy. The Government’s case, according to

Aguilera, showed mere association and flight.

Aguilera understates the Government’s evidence.

The Government’s case against Aguilera included

testimony by law enforcement agents concerning the

events on the day of his arrest, testimony by an

informant about Aguilera’s prior work for Grieco’s

organization, and documentary evidence associated

with Aguilera that agents found in a search of

Grieco’s house.

The law enforcement agents testified for the

Government that on the day of Aguilera’s arrest,

Aguilera arrived at Grieco’s house at 10:20 am. in

a car rented in Aguilera’s name. Aguilera then rode

with Grieco for nearly two hours of erratic driving

that the agents considered to be countersurveillance.

After Grieco observed that he was being followed

and left the car, Aguilera continued to drive in the

same erratic fashion until he was arrested.

The Government informant, Luis Zaldivar,

testified that he had seen Aguilera performing

menial tasks for Grieco’s organization on at least

two prior occasions. [FN3] In June or July of 1988,

Zaldivar met Aguilera when Aguilera showed up at

Zaldivar’s boat to pick up a load of cocaine for

Grieco. Zaldivar also transferred cocaine to

Aguilera on another occasion in late 1988 or early

1989.

FN3. At trial, the jury heard that Zaldivar was a

former cocaine addict and a drug trafficker serving

a sentence that he could reduce only by providing

substantial assistance to the Government under

Fed.R.Crim.P. 35. (Tr. at 1044, 1045, 1057.)

Nonetheless, in reviewing the sufficiency of the

Government’s evidence, we must resolve all

credibility issues in favor of the Government and

assume that the jury believed Zaldivar. See United

States v. Morales, 868 F.2d 1562, 1574 (11th

Cir.1989).

Finally, the Government introduced several

documents associated with Aguilera that agents
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found in a filing cabinet in Grieco’s house. The

documents included a photocopy of Aguilera’s

driver’s license, registration papers for a boat trailer

in Aguilera’s name, receipts from major purchases

by Aguilera, certificates of title for a pair of jetskis

owned by Aguilera, a boat registration and

insurance papers showing Grieco and Aguilera as

co-owners, business records for GPV International,

a partnership in which Aguilera and Grieco were

both partners, and a check written *1558 by

Aguilera to a marina where Grieco and Aguilera’s

boat was docked.

This evidence supports a finding that Aguilera

voluntarily participated in the conspiracy. The jury

could reasonably have inferred from Aguilera’s

evasive driving after Grieco’s exit that Aguilera was

both aware of and voluntarily assisting the

conspiracy. See United States v. Morales, 868 F.2d

1562, 1574 (11th Cir.1989) (including evasive

driving by the defendant in a list of evidence

showing involvement and active participation in a

drug conspiracy). In particular, the fact that

Aguilera’s countersurveillance effectively led law

enforcement agents astray from Grieco’s trail could

have supported an inference that Aguilera

intentionally assisted Grieco in furthering the

conspiracy. The jury could also have legitimately

taken into account Aguilera’s relationship with

Grieco, as evidenced by the presence of documents

associated with Aguilera in Grieco’s house, to find

that a conspiracy existed between them. Cf. United

States v. Cole, 704 F.2d 554, 557 (11th Cir.1983)

(alleged coconspirators’ status as members of an

"insular" motorcycle club a factor in finding a

conspiracy). Finally, evidence of Aguilera’s prior

acts in support of Grieco’s organization could

legitimately have reinforced the jury’s findings that

Aguilera was not merely a bystander, but a knowing

and voluntary participant in Grieco’s organization.

Cf. United States v. Adams, 799 F.2d 665, 672

(11th Cir.1986) (mere presence under suspicious

circumstances coupled with a defendant’s prior

presence under similar circumstances enough to

support conviction), cert. denied sub nom. Morrell

v. United States, 481 US. 1070, 107 S.Ct. 2464,

95 L.Ed.2d 873 (1987). Thus, we affirm Agilera’s

conviction.

b. Tosta

[9] Tosta also challenges the district court’s denial
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of his motion for acquittal. Tosta argues that the

Government’s case would not support a finding

beyond a reasonable doubt that Tosta knew of and

voluntarily participated in the conspiracy. We

agree.

The Government’s evidence showed Tosta’s

involvement in two events. The first was on July

18, 1990, when Grieco and Giuffre met to discuss

the details of the July 20 cocaine transfer and for

Grieco to turn over the trucks with concealed

compartments. On July 18, Tosta appeared in

response to Grieco’s whistle and produced an open

envelope containing the keys, registration, and

insurance binder for one of the trucks. After

handing over the envelope, Tosta and Grieco

exchanged a few words in Spanish. [FN4] After

Grieco and Giuffre concluded their meeting, Tosta

and Grieco left together.

FN4. The content of their conversation is not

known because Agent Giuffre speaks no Spanish.

The second event was Grieco and Aguilera’s

countersurveillance on July 20, 1990, the day of

Tosta’s arrest. On that day, Tosta was present in

the car with Grieco and Aguilera, and later just

Aguilera, as Grieco and then Aguilera drove

erratically over a course that took them back and

forth past the sites where the cocaine-laden trucks

were to be parked. Agents finally stopped the car

and arrested Tosta and Aguilera. When one of the

agents mentioned Tosta’s actions on July 18, Tosta

responded, "So, what’s wrong with that? "

This case is very close, but the Government’s case

fatally lacks evidence that would support a finding

beyond a reasonable doubt that Tosta voluntarily

participated in the conspiracy. The sum of the

inferences from the evidence is tantamount to that

presented against Evasio Garcia in United States v.

Kelly, 749 F.2d 1541 (11th Cir.), cert. denied, 472

US. 1029, 105 S.Ct. 3506, 87 L.Ed.2d 636

(1985). In Kelly, the Government showed that

Garcia had inspected a shrimpboat that was later

used to import marijuana. Id. at 1548. The

Government also showed that Garcia had been

present at a meeting of key conspirators, and that

Garcia had been sitting in a parked car near the

house where the offloading crew had been preparing

to go meet the shrimpboat with its load of

contraband. Id. The Kelly court concluded that "all
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the record shows is that [Garcia] was an

acquaintance of [a key conspirator]. " Id.

Tosta’s case is very similar to Garcia’s. Like

Garcia, Tosta performed a facially innocent act that

furthered the conspiracy’s use *1559 of one of its

instrumentalities. Garcia inspected the shrimpboat,

and Tosta was a runner for the keys and registration

papers of a truck with concealed compartments.

Furthermore, Tosta, like Garcia, was present in very

suspicious circumstances. Garcia was sitting in a

parked car where the smugglers were preparing to

offload the marijuana; Tosta was riding in a

countersurveillance vehicle near the site of a cocaine

transfer.

The Kelly court concluded that "[a] reasonable

jury could not conclude that Evasio Garcia was a co-

conspirator in the importation and distribution

schemes." Id. at 1549. Likewise, a reasonable jury

could not ignore the doubts raised by the possibility

that Tosta was an unwitting dupe in his sole action

that furthered the conspiracy. See United States v.

Littrell, 574 F.2d 828, 833 (5th Cir.1978).

Furthermore, in the absence of any evidence that

Tosta himself was on the lookout, a reasonable jury

could not infer from Tosta’s mere presence in

Aguilera’s rental car that Tosta was knowingly

engaged in countersurveillance in furtherance of the

conspiracy. Cf. United States v. Villegas, 911 F.2d

623, 628 (11th Cir.1990) (holding that the

defendant’s looking left and right in the vicinity of

the defendant’s brother’s cocaine deal was not

sufficient to show participation in the conspiracy).

Thus, we conclude that the Government’s

evidence was insufficient to convict Tosta of

conspiracy to distribute cocaine. We therefore

reverse Tosta’s conviction.

c. Rojas

Rojas also challenges the district court’s denial of

his motion for acquittal on both the conspiracy and

possession counts. Rojas argues that the evidence

failed to show that he knowingly participated in the

conspiracy and that he knowingly possessed cocaine.

We disagree. We address the conspiracy conviction

first, under the rules of law discussed above.

i. Conspiracy

Page 8

[10] In Rojas’s case, the evidence was ample to

show Rojas’s knowing and voluntary participation in

the conspiracy. The Government showed that Rojas

picked up the truck with the contraband and drove

the truck to Correa’s house, following a small

brown car. Government agents testified that Rojas

drove the truck into Correa’s garage and closed the

garage door. A little while later, Rojas emerged

from the garage in the truck emptied of its load of

cocaine. While Rojas was in the house, no one

entered or left. Government agents testified that

shortly after Rojas left they discovered the cocaine

in a bedroom of Correa’s house.

Rojas testified in his defense that he never drove

the truck into the garage, which was occupied by the

car of a man whose name he did not know. He was

told to stay in Correa’s living room. He sat there

alone for twenty—five or thirty minutes. Then

Correa, whom Rojas did not know, came out of the

shower and told him to leave. He never saw anyone

else in the house except Correa.

Circumstantial evidence suffices to show

participation in a conspiracy, see Glasser, 315 US.

at 80, 62 S.Ct. at 469, and the evidence here clearly

supports reasonable inferences of guilt, see Villegas,

911 F.2d at 628. A jury could reasonably have

inferred from Rojas’s collection of the cocaine—laden

truck and following of the little brown car to

Correa’s house that Rojas was voluntarily

performing the task for the conspiracy. The jury

could also reasonably have inferred that the

movement of seventy one-kilogram packages of

cocaine from the truck to a bedroom in twenty-five

minutes occurred with Rojas’s knowing cooperation

and assistance. Moreover, Rojas’s implausible

testimony itself could legitimately support an

inference of guilt. See United States v. Eley, 723

F.2d 1522, 1525 (11th Cir.1984). Thus, we

conclude that a reasonable jury could have found

Rojas guilty beyond a reasonable doubt.

ii. Possession

[11][12] To convict Rojas for possession of

cocaine with intent to distribute, the Government

must show both knowing possession and an intent to

distribute. United States v. Gardiner, 955 F.2d

1492, 1495 (11th Cir.1992). Constructive

possession is sufficient, and intent to distribute is

inferable from the quantity of cocaine. Id. The
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evidence was *1560 also ample to convict Rojas on

this charge. The Government showed that in

twenty-five minutes seventy kilograms of cocaine

moved from the truck that Rojas had driven to a

bedroom in a house occupied only by Rojas and

Correa. The jury could reasonably have inferred

that Rojas was in possession of the cocaine during

that twenty-five minutes. Moreover, the jury could

have inferred an intent to distribute from the large

quantity of cocaine. Thus, we conclude that the

district court properly denied Rojas’s motion for

acquittal.

B. 404(b) Reasonable Notice

1. Standard of Review

[13] We review district court rulings on the

admissibility of evidence under an abuse of

discretion standard. United States v. Cardenas, 895

F.2d 1338, 1342 (11th Cir.1990).

2. Discussion

Because the prosecutor failed to provide notice of

the testimony until immediately before jury voir

dire, Aguilera asserts that the district court abused

its discretion in admitting prior bad acts testimony

under Federal Rule of Evidence 404(b). A few

minutes before jury selection on May 26, the

prosecutor notified Aguilera’s counsel that she

intended to call two witnesses, Fernando Loaiza-

Alzate and Luis Zaldivar, to testify about Aguilera’s

role in Grieco’s earlier drug deals. Aguilera’s

counsel objected to the late notice. The district

court did not immediately rule on its admissibility,

asking instead for memoranda from the parties.

On June 1, Aguilera’s counsel again raised the

issue, and after a hearing the district court found

that the prosecutor had not known of the potential

404(b) testimony until Friday, May 22, and that the

prosecutor had notified the defense the next business

day, May 26. [FN5] Because the prosecutor did not

plan to call the witnesses until June 1, the court

found that the defense had in fact had six days’

notice. The court concluded that six days’ notice

was reasonable under the rule, and that the

prosecution had therefore satisfied the requirement.

FN5. Monday, May 25, 1992 was Memorial Day.

w
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At the hearing, Aguilera called the DEA case

agent, Joseph Giuffre, who testified that he had

known of Loaiza’s potential 404(b) testimony

against Aguilera as early as the fall of 1990.

However, Giuffre had not known of Zaldivar, or of

Zaldivar’s dealings with Grieco’s organization, until

the week before the trial, when the prosecutor

learned of it. Ultimately, the prosecution did not

call Loaiza, but did call Zaldivar. It is the

admission of Zaldivar’s testimony that Aguilera

challenges.

Rule 404(b) was amended in 1991 to require the

prosecution to provide reasonable notice in advance

of trial of its intention to present 404(b) evidence, if

the accused has requested the notice. [FN6] In this

case, counsel for Aguilera had requested notice by

adopting codefendant Tosta’s motion for disclosure

of extrinsic evidence, which the magistrate judge

granted in September, 1990. Thus, the 404(b)

testimony was admissible against Aguilera only if

the prosecution’s notice a few minutes before voir

dire constituted "reasonable notice in advance of

trial." [FN7] The construction of 404(b)’s

reasonable notice requirement *1561 is a question of

first impression in this circuit.

FN6. The rule now reads: (b) Other crimes,

wrongs, or acts. Evidence of other crimes, wrongs,

or acts is not admissible to prove the character of a

person in order to show action in conformity

therewith. It may, however, be admissible for other

purposes, such as proof of motive, opportunity,

intent, preparation, plan, knowledge, identity, or

absence of mistake or accident, provided that upon

request by the accused, the prosecution in a

criminal case shall provide reasonable notice in

advance of trial, or during trial if the court excuses

pretrial notice on good cause shown, of the general

nature of any such evidence it intends to introduce

at trial. Fed.R.Evid. 404(b) (emphasis added).

FN7. Our analysis here does not concern whether

the Government has shown the "good cause" that

404(b) requires for admission of 404(b) evidence

during trial. See Fed.R,Evid. 404(b). The

Government did give pretrial notice, however brief,

and thus our inquiry is limited to whether this

pretrial notice was reasonable. See id.

In the particular circumstances of this case, we

hold that the district court did not abuse its
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discretion in ruling that the prosecution had

provided "reasonable notice" of Zaldivar’s

testimony. The policy behind 404(b) is "to reduce

surprise and promote early resolution on the issue of

admissibility." Fed.R.Evid. 404(b) Judiciary

Committee note. The rule imposes no specific time

limits beyond requiring reasonable pretrial notice,

and the Committee notes explain that "what

constitutes a reasonable disclosure will depend

largely on the circumstances of each case. ' Id.

The Committee notes are silent as to what

circumstances are relevant. To fill this gap, we

analogize to other evidentiary notice provisions,

such as those in the residual hearsay exceptions

(Fed.R.Evid. 803(24) and 804(b)(5)), and to notice

requirements imposed by discovery orders. We are

mindful that the analogies cannot be taken too far,

since the language of other notice requirements in

the Federal Rules of Evidence is more specific than

the "reasonable notice" required by 404(b). See

Fed.R.Evid. 609(b), 803(24), 805(b)(5).

Furthermore, discovery order notice requirements

are not exactly parallel because the trial judge has

more discretion in fashioning a remedy for

discovery violations than for failure to give notice

under 404(b). See United States v. Hartley, 678

F.2d 961, 977 (11th Cir.1982), cert. denied, 459

U.S. 1170, 103 S.Ct. 815, 74 L.Ed.2d 1014 (1983);

compare Fed.R.Crim.P. 16(d)(2) with Fed.R.Evid.

404(b). Despite these differences, we find that three

circumstances appearing in the analogous caselaw

comport with the language and purpose of 404(b).

First, in evaluating the sufficiency of evidentiary

notice, courts have considered the motivations and

circumstances of the party presenting the evidence.

See, e.g., United States v. Euceda—Hernandez, 768

F.2d 1307, 1313 (11th Cir.1985) (reversing a

district court’s suppression of evidence not disclosed

by the prosecution under a discovery order, noting

among other things that the prosecution’s failure to

notify was unintentional); United States v. Bailey,

581 F.2d 341, 348 (3d Cir.1978) (affirming

admission of hearsay despite a lack of notice under

804(b)(5) because the declarant became unavailable

only after trial began, thus making it impossible for

the proponent to give earlier notice); United States

v. Iaconetti, 540 F.2d 574, 578 (2d Cir.1976)

(admitting hearsay under 803(24) despite a lack of

notice when the hearsay unexpectedly became

necessary for effective rebuttal), cert. denied, 429
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U.S. 1041, 97 S.Ct. 739, 50 L.Ed.2d 752 (1977).

"Reasonable notice" under 404(b) should also take

into account the circumstances of the prosecution’s

own discovery of the evidence. However, the notice

requirement’s purpose of "reduc[ing] surprise" is

not served by allowing mere negligence to excuse a

prosecutor’s failure to give notice. To protect

defendants from “trial by ambuSh," the Government

should be charged with the knowledge of 404(b)

evidence that a timely and reasonable preparation for

trial would have revealed.

Second, courts have focused upon the prejudice

suffered by the defendant because of the lack of

notice. See, e. g., United States v. Parker, 749 F.2d

628, 633 (11th Cir.1984) (affirming the admission

of hearsay under 803(24) despite a lack of notice

because the opponent of the evidence had not shown

he was harmed); United States V. Leslie, 542 F.2d

285, 291 (5th Cir.1976) (affirming the admission of

hearsay under 803(24) although the record showed

no notice, because the defendant was not harmed by

the lack of notice); United States v. Doe, 860 F.2d

488, 492 (lst Cir.1988) (affirming admission of

hearsay under 803(24) when defendants did not

appear to be prejudiced by the lack of notice), cert.

denied sub nom. Andrades-Salinas v. United States,

490 U.S. 1049, 109 S.Ct. 1961, 104 L.Ed.2d 430

(1989). Since the policy of 404(b)’s notice

provision is to protect the defendant by reducing

surprise, see Fed.R.Evid. 404(b) Judiciary

Committee note, the possibility of prejudice to the

defendant from a lack of opportunity to prepare

should weigh heavily in the court’s consideration.

Finally, a few courts have considered the

importance of the evidence to the proponent’s *1562

case. See, e.g., Euceda—Hernandez, 768 F.2d at

1313 (reversing an order to suppress evidence not

disclosed by the prosecutor under a discovery order,

noting among other things that the suppressed

evidence was "extremely important to the

Government’s case"); United States v. Burkhalter,

735 F.2d 1327, 1329 ( 11th Cir.1984) (reversing as

too extreme a sanction an order effectively

suppressing evidence not disclosed under a

discovery order). As in the discovery cases, the

court should take into account the significance of the

evidence to the prosecution’s case. The second

sentence of rule 404(b) is a rule of inclusion, and

404(b) evidence, like other relevant evidence,

should not lightly be excluded when it is central to
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the prosecution’s case.

[14] Thus, by analogy to other notice provisions,

we can discern three factors the court should

consider in determining the reasonableness of

pretrial notice under 404(b):

(1) When the Government, through timely

preparation for trial, could have learned of the

availability of the witness;

(2) The extent of prejudice to the opponent of the

evidence from a lack of time to prepare; and

(3) How significant the evidence is to the

prosecution’s case.

We now apply these factors to the circumstances

of this case.

[15] First, the district court found that the

prosecutor did not know of Zaldivar’s potential

testimony until the Friday before trial began. [FN8]

The case agent testified that he did not know of

Zaldivar before the prosecutor did. Although the

Government’s failure to timely prepare for a trial

would not excuse the lack of notice, it is clear from

the record that a reasonably timely preparation for

trial would not have revealed Zaldivar’s possible

testimony before that time. Although Zaldivar had

made a statement to the DEA as early as January

1992, Zaldivar was not part of the conspiracy in

which the defendants were involved and that Agent

Giuffre was investigating. Thus, it is not apparent

how Giuffre would have learned that Zaldivar had

made statements concerning Aguilera. In fact,

Zaldivar’s testimony came to the attention of the

prosecutor only when Zaldivar himself telephoned

her.

FN8. The trial began the following Tuesday.

Second, Aguilera’s counsel has been vague, both

during trial and in this appeal, as to what measures

he might have taken, given more time, to meet the

evidence. At the district court hearing on the 404(b)

evidence’s admissibility six days after the

prosecution had notified the defense of the 404(b)

evidence, Aguilera’s counsel proposed only to send

out his investigator to check Zaldivar’s stories. If

even after six days Aguilera could point to no

specific actions he might take given more

 

Page 11

preparation time, it was within the district court’s

discretion to conclude that Aguilera would not be

prejudiced by having only six days’ notice. [FN9]

FN9. In cross-examination of Zaldivar, Aguilera’s

lawyer in fact brought out that Zaldivar was a

cocaine and marijuana smuggler, that Zaldivar had

lied to a Customs inspector, that he did not pay

taxes on his drug profits, that his testimony was

part of an effort to get out of prison sooner, that he

had been granted use immunity, that Zaldivar had

not mentioned Aguilera during his initial debriefing,

that Zaldivar was a cocaine addict, that he tested

positive for marijuana when he was first

incarcerated, that at the time of his arrest three state

arrest warrants had been issued for him, that he had

been arrested for burglary, and that Zaldivar could

not remember who his last employer was. Thus, it

seems likely that even if the district court erred in

admitting the 404(b) evidence on such short notice,

the error was harmless.

Finally, the evidence was significant to the

Government’s case against Aguilera. The

Government’s other evidence was merely that

Aguilera was present in the countersurveillance car,

that Aguilera later drove the car, and that papers

associated with Aguilera were in Grieco’s house.

Zaldivar’s testimony to Aguilera’s prior cocaine-

related work for Grieco lent strong support to a

finding that Aguilera was aware of and voluntarily

participated in the conspiracy. Along with the other

factors, this circumstance weighs in the

Government’s favor.

On the record in this case, all three considerations

thus weigh somewhat in favor of finding that the

Government’s pretrial notice was reasonable. We

therefore hold that the *1563 district court did not

abuse its discretion in admitting the evidence.

C. Other Issues

1. Exclusion of Sentencing Cross-Examination

[16] Aguilera contends that the district court’s

violation of his Sixth Amendment Confrontation

Clause rights entitles him to a new trial. During

cross-examination of Zaldivar, the Government’s

404(b) witness, Aguilera’s counsel attempted to

elicit Zaldivar’s understanding of the sentencing

benefits he would earn by testifying for the
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Government. [FNlO] On the Govemment’s

objection, the court admonished Aguilera’s counsel

to "stay away from anything having to do with any

sentencing." (Tr. at 1075.)

FN10. The relevant transcript passage reads: Q.

Your initial sentence was reduced from 17.7 years

to nine years, is that correct? A. That is correct.

Q. And by testifying here today your [sic] hoping

with this story to get another sentence reduction,

isn’t that correct? MS. KING [prosecutor]:

Objection form of the objection [sic]. THE

COURT: Overruled. THE WITNESS: Yes, that

is correct.

Q. How much of a reduction, sir, do you think

you’re going to get out of this case? A. I don’t

know, sir.

Q. Sir, in federal court you serve about eighty-

five percent of your sentence, do you not? MS.

KING: Objection, your Honor.

Q. So you’re familiar with the guidelines? THE

COURT: Sustained.

Q. Are you familiar with the Sentencing

Guidelines? MS. KING: Objection, your Honor.

A. Yes, I am. Q. Do you have an opinion as to how

much-—MS. KING: Objection, your Honor. THE

COURT: Counsel, stay away from anything having

to do with any sentencing. (Tr. at 1073—75.)

Aguilera argues that he was unable to expose

Zaldivar’s motive for testifying. He was thus

effectively rendered unable to attack Zaldivar’s

credibility, in violation of his Sixth Amendment

rights. See Davis v. Alaska, 415 US. 308, 315—16,

94 S.Ct. 1105, 1110, 39 L.Ed.2d 347 (1974). We

disagree. Our reading of the transcript convinces us

that Aguilera not only effectively impeached

Zaldivar’s credibility, but also impeached it

repeatedly on the very issue of sentence reduction.

(Tr. at 1065, 1074, 1078-79.) Aguilera’s contention
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is thus meritless.

2. Ineffective Assistance of Counsel

[17] Rojas challenges his conviction on the ground

that he was denied effective assistance of counsel in

violation of his Sixth Amendment rights. It is

settled law in this circuit that a claim of ineffective

assistance of counsel cannot be considered on direct

appeal if the claims were not first raised before the

district court and if there has been no opportunity to

develop a record of evidence relevant to the merits

of the claim. See United States v. Hilliard, 752

F.2d 578, 580 (11th Cir.1985); United States v.

Lopez, 728 F.2d 1359, 1363 (11th Cir.), cert.

denied, 469 US. 828, 105 S.Ct. 112, 83 L.Ed.2d

56 (1984); United States v. Griffin, 699 F.2d 1102,

1107 (11th Cir.1983). Rojas did not raise

ineffective assistance of counsel as a ground for his

motion for new trial, and the record is not

sufficiently developed to evaluate the merits of the

claim. Hence, the claim is more appropriately

raised in a proceeding under 28 U.S.C. § 2255. See

id.

3. Sentencing

[18] Rojas also challenges his sentence. [FN 11]

In calculating Rojas’s offense level, the district court

attributed to Rojas 700 kilograms of cocaine, the

total amount of the importation Grieco and Giuffre

planned. See U.S.S.G. § 1B1.3(a)(1) (1991); id. §

2D1.1(c)(2). Rojas contends that seventy

kilograms, the quantity hidden in the truck Rojas

drove, was the appropriate amount.

FNll. Tosta makes a similar challenge, but our

reversal of his conviction makes it unnecessary to

address his contentions.

The Guidelines provide that a member of the

conspiracy is liable for all conduct of others in

furtherance of the conspiracy that is reasonably

foreseeable by the defendant. Id. § 1B1.3(a)(1). At

Rojas’s sentencing *1564 hearing, Rojas did not

request an individualized finding of fact as to what

quantity would have been reasonably foreseeable to

him, and the district court did not make one. Under

these circumstances, the district court is entitled to

rely upon the factual statements in the presentencing

report (PSI) without making an individualized

finding. See Fed.R.Crim.P. 32(c)(3)(D). But
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Rojas’s PSI is at best ambiguous. It conclusorily

states that "the amount of cocaine involved in this

offense is approximately 700 kilograms." On that

basis, the PSI fixes the offense level at 40 because

the offense involves at least 500, but less than 1500

kilograms. See U.S.S.G. § 2D1.1(a)(3), (c)(2)

(1991). The PSI also states, however, that Rojas

served as a "hired han " and that it "is doubtful that

the defendant realized the quantity of contraband he

was transporting... . " It is unclear whether this latter

statement refers to the contraband on Rojas’s truck

or to the contraband involved in the overall

conspiracy. However construed, the statement casts

doubt on the propriety of attributing 700 kilograms

to Rojas.

Because we find the PSI ambiguous, we conclude

that no factual finding supports the quantity of

cocaine attributable to Rojas under the guidelines.

We therefore vacate Rojas’s sentence and remand for

resentencing following a finding relative to the

quantity of cocaine attributable to Rojas. [FN12]

FN12. The Government does not argue that there is

a finding relative to the quantity of cocaine

attributable to Rojas or that Rojas waived the

objection by failing to object after sentencing. The

Government’s argument is rather that we should

uphold the sentence because the record would

support a finding attributing 700 kilograms to

Rojas. We prefer that the district court resolve this

factual dispute.

4. Jury Instructions

a. Standard of Review

[19][20] The district court has broad discretion in

formulating a jury charge as long as the charge as a

whole is a correct statement of the law. United

States V. Bent, 707 F.2d 1190, 1195 (11th

Cir.1983), cert. denied, 466 US. 960, 104 S.Ct.

2174, 80 L.Ed.2d 557 (1984). We will not reverse

a conviction unless we find that issues of law were

presented inaccurately or the charge improperly

guided the jury in such a substantial way as to

violate due process. United States v. Turner, 871

F.2d 1574, 1578 (11th Cir.), cert. denied, 493

US. 997, 110 S.Ct. 552, 107 L.Ed.2d 548 (1989).

b. Discussion

Rojas contends that the district court improperly
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gave the jury a "deliberate ignorance" instruction.

[FN13] We agree. However, we find that the error

was harmless. A "deliberate ignorance" instruction

is appropriate when "the facts support the

inference that the defendant was aware of a high

probability of the existence of the fact in question

and purposely contrived to avoid learning all of the

facts in order to have a defense in the event of a

subsequent prosecution." United States v. Rivera,

944 F.2d 1563, 1571 (11th Cir.1991) (quoting

United States v. Alvarado, 838 F .2d 311, 314 (9th

Cir.1987)). "[A] district court should not instruct

the jury on ’deliberate ignorance’ *1565 when the

relevant evidence points only to actual knowledge,

rather than deliberate avoidance." Id. (emphasis in

original).

FN13. The court instructed the jury: When

knowledge of the existence of a particular fact is an

essential part of an offense, such knowledge may be

established if a defendant is aware of a high

probability of its existence unless he actually

believes that it does not exist. So with respect to

the issue of defendants Estrada and Rojas’s

knowledge in this case, if you find from all

evidence beyond a reasonable doubt that a

defendant believed that he possessed cocaine and

deliberately and consciously tried to avoid learning

that there was cocaine and deliberately and

consciously tried to avoid learning of its presence in

order to be able to say, if he should be

apprehended, that he did not know cocaine was on

or about his person, you may treat such deliberate

avoidance, if so found, of positive knowledge as the

equivalent of knowledge. In other words, you may

find that a defendant acted knowingly if you find

beyond a reasonable doubt either that the defendant

actually knew that he possessed cocaine or, two,

that he deliberately closed his eyes to what he had

every reason to believe was the fact. I must

emphasize, however, that the requisite proof of

knowledge on the part of the defendant cannot be

established by merely demonstrating that he was

negligent, careless or foolish. (Tr. at 1774-75.)

In Rivera, the defendants were arrested while

attempting to bring three false-bottomed suitcases

into the country with cocaine in the false bottoms.

Id. at 1565. In its analysis of the appropriateness of

the instruction, the court pointed out that the

defendants had not indicated in any way their

awareness of the unusual construction of their
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suitcases and their avoidance of positive knowledge

of the contents. Id. at 1572. Nor was there any

evidence that the defendants had acquired their

suitcases under suspicious circumstances, but that

the defendants deliberately avoided confirming their

suspicions. Id. Thus, to contend that the

instruction was appropriate because the defendants

should have known they were carrying cocaine

"skate[d] dangerously close to [urging] a negligence

standard." Id.

[21] In Rojas’s case, the evidence likewise pointed

to actual knowledge rather than deliberate

avoidance. The relevant evidence was that Rojas

drove one of the cocaine-laden trucks to Correa’s

house and was present while seventy kilograms of

cocaine were taken off the truck and placed in a

bedroom of the house. The inference of knowledge

based on this evidence is that Rojas, being present

during such a large movement of cocaine, had to

have been aware of it. No evidence suggests that

Rojas strongly suspected cocaine but "purposely

contrived" not to learn about it. See id. at 1572.

Hence, giving the instruction was error.

[22] However, as in Rivera, we find that the error

was harmless. Id. at 1572-73. The Government’s

evidence, though circumstantial, very strongly

supported a finding that Rojas knew of the cocaine.

The jury could easily have based its verdict on a

finding of actual knowledge, rather than deliberate

ignorance. We therefore affirm Rojas’s convictions.

IV. CONCLUSION

For the foregoing reasons, we AFFIRM the

convictions of Correa, Rojas, and Aguilera.

However, we REVERSE Tosta’s conviction, and we

VACATE Rojas’s sentence and REMAND for

resentencing.

AFFIRMED in part; REVERSED in part;

VACATED and REMANDED in part.

END OF DOCUMENT
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Defendants were convicted in the United States

District Court for the District of Nebraska, Lyle E.

Strom, Chief Judge, of bank robbery, conspiracy to

commit bank robbery, and carrying of firearm

during and in relation to crime of violence.

Defendants appealed. The Court of Appeals,

Magill, Circuit Judge, held that: (1) other acts

evidence was admissible on issue of intent to

conspire; (2) motion for new trial on basis of newly

discovered evidence was properly denied; and (3)

state’s knowledge of its police report potentially

exonerating defendants could not be imputed to

federal prosecutor on issue whether prosecutor

withheld evidence and thereby violated Brady.

Affirmed.

[1] CRIMINAL LAW 42: 374

110k374

Government gave "reasonable notice" of general

nature of bad act evidence to be used, when

government informed defendants in hearing before

magistrate judge that it might use evidence from

some local robberies and when it provided the

reports one week later, a week before trial.

Fed.Ru1es Evid.Rule 404(b), 28 U.S.C.A.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] CRIMINAL LAW 6; 369.2(8)

110k369.2(8)

Victim’s testimony identifying defendants as

participants in hotel robbery was relevant to issue of

defendants’ intent to conspire to rob bank 17 days
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earlier and was admissible; both robberies were

committed by three stocking-masked males, in both

robberies larger male carried black short—barreled

shotgun, and smaller robber in both robberies

vaulted over relatively high obstacle. 18 U.S.C.A.

§§ 371, 2113(a, d); Fed.Rules EVid.Rule 404(b),

28 U.S.C.A.

[2] CRIMINAL LAW é: 371(8)

110k371(8)

Victim’s testimony identifying defendants as

participants in hotel robbery was relevant to issue of

defendants’ intent to conspire to rob bank 17 days

earlier and was admissible; both robberies were

committed by three stocking-masked males, in both

robberies larger male carried black short-barreled

shotgun, and smaller robber in both robberies

vaulted over relatively high obstacle. 18 U.S.C.A.

§§ 371, 2113(a, d); Fed.Ru1es Evid.Rule 404(b),

28 U.S.C.A.

[3] CRIMINAL LAW $2 945(2)

110k945(2)

Police report indicating confession to hotel robbery

and refusal to name accomplices would not

exonerate defendants in bank robbery prosecution

using evidence of defendants’ involvement in the

hotel robbery, and, thus, report did not entitle

defendants to new trial; if the evidence had been

presented to jury, it could reasonably have believed

that hotel robber was merely protecting defendants,

and although jury could also have inferred that hotel

robbery victim improperly identified defendants,

evidence of guilt warranted denial of new trial

motion. Fed.Ru1es Cr.Proc.Rule 33, 18 U.S.C.A.

[4] CRIMINAL LAW (y; 700(6)

110k700(6)

State’s knowledge of its police report potentially

exonerating defendants could not be imputed to

federal prosecutor on issue whether prosecutor

withheld evidence and thereby violated Brady.

U.S.C.A. Const.Amends. 5, 14.

*123 Mark W. Bubak, Omaha, NE, argued, for

appellants.

Michael P. Norris, Asst. US. Atty., Omaha, NE,

argued, for appellee.

Before McMILLIAN, BOWMAN, and MAGILL,
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Circuit Judges.

MAGILL, Circuit Judge.

Troy B. Reeves (Reeves) and Garry D. Kern

(Kern) appeal the judgment entered by the district

court [FNl] following a jury’s finding of guilt on

three bank—robbery-related counts. Specifically,

Reeves and Kern (the defendants) contend the trial

court erred when it admitted evidence of another

subsequent robbery, when it refused to grant a new

trial after the discovery of new evidence, and when

it found as a matter of law that conspiracy to commit

bank robbery is a crime of violence. For the

reasons addressed below, we affirm the judgment of

the district court.

FNl. The Honorable Lyle E. Strom, Chief Judge,

United States District Court for the District of

Nebraska.

1. BACKGROUND

On June 12, 1992, an Omaha branch office of the

First Federal Savings and Loan Association of

Lincoln (First Federal) was robbed of approximately

$12,700 by two stocking—masked males who differed

significantly in height and weight. The smaller

robber entered the bank first and the larger robber

followed carrying a black short-barreled shotgun.

The robbers left the bank and entered a recently-

stolen white Buick driven by a third male.

Immediately after the robbery, a stocking mask with

a few human hairs was found outside the bank.

Kern’s girlfriend at the time, Andrea Fraire

(Fraire), testified at trial that Kern had related a plan

to her to rob a jewelry store and bank in Omaha.

According to Fraire, the planned robberies were to

take place on June 12, 1992, and involved the use of

stolen getaway cars. Fraire further testified that on

the evening of June 12, 1992, Kern arrived home

with $4000 to $4500 in cash.

Jack Parrott, a security guard for the shopping

center in which the bank was located, testified at

trial that he observed a rusted gold Oldsmobile

Cutlass (Cutlass) occupied by four males in the

shopping center parking lot on June 11, 1992. The

next day, June 12, the same car was observed again

by Parrott, again occupied by four males. Later that

same morning, Parrott observed the Cutlass in a
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church parking lot parked beside a white Buick.

The white Buick was now occupied by three of the

males and the Cutlass held the fourth individual.

After observing the Buick for a short time, Parrott

noticed a shotgun being passed to a backseat

passenger. Parrott subsequently identified Reeves

from a photograph array as the frontseat passenger.

Although Parrott was unable to identify Kern from a

police lineup, he did identify Kern at trial as the

backseat passenger.

The bank employees were unable to identify

Reeves or Kern from lineups or at trial. Reeves and

Kern both had alibi witnesses testify that they were

elsewhere at the time of the robbery. The human

hairs in the mask, however, were identified by an

FBI hair and fiber expert as matching samples taken

from Kern.

At trial, testimony was introduced by the

government regarding the defendants’ alleged

participation in a hotel robbery that occurred

seventeen days after the bank robbery. Kern was

charged in state court with commission of this

robbery. The testimony was prefaced by a limiting

instruction prohibiting the jury from using this

testimony to establish "bad" character and,

accordingly, conformity with that character. The

testimony was then introduced pursuant to Federal

*124 Rule of Evidence 404(b). The hotel robbery

victim, Ashford, testified he was robbed by three

armed masked males, and he identified both Reeves

and Kern as two of the individuals who robbed him.

Following a jury trial, the defendants were

convicted of all three counts against them. Count I

charged the defendants with conspiracy to commit

bank robbery in violation of 18 U.S.C. § 371.

Count II charged them with the June 12, 1992 bank

robbery of First Federal in violation of 18 U.S.C. §

2113(a), ((1). Count III charged Reeves with

carrying a firearm during and in relation to a crime

of violence in violation of 18 U.S.C. § 924(c)(1),

and Kern was charged as Reeves’ co-conspirator on

that count.

After the jury convicted Reeves and Kern for the

First Federal robbery, the government received from

the Omaha police a supplementary report related to

the hotel robbery. An individual named Stacey Lue

(Lue) confessed to participating with two

accomplices in the hotel robbery. Lue was
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specifically asked if Reeves and Kern were his

accomplices, but he denied any participation on their

part. Lue, however, refused to name his two

accomplices. Upon receipt, the government

immediately disclosed this information to the

defendants’ attorneys. Following the disclosure of

the Lue confession, Reeves and Kern moved for a

new trial. In state court, Kern pleaded nolo

contendere to the hotel robbery charge and was

convicted.

II. DISCUSSION

The defendants contend that three errors of the

trial court mandate reversal and a new trial:

admission of Ashford’s testimony, Brady [FN2]

evidence and/or newly discovered evidence, and the

district court’s finding as a matter of law that

conspiracy to commit bank robbery is a crime of

violence as defined by 18 U.S.C. § 16. We find

that the district court committed no reversible error,

and we affirm the court’s judgment.

FN2. Brady v. Maryland, 373 US. 83, 83 S.Ct.

1194, 10 L.Ed.2d 215 (1963).

A. The Hotel Robbery Evidence

The defendants object to the admission into

evidence of Ashford’s testimony regarding the hotel

robbery because they claim the government gave

insufficient notice that it planned on using this

evidence and it was not properly admissible under

Federal Rule of Evidence 404(b) (Rule 404(b)).

The district court, however, has broad discretion to

admit such evidence and its decision will not be

overturned unless it is clear that the evidence has no

bearing on the case. United States v. Sykes, 977

F.2d 1242, 1246 (8th Cir.1992).

[1] The government gave the defendants adequate

notice that it planned on using Rule 404(b)

evidence. The rule states the prosecution must

"provide reasonable notice in advance of trial, or

during trial on good cause shown, of the general

nature of any such evidence." Fed.R.Evid. 404(b).

The magistrate judge specifically ordered that any

"bad act" evidence be disclosed at least fourteen

days prior to trial. The government complied by

informing the defendants in a hearing before the

magistrate judge that the government might use

evidence. from some local robberies. See Tr. at 335.
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At that time, the government did not yet have the

state reports concerning these robberies.

Approximately one week before trial, when the

government obtained the reports, the defendants

were likewise provided with these reports. Id. We

find that the government’s notice satisfies the

requirements of Rule 404(b); the district court did

not abuse its discretion in finding that this notice

was reasonable.

Rule 404(b) prohibits the admission of "other

crimes, wrongs, or acts" to prove the character of a

person, and hence, conformity with that character;

that is, it prohibits propensity evidence. See id.

The rule, nonetheless, specifically recognizes that

evidence of "other crimes, wrongs, or acts " could be

admissible for other purposes, such as to prove

motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake. Id.

To properly admit Rule 404(b) evidence for

purposes other than to prove propensity, it must (1)

be relevant to a material issue raised at trial, (2) be

similar in kind and close *125 in time to the crime

charged, (3) be supported by sufficient evidence to

support a finding by a jury that the defendant

committed the other act, and (4) not have a

prejudicial value that substantially outweighs its

probative value. Sykes, 977 F.2d at 1246; United

States v. Johnson, 934 F.2d 936, 939 (8th

Cir.1991). The district court warned the jury in an

instruction prior to Ashford’s testimony that "the

mere fact that these defendants may have committed

a similar act in the past is not evidence that they

committed the acts charged in this case." Tr. at

365. The district court repeated essentially the same

warning in Jury Instruction No. 10. The

permissible purposes enumerated by the district

court for which this testimony could be considered

included proof of identity, knowledge, plan, motive,

and intent to conspire.

[2] We find that the hotel robbery evidence was

properly admitted to prove that Reeves and Kern

intended to enter into an agreement or understanding

to commit robbery and that they understood the

purpose of this agreement. [FN3] The court

instructed the jury that in order to find the

defendants guilty of conspiracy to commit bank

robbery, it had to find four elements: (1) two or

more persons reached an agreement to commit the

crime, (2) the defendant voluntarily and
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intentionally joined in the agreement, (3) at the time

the defendant joined in the agreement, he knew the

purpose of the agreement, and (4) that while the

agreement was in effect, one or more of the persons

who had joined in the agreement did an overt act in

order to carry out the agreement. Thus, the hotel

robbery evidence was relevant to a material fact:

intent to conspire. See Cheek v. United States, 858

F.2d 1330, 1336-37 (8th Cir.1988); United States

V. Scholle, 553 F.2d 1109, 1121 (8th Cir.), cert.

denied, 434 US. 940, 98 S.Ct. 432, 54 L.Ed.2d

300 (1977); United States v. Carlson, 547 F.2d

1346, 1354 & n. 5 (8th Cir.1976), cert. denied, 431

US. 914, 97 S.Ct. 2174, 53 L.Ed.2d 224 (1977).

FN3. We do not decide whether the hotel robbery

evidence could otherwise have been admissible as

evidence of identity, plan, or motive, because we

find the district court did not abuse its discretion in

allowing its admission into evidence and the limiting

instruction properly warned the jury not to

impermissibly use this evidence as proof of

propensity. However, we do not countenance the

district court’s use of this virtual laundry list of

permissible Rule 404(b) purposes. See United

States v. Mothershed, 859 F.2d 585, 589 (8th

Cir.1988). Such an action, nevertheless, in itself is

not a basis for reversal. See id.

As required by Sykes and Johnson, the hotel

robbery evidence was similar in kind and close in

time to the crime charged. The hotel robbery

occurred only seventeen days after the bank robbery.

Both robberies were committed by three stocking—

masked males. In both robberies, the larger male

carried a black short-barreled shotgun. Moreover,

the smaller masked robber in both robberies vaulted

over a relatively high obstacle: the teller’s counter

in the bank robbery and the desk in the hotel

robbery.

Ashford’s testimony regarding the hotel robbery

was sufficient for a jury to have found that Reeves

and Kern committed the hotel robbery. Ashford not

only made a positive identification of the defendants

at trial, but he also identified Reeves from an array

of photographs soon after the hotel robbery.

Moreover, the court’s limiting instruction to the

jury was sufficient to prevent undue prejudice from

the admission of this evidence. Therefore, because

the hotel robbery evidence was admissible to prove
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that the defendants intended to enter into a

conspiracy to rob, we find that the district court did

not abuse its discretion when it allowed Ashford to

testify.

B. The Supplementary Omaha Police Division

Report

[3] After the defendants received the Omaha

police division supplementary report (the report)

indicating that Lue had confessed to the hotel

robbery and refused to name his accomplices, the

defendants moved for a new trial. Reeves and Kern

claim that the report "exonerated" them and hence a

new trial should have been granted pursuant to

Federal Rule of Criminal Procedure 33 (Rule 33).

Furthermore, they claim that Brady mandates a new

trial because the knowledge *126 of the Omaha

police regarding this report should be imputed to the

federal prosecutor. We do not agree that the new

evidence exonerated the defendants or that the

prosecutor withheld evidence from the defendants.

Rule 33 allows a court to grant a motion for a new

trial on the basis of newly discovered evidence if the

evidence is, in fact, discovered since trial; the court

may infer the movant has been diligent; the

evidence is not merely cumulative or impeaching;

the evidence is material; and the newly discovered

evidence would probably produce an acquittal.

United States v. Gustafson, 728 F.2d 1078, 1084

(8th Cir.), cert. denied, 469 US. 979, 105 S.Ct.

380, 83 L.Ed.2d 315 (1984); see also United States

v. Wang, 964 F.2d 811, 813 (8th Cir.1992) (new

trial may be granted if the defendant’s substantial

rights are affected). The defendants’ argument fails

because the report did not exonerate them; that is, it

would not have been likely to have produced an

acquittal. As stated by the district court, the report

[FN4] would merely have "given the jury some

additional information to evaluate in determining

whether or not Mr. Ashford had indeed properly

identified the two defendants as being participants."

Tr. at 766. Had this evidence been presented to the

jury, the jury could reasonably have believed that

Reeves and Kern were Lue’s accomplices and that

Lue was merely protecting them by denying their

participation in the hotel robbery. The jury could

also have inferred that Ashford improperly

identified Reeves and Kern as participants in the

hotel robbery. The district court, however, found

that this latter possibility did not warrant a new
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trial. Particularly in light of the amount of evidence

presented to the jury on the issue of the defendants’

guilt, the district court did not abuse its discretion

by denying the defendants’ motion for a new trial.

See Gustafson, 728 F.2d at 1084.

FN4. The report states, in relevant part: [Lue] had

committed that robbery with two other individuals.

Previously arrested in connection with this robbery

was a Garry KERN, and a Troy REEVES had also

been identified as a suspect in this robbery also. 1,

Officer MAHONEY, asked Stacy LUE if these

other two suspects were with him when this robbery

occurred, and LUE stated that they were not;

however, he would not name the other two suspects

out of fear.

[4] Nor does Brady mandate a new trial in this

case. See Brady, 373 U.S. at 87-88, 83 S.Ct. at

1196—97. A defendant’s due process rights are

violated under Brady if a prosecutor "withholds

evidence on demand of an accused which, if made

available, would tend to exculpate him or reduce the

penalty." Id. In order to establish such a claim, the

prosecutor must have suppressed or withheld

evidence that was both favorable and material to the

defense. Moore v. Illinois, 408 U.S. 786, 794, 92

S.Ct. 2562, 2568, 33 L.Ed.2d 706 (1972). Nothing

in this record indicates that this prosecutor withheld

evidence from the defendants. Here, the prosecutor

simply did not have the report until the trial was

over. Such a case is fundamentally different than

when information is in the prosecutor’s files. See

State v. Agurs, 427 U.S. 97, 110, 96 S.Ct. 2392,

2400, 49 L.Ed.2d 342 (1976). We do not accept

the defendants’ proposal that we impute the

knowledge of the State of Nebraska to a federal

prosecutor. See United States v. Walker, 720 F.2d

1527, 1535 (11th Cir.1983) (refusing to impute the

knowledge of state officials to a federal prosecutor),

cert. denied, 465 U.S. 1108, 104 S.Ct. 1614, 80

L.Ed.2d 143 (1984). Consequently, we hold that

the district court did not abuse its discretion when it

refused to grant a new trial.

Finally, we find wholly without merit Kem’s

contention that conspiracy to commit bank robbery

is not a crime of violence as defined by 18 U.S.C. §

16, and we reaffirm our previous holding to that

effect. See United States v. Johnson, 962 F.2d

1308, 1311 (8th Cir.), cert. denied, --- U.S. —---,

113 S.Ct. 358, 121 L.Ed.2d 271 (1992), and cert.

Page 5

denied, -—— U.S. ----, 113 S.Ct. 1418, 122 L.Ed.2d

788 (1993).

III. CONCLUSION

Accordingly, we find that the district court did not

abuse its discretion when it admitted the hotel

robbery evidence and denied the defendants’ motion

for a new trial. Moreover, the district court

properly found that conspiracy to commit bank

robbery is a *127 crime of violence. Therefore, we

affirm the judgment of the district court.

END OF DOCUMENT
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UNITED STATES of America, Appellee,

v.

Eugene Lamar SUTTON, Appellant.

No. 94—2597.

United States Court of Appeals,

Eighth Circuit.

Submitted Oct. 11, 1994.

Decided Dec. 7, 1994.

Defendant was convicted in the United States

District Court for the District of Minnesota, Paul A.

Magnuson, Chief Judge, of bank robbery, use of

firearm in course of violent crime, and being felon

in possession of firearm. Defendant appealed. The

Court of Appeals, McKay, Senior Circuit Judge,

sitting by designation, held that: (1) district court

did not abuse its discretion in excusing the

govemment’s failure to timely notify defendant that

it intended to introduce evidence of defendant’s

prior narcotics use; (2) evidence of defendant’s

prior drug use was not material; (3) prejudicial

impact of evidence substantially outweighed its

probative effect; (4) admission of evidence of

defendant’s prior drug use was harmless error; (5)

district court did not abuse its discretion in

precluding defendant from calling Witness who

would have testified to inconsistent statements made

by prosecution witness; and (6) conviction was

supported by sufficient evidence.

Affirmed.

[1] CRIMINAL LAW 43: 374

110k374

District court did not abuse its discretion in excusing

the govemment’s failure to notify defendant at least

four days prior to trial, pursuant to district court

orders, that it intended to introduce evidence of

defendant’s prior narcotics use in trial for bank

robbery; the government discovered the evidence

only five days before trial on a Friday and notified

defendant on the following Monday, and defendant

was on notice that his involvement with drugs would

be an issue at trial. 18 U.S.C.A. § 2113(a, d);

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[2] CRIMINAL LAW W 371(12)

Page 1

110k371(12)

In bank robbery prosecution, evidence of

defendant’s prior drug use was not material, where

government simply asked the jury to draw a raw

inference about defendant’s motive from the fact that

he used drugs. 18 U.S.C.A. § 2113(a, d);

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[3] CRIMINAL LAW é: 371(12)

110k371(12)

In bank robbery prosecution, even if motive was

material issue and evidence of defendant’s prior

drug use was probative of motive, prejudicial impact

of evidence substantially outweighed its probative

effect; slight probative value of knowing one

possible motive for defendant to commit robbery did

not outweigh likely prejudicial effect on jury of

being told that defendant was crack- cocaine user.

18 U.S.C.A. § 2113(a, d); Fed.Rules Evid.Rules

403, 404(b), 28 U.S.C.A.

[4] CRIMINAL LAW :3: 1169.2(3)

110k1169.2(3)

In bank robbery prosecution, admission of evidence

of defendant’s prior drug use was harmless error,

where defendant’s bad character was established by

admissible evidence; defendant claimed that large

amounts of cash in his possession after bank robbery

were result of defendant’s act of breaking into

cocaine dealer’s home and stealing cash, and

evidence that defendant purchased large amounts of

cocaine was introduced into evidence to establish a

recent acquisition of wealth. 18 U.S.C.A. §

2113(a, d); Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[5] WITNESSES (a: 389

410k389

District court did not abuse its discretion in

precluding defendant from calling witness who

would have testified to inconsistent statements made

by one of key prosecution witnesses, where

defendant failed to give prosecution witness the

opportunity to explain or deny having made a prior

inconsistent statement while he was on the stand;

Barrett rule allowing such evidence so long as

witness is available to be recalled to explain

inconsistent statements had not been adopted in

circuit, and thus was optional procedure, not

mandatory. Fed.Rules Evid.Rule 613(b), 28

U.S.C.A.
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[6] ROBBERY a: 2

342k2

Conviction of bank robbery was supported by

evidence of bank surveillance photographs of

robber, testimony from defendant’s aunt and police

officer who knew defendant well identifying

defendant as man in photographs, testimony that

defendant possessed large amounts of cash later on

same day as robbery, and testimony of two admitted

accomplices implicating defendant in crime, despite

fact that accomplices had made plea bargains, and

existence of minor inconsistencies in accomplices’

and eyewitnesses’ testimony, which were easily

explained by rapidity and stress of events. 18

U.S.C.A. §2113(a, d).

[7] CRIMINAL LAW é: 1144.13(3)

110k1144.13(3)

In examining challenge to sufficiency of evidence,

Court of Appeals views evidence in light most

favorable to government and resolves all evidentiary

conflicts in favor of the government.

*1258 Glenn P. Bruder, Minneapolis, MN,

argued, for appellant.

David L. Lillehaug, U.S. Atty., Minneapolis,

MN, argued (Jon M. Hopeman, on the brief), for

appellee.

Before McMILLIAN, Circuit Judge, McKAY,

[FN*] Senior Circuit Judge, and BOWMAN,

Circuit Judge.

FN* The HONORABLE MONROE G. McKAY,

Senior Circuit Judge, United States Court of

Appeals for the Tenth Circuit, sitting by

designation.

McKAY, Circuit Judge.

Eugene Lamar Sutton appeals from a final

judgment entered in the United States District Court

for the District of Minnesota finding him guilty

upon a jury verdict of bank robbery, use of a

firearm in the course of a violent crime, and being a

felon in possession of a firearm, in violation of 18

U.S.C. §2113(a)(d), 18 U.S.C. § 924(c)(1) and (2),

and 18 U.S.C. § 922(g)(1), respectively. Mr.

Sutton presents three issues on appeal: (1) he

challenges the admission of certain evidence; (2) he

challenges the exclusion of certain evidence; and
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(3) he challenges the sufficiency of the evidence as a

whole. We affirrn the judgment of the district court.

[1] Mr. Sutton contends that the district court

improperly admitted evidence of his prior narcotic

use under Fed.R.Evid. 404(b). In support of this

claim, he has demonstrated that he was provided

notice of this evidence only two days before trial,

despite the fact that the district court explicitly

ordered the government to notify the defendant at

least four days prior to trial of any 404(b) evidence

it planned to use. The district court excused this

breach for two reasons. First, the government

discovered the evidence only five days prior to trial,

on a Friday, and they notified the defendant on the

following Monday. Second, the government had

provided the defendant with a copy of the statement

of another one of its witnesses over a month before

the trial. This statement related to a drug buy the

day of the robbery. Thus, the defendant was on

notice that his involvement with drugs would be an

issue at the trial and had adequate time to prepare

for this type of evidence. The district court did not

abuse its discretion in excusing the government’s

late *1259 notification of Mr. Sutton under these

circumstances.

[2] Mr. Sutton also argues, persuasively, that the

evidence of his drug use does not meet our test for

admissibility under Rule 404(b).

In order for the trial court to admit evidence under

Rule 404(b), the evidence must satisfy the

following conditions:

1. The evidence of the bad act or other crime is

relevant to a material issue raised at trial;

2. The bad act or crime is similar in kind and

reasonably close in time to the crime charged;

3. There is sufficient evidence to support a finding

by the jury that the defendant committed the other

act or crime; and

4. The potential prejudice of the evidence does not

substantially outweigh its probative value.

United States v. DeAngelo, 13 F.3d 1228, 1231

(8th Cir.) (citing United States v. Johnson, 934 F.2d

936, 939 (8th Cir.1991)), cert. denied, --- U.S. -—-—,

114 S.Ct. 2717, 129 L.Ed.2d 842 (1994).

Mr. Sutton contends that his prior drug use does

not meet either the first or last part of this test. We

agree, but find the error to be harmless.

The first part of our test under Rule 404(b) allows
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evidence of prior bad acts where it is used for

purposes "such as proof of motive, opportunity,

intent, preparation, plan, knowledge, identity, or

absence of mistake or accident." The government

argues that the evidence of Mr. Sutton’s drug use

showed a motive for the bank robbery. In other

words, the government was attempting to show that

he stole the money to support his drug habit.

Although other circuits have allowed evidence of

drug use to demonstrate motive to commit a bank

robbery (see, e.g., United States v. Miranda, 986

F.2d 1283, 1285 (9th Cir.) (citing cases), cert.

denied, --- U.S. ----, 113 S.Ct. 2393, 124 L.Ed.2d

295 (1993)), we have never decided this precise

issue.

This court has allowed evidence of other prior bad

acts to show motive in a robbery case. United

States v. Mays, 822 F.2d 793, 797 (8th Cir.1987).

However, that case is readily distinguishable from

the present case. First, in Mays we held that motive

was a material issue in that case, although we did

not explain why. Furthermore, the facts that were

admitted as evidence of motive were also clearly

relevant to the issue of identity, which is

indisputably a material issue in a robbery case.

[FNl] Id. at 797. Another distinction between this

case and Mays is that in Mays the evidence of

motive ("to secure enough funds to start a new life

together") was offered as direct testimony by a co-

conspirator. In this case, motive was not a material

issue; the defendant did not put his motive in issue;

there was no testimony by his co-conspirators about

his motive; and the facts which the government

used to show motive were not also relevant to

identity. The government simply asked the jury to

draw a raw inference about the defendant’s motive

from the fact that he used drugs. We decline to

approve such a tenuous link.

FNl. The evidence related to a previous bank

robbery committed by defendant that was "similar

enough to establish some identity between the

robberies. Both banks were located in an isolated

rural area; before both robberies a four-wheel

drive vehicle was stolen and later abandoned; and

in both robberies a .45 caliber automatic pistol was

used." Id.

[3] Even if motive were a material issue in this

robbery case and drug use were probative of it, the

evidence would still fail the fourth part of our test,
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which is derived from the general requirement of

Rule 403 that the prejudicial impact of the evidence

should not substantially outweigh its probative

value. The admission of evidence of prior wrongful

acts creates a danger that the jury will convict the

accused on the basis of bad character; thus, it is

normally excluded under Rule 404. We cannot say

that the slight probative value of knowing one

possible motive for Mr. Sutton to commit a robbery

outweighs the likely prejudicial effect on the jury of

being told that the defendant was a crack-cocaine

user. [FN2] In any event, it could hardly come as

*1260 a surprise to the jury that Mr. Sutton was

robbing a bank because he needed money for some

reason. [FN3]

FN2. There is a substantial split among the cases

about whether this type of evidence should be

admissible. See generally, Debra T. Landes,

Annotation, Admissibility of Evidence of Accused’s

Drug Addiction or Use to Show Motive for Theft of

Property Other Than Drugs, 2 A.L.R. 4th 1298

(1980). We think the better-reasoned cases exclude

such evidence. See State v. LeFever, 102 Wash.2d

777, 690 P.2d 574 (1984) (Evidence of defendant’s

addiction to heroin, offered by prosecution to show

motive for robbery, is inadmissible in that resulting

prejudice overwhelmed any possible relevance or

probativeness.); People v. Holt, 37 Cal.3d 436,

208 Cal.Rptr. 547, 554, 690 P.2d 1207, 1214

(1984) (Whatever probative value defendant’s drug

use might have had to show motive for robbery was

outweighed by prejudicial value.).

FN3. This brings to mind the story of a more

famous bank robber with the same surname. When

asked why he robbed banks, Willie Sutton replied,

"That’s where the money is."

[4] Although we believe that the admission of Mr.

Sutton’s prior drug use was erroneous, we

nevertheless find the error to be harmless, because

when viewed in the context of all the evidence

presented at Mr. Sutton’s trial, any possible

prejudice that Mr. Sutton suffered was de rninirnis.

For example, in Mr. Sutton’s opening statement, his

counsel referred to his association with drug dealers

and how he broke into a cocaine dealer’s home and

stole $10,000. (Tr. [FN4] 35-36) This information

was a crucial part of Mr. Sutton’s defense, as it

provided an alternative explanation for how Mr.

Sutton came to have large amounts of cash just after
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the time of the bank robbery. However, these

statements also gave the government the prerogative

to explore on cross-examination the basis for his

knowledge that there would be large amounts of

cash in the drug dealer’s house and the nature of his

relationship with the drug dealer. Furthermore,

testimony was presented that Mr. Sutton purchased

large amounts of cocaine the day of the robbery.

This evidence was properly admitted because it

tended to establish a recent acquisition of wealth.

We think Mr. Sutton’s bad character was so

thoroughly established by admissible evidence

(including his own) that there is no likelihood that

this additional bad character evidence would have

influenced the outcome in this case.

FN4. Trial Transcript.

[5] Mr. Sutton also contends that the district court

improperly precluded him from presenting a witness

who would have testified to inconsistent statements

made by one of the key prosecution witnesses, Mr.

Smith. This testimony was not allowed because Mr.

Smith was not given the opportunity to explain or

deny having made a prior inconsistent statement

while he was on the stand, which is normally the

proper foundation for impeachment under

Fed.R.Evid. 613(b). Mr. Sutton points out that the

First Circuit has relaxed this requirement, requiring

only that a witness be available to be recalled to

explain inconsistent statements. United States V.

Barrett, 539 F.2d 244, 254-56 (lst Cir.1976);

United States v. Hudson, 970 F.2d 948, 955 (lst

Cir.1992). However, this procedure is not

mandatory, but is optional at the trial judge’s

discretion. Id. at 956 & n. 2. More to the point,

since this circuit has never adopted the rule in

Barrett, we cannot say that the district court abused

its discretion in not applying it.

[6][7] Mr. Sutton has also challenged the

sufficiency of the evidence. Accordingly, we must

examine whether a rational trier of fact could have

found the defendant guilty beyond a reasonable

doubt. United States v. Fetlow, 21 F.3d 243, 247

(8th Cir.), cert. denied sub nom., Ferguson v.

United States, --- U.S. ———-, 115 S.Ct. 456, 130

L.Ed.2d 365 (1994). In examining such a claim, we

view the evidence in the light most favorable to the

government and resolve all evidentiary conflicts in

favor of the government. United States v. Nelson,

984 F.2d 894, 899 (8th Cir.), cert. denied, --- U.S.
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——-—, 113 S.Ct. 2945, 124 L.Ed.2d 693 (1993).

The evidence, viewed in the light most favorable

to the prosecution, indicates that a man matching the

description of Mr. Sutton robbed the Chisago City

Bank. (Tr. 46). There were photographs taken by

bank surveillance cameras which the jury viewed

and compared to Mr. Sutton. There was also

testimony that his Aunt and a police officer who

knew him well identified him as the man in the

photos. (Tr. 145, 158).

Further testimony demonstrated that Mr. Sutton

had in his possession large quantities *1261 of cash

later on the same day of the robbery. He used this

money to purchase a car for $2500 in cash (Tr. 42)

and $2400 worth of cocaine. (Tr. 261, 263, 265).

Mr. Sutton provided conflicting and unsubstantiated

claims for the origins of the money (Tr. 351, 378-

79), but it is undisputed that he did not earn the

money through legal gainful employment.

Furthermore, two admitted accomplices of Mr.

Sutton implicated him in the crime and provided

sufficient detail that the jury might rationally have

found them credible. Although the accomplices had

made plea bargains, the jury was properly instructed

by the trial judge on this point. The inconsistencies

in the accomplices’ and eyewitnesses’ testimony are

minor and are easily explained by the rapidity and

stress of the events. The bank tellers’ inability to

pick Mr. Sutton’s photo out of a lineup may also be

explained by the speed and stress of the event, plus

the fact that the robber was wearing a hat and

sunglasses. This weakness in the evidence was

overcome by the independent identification by Mr.

Sutton’s aunt and the police officer.

After carefully reviewing the evidence presented

in the light most favorable to the government, we

conclude that there was sufficient evidence to

support the jury’s verdict.

Accordingly, the judgment of the district court is

affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff—Appellee,

V.

Delano Romanus OAKIE, Defendant—Appellant.

UNITED STATES of America, Plaintiff—Appellee,

v.

Kirk Morin OAKIE, Defendant—Appellant.

NOS. 92—3268, 92—3622.

United States Court of Appeals,

Eighth Circuit.

Submitted May 11, 1993.

Decided Dec. 17, 1993.

Rehearing and Suggestion for Rehearing

En Banc Denied Jan. 27, 1994

in No. 92—3622 and

Jan. 28, 1994 in No. 92—3268.

Two defendants were convicted in the United States District Court, District of

South Dakota, Donald J. Porter, J., of assault with dangerous weapon, use of

firearm during crime of violence, and assaulting federal officer with dangerous

weapon, and one of the defendants was also convicted for being felon in

possession of firearm. Defendants appealed. The Court of Appeals, Loken,

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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920 (8th Cir.) (internal quotation omitted), cert. denied, 474 U.S. 980, 106

S.Ct. 382, 88 L.Ed.2d 336 (1985). In light of the other trial evidence and the

impeachment evidence available to the government, we agree with the district

court that the proffered testimony of Kirk Oakie did not meet this standard.

[12] Delano next contends that he was entitled to a severance because

he and Kirk presented antagonistic defenses: Kirk Oakie’s cross examination of

Wallace Rooks characterized Kirk and Shane Oakie as "prisoners in that car,"

whereas Delano’s defense was that he believed he was being chased by an enemy,

rather than the police, and did not know his passengers were shooting at the

pursuing vehicle. To warrant severance on this ground, the co—defendants’

defenses must be more than inconsistent, they must be "actually

irreconcilable." United States v. Mason, 982 F.2d 325, 328 (8th Cir.1993).

Kirk and Delano presented different defenses, but they were not irreconcilable

or even antagonistic.

The district court did not abuse its discretion in denying Delano Oakie’s

motion to sever.

[13][14] B. Prior Acts Evidence. Rule 404(b) of the Federal Rules of

Evidence permits evidence of a defendant's "other crimes, wrongs, or acts" only

for limited purposes and, if the defendant requests, only after reasonable

notice of the general nature of any such evidence the prosecution intends to

use. Delano requested such notice, and the government responded that it did
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not intend to introduce any Rule 404(b) evidence. During the government’s

case—in—chief, Wallace Rooks testified that he believed Delano drove away from

the Avery residence because Delano "had some old warrants on him." In

addition, the government impeached Shane Oakie with his statement to the grand

jury that, "Delano said he had a warrant out for him and didn't want to get

caught."

Delano argues that this was Rule 404(b) evidence that should have been

excluded because of the government’s failure to notify him of its intent to use

it. We disagree.

Evidence which is probative of the crime charged ... is not "other crimes"

evidence. Further, where the evidence of an act and the evidence of the crime

charged are inextricably *1442 intertwined, the act is not extrinsic and

Rule 404(b) is not implicated.

DeLuna, 763 F.2d at 913 (citations omitted). See also United States v.

Bettelyoun, 892 F.2d 744, 746 (8th Cir.l989). In this case, evidence regarding

why Delano turned the car around and fled explained the circumstances of the

charged offense and was not Rule 404(b) evidence. Because this testimony was

very brief and revealed no details concerning the outstanding warrants, it was

not unduly prejudicial, and the district court did not abuse its discretion by

admitting it.

V. Jury Instruction Issues.
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UNITED STATES of America, Appellee,

v.

Michael Anthony SEVERE, Appellant.

UNITED STATES of America, Appellee,

v.

Don Edward WITHERS, Appellant.

UNITED STATES of America, Appellee,

v.

James E. HOWARD, Jr., also known as Terence

Terell Washington, Appellant.

Nos. 93-3744, 93—3746 and 93-3933.

United States Court of Appeals,

Eighth Circuit.

Submitted May 12, 1994.

Decided July 13, 1994.

Rehearing Denied

Aug. 17, 1994 in No. 93—3746.

Defendants were convicted in the United States

District Court for the District of Minnesota, David

S. Doty, J ., of drug charges and they appealed. The

Court of Appeals, Magill, Circuit Judge, held that:

(1) evidence sustained finding that defendants

consented voluntarily to search of motel room, and

(2) evidence sustained conviction.

Affirmed.

[1] SEARCHES AND SEIZURES (a: 194

349k194

To justify consensual search, government has

burden of proving that individual voluntarily gave

consent to search; issue of consent is question of

fact that requires consideration of totality of

circumstances.

[1] SEARCHES AND SEIZURES (b 201

349k201

To justify consensual search, government has

burden of proving that individual voluntarily gave

consent to search; issue of consent is question of

fact that requires consideration of totality of

circumstances.

[2] CRIMINAL LAW <9?» 1158(4)

110k1158(4)

District court’s determination that defendant

voluntarily gave consent to search is reviewed under

‘ (Eqfl VAN-art“ ad's 6W:—

“lncxW1Lab‘7 l‘nkflwtneA" ()le C’mivatJ WSCL Page 1

clearly erroneous standard.

[3] SEARCHES AND SEIZURES 4b 183

349k183

Finding that defendant consented to search of motel

room was supported by evidence that officers

knocked on the door of the room and identified

themselves as law enforcement officers, that they

did not use force to enter the room, that they were

invited into the room, that defendant and companion

were not put under arrest and were informed that

they could refuse consent and were free to leave,

and that both defendant and companion read,

considered, and signed written consent form, even

though officers told defendant that search warrant

would be obtained if defendant and his companion

did not consent to search.

[3] SEARCHES AND SEIZURES (ct: 184

349k184

Finding that defendant consented to search of motel

room was supported by evidence that officers

knocked on the door of the room and identified

themselves as law enforcement officers, that they

did not use force to enter the room, that they were

invited into the room, that defendant and companion

were not put under arrest and were informed that

they could refuse consent and were free to leave,

and that both defendant and companion read,

considered, and signed written consent form, even

though officers told defendant that search warrant

would be obtained if defendant and his companion

did not consent to search.

[4] CRIMINAL LAW @2 1245(1)

1 10k 1 245 ( l )

District court could properly consider prior

uncounseled misdemeanor convictions in

determining defendant’s criminal history score.

[5] CRIMINAL LAW 4’7» 369.2(3.1)

110k369.2(3.1)

Testimony by witness that defendants had delivered

a kilogram of crack cocaine to her duplex on March

16 was not prior bad acts testimony requiring notice

but, rather, was testimony concerning acts

intertwined with the conspiracy charged in

indictment which alleged that the conspiracy

continued until on or about March 17. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[6] INDICTMENT AND INFORMATION
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(#2 87(7)

210k87(7)

Indictment was not impermissibly vague with

respect to its allegations of dates even though

testimony of coconspirator included events which

occurred two weeks prior to the "on or about" date

listed in the indictment, where defendant had notice

that government would present evidence of earlier

delivery of cocaine base.

[7] CONSPIRACY 4»: 28(3)

91k28(3)

To establish conspiracy to distribute narcotics,

government need not establish overt act but simply

must prove that defendant entered into an agreement

to distribute narcotics. Comprehensive Drug Abuse

Prevention and Control Act of 1970, § 406, 21

U.S.C.A. §846.

[8] CONSPIRACY 4:» 47(12)

91k47(12)

Defendant’s conviction for conspiracy to distribute

cocaine base was supported by evidence that he and

another person brought a kilogram of cocaine to

duplex, that he and the other person broke the

cocaine base into one ounce quantities using an

electronic scale, and that his companion was then

given over $10,000 in cash. Comprehensive Drug

Abuse Prevention and Control Act of 1970, § 406,

21 U.S.C.A. §846.

[9] CRIMINAL LAW 67.4 1026.10(4)

110k1026.10(4)

Defendant who entered into plea agreement

acknowledging a minimum penalty of ten years’

imprisonment and who had certain charges against

him dropped waived right to challenge sentence on

grounds that mandatory minimum sentence violated

due process and equal protection. U.S.C.A.

Const.Amend. 5.

*445 Thomas J. O’Connor, Chaska, MN, argued,

for appellant, Severe, Lee R. Johnson, Minneapolis,

MN, argued, for appellant Withers, Patrick R.

Townley, Minneapolis, MN, argued, for appellant

Howard (Craig E. Cascarano, on the brief).

Jon M. Hopeman, Minneapolis, MN, argued (B.

Todd Jones, on the brief), for appellee.

Before MAGILL, Circuit Judge, FLOYD R.

GIBSON and JOHN R. GIBSON, Senior Circuit

Page 2

Judges.

MAGILL, Circuit Judge.

Michael Severe challenges his conviction and

sentence for conspiracy to distribute cocaine base in

violation of 21 U.S.C. §§ 841(a)(1) and 846 (1988),

and aiding and abetting the distribution of cocaine

base in violation of 21 U.S.C. §§ 841(a)(1) and

841(b)(1)(A). James Howard, Jr., challenges his

conviction for conspiracy to distribute cocaine base

in violation of 21 U.S.C. §§ 841(a)(1) and 846.

Don Edward Withers appeals the sentence imposed

by the district court [FNl] after he pleaded guilty to

possession with intent to distribute more than fifty

grams of cocaine base in violation of 21 U.S.C. §

841(a)(1). We affirm.

FN1. The Honorable David S. Doty, United States

District Judge for the District of Minnesota.

I. BACKGROUND

On March 16, 1993, Minneapolis police officers

made arrangements to purchase two ounces of

cocaine base through a confidential informant. In

arranging this transaction, a call was placed to a

duplex on North 6th Street (6th Street Duplex) in

Minneapolis. Surveillance officers observed Craig

Cage and Charles Nichols arrive by car at the 6th

Street Duplex. Minutes later, Cage and Nichols met

with the officers’ confidential informant to complete

the transaction.

The officers arrested Cage and Nichols and ,

recovered a pager from Cage that continued to

activate. The officers determined that the telephone

number coming into the pager originated from

Room 216 of the Budgetel Motel. The officers

proceeded to the motel and found that Severe and

Howard were the registered occupants of Room 216.

The officers asked if they could search the room.

Both Severe and Howard consented to the search and

signed consent-to-search forms. The officers

discovered over $10,000 cash, army fatigues, and a

plane ticket to Los Angeles. Based on the call from

Cage’s pager and the items recovered from Room

216, the officers arrested Severe and Howard.

*446 On March 17, 1993, officers executed a

search warrant at an apartment located at 625 East

18th Street in Minneapolis. Avis Smith and Withers

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 109



 

29 F.3d 444

(Cite as: 29 F.3d 444, *446)

lived in this apartment. The officers recovered cash,

a gun with ammunition, several pagers, and a small

quantity of cocaine base. Later that day, the officers

executed another search warrant at the 6th Street

Duplex and recovered 800 grams of cocaine base.

The officers later arrested Carlena Wilson, who was

the resident of the 6th Street Duplex.

Prior to trial, Withers pleaded guilty to a single

count of possession with intent to distribute more

than fifty grams of cocaine base. Severe’s and

Howard’s consolidated jury trials commenced in

August 1993. Wilson testified on behalf of the

government regarding her relationship with Severe

and Howard. In particular, Wilson testified that on

March 16, 1993, Severe and Howard delivered a

kilogram of "crack cocaine" that the officers later

recovered during their March 17 search of her 6th

Street Duplex. Wilson also testified that Severe and

Howard had delivered another kilogram of cocaine

base to her 6th Street Duplex about two weeks

before the March 16 delivery.

Cage corroborated Wilson’s testimony that Severe

and Howard had brought the kilogram of cocaine

base to the 6th Street Duplex on March 16, 1993.

Cage testified that Severe and Howard broke down

the cocaine base into ounce quantities using a digital

scale. Cage testified that Nichols gave Howard over

$10,000 cash. Finally, Nichols, a defense witness,

testified on cross-examination that Severe and

Howard had brought the cocaine base to Wilson’s

6th Street Duplex.

The jury returned a verdict of guilty against

Severe and Howard. The district court sentenced

Severe to 292 months’ imprisonment, Howard to

188 months’ imprisonment, and Withers to 120

months’ imprisonment. Severe, Howard, and

Withers appealed.

II. DISCUSSION

Severe argues that the district court improperly (1)

determined that Severe and Howard voluntarily

consented to the search of Room 216 of the Budgetel

Motel, and (2) used prior uncounseled

misdemeanors in calculating his criminal history

score. Howard challenges (1) the district court’s

admission of Wilson’s testimony based on Federal

Rule of Evidence 404(b) (Rule 404(b)), and (2) the

sufficiency of the evidence to support the jury’s
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verdict. Finally, Withers challenges his sentence

based on the constitutionality of the 100 to 1

disparity between the sentences for cocaine base and

cocaine. We address these claims in turn.

A. Severe’s Conviction and Sentence

[1][2] To justify a consensual search, the

government has the burden of proving that an

individual voluntarily gave consent to search.

United States v. Larson, 978 F.2d 1021, 1023 (8th

Cir.1992). The issue of consent is a question of fact

that requires consideration of the totality of the

circumstances. United States v. Cortez, 935 F.2d

135, 142 (8th Cir.1991), cert. denied, --- U.S. -——-,

112 S.Ct. 945, 117 L.Ed.2d 114 (1992). We

review a district court’s determination that a

defendant voluntarily gave consent to search under

the clearly erroneous standard. Id.

[3] Examining the totality of the circumstances,

we conclude that the district court’s determination

that Severe voluntarily consented to the search of

Room 216 was not clearly erroneous. Severe relies

heavily on the fact that the officers informed him

that if he and Howard refused consent, the officers

would obtain a search warrant. Hearing Tr. at 117.

That, however, is only one factor in the totality of

the circumstances inquiry. See Larson, 978 F.2d at

1023 ("When a person consents to a search after

officers state they will attempt to obtain a warrant if

the person does not consent, the consent is not

necessarily coerced"). The totality of the

circumstances supports the district court’s

determination that Severe voluntarily gave consent.

First, the officers knocked on the door of Room

216 and identified themselves as law enforcement

officials. Hearing Tr. at 96-97. The officers did

not use force to enter Room 216; rather, they were

invited into the room. *447 Id. at 114. Severe and

Howard were not put under arrest and were

informed that they could refuse consent and were

free to leave. Id. at 26, 97-98. Finally, Severe and

H0ward both read, considered, and signed a written

consent form. Id. at 13, 99. We conclude that the

district court’s determination that Severe voluntarily

consented to the search of Room 216 was not clearly

erroneous. See Cortez, 935 F.2d at 142.

[4] Severe also claims that the district court erred

when it considered three prior uncounseled
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misdemeanor convictions when it determined his

criminal history score. At sentencing, Severe also

sought to attack collaterally those misdemeanor

convictions. In Nichols v. United States, the

Supreme Court held that a district court properly

could consider prior uncounseled misdemeanors in

determining a defendant’s criminal history score. --

- U.S. ---—, -———, 114 S.Ct. 1921, 1928, 128 L.Ed.2d

745 (1994); accord United States v. Thomas, 20

F.3d 817, 823 (8th Cir.1994) (en banc). Further, in

United States v. Hewitt, this court held that a

district court should include a defendant’s prior

convictions in his criminal history score unless the

defendant demonstrates that the prior convictions

were "previously ruled constitutionally invalid."

942 F.2d 1270, 1276 (8th Cir.1991). Nichols and

Hewitt foreclose Severe’s claim.

B. Howard’s Conviction

Howard argues that the district court improperly

admitted Wilson’s testimony in violation of the

notice requirements of Rule 404(b). We review a

district court’s decision to admit evidence for an

abuse of discretion. United States v. Davis, 882

F.2d 1334, 1343 (8th Cir.1989), cert. denied, 494

U.S. 1027, 110 S.Ct. 1472, 108 L.Ed.2d 610

(1990). Rule 404(b) allows admission of evidence

of other crimes, wrongs, or bad acts for purposes

"such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence

of mistake or accident, provided that upon request

by the accused, the prosecution in a criminal case

shall provide reasonable notice in advance of trial."

Fed.R.Evid. 404(b) (emphasis added). However,

"[w]here the evidence of an act and the evidence of a

crime charged are inextricably intertwined, the act is

not extrinsic and Rule 404(b) is not implicated."

United States v. DeLuna, 763 F.2d 897, 913 (8th

Cir.), cert. denied, 474 U.S. 980, 106 S.Ct. 382, 88

L.Ed.2d 336 (1985); see also United States V.

Rankin, 902 F.2d 1344, 1346 (8th Cir. 1990).

[5][6] We conclude that the district court properly

admitted Wilson’s testimony because that testimony

concerned not prior acts, but acts intertwined with

the conspiracy charged. The indictment charged

Howard with conspiracy to possess with intent to

distribute cocaine base "continuing to on or about

the 17th day of March, 1993." Severe’s App. at 1.

[FN2] Wilson, who was named as a coconspirator,

testified that Howard and Severe delivered a

Page 4

kilogram of cocaine base to her residence in the

beginning of March 1993. That evidence did not

implicate Rule 404(b) because it tends to prove

whether a conspiracy to distribute cocaine existed,

and therefore is inextricably intertwined with the

conspiracy charged. See DeLuna, 763 F.2d at 913;

see also Rankin, 902 F.2d at 1346. Thus, we reject

Howard’s Rule 404(b) claim.

FN2. We have considered Howard’s claim made at

oral argument that the indictment was impermissibly

vague because Wilson’s testimony included events

that occurred two weeks prior to the date listed in

the indictment, and we conclude that it lacks merit.

See United States v. Turner, 975 F.2d 490, 494

(8th Cir.1992), cert. denied, -—- U.S. -—--, 113 S.Ct.

1053, 122 L.Ed.2d 360 (1993); see also United

States v. Hallock, 941 F.2d 36, 40-41 (lst

Cir.1991) (holding that absence of a statement of

precise dates of a conspiracy does not necessarily

render indictment impermissibly vague). Howard

had notice that the government would present

evidence of the earlier delivery of the cocaine base.

Thus, any variance did not affect Howard’s

substantial rights or cause him actual prejudice.

See United States v. Valentine, 984 F.2d 906, 911

(8th Cir.1993).

[7] Next, Howard argues that there was

insufficient evidence to support the jury’s verdict.

In reviewing a jury verdict for sufficiency, we View

the evidence in the light most favorable to the jury

verdict; we accept all reasonable inferences

supporting the conviction; and we must affirm the

jury’s verdict if substantial evidence supports it.

United *448 States v. Gaines, 969 F.2d 692, 696

(8th Cir.1992). To establish a conspiracy to

distribute narcotics, the government need not

establish an overt act, but simply must prove that

the defendants entered into an agreement to

distribute narcotics. Id.

[8] Applying this deferential standard, we

conclude that substantial evidence supports the

jury’s verdict. At trial, Cage testified that (1)

Howard and Severe brought a kilogram of cocaine

base to the 6th Street Duplex; (2) Howard and

Severe broke the cocaine base into one-ounce

quantities using an electronic scale; and (3) Nichols

then gave Howard over $10,000 cash. The pager

recovered from Cage led police to Room 216 of the

Budgetel Motel. Howard and Severe, the residents
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of that room, consented to a search, and the officers

discovered over $10,000 cash. On cross—

examination, Nichols, a defense witness, admitted

that Howard and Severe had delivered the cocaine

base that was found in the 6th Street Duplex. We

conclude that substantial evidence supports the

jury’s verdict.

C. Withers’ Sentence

Finally, Withers challenges his mandatory

minimum sentence for violation of 21 U.S.C. §

841(a)(1) because the 100 to 1 disparity between

violations involving cocaine base and cocaine

violates due process and denies him equal

protection.

[9] Withers, however, entered into a plea

agreement in which he pleaded guilty to possession

with intent to distribute in excess of fifty grams of

cocaine base in violation of 21 U.S.C. §§ 841(a)(1)

and 841(b)(1)(A). Plea Agreement at 2. Withers

acknowledged in the plea agreement that the charge

to which he had pleaded guilty had a minimum

penalty of ten years’ imprisonment. Id. In return,

the government dropped the charges against Withers

for (1) conspiracy to possess with intent to distribute

more than one kilogram of cocaine base, and (2)

using and carrying a firearm in relation to a drug

trafficking crime. Id. " ’[A] defendant who

explicitly and voluntarily exposes himself to a

specific sentence may not challenge that punishment

on appeal.’ " United States v. Durham, 963 F.2d

185, 187 (8th Cir.) (quoting United States v.

Fritsch, 891 F.2d 667, 668 (8th Cir.1989)), cert.

denied, --— U.S. ----, 113 S.Ct. 662, 121 L.Ed.2d

587 (1992); accord United States v. Livingston, 1

F.3d 723, 725 (8th Cir.1993). Therefore, we

conclude that Withers has waived the right to

challenge his sentence.

III. CONCLUSION

For the foregoing reasons, we affirm the

judgments and sentences of the district court.

END OF DOCUMENT
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Defendant was convicted in the United States District Court for the Western

District of Oklahoma, Ralph G. Thompson, J., of conspiracy to possess marijuana

with intent to distribute and one count of violating the Traffic Act, and he

appealed. The Court of Appeals, Seymour, Circuit Judge, held that: (l)

evidence supported convictions; (2) other acts evidence was admissible; and

(3) pretrial disclosure by the government of the other acts evidence was not

required.

Affirmed.
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much larger conspiracy to fix horse races. The defendant had no other

connection with any members of the conspiracy and was acquitted of the

conspiracy charge. The court, in refusing to characterize this conduct as

engaging in an illegal business enterprise, emphasized the one bet and the

absence of any other participation by the defendant. Clearly, such conduct

is more accurately described as casual, or sporadic, and thus not within

the scope of the Travel Act.

IV.

Evidence of Other Wrongs

Kendall next argues that the trial court erred in admitting evidence of his

alleged *1436 earlier crimes, wrongs, or acts. He contends that such

evidence was not admissible to prove his character and did not come within any

purpose permissible under Fed.R.Evid. 404(b); that even if relevant, the value

of such evidence was substantially outweighed by the danger of unfair

prejudice, citing Fed.R.Evid. 403; and that the admission of such prejudicial

evidence was an abuse of discretion requiring a new trial. Because the

evidence was crucial to the Government’s case against Kendall and because this

claim raises serious evidentiary issues, we review the evidence and the actions

of the trial court in detail.

[l2][l3] Rule 404(b) provides that "[e]vidence of other crimes, wrongs, or

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105308Page113



 

PAGE 2

766 F.2d 1426 FOUND DOCUMENT P 52 OF 67 CTA Page

(Cite as: 766 F.2d 1426, *1436)

acts is not admissible to prove the character of a person in order to show that

he acted in conformity therewith." [FN5] Such evidence may be admitted for

other purposes, such as proof of motive, opportunity, intent, preparation,

plan, knowledge, identity, or absence of mistake or accident. Id.; United

States v. Biswell, 700 F.2d 1310, 1317 (10th Cir.l983); United States v.

Nolan, 551 F.2d 266, 270 (10th Cir.), cert. denied, 434 U.S. 904, 98 S.Ct.

302, 54 L.Ed.2d 191 (1977); United States V. Freeman, 514 F.2d 1184, 1189—

90 (10th Cir.l975); United States v. Parker, 469 F.2d 884, 889 (10th

Cir.l972). In Nolan, we enumerated some guidelines to test whether evidence

of such crimes or acts should be admitted. The evidence (1) must tend to

establish intent, knowledge, motive, identity, or absence of mistake or

accident; (2) must also be so related to the charged offense that it serves to

establish intent, knowledge, motive, identity, or absence of mistake or

accident; and (3) must have real probative value, not just possible worth.

551 F.2d at 271. The uncharged crime or act must also be close in time to

the crime charged. Id. at 272. See also United States v. Burkhart, 458

F.2d 201, 204 (10th Cir.l972) (en banc). This court has previously stated:

FNS. To fall within the scope of 404(b), an act need not be criminal, so

long as it tends to impugn a defendant's character. United States v.

Terebecki, 692 F.2d 1345, 1348 n. 2 (11th Cir.l982); United States v.
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Beechum, 582 F.2d 898, 902 n. 1 (5th Cir.l978), cert. denied, 440 U.S.

920, 99 S.Ct. 1244, 59 L.Ed.2d 472 (1979); United States v. Cooper, 577

F.2d 1079, 1087-88 (6th Cir.l978), cert. denied, 439 U.S. 868, 99 S.Ct.

196, 58 L.Ed.2d 179 (1978).

"[E]ven relevant evidence should be excluded under Rule 403 ’if its probative

value is substantially outweighed by the danger of unfair prejudice.’ While

trial courts have discretion in striking the balance between probative value

and unfair prejudice, ... they must be particularly sensitive to the potential

prejudice that is always inherent in evidence of an accused’s prior uncharged

crimes or wrongs.... Although Rule 403 provides broad umbrella protection from

unfair or undue prejudice, the specific provision in Rule 404(a) prohibiting

evidence of uncharged crimes to show bad character or tendencies toward

criminality not only reflects the special danger of other crimes evidence but

should alert trial courts to be particularly careful in admitting such

evidence."

United States v. Carleo, 576 F.2d 846, 849 (10th Cir.), cert. denied,

439 U.S. 850, 99 S.Ct. 153, 58 L.Ed.2d 152 (1978) (citations omitted).

[14][15] In Biswell, we reviewed the problems associated with Rule 404(b)

evidence and the standards governing its use. In an effort to ensure that such

evidence is not used in an unfair or impermissible manner, we held that where
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evidence is offered under Rule 404(b), the Government bears the burden of

showing how the proffered evidence is relevant to one or more issues in the

case. 700 F.2d at 1317. The Biswell standard is clear. The Government

must articulate precisely the evidentiary hypothesis by which a fact of

consequence may be inferred from the evidence of other acts. In addition, the

trial court must specifically identify the purpose for which such evidence is

offered and a broad statement merely invoking or restating Rule 404(b) will not

suffice. A specific articulation of the relevant purpose and specific

inferences to be drawn from each proffer of evidence of other acts will enable

the trial *1437 court to more accurately make an informed decision and weigh

the probative value of such evidence against the risks of prejudice specified

in Rule 403. This requirement is an attempt to ensure that a decision to admit

or exclude be made only after issues and reasons are exposed and clearly

stated. See id. at 1317 n. 5. In addition, specific and clear reasoning

and findings in the trial record will greatly aid an appellate court in its

review of these evidentiary issues.

Before trial, Kendall sought discovery of evidence of other crimes, wrongs, or

bad acts which the Government intended to present as evidence at trial. The

trial court denied Kendall’s request that the Government be ordered to produce

such evidence before trial. The court, however, did enter a pretrial order

prohibiting the Government from offering such evidence without prior court
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approval. The order stated, in pertinent part:

"The evidence here in dispute is governed by the provisions of Rule 404,

Federal Rules of Evidence. While the government states that it does not know

whether it will use such evidence, it is clear that the potential for prejudice

by the improper admission of such evidence is sufficient to require the Court

to carefully consider the reasons for which the evidence would be offered.

Accordingly, counsel for the government is prohibited from offering any

evidence of prior or subsequent crimes, wrongs or bad acts, not charged in the

indictment, without first informing the Court and counsel for the defense of

the specific evidence to be offered so that the Court may consider the

arguments of counsel, outside the presence of the jury, regarding the

admissibility of said evidence."

Rec., vol. II, at 356.

[16] Kendall claims the first error occurred when, in direct contravention

of the pretrial order, the Government elicited testimony concerning an earlier

sale by Kendall of an airplane subsequently used in drug smuggling. On direct

examination, Geittmann was asked about his involvement in a prior marijuana

smuggling venture that resulted in his conviction in 1975. When asked the

identity of the pilot and the source of the airplane used in that venture,

Geittmann responded that he had financed the purchase through the pilot, and

that the pilot had purchased the airplane from Kendall. Defense counsel

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105308 Page 115



 

PAGE 4

766 F.2d 1426 FOUND DOCUMENT P 56 OF 67 CTA Page

(Cite as: 766 F.2d 1426, *1437)

promptly objected and moved for a mistrial. This motion was denied, but the

trial court admonished the Government and, at the request of defense counsel,

instructed the jury to disregard the testimony. The court agreed that the

Government had violated the pretrial order, but concluded that the violation

was an oversight that under the circumstances did not require a mistrial. Any

potential prejudicial effect was minimized by the court’s proper and timely

admonition that the jurors disregard the testimony. There is no evidence that

the Government’s actions were more than an oversight and Kendall does not

allege that the Government acted in bad faith. Reviewing the record as a

whole, we conclude that the trial court correctly refused to declare a

mistrial.

Kendall next argues that the court erred in admitting evidence of prior

airplane sales by Kendall to Geittmann. Later in Geittmann’s direct

examination, after the Government complied with the pretrial order, Geittmann

testified about two aircraft that he purchased from Kendall in 1982. Over

defense objection, he testified that during the sale of the first aircraft,

Kendall showed Geittmann that the aircraft had been "plumbed" to accommodate

extra fuel, and that Kendall had personally demonstrated the plane and this

special fuel feature to him. Finally, he testified that two weeks after this

first sale he traded in the plane for a second identical model because "[it]

was a little better outfitted ... it had 350 gallons of fuel built into it
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which would enable me to go just about anyplace I wanted to go in Central,

South America." Rec., vol. X, at 584.

[17] Kendall argues that this is not Rule 404(b) evidence. At trial, the

Government *1438 contended that the evidence of these sales and the manner

in which the special fuel system was presented by Kendall was relevant to show

that Kendall had dealt with Geittmann before meeting Callihan; that Kendall

knew Geittmann and the nature of his business; and that the plane had been

prepared and could be used for smuggling purposes. The trial court concluded

that these reasons justified admission of the evidence under Rule 404(b). We

agree that the evidence is within the scope of Rule 404(b) and that the

Government made a sufficient showing of the purpose for, and inferences to be

drawn from, the evidence. The sales were close in time to Kendall’s

introduction of Callihan to Geittmann, and the testimony concerning the two

sales had real probative value. The evidence is relevant to whether Kendall

knew of Geittmann’s activities and needs, from which a jury could infer the

critical element of Kendall’s intent and knowledge in introducing Callihan to

Geittmann. It thus meets the requirements for Rule 404(b) evidence set forth

in Nolan. In addition, the Government's explanation and the trial court’s

findings in the record were sufficiently explicit and clear within the meaning

of Biswell. The trial court did not err in admitting this evidence.

Kendall next argues that the court erred in admitting evidence of Kendall’s
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request that Geittmann check the status of Callihan’s plane in Mexico. Over

defense counsel’s objection, Geittmann testified that in July or August 1982,

Kendall asked him to check the airplane’s tail registration numbers in Mexico.

Geittmann stated that "[h]e told me the aircraft had been fired upon on one of

the beaches south of Mazatlan. They were down there to pick up some

marijuana. And he wanted to know if the plane was hot, if the Mexican police

had gotten the numbers off the tail and if they were looking for it." Rec.,

vol. X, at 606. The Government complied with the pretrial order and offered

its reasons for admission prior to the testimony. The Government claimed that

"it shows knowledge, aiding and assisting by Mr. Kendall of Mr. Callihan in

this particular venture, and that if this plane was hot, then it could not fly

into Cancun for this particular venture". Rec., vol. X, at 603. The trial

court agreed that the evidence was within Rule 404(b), and while acknowledging

that the evidence might be damaging to Kendall, nevertheless found that it was

not sufficiently prejudicial to require exclusion. The court also gave an

appropriate limiting instruction to the jury.

[18] On appeal, Kendall argues that this evidence did not meet the Rule

404(b) foundation requirements and that any probative value was outweighed by

the risk of substantial prejudice. We disagree. The conversation took place

shortly before Kendall introduced Callihan to Geittmann. The evidence is

relevant to prove that Kendall knew about Callihan’s and Carr's smuggling
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activities and plans; that Kendall aided and assisted them in preparing for

and furthering these plans; that Kendall knew how they were using their

airplane; and that Kendall knew of both Geittmann’s influence in Mexico and

his involvement in smuggling activities. This proof is relevant to the issue

of Kendall’s knowledge of, and participation in, the conspiracies charged. The

evidence meets the requirements of Nolan. The Government’s explanation and

the trial court’s findings and actions were sufficiently explicit and clear to

comply with Biswell.

[19] Kendall next claims that error occurred when the Government asked

Geittmann about a conversation with Kendall concerning an aircraft that Kendall

owned and that had been seized in Mexico. Kendall argues that this evidence of

prior acts is impermissible character evidence, does not fall within Rule

404(b), and was substantially prejudicial. We are not persuaded. Earlier, on

direct examination, Geittmann had testified about a prior business relationship

with Kendall, in which Geittmann had assisted Kendall in trying to recover a C—

46 aircraft from Mexico. This testimony occurred at a point in the trial when

the prosecution was attempting to establish the extent of prior dealings

between *1439 Kendall and Geittmann. In describing his efforts to free the

plane, Geittmann stated, "I’m sure it’s still down there where it had been

seized or where it had been taken to after it was seized." Rec., vol. X, at

607. Defense counsel did not object to this testimony.
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On redirect examination, Geittmann elaborated on the details of this seizure,

and testified that Kendall told him the plane had been seized because it was

carrying contraband electronics from the United States to Mexico. Although

Kendall now challenges this testimony, he did not object at trial.

Furthermore, Kendall's defense counsel, on recross—examination of Geittmann,

persisted in discussing and explaining the events surrounding the seizure,

stressing that the activities, while illegal in Mexico, were not illegal in the

United States. Later, on direct examination, Kendall himself testified that

the plane had violated Mexican law and had been confiscated, and that he tried

to use Geittmann to recover it. On cross—examination of Kendall, the

Government, over objection, attempted to inquire further into the events

surrounding the aircraft's seizure. Kendall admitted that he knew that the

aircraft was being used for illegal purposes, that he and Geittmann had

attempted to recover the plane by bribing certain officials, and that he had

relied on Geittmann to make the bribe payments.

Kendall's own testimony about the seizure on direct and cross—examination does

not pose a Rule 404(b) problem. Through his counsel, Kendall raised the issue

of his own knowledge of, and participation in, the events surrounding the

contraband seizure of the plane. Having thus raised this issue, he cannot

complain now about the Government’s cross—examination in this area.

The question is whether Geittmann's direct examination testimony concerning
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these events is admissible under Rule 404(b). The trial court concluded that

this evidence qualified under Rule 404(b) as relevant to show Kendall's motive

and lack of mistake or accident. The events surrounding the aircraft seizure

occurred shortly before Kendall introduced Callihan to Geittmann. This

evidence showed that Kendall, faced with the loss of a plane for carrying

contraband, chose to enlist the aid of Geittmann. There was evidence

introduced to show Geittmann’s influential contacts with certain Mexican

officials and his ability to engage in illicit activities in Mexico. This

ability and influence was crucial to Geittmann's success as a drug smuggler.

The extent to which Kendall knew of and relied on Geittmann’s illicit influence

is relevant to the issues of Kendall’s knowledge of Geittmann’s activities,

Kendall’s motives for dealing with and later assisting Geittmann, and the lack

of mistake or accident by Kendall when he introduced Callihan to Geittmann. As

we stated earlier, these issues were central to the conspiracy charges against

Kendall. The requirements of Nolan and Biswell were met.

There was also no abuse of discretion when the trial court concluded that the

evidence was not so prejudicial as to bar its admission under Rule 403. While

Geittmann’s testimony was certainly damaging to Kendall, its probative value

sufficiently outweighed any potential prejudicial impact. Kendall’s defense

counsel chose to pursue the inquiry and focus attention on the seizure while

examining both Geittmann and Kendall, and Kendall was acquitted on the charge
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of conspiring to import marijuana. We are not persuaded that Geittmann’s

initial testimony was so prejudicial that its admission constitutes reversible

error. The evidence was properly admitted.

[20] Finally, Kendall claims that the prosecution committed reversible error

in its closing argument when it referred to the aircraft seizure in Mexico as

being related to "smuggling." Rec., vol. XII, at 955. The trial court

overruled defense counsel’s objection that the term "smuggling" had no

foundation in the record. On appeal, Kendall argues that this comment caused

incurable damage and was highly prejudicial. We disagree. While Geittmann and

Kendall never used the term *1440 "smuggling" when describing the aircraft

seizure in Mexico, there was ample testimony by both that the plane was

carrying contraband into Mexico illegally. The prosecution’s use of the term

"smuggling" was thus based on a sufficient evidentiary foundation in the

record. See United States v. Perez, 493 F.2d 1339, 1343 (10th Cir.l974);

cf. Marks v. United States, 260 F.2d 377, 383 (10th Cir.l958), cert.

denied, 358 U.S. 929, 79 S.Ct. 315, 3 L.Ed.2d 302 (1959).

[21] Moreover, not all improper comments require a new trial or reversal on

appeal. It is only when a remark could have influenced the jury’s verdict and

the trial court failed to take appropriate steps to remove it from the jury's

consideration that there is reversible error. Devine V. United States, 403

F.2d 93, 96 (10th Cir.l968), cert. denied, 394 U.S. 1003, 89 S.Ct. 1599, 22
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Decided July 25, 1994.

Defendant was convicted in the United States

District Court for the District of Puerto Rico,

Hector M. Laffitte, J ., of possession of cocaine with

intent to distribute, carrying firearm during drug

trafficking offense, and using communication

facility to facilitate drug trafficking scheme.

Defendant appealed. The Court of Appeals, Cyr,

Circuit Judge, held that: (1) defendant’s omnibus

pretrial motion was not sufficient to trigger

government’s responsibility to disclose "other

wrongful acts" evidence as precondition to its use at

trial; (2) admission of defendant’s prior drug

dealing was not plain error; (3) evidence supported

conviction on use of communication facility counts;

(4) admission of hearsay testimony was harmless

error; and (5) evidence supported sentence

enhancement for managerial role in offense.

Affirmed.

[1] CRIMINAL LAW (o: 374

110k374

In order to trigger government’s responsibility to

disclose "other wrongful acts" evidence as

precondition to its use at trial, defendant’s pretrial

request, at minimum, must be sufficiently clear and

particular, in objective sense, to alert prosecution

that defense is invoking its specific right to pretrial

notification of general nature of "other wrongful

acts" evidence government intends to introduce.

Fed.Ru1es Evid.Rule 404(b), 28 U.S.C.A.

[2] CRIMINAL LAW «’7 374

110k374

Defendant’s omnibus pretrial motion seeking

"confessions, admissions and statements" that "in

any way exculpate, inculpate or refer to the

defendant" was not sufficient to trigger
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government’s responsibility to disclose "other

wrongful acts" evidence as precondition to its use at

trial; motion made no discernible reference to

"other wrongful acts" evidence and did not request

mere notification of general nature of any such

evidence. Fed.Ru1es Evid.Rule 404(b), 28

U.S.C.A.

[3] CRIMINAL LAW 6:: 1036.1(8)

110k1036.1(8)

Rulings regarding admissibility of "other wrongful

acts" evidence are normally reviewed for abuse of

discretion, but, where defendant makes no

contemporaneous objection, Court of Appeals

reviews for plain error and will reverse only if error

seriously affected fundamental fairness and basic

integrity of proceedings. Fed.Ru1es Evid.Rule

404(b), 28 U.S.C.A.

[3] CRIMINAL LAW (a: 1153(1)

110k1153(1)

Rulings regarding admissibility of "other wrongful

acts" evidence are normally reviewed for abuse of

discretion, but, where defendant makes no

contemporaneous objection, Court of Appeals

reviews for plain error and will reverse only if error

seriously affected fundamental fairness and basic

integrity of proceedings. Fed.Ru1es Evid.Rule

404(b), 28 U.S.C.A.

[4] CRIMINAL LAW e: 1036.1(8)

110k1036.1(8)

Admission of evidence of defendant’s prior drug

dealings was not plain error; evidence was admitted

for limited purpose of refuting defendant’s "mere

presence" defense, that he was present by mistake at

scene of drug transaction giving rise to charges at

issue, and district court minimized any potential for

prejudice with contemporaneous limiting

instruction, which it reiterated in final charge.

Fed.Ru1es Evid.Rule 404(b), 28 U.S.C.A.

[5] TELECOMMUNICATIONS a: 363

372k363

Conviction for two counts of use of communication

facility to facilitate felonious drug offense was

supported by codefendant’s testimony that he

telephoned defendant twice to arrange time and

place at which cocaine transaction would occur, as

well as price and quantity of cocaine.

Comprehensive Drug Abuse Prevention and Control
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Act of 1970, §403(b), 21 U.S.C.A. §843(b).

[6] CRIMINAL LAW 4,: 419(1.5)

110k419(1.5)

Drug enforcement agent’s testimony that during

debriefing session confidential informant stated that

codefendant acted in behalf of defendant in setting

up cocaine deals was hearsay; testimony was

offered for sole purpose of proving truth of matter

asserted, that is, defendant’s role in offense, rather

than as background information. Fed.Ru1es

Evid.Ru1e 801, 28 U.S.C.A.

[7] CRIMINAL LAW (2:: 1169.2(6)

110k1169.2(6)

Error in admitting drug enforcement agent’s hearsay

testimony that during debriefing session confidential

informant stated that codefendant acted in behalf of

defendant in setting up cocaine deals was harmless;

testimony was cumulative of codefendant’s

testimony on same matter, and independent

admissible evidence confirmed that defendant

determined conditions of sale, supplied cocaine, and

witnessed cocaine exchange from nearby while in

possession of loaded firearm.

[8] CRIMINAL LAW <07» 1134(3)

1 10k1 134(3)

Court of Appeals addresses ineffectiveness of

counsel claims on direct appeal only if critical facts

are not in dispute and sufficiently developed record

exists. U.S.C.A. Const.Amend. 6.

[9] CRIMINAL LAW é: 997.5

1 10k997.5

Ordinarily, collateral proceeding to vacate sentence

is proper forum for fact—bound ineffective assistance

of counsel claims. 28 U.S.C.A. § 2255; U.S.C.A.

Const.Amend. 6.

[10] CRIMINAL LAW 6: 1035(7)

110k1035(7)

Court of Appeals would not consider ineffective

assistance of counsel claim raised on direct appeal;

defendant’s contention that trial counsel inexplicably

failed to discover identity of confidential informant

was not raised in district court and was sufficiently

fact-bound to preclude effective review on present

record. U.S.C.A. Const.Amend. 6.

[10] CRIMINAL LAW 4p 1119(1)

110k1119(1)
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Court of Appeals would not consider ineffective

assistance of counsel claim raised on direct appeal;

defendant’s contention that trial counsel inexplicably

failed to discover identity of confidential informant

was not raised in district court and was sufficiently

fact-bound to preclude effective review on present

record. U.S.C.A. Const.Amend. 6.

[11] CRIMINAL LAW Q: 1037.1(1)

110k1037.1(1)

In absence of contemporaneous objection, Court of

Appeals reviews allegations of prosecutorial

misconduct for plain error and will overturn jury

verdict only if govemment’s closing argument so

"poisoned the well" that it is likely that verdict was

affected.

[12] CRIMINAL LAW €27 1037 . 1(2)

110k1037.1(2)

Prosecutor’s statement in closing argument that

"when a person repents and wants to cooperate, we

need to present the testimony to the jury so that the

jury has the facts at hand" was not plain error,

notwithstanding contention that prosecutor

improperly vouched for codefendant’s credibility;

any vouching which might have occurred was so

faint as to be virtually indiscemible even to trained

ear, and, thus, there was no likelihood that verdicts

were tainted by alleged prosecutorial misconduct.

[13] CRIMINAL LAW «17-» 1252

110k1252

District court could deny sentence reduction for

acceptance of responsibility, notwithstanding

contention that court did not afford defendant

adequate opportunity to evince remorse; defendant

continued' to assert his innocence during

postconviction interview with probation officer,

district court twice invited defendant at sentencing

to accept responsibility by pointing out that

sentencing hearing would be his last opportunity to

do so, and, though defendant asked court for

leniency, he said nothing which might be taken to

indicate remorse. U.S.S.G. § 3E1.1, 18

U.S.C.A.App.

[14] CRIMINAL LAW 6:) 1313(2)

1 10k13 13(2)

For sentence enhancement purposes, defendant’s

role in offense must be established by preponderance

of evidence. U.S.S.G. § 3B1.1, 18 U.S.C.A.App.
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[15] CRIMINAL LAW (b 1158(1)

1 10k1 158(1)

Sentencing court’s factual findings are reviewed

only for clear error.

[16] CRIMINAL LAW (P 1251

110k1251

Exercise of decision-making authority, degree of

participation in planning or organizing offense, and

degree of control and authority defendant exercised

over others are among factors to be considered in

determining managerial role in offense for sentence

enhancement purposes. U.S.S.G. § 3B1.1, 18

U.S.C.A.App.

[17] CRIMINAL LAW G: 1251

110k1251

Finding, for purposes of sentence enhancement, that

defendant performed managerial role in drug

trafficking offense was supported by evidence that

codefendant acted at defendant’s direction in setting

time and place of transaction and price and quantity

of cocaine and by evidence of unusual purity of

cocaine, which was 98% pure, which defendant

supplied to codefendant. U.S.S.G. § 3B1.1, 18

U.S.C.A.App.

*773 Kevin G. Little, Los Angeles, CA, for

appellant.

Jose A. Quiles Espinosa, Sr. Litigation Counsel,

Hato Rey, PR, with whom Guillermo Gil, U.S.

Atty., Washington, DC, and Warren Vazquez, Asst.

U.S. Atty., Hato Rey, PR, were on brief, for

appellee.

Before SELYA, CYR and BOUDIN, Circuit

Judges.

CYR, Circuit Judge.

Following a three-day trial, a jury returned guilty

verdicts on four drug-related charges against

defendant—appellant Hector H. Tuesta Toro

("Tuesta"), who was sentenced to serve 128 months

in prison, and this appeal ensued. Finding no

reversible error, we affirm.

I

FACTS

We set out the salient facts in the light most

Page 3

favorable to the verdicts. United States v. Tejeda,

974 F.2d 210, 212 (1st Cir.1992). On September 2,

1992, after receiving information from a

confidential informant ("CI") that Tuesta and

codefendant Carlos Martinez Diaz ("Martinez")

were distributing large quantities of cocaine in the

San Juan metropolitan area, the United States Drug

Enforcement Administration ("DEA") recorded

telephone conversations during which Martinez

agreed to sell the CI five kilograms of cocaine at

$16,500 per kilogram and identified Tuesta as his

source. Martinez in turn spoke with Tuesta by

cellular phone in order to establish the price and

quantity of the cocaine to be sold to the CI and the

site of the drug transaction, but then lost phone

contact with Tuesta.

The next day Martinez advised the C1 by phone

that a one—kilogram transaction (rather than the five-

kilogram transaction discussed the day before)

would take place that afternoon, but that Tuesta did

not wish to be seen by the buyer. Martinez

reestablished telephone contact with Tuesta at 2:40

in the afternoon. En route to the scene of the

transaction, Martinez noted that Tuesta was carrying

a gun and more than one kilogram of cocaine. At

Tuesta’s instruction, Martinez parked their vehicle

so that Tuesta could witness the drug deal without

being observed. Martinez then exited the car and

delivered the cocaine to the CI, who was

accompanied by an undercover DEA agent.

Shortly thereafter, Martinez and Tuesta were

arrested and charged with possessing cocaine, with

intent to distribute, see 21 U.S.C. § 84l(a)(1), 18

U.S.C. § 2; carrying a firearm during and in

relation to a drug trafficking offense, see id. §§

942(c)(1), 2; and with two counts of using a

communication facility to facilitate a drug

trafficking offense, see 21 U.S.C. § 843(b), 18

U.S.C. § 2. Martinez eventually entered into a plea

agreement with the government and testified against

Tuesta at trial. Following Tuesta’s conviction on all

counts, he was sentenced to 128 months’

imprisonment.

11

DISCUSSION

A. Evidence Rule 404(b)

Prior to trial, Tuesta filed an omnibus motion to
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compel discovery which included the following

request:

[a]ll confessions, admissions and statements to the

United States Attorney, or any law enforcement

agent, made by any other person, whether indicted

or not, that in any way exculpate, inculpate or

refer to the defendant, whether or not such

confessions, admissions and statements have been

reduced to writing.

(Emphasis added.) The motion made no mention of

Rule 404(b) or "other wrongful acts " evidence.

The government responded that it intended to

pursue an "open file" discovery policy and that only

government agents would be called to testify against

Tuesta. Following the government’s response,

however, Martinez entered into a plea agreement

which provided that he would testify against Tuesta.

*774 Except as discussed below, Tuesta did not

claim surprise.

At trial, the defense objected when the

government asked Martinez how he knew Tuesta.

The government responded that Martinez would

testify to prior drug dealings with Tuesta. Tuesta

objected on the ground that he had not been afforded

pretrial notification of the government’s intention to

use Rule 404(b) evidence. The court admitted the

evidence for the limited purpose of refuting Tuesta’s

"mere presence" defense, see United States v.

Hernandez, 995 F.2d 307, 314 (lst Cir.), cert.

denied, --- U.S. —-——, 114 S.Ct. 407, 126 L.Ed.2d

354 (1993), after ruling that its probative value was

not substantially outweighed by the danger of unfair

prejudice, see Fed.R.Evid. 403. The court, acting

sua sponte, gave the jury a contemporaneous

limiting instruction.

1. The Notification Requirement of Rule 404(b)

Tuesta first contends that the "other wrongful

acts" evidence introduced through codefendant

Martinez should have been excluded because the

government failed to provide the pretrial notification

required by Evidence Rule 404(b) in response to

Tuesta’s omnibus motion for discovery. The

government maintains that Tuesta made no

cognizable Rule 404(b) request prior to trial.

[1] The question presented is one of first

impression: how particular must a pretrial

discovery request be in order to trigger the
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government’s responsibility to disclose Rule 404(b)

evidence as a precondition to its use at trial? Rule

404(b), as amended in 1991, provides in relevant

part:

Evidence of other crimes, wrongs, or acts is not

admissible to prove the character of a person in

order to show action in conformity therewith. It

may, however, be admissible for other purposes,

such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity or absence

of mistake or accident, provided that upon request

by the accused, the prosecution in a criminal case

shall provide reasonable notice in advance of trial

. of the general nature of any such evidence it

intends to introduce at trial.

Fed.R.Evid. 404(b) (emphasis added). As the rule

speaks only of a "request by the accused" and the

duty of the prosecution to provide reasonable

pretrial notification "of the general nature of any

such evidence it intends to introduce at trial," id.,

we turn elsewhere for guidance.

The advisory committee’s notes to the 1991

amendment define the responsibilities of the

respective parties in requesting and affording

pretrial notification under Rule 404(b): "The

amendment to Rule 404(b).... expects that counsel

for the defense will submit the necessary

request in a reasonable and timely manner."

Fed.R.Evid. 404(b) advisory committee’s notes

(1991 amendment) (emphasis added). The advisory

committee note simply confirms the requirement

implicit in the rule itself--that the defense must

submit, "in a reasonable and timely manner," its

request for pretrial notification of the general nature

of any evidence of other crimes, wrongs, or acts the

government intends to introduce at trial for purposes

of proving "motive, intent, preparation, plan,

knowledge, identity or absence of mistake or

accident," Fed.R.Evid. 404(b). We think it beyond

question, therefore, that a "reasonable" request for

notification, at a minimum, must be sufficiently

clear and particular, in an objective sense, fairly to

alert the prosecution that the defense is requesting

pretrial notification of the general nature of any

Rule 404(b) evidence the prosecution intends to

introduce.

[2] An overbroad pretrial request, like the present-

-for "confessions, admissions and statements that

in any way exculpate, inculpate or refer to the

defendant"--is insufficiently specific at the very
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least, if not misleading. Cf. United States v.

Carrasquillo-Plaza, 873 F.2d 10, 12 (lst Cir.1989)

(noting that overbroad discovery requests, absent a

specific showing of materiality, do not afford the

prosecution proper notice in analogous Rule 16

context); United States v. Hemmer, 729 F.2d 10,

14-15 (lst Cir.) (same), cert. denied, 467 U.S.

1218, 104 S.Ct. 2666, 81 L.Ed.2d 371 (1984). The

omnibus motion submitted by Tuesta made no

discernible reference to anything resembling "other

*775 wrongful acts" evidence nor did it request

mere notification of the general nature of any such

evidence. Rather, it demanded outright pretrial

disclosure of statements in any form, referring to the

defendant in any way, without regard to their

admissibility or the govemment’s intention to

introduce them. [FNl] See Fed.R.Evid. 404(b);

cf., United States v. Williams, 792 F.Supp. 1120,

1133 (S.D.Ind.1992) (notification required in

response to detailed request reciting text of Rule

404(b)); United States v. Alex, 791 F.Supp. 723,

728 (N.D.Ill.l992) (similar; request specifically

referencing Rule 404(b)).

FNl. As a further condition precedent to the

government’s duty, we note that Rule 404(b)

seemingly requires pretrial notification only of

"other wrongful acts" evidence which the

government presently intends, as of the time the

government responds to the request, to introduce at

trial. The present appeal neither requires that we

determine the point nor consider its ramifications.

Accordingly, at a minimum the defense must

present a timely request sufficiently clear and

particular, in an objective sense, to fairly alert the

prosecution that the defense is invoking its specific

right to pretrial notification of the general nature of

all Rule 404(b) evidence the prosecution intends to

introduce at trial. The rule we describe will bring

pretrial practice under Rule 404(b) in line with

circuit precedent governing the prosecution’s duty to

provide discovery material under Federal Rule of

Criminal Procedure 16. Cf. Fed.R.Evid. 404(b)

advisory committee’s notes (1991 amendment)

(noting that amended rule "places Rule 404(b) in the

mainstream with notice and disclosure provisions in

other rules of evidence" but was not intended to

impose on government a greater disclosure burden

than "currently required under

[Fed.R.Crim.P.] 16") (emphasis added). See also

supra note 1.
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2. Admission of 404(b) Evidence at Trial

[3] Next, Tuesta contends that it was reversible

error to admit the Martinez testimony to rebut

Tuesta’s "mere presence" defense. These

evidentiary rulings normally are reviewed for abuse

of discretion. United States v. Figueroa, 976 F.2d

1446, 1454 (1st Cir.1992), cert. denied, --- U.S. ---

-, 113 S.Ct. 1346, 122 L.Ed.2d 728 (1993). As

Tuesta made no contemporaneous objection,

however, we review for "plain error, " id. at 1453,

and will reverse only if the error "seriously

affect[ed] the fundamental fairness and basic

integrity of the proceedings,“ United States v.

Carty, 993 F.2d 1005, 1012 n. 9(1stCir.1993).

[4] A Rule 404(b) proffer must undergo a two-

step inquiry:

First, under the "absolute bar" of Rule 404(b), the

evidence is inadmissible if relevant solely to show

the defendant’s character or propensity for

criminal conduct; it must have some "special

relevance" to a material issue such as motive,

opportunity, intent, preparation, plan or

knowledge. Second, under Rule 403, the trial

court must satisfy itself that the probative value of

the evidence is not substantially outweighed by the

danger of unfair prejudice, confusion or undue

delay.

Id. at 1011 (citations omitted). The district court

admitted the Martinez testimony relating to prior

drug deals with Tuesta for the limited purpose of

refuting Tuesta’s “mere presence" defense that he

was at the drug scene by "mistake." Fed.R.Evid.

404(b) (evidence admissible to prove, inter alia,

knowledge, intent, absence of mistake); Carty, 993

F.2d at 1011 (prior drug—dealing evidence admitted

where defendant raised "mere presence" defense);

United States v. Agudelo, 988 F.2d 285, 287 (1st

Cir.1993) (same). Further, after the district court

ruled that the probative value of the evidence

outweighed any "danger of unfair prejudice,"

Fed.R.Evid. 403, it minimized the potential for

prejudice with a contemporaneous limiting

instruction, which it reiterated in the final charge.

See Tejeda, 974 F.2d at 214. We discern no error,

plain or otherwise.

B. Use of Communication Facility to Effect Drug

Crime

Tuesta challenges the guilty verdicts on counts
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three and four, on the grounds that the district court

misinterpreted 18 U.S.C. § 2 and that there was

insufficient evidence that he aided and abetted

Martinez in the use of a communication facility to

effect the *776 cocaine transaction, see 21 U.S.C. §

843(b). We disagree.

Section 843(b) prohibits use of a communication

facility to cause or facilitate a felonious drug

offense. See United States v. Cordero, 668 F.2d

32, 43 (lst Cir.1981). Tuesta’s challenge to the

sufficiency of the evidence requires that "[w]e view

the evidence in the light most favorable to the

verdict, in order to determine whether a rational

trier of fact could have found guilt beyond a

reasonable doubt. All reasonable inferences are

drawn in favor of the verdict and any credibility

determination must be compatible with the judgment

of conviction.” Tejeda, 974 F.2d at 212 (citations

omitted).

[5] The jury was entitled to credit Martinez’s

testimony that he telephoned Tuesta, on September 2

and 3, 1992, to arrange the time and place at which

the cocaine transaction would occur, as well as the

price and quantity of cocaine. No more was

required. Thus, even if Tuesta had played no part in

the two telephone conversations between Martinez

and the CI, the jury rationally could have inferred,

from the two telephone conversations between

Martinez and Tuesta, that Tuesta knowingly used a

communication facility to effect the cocaine deal.

[FN2]

FN2. Since the indictment, as well as the jury

instruction on the section 843(b) charges,

encompassed Tuesta’s conduct as a principal and as

an aider and abettor, we need not address his

contention that he could not be convicted under 18

U.S.C. § 2 because there was no evidence that he

instructed Martinez to use a communication device

to arrange the cocaine sale.

C. "Background" Hearsay

A DEA agent testified that during a debriefing

session the CI stated that Martinez acted in behalf of

Tuesta in setting up cocaine deals. Tuesta contends

that admission of this hearsay testimony, over timely

objection, was error. We agree.

[6][7] As the government conceded at oral
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argument, the agent’s testimony purported to relate

an out-of—court statement by the CI offered for the

sole purpose of proving the truth of the matter

asserted (i.e., Tuesta’s role in the instant offenses).

See Fed.R.Evid. 801; cf. Figueroa, 976 F.2d at

1458 (noting that so-called "background" hearsay is

not hearsay at all unless introduced to prove the

truth of the matter asserted). Thus, its admission

constituted error. We conclude, however, that the

error was harmless. See id.

First, the testimony was cumulative of Martinez’s

testimony on the same matter. Further, independent

admissible evidence confirmed that Tuesta

determined the conditions of sale, supplied the

cocaine, and witnessed the cocaine exchange from

nearby while in possession of a loaded firearm.

Thus, "we can say ’with fair assurance, after

pondering all that happened without stripping the

erroneous action from the whole, that the [jurors’]

judgment was not substantially swayed by the

error.’ " Id. at 1459 (quoting Kotteakos v. United

States, 328 U.S. 750, 765, 66 S.Ct. 1239, 1248, 90

L.Ed. 1557 (1946) ("harmless error" standard».

D. Ineffective Assistance of Counsel

[8][9][10] Next, Tuesta attempts to present an

"ineffective assistance" claim on direct appeal. As a

general rule, we address such Sixth Amendment

claims on direct appeal only if "the critical facts are

not in dispute and a sufficiently developed record

exists." United States v. Jadusingh, 12 F.3d 1162,

1169 (1st Cir. 1994) (citing United States v. Daniels,

3 F.3d 25, 26—27 (1st Cir.1993)). Ordinarily, a

collateral proceeding under 28 U.S.C. § 2255 is the

proper forum for fact-bound ineffective assistance

claims. See Jadusingh, 12 F.3d at 1170. Tuesta’s

contention that trial counsel inexplicably failed to

discover the identity of the CI was not raised in the

district court and is sufficiently fact-bound to

preclude effective review on the present record.

E. Prosecutorial Misconduct

[11][12] Tuesta contends that the prosecution

improperly vouched for Martinez’s testimony during

its closing argument. [FN3] In the absence of a

contemporaneous objection, we *777 review

allegations of prosecutorial misconduct for plain

error, and will overturn a jury verdict only "if the

government’s closing argument ’so poisoned the
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well’ that it is likely that the verdict was affected."

United States v. Smith, 982 F.2d 681, 682 (1st

Cir.1993) (citing United States V. Mejia-Lozano,

829 F.2d 268, 274 (lst Cir.1987)). Any vouching

which may have occurred was so faint as to be

virtually indiscemible even to the trained ear. We

are confident that there is no likelihood that the

verdicts were tainted by the alleged prosecutorial

misconduct. Id.

FN3. Tuesta argues that the prosecutor improperly

vouched for Martinez’s credibility by stating that

"when a person repents and wants to cooperate, we

need to present the testimony to the jury so that the

jury has the facts at hand." Although he states that

there was no evidence that Martinez approached the

government and offered to testify, Tuesta concedes

that evidence was presented that the plea agreement

did not require Martinez to testify. Second, Tuesta

contends that the prosecutor’s reference to "the

facts at hand" placed the government’s prestige

behind Martinez.

F. Cumulative Error

As most assignments of error were baseless, we

must also reject Tuesta’s final contention that the

conviction was tainted by cumulative error. See

United States v. Barnett, 989 F.2d 546, 560 (lst

Cir.) ("The Constitution entitles a criminal

defendant to a fair trial, not a perfect one. ") (citing

Delaware v. Van Arsdall, 475 US. 673, 681, 106

S.Ct. 1431, 1436, 89 L.Ed.2d 674 (1986)), cert.

denied, --- U.S. ----, 114 S.Ct. 148, 126 L.Ed.2d

110 (1993).

G. Sentencing Error

1. Acceptance of Responsibility

[13] Tuesta argues that the district court

improperly denied a reduction for acceptance of

responsibility, see U.S.S.G. § 3E1.1, without

affording him an adequate opportunity to evince

remorse.

Tuesta distorts the record. He continued to assert

his innocence during a post-conviction interview

with the probation officer. At sentencing, the

district court twice invited him to accept

responsibility, by pointing out that the sentencing

hearing would be his last opportunity to do so.
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[FN4] Nonetheless, though Tuesta asked the court

for leniency, he said nothing which might be taken

to indicate remorse. Thus, he squandered several

opportunities to verbalize acceptance of

responsibility, leaving the district court little choice

but to adopt a presentence report recommendation

that no reduction be allowed. There was no error.

FN4. Prior to Tuesta’s allocution, the court stated:

"I haven’t heard any acceptance of responsibility."

Moments later, the court said: "Well, you can say

some things that may be able to help you; but if

you don’t say them that’s up to you."

2. Sentencing Enhancement for Managerial Role

[14][15] Finally, Tuesta challenges the two-level

enhancement imposed for his managerial role in the

offense, see U.S.S.G. § 3B1.1 (1993), which the

district court premised in part upon the unusual

purity of the cocaine supplied by Tuesta. A

defendant’s role in the offense must be established

by a preponderance of the evidence, see United

States v. Sostre, 967 F.2d 728, 731 (1st Cir.1992),

and the sentencing court’s factual findings are

reviewed only for clear error, Jadusingh, 12 F.3d at

1169.

[16][17] The exercise of decision-making

authority, the degree of participation in planning or

organizing the offense, and the degree of control and

authority the defendant exercised over others are

among the factors to be considered in determining

managerial role. See U.S.S.G. § 3B1.1, comment

(11. 4). The record is replete with evidence that

Martinez acted at the direction of Tuesta in setting

the time and place of the drug transaction, and the

price and quantity of the cocaine. United States v.

Cronin, 990 F.2d 663, 665 (1st Cir.1993) (noting

that such evidence supports finding of managerial

role.) Additionally, the district court properly

relied on the unusual purity of the cocaine (98%)

Tuesta supplied to Martinez, as a further ground for

inferring that Tuesta performed a managerial role.

See United States v. Iguaran—Palmar, 926 F.2d 7, 9

(1st Cir.1991). There was no error.

The judgment is affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Bernard C. BIRCH, Jr., aka Chubby, Defendant-

Appellant.

No. 93—3348.

United States Court of Appeals,

Tenth Circuit.

Nov. 3, 1994.

Defendant was convicted in the United States

District Court for the District of Kansas, Patrick F.

Kelly, Chief Judge, of assault on federal officer and

possession of firearm during violent crime.

Defendant appealed. The Court of Appeals, Tacha,

Circuit Judge, held that: (1) trial court did not

abuse its discretion in allowing courtroom

demonstration of defendant’s version of shooting;

(2) district court abused its discretion in allowing

prosecution to present evidence of defendant’s two

previous convictions for battery on law enforcement

officer, but error was harmless in light of significant

evidence of defendant’s guilt; (3) defendant’s

placement into custody of state secretary of social

and rehabilitation services at time defendant was

juvenile was "confinement" within meaning of

sentencing guideline providing for assessment of

criminal history points for juvenile convictions; and

(4) orders committing defendant, when juvenile, to

such custody were properly considered sentences to

confinement of “at least 60 days," for purposes of

that guideline.

Affirmed.

[1] CRIMINAL LAW 4: 650

110k650

Trial court did not abuse its discretion in allowing

courtroom demonstration of defendant’s version of

shooting, in which chairs were placed side—by—side

simulating front seat of car and defendant was asked

to show how shooting by alleged passenger

occurred, which was followed by testimony that

bullet fired from gun in position demonstrated by

defendant could not have had trajectory of bullet

that wounded federal agent; defendant himself

participated in demonstration and prosecution met

burden of showing substantial similarity between

courtroom demonstration and seating in defendant’s
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car.

[2] CRIMINAL LAW 4’? 1035(10)

110k1035(10)

Defense, having neither requested that court view

outside jury’s presence demonstrative evidence

purporting to reenact events at trial, nor requested

that limiting instruction be given, could not allege

on appeal that trial court erred in failing to take

those steps.

[3] CRIMINAL LAW (b 369.13

110k369.13

District court abused its discretion in allowing

prosecution to present evidence of defendant’s two

previous convictions for battery on law enforcement

officer in prosecution for assault on federal officer,

as specific purpose for admitting evidence was not

apparent; notice of intent to introduce evidence

stated only that purpose of evidence was "to prove

the defendant’s knowledge, identity and absence of

mistake or accident," and did not articulate relevant

purpose and specific inferences to be drawn from

evidence. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[3] CRIMINAL LAW <17 374

110k374

District court abused its discretion in allowing

prosecution to present evidence of defendant’s two

previous convictions for battery on law enforcement

officer in prosecution for assault on federal officer,

as specific purpose for admitting evidence was not

apparent; notice of intent to introduce evidence

stated only that purpose of evidence was "to prove

the defendant’s knowledge, identity and absence of

mistake or accident," and did not articulate relevant

purpose and specific inferences to be drawn from

evidence. Fed.Rules Evid.Ru1e 404(b), 28

U.S.C.A.

[4] CRIMINAL LAW (P 374

110k374

In order to aid district court’s determination of

whether evidence of other criminal acts of defendant

is offered to prove issue other than character,

government must precisely articulate purpose of

proffered evidence. Fed.Rules Evid.Rule 404(b),

28 U.S.C.A.

[5] CRIMINAL LAW 67... 369.2(1)
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110k369.2(1)

Even absent adherence to Tenth Circuit’s

requirements for admission of other crimes

evidence, mandating that government precisely

articulate purpose of proffered evidence and

requiring trial court to specifically identify purpose

for which evidence is offered, other crimes evidence

is nevertheless admissible if decision to admit

fulfills requirements of Supreme Court opinion

noting that federal rules of evidence contain four

sources of protection to prevent introduction of

unduly prejudicial other crimes evidence, i.e., that

evidence be offered for proper purpose, that it be

relevant, that probative value not be outweighed by

potential for unfair prejudice, and that jury is

instructed on proper purpose for which evidence is

to be considered.

[5] CRIMINAL LAW 67 374

110k374

Even absent adherence to Tenth Circuit’s

requirements for admission of other crimes

evidence, mandating that government precisely

articulate purpose of proffered evidence and

requiring trial court to specifically identify purpose

for which evidence is offered, other crimes evidence

is nevertheless admissible if decision to admit

fulfills requirements of Supreme Court opinion

noting that federal rules of evidence contain four

sources of protection to prevent introduction of

unduly prejudicial other crimes evidence, i.e., that

evidence be offered for proper purpose, that it be

relevant, that probative value not be outweighed by

potential for unfair prejudice, and that jury is

instructed on proper purpose for which evidence is

to be considered.

[6] CRIMINAL LAW (it: 1169.1(1)

110kll69.1(1)

District court’s erroneous admission of evidence

does not require reversal if error was harmless.

[7] CRIMINAL LAW («39 1139

110k1139

In determining whether trial court’s error in

admission of evidence was harmless, Court of

Appeals reviews entire record de novo.

[8] CRIMINAL LAW (p 1169.11

110k1169.11

Erroneous admission of defendant’s two previous

convictions for battery on law enforcement officer
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was‘li'armless in prosecution for assault on federal

officer, in light of significant evidence against

defendant; while defendant claimed that passenger

in car defendant was driving shot gun and then

jumped out during chase, four police officers

testified that they saw no one jump from defendant’s

car during chase, and that car was traveling too fast

to allow person to jump out without injury, officer

testified that he saw defendant holding gun during

chase, two officers testified that defendant made

incriminating statements after arrest, and prosecutor

was able to discredit much of defendant’s version of

events through cross-examination and other

testimony. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[9] CRIMINAL LAW (W 1139

110k1139

In defendant’s appeal of sentence determined under

Sentencing Guidelines, Court of Appeals reviews

factual findings by district court for clear error and

interpretations of guidelines de novo. U.S.S.G. §

1B1.1etseq., l8 U.S.C.A.App.

[9] CRIMINAL LAW Q: 1158(1)

110k1158(1)

In defendant’s appeal of sentence determined under

Sentencing Guidelines, Court of Appeals reviews

factual findings by district court for clear error and

interpretations of guidelines de novo. U.S.S.G. §

1B1.1etseq., 18 U.S.C.A.App.

[10] CRIMINAL LAW 67» 1245(4)

110k1245(4)

Defendant’s placement into custody of state

secretary of social and rehabilitation services at time

defendant was juvenile was "confinement" within

meaning of Sentencing Guideline providing for

assessment of criminal history points for juvenile

convictions.- U.S.S.G. § 4Al.2(d)(2)(A), 18

U.S.C.A.App.

See publication Words and Phrases for other judicial

constructions and definitions.

[11] CRIMINAL LAW é: 1245(4)

110k1245(4)

Orders committing defendant, when juvenile, to

custody of state secretary of social and rehabilitation

services were properly considered sentences to

confinement of "at least 60 days," for purposes of

Sentencing Guideline providing for assessment of
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criminal history points for juvenile sentences to

confinement of at least 60 days, even though

commitment orders lacked release date; defendant

actually served more than 60 days and, thus,

maximum time he could have been confined

exceeded 60 days. U.S.S.G. §§ 4A1.2(d)(2)(A),

4A1.2, comment. (n. 2), 18 U.S.C.A.App.

See publication Words and Phrases for other judicial

constructions and definitions.

[12] CRIMINAL LAW 4‘: 1245(4)

110k1245(4)

Although actual time served should not be

considered "sentence to confinement" for purposes

of Sentencing Guideline providing for assessment of

criminal history points for juvenile sentences of

confinement of at least 60 days, time served is

evidence of maximum sentence of imprisonment in

cases of indeterminate sentencing. U.S.S.G. §§

4A1.2(d)(2)(A), 4A1.2, comment. (11. 2), 18

U.S.C.A.App.

See publication Words and Phrases for other judicial

constructions and definitions.

*1091 Cyd Gilman, Asst. Federal Public

Defender for the Dist. of Kansas, Wichita, KS, for

defendant—appellant.

Kim M. Fowler (Randall K. Rathbun, U.S. Atty.,

with her on the brief), Asst. U.S. Atty., Dist. of

Kansas, Kansas City, KS, for plaintiff-appellee.

Before TACHA, LOGAN, and EBEL, Circuit

Judges.

TACHA, Circuit Judge.

Bernard C. Birch, Jr. was convicted by a jury of

assault on a federal officer and possession of a

firearm during a violent crime. He appeals both his

convictions and his sentence. Defendant alleges in

his appeal that the district court erred in (1) allowing

the prosecution to conduct a demonstration during

cross-examination of defendant, (2) admitting

evidence of defendant’s prior convictions under

Federal Rule of Evidence 404(b), and (3) assessing

two criminal history points for each of two prior

juvenile convictions of defendant. This court has

jurisdiction under 28 U.S.C. § 1291 and 18 U.S.C.

§ 3742 and affirms.
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I. Background

On April 28, 1993, Special Agent Randy O’Dell

of the Bureau of Alcohol, Tobacco and Firearms,

and Lieutenant Aaron Harrison of the Wichita Police

Department were conducting surveillance of a

residence occupied by defendant’s girlfriend and

their two children from Agent O’Dell’s unmarked

car. The officers observed defendant arrive at and

enter the house. Defendant was driven to the house

by a friend; several other friends accompanied him

as well. After checking on the well—being of the

occupants, defendant left the residence. Rather than

leave with the friend who had brought him to the

house, defendant drove away in his girlfriend’s car,

which had been parked in the driveway.

Meanwhile, the officers drove by the house,

circled the block, and followed defendant’s vehicle

as he left the house. When defendant noticed he was

being followed, he turned his car around and drove

back towards the officers’ car. As the cars passed

one another, a shot was fired from defendant’s car,

wounding Agent O’Dell.

Defendant fled the scene in the vehicle from

which the shot was fired. Agent O’Dell and

Lieutenant Harrison gave chase, calling other units

in as back-up. Two to three minutes later,

defendant lost control of his vehicle and crashed the

car into a tree. He fled on foot and was

apprehended shortly thereafter.

After his arrest and at trial, defendant claimed

that, although he was driving the car at the time of

the shooting, there was a passenger in the car who

fired the shot that wounded Agent O’Dell.

According to defendant, this individual [FN1]

leaped from the car during the car chase, leaving his

weapon in the car with defendant.

FNl. Defendant identified this individual as "Mike

Bradford." Apparently neither police investigators

nor defendant have been able to locate Mr.

Bradford.

Defendant testified in his own defense at trial. On

cross-examination by the prosecution, and over

defense counsel’s objection, defendant was asked to

demonstrate his version of the shooting. Two

courtroom chairs were placed side by side,

simulating the front seat of the car, and defendant
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was asked to show how the shooting occurred.

During *1092 this demonstration, the prosecutor

asked defendant to show the jury the position of the

gun when it was fired. The prosecution then called

witnesses who testified that defendant’s version of

the shooting was impossible. These witnesses

testified that a bullet fired from a gun in the position

demonstrated by defendant could not possibly have

the trajectory of the bullet that wounded Agent

O’Dell.

II. Courtroom Demonstration

[1] This court examined the use of demonstrative

evidence that purports to reenact events at trial in

United States v. Wanoskia, 800 F.2d 235 (10th

Cir.1986). In Wanoskia, a defendant on trial for

murdering his wife maintained that his wife had shot

herself. Id. at 236-37. The prosecution attempted

to discredit the defendant’s story by showing that it

would have been impossible for the victim to shoot

herself. The medical examiner testified that, based

on the powder burns on the victim, the fatal shot

was fired from approximately eighteen inches from

the victim. Id. at 237. The prosecution then

presented a demonstration to show that the victim

could not have shot herself from this distance. Id.

at 236.

Recognizing the highly persuasive nature of

evidence purporting to reenact actual events, we

declared in Wanoskia that the trial court "must take

special care to ensure that the demonstration fairly

depicts the events at issue." Id. at 238 (citation

omitted). To ensure that such care is taken by trial

courts, we announced a threshold requirement for

the admission of demonstrative evidence, which we

adopted from the Jackson v. Fletcher standard for

experimental evidence:

“Where an experiment purports to simulate

actual events and to show the jury what

presumably occurred at the scene ..., the party

introducing the evidence has a burden of

demonstrating substantial similarity of conditions.

They may not be identical but they ought to be

sufficiently similar so as to provide a fair

comparison. "

Wanoskia at 238 (quoting Jackson v. Fletcher, 647

F.2d 1020, 1027 (10th Cir.1981)).

Despite this threshold requirement for

admissibility, "a trial court’s decision to admit or
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exclude such evidence will be reversed only if the

court abused its discretion." Wanoskia, 800 F.2d at

238 (citation omitted). We therefore review the

district court’s decision to allow the demonstration

with deference.

The purpose of the demonstration in the instant

case was to illustrate and clarify testimony already

given by defendant on direct examination.

Defendant himself participated in the demonstration.

Courtroom chairs were used to simulate seating in

the car; defendant sat in one chair while an ATF

agent sat in the other. Defendant demonstrated his

version of the events. Nothing in the record

indicates that the jury was led to believe that the

chairs represented anything other than the car seats.

Moreover, the defense could have conducted a

redirect examination to correct any part of the

demonstration that was potentially misleading to the

jury. Although only a limited foundation was laid

by the prosecution, the prosecution nonetheless met

its burden of demonstrating substantial similarity

between the courtroom demonstration and the

seating in defendant’s car.

Defendant’s argument that the demonstration here

is similar to that found improper in Jackson v.

Fletcher fails. In Jackson, the evidence at issue was

testimony describing the results of an out-of-court

reenactment of a vehicle accident. We found this

evidence unduly prejudicial because the experiment

lacked a substantial similarity of circumstances. Id.

at 1026-28. Here, in contrast, the evidence

consisted of an in-court demonstration by defendant

that was sufficiently similar to actual events to

provide a fair comparison.

[2] Defendant argues that the district court’s

failure to take the protective measures taken by the

district court in Wanoskia resulted in unfair

prejudice to defendant. In Wanoskia, we noted with

approval that the trial court had first viewed the

demonstration outside the presence of the jury and

that the jury was instructed to disregard the

demonstration if it determined that the testimony

lacked an adequate foundation. Wanoskia, *1093

800 F.2d at 239. In the instant case, however, the

defense neither requested that the court view the

demonstration outside the jury’s presence nor

requested that a limiting instruction be given to the

jury. As a result, the defense cannot now allege that

the trial court erred in failing to take these steps.
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See Robinson v. Audi NSU Auto Union, 739 F.2d

1481, 1485 (10th Cir.l984).

The courtroom demonstration, combined with the

testimony regarding the bullet’s trajectory, was

indeed damaging to the defense. Evidence that is

prejudicial to the defense is inadmissible, however,

only if its probative value is substantially

outweighed by its unfair prejudice to the defendant.

See Fed.R.Evid. 403. [FN2] We conclude that the

district court did not abuse its discretion in allowing

the prosecution to conduct the demonstration using

courtroom chairs to represent the front seat of

defendant’s car.

FN2. Cf. United States V. Gaskell, 985 F.2d 1056,

1061 (11th Cir.l993) (probative value of

demonstration in which adult male witness

repeatedly shook a representation of an infant was

substantially outweighed by unfair prejudicial effect

to defendant on trial for involuntary manslaughter

of his infant daughter).

III. Rule 404(b) Evidence

[3] Defendant also alleges that the district court

erred in allowing the prosecution to present evidence

of defendant’s two previous convictions for battery

on a law enforcement officer. Defendant argues that

this evidence was inadmissible under Federal Rule

of Evidence 404(b). We review the district court’s

decision to admit evidence under Rule 404(b) for an

abuse of discretion. United States v. Record, 873

F.2d1363, 1373 (10th Cir.l989).

Rule 404(b) governs the admissibility of evidence

of other criminal acts of the defendant:

Evidence of other crimes, wrongs, or acts is not

admissible to prove the character of a person in

order to show action in conformity therewith. It

may, however, be admissible for other purposes,

such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence

of mistake or accident.

The district court must make a threshold

determination that the offered evidence is "

’probative of a material issue other than character’

before admitting evidence under Rule 404(b).

United States v. Martinez, 890 F.2d 1088, 1093

(10th Cir.l989) (quoting Huddleston v. United

States, 485 US. 681, 686, 108 S.Ct. 1496, 1499,

99 L.Ed.2d 771 (1988)), cert. denied, 494 US.

n
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1059, 110 S.Ct. 1532, 108 L.Ed.2d 771 (1990).

[4] In order to aid the district court’s

determination of whether evidence is offered to

prove an issue other than character, the government

must precisely articulate the purpose of the proffered

evidence. United States v. Kendall, 766 F.2d 1426,

1436 (10th Cir.l985), cert. denied, 474 US. 1081,

106 S.Ct. 848, 88 L.Ed.2d 889 (1986); see also

United States v. Porter, 881 F.2d 878, 884 (10th

Cir.), cert. denied, 493 US. 944, 110 S.Ct. 348,

107 L.Ed.2d 336 (1989). Kendall further requires

the trial court to "specifically identify the purpose

for which such evidence is offered," noting that "a

broad statement merely invoking or restating Rule

404(b) will not suffice." Kendall, 766 F.2d at

1436.

In this case, the government failed to articulate

with precision the evidentiary purpose of the Rule

404(b) evidence it offered. Although the

government filed a pretrial Notice of Intent to

Introduce Evidence Pursuant to Rule 404(b), the

Notice stated only that the evidence’s purpose was

"to prove the defendant’s knowledge, identity and

absence of mistake or accident." The Notice does

not articulate "the relevant purpose and specific

inferences to be drawn from [the] evidence of

other acts" offered by the government. Kendall,

766 F.2d at 1436. At trial, evidence of defendant’s

prior convictions, as well as evidence of the acts that

resulted in the convictions, was admitted without a

more specific articulation of its purpose. Moreover,

the trial court did not identify the specific

permissible purpose for which the evidence was

admitted.

[5] Our analysis does not end here, however.

Even when the requirements of Kendall are not

adhered to, the 404(b) evidence *1094 is

nevertheless admissible if the decision to admit

fulfills the requirements set out by the Supreme

Court in Huddleston v. United States, 485 US.

681, 108 S.Ct. 1496, 99 L.Ed.2d 771 (1988).

United States v. Record, 873 F.2d 1363, 1375 n. 7

(10th Cir. 1989). In Huddleston, the Supreme Court

noted that the Federal Rules of Evidence contain

four sources of protection to prevent the

introduction of unduly prejudicial evidence under

Rule 404(b):

first, from the requirement of Rule 404(b) that the

evidence be offered for a proper purpose; second,
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from the relevancy requirement of Rule 402--as

enforced through Rule 104(b); third, from the

assessment the trial court must make under Rule

403 to determine whether the probative value of

the similar acts evidence is substantially

outweighed by its potential for unfair prejudice

...; and fourth, from Federal Rule of Evidence

105, which provides that the trial court shall,

upon request, instruct the jury that the similar acts

evidence is to be considered only for the proper

purpose for which it was admitted.

Huddleston, 485 U.S. at 691-92, 108 S.Ct. at 1502.

To reconcile the strict requirements of Kendall with

Huddleston ’s logic, this court noted that if the

purpose for allowing the evidence is apparent from

the record and the decision to admit the evidence

was correct, " ’any failure to adhere to Kendall will

necessarily be harmless.’ " Record, 873 F.2d at

1375 n. 7 (quoting United States v. Orr, 864 F.2d

1505, 1511 (10th Cir.1988)); see also Porter, 881

F.2d at 885. Thus, we must examine the record to

determine if the specific purpose for admitting the

evidence is apparent.

We are unable to find an apparent purpose,

permissible under Rule 404(b), for the evidence at

issue. A review of the record reveals no more

specific reasoning than that already mentioned.

Admission of the evidence of defendant’s prior

convictions was, therefore, an abuse of the trial

court’s discretion.

[6] Although we conclude that the admission of

the evidence was error, a district court’s erroneous

admission of evidence does not require reversal if

the error was harmless. United States V. Flanagan,

34 F.3d 949, 954-55 (10th Cir.1994). "A non-

constitutional error is harmless unless it had a

’substantial influence’ on the outcome or leaves one

in ’grave doubt’ as to whether it had such effect."

United States v. Rivera, 900 F.2d 1462, 1469 (10th

Cir.1990) (quoting Kotteakos v. United States, 328

U.S. 750, 765, 66 S.Ct. 1239, 1248, 90 L.Ed. 1557

(1946)). Accordingly, the question in this case is

whether the admission of evidence of defendant’s

prior battery convictions had a substantial influence

on "the jury’s verdict in the context of the entire

case against him." United States v. Short, 947 F.2d

1445, 1455 (10th Cir.1991), cert. denied, —-- U.S. -

---, 112 S.Ct. 1680, 118 L.Ed.2d 397 (1992).

[7] [8] In determining whether a trial court’s error
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was harmless, we review the entire record de novo.

United States v. Perdue, 8 F.3d 1455, 1469 (10th

Cir.1993). Our review of the record here reveals

substantial evidence of defendant’s guilt. Defendant

claimed that he was driving the car but did not shoot

the gun; rather, the shot was fired by a companion

in the car who jumped out of the car while it was

racing away from the officers. Four police officers

involved in the chase testified that they saw no one

jump from defendant’s car during the three minute

car chase which followed the shooting. These

officers also testified that defendant’s car was

travelling too fast to allow a person to jump out

without injury. An officer also testified that he saw

defendant holding a gun during the car chase.

Furthermore, at least two officers testified that

defendant made incriminating statements after he

was arrested. Finally, when defendant testified in

his own defense, the prosecutor was able to discredit

much of defendant’s version of the events through

cross- examination and other testimony.

Because of the significant amount of evidence

against defendant in the record, we find that the

improperly admitted evidence of defendant’s prior

convictions did not substantially influence the

outcome of the trial. Accordingly, we conclude that

the district court’s error in admitting evidence of

defendant’s *1095 prior battery convictions was

harmless. [FN3]

FN3. Defendant also argues that the effect of the

improper admission of the rule 404(b) evidence was

cumulatively prejudicial to defendant when added to

the prejudicial effect of the admission of the

courtroom demonstration. Because the courtroom

demonstration was properly admitted, there could

be no cumulative prejudice in this case.

IV. Sentencing

[9] Defendant appeals his sentence on the basis

that the district court erred in assessing two criminal

history points for each of defendant’s two previous

juvenile convictions. He argues that under the

United States Sentencing Guidelines (U.S.S.G.), the

district court should have assessed only one point

for each of these convictions. [FN4] In a

defendant’s appeal of a sentence determined under

the Guidelines, this court reviews factual findings

by the district court for clear error and

interpretations of the Guidelines de novo. United
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States V. Miller, 987 F.2d 1462, 1465 (10th

Cir.1993).

FN4. The applicable provision of the Guidelines

reads: (d) Offenses Committed Prior to Age

Eighteen (1) If the defendant was convicted as an

adult and received a sentence of imprisonment

exceeding one year and one month, add 3 points

under § 4A1.l(a) for each such sentence. (2) In

any other case, (A) add 2 points under § 4A1.l(b)

for each adult or juvenile sentence to confinement

of at least sixty days if the defendant was released

from such confinement within five years of his

commencement of the instant offense; (B) add 1

point under § 4A.1.1(c) for each adult or juvenile

sentence imposed within five years of the

defendant’s commencement of the instant offense

not covered in (A). U.S.S.G. § 4A1.2(d).

Defendant contends that his previous juvenile

offenses fall under subsection (2)(B) instead of

(2)(A) of this provision.

Defendant was placed on probation on December

11, 1990, for two counts of battery of a law

enforcement officer. His probation was revoked in

March 1991, at which time he was ordered into "the

custody of the state secretary of social and

rehabilitation services." The secretary ordered

defendant transported to the Youth Center at

Larned, Kansas, where he was confined until

January 10, 1992.

[10] Defendant first argues that placement into the

custody of the state secretary of social and

rehabilitation services is not a "confinement" within

the meaning of U.S.S.G. § 4A1.2(d)(2)(A). Section

4A1.2(d)(2)(A) requires the addition of two points

"for each adult or juvenile sentence to confinement

of at least sixty days." Although "sentence of

confinement" is not defined in the Guidelines,

"sentence of imprisonment" is defined as "a sentence

of incarceration and refers to the maximum sentence

imposed." U.S.S.G. §4A1.2(b).

While this court has not yet addressed the issue,

the Sixth and Eleventh Circuits have held that

commitment to the custody of the state’s juvenile

authority constitutes "confinement" within the

meaning of U.S.S.G. § 4A1.2(d)(2)(A). United

States v. Fuentes, 991 F.2d 700, 702 (11th

Cir.1993); United States v. Kirby, 893 F.2d 867,

868 (6th Cir.1990); United States v. Hanley, 906
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F.2d 1116 (6th Cir.), cert. denied, 498 U.S. 945,

111 S.Ct. 357, 112 L.Ed.2d 321 (1990). In each

case, the defendant’s criminal history included a

juvenile adjudication at which the defendant was

committed to the custody of the appropriate state

agency. The state agency then placed each

defendant in a confinement facility.

Here, defendant’s situation is materially

indistinguishable from the circumstances in Fuentes

and Kirby. Defendant was confined to the Larned

Youth Center by order of the secretary, in whose

custody he was placed by the court. His

confinement was involuntary, so that he was not free

to leave the Youth Center. We therefore hold that

defendant’s placement into the custody of the state

secretary of social and rehabilitation services was a

"confinement" within the meaning of U.S.S.G. §

4A1 .2(d)(2)(A).

[11] Defendant next argues that because the orders

committing him to the secretary’s custody lacked a

release date, they cannot be considered sentences to

confinement of "at least sixty days" under U.S.S.G.

§ 4A1.2(d)(2)(A). Defendant bases this argument

on the commentary to section 4A1.2, *1096 which

states that the "length of a sentence of imprisonment

is the stated maximum... [C]riminal history points

are based on the sentence pronounced, not the length

of time actually served." U.S.S.G. § 4A1.2,

comment. (11. 2). The application note to section

4A1.2 gives several examples to clarify the meaning

of "stated maximum”:

[I]n the case of a determinate sentence of five

years, the stated maximum is five years; in the

case of an indeterminate sentence of one to five

years, the stated maximum is five years; in the

case of an indeterminate sentence for a term not to

exceed five years, the stated maximum is five

years; in the case of an indeterminate sentence for

a term not to exceed the defendant’s twenty-first

birthday, the stated maximum is the amount of

time in pretrial detention plus the amount of time

between the date of sentence and the defendant’s

twenty-first birthday.

Id. The application note does not include an

example which mirrors the sentence that defendant

received. Clearly, the list of examples is meant to

be illustrative rather than exclusive.

In defendant’s case, the orders placing him into

the secretary’s custody lacked a maximum sentence.
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Under Kansas law, however, a juvenile committed

to the custody of the secretary must be released upon

reaching twenty-one years of age. Kan.Stat.Ann. §

38—1675 (1993). The maximum sentence was thus

for a term not to exceed defendant’s twenty-first

birthday.

[12] Defendant’s reliance on the application note’s

admonition against using the length of time actually

served is misplaced. The Guidelines contemplate

offenses for which a defendant is sentenced to more

time than is actually served. Although the actual

time served should not be considered the "sentence

to confinement," the time served is evidence of the

maximum sentence of imprisonment in cases of

indeterminate sentencing. Here, defendant actually

served more than sixty days. Thus, the maximum

time defendant could have been confined exceeded

sixty days. Cf. Fuentes, 991 F.2d at 702.

Consequently, the district court properly adopted the

presentence investigation report’s finding that

defendant received a " sentence to confinement of at

least sixty days. "

V. Conclusion

For these reasons, the judgment of the district

court is AFFIRMED.

END OF DOCUMENT
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(Cite as: 1994 WL 805243 (W.D.N.Y.))

UNITED STATES of America,

v.

Richard I. JOHNSON, Sr., Richard I. Johnson, Jr., Joseph Rosinski and Joan

Chuba, Defendants.

92-CR-39A.

United States District Court, W.D. New York

Aug. 09, 1994.

Patrick H. NeMoyer, U.S. Atty., Martin J. Littlefield, Asst. U.S. Atty., of

counsel, Buffalo, NY, for U.S.

Rodney O. Personius, Buffalo, NY, for defendant Johnson, Sr.

Robert L. Boreanaz, Buffalo, NY, for defendant Johnson, Jr.

Mark J. Mahoney, Buffalo, NY, for defendant Rosinski.

David G. Jay, Buffalo, NY, for defendant Chuba.

ORDER

ARCARA, District Judge.

*1 This case was referred to Magistrate Judge Leslie-G. Foschio, pursuant

to 28 U.S.C. s 636(b)(l), on March 11, 1992. Defendants filed motions for

pretrial discovery, including further particulars, for severance, to strike
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The Government acknowledges its responsibility under Brady v. Maryland, 373

U.S. 83 (1963) and Giglio v. United States, 405 U.S. 150 (1972). The court

directs that all Brady material, including impeachment material, be

disclosed to the defense no later than thirty days prior to the commencement of

trial.

(f) Jencks Act material.

The Jencks Act provides that a defendant in a federal criminal trial, after a

government witness has testified on direct examination, is entitled to receive,

for purposes of cross—examination, any statements of the witness, in the

government’s possession which relate to the subject matter on which the witness

has testified. See 18 U.S.C. s 3500(b). The district court may not, over

the government’s objection, compel early disclosure of Jencks Act material.

See United States v. Percevault, 490 F.2d 126, 131 (2d Cir.1974); United

States v. Washington, 819 F.Supp. 358, 367 (D Vt.1993). In this case, the

Government has stated that it will disclose Jencks Act material shortly before

trial, and the court cannot order disclosure at an earlier or more definite

time. Defendants’ motion for early disclosure of Jencks material is DENIED.

(g) Rule 404(b) Evidence.

The Defendants seek disclosure of all evidence that the Government intends to

offer pursuant to Fed.R.EVid. 404(b). The Government has stated that it does

not intend to offer any such evidence in its direct case, but reserves the
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right to respond to any defense propounded through cross—examination or by

direct evidence. The Defendants regard this response as a Government attempt

to evade its disclosure responsibility.

Rule 404(b) requires the prosecution in a criminal case to provide reasonable

notice in advance of trial of the general nature of any evidence of other

crimes, wrongs, and acts it intends to introduce at trial. The Advisory

Committee Notes to the 1991 amendment to the rule state that such notice is

required "regardless of how [the Government] intends to use the extrinsic act

evidence at trial, i.e., during its case—in—chief, for impeachment, or for

possible rebuttal." Accordingly, the court directs the Government to disclose

all Rule 404(b) evidence which it intends to offer against the Defendants to

the defense no later than thirty days prior to the commencement of trial or no

later than the date of the pretrial conference with Judge Arcara whichever is

earlier in sufficient detail to permit defense counsel to prepare and file

appropriate motions in limine on the issue of admissibility, if counsel is so

inclined. To the extent provided above, the motion for disclosure of Rule

404(b) evidence is GRANTED.

2. Severance.

The Government has consented to a severance of the "bankruptcy” counts (Counts

XVI—XXI) from the "hazardous waste" counts (Counts I-XV), and will try the two

conspiracies separately from this Indictment. Accordingly, the motions for
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UNITED STATES of America, Plaintiff,

v.

Perl Glen VAN PELT, Edith Wacker, aka "Edie", Edith T. Wacker, aka "Louie",

John Lee Wacker, Susan Mary Boyle, aka "Van Pelt", Leroy Allen Cooley and

Michael L. Lipp, aka "Mike", Defendants.

Nos. 92-40042-Ol—SAC to 92-40042-07—SAC.

United States District Court, D. Kansas.

Dec. 1, 1992.

Lee Thompson, U.S. Atty., Gregory G. Hough, Asst. U.S. Atty., for U.S.

Wendell Betts, Frieden, Haynes & Forbes, Topeka, Kan., for Perl Glen Van Pelt.

Allan A. Hazlett, Topeka, Kan., for Lewis T. Wacker.

F.G. Manzanares, Topeka, Kan., for John Lee Wacker.

Matthew B. Works, Works, Works & Works, P.A , Topeka, Kan., for Susan Mary

Boyle.

Alex Boyle, Lawrence, Kan., Custodian.

James G. Chappas, James G. Chappas, Chtd., Topeka, Kan., for Leroy Allen

Cooley.

John J. Ambrosio, John J. Ambrosio, Chtd., Topeka, Kan., for Michael L. Lipp.

MEMORANDUM AND ORDER
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Notwithstanding that ruling, the government is required to disclose all

favorable material evidence relevant to the defendant's guilt or punishment.

[FN10] The government is reminded of its continuing obligation under Brady.

In accordance with that duty, the government shall furnish any favorable

material evidence relevant to the guilt or punishment of the defendant,

including impeachment evidence (such as evidence of bias or motive) that it

possesses as a result of the plea negotiation process.

Motions for disclosure of 404(b) evidence (Dk. 27 and 36):

Leroy Cooley seeks an order requiring the government to disclose whether or

not it intends to introduce any 404(b) evidence. Michael Lipp requests that

the United States provide all material which will be offered pursuant to Rule

404(b) ten days before trial.

The government indicates that it intends to produce evidence in its case in

chief of certain drug offense convictions of the defendants. See Government’s

brief, page 16. The government has apparently given each defendant a copy of

the "rap sheets" of all defendants. The government then specifically lists the

prior convictions of Van Pelt, Boyle, Cooley and Lipp that it plans to

introduce in its case in chief. In addition, the governments' amended notice

(Dk. 92) indicates that it intends to offer certain statements arising from Van

Pelt’s misdemeanor conviction for possession of marijuana in Jewell County,

Kansas, on September 15, 1977. At the time of sentencing, Van Pelt apparently
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stated that "[i]n the days of prohibition, bootleggers used water to dilute the

liquor. In the world of marijuana today, I provide the water."

*13 The government otherwise opposes the defendants’ motion for pretrial

disclosure of 404(b) evidence that it plans to produce at trial. The

government contends that the defendants are not entitled to pretrial disclosure

of either 404(b) evidence.

Rule 404(b) provides:

(b) Other crimes, wrongs, or acts.

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It may,

however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident, provided that upon request by the accused, the prosecution

in a criminal case shall provide reasonable notice in advance of trial, or

during trial if the court excuses pretrial notice on good cause shown, of the

general nature of any such evidence it intends to introduce at trial. (As

amended Mar. 2, 1987, eff. Oct. 2, 1987; Apr. 30, 1992, eff. Dec. 1, 1991.)

The 1991 Amendment "adds a pretrial notice requirement in criminal cases and

is intended to reduce surprise and promote early resolution of the issue of

admissibility." 1991 Amendment Advisory Notes. "The Rule expects that counsel

for both the defense and the prosecution will submit the necessary request and
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information in a reasonable and timely fashion." Id.

The government correctly argues that it is not required to fully disclose all

404(b) evidence prior to trial. In United States v. Williams, 792 F.Supp.

1120 (S.D.Ind.1992), the defendants requested that the government provide the

specific evidence which it intended to offer under Rule 404(b). The court

commented:

In the present case, the Defendants have requested that the Government

provide the specific evidence which it intends to offer under Rule 404(b).

Again, the Rules of Evidence are not rules of discovery. The purpose of the

Rule 404(b) notice provision, to prevent surprise during trial, does not

support providing a defendant with materials which the Government possesses and

plans to offer at trial. Instead, the Defendants need only receive sufficient

notice "to apprise the defense of the general nature of the evidence of

extrinsic acts." Fed.R.Evid. 404 (Notes of Senate Committee on the Judiciary

on the 1991 Amendment). Nothing in the rule indicates that the defendant is

entitled to receive documents or other evidence from which the Government

derives the prior bad act evidence. The Government merely need provide the

Defendants with information sufficient to indicate the general nature of the

evidence. In this instance, the court was not presented with specific facts

from which to determine what reasonable notice might entail. In the absence of

such specific circumstances, only these general guidelines come into play.
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792 F.Supp. at 1134.

Other courts, relying on the language of the Rule and the advisory comments

have also concluded that the Government only need supply the defense with the

general nature of the evidence of extrinsic acts. See United States v.

Alex, 791 F.Supp. 723, 728 (N.D.Ill.1992) (defendant’s demand for specific

evidentiary detail including dates, times, places and persons involved is

wholly overbroad; Rule 404(b) only requires the government to disclose the

general nature of such evidence it intends to introduce at trial); United

States V. Sims, No. 92-CR—166, 1992 WL 295672, 1992 U.S.Dist. Lexis 14619,

at *2—4 (N.D.Ill. September 28, 1992) (same); United States v. Swano, No. 91—

CR—477-02-O3, 1992 WL 137588, 1992 U.S.Dist. Lexis 7554, at *16—17 (N.D.Ill.

May 29, 1992) (Rule 404(b) not a tool for discovery; defendants’ requests for

specific dates, times, places, persons, etc ..., well beyond scope of Rule

404(b)); but see United States v. Melendez, No. 92 Crim. O47 (LMM), 1992 WL

96327, 1992 U.S.Dist. LEXIS 5616, at *1 (S.D.NeW York April 24, 1992) ("Rule

404(b) will be satisfied if the notice to be given by the government identifies

each crime, wrong or act by its specific nature (e.g., sale of cocaine), place

(e.g., New York City), and approximate date (e.g., July 1986) to the extent

known by the government.").

*14 The government has apparently supplied the defendants with fairly

detailed descriptions of the 404(b) evidence it plans to introduce at trial,
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thereby satisfying the notice requirements of 404(b). The government is

apparently aware of its obligation to provide the defendants general notice of

the type of 404(b) evidence it plans to introduce at trial.

During oral argument and in his brief, counsel for Michael Lipp requested that

the government be given a day certain by which it would provide notice of

404(b); thereafter the government would be precluded from introducing any new

404(b) evidence not previously disclosed. This request is denied. The

defendant correctly notes that late disclosure of 404(b) evidence can

potentially hamper the defendant’s ability to prepare a defense to that

evidence. Rule 404(b) requires the prosecution upon request to "provide

reasonable notice in advance of trial, or during trial if the court excuses

pretrial notice on good cause shown...." Therefore, if the government can

demonstrate good cause the court may allow previously undisclosed 404(b)

evidence even during trial. In addition, in determining the admissibility of

any evidence the court may consider the unfair prejudice to the defendant. See

Fed.R.EVid. 403.

The defendants’ motions for pretrial disclosure of 404(b) evidence is granted

in part and denied in part.

Motions for disclosure of grand jury minutes (Dk. 48 and 24:

Pursuant to Fed.R.Crim.P. 6(e), John Wacker and Leroy Cooley seek a copy of

the grand jury minutes in this case. The defendants contend that a copy of the
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UNITED STATES of America, Plaintiff,

v.

Marco DAMICO, et al., Defendants.

No. 94 CR 723.

United States District Court, N.D. Illinois, Eastern Division.

April 10, 1995.

MEMORANDUM AND ORDER

MANNING, District Judge.

*1 Defendants [FNl] were charged by indictment in the action USA v. Damico

et al., 94 CR 723 (N.D.Ill.l994). The lO-count indictment alleges that

defendants Marco Damico, Anthony R. Dote, Robert M. Abbinanti, and unknown

others were engaged in an enterprise referred to as the "Damico Enterprise."

The indictment further alleges that the Enterprise obtained income for the

defendants through illegal activities which affected interstate commerce. More

specifically, the alleged racketeering activity consisted of:

(a) operation of illegal gambling businesses, in violation of Title 18

U.S.C. S 1955;

(b) Extortion, attempt to commit extortion, and conspiracy to commit
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agreed to tender all material relating to Mr. Cooley no later than April 17,

1995.

Defendant A. Dote’s Motion to Require Notice of Intention of Use (sic) Other

Crimes, Wrongs or Acts Evidence.

Defendant M. Damico’s Motion For Notice of 404(b) Material Sixty Days in

Advance of Trial.

Defendant Anthony Dote requests that the government be required to give notice

of its intention to offer evidence at trial under Rule 404(b) Other Crimes

Wrongs or Acts which provides the following:

”... (b) Other Crimes, Wrongs, or Acts. Evidence of other crimes, wrongs, or

acts is not admissible to prove the character of a person in order to show

action in conformity therewith. It may, however, be admissible for other

purposes, ... the prosecution in a criminal case shall provide reasonable

notice in advance of trial, or during trial if the court excuses pretrial

notice on good cause shown, of the general nature of any such evidence if it

intended to introduce at trial."

*4 Fed.R.Evid. 404. The government in its consolidated response replies

that during the Rule 2.04 Conference, it offered to give the defendant notice

of any 404(b) evidence intended to be used against him two weeks prior to

trial, in accordance with the reasonable notice requirements of the rule.

However, at the March~9 hearing the government agreed to provide the material
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by April 24, 1995.

Pursuant to Rule 404(b) the government shall provide reasonable notice ... on

good cause shown, of the general nature of any such evidence it intends to

introduce at trial. The defendant suggests that 404(b) should be extended not

only to the general nature of any "other acts" evidence, but also specific

evidentiary detail, to include dates, times, locations, participants, etc. The

plain language of the rule gives no specific form of notice.

The Advisory Committee considered and rejected a requirement that the notice

satisfy the particularity requirements normally required of language used in a

charging instrument. Fed.R.Evid. 404(b), Advisory Committee Notes. The

Committee opted for a generalized notice provision which requires the

prosecution to apprise the defense of the general nature of the evidence of

extrinsic acts. Id. The committee did not intend for the Rule to supersede

other rules of admissibility or disclosure such as the Jencks Act, 18

U.S.C. s 3500, et seq. "nor require the prosecution to disclose directly or

indirectly the names and addresses of its witnesses." This court agrees with

the government that the plain language of the rule itself, precludes the

evidentiary detail the defendant seeks. Furthermore, the government has

represented to the defendants and the court that it will provide the Rule

404(b) evidence which it intends to use in its case-in—chief through the

submission of its Rule 404(b) proffer by April 24, 1995.
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Additionally, this court is not precluded from examining in camera the

specific 404(b) evidence which the government intends to offer before it is

offered or even mentioned during trial. Fed.R.Evid. 404(b). Senate Judiciary

Committee. This court may require the government to disclose to it the

specifics of such evidentiary detail which the court must consider in

determining admissibility. Id. Hence, this court denies this portion of

Dote’s request for evidentiary specificity because he is not entitled to such

information, and grants the remainder of in part his motion as set forth above,

with directions to the government that these materials be provided no later

than April 24, 1995. This ruling applies to all defendant’s.

Damico also seeks an order from the Court requiring the government to give

notice of its intent to offer 404(b) evidence sixty days in advance of trial.

The government states that during the Rule 2.04 Conference, it offered to give

defendant notice of any 404(b) evidence it intended to use against him two

weeks prior to trial, in accordance with the reasonable notice requirements of

the rule. As indicated above, the motion is allowed and the government is

directed (and has agreed) to provide the material by April 24, 1995.

*5 Anthony Dote seeks disclosure of "specific instances of conduct" of any

defendant according to Rule 608(b). [FN4] In response, the government argues

that under the law no pretrial disclosure is necessary or appropriate.

United States v. Alex, 791 F.Supp. 723, 728, 728—29 (N.D.Ill.l992). The
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UNITED STATES of America, Plaintiff,

v.

David A. AGUNLOYE, Defendant.

No. 95 CR 45.

United States District Court, N.D. Illinois.

June 1, 1995.

MEMORANDUM OPINION AND ORDER

ALESIA

*1 In this case, the defendant is charged in a five

count indictment with various offenses, including

conspiracy to launder the proceeds of narcotics

trafficking. The defendant has filed four pretrial

motions. The court addresses each in turn.

A. Motion to Require the Government to Disclose

Whether It Will Rely on Evidence of Similar

Crimes, Wrongs or Acts

Defendant moves this court to require the

government to provide notice of intention to use

other crimes, wrongs or acts as evidence pursuant to

Federal Rule of Evidence 404(b). [FNl]

Specifically, the defendant requests production of

the following information: the dates, times, places,

and persons involved in said other crimes, wrongs,

or acts; the statements of each participant; the

documents which contain such evidence, including

when the documents were prepared, who prepared

them, and who has possession of them; and the

issue or issues to which the government believes

such evidence may be relevant. The government,

meanwhile, agrees to comply with the notice

requirement no later than two weeks before trial but

objects to the specificity of the information sought

by the defendant.

The law is clear that Rule 404(b) imposes a duty

on the government only to "provide reasonable

notice in advance of trial of the general nature of

any such evidence ..." and is not a tool for open

ended discovery. FED. R. EVID. 404(b)

(emphasis added); United States v. Sims, 808

F.Supp. 607, 611 (ND. 111.1992). As far as the

amount of notice that the government must give, the

court finds that, in this case, two weeks does

constitute reasonable notice. Meanwhile, with
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respect to the content of the notice, the court holds

that Agunloye’s demand for specific evidentiary

detail is wholly overbroad. Sims, 808 F.Supp. at

611. Therefore, insofar as the government has

agreed to abide by the notice requirements of Rule

404(b), the motion is denied as moot. To the extent

the defendant requests notice beyond the

requirements of 404(b), defendant’s motion is

denied.

B. Motion to Disclose

In this motion, the defendant seeks to have the

government divulge all evidence that the

government may attempt to introduce under Federal

Rules of Evidence 803 and 804. The defendant cites

no authority, however, for this broad-sweeping

request. Furthermore, the court is aware of no such

authority. See United States v. Russo, 87 CR 501,

1988 WL 58594 (ND. 111. June 1, 1988).

Therefore, defendant’s motion is denied with one

exception. The government is directed to comply

with the notice provisions of Rules 803(24) and

804(b)(5) by August 18, 1995, in the event it

intends to admit such evidence.

C. Motion for Preservation of Agent’s Notes

The defendant also moves the court to enter an

order directing the government agents, police

officers, and all federal or state informants involved

in the case to retain and preserve all of their typed

or handwritten notes made in relation to the case.

The motion is denied as moot given that the

government has instructed the agents to preserve

their notes. Government’s Consolidated Response

to Defendant Agunloye’s Pretrial Motions, at 3.

D. Motion for Statements of the Defendant

*2 In this motion, the defendant seeks the

substance of all statements, written, oral, and

recorded, that the government will seek to admit

under Federal Rule of Evidence 801(d)(2). Based

on the government’s representation that it has

already provided the defendant with a full set of

transcripts made from undercover tapes, the

defendant’s motion is denied as moot. See

Govemment’s Consolidated Response, at 4.

The defendant also seeks disclosure of any

statements made by any co—defendant or alleged co-
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conspirator, co-schemer,

 

or witness to any

government agent or any other person, which the

government will seek to admit as evidence under any

rule or theory of evidence. Again, the defendant

cites no authority for such an order and the court

cannot find any. Unless these statements are

exculpatory or impeaching material under Brady v.

Maryland, 373 U.S. 83 (1963), they are not

discoverable under Rule 16. Accordingly, this

portion of the defendant’s motion is denied.

CONCLUSION

Defendant’s motion to require the government to

disclose whether it will rely on evidence of similar

crimes, wrongs, or acts is denied in part and denied

in part as moot. Defendant’s motion to disclose is

granted in part and denied in part. Defendant’s

motion for preservation of agent’s notes is denied as

moot. Defendant’s motion for statements of the

defendant is denied in part as moot and denied in

part.

FN1. Rule 404(b) provides that "[e]vidence of other

crimes, wrongs, or acts is not admissible to prove

the character of a person in order to show action in

conformity therewith. It may, however, be

admissible for other purposes, such as proof of

motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or

accident, provided that upon request by the

accused, the prosecution in a criminal case shall

provide reasonable notice in advance of trial, or

during trial if the court excuses pretrial notice on

good cause shown, of the general nature of any

such evidence it intends to introduce at trial."

FED. R. EVID. 404(b).

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

v.

Mark M. JACKSON, and Robert Martinez, Jr., Defendants.

' Nos. 94-4000l—Ol—SAC, 94-40001—02-SAC.

United States District Court,

D. Kansas.

March 30, 1994.

Defendants, who worked for private psychiatric hospital, were charged with

conspiring to defraud federal government of the faithful services of

Postal Service employee, bribery, aiding and abetting employee’s salary

supplementation, and obstruction of federal grand jury investigation.

Defendants filed various pretrial motions. The District Court, Crow, J., held

that: (1) defendants were not entitled to severance of their trials; (2)

defendants were entitled to 30 days' notice of intent to use prior bad acts

evidence; (3) aiding and abetting salary supplementation was not lesser

included offense of bribery; (4) indictment was sufficient to state offenses

of aiding and abetting salary supplementation and obstruction of justice; (5)

indictment was not multiplicitous; (6) conspiracy could be charged under

"defraud" clause of general conspiracy statute; (7) witness tampering could be

charged under obstruction of justice clause of statute proscribing influencing
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attempts to conceal the crime." United States v. Silverstein, 737 F.2d

864, 867 (10th Cir.1984) (citations omitted). The defendant is wrong in

assuming that Martinez’ statement is inadmissible against him simply

because it was made after the last payment to Garcia. A statement made

after the original conspiracy ends may still be admissible as a statement

made under a separate and distinct conspiracy to obstruct justice. See,

e.g., United States v. Townsley, 843 F.2d 1070, 1084, modified on other

grounds, 856 F.2d 1189 (8th Cir.1988), cert. dismissed, 499 U.S. 944,

111 S.Ct. 1406, 113 L.Ed.2d 461 (1991). Statements are admissible under

801(d)(2)(E) even when the particular conspiracy is not charged in the

indictment. United States v. Beckham, 968 F.2d 47, 51 n. 2

(D.C.Cir.1992); United States v. Coppola, 526 F.2d 764, 770 (10th

Cir.1975). " ’[C]oncealment is sometimes a necessary part of a conspiracy,

so that statements made solely to aid the concealment are in fact made

during and in furtherance of the ... [original] conspiracy.’ " United

States v. Esacove, 943 F.2d 3, 5 (5th Cir.1991). The propriety of

admitting this challenged statement against Jackson is not a resolved

issue.

JOINT MOTION TO COMPEL NOTICE AND DISCLOSURE OF RULE 404(B) EVIDENCE (Dk. 26).

The defendants seek an order compelling the United States to provide at least
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thirty days before trial notice and disclosure of the nature of any evidence of

other crimes, wrongs or acts it intends to introduce at trial in its case—in-

chief, for impeachment, or for possible rebuttal pursuant to Rule 404(b). The

government objects to placing itself in "the impossible position of speculating

about" possible impeachment or rebuttal evidence. At the hearing, the

government represented that the arrangement between Louis Garcia and Bowling

Green Hospital is the only evidence the government intends to use that arguably

falls under Rule 404(b).

[l9][20][21] The pretrial notice requirement was recently added and

became effective December 1, 1991. It was "intended to reduce surprise and

promote early resolution of the issue of admissibility." Fed.R.EVid. 404(b)

Advisory Notes to 1991 Amendment. The Notes also indicate that the notice need

not take a specific form and need only inform the defendant of the ”general

nature of the evidence of extrinsic acts." Id. The notice "need not provide

precise details regarding the date, time, and place of the prior acts,” but it

must characterize the prior conduct to a degree that fairly apprises the

defendant of its general nature. United States v. Long, 814 F.Supp. 72, 74

(D.Kan.1993). The notice requirement "is not a tool for open ended

discovery." United States v. Sims, 808 *1494 F.Supp. 607, 610—11

(N.D.Ill.1992). Nor does it require the government to produce documents or

specific evidence from which the government has learned or will introduce the

Copr. (C) West 1995 No claim to orig. U.S. govt. works

850 F.Supp. 1481 R 75 OF 392 P 121 OF 166 DCT P LOCATE

(Cite as: 850 F.Supp. 1481, *1494)

bad acts. United States v. Williams, 792 F.Supp. 1120, 1134

(S.D.Ind.1992); see United States v. Alex, 791 F.Supp. 723, 728

(N.D.Ill.1992) (Defendant’s "demand for specific evidentiary detail including

dates, times, places and persons involved is wholly overbroad.") Finally, the

Advisory Notes make clear that the prosecution must "provide notice, regardless

of how it intends to use the extrinsic act evidence at trial, i.e., during its

case—in—chief, for impeachment or for possible rebuttal."

[22] If it has not done so already, the government is ordered to comply with

the notice requirement of Rule 404(b) as interpreted above. The court grants

the defendants’ motion for disclosure at least thirty days prior to trial.

JOINT MOTION TO DISMISS (Dk. 28).

Pursuant to Rule 12(b) of the Federal Rules of Criminal Procedure, the

defendants move to dismiss some or all of the counts on the following grounds:

(1) The charge of supplementing a government employees’ salary, 18

U.S.C. s 209, is a lesser included offense of bribing a government employee,

18 U.S.C. s 201(b) (l) (A);

(2) The indictment fails to state an offense of violating 18 U.S.C. s 209;

(3) Count one improperly charges a conspiracy to violate a postal service

code of conduct;

(4) Counts one through thirty—one are multiplicitous because they charge

defendants with conspiring to bribe a government employee thirty one times;
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UNITED STATES of America

v.

Jacob P. WASHINGTON, Robert Hickman and Jerome Washington.

Crim. A. NOS. 92-63—01, 92—63-02 and 92—63—05.

United States District Court,

D. Vermont.

March 5, 1993.

Three defendants charged with conspiring to distribute cocaine filed motions

to sever and discovery motions. The District Court, Parker, Chief Judge, held

that: (1) spillover effect of retaliation charge against one defendant, and

related murder, were not so highly prejudicial to codefendants charged with

drug and weapons offenses so as to warrant severance; (2) defendant failed to

establish antagonistic defense so as to justify severance; (3) procedural

devices would prove sufficient and effective in protecting defendant’s right to

fair trial despite joinder of ex—felon weapons charges against codefendant;

and (4) weapon possession offense and witness intimidation offense were part of

series of act related to drug trafficking offenses justifying joinder.

Motions granted in part; denied in part.
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to the defendants in this case one day before the witness to which the material

pertains is scheduled to testify. Under Percevault, this Court does not

have authority to compel earlier disclosure.

.B. Rule 404(b) Disclosure

[29] Two of the defendants, Robert Hickman and Jacob Washington, have moved

this Court to direct the Government to provide notice as contemplated by Rule

404(b) of the Federal Rules of Evidence. Robert Hickman requests an in camera

disclosure to the *368 defendant of Rule 404(b) evidence with specific

requests for the names, addresses, reports, and statements of witnesses the

Government intends to call to offer such evidence. Jacob Washington requests

that the Government specify the accusations that will be made and disclose the

identity of witnesses it will rely on to offer the Rule 404(b) evidence. In

response, the Government simply states that it will comply with the dictates of

the rule.

To the extent that the defendants are constructing an alternative means

of obtaining witness statements prior to trial, the Court refers them to

section II(A) above. Also, no specific time for disclosure was requested by

the defendants. The rule provides only that the Government provide "reasonable

notice in advance of trial." Fed.R.Evid. 404(b). Upon the Government’s

representation that it intends to comply with the dictates of Rule 404(b), the

Court notes that this motion is not ripe and is therefore denied.
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UNITED STATES of America, Plaintiff,

v.

Steve E. WILLIAMS, Bobby Lee Williams, Kimberly D. Gray, Timothy Michael Cott,

Chad Stang, and Joseph Schwiebinz, aka "Joseph Bentor", Defendants.

NOS. 93—40001-Ol—SAC to 93—40001—06—SAC.

United States District Court, D. Kansas.

June 16, 1993.

Lee Thompson, U.S. Atty., Thomas G. Luedke, Asst. U.S. Atty., for U.S.

David R. Gilman, Overland Park, KS, J. Richard Lake, Marilyn M. Trubey, Asst.

Federal Public Defender, Mark W. Works, Rene M. Netherton, Jeanine Herron,

Wendell Betts, John Ambrosio, Topeka, KS, for defendants.

MEMORANDUM AND ORDER

CROW, District Judge.

*1 By the court’s count, the defendants have filed thirty—four pretrial

motions in this case. Having received the government’s response to them and

having heard oral argument on them, the court is ready to rule. A summary of

the charges provides a necessary context.

On April 22, 1993, a ten—count superseding indictment was filed. Count one
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detailed discovery of the government’s factual proof behind the alleged

conspiracy. That the defendants feel hampered by the limited discovery

available under Rule 16 and Brady principles does not empower this court to

legislate alternative discovery devices. The defendants’ arguments go more to

the perceived injustices with discovery in all criminal cases rather than any

inequitable circumstances unique to this case. The mere desire for more

discovery is not a legitimate reason by itself for granting a bill of

particulars. The defendants’ motions for a bill of particulars are denied.

Motion for 404(b) Disclosure (Dk. 38, 40, 52, and 96).

Steve Williams, Tim Cott, Kim Gray and Joseph Schwiebinz ask for the

government to disclose the prior or subsequent convictions, bad acts or

criminal conduct which is not charged in the indictment and which the

government intends to introduce as evidence at trial.

Rule 404(b) of the Federal Rules of Evidence provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It may,

however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident, provided that upon request by the accused, the prosecution

in a criminal case shall provide reasonable notice in advance of trial, or

during trial if the court excuses pretrial notice on good cause shown, of the
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UNITED STATES of America, Plaintiff,

v.

Gus ALEX, et al., Defendants.

NO. 91 CR 727.

United States District Court, N.D. Illinois, E.D.

April 17, 1992.

Defendant was indicted for RICO conspiracy based upon acts of extortion,

intimidation, and arson filed various pretrial motions. The District

Court, Alesia, J., held that: (l) defendant was not entitled to production of

government witness list; (2) defendant was not entitled to production of

government witness statements; (3) government was required to tender all rough

notes not previously produced to court for in camera inspection; (4) defendant

was entitled to advance notice of other crimes evidence which government

intended to use at trial; (5) defendant was entitled to scientific reports

produced by government experts; and (6) government was required to provide

defendant with Brady and Giglio materials.

So ordered.

See also 788 F.Supp. 359.
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Kendall, 665 F.2d at 135. Against this backdrop, we briefly address each of

Alex’s requests.

[8] As an initial matter, Alex cites no case law in support of his request

for the names of all persons "known" and "unknown" to the grand jury with

respect to Count One of the indictment. Equally telling, the government

represents that "[t]here are no co—conspirators who were unknown to the grand

jury but who have been subsequently discovered by the government."

(Government’s Response, p. 9.) Accordingly, the court denies Alex’s first and

second requests.

Similarly, in request number six, Alex demands the names of individuals

referred to in paragraphs 21 and 24 of Count One. Once again, Alex cites no

case law in support of his request for the names of unindicted co—

conspirators. The government has identified unindicted co—conspirator James

LaValley. In our view, Alex can adequately prepare for trial without the names

of the other co—conspirators. Alex's sixth request is accordingly, denied.

[9] In three of his requests Alex seeks, among other things, detailed

information regarding dates, places and parties present when he allegedly

received a share of extortion proceeds and street tax proceeds collected by the

Lenny Patrick Street Crew. In addition, he requests specific information on

all occasions when he and others are alleged to have taken acts in furtherance

of the conspiracy. In this court’s View, Alex seeks evidentiary details
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exceeding the proper scope of a bill of particulars. We are satisfied that the

indictment provides sufficient factual details to adequately inform Alex of the

charges he faces. United States v. McAnderson, 914 F.2d 934, 946 (7th

Cir.l990). Alex’s third, fourth and fifth requests are denied.

Finally, in his seventh request Alex seeks the names of all the alleged

victims of the extortionate acts allegedly committed by Alex and his co—

defendants. This portion of Alex’s motion is denied as moot because the

government has filed a bill of particulars specifically identifying the names

and businesses of the alleged victims.

VII. Motion for Pretrial Production of Material Pursuant to the Federal Rules

of Evidence

Alex requests that the court order the government to produce a variety of

information in advance of trial as required by the Federal Rules of Evidence.

The court addresses each category of documents in turn.

A. Motion for Disclosure of "Other Acts" Evidence

Alex filed a motion which seeks notice of the government’s intention to use

evidence during cross—examination, its case—in—chief and rebuttal, which is

admissible at trial pursuant to Federal Rules of Evidence 404(b) and 608(b).

See Federal Rule of Criminal Procedure 12(d)(2). Alex requests that such

notice be provided sixty days prior to trial.

[10] Federal Rule of Evidence 404(b) provides, in relevant part, that "upon
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request by the accused, the prosecution in a criminal case shall provide

reasonable notice in advance of trial, or during trial if the court excuses

pretrial notice on good cause shown, of the general nature of any such evidence

it intends to introduce at trial." Fed.R.Evid. 404(b). By its terms, Rule

404(b) only requires the government to disclose the general nature of such

evidence in intends to introduce at trial. Alex’s demand for specific

evidentiary detail including dates, times, places and persons involved is

wholly overbroad.

[11] In its consolidated response, the government represents that it will

disclose to the defense no later than seven days before the trial of this case

the "other acts" evidence it intends to introduce at trial. The government

makes no mention of whether it intends to introduce any evidence under Rule

608(b). We disagree with Alex's assertion that the amendment to Rule 404(b)

may be read to require the government to give notice of "specific instances of

conduct" evidence under Rule *729 608(b) it intends to offer for impeachment

purposes. Accordingly, the government is ordered to inform the defendants and

the court of Rule 404(b) evidence, if any, it intends to use at trial on or

before April 22, 1992.

B. Data Forming the Basis for Opinion Testimony

[12] Alex requests that the court order the government to provide him with

information relating to lay and expert witnesses, including production of
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UNITED STATES of America, Plaintiff,

v.

Clarence E. LONG and Joseph A. LUGO,

Defendants.

Crim. A. Nos. 92-40040—01DES, 92-40040-O2DES.

United States District Court,

D. Kansas.

March 1, 1993.

Defendant moved to exclude other crimes

evidence. The District Court, Saffels, Senior

District Judge, held that government’s notice of

intent to use other crimes evidence was insufficient.

Ordered accordingly.

[1] CRIMINAL LAW Q? 374

110k374

"Generalized notice provision" of rule governing

admissibility of extrinsic acts evidence requires

prosecution to apprise defense of general nature of

evidence of extrinsic acts. Fed.Rules Evid.Rule

404(b), 28 U.S.C.A.

[2] CRIMINAL LAW $2 374

110k374

Trial court has discretion to determine whether

particular notice that government will introduce

extrinsic acts evidence is not reasonable due to

incompleteness. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[3] CRIMINAL LAW @- 374

1 10k374

Requirement that government provide defendant

with notice that it will admit extrinsic acts evidence

is prerequisite to admissibility of that evidence.

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[4] CRIMINAL LAW 4%.» 374

1 10k374

Govemment’s notice of its intent to use other crimes

evidence was insufficient; although notice named

witness who would testify against defendant, it did

not describe nature of conduct government intended

to introduce through witness. Fed.Rules Evid.Rule

404(b), 28 U.S.C.A.

Page 1

[5] CRIMINAL LAW 6: 374

110k374

Although govemment’s notice of intent to use other

crimes evidence did not comply with rule governing

admissibility of other crimes evidence, government

was not precluded from introducing the evidence at

trial; sufficient time remained before trial for

government to amend notice to provide defendant

with sufficient information regarding intended

evidence to enable defendant to file motion in limine

to contest its admissibility if he chose to do so.

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[6] CRIMINAL LAW 6:) 374

110k374

Although rule governing admissibility of extrinsic

acts does not require government to do so, it should

consider including in its notice specific purpose,

among those listed in rule, for which evidence is

intended to be introduced at trial. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[7] CRIMINAL LAW «7» 374

110k374

Government seeking to use extrinsic acts evidence

has ultimate burden of showing how defendant’s

past acts are relevant to disputed issue in case.

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[8] CRIMINAL LAW Q: 374

110k374

While government seeking to use extrinsic acts

evidence need not provide precise details regarding

date, time, and place of prior acts it intends to

introduce, or source of evidence, it must

characterize conduct to sufficient degree to apprise

defendant , of its general nature. Fed.Rules

Evid.Ru1e 404(b), 28 U.S.C.A.

*73 Lee Thompson, US Atty., Gregory G.

Hough, Asst. US. Atty., for plaintiff.

Frank Y. Hill, Jr., Boeme, TX, Thomas D.

Haney, Topeka, KS, for Clarence E. Long.

William J. Skepnek, Stevens, Brand, Golden,

Winter & Skepnek, Lawrence, KS, for Joseph A.

Lugo.

MEMORANDUM AND ORDER
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SAFFELS, Senior District Judge.

This matter is before the court on the motion of

defendant Lugo to exclude Rule 404(b) evidence

(Doc. 70).

On January 8, 1993, Defendant Lugo, through his

counsel, sent a written request to the United States

Attomey’s office, pursuant to Fed.R.Evid. 404(b),

seeking reasonable notice of the govemment’s intent

to introduce evidence of other crimes, wrongs, or

acts. The government had previously orally advised

defendant Lugo’s counsel that it might use such

evidence on cross-examination of either defendant,

or on rebuttal. On February 18, 1993, the Assistant

United States Attorney wrote to Lugo’s counsel,

advising that:

pursuant to 404(b), the Government will introduce

evidence of all of the matters disclosed to you,

your client, Mr. Haney and his client during

discovery in this matter. Particularly, be advised

that Mr. Messineo will testify consistent with his

prior statement, a copy of which has been

previously provided to you.

The defendant contends that this notice is inadequate

because it is overbroad and unduly general.

Specifically, he argues that the notice provides him

insufficient information on which to base a motion

in limine to determine the admissibility of the

evidence the government intends to introduce. In

addition, he contends that the statement referring to

Mr. Messineo fails to describe the acts to which he

will testify, or how they might be material to this

case. As a remedy, defendant Lugo seeks an order

of this court precluding the government from

introducing any evidence of prior crimes, wrongs,

or acts.

In response, the government contends that Lugo’s

counsel was previously provided a copy of

Messineo’s statement. The government argues that

it is not required to disclose before trial all evidence

it intends to introduce under Rule 404(b). Rather, it

need only provide the defense with the general

nature of the evidence of extrinsic acts.

Rule 404(b) was amended effective December 1,

1991, to require the government, upon request by

the defendant, to provide

reasonable notice in advance of trial, or during

trial if the court excuses pretrial notice on good

cause shown, of the general nature of any such

Page 2

evidence it intends to introduce at trial.

[1][2][3] The purpose of the 1991 amendment is

to reduce surprise and promote early resolution of

the issue of admissibility. The "generalized notice

provision" requires the prosecution to "apprise the

defense of the general nature of the evidence of

extrinsic acts." See Advisory Committee Note to

1991 Amendments, reprinted in 22 Charles A.

Wright & Kenneth W. Graham, Jr., Federal Practice

and Procedure § 5231, at 341-42 (Supp.1992)

(hereinafter "Advisory Committee Notes"). The

court has the discretion to determine whether a

particular notice is not reasonable due to

incompleteness. Id. The notice requirement is a

prerequisite to admissibility of the Rule 404(b)

evidence. Id. Hence the offered evidence is

inadmissible if the court determines that the notice

requirement has not been met. Id.; see United

States v. Williams, 792 F.Supp. 1120, 1134 n. 19

(S.D.Ind.1992). Although the amendment itself

does not prescribe sanctions for failure to provide

notice, the court in its discretion may enter

appropriate orders. See Advisory Committee Notes.

[4] In this case, the court finds that the

government’s notice is inadequate to comply with

the notice prerequisite. to the admissibility of Rule

404(b) evidence. The notice does not provide the

defendant information concerning the general nature

of the evidence the government intends to introduce,

as the rule expressly requires. At best, the notice

simply forewams the defendant that the govemment

intends to introduce evidence of other crimes,

wrongs, or acts. Although the government’s notice

states the name of a *74 government witness who

will testify consistent with his prior statement, the

notice itself does not describe the nature of the

defendant’s prior conduct the government intends to

introduce through Mr. Messineo. [FNl]

FNl. The notice provision does not require the

government to disclose the names of its witnesses.

See Advisory Committee Notes. The fact that the

prosecution did so in this case, however, does not

eliminate its obligation to notify the defendant

concerning the general nature of the evidence the

government intends to introduce pursuant to Rule

404(b).

[5] Although the notice does not comply with

Rule 404(b), the court does not agree with the
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plaintiff’s argument that the government should be

precluded from introducing Rule 404(b) evidence at

trial.. The court finds that sufficient time remains

before trial for the government to amend its notice

to provide the defendant with sufficient information

regarding the intended evidence to enable the

defendant to file a motion in limine to contest its

admissibility if he chooses to do so.

Contrary to the government’s arguments, the

defendant does not seek unduly detailed information

concerning the prior acts the government intends to

introduce under Rule 404(b). Compare United

States v. Alex, 791 F.Supp. 723, 728

(N.D.Ill.1992) (defendant’s demand for specific

evidentiary detail, including dates, times, places,

and persons involved, determined wholly

overbroad). Rather, the defendant simply seeks

notice of the general nature of such evidence to

permit pretrial resolution of the issue of its

admissibility. This is exactly what the amended rule

requires.

[6][7] The government shall provide information

to the defendant regarding the general nature of the

evidence it intends to introduce pursuant to Rule

404(b). Although the rule does not require the

government to do so, it should consider including in

its notice the specific purpose, among those listed in

the rule, for which the evidence is intended to be

introduced at trial. The government, of course, has

the ultimate burden of showing how the defendant’s

past acts are relevant to a disputed issue in this case.

See United States V. Harrison, 942 F.2d 751, 759

(10th Cir.1991).

[8] While the government need not provide

precise details regarding the date, time, and place of

the prior acts it intends to introduce, or the source

of the evidence, it must characterize the conduct to a

sufficient degree to apprise the defendant of its

general nature. See, e.g., United States v. Van Pelt,

Nos. 92-40042-01-SAC to -07-SAC, 1992 WL

371640, at *14 (D.Kan. December 1, 1992)

(government provided ”fairly detailed descriptions“

of the evidence, thereby satisfying the notice

requirement); but cf. Advisory Committee Notes

(notice need not satisfy the particularin

requirements normally required of language used in

a charging document). The government must give

enough information in the notice to apprise the

defendant of the kind of prior conduct the

Page 3

government intends to use in evidence against him at

trial. "

IT IS BY THE COURT THEREFORE

ORDERED that the government shall provide

defendant Lugo the notice required by Rule 404(b),

as further described in this order, on or before

March 8, 1993.

IT IS FURTHER ORDERED that such notice

shall provide sufficient information concerning the

nature of the evidence the government intends to

introduce pursuant to Rule 404(b) to permit the

defendant to prepare a motion in limine to contest its

admissibility, if defendant desires to do so.

IT IS FURTHER ORDERED that the defendant’s

request for an order precluding the government from

introducing any evidence of prior crimes, wrongs,

or acts (Doc. 70) is hereby denied at this time as

premature, with leave to renew if the government

fails to comply with this order in every respect.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

v.

Rufus SIMS, et al., Defendants.

NO. 92 CR 166.

United States District Court,

N.D. Illinois, E.D.

Sept. 28, 1992.

Defendants charged in indictment with various offenses including conspiracy to

possess with intent to distribute heroin and cocaine, "money laundering,"

criminal racketeering and murder filed various pretrial motions. The District

Court, Alesia, J., held that: (l) defendants were not entitled to bill of

particulars; (2) defendants were not entitled to list of government

witnesses; and (3) defendant charged only with "money laundering" was not

entitled to severance.

Motions granted in part, and denied in part.
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[hereinafter Government’s Consolidated Response], at 5.

C. Motion to Require Notice of Intention to Use Other Crimes, Wrongs or Acts

as Evidence

Defendant Delwin Langston moves this court to require the government to

provide notice of intention to use other crimes, wrongs or acts as evidence

pursuant to 404(b) and 608(b). Insofar as the government has agreed to abide

by the notice requirements of Rule 404(b), [FNl] the motion is *611 denied

as moot. See Government’s Consolidated Response, at 7. Rule 404(b) only

requires a statement of the general nature of 404(b) evidence the government

will seek to introduce. With respect to requests seeking information more

specific than Rule 404(b) requires, Langston’s motion is denied as overbroad.

The purpose of the disclosure requirement is to "reduce surprise and promote

early resolution on the issue of admissibility." FED.R.EVID. 404(b) advisory

committee’s note. It is not a tool for open ended discovery. United States

V. Swano, NO. 91 CR 477—02—03, 1992 WL 137588, *6, 1992 U.S.Dist. LEXIS 7554, *

16 (N.D.Ill. June 1, 1992).

FNl. Rule 404(b) provides that "[e]vidence of other crimes, wrongs, or

acts is not admissible to prove the character of a person in order to show

action in conformity therewith. It may, however, be admissible for other

purposes ... provided that upon request by the accused, the prosecution in
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a criminal case shall provide reasonable notice in advance of trial, or

during trial if the court excuses pretrial notice on good cause shown, of

the general nature of any such evidence it intends to introduce at trial."

FED.R.EVID. 404(b).

[2] The defendant seeks production of the following information pursuant to

Rule 404(b): the dates, times, places and persons involved in the specific

crimes or acts; the statements of each participant; the documents which

contain such evidence; and a statement of the issues to which the government

believes such evidence may be relevant. The government objects to the

specificity of the information sought by the defendant. The Senate Judiciary

Committee "considered and rejected a requirement that the notice satisfy the

particularity requirements normally required of language used in a charging

document." FED.R.EVID. 404(b) advisory committee’s note. Instead, the

Advisory Committee "opted for a generalized notice provision which requires the

prosecution to apprise the defense of the general nature of the evidence of

extrinsic acts." Id. No language in the rule or the Committee Notes

supports the discovery of the type of specific information Langston seeks.

Therefore, to the extent Langston requests notice beyond the requirements of

404(b), Langston’s motion is denied.

[3] Defendant Langston also seeks disclosure before trial of the
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government’s intent to use "specific instances of conduct" or Rule 608(b)

material. [FN2] Rule 608(b) restricts the use of specific instances of conduct

of a witness to the cross—examination of that witness and even then at the

discretion of the trial judge. FED.R.EVID. 608(b). Rule 12(d)(2) of the

Federal Rules of Criminal Procedure allows the "defendant [to] request notice

of the government’s intention to use (in its evidence in chief at trial ) any

evidence which the defendant may be entitled to discover under Rule 16 subject

to any relevant limitations in Rule 16." FED.R.CRIM.P. 12(d)(2) (emphasis

added). By its terms, Rule 608(b) evidence may not be used by the government

in its case-in—chief and therefore such evidence is not discoverable under Rule

12 of the Federal Rules of Criminal Procedure. See United States v.

Hartmann, 958 F.2d 774, 789 n. 5 (7th Cir.l992) ("defendants are not entitled

access to Rule 608(b) materials which are not discoverable under FED.R.CRIM.P.

16"); United States v. Cerro, 775 F.2d 908, 914—15 (7th Cir.l985);

United States V. Swano, No. 91 CR 477—02—03, 1992 WL 137588, *6—7, 1992

U.S.Dist. LEXIS 7554, *16—17 (N.D.Ill. June 1, 1992); United States v.

Santillanes, 728 F.Supp. 1358, I360 (N.D.Ill.l990). Therefore, Langston’s

request for notice of the government’s intent to use Rule 608(b) evidence is

denied.

FN2. Rule 608(b) provides that "[s]pecific instances of conduct of a
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witness, for the purpose of attacking or supporting his credibility, other

than conviction of crime as provided in Rule 609, may not be proved by

extrinsic evidence. They may, however, in the discretion of the court, if

probative of truthfulness or untruthfulness, be inquired into on cross—

examination of the witness (1) concerning his character for truthfulness or

untruthfulness, or (2) concerning the character for truthfulness or

untruthfulness of another witness as to which character the witness being

cross—examined has testified."

In summary, Langston’s motion is denied in part as moot since the government

has agreed to provide notice as required under Rule 404(b) and denied in part

insofar as Langston requests information more specific than the notice the

government is required to provide under Rule 404(b) and *612 specific

instances of conduct pursuant to Rule 608(b).

D. Motion for a Bill of Particulars

[4] Defendants Ruby Chambers and Estella Sims have each filed a Motion for a

Bill of Particulars pursuant to Rule 7(f) of the Federal Rules of Criminal

Procedure. Chambers requests the dates, times and locations regarding counts

of the indictment that relate to her. Estella Sims seeks the names of any

witnesses the government intends to call to establish the allegations in the

indictment pertaining to Sims along with the time, place, and persons present.
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UNITED STATES of America, Plaintiff,

v.

GARY D. WILLIAMS, Sheila J. Williams, Defendants.

NOS. IP 9l~l45-CR-Ol, IP 9l—l4S—CR—02.

United States District Court,

S.D. Indiana,

Indianapolis Division.

April 9, 1992.

Defendants moved to compel discovery in criminal case. The District Court,

Tinder, J., held that: (l) statements by coconspirators or codefendants were

not discoverable; (2) defendants were not entitled to pretrial discovery of

exculpatory material; and (3) "reasonable notice" of general nature of

evidence of other crimes, wrongs, or acts that prosecution intends to introduce

at trial is at least ten days prior to start of trial.

Motion granted in part and denied in part.
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available for examination or copying, or both, by other parties at

reasonable time and place. The court may order that they be produced in

court.

Fed.R.Evid. 1006.

Request No. 7

[l6] Defendants next ask that this court order the Government to produce:

All evidence of similar crimes, wrongs, or acts, allegedly committed by

either defendant, upon which the government intends to rely to prove motive,

scheme, opportunity, intent, preparation, plan, knowledge, identity, or absence

of mistake or accident, including all documents relating to any such alleged

"similar acts."

To support this request, the Defendants offer Federal Rule of

Evidence 404(b) which regulates the use of evidence of other crimes, wrongs, or

acts. [FNI7] The rule, regarding the materials requested by the Defendants,

requires the prosecution in a criminal case to "provide reasonable notice in

advance of trial, or during trial if the court excuses pre—trial notice on good

cause shown, of the general nature of any such evidence it intends to introduce

at trial." Fed.R.Evid. 404(b). The Government states that should it seek the

admission of such evidence, "the defendants will be given reasonable notice of

the Government’s intent to use said evidence prior to trial." In essence, the
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dispute concerns the precise meaning of the term "reasonable notice" as used in

Rule 404(b).

FN17. This rule, as amended and effective December 1, 1991, states:

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It

may, however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident, provided that upon request by the accused, the

prosecution in a criminal case shall provide reasonable notice in advance

of trial, or during trial if the court excuses pretrial notice on good

cause shown, of the general nature of any such evidence it intends to

introduce at trial.

Fed.R.Evid. 404(b).

The purpose of the pre—trial notice requirement of Rule 404(b) is "to reduce

surprise and promote early resolution on the issue of admissibility."

Fed.R.Evid. 404(b) (Notes of Senate Committee on the Judiciary on the 1991

Amendment). Further, no specific time limits are stated in the rule and

instead "what constitutes a reasonable request or disclosure will depend

largely on the circumstances." Id. Rule 404(b) clearly requires that the
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Government provide notice to the defendant in "advance of trial." Id. This

Court could, and in certain circumstances may, undertake to weigh and evaluate

each particular situation of 404(b) notice presented to determine the content

of "reasonable notice." However, the need of a defendant to have notice that

404(b) evidence will be offered seems somewhat similar regardless of the

particular case.

Because of this similarity, when a defendant requests the Government to

provide the general nature of any evidence which the Government intends to

admit for the purposes outlined in Rule 404(b), the Government shall give such

notice to the defendant no later than ten days prior to start of the trial. By

receiving notice of the general nature of 404(b) evidence ten days before

trial, surprise is avoided and the defendant has an adequate opportunity to

challenge the admissibility of the information. However, some cases might

present facts which necessitate an earlier disclosure of the use of 404(b)

evidence. In such a case, a defendant is free to offer to the Court any reason

why a deviation from the presumptive ten-day rule is warranted. [FN18] If the

Court finds that "reasonable notice” requires greater than ten days, the Court

may order the Government to notify the defendant of the general nature of

404(b) evidence earlier than ten days before trial. Similarly, if the Court

finds that less than ten days is sufficient or required by *1134 the

circumstances of the case, a downward deviation from the presumptive notice is
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allowable.

FN18. Likewise, the Government may seek to convince the Court that pre—

trial notice should be excused. Under rule 404(b), the Court may excuse

pre-trial notice "on good cause shown." Fed.R.Evid. 404(b).

[17] In the present case, the Defendants have requested that the Government

provide the specific evidence which it intends to offer under Rule 404(b).

Again, the Rules of Evidence are not rules of discovery. The purpose of the

Rule 404(b) notice provision, to prevent surprise during trial, does not

support providing a defendant with materials which the Government possesses-and

plans to offer at trial. Instead, the Defendants need only receive sufficient

notice "to apprise the defense of the general nature of the evidence of

extrinsic acts." Fed.R.Evid. 404 (Notes of Senate Committee on the Judiciary

on the 1991 Amendment). Nothing in the rule indicates that the defendant is

entitled to receive documents or other evidence from which the Government

derives the prior bad act evidence. The Government merely need provide the

Defendants with information sufficient to indicate the general nature of the

evidence. [FNl9] In this instance, the court was not presented with specific

facts from which to determine what reasonable notice might entail. In the

absence of such specific circumstances, only these general guidelines come into
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play.

FN19. The notes of the Senate Judiciary Committee on the 1991 Amendment

indicate that reasonable notice is a condition precedent to the

admissibility of 404(b) evidence. If it is determined that the Government

failed to comply with the notice requirements of rule 404(b), a court would

seemingly have the discretion to refuse to admit such evidence.

With these specific limits, the Defendants’ Request No. 7 will be

GRANTED, and the Government is ordered to provide the Defendants notice, as

defined above, of any evidence which they intend to introduce under Fed.R.Evid.

404(b) no later than ten days prior to the start of trial.

Request No. 8

[18] In their eighth request, Defendants seek:

A list of the witnesses the government intends to call at trial, with any

changes in the list of witnesses to be communicated as they are made. With

respect to any expert witnesses the government intends to call, the name,

address, qualifications, and subject of testimony of such expert, together with

a copy of any report prepared by or for him or her, as well as copies of

financial, accounting, scientific, technical, or other documents uses as backup

by said expert.
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UNITED STATES of America,

v.

Ronald J. GOLDBERG, Defendant.

No. 4:CR—94-0039.

United States District Court,

M.D. Pennsylvania.

June 21, 1994.

Defendant was charged with falsifying court order. Defendant’s court—

appointed attorney moved to withdraw. The District Court, McClure, J., held

that motion would be granted without allowing for substitution of counsel.

Motion granted.
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[13] (10) Motion to review all witnesses’ statements even if not used at

trial by the government. There is no legal authority for this motion, absent

Brady, which requires disclosure only of exculpatory evidence, and does not

require disclosure of all evidence for defense review.

[14] (11) Motion to produce employment files of Bureau of Prisons

personnel and to produce the government’s witness list. The defense is not

entitled to the government’s list of witnesses. Also, staff employment records

are confidential, and Goldberg states no legal reason entitling him to have

access to such files.

[15] (12) Motion to dismiss the indictment for an illegally constituted

grand jury. The grand jury is selected from the same pool of jurors as are

petit juries, see generally 28 U.S C. ss 1861 et seq., in a manner

consistent with 28 U.S.C. s 1863. See Jury Selection Plan for the Middle

District of Pennsylvania, adopted March 17, 1989, docketed to Misc. No. 89—069.

(13) Motion to produce materials pursuant to Fed.R.Evid. 404(b). These

materials are produced pursuant to request directed to the government, not by

motion. Regardless, notice was provided by the government on the record. See

United States’ Notice of Intention to Use Proof of Other Crimes as Evidence

(record document no. 24).

[16][17] (14) Motion to dismiss indictment based upon selective

prosecution. In order to establish a claim of selective or discriminatory

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105308Page159



  

PAGE 1

Citation Page(P) Database Mode

Not Reported in F.Supp. FOUND DOCUMENT P 1 OF 20 DCT P LOCATE

(Cite as: 1994 WL 116086 (S.D.N.Y.))

UNITED STATES of America,

v.

Frank P. ALTIMARI, a/k/a "Alti," Joseph Dinapoli, a/k/a "Joe D.," Julius

Ciancola, a/k/a "Junior," and Cynthia Schott, a/k/a "Cindy," Defendants.

NO. 93 Cr. 650 (LMM).

United States District Court, S.D. New York.

March 25, 1994.

MEMORANDUM AND ORDER

MCKENNA, District Judge.

I.

*1 The indictment in this case, returned on August 4, 1993, charges all

defendants with conspiring from January of 1983 through October of 1991 to

violate 18 U.S.C. s 893 (financing extortionate extensions of credit) (Count

One), and defendants Altimari and DiNapoli with conspiring from March of 1990

through October of 1991 to violate 18 U.S.C. s 894 (collections of

extensions of credit by extortionate means) (Count Two).

Defendants have made various motions, which are disposed of as follows.

II.
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The property whose return Ms. Schott seeks is the "Disputed Property" also

sought by Mr. Altimari. Her motion is granted along with his, for the reasons

set forth in Section 11.5., above.

VI.

Defendants and counsel will appear on March 31, 1994 at 9:30 A.M. for a

conference at which the Court will set a trial date.

SO ORDERED.

FN1. The indictment does, however, allege overt acts——two meetings——in

which Mr. Altimari is said to have participated in 1990. P 4(1) and (m).

FN2. He also asks that the government be required to furnish "those acts

to be considered as similar act evidence under [Fed.R.Evid. 404(b) ]." Id.

at 12—13. As to this category of information, Rule 404(b) supplies the

answer to his motion: "upon request by the accused [which the Court finds

to have been made], the prosecution in a criminal case shall provide

reasonable notice in advance of trial ... of the general nature of any such

evidence it intends to introduce at trial." Fed.R.Evid. 404(b). The

government will, not less than 15 days before trial, advise all defendants,

in writing and in an understandable manner, of the specific prior act

evidence it intends to offer as to each.
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UNITED STATES of America

v.

Elgin RICHARDSON, a/k/a "David Lee," Defendant.

No. 93 Cr. 717 (CSH).

United States District Court,

S.D. New York.

Nov. 17, 1993.

Defendant was charged with mail theft, armed assault of mail carrier,

possession of stolen mail, and use of firearm during and in relation to crime

of violence. On motion to suppress, the District Court, Haight, J., held

that: (1) evidentiary hearing would be conducted on factual disputes raised in

motion to suppress statements; (2) pretrial identification procedure was not

unduly suggestive; (3) handwriting exemplars were admissible; and (4)

government would not be required to provide defendant with detailed notice of

other acts evidence to be introduced at trial.

Ordered accordingly.
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connection is the fact that defendant’s alleged possession of forged documents

led to his arrest on the federal charges.

I conclude that because defendant had not yet been indicted or arraigned on

the federal offenses, defendant’s right to counsel had not attached at the time

of the request for handwriting exemplars notwithstanding defendant’s

representation by counsel on pending unrelated state charges. Therefore,

defendant’s right to counsel was not violated by the postal inspectors’ request

for provision of handwriting exemplars without first notifying his counsel on

the state charges. Defendant’s motion to suppress the handwriting exemplars is

accordingly denied, as is his request for an evidentiary hearing.

Defendant requests that in the event the Court declines to suppress the

exemplars, the Court direct the government to provide defendant with any

reports concerning his handwriting exemplars. The government does not object

to this request. See Government’s Memorandum at 10. Accordingly, the

government is directed to provide any such reports in a timely fashion.

Rule 404(b) Notice of Introduction of Defendant’s Extrinsic Acts

[10] Defendant finally moves this Court to direct the government to provide

defendant notice of any prior bad acts of defendant it intends to introduce at

trial. The government notes that defendant appears to seek notice under

Fed.R.EVid. 404(b). Rule 404(b) requires that "upon request by the accused,

the prosecution in a criminal case shall provide reasonable notice in advance
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of trial ... of the general nature of any [evidence of other crimes, wrongs, or

acts of the accused] it intends to introduce at trial." The government has

agreed to comply with the requirements of Rule 404(b) and represents that it

will provide defendant with such notice within at least 10 days of trial if it

intends to seek the admission of evidence contemplated by that rule.

Government’s Memorandum at 10. Defendant objects to the government’s agreement

to provide notice of only the "general nature" of the extrinsic act evidence it

intends to admit and requests that the government be directed to provide notice

of the "specifics of prior bad acts."

I will not direct that the government provide more than notice of the "general

nature" of the extrinsic acts evidence it will seek to admit because that is

all that is required by the specific language of Rule 404(b) and it is

*576 sufficient to allow the defendant to adequately prepare for trial. See

e.g. United States v. Williams, 792 F.Supp 1120, 1134 (S.D.Ind.l992) (Rule

404(b) requires only provision of "information sufficient to indicate the

general nature of the evidence.")

Accordingly, since the government does not object to the request, the

government is directed to provide any such notice within 10 days of trial,

which is a reasonable amount of time. See id.

CONCLUSION

For the reasons stated above, defendant's motion is denied in its entirety.
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It is SO ORDERED.

END OF DOCUMENT
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UNITED STATES of America,

v.

Alvin MELENDEZ, Defendant.

No. 92 CRIM. O47 (LMM).

United States District Court, S.D. New York.

April 24, 1992.

MEMORANDUM AND ORDER

McKENNA, District Judge.

*1 Defendant’s pretrial motions are disposed of as

follows:

1. The government will advise defendant in

writing not later than 14 days before trial of the

"general nature" of evidence it intends to offer as to

other crimes, wrongs, or acts, whether during the

government’s direct case, during cross-examination

of defendant should he testify, or during the

government’s rebuttal case. Fed.R.Ev. 404(b)

(amended effective December 1, 1991).

Neither Rule 404(b) as amended nor the Advisory

Committee note is particularly helpful as to what is

meant by "general nature." The parties have not

cited case law construing the phrase as used in the

amended Rule, nor has research disclosed any. The

amendment, according to the Advisory Committee,

"is intended to reduce surprise and promote early

resolution on the issue of admissibility." At the

same time, the Advisory Committee does not appear

to contemplate that a Rule 404(b) notice need

include "the specifics of such evidence which the

court must consider in determining admissibility,"

since it refers to such specifics as something the

Court may require to be disclosed in ruling in

limine, a step to follow upon the notice. In the

Court’s view, Rule 404(b) will be satisfied if the

notice to be given by the government identifies each

crime, wrong or act by its specific nature (e.g., sale

of cocaine), place (e.g., New York City), and

approximate date (e.g., July 1986), to the extent

known to the government.

2. The government states that, as far as its direct

case is concerned, it intends to offer "the January

1990 tapes; evidence of occasions (on or about June

25, 1990, and July 2, 1990) on which the defendant
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asked the confidential informant to hold or deliver

guns for him; and testimony from the informant

that he saw guns in the defendant’s apartment on or

about June 28, 1990." Gov’t Letter Brief at 2

(footnote omitted).

It appears to be defendant’s position that "the CI

was an agent provocateur and that everything he did

on July 2, 1990 [the date of the charged offense],

including the receipt of money, was done at the

behest of the CI and as an accommodation to him."

Ostrow Aff. at 6. See also Def’s. Mem. at 3. It

seems entirely possible that, once raised, such a

defense--essentially of lack of intent to possess the

weapon—-could render admissible under Rule 404(b)

the evidence cited in the government’s Letter Brief.

The Court cannot, however, at this time, determine

precisely when and how the issue will be raised, if it

is. On the present record, the evidence will not be

admitted on the government’s direct case, but the

Court will discuss the issue with counsel prior to the

commencement of trial. Defendant’s intended

opening is, among other things, relevant to whether

the evidence might become admissible on the

government’s direct case.

3. All applications to exclude evidence during the

cross-examination of defendant should he testify, or

during the government’s rebuttal case, if any, are

reserved until the close of the government’s direct

case, when they can be considered in the context of

an actual record.

*2 4. The government has agreed to stipulate

"without identifying the nature of the felony

conviction, that the defendant has been convicted of

a felony." Letter brief at 6. In the Court’s view,

the information contained in the stipulation offered

by the government (to which defendant may, if he

wishes, add the date of the conviction) must be put

to the jury. See Francis v. Franklin, 471 US 307,

313, 105 S.Ct. 1965, 1970 (1988).

SO ORDERED .

END OF DOCUMENT
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UNITED STATES of America

v.

Donald GREEN, Norman Workman, Clayton Green, Judy Spidell Green, Anita Workman,

Mia Ayers, Marilyn Barnes, John Bolden, Clyde Brooks, Lamar Brown, Howard

Doran, Robert Felder, Jackie Fuller, Kevin Green, Carlos Herrera, Darryl

Johnson, Nesbit E. Lee, Jose Lopez, Joe Mathews, Angelo Martinez, Lisa Medina,

Doris Parker, Derwin Rodgers, Harold Smallwood, Terrence Taylor, Patricia

Thomas, Defendants.

NO. 92—CR—159C.

United States District Court,

W.D. New York.

Oct. 30, 1992.

In prosecution of 26 defendants for various offenses relating to alleged

narcotics and racketeering conspiracy, defendants filed joint motion for

discovery. The District Court, Heckman, United States Magistrate Judge, held

that: (1) counsel for each defendant were entitled to their own set of

documents, exceptional circumstances justified order that government bear costs

of copying full set of documents, including transcripts, for the defendants who

were indigent, and government was to reimburse lead defense counsel for costs

of copying tape recordings government intended to use at trial in proportion to
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Giglio material is of such significance that it must be provided to the

defendant well in advance of the trial so as "to allow the defense to use the

favorable material effectively in the preparation and presentation of its

case." United States v. Pollack, 534 F.2d at 973; see United States v.

Bejasa, 904 F.2d at 140—41; Grant v. Alldredge, 498 F.2d at 381—82. Other

Brady and Giglio material should be disclosed with the 3500 material,

which in the context of this case is at least 30 days prior to jury

selection. United States v. Feola, 651 F.Supp. at 1135—36; see also,

United States v. Bestway Disposal Corporation, 681 F.Supp. 1027, 1130

(W.D.N.Y.1988).

XII. PRETRIAL DISCLOSURE OF 404(b) EVIDENCE

[23][24] Defendants have moved for pretrial disclosure of any evidence the

government intends to use pursuant to Rule 404(b) of the Federal Rules of

Evidence. Specifically, defendants seek evidence of "any alleged criminal or

immoral conduct on the part of any defendant intended to be used against any

defendant on the government’s direct or rebuttal case or an examination of any

defendant who might testify at trial." The government has agreed to provide

this evidence two weeks before commencement of trial and at an earlier date

when possible.

Rule 404(b) requires the prosecution in a criminal case to provide "reasonable

notice in advance of trial, or during trial if the court excuses pretrial
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evidence that might be used to impeach Watson.

The Assistant U.S. Attorney, however, did not

disclose the content of Pate’s statements to Watson

about the earlier underweight drug shipment.

Later that morning, while Watson was on the

witness stand, the prosecutor asked about the

conversation with Pate. Watson responded, "We

was talking about drugs coming through the UPS

and that it was hard to trust people that was far away

sending you drugs, and he stated that the last

package he’d received was short. It was supposed

.." At that point, the trial judge called counsel to

the bench. Defense counsel then objected to the

testimony as involving "other crimes or wrongs"

evidence about which it had received no prior notice

from the government.

The trial judge reprimanded the Assistant U.S.

Attorney for attempting to introduce evidence under

Fed.R.Evid. 404(b) without giving advance notice

to the court in accordance with local practice. The

judge questioned, however, whether defense counsel

had properly requested notice as required by the

Rule. After making various findings, the trial judge

ruled that the evidence was "intrinsically related" to

the acts charged in the indictment and also that the

evidence was admissible under Rule 404(b),

although he was troubled by the government’s

failure to give notice of its intention to introduce

Pate’s admission to Watson.

Barnes was convicted of possession with intent to

distribute methamphetamine in violation of 21

U.S.C. § 841(a)(1) and of carrying a firearm during

the commission of a drug trafficking crime in

violation of 18 U.S.C. § 924(c). Pate, too, was

convicted on the drug charge but was acquitted on

the count alleging possession of a firearm during the

commission of a drug trafficking offense. However,

Pate was convicted on an additional count asserting

that he violated 18 U.S.C. § 922(g)(1) (possession

of a firearm by a convicted felon).

Barnes was sentenced to consecutive sentences

aggregating 181 months. Because of his prior

conviction for a felony narcotics offense, Pate

received the mandatory minimum sentence of 240

months on the drug possession charge.

Additionally, Pate received a concurrent sentence of

120 months on the count charging firearm

possession by a convicted felon.

Page 3

Both defendants have appealed the trial court’s

ruling on Watson’s testimony. Pate has also

appealed his sentence, contending that because the

jury acquitted him of possessing a firearm during the

commission of the drug offense, he should not have

been given a two-level enhancement in calculating

his sentence under U.S.S.G. § 2D1.1(b)(1) (1992).

*1147 I.

Federal Rule of Evidence 404(b), with certain

exceptions, prohibits the admission of evidence of

other crimes or wrongs "to prove the character of a

person in order to show action in conformity

therewith." In 1991, the Rule was amended to

provide that if evidence is admissible for other

reasons, such as proof of motive, opportunity,

intent, preparation, plan, identity, etc., "upon

request by the accused, the prosecution in a criminal

case shall provide reasonable notice in advance of

trial, or during trial if the court excuses pretrial

notice on good cause shown, of the general nature of

any such evidence it intends to introduce at trial."

Fed.R.Evid. 404(b).

The Advisory Committee explained that the

amendment "is intended to reduce surprise and

promote early resolution on the issue of

admissibility. The notice requirement thus places

Rule 404(b) in the mainstream with notice and

disclosure provisions in other rules of evidence."

Id. Advisory Committee’s note (1991 amendment).

Although it does not call for any specific form of

notice, "[t]he Rule expects that counsel for both the

defense and the prosecution will submit the

necessary request and information in a reasonable

and timely fashion." Id. The court has the

discretion to determine reasonableness under the

circumstances, but the Committee note cautioned

that "[b]ecause the notice requirement serves as [a]

condition precedent to admissibility of 404(b)

evidence, the offered evidence is inadmissible if the

court decides that the notice requirement has not

been met." Id.

A respected commentary points out that the

amendment provides no specific sanction for the

failure to give notice, that the notice must be of a

"general nature," and that compliance can be

delayed until trial if the court finds "good cause."

22 Charles A. Wright & Kenneth W. Graham, Jr.,
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Federal Practice & Procedure § 5249, at 580

(Supp.1994). "This was apparently as much notice

as the Justice Department was willing to tolerate; it

remains to be seen if it will be of much use to

criminal defendants." Id. The amendment, but

another small step toward improving the discovery

process in criminal trials, has not been in effect for

very long and, understandably, has received little

appellate scrutiny.

In United States v. Tuesta—Toro, 29 F.3d 771 (lst

Cir. 1994), the Court of Appeals for the First Circuit

concluded that a request for notification "must be

sufficiently clear and particular, in an objective

sense, fairly to alert the prosecution that the defense

is requesting pretrial notification..." Id. at 774. In

that case, an omnibus defense motion requesting

"confessions, admissions and statements that in

any way exculpate, inculpate or refer to the

defendant" was held to be insufficient to comply

with Rule 404(b). Id.

In United States v. Matthews, 20 F.3d 538, 551

(2d Cir.1994), the Court of Appeals for the Second

Circuit concluded that the government was not

required to furnish pretrial notice of its intention to

introduce testimony about a defendant’s prior assault

on one of its witnesses. In that case, the evidence

was introduced on re-direct examination by the

government to bolster the credibility of a witness

whose character had been vigorously attacked during

cross—examination. However, it is questionable

whether Rule 404(b) even applied in that instance.

The Court commented that the witness was a

confidential informant and that Rule 404(b) did not

require disclosure of her name to the defense.

Revealing the "other crimes or wrongs" testimony

would have unmistakably identified the witness, and

notice before trial, therefore, would have disclosed

the name of the informant. In that situation, pretrial

disclosure should have been a matter for the trial

court’s discretion in weighing all the pertinent

factors.

Probably because the point was not raised,

Matthews did not discuss the applicability of the

Rule 404(b) notice requirement after the trial had

begun and the confidential informant had already

taken the stand. Although the opinion on the notice

requirement is vague, it would seem that once the

identity of the witness had become known, no
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further reason would exist to excuse the

government’s obligation to disclose the "other

crimes " evidence.

*1148 Rule 404(b) does not discuss at what point,

in ordinary circumstances, notice must be given and

a response filed. In United States v. Kern, 12 F.3d

122, 124 (8th Cir.1993), the magistrate judge

directed the government at a pretrial conference to

furnish Rule 404(b) information at least fourteen

days before trial. However, because the government

was unable to obtain the necessary records until one

week before the trial began, the court found that the

notification at that point to the defense was

reasonable.

In United States v. French, 974 F.2d 687, 694-95

(6th Cir.1992), the government notified the defense

one week before trial of its intent to produce "other

crimes " evidence. Although the trial apparently had

taken place before the adoption of the 1991

amendment to Rule 404(b), we concluded that the

district court’s approval of a one-week notice to the

defense did not amount to an abuse of discretion

under the circumstances. See also United States v.

Sutton, 41 F.3d 1257, 1258-59 (8th Cir.1994);

United States v. Perez-Tosta, 36 F.3d 1552, 1560-

63 (11th Cir.1994).

[1][2] Rule 404(b) does not recite whether there is

a continuing obligation to disclose "other crimes"

evidence that the government discovers after it has

initially either provided or denied its intent to use

such information. However, Fed.R.Crim.P. 16(c),

referring to discovery in criminal cases, has long

required a party to disclose additional evidence

discovered after a previous request for information

has been answered. Although Fed.R.Crim.P. 16(c)

refers to evidence or material "subject to discovery

or inspection under this rule," we believe that for

reasons of efficiency and fairness, a similar

continuing obligation to disclose applies to

Fed.R.Evid. 404(b). [FNl] A contrary reading

would force the defense to make numerous, periodic

requests until the trial has been completed--surely a

wasteful procedure.

FNl. See also Fed.R.Evid. 102 (rules of evidence

should be construed to promote fairness and

efficiency); Fed.R.Evid. 412(c)(1) (written notice

required 15 days in advance of trial); Fed.R.Evid.

609(b) (written notice required to be given to
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adverse party with a fair opportunity to contest the

use of such evidence); Fed.R.Evid. 803(24)

(advance notice required to give adverse party a fair

opportunity to meet the evidence); Fed.R.Evid.

804(b)(5) (same).

In Tuesta—Toro, 29 F.3d at 775 n. 1, the Court

speculated in a footnote that Rule 404(b), as drafted,

might be read as requiring the government to

provide information only as of the time the response

was made. The Court, however, expressly did not

decide the point.

After due consideration, we conclude that Rule

404(b) does place an initial duty on the defense to

request the prosecution to furnish "other crimes"

evidence. The request need not be in technical

terms, but it must be such as to be, in an objective

sense, reasonably understandable. Once made, the

request imposes a continuing obligation on the

government to comply with the notice requirement

of Rule 404(b) whenever it discovers information

that meets the previous request.

[3] The trial court must exercise its discretion in

determining whether the government is excused

from submitting a timely response or whether the

circumstances are such that compliance must await

further events. Factors for consideration might

include a concern about the identification of a

confidential informant or a credible belief that the

protection of a witness is required.

In the case at hand, we are troubled--as was the

trial judge--by the government’s failure to disclose

the asserted Rule 404(b) evidence before the witness

was questioned in front of the jury. Although we

credit the government’s position that it did not learn

of the specific evidence until the trial was already in

progress, the defense and the trial court could

nevertheless have been notified before Watson took

the stand.

There is also difficulty with the defense’s

contention that it submitted a suitable request under

Rule 404(b). Although we do not insist on a request

that specifically cites Rule 404(b), cf. United States

v. Williams, 792 F.Supp. 1120, 1133-34

(S.D.Ind.1992), United States v. Alex, 791 F.Supp.

723, 728—29 (N.D.Ill.1992), we agree with Tuesta—

Toro that an overly broad and generalized discovery

request does not comply with the Rule.

Page 5

[4] By the same token, however, the government’s

notice must characterize the prior *1149 conduct to

a degree that fairly apprises the defendant of its

general nature. United States v. Birch, 39 F.3d

1089, 1093-94 (10th Cir.1994); United States v.

Jackson, 850 F.Supp. 1481, 1493 (D.Kan.1994)

Moreover, the notice given to the defense regarding

"other crimes " evidence must be sufficiently clear so

as "to permit pretrial resolution of the issue of its

admissibility." United States v. Long, 814 F.Supp

72, 74 (D.Kan.1993). See generally Colleen A.

O’Leary et a1., Project, Eighth Survey of White

Collar Crime: Discovery, 30 Am.Crim.L.Rev.

1049, 1075—78 (1993). The notice requirement is

now firmly embedded in Rule 404(b), and courts

should rebuff efforts to nullify the Rule’s aim of

enhancing fairness in criminal trials.

In this case, the defense simply asked for a list of

witnesses the government intended to call and their

anticipated testimony. That request was so broad

that it is questionable that it should have fairly

alerted the government to supply evidence under

Rule 404(b). We do note, however, that the

government represented in its pretrial statement that

it was "unaware of any specific trial problems which

should be anticipated by the Court." Although we

might expect Rule 404(b) admissibility to fall into

such a category, the lesson that might be gleaned

from this case is that it is more prudent for defense

counsel to include a reference to Rule 404(b) in the

boilerplate request for discovery under

Fed.R.Crim.P. 16.

[5][6] Although the defendants have vigorously

pressed this case on the basis of the government’s

failure to supply Rule 404(b) information, we prefer

to follow another route--that the disputed testimony

was not within the scope of the Rule. In United

States v. Torres, 685 F.2d 921, 924 (5th Cir.1982)

(per curiam), the Court of Appeals explained that

Rule 404(b) does not apply where the challenged

evidence is "inextricably intertwined" with evidence

of the crime charged in the indictment.

When the other crimes or wrongs occurred at

different times and under different circumstances

from the offense charged, the deeds are termed

"extrinsic." "Intrinsic" acts, on the other hand, are

those that are part of a single criminal episode.

Rule 404(b) is not implicated when the other crimes

or wrongs evidence is part of a continuing pattern of
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illegal activity. When that circumstance applies, the

government has no duty to disclose the other crimes

or wrongs evidence.

The 1991 Advisory Committee note to Rule

404(b) is in agreement: "The amendment does not

extend to evidence of acts which are ’intrinsic’ to

the charged offense, see United States v. Williams,

900 F.2d 823 (5th Cir.1990)....” For similar

holdings, see United States v. Dozie, 27 F.3d 95,

97 (4th Cir.1994) (per curiam), United States v.

Nicholson, 17 F.3d 1294, 1298 (10th Cir.1994),

United States v. Sparks, 2 F.3d 574, 581 (5th

Cir.1993), and United States v. Lambert, 995 F.2d

1006, 1007—08 (10th Cir.1993).

In this case, there was a direct connection between

the earlier "short" drug shipment and the receipt of

the one for which defendants were charged. The

trial court concluded that the evidence could stand

for the proposition that the drugs which were the

subject of the indictment were "to make up for a

prior shipment which was short." We agree that the

challenged testimony was intrinsic to the conduct

alleged in the indictment, and consequently, Rule

404(b) was not implicated. We therefore reject the

defendants’ contention that the introduction of

Watson’s testimony was erroneous. [FN2]

FN2. We also find no merit in the defendants’

contention that Watson’s testimony was inadmissible

under Fed.R.Evid. 403.

II.

[7] Defendant Pate has raised an additional issue,

a challenge to his sentence. As noted earlier, Pate

was acquitted of the charge of using or carrying a

firearm during the commission of a drug trafficking

offense, 18 U.S.C. § 924(c), but was found guilty

of being a convicted felon in possession» of a

firearm, 18 U.S.C. §922(g)(1).

During the sentencing hearing, the trial judge

stated that he intended to apply a two-level increase

to the Guideline computation *1150 pursuant to

U.S.S.G. § 2D1.1(b)(1). The judge pointed out that

he was not sentencing under the count on which

defendant had been acquitted, but "with the evidence

that I have in front of me on this matter, I will find

that he did possess this weapon in the commission of

this offense ...," and accordingly, the enhancement

Page 6

was proper.

Section 2D1.1(b)(1) provides that "[i]f a

dangerous weapon (including a firearm) was

possessed [during the commission of a drug

offense], increase by 2 levels." In United States v.

Duncan, 918 F.2d 647, 652 (6th Cir.1990), a case

similar to the one before us, we held that the

sentencing judge properly applied the enhancement

notwithstanding the fact that the jury had found the

defendant not guilty of the charge of violating 18

U.S.C. § 924(c), the same section pertinent here.

Hence, it is clear that Duncan controls, and we must

reject Pate’s attack on his sentence.

[8] [9] Even if we were to conclude that Duncan is

not dispositive on this issue, we observe that the

district court properly sentenced Pate to 240 months

imprisonment. When the maximum Guideline

sentence is less than the statutorily required

mandatory minimum, the latter is the effective

sentence. U.S.S.G. § 5G1.1(b) (1992); see also

United States v. Goff, 6 F.3d 363, 366-67 (6th

Cir.1993). Because Pate had previously been

convicted of a felony drug violation and the current

offense involved more than one kilogram of a

methamphetamine substance, the district court was

required to apply the 20-year mandatory minimum

in 21 U.S.C. § 841(b)(1)(A)(viii). Even assuming

that the enhancement should not have been applied,

the applicable Guideline range would have been less

than the mandatory minimum, and consequently,

even if considered to be an error, adding the

enhancement had no effect on Pate’s sentence.

Accordingly, the judgments of the district court

will be affirmed.

END OF DOCUMENT
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of materials the government seeks will produce information relevant to the

general subject of the grand jury’s investigation."
[FN216]

A trial court has wide discretion in deciding whether to grant a motion to

quash or modify a Rule 17(c) subpoena, and the court’s decision is not

immediately appealable. [FN217] Appellate review is limited to whether the

trial *1075 court abused its discretion. [FN218]

Along with the Jencks Act and Rules 16 and 26.2 of the Federal Rules of

Criminal Procedure, Rule 17 provides an additional means for the production of

evidentiary material in any criminal proceeding. The rule implicates a number

of constitutional
safeguards which ensure a defendant’s access to witnesses and

documents and protect a defendant from unreasonable or oppressive government

subpoenas.

V. FEDERAL RULE OF EVIDENCE 404(b)

More than a decade after the District of Columbia Court of Appeals suggested

"that in future cases the Government exercise the discretion given it by Fed.

R. Crim. P. 12(b)(l) and notify the defense before trial of its intention to

introduce any evidence of prior bad acts," [FN219] Federal Rule of Evidence

404(b) was amended to mandate such pretrial notification, now allowing evidence

of other acts "be admissible ..., provided that upon request by the accused,

the prosecution in a criminal case shall provide reasonable notice in advance
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of trial, or during trial if the court excuses pretrial notice on good cause

shown, of the general nature of any such evidence it intends to introduce at

trial." [FN220]

Because Rule 404(b) is one of the most cited Rules of Evidence,

[FN221] the notice requirement adds a crucial step in criminal proceedings with

the intent "to reduce surprise and promote early resolution on the issue of

admissibility." [FN222] To fulfill this intent, the amended rule requires the

accused to first request that notice be given in order to trigger the

requirement of notice. [FN223] Failure to make a request may operate as a

waiver by the defendant. With the introduction of the amended Rule 404(b) pre—

trial notice requirement, the following four issues may arise as to whether the

evidence offered under Rule 404(b) is admissible: (1) Was notice given at

all? (2) If notice was given in advance of trial, was the notice

"reasonable?" (3) If the notice was given during trial, did the court excuse

pre-trial notice on "good cause shown?" (4) Did the notice include the

"general nature" of the evidence offered at trial?

Other Federal Rules of Evidence, Rule 412 (written motion of intent

*1076 required to offer evidence under rule), Rule 609(b) (written notice of

intent required to offer conviction older than ten years), and Rules 803(24)

and 804(b)(5) (notice of intent required to use residual hearsay exceptions)

have similar pre—notice requirements which Rule 404(b) may ultimately parallel.
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A. Remedial Exclusion

The most contentious issue to arise from the newly amended rule is the

admissibility of evidence offered by the prosecution when notice has not been

given. Although Rule 404(b) may implicate exclusion, federal courts are split

on how rigidly to apply similar notice requirements. The First Circuit took a

Strict view in United States v. Benavente Gomez, stating "[i]t seems to us

clear that, in a criminal case, where no explanation for failing to meet the

notice requirement [in Federal Rule of Evidence 803(24)] has been made ... a

party may not avoid the requirements of the specific rule ... simply by reading

the notice requirement out of existence." [FN224] Other federal appellate

courts have taken a similarly literal view of notice requirements, such as the

Second Circuit in United States V. Ruffin [FN225] and United States v. Oates

[FN226] and the Fifth Circuit in United States v. Davis. [FN227]

On the other hand, several circuits have argued that a flexible approach

should be taken in considering whether or not to admit evidence when no

required notice was given. This approach has been taken by the First Circuit

in United States v. Doe, [FN228] the Second Circuit in United States v.

Iaconetti, [FN229] and the Fifth Circuit in United States v. Leslie. [FN230]

The courts in these cases have tended to be more flexible in admitting evidence

prior to trial.
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*1077 B. "Reasonable Notice" ”

The reasonableness of notice given depends upon the timing of the notice and

the manner in which notice was given. The Ninth Circuit, in United States v.

Brown, held that the required notice for Rule 803(24) must be given

"sufficiently in advance of trial or hearing to provide the adverse party with

a fair opportunity to meet it." [FN231] In Mutuelles Unies v. Kroll and

Lindstrom, the same court viewed notice given three days prior to trial as

adequate. [FN232] For notice given during trial, the First Circuit held in

United States v. Panzardi—Lespier
that sufficient notice was given after the

initiation of proceedings but seven days before the specific evidence was

introduced at trial. [FN233]

Though the timing of the notice may be sufficient, the manner of

notification given might be unsatisfactory.
The Third Circuit held in both

United States v. Furst [FN234] and in United States v. Pelullo [FN235] that the

notice provision requires "the proponent to give notice of its intention

specifically to rely on the rule as grounds for admissibility." [FN236] In

Pelullo, the government gave documents to Pelullo months before trial but did

not state that the evidence would be introduced under Rule 803(24) as the basis

for admissibility; [FN237] the Third Circuit barred admission of the

evidence: "Although the Federal Rules of Evidence are to be liberally
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construed in favor of admissibility, this does not mean that we may ignore

requirements of specific provisions ...." [FN238] However, the First Circuit

in United States v. Benavente Gomez [FN239] held that notification
of the

existence of the evidence alone constituted sufficient notification.

C. "Good Cause" Shown for Notice Given During Trial

The standard adopted by the First Circuit in admitting evidence with

*1078 notice given during trial is enunciated in United States v. Doe, where

the court stated that a "flexible approach is warranted only when pretrial

notice is wholly impractical." [FN240]

For notice given during trial, there still must be adequate time for the

adverse party to challenge the proposed evidence; in Doe, the First Circuit

stated that "even under a flexible approach, evidence should be admitted only

when the proponent is not responsible for the delay and the adverse party has

an adequate opportunity to examine and respond to the evidence." [FN241]

D. "General Notice" of the Evidence

Another manner in which notice may fail to satisfy the requirements of Rule

404(b) is when the notification is not specific enough to allow the accused to

identify the content of the evidence sought to be introduced. In United States

v. Chu Kong Yin, the Ninth Circuit held that notice under Rule 803(24) which
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did not include the identity and the addresses of declarants of the hearsay

evidence made the notice unsatisfactory and barred introduction of that

evidence. [FN242]

FNl. Weatherford v. Bursey, 429 U.S. 545, 559 (1977) (noting that the Due

Process Clause has little to say regarding the amount of discovery which the

parties must be afforded).

FN2. 373 U.S. 83 (1963).

FN3. Id. at 87—88 (suppression by prosecution of evidence favorable to

accused violates due process); see also United States v. Bagley, 473 U.S.

667, 675 (1985) (Blackmun, J.) (prosecutor is required only to disclose

evidence that, if suppressed, would deprive defendant of a fair trial).

FN4. 18 U.S.C. S 3500 (1982).

FN5. FED. R. CRIM. P. l6, 17, 26.2

FN6. In addition, the Freedom of Information Act may provide a useful tool for

compelling disclosure of federal agency records. 5 U.S.C. s 552 (1988).
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FN218. See United States V. Arditti, 955 F.2d 331, 345 (5th Cir. 1991)

(trial court did not abuse its discretion in quashing the Rule 17(c) subpoena).

FN219. United States v. Foskey, 636 F.2d 517, 526 n.8 (D.C. Cir. 1980)

(evidence of prior arrest for possession of drugs inadmissible in illegal

possession of drugs trial).

FN220. FED. R. EVID. 404(b).

FN221. See generally EDWARD IMWINKELRIED,
UNCHARGED MISCONDUCT EVIDENCE

(1984) (discussing the importance and heavy reliance on Rule 404(b)).

FN222. SENATE COMM. ON JUDICIARY, FED. RULES OF EVIDENCE, S. REP. NO. 1277, 93d

Cong., 2d Sess. 24 (1974) (committee comment on amended Rule 404(b)).

FN223. A notice request may, therefore, become a standard element of

defendants’ discovery requests.

FN224. United States v. Benavente Gomez, 921 F.2d 378, 384—85 (1st Cir.

1990) (cocaine conspiracy case where admission into evidence of telephone
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records under re81dual hearsay exception was error).

FN225. 575 F.2d 346, 357—58 (2d Cir. 1978) (income tax evasion case where

Internal Revenue Service printout was inadmissible hearsay).

FN226. 560 F.2d 45, 72 n.30 (2d Cir. 1977) (possession with intent to

distribute heroin case where United States Customs Chemist's statement deemed

inadmissible hearsay).

FN227. 571 F.2d 1354, 1360 n.11 (5th Cir. 1978) (illegal possession of

firearm case where form documents from a government bureau were not admissible

within hearsay exception).

FN228. 860 F.2d 488, 491—92 (1st Cir. 1988) (rape shield case which

reiterated importance of notice requirement).

FN229. 540 F.2d 574, 578, n.6 (2d Cir. 1976) (bribe solicitation case where

a business partner’s account of what was said to the company president deemed

not inadmissible hearsay), cert. denied, 429 U.S. 1041 (1977).

FN230. 542 F.2d 285, 291 (5th Cir. 1976) (transportation
of stolen
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automobile case where statements previously given to the FBI by accomplices

were admissible).

FN231. United States v. Brown, 770 F.2d 768, 771 (9th Cir. 1985) (drug

offense case where defendant's passports were admissible under the general

exception to the hearsay rule).

FN232. Mutuelles Unies v. Kroll and Lindstrom, 957 F.2d 707, 713 (9th Cir.

1992) (French corporation's legal malpractice action against American law firm

where unavailable witness’s statement deemed admissible).

FN233. United States v. Panzardi—Lespier
, 918 F.2d 313 (lst Cir. 1990)

(conspiracy to possess with intent to distribute heroin case where tape

recordings made by informant held admissible).

FN234. 886 F.2d 558, 574 (3d Cir. 1989) (embezzlement case where evidentiary

ruling errors held harmless).

FN235. 964 F.2d 193, 202 (3d Cir. 1992) (wire fraud and racketeering case

where documents not admissible under residual hearsay exception).
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FN236. Id.

FN237. Id.; see also United States v. Tafollo—Cardenas,
897 F.2d 976, 980

(9th Cir. 1990) (prosecutor must give notice of Rule 803(24) as basis for

admissibility).

FN238. United States v. Pelullo, 964 F.2d at 204.

FN239. 921 F.2d 378, 384 (1st Cir. 1990) (cocaine conspiracy case where

error of admitting evidence of phone records did not require reversal).

FN240. United States V. Doe, 860 F.2d 488, 492 n.3 (lst Cir. 1988).

FN241. Id.

FN242. United States V. Chu Kong Yin, 935 F.2d 990, 1000 (9th Cir. 1991)

(immigration case where government’s introduction of Hong Kong records were

inadmissible hearsay).

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

v.

Mark EVANGELISTA, et al., Defendants.

Crim. No. 92—503.

United States District Court,

D. New Jersey.

Jan. 7, 1993.

Defendants moved for severance and for production of evidence. The District

Court, Irenas, J., held that: (1) defendant’s confession could be sufficiently

redacted to be admissible without violating confrontation rights of

codefendants; (2) defendants were not entitled to production of list of

government’s witnesses; and (3) production of Jencks Act material on the eve

of trial was soon enough.

Ordered accordingly.
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At oral argument, the government offered to provide defendants with all Jencks

Act material on the eve of trial. While the government was clearly under no

legal obligation to do so, the court is persuaded that this offer strikes an

appropriate balance and will order production of Jencks Act material on Friday,

January 8, 1992.

D. Federal Rule of Evidence 404(b) Material

[8] Federal Rule of Evidence 404(b) was amended effective December 1, 1991

to require the prosecution in a criminal case to "provide reasonable notice in

advance of trial" of any such evidence it intends to introduce at trial. Cases

interpreting the phrase "reasonable notice" are few in number so far.

In U.S. v. Williams, 792 F.Supp 1120, 1133 (S.D.Ind.1992), the court held

that ten days prior to trial would be the reasonable period for advance notice

required under the amendment. In U.S. v. Alex, 791 F.Supp. 723, 729

(N.D.Ill.1992), the court held seven days would be reasonable advance notice.

At oral argument the government offered to provide this information to

defendants 7 or 10 days in advance of trial. Because the alleged incidents

occurred more than five years ago, defendants’ preparation to respond to the

government’s Rule 404(b) material may require more effort than if the incidents

had occurred more recently. The court will order the government to provide

this information to defendants and the court on Monday, December 28, 1992 (10
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business days prior to trial, excluding weekends but not excluding New Year's

Day).

E. Witness List and Tape Recording

[9][10] It is well established that criminal defendants have no right in

advance of trial to see a list of witnesses the prosecution will or may call.

Government of the Virgin Islands v. Martinez, 847 F.2d 125, 128 (3d

Cir.l988) (government is not required to disclose names of witnesses in non—

capital cases, but trial court in its discretion may order such discovery);

United States v. White, 750 F.2d 726, 728 (8th Cir.l984) (defendants have no

right to such pretrial discovery, but in its discretion district court may

order it); U.S. V. Zolp, 659 F.Supp 692 (D.N.J.l987); U.S. v. Vastola,

670 F.Supp 1244, 1268 (D.N.J.l987) (witness lists and statements of non-

testifying witnesses not required to be disclosed as Brady material). The

court will not order the government to disclose its list of prospective

witnesses.

The court need not rule on defendant’s request for a copy of the tape

recording of a consensually recorded conversation between defendant, Mark

Evangelista, and one David Pachucki because the government has provided

defendants with a copy which defense counsel stated was audible. [FN12]

FN12. Additionally the court instructed counsel that transcripts of any
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recorded conversations that any party intends to use at trial must be

prepared well in advance of trial, and the transcript of the Evangelista

and Pachucki recording must be delivered to the court by close of business

on December 24, 1992.

The court will enter an appropriate order in conformance with this opinion.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

V .

Christopher R. MESSINO, Clement A. Messino, Michael Homerding, Donald Southern,

William Underwood, Christopher B. Messino, Blaise Messino, Paul Messino, Thomas

Hauck, Gary Chrystall, Daniel Shoemaker, and Lawrence Thomas, Defendants.

NO. 93 CR 294.

United States District Court,

N.D. Illinois,

Eastern Division.

June 24, 1994.

Defendants charged with drug and money laundering conspiracy filed various

pretrial motions. The District Court, Alesia, J., held that: (1) hearing was

required on motion to suppress evidence seized and removed from defendant’s

home pursuant to warrant obtained ex parte pursuant to civil forfeiture

proceeding; (2) grand juror's misconduct did not require dismissal of

indictment; and (3) defendants were not entitled to severance.

Motions granted in part, denied in part, and referred in part.
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Thereof is granted.

11. Defendant Christopher Richard Messino’s Motion for Access to Original

Tape-recordings and Physical Evidence

The government has agreed to comply with defendant’s request. Accordingly,

Defendant Christopher Richard Messino’s Motion for Access to Original Tape-

recordings and Physical Evidence is denied as moot.

12. Defendant Christopher Richard Messino’s Motion to Compel MCC to Make a

Tape—recorder Available to Defendant and Counsel

The government represents that the MCC (Metropolitan Correctional Center) is

complying with defendant’s request. Accordingly, Defendant Christopher Richard

Messino’s Motion to Compel MCC to Make a Tape—recorder Available to Defendant

and Counsel is denied as moot.

13. Motions for Notice of Government’s Intention to Introduce Certain

Specified Categories of Evidence

Defendant Michael Homerding has moved for an order that the government reveal

any intention to introduce Rule 404(b) evidence. Defendants Clement Messino,

Donald Southern, Thomas Hauck, and Daniel Shoemaker have filed similar motions,

with the added element of seeking evidence under Rule 608. Finally Christopher

Richard Messino and William Underwood have filed a motion seeking Rule 404(b)

evidence, Rule 608 evidence, and other various categories of evidence.

A. Rule 404(b) Evidence
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Rule 404(b) of the Federal Rules of Evidence establishes that

"[e]vidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith."

FED.R.EVID. 404(b). The rule provides, however, that evidence of "other

crimes, wrongs, or acts" may be admissible for other specified purposes. But

to invoke a Rule 404(b) exception the government must meet the rule’s

disclosure requirement: "[U]pon request by the accused, the prosecution in a

criminal case shall provide reasonable notice in advance of trial ... of the

general nature of any such evidence it intends to introduce at trial."

FED.R.EVID. 404(b).

Defendants’ motions constitute a "request by the accused." The prosecution is

therefore required to provide reasonable notice in advance of trial, an

obligation the government acknowledges. (Government's Consolidated Response at

22.) As far as the amount of notice the government will give, it has agreed to

provide notice at least 30 days before trial, an amount of time the court views

as reasonable. Indeed, that period of time is approximately that requested by

one of the defendants. (See Defendant Michael Homerding’s Motion for Notice of

Intention to Use Evidence of Other Crimes, Acts and Wrongs of Any Defendant at

2 ("[D]efendant requests reasonable notice before trial, and thus requests

notice four weeks prior to trial.").)

As far as the content of the notice is concerned, the government is correct in
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noting that Rule 404(b) only requires that the notice inform defendants of the

"general nature" of the evidence. The level of specificity called for by some

of the defendants is simply not contemplated by Rule 404(b).

B. Rule 608 Evidence

[ll] Defendants Christopher Richard Messino, Clement Messino, Donald

Southern, Thomas Hauck, William Underwood, and Daniel Shoemaker also seek

notice of intended use of Rule 608(b) evidence, or evidence of specific

instances of conduct. This court has previously held that defendants generally

are not entitled to special pretrial notice of the introduction of Rule 608(b)

evidence, and the court reaffirms that holding for the reasons then given.

See United States v. Sims, 808 F.Supp. 607, 611 (N.D.Ill.l992).

C. Data Forming the Basis for Opinion Testimony

Defendants Christopher Richard Messino and William Underwood seek information

behind *966 any expert opinion the government intends to offer. The

government acknowledges its Rule l6(a)(l)(E) obligations in that regard.

Defendants’ detailed requests do, as the government argues, exceed those

obligations. The court, on the government’s representation, assumes that the

government’s stated intent to follow Rule 16 will be fulfilled. However, the

court adds that it is troubled by the following statement by the government:

"The United States herein agrees to disclose to defendants prior to trial

whether it will rely upon expert testimony, but defendants’ request for
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UNITED STATES of America, Plaintiff—Appellee,

v.

Darrell A. TOMBLIN, Defendant—Appellant.

No. 93-8679.

United States Court of Appeals,

Fifth Circuit.

Feb. 24, 1995.

Defendant was convicted in the United States District Court for the Western

District of Texas, H.F. Garcia, J., of bribery, extortion and related offenses,

and he appealed. The Court of Appeals, Emilio M. Garza, J., held that: (1)

any deficiencies in affidavits in support of wiretap authorization did not

require suppression; (2) bribery instruction was adequate; (3) evidence was

sufficient to support bribery conviction; (4) extortion instruction was

adequate; (5) because defendant was not a public official, his conviction for

extortion had to be reversed; (6) introduction of evidence of defendant’s

character did not require reversal; (7) prosecutor was not required to give

notice of intent to use other—acts evidence; and (8) upward departure in base

offense level for bribery was warranted.

Affirmed in part, vacated in part and remanded.
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FN49. We note that, had we addressed Tomblin’s Rule 608(b) good faith

argument, we would have reached the same conclusion.

2

[37][38] Tomblin also argues that, because the prosecutor did not provide

advance notice, the introduction of evidence of other bad acts when cross—

examining Tomblin violated Federal Rule of Evidence 404(b). [FN50] The

government contends that the other—acts evidence was proper under Rule 608(b)

because it was introduced only to impeach Tomblin and was not offered in the

prosecutor’s case in chief. [FN51] Whether Rule 404(b) or Rule 608(b) applies

to the admissibility of other—act evidence depends on the purpose for which the

prosecutor introduced the other—acts evidence. United States v. Schwab, 886

F.2d 509, 511 (2d Cir.l989), cert. denied, 493 U.S. 1080, 110 S.Ct. 1136,

107 L.Ed.2d 1041 (1990). Rule 404(b) applies when other—acts evidence is

offered as relevant to an issue in the case, such as identity or intent.

Id. Rule 608(b) applies when other-acts evidence is offered to impeach a

witness, "to show the character of the witness for untruthfulness," or to show

bias. Id. The prosecutor contends that his cross—examination questions

were probative of Tomblin’s character for truthfulness.
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directed at Tomblin's alleged acts of fraud, bribery, and embezzlement. [FN52]

As such, the prosecutor’s questions were probative of Tomblin’s character for

truthfulness and were permissible under Rule 608(b). Accordingly, we conclude

that the provision of Rule 404(b) that requires the prosecutor to give notice

of his intention to use other—acts evidence does not apply here. [FN53]

FN52. Rule 608(b) does require a good—faith basis for the questions.

Tomblin, however, did not raise lack of good faith in a contemporaneous

objection. Further, the record shows that the prosecutor gathered his

foundation from the wiretaps.

FN53. In a pretrial hearing, Tomblin stated that if the prosecutor

intended to introduce Rule 404(b) evidence, Tomblin would seek to limit its

use through his motion in limine. The prosecutor responded that he did not

intend to introduce Rule 404(b) evidence, but he reserved the right to

introduce evidence of other misconduct to impeach Tomblin should Tomblin

testify. It is not clear that the judge gave a ruling on this part of the

motion. Because we find the evidence permissible under Rule 608(b), we do

not address Tomblin’s argument that the evidence violated his 404(b)

motion.
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UNITED STATES of America, Plaintiff—Appellee,

v.

Roger S. BASKES, Defendant—Appellant.

NO. 77—2178.

United States Court of Appeals,

Seventh Circuit.

Argued April 28, 1978.

Decided Sept. 18, 1980.

Defendant was convicted in the United States District Court for the Northern

District of Illinois, Bernard M. Decker, J., of conspiring with others

to defraud the United States by impeding and obstructing the assessment and

collection of income and gift taxes and he appealed. The Court of Appeals,

Fairchild, Chief Judge, held that: (1) defendant lacked standing to suppress

documents seized from a third party not before the court; (2) witnesses’

hopeful expectation that they could avoid criminal or civil proceedings by

disclosing to government attorneys what they knew about the transactions in

issue, even when supplemented by evidence that a government attorney used

language concerning possibility of granting informal immunity, did not amount

to a promise of leniency such that witnesses’ denial that they had received
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[2] In the present case the defendant has not established the required

undisclosed agreement of leniency.[FN3] Defendant has not offered any direct

evidence of promises of leniency in exchange for testimony. Instead, defendant

asks us to infer promises from Schoenberg’s hope that his clients could, if

necessary, avoid exposure to criminal or civil fraud proceedings by disclosing

what they knew of the transactions. Such a hopeful expectation even when

supplemented by evidence that a government attorney *477 used language

concerning the possibility of granting informal immunity is not sufficient to

warrant a new trial under the rationale of Giglio. See United States v.

Ramirez, 608 F.2d 1261, 1266—67 (9th Cir. 1979); United States v. Piet,

498 F.2d 178, 182 (7th Cir.), cert. denied, 419 U.S. 1069, 95 S.Ct. 655,

42 L.Ed.2d 664 (1974). The situation is too equivocal to deem the witnesses’

answers false and the government under a duty to correct or qualify them.

FN3. In cases in which courts have ordered a new trial based on Giglio v.

United States, 405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104, an

undisclosed agreement of leniency between the government and the witness

prior to the testimony was clearly established. See Giglio, 405 U.S. at

152—53, 92 S.Ct. at 765; Campbell v. Reed, 594 F.2d 4, 7 (4th Cir.

1979); United States v. Butler, 567 F.2d 885, 888 (9th Cir. 1978);

United States v. Harris, 498 F.2d 1164, 1169 (3d Cir.), cert. denied,
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419 U.S. 1069, 95 S.Ct. 655, 42 L.Ed.2d 665 (1974); United States V.

Gerard, 491 F.2d 1300, 1304 (9th Cir. 1974).

IV. Court’s Refusal to Require Disclosure of Intended Cross—Examination

Defendant argues that the district court erred in not compelling the

government to disclose the specific instances of defendant’s conduct which it

intended to use in cross—examination of defense character witnesses, prior to

the time they were to testify. As a result, defendant claims he was forced to

withhold significant character testimony rather than risk its impeachment by

undisclosed and unverified conduct.

We find no rule which mandates such disclosure. This circuit requires the

trial judge to consider the truth of the basis for impeaching questions prior

to cross—examination of a character witness. United States v. Jordan, 454

F.2d 323, 325 (7th Cir. 1971).[FN4] However, the purpose of the inquiry is to

prevent improper questioning which might have a prejudicial impact on the jury

and which cannot be adequately cured by instructions. Disclosure is merely

ancillary to verification of the conduct to be incorporated in the questions.

No rule or rationale guarantees the defense advance knowledge of legitimate

impeachment before it calls a witness.

FN4. We note that there is some conflict among the circuits on this issue.
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Jordan was decided on the basis of Gross v. United States, 394 F.2d 216,

223 (8th Cir. 1968), on appeal after new trial, 416 F.2d 1205 (8th Cir.

1969), cert. denied, 397 U.S. 1013, 90 S.Ct. 1245, 25 L.Ed.2d 427

(1970). However, the Eighth Circuit has since drawn into question its

holding in Gross. Mullins v. United States, 487 F.2d 581 (8th Cir.

1973). In Mullins the Eighth Circuit found that the propriety of impeaching

questions need not be decided "either before trial or before questioning if

the matter is satisfactorily resolved during trial." Id. at 588.

The scope of character testimony is generally left to the discretion of the

trial court since it is in the best position to consider the context in which

it is to be presented.

(C)ourts of last resort have sought to overcome danger that the true issues

will be obscured and confused by investing the trial court with discretion to

limit the number of (character) witnesses and to control cross—examination.

Both propriety and abuse of hearsay reputation testimony, on both sides, depend

on numerous and subtle considerations difficult to detect or appraise from a

cold record, and therefore rarely and only on clear showing of prejudicial

abuse of discretion will Courts of Appeals disturb rulings of trial courts on

this subject. (Footnote omitted.)

Michelson v. United States, 335 U.S. 469, 480, 69 S.Ct. 213, 220, 93 L.Ed.
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168 (1948). Among these considerations are concerns for fairness and efficiency

as they emerge from the conduct of the trial. Normally the judge will be free

to exercise his discretion in weighing these concerns and deciding when to rule

on a specific issue.

[3] Accordingly, we find no abuse of discretion in the trial court’s refusal

to rule on the scope of cross—examination without benefit of having heard the

direct testimony. While there may be some advantages to deciding the matter

before the witnesses take the stand, there are also compelling reasons for

waiting to hear them first. "(U)nless the judge has a grasp of how much ground

has been . . . traversed by the offering on good character, he cannot define

the ground which the cross—examination may cover in attempting to discredit

that testimony." United States v. Lewis, 482 F.2d 632, 644 (D.C.Cir.l973).

The trial court must decide for itself when it has enough information to make a

proper ruling. While the court had much of the information found lacking in

Lewis, we cannot find it unreasonable in having required more, particularly in

light of the absence of prejudice to defendant’s right to prior consideration.

*478 The defense asked for a ruling on this issue at the close of the

government’s case. While the court declined to rule at that time, it made it

clear that it would fully consider the matter after a witness had testified and

before the cross—examination began. Furthermore, it indicated that this

consideration would take place outside the hearing of the jury. Given these
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precautions, the defendant would have been amply protected from the likelihood

of improper questioning of his witnesses. The decision by the defense to

withhold character testimony was freely made and based on no greater risk than

that inherent in all trial proceedings. The defendant is bound by the

consequences of that decision.

V. Restrictions on Cross-Examination

The defendant next claims that the trial court erred in refusing to permit him

to ask a question of a key prosecution witness.

Alan Hammerman, an attorney practicing in the same law firm as the defendant,

was named in the indictment as a co—conspirator. At the government’s request,

Hammerman was severed for trial from defendant with the understanding that if

Hammerman testified consistently with a prior statement his indictment would be

dismissed. Hammerman testified that he worked under defendant's supervision in

structuring and implementing the Cavanaugh transaction and he also testified to

various aspects of the sales transaction.

On cross—examination defendant’s counsel asked Hammerman:

Mr. Hammerman, did you unlawfully, knowingly and wilfully conspire to defraud

the United States together with Sam Zell, Roger Baskes and/or Burton Kanter?

Mr. Hammerman, did you unlawfully, knowingly and wilfully combine and agree

together with Roger Baskes, Burton Kanter and Sam Zell to defraud the United

States of America?
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UNITED STATES of America, Plaintiff—Appellee,

v.

Albert G. BUSTAMANTE, Defendant-Appellant.

NO. 93—8705.

United States Court of Appeals,

Fifth Circuit.

Feb. 13, 1995.

Rehearing and Suggestion for Rehearing En Banc Denied April 5, 1995.

Former United States Representative was convicted in the United States

District Court for the Western District of Texas, Edward C. Prado, J., of

violating Racketeer Influenced and Corrupt Organizations Act (RICO), and he

appealed. The Court of Appeals, W. Eugene Davis, Circuit Judge, held that

evidence supported conviction.

Affirmed.
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B. Improper closing argument

[15] Bustamante argues that, during its closing argument, the government

improperly suggested that Jaffe, Garcia and Heard were guilty of criminal

conduct and called attention to Bustamante's decision not to call them as

witnesses. However, as the government points out, Bustamante’s own counsel had

already repeatedly highlighted the fact that the government did not call these

witnesses. The district court overruled Bustamante’s objection to this

argument. The district court did not err in permitting the government to

respond to Bustamante’s own argument suggesting that the jury draw unfavorable

inferences from the government’s failure to call these witnesses.

C. Improper cross—examination of Bustamante

[16] Bustamante first complains that the government suggested that he had

received other uncharged illegal gratuities by asking him twice "You've never

gotten anything from Doug Jaffe?" At trial, Bustamante’s attorney objected on

the ground that the government was trying to introduce evidence of extraneous

bad acts prohibited by Federal Rule of Evidence (FRE) 404(b). The government

responded that these inquiries were directly relevant to the Falcon bribe, in

addition to being fair impeachment questions. The district court apparently

agreed, but limited the government’s questioning to Jaffe’s involvement in the

$35,000 payment Bustamante received from Garcia. Bustamante now argues that

the question itself was improper because it implied Bustamante had received
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other gratuities from Jaffe. We disagree. The record leads us to conclude

that a reasonable jury would interpret this question as referring to the

gratuity with which Bustamante had been charged, a matter which the government

was entitled to explore.

[17] Bustamante next complains that the government twice asked questions

intimating that Bustamante had done other improper things in his past, then

stated in the jury’s presence that it had outside evidence to support these

questions. Bustamante contends that the government thus gave unsworn testimony

about his prior bad acts. However, the record reveals that the government made

these statements after Bustamante's attorney suggested in front of the jury

that the government asked these questions in bad faith. In this context, the

government’s statements were not improper. In any event, these statements

certainly do not amount to plain error, which is the applicable standard given

that Bustamante never objected to them.

[18] Bustamante also complains about two series of questions the

government asked regarding two other specific instances of uncharged prior

conduct: Bustamante’s failure to report or pay taxes on certain income, and

Bustamante’s solicitation of an unrelated bribe in 1987. At trial, Bustamante

objected that the gOvernment was introducing FRE 404(b) evidence without first

disclosing it to the defense as required by a pretrial order. The government

correctly responded that, because it was using this evidence to impeach
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Bustamante’s credibility, FRE 404(b) did not apply. United States v.

Tomblin, 42 F.3d 263, 282—83 (5th Cir.1994). The district court allowed both

lines of questioning. Bustamante now contends that these questions were highly

prejudicial.

Bustamante’s argument places the cart before the horse. We assess the

prejudicial quality of these questions only if we conclude that they were

improper. United States v. MMR Corp., 907 F.2d 489, 501 (5th Cir.1990),

cert. denied, 499 U.S. 936, 111 S.Ct. 1388, 113 L.Ed.2d 445 (1991). They

were *946 not. FRE 608(b) allows the government to inquire into specific

instances of conduct relevant to Bustamante’s character for truthfulness. Both

the failure to report income and the solicitation of bribes are relevant to the

issue of honesty. E.g., Tomblin, 42 F.3d at 282—83. The record reveals

that, prior to embarking on each series of questions, the government informed

the district court of the factual support for its inquiries, thus establishing

a good faith basis for its questions. We conclude that the district court did

not err in permitting these questions.

Lastly, Bustamante asserts that the government commented on his assertion of

his fifth amendment rights before the grand jury. At the start of his direct

examination, Bustamante stated "I've been waiting a long time for this day to

come." On cross—examination, the government asked "You were given an

opportunity to come in and tell the government your version [of the facts],
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weren’t you?" and "I sent your attorney a letter inviting you to come in to the

grand jury and tell your story under oath, at that time, didn’t I?" The

district court sustained Bustamante’s objections to both questions.

[l9][20] On appeal, the government argues that these questions were properly

designed to impeach Bustamante’s earlier testimony. We disagree. The rule is

well established that a witness generally may not be cross—examined about her

choice to invoke the fifth amendment privilege in grand jury proceedings.

United States v. Robichaux, 995 F.2d 565, 568 (5th Cir.), cert. denied,

—-— U.S. ———-, 114 S.Ct. 322, 126 L.Ed.2d 268 (1993). We need not consider

the relationship between this rule and the government’s right to impeach a

witness, because in Bustamante’s case the government was not fairly impeaching

his earlier statement. Bustamante’s general introductory remark that he had

been waiting a long time for his trial date to arrive cannot be interpreted as

a complaint that he had never before had a chance to speak to the government or

the grand jury. The government’s remarks were thus improper.

This, however, is not the end of the inquiry. We will only find

reversible error if the government’s improper comments cast serious doubt on

the jury’s verdict. United States v. Rocha, 916 F.2d 219, 234 (5th

Cir.l990), cert. denied, 500 U.S. 934, 111 S.Ct. 2057, 114 L.Ed.2d 462

(1991). In making this evaluation, we consider (1) the likelihood and degree

that the jury was prejudiced by the remarks; (2) the effectiveness of any
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UNITED STATES of America, Appellee,

v.

Philip SCHWAB, Defendant-Appellant.

No. 1360, Docket 89-1048.

United States Court of Appeals,

Second Circuit.

Argued June 1, 1989.

Decided Sept. 28, 1989.

Defendant was convicted in the United States

District Court for the Eastern District of New York,

Eugene H. Nickerson, J., of bribery and offering to

bribe a public official, and he appealed. The Court

of Appeals, Jon 0. Newman, J ., held that (1) it was

error to permit cross—examination of defendant about

prior misconduct which had resulted in acquittal, but

(2) error was harmless.

Affirmed.

[1] CRIMINAL LAW é: 369.15

110k369.15

Evidence of misconduct may be relevant to an issue

in the case such as identity or intent and, when

offered for that purpose, it is governed by rule

relating to evidence of prior misconduct. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[1] CRIMINAL LAW 4:: 371(1)

1 10k37 l( 1)

Evidence of misconduct may be relevant to an issue

in the case such as identity or intent and, when

offered for that purpose, it is governed by rule

relating to evidence of prior misconduct. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[2] WITNESSES $2 344(2)

410k344(2)

Evidence of misconduct may be relevant to

impeachment of a witness, including the defendant,

because it tends to show the character of the witness

for untruthfulness; when offered for that purpose,

prior misconduct is governed by rule which

precludes proof by extrinsic evidence and limits the

inquiry to cross-examination of the witness.

Fed.Rules Evid.Rule 608(b), 28 U.S.C.A.
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[2] WITNESSES (a: 352

410K352

Evidence of misconduct may be relevant to

impeachment of a witness, including the defendant,

because it tends to show the character of the witness

for untruthfulness; when offered for that purpose,

prior misconduct is governed by rule which

precludes proof by extrinsic evidence and limits the

inquiry to cross-examination of the witness.

Fed.Rules Evid.Rule 608(b), 28 U.S.C.A.

[3] WITNESSES Q: 374(1)

410k374(1)

Evidence of prior misconduct may be relevant to

impeachment of a witness on some ground other

than character of a witness for truthfulness, such as

to show bias of a witness; when offered for that

purpose, misconduct is not limited by rule which

precludes proof of extrinsic evidence and limits the

inquiry to cross-examination of the witnesses.

Fed.Rules Evid.Rule 608(b), 28 U.S.C.A.

[4] WITNESSES 3: 337(4)

410k337(4)

Even if fact that defendant has been acquitted on

charges of misconduct does not estop the

prosecution from eliciting the fact of the prior

misconduct to impeach the defendant, it will

normally alter the balance between probative force

and prejudice for purposes of determining the

admissibility of the evidence. Fed.Rules Evid.Rule

403, 28 U.S.C.A.

[5] WITNESSES é: 337(4)

410k337(4)

It was error to permit cross-examination of

defendant as to whether he had ever engaged in tax

evasion where the matter had arisen 18 years prior

to trial and defendant had been acquitted. Fed.Rules

Evid.Rule 608(b), 28 U.S.C.A.

[6] WITNESSES 4% 337(4)

410k337(4)

It was error for prosecutor to cross-examine

defendant about alleged prior misconduct without

alerting the court of his intended course, where

defendant had been tried and acquitted on the

matter.

[7] CRIMINAL LAW Q: 11701/2(6)

110k11701/2(6)
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Error in allowing cross-examination of defendant

about prior misconduct which had resulted in

acquittals was harmless where defendant denied the

misconduct, no evidence was introduced to dispute

his denials, and the trial judge issued appropriate

instructions.

[8] CRIMINAL LAW 6: 671

110k671

It was not error to permit cross-examination of

defense witness concerning criminal charges against

him, even though it was determined during cross-

examination that charges against him had been

dropped, where prosecutor had not learned the

identity of the witness until trial and had only then

been able to initiate an investigation of him.

[8] WITNESSES o: 350

410k350

It was not error to permit cross-examination of

defense witness concerning criminal charges against

him, even though it was determined during cross-

exarnination that charges against him had been

dropped, where prosecutor had not learned the

identity of the witness until trial and had only then

been able to initiate an investigation of him.

[9] WITNESSES (9):: 350

410k350

It was not error to permit cross-examination of

defense witness about prior charges against him,

even though defense counsel informed the court that

the charges had resulted in an acquittal, where there

was nothing in the record to support that claim and

prosecutor had only learned while the witness was

testifying that there was a "rap" sheet indicating

criminal charges against the witness.

*510 Michael Washor, New York, N.Y. (Washor,

Greenberg & Washor, New York City, Leonard W.

Yelsky, Angelo F. Lonardo, Yelsky & Lonardo

Co., Cleveland, Ohio, on the brief), for defendant—

appellant.

George B. Daniels, Asst. U.S. Atty. (Andrew J.

Maloney, U.S. Atty., John Gleeson, Asst. U.S.

Atty., Brooklyn, N.Y., on the brief), for appellee.

Before KAUFMAN, NEWMAN and MINER,

Circuit Judges.

JON O. NEWMAN, Circuit Judge:

Page 2

The principal issue on this appeal is whether a

prosecutor may seek to impeach a defendant’s

credibility by asking the defendant on cross-

examination about prior misconduct that the

prosecutor knows has been the subject of a trial and

an acquittal. The issue arises on an appeal by Philip

B. Schwab from a judgment of the District Court for

the Eastern District of New York (Eugene H.

Nickerson, Judge), convicting him, upon a jury

verdict, of bribing and offering to bribe a public

official, in violation of 18 U.S.C. § 201(b)(1)(A)

(Supp. V 1987). We conclude that the cross-

examination was improper but harmless error under

the circumstances of this case. We therefore affirm.

The evidence overwhelmingly established that

Schwab paid $25,000 to a compliance officer of the

United States Environmental Protection Agency and

offered to pay him an additional $25,000. Schwab

paid the money to the EPA officer to overlook the

fact that Schwab’s demolition company had not

complied with regulations governing asbestos

removal. The evidence included tape recordings of

conversations between Schwab and the EPA officer.

On appeal, Schwab contends that he should

receive a new trial because of the prosecutor’s cross-

examination of himself and two defense witnesses.

On cross-examination, the prosecutor asked Schwab:

"[I]sn’t it a fact that you committed income tax

fraud in 1970?" and "Isn’t it a fact that you

committed perjury in October of 1965?" Schwab

answered "No" to both questions. At a sidebar

conference after these questions were asked and

answered, defense counsel informed Judge

Nickerson that the defendant had been tried and

acquitted on the tax fraud and perjury charges and

moved for a mistrial. Counsel also reported that he

had previously informed the prosecutor of the

acquittals. The perjury charge in fact had resulted

in a dismissal. See People v. Schwab, 62 Misc.2d

786, 310 N.Y.S.2d 436 (Erie County Ct.1970).

[FNl] The Government has not denied, *511 either

at trial or on appeal, that it had previously been

informed that both charges had been resolved

favorably to Schwab. The judge then said to the

prosecutor, "You never told me that he was

acquitted of the income tax fraud." The prosecutor

replied that he did not think it was "significant."

[FN2] Judge Nickerson denied the mistrial motion,

but promptly instructed the jury that, though there

had been questions asked about tax fraud and
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perjury, "[t]here’s no evidence in the record of that

at all. Please disregard that. Remember the

questions aren’t evidence. “

FNl. In the state court case, Schwab was indicted

for three counts of perjury, two concerning

allegedly false testimony given in March 1963 in a

civil suit and one concerning allegedly false

testimony given before a county grand jury in

October 1963. The first two counts were dismissed

in 1970 because Schwab had unlawfully been

required to waive immunity before the grand jury

that indicted him. People v. Schwab, supra. The

third count was dismissed in 1972 on motion of the

district attorney because of the "time lapse and trial

history," which included two mistrials. People v.

Schwab, No. 30,893 A & B, order dismissing

action at 2 (Sup.Ct. Feb. 8, 1972).

FN2. The prosecutor’s View that the acquittal

lacked significance evidently persists on appeal: In

arguing that cross-examination concerning the tax

fraud charge was proper, the Government’s brief

makes no mention of the acquittal. Indeed, the

Government does not distinguish itself by stating,

"Schwab had a criminal record indicating tax fraud

and perjury." Brief for Appellee at 15.

Rule 608(b) of the Federal Rules of Evidence

provides:

Specific instances of the conduct of a witness, for

the purpose of attacking or supporting the witness’

credibility, other than conviction of crime as

provided in rule 609, may not be proved by

extrinsic evidence. They may, however, in the

discretion of the court, if probative of truthfulness

or untruthfulness, be inquired into on cross-

examination of the witness (1) concerning the

witness’ character for truthfulness or

untruthfulness. . . .

In the Govemment’s view, the prosecutor was

entitled to ask the defendant whether he had

committed tax fraud and perjury, notwithstanding

the acquittal on the first charge and the dismissal of

the second. The Government acknowledges that the

prosecutor would be bound by the answers in the

sense that he could not dispute denials with extrinsic

evidence.

[1][2][3] In analyzing the issue, it will be helpful

to distinguish among the various purposes for which

prior misconduct may have evidentiary value. First,
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the misconduct may be relevant to an issue in the

case, such as intent or identity. When offered for

that purpose, prior misconduct is governed by

Fed.R.Evid. 404(b). Second, the misconduct may

be relevant to impeachment of a witness, including

the defendant, because it tends to show the character

of the witness for untruthfulness. When offered for

that purpose, prior misconduct is governed by

Fed.R.Evid. 608(b), which precludes proof by

extrinsic evidence and limits the inquiry to cross-

examination of the witness. Third, the misconduct

may be relevant to impeachment of a witness on

some ground other than the character of a witness

for untruthfulness. The most typical example is

misconduct offered to show bias of the witness.

When offered for that purpose, misconduct is not

limited by the strictures of Rule 608(b). See United

States v. James, 609 F.2d 36, 45-46 (2d Cir.1979),

cert. denied, 445 U.S. 905, 100 S.Ct. 1082, 63

L.Ed.2d 321 (1980). The pending case falls within

the second category, but unlike the typical situation

where a witness, including a defendant, is cross-

examined about uncharged misconduct, Schwab was

cross-examined about alleged misconduct--tax fraud—

—for which he had been charged, tried, and

acquitted.

An acquittal establishes that the defendant’s

perpetration of the charged misconduct has not been

proven beyond a reasonable doubt. It is therefore

arguable that whether the misconduct occurred may

be inquired about within the constraints of Rule

608(b) and Rule 403 since the reasonable doubt

standard applies to the jury’s ultimate determination

of guilt and does not apply to its assessment of each

subsidiary fact that may contribute to that

determination, such as the credibility of the

defendant. See United States v. Viafara—Rodriguez,

729 F.2d 912, 913 (2d Cir.1984); United States v.

Valenti, 134 F.2d 362, 364 (2d Cir.), cert. denied,

319 U.S. 761, 63 S.Ct. 1317, 87 L.Ed. 1712

(1943). This argument *512 has had a mixed

reception in the various contexts in which it has

been made.

Where prior misconduct has been offered to prove

a fact significant to the establishment of guilt, the

cases are divided as to whether a prior acquittal bars

the evidence. Compare United States v. Dowling,

855 F.2d 114, 120-22 (3d Cir.1988) (barring

evidence but error harmless), cert. granted, --- U.S.

109 S.Ct. 1309, 103 L.Ed.2d 579 (1989);
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United States v. Keller, 624 F.2d 1154 (3d

Cir.1980) (barring evidence); United States v.

Mespoulede, 597 F.2d 329 (2d Cir.1979) (same);

United States V. Day, 591 F.2d 861 (D.C.Cir.1979)

(same); Wingate v. Wainwright, 464 F.2d 209 (5th

Cir.1972) (same); and United States v. Kramer,

289 F.2d 909, 913-18 (2d Cir.1961) (same), with

United States v. Van Cleave, 599 F.2d 954, 956-57

’ (10th Cir.1979) (allowing evidence); Oliphant v.

Koehler, 594 F.2d 547, 550—55 (6th Cir.) (same),

cert. denied, 444 U.S. 877, 100 S.Ct. 162, 62

L.Ed.2d 105 (1979); United States v. Etley, 574

F.2d 850, 852-53 (5th Cir.) (same), cert. denied,

439 U.S. 967, 99 S.Ct. 458, 58 L.Ed.2d 427

(1978); United States v. Rocha, 553 F.2d 615 (9th

Cir.1977) (same); United States v. Kills Plenty, 466

F.2d 240, 243 (8th Cir.1972) (same), cert. denied,

410 U.S. 916, 93 S.Ct. 971, 35 L.Ed.2d 278

(1973); United States v. Castro—Castro, 464 F.2d

336 (9th Cir.1972) (same), cert. denied, 410 U.S.

916, 93 S.Ct. 971, 35 L.Ed.2d 278 (1973); and

United States v. Feinberg, 383 F.2d 60, 71—72 (2d

Cir.1967) (same), cert. denied, 389 U.S. 1044, 88

S.Ct. 788, 19 L.Ed.2d 836 (1968). Cf. Lee v.

United States, 368 F.2d 834 (D.C.Cir.1966)

(reversing conviction where extrinsic evidence was

introduced to impeach defendant’s denial of prior

misconduct for which he had been tried and

acquitted).

Some of the cases do not stand in quite the stark

opposition that the above listing might indicate since

particular circumstances, rather than a general rule,

contributed to the outcomes. See, e.g., United

States v. Feinberg, supra (collateral estoppel

inapplicable because prosecuting sovereigns were

different and uncertainty existed as to whether prior

acquittal had conclusively established the fact

subsequently sought to be proved). We have cast

considerable doubt on the pertinence of the

difference in standards of proof in the prior and

subsequent proceedings, see United States v.

Kramer, 289 F.2d at 913, although the Supreme

Court case relied upon, Coffey v. United States, 116

U.S. 427, 6 S.Ct. 432, 29 L.Ed. 681 (1886), was

accorded perhaps more-weight than was warranted.

But see United States v. Etley, 574 F.2d at 853

(allowing evidence of prior crime resulting in

acquittal because of difference in standards of

proof). It is not entirely clear whether the decisions

precluding use of prior acts resulting in an acquittal

are grounded on technical application of collateral
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estoppel, which might limit the preclusion to

instances where the same sovereign prosecuted both

cases, or rest on more general considerations of

fairness, see, e.g., United States v. Mespoulede,

597 F.2d at 335 ("simply inequitable"); Wingate

v. Wainwright, 464 F.2d at 215 ("fundamentally

unfair and totally incongruous with our basic

concepts of justice").

In the context of sentencing, where prior

misconduct is offered not to prove guilt but solely to

determine the extent of punishment, we have ruled

that a sentencing judge may take into account

evidence of a defendant’s prior misconduct

established by a preponderance of the evidence,

notwithstanding an acquittal. See United States v.

Sweig, 454 F.2d 181 (2d Cir.1972). But the

sentencing context is entirely different from the

context of cross—examination of a defendant during

trial. At sentencing, the facts concerning the prior

misconduct may be developed by extrinsic evidence,

and the judge may take evidence of the misconduct

into account if satisfied that it has been established

by a preponderance of the evidence, despite-the fact

that a jury Was not persuaded beyond a reasonable

doubt. However, when witnesses are cross—

examined as to alleged prior misconduct for which

they have been tried and acquitted, there is no

opportunity to present extrinsic evidence bearing on

whether the misconduct occurred.

The trial context, in which prior misconduct is

offered to prove a fact relevant to a *513 subsequent

prosecution, is more pertinent to the issue in this

case than is the sentencing context. Though the

prior misconduct was sought to be elicited in this

case to impeach the defendant’s credibility rather

than prove a fact such as intent or knowledge, there

is a strong argument that the same considerations

that precluded the evidence in Mespoulede should

bar it here.

[4] However, we need not rest decision on

collateral estoppel nor on more general

considerations of fundamental fairness since the

evidence is inadmissible under the standards of

Rules 608(b) and 403. Rule 608(b) provides that

specific instances of misconduct may be inquired

into on cross-examination "in the discretion of the

court, if probative of truthfulness or

untruthfulness." Rule 403 obliges the trial judge to

exclude relevant evidence "if its probative value is
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substantially outweighed by the danger of unfair

prejudice," among other factors. Both rules thus

require the exercise of discretion with respect to

admission of prior acts of misconduct. Whether or

not an acquittal technically estops the prosecution

from eliciting the fact of prior misconduct, it will

normally alter the balance between probative force

and prejudice, which is already a close matter in

many cases where prior misconduct of a defendant is

offered. See United States v. Phillips, 401 F.2d 301

(7th Cir.1968). Moreover, there is the blunt reality

that a witness who has been acquitted will almost

certainly deny the misconduct, either because he did

no wrong or because he may understandably believe

that when asked about it after an acquittal, he is

entitled to have the law regard him as innocent.

Thus, the only purpose served by permitting the

inquiry is to place before the jury the allegation of

misconduct contained in the prosecutor’s question,

an allegation the jury will be instructed has no

evidentiary weight. To permit the inquiry risks

unfair prejudice, which is not justified by the

theoretical possibility that the witness, though

acquitted, will admit to the misconduct. When the

witness is the defendant, the significance of the

prejudice is magnified.

[5] In the pending case, not only had the alleged

prior misconduct concerning the tax charge resulted

in an acquittal, but the matter had arisen eighteen

years prior to the trial at which it was sought to be

probed on cross—examination. Moreover, the

prosecutor had no information in his possession to

indicate that Schwab was guilty of the misconduct.

Under these circumstances, cross-examination

concerning the tax matter was beyond the discretion

confided in the trial judge by Rules 608(b) and 403.

[6] The prosecutor was at fault in this case not

only for cross-examining as to matters for which the

defendant had been tried and acquitted but also for

pursuing the inquiry without alerting the trial court,

either by pretrial memorandum or sidebar

conference, of his intended course. Since, as far as

we can ascertain, no decision has approved cross-

examination of this sort, it was extremely imprudent

for the prosecutor to preempt the trial judge’s

opportunity to consider, before any damage might

be done, whether to allow such novel questioning.

The failure to alert the trial judge is especially

serious since the prosecutor had been told about the

acquittal and had no contrary information. Had the
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prosecutor known only of the charges and not the

outcome, it would still have been prudent to raise

the matter at sidebar so that the trial judge could

decide whether to conduct a voir dire inquiry as to

the outcome of the charges.

The significance of the prosecutor’s omission is

compounded still further by the fact that the matters

the prosecutor inquired about were charges made

twenty—three and eighteen years prior to the trial. If

these matters had resulted in convictions, the fact

that such convictions would have been more than ten

years old would have required the prosecutor to

give the defendant notice of his intent to use them,

Fed.R.Evid. 609(b), and the trial judge could have

admitted them only upon an explicit finding that

their probative value substantially outweighed their

prejudicial effect, id. Though Rule 608(b) has no

ten-year rule comparable to Rule 609, the discretion

that *514 trial judges are obliged to use in deciding

whether to permit cross-examination concerning

ancient misconduct cannot be exercised before the

well has been poisoned unless the prosecutor alerts

the judge by an offer of proof out of the hearing of

the jury. [FN3]

FN3. In enacting Rule 608(b), Congress deleted the

limitation in the rule as submitted by the Supreme

Court that the prior misconduct not be "remote in

time," and instead left the matter of timeliness to

"the discretion of the court." H.R.Rep. No. 650,

93d Cong, lst Sess. 10 (1973).

[7] Though the cross-examination of the defendant

was improper, we are satisfied that the error was

harmless. Schwab denied the misconduct, and no

evidence was introduced to dispute his denials.

Moreover, the trial judge promptly issued

appropriate instructions. Most significantly, the

evidence of guilt, which included Schwab’s recorded

incriminating conversations, was overwhelming.

[8] Appellant’s objection to the cross-examination

of two defense witnesses is not cause for concern.

With respect to the first witness, Martin Haitz, the

prosecutor, not previously alerted to the identity of

the witness, initiated an investigation while Haitz

was testifying and learned that criminal charges of

fraud and larceny had been brought against him; the

investigation did not ascertain the ultimate

disposition. The prosecutor alerted the trial judge to

his proposed cross-examination and received
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approval to inquire pursuant to Rule 608(b). Haitz

testified that fraud charges based on the issuance of

bad checks had been brought against him, but that

the charges were dropped after he explained that the

checks were issued by a corporation after he had

sold it. Though it might have been preferable for

the District Judge to have elicited the testimony out

of the presence of the jury so that the judge could

make the Rule 403 assessment before permitting the

cross-examination, we cannot say that it was error

not to do so.

[9] With respect to the second witness, Robert

Gibbs, the prosecutor also learned, apparently while

the witness was testifying, that an FBI "rap" sheet

indicated criminal charges, including mail fraud,

arising out of Gibbs’ alleged embezzlement from a

bank. At a sidebar conference, the prosecutor, who

had not yet obtained a fax copy of the "rap" sheet,

said there "may" be a conviction; defense counsel

said there had been an acquittal. Judge Nickerson

permitted cross—examination. Gibbs denied

embezzling funds from a Florida bank that had

employed him, admitted agreeing to a judgment to

repay some $253,000 to a different Florida bank,

and said that the repayment had nothing to do with

his bank employment. He denied committing mail

fraud in connection with either bank. On redirect,

Gibbs said he had never been convicted of any

federal or state crime. Nothing in the record

supports defense counsel’s claim at sidebar that

Gibbs had been tried for a banking crime and found

not guilty.

As with the cross-examination of Haitz, we see no

error. The prosecutor had a plausible basis for

cross—examining as to prior misconduct and did so

within the limits of Rule 608(b).

Appellant’s remaining contentions, which do not

warrant discussion, are without merit.

The judgment of the District Court is affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

v.

Sherman OLLISON, Defendant.

NO. 92 CR 365.

United States District Court, N.D. Illinois, Eastern Division.

Jan. 10, 1995.

MEMORANDUM OPINION AND ORDER

LEINENWEBER, District Judge.

*1 Defendant requests the court to grant several pretrial motions arising

from his detention and the search of his luggage by federal officials in May of

1992. After a brief recitation of the facts, the court will address

defendant’s motions seriatim.

FACTS

The parties offer competing characterizations of the events leading up to

defendant’s arrest for narcotics possession in violation of 21 U.S.C. s

841(a)(l) (1988). According to defendant, on May 6, 1992, he was approached by

two Drug Enforcement Agency ("DEA") agents as he disembarked from Amtrak Train

No. 22, which had just arrived at Chicago's Union Station from Houston, Texas.
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at an appropriate time.

IV. Motion to Require Notice of Intention to Use Other Crimes, Wrongs or Acts

Evidence

This motion consists of two parts. The first part requests an order requiring

the government to provide notice of its intention to introduce at trial

evidence of defendant’s other crimes or wrongs as those terms are used in

Fed.R.Evid. 404(b). The second part asks for the same notice with respect to

specific instances of defendant’s conduct the government may wish to use to

impeach his credibility under Fed.R.Evid. 608(b).

A. Defendant's Rule 404(b) motion.

The court orders the government to produce the Rule 404(b) information it will

use no later than 10 business days before trial. In its response, the

government argues that "Rules 12(d) and 16, and case law provid[e] that Rule

404(b) evidence need not be disclosed prior to trial." (Gov’t. resp. at 10.)

From this premise, the government states that it will voluntarily disclose the

information requested, but reserves the right to choose when it will disclose

the Rule 404(b) information it plans to use. (See id.)

The government’s assertion that Rule 404(b) permits it to choose whether or

not it will disclose Rule 404(b) information, however, is incorrect. Rule

404(b) was amended in 1991 in order to align it with other evidentiary rules

containing notice and disclosure provisions. See Fed.R.Evid. 412; Fed.R.Evid.
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609; Fed.R.Evid. 803(24); Fed.R.Evid. 804(b)(5). The rule now contains a

pretrial notice provision which states that "upon request by the accused, the

prosecution in a criminal case shall provide reasonable notice in advance of

trial ... of the general nature of any such evidence it intends to introduce at

trial." Fed.R.Evid. 404(b). In choosing to obscure such an elementary, and

indeed codified, point, the government has forfeited any discretion it may have

had concerning voluntary disclosure. Beyond the specific ruling relating to

time for disclosure, defendant's Rule 404(b) motion is moot.

B. Defendant’s Rule 608(b) motion.

*8 Defendant’s Rule 608(b) motion is denied. In contradistinction to Rule

404(b), Rule 608(b) has no self—contained notice provision. Moreover, Rule

12(d)(2) of the Fed.R.Crim.P. limits a defendant’s pretrial discovery under

Rule 16 to evidence that the government will offer in its case in chief-—

precisely the situation governed by Fed.R.Evid. 404(b). See Fed.R.Crim.P.

12(d)(2); Fed.R.Evid. 404(b). Rule 608(b), however, is focused on

impeachment. Thus, it is well—settled that the "government is not required to

disclose evidence of past crimes or misconduct that will be used on cross—

examination...." U.S. v. Padilla, 744 F.Supp. 1425, 1427 (N.D.Ill.l990);

accord U.S. v. Alex, 791 F.Supp. 723, 728—29 (N.D.Ill.l992).

V. Motion to Unseal File No. 92 M 245

The government has agreed to this request and thus defendant's motion is moot.

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105308Page195



 

Not Reported in F.Supp.

(Cite as: 1994 WL 583602 (N.D.Ill.))

UNITED STATES of America

v.

Tadeusz ZEGLEN, et al., Defendants.

No. 93 Cr 862.

United States District Court, N.D. Illinois, Eastern

Division.

Oct. 18, 1994.

MEMORANDUM OPINION AND ORDER

NORDBERG, District Judge.

*1 Before the Court are Defendants Tadeusz

Zeglen’s, Andrew Walkosz’s and Dorothy

Walkosz’s Pre-trial Motions.

1. Motion for Favorable Evidence/Motion for

Disclosure Regarding Emotional Illness Disorders

and Drug and Alcohol Abuse

Defendants file their Motion for Favorable

Evidence pursuant to Brady v. Maryland, 373 US.

83 (1963) and Giglio v. United States, 405 US. 150

(1972). Under Brady, the Government is required

to disclose all evidence that is both favorable to the

accused and material to either guilt or punishment.

According to Giglio, exculpatory evidence includes

evidence that the defense might use to impeach a

government witness by showing bias or interest. As

the Government is aware of its obligation under

Brady, and has dis'closed all exculpatory information

of which it is aware, and has agreed to make further

disclosures if and when it acquires additional

exculpatory evidence, the Defendants’ motions are

DENIED as moot.

2. Motion for Order Requiring the Government to

Give Notice of its Intention to Use Evidence of

Other Crimes, Wrongs or Acts Evidence

Defendants request that this Court order the

Government to give notice of its intention to use

"other crimes, wrongs or acts" evidence as that

phrase is used in Federal Rule of Evidence 404(b).

The Government acknowledges its obligation under

Rule 404(b) and has no objection to compliance

therewith. The Government states that at present, it

does not have any Rule 404(b) evidence concerning

Defendants. However, the Government recognizes

Page 1

its obligation to give notice of its intention to use

Rule 404(b) evidence and has agreed to give

opposing counsel such notice one month before trial

if possible. Accordingly, Defendants’ motion is

DENIED as moot.

Included in Defendants’ motion for an order

requiring the Government to give notice of its

intention to use "other crimes, wrongs or acts"

evidence is a request for an order requiring the

Government to give notice of its intention to use

evidence of "specific instances of conduct" of the

Defendants as that phrase is used in Federal Rule of

Evidence 608(b). Rule 608(b) allows inquiry on

cross—examination into specific instances of conduct

bearing on the credibility of the witness. Unlike

Rule 404(b), which explicitly provides for pre-trial

discovery of relevant evidence, Rule 608(b) contains

no such provision. The Defendants have not

directed this Court to any authority for ordering

such disclosure. In the absence of such authority,

Defendants’ motion insofar as it requests pretrial

disclosure of Rule 608(b) evidence is DENIED.

3. Motion for Early Disclosure of Witness

Statements

The Jencks Act requires the government to

provide defendants with prior statements of

government witnesses after the witnesses have

testified at trial. 18 U.S.C. §3500. The Jencks Act

generally requires production of Jencks material

after the government witnesses have testified.

However, according to the Government, virtually

all previous statements of likely government

witnesses have already been disclosed to the

defense. Furthermore, the Government has agreed

to turn over any new material on an on-going basis.

Consequently, Defendants’ Motion for Early

Disclosure of Witness Statements is DENIED as

moot.

4. Motion for Pre-trial Disclosure of Co—

conspirators’ Statements/Motion for Disclosure of

Names of Co—conspirators

*2 The Government notes that its Santiago proffer

will be filed thirty days before the trial in this case.

See United States v. Santiago, 582 F.2d 1128 (7th

Cir.1978). Accordingly, Defendants’ Motions for

Pre—trial Disclosure of Co—conspirators’ statements
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and for Disclosure of the Names of Co-conspirators

are DENIED as moot.

To the extent names of co—conspirators are not

revealed in the Government’s Santiago proffer, the

Court notes that the Government has acknowledged

its obligation under Brady and Giglio to disclose

information favorable to the Defendants and material

to either guilt or punishment.

5. Motion for an In Camera Production of

Probation Officers’ Presentence Investigation

Reports

Defendants have moved for production of the

presentence investigation reports of Tadeusz

Morawa and Andrew Schechula, both of whom are

likely government witnesses in this case.

The Government has agreed to an in camera

inspection of the presentence investigation reports of

Morawa and Schechula so that the Court can

determine whether the reports contain exculpatory

information and/or impeachment material useful in

cross—examining the Government’s witnesses. See

U.S. v. Canino, 949 F.2d 928, 942-43 (7th

Cir.l991), cert. denied, 112 S.Ct. 3058 (1992).

Defendants’ Motion for Production of the

Presentence Investigation Reports of Morawa and

Schechula is DENIED. However, the Court will

review the reports in camera to determine if they

contain exculpatory information or material useful

for impeachment purposes.

6. Motion for List of Government Witnesses

Together with Addresses and Phone Numbers

A defendant has no right to a list of government

witnesses prior to trial although the court has

authority to require the government to provide such

a list. See Weatherford v. Bursey, 429 U.S. 545,

559 (1977); US. v. Sims, 808 F.Supp. 607, 613

(N.D.Ill.1992) (citing United States v. Braxton, 877

F.2d 556, 560 (7th Cir.l989); United States v.

Naupe, 834 F.2d 1311, 1317 (7th Cir.l987);

United States v. Bouye, 688 F.2d 471, 473-74 (7th

Cir.l982); United States v. Jackson, 508 F.2d

1001, 1006—1008 (7th Cir.l975), rev’d on other

grounds, 474 U.S. 302 (1986)).

However, the parties have agreed that the
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Government will provide Defendants with a list of

government witnesses. The parties have further

agreed that, instead of providing Defendants with

the home addresses and telephone numbers, the

Government will arrange for defense counsel to

meet with listed government witnesses, who have

not already been located by independent defense

investigation, so that defense counsel can request

interviews.

Consequently, Defendants’ Motion for a List of

Government Witnesses is DENIED as moot.

7. Motion for Production of Personnel Files of

Law Enforcement Officers for In Camera Inspection

*3 Defendants request that this Court order the

Government to turn over the personnel files of any

testifying agent for in camera inspection so that the

Court can determine whether the files contain

exculpatory information and/or impeachment

material useful in cross-examining the agents.

However, Defendants give no support for their

contention that the personnel files might contain

evidence which is favorable to the Defendants and

material to the issue of guilt or punishment.

In United States v. Andrus, 775 F.2d 825, 843

(7th Cir.l985), the Seventh Circuit held that the

defendant was not entitled to the personnel files of

the law enforcement witnesses where there was not

even a hint that impeaching material was contained

in the files. The Seventh Circuit relied on a prior

opinion in United States v. Navarro, 737 F.2d 625,

631 7th Cir.), cert. denied, Mugercia v. U.S., 469

U.S. 1020 (1984) where it stated,

Mere speculation that a government file may

contain Brady material is not sufficient to require

a remand for in camera inspection, much less

reversal for a new trial. A due process standard

which is satisfied by mere speculation would

convert Brady into a discovery device and impose

an undue burden on the district court.

A defendant’s request for Brady material does not

entitle him to "embark upon an unwarranted fishing

expedition through government files, nor does it

mandate a trial judge conduct an in camera

inspection of the government’s files in every case."

U.S. v. Phillips, 854 F.2d 273, 278 (7th Cir.l988).

See also, U.S. v. Quintanilla, 760 F.Supp. 687,

696-97 (N.D.Ill.199l), aff’d 2 F.3d 1469 (7th

Cir.l993).
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As a request by Defendants does not automatically

trigger an in camera review of the personnel files of

any testifying agent, Defendants’ motion is

DENIED. To the extent these personnel files

contain information favorable to the Defendants and

material to the issues of guilt and punishment, the

Court notes that the Government has recognized its

continuing obligation under Brady and Giglio' to

disclose such information.

8. Motion to Continue Trial or for Alternate

Relief

Defendants request that this Court grant judicial

immunity for four defense witnesses who can

allegedly exonerate Defendants, but who refuse to

testify because of the fear of self-incrimination.

Alternatively, Defendants ask the Court to stay the

trial date until December 10, 1995 allowing the

statute of limitations to run so that the witnesses

testimony could not be used to prosecute them. The

language of 18 U.S.C. §§ 6002, 6003, which

governs a federal prosecutor’s right to grant

immunity to a witness, provides the government

with considerable discretion and does not obligate

the government to grant defense witnesses

immunity. U.S. v. Hooks, 848 F.2d 785, 798-99

(7th Cir.1988). The trial court does not have the

power to direct the government to seek immunity for

a defense witness who exercises his fifth amendment

privilege against self-incrimination. Id. at 799.

However, the prosecutor’s unfettered discretion to

grant immunity is limited by due process

considerations. Id. See also, U.S. v. Schweihs,

971 F.2d 1302, 1315 (7th Cir.1992). The

prosecutor cannot use his power to grant immunity

"to distort the judicial fact-finding process."

Hooks, 848 F.2d at 799.

*4 The Defendants have not made the requisite

substantial evidentiary showing that the

Government, by refusing to grant immunity to the

four defense witnesses, intended "to distort the

judicial fact-finding process." Id. at 802. In fact,

the Government has not refused to apply for

statutory immunity "in any final sense. " Rather, the

Government has decided that it simply does not have

enough information at this point to determine

whether granting these witnesses immunity would be

appropriate and in the public interest.

The Defendants’ vague and cursory description of
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the testimony of the four witnesses makes it difficult

to determine whether their anticipated testimony is

cumulative of that of other witnesses, whether the

exclusion of the supposed incriminating statements

would prejudice the Defendants and whether the

testimony is in fact protected by the fifth amendment

privilege against self-incrimination. Defendants

have not presented substantial evidence to show a

clear abuse of prosecutorial discretion, and thus a

violation of due process rights.

For the foregoing reasons, Defendants’ motion is

DENIED.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff, ‘ *

v.

Emery L. GOAD and William R. Wood,

Defendants.

CRIM. A. Nos. 89-10062—01, 89-10062—02.

United States District Court, D. Kansas.

June 15, 1990.

MEMORANDUM AND ORDER

THEIS, District Judge.

*1 This matter is before the court on several

pretrial motions filed by one or both defendants.

The court held a hearing on March 12, 1990, at the

conclusion of which the court announced it would

take the motions under advisement. At the request

of the defendants, the court held an evidentiary

hearing on June 4, 1990. The court has previously

granted defendant Goad’s motion to sever.

Defendants Goad and Wood are charged with

possessing, concealing, and storing a stolen pickup

truck which had crossed a state boundary after being

stolen and for conspiracy to commit the same

offense, in violation of 18 U.S.C. §§ 2313, 2, and

371. ,

The indictment charges the existence of a

conspiracy from on or about November 22, 1985,

and continuing through on or about February 8,

1989. Eight separate overt acts are listed in the

indictment and are summarized as follows. On or

about November 1, 1985, defendant Goad located a

stolen Ford pickup truck in a parking lot at 550

West Central, Wichita, Kansas. On or about

November 22, 1985, Goad refused to disclose to the

Hanover Insurance Company, Birmingham,

Alabama, the location of the stolen pickup truck.

On or about December 1, 1985, Goad and Leonard

Young towed the stolen pickup truck to the

residence of defendant Wood. On or about January

29, 1986, defendant Wood hired Douglas Maib to

key the ignition and door locks on the pickup truck.

At some point after January 1986, the pickup truck

was driven to Wood’s lake property in Greenwood

County, Kansas. During the spring or summer of

1988, Wood, an attorney, contacted a client of his,

George E. Creekmore, requesting that Creekmore

obtain a vehicle identification plate from an
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automobile salvage yard so that the plate in the

stolen pickup truck could be switched, thereby

allowing Wood to obtain a new title for the stolen

pickup truck. At some time during the summer of

1988, Wood arranged for Creekmore to drive the

stolen pickup truck from Greenwood County,

Kansas, to Creekmore’s residence in Sedgwick

County, Kansas, to assist Creekmore in switching

the vehicle identification plates. On or about

October 1, 1988, Creekmore returned the stolen

pickup truck to Wood’s residence in Sedgwick

County, Kansas.

The facts, as summarized by defendant Wood in

his motion to dismiss (Doc. 29), are as follows. On

September 30, 1984, a pickup truck was discovered

missing from Larry Salvage Chevrolet in Huntsville,

Alabama. The truck was reported missing and an

insurance claim was made. Later that fall, Sedgwick

County District Court Judge Nicholas Klein

observed an apparently abandoned truck in the

parking lot of the apartment complex where he

lived. After the truck had remained there for about

a year, Judge Klein told Goad, a private

investigator, of the vehicle’s location. Goad

obtained the vehicle identification number,

determined the truck was stolen, and contacted the

Huntsville Police. Goad thereafter contacted the

insurance company which had paid the claim on the

vehicle. When the» insurance company refused to

pay Goad a finder’s fee, Goad refused to tell the

insurance company of the location of the vehicle.

The vehicle was towed to Wood’s home. The locks

were changed by Douglas Key and Lock Company

in January 1986. The truck was taken to Wood’s

lake house in the summer of 1986. In the summer

of 1988, the truck was driven back to Wood’s

residence. On October 31, 1988, the truck was

taken to a barn in Rose Hill, Kansas, where it was

stored until it was turned over to the police on or _

about February 18, 1989.

1. Motion for bill of particulars (Doc. 20-21, filed

by Goad)

*2 Goad’s motion for a bill of particulars seeks

very specific details about the alleged offenses: the

place(s), including street address(es), where the

conspiracy was initially formed, and where each

defendant and each coconspirator joined the

conspiracy; the date(s) and time(s) when each

defendant and each coconspirator joined the
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conspiracy; the period(s) of time during which each

defendant and each coconspirator remained in the

conspiracy; the circumstances under which, and the

words or conduct by means of which each defendant

and each coconspirator joined the conspiracy; the

objects of the conspiracy; what the defendant Goad

agreed to do irr further of the conspiracy; the

specific words or conduct of defendant Goad

constituting overt acts in furtherance of the

conspiracy; specific information regarding any

overt acts not included in the indictment; the names

of coconspirators; whether any defendant or

coconspirators were acting on behalf of any

governmental entity at the time of the conspiracy;

and whether any defendant has furnished

information to law enforcement authorities with

respect to the conspiracy. Doc. 20.

Goad alleges that he needs this information to

prepare for trial and to avoid surprise at trial, given

the delay in prosecution. Goad merely asserts that

the delay has resulted in prejudice to him. The

affidavit of Goad’s attorney states that: the

indictment alleges that the conspiracy to violate 18

U.S.C. § 2313 existed from November 22, 1985

through February 8, 1989; that the indictment fails

to state with particularity the locations, dates, and

times when the defendants joined the conspiracy and

committed the overt acts, and which defendants or

coconspirators committed which overt acts; that the

indictment fails to allege all the matters requested in

the motion for a bill of particulars; and that Goad

does not know the theory upon which the

government intends to proceed. Doc. 21.

Wood has adopted this motion. Doc. 30.

The government has responded, asking the court

to deny the motion for a bill or particulars. Doc.

38. The government argues that the indictment

adequately informs the defendants of the charges

against them. The government states that it has

provided a complete copy of its investigative file to

each defendant. All reports or records have been

provided to the defendants. Further, the facts are so

well known to the defendants that they have entered

into a stipulation of facts, filed with defendant

Wood’s motion to dismiss (Doc. 29).

"The purpose of a bill of particulars is to inform

the defendant of the charge against him with

sufficient precision to allow him to prepare his
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defense, to minimize surprise at trial, and to enable

him toplead double jeopardy in the event of a later

prosecution for the same offense." United States V.

Dunn, 841 F.2d 1026, 1029 (10th Cir.1988)

(quoting United States v. Cole, 755 F.2d 748, 760

(11th CIr.1985)). "It is not the function of a bill or

particulars ’to disclose in detail the evidence upon

which the Government will rely at the trial.’ "

United States v. Barbieri, 614 F.2d 715, 719 (10th

Cir.1980) (quoting Cefalu v. United States, 234

F.2d 522, 524 (10th Cir.1956)). An indictment is

generally sufficient if it sets forth the offense in the

words of the statute, as long as the statute

adequately states the elements of the offense.

United States v. Salazar, 720 F.2d 1482, 1486 (10th

Cir.1983), cert. denied, 469 US. 1110 (1985). The

determination of the sufficiency of the indictment,

however, is governed by practical rather than

technical considerations. Dunn, 841 F.2d at 1029.

Moreover, this determination is left to the sound

discretion of the trial court. United States v.

Wright, 826 F.2d 938, 942 (10th Cir.1987).

*3 Applying these standards, the court finds that

the defendants are not entitled to a bill of particulars

setting forth the requested matters. The indictment

tracks the language of the statute, and is thus

specific in terms of the statute. The overt acts listed

in the conspiracy count inform the defendants of the

charges against them with sufficient precision to

allow them to prepare their defense. The

defendant’s motion is a request for evidentiary detail

and impermissible discovery material. Accordingly,

the motion for a bill of particulars shall be denied.

2. Motion for disclosure of impeaching

information/Motion for discovery (Doc. 24-25,

filed by Goad)

Goad requests information regarding: (1) prior

felony convictions and juvenile adjudications of all

witnesses; (2) all prior misconduct or bad acts of

witnesses; (3) all consideration or promises made to

witnesses; (4) any threats made to or directed

against witnesses; (5) all occasions when the

witness has testified before any tribunal about this

case; (6) all occasions when any witness who is an

informer, accomplice, or coconspirator has ever

testified before any tribunal; (7) all personnel files

on law enforcement witnesses; (8) any and all

records or information which may be impeaching;

and (9) the same information with respect to any
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non—witness whose statements may be offered in

evidence.

Wood has adopted this motion. Doc. 27-28.

The government has responded, asking that the

motion be denied except as otherwise agreed to.

Addressing each category of Goad’s request, the

government states: (1) it is not aware of any

juvenile convictions, but such convictions are

confidential and should not be disclosed; (2) it will

provide arrest and conviction data of which it is

aware; no other information will be provided; (3)

all promises or consideration will be disclosed; (4)

no threats have been made; (5) prior testimony is

Jencks material and will be disclosed at the time

required by law; (6) identity of persons who have

previously testified is not required to be disclosed

pretrial; (7) personnel files are not discoverable;

(8) it is unaware of any further information. The

government does not address category (9)

specifically.

The court will address each category of

defendant’s motion in turn. (1) The court will grant

defendant’s motion for discovery of arrest and

conviction data for adult offenses. The court agrees

with the government that juvenile adjudications, if

any witnesses have had such adjudications, should

remain confidential. (2) Under Fed.R.Evid. 608(b),

cited by the defendant, prior bad acts may not be

proven by extrinsic evidence. In the discretion of

the court, they may be inquired into on cross

examination, if probative of truthfulness or

untruthfulness. The requested discovery is not

provided for in the criminal rules. The court will

deny the requested discovery. (3) and (4) All

promises, consideration, and threats shall be

disclosed. (5) Prior testimony and statements come

within the provisions of the Jencks Act, 18 U.S.C. §

3500(e), and are not subject to disclosure until after

the witness testifies. Id. § 3500(a)—(b). (6) The

identity of witnesses is not discoverable under

Fed.R.Crim.P. 16. (7) The defendant has not

provided the court with any Tenth Circuit authority

requiring the disclosure of the personnel files of

law enforcement witnesses; consequently, the court

will deny the motion. (8) Since the government

states that it is unaware of any information fitting

within this catch-all category, the requested

discovery will be denied. (9) If the government is

intending to introduce the statements of non-
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witnesses, the government shall respond to this

requested category of discovery.

3. Motion to dismiss (Doc. 29, filed by Wood)

*4 Defendant Wood argues that the indictment

charges defendant with possessing a vehicle which

had been stolen and then crossed a state line. The

indictment does not charge that the vehicle was

involved in interstate commerce at the time the

vehicle was in the defendants’ possession. Wood

makes three arguments in his motion to dismiss: (1)

Congress has unconstitutionally extended its

authority under the commerce clause to matters

purely local in nature; (2) the statute is overbroad;

and (3) the vehicle had ceased to be a part of

interstate commerce.

Prior to its amendment in October 1984, 18

U.S.C. §2313 provided:

Whoever receives, conceals, stores, barters, sells,

or disposes of any motor vehicle or aircraft, moving

as, or which is a part of, or which constitutes

interstate or foreign commerce, knowing the same to

have been stolen, shall be fined not more than

$5,000 or imprisoned not more than five years, or

both.

18 U.S.C. § 2313 (emphasis added). This statute

was in effect at the time the vehicle was reported

missing in September 1984. The statute was

amended effective October 25, 1984 to read:

Whoever receives, possesses, conceals, stores,

barters, sells, or disposes of any metor vehicle or

aircraft, which has crossed a State or United States

boundary after being stolen, knowing the same to

have been stolen, shall be fined not more than

$5 ,000 or imprisoned not more than five years, or

both.

18 U.S.C. § 2313 (emphasis added).

Wood argues that prior to the amendment, for a

violation of the statute to occur, the vehicle must

have been involved in interstate commerce at the

time of the defendant’s involvement with it. The

amended statute, which took effect after the theft of

the vehicle, requires only that the vehicle crossed a

state line at some point in time. There is no

requirement that the vehicle still be involved in
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interstate commerce. This, Wood argues, is an ex

post facto law. Additionally, this involves the

federal government in matters of a purely local

nature involving stolen property. Defendant argues

the statute is overbroad since it makes no exception

for police officers and repossessors who knowingly

deal with stolen vehicles.

Goad has adopted this motion for the most part,

Doc. 26, except for the portion of Wood’s brief

which states that Goad towed the vehicle to Wood’s

home. Goad states that one Leonard Young towed

the vehicle to Wood’s home, where it remained until

it was turned over to the police. Doc. 32.

The government has responded to this motion,

asking that it be denied. Doc. 39, 52.

The amendment of the statute in 1984 cannot form

the basis for an ex post facto challenge, since the

defendants’ conduct occurred after the effective date

of that amendment. The defendants argue that since

the theft of the truck occurred before the amendment

to the statute, all further charges arising out of that

theft must be based on the pre—amendment version of

the statute. The date of the theft of the truck is not

relevant to the ex post facto inquiry, since the

defendants are not charged with stealing the truck.

The relevant dates are the dates of the defendants’

conduct in possessing, concealing, and storing the

truck. "The key ex post facto inquiry is the actual

state of the law at the time the defendant perpetrated

the offense." Watson v. Estelle, 886 F.2d 1093,

1096 (9th Cir.1989). Since the defendants’ conduct

occurred well after the 1984 amendment to the

statute, no ex post facto problem is presented. Cf.

United States v. Gillies, 851 F.2d 492, 495—96 (lst

Cir.), cert. denied, 109 S.Ct. 147 (1988) (that

transportation of firearm in interstate commerce may

have occurred prior to enactment of firearm statute,

18 U.S.C. § 922(g)(1), does not violate ex post

facto clause; defendant engaged in possession of

firearm seven months after the law’s enactment).

*5 It is undisputed that Congress may legislate in

this area only because interstate commerce is

involved. Prior to the 1984 amendment, 18 U.S.C.

§ 2313 specified "interstate commerce" as an

element of the offense. Congress changed the

elements of the offense in the 1984 amendment to

the statute; however, Congress did not remove the

link to interstate commerce. The crossing of state
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boundaries constitutes interstate commerce.

Wood also argues that the pickup truck was no

longer involved in interstate commerce at the time of

their involvement with it. Under the old statute,

whether the vehicle was still in the stream of

commerce when the defendant dealt with it was

ordinarily a question of fact for the jury. See

United States v. Radtke, 799 F.2d 298, 306 (7th

Cir.1986); United States v. Hiscott, 586 F.2d

1271, 1274 (8th Cir.1978). The 1984 amendment

to the statute has removed this requirement. The

crime of possessing, concealing, and storing a stolen

motor vehicle has four essential elements: (1) that

the vehicle was stolen; (2) after it was stolen, the

vehicle was moved across a state line; (3) after the

vehicle had been stolen and moved across a state

line, the defendant possessed, concealed, and stored

it; and (4) at the time the defendant concealed and

stored the vehicle, he knew it had been stolen. See

Model Criminal Jury Instructions for the District

Courts of the Eighth Circuit § 6.18.2313 (West rev.

ed. 1989). The amended statute provides that

federal criminal jurisdiction continues over a stolen

vehicle once it crosses a state line even after it

ceases to be part of interstate commerce. Id.

Committee Comments. This is a constitutional

exercise of Congress’ commerce clause powers. Cf.

Scarborough v. United States, 431 US. 563 (1977)

(the interstate commerce nexus requirement in

firearm statute, 18 U.S.C. App. § 1202(a), is

satisfied by proof that the firearm had previously

travelled in interstate commerce); United States v.

Gillies, 851 F.2d 492, 493 (lst Cir.), cert. denied,

109 S.Ct. 147 (1988) (words "affecting commerce"

in firearm statute, 18 U.S.C. § 922(g), signal

Congress’ intent to exercise its commerce clause

powers broadly, "perhaps as far as the Constitution

permits;" statutory language applies to possession of

firearm that previously moved in interstate

commerce).

Finally, the defendant argues that the statute is

overbroad since it makes no exception for those who

legitimately deal with stolen vehicles. This

argument warrants little discussion. The court is

unaware of any criminal statutes which contain

specific exceptions for law enforcement personnel.

However, a person whose employment requires him

or her to deal with contraband would necessarily

lack the criminal intent required for a violation of

the law to occur.
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4. Motion to dismiss for preaccusatory delay

(Doc. 18-19, filed by Goad)

Defendant Goad moves to dismiss the indictment

on the grounds that there was a delay of 45 months

between November 1985, the time of his alleged

involvement in the offense, and August 1989, when

the indictment was returned. Goad alleges that the

delay was attributable solely to the government and

that he has suffered substantial actual prejudice

thereby. Goad alleges that the Wichita Police and

the Kansas Highway Patrol were aware of his

involvement with the truck and of the location of the

truck in the fall of 1985. Goad alleges prejudice

from the inability to locate certain witnesses and the

loss or destruction of evidence.

*6 Wood has joined in this motion. Doc. 31.

The government has filed a response. Doc. 51.

Based on the testimony given and the June 4

hearing, the court makes the following findings of

fact. Jerry Dunbar, a private investigator, worked

for defendant Goad from approximately late 1985

through the summer of 1987. Dunbar testified that

in approximately the fall of 1987, Leonard Young,

who contracted with Goad to tow repossessed cars,

told Dunbar that Goad had taken a stolen vehicle

and given it to defendant Wood following a dispute

with an insurance company. Young told Dunbar

that he wanted to talk with the authorities.

Dunbar met with Sheriff Mike Hill in October or

November 1987. Dunbar told Hill that a local

private investigator and a local attorney were

allegedly involved with a stolen vehicle which was

taken by one and then taken to the other’s house.

Dunbar related that a witness wanted to talk, but did

not know whom to contact. Hill telephoned Dunbar

the next day to set up a meeting with United States

Attorney Benjamin L. Burgess, Jr. At the meeting

with Burgess, Dunbar related the story Young had

told him.

Around January 1989, Dunbar was contacted by

an agent of the Kansas Bureau of Investigation

regarding the truck.

On cross-examination, Dunbar admitted that he

did not recall the dates exactly. The meeting with

Hill and Burgess may have occurred in October

1986, although Dunbar thought it occurred in
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October 1987. Dunbar admitted that he had no

personal knowledge of the matter, where the truck

was located, whether Young was telling the truth, or

whether Young had further contact with law

enforcement.

Former United States Attorney Benjamin L.

Burgess, Jr., submitted an affidavit (Doc. 50).

Burgess’ affidavit states that he has been informed

that Jerry Dunbar claims to have met with him and

Sheriff Mike Hill in October 1986 regarding the

events giving rise to this criminal prosecution.

Burgess states that he cannot remember whether

such a meeting occurred. Burgess stated that he did

vaguely remember a meeting with representatives of

law enforcement agencies in late 1986 or early

1987, at which time there was some discussion

about defendant Goad.

According to Kansas Bureau of Investigation

reports, shortly after Goad contacted the insurance

company regarding the stolen pickup truck, two

Wichita Police Department Detectives contacted

Goad. Goad advised the police that he did not know

the current location of the truck. In October 1986,

Dunbar met with Hill and Burgess regarding the

truck. Hill and Burgess allegedly asked Dunbar to

help them develop information which might lead to

the filing of charges against Goad. Dunbar declined

to become involved in the investigation. Doc. 53,

Exh. 3.

The due process clause of the fifth amendment to

the Constitution requires dismissal of an indictment

when the defendant is able to demonstrate that delay

in charging him with a particular crime "was the

product of deliberate action by law enforcement

personnel designed to gain a tactical advantage

resulting in actual prejudice to the accused, thereby

depriving him of his right to a fair trial." United

States v. Comosona, 614 F.2d 695, 696 (10th

Cir.1980). Several elements must be considered.

First, there must be a demonstration of actual

prejudice to the defendant resulting from the delay.

This prejudice generally takes the form of a loss of

witnesses and/or physical evidence. Second, the

length of the delay must be considered. Third, the

government’s reasons for the delay must be carefully

considered. Id. Something more than ordinary

negligence on the part of the government is

required; the government’s delay must be

intentional and purposeful. Id. at 696 n. 1 (citing
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United States v. Glist, 594 F.2d 1374 "'(YlOth

Cir.1979)).

*7 The defendant must make a prima facie

showing of fact that the delay in charging him has

actually prejudiced his ability to defend, and that the

delay was intentionally or purposely designed by the

government to gain some tactical advantage over or

to harass him. Once the defendant makes a prima

facie showing, the burden of going forward with the

evidence shifts to the government. Once the

government presents evidence showing that the

delay was not improperly motivated, the defendant

bears the ultimate burden of establishing the

govemment’s due process violation by a

preponderance of the evidence. Id. at 696-97.

The defendant has failed to make a prima facie

showing. The defendant may have shown some

prejudice. The evidence presented shows that

witnesses’ memories have begun to fail, leading to a

loss of evidence.

The delay, however, is not so lengthy as to be

fatal to the case. The indictment charges a

conspiracy, which continues from its inception in

November 1985 until February 1989. A conspiracy

is by nature a continuing enterprise. The conspiracy

charged here begins with the finding of the truck in

1985, continues through the hiding of the truck, and

ends with the discovery of the truck in 1989.

Charges were brought later that year.

Finally, the defendant has failed to show any

improper motive on the part of the government.

The evidence presented by the defendant supports at

most an inference of negligence--that the United

States Attorney was informed about this crime yet

failed to investigate promptly. The defendant has

presented nothing which would demonstrate an

intentional and purposeful delay on the part of the

government.

The court shall deny the defendant’s motion to

dismiss for preaccusatory delay. The issue

presented by defendant Goad is a matter of proof for

trial. The court would consider the issue again at

the close of the government’s case or at the close of

all the evidence.

IT IS BY THE COURT THEREFORE

ORDERED that defendant Goad’s motion for a bill
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of particulars (Doc. 20-21), joined in by defendant

Wood (Doc. 30), is hereby denied.

IT IS FURTHER ORDERED that defendant

Goad’s motion for disclosure of impeaching

information (Doc. 24-25), joined in by defendant

Wood (Doc. 27-28), is hereby granted in part and

denied in part as specified in this opinion and order.

IT IS FURTHER ORDERED that defendant

Wood’s motion to dismiss (Doc. 29), joined in by

defendant Goad (Doc. 26, 32), is hereby denied.

IT IS FURTHER ORDERED that defendant

Goad’s motion to dismiss for preaccusatory delay

(Doc. 18-19), joined in by defendant Wood (Doc.

31), is hereby denied.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,“

v. -

James Richard BERRY, Jr., Lisa Ann Berry, Daniel Wayne Connell and Deana Marie

1, . Sandoval, Defendants. _

' Nos. 92— 40043— 01-SAC to 92-4004304- SAC.

United States District Court, D. Kansas.

NOV. 23, 1992.

Lee Thompson, U. S. Atty. for the District of Kansas, ThomasG. Luedke, Asst.

U. S. Atty. , for U. S. '

John J. Ambrosio, John J. Ambrosio, Chartered, Topeka,Kan , for James Richard

Berry, Jr.

Marilyn M. Trubey, Federal Public Defender' s Office, Topeka,  Kan., for Lisa

Ann Berry.

Michael M. Jackson, Topeka, Kan. for Daniel Wayne Conne1l.

MEMORANDUM ANDORDER

CROW, District Judge. ‘ '

*1 On October 21, '1992,the grand jury returned afourcOuntsuperseding p

indictment charging all of the defendants in Count I with one cOunt of

, Copr. (C)West 1996Woclaim to orig._US.  govt.' works
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(Cite as: 1992 WL 372181, *2 (D. Kan. )) “V* ‘

Cf. Fla. Stat. Ann s 90. 404(2)(b) (written disclosuremust describe uncharged

misconduct with particularity requiredofanindictment or information).

Instead, the Committee opted for a generalized notice provision which requires

the prosecution to apprise the defense of the general nature of the evidence of

extrinsic acts. The Committee does not intend that the amendment will

supersede other rules of admissibility or disclosure, suchas the Jencks'Act,

18 U. S. C. s 3500, et seq. nor require the prosecutiOn to disclose directly

or indirectly the names and addreSSes of its witnesses, something it is,

currently not required to do under Federal Rule ofCriminal Procedure 16.

*3 The amendment requires the prosecution to provide notice, regardless of

how it intends to use the extrinsic act evidence at trial, i. e. ,.during its

case— in— chief, for impeadhment, or for possible rebuttal. The court in its

discretion may, under the facts, decide that the particular request or notice

was not reasonable, either because of the lack of timelinessor completeness.

Because the notice requirement serves as condition precedentto admissibility

of 404(b) evidence, the offered evidence is inadmissible if the court decides

that the notice requirementhas not been met. ‘

Nothing in the amendment precludes the courtfromrequiring the government to

provide it with an opportunity to rule in limine on 404(b) evidence before it

is offered or even mentionedduring trial. Whenrules in limine, the court may

require the government to disclose to it the specifics of such evidence which
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the court must consider in determining admissibility.

The amendment does not extend to evidence of acts_which are

see United States v. Williame

(noting distinction between 404(b) evidence and intrinsic offense

Nor is the amendment intended to redefine what evidence would

otherwise beadm1581bleunderRul;404(b)

the charged offense,

Cir.l990)

evidence).

Id.

During oral argument, the government

intend to introduce any evidence that

Therefore, the notice requirements of

inquiry, the government gave examples

be "intrinsic" to the crime charged.

or j-‘éi’n T]. :c' CIT)V‘” " . .'

PA7 QF 42 ALLFEDS Page

"intrinsic" to

900 F.2d 823 (5th

 

*¥"*‘?wav. .f.'

basically 1nd1catedthatit didnot

was extrinSic to the crimes charged.

Rule 404(b) appear to be satisfied. Upon

of the type of evidence it believed to

As a specific example, the government

indicated that an act intrinsic to the alleged conspiracy of growing and

distributing of marijuana would include the acquisition of suppliesto raise

marijuana. The defendants did not directly respond togovernment s

characterization of those acts as intrinsic or extrinsic. ~

In light of the government’s response,the court.will briefly discuss the

distinction between "extrinsic" and"1ntr1ns1c"acts. This discussion is not

intended to express anyopinion as to whether.the evidence offered by the

government in this case is "intrinSic" or "extr1ns1c," but. issimply intended

to provide a brief overview of this issue. ' 5

Copr. (C)West 1996 Noclaim to orig.U S. govt. works
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between evidence of

"extrinsic" acts is crucial and sometimes subtle.

evidence of acts extrinsic to the 'charged’ crime.

873 F. 2d 1163,1372 n. 5 (10th Cir. 1989)

crimes charged are not excludable under 404(b)

extrinsic if: ~vE~ -'

(1) The act was part Of the scheme for Whichadefendant is be1ng

prosecuted, Record, 873 F.2d at. 1372 n.5, or

(2) The act was "inextricably intertwined withthe chargedcrime such that a

witness' testimony ’would have been confusing. and incomplete without mention of

the prior act. "I Record, 873F. 2d at 1372 n. 5 (quoting United States

Not Reported inyF Page

(Cite as: 1992 WL

The distinction

P SOF42.

"1ntr1ns1c"—actsand evidence of

Rule 404(b) only applies to

UnitedStateshvrRecord,

Conversely,«acts1ntr1ns1ctothe

An uncharged actmaynot be

      
V. Richardson, 764 F.2d 1514,. 152122 I(llthC1r.), WErEICdegiegLeé7é‘US;

952 (1985). ‘ 3 . 11;: .—.5:35.--? “

See United States v. Williams,.90Q_F. 2d 823,.8257(5th c1r.1990)“T"'cher

act' evidence is 'intrinsic’ whentheev1denceofthe other actand the H

evidence of the crime charged are ’inextricably intertWined’ orboth acts are

part of a 'single criminalepiSode’or the other aets were necessary

preliminaries' to the crime charged. ") (citations omitted).

*4 In the event the government does obtain404(b) evidence _it shall provide

reasonable notice in advance of trial, or during trial if the court excuses

pretrial notice--on good cauSe shown, of thegeneral;natureofgnyn404(b) it

(C) West 1996.Noclaimto3or1gU~E” Copr
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plans to introduce at trial See United States v. _Williams,.792 F. Supp.

1120,1134 (S. D. Ind. 1992) (Government only need supply‘thedefensewith

information sufficient to indicate the general nature of‘ theevidence of

extrinsic acts), United _States v. Alex,: 791 F. Supp. 723,728 .~

(N.D.Ill.1992) (defendant’ s demand for specific eVidentiary detail including

dates, times, places and persons involved is wholly overbroad; Rule 404(b)

only requires» the government- -tor—discloset-he:generalanatureerrsuchw-evidence it

intends to introduce at trial); United States v. Sims,’NoL”92¥CR—166, 1992

WL 295672, 1992 U.S.Dist. Lexis 14619, at *2—4 (N.D.Ill. September 28, 1992)

(same); United States v.:Swano, No. 91—CR-477—02—03, 1992 WL 137588, 1992

U.S.Dist. Lexis 7554, at *16-17 (N.D.Ill. May 29, 1992) (Rule 404(b) not a tool

for discovery; defendants’ requests for specific dates, times; places,

persons, etc. ..., well beyond scope ofRule404(b));- but seeUnited States v.

Melendez, No. 92 Crim. 047 (LMM), 1992 WL 96327,1992 U. S. Dist. LEXIS 5616,

at *1 (S. D. New York April 24,1992) ("Rule 404(b) will be satisfied if the

notice to be given by the government identifies each crime,wrong or act by its

specific nature (e. g. , sale of cocaine), plaCe (e.g. , New YOrk City), and

approximate date (e. g. , July 1986) to the extent knownby the government. ").

The defendants’ motions for 404(b) disclosure isgranted Thegovernment is

reminded of its continuing obligation to providenoticeof thegeneralnature

of the 404(b) evidence it intends to use at trial. ‘1- V

COpr. (C)WeSt1996 Noclaim toor1gU.S govt. works
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41 Fed. R. Evid. Serv. 708

(Cite as: 41 F.3d 1257) _

UNITED STATES of Ammca, Appellee,

_ v.

Eugene Lamar SUTTON, Appellant. ‘

No. 94-2597.

United States Court Of Appeals,

Eighth Circuit.

Submitted Oct. 11, 1994.

Decided Dec. 7, 1994.

Defendant was convicted in the United States

District Court for the District of Minnesota, Paul A.

Magnuson, Chief Judge, of bank robbery, use of

firearm in course of violent crime, and being felon ,

in possession of firearm. Defendant appealEd. -- The

Court of Appeals, McKay, Senior Circuit Judge,

sitting by designation, held that: (1) district Court .

did not abuse its discretion in excusing "the -

government’s failure to timely notify defendant that

it intended to introduce evidence of defendant’s-

prior narcotics use; (2) evidence of defendant’s

prior drug use was not material; (3) prejudicial

impact of evidence substantially outweighed its

probative effect; (4) admisSion of’ evidence of

defendant’s prior drug use was harmless error; (5)

district court did not abuse its discretion in

precluding defendant from calling witness ’who

would have testified to inconsistent statements made

by prosecution witness; and (6) conviction was

supported by sufficient evidence.

Affirmed.

[1] CRIMINAL LAW (b 374

1 10k374 -» -

District court did not abuse itsdiscretionin excusing

the government’5 failure to notify defendant at least

four days prior to trial, pursuant to district court

orders, that it intended to introduce evidence of

defendant’s prior narcotics use in trial for bank

robbery; the government discovered the evidence

only five days before trial on a Friday and notified

-..u§\‘.x-.I 1.33; X‘.’

defendant on the following Monday, and defendant I

was on notice that his inVolvement with drugs would

be an issue at trial. 18 U.S.C.A. § 2113(a, d);

Fed.Rules Evid.Rule 404(b), 28 USCA.

[2] CRIMINAL LAW'@== 371(12)

‘ 'he ‘ used drugs.

' .2113(aI,§dFCQTRlilfiianVIQfRUI?AE‘IMCD)’

-I[5]vnTNESSEs<:=389 "'”"

IUSCA

Page 1

Q 110k371(12)

In bank robbery prosecution, evidence of

defendant’s prior drug use was not material, where

government simply asked the jury to draw a raw

inference about defendant’s motive from the fact that

18‘ U. S.C.A. ’ §" 2113(a, d);

Fed.Rules EIvid.Rule 404(b), 28 U.S.C.A.

[3] CRIMINAL LAW 6:: 371(12)

I 110k37l(12)

xIn bank robbery prosecution, even if motive was

material issue and evidence of defendant’s prior

drug use was probative of motive, prejudicial impact

of evidence substantially outweighed its probative

effect; slight probative value of knowng one

possible motiveIfor defendant to commitrobbery did

not outWEigh3likelygprEjudicialf-Effect 011' jury ’Of .

being told that defendant was. crack— Cocaine user.

18 U.S. C'.A.- § 2113(a, d); Fed.Rules Evid.Rules

“403, 404(b),28U.S.C.A.

_ [4] CRIMINAL LAW (P 1169.2(3)

110k1169.2(3) .

In bank robbery prosecution, admission of evidence

-of defendant’s prior drug uSewas harmlesserror,

,where defendant’sUbad characterwasEstablishEdby

admissible evidence, defendantclaimed that large

‘ amounts of cash1n his possession aftEr bank robbEry

were result of defendant’s act of breaking into

cocaine dealer’s home and stealing c,ash and

‘ . , evidence that defendant purchased large amounts of _

cocaine was introduced into evidence to establish a

recent acquisition of wealth. 18 U. S.C.A. 2§

III‘WSI

  USCA
11' 11*11‘n'1t‘; :rc

410k389

District court did notabuse its diScretiIon in

would have testified to incOnsistEnt statements made

by one of keyprosecution witnesses, where

defendant failEd to give prosecution witnessthe

opportunity toExplain or denyhaving made a prior

. " mcon31stent statement while heWas on the stand;

" . Barrett rule allowing such evidence so long as

witness is availableto be recalled to explain

inconsistent statementshad not beenadopted in

circuit, andthus Was optional procedure nogt

mandatory. Fed.Rules Evid.Rule613(b),
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[6] ROBBERY (t: 2

342k2 '

Conviction of bank robbery was supported by

evidence of bank surveillance photographs of

robber, testimony from defendant’s aunt and police

officer whoknewdefendanLJzellIdentifying

defendant as man inphotographs,' testimony that 7

defendant possessed large amounts of cash later on

same day as robbery, and testimony of two admitted

accomplices implicating defendant in crime, despite

fact that accomplices had made plea bargains, and

existence of minor inconsistencies in accomplices’

and eyewitnesscs’ testimony, which were easily

explained by rapidity and stress of events. 18

U.S.C.A. §2113(a, d). ‘

[7] CRIMINAL LAW «w 1144. 13(3)

110k1144. 13(3) '

In examining challenge to sufficiency Of evidence, .

Court of Appeals views evidence in light most_

favorable to government and rcSolves all cvidcntiary

conflicts1n favor of the government. '

*1258 Glenn P. Brudcr, Minneapolis,M111,- ' '

argued, for appellant.

David L. Lillehaug, U. S. Atty., Minneapolis, .

MN, argued (Jon M. Hopemanon the brief), for

appellee.

Before McMILLIAN, CircuitJudge, McKAY,

[FN*] Senior Circuit Judge, and" BOWMAN,

Circuit Judge.

FN* The HONORABLE MONROE G_; McKAY,

Senior Circuit Judge, United States ' Court -‘ of

Appeals for the Tenth Circuit, sitting by

designation.

McKAY, Circuit Judge.

Eugene Lamar Sutton appealsfrom-afinal '

judgment enteredin the United States District Court

for the, District of Minnesotawf'mding.,hi_m guilty'

upon a jury verdict of bank robbery, use of a ‘ "

firearm in the course of a violent crime, and being a

felon in possession of a firearm, in violation of ‘18

U.S.C. §2113(a)(d), 18 U.S.C; § 924(c)(1) and (2),

and 18 U. S.C. § 922(g)(1), respectively. Mr.

Sutton presents three issues on appeal: (1) he.

challenges the admiSSion of certain evidence; (2) he '

challenges the exclusion of certain evidence; and

1‘ Copr ”West 1996 No claim to origU.Sgovta works
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(3) he'challengcs the sufficiency of the evidence as a

whole. . We affirm the judgment of the district court.

'[1] Mr. jSutton‘contends that“ the district court

improperly admitted evidence of his prior narcotic

qmrlgdflFedJingd 404(b) Insupport of this

'7 ' claim, hehasdemonStrated thathe was provided

notice- of this evidence only two .days before trial,

despite the fact that the district court explicitly

ordered the governmentto notify the defendant at

least four days prior to trial of any 404(b) evidence

it planned to use. The district court; excused this

breach for two:reasons. First, -"'thc T'government

discoveredthe evidence'only ’five days prior to

" trial, on a Friday, and theynotified the defendant

on the following Monday. Second, the government

had providedthe defendant with a copy of the

statement of anotherone of its -witnesscs over a

'month before thetrial.Thisstatement related to a

drug buy the day of the robbery. Thus, the

“defendantwas.onnotice that hisinvolvement with

drugs would beanissueatthetrialand had adequate

. timeto preparefer this typeofevidence. The

-. district court did, net abuse its discretiOn'1n excuSing

the government’s late *1259 notificatiOn of Mr.

’ Sutton under these c11cumstances
11:93.33. 1.

[2] Mr. sutton alsoargues,persuasively, that the.

evidence ofhis drug use does not meet our test for
,fl‘u i ,u.

  
   

,(filowmgcond1t10ns _ 4.~,

1 The evidence of the bad act or other crime is

relevant to amaterialissue raised at triali” '

~.2 The bad act orcrime is similar inkindand

V 'l reasonably close1n time to the crime Charged; ‘

, ,3.-'Therc1s suffirchicnt evidenceto supportafinding

by. theWWag;‘?iiiaetraeetsssthw .9?
actor crimc;rand‘ J- -

4.1.Thepotential prejudiceof theev1dencedoesnet

substantiallyoutweigh its prObative value. ‘ ”

United States v. DcAngelo, 13 F.3d 1228, 1231

C ‘ (8th Cir.) (CitingUnited Statesv.10hnson,934 F2d

‘ 936, 939 (8thCir.199_1)), cert.denied, --—U.S. -..--_-,

114 S.Ct. 2717 129 L.Ed.2d 842 (1994)

113.1! r'inli.in'1'1m 0!

MrSutton contendsthafhisprior druguse(1ch

not meet either-thefirstorlastpartof this test. We

_\Ll;§,~.

._Wrbutfindtheterrorto beharmlessSir-'1'.“ ‘j ..

Thefirst part of ourtest under Rule404(b) allows

1125if“;id ‘1‘! .L'C‘ L:;;1i.:’  
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evidence of prior bad acts '“Where it 1s used for - h1

purposes "such as proof of motive, opportunity,

intent, preparation, plan, knowledge, identity, or

absence of mistake or accident." The government

argues that the evidence of Mr. Sutton’s drug use

showed a motive-for.theilbanerobberytxyIn».-tothe_r~ ,

words, the govemment'was attempting to show that

he stole the money to support his drug habit.

Although other circuits have allowed evidence of .

drug use to demonstrate motive to commit a bank '

robbery (see, e.g., United States v. Miranda, 986

F.2d 1283, 1285 (9th Cir.) (citing cases), cert.

denied, --- U.S. --—-, 113 SCt. 2393, 124 L.Ed.2d

295 (1993)), we have neverdecided this precise

issue. ,

This court has allowed evidence of otherpriorbad

acts to show motive in a robbery.—case. United

States v. Mays, 822 F.2d 793, 797 (8th Cir.{1987)}: V _._-,. .-

However, that case is readily distinguishable from

the present case. First, in Mays we held that motive

was a material issue in that case, although we did

not explain why. Furthermore, the facts that were

admitted as evidence of motive Were also clearliy

relevant to the issue of identity, 'whichi

indisputably a material issue in a robbery case.

[FN 1] Id. at 797. Another distmcuon betweenth1s ". _

case and Mays is that in Mays the evidenceof "

motive ("to secure enough funds to start a new life

together”) was offered as direct testimonyby a co-

conspirator. In this case, motive was not a material

issue; the defendant did not put his motive in issue;

there was no testimony by_his'co-conspirators1about

his motive; and' the'facts whiCh the government

used to show motive were not also relevant to

draw a raw inference about the defendant’s motive

from the fact that he used drugs. We decline to

approve suchatenuouslink._,'w ,~ _ 1. 1 -;;,. '

FNl. The evidence related to aprevious bank

' robbery committed by defendant that was'."similar

enough to establish some identity between the

. robberies. Both banks were located in an isolated

rural area; before both robberies afour-Wheel

drive vehicle was stolen and later abandoned; and

in both robberies a .45 Caliber automatic pistol was

used. " Id.

[3] Even if motive were a material issue in this

rObbery caseand drug use wereprobativeQfit, the. .

evidence Would still fail the fourth part of our test, ‘

Copr9West1996 Noclaim toorig;USVovt
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" 1.111131 zii'iig'»Llfa'. JUL?

1‘17“???"sz ',"'~‘., ‘1‘? I

"'isiderived fromthe general requirement of

Rule 403 that the prejudicial impact of the evidence

shouldnot substantially outweigh its probative

value.Theadmission of evidence of prior wrongful

acts creates a danger that the jury Will convict the

*accusedonthebasisotj‘badcharacter;thus,it is

normallyexcludedlunde Rule404” Wecannotsay

that theslight probativevalueof knoWing one

, -. possible motive for Mr. Sutton to commit a robbery

' outweighs the likelyprejudicial effect on thejury of

being told that the defendant was a crack-cocaine

user. [FN2] ‘ In any event, it could hardly come as

*1260 'a'surpriseto‘ the jury that Mr. Sutton was

robbinga bank because he needed money for some

  

FN2 There isa'substantlalsplit among the cases

aboutwhetherthis:type'ofevidence should be

Badmismble Sees. generally,- Debra T. Landes,

Annotation, Admissibility of Evidence of Accused’s

  

.- :j'. DrugAddiction or Use to_ Show Motivefor Theft of

Property Other Than Drugs2 A_.L.R. 4th 1298

(.1980) We think the better-reasoned cases exclude

suchev1de e. SeeState.v_.Lr:I-:ev(e1r,t02Wash

777690:P1-dP574mii98421'dei1c‘e‘o dat'sndants

add1ct10n toherom, ered'b.pr"sec'ut10nto' shoW

(.73:.motiveforrrobberynis madm1ss1ble1t)S that:resulting
fit’Iv‘LmJ \\‘v

prejudice overwhelmed any'p0551ble relevance or

probativeness.);People Vv. Holt, 37 0111.311 436,

. ,7 208 Cal.Rptr577:1:554690 P.2d 1207,1214

(1984) (Whateverprobativevalue'defendants drug

use might have had to show motive for robberywas

utvte‘lgitettb81893EPLWra'cmék—toeww ‘

111", A”’\‘i,’i'il: '

    

 

 
 1 111117111 some- . it

FN3. Th1s bringsto dthe story9f, a”more

martkfiobberwiththesame‘surname... When

asked why herobbed banks, Willie Sutton replied,

‘YThats Where the moneyis."

'1"! .2!)

[4]AlthoughWebelieve that theadm1s51onof Mr.

Sutton’ s prior drug use Was erroneous,“ We

neverthslessiivaahasssn.Hisii‘l‘WePwW,.
when vieWed~ contngof ti}e evrdence

presentedatMrSutton’s:trial,"any" oss1ble

 

prejudicethatMr;Sutton SufferedWas dc m1n1m1s.

For example,111 Mr.Sutton’s opening statement, his

counsel referred tohis association with drugdealers

and howhe broke into a cocainedealer’s homeand

stole $10,000.' (.Tr [FN4] 35-36)Thisinformation

Was a cruc1al Vpart :ome‘r.Suttons defense, as it

1 NewestWW110111.14
. assistsf111411”its

1* ”[1111:- 19:1:
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the timeof the bank robbery. However, these

statements also gave thegovernment the prerogative

to explore on cross—examination the basis for his

knowledge that there would be large amounts pf

cash in the drug dealer’s house and the nature of his

relationship with the _dryg__dealer. Furthermore,

testimony was presentedthat MrSfitt'o'n' purchased“ '7'

large amounts of cocaine the day of the robbery.

This evidence was properly' admitted because it

tended to establish a recent acquisition of (wealth.

We think Mr. Sutton’s ’bad. character 'was “so

thoroughly established by admissible evidence

(including his own) that there. is no likelihood that

this additional bad character evidence'wouldhave , ' '

influenced the outcome in this case.

FN4. Trial Transcript: '

[5] Mr. Sutton also contends that the district court

improperly precluded him'from presenting a witness

who would have testified to inconsistent statements

deny having made a prior. inconsistent statement

while he was on the stand, which is normally the

proper foundation for impeachment under

Fed.R.Evid. 613(b). Mr. Sutton points 'ollt'that‘the

First Circuit has relaxed thisvr'equirement, requiring

only that a witness be available to be recalled to_

explain inconsistent statements. 5 United Statesv.

Barrett, 539 F.2d 244"254—56 ‘(lst Cir. 1976):

United States v. Hudson, 970 F.2d 948, 955 (1st.

Cir. 1992). However, this procedureis not

mandatory, but is optional at thei'trial judge’s

discretion. Id. at 956 & n. 2. More to the point,

since this circuit has never .adopted the' rule 'in

Barrett, we cannot say thatthe district court abused

its discretionm not applyingit.

[6][7] Mr. Sutton has also challenged the

sufficiency of the evidence.- Accordingly, wemust

examine whether a rational trier of fact could have

found the defendant guilty beyond a reasonable

doubt. United States v. Fetlow, 21 F.3d 243,247

(8th Cir. ), cert. denied 'sub 110m., Ferguson v.

United States, --- U.S. —-——, 115 S.Ct. 456 130

L.Ed.2d 365 (1994). In examining such a claim, we

view the evidence"in the light most favorable toV the 'f - .

government and resolveall ev1dent1ary conflictsin

favor of the governmentUnited States v. Nelson,

984 F.2d 894,899 (8th C1r) cert. denied, --- U. S.

'. .‘ smlt 3‘13). 9‘00
‘_ ifs-“:3: ‘35
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   The'ev'i'den" , wed the lightmostfavorable

to the prosecution, indicates that a man matching the

description?of Mr. Sutton robbed the Chisago City

banksurverllancecameraswhichthejury viewed

. and compared toMr.»‘ISuttonF-f-There was also

testimony that his Aunt and a police officer who

knew him well identifiedhim the man _in the

  

Furthertestimonydemonstrated thatMr. Sutton

‘ hadin"hispossession large quantities *1261 of cash

later on the same day of the robbery. He used this

money to purchase a car for $25001n cash (Tr. 42)

t and $2400 worth of cocaine(Tr;-261, 263, 265). :

Mr. Sutton provided conflicting and unsubstantiated

claims for the origins _of the money (Tr. 351 378-

79), but itis undisputed that hedidnot-dearn_theV-

: money throughlegal gVamfulemployment

made by one ofthe key prosecution"witnes$es,‘Mr. . 1 - '

Smith. This testimony was not allowed because Mr.‘ T '

Smith was not given the"opportunity' to explain or .

Furthermoretwo admitted accomplicesof Mr.

Sutton implicated him in the crime and provided

sufficient detail that the jury might rationally have

', found themcredible .Althoii'ghthe accompliceshad

made plea bargains, thejury Was ‘p‘rb‘pérly' instructed

by the trial jlidgeonthis pomtThemcons1stenc1es

inthe accomphces$91: ewitnessestesnmonare

minor and areeasilyexpained"by"the rapidityand

stress of the events. The bank tellers’ inability' to

', pickMr'. Sutton’ s'photo out ofa lineup may also be

explained bythe speed and stress of the event, plus

thefact that the robber was wearing a hat and

sunglasses.: This weakness in the evidence was

overcome bytheindependent 1dent1ficat10n by Mr.

  

':Ile 1131511 1111.1.

 

. .n In 33(11‘ .1111 4‘1

V‘fiftercarefuilyrev1ewmg.die,ev1qfié’e'prgsrented

inthelightmost favorable to the governmentwe

conclude that there was snf'ficientev1dence to

support thejury!s verdict. ' ‘
-_..11|1‘11111.1.~=€ -.~.;;:. :11:

»-Accordingly, thejudgment of the districtcourt is

affirmed
11‘EC l‘d'x? ii‘i‘filiitci ”1.34 I'. 1.1. \Il \1:
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UNITED STATES of America '

v.

Rafael CRUZ, a/k/a "Esa," Defendant.

No. S1 94 CR. 313 (CSH).

United States District Court, S.D. New York.

Oct. 20, 1995.

MEMORANDUM OPINION AND ORDER

HAIGHT, District Judge:

*1 In Counts Fifty-Three and Seventy-Seven of

the 78—count superseding indictment in this case,

defendant Rafael Cruz is charged with conspiracy to

distribute and to possess with the intent to distribute

heroin in violation of 21 U.S.C. §§ 812, 841(a)(1),

841(b)(1)(A), and 846 and 18 U.S.C. § 2, and using

a firearm during and in relation to a drug trafficking . V

crime in violation of 18 U.S.C. §§ 924(c) and 2. By

Notice of Motion dated September 29, 1995 Cruz

requests the following relief: (1) provision of a bill

of particulars; (2) an order striking any prejudicial

surplusage from the indictment; (3), an order

allowing defendant to inspect the minutes of the

Grand Jury proceeding with regard to evidence

supporting County Fifty—Three of the indictment;

(4) an order granting defendant discovery under

Federal Rule of Criminal Procedure 16; (5) a

Federal Rule of Evidence 404(b) order directing the

government to provide advance notice of any,

evidence of prior bad acts or criminal convictions of

the defendant the government intends to introduce at

trial; (6) an order requiring the government to

disclose before trial all prior conduct by which the

government wouldseek to impeach defendant; (7)

an order compelling the government to comply With

its obligations under Brady v. Maryland, 373 US.

83 (1963). For the reasons stated below, defendant’s

applications are denied with the exception of his

motion concerning superfluous counts in the

indictment, his motion for discovery of surveillance

photographs, and his motion for Rule 404(b)

evidence and impeachment evidence.

’ DISCUSSION

1. 13111 of Particulars

Cruz seeks an order directing the government to

Copr. ‘9 West 1996 No claim to orig. U.S. govt. works ,

Page 1

-.' m.

provide a bill Volf‘partic'UIars purSuant to Fed. R.

Crim. P. 7(f). He asks for provision of the date,

time, and location of the occurrence of any overt

acts the government intends to prove at trial as well

as the names and addresses of any unindicted co-

conspirators and the dates on whichthey joined the .

alleged conspiracy.

The decision whether to require the government to

provide a bill of particulars rests within the sound

discretion of the district court. See United States v.

Cephas,‘ 937 F.2d 816, 823 (2d Cir. 1991), cert.

denied, 502 US. 1037 (1992); United States v.

Bortnovsky, 820 F.2d 572,‘ 574 (2d Cir. 1987) (per

curiam). Its function is to "’provide defendant with

information about the details of the charge against

him if this is necessary. to the preparation of his

defense, and to avOid prejudicial surprise at the

trial. "’ United Statesv. Torres, 901 F.2d 205, 234

.’ (2d Cir. .1990)! quoting 1 C. Wright, Federal

Practice and Procedure § 129, at 434-35 (2d ed.

1982),-cert. . denied, 498 US. 906 (1990). A bill of

particulars is required “only where the charges of

the indictment are so general that theydo not advise

the defendant of the Specific acts of which he is

accused. "’ Idat234,quotingUnited. States v.

Feola, 651F.Supp 1068,1132(S.D.N.Y.1987), .

, aff’d, 875 F.2d 857(2dCir. 1989), cert. denied,

1493.1].S. 834 (1989); see also Bortnovsky, 820

' F.2d at 574 (per curiam) (bill of particulars only

appropriate when necessary to "prevent surprise").

‘ 1'2 "The teSt is noty‘whether the particulars Sought

would be useful to the defense. Rather, a more

. appropriate,1qu1s,whethe1,jthpinformationin _

question isnecessarytothedefense, UnitedStates

3.". Guerrerio, 670 FSupp.1.215,1224 (S.D.N.‘"Y.

1987) (emphasis in original) (citatiOn omitted).

"Generally if the information sought by defendant15

provided in the indictment or in'some acceptable

alternate form, no bill of particularsis requir ,

Bortnovsky, 820 F.2d at 574; 'see also Feola, 651 F.

Supp. at 1133 ("In deciding whether the bill of

» particulars isneededmthecourt'-must determine

whether the mformationsoughthas been. provided

elsewhere,such as in other items prov1ded by

.dlscoveryand the indictment itself. "~)

Applying these precepts,.. Cruzhas not

demonstrated the necessity of abill ofparticulars.

The superseding indictment ' specifies' the

approx1mate beginning .and enddates of the
1:1:gxxivlSpill” U 1‘21:1‘1“i5 UH},

‘7"11:“Drink!
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narcotics conspiracy and the corresponding time

frame of the defendant’s possession and use of a

firearm. It also supplies the general vicinity and

mechanics of the operation of the narcotics

conspiracy of which he is alleged to have been a

member. The government has also provided the

defendant with abundantdiscoveryrmatenals,and .~_.~,_‘

the defendant has available to him the tranScript cf

the earlier trial of a member of the conspiracy to

which he is allegedly party. In the aggregate, this

information satisfies the need a bill of particulars is

designed to fulfill: it enables Cruz to adequately

prepare his defense and prevents the possibility of

unfair surprise at trial.

Although this information does notexpose every

detail of the crimes alleged to have been committed,

the government is not obligated to'particularize all

of its evidence before trial. 'Details concerning the

date on which the conspiracy was formed and the

date and means by which Cruz entered into it need

not be revealed before trial. [FNl] See United States

v. Persico, 621 F. Supp. 842, '868 (S.D.N.Y.

1985). N01 is the government required to set forth

the location of each predicate 'act' or'"details

concerning meetings at which the defendant Was

present. United States V.” Wilson, 565 F.Supp.

1416, 1438-39 (S.D.N.Y. 1983) (Weinfeld, -J.).

Cruz’s request for the names of unindicted co—

conspirators also fails. The .. indictment names

thirteen of defendant’s alleged coéconspiratms‘ in the

conspiracy with which he 'is charged. Amore

"exhaustive list" of the participants is not necessary. .

United States v.Beneve11to, 649 F. Supp 1379, ‘

1388 (S.D.N.Y. 1986) (Weinfeld, J. ), partially

vacated on other grounds, 836 F.2d 60 (2d Cir.

1987), cert. denied, 486 US. 1043 (1988); see also

United States v. Santobello, 1994 WL 525053, * 6

(S.D.N.Y. September 23,. 1994) (where indictment

named twelve individuals involved in conspiracies,

government was not required to provide names and

addresses of all unindictedaccompl1cesthrough 11111

of particulars).

*3 Since the indictment and the other information

provided to the defendant adequately apprise him of

the nature of the crimes with which he'is charged so

as to prevent the risk of double jeopardy and undue

surprise at trial, Cruz’s request for a bill ' of

particulars is unwarranted. '

2. Striking SurplusageIn The Indictment

Copr.‘9 West 1996 No claim to origU.S.govtworks
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Defendant moves tostrike. certain of the

superseding indictment’ s allegaticins he deems

s"urplusage, in particular, what he deems to be

superfluous counts and superfluous, references to

aliases. Defendant argues first that he is named in a

seventy-eight count indictment which alleges acts of

.-murder,,k1dnapp1ng,extortionandassault——bythe . -

C&C enterprise, but that he himselfis not alleged to

have been a member of that enterprise. DefendantlS

accused of aiding, abetting, and conspiring with that

organization“, not'of having been a member of it nor

a co-conspirator in the FICOchargeof the

indictment. " - . ,

 

' The government, in its ~‘memorandum, concedes

that" the information deemed surplusage by the

defendant "is not necessarily relevant to prove the

elements of Counts Fifty—Three and Seventy-_S-even."

Govt’s Mem. at 4. Thegovernment then states that

it is willing to Confer With defense counsel and the

Courtm an effort to reach agreement about removal

of "surplusage”from the indictment. Id. Given that

the parties share common ground”33131.5. issue, the

Court orders themto conferonthisissuéandinform

thecourt of theirdecisions cOncerningany

surplusage in the indictment and the appropriate

changes that Will be made.The parties mayrequest

Court participation in this processiftheyareunable

to reach anagreement.

Defendantalsopbjects-t6 theuseofanalias“inuthe

indictment argumgthat. e_ aliasl:IWilllu.‘raise

pre1ud1c1alsus 1cion injurors minds and hasno
1351‘

_ " , probatlve value onthequestion Ofhisidentity111 this

case. Thegovernment responds that defendant was

knownto his allegedco-conspiratOIs as "Esa," not

as "Rafael Cruz,. and that the alias _is therefore

necessary toestablish defendant’s identity.

uIf. u» 3.;. ‘3‘. u mt“

TheCourt18hoonvrncedthatpreservatron6f the

. alias "Esa"1n “themdlctmentwilI n01unfalrly

preludlcejurorsagainst the defendant TheSecond

' Circuit explic1tly allows theuse of aliases attrial if

the alias is necessaryto prove defendant’s identity.

UnitedStatesv. Miller, 381 F.2d529536 (2d Cir.

denied, 393U.S. 902 (1968).Thisease preSents just

suchasituation;-singsthegovt: nt’siglttnesses

knowdefendant},onlybytheP31199063? and not

as"Rafael Cruz,_"_ theiraccurate1dent1f1cat1on,of

defendant depends upon alloWingthe goVernment to

elicit testimony fromthem using the name "Esa."

ll\..1 £i.»1.=.2.’- 1!: ('12:,

13:31:; '.111 Hit”: 1313“."
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Furthermore, this case is easily differentiated from

United States v. Williams, 739 F.2d 297 (7th Cir.

1984), in which the alias "Fast Eddie" was stricken

from the indictment on the grounds of undue

prejudice to the defendant. Defendant proffers no

evidence that the alias "Esa" carries the same“.

negative connotations as the alias inWilliams, and

the Court sees no reason to so assume. D’efendants

request to strike his alias from the indictment'is

denied.

3. Disclosure of Grand Jury Minutes

*4 Defendant requests that the Court order the

disclosure of the portion of the Grand Jury minutes

relating to the narcotics charge against him, or, in

the alternative, allow him to inspect theminutes in 7

camera.

Federal Rule of‘Criminal 'Prdcédfife‘ 6(3)(C)(ii) ', 5

alldws such disclosure "upon a showing that

grounds may exist for a motion to‘ dismiss the

indictment because of matters occurring before the

grand jury." "Grand Jury proceedings carry a

’presumption of regularity."’ Torres, 901 F.2d at

232, quoting Hamling'v. United‘States‘,“418'ULS.

87,139 11. 23 (1974).“ The. Supreme'Court :has

"consistently construed the Rule.

materials before any disclosure will be permitted. "

United States v. Sells Engineering, :Inc., 463'U,.S_.

418, 443 (1983). See also Pittsburgh Plate Glass

Co. v. United States, 360 U..‘S 395, ‘400 (1959). In

this context, "a review of grand jury minutes is

rarely permitted without specific factual allegations.

of government misconduct." Torres, 901 F.2d at

233. -~ ' ._ " " .~

 

Defendant argues that the evidence upon which I

the government relies is insufficient to sustain an

indictment unless the government misrepresented the

evidence. This assertion does not provide the kind

of specific allegation needed to_ justify. opening .

Grand Jury minutes, and- is insufficient to convince

the Court to take the unusual step of opening the

Grand Jury minutes to scrutiny by defendant ,

Defendant’s motion on this point is denied.

4. Discovery Under Federal Rule of Civil ,

Procedure 16

. a. Reports, Logs,PhotographsVideotapes

 

motionisdém‘ed.

.. to requirea.

strong showing of particularizedneed for grand'jury - ' '

Copr‘9West. 1996No claim toorigUS. g.ovt Works
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Defendant requestsethat‘ the government. produce

 

  

‘ all reports,logs, photographs, and videotapes to him

before trial. The government states that it has no

such evidence that include the defendant, but that

the government is in possession of surveillance

photograpssof members of the C&Cgangasd"

as‘sociates of the gangand of defendant, and that it

hasno;objectionjtofe‘imakingthesesurveillance

photographsavailable .7;defendantTheCourt

orders the government to doSo atatimeconvenient

forboth the governmentand defendant '

 

b. Grand Jury Dates, Adjournments, Instructions,

‘ Voting Records, and Court Transcripts of Returned

Indictment ‘

TheCourtrejestsdefendantsfurther reqUeSts to

gain mformauonabout.thegrandjury procwdmgs ' -

Federal Rule ofCriminal “Procedure16 does nOt

. requirethegovernmentto disclosesuch information,

' except as permitted under Fed. R. Crim. Pro. 6. As

discuSsed-above,. Rule 6(3)(C)(ii) allows such

disclosure"upon a showing that groundsmay exist

for a motionto dismiss the indictment because of

matters occurrisgbefore the grasd jury. "Because

defend...masses-ease...vie:as
  

 

r..5111:
.,

 

With respectto defendants.requestfora

‘ ' governmentwitness listRule 16“does not require

the Government to furnish the names and addresses

of its witnesses in general." United States v. Bejasa,

904 F.2d137 3139- ngcu-edl990),eertdesist}, :

498 U.s92 17(1990),seea_1‘s'oUmtedStates v

XictorTeicher& Co., L.'f‘,‘P726FSUpp1424,

‘ L. ‘1443(SDN.Y. 1989) (Haight, J). Although this

Court has the authority to requirethe government to

disclose theidentity of its witnesses, sitchanorder

will onlybegrantedifthedefendantsmake "a

specific showmg that diSclosurewasboth materialto

the erepeeeeee e1. Heel.see-leeeedeee.1“42:51

Bejasa, 904152371111140(a‘xtingUmtedxStatesuv”

Cannoue, 528 F2d 296,300(2dCir‘.”1975))

  

' - (emphasisandalteratiOnsinBejasa)"Especially in

narcotics cases, where the dangers of witness

intimidation, subornationof perjury oractualinjury

to Witnesses aregreat,“thedefendant’5 request for a

witness liSt should not be granted absent a

particulanzedshowmg,ofneeds”UmtedStates v.

:22_},-.r 3.3.371. - J “7 ..

"1161;111:3111s ’TC‘QULst

_"1??Ef‘eif}?
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Taylor, 707 F. Supp. 696, 703 (S.D.N.Y. 1989)

(citation omitted). "[A]n abstract, conclusory claim

that such disclosure [is] necessary," is not adequate

to make the requisite showing. Cannone, 528 F.2d

at 301-02. '

- *5 Defendant-represents ~thatrtheidentitiesjof~the+~~

govemment’s witnesses are generally unknown to

the defendants and that without this knowledge and

the opportunity to interview the witnesses, the

defense will be unprepared to meet the government’s

evidence at trial. While there is some force to this

contention, the generalized need Cruz professes is

not sufficient under Second Circuit authority. In

addition, the availability in this case of the transcript

from the prior trial of 4a conspirator" further *

diminishes defendant’s professed, need. Having

failed to make a particularized showing of need for

the government’s witness list the request must be

denied.

5. Federal'Rule of Evidence 404(b) Evidence .-

Cruz requests an order directing the government

to provide advance notice,14 daysprior to trial,of

any evidence of other crimes, wrongs er, acts

committed by him it intends to introduce at trial

purSuant to Rule 404(b) of the Federal Rules of '

Evidence ("Fed R. Evid. "). The Rule itself requires

the government to provide "reasonable notice"_of

such evidence in advance of trial, but does'not

define "reasonable." It is therefore left to the Court

to give meaning to that term in each particular case

This Court has generally required such notification

ten days before trial. [FN2] ' . .

The government represents that it has not yet

finalized its decisions concerning what evidence it

will seek to introduce at trial. The governmentis '

nevertheless ordered to furnish notification ten

calendar days in advance of trial, failingwhich the

evidence will be precluded. To the eXtentthe

government determines after that point that it

intends to introduce such evidence, the government

must seek a ruling as to.itsadmissibility and show

good cause for its failure to provide notice within

the appointed time frame.
cw; .—.

 

6. Impeachment Material:

cruz also requestsan order fromthe Court

pursuant to Rule 404(b)requiring thegovernment to

_ Copr. 9 West 1996 No claim to orig.U.S. govtworks .. -«
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, advise him ptiortotrial- ofany.evidence of his prior

criminalconductorimmoral acts it plans to use for

the purpose of impeaching him on cross-examination

with such evidence.,.The,governmentagrees to

provide reasonable noticeofimpeachment material.

The Court orders the government to produce this

:“Mfial—ten-daysbeforetria
l.swan—”WW.” .. . 1 , _

7. BradyMaterial

Cruz seeks anordei' directing the government to

produce material favorable to the defense pursuant

to Bradyv.Maryland -' 1373 U ‘8 83- (1963) ~

  

:~Thegovernment represents that it is cognizant of

its obligations under Brady andis currently unaware

of any material falling under its mandate. In light of

this representation, an order directingthe production

, ofsuch material is unnecessary at the present time.

Of course, I expect the govem'mentito h6nor its

commitment to disclose forthwith _any Brady

materialofwhichit;Subsequentlybecomesaware.

 

Defendant’sapplications are deniedwith the

exceptionof his motion. concermngsuperfluous

bouuts'in the indictmenthismeti6nfordiscovery6f

surveillance photographs, and his motion for Rule

404(b)cvidence dimpeachmentev1dence ‘

  

.*6 ItisSOORDERED

‘ . 1

6:131:17 - -'.f~.. ‘ (“iii 11

  
'.7.'.'~FN1." Defendants requestfor particulars

concerningevery overt act the government intends

£th prove at trialismisguidedThegovernment is

, not required to prove the commissmn of an overt.

act to establishethe eXistence of the narcotics

er161%611%?» 1131161111

9 fen (93.11119?

“.674UGills I'll Vi”Coll

is 111660“suffihientto

l 11 i9. x MI.
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. _FN2. Consistent with1111111404111),the Court also

I 'allowsthegovernment tO‘prov1de such notice

'during- trialif- pre-trial notice.can be excused for

goodcause. I
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UNITED STATES of America, Appellee,

v.

Garry D. KERN, Appellant.

UNITED STATES of America, Appellee,

v.

Troy P. REEVES, Appellant. _ —

Nos. 93-1524, 93-1566.

United States Court of Appeals,

Eighth Circuit.

Submitted Oct. 13, 1993.

Decided Dec. 17, 1993.

Defendants were convicted in the United States

District Court for the District of Nebraska, Lyle E.

Strom, Chief Judge, of bank robbery, conspiracy to

commit bank robbery, and carrying of firearm

during and in relation to crime of violence.

Defendants appealed. The Court of Appeals,

Magill, Circuit Judge, held that: (1) other acts

evidence was admissible on issue of intent to

conspire; (2) motion for new trial on basisof newly

discovered evidence was properly denied; and (3)

state’s knowledge of its police report potentially

exonerating defendants could notbe imputed to

federal prosecutor on issue whether prosecutor

withheld evidence and thereby violated Brady.

Affirmed.

[1] CRIMINAL LAW (o: 374

110k374

Government gave "reasonable notice" of general

nature of bad act evidence . to be used, when

government informed defendants in hearing before ' I

magistrate judge that it might use evidence from

some local robberies and when it provided the

reports one week later, a week before trial.

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] CRIMINAL LAW 6: 369.2(8)

110k369.2(8)

Victim’s testimony identifying defendants as

participants in hotel robbery was relevant to issue of

defendants’ intent to conspire to rob bank 17 days

Copr. 9 West 1996 No claim to orig. U.S. govt..works . ,

FOIA # 57720 (URTS 16326) DOCId: 70105308 Page220

. argued, for appellee. _ _. .

 

Page 1

earlier and was admissible; both robberies were

committed by three stocking-masked males, in both

robberies larger male carried black short-barreled

shotgun, and smaller robber in both robberies

vaulted over relatively high obstacle. 18 U.S.C.A.

...-§§ 371,.2113(a, d);. Fed.Rules. Evid.Ru1e 404(b),

28 U.S.C.A.

[2] CRIMINAL LAW («b 371(8)

110k371(8)

Victim’s testimony identifying defendants as

participants in hotel robbery was relevant to issue of

defendants’ intent to conspire to rob bank 17 days

earlier and was admissible; both robberies were

committed by three stocking-masked males, in both

robberies larger male carried black short-barreled

shotgun, and smaller robber in both robberies

vaulted over relatively high obstacle. 18 U.S.C.A.

§§ 371, 2113(a, d); Fed.Rules Evid.Rule 404(b),

28 U.S.C.A. ‘ ‘

[3] CRIMINAL LAW (w 945(2)

110k945(2) .

Police report indicating confession to hotel robbery

and refusal to name accomplices would not

exonerate defendants inbank rebberyprosecution

using evidence 0f defeddant's’ involvement inthe

hetelrobbery, and, thus, report did not entitle

- defendants to new trial; if the evidence had been

presented to jury, it could reasonably have believed

that hotel robber was merely protecting defendants,

and although jury could also have inferred that hotel

robbery victim improperly identified defendants,

evidence of guilt warranted denial of new trial

motion. Fed.Rules Cr.Proc.Rule 3318U.SC.A

[4]CRIMINALLAW6»:700(6)

110k700(6)

State’s knowledge of its police report potentially

exonerating defendants could not be imputed to

federal prosecutor on issue whether prosecutor

withheld evidence and thereby violated Brady.

U. S.C.A. Const.Amends. 5, 14.

*123 Mark W. Bubak, Cmaha, NE, argued, for

. appellants

Michael P. Norris, Asst. U.S.Atty” Omaha, NE,

My ,y
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Circuit Judges.

MAGILL, Circuit Judge.

Troy B. Reeves (Reeves) and Garry D. Kern

(Kern) appeal the judgment entered by the district

court [FNl] following ;a jury’s finding of» guilt on . -~

three bank-robbery-related counts. Specifically,

Reeves and Kern (the defendants) contend the trial

court erred when it admitted evidence of another

subsequent robbery, when it refused to grant a new

trial after the discovery of new evidence, and when

it found as a matter of law that conspiracy to commit

bank robbery is a crime of violence. For the

reasons addressed below, we affirm the judgment of

the district court.

FNl. The Honorable Lyle E. Strom, Chief Judge,

United States District Court for the District of

Nebraska.

1. BACKGROUND »

On June 12, 1992, an Omaha branch office of the

First Federal Savings and Loan; Association of ’

Lincoln (First Federal) was robbed of approximately '

$12,700 by two stocking-masked males who differed

significantly in height and weight. The smaller

robber entered the bank first and the larger robber

followed carrying a black short-barreled shotgun.

The robbers left the bank and- entered a recently-

stolen white Buick driven by a third male.

Immediately after the robbery, a stocking mask with

a few human hairs was found outside the bank. I ‘-

Kern’s girlfriend at the time, .Andrea Fraire ,

(Fraire), testified at trial that Kern had related a plan

to her to rob a jewelry store and bank in Omaha.

According to Fraire, the planned robberies were to

take place on June 12, 1992, and involved the use of

stolen getaway cars. Fraire further testified that on

the evening of June 12, 1992, Kern arrived home

with $4000 to $4500in cash.‘

Jack Parrott, a security guard for the shopping

center in which the bank was located, testified at

trial that he observed a rusted gold Oldsmobile

Cutlass (Cutlass) occupied by four males in the

shopping center parking loton June 11,1992. The

next day, June 12, the same car was observedagain

by Parrott, again occupied by four males; Laterthat

same morning, Parrott observed the Cutlass'in a

' Copr. “’West 1996 No claim to orig.U.S. govt. works , 1
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church parking lot parked beside a white Buick.

The white Buick was now occupied by three of the

males and the Cutlass held the fourth individual.

After observing the Buick for a short time, Parrott

noticed a shotgun being passed to a backseat

passenger. Parrott subsequently identified Reeves

_-;.from_aphotographarray as thefrontseat passenger.

Although Parrott was unable to identify Kern from a

police lineup, he did identify Kern at trial as the

backseat passenger.

The bank employees were unable to identify

Reeves or Kern from lineups or at trial. Reeves and

Kern both had alibi witnesses testify that they were

elsewhere at the time of the robbery. The human

hairs in the mask, however, were identified by an

FBI hair and fiber expert as matching samples taken

from Kern.

At trial, testimony was introduced by the

government regarding the defendantS’ alleged

participation in a hotel robbery that occurred

seventeen days after thebankrobbery Kern _was

charged -in state court with cemmissioii ofthis

' robberyThetestimony was prefaced byalimiting

' inStruction prohibiting the jury from using this

testimony to establish "bad" character and,

accordingly, conformity with that character. The

testimony was then introduced pursuant to Federal

*124 Rule of Evidence 404(1)). The hotel robbery

victim,- Ashford, testified he was robbed by three

armed masked males and he identified both Reeves

andKernas two of the individualswho robbed him.

.—r»,,‘

Followmg a jury trial, the defendants were

convicted of all three counts against them Count I

charged the defendants with conspiraCyto commit

bank robbery in viOlation of 18 .U. S. (3.. § 371.

Count 11 charged them with the June 12,1992 bank

robberyof FirstFederalm-violationof 18‘ U.S.C. §

2113(a), ((1) CountIII charged Reeveswith ‘

carrying a firearm during andin _relation to a crime

of violence inviolation of 18 U.S.C. § 924(c)(1),

and Kern was charged as Reeves’ co-conspiratoron

thatcount. '

After thejury convicted ReevesandKern. for the

First Federal robbery,the government received from

the Omaha police ' supplementary report’relatedto

the hotelrobbery

 

{- An.indivrdualnain ‘tacey I:ue'

(Lue) confessedtopart1c1pat1ngwithtwb

maccomplices .inthe hotel robbery1. Luewas

.1 .
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specifically asked if Reeves and Kern were. his

accomplices, but he denied any participation on their

part. Lue, however, refused to name. his two

accomplices. Upon receipt, the government

immediately disclosed this information to the

defendants’ attorneys. Following the disclosure of

the Lue confession, Reeves. and Kern. moved"for a

new trial. In state court, Kern pleaded nolo

contendere to the hotel robbery charge. and was

convicted.

II. DISCUSSION

The defendants contend that three errors of the

trial court mandate reversal and a new trial:

admission of Ashford’s testimony, Brady [FN2]

evidence and/or newly discovered evidence, and the

district court’s finding as a matter .of 'lawthat

conspiracy to commit bank robbery is a crime of

violence as defined by 18 U.S.C. § 16 We find

that the district court committed no reversibleerror, I

and we affirm the court’sjudgment.

FN2. Brady v. Maryland, 373 US. 83, 83 S.Ct.

1194,10 L.Ed2d 215 (1963).

A. The Hotel RobberyEvidence ‘q

The defendants object to .the admission into

evidence of Ashford’s'testimony regardingthe hotel

robbery because they 'claim the government gave

insufficient notice that it planned on using this

evidence and it was not properly admissible under

Federal Rule of Evidence 404(b) (Rule 404(b)).

The district court, however, has broad discretion to

admit such evidence and its decision will not be

overturned unless it is clear that the evidence has no

bearing on the case. United States v.Sykes, 977

F.2d 1242,1246 (8th Cir. 1992) ‘

[1] The government gave the defendants adequate

notice that it planned on using Rule 404(b)

evidence. The rule states the prosecution must

"provide reasonable notice in advance of trial, or

during trial. on good cause shown,of the general

nature of any such evidence." Fed.R.Evid. 404(b).

The magistrate judge specifically ordered that any .

"bad act" evidence be disclosed at least fourteen

days prior to trial. The government complied by

informing the defendants in a hearing before the

magistrate judge that the government might use

evidence from some local robberies. ’See Tr. at 335.

‘ Copr. °—West 1996 No dam to orig U.s.‘govt
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At thatthe,the.government didnot yet have the

state reports ." concerning these robberies.

Approximately one week before trial, when the

government Vobtained the reports, the defendants

were likewise provided with these reports. Id. We

find that the government’ s notice satisfies the

~ requirements. ofRule 404(b); thedistrict court did

not abuse its discretion in finding that this notice

was reasonable 1 -

 

 

Rule 404(b)proh1b1ts‘the admlss1on of "other

crimes, wrongs, or acts" to prove the character of a

person, and hence, conformity with that character;

that is, it prohibits propensity evidence. See id.

The rule, nonetheless, specifically recognizes that

evidence of ”other crimes, wrongs, 'or acts" could be

admissible for other purposes, such as to prove

motive, .opportunity, intent preparation, plan,

knowledge,- identity,or absenceofmistake.Id.

FIGproperly admit Rule 404(b) evidence for

purposes Other than to prove propensity, it must (1)

be relevant to a material1ssue raised at trial, (2) be

similar'1nkindand close *125mtime to thecrime

charged, (3) be supported by sufficient evidence to

support a finding by a jury that the defendant

committed the6th r act;and(4)not have

prejudiCialValuethat substantlallyoutWeighsits

probative value. Sykes,977 F.2d at 1246; United

‘, StatesN. JOhnSon, 934 F.2d 936 939 (8th

Cir. 1991). The distriCt court warned thejury in an

instruction prior to Ashford’s testimony that "the

mere fact that these defendants mayhave committed

a similaract in the past is notevidence that they

committed the acts chargedin this.case.“ Ir. at

365. The.distqcpcourtif “““ 1.: Essentiallytiresame

warning in JuryInstructlonNo The

perm1ss1ble purposes enumerated bythedistrict

 

' " courtfor Which this testimony could be' considered

incIUded proofof identity, knowledge, plan, motive,

and intenttoconsplre .1: '

[2]' We find that the hotelrobberyevidence was

properly admitted to prove that Reevesand Rern

mtendedtognteninao. a'g . ..

to commit robberyand‘thatthey.understoodthe

   

purpose-of this agreement1[FN3]The court

instructedthe jUry that in order to find the

defendants guilty of conspiracy to commit bank

robbery, it had to find four elements(1) two or

' more persons reached an agreement to commit the

crime, (2) the defendantvoluntarily and

- 111' 131 101m warned 1111:}m it.

11161:“;31]K111111111\{0611161 11122! 171.11.-

  



 

12 F.3d 122

(Cite as: 12 F.3d 122, _*125)

intentionally joined in the agreement, (3) at the time

the defendant joined in the agreement, he knew the

purpose of the agreement, and (4) that while the

agreement was in effect, one or more of the persons

who had joined in the agreement did an overt act in

order to carry out the agreement. Thus, the hotel

 

 
710131111110111:C161w"‘11‘1'\',I,age\‘u4t"

  

that the defendants intended to enter into a

conspiracy to rob, we find that the district court did

not abuse its discretion when it allowed Ashford to

testify

r;

B TheSupplementaryOmahaPonceD1v1s1on

 
robbery evidence was; relevant to—asmatenakfact _.

intent to conspire. See Cheekv. United States 858 '

F.2d 1330, 1336-37 (8th Cir. 1988); United States

v. Scholle, 553 F.2d 1109, 1121 (8th Cir.), cert.

denied, 434 US. 940, 98 S.Ct. 432, 54 L.Ed.2d

300 (1977); United States v. Carlson, 547 F.2d

1346, 1354 & n. 5 (8th Cir.1976), cert. denied, 431

US 914, 97 S.Ct. 2174, 53 L.Ed.2d 224 (1977).

FN3. We do not decide whether the hotel robbery

evidence could otherwise have been'admisSiblefas _ I "

evidence of identity, plan, 'or motive, because “we

find the district court did not abuse its discretion in

allowing its admission into evidence and the limiting

instruction properly warned the jury not to

imperrnissibly use this evidence as proof *of

propensity. However, we do not-countenance the

district court’s use of this virtual laundry list 'of

permissible Rule 404(b) purposes; See United

States v. Mothershed, 859‘F.2d”585, _'589 (8th'

Cir. 1988). Such an action, nevertheless,in itselfis

not a basis for reversal. Seeid. ‘

As required by. Sykes and Johnson, the hotel

robbery evidence was similar in kind and close. in

time to the crime charged; The hotel robbery

occurred only seventeen days after the bank robbery.

Both robberies were committed by three smoking:

masked males. In both robberies, the larger. male

carried a black short-barreled shotgun. Moreover,

the smaller masked robber in both robberies vaulted

over a relatively high obstacle: the teller’ s counter

in the bank robberyand the desk in the hotel

robbery. . . . ..

Ashford’s testimony regarding the hotelrobbery

was sufficient for a jury to have foundthat Reeves

and Kern committed the hotel robbery. Ashford not

only made a positive identification of the defendants

at trial, but he also identified Reeves from an array

of photographs soon after the hotel robbery.

Moreover, the court’s limiting instruction to the

jury was sufficient to prevent undue prejudice from

the admission of this evidence. Therefore, because

the hotel robbery evidence was admissible to prove

Copy.9 West 1996 No claim to orig. U.S.govtworks
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'13] After the defendantsreceived theOmaha

police division : supplementary report (the report)

indicating that Lue. hadiconfessed, to the hotel

robbery and refused to name his accomplices, the

defendants moved for a new trial. Reeves and Kern

claim that the report exonerated” them and hence a

new trial should:have been granted pursuant to

Federal Rule of Criminal Procedure 33 (Rule 33).

Furthermore, they claim that Brady mandates a new

trial because the knowledge *126 of the Omaha

police regardingthis report should be imputedto the

. federal prosecutor. -We donotagree that the new

evidence exonerated the defendants or that the

prosecutorwithheldevidence from the defendants.

Rule 33allowsacourttogranta__mot1onfor_anew

trial onthe basis ofnew1yd1scovered ev1dence ifthe

1'. ev1denceis, infact, discoveredsince trial; the court

may,infer _the movant has been diligent; the

evidence is net merely cumulative .or impeaching;

the evidence'18material, and the new1y discovered

evidence would probablyproduce 'an acquittal.

Un1ted States .v Gustafson, _728 F.2d 1078; 1084
11)

(8thCir‘)‘; cert.denied4 9Us979,.310SCt
hm 1Am __

380, 83L.Ed‘2d31's._'(1984‘ fisse a1so unitedStates

- .Y';,Wan, 964F2d 811 813 (8thCir.1992) (new

trialmaybe granted if the defendant’s substantial

rights are affected). The defendants’ argumentfails

because the report did not exoneratethem;thatis, _it

would not havebeen likely to haveproduced an

acquittal. As stated byhathediStrictcourt, the report

[F.N4] wouldmerelyfhaW“: .3"giyerr tiredjury(so11,111.99

addltlonalmforrrratro$0fey31~W?,m' .”termrnni

whether. ornot Mr.-Ashfo1139,2951” properly

, ing' partmpants

Trat766Hadthis evidence been presented to the

jury, the jury could reasonably have believed that

ReeVes and Kern were Lue.’_s accomphces and that

LUe was merely protectingthemby denying their

participation in the hotel robbery. Thejury could

alsohave mferred“ that;Anshfori f fproperly

identified Reeyesang1_Kerrr‘ as;part1c1pants1n the

hotelrobberyThed1str1ctcourthoweverfound

 

 

'4 thatthis latterpossibilitydidnotwarrantanew
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trial. Particularly‘in light of the amount of evidence

presented to the jury on the issue of the defendants’

guilt, the district court did not abuse its-discretion

by denying the defendants’ motion for a new trial.

See Gustafson, 728 F.2d at '1084.

FN4. The report. states, in relevant part: [Lue] had ,

committed that robbery with two other individuals.

Previously arrested in connection with this robbery

was a Garry KERN, and a Troy REEVES had also

been identified as a suspect in this robbery also. I,

Officer MAHONEY, asked 'Stacy LUE if these

other two suspects were with him when this robbery

occurred, and LUE stated that they were not;

however, he would not name the other two suspects

out of fear.

[4] Nor does Brady mandate a new trial in‘ this '

case. See Brady, 373 US. at 87-88, 83 S.Ct. at

1196-97. A defendant’s due process rights are

violated under Brady if a prosecutor "withholds

evidence on demand of an accused which, if made

available, would tend to exculpate him or reduce the

penalty." Id. In order to establish such a claim, the

prosecutor must have suppressed or‘ withheld

evidence that was both favorable and material tothe

defense. Moore v'.'IllinOis, 408;U.SL 786, 794,92

S.Ct. 2562, 2568, 33 L.Ed.2d 706 (1972). Nothing

in this record~ indicates that this prosecutor withheld

evidence from the defendants. . Here, the prOsecutor

simply did not have the report until the trial was

over. Such a case is fundamentally different than

when information is in the prosecutor’s file's-f See

State v. Agurs, 427 U.5.97, 110, 96 S. Ct. 2392,

2400, 49 L.Ed.2d 342 (1976).- Wedo not acccpt

the defendants’ proposal that we impute the

knowledge of the State of Nebraska to a federal

prosecutor. See United States v. Walker,720 F,2d

1527,1535 (11th Cir. 1983) (refusing to impute the

knowledge of state officials to a federal prosecutor),

cert. denied, 465 U. S. 1108, 104 S.Ct. 1614, 80

L.Ed.2d 143 (1984). Consequently, we hold that

the district court did not abuseits discretion when it

refused to grant a new trial.

Finally, we find wholly without merit Kern’s

contention that conspiracyto (5thbank robbery

is not a crime of violence as defined by18 U. S.C. §

16, and we reaffirm our. previous holding .to that

effect. See United States v. Johnson, 962 F.2d

1308,1311 (8th Cir. ), cert. denied, --- U.S. ----,

113 S. Ct. 358, 121 L.Ed.2d 271 (1992), and cert.

Copr‘9 WeSt 1996 Noclaim to orig. U.S.govtworks
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‘ _

denied Us$4171135ct1418122L.Ed.2d

. 788(1993) ’

III. CONCLUSION

_. Accordinglytfle.fdehaLthedistnct courtdidnot

abuse itsdiscretion When it admitted the hotel

robbery evidence and denied the defendants’ motion

for a new trial,. Moreover,thcg district. court

properly foundthat conspiracy tocommitbank

robbery1s a *127 crime of violenceTherefore, we

affirm the judgment of the district court.

END OF DOCUMENT _ . 7,
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Tropicana in 1978. Agosto testified that he met with Nick Civella in a light

projection room of the Tropicana to discussthis interest. Following

instructions from Chicago and the Civellas, Agosto paid the Bakers $375,000 of

his own money in order to buy out this interest. Agosto testified that this

was in keeping with the agreements with the Civellas that the Civellas would

eliminate the Bakers as rivals to Agosto’ s'control of the Tropicana and would

protect Agosto from otherpeople who might attemptto assert interests at the

Tropicana. ;,,‘_,

*915 The government argues that the evidencedoesnot indicate criminal

activity by any appellant. The government further argues that the evidence is

highly probative of the conspiracy charged, that is, that appellants had a

hidden interest in the Tropicana and exercised management and control over the

Tropicana. We agree with the government’ 8 position and hold that the district

court did not abuse its discretion in admitting the evidence.

Misconduct of Carl Thomas

[26] The government was permitted to present recorded conversations of Carl

Thomas (Marlo tape, Ex. 199), wherein he stated that he had been involved in

skimming at many casinos in Las Vegas for many years. ‘This conversation

occurred during a meeting wherein appellants discussed various methods of

skimming and Thomas related his experience with skimming and recommended ways

of skimming. 1 ' a» .
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Appellants argue that the evidence- was highly prejudicial and should have been

excluded under Fed. R. Evid. 404(b). The government argues that the evidence was

not other crimes evidence because the references were inextricably intertwined

in the offense charged and because the evidence established Thomas’ role in the

conspiracy. Alternately, the government argues that the evidence is admissible

under Fed. R. Evid. 404 as proof of intent. wmwflw

[27] We hold that the evidence wasadm1851ble "Therule11m1t1ng

admissibility of uncharged misconduct does not shield an accused from the

reception of evidence that he boasted of his past experience in crime in order

to reassure a prospective vender or co—worker of his skill and reliability."

United States v. Stokes, 12 M.J. 229, 10 Mil.L.Rep. (Pub.L.Educ.Inst.) 2185,

2190 (C.M.A.1982). Moreover, Thomas’ statements, to the extent they prove bad

character and Rule 404(b) is implicated, are admissible to prove Thomas’ intent

to engage in the charged conspiracy because Thomas had consistently taken the

position that he had no intent to join a conspiracy

List of Excluded Persons (Black Book) '

[28] The government was permitted to introduce evidence that- Carl and Nick

Civella appeared in the- List of ExcludedPersons (commonly referred to as the

Black Book). The Black Book is a liSt of people who must be excluded from

Nevada casinos by a gamingplicensee. The Black Book is issued by the State

Gaming Control Board and'adopted and promulgated by.the Nevada,Gamingr

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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‘ United States Court of Appeals,‘

Eighth Circuit. ‘. ,

Submitted Sept. .10: 1984.

Decided May 10, 1985. .

Rehearing Denied July 9, 1985 in Nos. 83—2408 to 83—2410, 83—2462 and 84—1047.

Rehearing and-RehearingWEn Bane Denievaulyfil r 19857in”NO:'83-24ll}

Defendants were convicted in the United States District Court for the Western

District of Missouri, Joseph E. Stevens, Jr., J., on charges arising out of a

casino skimming conspiracy, and they appealed. The Court of Appeals,

McMillian, Circuit Judge, -held that: (1) Travel Act convictions were properly

predicated upon violations of Nevada state law resulting from the conduct of

gambling operations without the necessary licenses and the indirect receipt of

gambling monies without the necessary-licenSes;“(2) coconspirator’s statements

contained sufficient "indicia of reliability," and therefore admission of such

statements did not violate confrontation clause rights of codefendants; (3)

there was no variance between indictment and the evidence, which established a

single conspiracy to skim money from casino and transport it to persons in

other states who had a hidden interest in the casino, rather than establishing

multiple conspiracies;' and(4) trial court did notabuseits discretionin ’

denying defendants’ motions for severance ongrounds of any"spillover effect.

Affirmed.
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UNITED STATES DISTRICT coEtAIRT

EASTERN DISTRICT OF ARKANSAS APR 11 1995

WESTERN DIVISION

JAMES W
MCCORMACK,

CLERK

8W
DERCLERK

UNITED STATES OF AMERICA

V. NO. LR—CR-95—l73

JAMES B . MCDOUGAL ,

JIM GUY TUCKER , and

SUSAN H . MCDOUGAL

v
v
v
v
v
v
v
v

MEMORANDUM OF THE UNITED STATES IN SUPPORT OF

ADMISSIBILITY OF TESTIMONY REGARDING PRIOR CONSPIRACY

 

The United States of America, by Kenneth W. Starr,

Independent Counsel, respectfully submits this Memorandum in

support of the admissibility of testimony regarding a previous

conspiracy between Defendant Jim Guy Tucker and David L. Hale.

Counsel for Tucker did not object to co—defendant Susan H.

McDougal’s ("McDougal") counsel's line of questioning on cross

examination which elicited Hale’s testimony regarding this

conspiracy. Further, the questions McDougal's counsel asked Hale

and the answers elicited to those questions implied that Hale's

testimony regarding the charged conspiracy defied common sense

and was therefore incredible. The United States has the right to

clarify the facts for the jury and attempt to dispel the doubts

McDougaI’s counsel attempted to cast on Hale’s testimony. Having

stood by silently and benefited from a co—defendant’s cross

examination, Tucker may not now object to the government's effort

to set the record straight on the basis of unfair "prejudice."
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Hale should be permitted to describe the prior conspiracy to the

jury.

ARGUMENT

A. Counsel for Susan H. McDougal attempted

to impeach Hale by implying it was unreasonable

for Hale to Jim Guy

Tucker knew they were agreeing to commit crimes

On cross examination, counsel for Defendant Susan H.

McDougal asked Hale the following series of questions:

Q: So then there at this meeting —- you weren’t social friends

with Jim McDougal, were you?

A: NO.

* * *

Q: And you knew that Jim Guy Tucker was a former prosecuting

attorney, didn't you?

And congressman and Attorney General.

I was going to get to that.

Yes, sir.

D
P

D
?

Thank you. And you knew that you had been a chief

prosecuting attorney?

A: Yes, sir, that’s correct.

Q: Wouldn’t you agree it’s kind of risky for someone to just

out of the clear blue throw up a criminal scheme to somebody

that’s a chief prosecuting attorney? That/s a kind of risky

proposition for somebodv. isn’t it. that had never dealt

{with them on a criminal scheme before, iust out of the clear

blue?

A: Well, we had -—
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Yes or no? Wouldn't that be a risky proposition?

 

A: It wasn’t the first time.

Q: Oh, okay. Prior criminal schemes between you and Jim

McDougal?

A: Not Jim McDouqal, no, sir.
 

(Tr. 4180—81) (emphasis added).

Plainly, this line of questioning presupposed that Hale and

Tucker had "never dealt with [each other] on a criminal scheme

before," and sought to give the jury the impression that a.

reasonable person would not propose a criminal scheme to persons

he had never conspired with before, particularly where two of the

conspirators had law enforcement backgrounds. Needless to say,

counsel did not pursue Hale’s truthful reply, that "[i]t wasn’t

the first time." Having been led to believe that the charged

conspiracy was proposed "out of the blue," the jury is entitled

to hear Hale’s testimony to the contrary.

Hale would testify that in 1983, Tucker asked Hale to lend

money from Capital Management Services ("CMS") to Tucker’s former

congressional aide, John Niven, who was in financial straits, but

who owned a vacation lake home. The lake home had been financed

by Savers Federal Savings & Loan, which was demanding payment on

the mortgage from Niven. Tucker told Hale he would arrange for

James B. McDougal to have Madison Guaranty Savings & Loan

("MGSL") assume the mortgage on the lake home and pay off Savers,

which was accomplished. Tucker then formed two shell

corporations, Greenfield Properties, Inc., which Tucker put in
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his own name, and Niven Real Estate, which was in Niven's name.

CMS then loaned Niven Real Estate $80,000 for the stated purpose

of "working capital;" however, the proceeds were misapplied to

pay off Niven’s personal debts, among other things. Niven

conveyed the lake home to Greenfield Properties, and Tucker

conveyed the stock of Greenfield Properties to Hale, who used the

lake home to his own benefit. Hale’s testimony to this effect

would demonstrate that Tucker had conspired with Hale on at least

one previous occasion to obtain fraudulent loans from CMS to

their own benefit and to the benefit of their associates.

The United States is entitled "to correct false inferences

left by defense counsel after cross-examination" of a witness.

United States v. Womochil, 778 F.2d 1311, 1316 (8th Cir. 1985).

This ability is all the more important where the "false

inference" is that a defendant did no previous wrong. Id.

Tucker objects to permitting the United States to rebut the false

impression caused by his co—defendant’s questioning. However,

the time to object was when counsel for McDougal elicited the

purportedly unfairly prejudicial information. The Seventh

Circuit has addressed this issue squarely:

Although it was Sullivan’s co—defendant Cain who

elicited the response from Montgomery which ’opened the

door' for the government, Sullivan acquiesced in Cain’s

cross—examination and thus waived his right to prohibit

the government’s exploration of the matter‘on redirect

examination. Sullivan could not sit back, let the

."door opening" evidence come in unchallenged during

fcross—examination, and then assert that the

government’s redirect examination on that issue

provided testimony which was unfairly prejudicial under

Rule 404 (b) .
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United States v. Sullivan, 911 F.2d 2, 7—8 (7th Cir. 1990).

Having benefited from his co—defendant’s cross-examination and

the false impression it left with the jury that the charged

conspiracy came "out of the blue," Tucker may not not object to

the government’s effort to set the record straight. And in any

event, Tucker may not object under Rule 404(b). Defendants

received notice of the government’s intention to introduce

evidence regarding the Niven deal at paragraph 12 of its 404(b)

letter dated February 28, 1996.

CONCLUSION

For the foregoing reasons, the United States should be

permitted to conduct redirect examination of David L. Hale

regarding a previous conspiracy involving Defendant Jim Guy

Tucker.

April 11, 1996

Little Rock, Arkansas

Respectfully submitted,

KENNETH W. STARR

Independent Counsel

By: Lu “ /&7

W. Ray hn

Amy J. S . ECé

Eric H. Jaso ,W

Office of the Independent Counsel

_ 10825 Financial Centre Parkway

1 Suite 134

Little Rock, Arkansas 72211

Tel.: (501) 221—8700

5
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CERTIFICATE OF SERVICE

1, Eric H. Jaso, do hereby certify that on April 11, 1996, I caused a true and

correct copy of the foregoing to be served by hand delivery on the following:

William H. Sutton, Esq.

Friday, Eldredge & Clark

400 W. Capitol, Suite 2200

Little Rock, AR 72201

Jennifer Morris Horan, Esq.

Federal Public Defender

600 West Capitol, Room 108

Little Rock, AR 72201

James Lessmeister, Esq.

400 W. Capitol, Suite 2348

First Commercial Bank Building

Little Rock, AR 72201

Darrell F. Brown, Esq.

Darrell F. Brown & Associates

319 W. Second, Suite 500

Little Rock, AR 72201

Sam Heuer, Esq.

425 West Capitol Street, Suite 3750

Little Rock, Arkansas 72201

George B. Collins, Esq.

Collins & Bargione

One North LaSalle Street, Suite 2235

Chicago, IL 60602

Bobby McDaniel, Esq

McDaniel & Wells

400 S. Main

Jonesboro, AR 72401

 

EricH. Jaso

Associate Counsel

”’1
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Hale — Cross (By Mr. McDaniel)

social friends with Jim McDougal either, had you?

A. No, sir.

Q. You just were a casual acquaintance, weren't you?

A. More than a casual acquaintance, but I hadn't ——

Q. And you knew that Jim Guy Tucker was a former prosecuting

attorney, didn't you?

A. And congressman and Attorney General.

Q. I was going to get to that.

A. Yes, sir.

Q. Thank you. And you knew that you had been a chief

prosecuting attorney?

A. Yes, sir, that's correct.

Q. Wouldn't you agree it's kind of risky for someone to just

out of the clear blue throw up a criminal scheme to somebody

that's a chief prosecuting attorney? That's kind of a risky

proposition for somebody, isn't it, that had never dealt with

them on a criminal scheme before, just out of the clear blue?

A. Well, we had ——

Q. Yes or no? Wouldn't that be a risky proposition?

A. It wasn't the first time.

Q. Oh, okay. Prior criminal schemes between you and Jim

McDougal?
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23 A. Not Jim McDougal, no, sir.

24 Q. All right. Now, this criminal scheme then involving two

25 prosecuting attorneys and somebody that was very politically

Christa R. Newburg, CSR, RPR, CCR

United States Court Reporter
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Hale - Cross (By Mr. McDaniel)

active was hatched; correct?

A. Who are you talking about?

Q. I'm talking about you and your contention that Jim

McDougal and Jim Guy Tucker hatched a criminal conspiracy.

A. That's correct.

Q. Okay. And it was hatched to make fraudulent transactions

involving Madison Guaranty; correct?

A. That's correct.

Q. Knowing that auditors were on the way; correct?

A. No, I didn't know auditors were on the way.

Q. You didn't know auditors were on the way?

A. No, sir.

Q. So at the time this conspiracy was hatched, you didn't

know the auditors were coming?

A. No, sir.

Q. Certainly didn't know they were coming in January, did

you?

A. No, sir.

Q. Okay. But you did know that Madison Guaranty was an

institution that had auditors? You knew that, didn't you?

A. Yes, sir.

Q. And you knew that your SBA had auditors?
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23 A. Yes, sir.

24 Q. And so it's your contention then you were setting up a

25 fraudulent scheme so that it could be looked at not by one set

Christa R. Newburg, CSR, RPR, CCR

United States Court Reporter
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establish foundation for admission, Your Honor.

THE COURT: Mr. Sutton?

MR. SUTTON: I don't have any trouble with the

document. I would like for it to be left for

identification.

THE COURT: Okay. What is the government's

position.

MR. BENNETT: We have no objection to it

remaining identified as Tucker 218.

THE COURT: All right.

CROSS EXAMINATION

BY MR. SUTTON:

Q. Now, you were saying, however, that you were aware of

that, that a hundred percent of the stock was acquired?

A. Yes, sir.

Q. And were you aware or were you knowledgeable as to

who the directors of the company were at the time that was

done?

A. No, sir.

Q. Was Ken Koone one of them?
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23

24

25

MR. BENNETT: Objection. The witness has just

testified he doesn't know who the directors were and

reading through a laundry list off of this document that

is not in evidence is not going to permit the truthful

testimony of this witness who has already said he doesn't
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know.

MR. SUTTON: I can cross examine the witness by

leading questions.

THE COURT: Yes. Overruled, go ahead.

BY MR. SUTTON:

Q. Did you know whether Ken Koone was one of them?

A. I knew Mr. Koone, I knew he was associated with

Mr. Hale and with the insurance company. I did not know

his position with the insurance company.

Q. Is he a political figure?

A. He has been at times, yes, sir.

Q. In the Republican party?

A. Yes, sir.

Q. Running for office now?

MR. BENNETT: Your Honor, I don't quite see the

relevance of this. I know Mr. Sutton thinks it's

important to mention the name of every Republican who has

come into play in any way in this case, but I don't see

how it's relevant that Mr. Koone is now running for

political office as a Republican. This is a document that
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22

23

24

25

purports to be dated back in 1989, and I simply fail to

see the relevance.

MR. SUTTON: It's not important to me,

withdraw it.

THE COURT: Beg your pardon?
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MR. SUTTON: It's not important to me, I'll

withdraw.

MR. BENNETT: Would you instruct the jury to

disregard?

THE COURT: Yes. Disregard the question and any

comments pertaining to Mr. Koone's running for a

position.

CROSS EXAMINATION

BY MR. SUTTON:

Q. Judge Watt, I want to call your attention to the time

that you testified before the grand jury 24 days after

expressing the opinion to Mr. Denton or making a statement

to Mr. Denton that these people wanted you to lie on

Tucker.

MR. SUTTON: And may I approach the witness?

THE COURT: Yes.

BY MR. SUTTON:

Q. I want to show you a transcript from those

proceedings.

MR. BENNETT: Which proceeding, Counsel?
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21

22

23

24

25

MR. SUTTON: Grand jury. And the copy

gave me was not numbered, but I have numbered it,

way I have numbered them, I'm looking at page 2,

with.

BY MR. SUTTON:
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DeMuzio — Cross (By Collins)

be the corporate attorney?

A. Yes, which would place him in an agent relationship, whic

was the other part of that definition that you did not ——

Q. That would pertain to Bob Leslie.

A. An agent. Anyone who served, I would think, providing

legal work to the licensee.

Q. Would you say any lawyer would be an agent if he took one

case for CMS?

A. At that particular time. At that particular time.

Q. The word "agent" —— even though they specifically describ

a lawyer as being a person on retainer in the capacity of

attorney at law, that wouldn't control it? It would be

something else?

A. You just asked for my understanding of it and that's my —

Q. You notice that a lawyer, Bob Leslie, did the regulatory

writing?

A. Yes.

Q. And you know, do you not, that Bob Leslie was the

principal of Liberty Mortgage that had a phony loan from CMS.

Do you know that?

A. No.

Q. Do you know that Mr. Leslie was the head of the Republica
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23 party in our state?

24 MS. ST. EVE: Objection, Your Honor. There is

25 absolutely no foundation for this in the record.

Carolyn S. Fant

United States Court Reporter
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DeMuzio - Cross (By Collins)

MR. COLLINS: I believe it's the fact, Judge.

THE COURT: What is the Government's ——

MR. JAHN: Your Honor, if he makes an assertion it's

fact doesn't make it a fact. I can sit here and assert the

moon is made out of blue cheese and that doesn't make it a

fact.

THE COURT: I will sustain the objection.

BY MR. COLLINS:

Q. Ma'am, do you have any familiarity with any loans relatin

to Bob Leslie?

A. No.

Q. Do you have any familiarity with any gifts made to Bob

Leslie of $20,000 or so?

A. No, I don't.

Q. And do you know whether or not Bob Leslie was a person

regularly serving this SBIC on retainer or in the capacity of

attorney at law?

A. I don't know if he was on retainer. I know he wrote lega

opinions for the licensee, yes.

Q. In fact he wrote at least, you can think of, six of them,

didn't he?

A. Several. Several. te a fe
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24

25

And each one was written to get money for the licensee?

Yes.

And when we say "the licensee" what we mean is Capital

Carolyn S. Fant

United States Court Reporter
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DeMuzio — Cross (By Collins)

Management Systems?

A. Capital Management Services, Inc., yes.

Q. I'm going to drop this on the floor. Not out of disrespec

but I have no place to put it.

Now, you have told us, have you not, that you were pretty

well fooled by David Hale?

A. Yes.

Q. Now, he was actually in your office at times talking to

you, wasn't he?

A. Yes.

Q. And he came to see with you a Mr. Matthews once, did he

not?

A. Yes.

Q. And they really snowed you pretty good, didn't they?

A. Well, they just discussed plans for future changes at

CMS. Their ideas for plans.

Q. Did they get $900,000 out of you?

A. Not as a result of that meeting, no.

Q. But they did get $900,000 from you, didn't they?

MS. ST. EVE: Objection, Your Honor. We're talking

about 1989 time period.

MR. COLLINS: That's all right. I'm talking about

FOU\#57720(URT516326)Doddz70105310Page24



 

23 her relationship with David Hale. She's testified to that.

24 MS. ST. EVE: Can we have a side bar, Your Honor?

25 THE COURT: Yes.

Carolyn S. Fant

United States Court Reporter
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Opening/Tucker

and over to the fact that Jim Guy Tucker was a lawyer and that

he was a lawyer for David Hale, he was a lawyer for Jim

McDougal and these companies from time to time. Do you

remember that? Jim Guy Tucker is a lawyer, but he was not

functioning as a lawyer for these companies in these

transactions that we're talking about in this case.

I want to call to your attention that in the Dean Paul

deal that they put up on the board and said was a fraudulent

deal and they got $500,000.00 of money into Capital Management

as a result of that deal, there was a lawyer who had to do an

opinion to send in to the SBA to say that that was legal and

all of that was okay and that they ought to get new funds from

the SBA to do that. That was this lawyer right here, Bob

Leslie (indicating). Sat in the next office to David Hale. H

did the opinion that said all of that was legal. In this case

with this kind of thing going on, he's going to do it again.

He's going to say that this is okay, and that they are entitle

to get money based on $275,000.00 of new money that's coming i

to Capital Management from that woman's account. He is going

to endorse that 275,000—dollar check as president of Liberty

Mortgage. He's going to get it, instead of using it for

Libert Mortgage, he's oinF to endorse it and give it right
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23 back to David Hale. Now, if you don't know that there's

24 something wrong with that, you know, you don't know very much

25 as a lawyer. And then he's going to do an opinion to say that

Eugenie M. Power

United States Court Reporter
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Opening/Tucker

that's all okay.

Now, my client, Jim Guy Tucker, has been charged,

criminally, on some of the things that you've heard about. An

to my knowledge, this man has not been charged with anything.

He was former Chairman of the Republican Party in Arkansas.

I'm going to now go back with you and talk to these

specific things that have been brought against my client and

the Governor of the State of Arkansas, Jim Guy Tucker, and to

tell you that this started, as I said, in the summer of 1993,

because when David Hale was caught in the things that I have

just shown you, there was no way out except for someone who wa

very, very clever. The broker in the matter was a lawyer and

broker, but he was not that clever, and he pled guilty for his

part and went to jail. The lawyer in the part pled guilty and

he's kind of rethinking his now and thinking about withdrawing

his plea of guilty. But David Hale, after he had consulted

three lawyers, caught in this mess, began to leak to the press

and leak to the U.S. Attorney's Office that he might give

evidence against some big people in order to save his skin. "

might deliver to you the President of the United States, and I

might deliver to you the Governor of the State of Arkansas."

And as Mr. Heuer has stated, the U.S. Attorney, who is no
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23 dummy, in effect, said, "Buzz off". But that story was kept

24 going, kept pushing until an independent prosecutor, Office of

25 Independent Counsel, was created, and they heard something the

Eugenie M. Power

United States Court Reporter
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Opening/Tucker

liked. It had a ring of things that they liked. And the gist

of this is going to go back and take you back where I want to

take you now, into the period of the '80s.

In the period of the '80s there had been certain laws

passed. Almost everybody agrees now, those laws were a

mistake. But the purpose of them at the time was good, if the

had worked well, been all right, but the purpose was to loosen

up the savings and loans and put some money in circulation, an

that was the era of the '80s. And you know something about

that. Those were the biggest financial disasters that this

country has seen in many a time. Ladies and gentlemen, Madiso

Savings & Loan, Madison Guaranty Savings & Loan was little

bitty, I mean it was really infinitesimally small. Right here

in Arkansas we had FirstSouth, which was big; we had First

Federal, which was big, old; we had Savers, which was big and

old, and on and on and on, one savings and loan institution

after another went under as a result of these policies. Even

in the case of Madison Guaranty Savings & Loan, which as Mr.

Heuer has pointed out, went under three years after Jim

McDougal, I think most experts would tell you that it had to d

with vicious sways back and forth on rather complex things

involved in the cost of money, interest rates, and that sort 0
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23 thing. But, anyway, that was the '805. I want to talk about

24 Jim Guy Tucker in the '805.

25 In 1982, after he had been defeated by Bill Clinton in hi
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UNITED STATES Of America, Plaintiff—Appellee,

v.

Russell PREVATTE and Robert A. Soy, Defendants—Appellants.

NOS. 92—3370, 92-3535.

United States Court of Appeals,

Seventh Circuit.

Argued June 10, 1993.

Decided Feb. 15, 1994.

Defendants were convicted in the United States District Court for the Northern

District of Indiana, Rudy Lozano, J., of maliciously destroying property by

means of explosive, resulting in death, and conspiracy, and were sentenced to

life imprisonment. Defendants appealed. The Court of Appeals, Ripple, Circuit

Judge, held that: (1) other acts evidence respecting burglaries was

admissible, and (2) district court committed plain error in sentencing

defendants to life imprisonment without jury direction.

Remanded for resentencing.

Copr. (C) West 1996 No claim to orig. U.S. govt. works

16 F.3d 767 R 2 OF 24 P 42 OF 70 ALLFEDS Page

(Cite as: 16 F.3d 767, *776)

c. motive

At trial, the district court determined that '

the uncharged crimes in issue are probative in proving defendants’ motive as

well as their preparation and plan in committing a series of burglaries and/or

robberies. The defendants' motive behind the uncharged crimes of burglary and

robbery is financial gain which is the same motive for the conspiracy charged

in the indictment.

Tr. IV at 503—04. The defendants treat this justification as ruse; they

argue that "the stated motive, that of ’financial gain’ is next to useless in

determining whether it was more likely that these Defendants committed the

burglaries and the bombings." Appellant Soy’s Br. at 15.

[5] In the context of Rule 404(b), we believe that district courts should

approach a general claim of "financial gain" as a motive with great

circumspection. In this case, however, we cannot say that the district court’s

determination can be characterized fairly as an abuse of discretion. In light

of the early successes of this group, the district court was entitled to

conclude that knowledge of the motive of financial gain would aid the jury in

understanding the reasons for the formation and continuance of the bombing—

burglary scheme at issue. In the summer of 1990, Prevatte, Williams, and

Bergner burglarized M & G Metals in Chicago. Each gained approximately $300

for one night’s work. The following summer, Williams and Prevatte stole $1000

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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from the Wolf Lake Park. After unsuccessfully trying to raid the safe at the

Whiting License Branch, Prevatte, Soy, and Bergner successfully absconded with

$20,000 from Nick’s Liquors in Hammond. On the record, the jury would be

entitled to reason that the group, encouraged by the result of these earlier

endeavors, became more audacious and attempted other burglaries. As the group

expanded its horizons, it did not limit itself to the methods with which it

began. The defendants tested the concept of cutting telephone wires at the

Currency Exchange in Hammond and eventually branched out into bombings as

diversionary tactics. We cannot say, therefore, that the motive of financial

gain, as evidenced by these earlier acts, was without significance to the

jury's assessment. In any event, these incidents were also admissible as

evidence of modus operandi, scheme, and background. [FN8]

FN8. Three acts listed by defendants do not fit easily into the above

categories. First, Jerry Williams testified to Prevatte’s theft of a jet

ski and their commission of two instances of insurance fraud. Although

somewhat more attenuated than the burglaries listed above, these acts do

establish the affiliation of the parties in the conspiracy and the reasons

why the alleged conspiracy may have formed. In addition, we agree with the

government that these acts are admissible because defendant Prevatte opened

the door. Counsel for defendant Prevatte conceded that the specific

Copr. (C) West 1996 No claim to orig. U.S. govt. works

16 F.3d 767 R 2 OF 24 P 44 OF 70 ALLFEDS Page

(Cite as: 16 F.3d 767, *776)

instances mentioned could be validly admitted outside the scope of 404(b)

so long as one of the defendants opened the door. This occurred during

defendant Prevatte’s cross—examination of Williams. On cross, Williams was

questioned regarding why he cooperated with the activities of Prevatte and

Soy; specifically counsel inquired if they had something on Williams. The

counsel for the government on redirect simply resumed this line of

questioning to clarify a point already made by counsel for Prevatte.

*777 [6][7] With respect to two acts of uncharged misconduct, we believe

that the government failed to establish admissibility. The government

introduced one of these acts during the testimony of Officer Thomas of the

Hammond Police Department. Officer Thomas testified to pulling over Prevatte

in the Lever Brothers Credit Union parking lot for having an expired

registration. The relevance of this incident to the crimes at issue is tenuous

at best. Nevertheless, we do not think that the defendants were in any way

prejudiced by its introduction. In a transcript of over 2000 pages, this

incident was described in less than six. In addition, counsel for the

defendants brought out on cross that the police officer’s concern for criminal

activity was unfounded, that no burglary implements were found in the car, and

that both defendants were very cooperative with the police. These added

elements, in conjunction with the general limiting instruction given by the

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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UNITED STATES of America, Plaintiff-Appellee,

v.

Ronald S. SULLIVAN, Defendant-Appellant.

No. 89-2233.

United States Court of Appeals,

Seventh Circuit.

Argued Dec. 15, 1989.

Decided Aug. 28, 1990.

Defendant was convicted in the United States

District Court for the Northern District of Indiana,

Rudy Lozano, J ., of racketeering, conspiring to

engage in racketeering activity, four counts of

bribery, and conspiring to defraud United States.

He appealed. The Court of Appeals, Kanne, Circuit

Judge, held that: (I) evidence that administrative

assistant of defendant, who was administrator of city

job-creating program under the Comprehensive

Employment and Training Act (CETA), solicited

bribe from contractor was admissible to show

defendant’s plan or intent to operate agency through

pattern of bribery and corruption; (2) defendant, by

failing to object to cross-examination of

prosecution witness by codefendant’s counsel which

"opened the door" for testimony on redirect

examination implying that defendant had accepted

uncharged bribe, waived right to object to

Government’s follow-up questioning eliciting such

evidence; and (3) evidence established that

defendant had hidden ownership interest in

corporation which allegedly received bribes, and

thus supported convictions of four counts of bribery.

Affirmed .

[1] CRIMINAL LAW (9,: 1153(1)

110k1153(1)

On review of decision to admit evidence, Court of

Appeals will rarely disturb district court’s exercise

of discretion and will reverse only for an abuse of

discretion.

[2] CRIMINAL LAW é: 371(1)

110k37 1(1)

Evidence that administrative assistant of defendant,

who was administrator of city job—creating program

under CETA, solicited bribe from contractor was

Page 1

admissible in racketeering and bribery prosecution

to show defendant’s plan or intent to operate agency

through pattern of bribery and corruption.

Comprehensive Employment and Training Act of

1973, § 2 et seq., as amended, 29 U.S.C.(1976

Ed.Supp.V) § 801 et seq.; Fed.Rules Evid.Rule

404(b), 28 U.S.C.A.

[3] CRIMINAL LAW 4»: 369.2(1)

110k369.2(1)

Evidence of uncharged crime may be admitted only

if evidence is directed toward establishing matter in

issue other than defendant’s propensity to commit

charged crime, evidence shows that other act is

similar enough and close enough in time to be

relevant to matter in issue, there is sufficient

evidence to support finding by jury that defendant

committed similar act, and probative value of

evidence is not substantially outweighed by danger

of unfair prejudice. Fed.Rules Evid.Rule 404(b),

28 U.S.C.A.

[4] CRIMINAL LAW 4,: 698(1)

110k698(l)

Defendant, by failing to object to cross-

examination of prosecution witness by

codefendant’s counsel which "opened the door" for

testimony on redirect examination implying that

defendant had accepted uncharged bribe, waived

right to object to Government’s follow-up

questioning eliciting evidence implying such

uncharged crime, in racketeering and bribery

prosecution; district court had repeatedly warned

defendant and finally ruled that pursuit of purported

bribe of prosecution witness on cross-examination

would open door for redirect examination by

Government further exploring issue.

[5] CRIMINAL LAW é): 1169.11

110k1169.11

Any error in trial court’s permitting prosecution

witness to testify on redirect examination as to

statement implying that defendant had accepted

uncharged bribe was harmless, in racketeering and

bribery prosecution; declarant testified on rebuttal

that he did not have any conversation about bribes

with prosecution witness and accused witness of

soliciting bribes. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[6] BRIBERY <5: 11

Copr. © West 1996 No claim to orig. U.S. govt. works
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63k11

Evidence was sufficient to establish that defendant,

who was administrator of city agency administering

CETA program, hid his ownership interest in

corporation to which contractors allegedly paid

bribes, and thus was sufficient to support his

convictions of four counts of bribery; testimony

was presented that defendant had acknowledged that

he was one-third owner of corporation’s operation,

and defendant was one of signatories on bank

accounts of corporation. Comprehensive

Employment and Training Act of 1973, § 2 et seq.,

as amended, 29 U.S.C.(1976 Ed.Supp.V) § 801 et

seq.; 18 U.S.C.A. §201(c).

[7] CONSPIRACY ®= 47(6)

91k47(6)

Conviction of defendant, who was administrator of

city agency that administered CETA job training

program, of conspiracy to defraud United States for

allegedly forming corporation with two others and

financing it through use of CETA funds was

supported by sufficient evidence, despite defendant’s

contention that he did not know that companies

bribing defendant’s corporation were receiving

CETA funds to which they were not entitled;

evidence was presented of discussions regarding

formation of defendant’s corporation, contribution

of funds to corporation by companies, and

defendant’s relationship with those who formed

companies. 18 U.S.C.A. § 371; Comprehensive

Employment and Training Act of 1973, § 2 et seq.,

as amended, 29 U.S.C.(1976 Ed.Supp.V) § 801 et

seq.

[8] BRIBERY G»): 10

63k10

Testimony that witness saw defendant take shoe box

containing $31,500 in cash from defendant’s office

to open two bank accounts for his corporations was

admissible, in bribery and racketeering prosecution,

to establish that prosecution witness paid substantial

bribes to defendant, both in person and through

third party.

[8] RACKETEER INFLUENCED AND CORRUPT

ORGANIZATIONS «w 121

319Hk121

Testimony that witness saw defendant take shoe box

containing $31,500 in cash from defendant’s office

to open two bank accounts for his corporations was

admissible, in bribery and racketeering prosecution,

Page 2

to establish that prosecution witness paid substantial

bribes to defendant, both in person and through

third party.

*4 Andrew B. Baker, Jr., Asst. US. Atty., Office

of the US Atty., Hammond, Ind., for plaintiff-

appellee.

Gary S. Germann and Clark W. Holesinger,

Portage, Ind., for defendant-appellant.

Before CUDAHY, EASTERBROOK and

KANNE, Circuit Judges.

KANNE, Circuit Judge.

An eleven-count indictment was returned against

Ronald S. Sullivan and two others charging them

with crimes relating to the operation of a municipal

government agency which administered a job-

training program. The seven counts against Sullivan

charged him with racketeering, conspiring to engage

in racketeering activity, four counts of bribery, and

conspiring to defraud the United States. A jury

convicted him on all counts. Sullivan appeals his

convictions. We affirrn.

I. FACTUAL BACKGROUND

Sullivan was placed in charge of a program which

had the worthy goal of providing training and

employment to disadvantaged and unemployed

individuals in Gary, Indiana. Unfortunately,

Sullivan’s personal goals were not as worthy. The

Gary Manpower Administration ("GMA") was

organized in 1974 as an agency of the City of Gary

to administer the (now-repealed) federal

Comprehensive Employment and Training Act

("CETA"). GMA disbursed CETA funds to

contractors who provided job-training programs.

Sullivan was the administrator of GMA from 1974

until 1983 when the agency began phasing out.

Several steps to ensure that CETA funds were

properly disbursed to quality contractors were

supposed to be employed by GMA. The solicitation

of bids for contracts was to be well publicized.

Contracts were to be awarded after bids were

evaluated by several committees and individuals.

The performance of contracts was to be monitored

by an independent monitoring unit. However,

Sullivan and others in GMA were able to subvert
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these accountability procedures and control the

disbursement of the CETA funds. The solicitation

of bids was not publicized. The awarding of

contracts was essentially at the sole discretion of

Sullivan. The monitoring process was also

undermined. For example, the head of the

monitoring unit in the late 1970’s, Shirley

Montgomery, complained to Sullivan about

contractors not complying with contract

requirements. Sullivan took no action.

Montgomery then made the mistake of complaining

to Sullivan about the absenteeism of a GMA

employee, Sheila Quarles. Soon thereafter, Sullivan

transferred Montgomery and placed Quarles in

charge of the monitoring unit. Not coincidentally,

Quarles was Sullivan’s girlfriend.

In 1979, Leonard Perkins and Carl Deloney

formed a business partnership known as Plus, Ltd.

After its formation, Plus was awarded a contract for

a CETA training program. Before the first payment

under the contract was made, Carl Deloney advised

Perkins that there was a “cost of doing business in

Gary. " Carl Deloney told him that to do business in

Gary money had to be paid to Sullivan. Perkins

complied. He gave kickback money to Carl

Deloney who then gave it to Sullivan.

Subsequently, more kickbacks were made to

Sullivan in exchange for the awarding of contracts to

Plus. Perkins *5 began recording the payments,

with certain codes, on checkbook stubs. In addition

to having Carl Deloney deliver the kickbacks,

Perkins delivered some payments to Sullivan

personally. Perkins later learned that a Joe Cain

also had to be paid. Cain was the director of

operations of GMA and second in command to

Sullivan. Perkins quit making the payments in

1981. After he stopped paying the kickbacks

Perkins continued to submit bids but was not

awarded any more contracts.

After his association with Perkins ended, Carl

Deloney formed a company called VOTEC to carry

out training contracts with GMA. When Carl died

in 1982, his wife Bernice Deloney took over

VOTEC. Just before he left GMA in September,

1981, Cain helped form and finance a company

called DECAR.

In the fall of 1982, Sullivan and others began

exploring the possibility of leasing the Visions

Page 3

Lounge and Gazebo Restaurant in the Sheraton

Hotel in downtown Gary. Sullivan, Cain, Deloney

and others met on two occasions and a new

corporation called DVR was formed to lease the

operation of the lounge and restaurant. To satisfy

state liquor license requirements, the ownership of

the corporation was publicly represented to be 60%

owned by Cain through DECAR and 40% by

Deloney through VOTEC. However, there was

evidence showing that the actual ownership of DVR

was one-third each by Sullivan, Deloney and Cain.

VOTEC and DECAR were awarded large

contracts and increases by Sullivan while GMA was

being phased out in 1982. The claims for payment

submitted by VOTEC showed that many of its

trainees were placed at either VOTEC, DVR or the

Gazebo Restaurant. Indeed, some of these people

testified that they either had never worked for these

entities or had not been placed in full-time jobs.

In August of 1982, Adlee Hodges, the manager of

training programs for GMA, was told by Sullivan

that her position was being phased out because of

lack of funding. However, Sullivan told her that

she could continue working for GMA by becoming

a contractor. Although Hodges had no business

experience, she formed a job-training company with

the help of Fred McKinney, the fiscal officer of

GMA. Soon thereafter she submitted a proposal to

GMA. Hodges was awarded a contract for

$84,702.00 with the condition that she hire a friend

of Sullivan. GMA provided furniture for Hodges’s

office and also assisted in moving the furniture.

Hodges hired Sullivan’s friend and her company was

subsequently awarded more contracts. Later,

Sullivan told Hodges that there was a way for

contractors to say "thank you" for contracts. Soon

thereafter, Hodges received a call from Sullivan’s

administrative assistant telling her to pay $2,000.00

to DVR. Hodges delivered a check to GMA for that

amount payable to DVR.

During the course of his tenure as head of GMA,

Sullivan, accompanied by Fred McKinney, made a

trip to Sullivan’s bank. Consistent with his

"entrepreneurial skills" and in the tradition of other

public officials who receive payback for favors

bestowed, Sullivan produced a shoebox containing

$31,500.00 in cash. Sullivan used these funds to

open an account for two of his corporations.
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II. PROCEDURAL BACKGROUND

In 1989, a federal grand jury returned an eleven-

count indictment against Sullivan, Cain and

Deloney. Count One charged Sullivan and the co-

defendants with conducting an enterprise through a

pattern of racketeering activities in violation of 18

U.S.C. § 1962(c). The count alleged thirty-three

acts of racketeering in violation of 18 U.S.C. §

201(b) and (0). Count Two charged Sullivan and

the co-defendants with conspiring to conduct an

enterprise through a pattern of racketeering in

violation of 18 U.S.C. § 1962(d). Counts Three,

Five, Seven and Nine charged Sullivan with being a

public official and soliciting and accepting

something of value for himself or another in return

for being influenced in the performance of an

official duty, in violation of 18 U.S.C. § 201(c).

Count Eleven charged Sullivan and the co—

defendants *6 with conspiring to defraud the United

States in violation of 18 U.S.C. § 371.

Sullivan entered a plea of not guilty. After a jury

trial, Sullivan was found guilty on all counts. He

was sentenced to three years of imprisonment on

Counts One and Two, and to two years of

imprisonment on the remaining counts, with all

sentences to run consecutively. In addition,

Sullivan was fined a total of $55,000.00.

III. DISCUSSION

Sullivan raises a variety of issues on appeal but

the primary focus is on evidentiary rulings

concerning the testimony of two witnesses, Adlee

Hodges and Shirley Montgomery.

A. Evidentiary Rulings

Two government witnesses, Hodges and

Montgomery, were permitted to testify to certain

conversations regarding Sullivan. Sullivan claims

that the testimony of Hodges was admitted contrary

to the requirements of Federal Rule of Evidence

404(b). Similarly, he claims that the testimony of

Montgomery, although initially blocked under

404(b), was ultimately admitted in violation of that

rule.

[1] On review of a decision to admit evidence, we

will rarely disturb the district court’s exercise of

discretion and will reverse only for an abuse of

Page 4

discretion. United States v. Zapata, 871 F.2d 616,

621 (7th Cir.1989); United States v. Beasley, 809

F.2d 1273 (7th Cir.1987); United States v. Byrd,

771 F.2d 215, 219 (7th Cir.1985).

1. Testimony of Adlee Hodges

[2][3] Sullivan claims that the testimony of

Hodges concerning the solicitation of a bribe by a

Sullivan aide should have been excluded under Rule

404(b). [FNl] Evidence of other crimes not

charged in the indictment may be admitted under

Rule 404(b) only if: (1) the evidence is directed

toward establishing a matter in issue other than the

defendant’s propensity to commit the crime charged;

(2) the evidence shows that the other act is similar

enough and close enough in time to be relevant to

the matter in issue; (3) there is sufficient evidence

to support a finding by the jury that the defendant

committed the similar act; and (4) the probative

value of the evidence is not substantially outweighed

by the danger of unfair prejudice. United States v.

Monzon, 869 F.2d 338, 344 (7th Cir.), cert.

denied, U.S. ----, 109 S.Ct. 2087, 104 L.Ed.2d

650 (1989); United States v. Manganellis, 864 F.2d

528, 531-32 (7th Cir.1988); Zapata, 871 F.2d at

620. The rule excludes evidence of "other crimes "

to show conformity with character, but permits the

admission of such evidence for another purpose such

as to show intent or plan.

FNl. Federal Rule of Evidence 404(b) reads: Other

crimes, wrongs, or acts. Evidence of other crimes,

wrongs, or acts is not admissible to prove the

character of a person in order to show action in

conformity therewith. It may, however, be

admissible for other purposes, such as proof of

motive, opportunity, intent, preparation, plan,

knowledge, identity, or absence of mistake or

accident.

Adlee Hodges testified that Sullivan told her there

were ways for contractors to say “thank you" for

being awarded contracts. Soon thereafter, she

received a call from Sullivan’s administrative

assistant--Lisa Chapa. Before allowing the

substance of Hodges’s conversation with Chapa to

be introduced into evidence, the district court

evaluated the proffered testimony under the four-

part test and found it to be admissible. Hodges then

testified that Chapa told her that she was to

contribute $2,000.00 to a closeout party for GMA
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and to make the check payable to DVR. Hodges

knew that Sullivan had an ownership interest in

DVR, and she delivered the $2,000.00 check to

Chapa at GMA.

As the district court determined, the evidence was

directed toward establishing the issue of Sullivan’s

plan or intent to operate GMA through a pattern of

bribery and corruption. The evidence was similar to

and virtually contemporaneous with the other acts of

bribery solicitation by Sullivan. The evidence could

support a jury finding that Sullivan committed the

act and its probative value was not substantially *7

outweighed by the danger of unfair prejudice.

Thus, we hold that the district court did not abuse

its discretion by admitting this evidence.

2. Testimony of Shirley Montgomery

[4] Late in 1981, the Private Industry Council was

incorporated. It had independent authority to

approve certain kinds of CETA contracts without

going through GMA. Shirley Montgomery was the

head of the Council.

During its case-in-chief, in the course of the direct

examination of Montgomery, but out of the presence

of the jury, the government made an offer of proof

that she was offered a bribe by Avatus Stone, owner

of a company that had contracts with GMA. The

government proffered that Stone told Montgomery

that he would pay her "enough money to retire" if

she would get his contract approved by the Council.

Montgomery further indicated in the offer of proof

that when she refused, Stone told her "you are

certainly stupider than Ron [Sullivan] and Fred

McKinney." The court considered the admissibility

of this evidence under the Rule 404(b) test. The

court determined that the evidence was not sufficient

to show Sullivan committed a similar act and it

would be unfairly prejudicial to Sullivan to admit

the testimony.

After the court initially ruled that the proffered

testimony would be inadmissible, counsel for co-

defendant Cain informed the court that on cross-

examination he intended to elicit from Montgomery

the fact that she testified to the grand jury that Stone

offered her a bribe. Cain’s counsel stated that this

questioning would lay a foundation for him to

impeach Montgomery by calling Stone as a witness

to deny making the bribe. The court informed

Page 5

counsel for the defendants that Cain’s cross-

examination might "open the door" on this matter

and allow the government to pursue the bribe

conversation in detail on redirect examination.

Significantly, Sullivan raised no objection to the

course outlined by co-defendant Cain.

The government then concluded Montgomery’s

testimony without any mention of the bribe

conversation with Stone. The jury was excused for

the day. The judge met with the attorneys and

Cain’s counsel reiterated his intention to ask

Montgomery whether she told the grand jury that

Stone attempted to bribe her. Again, no objection

was raised by Sullivan. The next morning the judge

again met with counsel outside the presence of the

jury and Cain’s counsel repeated his intention to

pursue the matter for the purpose of impeachment.

The court then ruled: [FN2]

FN2. This procedure utilized by the court for

making an advanced ruling on the admissibility of

evidence was in accordance with Fed.R.Evid.

103(0).

It is the court’s position right now, unless I hear

argument otherwise, gentlemen, that I have no

choice but to allow [Cain’s counsel] to go into it

for the purpose [of impeachment]. Are there

going to be any objections?

Notwithstanding the court’s indication of its

position regarding the admissibility of the Stone-

Montgomery bribe conversation and call for any

objections, Sullivan remained silent. On cross-

examination, Cain’s counsel, without objection from

Sullivan, elicited from Montgomery her statement

that Stone offered her a bribe. As expected, on

redirect examination the government sought to bring

out the rest of the conversation about the bribe.

(Redirect Examination by the govemment:)

Q What did he say?

A Told me if I would get a contract passed

through my Board of Directors that he would give

me enough money to retire; I wouldn’t ever have

to work again.

Q What did you tell him?

A I told him h --there was no way he could do

that. You know, I did not--wou1d not take myself

and try to present to the board why we should do

a contract with him with all of his contracts

showed that he did not do what he was supposed
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to do, having done contracts with Gary Manpower

for a long time; that he did not--I *8 could not

show the council performance where people had

gone through his training and had been placed,

and I would not subject myself to what I knew I

would get from my council.

Q So you said no deal, I won’t take it?

A That’s right.

Q What did he say to you?

A Told me how dumb and stupid I-—

MR. GERMANN (Sullivan’s

Objection.

MR. MILNER (Government Counsel): Excuse

me, ma’am.

MR. GERMANN: Objection, Your Honor, two

reasons. One, for the reasons that I had indicated

earlier yesterday, and secondly, beyond the scope

of cross examination of Mr. Jones (Cain’s

counsel).

THE COURT: With regards to what was

mentioned earlier I gave counsel an opportunity to

object earlier; they did not. That’s overruled and

it’s overruled insofar as being outside the scope of

cross examination. That was gone into.

MR. MILNER:

Q What did—-what did Mr. Jones say to you when

you told him you didn’t want the bribe?

A Mr. Stone.

Q Mr. Stone, I’m sorry?

A Told me how stupid I was, how dumb and

stupid I was, and he was certainly glad that Ron

and Fred McKinney wasn’t dumb as I was.

(Tr. Vol. 5, p. 1018-20.)

Counsel):

The issue presented is whether, by failing to

interpose any objection to the cross-examination by

Cain’s counsel, which "opened the door" for the

redirect examination testimony that implied that

Stone had bribed Sullivan, Sullivan waived his right

to object to the govemment’s follow-up questioning.

The court had repeatedly warned counsel for the

defendants and finally ruled that the pursuit of

Stone’s purported bribe of Montgomery on cross-

examination would open the door for redirect

examination by the government on that issue. Once

the subject of the bribe offer was before the jury, the

court reasoned that it would be unfair to prohibit the

government from exploring the matter further. It

was clear to all trial participants, including Sullivan,

exactly what additional testimony would be given by

Montgomery on redirect examination.
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Although it was Sullivan’s co-defendant Cain

who elicited the response from Montgomery which

"opened the door" for the government, Sullivan

acquiesced in Cain’s cross-examination and thus

waived his right to prohibit the govemment’s

exploration of the matter on redirect examination.

Sullivan could not sit back, let the "door opening "

evidence come in unchallenged during cross-

examination, and then assert that the government’s

redirect examination on that issue provided

testimony which was unfairly prejudicial under Rule

404(b). The response was not beyond the scope of

the cross-examination. The district court did not

abuse its discretion in overruling Sullivan’s

objection and allowing the government to pursue the

full conversation between Montgomery and Stone on

redirect examination.

[5] Even if this were not the case, any error in the

admission of this brief statement would have been

harmless. The only testimony the government

elicited in this area dealing with Sullivan was that

single answer to the question of Stone’s response

when Montgomery refused the bribe: "Mr. Stone

told me how stupid I was, how dumb and stupid

I was, and he was certainly glad that Ron and Fred

McKinney wasn’t dumb as I was." The adverse

effect of Montgomery’s testimony on Sullivan was

slight given the single response which merely cast

an inference of wrongdoing compared to the

substantial amount of other evidence introduced

against Sullivan. In addition, Sullivan was actually

aided by Stone’s rebuttal testimony which served to

offset that of Montgomery. Stone denied having

any conversation about bribes with her, denied

paying any bribes with regard to GMA, and accused

Montgomery of soliciting bribes.

B. Sufficiency of the Evidence

1. Standard of Review

An appellant challenging the sufficiency of the

evidence to support a jury verdict *9 bears a "heavy

burden" in his attempt to overturn the verdict.

United States v. Nesbitt, 852 F.2d 1502, 1509 (7th

Cir.1988), cert. denied, 488 US. 1015, 109 S.Ct.

808, 102 L.Ed.2d 798 (1989). We review all the

evidence and all reasonable inferences drawn

therefrom in the light most favorable to the

government. Glasser v. United States, 315 US. 60,

80, 62 S.Ct. 457, 469, 86 L.Ed. 680 (1942);
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United States v. Vega, 860 F.2d 779, 793 (7th

Cir.1988). We must uphold a conviction if, "after

viewing the evidence in the light most favorable to

the prosecution, any rational trier of fact could have

found the essential elements of the crime beyond a

reasonable doubt." Jackson v. Virginia, 443 U.S.

307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560

(1979) (emphasis in original); United States v.

Grier, 866 F.2d 908, 922 (7th Cir.1989).

2. The Bribery Counts

[6] Sullivan argues that the evidence was

insufficient to support his convictions under 18

U.S.C. § 201(c) [FN3]--the four bribery counts.

These counts related to payments by Cain and

Deloney to DVR. Specifically, Sullivan challenges

the sufficiency of the evidence on the element of

soliciting or receiving something of value. The

government introduced evidence to show Sullivan’s

ownership interest in DVR and his attempts to gain

political favor with Gary city officials who wanted

to prevent the closing of the downtown Sheraton

Hotel. Sullivan received nothing of value, he

argues, because he was not an employee of DVR

and any political stature or influence which he

gained is intangible and cannot be considered as

" anything of value" under the statute.

FN3. As applicable to Sullivan, 18 U.S.C. § 201(c)

reads: Whoever, being a public official or person

selected to be a public official, directly or

indirectly, corruptly asks, demands, exacts, solicits,

seeks, accepts, receives, or agrees to receive

anything of value for himself or for any other

person or entity, in return for: (1) being influenced

in his performance of any official act; or (2) being

influenced to commit or aid in committing, or to

collude in, or allow, any fraud, or make opportunity

for the commission of any fraud, on the United

States; or (3) being induced to do or omit to do any

act in violation of his official duty.

This argument must fail. We need not address the

assertion that an intangible, such as the enhancement

of political influence or stature, does not qualify as

something of "value“ under the statute. Regardless

of the claim of intangible benefits, there was

sufficient evidence for the jury to find that Sullivan

had a very tangible hidden ownership interest in

DVR. He received tangible value from the

payments made to DVR. For instance, the manager
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of the Visions Lounge testified that Sullivan

acknowledged that he was a one—third owner of the

operation. Later, Cain confirmed to the manager

that the lounge was owned by Sullivan, Deloney and

Cain. Deloney told a tax advisor that Sullivan, Cain

and he were each one-third owners of DVR. In

addition, Sullivan was one of the signatories on the

bank accounts of DVR. The determination that

Sullivan had an ownership interest in DVR was one

for the jury and there was substantial evidence

presented to support that proposition. Because the

evidence was sufficient to support the other elements

of the bribery counts as well, we affirm the

convictions.

3. The Racketeering and Racketeering Conspiracy

Counts

Sullivan was convicted in Count One of

conducting an enterprise through a pattern of

racketeering activity under 18 U.S.C. § 1962(c) and

in Count Two of conspiring to conduct such an

enterprise under 18 U.S.C. § 1962(d). He argues

that his conviction on Count One should fail because

that charge required, pursuant to the jury instruction

given, that at least one act of bribery occur after

June 22, 1983. This argument, however, is

contingent on our finding insufficient evidence to

support the four bribery convictions because they

were the charged racketeering acts which occurred

after June 22, 1983. Sullivan’s challenge to Count

Two is also contingent on the success of his

challenge to the bribery convictions. Because we

affirmed the bribery convictions, these arguments

are unavailing and the evidence is sufficient to *10

support the convictions on Counts One and Two.

4. The Conspiracy to Defraud the United States

Count

[7] Count Eleven charged Sullivan, Cain and

Deloney with conspiracy to defraud the United

States in violation of 18 U.S.C. § 371. The count

alleged Sullivan, Cain and Deloney, by agreement,

formed DVR and financed it through the use of

CETA funds. Sullivan challenges the sufficiency of

the evidence to support the verdict because, he

argues, the evidence did not show that he knew

DECAR and VOTEC were receiving CETA funds to

which they were not entitled. However, the

evidence of Sullivan’s control over the distribution

of CETA funds, the dubious placement of trainees
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by VOTEC and DECAR, the discussions regarding

the formation of DVR, the contribution of funds to

DVR by VOTEC and DECAR, and Sullivan’s

relationship with Cain and Deloney combined to

provide substantial evidence from which the jury

could infer his knowledge and participation in the

conspiracy. The money which DECAR and

VOTEC funnelled to DVR came from GMA as

CETA funds. Thus, there was sufficient evidence to

support the verdict.

C. Admission of Evidence of Cash in a Shoebox

[8] Sullivan argues that the district court erred by

admitting testimony of McKinney that he saw

Sullivan take a shoebox containing $31,500 in cash

from his office to open two bank accounts for his

corporations. The district court admitted the

evidence over Sullivan’s objection that it was unduly

prejudicial under Federal Rule of Evidence 403.

As we previously stated, we give much deference

to a district court’s determination to admit evidence

and will reverse only for abuse of discretion.

Zapata, 871 F.2d at 621; United States v. Jackson,

886 F.2d 838 (7th Cir.1989); United States v.

Allen, 798 F.2d 985, 1001 (7th Cir.1986). Here,

the district judge did not abuse his discretion in

balancing the relevancy of the evidence with any

danger of unfair prejudice. Much of the evidence

against Sullivan was to establish that Perkins paid

substantial bribes to Sullivan, both in person and

through Carl Deloney. The evidence which

disclosed a large amount of cash maintained in a

shoebox was highly probative of the bribe payments,

and served to corroborate the testimony of Perkins.

Its probative value was not substantially outweighed

by the danger of any prejudice to Sullivan.

IV. CONCLUSION

For the foregoing reasons, the convictions of

Ronald Sullivan are

AFFIRMED.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Ramon Vasquez MORENO, Defendant-Appellant.

No. 80-1280.

United States Court of Appeals,

Fifth Circuit.

Unit A

June 30, 1981.

Defendant was convicted before the United States

District Court for the Southern District of Texas at

Brownsville, James DeAnda, J ., of possession of

marijuana with intent to distribute and conspiracy to

possess marijuana with intent to distribute, and he

appealed. The Court of Appeals, Jerre S. Williams,

Circuit Judge, held that: (1) evidence on the

possession count was sufficient to show that

defendant had joint dominion or control over the

marijuana, and (2) in light of other testimony given

by government witness without objection connecting

defendant’s brother specifically and defendant’s

family in general with past marijuana transactions,

and considering the statements and actions of the

trial court during the Govemment’s redirect

examination of the aforesaid witness, the trial court

did not abuse its discretion in admitting into

evidence references during the witness’ redirect

examination to the past marijuana dealings of

defendant’s brothers.

Affirmed.

[1] CRIMINAL LAW (W 1144.13(5)

110k1144.13(5)

Stande of review in a criminal case when issue is

the sufficiency of the evidence is whether jury could

have reasonably found that the evidence was

inconsistent with every reasonable hypothesis of

innocence, and in applying that standard, the Court

of Appeals must consider the evidence and all

reasonable inferences therefrom in light most

favorable to the government.

[1] CRIMINAL LAW (p 1159.2(1)

110k1159.2(1)

Standard of review in a criminal case when issue is

the sufficiency of the evidence is whether jury could

have reasonably found that the evidence was

Page 1

inconsistent with every reasonable hypothesis of

innocence, and in applying that standard, the Court

of Appeals must consider the evidence and all

reasonable inferences therefrom in light most

favorable to the government.

[2] CRIMINAL LAW @2 510

1 10k510

Generally, a conviction may be based solely on the

uncorroborated testimony of an accomplice if the

testimony is not incredible or otherwise insubstantial

on its face.

[3] DRUGS AND NARCOTICS (b 65

138k65

Possession of a controlled substance with intent to

distribute it may be either actual or constructive.

Comprehensive Drug Abuse Prevention and Control

Act of 1970, §401(a)(1), 21 U.S.C.A. § 841(a)(1).

[4] DRUGS AND NARCOTICS (Va 67

138k67

As with actual possession, constructive possession

of contraband may be exclusive or joint and is

susceptible of proof by circumstantial as well as

direct evidence.

[4] DRUGS AND NARCOTICS 0&7 123.2

138k123.2

Formerly 138k123(2), 138k123

As with actual possession, constructive possession

of contraband may be exclusive or joint and is

susceptible of proof by circumstantial as well as

direct evidence.

[5] DRUGS AND NARCOTICS 6:: 65

138k65

Constructive possession of contraband may be

shown by "ownership, dominion or control over the

contraband itself, or dominion or control over the

premises or the vehicle in which the contraband was

concealed. "—-Id.

[6] DRUGS AND NARCOTICS «W 123.2

138k123.2

Formerly 138k123(2), 138k123

On the evidence presented, jury could have

reasonably concluded beyond a reasonable doubt

that, instead of being a mere "messenger," defendant

was an integral part of narcotics distribution

operation and that he enjoyed a close and continuous
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working relationship with those who may have had

actual physical possession of the marijuana; this

evidence was sufficient to show that defendant had

joint dominion or control over the drug.

Comprehensive Drug Abuse Prevention Control Act

of 1970, §§ 401(a)(1), 406, 21 U.S.C.A. §§

841(a)(1), 846.

[7] DRUGS AND NARCOTICS (b 65

138k65

Physical custody of narcotics by an employee or

agent whom one dominates, or whose actions one

can control, is sufficient to constitute constructive

possession by the principal.

[8] WITNESSES @= 328

410k328

Government witness’ testimony connecting

defendant’s two brothers with past marijuana

transactions in which he had engaged was relevant to

the prosecution of defendant for marijuana offenses;

it was relevant to the extent that it tended to

rehabilitate the credibility of the witness’ memory

after it was somewhat impeached on cross-

examination by several questions of two defense

counsel concerning the witness’ inability to

remember most of the people with whom he had

worked in past marijuana transactions.

Comprehensive Drug Abuse Prevention and Control

Act of 1970, §§ 401(a)(1), 406, 21 U.S.C.A. §§

841(a)(1), 846; Fed.Ru1es Evid. Rules 403, 403

comment, 28 U.S.C.A.

[9] CRIMINAL LAW (W 1153(1)

110k1153(1)

Process of balancing the probative value of evidence

against its potential prejudicial effect is within

discretion of trial judge, whose determination is to

be upheld unless an abuse of discretion is found.

Fed.Rules Evid. Rules 403, 403 comment, 28

U.S.C.A.

[10] CRIMINAL LAW «p 338(7)

110k338(7)

In light of other testimony given by government

witness without objection connecting defendant’s

brother specifically and defendant’s family in

general with past marijuana transactions, and

considering the statements and actions of the trial

court during the Govemment’s redirect examination

of the aforesaid witness, the trial court did not abuse

its discretion in admitting into evidence references

Page 2

during the witness’ redirect examination to the past

marijuana dealings of defendant’s brothers.

Comprehensive Drug Abuse Prevention and Control

Act of 1970, §§ 401(a)(1), 406, 21 U.S.C.A. §§

841(a)(1), 846; Fed.Rules Evid. Rules 403, 403

comment, 28 U.S.C.A.

*311 Phil Harris, Weslaco, Tex., for defendant-

appellant.

James R. Gough, Asst. U. S. Atty., Houston,

Tex. , for plaintiff-appellee.

Appeal from the United States District Court for

the Southern District of Texas.

Before BROWN, THORNBERRY and JERRE S.

WILLIAMS, Circuit Judges.

JERRE S. WILLIAMS, Circuit Judge:

Ramon Vasquez Moreno, appellant, was convicted

by a jury of possession of marijuana with intent to

distribute it in violation of 21 U.S.C. s 841(a)(1)

(1976), and of conspiracy to possess marijuana with

intent to distribute it in violation of 21 U.S.C. ss

841(a)(1) and 846 (1976). Appellant now appeals

these convictions on two grounds: (1) the alleged

insufficiency of the evidence on the possession

count; and (2) the error allegedly committed by the

district court in admitting into evidence certain

references to the past marijuana dealings of

appellant’s brothers. Since we find that the evidence

was sufficient to sustain appellant’s conviction on

the possession count, and that the district court did

not abuse its discretion on the evidentiary point, we

affirm.

1. Facts

Viewing the evidence in the light most favorable

to the government, Glasser v. United States, 315

US. 60, 80, 62 S.Ct. 457, 469, 86 L.Ed. 680

(1942), the facts are as follows.

Appellant operated Moreno’s Gulf Service Station

in Los Fresnos, Texas, located in the Rio Grande

Valley of Texas. According to the uncorroborated

testimony of Johnny Lee Guidry, an unindicted co-

conspirator, appellant, while at his service station on

August 16, 1977, told Guidry to load 1,936 pounds

of marijuana which was owned by appellant’s
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brother, Carlos Moreno. The marijuana, contained

in burlap sacks, and the tractor-trailer, upon which

the marijuana was to be loaded, were concealed in a

shed located about 20 miles away in Las Llesgas,

Texas. Carlos Moreno also owned the tractor-

trailer. Surprisingly, the record does not reflect the

ownership of the shed.

Guidry, Juan Vasquez, and a third, unidentified

person drove to the shed and loaded the sacks

containing the marijuana onto the trailer, covering

the sacks with grain and the trailer itself with a

tarpaulin. Upon completing these tasks, the three

men returned to appellant’s service station and

informed appellant that the trailer had been loaded.

Guidry and the other two men were to be paid

$200.00 each by either Carlos or Ramon Moreno for

their work. Payment was to be made after the

marijuana had reached its destination of Austin,

Texas, and payment therefor had been

received. [FN 1]

FNl. None of these men received payment for his

services because the marijuana never reached its

destination.

When the day turned to night, Guidry, Juan

Vasquez, Julian Henry Garza, Paulino Pena, and

Vicente Arredondo went to the shed and connected

the trailer to the tractor. Then, Arredondo, driving

the marijuana—ladened tractor-trailer, and Pena and

Garza, following in an automobile, left the shed for

Austin. The latter two men were supposed to call

Ramon Moreno, appellant here, to report whether

the tractor-trailer had gotten through the border

patrol checkpoint in Sarita, Texas, located between

Las Llesgas and Austin. After the tractor—trailer

departed, Guidry and Vasquez returned to

appellant’s service station. Pena and Garza

eventually called the service station, *312 informing

everyone that the border patrol agents at the border

patrol checkpoint had discovered the marijuana.

The next morning, appellant, his brother Carlos,

Guidry, Pena, Garza, and two or three other people

met at appellant’s service station and discussed the

preceding night’s events.

Appellant, along with three other

codefendants,[FN2] was indicted for conspiracy to

possess marijuana with intent to distribute it, and for

possession of marijuana with intent to distribute it.

Appellant was convicted on both counts. He does

Page 3

not challenge the sufficiency of the evidence on the

conspiracy count. He does, however, challenge the

sufficiency of the evidence on the possession count.

He further contends that both of his convictions

should be reversed on the ground that the district

court committed reversible error in permitting the

government to elicit on its redirect examination of

Guidry references to the past marijuana dealings of

appellant’s brothers. We address each contention

separately.

FN2. Julian Henry Garza, Juan Vasquez, and

Paulino Pena.

II. Sufficiency of the Evidence

Appellant contends that the evidence was

insufficient to support his conviction for the

substantive offense of possession of marijuana with

intent to distribute it. He argues that there was

insufficient evidence to show that he "possessed" the

marijuana, and claims that he instead was a mere

messenger who simply conveyed an instruction from

his brother Carlos to Guidry. Appellant notes that

the only testimony relating to him was that of

Guidry, whose testimony was given as part of a plea

bargaining agreement in connection with a previous

conviction for possession of cocaine.

[1] The standard of review in a criminal case when

the issue is the sufficiency of the evidence is

whether the jury could have reasonably found that

the evidence was inconsistent with every reasonable

hypothesis of innocence. United States v. Rodgers,

624 F.2d 1303, 1306 (5th Cir. 1980), cert. denied, -

- U.S. --, 101 S.Ct. 1360, 67 L.Ed.2d 342 (1981);

United States v. Witt, 618 F.2d 283, 284 (5th Cir.

1980), cert. denied, «U.S. -—, 101 S.Ct. 234, 66

L.Ed.2d 107 (1980). In applying this standard, we

must consider the evidence and all reasonable

inferences therefrom in a light most favorable to the

government. Glasser v. United States, 315 U.S. 60,

62 S.Ct. 457, 86 L.Ed. 680 (1942); United States v.

Thompson, 603 F.2d 1200, 1204 (5th Cir. 1979).

[2] We note at the outset that the absence of

corroboration of Guidry’s testimony regarding

appellant does not by itself bar conviction.

Generally, a conviction may be based solely upon

the uncorroborated testimony of an accomplice if the

testimony is not incredible or otherwise insubstantial

on its face. United States v. Garner, 581 F.2d 481,
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486, n. 2 (5th Cir. 1978); United States v. Kelley,

559 F.2d 399, 400 (5th Cir. 1977), cert. denied,

434 U.S. 1000, 98 S.Ct. 644, 54 L.Ed.2d 497

(1977).

[3] It is well settled that possession of a controlled

substance with the intent to distribute it, in violation

of 21 U.S.C. s 841(a)(1) (1976), may be either

actual or constructive. United States v. Martinez,

588 F.2d 495, 498 (5th Cir. 1979); United States v.

Felts, 497 F.2d 80, 82 (5th Cir. 1974), cert.

denied, 419 U.S. 1051, 95 S.Ct. 628, 42 L.Ed.2d

646 (1974).

[4][5] As with actual possession, constructive

possession may be exclusive or joint, United States

v. Martinez, 588 F.2d at 498, and is susceptible of

proof by circumstantial as well as direct evidence.

United States v. Maspero, 496 F.2d 1354 (5th Cir.

1974). Constructive possession may be shown by

"ownership, dominion or control over the

contraband itself, or dominion or control over the

premises or the vehicle in which the contraband was

concealed." United States v. Martinez, 588 F.2d at

498, quoting United States v. Salinas-Salinas, 555

F.2d 470, 473 (5th Cir. 1977). "(M)ere presence in

the area where the narcotic is discovered or mere

association with the person who does control the

drug or the property where it is located, is

insufficient to support a finding of possession."

United *313 States v. Stephenson, 474 F.2d 1353,

1355 (5th Cir. 1973) (citations omitted).

Since there is no evidence that appellant was ever

in actual, physical possession of the marijuana, his

conviction for possession may stand only if the

evidence establishes constructive possession. Having

carefully reviewed the record, we find that the

evidence is sufficient to establish that appellant had

dominion or control over the marijuana throughout

the transaction. While at his service station,

appellant instructed Guidry to go to the shed and

load the marijuana into the tractor—trailer. Either

appellant or his brother Carlos was to pay Guidry

and the other men who participated in the operation

for their work in loading and delivering the

marijuana. After the men loaded the marijuana, they

immediately returned to appellant’s service station

and informed appellant that the loading had been

performed. When the tractor-trailer departed for its

intended destination, the participants who remained

in Los Fresnos congregated at appellant’s service
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station that night. Further, it was appellant who

was to receive the telephone call from Pena and

Garza informing everyone whether the tractor-trailer

managed to get past the border patrol station without

the marijuana being discovered.[FN3] Finally,

appellant’s service station was the location at which

the participants in this distribution scheme,

including appellant, met the morning after the

marijuana was discovered.

FN3. The record does not indicate who actually

received the telephone call.

[6][7] From this evidence, the jury could have

reasonably concluded beyond a reasonable doubt

that, instead of being a mere "messenger," appellant

was an integral part of the narcotics distribution

operation and that he enjoyed a close and continuous

working relationship with those, such as his brother

Carlos or Guidry, who may have had actual physical

possession of the marijuana. This evidence is

sufficient to show that he had joint dominion or

control over the drug. See United States v.

Candanoza, 431 F.2d 421, 42425 (5th Cir. 1970);

Cazares—Ramirez v. United States, 406 F.2d 228,

233—34 (5th Cir. 1969), cert. denied, 397 U.S. 926,

90 S.Ct. 933, 25 L.Ed.2d 106 (1970); United States

v. McGruder, 514 F.2d 1288, 1290 (5th Cir. 1975),

cert. denied, 423 U.S. 1057, 96 S.Ct. 790, 46

L.Ed.2d 646 (1976); cf. United States v.

Stephenson, 474 F.2d 1353, 1355 (5th Cir. 1973)

(insufficient working relationship found). Not only

did appellant instruct and monitor the progress of

the men who had actual possession of the marijuana,

but he, along with his brother Carlos, also had the

authority and the responsibility to pay them for their

services. Physical custody of narcotics by an

employee or agent whom one dominates, or whose

actions one can control, is sufficient to constitute

constructive possession by the principal. United

States v. Maroy, 248 F.2d 663 (7th Cir. 1957),

cert. denied, 355 U.S. 931, 78 S.Ct. 412, 2

L.Ed.2d 414 (1958); United States v. Hernandez,

290 F.2d 86, 90 (2d Cir. 1961).

We accordingly cannot say that, as a matter of

law, reasonable conclusions other than guilt could

be drawn from the evidence viewed most favorably

to the government. We will not disturb the jury

verdict on the possession count.

III. Admissibility of Evidence
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Appellant’s second contention on appeal is that the

district court erred in allowing the prosecution to

elicit, over objection, testimony from government

witness Guidry concerning past marijuana dealings

of appellant’s brothers. After having carefully

reviewed the context in which this testimony was

given, and having considered the nature of similar

testimony given earlier during the course of

Guidry’s testimony, we find that this contention is

without merit.

During the cross-examination of Guidry by

counsel for one of the codefendants in this case,

counsel elicited the fact that Guidry had loaded

marijuana approximately fifty times in the preceding

four or so years. Defense counsel for some of the

codefendants then conducted a general attack on

Guidry’s credibility by attempting to show a

disparity between Guidry’s memory of past loadings

and his memory of the *314 transaction that is the

subject of the prosecution in this case. Counsel for

one codefendant asked Guidry to recount some of

the specifics of his past loadings, such as the number

of sacks involved in each transaction and the

incidents in which he had not received payment for

his services. Guidry had noticeable difficulty

recalling these facts, even though he could do so

with respect to the transaction at hand. Defense

counsel then asked Guidry, without objection from

appellant’s counsel, whether it was true that Guidry

could remember the names of only some of the

people with whom he had worked in past marijuana

transactions. He then elicited the fact that Guidry

could not recall the names of everyone with whom

he had worked in the past transactions. Counsel for

another codefendant continued this line of attack,

eliciting the fact that the transaction involved in this

case was one of only a very few transactions with

respect to which Guidry could recall specific people,

and the only one about which he had made specific

identifications to law enforcement authorities. The

purpose behind all of this cross—examination, of

course, was to suggest that Guidry’s unusually good

memory as to the marijuana transaction involved in

this case was either mistaken, fabricated by Guidry,

or coached by the government.

0n redirect examination,[FN4] government

counsel asked Guidry whether the occasions *315 on

which he had loaded marijuana in the past, as

Guidry had testified he had done on cross-

examination, had been for "the same Moreno
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family." Appellant’s attomey’s objection was

overruled on the ground that the government was

referring to Carlos Moreno, appellant’s brother,

whose name, according to the court, "(had) been

bandied around in this case both by the defense and

the prosecution " Record, vol. 2, at 86.

Government counsel responded affirmatively to the

court’s query whether Carlos Moreno was indeed

the subject of the govemment’s question. The

government then narrowed its question to one

concerning Carlos Moreno, asking whether any

arrests had arisen in any of Carlos Moreno’s past

transactions. After asking a few questions about a

Carlos Berrera from Mexico, the government then

asked Guidry, over defense counsel’s objection,

whether he became involved with Carlos Moreno

when he (Guidry) first began to engage in marijuana

transactions. An ensuing discussion between

defense counsel and the court on the propriety of the

questioning prevented Guidry from ever answering

the question. Then, over defense counsel’s

objection, the government elicited the fact that

Guidry knew a Eugenio Moreno, that Eugenio

Moreno was ”(o)ne of the brothers," and that

Guidry had "work(ed) for him at the same time (he

had) worked for Carlos Moreno." Record, vol. 2,

at 88. At this point, the court sustained appellant’s

attomey’s objection to any further questions along

this line. The court stated that the government had

been permitted to ask about the names of people in

past transactions, but that it was not to inquire into

the specifics of any past transaction.

FN4. The relevant portion of the government’s

redirect examination of Guidry proceeded as

follows: BY MR. DE LUNA: Q Now, Mr. Guidry,

you were asked on cross-examination about all of

these many times you have loaded marijuana

before. Do you recall that? A Yes. Q Was that

for the same Moreno family? A Yes, it was. MR.

WEISFELD: We will object to that. There is one

man here at trial and there is not the Moreno

family. I am representing Ramon Moreno and

that’s it. THE COURT: Well, Carlos Moreno’s

name has been bandied around in this case both by

the defense and the prosecution, and I will overrule

the objection. I assume that’s what he is referring

to. MR. DE LUNA: Yes, sir. BY MR. DE

LUNA: Q And as you were working for Mr.

Moreno, at the time for Carlos Moreno, the tractor-

trailers you loaded, did some of them get busted?

A This one did. Q But at any of the other times
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you have been asked about, did some of the others

get busted? A I don’t believe so. Q Is that the

reason strike that. You testified there were some

people also from the Mexican side involved. Do

you know a person by the name of Carlos Berrera?

A Yes, I do. Q Who is that? A A person that I

used to get pot from, marijuana. Q Where is he

from? A Matamoros. At least he lives there. Q

Now, when you first became involved in these

marijuana deals, did you become involved with

Carlos Moreno? A Would you repeat that? MR.

WEISFELD: Your Honor, we will object to the

continued examination along this line. It has

nothing to do with the case THE COURT: Well, he

has been asked on cross about various transactions

and had been berated because he didn’t remember

some of the names, and I guess he is trying to go

into those matters. I will overrule your objection.

MR. MORENO (counsel for a codefendant): If it

please the Court, with all due respect, those

questions were addressed to the matter of

impeachment, whether or not this witness was

telling the truth. It doesn’t go to the issue of what

happened here on August 16 and 17 of 1977. THE

COURT: Well, defense counsel went into it. I am

going to overrule the objection. BY MR. DE

LUNA: Q Do you know Eugenio Moreno? A Yes,

I do. Q Who is he? A One of the brothers. MR.

WEISFELD: Your Honor, may we approach the

Bench, please? THE COURT: No, sir. I will let

you approach the Bench during the recess. BY

MR. DE LUNA: Q Did you work with him? A

Yes, I had. Q Did you work for him at the same

time you worked for Carlos Moreno? A Yes, I

have. MR. WEISFELD: Would you note our

exception to this line of questioning, Your Honor?

THE COURT: I don’t mind him mentioning other

names because I think he was asked on cross. MR.

DE LUNA: They opened the door, Your Honor.

THE COURT: Well, I am not going to open the

door. We are going to try these defendants and

nobody else, Mr. De Luna. MR. DE LUNA:

Judge, they questioned that he couldn’t remember

the other people, and I am asking him if he

remembers the other people. THE COURT: That’s

fine. You have asked him, but don’t go into any

other transactions because I have sustained the

objection. MR. DE LUNA: That’s fine. BY MR.

DE LUNA: Q Do you know whether Eugenio

Moreno is related to Ramon Moreno? THE

COURT: I will sustain the objection. The jury will

not consider that for any purpose whatsoever.

Page 6

Don’t go into it any more, Mr. De Luna, please.

The basis of appellant’s objection to Guidry’s

testimony apparently was that the testimony was

irrelevant and that, even if relevant, its probative

value was substantially outweighed by the danger of

unfair prejudice that it presented. See Fed.R.Evid.

403.

[8] Contrary to appellant’s first assertion,

Guidry’s testimony connecting appellant’s two

brothers with past marijuana transactions in which

he had engaged was relevant to the case. It was

relevant to the extent that it tended to rehabilitate the

credibility of Guidry’s memory after it was

somewhat impeached on cross-examination by the

several questions of two defense counsel concerning

Guidry’s inability to remember most of the people

with whom he had worked in past marijuana

transactions.

[9] The more difficult question, however, is

whether the relevance of this testimony was

substantially outweighed by the danger of unfair

prejudice. "Unfair prejudice," within the meaning

of Rule 403 of the Federal Rules of Evidence,

means "an undue tendency to suggest decision on an

improper basis, commonly, though not necessarily,

an emotional one." Fed.R.Evid. 403, Advisory

Committee’s Note. The process of balancing the

probative value of evidence against its potential

prejudicial effect is within the discretion of the trial

judge, whose determination is to be upheld unless an

abuse of discretion is found. United States v.

Jackson, 576 F.2d 46, 49 (5th Cir. 1978); United

States v. McRae, 593 F.2d 700, 707-08 (5th Cir.

1979), cert. denied, 444 U.S. 862, 100 S.Ct. 128,

62 L.Ed.2d 83 (1979); United States v. Vitale, 596

F.2d 688, 689 (5th Cir. 1979), cert. denied, 444

U.S. 868, 100 S.Ct. 143, 62 L.Ed.2d 93 (1979).

*316 Viewed in isolation, without considering his

entire testimony, Guidry’s testimony on redirect

examination concerning appellant’s brothers appears

to have posed some danger of unfair prejudice in

that it could have led the jury to convict appellant

either because he was somehow "guilty by

association" or because he was a member of a family

that had dealt with marijuana in the past.

Nevertheless, it was within the district court’s

discretion to determine both whether the evidence
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presented "an undue tendency to suggest a decision

on an improper basis," Fed.R.Evid. 403, Advisory

Committee’s Note (emphasis added), and, even if it

did, whether this unfair prejudice substantially

outweighed the probative value of the evidence.

Fed.R.Evid. 403; United States v. McRae, 593

F.2d at 707. After carefully reviewing the record as

a whole and the dialogue during the redirect

examination of Guidry in particular, we hold that

the district court did not abuse its discretion in

allowing into evidence Guidry’s testimony

concerning the past marijuana transactions of

appellant’s brothers.

In the first place, Guidry’s testimony on redirect

examination about appellant’s brothers was largely

cumulative to testimony elicited by defense counsel

themselves on cross-examination. Earlier, during

cross-examination by counsel for one of appellant’s

codefendants, Guidry testified, without objection

from appellant’s counsel, that he had loaded

marijuana for Carlos Moreno in the past. Guidry

further testified on cross-examination, again without

objection, that one difference between the

transaction involved in this case and past

transactions in which he had been involved was that,

in the transaction involved here, "(t)he Morenos had

their own trailer now." Guidry then added that

"(t)hey had used other people’s trailers." Like his

testimony during redirect examination, this

testimony strongly suggests that at least some

members of the Moreno family have been involved

in marijuana transactions in the past. In fact, on

direct examination Guidry testified, without

objection from defense counsel or further

elaboration by Guidry, that appellant himself had

"sent" Guidry to the shed in Las Llesgas "before."

Guidry’s testimony on redirect examination

regarding appellant’s brothers thus was largely

cumulative of his earlier testimony. The trial court

apparently recognized this fact to some extent when

it noted during the government’s redirect

examination of Guidry that "Carlos Moreno’s name

has been bandied around in this case both by the

defense and the prosecution " Record, vol. 2, at 86.

The trial court properly could view this cumulative

effect as significantly reducing any unfair prejudice

Guidry’s testimony on redirect examination may

have had. See United States v. Jackson, 576 F.2d at

49, n. 5. If there were prejudice, it was created

largely by defense counsel themselves in their cross-

examination of Guidry.
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In addition to the largely cumulative effect of

Guidry’s redirect examination testimony, any unfair

prejudice caused by this testimony was further

reduced by the trial court’s statements and actions

during the testimony. When Guidry testified that he

had loaded marijuana for "the same Moreno family"

before, the court narrowed "the Moreno family" to

Carlos Moreno, about whose past marijuana

dealings there already had been substantial

testimony. Further, after allowing the government

to ask a few questions about appellant’s brother

Eugenio, the court cut off any further questions

along that line and instructed the jury not to

consider "for any purpose whatsoever" the

government’s question whether Eugenio Moreno

was related to appellant. The court properly

allowed the government to inquire into the names of

people in past transactions. This questioning was a

direct response to the trial strategy of defense

counsel, who had first asked questions concerning

names. Beyond this inquiry into names, however,

the court did not permit the government to delve

into the specifics of any past transaction.

[10] Accordingly, in light of the other testimony

given by Guidry without objection connecting

appellant’s brother Carlos specifically and

appellant’s family in general with past marijuana

transactions, and *317 considering the statements

and actions of the trial court during the

government’s redirect examination of Guidry, we

cannot say that the trial court abused its discretion in

admitting into evidence the references during

Guidry’s redirect examination to the past marijuana

dealings of appellant’s brothers. See United States v.

Brown, 482 F.2d 1226 (8th Cir. 1973)

(rehabilitation of attacked memory with testimony

regarding narcotics traffic and habits of narcotics

dealers in area); United States v. Vaughn, 486 F.2d

1318 (8th Cir. 1973) (after impeachment suggesting

improbability, rehabilitation showing recent similar

heroin transactions by other persons allowed).

Since we reject both of appellant’s contentions on

this appeal, we affirm his conviction on both counts.

AFFIRMED.
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UNITED STATES of America, Appellee,

v.

Gary HALBERT, Appellant.

No. 78—3278.

United States Court of Appeals,

Ninth Circuit.

Argued Sept. 4, 1979.

Submitted Jan. 28, 1980.

Decided March 6, 1981.

The United States District Court for the Central District of California,

Malcolm M. Lucas, J., convicted defendant of mail fraud in connection with

scheme to market items commemorating the Nation’s Bicentennial, and defendant

appealed. The Court of Appeals held that: (1) prosecutor's references to

guilty pleas of codefendants were permissible; (2) reversal was required by

lack of appropriate instructions to jury on limited purpose for which guilty

pleas could be used; (3) materiality of misrepresentations was clearly

established by the evidence, and thus failure to instruct on materiality was

not error; (4) evidence was sufficient for jury; (5) employment of alias could

evidence fraudulent activity under mail fraud statute; (6) trial judge did not
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substantive evidence of guilt. Baker v. United States, supra, 393 F.2d at

614. Furthermore, introduction of the guilty plea as evidence of credibility

requires that the plea be brought to the jury’s attention, but does not

sanction allowing the subject to be disproportionately emphasized or repeated.

B

Applying the principles we have outlined to this case, the issues are two: (1)

did the prosecution offer the evidence of the guilty pleas for a permissible

purpose such as establishing witness credibility and (2) if the purpose was

legitimate, did the trial court’s instructions adequately explain to the jury

the purpose for which the evidence could be used.

(1)

[8] Reviewing the record here, we find that the prosecutor carefully limited

his inquiries about the guilty pleas. On direct examination, questioning did

no more than elicit the fact that guilty pleas were entered. No editorial

comment or unnecessary elaboration occurred. The brief questioning about the

existence of the pleas was clearly relevant as evidence bearing on the

witnesses’ credibility.

*1006 [9] The prosecutor was also within his rights on this record in

asking Bucklan on redirect again about his guilty plea. On cross examination,

defense counsel had elicited numerous statements that Bucklan lacked intent to

defraud and that he believed that he would be able to fulfill the promises he
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and Halbert had made to the customers they allegedly defrauded. On redirect,

Bucklan admitted in response to the prosecutor’s questions that he was aware

that false statements were made to customers and he had pleaded guilty to a

crime requiring such knowledge. This questioning was intended to dispel any

impression of unwitting misrepresentation and the suggestion that the actions

of defendant and the witness were innocent. This was not improper or undue

reiteration of the guilty plea.

[10] Similarly, reference to the pleas in the prosecution’s closing argument

was in response to comments by the defense. Defense counsel discussed the

guilty pleas in his closing argument, contending that Bucklan and Halbert

lacked intent to defraud:

Now, I think you must consider that statement (Bucklan’s lack of intent) in

light of the facts, and both Mr. Culbertson and Mr. Bucklan said that, and I

think that puts into proper perspective their pleas of guilty to one count and

their making a deal, because they got up here and said, when presented by the

government, that they hadn’t done any wrong, so there are a lot of reasons why

people can do things when it is to their advantage.

The prosecutor responded:

(The defense) has referred to (Bucklan and Culbertson) as the government's

star witnesses. Well, I can’t say that I'm too happy with that. When you are

presenting the evidence of a crime, you have to present the evidence of
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UNITED STATES of America, Plaintiff-Appellee,

v.

Luis BELTRAN-RIOS, Defendant—Appellant.

No. 88-5279.

United States Court of Appeals,

Ninth Circuit.

Argued and Submitted May 2, 1989.

Decided July 6, 1989.

Defendant was convicted in the United States

District Court for the Southern District of

California, Judith Nelson Keep, J ., of importation

of controlled substance and possession of controlled

substance with intent to distribute, and he appealed.

The Court of Appeals, Fletcher, Circuit Judge, held

that: (1) drug courier profile evidence was

admissible to rebut defense efforts to characterize

defendant as "poor simple farmer," and (2) duress

defense instruction did not improperly make

immediate surrender element of defense.

Affirmed.

[1] CRIMINAL LAW «h 376

110k376

Criminal profiles generally have no place as

substantive evidence of guilt at trial.

[2] CRIMINAL LAW 6):? 378

l 10k378

In narcotics prosecution, trial court did not abuse its

discretion in permitting prosecution to adduce drug

courier profile evidence for limited purpose of

rebutting defense efforts to characterize defendant as

"poor simple farmer. ".

[3] CRIMINAL LAW <91: 662.8

110k662.8

Permitting police officer’s drug courier profile

testimony did not violate defendant’s confrontation

rights despite his contention that testimony was in

part based on information obtained from DEA and

that admission of such hearsay testimony thus

deprived defendant of effective opportunity to

confront adverse witnesses through cross-

examination; officer himself had 16 years’

experience and had worked on hundreds of drug

Page 1

cases, and defendant had ample opportunity to cross-

examine officer about his opinion. U.S.C.A.

Const.Amend. 6.

[4] CRIMINAL LAW (P 38

110k38

Before defendant is entitled to instruction on defense

of duress, he must establish prima facie case of

elements of that defense by establishing immediate

threat of death or serious bodily injury, well-

grounded fear that threat will be carried out, and

lack of reasonable opportunity to escape threatened

harm; requirement that defendant submit to proper

authorities after attaining position of safety has

independent significance only in prison escape case.

[5] CRIMINAL LAW 6:» 772(6)

1 10k772(6)

Duress defense instruction that permitted jury to

consider whether narcotics defendant took

opportunity to escape harm with which he allegedly

had been threatened by submitting to authorities at

first reasonable opportunity did not improperly

make submission to authorities independent element

of defense but only permitted jury to consider factor

in evaluating defendant’s reasonable opportunity to

escape.

*1209 Janice Hogan, Federal Defenders of San

Diego, Inc., San Diego, Ca1., for defendant-

appellant.

Patrick K. O’Toole, Asst. U.S. Atty., San Diego,

Cal. , for plaintiff-appellee.

Appeal from the United States District Court for

the Southern District of California.

Before FLETCHER, NELSON and NORRIS,

Circuit Judges.

FLETCHER, Circuit Judge:

Beltran-Rios was convicted of importation of a

controlled substance and possession of a controlled

substance with intent to distribute. He appeals the

conviction, contending that the district court erred in

allowing the Government to introduce expert

testimony describing the "profile" characteristics of

drug couriers, and that the jury instruction on the

elements of Beltran’s duress defense was erroneous.
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We affirm.

I.

FACTS

At approximately 9:00 am. on February 16,

1988, Luis BeltranoRios entered the pedestrian

inspection area of the Calexico, California Port of

Entry. Customs Agent Donald Hylton performed a

pat-down search of Beltran and found three small

packages of heroin in Beltran’s shoes. Beltran was

placed under arrest, and was questioned by Customs

and DEA agents. During the course of this

questioning, Beltran gave several conflicting

explanations for the presence of heroin in his shoes.

On February 22, 1988, a two count indictment

was filed in the United States District Court for the

Southern District of California, charging Beltran

with violations of 21 U.S.C. §§ 952, 960

(importation of a controlled substance) and 21

U.S.C. § 841(a)(1) (possession of a controlled

substance with intent to distribute). On February

26, Beltran pleaded not guilty. Beltran filed a

motion to suppress physical evidence as well as

statements he made to Customs and DEA agents.

The district court denied this motion after an April

25 hearing. A jury trial began on May 17, 1988.

Beltran offered duress as his major defense at

trial. Beltran argued that he brought heroin into the

United States *1210 against his will because an

individual named Jesus Holguin Lopez approached

him and demanded that he do so. Lopez allegedly

threatened to kill Beltran or his family if he did not

comply. Beltran presented testimony from a Father

Augustin Gonzalez-Magana attesting to Beltran’s

good reputation and Lopez’s reputation as a

dangerous drug trafficker. In his opening statement,

defense counsel also emphasized Beltran’s

vulnerability to Lopez’s threats, portraying Beltran

as a simple, poor farmer. Counsel pursued a related

theme in cross-examination, questioning witnesses

about Beltran’s appearance in an effort to emphasize

that Beltran dressed poorly, and did not display

flashy or expensive jewelry.

Allegedly to rebut the "poor simple farmer"

theme, the Government introduced expert testimony

describing the characteristics of the typical drug

courier, or "mule.“ The Government’s expert

witness, Deputy Sheriff Jose Moreno—Nava, testified

Page 2

that mules were generally poor, sympathetic-looking

individuals, who went into the drug courier trade

because it is the only way for such individuals to

make money quickly. This testimony was admitted

over defense counsel’s objection.

After the presentation of the evidence, counsel and

the trial judge conferred concerning the instructions.

The judge indicated that she would not give the

defendant’s proposed duress instruction, but would

give a modified version of the Ninth Circuit Model

Jury Instruction on duress. Defense counsel

objected, contending that the instruction improperly

introduced a requirement of prompt surrender to the

authorities as an element of the defense.

On May 20, 1988, the jury returned a verdict of

guilty on both counts. On July 11, 1988, Beltran

was sentenced to 33 months in custody, and a term

of three years of supervised release. This appeal

follows. We have jurisdiction under 28 U.S.C. §

1291.

11.

DISCUSSION

A. Admission of Nava’s Testimony

Over the objection of defense counsel, the district

court permitted Nava to testify about the

characteristics of the typical drug courier. Nava

testified that "[y]our typical mule would be a poorer

individual, who does not wear flashy clothes or

jewelry, and is, like I say, in the--he’s the bottom of

the totem pole in the organization but he is a paid

individual by that organization." Reporter’s

Transcript (RT) vol. II at 275. [FNl] Beltran

argues that admission of this testimony was an abuse

of discretion because the use of such profiles is of

limited probative value and is extremely prejudicial.

The district court has broad discretion to admit or

exclude expert testimony. The court’s decision to

admit Nava’s "drug courier profile" testimony

therefore is reviewed for abuse of discretion.

United States v. Gillespie, 852 F.2d 475, 478 (9th

Cir.1988).

FNl. The trial judge instructed the jury to disregard

the portion of Nava’s testimony in which he stated

that "[t]he individual that is generally doing the

muling is an older individual...." RT at 274.
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[1] The use of criminal profiles as evidence of

guilt in criminal trials has been severely criticized.

As the Eleventh Circuit has pointed out,

[d]rug courier profiles are inherently prejudicial

because of the potential they have for including

innocent citizens as profiled drug couriers...

Every defendant has a right to be tried based on

the evidence against him or her, not on the

techniques utilized by law enforcement officials in

investigating criminal activity. Drug courier

profile evidence is nothing more than the opinion

of those officers conducting an investigation...

[W]e denounce the use of this type of evidence as

substantive evidence of the defendant’s innocence

or guilt.

United States v. Hernandez-Cuartas, 717 F.2d 552,

555 (11th Cir.1983). Similarly, in Gillespie, 852

F.2d at 479-80, we found the admission of the

testimony of a clinical psychologist describing the

common characteristics *1211 of child molesters to

be reversible error.

The hostility exhibited by the lower courts to the

use of criminal profiles as substantive evidence of

guilt is not undermined by the Supreme Court’s

recent decision in United States v. Sokolow, ---

U.S. ----, -—--, 109 S.Ct. 1581-1586, 104 L.Ed.2d 1

(1989). Sokolow merely establishes that a law

enforcement official may make an investigative stop

based on observed behavior consistent with DEA

drug courier profiles. There is no indication that the

Court’s approval of profiles to help establish

reasonable suspicion warranting further investigation

extends to use of profile evidence at trial. Beltran’s

argument that such profiles generally have no place

as substantive evidence of guilt at trial is still valid.

[2] The Government, while conceding that profile

testimony is generally undesirable as evidence of

guilt, argues that Nava’s testimony was permissible

in this case because defense counsel "opened the

door" to this line of questioning by emphasizing

Beltran’s apparent poverty. The record clearly

demonstrates defense counsel’s efforts to raise an

inference that Beltran was not a drug courier because

his life-style was inconsistent with that line of

business. In cross-examination of the Government’s

first witness, Customs Agent Donald Hylton, the

following exchange took place:

Mr. Ainbinder: Does he [Beltran] look essentially

the same as he did on the 16th?

A: Yes.
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Q: You don’t remember any gold rings on his

fingers?

: No. Ican’t recall an --

: Rolex watches?

: No, sir.

: Gold chains?

No.

: Expensive jewelry, that kind of thing?

No.

: And as you inspected him in secondary and

then in the pat-down area, I take it you went

through his things pretty carefully?

A: Yes.

Q: Did you find any large amounts of money?

A: No.

RT vol. I at 182.

o
?
o
?
o
>
o
>

Defense counsel pursued a similar line of

questioning in cross-examination of DEA Agent

Eddie Marquez:

Q: Now, I would like you to take a look at Mr.

Beltran as he is seated here today. I know his

exact clothing is a little different, but does he

appear to be about the same as he was on the 16th

of February?

A: Yes, he was.

Q: He’s not missing any thing like expensive

jewelry or somethin --

A: No, sir.

Q: Same simple sort of clothes?

A: Yes.

Q: And as he sits here today, is that the same calm

look you saw when you entered in the little

detention room?

A: Yes.

Q: Now, you said he had a lot of receipts. Have

you gone through them all?

A: Yes. I have made xerox copies of everything.

Q: And what we see in those receipts are literally

years of collections. Years. Isn’t there?

A: That’s correct.

***

Q: Now, in those receipts is there anything to

reflect purchases of things like T.V.’s?

A: None.

Q: Automobiles?

A: None.

Q: Anything to reflect bank accounts with large

sums of money?

A: Not that I could tell.
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Q: Investments in stocks, bonds or certificates of

deposit?

A: No sir.

Q: No documents showing the purchase of a

number of head of cattle recently?

*1212 A: Not recently. I know there is one said

how many he may have owned, but I don’t recall

exactly.

Q: No purchase of jewelry or that kind of thing?

A: No sir.

Q: You had a chance to go through the rest of Mr.

Beltran’s things. Do you recall at any time, can

you tell us today, did he have a large amount of

cash on him?

A: I don’t believe he did.

RT vol. II at 235-37.

The purpose of this questioning is clean-counsel

is trying to suggest to the jury that Beltran is not

part of a smuggling operation because he lacks the

accoutrements of wealth associated with such a

profitable activity. In light of this testimony, the

district court concluded that the Government should

have an opportunity to rebut the inference that

defense counsel was trying to raise.

What I am going to do is allow limited inquiry. I

am worried about too much prejudice on it. . .. So

at least I think by having everybody look, you had

him stand up, did he have on gold chains, did he

appear wealthy, did he have a lot of cash, I think

at least it would be proper to say that most of the

couriers that they see, that he’s aware of are not

wealthy and wearing gold chains. They are not on

that end of the distribution scheme. Because

there’s been a suggestion raised by you that,

because he’s not in gold chains and having a lot of

money, he’s clearly not involved.

RT vol. II at 271-72. The Government then elicited

the testimony from Deputy Nava that Beltran

challenges here.

We previously have allowed the Government to

introduce otherwise excludable testimony when the

defendant "opens the door" by introducing

potentially misleading testimony. See e.g., United

States v. Segall, 833 F.2d 144, 148 (9th Cir.1987)

(defense counsel’s introduction of cross-examination

evidence creating a false impression that defendant

retained in her bank account funds under

investigation "opened the door" to re—direct

testimony that only a fraction of that money was

retained); United States v. Giese, 597 F.2d 1170,
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1188—90 (9th Cir.), cert. denied, 444 U.S. 979, 100

S.Ct. 480, 62 L.Ed.2d 405 (1979) (defense

testimony relating to 18 books owned and read by

defendant suggesting his left—wing but non-violent,

non-revolutionary political views "opened the door"

to cross-examination on other books defendant had

sold, owned or read).

This type of rebuttal testimony may include

criminal profile testimony. For example, in United

States v. Taylor, 716 F.2d 701 (9th Cir.1983), the

defendant, Steven Pressler, who was convicted of

conspiracy to manufacture amphetamines, argued

that the trial court erred in not sustaining his

objections to certain questions asked by the

Government at trial. Pressler’s role in the

amphetamine manufacturing enterprise was

apparently limited to picking up necessary chemicals

at a chemical supply store. On cross-examination,

defense counsel asked the DEA agent witness

whether drug manufacturers use third parties to pick

up chemicals to insulate themselves from detection.

On re-direct, the prosecuting attorney asked the

witness whether, in his experience, these third

parties are always, sometimes, or never involved in

the illegal manufacturing operation. The witness

replied that, in his experience, "innocent" third

parties were not used to pick up chemicals. We

found that defense counsel "opened the door" to that

line of questioning. 716 F.2d at 710.

However, the case most closely on point is the

Second Circuit’s decision in United States v. Khan,

787 F.2d 28 (2d Cir. 1986). In Khan, the defendant,

a Pakistani accused of selling narcotics in the U.S.,

argued that the trial court erred in allowing the

introduction of "irrelevant and unfairly prejudicial"

expert testimony about heroin trafficking in

Pakistan. The expert witness, a DEA agent,

testified that (1) heroin was extremely inexpensive

in Pakistan; (2) it was common for Pakistani

dealers to advance heroin to each other without

immediate payment; (3) heroin dealers in Pakistan,

like other Pakistanis, wore the same *1213 national

dress—-pantaloon, baggy pants, and a knee length

top. 787 F.2d at 34.

The appellate court ruled that this evidence was

relevant, and that it was within the discretion of the

trial court to allow it. The court noted that

Khan attempted to rebut the government’s

portrayal of him as a major drug dealer by
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suggesting that he was a poor man.... The expert

testimony was relevant to rebut Khan’s arguments

to the jury and show that (1) Khan did not need a

large sum of money to deal in large amounts of

heroin in Pakistan, and (2) even if Khan had made

a great deal of money in the heroin trade, it would

not necessarily show from the manner of his

dress.

Id.

Although Beltran is correct that this type of

profile evidence is potentially dangerous, the cases

suggest that it is permissible in certain limited

circumstances. The district court determined that

Nava’s testimony was necessary to rebut the

inference that defense counsel attempted to create.

The district court was aware of the potential

prejudice, and attempted to keep it at a minimum by

sustaining several objections, and striking one

portion of Nava’s testimony from the record. We

conclude that the district judge did not abuse her

discretion. [FN2]

FN2. We emphasize that the holding in this case is

a relatively narrow one. The Government may

introduce profile testimony of this sort only to rebut

specific attempts by the defense to suggest

innocence based on the particular characteristics

described in the profile.

B. Witness Confrontation

[3] Beltran also argues that Nava’s drug courier

profile testimony, which was based in part upon

information obtained from DEA officials, was

hearsay, and that admission of this testimony

deprived Beltran of an effective opportunity to

confront adverse witnesses through cross—

examination. Whether Beltran’s sixth amendment

right to confront witnesses against him was violated

is a question of law, reviewed de novo. United

States v. McConney, 728 F.2d 1195 (9th Cir.) (en

banc), cert. denied, 469 U.S. 824, 105 S.Ct. 101,

83 L.Ed.2d 46 (1984). Beltran’s confrontation

argument is without merit.

Nava testified that in his sixteen years as a law

enforcement official, he has worked on hundreds of

drug cases, with as many as four hundred directly

involving smuggling of drugs into the United States.

RT vol. II at 251. He also testified that he worked

as an undercover agent in Mexico for two years, and
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that he personally had received drugs from couriers

on as many as one hundred occasions. Id. at 263.

Thus, his opinion about the typical characteristics of

drug couriers is derived largely from personal

experience. [FN3] Defense counsel unquestionably

had ample opportunity to cross-examine Nava about

his expert opinion, and the sources of information

upon which that opinion was based. This is a

sufficient basis upon which to reject Beltran’s

confrontation clause argument.

FN3. To the extent that Nava’s testimony was based

upon information obtained other than through

personal observation, it was permissible, being

based upon information of the type reasonably

relied upon by experts in forming expert opinions.

See United States v. Golden, 532 F.2d 1244 (9th

Cir.), cert. denied, 429 U.S. 842, 97 S.Ct. 118, 50

L.Ed.2d 111 (1976) (holding it proper to admit

DEA agent’s testimony about market value of

heroin where that testimony was based in part upon

information obtained from other undercover agents;

such information is of the type reasonably relied

upon by experts determining prevailing prices in

clandestine markets). Beltran does not dispute that

Nava is an expert on narcotics smuggling.

C. The Duress Instruction

[4] Before a defendant is entitled to an instruction

on the defense of duress, he must establish a prima

facie case of the three elements of that defense: (1)

an immediate threat of death or serious bodily

injury; (2) a well-grounded fear that the threat will

be carried out; and (3) lack of a reasonable

opportunity to escape the threatened harm. United

States v. Jennell, 749 F.2d 1302, 1305 (9th

Cir.1984), cert. denied, 474 U.S. 837, 106 S.Ct.

114, 88 L.Ed.2d 93 (1985); United States v.

Contento-Pachon, 723 F.2d 691, 693 (9th

Cir.1984). We noted in Jennell that a fourth *1214

element is also sometimes required; the defendant

must submit to the proper authorities after attaining

a position of safety. 749 F.2d at 1305. However,

this fourth element has independent significance

only in prison escape cases. Id.

[5] The district court gave the following

instruction relating to duress:

The defendant has offered evidence to show that at

the time the crime charged in the indictment was

committed, defendant was in fear of his life and
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the lives of his mother and sister.

A defendant is not guilty of a crime if the

defendant participated in it only because of a

belief with good reason:

1. That defendant or his family would suffer

immediate and serious injury or death if the

defendant did not participate; and

2. That defendant had no other reasonable way of

escaping such immediate injury or death.

The Government must prove the defendant’s guilt

beyond a reasonable doubt. To do so, the

Government must prove beyond a reasonable

doubt either one of the two following elements:

1. That when the defendant committed the crime,

defendant did not have a reasonable belief that

serious and immediate injury would follow, or

2. That at that time defendant had a reasonable

opportunity to escape such serious and immediate

injury or death. In evaluating a reasonable

opportunity to escape, you may consider whether

defendant took the opportunity to escape the

threatened harm by submitting to authorities at the

first reasonable opportunity.

RT vol. II, at 522-23 (emphasis added). Beltran

argues that this instruction is erroneous because it

permits the Government to satisfy its burden of

proof by showing that Beltran did not immediately

surrender to the proper authorities upon his initial

entry in to the United States. Beltran insists that the

highlighted language in the instruction imports a

fourth element into the duress defense that is

inappropriate outside the context of prison escape

cases. Jury instructions are considered as a whole to

determine if they are misleading or inadequate.

United States v. Burgess, 791 F.2d 676, 680 (9th

Cir. 1986). The trial judge has substantial latitude in

tailoring the instructions, and challenges to the

formulation adopted by the court are reviewed for

abuse of discretion. Id.

The major flaw of Beltran’s argument is that the

instruction as given does not make submission to the

authorities an independent fourth element to a duress

defense. The instruction quite clearly invites the

jury to consider submission to the authorities as one

factor in evaluating the third prong of the duress

defense, lack of reasonable opportunity to escape.

Nothing in the wording of the instruction suggests

that failure to submit to the authorities precludes a

finding of duress.

Considering submission to the authorities as an
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element of opportunity to escape does not appear to

be inconsistent with Ninth Circuit authority on

duress. As we noted in Contento-Pachon:

In cases not involving escape from prison there

seems to be little difference between the third

basic requirement that there be no reasonable

opportunity to escape the threatened harm and the

obligation to turn oneself in to the authorities on

reaching a point of safety. Once a defendant has

reached a position where he can safely turn

himself in to the authorities he will likewise have

a reasonable opportunity to escape the threatened

harm.

723 F.2d at 695 (emphasis added). See also Jennell,

749 F.2d at 1305 (quoting Contento-Pachon ). The

challenged instruction appears to embody fairly the

view expressed in Jennell and Contento~Pachon; as

a practical matter, whether the defendant submits to

the proper authorities at the first reasonable

opportunity is closely related to whether the

defendant has a reasonable opportunity to escape the

threatened harm. Taken as a whole, the duress

instruction does not appear to be misleading, and the

trial judge did not abuse her discretion in adopting

this particular formulation.

*1215 III.

CONCLUSION

Under the circumstances of this case, the district

court’s carefully considered decision to allow

testimony describing the profile characteristics of

drug couriers was not an abuse of discretion. The

defendant’s right to confront witnesses against him

was not abridged. The district court’s formulation

of the jury instructions on duress was not

misleading, and was within the discretion of the

district court.

AFFIRMED .

END OF DOCUMENT
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UNITED STATES of America, Plaintiff—Appellee,

V.

Milton EDWARDS, Defendant-Appellant.

UNITED STATES of America, PlaintiffsAppellee,

V.

Terry RATLIFF, Sr., Defendant—Appellant.

UNITED STATES of America, Plaintiff—Appellee,

v.

William Thomas LAWRENCE, Defendant-Appellant.

UNITED STATES of America, Plaintiff-Appellee,

v.

Kerry CHAPLIN, Defendant—Appellant.

Nos. 94—5202 to 94—5204 and 95-5003.

United States Court of Appeals,

Tenth Circuit.

Oct. 24, 1995.

Defendants were convicted of conspiracy to possess with intent to distribute

and to distribute cocaine, and two defendants were convicted of use of

communication facility in facilitating violation of federal narcotics laws, in
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innocence.’ " Williams, 45 F.3d at 1484 (quoting Zafiro v. United

States, 506 U.S. 534, 113 S.Ct. 933, 122 L.Ed.2d 317 (1993)). "Neither a mere

allegation that defendant would have a better chance of acquittal in a separate

trial, nor a complaint of the ’spillover effect’ [of damaging evidence] is

sufficient to warrant severance." United States v. Levine, 983 F.2d 165,

167 (10th Cir.1992) (quotations omitted).

[32] We conclude Defendant has failed to show the requisite prejudice

warranting severance. As we have stated, the facts of this case were not so

intricate as to render the jury unable to segregate the evidence associated

with each defendant’s individual actions. See supra part III.B.2. Moreover,

the district court minimized any possible prejudice by instructing the jury

that "[i]t is your duty to give separate and individual consideration to the

evidence as it relates to each individual defendant [and] leav[e] out of

consideration entirely any evidence admitted solely against some other

defendant or defendants." See *435 Vol. I, Tab 96, p. 6; Zafiro, 113

S.Ct. at 938 ("[L]imiting instructions ... often will suffice to cure any risk

of prejudice."). Under these circumstances, we conclude the district court did

not abuse its discretion in denying Defendant’s motion to sever.

V. 404(b) Evidence

[33] Defendants Edwards and Lawrence contend the district court erred in

admitting evidence of prior bad acts pursuant to Fed.R.Evid. 404(b). We review
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the district court's decision to admit evidence under Rule 404(b) for an abuse

of discretion. United States v. Patterson, 20 F.3d 809, 812 (10th Cir.),

cert. denied, --— U.S. --——, 115 S.Ct. 128, 130 L.Ed.2d 72 (1994).

During trial, the government moved to admit excerpts from testimony given by

Edwards and Lawrence as government witnesses at an unrelated 1991 cocaine

conspiracy trial in the Northern District of Oklahoma. The excerpts included

testimony in which Edwards and Lawrence testified that they had known each

other for at least five or six years and became involved in the cocaine

business in 1986. Edwards testified that he had purchased two to three

kilograms of cocaine from Lawrence in 1986 and began purchasing cocaine in Los

Angeles and Houston for resale in Tulsa, in 1988. Lawrence testified that he

and Edwards had made two or three trips to Houston to purchase cocaine, and

would place the cocaine inside a spare tire before returning to Tulsa.

[34] The government offered the prior testimony in order to rebut

Defendants' contention that they were not involved in a cocaine conspiracy with

each other and with J. Grist. Thus, under Rule 404(b), the government

contended that the prior testimony showed knowledge of the charged conspiracy

and an absence of mistake. Defendants objected to the admission of the

testimony contending that even if the evidence was admitted for a proper

purpose under Rule 404(b), the evidence was more prejudicial than probative and

should be excluded. The district court overruled the objection stating that
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"[i]t’s the View of the Court that such evidence of prior statements,

activities would ... go to the issues of motive, knowledge, opportunity, and

absence of mistake or accident, and would therefore be appropriate." [FN11]

Vol. XI at 804. The court therefore admitted the prior testimony.

FN11. Defendant Lawrence appears to Suggest that the district court erred

in admitting the prior testimony because it failed to articulate the

specific purpose for which the evidence was admitted, but instead merely

restated the language of Rule 404(b). We disagree.

We have held that "a broad statement merely invoking or restating Rule

404(b) will not suffice" to identify the specific purpose for which a

district court admitted Rule 404(b) evidence. United States v. Kendall,

766 F.2d 1426, 1436 (10th Cir.1985), cert. denied, 474 U.S. 1081, 106

S.Ct. 848, 88 L.Ed.2d 889 (1986). However, even if the district court

fails to specifically articulate the basis for admission, the error is

harmless as long as a proper purpose is apparent from the record.

United States v. Record, 873 F.2d 1363, 1373 (10th Cir.1989). As our

analysis indicates, the specific purpose for admitting the prior testimony

in the instant case is apparent from the record.

[35] Defendants contend the district court improperly admitted the prior
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testimony under Rule 404(b) because the evidence related to events which

occurred in 1988 and was thus too remote in time to the events charged in the

instant case. Consequently, Defendants contend that the probative value of the

evidence was substantially outweighed by its prejudicial impact. [FN12]

FN12. Fed.R.Evid. 404(b) provides:

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It

may, however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident.

Evidence of a defendant’s prior crimes, wrongs, or acts is "admissible

only for limited purposes and only when various prerequisites are satisfied."

United States v. Robinson, 978 F.2d 1554, 1558 (10th Cir.1992), cert.

denied, -—— U.S. ----, 113 S.Ct. 1855, 123 L.Ed.2d 478 (1993). Rule 404(b)

requires that

(1) the evidence must be offered for a proper purpose; (2) the evidence must

be relevant; (3) the trial court must make a Rule 403 determination of whether

the *436 probative value of the similar acts is substantially outweighed by

its potential for unfair prejudice; and (4) pursuant to Fed.R.Evid. 105, the
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trial court shall, upon request, instruct the jury that the evidence of similar

acts is to be considered only for the proper purpose for which it was admitted.

United States v. Johnson, 42 F.3d 1312, 1315 (10th Cir.1994) (quotation

omitted). " 'We have previously recognized the highly probative value of

uncharged prior acts evidence to show motive, intent, knowledge or plan in the

context of a conspiracy prosecution.’ " United States v. Easter, 981 F.2d

1549, 1554 (10th Cir.1992) (quoting United States v. Record, 873 F.2d 1363,

1375 (10th Cir.1989)), cert. denied, ——— U.S. ----, 113 S.Ct. 2448, 124

L.Ed.2d 665 (1993). This is particularly true where the uncharged acts are

similar in method to the charged conspiracy and sufficiently close in time.

Id.

Here, Defendants’ prior acts involved their joint efforts regarding

distribution of cocaine purchased in and transported from Houston, Texas——a

similar scheme with which Defendants were eventually charged——and were

sufficiently close in time to the charged conduct. See United States v.

Wint, 974 F.2d 961, 967 (8th Cir.1992) (narcotics offense committed five years

earlier was "reasonably close in time" to charged offense), cert. denied,

——— U.S. ~———, 113 S.Ct. 1001, 122 L.Ed.2d 151 (1993); United States V.

Drew, 894 F.2d 965, 970 (8th Cir.) (evidence of defendant’s participation in

running drug house three years earlier to offense in question probative of

issues of intent, knowledge, and plan), cert. denied, 494 U.S. 1089, 110
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S.Ct. 1830, 108 L.Ed.2d 959 (1990). In this context, the prior acts evidence

was highly relevant to show Defendants’ knowledge of the plan or scheme to

possess and distribute cocaine. Furthermore, the prior acts evidence rebutted

Defendants’ claim that they were not involved in a cocaine conspiracy with each

other. See Easter, 981 F.2d at 1554 (upholding the admission of prior acts

evidence under similar circumstances).

In addition, the probative value of the evidence was not substantially

outweighed by its potential for unfair prejudice. Although the district court

did not explicitly rule on the prejudicial impact of the evidence, the court

admitted the evidence following Defendants’ objections based upon prejudice.

Thus, "we can assume the judge weighed the prejudicial impact against the

probative value of the evidence", Patterson, 20 F.3d at 814, before making

the final determination to admit the prior testimony. Because "[w]e are

required to give the trial court ’substantial deference’ in Rule 403 rulings",

id. (quoting Easter, 981 F.2d at 1554), we will not disturb the district

court’s implicit determination regarding the probative value of the evidence.

See id. Moreover, the district court’s jury instructions included an

instruction limiting the use of the prior acts evidence. Under these

circumstances, we conclude the district court did not abuse its discretion in

admitting the prior acts evidence pursuant to Rule 404(b).

VI. Defendant Edwards’ Pro Se Issues
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UNITED STATES of America, Appellee,

V.

Earl D. DREW, a/k/a Derrick/Dereck Drew, Appellant.

UNITED STATES of America, Appellee,

V.

Dennis Edward DREW, Appellant.

UNITED STATES of America, Appellee,
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Hampton David STEWART, Jr., a/k/a Snookie, Appellant.

Nos. 88—2661, 88-2662 and 88—2668.
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Submitted June 12, 1989.
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Defendants were convicted in the United States District Court for the Western

District of Missouri, Scott 0. Wright, Chief Judge, for conspiracy and

substantive offenses arising out of operation of drug house. Defendants

appealed. The Court of Appeals, Bowman, Circuit Judge, held that: (1)

evidence supported one defendant’s conviction for using or carrying firearm
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sufficient evidence to find that Earl Drew participated in the operation of a

drug house, that a gun was present at the drug house and in Drew’s possession

and control, and that Drew "use[d]" a firearm during the commission of a drug

trafficking crime.

C.

Earl Drew raises two separate issues concerning the government’s closing

argument. *969 We review the trial court's rulings on objections to

statements made in closing argument under an abuse of discretion standard.

United States v. Flynn, 852 F.2d 1045, 1055 (8th Cir.), cert. denied,

--- U.S. ----, 109 S.Ct. 511, 102 L.Ed.2d 546 (1988).

First, appellant again invokes his theory on the meaning of "use" under the

firearm statute in arguing that the government misstated the law in closing

argument thereby denying appellant his due process rights under the Fifth

Amendment of the Constitution. [FN2] Because we find Drew’s interpretation of

the law as requiring an actual or threatened discharge of a firearm contrary to

any plausible reading of s 924, [FN3] we obviously find no error in the

government’s failure to present appellant’s version of the law to the jury

during closing argument.

FN2. In our opinion, the challenged portion of the government’s closing

argument, cut short by appellant's objection at trial, was rather generous
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in its inclusion of appellant’s theory of the gun’s purpose:

And you need not find that that was the only possible use for the gun. I

mean, you might use it to protect yourself, you might use it for target

shooting, you might use it to do whatever you want to do for sport, for

show, whatever, but if one day a week or one night a week he used that gun

to protect those drugs, to protect his money or to protect himself when he

came to the door early in the morning, and you’ve heard testimony that

that's what it was about——.

Tr. Vol. 4 at 11.

FN3. We note that appellant’s objection at trial, that "[a]nyone in this

country can protect themselves with a [hand]gun in the morning when someone

comes to the door at 4:00 [a.m.]," Tr. Vol. 4 at 11—12, happens to be an

incorrect statement of the law in several localities in this country

including the seat of federal government. See D.C.Code Ann. s 6-

2312(4) (1989 Repl.Vol.).

[5] Appellant’s second complaint with the closing argument is that

government counsel misstated the law by describing "beyond a reasonable doubt"

as equivalent to being "sure" or "certain." The relevant definitions given by

Webster’s Third New International Dictionary (unabridged) (1981), for "certain"
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are: "not to be doubted as a fact: INDISPUTABLE ... given to or marked by

complete assurance and conviction, lack of doubt ... through or as if through

infallible knowledge." Id. at 367. And those for "sure" are: "assured in

mind: having no doubt ... marked by ... feelings of confident certainty and

conviction esp. of the rightness of one’s judgment ... objectively certain:

admitting of no doubt ... marked by unquestionable fact, verity, or

substantiation." Id. at 2299.

To the extent that the words "sure" and "certain" differ in meaning from

"beyond a reasonable doubt," it is not the defendant who should be protesting:

the definitions of "sure" and "certain" appear to encompass even doubts that do

not merit the qualifier "reasonable." Although we think prosecutors would be

well advised to avoid trying to explain to the jury the meaning of "beyond a

reasonable doubt" (this is a function properly performed only by the trial

judge), the error here favored the defendants and was harmless beyond a

reasonable doubt. We therefore decline to reverse on this ground.

D.

Earl Drew next contends that evidence of his drug dealing prior to the period

covered in the indictment was improperly admitted. The admissibility of prior

bad acts evidence is governed by Rule 404(b) of the Federal Rules of Evidence.

Evidence of other crimes, wrongs, or acts is not admissible to prove the

character of a person in order to show action in conformity therewith. It may,
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however, be admissible for other purposes, such as proof of motive,

opportunity, intent, preparation, plan, knowledge, identity, or absence of

mistake or accident.

The decision to admit evidence of prior bad acts is within the sound

discretion of the trial judge, see, e.g., United States v. Gustafson, 728

F.2d 1078, 1083 (8th Cir.), cert. denied, 469 U.S. 979, 105 S.Ct. 380, 83

L.Ed.2d 315 (1984), subject only to an abuse of discretion standard of review

by this Court. United States v. Bowman, 798 F.2d 333, 337 (8th Cir.1986),

cert. denied, 479 U.S. 1043, 107 S.Ct. 906, 93 L.Ed.2d 856 *970 (1987).

Indeed, "reversal is only commanded when ’it is clear that the questioned

evidence has no bearing upon any of the issues involved.’ " United States

v. Thompson, 503 F.2d 1096, 1098 (8th Cir.1974) (quoting Wakaksan v. United

States, 367 F.2d 639, 645 (8th Cir.1966), cert. denied, 386 U.S. 994, 87

S.Ct. 1312, 18 L.Ed.2d 341 (1967)). We find no reason to reverse the District

Court’s ruling. ‘

There is no question that the evidence of appellant’s prior narcotics

transactions has some bearing on his guilt in the charged narcotics offenses as

showing, among other things, opportunity, intent, preparation, and plan. That

this evidence is relevant to a material issue raised is not even challenged by

appellant.

[6] While conceding that evidence of his previous narcotics transactions was
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relevant on a material issue, appellant argues that three other requirements

for admission were not met. Appellant first claims that his previous operation

of a drug house was not sufficiently close in time to the charged offense.

See United States v. Marshall, 683 F.2d 1212, 1215 (8th Cir.1982).

Government witness Frank Biondo testified that Drew had operated a drug house

as far back as 1985 and that at some point in 1986 the operation moved to a

different house. His testimony did not suggest, however, that there had been

any significant interruption in Drew’s operation of drug houses.

[7] Although proximity in time combined with similarity in type of crime

virtually guarantees admittance of prior bad acts evidence, see, e.g.,

United States v. Anderson, 879 F.2d 369, 378 (8th Cir.), cert. denied,

—-- U.S. ————, 110 S.Ct. 515, 107 L.Ed.2d 516 (1989), these are only factors

tending to negate the possibility that the evidence was improperly introduced

to "prove the character of a person in order to show action in conformity

therewith." Fed.R.Evid. 404(b). The ultimate question always remains whether

the evidence "is admissible to prove any relevant issue other than the

character of the defendant or his propensity toward criminal activity."

United States v. McDaniel, 773 F.2d 242, 247 (8th Cir.1985).

We have frequently sustained the admission of prior bad acts evidence without

so much as a passing mention of closeness in time and similarity of the prior

act to the charged offense when it was relevant to an issue other than the
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character of the defendant, such as motive, intent, or absence of mistake.

See United States v. Felix, 867 F.2d 1068, 1072 (8th Cir.l989); United

States v. Pierce, 792 F.2d 740, 743 (8th Cir.l986). In the case of "signature"

crimes, or "other crimes by the accused so nearly identical in method as to

earmark them as the handiwork of the accused," C. McCormick, McCormick on

Evidence 8 190(3), at 559 (E. Cleary 3d ed. 1984), the time factor is obviously

much less important than in the typical 404(b) case. Evidence offered to prove

motive by showing the existence of a larger plan, on the other hand, could

properly include evidence of a wholly different prior bad act committed in

connection with the charged offense. Id. See, e.g., Grandison v. State,

305 Md. 685, 735—36, 506 A.2d 580, 605, cert. denied, 479 U.S. 873, 107

S.Ct. 38, 93 L.Ed.2d 174 (1986) (indictment in federal narcotics case

admissible in state prosecution for hiring an assassin to kill witness in

federal case). Proximity in time and similarity of conduct are only factors

that may be considered by the trial judge in deciding whether to admit evidence

of prior bad acts; they are not requirements for admission.

Moreover, whether under the rubric of "intent," "knowledge," or "common

plan or scheme," we have repeatedly upheld the admission of prior drug

transactions in cases charging narcotics violations. See, e.g., United

States V. Haynes, 881 F.2d 586, 590 (8th Cir.l989); United States v.

Maichle, 861 F.2d 178, 180 (8th Cir.l988); United States v. Norton, 846
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F.2d 521, 524 (8th Cir.l988). We may add Drew’s case to the list without

delving into the precise timing of his prior drug dealings which, in any event,

apparently continued straight up to, indeed through, the time period of the

charged conspiracy.

*971 [8] Drew next argues that the evidence of his prior drug dealing did

not satisfy the "clear and convincing" standard, which until recently was the

requirement for such evidence in this Circuit. More than one month before Drew

went to trial, however, the Supreme Court rejected the "clear and convincing"

standard, holding that evidence of prior bad acts may be admitted "if there is

sufficient evidence to support a finding by the jury that the defendant

committed the [prior acts]." Huddleston v. United States, 485 U.S. 681,

685, 108 S.Ct. 1496, 1499, 99 L.Ed.2d 771 (1988); see also id. at 685 n. 2,

108 S.Ct. at 1499 n. 2 (distinguishing requirements for admission of such

evidence among the circuits). The government’s evidence of Drew’s prior drug

transactions consisted of the testimony of Frank Biondo, one of the

government’s principal witnesses throughout the trial. We cannot say the

District Court abused its discretion in admitting this evidence under either

the "clear and convincing" standard or the Huddleston standard.

Finally, Drew invokes the residual complaint available under Rule 403 of the

Federal Rules of Evidence that the "probative value [of the evidence was]

substantially outweighed by the danger of unfair prejudice." Fed.R.Evid. 403.
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Defendant was convicted of conspiring to

distribute cocaine and of possession of cocaine with

intent to distribute, in the United States District

Court for the District of Nebraska, Clarence Arlen

Beam, J ., after that same court had denied

suppression motions, 579 F.Supp. 804, and

defendant appealed. The Court of Appeals, Floyd

R. Gibson, Senior Circuit Judge, held that: (1)

incriminating statement attributed to declarant by

another person in witness’ presence was admissible

under the coconspirator hearsay exception; (2)

otherwise inadmissible testimony was admissible on

redirect examination to correct false impression left

by defendant on cross-examination; and (3) alleged

prosecutorial misconduct did not require mistrial.

Affirmed.

[l] CRIMINAL LAW (b 427(5)

1 10k427(5)

For an out-of-court statement to be admitted against

defendant under the coconspirator exception the

hearsay rule under Fed.Rules Evid.Rule

801(d)(2)(E), 28 U.S.C.A., Government must show

by preponderance of independent evidence that

conspiracy existed, that defendant and declarant

were members of the conspiracy, and that statement

was made during the course of and in furtherance of

the conspiracy.

[2] CRIMINAL LAW é: 1158(4)

1 10k1158(4)

District court’s determination as to admissibility of

coconspirator’s hearsay statements will not be

reversed unless it is clearly erroneous.

[3] CRIMINAL LAW (vb 427(5)

Page 1

110k427(5)

Evidence was sufficient to support finding that

defendant and declarant were members of cocaine

distribution conspiracy and that declarant made

incriminating statement in furtherance of that

conspiracy, so that declarant’s statement implicating

defendant fell under the coconspirator exception to

the hearsay rule under Fed.Rules Evid.Rule

801(d)(2)(E), 28 U.S.C.A.

[4] CRIMINAL LAW (up 422(1)

110k422(1)

Declarant’s statement incriminating defendant,

which fell under the coconspirator exception to the

hearsay rule under Fed.Rules Evid.Rule

801(d)(2)(E), 28 U.S.C.A., was not rendered

inadmissible by fact that statement was not made to

witness but was attributed to declarant by another

person in witness’ presence.

[5] WITNESSES (vb 287(1)

410k287(1)

District court did not abuse its discretion in allowing

Government on redirect examination of Government

witness to elicit inadmissible testimony to which

defense counsel had not opened the door during

cross-examination, where defendant had elicited the

same testimony during voir dire out of presence of

jury and had left mistaken impression by later

selective cross-examination before jury.

[6] CRIMINAL LAW (or: 706(2)

110k706(2)

Defendant charged with conspiracy to distribute

cocaine was not entitled to mistrial on ground of

prosecutor’s improper questioning of witness as to

contents of package delivered for defendant, which

questions were never answered, or for prosecutor’s

unsuccessful proffer of inadmissible evidence.

[6] CRIMINAL LAW 4»: 706(3)

110k706(3)

Defendant charged with conspiracy to distribute

cocaine was not entitled to mistrial on ground of

prosecutor’s improper questioning of witness as to

contents of package delivered for defendant, which

questions were never answered, or for prosecutor’s

unsuccessful proffer of inadmissible evidence.

[7] WITNESSES Q74 287(1)

410k287(1)

Prosecutor was entitled to question federal agent on
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redirect examination as to information received

regarding defendant’s previous dealings with

narcotics, which would have otherwise been

inadmissible, in order to correct false impression

created by evidence elicited on cross-examination

that defendant had never been arrested or charged

with such offenses; reference to such testimony was

likewise permissible in prosecutor’s closing

argument.

*1312 J. William Gallup, Omaha, Neb., and a

supplemental brief filed by Alan P. Caplan,

Cleveland, Ohio, for appellant.

Stephen Anderson, Asst. U.S. Atty., Omaha,

Neb., for appellee.

Before ROSS, Circuit Judge, FLOYD R.

GIBSON, Senior Circuit Judge, and ARNOLD,

Circuit Judge.

FLOYD R. GIBSON, Senior Circuit Judge.

Wayne Womochil appeals from a final judgment

entered by the district court [FNl] on a jury verdict

finding him guilty of one count of conspiring to

distribute cocaine in violation of 21 U.S.C. § 846,

and one count of possessing cocaine with intent to

distribute in violation of 21 U.S.C. § 841(a)(1).

The district court sentenced Womochil to twelve

years in prison on each count, to be served

concurrently, and ordered him to pay a $5,000 fine

on each count. Womochil, who had been indicted

along with ten other defendants, makes several

arguments on appeal, centering on the admission of

certain evidence and the allegedly improper conduct

of the prosecutor. Finding none of Womochil’s

arguments to be of merit, we affirm the district

court’s judgment.

FNl. The Honorable C. Arlen Beam, United States

District Judge for the District of Nebraska.

The indictment against Womochil and the other

defendants resulted from a three-year investigation,

jointly conducted by local and state law enforcement

personnel as well as the Federal Bureau of

Investigation (FBI), into illegal narcotics

transactions in the Omaha, Nebraska area. The

investigation was intended to uncover the identity of

the "king pin“ suppliers of cocaine in the area; that

is, those persons responsible for distributing cocaine

Page 2

to individual sellers. After investigators had used

conventional methods such as surveillance, pen

register devices, and the use of informants,

confidential sources, and undercover officers, the

County Attorney for Douglas County, Nebraska

applied to Douglas County District Court Judge

James Murphy for electronic surveillance

authorization. On July 13, 1982, the date of the

application, Judge Murphy authorized the wiretaps

for a period of thirty days from the date of hook-up,

without terminating when the described

communications were first obtained. Those phones

authorized by Judge Murphy to be intercepted by

wiretap included defendant Ronald Bartrem’s

residential line, two Omaha businesses’ lines, and a

dental laboratory. Upon applications supported by

affidavits, thirty-day extensions of the interceptions

were granted on August 12, September 10, October

19, and November 17 of 1982.

In addition to these telephone interceptions, the

Douglas County attorney also sought and was

granted authority on July 29, 1982 to place an

electronic device, or "bug," in defendant Bartrem’s

apartment and at the dental laboratory. The bugs

were used to monitor conversations between Bartrem

and co—defendant Joseph J. Bongiorno in regard to

the sale of cocaine. Subsequent extensions of this

authorization kept the bugging devices in use

through November 28, 1982. In brief, the evidence

obtained through the use of the wiretaps and bugs

disclosed that Womochil originally distributed

cocaine to Harry Gilbert, who in turn distributed the

cocaine to Bartrem and Bongiomo. Bartrem and

Bongiomo, acting as partners, then distributed the

cocaine to other individuals. Later in the conspiracy

Womochil bypassed Gilbert to distribute cocaine

directly to Bartrem, who bought the cocaine on

behalf of himself and Bongiorno.

I. Denial of Womochil’s Motion to Suppress

Evidence Obtained by Interception of Wire and Oral

Communications

Womochil, along with several of his co-

defendants and other defendants in related *1313

cases, filed a pretrial motion to suppress the

evidence obtained by use of the wiretaps and bugs.

The district court denied all such motions in United

States v. Van Horn, 579 F.Supp. 804

(D.Neb. 1984). On appeal Womochil argues that the

district court’s denial of his motion to suppress was
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improper for several reasons. First, Womochil

contends that because the wiretaps were granted by a

county judge upon application by the county

attorney, the validity of the court authorization of

the wiretaps should be determined by Nebraska law.

Second, Womochil asserts that all of the

authorization orders were invalid because the

government failed to establish in the affidavits

supporting its applications that normal investigative

procedures had been used without success and

without the prospect of success in the future. Third,

Womochil argues that the authorization orders failed

to comply with both state and federal statutes

because they did not limit the interceptions to a

period long enough to achieve the objective of the

authorization. Fourth, Womochil maintains that

because the Nebraska wiretap statute allows only

officers of the state or a political subdivision thereof

to make the interceptions, the FBI agents were

improperly authorized to participate in the wiretaps.

Finally, Womochil contends that the government

made no attempt to minimize the interception of

personal, "non-criminal" calls.

The district court thoroughly addressed and

disposed of all of these arguments in its published

opinion. See Van Horn, 579 F.Supp. at 809-817.

We have carefully considered all of Womochil’s

contentions in regard to the propriety of the

electronic surveillance conducted in this case, as

well as the district court’s exhaustive response to

these contentions. We see no need to reiterate or

elaborate on the district court’s well-reasoned

discussion. Womochil does not point to any flaws

in the district court’s opinion; indeed, he does not

even cite to that opinion in his brief. We therefore

affirm the district court’s denial of Womochil’s

motion to suppress the evidence obtained by use of

the wiretaps and bugs.

II. Admission of Alleged Hearsay Evidence

Womochil next assigns as error the district court’s

admission of certain statements, which he contends

constituted hearsay because they were not the

statements of a coconspirator, nor were they made in

the course of the conspiracy or in furtherance of it.

Womochil asserts that impermissible hearsay

testimony was admitted on two occasions at trial.

The first occurrence of the testimony to which

Womochil objects was on direct examination of

Gilbert Lascala, an alleged coconspirator of

Page 3

Bongiomo’s, Bartrem’s, and Womochil’s. The

prosecutor questioned Lascala about whether he had

ever discussed with Bartrem or Bongiomo their

sources of cocaine:

Q: Did [Bongiomo] say who [Bartrem] was

getting it from?

A: On one occasion there he said he was getting

it from--

Mr. Gallup (Womochil’s defense counsel): Oh,

just a moment, Judge, that’s hearsay.

THE COURT: Overruled.

Q: Did [Bongiomo] say from whom he was

getting his--Ronald Bartrem was getting his

cocaine?

A: He said he was getting it from his brother-in-

law or a cousin or an uncle or somebody like that.

Mr. Gallup: I want to object again to that and

move for a mistrial.

Transcript at 640-41. After a conference at the

bench and an inchambers hearing the next day, the

district court overruled the defendant’s mistrial

motion and permitted Lascala’s answer to stand.

Because the evidence before this point in the trial

had already established that Womochil was

Bartrem’s brother-in-law, Womochil alleges that this

testimony was devastating to his case, despite the

district court’s comment to the contrary. He

contends that because Lascala’s testimony concerned

a statement not made by Bartrem, but attributed to

Bartrem by Bongiomo, the statement was

inadmissible hearsay. Further, Womochil alleges

that nofoundation *1314 was laid as to when the

alleged conversation between Lascala and Bongiorno

took place; such foundation would have to establish

that the conversation took place during the

conspiracy or it would not have been admissible.

[1] We think Womochil’s contentions are without

merit, and that the testimony in question was

admissible under Fed.R.Evid. 801(d)(2)(E) as the

statement of a coconspirator of a party during the

course and in furtherance of the conspiracy. For an

out-of-court statement to be admitted against a

defendant under the coconspirator exception of

Fed.R.Evid. 801(d)(2)(E), the Government must

show by a preponderance of independent evidence

that a conspiracy existed, that the defendant and the

declarant were members of the conspiracy, and that

the statement was made during the course and in

furtherance of the conspiracy. United States v.

Helmel, 769 F.2d 1306, 1312 (8th Cir.1985);
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United States v. Johnson, 767 F.2d 1259, 1271 (8th

Cir.1985). Womochil does not contend that a

conspiracy did not exist, or that Bongiorno,

Bartrem, and Lascala were not coconspirators.

Rather, Womochil asserts that the Government

failed to show by a preponderance of independent

evidence that he was a member of the conspiracy, or

that the statement was made during the course and in

furtherance of the conspiracy.

[2][3] The district court’s determination as to the

admissibility of coconspirator’s statements under

Fed.R.Evid. 801(d)(2)(E) will not be reversed

unless it is clearly erroneous. United States v.

DeLuna, 763 F.2d 897, 909 (8th Cir.1985) (quoting

United States v. Singer, 732 F.2d 631, 636 (8th

Cir.1984)). We are satisfied that the Government

proved by a preponderance of the evidence that

Womochil was a member of the conspiracy in

question. Janet Meadows, a former girlfriend of

Gilbert’s, testified as to Womochil’s frequent visits

to Gilbert’s house, during which Womochil and

Gilbert would meet behind closed doors in Gilbert’s

bedroom, where Gilbert kept cocaine. Law

enforcement agents testified that Womochil was

observed on one occasion at the dental laboratory

that served as a locus of the drug transactions, and at

a meeting at or near a drugstore with other

coconspirators. Womochil’s own statements

recorded pursuant to the wiretaps, admissible under

Fed.R.Evid. 801(d)(2)(A) as admissions of a party-

opponent, also constitute independent evidence of

his role in the conspiracy. Further, Russell

Rockwell testified that he had delivered a paper sack

containing something from Womochil to Bartrem

(see Section III below). Also, Officer Griffith, on

cross—examination by defense counsel, testified as to

his theory of Womochil’s role in the conspiracy.

[4] As for the "in the course of" requirement,

contrary to Womochil’s assertion Lascala testified

that his conversation with Bongiorno took place

during the course of the conspiracy. As well,

Bongiomo’s statement to Lascala was made in

furtherance of the conspiracy. "Statements of a

coconspirator identifying a fellow coconspirator as

his source of controlled substances is in furtherance

of the conspiracy and therefore admissible. " United

States v. Anderson, 654 F.2d 1264, 1270 (8th Cir.),

cert. denied, 454 US. 1127, 102 S.Ct. 978, 71

L.Ed.2d 115 (1981). See also United States v.

Fitts, 635 F.2d 664, 666 (8th Cir.1980); United

Page 4

States v. Carlson, 547 F.2d 1346, 1362 (8th

Cir.1976), cert. denied, 431 US. 914, 97 S.Ct.

2174, 53 L.Ed.2d 224 (1977). Finally, we disagree

with Womochil’s contention that because the

statement as to Bartrem’s source of cocaine was not

made by Bartrem, but attributed to him by

Bongiorno, it was inadmissible hearsay. See, e.g.,

Carlson, 547 F.2d at 1361-62 (court admitted, under

Fed.R.Evid. 801(d)(2)(E), testimony of DEA Agent

Nelson that another DEA agent told him that

coconspirator Dahl stated that his source of cocaine

was defendant Hofstad). In sum, we cannot say that

the district court’s decision to admit Lascala’s

testimony was improper.

The second point in the testimony which

Womochil alleges involved impermissible hearsay

occurred during redirect examination of Lascala by

the Government:

*1315 Q: Mr. Gallup [Womochil’s defense

counsel] asked you on Cross Examination whether

Ronald Bartrem had told you he had gotten his

cocaine from Harry Gilbert; is that right?

A: Right.

Q: And what did Ronald Bartrem tell you?

THE COURT: Excuse me--

Mr. Gallup: I am going to object to that * * * *

Transcript at 702-03. Womochil claims that on

cross—examination of Lascala, Womochil’s defense

counsel questioned him solely about statements he

had made to the FBI when they came to see him in

the penitentiary. No inquiry was made on cross-

examination, Womochil asserts, as to Lascala’s

conversations with Bartrem in the penitentiary.

Thus, because defense counsel had not opened the

door to permit evidence of conversations between

Lascala and Bartrem, Womochil contends that the

court erred in admitting the prosecutor’s questions

in regard to such conversations.

In admitting the testimony in question, the district

court determined after a hearing out of the presence

of the jury that the prosecutor’s question about

Lascala’s conversations with Bartrem was necessary

to correct a false impression left by defense counsel

on cross-examination. Specifically, prior to cross-

exarnining Lascala, defense counsel voir dired him

out of the presence of the jury in regard to Defense

Exhibit 401, a statement made by Lascala to the

FBI. During this voir dire defense counsel elicited

from Lascala a statement that Bartrem had told him

while they were in Leavenworth that he had gotten

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105310 Page 77



 

778 F.2d 1311

(Cite as: 778 F.2d 1311, *1315)

cocaine from Womochil and then later from Gilbert.

On cross-examination of Lascala in front of the jury,

however, defense counsel repeatedly left the

impression that Lascala had told the FBI that Gilbert

alone had been Bartrem’s cocaine source. The

district court, therefore, allowed the prosecutor on

redirect examination to correct this false impression

by bringing out Lascala’s complete statement as to

Bartrem’s source of cocaine.

[5] The scope of redirect examination is within the

sound discretion of the district court, United States

v. McDaniel, 773 F.2d 242, 246 (8th Cir.1985);

United States v. Foley, 683 F.2d 273, 276-77 (8th

Cir.), cert. denied, 459 U.S. 1043, 103 S.Ct. 463,

74 L.Ed.2d 613 (1982), and we will reverse the

district court only upon a showing of abuse of its

discretion. United States v. Taylor, 599 F.2d 832,

839 (8th Cir.1979). We find no such abuse of the

district court’s discretion in its decision to allow the

Government to clear up the false impression created

on cross-examination as to Lascala’s testimony.

This court has repeatedly allowed the use of

otherwise inadmissible evidence on redirect

examination to clarify or complete an issue opened

up by defense counsel on cross-examination. See,

e.g., United States v. Young, 553 F.2d 1132, 1135

(8th Cir.), cert. denied, 431 U.S. 959, 97 S.Ct.

2686, 53 L.Ed.2d 278 (1977) (and cases cited

therein).

III. Alleged Prosecutorial Misconduct

We next address Womochil’s argument that the

district court erred in denying his many motions for

mistrial based on the prosecutor’s alleged

misconduct. In support of his contention Womochil

cites to specific incidents during the trial in which

he asserts that the prosecutor employed "illegal

tactics." The first such incident occurred on direct

examination of Government witness Russell

Rockwell. Rockwell had previously pleaded guilty

to violating 21 U.S.C. § 843(b) (1984), by

telephoning Womochil on November 8, 1982 and

telling Womochil he had delivered cocaine to

Bartrem. At trial Rockwell testified that he had

delivered a package to Bartrem at Womochil’s

request. The questioning which Womochil finds

objectionable was as follows:

Q: Do you remember ever telling anyone that it

was cocaine that was in that sack that you were

taking to Ronald Bartrem?

Page 5

Mr. Gallup: I am going to object to that, your

Honor, there is no proper and sufficient

foundation and I object to that and I move for a

mistrial.

*1316 THE COURT: Yes, sustained on

foundation.

Q: Well, Mr. Rockwell, do you ever remember

telling anyone that you had told Mr. Womochil on

the phone that you had delivered cocaine to

Ronald Bartrem?

Mr. Gallup: I am going to object to that * * * *

THE COURT: Overruled. He may answer if he

can.

A. When I pleaded * * * *

Mr. Gallup: I object. That is not responsive and

I move for a mistrial * * * *

Transcript at 908-09. After a conference at the

bench out of the hearing of the jury the court held

that insufficient foundation had been laid as to

Rockwell’s knowledge of what was in the package.

The court sustained the objection to the question,

directing the jury to disregard it, but overruled the

motion for a mistrial. After this ruling by the court,

the questioning continued:

Q: At the time that you carried the sack to Ronald

Bartrem, did you have an opinion at that time as

to what was in the sack?

Transcript at 913. Defense counsel’s objection to

this question was again sustained by the court.

The second instance of alleged prosecutorial

misconduct occurred after Womochil’s defense

counsel had used Officer Griffith’s affidavits,

prepared in support of an application for a wiretap

order, in cross—examining the police officer. The

prosecutor then offered the affidavits, Defendant’s

Exhibit 404, into evidence; Womochil’s objection

was sustained. Womochil then moved for a mistrial

based on the prosecutor’s "continually offering

inadmissible items." The court did not grant the

motion.

Womochil next asserts that the prosecutor acted

improperly during redirect examination of FBI

Agent Murphy. On cross-examination of Murphy

the following exchange took place between

Womochil’s defense counsel and Murphy:

Q: * * * And [Womochil] has never, to your

knowledge, ever been arrested or accused of drug

trafficking or drug violations of any type up until
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this particular case, isn’t that true?

A: Do you mean by official process accused of it?

Q: Yes.

A: Not that I’m aware of.

Transcript at 126-27. Shortly thereafter, on

redirect, the prosecutor questioned Agent Murphy as

follows:

Q: Agent Murphy, you indicated that you never

learned that prior to this case that Mr. Womochil

had gone through the official process of being

charged on another narcotics—related matter.

A: That’s correct, yes.

Q: That’s not to say that you hadn’t received

other information with respect to Wayne

Womochil and previous dealings with narcotics?

Mr. Gallup: I am going to object to that, it’s

incompetent, immaterial and irrelevant and goes

beyond the scope of the Cross Examination.

THE COURT: Overruled.

Q: And have you received other information?

A: Oh, yes. Yes, many times.

Q: What has been the nature of that information?

Mr. Gallup: The same objection, hearsay,

incompetent, immaterial and irrelevant.

Transcript at 128. The prosecutor ultimately

withdrew the last question, conceding that it called

for hearsay. The record does not show, however,

that Womochil moved for a mistrial in connection

with Murphy’s testimony.

As his final examples of prosecutorial misconduct

Womochil points to certain questions asked by the

prosecutor of Officer Griffith on redirect

examination, the answers to which were referred to

in the Govemment’s closing argument. As stated

*1317 above, on cross—examination of Griffith

defense counsel used Exhibit 404, consisting of

affidavits and applications for wiretap orders, to

impeach him by showing he had made prior

inconsistent statements in the exhibit. The

Government contends that the net result of this

attack on Griffith’s testimony was to leave the jury

with the impression that the exhibit contained the

latest and best information, and that Griffith’s

opinions brought out on cross-examination were

unreliable insofar as they contradicted the exhibit.

The court permitted the prosecutor on redirect, over

Womochil’s objection, to ask Griffith whether

various individuals who had been subjects of the

narcotics investigation had been interviewed since

the affidavits were written. The court subsequently

overruled Womochil’s motion for a mistrial based

Page 6

on this questioning of Griffith. Later, in his

summation of the evidence, the prosecutor referred

to Griffith’s testimony that further investigation,

including interviews with Bartrem and Cenon Ortiz,

was conducted after the affidavits and wiretap

applications were made. Womochil’s objection and

mistrial motion were overruled, although the court

cautioned the jury to "decide the case upon the

evidence that is before you and not what in Final

Argument counsel have said the evidence might be. "

Womochil contends that the Government’s closing

argument allowed the jury to infer that Bartrem and

Ortiz had implicated him in their interviews.

[6] [7] At the outset we note that the district court

has broad discretion in determining whether a

defendant has been so prejudiced as to require a

mistrial. United States v. Robinson, 774 F.2d 261

at 277 (8th Cir.1985); United States v. Panas, 738

F.2d 278, 285 (8th Cir.1984). We conclude that the

instances of alleged prosecutorial misconduct cited

by Womochil neither individually nor collectively

rise to the requisite level of prejudice to warrant a

mistrial. The question directed to Rockwell as to

statements he had made concerning the contents of

the package delivered was never answered. We

cannot say that the mere asking of an improper

question prejudiced Womochil’s case. See

Robinson, at 277; United States v. Givens, 712

F.2d 1298, 1301 (8th Cir.1983), cert. denied, 465

US. 1009, 104 S.Ct. 1005, 79 L.Ed.2d 237 (1984).

Likewise, Womochil’s contention that the

Govemment’s proffer of Defendant’s Exhibit 404

into evidence prejudiced his case is without merit.

Finally, the Govemment’s lines of questioning of

Agent Murphy and Officer Griffith on redirect

examination were necessary to correct false

inferences left by defense counsel after cross-

examination of these witnesses. In Agent Murphy’s

case, defense counsel opened the door to questions

about whether the agent had ever received

information as to Womochil’s involvement with

narcotics by creating the false impression on cross-

examination that Womochil had never come under

suspicion with respect to drugs. As to Officer

Griffith’s testimony, the questioning as to

investigations conducted subsequent to his writing

the affidavits in support of the wiretap applications

helped correct the inference left on cross-

examination that those affidavits contained the most

current and correct information available. As we

discussed above in Section II, when defense counsel
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leaves a false impression after cross-examining a

witness, the court may allow the use of otherwise

inadmissible evidence on redirect to clarify the

issue. Young, 553 F.2d at 1135. Because the

questioning of Officer Griffith was not in error, the

prosecutor’s reference to the officer’s testimony in

his summation was likewise permissible. The trial

court has broad discretion in controlling the

substance of closing arguments. United States v.

Lewis, 759 F.2d 1316, 1350 (8th Cir.1985);

United States v. Nabors, 761 F.2d 465, 470 (8th

Cir.), cert. denied, --- U.S. ----, 106 S.Ct. 148, 88

L.Ed.2d 123 (1985). The district court’s caution to

the jury to decide the case based on the evidence and

not on the final argument cured any potential error.

See Llach, 739 F.2d 1322 at 1330 (8th Cir.1984);

United States v. Schwartz, 655 F.2d 140, 142 (8th

Cir.1981). In sum, the district court *1318 did not

abuse its discretion in denying Womochil’s motions

for mistrial.

IV. Conclusion

This court by previous order has denied

Womochil’s request for a second opportunity to

present oral argument, due to the failure of his

attorney, Alan P. Caplan, to appear on the date

originally scheduled. In rendering this opinion we

have given full consideration to the arguments

presented in Womochil’s brief to this court.

Finding none of those arguments to be of merit,

however, we affirm his conviction.

END OF DOCUMENT
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Lynn M. FINCH, Appellant.

No. 93-1560.
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Decided Jan. 25, 1994.

Rehearing and Suggestion for Rehearing En Banc

Denied March 3, 1994.

Defendant was convicted in the United States

District Court for the District of North Dakota,

Rodney S. Webb, Chief Judge, of conspiracy to

distribute cocaine and possession with intent to

distribute. Defendant appealed. The Court of

Appeals, Morris Sheppard Arnold, Circuit Judge,

held that: (1) convictions were supported by

sufficient evidence; (2) prosecutor’s statements in

closing argument were not impermissible; (3)

admission of photograph was harmless; and (4) in

determining amount of controlled substance

involved in offense for sentencing purposes, trial

court properly considered amounts of cocaine

involved in counts that did not result in conviction

but were part of conspiracy.

Affirmed.

[1] CRIMINAL LAW é: 878(4)

1 10k878(4)

Consistency of jury’s verdict is not necessary.

[2] CRIMINAL LAW 6:: 1175

1 10k1 175

Even where verdicts are clearly inconsistent, Court

of Appeals will not invade province of jury.

[3] CRIMINAL LAW (or-J 1134(1)

110k1134(1)

Criminal defendant is afforded protection against

jury irrationality or error by independent review of

sufficiency of evidence, a review properly

undertaken by appellate courts.

[4] CRIMINAL LAW (p 1144.13(6)

110k1144.13(6)

Page 1

On review of defendant’s conviction for conspiracy

to distribute cocaine, Court of Appeals would

consider all of evidence presented at trial, not just

evidence relating to the one substantive offense for

which she was convicted. Comprehensive Drug

Abuse Prevention and Control Act of 1970, § 406,

21 U.S.C.A. § 846.

[5] CONSPIRACY 4»: 23.1

91k23.1

Proof of buyer-seller relationship without more is

not sufficient to prove conspiracy.

[6] CONSPIRACY 6:: 47(12)

91k47(12)

Conviction of conspiracy to distribute cocaine was

supported by testimony of unindicted coconspirator

which was not facially incredible or insubstantial,

and others as to defendant’s involvement in

conspiracy. Comprehensive Drug Abuse Prevention

and Control Act of 1970, § 406, 21 U.S.C.A. §

846.

[7] CRIMINAL LAW 4»: 508(9)

110k508(9)

Testimony of accomplice alone may be sufficient to

convict defendant if testimony is not incredible or

insubstantial on its face.

[8] DRUGS AND NARCOTICS (or: 123.2

138k123.2

Formerly 138k123(2)

Conviction of possession with intent to distribute

was supported by testimony of unindicted

coconspirator, which was not facially incredible or

insubstantial. Comprehensive Drug Abuse

Prevention and Control Act of 1970, § 401(a)(1), 21

U.S.C.A. § 841(a)(1).

[9] CRIMINAL LAW <9: 1159.4(2)

110k1159.4(2)

It is jury’s role to assess credibility of witnesses.

[10] CRIMINAL LAW 6,: 713

1 10k7 l 3

Court of Appeals examines allegedly improper

statements of prosecutor within context of entire

trial to determine first whether remarks were in fact

improper, and second whether remarks were so

offensive so as to deprive defendant of fair trial.
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[11] CRIMINAL LAW («3:9 720(5)

110k720(5)

Prosecutor’s statements in closing argument that

witness was telling truth, that defense attorney was

trying to mislead jury, and that evidence showed

that defendant was guilty, were not impermissible;

read in context, prosecutor was merely arguing that

jury should accept state’s interpretation of evidence

rather than defendant’s interpretation.

[11] CRIMINAL LAW (up 720(7 .1)

110k720(7. l)

Prosecutor’s statements in closing argument that

witness was telling truth, that defense attorney was

trying to mislead jury, and that evidence showed

that defendant was guilty, were not impermissible;

read in context, prosecutor was merely arguing that

jury should accept state’s interpretation of evidence

rather than defendant’s interpretation.

[11] CRIMINAL LAW 4r.» 723(1)

110k723(1)

Prosecutor’s statements in closing argument that

witness was telling truth, that defense attorney was

trying to mislead jury, and that evidence showed

that defendant was guilty, were not impermissible;

read in context, prosecutor was merely arguing that

jury should accept state’s interpretation of evidence

rather than defendant’s interpretation.

[12] WITNESSES é): 285.1

410k285.1

Cross-examination of witness about particular topic

does not necessarily open door to redirect

examination and additional evidence relating to

topic; evidence introduced must rebut something

that has been elicited on cross—examination.

[13] CRIMINAL LAW w 1169.1(10)

110k1169.1(10)

Admission of photograph of two people, neither of

whom was witness at trial, using cocaine at party

that defendant did not attend was harmless;

photograph could hardly have incriminated or

prejudiced defendant.

[14] DRUGS AND NARCOTICS e: 133

138k133

In determining amount of controlled substance

involved in offense for sentencing purposes, where

defendant was convicted of conspiracy to distribute

cocaine as well as one count of distribution of

Page 2

cocaine, trial court properly considered amounts of

cocaine involved in counts that did not result in

conviction but were part of conspiracy.

Comprehensive Drug Abuse Prevention and Control

Act of 1970, §§ 401, 401(a, b), 21 U.S.C.A. §§

841, 841(a, b); U.S.S.G. § 1B1.3(a), 18

U.S.C.A.App.

[15] DRUGS AND NARCOTICS (W 133

l38k133

When punishment depends on amount of controlled

substance involved in offense, amount need be

proven only by preponderance of evidence.

*229 Counsel who presented argument on behalf

of the appellant was Phillip S. Resnick of

Minneapolis, MN.

Counsel who presented argument on behalf of the

appellee was Keith W. Reisenauer, Assistant U.S.

Attorney, of Fargo, ND.

Before MORRIS SHEPPARD ARNOLD, Circuit

Judge, HEANEY and ROSS, Senior Circuit Judges.

*230 MORRIS SHEPPARD ARNOLD, Circuit

Judge.

A grand jury indicted Lynn M. Finch and five

others charging them with one count of conspiracy

to distribute cocaine and conspiracy to possess

cocaine with intent to distribute it in violation of 21

U.S.C. § 846, and forty-five substantive counts of

distribution or possession of cocaine in violation of

21 U.S.C. § 841(a)(1). Twelve of the forty-five

substantive counts charged Finch with possession or

distribution of cocaine, each in connection with

different shipments of cocaine spaced approximately

one month apart. The five other conspirators either

pleaded guilty or agreed to plead guilty before

Finch’s trial. A jury convicted Finch of conspiracy

and one substantive count, acquitted her of two

substantive counts, and were undecided on the

remaining nine substantive counts. The trial court

[FNl] sentenced Finch to fifteen months in prison,

the final six months of which are to be served in a

halfway house, followed by three years of

supervised release. Finch appeals the convictions

and the sentence.

FN1. The Honorable Rodney S. Webb, United

States District Judge for the District of North
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Dakota.

I.

Finch challenges the sufficiency of the evidence

with respect to both convictions. She argues that

her conviction for conspiracy should be reversed

because the jury convicted her of only one act of

buying or selling cocaine. Since evidence of only a

single purchase or sale of cocaine is not evidence of

a conspiracy, she argues, the evidence did not

support the conviction. She further argues that in

order to have convicted her of the substantive count,

the jury must have believed the government’s

principal witness, Brian Solum, an unindicted co—

conspirator who had agreed to cooperate with the

government; but, her argument continues, since the

jury acquitted her of two substantive counts, and

failed to agree on a verdict regarding the other

counts, the jury must have also disbelieved Solum.

She is, therefore, making two different but related

claims, and is conflating two distinct issues. One

claim is that the convictions should be reversed

because they are inconsistent with both the acquittals

and the failure to reach verdicts on the other counts.

The second claim is that the convictions should be

reversed because the evidence is insufficient to

support them. These claims raise different issues

and we therefore review them separately. See

United States v. Powell, 469 U.S. 57, 67, 105 S.Ct.

471, 478, 83 L.Ed.2d 461 (1984); United States v.

Suppenbach, 1 F.3d 679, 681 (8th Cir.1993).

A.

Finch apparently finds the jury’s verdict infirm

because it is inconsistent for two reasons. First, if

the jury disbelieved the testimony so thoroughly that

it acquitted on two counts, and did not find the

testimony credible enough to agree to convict on

nine counts, there could not have been sufficient

evidence to convict Finch of conspiracy to distribute

cocaine and one count of possession with intent to

distribute cocaine. Second, if the jury acquitted or

could not reach a verdict on all but one of the counts

of possession with intent to distribute, there could

not have been sufficient evidence to convict Finch of

conspiracy to distribute cocaine. The jury’s

verdicts, according to Finch’s argument, are

therefore inconsistent, and the convictions should be

vacated. Our review of the record reveals, however,

that the evidence against Finch was probably
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strongest for the count on which she was convicted,

and probably weakest for the counts of which she

was acquitted.

[1][2][3] Even if the verdicts were inconsistent,

moreover, we would still refuse to reverse the

convictions because of the role of the jury and its

verdict in our legal system. It is well established

that consistency of a jury’s verdicts is not necessary.

Dunn v. United States, 284 U.S. 390, 393, 52 S.Ct.

189, 190-91, 76 L.Ed. 356 (1932) (Holmes, J., for

a majority of 8-1); see also Powell, supra, 469 U.S.

at 63, 105 S.Ct. at 476 (Rehnquist, J., for a

unanimous Court) (reaffirming Dunn );

Suppenbach, supra, 1 F.3d at 681. "That the

verdict may have been the result of compromise, or

of a mistake on the part of the jury, is possible. But

verdicts cannot be upset by speculation or inquiry

into such *231 matters." Dunn, supra, 284 U.S. at

394, 52 S.Ct. at 191. The jury here may have

acquitted Finch of certain counts and failed to reach

verdicts on other counts in order to exercise lenity

or to mitigate punishment. Although such an

exercise of power is impermissible, it is nevertheless

not reviewable. Dunn, supra, 284 U.S. at 393, 52

S.Ct. at 190—91; Powell, supra, 469 U.S. at 65-66,

105 S.Ct. at 476-77. Juries in common-law courts

have exercised this impermissible power for eight

hundred years. T. Green, Verdict According to

Conscience (1985). Even where verdicts are clearly

inconsistent, we will not invade the province of the

jury; indeed, the Supreme Court will not allow such

an invasion. Powell, supra, 469 U.S. at 57, 105

S.Ct. at 471. A criminal defendant "is afforded

protection against jury irrationality or error by the

independent review of the sufficiency of the

evidence," a review properly undertaken by the

appellate courts. Powell, supra, 469 U.S. at 67,

105 S.Ct. at 478. It is to that review that we now

turn.

B.

[4] The government presented evidence of twenty

shipments of cocaine that took place over

approximately twenty months. The government

alleged that twelve of these involved Finch. The

evidence relevant to the conviction for conspiracy,

as Finch herself points out, is all of the evidence,

not just the evidence relevant to the substantive

count for which she was convicted. Powell, supra,

469 U.S. at 67, 105 S.Ct. at 478; Jackson v.
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Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789,

61 L.Ed.2d 560 (1979). When we review Finch’s

conviction for conspiracy, therefore, we consider all

of the evidence presented at trial, not just the

evidence relating to the one substantive offense for

which she was convicted. "We will reverse ’only if

we conclude that a reasonable fact-finder must have

entertained a reasonable doubt about the

government’s proof of one of the offense’s essential

elements.’ " United States v. Rogers, 982 F.2d

1241, 1244 (8th Cir.1993) (quoting United States v.

Ivey, 915 F.2d 380, 383 (8th Cir.1990)), cert.

denied sub nom. Philipp v. United States, --— U.S. —

---, 113 S.Ct. 3017, 125 L.Ed.2d 706 (1993).

[5] Finch is correct that proof of a buyer-seller

relationship without more is not sufficient to prove a

conspiracy. United States v. Prieskorn, 658 F.2d

631, 633 (8th Cir.1981). We have held that it is

proper for a trial court to refuse to instruct the jury

explicitly that proof of a buyer-seller relationship is

insufficient to prove a conspiracy where the

evidence did not support such an instruction because

there was evidence of distribution of large amounts

of cocaine over a significant period of time. United

States v. Turner, 975 F.2d 490, 497 (8th Cir.1992),

cert. denied sub nom. Dowdy v. United States, —-—

U.S. --~-, 113 S.Ct. 1053, 122 L.Ed.2d 360 (1993).

We have also held that a court’s refusal to give such

an instruction was not plain error where the

circumstances of the single sale of cocaine at issue

suggested that the cocaine had been purchased for

resale. United States v. Hamell, 931 F.2d 466 (8th

Cir.) (sale of eighty-two grams of ninety percent

pure cocaine), cert. denied, --— U.S. ----, 112 S.Ct.

347, 116 L.Ed.2d 286 (1991).

[6][7] Because we consider all of the evidence

presented at trial, we consider here evidence of

Finch’s role in the distribution of twelve shipments

of cocaine. Finch testified at trial, denying any

involvement in any conspiracy. Solum and others

testified that Finch took part in the purchase and

distribution of cocaine. The testimony of an

accomplice alone may be sufficient to convict a

defendant if the testimony is not incredible or

insubstantial on its face. United States v. Starcevic,

956 F.2d 181, 185 (8th Cir.1992). We do not find

Solum’s testimony to be incredible or insubstantial,

and we note, moreover, that his was not the only

testimony that incriminated Finch. There was

evidence to show Finch’s involvement in the
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purchase of cocaine from Las Vegas, Nevada, and

its subsequent distribution in the Fargo area. There

was evidence to show that by pooling their resources

the participants in North Dakota obtained cocaine

more efficiently than they could have had they been

acting alone, and more efficiently than Solum had

done when he was purchasing smaller quantities of

the drug. There was evidence that Finch knew that

in addition to Solum, there were others who

participated in the *232 purchasing of cocaine from

a source in Las Vegas and its subsequent

distribution. There was evidence showing that the

amounts involved in the shipments and distribution

were greater than necessary for personal use. There

was sufficient evidence, therefore, for the jury to

have concluded that there was indeed a conspiracy

and that Finch was one of the conspirators. We

affirm the conviction for conspiracy to distribute

cocaine.

[8][9] Finch’s conviction for possession with

intent to distribute must be affirmed for similar

reasons. Solum’s testimony was not facially

incredible or insubstantial. It is true that the

credibility of Solum and other witnesses as well as

that of Finch was at issue. But it is the jury’s role

to assess the credibility of witnesses. The evidence

was sufficient for a jury to find Finch guilty beyond

a reasonable doubt.

II.

[10][11] Finch makes four other arguments in her

appeal. She maintains, first, that the convictions

should be reversed because the prosecutor

improperly vouched for the government’s evidence

and attacked Finch’s trial counsel during the

government’s closing argument. We must therefore

examine the allegedly improper statements "within

the context of the entire trial to determine first

whether the remarks were in fact improper, and

second whether the remarks were so offensive so as

to deprive the defendant of a fair trial." United

States v. Eldridge, 984 F.2d 943, 946 (8th

Cir.1993) (citing United States v. Young, 470 U.S.

1, 105 S.Ct. 1038, 84 L.Ed.2d 1 (1985)). Finch is

challenging the propriety of the government’s

statements in its closing argument that a witness was

telling the truth, that the defense attorney was trying

to mislead the jury, and that the evidence showed

that Finch was guilty. (Finch objected at trial to

only the first of these.) One witness (Solum) was
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truthful, the government argued, because he did not

testify that Finch had been involved in and knew

about all the shipments of cocaine, but rather

testified to her relatively limited involvement. The

government argued that Finch’s attorney was trying

to mislead the jury by drawing attention to facts not

relevant to and not inconsistent with Finch’s

involvement in the conspiracy. Finally, the

government summarized the evidence by stating that

the evidence showed that Finch was guilty beyond a

reasonable doubt. Read in context there is nothing

impermissible about the government’s statements:

the government was merely arguing that the jury

should accept its interpretation of the evidence

rather than the defendant’s interpretation. We do

not find such statements to be improper.

Finch next asserts that a photograph of one of her

friends using cocaine was improperly admitted into

evidence. The photograph had been provided to the

government by Roxanne Claerbout, one of its

witnesses. The first reference to the photograph at

trial occurred when Finch cross—examined Claerbout

at length about a photograph that she had supplied to

the government in connection with this case. The

government neither had introduced the photograph

as evidence nor had examined Claerbout about it.

On re-direct examination the government introduced

the photograph as evidence over Finch’s objection.

Claerbout testified that the photograph had been

taken at a party about six years before the trial and

depicted two individuals, one of whom was snorting

cocaine. Finch was not depicted in the photograph

and, according to Claerbout’s testimony, did not

attend the party; neither of the people in the

photograph testified at trial. The trial court

concluded that the photograph was admissible

because Finch had established its relevance by

examining the witness about it.

[12] Finch’s purpose in examining Claerbout

about the photograph remains unclear. Questions

about the photograph may have been part of Finch’s

impeachment of Claerbout’s credibility. Indeed,

Claerbout at first denied having given the

government any photographs, then admitted that she

had, and finally admitted that she had a "memory

problem." On the other hand, however, Finch may

have been attempting to lead the jury to the

conclusion that the government failed to introduce

the photograph because of the government’s own

misconduct or because *233 it contained exculpatory
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evidence. We believe that the trial court’s

conclusion that the photograph was admissible

merely because Finch had opened the door to such

evidence is a misapprehension of the law, although a

common one. Cross-examination of a witness about

a particular topic does not necessarily open the door

to re-direct examination and additional evidence

relating to that topic. Hamilton v. Nix, 809 F.2d

463, 469 (8th Cir.) (en bane), cert. denied, 483

U.S. 1023, 107 S.Ct. 3270, 97 L.Ed.2d 768 (1987).

The evidence introduced must rebut something that

had been elicited on cross-examination. Id.

[13] Here, as in Hamilton, the evidence admitted

on re—direct examination does not seem to rebut

anything, except perhaps an inference of

prosecutorial misconduct. It does not seem to

rehabilitate the witness since it confirms what she

testified to on cross-examination, namely that she

gave the government a photograph that did not

depict Finch. Although the evidence might have

been admitted to rebut an inference of wrong-doing,

the government did not make such an argument at

trial and the court did not admit it for such a reason.

We are convinced, however, that admitting the

photograph and the related testimony was harmless

because a picture of two people, neither of whom

was a witness at the trial, using cocaine at a party

that Finch did not attend could hardly have

incriminated or prejudiced Finch.

Finch’s final contention is that her sentence is

improper because it was determined in part by

looking at conduct that the trial court should not

have considered. She argues that her sentence

should be determined only by considering the

amount of cocaine involved in the substantive count

for which she was convicted, that the other

substantive counts should not have been considered,

and that she should not have been held responsible

for the total amount of cocaine involved in the

conspiracy because the total amount was not

foreseeable.

[14][15] Finch was convicted of conspiracy to

distribute cocaine in violation of 21 U.S.C. § 846.

Punishment under Section 846 is the same as the

punishment specified for the substantive offense that

was the object of the conspiracy. The substantive

offense here, distribution of a controlled substance,

is proscribed in Section 841(a), and the punishment

specified in Section 841(b) depends on the amount
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of the controlled substance involved in the offense.

21 U.S.C. § 841. When the punishment depends on

the amount of the controlled substance involved in

the offense, that amount need be proven only by a

preponderance of the evidence. United States v.

Payne, 940 F.2d 286, 292 (8th Cir.l99l), cert.

denied sub nom. Bogan v. United States, -—-U.S. ---

-, 112 S.Ct. 616, 116 L.Ed.2d 638 (1992), and sub

nom. Ransom v. United States, --- U.S. ----, 112

S.Ct. 1589, 118 L.Ed.2d 307 (1992). Relevant

conduct includes all acts committed during the

commission of the offense for which Finch was

convicted as well as all reasonably foreseeable acts

of others in furtherance of the jointly undertaken

criminal activity. U.S.S.G. § 1B1.3(a). Finch was

convicted of conspiracy to distribute cocaine as well

as one count of distribution of cocaine. Thus, the

amounts of cocaine for which Finch can be held

responsible need not have been proven beyond a

reasonable doubt, and the trial court, therefore,

could have considered the amounts of cocaine

involved in the counts that did not result in

conviction because they were part of the conspiracy.

The conspiracy in this case involved twenty

shipments of cocaine over twenty months and a total

amount of cocaine well in excess of two kilograms.

Finch was indicted for her participation in twelve of

these shipments. Eleven of the twelve involved

between 112 and 168 grams of cocaine; the twelfth

involved 252 grams. Finch’s shares of the

shipments were between seven and forty—two grams

of each of the first eleven, and between twenty-eight

and fifty-six grams of the twelfth. The trial court

did not hold Finch responsible for the two shipments

that were the subject of the counts of which she was

acquitted, and held her responsible only for the

lowest amount of the range established for each of

the other shipments. Thus, the trial court calculated

that the total amount of cocaine for which Finch was

responsible was 91 grams, that is, nine shipments of

seven grams and one shipment of 28 grams. This

*234 results in a base offense level of 16. U.S.S.G.

§ 2D1.1(c)(l4). The trial court reduced the offense

level to 12 because Finch was a minimal participant

in the overall conspiracy. U.S.S.G. § 331.2. The

trial court found Finch’s criminal history category to

be category III, having found five criminal history

points. This results in a sentencing range of fifteen

to twenty-one months; the trial court imposed a

sentence of fifteen months. We find that the

evidence adequately supported the trial court’s
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finding that Finch was responsible for conspiring to

distribute a total of ninety-one grams of cocaine, and

find no error in the trial court’s calculation of the

sentence.

We note that the government suggests in its brief

that the trial court improperly calculated the base

offense level because Finch should have been held

responsible not only for the amount of cocaine she

actually possessed or distributed, but for the total

amount of cocaine foreseeably involved in the

conspiracy. The government did not, however,

appeal the sentence, and we therefore decline to

reach this issue.

III.

For the reasons given, we affirm Finch’s

conviction and sentence.

END OF DOCUMENT
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Reed Wayne HAMILTON, Appellant,

V.

Crispus NIX, Warden, and Attorney General of the State of Iowa, Appellees.

No. 84—2089.

United States Court of Appeals,

Eighth Circuit.

Submitted May 15, 1986.

Decided Jan. 12, 1987.

Petitioner, who had been convicted in state court of first—degree murder and

voluntary manslaughter, filed federal petition for writ of habeas corpus. The

United States District Court for the Southern District of Iowa, Harold D.

Vietor, Chief Judge, denied relief, and petitioner appealed. The Court of

Appeals, 781 F.2d 619, Lay, Chief Judge, vacated and remanded. On the

state’s petition for rehearing en banc, the Court of Appeals, Bowman, Circuit

Judge, held that: (1) identity and testimony of defendant’s mother and her

companion tending to inculpate defendant was admissible under independent

source rule; (2) admission of marijuana defendant allegedly stole from victim

was harmless error; (3) allegedly improper remarks by prosecutor during

opening statement and in closing argument did not deprive petitioner of fair

trial; and (4) sufficient circumstantial evidence supported finding of guilty

Copr. (C) West 1996 No claim to orig. U.S. govt. works

809 F.2d 463 FOUND DOCUMENT P 27 OF 60 CTA Page

(Cite as: 809 F.2d 463, *469)

the police. The State concedes that the marijuana was not admissible under

either the independent source, attenuation, or inevitable discovery exception.

[5][6] At trial the State sought to justify the admission of the marijuana

on the ground that the defense had "opened the door" to its admission by cross—

examining Maxine Hamilton about her activities in regard to the suitcase of

marijuana. The trial judge admitted the marijuana as "rebuttal testimony."

The State does not explain in its brief exactly what evidence or testimony it

sought to rebut by introducing the marijuana. Nor are we able to discern from

the trial transcript a proper reason for its admission as rebuttal evidence.

Therefore, we hold that its admission into evidence was error. Compare

Agnello v. United States, 269 U.S. 20, 46 S.Ct. 4, 70 L.Ed. 145 (1925) and

United States v. James, 555 F.2d 992 (D.C.Cir.1977) with Walder v. United

States, 347 U.S. 62, 74 S.Ct. 354, 98 L.Ed. 503 (1954). Our review of the

entire trial transcript convinces us, however, that the error was harmless.

There was strong circumstantial evidence to permit the jury to conclude beyond

a reasonable doubt that Hamilton had robbed Pappas of marijuana. See Part III,

infra. The marijuana itself added little if anything to the State’s case.

Thus, it was harmless error to admit it into evidence. See Milton v.

Wainwright, 407 U.S. 371, 92 S.Ct. 2174, 33 L.Ed.2d 1 (1972).

II.

Hamilton next contends that improper remarks by the prosecutor in the opening
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UNITED STATES of America, Plaintiff—Appellant,

v.

Donald Wesley TAYLOR, Defendant-Appellee.

UNITED STATES of America, Plaintiff-Appellee,

v.

Steven Wayne PRESSLER, and Donald Wesley

Taylor, Defendant-Appellants.

Nos. 81-1769, 81-1770 and 81—1785.

United States Court of Appeals,

Ninth Circuit.

Argued and Submitted Sept. 17, 1982.

Decided Sept. 23, 1983.

Defendants were convicted in the United States

District Court for the District of Arizona, William

P. Copple, J., of conspiracy to manufacture

amphetamines and attempt to manufacture

amphetamines. Both defendants appealed, and the

Government appealed from the dismissal of a

dangerous special drug offender notice it filed

against one defendant. The Court of Appeals,

Boochever, Circuit Judge, held that: (1) there was

probable cause for the issuance of a warrant to

search one defendant’s home; (2) the detention of a

codefendant during the execution of the warrant to

search the house and vehicle could not be justified as

being incident to the execution of the search; (3) the

initial handcuff detention of the codefendant did not

amount to an arrest without probable cause; (4) it

was not necessary to grant the codefendant’s motion

for a severance; (5) the codefendant’s confrontation

rights were not violated; (6) the evidence was

sufficient to sustain the conviction of the

codefendant, despite his claim that he was merely an

unwitting errand runner; (7) the jury was

inadequately instructed on the substantial step

requirement, mandating reversal of the attempt

conviction; and (8) the dangerous special drug

offender notice was properly dismissed.

Affirmed in part and reversed in part.

Fletcher, Circuit Judge, concurred in the result

with an opinion.

[1] SEARCHES AND SEIZURES a: 105.1

349k105.1

Page 1

Formerly 349k105, 349k3.4

Validity of search warrant depends upon sufficiency

of what is found within four corners of underlying

affidavit. U.S.C.A. Const.Amend. 4.

[2] SEARCHES AND SEIZURES (p 113.1

349k113.1

Formerly 349k113, 349k3.6(2)

Affidavit in support of issuance of search warrant is

sufficient if it establishes probable cause, that is, if

stated facts would reasonably allow magistrate to

believe that evidence will be found in stated

location. U.S.C.A. Const.Amend. 4.

[3] SEARCHES AND SEIZURES (9:: 111

349k111

Formerly 349k3.6(4)

Affidavit in support of search warrant need not

establish that it is "more likely than not" that

evidence will be found or preclude other innocent

interpretations for activities at defendant’s house;

affidavit is required only to enable magistrate to

conclude that it would be reasonable to seek

evidence at place indicated by affidavit. U.S.C.A.

Const.Amend. 4.

[4] SEARCHES AND SEIZURES Q: 200

349k200

Formerly 349k3.9

Deference is accorded to magistrate’s decision to

issue search warrant. U.S.C.A. Const.Amend. 4.

[5] DRUGS AND NARCOTICS 6):: 188(2)

138k188(2)

Formerly l38k188

Information regarding defendant’s previous drug

history was relevant to determination as to whether

there was probable cause to justify search of

defendant’s home in that information was consistent

with agent’s and police Chemist’s opinions regarding

suspicious activities detailed in two affidavits.

U.S.C.A. Const.Amend. 4.

[6] DRUGS AND NARCOTICS 4):: 188(8)

138k188(8)

Formerly 1381(188

Defendant’s claim that agent’s information in

affidavit in support of search warrant was stale

failed where affidavit disclosed that beeper still

signaled that box of precursor chemicals was at

defendant’s residence on day warrant was sought.
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U.S.C.A. Const.Amend. 4.

[7] DRUGS AND NARCOTICS ex: 182.5(2)

138k182.5(2)

Formerly 138k182(6), 349k7(20)

Use of beeper tracking device in box containing

chemicals ordered by suspect allegedly involved in

operation of amphetamine laboratory did not violate

Fourth Amendment where warrant was obtained for

its installation. U.S.C.A. Const.Amend. 4.

[8] DRUGS AND NARCOTICS 4’: 188(2)

138k188(2)

Formerly 138k188

Facts before magistrate were sufficient to establish

probable cause to believe that evidence of drug-

related activity would be found at defendant’s

residence. U.S.C.A. Const.Amend. 4.

[9] SEARCHES AND SEIZURES Q? 141

349k141

Formerly 349k3.8(1)

Detention of codefendant during execution of search

of defendant’s house could not be upheld as incident

to execution of search warrant where codefendant

was not detained in or adjoining the place being

searched and was obviously in no position to

facilitate orderly completion of search of house

while lying handcuffed face down in a ditch some

distance from the house. U.S.C.A. Const.Amend.

4.

[10] ARREST é: 63.5(6)

35k63.5(6)

Law enforcement officers had legitimate

investigatory purpose in stopping defendant who

was driving truck away from his home based on

founded suspicion that defendant had been

manufacturing amphetamines in his home.

U.S.C.A. Const.Amend. 4.

[ll] ARREST 4):) 635(7)

35k63.5(7)

When police officer stopped defendant and his

apparent confederate to question them during

investigation of whether defendant was

manufacturing amphetamines in his home, officers

were justified in drawing their weapons in self-

protection after having been told that defendant was

dangerous and that others with defendant should also

be considered dangerous. U.S.C.A. Const.Amend.

4.
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[12] ARREST (p 63.5(7)

35k63.5(7)

Handcuffing and frisk of codefendant who was in

defendant’s truck which was subject of investigatory

stop was justified after codefendant had disobeyed

order to raise his hands and had made furtive

movements inside truck where his hands could not

be seen and, further, having codefendant lie down

and be handcuffed during frisk did not convert it

into an arrest necessitating probable cause.

U.S.C.A. Const.Amend. 4.

[12] ARREST é: 63.5(8)

35k63.5(8)

Handcuffing and frisk of codefendant who was in

defendant’s truck which was subject of investigatory

stop was justified after codefendant had disobeyed

order to raise his hands and had made furtive

movements inside truck where his hands could not

be seen and, further, having codefendant lie down

and be handcuffed during frisk did not convert it

into an arrest necessitating probable cause.

U.S.C.A. Const.Amend. 4.

[13] ARREST é: 63.5(9)

35k63.5(9)

Upon completing frisk of codefendant who had been

in defendant’s truck which was subject of

investigatory stop, it was not necessary for officers

to remove handcuffs or return codefendant to his

feet immediately upon completing frisk in that

restrictions eliminated possibility of assault or

attempt to flee. U.S.C.A. Const.Amend. 4.

[14] ARREST (b 63.4(12)

35k63.4(12)

There was probable cause to arrest codefendant who

matched description of person who had picked up

drug precursor chemicals ordered by another for

defendant and had inquired about purchasing

laboratory glassware and who claimed to be living at

defendant’s trailer home which was repository of

chemicals and drug formulae and which was

suspected site of drug laboratory. U.S.C.A.

Const.Amend. 4.

[14] ARREST é: 63.4(17)

35k63.4(17)

There was probable cause to arrest codefendant who

matched description of person who had picked up

drug precursor chemicals ordered by another for

defendant and had inquired about purchasing
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laboratory glassware and who claimed to be living at

defendant’s trailer home which was repository of

chemicals and drug formulae and which was

suspected site of drug laboratory. U.S.C.A.

Const.Amend. 4.

[15] CRIMINAL LAW Q7 622.2(9)

1 10k622.2(9)

Formerly 110k622(2)

It was not necessary to sever trial of two defendants

charged with offenses arising out of operation of, or

attempt to operate, amphetamine laboratory in one

defendant’s home where nontestifying defendant’s

statement that codefendant wanted to shoot it out

with the police was merely cumulative to agent’s

testimony that codefendant had given the same

information.

[16] CRIMINAL LAW ®== 662.10

1 10k662.10

Formerly 110k662(1)

Codefendant’s confrontation rights were not violated

by Government’s failure to recall agents who had

overheard statements by codefendant concerning

whether, when rearrested, he had told his girl-friend

to tell defendant to "get out of there " and whether he

had told agent that he lived at defendant’s residence

so as to rebut defendant’s denial of having made

those statements. U.S.C.A. Const.Amend. 6.

[17] CRIMINAL LAW <§>=’ 396(1)

110k396(1)

Defense counsel opened the door to allegedly

objectionable questioning involving drug

enforcement administration agent’s testimony that,

in his experience, "innocent" third parties were not

used to pick up chemicals for drug manufacturers

where, on cross-examination, defense counsel had

asked agent whether or not drug manufacturers used

"intermediaries" or "third parties" to pick up

chemicals so as to insulate themselves from

detection. Fed.Rules Evid.Rule 611(a), 28

U.S.C.A.

[18] CONSPIRACY 4% 47(12)

91k47(12)

Evidence was sufficient to sustain convictions for

conspiracy to manufacture amphetamines and

attempt to manufacture amphetamines despite

codefendant’s claim that he was nothing more than

unwitting errand runner.
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[18] DRUGS AND NARCOTICS é: 123.1

138k123.1

Formerly 138k123(1), 138k123

Evidence was sufficient to sustain convictions for

conspiracy to manufacture amphetamines and

attempt to manufacture amphetamines despite

codefendant’s claim that he was nothing more than

unwitting errand runner.

[19] CRIMINAL LAW (b 1036.4

110k1036.4

Defendants’ failure to object to one of two chemical

containers which was admitted in prosecution for

conspiracy to manufacture amphetamines and

attempt to manufacture amphetamines precluded

reversal absent plain error. Fed.Rules Evid.Rule

103(a)(1), (d), 28 U.S.C.A.

[20] CRIMINAL LAW a: 404.60

110k404.60

Formerly 110k404(4)

Fact that contents of two chemical containers were

not tested went to weight to be given that evidence

in prosecution for conspiring to manufacture

amphetamines and attempt to manufacture

amphetamines, not to admissibility, where adequate

foundation was laid by identifying exhibits as filled

containers labeled "platinum oxide" and "hydrogen"

that were seized at defendant’s residence. Fed.Rules

Evid.Rules 103(a)(1), (d), 901, 28 U.S.C.A.

[21] CRIMINAL LAW (or: 720(7.1)

110k720(7.1)

Formerly 110k720(7)

Once two chemical containers that were labeled were

admitted in prosecution for conspiring to

manufacture amphetamines and attempt to

manufacture amphetamines, it was not improper for

prosecution to argue that in all likelihood contents

of containers matched their labels. Fed.Rules

Evid.Rules 103(a)(1), (d), 901, 28 U.S.C.A.

[22] CRIMINAL LAW Q7» 1169.1(10)

110k1169.1(10)

Error, if any, in admitting two chemical containers

that were labeled, but the contents of which were

never chemically tested, was not prejudicial given

extensive number of chemical exhibits introduced at

trial.

[23] DRUGS AND NARCOTICS <°7-= 132

l38kl32
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Convictions for attempt to manufacture

amphetamines could not stand where jury was not

instructed on substantial step requirement, but

instruction merely required "some act" in effort to

bring about or accomplish forbidden object.

Comprehensive Drug Abuse Prevention and Control

Act of 1970, §406, 21 U.S.C.A. § 846.

[24] DRUGS AND NARCOTICS «m2 133

138k133

Under section providing that, in no case shall fact

that defendant is alleged to be dangerous special

drug offender be an issue upon the trial of such

felonious violation, be disclosed to jury, or be

disclosed before any plea of guilty or nolo

contendere or verdict or finding of guilty to

presiding judge without consent of parties, it is

"fact“ of notice, not supporting details, that "shall"

not be disclosed prematurely. Comprehensive Drug

Abuse Prevention and Control Act of 1970, §

409(a), 21 U.S.C.A. §849(a).

[25] DRUGS AND NARCOTICS a: 133

13811133

Notice that one defendant was dangerous special

drug offender was properly dismissed where notice

had been brought to attention of district judge

presiding over trial, rather than to attention of

district’s chief judge, judge continued to preside

over trial and did not notify parties of problem until

notice was unsealed. Comprehensive Drug Abuse

Prevention and Control Act of 1970, § 409(a),

(e)(3), 21 U.S.C.A. §849(a), (e)(3).

*704 Gary V. Scales, Asst. US Atty., Phoenix,

Ariz., for plaintiff-appellant.

George F. Klink, David M. Heller, McGroder,

Pearlstein, Peppler & Tryon, Phoenix, Ariz., for

defendant-appellee.

On Appeal from the United States District Court

for the District of Arizona.

Before FLETCHER and BOOCHEVER, Circuit

Judges, and KENYON, [FN*] District Judge.

FN* The Honorable David V. Kenyon, United

States District Judge for the Central District of

California, sitting by designation.

BOOCHEVER, Circuit Judge:

Page 4

Donald Wesley Taylor and Steven Wayne Pressler

were convicted of conspiracy to manufacture

amphetamines and attempt to manufacture

amphetamines. The Government and both

defendants appeal. Taylor contends that the search

of his residence was illegal because the information

contained in the affidavit offered in support of the

warrant failed to establish probable cause. Pressler

contends that: (1) the trial court erred in denying

his motion to suppress because his arrest was based

on less than probable cause, (2) his trial should have

been severed from Taylor’s trial, (3) the district

court committed reversible error by allowing certain

questions during cross-examination, and (4) the

evidence was insufficient to support his convictions.

Both defendants contend that: (1) the trial court

erred in allowing the Government to comment on

the contents of two chemical bottles that were

labeled but never analyzed, and (2) under the facts

of this case, the jury instruction on attempt was

inadequate. The Government appeals the dismissal

of the "Dangerous Special Drug Offender" notice it

filed against Taylor.

FACTS

The essence of the Government’s case was that

Taylor was operating, or attempting to make

operable, an amphetamine laboratory at his home in

Camp Verde, Arizona. Taylor has a ten-year

history of being involved in the illegal manufacture

of amphetamines. Pressler’s principal role in the

scheme appears to have been to pick up previously

ordered chemicals at a chemical supply store.

The Government’s investigation commenced when

orders were placed at a Phoenix chemical supply

store for chemicals used in manufacturing

amphetamines. The first two orders were placed by

a woman who identified herself as Carla Delwish,

the maiden name of Taylor’s wife. Personnel at the

chemical supply store notified the Drug

Enforcement Administration ("DEA") that orders

had been placed for suspect chemicals. Although

the first two orders were placed by Carla Delwish, a

man later identified by a store employee as Pressler

picked up the chemicals. The second time Pressler

came to the store to pick up the chemicals, he also

picked up several chemical supply catalogues and

ordered additional chemicals.

In late January of 1981, based on the information
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obtained from the chemical supply store, DEA

agents secured a warrant authorizing them to hide a

"beeper" tracking device in a box containing the

chemicals ordered by Pressler. On February 2,

1981, Sharon Coley (Taylor’s sister) picked up the

beeper box and brought it to her home. Sometime

between February 13th and 18th, the beeper box

was removed from Coley’s home to Taylor’s home.

Prior to the time the beeper box was moved, the

DEA agents watching Coley’s house observed

Taylor transfer boxes from the house to Taylor’s

vehicle. Also prior to the date the beeper box was

moved, Pressler visited the chemical supply store

again to inquire about expensive laboratory

glassware.

*705 On February 20, 1981, DEA and state

agents executed search warrants at the residences of

Coley and Taylor. The principal evidence found at

Coley’s home were receipts for the chemicals she

and Pressler had picked up and a radio scanner tuned

to a DEA channel.

Prior to executing the warrant for Taylor’s home,

the police and DEA agents borrowed a firetruck,

disguised themselves as firemen and told residents

that a propane truck had overturned nearby. They

also had volunteer firemen man a roadblock while

dressed as emergency medical technicians. The

Government claims this was done as a safety

precaution because of the explosive nature of the

chemicals they suspected were being stored at the

house, but testimony at trial indicates that this was

done as a ruse to get Taylor to vacate his house.

Before execution of the search warrant, Taylor

and Pressler attempted to drive away from the

house, but were stopped and arrested. Taylor was

arrested at gunpoint when he stepped out of his

vehicle.

The parties give differing accounts of Pressler’s

arrest. It is clear that another officer approached the

vehicle while Taylor was being arrested and told

Pressler to raise his hands and step out. Pressler

failed to comply until the officer repeated his order

several times. The Government states in its brief

that Pressler became "verbally uncooperative" when

he stepped out so the agent ordered him to lie face

down in a ditch and handcuffed him. The

Government further states that several minutes later,

a second agent approached Pressler, recognized
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Pressler from a description given by an employee at

the chemical supply house as the person who had

picked up the chemicals, and arrested him.

The record supports Pressler’s contention that he

did not become "verbally uncooperative", as the

Government describes it, until after he was

handcuffed face down in the ditch.

The agents proceeded to search Taylor’s residence

and seized hundreds of items, including some of the

chemicals necessary to manufacture amphetamines,

Taylor’s handwritten formulas for producing

controlled substances, and miscellaneous laboratory

equipment. Agents failed to find any already-

produced amphetamines or a working laboratory.

Taylor and Pressler were charged in a four count

indictment with conspiring to manufacture

amphetamines during two separate time periods,

attempt to manufacture amphetamines (21 U.S.C. §§

841(a)(1), 846 (1976)), and use of a firearm during

the commission of a felony (18 U.S.C. § 924(c)(1)

(Supp. V 1981)). After a nine-day trial, both

defendants were convicted of one of the two

conspiracy charges and the attempt charge and

acquitted on the other two counts. Pressler was

sentenced to concurrent sentences of five years on

each count, of which only the first six months had to

be spent in prison. Taylor received sentences of five

years imprisonment on the conspiracy count,

followed by five years of probation on the attempt

count.

I.

Search Warrant

Taylor contends that the warrant to search his

house, yard, and vehicle was based on less than

probable cause because the information in the

supporting affidavit was either stale or was obtained

from tracking the beeper device. The argument is

meritless because the information obtained from

tracking the beeper was not constitutionally infirm

and amply corroborated the allegedly stale

information.

[1][2] [3] The validity of a search warrant depends

upon the sufficiency of what is found within the four

corners of the underlying affidavit. United States v.

Martinez, 588 F.2d 1227, 1234 (9th Cir.1978). An

affidavit is sufficient if it establishes probable cause;
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that is, if the stated facts would reasonably allow a

magistrate to believe that the evidence will be found

in the stated location. Id. Thus, contrary to

Taylor’s contention, the affidavit need not establish

that it was “more likely than not" that evidence

would be found or preclude other *706 innocent

interpretations for the activities at his house. The

affidavit need only "enable the magistrate to

conclude that it would be reasonable to seek the

evidence in the place indicated by the affidavit."

United States v. Hendershot, 614 F.2d 648, 654

(9th Cir. 1980).

[4] Deference is accorded to a magistrate’s

decision to issue a warrant. Martinez, 558 F.2d at

1234. Three "types" of information were offered in

support of the search warrant in this case. First, the

agent gave detailed information regarding Taylor’s

involvement in manufacturing amphetamines over

the previous ten years. Second, the agent’s affidavit

incorporated the previous affidavit made by the

same agent to obtain the warrant to install and track

the beeper device. The beeper affidavit described

the suspicious transactions at the chemical supply

store and included an expert Chemist’s opinion that

the chemicals were "probably" being used to

manufacture illegal drugs. Third, the agent detailed

the information derived from tracking the beeper to

Coley’s and Taylor’s homes.

[5][6] The information regarding Taylor’s

previous drug history was relevant in that it was

consistent with the agent’s and police Chemist’s

opinions regarding the suspicious activities detailed

in the two affidavits. Taylor’s claim that the agent’s

information was stale overlooks the fact that the

affidavit disclosed that the beeper still signalled that

the box of precursor chemicals was at Taylor’s

residence the day the warrant was sought.

Taylor’s contention that the electronic beeper

violated his privacy rights in his home has been

answered by United States v. Knotts, -—— U.S. ----,

103 S.Ct. 1081, 75 L.Ed.2d 55 (1983), and United

States v. Brock, 667 F.2d 1311 (9th Cir.1982). In

Knotts, the Supreme Court held that the tracking of

a warrantless beeper placed in a drum of chloroform

was neither a "scare " nor a "seizure" within the

meaning of the fourth amendment. 103 S.Ct. at

1087. There could be no expectation of privacy

where the automobile transporting the drum was in

plain view while on public thoroughfares or where
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the drum was open to observation while in the "open

fields" while on private property. Id. 103 S.Ct. at

1085—86. The Court did not reach the issues of the

warrantless installation of the beeper, id. 103 S.Ct.

at 1084 n. *, or of the permissibility of monitoring

the movement of the beeper while within the private

residence. Id. 103 S.Ct. at 1087. These questions

have been answered in this circuit by Brock.

[7] In Brock, this court upheld the warrantless

[FNl] installation and monitoring of a beeper in a

can of precursor, non-contraband chemicals. 667

F.2d at 1322. The court held that monitoring the

device after it was carried into a private residence

was not a "search" due to the minimal degree of

intrusion. Id. at 1321-22. There can be no fourth

amendment objection to the use of the beeper in the

present case because a warrant for its installation

was obtained. [FN2]

FN1. We agree with Judge Adams, concurring in

Brock, that it is certainly the better practice for the

Government to obtain a warrant from a magistrate

before installing and monitoring beeper devices.

667 F.2d at 1324-25 (Adams, J., concurring). In

this case, such a warrant was obtained.

FN2. The beeper was not used to monitor

movement of the chemicals within the house, so that

issue is not before us.

[8] The facts before the magistrate were sufficient

to establish probable cause to believe that evidence

of drug-related activity would be found at Taylor’s

residence.

11.

Motion to Suppress

Pressler argues that: (1) Michigan v. Summers,

452 U.S. 692, 101 S.Ct. 2587, 69 L.Ed.2d 340

(1981), is inapplicable because it was unnecessary to

detain him during the execution of the warrant to

search Taylor’s house and vehicle; (2) the initial

handcuffed detention constituted an arrest without

probable cause, not a stop as permitted *707 by

Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 22

L.Ed.2d 889 (1968); and (3) the officers lacked

probable cause to arrest.

The district court denied the suppression motion.

It found that the first officer’s "detention" of
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Pressler was justified under Michigan v. Summers

and that there was probable cause for arrest by the

time the second officer became involved. A clearly

erroneous standard of review is applied to the

historical facts found by the trial court. As to the

determination of probable cause, we reach the same

result under either a clearly erroneous standard or de

novo review. We shall consider each of the points

raised by Pressler.

A. Detention Incident to Execution of a Search

Warrant

[9] The district court upheld Pressler’s detention

under Michigan v. Summers, 452 U.S. 692, 101

S.Ct. 2587, 69 L.Ed.2d 340 (1981), as a seizure

incident to the execution of a search warrant. In

Summers, the Supreme Court held that "for Fourth

Amendment purposes, a warrant to search for

contraband founded on probable cause implicitly

carries with it the limited authority to detain the

occupants of the premises while a proper search is

conducted." 452 U.S. at 705, 101 S.Ct. at 2595.

The Court noted that the detention constituted a

"seizure" without probable cause. Id. at 696, 101

S.Ct. at 2590.

The applicability of Summers presents a close

question. Initially we note that there is no merit to

Pressler’s attempt to distinguish Summers on the

grounds that he lacked an interest in the premises

subject to the warrant sufficient for standing and

was not at the premises when detained. The Court

clearly framed Summers in terms of "occupants",

not owners, and explicitly found no constitutional

significance in the fact that some of the "occupants“

were seized on the sidewalk as they were leaving the

house. Id. at 702 n. 16, 101 S.Ct. at 2594 n. 16.

On the other hand, however, much of the

justification for the rule announced in Summers is

inapplicable to Pressler’s situation. In Summers, the

"occupants" were kept in or brought back into the

house being searched and kept there throughout the

search or at least until the police discovered

sufficient evidence to justify arresting them. The

Court discerned two governmental purposes

justifying the detention: (1) "preventing flight in

the event that incriminating evidence is found", id.

at 702, 101 S.Ct. at 2594, and (2) facilitating "the

orderly completion of the searc " by the presence of

the occupants of the premises, id. at 703, 101 S.Ct.
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at 2594. The second purpose is based on the notion

that the "self-interest [of the detained individuals]

may induce them to open locked doors or locked

containers to avoid the use of force that is not only

damaging to property but may also delay the

completion of the [search]. " Id.

It is clear from the first officer’s testimony at the

suppression hearing that neither of these purposes

motivated his detention of Pressler. Nor was

Pressler’s detention likely to advance either

governmental purpose articulated in Summers,

especially the second. Unlike the individuals in

Summers, Pressler was not detained in or adjoining

the place being searched and was obviously in no

position to facilitate the orderly completion of the

search of Taylor’s home while lying handcuffed face

down in a ditch some distance from the house.

[FN3]

FN3. Although the Government does not argue the

point, it is plausible that Pressler might have been

taken to Taylor’s house during the search but for

the second officer formally arresting him shortly

after the initial seizure. Nothing in the record,

however, suggests that the officers intended to do

so.

We conclude that the detention of Pressler cannot

be justified on the basis of Michigan v. Summers.

B. Terry Stop

Using the ruse described above, law enforcement

officers had evacuated Taylor’s neighborhood.

Taylor and Pressler eventually left Taylor’s house in

Taylor’s truck, *708 Taylor driving. When, within

a short distance, Taylor spotted one of the officers,

Agent Teague, Taylor stopped the truck, got out,

and approached Teague to ask what was happening.

Officers on the scene had been warned that prior

experience with Taylor indicated that he was likely

to be dangerous. Teague stopped Taylor at

gunpoint, while another agent, Gamble Dick,

approached the vehicle with his gun drawn and

aimed at Pressler, who was seated in the passenger

seat of the truck. Agent Dick ordered Pressler to

raise his hands. Pressler did not comply, but made

furtive movements with his hands inside the vehicle.

Dick again ordered Pressler to raise his hands, and

again Pressler did not comply. Finally, Pressler

complied the third time the officer gave him the
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order. Dick directed Pressler to lie face down in a

ditch where he was handcuffed and frisked. Within

a very short time, Agent Checkoway arrived on the

scene. Checkoway recognized Pressler as the person

who had picked up chemicals ordered by "Delwish"

and had inquired at the chemical company about

purchasing expensive laboratory glassware. Pressler

also volunteered to the officers that he lived at

Taylor’s house, which was the repository of the

chemicals and the site of the suspected drug

laboratory. Checkoway formally arrested Pressler.

We consider each of the actions taken by the

officers toward Pressler: Agent Dick’s armed

approach, the handcuffing, and the arrest. In our

view, the initial detention and handcuffing of

Pressler were justified as a Terry stop.

Subsequently, when Agent Checkoway formally

arrested Pressler he had probable cause to do so.

[10][11] The law enforcement officers had a

legitimate investigatory purpose in stopping Taylor,

founded suspicion that he was manufacturing

amphetamines, as had been detailed in the affidavit

in support of the search warrant. When the officers

stopped Taylor and his apparent confederate,

Pressler, to question them, we believe that the

officers were justified in drawing their weapons in

self-protection. The Supreme Court has recognized

"that the policeman making a reasonable

investigatory stop should not be denied the

opportunity to protect himself from attack by a

hostile suspect." Adams v. Williams, 407 U.S.

143, 146, 92 S.Ct. 1921, 1923, 32 L.Ed.2d 612

(1972). [FN4] The purpose of a Terry stop is "to

allow the officer to pursue his investigation without

fear of violence". Adams, 407 U.S. at 146, 92

S.Ct. at 1923. Earlier on the day in question, Agent

Dick and the other officers on the scene had

attended a briefing where they had been told that

Taylor was dangerous and were warned that others

with Taylor should also be considered dangerous.

FN4. We are now concerned with more than the

governmental interest in investigating crime; in

addition, there is the more immediate interest of the

police officer in taking steps to assure himself that

the person with whom he is dealing is not armed

with a weapon that could unexpectedly and fatally

be used against him. Certainly it would be

unreasonable to require that police officers take

unnecessary risks in the performance of their
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duties. American criminals have a long tradition of

armed violence, and every year in this country

many law enforcement officers are killed in the line

of duty, and thousands more are wounded. Terry

v. Ohio, 392 U.S. 1, 23, 88 S.Ct. 1868, 1881, 22

L.Ed.2d 889 (1967).

Pressler argues that United States v. Strickler, 490

F.2d 378 (9th Cir.l974), mandates a different

result. In Strickler, the police were watching a

house where they expected cocaine to be delivered.

The police observed a car drive past the house

twice, the unknown occupants of the car looking in

the direction of the house the first time. Later at

some distance from the house police cars surrounded

the car and one of the officers pointed a gun at the

occupants of the car and ordered them to raise their

hands. The court stated that it could not equate the

armed approach to a surrounded vehicle whose

occupants have been commanded to raise their hands

with the brief investigatory stop authorized by Terry

and Adams. 490 F.2d at 380. On the facts of the

case, though, it is clear that the drawing of weapons

would not have been permissible for other grounds:

the police *709 had no legitimate fear for their

safety and only tenuous reasons to believe that the

occupants of the car were involved in the drug

transaction. In the present case, the law

enforcement agents had strong evidence of drug

activity and valid reason to fear for their safety.

[12] The handcuffing and frisk of Pressler for

weapons was similarly justified. Twice Pressler had

disobeyed an order to raise his hands, and he made

furtive movements inside the truck where his hands

could not be seen. At this point Agent Dick found

it wise to frisk Pressler for weapons. Because there

were two suspects and only two or three officers on

the scene, Agent Dick deemed it prudent to have

Pressler lie down and be handcuffed during the

frisk. We have previously held that the use of

handcuffs, if reasonably necessary, while

substantially aggravating the intrusiveness of an

investigatory stop, do not necessarily convert a

Terry stop into an arrest necessitating probable

cause. United States v. Bautista, 684 F.2d 1286,

1289 (9th Cir.l982). See United States v.

Thompson, 597 F.2d 187, 190 (9th Cir.l979).

Likewise, requiring the suspect to lie down while a

frisk is performed, if reasonably necessary, does not

transform a Terry stop into an arrest.
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[13] After frisking Pressler, the officers required

him to remain in this prone, handcuffed position for

three to five minutes before he was formally placed

under arrest by Agent Checkoway. During this

time, Pressler was "extremely verbally abusive" and

"quite rowdy". It was not necessary for the officers

to remove Pressler’s handcuffs or to return Pressler

to his feet immediately upon completing the frisk.

The restrictions eliminated the possibility of an

assault or attempt to flee, particularly if an arrest

became imminent, as indeed it did. See Bautista,

684 F.2d at 1290.

C. The Arrest

[14] When Agent Checkoway arrived on the

scene, he consulted with other officers, recognized

Pressler, and formally placed Pressler under arrest.

Checkoway recognized Pressler as matching the

description of a person who had picked up drug

precursor chemicals ordered by “Delwish”, and had

inquired about purchasing laboratory glassware.

The description included height, weight, age, hair

color and length, and beard type. The courier was

also described as wearing a Harley-Davidson belt

buckle. Pressler fit the description in all respects.

In addition, Checkoway knew of Pressler’s claim of

also living at Taylor’s trailer home, which was the

repository of the chemicals and drug formulae and

the suspected site of the drug laboratory. In all, we

conclude that Agent Checkoway possessed probable

cause to arrest Pressler.

We therefore affirm the district court denial of the

motion to suppress.

III.

Severance

[15] Pressler contends that the trial court

committed reversible error in refusing to sever his

trial from Taylor’s. The issue concerns testimony

given by a DEA agent regarding statements

allegedly made by Taylor and Pressler while the

agent was driving the two defendants to the police

station to be booked. According to agent Parra,

Taylor said that he had considered shooting it out

with the law enforcement agents but had decided

against it because he felt that he had not done

anything wrong. He convinced Pressler to come out

peacefully and they unloaded their guns. Agent

Parra stated further that Pressler had said that he
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favored shooting it out with the law enforcement

officers but that he had agreed with Taylor and

decided against it. Pressler also allegedly said that

he did not trust law enforcement officers and that it

had been his experience that they could not be

trusted. At trial, Pressler testified that he never

made the statement to agent Parra about preferring

to shoot it out, but was unable to question Taylor

about the conversation with agent Parra because

Taylor chose not to testify, as was his right.

*710 The general rule is that defendants jointly

charged are jointly tried. See United States v. Gay,

567 F.2d 916, 919 (9th Cir.), cert. denied, 435

U.S. 999, 98 S.Ct. 1655, 56 L.Ed.2d 90 (1978).

This rule is applicable in conspiracy cases. United

States v. Escalante, 637 F.2d 1197, 1201 (9th Cir.),

cert. denied, 449 U.S. 856, 101 S.Ct. 154, 66

L.Ed.2d 71 (1980). Fed.R.Crim.P. 14 provides,

however, that the trial court may grant a severance

when it appears that a defendant would suffer

significant prejudice from a joint trial.

Pressler argues that his trial should have been

severed from Taylor’s, citing Bruton v. United

States, 391 U.S. 123, 88 S.Ct. 1620, 20 L.Ed.2d

476 (1968) and Douglas v. Alabama, 380 U.S. 415,

85 S.Ct. 1074, 13 L.Ed.2d 934 (1965). Bruton is

inapplicable here because Taylor’s statement that

Pressler wanted to shoot it out with the police was

merely cumulative to Agent Parra’s testimony that

Pressler had given the same information. Pressler

cross-examined Agent Parra about the conversation.

Pressler took the stand and denied that the

conversation took place. We therefore affirm the

denial of severance.

IV.

Improper Questioning at Trial

[16] Pressler contends that the trial court

committed reversible error in not sustaining his

objections to certain questions asked by the

Government at trial. First, the prosecutor asked

Pressler whether, when re-arrested on May 7, 1981,

in the presence of DEA agents he had told his

girlfriend to tell Taylor to "get out of there". The

prosecutor also asked Pressler if he had told a DEA

agent that he lived at the Taylor residence. Pressler

denied making these statements, and the

Government did not offer testimony from the agents

in question to support the questions. Pressler relies
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on County of Maricopa v. Maberry, 555 F.2d 207

(9th Cir.1977). He contends that his confrontation

rights were violated by the Government’s failure to

recall the agents who overheard the statements so as

to rebut Pressler’s denial of having made them. We

disagree. The statements made in this case were not

nearly so inflammatory as those in Maberry. See

United States v. Jones, 592 F.2d 1038, 1044 n. 9

(9th Cir.), cert. denied, 441 U.S. 951, 99 S.Ct.

2179, 60 L.Ed.2d 1056 (1979) (pointing out that

Maberry was a case in which the complained of

questioning was highly "prejudicial", clearly

"improper", and "unethical").

[17] The second line of allegedly objectionable

questioning involved DEA Agent Henderson’s

testimony. On cross-examination, defense counsel

asked the DEA agent whether or not drug

manufacturers use "intermediaries" or "third parties "

to pick up chemicals so as to insulate themselves

from detection. On re-direct, the prosecuting

attorney asked the witness whether, in his

experience, these third parties are always,

sometimes, or never involved in the illegal

manufacturing operation. The witness answered

that, in his experience, "innocent" third parties were

not used to pick up chemicals. We find that defense

counsel "opened the door" to this line of

questioning, see United States v. Millican, 424 F.2d

1038, 1039-40 (5th Cir.1970), and that the trial

court did not abuse its discretion in permitting the

question. Fed.R.Evid. 611(a).

V.

Sufficiency of the Evidence

[18] Pressler next contends that there was

insufficient evidence to support a conviction on

either count. In addressing this contention, the

reviewing court determines whether the evidence,

viewed in the light most favorable to the

Government, would permit any rational trier-of-fact

to conclude that the defendant was guilty beyond a

reasonable doubt. Jackson v. Virginia, 443 U.S.

307, 318-19, 99 S.Ct. 2781, 2788, 61 L.Ed.2d 560

(1979); United States v. Nelson, 419 F.2d 1237,

1241 (9th Cir.1969).

Pressler argues that the evidence, even when

viewed under the appropriate standard, failed to

show that he was something more than an unwitting

errand runner. He contends that the Government
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did no more *711 than pile inference upon inference

to persuade the jury that he was a major actor, rather

than an "unsuspecting pawn", in Taylor’s scheme.

The difficulty with Pressler’s argument is that the

reviewing court must respect the exclusive province

of the jury to determine the credibility of witnesses,

resolve evidentiary conflicts, and draw reasonable

inferences from proven facts. See United States v.

Ramos, 558 F.2d 545, 546 (9th Cir.1977). There

was sufficient evidence to support the verdicts

against Pressler. There was testimony, inter alia,

that Pressler picked up the suspect chemicals

ordered by Taylor’s wife; that he later secured a

catalogue of chemicals and inquired about

purchasing expensive laboratory glassware (he failed

to claim any legitimate use for the glassware at

trial); that he periodically resided at Taylor’s

house, where extensive precursor chemical supplies

and laboratory equipment were found; and that he

made the incriminating statement about wanting to

shoot it out with police.

VI.

Admission of and Reference to Unanalyzed

Chemical Exhibits

Taylor, joined by Pressler (by incorporation),

contends the trial court abused its discretion in

admitting and allowing the Government to refer to

two chemical containers that were labeled, but the

contents of which were never chemically tested.

Defendants contend that there was inadequate

foundation to admit the exhibits.

[19][20][21][22] The contention is meritless.

First, the defendants’ failure to object to one of the

two exhibits precludes reversal absent plain error.

Fed.R.Evid. 103(a)(1), (d). Second, the

Government laid an adequate foundation by

identifying the exhibits as filled containers labeled

"platinum oxide" and "hydrogen" that were seized at

Taylor’s residence. See Fed.R.Evid. 901. The fact

that the exhibits were never analyzed goes to their

weight as evidence, not their admissibility. See

United States v. Brewer, 630 F.2d 795, 801-02

(10th Cir.1980). Third, once the exhibits were

admitted it was not improper for the prosecution to

argue that in all likelihood the contents matched the

label. Finally, given the extensive number of

chemical exhibits introduced at trial, it seems

unlikely that the admission of these two exhibits,
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even if improper, was prejudicial error. We

therefore find no reversible error.

VII.

The Convictions of Attempt

[23] The defendants were convicted of both

attempt and conspiracy under 21 U.S.C. § 846.

They contend that the trial court did not adequately

instruct the jury on attempt. In United States v.

Snell, 627 F.2d 186, 187 (9th Cir.1980) (per

curiam), cert. denied, 450 U.S. 957, 101 S.Ct.

1416, 67 L.Ed.2d 382 (1981), this court stated that

a conviction for attempt requires proof of culpable

intent and conduct constituting a substantial step

toward commission of the crime that strongly

corroborates that intent. In the case before us, the

district court instructed the jury on attempt that:

To "attempt“ an offense means willfully to do

some act in an effort to bring about or accomplish

something the law forbids to be done.

An act is done willfully if done voluntarily and

intentionally and with the specific intent to do

something the law forbids; that is to say, with

bad purpose either to disobey or to disregard the

law.

This instruction was taken verbatim from 1 E.

Devitt & C. Blackmar, Federal Jury Practice and

Instructions, § 14.21, at 437 (3d ed. 1977). [FN5]

FN5. In United States v. Conway, 507 F.2d 1047,

1052 (5th Cir.1975), the Fifth Circuit held that the

first paragraph of the instruction, standing alone,

instructed the jury accurately on the applicable law.

The contention made in Conway was that the

instruction "gave an inadequate definition of the

word ’attempt’ ", defendant citing no authority.

The contention was apparently not made that the

instruction failed to require a substantial step.

Moreover, in Conway the defendant had failed to

object and so the court reviewed for plain error. In

the present case, a timely objection was made,

accompanied by a suggested alternative instruction.

*712 The instruction given nowhere discussed the

substantial step requirement. The instruction merely

required "some act" in an effort to bring about or

accomplish a forbidden object. "Some act" could

include an act of mere preparation, which does not

constitute a substantial step. E.g., United States v.

Manley, 632 F.2d 978, 987 (2d Cir.1980), cert.

denied, 449 U.S. 1112, 101 S.Ct. 922, 66 L.Ed.2d
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841 (1981). Counsel objected to the instruction and

submitted a requested instruction distinguishing

between mere preparation and an overt act likely to

result in the commission of the offense. We

therefore hold that on the facts of this case the jury

instruction was inadequate, and reverse each of the

defendants’ convictions of attempt. [FN6]

FN6. We are also disturbed by an ambiguity in the

statute that the defendants were convicted of

violating. A single section of title 21 makes

"attempt or conspiracy" to violate the Drug Abuse

Prevention and Control Act a crime. 21 U.S.C. §

846. The statute seems to create only a single

offense, denominated "attempt or conspiracy". The

facts of this case indicate only a single course of

action. We acknowledge that, under some

circumstances, Congress may have intended

separate punishment for attempt and conspiracy

under section 846. Conceivably, a conspiracy to

manufacture followed by a later, separate attempt to

manufacture could constitute separately punishable

offenses. For example, if two people agreed to

manufacture amphetamines and ordered a chemical

to further that purpose, the requirements of

conspiracy would be met. If a year later one of

them built a laboratory, assembled all necessary

ingredients and started the manufacturing process

but was apprehended before completing it,

punishment might be permissible for the conspiracy

and the attempt. But here, in contrast, there is but

a single course of criminal conduct. Normally this

case would be suitable for application of the

doctrine of lenity whereby a "Court will not

interpret a federal criminal statute so as to increase

the penalty that it places on an individual when such

an interpretation can be based on no more than a

guess as to what Congress intended." Whalen v.

United States, 445 U.S. 684, 695 n. 10, 100 S.Ct.

1432, 1440 n. 10, 63 L.Ed.2d 715 (1980) (quoting

Ladner v. United States, 358 U.S. 169, 178, 79

S.Ct. 209, 214, 3 L.Ed.2d 199 (1958)). See also

Busic v. United States, 446 U.S. 398, 406-07, 100

S.Ct. 1747, 1752-53, 64 L.Ed.2d 381 (1980)

("ambiguity concerning the ambit of criminal

statutes should be resolved in favor of lenity");

United States v. Bass, 404 U.S. 336, 347, 92 S.Ct.

515, 522, 30 L.Ed.2d 488 (1971). It is

unnecessary for us to resolve this issue, however,

in view of our reversal of the convictions for

attempt.
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VIII.

Special Drug Offender Notice

Prior to trial, the Government filed a notice with

the district court clerk pursuant to 21 U.S.C. §

849(a) (1976) that Taylor was a dangerous special

drug offender as defined by section 849(c)(3)

(1976). Two days into the nine-day trial, the clerk’s

office inadvertently brought the notice to the

attention of the judge presiding over Taylor’s trial

rather than to the attention of the district’s chief

judge. The trial judge continued to preside over the

trial, and did not notify the parties of the problem

until the notice was unsealed when the guilty

verdicts were returned. At that point, the trial judge

recused himself, and reassigned all further

proceedings to another judge. The second judge

dismissed the notice, finding that 21 U.S.C. §

849(a) imposes strict liability on the Government to

insure that the trial judge does not learn of the

notice prematurely. Section 849(a) provides, in

relevant part:

In no case shall the fact that the defendant is

alleged to be a dangerous special drug offender be

an issue upon the trial of such felonious violation,

be disclosed to the jury, or be disclosed before

any plea of guilty or nolo contendere or verdict or

finding of guilty to the presiding judge without

the consent of the parties.

The Government concedes that section 849(a) was

violated, but contends the error was harmless

because: (1) the judge learned only that a notice had

been filed, not its contents, (2) the disclosure did

not affect the trial judge’s impartiality, and (3) the

violation was attributable to the clerk’s office, not

the Government. None of these is relevant.

[24] As noted by the second district judge, section

849(a) unambiguously provides *713 that it is the

"fact" of the notice, not the supporting details, that

"shall" not be disclosed prematurely. See United

States v. Bailey, 537 F.2d 845, 849 (5th Cir.1976),

cert. denied, 429 U.S. 1051, 97 S.Ct. 764, 50

L.Ed.2d 767 (1977).

[25] The Government’s contention that the

disclosure did not affect the trial judge is pure

speculation. As the district court in United States v.

Tramunti, 377 F.Supp. 6, 10 (S.D.N.Y.1974),

modified on other grounds, 513 F.2d 1087 (2d

Cir. 1975), noted in rejecting the same argument:
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[w]hether or not I believe that I was at all

consciously or subconsciously influenced by

having seen the notice before the verdict, I do not

feel free to ignore the clear provisions of Section

849. The potential penalties to which Section 849

subjects a defendant are very grave indeed, and in

seeking to have them imposed the government

must precisely follow all of the procedural

safeguards which the section requires.

Finally, while the Government was not directly

responsible for the violation, it was certainly better

situated than Taylor to have prevented its

occurrence. ‘Moreover, the Government offers no

cogent reason why the defendant should bear the

effects of the mistake regardless of whose fault the

mistake was.

The dismissal of the special drug offender notice

is affirmed.

CONCLUSION

Each defendant’s conviction of conspiracy is

AFFIRMED. Each defendant’s conviction of

attempt is REVERSED. The dismissal of the

special drug offender notice as to Taylor is

AFFIRMED.

FLETCHER, Circuit Judge, concurring:

I concur in the result, and I join all of the majority

opinion except Part VII. I write separately on the

effect of conviction of both attempt and conspiracy

under 21 U.S.C. § 846. Although I agree that the

sentences imposed for attempt must be vacated, I

rest my conclusion on a different reason.

21 U.S.C. § 846 (1976) provides that

Any person who attempts or conspires to commit

any offense defined in this subchapter is

punishable by imprisonment or fine or both which

may not exceed the maximum punishment

prescribed for the offense, the commission of

which was the object of the attempt or conspiracy.

The statute thus prescribes punishment for one

who "attempts or conspires" to commit any offense

defined in the subchapter. Based on a given course

of conduct, a defendant may be convicted of the

section 846 offense if a jury unanimously agrees that

the Government has proven the elements of either

attempt or conspiracy. But a defendant may not be
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punished for both attempt and conspiracy based on a

single course of conduct merely because the

elements of both offenses are present.

To be sure, there will be situations where multiple

punishments under section 846 will be proper. Such

instances will arise when a defendant "attempts or

conspires" to violate the drug laws on two

completely separate occasions. For example, a

defendant who engages in a conspiracy to

manufacture and sell amphetamines that ends, and

who later separately attempts by himself to

manufacture and sell the substance, could be

separately punished for two distinct violations of

section 846.

The instant case does not present such a situation.

The defendants acted in concert for the purpose of

setting up an amphetamine laboratory in Taylor’s

home. Based on this conduct, they were found

guilty of conspiracy. The statute does not authorize

additional punishment for "attempt" based on the

same conduct. I would vacate the attempt sentences

without reference to the jury instruction given.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Martin TUCHOW and Louis Farina, Defendants-

Appellants.

Nos. 84—1350, 84-1364.

United States Court of Appeals,

Seventh Circuit.

Argued Oct. 30, 1984.

Decided July 19, 1985.

Defendants were convicted before the United

States District Court for the Northern District of

Illinois, John F. Grady, J ., of violations of the

Hobbs Act, and they appealed. The Court of

Appeals, Coffey, Circuit Judge, held that: (1)

district court did not err when it allowed receipt of

"other acts" evidence; (2) testimony of victims was

properly admitted under state of mind exception to

hearsay rule; (3) while district court erred in not

giving limiting instruction regarding statements

made by coconspirator prior to time defendant

joined extortion conspiracy, error was harmless; (4)

evidence was sufficient to support convictions for

conspiracy to extort money in connection with

application for building permit; (5) evidence was

sufficient to sustain convictions for attempted

extortion; (6) evidence was sufficient to sustain

defendant’s conviction for attempting to extort

$25,000 from partnership which applied for building

permit; (7) instruction with respect to issue of

representation evidence was not improper; and (8)

case would be remanded to allow defendants their

right to allocution at sentencing hearing.

Affirmed and remanded.

[1] CRIMINAL LAW 6:: 369.2(1)

110k369.2(1)

"Other acts" evidence is admissible only if:

evidence is directed toward establishing a matter in

issue other than defendant’s propensity to commit

crime charged; evidence shows that other act is

similar enough and close enough in time to be

relevant to matter at issue; evidence is clear and

convincing; and probative value of evidence is not

substantially outweighed by danger of unfair

prejudice. Fed.Ru1es Evid.Rule 404(b), 28
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U.S.C.A.

[2] CRIMINAL LAW 4:: 371(1)

110k371(1)

Tape recorded conversation between defendant and

his barber, wherein defendant, a city alderman,

allegedly offered to bribe a municipal court judge to

dismiss a speeding ticket, was admissible in

extortion prosecution under Federal Evidence Rule

404(b) pertaining to receipt of "other acts" evidence,

as it was directed toward establishing defendant’s

intent in accepting money for his efforts in obtaining

building permit, it was similar enough and close

enough in time to be relevant, evidence was clear

and convincing as conversations between barber and

defendant were recorded on tape, and any prejudice

from admission of evidence was outweighed by its

probative value. Fed.Ru1es Evid.Rule 404(b), 28

U.S.C.A.

[3] CRIMINAL LAW é: 1153(1)

110k1153(1)

Any determination balancing prejudice against

evidence’s relevance is reversible only if district

court abused its discretion. Fed.Ru1es Evid.Rule

403, 28 U.S.C.A.

[4] EXTORTION AND THREATS <9): 5

165k5

In a Hobbs Act prosecution for extortion,

government is required to prove criminal intent on

part of accused. 18 U.S.C.A. § 1951.

[5] CRIMINAL LAW (é: 371(1)

110k371(1)

Evidence of tape recorded conversations between

defendant and contractor concerning an agreement

that defendant, a deputy city commissioner, would

arrange a job in city government for contractor’s

nephew for $2,500 and would fix a drunk driving

citation for contractor’s uncle for $1,000 was

admissible in prosecution of defendant for extorting

money from contractor in connection with building

permit application, under Federal Evidence Rule

404(b) pertaining to "other acts" evidence,

considering that evidence was relevant in

establishing defendant’s intent to engage in

conspiracy with alderman in order to obtain illegal

building permit, evidence was similar enough to

obtaining of illegal building permit to be relevant,

and evidence of the other acts was clear and
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convincing. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[6] CRIMINAL LAW (op 622.1(2)

1 10k622. 1(2)

A motion for severance of defendants is committed

to discretion of the district court and its decision

will only be reversed upon a strong showing of

prejudice to moving defendant. Fed.Rules

Cr.Proc.Rule 14, 18 U.S.C.A.

[6] CRIMINAL LAW ©== 1166(6)

110k1166(6)

A motion for severance of defendants is committed

to discretion of the district court and its decision

will only be reversed upon a strong showing of

prejudice to moving defendant. Fed.Rules

Cr.Proc.Rule 14, 18 U.S.C.A.

[7] CRIMINAL LAW (#2 622.2(8)

110k622.2(8)

District court did not abuse its discretion in denying

severance motion based on allowance of "other acts "

evidence as to codefendant, considering clear

language contained in court’s limiting instructions

that evidence as to codefendant’s "other acts " was to

be considered against codefendant only. Fed.Rules

Cr.Proc.Rule 14, 18 U.S.C.A.

[8] EXTORTION AND THREATS or.» 5

165k5

In a Hobbs Act prosecution for extortion under

color of official right, government must establish

not only victim’s state of mind at time of alleged

extortion but also intent of defendant. 18 U.S.C.A.

§ 1951.

[9] CRIMINAL LAW (b 419(2.20)

1 10k419(2.20)

Formerly 110k419(1)

In prosecution of city alderman for extortion in

connection with scheme to obtain illegal building

permit, testimony of victims that they believed they

were being extorted was admissible under state of

mind exception to hearsay rule, notwithstanding

claim of defendant that testimony was untrustworthy

because it was contractor who conveyed information

to victims as to progress made in obtaining building

permit, since taped conversations revealing details

of extortion scheme demonstrated that information

concerning payments made to alderman was

accurately conveyed to victims. 18 U.S.C.A. §
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1951; Fed.Rules Evid.Rule 803(3), 28 U.S.C.A.

[10] CRIMINAL LAW «a: 1172.2

110k1172.2

Limiting instruction given to jury in extortion

prosecution prior to its consideration of state of

mind evidence in form of testimony of victims did

not prejudice defendant’s case, considering that

although he objected to introduction of the evidence

he never registered any objection to language used

by court in limiting instruction, and that instruction

did not direct a verdict against defendant but

properly instructed jury that victims’ state of mind

could provide some evidence as to whether

defendant, a city alderman, intended that payments

to obtain building permit represent his attorney fees,

rather than a bribe. 18 U.S.C.A. § 1951;

Fed.Rules Evid.Rule 803(3), 28 U.S.C.A.

[11] CRIMINAL LAW @- 673(1)

110k673(1)

Although statements made by conspirator to

government informant prior to time defendant joined

building permit extortion conspiracy were

admissible to establish nature and objective of

conspiracy, district court erred in not giving limiting

instruction stating that while such statements could

be used as evidence of nature and objective of

conspiracy, they could not be used as independent

evidence establishing defendant’s participation in

conspiracy; however, error was harmless since

independent evidence establishing that defendant

joined conspiracy was overwhelming. Fed.Rules

Evid.Rule 801(d)(2)(E), 28 U.S.C.A.

[11] CRIMINAL LAW <9): 1173.2(9)

110k1173.2(9)

Although statements made by conspirator to

government informant prior to time defendant joined

building permit extortion conspiracy were

admissible to establish nature and objective of

conspiracy, district court erred in not giving limiting

instruction stating that while such statements could

be used as evidence of nature and objective of

conspiracy, they could not be used as independent

evidence establishing defendant’s participation in

conspiracy; however, error was harmless since

independent evidence establishing that defendant

joined conspiracy was overwhelming. Fed.Rules

Evid.Rule 801(d)(2)(E), 28 U.S.C.A.

[12] CONSPIRACY (it: 23.1
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91k23.1

Formerly 91k23, 91k24

In order to establish a conspiracy, government must

prove there was an agreement between two or more

persons to commit an unlawful act, that defendant

was a party to the agreement, and that an overt act

was committed in furtherance of the agreement by

one of the coconspirators.

[12] CONSPIRACY <97: 27

91k27

In order to establish a conspiracy, government must

prove there was an agreement between two or more

persons to commit an unlawful act, that defendant

was a party to the agreement, and that an overt act

was committed in furtherance of the agreement by

one of the coconspirators.

[13] CONSPIRACY (2‘: 47(3. 1)

91k47(3.1)

Formerly 91k47(3)

Evidence in prosecution of city alderman and deputy

city commissioner for conspiracy to extort money

under the Hobbs Act, in connection with scheme to

obtain illegal building permit, including taped

conversations between government informant and

alderman as well as between informant and city

commissioner, was sufficient to refute alderman’s

claim that $50,000 payment represented his attorney

fees for his help in obtaining a simple building

permit, and thus to sustain convictions. 18

U.S.C.A. § 1951.

[14] EXTORTION AND THREATS Q: 4

165k4

Required interstate commerce nexus needed to

establish federal jurisdiction in an extortion case

under the Hobbs Act is de minimis. 18 U.S.C.A. §

1951.

[15] EXTORTION AND THREATS <37.» 6

165k6

As long as an extortion payment is made to an

official because of his position, an act of "extortion"

as defined in section of the Hobbs Act [18 U.S.C.A.

§ 1951(b)(2)] is committed.

See publication Words and Phrases for other judicial

constructions and definitions.

[16] EXTORTION AND THREATS (E: 15

165le
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Evidence in prosecution of city alderman and deputy

city commissioner under the Hobbs Act, for

extortion in connection with application for building

permit, including fact that alderman attempted to

block construction project which cost approximately

$1.5 million and was built with over $400,000 in

materials from outside of Illinois, was sufficient to

support jury’s conclusion that actions of officials

had a potential direct effect on interstate commerce,

and thus to sustain convictions for attempted

extortion. l8 U.S.C.A. § 1951(b)(2).

[17] EXTORTION AND THREATS @ 15

165k15

Evidence in Hobbs Act prosecution of city alderman

for attempting to extort $25,000 from partnership in

exchange for building permit, including testimony

of partner that alderman demanded $25,000 for

permit and that after partners agreed to pay amount,

permit was finally issued to general contractor, was

sufficient to sustain conviction, notwithstanding

alderman’s claim that $25,000 payment was a legal

fee for his work in representing partnership on

related real estate and tax matters. 18 U.S.C.A. §

1951.

[18] CRIMINAL LAW 4% 1166.22(3)

110k1166.22(3)

Judge’s statement to defense counsel in presence of

jury in which judge admonished counsel not to

continue to object to witness’ testimony, as court

considered there was a standing objection and that

testimony would be unduly interrupted, did not rise

to level of prejudicial error, where, after hearing

counsel’s explanation that counsel had

misunderstood that judge considered his objections

to be continuing throughout testimony, judge

apologized to defense counsel for misunderstanding

and later explained to jury that counsel was not

being intentionally disruptive and that they should

disregard court’s remark.

[19] CRIMINAL LAW (=3: 1166.22(3)

110k1166.22(3)

Although district court’s comment to defense

counsel in front of jury that he would have to

"screen defense counsel’s questions if I cannot trust

you to ask proper questions " may have been a harsh

admonishment, it did not prejudice defendant’s case,

considering that it was a single isolated comment in

a three-week long trial in which proof of guilt was

substantial.
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[20] CRIMINAL LAW (o7) 1172.2

110k1172.2

With regard to instruction that evidence of good

reputation should "not constitute an excuse to

acquit" defendant, if the jury, after weighing all

evidence including evidence of good character, is

convinced beyond a reasonable doubt that defendant

is guilty of crime charged in the indictment, fact that

"excuse to acquit" language is used does not

constitute reversible error as long as phrase

"including the evidence of good character" is

included in the instruction.

[21] CRIMINAL LAW («b 1181.5(8)

110k1181.5(8)

Where defendants were denied right of allocution at

sentencing hearings, case would be remanded back

to district court to allow them opportunity to make a

statement on their own behalf before sentence was

imposed. Fed.Rules Cr.Proc.Rule 32(a)(1)(C), 18

U.S.C.A.

*858 Allan A. Ackerman, Ackerman & Egan,

Chicago, 111., for plaintiff-appellee.

William Bryson, Asst. U.S. Atty., Chicago, 111.,

for defendants—appellants.

Before CUDAHY and COFFEY, Circuit Judges,

and GRANT, Senior District Judge. [FN*]

FN* The Honorable Robert A. Grant, Senior

District Judge for the Northern District of Indiana,

is sitting by designation.

COFFEY, Circuit Judge.

The defendants Tuchow and Farina appeal a jury

verdict finding them guilty of violating the Hobbs

Act, 18 U.S.C. § 1951. [FNI] We affirm their

convictions, but remand this case to allow the

defendants’ their right to allocution at the sentencing

hearing.

FNl. § 1951. Interference with commerce by

threats or violence "(a) Whoever in any way or

degree obstructs, delays, or affects commerce or

the movement of any article or commodity in

commerce, by robbery or extortion or attempts or

conspires so to do, or commits or threatens physical

violence to any person or property in furtherance of

a plan or purpose to do anything in violation of this
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section shall be fined not more than $10,000 or

imprisoned not more than twenty years, or both.

***

"(2) The term ’extortion’ means the obtaining of

property from another, with his consent, induced by

wrongful use of actual or threatened force,

violence, or fear, or under color of official right.

"(3) The term ’commerce’ means commerce within

the District of Columbia, or any Territory or

Possession of the United States; all commerce

between any point in a State, Territory, Possession,

or the District of Columbia and any point outside

thereof; all commerce between points within the

same State through any place outside such State;

and all other commerce over which the United

States has jurisdiction.

I.

The majority of the evidence introduced at trial

was gathered through the use of taped conversations

between Jack Walsh, the government’s key witness,

and the defendants Tuchow and Farina. On appeal,

the defendants dispute the inferences to be drawn

from the statements recorded on tape.

Shortly after Jack Walsh purchased a home

remodeling company named J.C. Construction in

1979, the FBI approached Walsh and informed him

that they had evidence of his participation in a bank

fraud. Because of this evidence, Walsh agreed to

cooperate with the FBI which was conducting

several other fraud investigations in Chicago in late

1979. To aid in these investigations, the FBI placed

listening and recording devices throughout Walsh’s

office and in his telephone. In early 1980, Walsh

learned of the Kenton Court condominium

rehabilitation project *859 from a friend in the

construction business and immediately contacted

Kaplan, a partner in the project to express his

interest in the rehabilitation venture. The other

individuals who comprised the Kenton Court

partnership were Messrs. Radek and Golding, both

of whom testified at trial. After examining the

project’s blueprints, Walsh concluded that the

project did not meet the City of Chicago building

code requirements as the building did not have

enough fire exits (although he apparently did not

inform the Kenton partners of his observations).

[FN2] Walsh then contacted the FBI and told them
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that he needed a building permit for a job which, in

his opinion, did not meet the Chicago building code

requirements and that he would contact a friend, the

defendant Farina, to get the permit "fixed."

FN2. After his initial meeting with Tuchow, Walsh

entered into a contract with the Kenton partners on

June 9, 1980 to act as the general contractor for the

condominium rehabilitation project.

On May 20, 1980, Walsh called Farina and

arranged to meet with him at a Chicago restaurant

on the following day, May 21, 1980. When he met

Farina on May 21, Walsh told him that he needed

his help "in getting a building permit through" since

the building had "some violations in it." Walsh

testified that Farina promised to help for a $2,000

fee and warned Walsh that "now this may cost you a

little more you know, whatever the situation takes."

Farina, who at the time was the Deputy

Commissioner of Sanitation for the City of Chicago,

then suggested that he would have to bring the ward

committeeman for the area, the defendant Tuchow,

into the deal. Later during this May 21

conversation, Farina made several incriminating

statements referring to the expected payoffs,

including "for God’s sake, don’t tell people what

you give me" and "I’ll take it from here. Cause I

wanna drop the money first." On June 3, Walsh

again met with Farina and gave him $2,000, which

was supplied to Walsh by the FBI; and at that time

Farina warned Walsh not to show the money or it

would "kill us all." Farina then telephoned

Tuchow’s office and told Tuchow that he had a

client with a building permit problem for Tuchow

and told him that "since it’s in your ward, I think

you should handle it." [FN3] When Walsh again

met with Farina on June 4, at Farina’s office in city

hall, Farina explained to Walsh that he had spoken

with several of his contacts who had indicated that

Tuchow was not powerful enough to obtain the

building permit. Farina suggested that Walsh wait

until Farina was elected alderman in the fall,

however, Walsh declined and asked to see Tuchow,

to which Farina responded "if you want to take that

chance, we’ll take it." Farina and Walsh then

walked to Tuchow’s office. On the way Farina

asked Walsh for another $1,000 for Tuchow and he

also informed Walsh that it could cost "at least

$10,000 " to obtain the building permit.

FN3. Farina further explained to Walsh "he’ll take
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it from there. He’ll take it from there, and that’s it

. We got the right connection. Now if he can’t

do it, nobody can do it." Farina also told Walsh

not to use his name with anyone because of the FBI

investigations taking place in Chicago at that time.

Farina and Walsh arrived in Tuchow’s office,

where Tuchow explained that his price for the

building permit "won’t be exorbitant, but it will be

substantial." Tuchow also informed Walsh that

others would have to be involved. After the

meeting, Farina told Walsh that it would cost more

than the $10,000 he had previously quoted and that

he needed another $1,000 to get Tuchow "going on

finding out whoever he has to find out to fix the

permit."

On June 11, after receiving money from the FBI,

Walsh gave Farina $1,000 to be passed on to

Tuchow. During this meeting, Farina again

cautioned Walsh not to mention any names since

two other aldermen had recently been convicted for

fixing a building permit. Farina told Walsh that

Tuchow’s fee for help in obtaining the permit would

be approximately $1,000 per condominium unit or

$47,000.

*860 In the meantime, the Kenton Court

partnership had applied for a Federal Housing and

Urban Development loan guarantee commitment of

$1.5 million to help finance the project. The

application for the guarantee needed to be submitted

by June 27, 1980. Thus, Radek, one of the partners

in the project, met with Walsh during the week of

June 11th to express his concern about the time it

was taking to obtain the building permit. Walsh

reassured Radek that he would obtain the permit

since he had earlier paid money to Farina and

Tuchow; Radek responded that he did not believe

any payments were necessary since the project was

legitimate. On June 25, Tuchow called Walsh and

told him that it looked as if the permit would go

through. Walsh explained to Tuchow the

emergency facing the Kenton Court partners

concerning the HUD deadline and Tuchow

responded that he would supply Walsh with a letter

the next day authorizing Walsh to begin demolition

work. During the conversation, Walsh told Tuchow

that Farina had quoted a price of $47,000 for

Tuchow’s assistance; Tuchow responded by asking

whether he (Walsh) had given Farina the $1,000

payment and Walsh answered in the affirmative.
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Later that day Walsh spoke with Golding, one of the

Kenton Court partners, and explained that he had

made payoffs to various officials for the project and

that more money was expected. On June 26, Walsh

went to City Hall to pick up the letter authorizing

the demolition work. Tuchow and Walsh began to

discuss the fee to be paid and Tuchow stated that

"well, Louis shouldn’t be setting prices I don’t

think I discussed that with him"; he then stated "I

think Louie [Farina] misunderstood me. I told him

a job like this here, to get you cleared in everything

to go ahead. Got to be worth at least fifty up front. "

Tuchow then inquired, "when can some of this come

in" to which Walsh replied, "when you want it."

Walsh then agreed to pay Tuchow the following

week after Tuchow returned from vacation. Walsh,

Tuchow, and Noonan, an employee in the City’s

building department, then arranged for a demolition

authorization letter to be issued the next day.

It was at this time that the FBI caught wind that

Walsh was involved in another bank fraud scheme

and directed him to withdraw from the Kenton Court

project. As a result, Walsh informed Farina and

Tuchow that he could not go forward with the deal

because the Kenton partners were not willing to pay

Tuchow’s fee and refused to repay Walsh the money

he had already paid out. Tuchow responded "that’s

okay, we’ll just stop the job." Tuchow also

informed Walsh that he did not want to deal with the

partnership because "I don’t even know them."

Tuchow then explained to Walsh that he had put him

in a bad spot since he (Tuchow) had already

promised "the guy over there" (supposedly referring

to Noonan) "a lot more than a couple of grand."

Walsh apologetically offered that "if it takes 5 if

it takes 10 uh, I’ll do that and I don’t wanna, I don’t

wanna embarrass myself. " Tuchow accepted the

$10,000 offer, "if you can get me 10 I’ll just

have to spread that around." In another

conversation that same day, Walsh asked Tuchow

what would happen if the Kenton partnership

attempted to obtain a permit on its own and Tuchow

responded "It’s up to them if they want to go

out, they won’t get it though. "

Over the next several weeks, Walsh began to

make periodic payments on the $10,000 promise.

On July 24 Walsh made a $2,000 payment to

Tuchow and on July 30 he made a $1,000 payment.

On October 21, Walsh made another $1,000

payment to Tuchow. During this meeting Walsh
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asserted that he had paid Tuchow $4,000, $3,000

directly and $1,000 through Farina. Tuchow

expressed his frustration to Walsh about Farina’s

greed explaining that Farina had only given Tuchow

$500 of the $1,000 payment intended for Tuchow,

while he (Tuchow) had fairly split the proceeds of

an earlier payment with Farina.

Sometime in mid-July, 1980, after Walsh

informed the Kenton Court partners that he was

withdrawing as the general contractor *861 from the

project, one of the partners, Radek, went to City

Hall in an attempt to obtain the building permit.

There he met Noonan, an employee in the City

Building Department, who refused to issue a permit

to Radek. Noonan told Radek that the permit had

been paid for and was in Walsh’s name. When

Radek offered to pay the $250.00 permit fee,

Noonan told Radek that he could only obtain the

permit if Walsh agreed to the transfer. Noonan,

testifying at trial, stated that he had been instructed

by Tuchow not to authorize any transfer of the

building permit at that time. Golding, called by the

government as a hostile witness, testified that at a

Kenton Court partnership meeting they agreed to

contact Tuchow to see what could be done

concerning obtaining the building permit. [FN4]

During Golding’s meeting with Tuchow, Tuchow

demanded $50,000, but the partnership refused to

pay this amount. Golding and Tuchow subsequently

settled on a $25,000 payment which was to be

characterized as a legal fee. Golding, in his

testimony to the Grand Jury which was later

admitted at trial, told Tuchow that he felt as if he

was being extorted to which Tuchow replied that he

needed the money "to take care of some people." In

the fall of 1980, the Kenton partnership retained

another general contractor to begin work on the

project. After the general contractor told Golding

that the plans were inadequate, Golding responded

by telling the contractor not to worry about it since

he had "people downtown that would take care of

it." [FNS] Late in the fall of 1980, after the

partnership had agreed to pay Tuchow $25,000, the

building permit was issued by the. building

department.

FN4. Golding testified that the idea to contact

Tuchow came from one of his son’s friends who is

an attorney in Chicago and had ties to Tuchow.

FN5. The trial court judge allowed in this evidence
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since it was offered not to prove the truth of the

matter asserted but rather to prove the fact that the

statements were made by Golding in order to

establish his state of mind. The jury was instructed

that it was to consider the testimony in that light.

[1] Based upon this evidence the Grand Jury

returned a seven-count indictment. In Count I,

Tuchow was indicted for conspiring to extort money

from the Kenton Court partnership and from Jack

Walsh. Tuchow was also indicted for separate acts

of attempting to extort money from the Kenton

Court partnership (Count VII) and from Jack Walsh

(Counts IV, V, and VI). Farina was also indicted

for conspiring with Tuchow to extort money (Count

I) and two separate acts of extortion of money

(Counts II, III). The jury returned a verdict of

guilty on all seven counts. Tuchow was sentenced

to concurrent terms of eight years while Farina was

sentenced to concurrent terms of four years on each

of the counts contained within the indictment.

During the trial, over the defendants’ objections,

the district court judge allowed certain "other acts"

evidence under Fed.R. of Evid.Rule 404(b). On

appeal, both defendants claim that the "other acts"

evidence was improperly admitted. Further,

Tuchow alleges that the district court erred in

admitting hearsay evidence of taped conversation

between Farina and Walsh prior to Walsh being

introduced to Tuchow. The defendants’ other

grounds for reversal include claims that there was

insufficient evidence to support the charges of

conspiracy and attempted extortion and further that

the evidence was insufficient to establish a nexus

between interstate commerce and the extortion

payments made by Walsh (Counts IV, V, VI).

II.

A. "Other Acts" Evidence.

Both Farina and Tuchow complain that the district

court erred when it allowed receipt of "other acts"

evidence under Fed.R.Evid. Rule 404(b). [FN6]

Specifically, Tuchow *862 argues that the court

erred when it received in evidence a tape recorded

conversation between Tuchow and his barber, a Mr.

Herzog, wherein Tuchow allegedly offered to bribe

a municipal court judge to dismiss a speeding ticket.

Farina also argues that the court erred in admitting a

taped conversation between himself and Walsh
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wherein Farina agreed to find a government job for

Walsh’s nephew for $2,500 and fix a drunken

driving ticket for Walsh’s uncle for $1,000.

FN6. Rule 404(b) states: "Other crimes, wrongs, or

acts. Evidence of other crimes, wrongs, or acts is

not admissible to prove the character of a person in

order to show that he acted in conformity therewith.

It may, however, be admissible for other purposes,

such as proof of motive, opportunity, intent,

preparation, plan, knowledge, identity, or absence

of a mistake or accident."

"According to Rule 404(b), evidence of other acts

cannot be introduced to establish the defendant’s

bad character or to show his propensity to commit

the act in question simply because he committed a

similar act in the past. "

United States v. Chaimson, 760 F.2d 798 (7th

Cir.1985). Rather, this "other acts" evidence is

admissible only if:

"(1) The evidence is directed toward establishing a

matter in issue other than the defendant’s

propensity to commit the crime charged, (2) the

evidence shows that the other act is similar enough

and close enough in time to be relevant to the

matter in issue ..., (3) the evidence is clear and

convincing, and (4) the probative value of the

evidence is not substantially outweighed by the

danger of unfair prejudice. "

Id. at 804, quoting United States v. Shackleford,

738 F.2d 776, 779 (7th Cir.1984); see also United

States v. Stump, 735 F.2d 273, 275 (7th Cir.), cert.

denied, --- U.S. ----, 105 S.Ct. 203, 83 L.Ed.2d

134 (1984); United States v. Kane, 726 F.2d 344,

348 (7th Cir. 1984).

[2] Herzog testified that he contacted Tuchow

after receiving a speeding ticket in late 1980. In one

of the conversations, Tuchow told Herzog that he

had discovered the name of the presiding judge on

the case and offered to " give him a little, you know,

something." In a later conversation, he told Herzog

that he had talked to the judge and instructed Herzog

to tell the court clerk that "Mr. Tuchow is your

lawyer and he’s going to try to get out here [to the

court]." Tuchow also stated that "the judge got

your name, so he will take care of it." Herzog

testified that Tuchow did not represent him as an

attorney during his traffic court appearance and that

he could not remember the outcome of the case.
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Rule 404(b) states that other acts evidence may

"be admissible for other purposes, such as proof of

motive, opportunity, [or] intent At trial,

Tuchow did not deny the fact that he discussed and

received money for his efforts in obtaining the

building permit. Rather, he characterized these

discussions with Walsh and Golding during opening

argument and throughout the trial as legitimate

exchanges concerning his attorney fees for

representing their interests in obtaining the building

permit. Intent became an issue once Tuchow

characterized his discussions as a legitimate

exchange concerning his attorney fees. See United

States v. Price, 617 F.2d 455, 459 (7th Cir.1979)

(issue of intent raised during opening argument

opens the door to Rule 404(b) evidence). Since

Tuchow’s defense at trial related directly to the issue

of his intent, the discussion between Herzog and

Tuchow where Tuchow contemplated bribing a trial

court judge in order to fix a traffic ticket was

relevant in assessing Tuchow’s characterization of

his discussions with Walsh and the members of the

Kenton partnership. Thus, the first factor in

assessing the admissibility of evidence under Rule

404(b) is satisfied.

This "other act" evidence is also “similar enough

and close enough in time to be relevant ...." The

conversations with Herzog occurred in late 1980,

during the period the application for the building

permit was pending. Tuchow contends that the

conversations concerned what could be characterized

as a bribery attempt and since he was prosecuted for

extortion and not bribery his conversations with

Herzog were too dissimilar for purposes of

comparison. We disagree. Tuchow’s defense rested

on his assertion that his relationship between Walsh

and the Kenton partnership was only one of attorney

and client. The government sought to prove that

Tuchow *863 did not regard this relationship as

anything approximating an attomey-client

relationship. In this regard, evidence of his

conversation with Herzog concerning bribing a

municipal court judge to fix Herzog’s traffic ticket

was relevant as Tuchow had proposed to take care of

the problem not by legitimately representing Herzog

at his trial but by contacting the judge and " giving

the judge a little something," which Herzog believed

to mean money. The similarity between this

conduct and Tuchow’s discussions with Walsh and

Golding over his "fee" for helping them obtain a

building permit is that Tuchow did not undertake to
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represent these parties as an attorney, but sought to

improperly influence particular governmental

decisions, whether it be handling a traffic ticket or

obtaining a building permit, through the use of

money. Both the "other act" evidence and offense

charged in this case focused on the conduct of

Tuchow. Both acts concerned discussions of

distributing money in order to influence an office

holder’s actions. "The degree of similarity is

relevant only insofar as the acts are sufficiently alike

to support an inference of criminal intent The

prior acts need not be duplicates of the one for

which the defendant is now being tried." See

United States v. Radseck, 718 F.2d 233, 236-37

(7th Cir.1983) citing United States v. O’Brien, 618

F.2d 1234, 1238 (7th Cir.), cert. denied, 449 U.S.

858, 101 S.Ct. 157, 66 L.Ed.2d 73 (1980). [FN7]

FN7. Tuchow compares this case to United States

v. Dothard, 666 F.2d 498 (11th Cir.1982), which

held, in part, that admission of other acts evidence

constituted reversible error. Dothard involved a

defendant who allegedly falsely filed a United States

Army Reserve Enlistment Form; however, the

defendant in that case denied filling out the form

and denied any knowledge of the false answer by

the person who did in fact fill out the form. Thus,

that case is readily distinguishable since the

defendant Dothard denied the act of filling out the

form itself. In this case, Tuchow does not deny the

discussions concerning the money to be paid for his

help in obtaining the building permit. Rather, it is

the characterization of those discussions, which

directly impacts upon Tuchow’s intent and, thus, his

guilt or innocence. See also, Shackleford, 738 F.2d

at 782.

The third factor to be considered under Rule

404(b) is whether evidence of the other acts was

clear and convincing. In this case, the conversations

between Herzog and Tuchow were recorded on tape

and Herzog testified that he logically assumed

Tuchow’s reference to "giving the judge a little

something" meant money. Tuchow argues that since

Herzog was in fact fined by the trial court for his

speeding offense, albeit minimally, there is no

evidence that a bribe took place. However, the

government offered this evidence not to establish the

fact that the defendant had completed an act of

bribery, but to demonstrate that Tuchow believed,

as he told Herzog, that he was capable of fixing the

case. The fact that Tuchow’s statements were
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recorded on tape provided direct evidence of the

other act evidence and, thus, the clear and

convincing standard was met in this case. See

United States v. Dolliole, 597 F.2d 102, 107 (7th

Cir.1979) (direct evidence of defendant’s

participation in other acts satisfies the clear and

convincing standard); see also, United States v.

Hyman, 741 F.2d 906, 913 (7th Cir.1984).

[3] Finally, if all the other factors are satisfied,

the judge must also be convinced that any prejudice

from admission of this evidence is outweighed by its

probative value. This determination, involving a

Fed.R.Evid. Rule 403 determination balancing the

prejudice against the evidence’s relevance, is

reversible only if the district court abused its

discretion. See, e.g., United States v. Falco, 727

F.2d 659, 665 (7th Cir.1984); United States v.

Weidman, 572 F.2d 1199, 1201-02 (7th Cir.1978),

cert. denied, 439 US 821, 99 S.Ct. 87, 58

L.Ed.2d 113 (1978). In this case the district court

conducted a separate hearing, weighed all of the

evidence and, after admitting the evidence,

specifically instructed the jury as to the limitations

on its use. In our review of the record, we find no

abuse of discretion. [FN8] Thus, we hold that

Herzog’s testimony *864 and the taped

conversations between Herzog and Tuchow were

properly received in evidence under Rule 404(b).

FN8. Tuchow also argues that the district court

judge failed to make an explicit finding under Rule

403 and thus the fourth factor under the Rule 404(b)

analysis is lacking. However, as this court stated in

United States v. Hyman, 741 F.2d 906 (7th

Cir.1984), the "trial court’s evidentiary rulings are

’within its sound discretion and must be accorded

great deference Further, we have refused

repeatedly to require a mechanical recitation of Rule

403’s formula, on the record, as a prerequisite to

admitting evidence under Rule 404(b)." Id. at 913

(citations omitted). When the correct reasons for

the ruling are apparent on the record, we will not

presume the wrong ones. See United States v.

Price, 617 F.2d 455, 460 (7th Cir.1979).

’

Farina claims that the trial judge erred when he

allowed in evidence of tape recorded conversations

between Farina and Walsh concerning an agreement

that Farina would arrange a job in city government

for Walsh’s nephew for $2,500 and would fix a

drunk driving citation for Walsh’s uncle for $1,000.

Page 9

These conversations were recorded on tape and took

place in late 1980 and early 1981.

[4] Farina’s intent, just as Tuchow’s, also was an

issue at trial. In a Hobbs Act prosecution, "the

government is required to prove criminal intent on

the part of the accused." United States v. Price, 617

F.2d 455, 460 (7th Cir.1979). At trial, Farina did

not dispute the fact that discussions took place

concerning the exchange of money; rather, he

disputed the meaning to be attached thereto. One of

Farina’s defenses was that he was not engaged in

any conspiracy with Tuchow; rather, as suggested

in his counsel’s opening argument, Farina was

merely "conning" Walsh out of some money. Id. at

459 (issue of intent raised during opening argument

opens the door to Rule 404(b) evidence during

government’s case-in-chief); Shackleford, 738 F.2d

at 781 (evidence of other acts may be admissible

during government’s case-in-chief where defendant

raises issue of intent). [FN9] The evidence that

Farina obtained a job for Walsh’s nephew for

$2,500 and fixed a drunk driving ticket for another

$1,000 was relevant in establishing that Farina did

not intend to "con" Walsh. This evidence indicated,

similar to obtaining the job for Walsh’s nephew and

fixing the drunk driving ticket, that Farina intended

to follow through on his promise to help Walsh

obtain the building permit. Thus, the "other acts"

evidence was relevant in establishing his intent to

engage in a conspiracy with Tuchow in order to

obtain the illegal permit.

FN9. During trial, the defense counsel cross-

examined Walsh attempting to demonstrate that

Farina did not intend to engage in a conspiracy with

Tuchow as he (Farina) believed he was simply

introducing Walsh to Tuchow in order for the two

to establish an attorney-client relationship. During

closing argument, Farina’s counsel argued that

Farina did not act with an unlawful intent since

Farina believed that he was introducing Walsh to

Tuchow so that Walsh could obtain legitimate legal

services from Tuchow. This line of defense was

developed after introduction of the other acts

evidence.

[5][6][7] Moreover, it is uncontested that the

evidence of Farina’s other acts was clear and

convincing since the tape recordings provided direct

evidence that Farina obtained a job for Walsh’s

nephew and fixed the traffic ticket. This type of
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conduct of bribing government officials is

indistinguishable from obtaining an illegal building

permit from government officials. Finally, the

district court did not abuse its discretion in

admitting the "other acts" evidence. The court

properly instructed the jury regarding the parameters

within which this evidence could be considered,

concluding with: "it is very important that you

understand the very limited purpose of this

evidence; first consider it only as to the defendant

Farina; secondly, consider it only on the question of

what Farina’s knowledge and intent were in the case

that is on trial here ...." Although Farina argues

that the time occupied at trial concerning the "other

acts" evidence (45 pages of transcript) was much

greater than the time spent proving his direct

involvement in the crimes charged in the indictment

(30 pages of transcript), the point where so much

other act evidence was introduced as to prejudice his

defense was not reached in this case. Thus, the

district court did not *865 err in admitting evidence

of Farina’s previous bribes under Rule 404(b).

[FNlO]

FNlO. Tuchow argues that because the district

court allowed in "other acts" evidence as to Farina,

the district court should have granted Tuchow’s

motion for severance of his trial. However, a

motion for severance under Fed.R.Crim.P. Rule 14

is committed to the discretion of the district court

and its decision will only be reversed upon a

"strong showing of prejudice" to the moving

defendant. United States v. Dalzotto, 603 F.2d

642, 646 (7th Cir.1979). The defendants must

show that their joinder deprived them of a fair trial.

United States v. Percival, et al., 756 F.2d 600, 610

(7th Cir.1985). After a review of the record, we

hold that the court did not abuse its discretion in

denying the severance motion given the clear

language contained in the court’s limiting

instructions that the evidence as to Farina’s other

acts was to be considered against Farina only. See

id.

B. State of Mind Testimony.

Tuchow was also indicted for and convicted of

attempting to extort $25,000 from the Kenton Court

partnership (Count VII). At trial, the government

introduced the testimony of Golding and Radek, two

partners in the partnership, under the state of mind

exception to the hearsay rule, Fed.R.Evid. Rule

Page 10

803(3). [FN11] The jury was also instructed that

the testimony of Radek and Golding was offered to

establish their state of mind at the time of the

extortion attempt during the summer of 1980 and

not to prove any of the matters asserted therein.

FNll. Federal Rule of Evidence 803(3) provides:

"The following are not excluded by the hearsay

rule, even though the declarant is available as a

witness: "(3) Then existing mental, emotional, or

physical condition.--Statement of the declarant’s

then existing state of mind, emotion, sensation or

physical condition (such as intent, claim, motive,

design, mental feeling, pain, and bodily health), but

not including a statement of memory or belief to

prove the fact remembered or believed unless it

relates to the execution, revocation, identification or

terms of the declarant’s will."

One of the conversations that Tuchow found

particularly objectionable occurred on June 19, 1980

between Walsh and Radek. Walsh testified that

during this conversation he informed Radek that he

had paid money to Tuchow and Farina to obtain the

permits. Radek responded that he did not believe

that the partnership had to pay bribe money since

the deal was legitimate. Tuchow also objected to

Radek’s testimony that Walsh had told him that he

(Walsh) had paid $2,000 to Farina and $1,000 to

Tuchow; Radek further testified that since he

believed the deal was legitimate there was no need

for the partnership to make payments to city

officials. Radek also testified that he went to the

building commissioner’s office to obtain the permit

but that Mr. Noonan, an employee in the city’s

building department, denied him the permit

explaining that a fee had been paid for the permit

and he would need a document from Walsh

assigning the permit to him. Radek offered to pay

the $250.00 fee for the permit, but Noonan refused

to accept the offer. Radek returned to his office and

discussed the deal with one of his partners, a Mr.

Kaplan, while expressing his belief that the building

permit was being blocked because certain promised

payments had not been made. The defendants

objected to this testimony as inadmissible hearsay.

Finally, Tuchow objected to introduction of a taped

conversation between Walsh and Golding on June

25, 1980, discussing Walsh’s progress in obtaining

the building permit. During this conversation,

Walsh told Golding that he had to "drop a little here

and drop a little there," to which Golding responded
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"oh I know that" and "you don’t get nothing done in

Chicago without that." Walsh also explained to

Golding that he had to pay $2,000 to Farina and

$1,000 to Tuchow and Golding responded “oh,

yeah. Everybody is on our side. " [FN12]

FN12. The text of the conversation is as follows:

WALSH: "You know how the situations work

down at City Hall, so I wound up uh I hadda drop a

uh two grand to Louie and then a thousand to

Marty and then uh, you know, to get the show on

the road. So I’m drop, you know, and then uh he

came back with another figure. I said look, you do

what you have to do and get this baby goin so we

get some uh work done there. Now the Alderman

is definitely interested in seeing that thing

improved. GOLDING: "Oh, yeah. Everybody is

on our side. WALSH: "So what happened is that

Marty, Marty is the committeeman there.

GOLDING: "Humm. WALSH: "So how can you

beat it? GOLDING: "Yeah. WALSH: "You

know he’s my guy. GOLDING: "Marty Tuchow?

WALSH: "Tuchow, yeah."

*866 [8] In a Hobbs Act prosecution under 18

U.S.C. § 1951, the government must establish not

only the victim’s state of mind at the time of the

alleged extortion but also the intent of the

defendant.

"In a Hobbs Act prosecution for extortion under

color of official right, the government must prove

that the victim paid money to the defendant

because of the defendant’s official position.

Evidence of the victim’s state of mind is thus an

essential element of the government’s case. See

United States v. Braasch, 505 F.2d 139, 151 (7th

Cir.1974), cert. denied, 421 U.S. 910, 95 S.Ct.

1561, 43 L.Ed.2d 775 (1975). In addition the

government must prove criminal intent on the part

of the accused. See United States v. Adcock, 558

F.2d 397, 402 (8th Cir.), cert. denied, 434 U.S.

921, 98 S.Ct. 395, 54 L.Ed.2d 277 (1977)."

Price, 617 F.2d at 459. Radek’s and Golding’s

testimony that they believed they were being

extorted established the victim’s state of mind and

thus one of the elements of the offense. [FN13]

FN13. Further, the testimony of Radek and Golding

was relevant evidence as to Tuchow’s intent.

Certainly, if Radek and Golding testified that they

believed the requested payments were for legitimate

lawyer fees, Tuchow’s claim of innocence would
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seem to be reasonable. Conversely, if they

believed payments were being made because the

defendants were city officials and that more

payments were being demanded this would provide

relevant evidence as to whether Tuchow viewed his

demand for payment as an extortion attempt or as

legitimate lawyer fees.

[9][10] Tuchow, however, specifically complains

that since it was Walsh who conveyed the

information to Radek and Golding as to the progress

made in obtaining the building permit, it was not he,

but Walsh who induced their states of mind and thus

this testimony should not have been allowed as it

was untrustworthy. Admittedly, if Walsh had been

Tuchow’s agent or had Tuchow spoken directly to

Golding and Radek, then their testimony would have

been admissible under Fed.R.Evid. Rule

801(d)(2)(A) as an admission of a party opponent.

[FN14] However, Golding’s and Radek’s testimony

definitely reflected their state of mind at the time of

the alleged extortion attempts during the summer of

1980 and thus was admissible under Fed.R.Evid.

Rule 803(3). Tuchow’s complaint that the

information which induced their state of mind was

relayed to Golding and Radek by Walsh rather than

Tuchow is of no consequence since the essential

information-—that Tuchow had requested payments

be made in order to get the permit and that more

payments would be required--was correctly

conveyed by Walsh to Radek and Golding as

evidenced in the taped conversations between

Tuchow and Walsh and Farina and Walsh. [FN15]

The indicia of reliability, *867 which is not present

in many hearsay situations, is certainly provided in

the taped conversations revealing the details of the

extortion scheme. Because the record indicates that

the information concerning the payments made to

Tuchow and Farina was accurately conveyed to

them, it is clear that their "state of mind" was

induced by accurate information. Contrary to

Tuchow’s assertion that such evidence effectively

directs the verdict against him, this evidence

establishes only one of the elements of the crime--

the victim’s state of mind. The defendant can still

defend his case by demonstrating he did not have the

requisite intent. Accordingly, we hold that the

district court did not abuse its discretion in allowing

this state of mind evidence to be introduced at trial.

[FN16]

FN14. Tuchow cites United States v. Summers, 598
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F.2d 450 (5th Cir.1979) to support his position that

Golding’s and Radek’s testimony should have been

excluded. In Summers, testimony detailing

conversations between an FBI informant and one of

the victims of the defendant’s extortion scheme was

admitted at trial. The Fifth Circuit held that the

district court erred in admitting this evidence, but

found the error to be harmless given the abundance

of properly admitted evidence establishing guilt.

Our case is distinguishable from Summers on two

grounds. First, the Summers decision noted that the

evidence of the conversations was offered to prove

the truth of the matter asserted therein and thus

should have been excluded as hearsay. In this case,

as the jury was instructed by the district court, the

evidence was not offered to prove the truth of what

was asserted by Radek’s and Golding’s statements,

but rather to prove the victims’ state of mind.

Further, Summers did not analyze whether the

evidence would have been admissible under the

hearsay exception for state of mind evidence,

Fed.R.Evid. Rule 803(3). In this case, the evidence

was clearly admitted to demonstrate the state of

mind of the victims, Golding and Radek, two

partners in the Kenton Court Partnership.

FN15. As detailed in the fact section of this

opinion, the taped conversations between Tuchow

and Walsh demonstrate that Tuchow demanded that

an additional $47,000 be paid by Walsh and the

partnership. Further, Tuchow asked Walsh whether

he had paid the $1,000 to Farina intended for

Tuchow. This information was correctly conveyed

by Walsh to the Kenton partners. In fact, the only

misinformation conveyed by Walsh to Radek was

the fact that he made payments to Tuchow and

Farina totalling $5,000, when in fact he had spent

only $3,000 at the time.

FN16. Tuchow also complains of the limiting

instruction given to the jury prior to its

consideration of the state of mind evidence. The

contested portion of the instruction is as follows:

"Now, one of the questions you are going to have

to decide is were these legal fees or were

they extortion payments that were being requested?

"Now, what they were depends in large part upon

the intent of these defendants [t]hat is really the

principal question that you are going to have to

decide.... "One of the things that is relevant to that

question is what was the state of mind of these

developers. What was the effect of what was said

Page 12

on their minds? "Now you have heard tapes and

you are going to hear some more tapes now that

have a bearing on that latter question: What was

going on in the mind of Mr. Golding when this

$25,000 was being discussed ...? "Now that doesn’t

mean that this is necessarily the same way Tuchow

regarded it, or Farina regarded it. It doesn’t mean

that at all. He might have had a misunderstanding.

That would be, of course, for you to decide, but it

is, nonetheless, relevant for you to know or hear

evidence of what it was these people were saying at

the time." The judge completed the instruction by

cautioning the jury that certain of the taperecorded

statements were not offered to prove the truth of the

matter asserted but only to indicate the state of mind

of the declarant. Tuchow’s argument that this

instruction somehow prejudiced his case is meritless

for two reasons. First, although he objected to the

introduction of the evidence he never registered any

objection to the language used by the court in the

limiting instruction. Second, contrary to Tuchow’s

suggestion, this instruction did not direct a verdict

against Tuchow; rather, the jury was properly

instructed that the developer’s state of mind may

provide some evidence as to whether Tuchow

intended the demanded payments to truly represent

his attorney fees. See supra, note 15. Thus, this

instruction did not unfairly prejudice Tuchow’s

defense in any respect.

C. Hearsay Conversations.

[11] Tuchow contends that the district court erred

when it admitted evidence of taped conversations

between Farina and Walsh that occurred prior to the

establishment of the conspiracy between himself and

Farina. Specifically, Tuchow complains that Farina

introduced Walsh to Tuchow on June 4, 1980, and

the referred to cited conversations (May 21 and June

3) took place prior to the time Tuchow became a

part of the conspiracy through his contacts with

Farina. Tuchow argues that the evidence constitutes

hearsay when used against him and that the

coconspirator exception to the hearsay rule does not

apply because he was not a member of the

conspiracy at the time of conversations between

Walsh and Farina; thus, the district court should

have at least given a limiting instruction explaining

to the jury that these statements could not be

considered as evidence of Tuchow’s involvement

because he had not as of that date joined the

conspiracy. The statements that Tuchow specifically
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complains of occurred during the taped

conversations of May 21 and June 3, 1980 between

Farina and Walsh. During the meeting on May 21,

Farina told Walsh that it would cost Walsh $2,000

to bring someone in to handle obtaining the permit.

Farina also instructed Walsh not to mention the

terms of their deal to anyone, "for God’s sake, don’t

tell people what you give me." Farina then advised

Walsh that he would "take it from there. Cause I

wanna drop the money first." Finally, on June 3,

emploring "Don’t ever show it, don’t ever, please,"

Farina told Walsh that the $2,000 *868 payment

should be kept out of Walsh’s business records. The

government argues that these conversations were not

offered to prove the truth of the matter asserted (see

Fed.R.Evid. Rule 801(c)), and thus do not

constitute hearsay. Accordingly, the government

contends that these statements were admissible

against Tuchow. Anderson v. United States, 417

US. 211, 219-20, 94 S.Ct. 2253, 2260-61, 41

L.Ed.2d 20 (1974). [FN17]

FN17. In making its ruling on the admissibility of

the co-cOnspirator statements, the court stated at the

end of the trial: "I think there are very few so—

called co-conspirator exception statements in this

case. Offhand I can’t think of any, but there

probably are some. Most of the material to which

objection was made as hearsay was not in my view

hearsay because it wasn’t offered for the truth of

what was asserted; but if there were any statements

which were offered for the truth of the assertions

contained therein, then I find that by the greater

weight of the evidence, those statements were made

by one or the other of the alleged co-conspirators in

furtherance of the conspiracy and during the course

of the conspiracy and, therefore, they are

admissible against each of the defendants." (Tr.

1133).

In this case, Tuchow does not analyze whether the

testimony he challenged was being offered to assert

the truth of the matter therein or whether it was

offered simply as proof of some other matter.

Specifically, the statements the defendants complain

of relating to Farina’s instructions to Walsh not to

tell anyone of the pending deal and not to reflect on

his records any of the payments made to Farina,

including Farina’s request for a $2,000 payment,

were offered by the government for the sole purpose

of explaining the nature and scope of the secretive

and conspiratorial scheme to obtain the building
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permit and to establish the conspiracy itself. [FN18]

See United States v. Magnus, 743 F.2d 517, 522

(7th Cir.l984). In Magnus, our court held that

statements made by the coconspirator prior to the

time he joined the conspiracy were admissible as

non-hearsay evidence since the statements were not

offered to prove the truth of the statements offered,

but rather to set forth the illegality, nature and scope

of the anticipated conspiratorial scheme. See also,

United States v. Bobo, 586 F.2d 355, 372 (5th

Cir.l978), cert. denied, 440 US. 976, 99 S.Ct.

1546, 59 L.Ed.2d 795 (1979).

FN18. Indeed, as stated in United States v. Gibson,

675 F.2d 825, 834 (6th Cir.l982), the proffered

"statement was not hearsay under Federal Rule of

Evidence 801(c): it was not offered to show that

the substance of [the declarant’s] utterance was

either true or false. Indeed a suggestion or an

order is not subject to verification at all because

such utterances do not assert facts." In this case,

since Farina’s instructions to Walsh were not

offered to prove the truth of the matters asserted

therein, they did not assert facts subject to

verification. Thus, these statements were not

hearsay.

Further, in United States v. Santiago, 582 F.2d

1128, 1134 (7th Cir.l978), this court held that if a

conspiracy is established by a preponderance of the

evidence, statements made by one co-conspirator

during the course and in furtherance of the

conspiracy may be admissible against another co-

conspirator. Id. at 1134. In United States v. Coe,

718 F.2d 830 (7th Cir.l983), we explained that our

ruling in Santiago did not change the law in this

circuit that where the defendant later became a

member of the conspiracy statements made by a co—

conspirator during the course and in furtherance of

the conspiracy were admissible against the defendant

to demonstrate the nature and objectives of the

conspiracy which he subsequently joined. Id. at

839; [FN19] see also Magnus, 743 F.2d at 521;

United States v. Harris, 729 F.2d 441, 448 (7th

Cir.l984).

FN19. In Coe, the defendant Coe and a government

informant had extensive discussions as to a possible

drug deal. It was not until an April 15, 1982

telephone conversation that Coe told the informant

that he (Coe) had obtained a buyer. The court held

that evidence of the conversations between the

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105310 Page 121



 

768 F.2d 855

(Cite as: 768 F.2d 855, *868)

informant and Coe prior to April 15 could not be

admitted under the co-conspirator rule, Fed.R.Evid.

801(d)(2)(E), against the defendants who later

joined the conspiracy since this was insufficient

evidence to establish a "joint venture" or conspiracy

between Coe and the informant prior to this date.

See Coe, 718 F.2d at 840.

In this case, the taped conversations clearly

establishes that on May 20 Walsh *869 called Farina

to arrange a meeting to discuss obtaining a building

permit and that on May 21 Farina and Walsh met

and entered into an agreement to obtain the illegal

building permit. During the first portion of the May

21 conversation, Walsh told Farina that he needed

help in " getting a building permit through" since the

building had "some violations in it." Farina agreed

to help if Walsh paid him $2,000. He also told

Walsh that it would probably "cost you a little more

..." As required by our Coe decision, the

necessary conspiracy or "joint venture" (for

evidentiary purposes) between Farina and Walsh,

the government informant, was established by a

preponderance of the evidence at this point. Coe,

718 F.2d at 835, 840; United States v. Gil, 604

F.2d 546, 549 (7th Cir. 1979). Thus, the subsequent

statements made on May 21 and June 3 by Farina

revealing the secretive and illegal nature of the

conspiracy to obtain the building permit were

admissible. Coe, 718 F.2d 839. However, we

request that in the future district courts give a

limiting instruction stating that while such

statements may be used as evidence revealing the

nature and objective of the conspiracy, such

statements should not be used as independent

evidence establishing the defendant’s participation in

the conspiracy. The fact such an instruction was not

given in this case, however, was harmless error

since the independent evidence establishing that

Tuchow joined the conspiracy was overwhelming.

See the discussion in Section III-A of this opinion.

III.

A. Sufficiency of the Evidence——Conspiracy.

[12] Tuchow and Farina both contend that there

was insufficient evidence to support their conviction

for conspiracy to extort money under the Hobbs

Act, 18 U.S.C. § 1951. Tuchow argues that the

evidence failed to establish proof of an agreement

between Farina and himself and that based upon the
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evidence presented, it was reasonable to infer that he

was acting only as an attorney representing his client

in obtaining a building permit. Farina also argues

that he merely introduced Walsh to Tuchow as an

attorney who could represent Walsh in obtaining the

”building permit. The indictment in this case

charged that "Martin Tuchow and Louis Farina,

defendants herein, and divers [sic] other persons

known and unknown to the Grand Jury, did

knowingly, willfully and unlawfully conspire

to commit extortion ...." In order to establish a

conspiracy, the government must prove that there

was an agreement between two or more persons to

commit an unlawful act, that the defendant was a

party to the agreement, and that an overt act was

committed in furtherance of the agreement by one of

the coconspirators. See, e.g., United States v.

Roman, 728 F.2d 846, 859 (7th Cir.), cert. denied,

U.S. ----, 104 S.Ct. 2360, 80 L.Ed.2d 832

(1984); United States v. Mayo, 721 F.2d 1084,

1088 (7th Cir.1983).

[13] Tuchow’s defense at trial was that he was

simply charging a fee for his professional services in

helping Walsh and the Kenton partnership obtain a

building permit. However, sufficient evidence was

introduced to rebut this defense and establish,

beyond a reasonable doubt, that an illegal

conspiracy existed between Tuchow and Farina.

During a June 3, 1980 phone conversation between

Farina and Tuchow, Farina explained that he had a

"client" with a building permit problem and that

"since it’s in your [Tuchow’s] ward, I think you

should handle it and advise." Farina then told

Walsh, "he’ll take it from there, and that’s it

We got the right connection." The next day, Farina

introduced Walsh to Tuchow in Tuchow’s office.

Tuchow told Walsh that his fee “won’t be

exorbitant, but it will be substantial," and that

additional fees would be necessary in order to obtain

the building permit, "if I’m gonna take this over,

there might be somebody else involved, you know

We’re grown men." Prior to this June 4

meeting, Farina informed Walsh that he would need

$1,000 to pay to Tuchow and after the meeting

Farina told Walsh that the fee for the permit would

be considerably higher *870 than the $10,000

previously quoted to Walsh. On June 11, Walsh

gave Farina $1,000 to pass along to Tuchow.

Farina also told Walsh that the cost to obtain the

building permit would be approximately $47,000.

During a later taped conversation on June 25,
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Tuchow asked Walsh whether he had given Farina

the $1,000 and Walsh indicated that he had done so.

The following day when Walsh went to City Hall to

obtain the demolition authorization letter, Tuchow

affirmed that his fee would be approximately

$50,000 and that while the usual practice was to

"pay up front" Tuchow would accept the payment at

a later date since Walsh was Farina’s friend.

Finally, during a taped conversation in October of

1981, Tuchow told Walsh that Farina had given him

only $500.00 of the initial $1,000 payment made in

early June and that he (Tuchow) had given Farina

$500.00 from one of the payments that Walsh had

made in July.

Given the volume of evidence in the form of taped

conversations between Walsh and Tuchow as well as

between Walsh and Farina, the jury was justified in

rejecting Tuchow’s specious claim that the $50,000

payment represented his attorney fees for his help in

obtaining a simple building permit. When viewed

in the light most favorable to the government, there

is more than sufficient evidence in this case to

support both Tuchow’s and Farina’s convictions for

conspiracy. See Glasser v. United States, 315 U.S.

60, 80, 62 S.Ct. 457, 469, 86 L.Ed. 680 (1942).

B. Interstate Commerce.

Tuchow next asserts that there was insufficient

evidence introduced at trial to support his

convictions under Counts IV, V, and VI charging

him with attempted extortion [FN20] since Walsh

was no longer involved in the Kenton Court project

when he made payments to Tuchow and thus there

could be no effect on interstate commerce. The

Hobbs Act, 18 U.S.C. § 1951(a), provides that

anyone who "in any way or degree obstructs, delays

or affects commerce or the movement of any article

or commodity in commerce" violates the terms of

the Act. The three counts contained in the

indictment charged that on July 24, 30, and October

21, 1980, Tuchow did "attempt to affect commerce

by extortion as defined in Title 18 United States

Code section 1951(b)(2), in that Tuchow did

unlawfully obtain [$1,000] from Jack Walsh and

J.C. Construction Co. said consent being induced

by the wrongful use of fear of economic harm and

under color of official right. " [FN21]

FN20. The indictment apparently charged attempted

extortion since Walsh used FBI supplied money to
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pay off Tuchow. See United States v. Rindone,

631 F.2d 491, 493 (7th Cir.1980).

FN21. Walsh paid Tuchow $1,000 on July 30 and

October 21, 1980 and paid Tuchow $2,000 on July

24, 1980.

Walsh testified that besides performing

construction work, J.C. Construction Company also

did window and window frame replacements, and

that the window materials were ordered from firms

outside of the state of Illinois. However, the

construction portion of the business, except for the

Kenton Court project, had not landed a construction

or remodeling contract during 1980, although Walsh

testified that he continued to bid on projects until

late 1980 when the company went out of business.

When Walsh withdrew as the general contractor for

the Kenton Court project, he was replaced by

another general contractor who ordered a significant

amount of supplies from outside of Illinois.

[14] Tuchow concedes that the required interstate

commerce nexus needed to establish federal

jurisdiction in this case is de minimis. See United

States v. Mattson, 671 F.2d 1020, 1024 (7th

Cir.1982) (holding that the Hobbs Act proscribes

not only illegal acts that have an actual effect on

interstate commerce, but also "threatened or

potential effects which never materialized because

extortionate demands are met"); see also United

States v. Glynn, 627 F.2d 39, 41 (7th Cir.1980);

United States v. Price, 617 F.2d 455, 457 (7th

Cir.1979). Nevertheless, Tuchow contends *871

that no actual effect on interstate commerce was

demonstrated in this case since Walsh’s J.C.

Construction Company was not viable as it had

obtained only one construction contract, the Kenton

Court project, during the time in which Walsh

owned the company. [FN22] Tuchow further

contends that any potential effect on interstate

commerce was negated when the FBI directed Walsh

to withdraw in early July from the Kenton Court

project, prior to the time the actual extortion

payments were made. [FN23]

FN22. Walsh purchased J.C. Construction Co.

sometime in 1980.

FN23. Tuchow relies on United States v. Elder,

569 F.2d 1020 (7th Cir.1978), where our court held

that the required interstate commerce nexus was not
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established where the indictment charged a

continuing extortion and the company allegedly

extorted had earlier ceased to purchase any

materials outside of Illinois and had decided to

dissolve during the time of the alleged extortion.

For the reasons explained in this section of the

opinion, the Elder decision is inapposite in this

case.

Tuchow’s interpretation of the indictment in this

case is much too narrow since he limits his argument

to the fact that Walsh and J.C. Construction

Company’s trade in interstate commerce was not

affected by his actions. Counts IV, V, and VI of the

indictment in this case charged that Tuchow

attempted to "affect interstate commerce" when he

extorted money from Walsh. [FN24] The

indictment does not charge that Walsh and J.C.

Construction Company’s trade in interstate

commerce was affected. Rather, all counts

contained in the indictment allege that Tuchow (and

Farina) had attempted by their actions to affect

commerce, one of the requisite elements of the

offense.

FN24. The evidence presented at trial and the

instruction given to the jury concerning the required

nexus between the extortion payments and the effect

on interstate commerce are consistent with the

theory that by blocking the building permit, Tuchow

affected interstate commerce. The interstate

commerce instruction given at trial for all counts

charged in the indictment is as follows: "You may

find that the interstate commerce element of the

charge is satisfied if you find beyond a reasonable

doubt: "That some of the materials which were to

be used in the rehabilitation of the Kenton Court

project originated or would have originated outside

the state of Illinois. "In order to satisfy this element

of the offense, the government need not prove that

the defendant knew or intended that his actions

would or could affect commerce. It is only

necessary that the natural consequences of the

defendant’s acts would have been to probably or

potentially affect commerce in any minimal way or

degree. This instruction embodies the "direct"

effect theory (versus the indirect or "depletion-of-

assets" theory) in explaining the required interstate

commerce nexus. See United States v. Mattson,

671 F.2d 1020, 1023 n. 1 (7th Cir.1982). The

defendant neither objected to nor proposed any

other instruction detailing the required effect on

Page 16

interstate commerce.

[15][16] The evidence in this case, when viewed

in the light most favorable to the government,

demonstrates that during the fall of 1980, when

Walsh continued making extortion payments to

Tuchow, Tuchow attempted to block the Kenton

Court partnership’s efforts to obtain a building

permit. It was established at trial that the project,

which was undertaken by another general contractor

(in the fall of 1980 shortly after Walsh withdrew,

cost approximately $1.5 million and was built with

over $400,000 of materials from outside of Illinois.

In July, 1980, after Walsh indicated to Tuchow that

he was withdrawing from the rehabilitation project,

Tuchow expressed his dissatisfaction and told Walsh

that he owed him money because of various

commitments Tuchow had already made to other

city employees. Walsh then agreed to pay Tuchow

$10,000 of the original $50,000 negotiated

payment. [FN25] During this conversation, Walsh

informed Tuchow that the partnership was not

willing to pay Tuchow’s demanded fee, nor were

they willing to reimburse Walsh for the money

already spent. When Walsh asked Tuchow what

would happen if the partnership attempted to obtain

*872 the building permit, Tuchow responded, "it’s

up to them They won’t get it through."

Further, Noonan testified that sometime during July

and October Tuchow instructed him not to authorize

any transfer of the building permit. [FN26] Tuchow

apparently believed that by holding up the permit

during this time he was helping Walsh regain the

money that Walsh had paid to Tuchow. Further,

Tuchow had earlier expressed reluctance to deal

with the Kenton Court partnership since he did not

know the partners involved and he preferred to deal

with Walsh. The logical inference from this

evidence is that by blocking the permit during the

fall of 1980 Tuchow was attempting to force the

partnership not only to reimburse Walsh for the

money Walsh already had spent, but also to force

the partners to keep Walsh as their general

contractor. [FN27] Certainly, the jury might very

well have reasoned that Tuchow’s order to block the

partnership’s efforts to obtain the permit during the

period when Walsh was making these payments to

Tuchow had a potential direct effect of interfering

with the project and interstate commerce. Mattson,

671 F.2d at 1024; Rindone, 631 F.2d at 493.

[FN28]
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FN25. Under the Hobbs Act, as long as the

payment is made to an official because of his

position, an act of extortion, as defined in 18

U.S.C. § 1951(b)(2), is committed. See, e.g.,

United States v. Schmidt, 760 F.2d 828, 830 (7th

Cir.1985); United States v. Rindone, 631 F.2d

491, 495 (7th Cir.1980).

FN26. During the conversation in which Tuchow

and Walsh agreed on the $10,000 payment, Tuchow

told Walsh that Walsh’s withdrawing from the

project had put him (Tuchow) in a "bad spot"

because "I got Pat Noonan to go ahead and do that

for me [issue the permit] on a promise...."

FN27. The transcript of the taped conversation

between Walsh and Tuchow which occurred on

October 1, 1980, reveals: TUCHOW: "See, here’s

where we stand with that right now. The permit’s

in your name. What’s your company? WALSH:

"J.C. Construction. TUCHOW: "J.C.

Construction. And the permit is in your name. If

you wanna give them your permit you can assign it

to them. WALSH: "That’s what I thought.

TUCHOW: "Now, if they wanna go with

somebody else they’ve got to start from scratch.

They cannot get your permit. I already went up

there to make sure. WALSH: "Okay, okay.

TUCHOW: "I wanna put you in a position where

at least let’em come to you. WALSH: "Yeah.

Okay, that’s what I thought too. TUCHOW:

"That’s exactly."

FN28. In his brief, Farina adopts by incorporation

Tuchow’s argument that his conviction under

Counts II and III must be reversed as interstate

commerce was not affected by his actions.

Although not clearly set forth in his brief, we reject

his apparent challenge to the sufficiency of the

evidence on these counts. His indictment charges

that he affected commerce when he extorted money

from Walsh on June 3 and 11. At this time Walsh

was clearly acting on behalf of the Kenton Court

partnership which was about to invest considerable

sums of money in the rehabilitation project. As

indicated, the project did eventually use over

$400,000 of materials from outside the State of

Illinois. Thus, Farina’s actions did have a potential

effect on interstate commerce.

C. Kenton Court Partnership.
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[17] Count VII of the indictment charged that

Tuchow attempted to extort $25,000 from Golding

and the Kenton Court partnership. Tuchow again

argues that his relationship with Golding was one of

an attorney and client and thus there was insufficient

evidence to support the jury’s verdict under Count

VII.

In the late summer of 1980, Golding met with

Tuchow in an attempt to obtain the building permit.

During their initial meeting Tuchow originally

demanded $50,000; however, Tuchow agreed to

accept a $25,000 payment instead. Tuchow points

to the fact that Golding, who testified as a hostile

witness for the government, considered the

requested $25,000 payment as a legal fee for

Tuchow’s work in representing the partnership in

related real estate and tax matters. However, this

testimony was contradicted by Golding’s earlier

Grand Jury testimony wherein Golding testified that

he never hired Tuchow as his attorney; that he

believed he was being extorted by Tuchow’s request

for $25,000; and that be believed the partnership

would not have obtained the permit but for

Tuchow’s help. Further, Golding testified that

Tuchow told him that he needed the $25,000 to

"take care of some people." After the partners

agreed to pay this amount, the building permit was

finally issued to their new general contractor late in

the fall *873 of 1980. Viewing the evidence

presented in the light most favorable to the

government, sufficient evidence was introduced to

affirm Tuchow’s conviction on this extortion count.

IV.

Tuchow next argues that he was deprived of a fair

trial because of the court’s unprovoked hostility and

bias toward his defense counsel. He also claims that

the jury was improperly instructed with respect to

the issue of reputation evidence and that he was

denied his right of allocution as required by

Fed.R.Crim.P. 32(a)(l).

The defendant argues that the court expressed such

hostility toward his attorney at trial that his defense

was unduly prejudiced. The first incident occurred

when Tuchow’s attorney objected to Art Radek’s

testimony concerning what Walsh had told Radek

during an earlier meeting. The court instructed the

jury that this evidence was not being offered to

prove the truth of the matter asserted in Walsh’s
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statements made to Radek, but was instead offered

to prove the fact that the statements had been made.

The court explained to Tuchow’s attorney that "I

understand your objection is continuing. " Tuchow’s

attorney then made a series of objections during

Radek’s testimony regarding other conversations

that Radek had with Walsh, Noonan, and Kaplan.

The court instructed counsel that its same ruling

applied to these conversations. After another

objection, the court and Tuchow’s attorney engaged

in the following exchange:

MR. CROWLEY: "Your Honor, I don’t know if

it is necessary for me to repeat the objection as to

each one of these separate conversations.

THE COURT: "No, it isn’t.

MR. CROWLEY: "All right.

THE COURT: "And this is almost entirely

nonhearsay anyway, and to the extent it might

have some material that requires an instruction to

the jury, I have given that instruction.

MR. MURTAUGH: "Just so the record is clear,

Mr. Farina joins in the objection.

THE COURT: "Yes, all right. Now, the point of

handling these things in advance is to avoid

interrupting the flow of the testimony. Now, let’s

not interrupt the flow of the testimony

unnecessarily to raise objections that I have

already indicated are standing objections.

The record is clear, proceed.

MR. CROWLEY: "Your Honor, so that the

record is clear, I have a standing objection--

THE COURT: "The record is clear. Proceed,

Mr. Schweitzer.

MR. CROWLEY: "All right, thank you.

BY MR. SCHWEITZER:

"Q: Sir. when did you speak-—

THE COURT: "The record was clear before we

ever entered into this courtroom, and you know it.

" Proceed. "

The second incident occurred during the cross-

examination of Herzog, a witness who testified as to

Tuchow’s “other acts " during the time of the alleged

extortion. During this cross-examination, Tuchow’s

counsel began to ask Herzog whether he knew if

Tuchow was married, had any children, and if he

was aware that Tuchow had gone to law school late

in life. At this point, the trial court judge

interrupted (apparently the government’s attorney

was already on his feet ready to object) and

informed Tuchow’s attorney that he was not going

to allow this line of questioning since it was not
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within the scope of direct examination. When

Tuchow’s counsel attempted to explain what he was

trying to accomplish, the judge then requested a

sidebar “to see what the next question is going to

be." Tuchow’s attorney told the court that "I am

going to go to a different area, your Honor." And

the court responded "I’m going to have to screen the

questions if I cannot trust you to ask proper

questions. Come on over." At the sidebar

Tuchow’s counsel argued that since the government

attorney had asked Golding if he knew whether

Tuchow was a lawyer and a ward committeeman he

was also entitled to ask *874 Golding questions

about Tuchow’s status. The district court told

Tuchow’s counsel that his questions had nothing to

do with what was asked during direct examination

and that if he did ask such questions he would "sit"

on the attorney "good and hard in the presence of

the jury ...."

[18] After reviewing the record, we conclude that

the judge’s statements made in the presence of the

jury fail to rise to a level of prejudicial error. As to

the first incident, after the initial encounter between

the judge and defense counsel, concerning counsel’s

continuing objection, the defense counsel explained

to the district court that he had misunderstood that

the district court considered his objections to be

continuing throughout Radek’s testimony. After

hearing this explanation the district court apologized

to defense counsel for the misunderstanding and

then later explained to the jury that "I am satisfied

that Mr. Crowley was not being intentionally

disruptive. I apologized to him at that time for the

remark I made, and I now request that you too

disregard that remar ." The judge’s original

remarks did not appear to be harsh and his

subsequent apology to defense counsel and

explanation to the jury certainly eliminated any

possible prejudice.

[19] As to the second occurrence, it appears that

defense counsel was attempting to introduce

evidence of Tuchow’s background through Herzog,

as Tuchow elected not to testify in this case. The

defense counsel breached the boundary of

permissible cross-examination since these questions

were well beyond the scope of direct examination.

A trial court must necessarily be granted wide

latitude in determining the proper scope of cross-

examination, see, e.g., United States ex rel.

Blackwell v. Franzen, 688 F.2d 496, 500 (7th
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Cir.1982), and in this case the district court

determined that the defense counsel’s cross—

examination exceeded the permissible boundary.

While the district court’s comment in front of the

jury that he would have to "screen defense counsel’s

questions if I cannot trust you to ask proper

questions" appears, in isolation, to be a harsh

admonishment, our review of the record reveals that

this single comment taken in the context of the

entire three-week long trial, in which the proof of

guilt was substantial; failed to prejudice the

defendant’s case. See United States v. Sennett, 505

F.2d 774, 779 (7th Cir.1974); cf. United States v.

Blakey, 607 F.2d 779, 788 (7th Cir.1979). [FN29]

FN29. Tuchow further alleges that the district

court’s treatment of the defense counsel’s objections

during trial, as compared to that of the

government’s, indicated an unfavorable slant toward

the government’s case. However, after reviewing

the record, and specifically those areas of concern

to the defendant, we find his argument to be without

merit.

[20] Tuchow also claims that the jury was

improperly instructed with respect to the issue of

reputation evidence. During trial Tuchow had

several witnesses testify as to his good character.

The contested jury instruction read in part:

"The circumstances may be such that evidence of

good character may alone create a reasonable

doubt of defendant’s guilt, or although without it

the other evidence would be convincing.

However, evidence of good reputation should not

constitute an excuse to acquit the defendant, if the

jury, after weighing all the evidence including the

evidence of good character is convinced beyond a

reasonable doubt that the defendant is guilty of the

crime charged in the indictment. "

Tuchow relies on United States v. Leigh, 513 F.2d

784 (5th Cir.1975), where the Fifth Circuit ruled

that similar language as that italicized above was

improper and constituted reversible error.

However, in United States v. Picketts, 655 F.2d

837, 842 (7th Cir.1981), we distinguished the Leigh

case and held that the same instruction as given in

this case was proper. See also United States v.

Hyman, 741 F.2d 906, 910-11 (7th Cir.1984) citing

Picketts with approval. While we would ask that

district courts use the Seventh Circuit Pattern

Instruction which does not employ the "excuse to

acquit" language, the fact that such language *875 is
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used in the instruction does not constitute reversible

error as long as the phrase "including the evidence

of good character" is included in the instruction.

Picketts, 655 F.2d at 842; see also Fed.Crim. Jury

Instructions of the Seventh Circuit, § 3.15 (1980).

[21] Finally, we hold that since both the

government and the defendants agree that Tuchow

rand Farina were denied the right of allocution under

Fed.R.Crim.P. 32(a)(l)(C) at the sentencing

hearings, this case must. be remanded back to the

district court to allow the defendants the opportunity

to make a statement on their own behalf before the

sentence is imposed.

V.

We affirm the defendants’ convictions on all

counts and remand this case back to the district court

to allow the defendants an opportunity to exercise

their right of allocution.

END OF DOCUMENT
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IN THE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF ARKANSAS

WESTERN DIVISION

UNITED STATES OF AMERICA

V. NO. LR—CR—95-173

JAMES B. MCDOUGAL,

JIM GUY TUCKER, and

SUSAN H. MCDOUGAL v
v
v
v
v
v
v

MEMORANDUM OF THE UNITED STATES IN SUPPORT OF

ADMISSION OF TESTIMONY OF DANNY R. PITTS AND MARSHALL GRANT

REGARDING STATEMENTS OF JOHN HALEY

AND LETTERS WRITTEN ON BEHALF OF TUCKER BY HALEY

The United States of America, by Kenneth W. Starr,

Independent Counsel, respectfully submits this Memorandum of Law

in support of the admission of testimony by witnesses Danny R.

Pitts and Marshall Grant —— representatives of the Resolution

Trust Corporation —— as well as certain letters received by Pitts

and Grant. Defendant Jim Guy Tucker, through the oral and

written communications of his personal attorney, John H. Haley,

made admissions to Pitts and Grant in discussions regarding

Tucker’s outstanding $260,000 personal loan from Madison Guaranty

Savings and Loan Association ("MGSL").

Pitts and Grant should be permitted to testify as to these

statements, and the relevant documents should be admitted into

evidence. Tucker specifically authorized his attorney, Haley, to

communicate with Pitts and Grant regarding this debt and attempt

to resolve any RTC claims against Tucker. As Tucker’s authorized

agent and attorney, Haley’s written and oral statements to Pitts
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and Grant constitute admissions of a party—opponent -- Tucker --

and are not hearsay.

BACKGROUND

Pitts and Grant were employees of Financial Conservators,

Inc. ("FCI") of Tulsa, Oklahoma. FCI contracted with the

Resolution Trust Corporation ("RTC") to attempt to recover unpaid

commercial loans made by financial institutions held in

receivership by the RTC, including Madison Guaranty Savings and

Loan Association ("MGSL"). Among the outstanding debts FCI

assigned Grant and Pitts to collect was a personal loan for

$260,000 extended by MGSL to Tucker. In January 1992, Pitts

contacted Tucker personally with regard to this debt. (Exh. 1)

Over the next year, Haley communicated with Grant and Pitts on

Tucker’s behalf both orally and through written correspondence

concerning Tucker’s liability. (Exhs. 2 & 3) Tucker settled

with the RTC in March 1993.

ARGUMENT

A. Haley’s statements to Grant and Pitts

constitute admissions of a party—opponent

As Tucker’s attorney, specifically representing and speaking

for Tucker, Haley’s statements to representatives and agents of

the RTC, in the course of Tucker's negotiations with the RTC, are

not hearsay and are admissible as admissions of a party—opponent.

Federal Rule of Evidence 801(d)(2) states that "[a] statement is

not hearsay if . . . [t]he statement is offered against a party

and is . . . a statement by a person authorized by the party to

2
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make a statement concerning the subject, or a statement by the

party’s agent or servant concerning a matter within the scope of

the agency or employment, made during the existence of the

relationship." Plainly, Haley was Tucker’s agent, authorized to

make statements to the RTC on Tucker's behalf regarding Tucker's

indebtedness to the RTC. gee Letter, John H. Haley to Marshall

K. Grant (Nov. 25, 1992) (Exhibit 3) ("Jim Guy Tucker has asked

me to explore the possibilities of a settlement with you.").

Statements made by an attorney employed by a party—opponent

in the course of representing his client in a particular matter

therefore do not constitute hearsay, as attorneys are authorized

to make statements and are considered agents of the party—

opponent. See, e.g., Michael H. Graham, Federal Practice and

Procedure § 6723 (1992) ("An attorney may, of course, act as an

ordinary agent and as such make evidentiary admissions admissible

against his principal, Rule 801(d)(2)(C) and (D)") (note omitted,

collecting cases); McCormick on Evidence § 259 at 163—64 (4th ed.

1992) ("These admissions occur, for example, in letters or oral

conversations made in the course of efforts for the collection or

resistance of claims, or settlement negotiations, or the

management of any other business in behalf of the client.") (note

omitted, collecting cases).

The Eighth Circuit recognizes that statements of attorneys

speaking on behalf of their clients do not constitute hearsay.

United States v. Ojala, 544 F.2d 940, 946 (8th Cir. 1976) ("the

statements were made in an unequivocal manner by one who was
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acting as appellant’s attorney at the time, and . . . they

referred to a matter within the scope of the attorney’s

authority"); United States v. Scott, 804 F.2d 104, 108 (8th Cir.

1986) (following Qiala). As the cases collected in the treatises

cited above illustrate, the federal courts consistently follow

the same rule. See also, e.g., United States v. Brandon, 50 F.3d

464, 468—69 (7th Cir. 1995) (defendant's attorney's written

response to subpoena admissible as admission of party—opponent

under Fed. R. Evid. 801(d)(2)(D); statement did not implicate

assistance of counsel, self—incrimination or privilege issues);

United States v. Martin, 773 F.2d 579, 583—84 (4th Cir. 1985)

(defendant's attorney’s statements to IRS auditor admissible;

attorney "was authorized to make statements concerning

[defendant’s] taxes in the scope of his representation").

4
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CONCLUSION

For the foregoing reasons, the United States submits that

the testimony of Marshall Grant and Danny R. Pitts regarding

statements of John Haley, Defendant Jim Guy Tucker's attorney,

made in the course of Haley's representation of Tucker concerning

Tucker's debts to the RTC, should be admitted into evidence.

Similarly, the Court should admit the letters written by Haley to

representatives of the RTC in the course of that representation.

March 28, 1996

Little Rock, Arkansas

Respectfully submitted,

KENNETH W. STARR

Independent Counsel

WMvex—xBy:

W .V Ra ahn \)

Rod J. Rosenstein

Eric . Jaso

Office of the Independent Counsel

10825 Financial Centre Parkway

Suite 134

Little Rock, Arkansas 72211

Tel.: (501) 221-8700

5
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From: Rod Rosenstein

To: EJASO

Date: 3/31/96 3:36pm

Subject: Rule 408 Issue

Communication with FCI began when they contacted Tucker personally by telephone in 1/92. Communication

continued by phone, in person, and by letters until the debt was settled in 3/93.

The admissions we want to introduce by Tucker and Haley were in the course of these discussions, the goal of

which was to settle the outstanding obligation. They include admissions that (1) the loan was tied to other

financing; (2) Tucker did not want to buy the property; and (3) Tucker agreed to buy the property at an inflated

price in order to obtain other financing.

Tucker may claim that Fed. R. Evidence 408 prohibits admission of "conduct or statements made in compromise

negotiations." It would be very useful for us to have a case that stands for the proposition that although such

statements are inadmissible in civil suits over the amount or legitimacy of the debt, they are admissible in collateral

litigation in which the issue is not the legitimacy of the debt but the motivation for creating it. The Rule is not

intended to immunize a defendant from criminal liability for statements that he makes in the course of settlement

negotiations. The commentary to the Rule provides little help, however.

We are using this evidence to prove that (1) Tucker agreed to take out the loan only because it was tied to other

financing within the scope of the conspiracy; (2) he did not ever intend to repay the loan personally; and (3) he

knew the property was overvalued when he bought it.

Madison bought the 34 acres in 10/85 for $18,800. Tucker bought the property less than one month later for

$125,000. As 2/3 owner ofCSW Corporation Tucker bought the CSW utility in 2/86 for $1.2 million with 100%

financing; $150,000 from CMS and $1.05 million from MGSL. By 7/86, CSW was insolvent and unable to make

payments on its loans. Ultimately, the CSW loan balance was cut in half in 10/87. Tucker set up Southloop

Construction Corp. as a subsidiary ofCSW in 6/87 and then "sold" the 34 acre property to Southloop in 10/87. He

obtained an additional $100,000 cash by arranging for Southloop to mortgage the property to CMS, which therefore

had some $360,000 in debt against it.

When it came time to pay what was owed on the original $260,000 loan and he believed the scrutiny was over, Mr.

Tucker gave an explanation of this loan that was completely inconsistent with the representations he previously had

made to the MGSL Board, to his own law partners, to FHLBB examiners, and to auditors. His admissions reveal

the true nature of the conspiracy. They also are inconsistent with the representations of Mr. Tucker in this

courtroom, where he said that he was in good financial condition and didn't need to borrow money from Madison:

1. Mr. Sutton told jury in his opening statement that Mr. Tucker had willingly repaid his loans and that there was no

fraud involved. We will prove that Mr. Sutton was mistaken. Mr. Tucker did not willingly repay the $260,000

loan, and he admitted that there was fraud involved.

2. Mr. Brown stated in his cross -examination of Mr. Denton that Mr. Tucker was in good financial condition in the

fall of 1985. That also is untrue. Mr. Tucker admitted that he agreed to purchase property for an inflated price in

return for financing that he needed from MGSL.

This is strong probative evidence of Mr. Tucker's intent in his own words and the words of his authorized agent.

The jury deserves to hear the truth and F.R.E. 408 does not exclude such highly probative evidence.

CC: RAJLES, PR
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UNITED STATES of America, Appellee,

v.

Harry J. WILFORD, Appellant.

UNITED STATES of America, Appellee,

v.

Everett G. DAGUE, Appellant.

UNITED STATES of America, Appellee,

v.

Herman J. CASTEN, Appellant.

UNITED STATES of America, Appellee,

v.

Herman B. BOEDING, Appellant.

Nos. 82—1185 to 82—1188.

United States Court of Appeals,

Eighth Circuit.

Submitted Nov. 11, 1982.

Decided June 22, 1983.

Rehearing and Rehearing En Banc

Denied Aug. 1, 1983.
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FN20. Cf. United States v. Beechum, 582 F.2d 898 (5th Cir.1978), cert.

denied, 440 U.S. 920, 99 S.Ct. 1244, 59 L.Ed.2d 472 (1979):

The standard for the admissibility of extrinsic offense evidence is that

of [Fed.R.Evid.] 104(b): "the preliminary fact can be decided by the judge

against the proponent only where the jury could not reasonably find the

preliminary fact to exist."

582 F.2d at 913.

[14] In light of our discussion regarding the similarity of the prior acts

to the acts in issue here, we find the other acts to be sufficiently "similar

in kind and reasonably *450 close in time to the charge at trial" to be

admissible. See United States v. Two Eagle, 633 F.2d 93, 96 (8th

Cir.1980). We find no error in the trial court’s admission of evidence of

prior acts.

VI. Local 238’s Settlement Agreement with the NLRB.

[14] Before criminal charges were filed by the Department of Justice, the

NLRB began an investigation into the activities of Local 238 at the D & A

construction site. The investigation ended when the NLRB and Local 238 entered

into a formal settlement stipulation, whereby Local 238 agreed to cease its

disputed activities at the D & A site, and refund the fees paid by certain non-

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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union drivers. Local 238 expressly noted in the stipulation that it was not

admitting that it had violated the National Labor Relations Act.

At trial the government offered into evidence two exhibits containing the

settlement agreement, and the testimony of an NLRB attorney concerning the

Circumstances surrounding the agreement. The trial court admitted the evidence

over the defendants’ objections.

The defendants argue on appeal that evidence of the settlement stipulation was

irrelevant and immaterial, since the defendants were not parties to the

agreement, and therefore should not have been admitted. Defendants also

contend that evidence of the settlement stipulation was inadmissible under

Fed.R.Evid. 408. [FN21] The government counters that the defendants, on cross-

examination of drivers who had received the refunds, placed in issue the

circumstances surrounding the refunds, and therefore the government was

entitled to introduce evidence of the settlement stipulation to explain fully

the circumstances in which Local 238 made the refunds. [FN22]

FN21. That rule provides:

Evidence of (l) furnishing or offering or promising to furnish, or (2)

accepting or offering or promising to accept a valuable consideration in

compromising or attempting to compromise a claim which was disputed as to

either validity or amount, is not admissible to prove liability for or

Copr. (C) West 1996 No claim to orig. U.S. govt. works

710 F.2d 439 R 1 OF 2 P 51 OF 57 CTA8 Page

(Cite as: 710 F.2d 439, *450)

invalidity of the claim or its amount. Evidence of conduct or statements

made in compromise negotiations is likewise not admissible. This rule does

not require the exclusion of any evidence otherwise discoverable merely

because it is presented in the course of compromise negotiations. This

rule also does not require exclusion when the evidence is offered for

another purpose, such as proving bias or prejudice of a witness, negativing

a contention of undue delay, or proving an effort to obstruct a criminal

investigation or prosecution.

Fed.R.Evid. 408.

FN22. The government also argues on appeal that the defendants did not

object on the ground that admission of the evidence would violate rule 408,

and therefore the issue is not preserved for appeal. See Fed.R.Evid.

103(a)(1). Because we find that the evidence was admissible even assuming

the defendants properly objected, we need not reach this issue.

To determine whether the trial court properly admitted evidence of the

settlement stipulation, we must decide first, whether the evidence was relevant

to an issue in the lawsuit, and second, whether rule 408 prohibited admission

of the evidence.

During the trial, on direct examination, the government asked driver J.W. Coon

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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whether the money he used to pay Local 238’s fee came from his own pocket or

whether he was reimbursed for it. Coon responded that he was not "reimbursed"

until some time later, when Local 238 mailed him a check refunding the fee he

had paid at the D & A site.

The prosecutor asked another driver, Charles Boyd, whether he had received

anything from Local 238 after he had paid the fee and had left the D & A site.

Boyd responded that he was uncertain whether he had received a newsletter or

anything similar, but Local 238 had sent him a refund of the fees he had paid.

The prosecutor followed this response with a question as to whether Boyd had

ever received anything else from Local 238, and whether he wanted to be a

member of Local 238. On cross—examination, defense counsel asked Boyd whether

he had sent the refund to the trucking company that had paid the fee. Boyd

responded that when he received the *451 refund he was no longer associated

with the trucking company that paid the fee, so he kept the refund.

On the direct examination of Charles Higgs, another driver, the prosecutor

asked him if he knew why he received a refund from the union, and if he knew

from whom he had received the refund. Higgs answered "no" to both questions.

On cross—examination, defense counsel showed Higgs a copy of the refund check,

whereupon Higgs stated that he received the refund from the defendant Wilford,

and from Local 238.

Subsequent to this testimony, the prosecutor sought to introduce evidence of

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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(Cite as: 710 F.2d 439, *451)

the settlement stipulation "to explain the situation involving those [refunds],

why the [refunds] were made, who they went to, the amount, and generally [to]

explain to the jury under what circumstances [these refunds were] made to these

truck drivers...."

Because the defense counsel placed the refunds in issue, the government was

entitled to explain to the jury the circumstances surrounding the refunds. The

prosecutor’s questions on direct examination to drivers Coon and Boyd were not

intended to examine whether and why the drivers had received refunds; the

prosecutor inquired of Coon whether he had been reimbursed for the fee he had

paid, and inquired of Boyd whether he had received any materials or benefits

from Local 238, and whether he wanted to be a member of Local 238. When

defense counsel on cross—examination inquired of the drivers whether they had

kept the refunds themselves, and elicited a response from Higgs that the refund

had come from Local 238 and the defendant Wilford, he placed in issue the

matter of under what circumstances the refunds were made. As a result, the

government was entitled to show that the refunds in fact stemmed from an

agreement by Local 238 with the NLRB. Thus, we conclude the evidence of the

settlement stipulation was relevant to an issue in the lawsuit.

We also find that rule 408 does not bar admission of the evidence. That rule

provides that evidence of compromise or offers to compromise "is not admissible

to prove liability for or invalidity of the claim or its amount." The rule

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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expressly states that it "does not require exclusion when the evidence is

offered for another purpose...." Fed.R.Evid. 408. In this case evidence of

the settlement stipulation was offered to explain the circumstances surrounding

the refunds, not to show that Local 238 violated the National Labor Relations

Act. The defendants were further protected from any inference of guilt by the

provision in the stipulation which stated that Local 238 did not admit to any

violation by entering into the stipulation.

We therefore conclude that the trial court properly admitted evidence of the

settlement stipulation.

VII. Denial of the Defendants’ Request for Surrebuttal.

The defendants argue that a witness presented by the government during its

rebuttal brought forward new facts not raised earlier, and that the defendants

were entitled to present evidence on surrebuttal to counter the witness’

testimony and to impeach his credibility. The trial court sustained the

government’s objection to surrebuttal by the defendants.

The witness, an investigator for the NLRB, testified as to his observation of

events taking place at the Pittsburgh—Des Moines Steel Co. site (discussed in

section V supra ). The government’s stated purpose in offering the

investigator’s testimony was to show the similarity of the Pittsburgh—Des

Moines incident to the incident for which the defendants were being tried. The

defendants argue that they were entitled to present evidence in surrebuttal

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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VULCAN HART CORPORATION (ST. LOUIS DIVISION), Petitioner,

v.

NATIONAL LABOR RELATIONS BOARD, Respondent.

NO. 82—1719.

United States Court of Appeals,

Eighth Circuit.

Submitted April 12, 1983.

Decided Oct. 4, 1983.

A petition was filed seeking review of an order of the National Labor

Relations Board finding that an employer committed numerous unfair

labor practices in connection with strike. The Court of Appeals, Bright,

Circuit Judge, held that: (1) the employer was not denied a fair hearing on

the unfair labor practice charges; (2) the sending of a letter was not an

unfair labor practice where the letter did not necessarily operate as a

discharge letter; (3) the denial of seniority to returning strikers was an

unfair labor practice; (4) the employer’s withdrawal of recognition converted

an economic strike to an unfair labor practice strike; (5) the record

supported the finding that the employer attempted to coerce an employee into

restricting his participation in organizational activities; and (6) although

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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after November 1, because the subject matter on the picket signs remained the

same, and the strikers affirmed that they would not return until the Union and

V—H agreed on a contract.

[12] Whatever goals the strikers hoped to accomplish by striking, V—H’s

withdrawal of recognition clearly prolonged the strike, because it put an end

to contract negotiations. To our knowledge, this strike has never been

formally settled, and that failure is directly attributable to V—H’s premature

withdrawal of recognition. Substantial evidence therefore supports the Board's

finding of conversion to an unfair labor practice strike on November 1.

D. Lindhorst.

V—H disputes the Board’s finding that it violated sections 8(a)(l) and (3) by

making Lindhorst’s reinstatement conditional on his resignation from union

office. V—H contends that the violation is not supported by substantial

evidence, but even if it were, V—H argues, the backpay award was inappropriate,

because the complaint charged a violation of section 8(a)(l) only. [FN6]

FN6. In fact, at the hearing, the general counsel specifically denied that

the Board sought backpay for Lindhorst on section 8(a)(3) grounds. We

address the Board’s failure to seek relief under section 8(a)(3) in our

discussion of the appropriate remedy, Section E, infra.
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[13] With respect to the Board’s findings of fact, this issue turns entirely

on credibility determinations. The Board specifically *277 credited

Lindhorst’s version of the reinstatement offer, and we find no ground for

overturning the Board’s credibility determinations in this case. The question

has arisen also whether evidence relating to the reinstatement discussions

should have been admitted at all, since one might characterize the discussions

as compromise negotiations within the scope of Fed.R.Evid. 408. [FN7] But Rule

408 excludes evidence of settlement offers only if such evidence is offered to

prove liability for or invalidity of the claim under negotiation. To the

extent that the evidence is offered for another purpose, and to the extent that

either party makes an independent admission of fact, the evidence is

admissible.

FN7. Under 29 U.S.C. s 160(b), the NLRB must conduct its hearings in

accordance with the Federal Rules of Evidence, "so far as [is]

practicable." But though the federal rules carry great weight, they do not

absolutely bind on the NLRB. See, e.g., NLRB v. Maywood Do—Nut Co.,

Inc., 659 F.2d 108, 110 (9th Cir.l98l) (per curiam).

[14] In this case, the demand that Lindhorst resign his union office arose

in the context of negotiations to settle his discharge grievance. The

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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discharge claim is not at issue in this proceeding. Accordingly any statements

V—H made in the course of the negotiations are not excludable under Rule 408.

With the admission of those statements, the record clearly supports the finding

that V-H attempted to coerce Lindhorst into restricting his participation in

organizational activities, in violation of section 8(a)(l).

E. Remedy.

V-H contends that the remedy the NLRB imposed is punitive, not remedial, and

therefore should not be enforced. V—H argues that Lindhorst is not entitled to

backpay from October 3, and that none of those still on strike should receive

either backpay or reinstatement. We think the remedy was overbroad with

respect to Lindhorst, but not with respect to the other strikers.

[15][16] The NLRB’s general counsel charged V—H on Lindhorst's account under

section 8(a)(l) only, and specifically denied at the hearing that it sought

backpay for Lindhorst from the time of the October 3 resignation demand. See

n. 6 supra. The NLRB erred in awarding backpay and reinstatement from October

3, because the strike had not been abandoned at that point, and did not become

an unfair labor practice strike until November 1. From November 1, however,

all strikers including Lindhorst are entitled to reinstatement and backpay. V—

H argues that the strikers who never abandoned the strike are not entitled to

reinstatement or backpay. We disagree. V-H itself guaranteed that the strike

would never be resolved when it withdrew its recognition of the Union. It
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cannot now escape responsibility for its unfair labor practices by arguing that

the strikers did not settle, since V—H’s refusal to negotiate is itself part of

the reason they still remain on strike.

III. Conclusion.

We enforce the Board’s order in part and deny enforcement in part, in

accordance with this opinion.

END OF DOCUMENT

Copr. (C) West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105312 Page 18



 

..

Insta—Cite PAGE 1

Date of Printing: MAR 31,96

INSTA-CITE

CITATION: 718 F.2d 269

Direct History

1 Vulcan-Hart Corp., 262 NLRB 167, 262 NLRB NO. 17, 1982 WL 24582,

110 L.R.R.M. (BNA) 1302, 111 L.R.R.M. (BNA) 1022

(N.L.R.B., Jun 14, 1982) (NO. 14—CA—13129)

Decision Supplemented by

2 Vulcan—Hart Corporation, 263 NLRB 477, 263 NLRB No. 64, 1982 WL 23869,

111 L.R.R.M. (BNA) 1022 (N.L.R.B., Aug 17, 1982) (NO. 14-CA-13129)

Enforcement Granted in Part, Denied in Part by

=> 3 Vulcan Hart Corp. (St. Louis Div.) v. N.L.R.B., 718 F.2d 269,

114 L.R.R.M. (BNA) 2745, 98 Lab.Cas. P 10,489,

14 Fed. R. Evid. Serv. 961 (8th Cir., Oct 04, 1983) (NO. 82-1719)

4 Vulcan—Hart Corp., 262 NLRB 167, 262 NLRB No. 17, 1982 WL 24582,

110 L.R.R.M. (BNA) 1302, 111 L.R.R.M. (BNA) 1022

(N.L.R.B., Jun 14, 1982) (No. 14—CA-13129)

Enforcement Granted in Part, Denied in Part by

=> 5 Vulcan Hart Corp. (St. Louis Div.) v. N.L.R.B., 718 F.2d 269,

114 L.R.R.M. (BNA) 2745, 98 Lab.Cas. P 10,489,

14 Fed. R. Evid. Serv. 961 (8th Cir., Oct 04, 1983) (NO. 82-1719)

Negative Indirect History

Declined to Follow by

6 N.L.R.B. v. Champ Corp., 913 F.2d 639, 59 USLW 2212,

116 Lab.Cas. P 10,268 (9th Cir., Aug 29, 1990) (NO. 89-70160)

(Additional History)

7 Lo Bosco v. Kure Engineering Ltd., 891 F.Supp. 1035,

42 Fed. R. Evid. Serv. 637 (D.N.J., Jul 11, 1995)

(NO. CIV. A. 93—2451) (Additional History)
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. James T. CRUES, Appellant,

V.

KFC CORPORATION, Appellee.

No. 84—2317.

United States Court of Appeals,

Eighth Circuit.

Submitted April 12, 1985.

Decided July 16, 1985.

Action was filed for fraudulent misrepresentation in connection with purchase

of restaurant franchise. On posttrial motions, the United States District

Court for the Eastern District of Missouri, William N. Hungate, J., 546

F.Supp. 217, held, inter alia, that franchise had failed to submit evidence of

legal malice sufficient to support punitive damages claim, that evidence of

lost profits was not speculative, and that franchisee was liable for unpaid

royalties. Both parties appealed. Following remand by the Court of Appeals,

729 F.2d 1145, the District Court, William S. Bahn, Magistrate Judge,

entered judgment on jury verdict in favor of franchisor, and franchisee

appealed. The Court of Appeals, John R. Gibson, Circuit Judge, held that: (1)

instruction that jury could find that, even if franchisee had reasonably relied

Copr. (C) West 1996 No claim to orig. U.S. govt. works
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compromise under Fed.R.Evid. 408.

[6][7][8] The admission of this evidence is grounds for reversal only if the

district court abused its discretion. There is abundant support for the

court’s decision. First, the evidence introduced by KFC was cumulative; Crues

had proved the offer during his case—in—chief. Second, the initial offer was

made more than three years before the lawsuit was filed. Rule 408 applies only

to an offer to compromise a "claim," and it is not clear that Crues had a claim

against KFC in August 1977. To the contrary, his actions at that time showed

his intent to proceed with the fish franchise. That the same offer was made

after litigation commenced is not a reason to exclude proof of the offer in its

initial context. Third, Crues cites no federal cases holding that Rule 408

applies to admissions of compromise against the offeree. The rule is concerned

with excluding proof of compromise to show liability of the offeror. C.

McCormick, McCormick on *234 Evidence s 264, at 712 (E. Cleary 3d ed.

1984). KFC submitted the offer to show that Crues was unreasonable in relying

on the initial representation in continuing the fish operation. This use of

evidence violates neither the spirit nor the letter of Rule 408. See Vulcan

Hart Corp. v. NLRB, 718 F.2d 269, 277 (8th Cir.1983).

IV.

[9] Finally, we deal with the issue of costs. On September 7, 1984, KFC

filed a bill of costs for $7,628.74 with the district court. On September 9,
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(Cite as: 928 F.2d 793)

Ella FREIDUS, Appellant,

v.

FIRST NATIONAL BANK OF COUNCIL

BLUFFS, a National Banking Corporation,

Appellee.

No. 90-5182.

United States Court of Appeals,

Eighth Circuit.

Submitted Dec. 11, 1990.

Decided March 8, 1991.

Contract vendee brought breach of contract suit

against vendor for unreasonably withholding its

consent to resale of property. The United States

District Court for the District of South Dakota,

Donald J. Porter, Chief Judge, entered judgment on

jury verdict in favor of contract vendor, and vendee

appealed. The Court of Appeals, Wollman, Circuit

Judge, held that: (1) letters exchanged during

settlement negotiations were admissible to rebut

testimony that vendor never gave reasons for

conditions it imposed on its consent to proposed

resale, and (2) refusal to admit testimony of certified

public accountant, who would have testified as to

adverse tax consequences of vendor’s proposals for

obtaining its consent, was not error.

Affirmed.

[1] EVIDENCE $2 213(4)

157k213(4)

Rule precluding documents manifesting attempts to

settle litigation did not bar admission of letters

exchanged during settlement negotiations in contract

vendee’s breach of contract suit against contract

vendor to rebut testimony that vendor never gave

reasons for conditions it had imposed on its consent

to vendee’s proposed resale of property; without

letters, vendor would not have been able to rebut

claim that it unduly delayed in giving its consent,

which ultimately prevented completion of resale.

Fed.Rules Evid.Rule 408, 28 U.S.C.A.

[1] WITNESSES Q: 406

410k406

Rule precluding documents manifesting attempts to

settle litigation did not bar admission of letters

Page 1

exchanged during settlement negotiations in contract

vendee’s breach of contract suit against contract

vendor to rebut testimony that vendor never gave

reasons for conditions it had imposed on its consent

to vendee’s proposed resale of property; without

letters, vendor would not have been able to rebut

claim that it unduly delayed in giving its consent,

which ultimately prevented completion of resale.

Fed.Rules Evid.Rule 408, 28 U.S.C.A.

[2] EVIDENCE Q: 146

157k146

Testimony of certified public accountant was

properly excluded in contract vendee’s suit against

contract vendor for breach of contract for

unreasonably withholding consent to resale to

another, as potentially confusing or misleading to

jury; certified public accountant would have

explained potentially adverse tax consequences of

vendor’s proposals for securing its consent, which

had tenuous relevance at best to issues in suit.

Fed.Rules Evid.Rule 403, 28 U.S.C.A.

*793 William J. Srstka, Pierre, SD, for

appellant.

*794 Donald E. Covey, Winner, SD, for

appellee.

Before WOLLMAN, Circuit Judge, HEANEY,

Senior Circuit Judge, and FRIEDMAN, [FN*]

Senior Circuit Judge.

FN* The HONORABLE DANIEL M.

FRIEDMAN, United States Senior Circuit Judge for

the Federal Circuit, sitting by designation.

WOLLMAN, Circuit Judge.

Ella Freidus appeals from the district court’s

[FNl] judgment entered upon a jury verdict in favor

of the First National Bank of Council Bluffs, Iowa,

in Freidus’ diversity suit for breach of contract. We

affirm.

FNl. The Honorable Donald J. Porter, Chief

Judge, United States District Court for the District

of South Dakota.
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In 1987, Freidus, a resident of New York,

purchased farm land in South Dakota from the bank

on a contract for deed. In the summer of 1988, the

bank commenced foreclosure because Freidus’

annual payment was late. The parties settled the

foreclosure action in March 1989. The settlement

stipulation increased the interest rate on the contract

from 7% to 8.5% and deleted the 60-day grace

period on missed payments. Freidus collected a

portion of the settlement money paid to the bank

from a one—year lease of the land with an option to

purchase held by Danielski Farming and Harvesting.

Upon reinstatement of the contract, Freidus

requested consent from the bank to sell the land to

Danielski as required by paragraph 16 of the

contract for deed, which provides in part:

Assignment. [Freidus] shall not assign this

Contract or any interest therein, or any interest of

the property purchased hereunder unless [the

bank] first consents to such assignment in writing,

which consent shall not be unreasonably withheld.

The bank responded to Freidus’ request with terms

for the sale in an April 20, 1989, letter that

proposed that:

(1) The bank would receive Danielski’s down

payment in the year of sale, approximately

$400,000, and would credit that against the

balance due on the contract.

(2) The remaining balance on Freidus’ contract

would be reamortized to provide for a market rate

of interest, not less than 10.5%, and the bank

would receive all Danielski’s payments until

Freidus discharged its obligation to the bank in

full.

(3) Freidus would pay the bank a 1% processing

fee and reimburse the bank for costs and

attorney’s fees.

Freidus perceived this proposal as an unreasonable

refusal to consent to the sale of the land to Danielski

and sued the bank for breach of contract. On May

9, 1989, the bank sent another letter indicating the

bank’s final position on consent to the sale would

allow the interest rate to remain at 8.5 % and require

half of the down payment in the year of sale.

In August 1989, the parties attempted to settle the

litigation through a series of letters. The proposed

settlement was conditioned upon completing the sale

to Danielski. In December 1989, Danielski refused

to close the transaction because of delay and changes

to the contract. The case went to trial in March

Page 2

1990. The jury found that the bank had not

withheld consent to the sale unreasonably, and the

district court entered judgment for the bank.

II.

Freidus argues that several evidentiary rulings by

the district court constituted an abuse of discretion.

We give substantial deference to the district court’s

rulings on the admissibility of evidence, and we will

not find error in the absence of a clear showing of

abuse of discretion. Harris v. Mallinckrodt, Inc.,

886 F.2d 170, 171 (8th Cir.1989).

[1] Freidus first challenges the district court’s

admission into evidence of two letters, Exhibits 19

and 20, exchanged during settlement negotiations

between the parties in August 1989. Under Federal

Rule of *795 Evidence 408, documents manifesting

an attempt to settle litigation are not admissible to

prove liability for or invalidity of a claim or its

amount. Rule 408 does not, however, exclude

"evidence offered for another purpose, such as

proving bias or prejudice of a witness, negativing a

contention of undue delay, or proving an effort to

obstruct a criminal investigation or prosecution."

Fed.R.Evid. 408.

The bank offered Exhibits 19 and 20 to rebut the

testimony of Jacob Freidus, Ella’s husband and

agent. Jacob Freidus testified that the bank never

gave any reason for its conditions on consent to the

sale, "even up to this date," meaning to the date of

trial. Exhibit 19, a letter from the bank’s attorney

to Freidus’ attorney, explained the financial

information the bank required before accepting

Danielski as the assignee of Freidus’ interest in the

land. Exhibit 20, a letter from Freidus’ attorney to

the bank’s attorney, outlined Freidus’ understanding

of alternative ways to bring Danielski to close the

sale and requested concessions from the bank on the

interest rate and other terms. The district court

reasoned that the letters "negativ[ed] a contention of

undue delay" by Freidus, and therefore admitted

the letters under Rule 408.

We conclude that the district court did not abuse

its discretion in admitting the challenged exhibits.

The jury could well find that the letters, when read

together, constituted a plausible explanation for the

bank’s unwillingness to immediately accede to

Freidus’ requested consent to assignment of her
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interest in the contract. Without question, the

letters served to rebut Jacob Freidus’ testimony that

"even up to this date" the bank had failed to give

any reasons for the conditions it had imposed on

giving its consent, testimony that left unrebutted

would have been devastating to the bank’s position

that it had not unduly delayed giving its consent.

Accordingly, the challenged evidence was properly

admissible under Rule 408.

[2] Freidus next argues that the district court

should have admitted the testimony of a certified

public accountant explaining the potentially adverse

tax consequences of the bank’s April and May

proposals. We agree with the district court that the

relevance of such evidence was tenuous at best.

Federal Rule of Evidence 403 permits a district

court to exclude otherwise admissible evidence if its

probative value is substantially outweighed by the

danger that the evidence might confuse the issues or

mislead the jury. We recognize the wide discretion

placed in, and the deference that must be given to, a

trial judge in making a ruling under Rule 403, Hicks

v. Mickelson, 835 F.2d 721, 726 (8th Cir.1987),

and accordingly will not disturb the district court’s

ruling here.

Finally, Freidus contends that the district court

abused its discretion in revising jury instruction 13A

and in answering a question from the jury as it did.

We disagree with Freidus’ contention that the

instruction misdirected the jury. In fact, instruction

as given is not materially different from Freidus’

proposed instruction. Freidus’ challenge to the

district court’s answer to the jury’s question is

without merit.

The district court’s judgment is affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Jack R. PREWITT and Joseph V. Smillie,

Defendants-Appellants.

Nos. 93-3153, 93-3796.

United States Court of Appeals,

Seventh Circuit.

Argued June 9, 1994.

Decided Aug. 29, 1994.

Defendants were convicted in the United States

District Court for the Southern District of Indiana,

Sarah Evans Barker, Chief Judge, of mail fraud as

either principals or aiders and abettors, and they

appealed. The Court of Appeals, Shabaz, District

Judge, sitting by designation, held that: (1) trial

court did not abuse its discretion when it admitted

statements defendant made during compromise

negotiations with Securities Division of the Indiana

Secretary of State’s Office, and (2) defendant’s prior

mail fraud convictions were admissible.

Affirmed.

[1] CRIMINAL LAW (op 1153(1)

110k1153(1)

District court’s decisions admitting or excluding

evidence will be reviewed for abuse of discretion,

giving district court great deference.

[2] CRIMINAL LAW 67-» 408

110k408

In prosecution of defendant for mail fraud, district

court did not abuse its discretion when it admitted

statements defendant made during compromise

negotiations with Securities Division of the Indiana

Secretary of State’s Office; rule that evidence of

statements made in compromise negotiations is not

admissible was not applicable to criminal case and

rule governing inadmissibility of pleas, plea

discussions and related statements in criminal cases

was not applicable. Fed.Rules Evid.Rule 408, 28

U.S.C.A.; Fed.Rules Cr.Proc.Rule 11(e)(6), 18

U.S.C.A.

[3] CRIMINAL LAW (1% 408

1 10k408

Page 1

Rule providing that evidence of furnishing or

accepting valuable consideration in compromising

claim which was disputed as to either validity or

amount is not admissible to prove liability for or

invalidity of claim or its amount and that evidence

of statements made in compromise negotiations is

likewise not admissible should not be applied to

criminal cases; clear reading of rule suggests that it

applies only to civil proceedings, specifically

language concerning validity and amount of claim,

nothing in rule specifically prohibits receipt of

evidence in criminal proceedings concerning

'statements made at conference to settle claims of

private parties, and public interest in prosecution of

crime is greater than public interest in settlement of

civil disputes. Fed.Rules Evid.Rule 408, 28

U.S.C.A.

[4] CRIMINAL LAW ($3 369.2(1)

110k369.2(1)

Evidence of prior crimes, wrongs or acts is only

admissible if it is a matter in issue other than

defendant’s propensity to commit the offense

charged, it is similar enough and close enough in

time to be relevant to the matter in issue, it is clear

and convincing, and its probative value is not

substantially outweighed by the danger of unfair

prejudice. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[5] CRIMINAL LAW (0).: 370

110k370

Defendant’s prior mail fraud convictions were

admissible in his current prosecution for mail fraud

because their probative value concerning intent,

knowledge and plan was not outweighed by any

possible prejudice to defendant. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[5] CRIMINAL LAW («7 371(1)

110k371(1)

Defendant’s prior mail fraud convictions were

admissible in his current prosecution for mail fraud

because their probative value concerning intent,

knowledge and plan was not outweighed by any

possible prejudice to defendant. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[5] CRIMINAL LAW a: 372(14)

110k372(14)

Defendant’s prior mail fraud convictions were
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admissible in his current prosecution for mail fraud

because their probative value concerning intent,

knowledge and plan was not outweighed by any

possible prejudice to defendant. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[6] CRIMINAL LAW 6% 622.2(3)

110k622 .2(3)

Defendant claiming that district court erred in

denying his motion for severance must show that

district court actually prejudiced him by depriving

him of a fair joint trial.

[7] CRIMINAL LAW é: 622.2(3)

1 10k622.2(3)

To show actual prejudice as result of joint trial of

defendant and codefendant, defendant must show

that one of the following was present: conflicting

and irreconcilable defenses; a massive and complex

amount of evidence that makes it almost impossible

for jury to separate evidence as to each defendant;

codefendant’s statement that incriminates defendant;

and gross disparity of evidence between defendants.

[8] CRIMINAL LAW (b 622.2(8)

110k622.2(8)

Trial court did not abuse its discretion in denying

defendant’s motion for severance of his trial from

that of codefendant; jury could easily separate

evidence as it applied to each defendant, including

codefendant’s prior convictions, and were so

instructed by trial court.

[9] CRIMINAL LAW 4:: 1139

110k1139

District court’s ruling on motion to dismiss

indictment is a ruling on a question of law and is

subject to de novo review.

[10] CRIMINAL LAW (p 273.1(2)

110k273.1(2)

Plea agreement providing that defendant would not

be charged in Northern District of Indiana was not

binding on United States Attomey’s Office for the

Southern District of Indiana and thus, trial court’s

denial of defendant’s motion to dismiss indictment

brought by Southern District of Indiana was not an

error of law.

[10] CRIMINAL LAW <3): 1134(3)

110k1 134(3)

Plea agreement providing that defendant would not

Page 2

be charged in Northern District of Indiana was not

binding on United States Attomey’s Office for the

Southern District of Indiana and thus, trial court’s

denial of defendant’s motion to dismiss indictment

brought by Southern District of Indiana was not an

error of law.

*437 Christina McKee, Asst. U.S. Atty. (argued),

Indianapolis, IN, for the U.S.

Lesa L. Johnson, Indianapolis, IN (argued), for

Jack R. Prewitt.

Kevin McShane (argued), McShane & Gordon,

Indianapolis, IN, for Joseph V. Smillie.

Before MANION and KANNE, Circuit Judges,

and SHABAZ, District Judge. [FN*]

FN* The Honorable John C. Shabaz, of the

Western District of Wisconsin, is sitting by

designation.

SHABAZ, District Judge.

PROCEDURAL HISTORY

On October 28, 1992 defendants Joseph V.

Smillie, Jack R. Prewitt and Donald F. Leuck were

indicted by a federal grand jury in the United States

District Court for the Southern District of Indiana

on five counts of mail fraud as either principals or

aiders and abettors pursuant to 18 U.S.C. §§ 1342

and 2. The case was assigned to the Honorable

Sarah Evans Barker, United States District Judge.

The motion of defendant Jack R. Prewitt to

dismiss the indictment against him was denied by

the district court on March 16, 1993. The motion

of defendant Joseph V. Smillie to sever his trial was

denied on January 21, 1993, renewed on March 19,

1993, and once again denied on March 22, 1993.

Trial commenced March 22, 1993, and the jury

returned a verdict of guilty on all counts on March

26, 1993. On August 11, 1993 Prewitt filed a

motion to vacate convictions and/or motion to

dismiss indictment which was denied by the district

court on August 26, 1993. Defendants Smillie and

Prewitt appeal their convictions.

*438 FACTS

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105312 Page 26



 

34 F.3d 436

(Cite as: 34 F.3d 436, *438)

Defendant Jack R. Prewitt was indicted on June 6,

1988 in the United States District Court for the

Northern District of Indiana on charges of mail

fraud and filing a false tax return in Case No. S CR

88-37. On March 8, 1990, he was indicted in said

district on mail fraud charges in Case No. S CR 90-

11. On May 2, 1990 he pled guilty to two counts of

mail fraud and one count of filing a false tax return

pursuant to a plea agreement which contained the

following language:

The United States Attorney’s Office for the

Northern District of Indiana agrees that no further

charges will be brought against me in the

Northern District of Indiana arising out of my

dealings in Mid-Continent, the Riley Agency or

Chubb Insurance Group or any other affiliated

companies.

On September 11, 1990 Thomas O. Plouff,

Assistant United States Attorney for the Northern

District of Indiana, advised defendant’s attorney

Patrick A. Tuite that the United States Attorney’s

Office for the Southern District of Indiana was

investigating alleged criminal conduct by defendant

Prewitt that victimized individuals in both - the

Northern and Southern Districts of Indiana. Plouff

stated that his office would abide by the plea

agreement and not prosecute defendant Prewitt in

the Northern District of Indiana for any of this

activity. Postal Inspector Thomas Burnham was

employed in Indianapolis, Indiana, and investigated

defendant Prewitt’s activities in both the Northern

and Southern Districts of Indiana.

On October 22, 1990 defendant Prewitt was

convicted in the United States District Court for the

Northern District of Indiana for two counts of mail

fraud and one count of filing a false tax return

pursuant to his aforesaid guilty plea. He was

sentenced to concurrent prison terms of three years

on the mail fraud counts and a sentence of three

years probation on the tax count.

In 1987 defendant Jack V. Smillie founded

Sterling American Financial Group, Inc. (Sterling),

a corporation intended to oversee a group of

businesses related to the insurance industry.

Between December 1989 and April 1990 defendant

Smillie, defendant Prewitt and Donald F. Leuck

made a series of sales presentations to prospective

investors in Sterling.

interactions with Sterling.

Page 3

The Securities Division of the Indiana Secretary of

State’s Office began an investigation of Sterling in

March 1990. The Division issued a cease and desist

order against the defendants and Sterling on April 2,

1990. After receiving this order Sterling ceased

doing business and commenced settlement and

compromise efforts with the Securities Division.

Defendant Smillie was interviewed by investigators

from the Division on May 15, 1990 and July 2,

1990.

According to the October 28, 1992 indictment

defendant Smillie withdrew approximately $281,000

of the $282,000 which Sterling had received from

investors between December 1989 until May 1990.

The majority of these funds were used for the

personal benefit of defendants Smillie, Prewitt and

Leuck.

At trial investors testified concerning their

Postal Inspector

Burnham offered a number of financial records into

evidence. Robert Lott, an Investigator for the

Indiana Securities Division, testified concerning

statements made to him by defendant Smillie on

May 15, 1990 and July 2, 1990. At the first

interview defendant Smillie stated that only

operating expenses had been paid from the Sterling

bank account. During the July 2, 1990 interview

defendant Smillie acknowledged that a number of

Sterling checks represented payments for his own

use and benefit for a total of approximately

$32,000.

Both defendants testified at trial. The district

court admitted certified copies of the judgment and

commitment orders of defendant Prewitt’s prior mail

fraud convictions with a limiting instruction that

they should be considered only against defendant

Prewitt and only on the question of his intent, plan,

knowledge or absence of mistake or accident.

William Stalnaker, the President of Prime

Financial Partners in Phoenix, Arizona, testified for

the defense. He confirmed that he had discussions

with Sterling about a business relationship designed

to market 419 *439 trusts. The district court did not

allow Stalnaker to testify to that commission which

would have been earned had binding contracts for

the purchase of the trust been entered into. The

court concluded such testimony would be too

speculative.
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MEMORANDUM

[1] Defendants Smillie and Prewitt and appeal

their convictions challenging evidentiary decisions

made by the district court. The district court’s

decisions admitting or excluding evidence will be

reviewed for abuse of discretion giving the district

court great deference. United States v. Wilson, 973

F.2d 577, 580 (7th Cir.1992).

[2] Defendant Smillie principally contends that the

district court abused its discretion in admitting his

statements made during compromise negotiations

with the Securities Division in violation of Rule

408, Federal Rules of Evidence. The district court

admitted statements made on May 15 and July 2,

1990 by defendant Smillie to investigators for said

division.

Rule 408 provides in pertinent part as follows:

Evidence of (1) furnishing or offering or

promising to furnish, or (2) accepting or offering

or promising to accept, a valuable consideration in

compromising or attempting to compromise a

claim which was disputed as to either validity or

amount, is not admissible to prove liability for or

invalidity of the claim or its amount. Evidence of

conduct or statements made in compromise

negotiations is likewise not admissible.

[3] The clear reading of this rule suggests that it

should apply only to civil proceedings, specifically

the language concerning validity and amount of a

claim. Rule 11(e)(6) of the Federal Rules of

Criminal Procedure is of no help to this defendant.

It applies to the inadmissibility of pleas, plea

discussions, and related statements in criminal cases.

Nothing in Rule 408 specifically prohibits the

receipt of evidence in criminal proceedings

concerning the admissions and statements made at a

conference to settle claims of private parties. United

States v. Gonzalez, 748 F.2d 74, 78 (2d Cir.1984).

The public interest in the prosecution of crime is

greater than the public interest in the settlement of

civil disputes. Id. Rule 408 should not be applied

to criminal cases. United States v. Baker, 926 F.2d

179 (2d Cir.199l). The trial court did not abuse its

discretion when admitting defendant Smillie’s

statements made to Investigator Lott on May 15 and

July 2, 1990.

Page 4

Defendant Prewitt claims that the district court

abused its discretion in excluding certain testimony

by witness Stalnaker. Defendant Prewitt asked

Stalnaker what commission would have been earned

had binding contracts been entered into for the

purchase of the trust. The district court did not

allow this testimony because it would be

speculative. This was not an abuse of discretion.

Defendant Prewitt claims that his prior mail fraud

convictions in the Northern District of Indiana

should not have been admitted. Rule 404(b),

Federal Rules of Evidence provides as follows:

(b) Other crimes, wrongs or acts. Evidence of

other crimes, wrongs, or acts is not admissible to

prove the character of a person in order to show

action in conformity therewith. It may, however,

be admissible for other purposes, such as proof of

motive, opportunity, intent preparation, plan,

knowledge, identity, or absence of mistake or

accident

[4] Evidence of prior crimes, wrongs or acts is

only admissible if:

(1) [I]t is a matter in issue other than the

defendant’s propensity to commit the offense

charged; (2) it is similar enough and close enough

in time to be relevant to the matter in issue; (3) it

is clear and convincing; and (4) its probative

value is not substantially outweighed by the

danger of unfair prejudice.

United States v. Lennartz, 948 F.2d 363, 366 (7th

Cir.1991); United States v. Shackleford, 738 F.2d

776, 779 (7th Cir.1984).

Pursuant to proffer and balancing the district court

admitted defendant Prewitt’s two prior convictions

of mail fraud to prove intent, *440 knowledge and

plan. The jury was provided a limiting instruction

upon its admission.

[5] The prior convictions were admissible because

their probative value concerning intent, knowledge

and plan was not outweighed by any possible

prejudice to defendant Prewitt. United States v.

Torres, 977 F.2d 321, 328 (7th Cir.1992). The trial

court did not abuse its discretion in admitting

defendant Prewitt’s prior convictions.

[6] Defendant Smillie further argues that the

district court erred in denying his renewed motion

for severance. He must show that the district court
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actually prejudiced him by depriving him of a fair

joint trial. United States v. Hamilton, 19 F.3d 350

(7th Cir. 1994).

[7][8] Defendant Smillie argued for severance

because the evidence of Prewitt’s two prior federal

convictions for mail fraud was so prejudicial as to

deprive him of a fair trial. To show actual prejudice

defendant must show that one of the following was

present:

(1) conflicting and irreconcilable defenses; (2) a

massive and complex amount of evidence that

makes it almost impossible for the jury to separate

evidence as to each defendant; (3) a codefendant’s

statement that incriminates the defendant; and (4)

a gross disparity of evidence between the

defendants.

United States v. Clark, 989 F.2d 1490, 1499 (7th

Cir.1993). Defendant has not shown any of these

circumstances to be present. The jury could easily

separate the evidence as it applied to each defendant

including defendant Prewitt’s prior convictions and

were so instructed by the district court. The trial

court did not abuse its discretion in denying

defendant Smillie’s motion for severance.

[9] Defendant Prewitt principally argues that the

district court erred in denying his motion to dismiss

the indictment. The district court’s ruling on a

motion to dismiss the indictment is a ruling on a

question of law and is subject to de novo review.

United States v. Furlett, 974 F.2d 839, 841 (7th

Cir.1992).

Defendant Prewitt argues that his plea agreement

in the Northern District of Indiana precluded the

charges from being brought against him in this case.

On its face the plea agreement is unambiguous. It

bound only the United States Attorney’s Office for

the Northern District of Indiana from bringing

charges in the Northern District of Indiana arising

from defendant Prewitt’s dealings with Mid

Continent, the Riley Agency or Chubb Insurance

Group or any other affiliated companies.

Defendant Prewitt argues that any other affiliated

companies includes Sterling. Whether or not any

other affiliated companies includes Sterling is not

material to whether the plea agreement precluded the

Southern District of Indiana from charging

defendant Prewitt. The agreement precluded only

Page 5

prosecution in the Northern District of Indiana.

The September 11, 1990 letter written by Thomas

0. Plouff prior to sentencing of Prewitt in the

Northern District of Indiana clarifies the extent of

the plea agreement. It advises defendant’s counsel

of the pending investigation in the Southern District

of Indiana, his intent to abide by the plea agreement

and not to prosecute defendant for any of the alleged

criminal activity in the Northern District of Indiana.

Prior to sentencing defendant Prewitt knew there

was a strong possibility of future prosecution in the

Southern District of Indiana and that the plea

agreement only precluded Northern District of

Indiana prosecutions.

Defendant Prewitt emphasizes that Postal

inspector Thomas Bumham investigated both cases

and that some of the activity for which he was

indicted in the Southern District of Indiana occurred

in the Northern District of Indiana. The record

indicates, however, that three investors resided in

the Southern District of Indiana and the charges in

the Southern District arose from an investigation

distinct from the Northern District of Indiana

investigation. The plea agreement provided that

defendant Prewitt would not be charged in the

Northern District of Indiana for any of his dealings

with Mid-Continent, the Riley Agency or Chubb

Insurance Group or any other affiliated companies.

*441 The government complied with this agreement.

[10] The agreement did not preclude state charges

or charges in other federal district courts. The

agreement was not binding on the United States

Attorney’s Office for the Southern District of

Indiana. See United States v. Ingram, 979 F.2d

1179, 1185 (7th Cir.1992), cert. denied, --- U.S. —--

-, 113 S.Ct. 1616, 123 L.Ed.2d 176 (1993). The

denial of defendant’s motion to dismiss the

indictment was not an error of law.

Defendant Prewitt contends that the trial court

erred by denying his August 11, 1993 motion to

vacate the convictions and dismiss the indictment

because the conduct used to enhance his offense

level was utilized in both the Northern District of

Indiana and here in violation of United States v.

McCormick, 992 F.2d 437 (2d Cir.1993). The

Northern District of Indiana conviction was not a

sentencing guidelines case. The district court

properly denied Prewitt’s motion to vacate the
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convictions and dismiss the indictment because

defendant did not suffer any double jeopardy

violations. He was convicted and sentenced for

separate crimes.

CONCLUSION

The district court did not abuse its discretion or

err as a matter of law. Accordingly, the convictions

of defendants Smillie and Prewitt are

AFFIRMED.
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Rob KOLSON, et al., Plaintiffs,

V.

Rajan V. VEMBU, et al., Defendants.

NO. 93 C 5360.

United States District Court,

N.D. Illinois,

Eastern Division.

Nov. 28, 1994.

Decision Supplementing Opinion

NOV. 30, 1994.

Lenders brought suit against corporate guarantor of underlying indebtedness

and guarantor’s principal for their alleged breach of guaranty agreements and

fraud in connection with loans. Plaintiffs also sought to hold corporate

principal personally liable by piercing corporate veil. On party’s cross—

motions for summary judgment, the District Court, Shadur, J., Senior District

Judge, held that: (1) parol evidence was not admissible to contradict express

terms of continuing, absolute and unconditional guaranty; (2) corporate veil

would be pierced in order to hold principal personally liable on guaranty;

but (3) material questions of fact as to whether lenders justifiably relied on

information contained in private placement memorandum, without taking steps to
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interest of completeness this Court has determined that genuine issues of

material fact exist as to the precise time at which Kolson and Weinsteins

discovered or should have discovered that they had been wronged. Hence the

Vembu—Robex motion for summary judgment on the basis of the Illinois statute of

limitations for fraud actions would have had to be denied in all events.

*1332 SUPPLEMENT TO MEMORANDUM OPINION AND ORDER [FNl]

FNl. Except for its recapitulation of the shorthand references to the

parties litigant, this supplement will not repeat~—but will utilize——

defined terms in the Opinion.

This Court’s November 28, 1994 memorandum opinion and order (the "Opinion")

(1) determined that Rajan Vembu ("Vembu") and Robex USA, Ltd. ("Robex") were

jointly and severally liable to Rob Kolson ("Kolson") and Eric and Irwin

Weinstein (collectively "Weinsteins") in the principal sum of $150,000 plus

interest and (2) directed the parties to submit interest calculations by

November 29, to permit the entry of a final judgment on November 30. [FN2]

Each side's counsel has timely provided such calculations, and this supplement

to the Opinion reflects the resolution of their competing positions.

FN2. That timetable was not at all as hurried as the dates in the text
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would suggest. On November 23 this Court's chambers had advised counsel

for each side of the decision that this Court had reached as to liability

(at that time the lengthy Opinion was in the typing process) and also told

counsel of their need to submit the interest calculations. Because of the

intervention of the Thanksgiving holiday it was November 28 before the

Opinion became available for signing and distribution.

Because the five promissory notes at issue have always been available to both

sides (and they formed part of the record on the cross—motions for summary

judgment), it is hardly surprising that the parties have not quarreled as to

the notes’ respective principal amounts and dates of issue, their collective

extended date of maturity (December 15, 1989) and their prematurity (10% per

annum) and postmaturity (13% per annum) interest rates. Instead, the

litigants’ interest calculations differ by more than $75,000 solely as a

consequence of their dispute as to whether the notes bear only simple interest

or interest compounded annually.

Neither side had even mentioned that facet of the interest calculation in

their briefing of the summary judgment motions (indeed, the Kolson—Weinsteins

GR 12(M) statement did not even include an assertion as to the amount that they

claimed to be due (including interest), although their Mem. 23 did spell out

the principal and interest figures on a basis that was derived via the compound
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interest route). Accordingly it was this Court that addressed the subject for

the first time (Opinion 1331 n. 31), by correctly stating the Illinois rule

that simple interest would apply in the absence of an agreement for

compounding. [FN3]

FN3. Each note’s provision that speaks of an interest rate simply in "per

annum" terms is intrinsically ambiguous, for that could reflect either an

old—style simple interest calculation or the more modern recognition that

the true cost represented by the loss of the use of money requires

compounding. What Opinion 36 n. 31 referred to as the Illinois rule is

like most default rules in the law——it reflects what the law will presume

in the absence of an express agreement between the parties.

Now counsel for Kolson and Weinsteins bring forward two documents that they

say evidence just such an agreement:

1. On September 10, 1991 Kolson wrote a letter to Sylvester Whey, stating that

he was writing at Vembu’s request asking for a schedule of proposed debt

reduction. After setting out the principal amounts and dates of the five

notes, Kolson said in part: f

The principal amount totals $150,000. The notes accrue interest at a rate of

10% compounded annually until December 15, 1989, and at a rate of 13%
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thereafter.

Immediately after that Kolson stated the amount of his calculations "which you

are welcome to check"——and those calculations plainly reflected a fully

compounded figure.

2. Another letter, this one addressed to Kolson and Weinsteins on November 11,

1992, was written by Sylvester Whey’s Madison, Wisconsin lawyer Larry Libman of

the Axley Brynelson law firm (with copies of the letter shown as having been

sent to both Vembu and Sylvester Whey). That letter reflected and enclosed a

proposed agreement between Sylvester Whey on the one hand and Kolson and

Weinsteins on the other, which acknowledged the existing default in payment of

the five notes and set out a proposed arrangement for the future liquidation of

that obligation by payment of a percentage of Sylvester Whey’s future cash

flow. Among the recitals to that agreement was a statement of the then

outstanding balance *1333 that clearly reflected far more than a simple

interest calculation——indeed, the figure was obviously the product of

compounding:

WHEREAS, as of October 31, 1992, the total outstanding balance, including

principal and accrued interest, which is owed to the Lenders by SWPI on the

Loan is $290, 000.00 (the "Loan Balance")....

Counsel for Vembu and Robex counter that the documents on which Kolson and

Weinsteins seek to rely cannot represent any agreement between the parties with
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regard to interest (Mem. 2). They point out that Kolson’s letter is purely

unilateral and that the document that had been enclosed with the letter from

Sylvester Whey’s lawyer was a "proposed settlement agreement [that] is not

signed by any party involved in this litigation and must not be considered in

determining whether the interest calculation be simple interest or compounded

annually" (id. 2—3).

There is no dispute as to the authenticity of the two documents—-where the

parties part company is rather as to legal effect of those documents. As for

the first document, Vembu and Robex are entirely correct: It sets out only

Kolson—Weinsteins’ understanding and intention (Kolson was also acting as the

agent for Weinsteins in writing the letter), so it could not by itself

constitute the necessary agreement. But as for the second document, Vembu and

Robex are just as clearly wrong: It plainly satisfies the need for a showing

of Sylvester Whey’s agreement that the notes called for compound interest.

Fed.R.Evid. ("Rule") 408 is the well-known embodiment, plus an extension, of

the common law rule that sought to encourage the settlement of disputes by

rendering settlement offers as such inadmissible to show liability for, or the

amount of, a Claim. Where the second sentence in the following quotation from

Rule 408 goes beyond the common law rule is in also excluding from

admissibility statements that are made during negotiations for compromise:

[FN4]
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FN4. See 2 Jack Weinstein & Margaret Berger, Weinstein’s Evidence P 408

[03], at 408—24 (1994).

Evidence of (l) furnishing or offering or promising to furnish, or (2)

accepting or offering or promising to accept, a valuable consideration in

compromising or attempting to compromise a claim which was disputed as to

either validity or amount, is not admissible to prove liability for or

invalidity of the claim or its amount. Evidence of conduct or statements made

in compromise negotiations is likewise not admissible.

Where the Vembu—Robex argument goes astray in its implicit invocation of Rule

408 (although their current memorandum cites no authority in support of their

position, they obviously seek to rely on the rule of law that excludes evidence

of the types described in the Rule) is that in this instance neither the

validity nor the amount of the claim was in dispute (thus the proposed

agreement’s "WHEREAS" recital that immediately preceded the one quoted earlier

in this supplement said "for various reasons, [Sylvester Whey] has been unable

to pay the Loan as required under the Loan Documents and is technically in

default under the Loan Documents"). Instead the parties’ then—active

settlement negotiations dealt only with the time and mechanism for payment of

the undisputed claim. In that respect the last two sentences in the following
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quotation from 2 Weinstein & Berger P 408[01], at 408—12 to 408—13 (footnotes

omitted) might well have been written for this very case (see also the cases

cited there):

The Advisory Committee Note also states that "the effort ... to induce a

creditor to settle an admittedly due amount for a lesser sum" would not further

the underlying policy of the rule and is therefore not protected. Yet a

careful distinction must be made between a frank disclosure during the course

of negotiations——such as "All right, I was negligent. Let’s talk about

damages" (inadmissible)--and the less frequent situation where both the

validity of the claim and the amount of damages are admitted--"Of course, I owe

you the money, but unless you’re willing to settle for less, you’ll have to sue

me for it" (admissible). Likewise, an admission of liability made during

negotiations concerning the time of payment and involving neither the

*1334 validity nor amount of the claim is not within the rule’s exclusionary

protection.

Hence the earlier—quoted "WHEREAS" recital as to the total outstanding

balance, including accrued interest, amounting to $290,000 comes squarely

within the category of statements that are defined as nonhearsay and are

rendered admissible by Rule 801(d)(2)(D):

The statement is offered against a party and is ... (D) a statement by the

party's agent or servant concerning a matter within the scope of the agency or
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employment, made during the existence of the relationship....

Attorney Libman was unquestionably Sylvester Whey’s agent, and his statements

were equally unquestionably made in the scope and during the existence of the

agency relationship. [FNS] And the key statement here, the amount of accrued

interest, was not made in the course of an offer of settlement but was rather a

recital of an acknowledged fact——and so it represents a classic example of an

admission (what at common law used to be termed the "admission against

interest" exception to the hearsay rule, but has now been expanded by the Rule

801(d)(2) definition of nonhearsay). This Court is then entitled to consider

that admission, which binds Vembu and Robex (see n. 5).

FNS. Robex as guarantor of Sylvester Whey’s obligations is subject to

liability that is coterminous with Sylvester Whey’s. And Vembu’s

derivative obligation, either through piercing Robex’ corporate veil or as

that corporation’s alter ego, is of course exactly the same. Hence the

earlier-quoted argument by the Vembu-Robex lawyer that the 1992 document

was not signed by either Vembu or Robex is entirely empty: They stand in

the shoes of Sylvester Whey, and that corporation was and is bound by its

lawyer’s admission. Thus Vembu and Robex are equally bound.

In summary, Kolson and Weinsteins have demonstrated the necessary agreement of
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the parties for the compounding of interest. Because Vembu and Robex have not

contested the accuracy of the Kolson-Weinsteins calculations if their legal

theory is correct, this Court orders that judgment be entered in favor of

Kolson and Weinsteins and against Vembu and Robex jointly and severally in the

sum of $150,000 in principal plus $221,437.04 in interest, for a total judgment

amount of $371,437.04.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff—Appellee,

V.

Donald E. MEADOWS, Defendant—Appellant.

No. 78—5572.

United States Court of Appeals,

Fifth Circuit.

July 13, 1979.

Defendant was convicted before the United States District Court for the

Northern District of Georgia, Richard C. Freeman, J., of obtaining by

fraud funds which were the subject of a grant pursuant to the Comprehensive

Employment and Training Act, and he appealed. The Court of Appeals, Tuttle,

Circuit Judge, held that trial court committed reversible error in submitting

jury instruction which, applying law to the facts, stated merely that "fraud

may result from statements of half-truths or the concealment of material

facts," without more, since trial court thereby understated principal of law by

failing to remind jury of the intent required to convict.

Reversed and remanded.

Godbold, Circuit Judge, concurred in part and dissented in part and filed

opinion.
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Control when he continued to claim the extra paychecks at City Hall for several

months, and that the City relied on this misrepresentation by continuing to

issue the duplicate checks. It would not be unreasonable for the jury to

assume that if Meadows had left the checks unclaimed, the city would have

realized the error and stopped issuing the checks. Alternatively, the jury

could have found that, by failing to inform the proper city officials that he

was no longer working at the Bureau of Pollution Control and was receiving

paychecks from Black World, Meadows concealed a material fact; thus ensuring

that the city would continue to issue the paychecks and that he would continue

to benefit from the city’s initial mistake. Although it is clear that Meadows

made no false inducements to obtain the extra paychecks initially, his conduct

in continuing to pick them up with knowledge of the obvious error came

sufficiently within the broad sweep of 18 U.S.C. s 655 to go to the jury.

IV. RULE 408 OFFER TO COMPROMISE.

[3] Meadows contends that the trial court committed reversible error by

admitting certain statements he made to a government official when he was

confronted *989 with the fact of the overpayments, on the grounds that the

statements were part of compromise negotiations and should have been excluded

on the basis of Rule 408, Federal Rules of Evidence.[FN3] We disagree.

FN3. Rule 408 provides: ‘
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Evidence of (1) furnishing or offering or promising to furnish, or (2)

accepting or offering or promising to accept, a valuable consideration in

compromising or attempting to compromise a claim which was disputed as to

either validity or amount, is not admissible to prove liability for or

invalidity of the claim or its amount. Evidence of conduct or statements

made in compromise negotiations is likewise not admissible. This rule does

not require the exclusion of any evidence otherwise discoverable merely

because it is presented in the course of compromise negotiations. This

rule also does not require exclusion when the evidence is offered for

another purpose, such as proving bias or prejudice of a witness, negativing

a contention of undue delay, or proving an effort to obstruct a criminal

investigation or prosecution.

These statements occurred in an interview between Meadows and a program

analyst for the Labor Department named Goldsmith. Goldsmith had received a

memorandum from Meadows’ CETA supervisor with Black World, which indicated that

Meadows had complained because he had not received his full bonus check.

Goldsmith reviewed the records and found that while Meadows’ Black World bonus

check was deficient, Meadows had received a full bonus check from the Bureau of

Pollution Control, and moreover, had been carried simultaneously on two

departments’ payrolls for several months. Based on these discoveries,
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Goldsmith decided to hold Meadows’ checks and when Meadows came to Goldsmith’s

office, he was confronted with the problem. When testifying for the government

on direct examination, Goldsmith stated that Meadows’ immediate response was an

admission that he knew after the first check that there was some sort of

administrative error causing the duplicate checks to be issued, but declared

that "if you were stupid enough or somebody else makes the mistake, I felt that

I could benefit from it." On cross—examination, the defense counsel brought

out that Meadows subsequently agreed to a repayment schedule.

Although the government contends that Rule 11(b), Federal Rules of Criminal

Procedure, rather than Rule 408, Federal Rules of Evidence, governs the issue

since this is a criminal case, we assume the applicability of Rule 408 to

govern the admission of related civil settlement negotiations in a criminal

trial. F.R.Evid. 1101(b), See Ecklund v. United States, 159 F.2d 81 (6th

Cir. 1947). We do not, however, find any violation of the rule. We do not

feel that Meadows’ remark to Goldsmith that he knew the checks were issued by

mistake was in any sense an offer to compromise a claim. The conversation

occurred during an informal investigation of the situation; thus, there was no

claim to compromise at the time the two first met. The prosecution merely made

use of a direct admission with respect to Meadows’ intent, which is, of course,

probative evidence of his state of mind. Although the testimony concerning the

repayment schedule might otherwise have been barred by rule 408 as a settlement
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offer, this testimony was solicited by the defense counsel on cross—

examination. We reject the appellant's contention that it was "forced" to

introduce this testimony of the repayment schedule; it appears to us to be a

calculated, tactical defense decision.

V. SUPPLEMENTAL CHARGE.

As we stated earlier, the jury requested additional instructions on the

definition of fraud during the course of its deliberations. In response, the

court merely repeated the small portion of its original charge describing the

law of fraud and its application to these facts. The supplemental instructions

contained no reference to the burden or quantum of proof, presumption of

innocence, or any other matter necessarily favorable to the defendant. The

defense counsel objected and requested some additional balancing instruction,

but the trial court refused. The jury returned its verdict of guilty within

fifteen minutes. Since the case will have to be retried, it may be helpful to

comment on the procedure followed.

*990 It is well—established that in giving additional instructions to a

jury; particularly in response to inquiries from the jury, a court must be

especially careful not to give an unbalanced charge. Although the failure to

give any presumption of innocence instruction does not mandate reversal in all

criminal appeals, Kentucky v. Whorton, ——— U.S. ——-—, 99 S.Ct. 2088, 60

L.Ed.2d 640 (1979), the particular significance of a supplemental charge when a
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UNITED STATES of America, Appellee,

v.

Albert BAKER and Paul Mazzilli, Defendants,

Paul Mazzilli, Defendant-Appellant.

No. 500, Docket 89-1320.

United States Court of Appeals,

Second Circuit.

Argued Feb. 12, 1991.

Decided Feb. 13, 1991.

Defendant was convicted of offenses arising out of

his possession of stolen electronic\ equipment

following a trial in the United States District Court

for the Eastern District of New York, and he

appealed. The Court of Appeals, 848 F.2d 384,

reversed on grounds of improper cross-examination

by the trial judge. On remand, the defendant was

convicted in the District Court, Joseph M.

McLaughlin, J ., of one count of possessing stolen

goods and one count of receiving stolen goods, and

he appealed. The Court of Appeals held that: (1)

evidentiary rule dealing with compromise evidence

applied only to civil litigation and did not bar

evidence of defendant’s prearrest attempt to make a

"deal" involving possible criminal charges; (2)

evidence was sufficient to support finding that

defendant knew that merchandise was stolen; and

(3) Government was properly allowed to present

rebuttal evidence that invoices produced by

defendant for stolen items could be purchased by the

general public and were not documents from a real

company.

Affirmed in part, vacated in part and remanded.

[1] CRIMINAL LAW 0&7 408

1 10k408

Evidentiary rule precluding admission of attempts to

compromise a claim applied only to civil litigation

and did not bar evidence of a defendant’s prearrest

attempt to make a "deal" involving possible criminal

charges. Fed.Ru1es Evid.Rule 408, 28 U.S.C.A.

[2] RECEIVING STOLEN GOODS (9% 8(4)

324k8(4)

Evidence that defendant could identify only as

“Joey" the person from whom he purchased stolen

Page 1

electronic equipment on extremely favorable terms,

that defendant was unaware of any invoice for the

goods until an invoice was produced sometime after

the agents discovered the stolen goods in his father’s

basement, and the fact that he tried to arrange a

"deal" with the FBI when confronted by government

investigators, was more than sufficient to allow the

jury to conclude beyond reasonable doubt that

defendant knew that merchandise was stolen.

[3] CRIMINAL LAW (a): 683(2)

1 10k683(2)

Permitting Government to present evidence in

rebuttal that invoices of the type defendant produced

for stolen goods could be purchased by the general

public and were not documents from a real company

bore directly on the issues raised by invoice

introduced by defendant charged with possession of

stolen goods and thus was a proper exercise of trial

court’s discretion.

*179 Roger Bennet Adler, New York City, for

defendant-appellant.

Jack Wenik, Asst. U.S. Atty. (Andrew J.

Maloney, U.S. Atty., E.D.N.Y., Emily Berger,

Asst. U.S. Atty., of counsel), Brooklyn, N.Y., for

appellee.

Before VAN GRAAFEILAND, WINTER and

-WALKER, Circuit Judges.

PER CURIAM:

Paul Mazzilli appeals from a judgment entered

after a jury trial in the Eastern *180 District

convicting him of one count of possessing stolen

goods, in violation of 18 U.S.C. § 659, and one

count of receiving stolen goods, in violation of 18

U.S.C. § 2315. This trial was his second on the

present indictment, his previous conviction having

been reversed on grounds of improper cross-

examination by the first trial judge. United States v.

Mazzilli, 848 F.2d 384 (2d Cir.1988). On this

appeal, he asserts multiple grounds for reversal, all

but one of which are meritless. The government

concedes that his conviction on both counts is

multiplicitous. We therefore vacate the Section

2315 conviction and remand for resentencing on the

Section 659 conviction alone.
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In November 1986, two truck trailers full of

portable stereos, televisions, telephones, and

electronic toys destined for North Carolina were

stolen from a trucking yard in East Brunswick, New

Jersey. Acting on information received from Albert

Baker, the FBI began to investigate Mazzilli, a New

York City firefighter and operator of a small video

rental store in Brooklyn, in connection with the

missing electronic equipment.

Special Agents Andrew Conlin and Coleen

Nichols visited the home of Mazzilli’s father in

Brooklyn, where they encountered Mazzilli himself.

Upon questioning, Mazzilli led the agents to the

basement of the house, which was filled with boxes

of the stolen electronic equipment. As the agents

seized custody of the goods, Mazzilli asked Nichols

whether she knew an FBI agent named George

Hanna. After Nichols answered affirmatively,

Mazzilli explained that he had heard that "Hanna has

made deals for other people in the past" and "has a

reputation in the neighborhood for making deals."

Mazzilli proposed to Nichols that she "speak with

George to see if maybe we can get together and

make some sort of deal for myself. "

[1] Mazzilli contends that the district court erred

in admitting Nichols’s testimony about what

Mazzilli said to her. He claims that Fed.R.Evid.

408 precludes admission of his statements to

Nichols. We disagree.

Rule 408 states:

Evidence of (1) furnishing or offering or

promising to furnish, or (2) accepting or offering

or promising to accept, a valuable consideration in

compromising or attempting to compromise a

claim which was disputed as to either validity or

amount, is not admissible to prove liability for or

invalidity of the claim or its amount. Evidence of

conduct or statements made in compromise

negotiations is likewise not admissible. This rule

does not require the exclusion of any evidence

otherwise discoverable merely because it is

presented in the course of compromise

negotiations. This rule also does not require

exclusion when the evidence is offered for another

purpose, such as proving bias or prejudice of a

witness, negativing a contention of undue delay,

or proving an effort to obstruct a criminal

investigation or prosecution.

We believe it fairly evident that the Rule applies

Page 2

only to civil litigation. The reference to "a claim

which was disputed as to either validity or amount"

does not easily embrace an attempt to bargain over

criminal charges. Negotiations over immunity from

criminal charges or a plea bargain do not in ordinary

parlance constitute discussions of a "claim" over

which there is a dispute as to "validity" or

"amount." Moreover, Fed.R.Crim.P. 11(e)(6)

explicitly addresses the exclusion of plea bargain

negotiations and limits the statements excluded to

those made to an "attorney" for the government.

The very existence of Rule 11(e)(6) strongly

supports the conclusion that Rule 408 applies only

to civil matters. We therefore hold that Rule 408

did not preclude testimony as to Mazzilli’s

statements to Nichols.

[2] We may quickly dispose of Mazzilli’s other

arguments. The evidence that Mazzilli could

identify only as "Joey" the person from whom he

purchased the stolen electronic equipment on

extremely favorable terms, that he was unaware of

any invoice for those goods until a "Global Imports"

invoice was produced sometime after *181 the

agents discovered the stolen goods in his father’s

basement, and that he tried to arrange a "deal" with

the FBI when confronted by the government

investigators, was more than sufficient to allow the

jury to conclude beyond a reasonable doubt that

Mazzilli knew that the merchandise was stolen. See

Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct.

2781, 2789, 61 L.Ed.2d 560 (1979).

[3] Permitting the government to present evidence

in rebuttal that "Global Imports" invoices could be

purchased by the general public and were not

documents from a real company was within the

discretion of the trial judge, see United States v.

Casamento, 887 F.2d 1141, 1172 (2d Cir.1989),

cert. denied, --- U.S. ----, 110 S.Ct. 1138, 107

L.Ed.2d 1043 (1990), because the rebuttal bore

directly on the issues raised by the invoice

introduced by Mazzilli. See United States v. Neary,

733 F.2d 210, 220 (2d Cir.1984). None of

Mazzilli’s claims of prosecutorial misconduct could

have affected the outcome of the case. Finally, not

only was a conscious avoidance charge proper, but,

given Mazzilli’s claimed ignorance that the goods

were stolen in the face of such highly suspicious

circumstances, this was a paradigmatic case in which

to give such an instruction. See United States v.

Mang Sun Wong, 884 F.2d 1537, 1541-43 (2d
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Cir.1989), cert. denied, —-- U.S. —---, 110 S.Ct.

1140, 107 L.Ed.2d 1045 (1990).

The government concedes, however, that

Mazzilli’s convictions for possession of stolen goods

and receiving stolen goods are multiplicitous and

should be merged. See United States v.

DiGeronimo, 598 F.2d 746, 749-51 (2d Cir.), cert.

denied, 444 U.S. 886, 100 S.Ct. 180, 62 L.Ed.2d

117 (1979). We thus affirm the conviction for

possession under Section 659, vacate the conviction

for receipt under Section 2315, and remand the case

for resentencing on the Section 659 conviction

alone. See United States v. Sappe, 898 F.2d 878,

882 (2d Cir. 1990).

END OF DOCUMENT
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UNITED STATES of America, Plaintiff,

v.

Charles MCCORKLE and Katherine McCorkle,

Defendants.

No. 93 C 6528.

United States District Court, N.D. Illinois, Eastern

Division.

July 7, 1994.

MEMORANDUM OPINION AND ORDER

CONLON, District Judge.

*1 The United States ("the government") sues

Charles McCorkle ("Charles") and his wife,

Katherine McCorkle ("Katherine"), (collectively

"the McCorkles") to collect Charles’ alleged

outstanding income tax liabilities for the years 1966,

1967 and 1968. Both the McCorkles and the

government move in limine to exclude certain

evidence at trial.

The McCorkles move in limine to bar evidence

concerning (1) Charles’ 1975 misdemeanor

conviction for failure to file income tax returns; (2)

rescission of the 1986 settlement agreement between

Charles and the government for mutual mistake of

fact; (3) the civil action captioned United States of

America v. Charles McCorkle, et al., 84 C 4674

(N.D.Ill.); (4) the testimony of Robert Kern; (5)

the testimony of any govermnent agent or employee

regarding Charles’ alleged assignment of income to

Katherine; and (6) Katherine’s income and lifestyle

from 1986 to date. The government moves in

limine to bar the McCorkles from offering any

evidence or making any arguments with respect to

the knowledge, opinions, or conclusions of Internal

Revenue Service ("IRS") personnel.

DISCUSSION

Motions in limine are generally disfavored. This

court excludes evidence on a motion in limine only

if the evidence is clearly not admissible for any

purpose. See Hawthorne Partners v. AT & T

Technologies, Inc., 831 F.Supp. 1398, 1400

(N.D.Ill.1993). If evidence is not clearly

inadmissible, evidentiary rulings must be deferred

until trial so questions of foundation, relevancy, and

Page 1

prejudice may be resolved in context. Id. at 1401.

Thus, denial of a motion in limine does not mean

that all evidence contemplated by the motion will be

admitted at trial. Rather, denial of the motion in

limine means only that without the context of trial

the court is unable to determine whether the

evidence in question should be excluded. See

United States v. Connelly, 874 F.2d 412, 416 (7th

Cir.1989). Both the McCorkles’ and the

government’s motions in limine fail to meet this

rigorous standard and must be denied.

First, the McCorkles seek to exclude any mention

of Charles’ 1975 criminal conviction for failure to

file federal income taxes. Although Charles’

conviction would be admissible since it involved

dishonesty or false statements, see Fed.R.Evid.

609(a)(2), mention of the conviction is barred by

Fed.R.Evid. 609(b) because the conviction is more

than ten years old. However, Charles transferred

his 80 percent stock interest in McCorkle Reporters

to Katherine in 1975, the same year as his criminal

conviction. Thus, the criminal conviction may be

admissible under Fed.R.Evid. 404(b), which allows

evidence of other crimes, because it may be

probative of Charles’ motive or plan to transfer his

assets to Katherine in order to reduce his liability to

the government.

Second, the McCorkles seek to prevent the

government from advancing the legal theory that the

settlement agreement is void due to mutual mistake.

The McCorkles contend that the government’s

mutual mistake theory is new, and they profess

uncertainty regarding the factual basis for this legal

theory. However, the McCorkles were on notice

that mutual mistake is a ground for rescinding the

settlement agreement. Under 26 U.S.C. § 7122,

both parties are bound by a compromise agreement

except upon a showing of "(1) falsification or

concealment of assets by the taxpayer, or (2) mutual

mistake of a material fact sufficient to cause a

contract to be reformed or set aside." 26 CPR. §

301.7122-1(c) (1993). Thus, the government may

attempt to prove at trial that Charles’ failure to

disclose his 1975 transfer of his 80 percent stock

interest in McCorkle Reporters to Katherine in his

Form 433 constituted a fraudulent concealment.

Alternatively, the government may seek to rescind

the settlement based on mutual mistake, arguing that

since Charles inadvertently omitted the transfer from

his Form 433 and the government had no knowledge
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of the transfer, the settlement agreement is based on

an inaccurate portrait of Charles’ ability to pay and

must be rescinded.

*2 Third, the McCorkles seek to exclude all

documents relating to the government’s 1984 case

against the McCorkles that resulted in the 1986

settlement agreement, United States of America v.

Charles McCorkle, et al., 84 C 4674 (N.D.Ill). The

McCorkles do not submit these documents——trial

briefs, the final pretrial order, correspondence

containing settlement negotiations, etc.--with their

motion in limine, so the court is unable to determine

the admissibility of specific documents. It is

premature to exclude all these documents since some

or all of them may shed light on the parties’ intent

when they entered the 1986 settlement agreement.

The McCorkles’ reliance on Fed.R. Evid 408 to

exclude these documents is misplaced. Rule 408

precludes evidence of settlement discussions in a

particular case from being mentioned at the trial of

that case (with certain exceptions). However, Rule

408 does not bar settlement information in one case

from admissibility in another case. Here, the

settlement discussions that resulted in the 1986

settlement agreement may be relevant to determining

whether that agreement must be rescinded.

Fourth, the McCorkles seek to exclude the

testimony of Robert Kern ("Kern"), the government

lawyer in the 1984 case. The McCorkles contend

the government did not disclose that it would call

Kern as a witness before listing him as a trial

witness, despite interrogatories propounded on the

government that should have elicited this

information. The McCorkles argue that Kern must

be barred from testifying at trial because they have

not had an opportunity to depose him. The

government counters that the McCorkles did not

propound interrogatories seeking the identities of

government witnesses; instead, the government

contends that the McCorkles themselves identified

Kern as an individual with information relevant to

this case. The government also avers that it offered

to make arrangements for a telephone deposition of

Kern, but the McCorkles responded that a

deposition was unnecessary because all the

information that could be ascertained from Kern was

available in other government documents. Thus, the

McCorkles’ questionable assertion of unfair surprise

at Kem’s inclusion in the govemment’s witness list

Page 2

does not appear to create undue prejudice.

Fifth and sixth, the McCorkles seek to exclude

information relating to Katherine’s income and

lifestyle from both government agents and

employees and other sources. However, one of the

main issues in this case is whether Charles

improperly assigned his income to Katherine after

the 1986 settlement agreement. Information about

Charles’ work responsibilities and remuneration is

relevant to whether Charles’ salary was

commensurate with his job. Similarly, information

about Katherine’s work responsibilities and

remuneration is relevant to whether Katherine’s

salary was commensurate with her job. The

government seeks to show that Charles earned too

little and Katherine earned too much; information

about Katherine’s income and lifestyle is relevant to

these inquiries.

*3 The govemment’s motion in limine also fails.

The government appears primarily concerned with

excluding the notes from the IRS investigation

conducted by Harold Taggert ("Taggert") in

connection with the settlement agreement and

Charles’ Form 433. Taggert’s notes summarize his

investigation as follows: ,

T/P [taxpayer] has transferred nearly everything to

his wife.

the four corps [corporations] were transferred

between 1975 & 1977. Accurate Reporting now

belongs to Sherman Katz and Nadine Gorski is the

sole officer; Chicago Reporting Co. is 100%

owned by Katherine McCorkle as is McCorkle

Court Reporters and Official Records, Inc. These

are basically service corps. It would be difficult

to challenge the transfer in return for a small

amount of money. . ..

McCorkles’ Resp. at 2. The government advances

two arguments in its attempt to preclude Taggert’s

notes and other unspecified govemment'documents

and testimony. First, the government contends that

the McCorkles may not offer evidence or argument

that the government is estopped from denying the

actions or knowledge of IRS employees, including

Taggert. Second, the government invokes the

deliberative process privilege.

First, it is correct that parties cannot usually raise

estoppel arguments against the government. See

Heckler v. Community Health Serv., 467 U.S. 51,

60—61 (1984). The government contends that since
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Taggert was not authorized to compromise Charles’

tax liabilities, Taggert’s knowledge that Charles had

transferred assets to Katherine is irrelevant.

Government’s Mot. at 2. The government contends

that allowing Taggert’s testimony would amount to

an attempt to improperly estop the government

based on the actions of one government employee.

Id. However, admitting evidence regarding the

government’s knowledge about Charles’ financial

situation at the time it entered into the settlement

agreement is not equivalent to granting a

government employee the power to bind the

government to a legal position.

The government may not disavow the actions of

its employees entirely. Knowledge possessed by a

government agent with a duty to disclose is imputed

to the government. Martin v. Consultants &

Administrators, Inc., 966 F.2d 1078, 1096 (7th

Cir.1992), citing In re "Agent Orange" Product

Liability Litigation, 597 F.8upp. 740, 796

(E.D.N.Y.1984), aff’d, 818 F.2d 145 (2d

Cir. 1987). Thus, the challenged evidence may show

what Taggert or another government agent--and

therefore the government itself--knew about Charles’

1975 transfer of his 80 percent interest in McCorkle

Reporters to Katherine at the time of the settlement

agreement. The McCorkles may attempt to use this

evidence to rebut the government’s mutual mistake

theory.

Second, the deliberative process privilege protects

communications that are part of the decision—making

process of a government agency, i.e.,

communications made prior to and during an agency

determination. United States v. Farley, 11 F.3d

1385, 1389 (7th Cir.1993) (citations omitted).

However, what the government knew is not

equivalent to its deliberations. Evidence regarding

the government’s knowledge of Charles’ transfer of

his 80 percent interest in McCorkle Reporters to

Katherine or other information about Charles’

financial situation is not protected from disclosure

by the deliberative process privilege.

CONCLUSION

*4 The parties’ motions in limine are denied.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff—Appellee,

v.

Thomas E. HAUERT, Defendant-Appellant.

No. 93-3171.

United States Court of Appeals,

Seventh Circuit.

Argued Sept. 7, 1994.

Decided Nov. 14, 1994.

Defendant was convicted in the United States

District Court for the Northern District of Illinois,

William T. Hart, 1., of tax evasion and failure to

file tax returns, and he appealed. The Court of

Appeals, Wellford, Circuit Judge, held that: (I)

evidence of defendant’s conduct during prior income

tax audit was admissible to show that he knew what

the law was and his legal duty thereunder; (2) lay

opinion testimony regarding defendant’s beliefs

about propriety of his filing returns and paying taxes

was excludable; (3) jury was adequately instructed

on good-faith defense; and (4) charged misconduct

by prosecutor was not reversible error.

Affirmed.

[1] CRIMINAL LAW <9: 370

l 10k370

Evidence of taxpayer’s conduct during previous

income tax audit, relating to his claim of tax exempt

status, was admissible in subsequent criminal

prosecution for tax evasion and for failure to file tax

returns to show that taxpayer knew what the law was

and knew his legal duty thereunder, to overcome his

good-faith misunderstanding of the law defense, and

was not excludable as conduct or statements made in

compromise negotiations, having been offered for

purpose other than to establish liability. Fed.Rules

Evid.Rule 408, 28 U.S.C.A.

[1] CRIMINAL LAW 4% 408

1 10k408

Evidence of taxpayer’s conduct during previous

income tax audit, relating to his claim of tax exempt

status, was admissible in subsequent criminal

prosecution for tax evasion and for failure to file tax

returns to show that taxpayer knew what the law was

and knew his legal duty thereunder, to overcome his

good-faith misunderstanding of the law defense, and

was not excludable as conduct or statements made in

compromise negotiations, having been offered for

purpose other than to establish liability. Fed.Rules

Evid.Rule 408, 28 U.S.C.A.

[2] CRIMINAL LAW 6: 449.2

1 lOk449.2

(Taxpayer’s knowledge of federal law requirements

was not proper subject for lay witness opinion

testimony in criminal tax prosecution in which

defendant raised good-faith misunderstanding of the

law defense. Fed.Rules Evid.Rules 701, 704(a), 28

U.S.C.A.

[3] CRIMINAL LAW 4: 449.2

110k449.2

Defendant’s beliefs about propriety of his filing

federal tax returns and paying federal taxes, which

were closely related to defendant’s knowledge about

tax laws and defendant’s state of mind in protesting

his taxpayer status, were not proper subject for lay

witness opinion testimony in criminal tax

prosecution, in which defendant raised good-faith

misunderstanding of the law defense, in absence of

careful ground work and special circumstances, as

such testimony would not be helpful to clear

understanding of issues by jury. Fed.Rules

Evid.Rules 701, 704(a), 28 U.S.C.A.

[4] INTERNAL REVENUE (b 5317

'220k5317

Jury charge that did not use term "subjective

standard," but did not include any reference to

objectively reasonable standard or to measure of

conduct of reasonable taxpayer, adequately

instructed jury on good-faith misunderstanding of

the law defense in criminal prosecution for tax

evasion and failure to file tax returns, where jury

was additionally instructed on govemment’s burden

of proof and on standard of willfulness. 26

U.S.C.A. §§ 7201, 7203.

[5] CRIMINAL LAW é: 778(6)

1 10k778(6)

District court’s instruction that no person could

intentionally avoid knowledge by closing his or her

eyes to information or facts which would otherwise

have been obvious did not improperly shift burden

of proof to defendant in criminal prosecution for tax

evasion and failure to file tax returns. 26 U.S.C.A.
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§§ 7201, 7203.

[6] CRIMINAL LAW («p 713

110k713

Prosecutor’s statement during closing argument in

criminal tax prosecution that taxpayer was subject to

the tax laws, just like the rest of us, was not

improper, in light of defendant’s claimed defense

that in good faith he did not believe that federal tax

laws were applicable to him and that he did not

willfully violate these laws with respect to criminal

charges made against him.

[7] CRIMINAL LAW 6: 1171 . 1(6)

110k117l.1(6)

Any error by prosecutor during closing argument in

criminal tax prosecution in reminding jury that if

they were not convinced that taxpayer was acting in

good faith, taxpayer would be vindicated in his

contentions and he would be getting a free ride, was

not prejudicial in context of entire trial.

[8] CRIMINAL LAW 6:: 1171.8(1)

110k1171.8(1)

Prosecutor’s mere asking of question during cross-

examination of defendant regarding whether

defendant’s friend, who tutored defendant and

persuaded him to reach his position on nontaxability

of his wages and not filing income tax returns, was

convicted of income tax evasion was not basis for

reversing defendant’s convictions for tax evasion

and for failure to file tax returns, where defendant’s

prompt objection to question was sustained.

[9] CRIMINAL LAW ®== 1171.3

110k1171.3

Prosecutor’s misstatement during closing argument

in criminal tax prosecution that defendant, raising

good-faith misunderstanding of the law defense, had

to convince jury of his good-faith belief was not

reversible error, in light of district court’s clear

instructions that burden of proof remained with

government.

*198 Barry Rand Elden, Robert Michels (argued),

Asst. U.S. Attys., Crim. Receiving, Appellate

Div., Chicago, IL, for plaintiff-appellee.

Raymond D. Pijon, Chicago, IL (argued), for

defendant-appellant.

Before POSNER, Chief Judge, and
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EASTERBROOK and WELLFORD, [FN*] Circuit

"Judges.

FN* The Honorable Harry W. Wellford, United

States Circuit Judge for the Sixth Circuit, sitting by

designation.

WELLFORD, Circuit Judge.

After conviction by a jury in the district court for

tax evasion (violation of 26 U.S.C. *199 § 7201)

and for failure to file tax returns for the calendar

years 1988 through 1991 (violation of 26 U.S.C. §

7203), defendant, Thomas E. Hauert, has appealed

his convictions and sentences to this court.

Conceding that he had failed to file federal income

tax returns since 1986, Hauert first maintains that

the district court erred "in allowing the government

to introduce evidence of defendant’s compromise

and settlement negotiations in a 1984 civil tax case."

Next, he asserts error by the trial judge in "denying

defendant an opportunity to present lay opinion

testimony relevant to the issue of good faith."

,Hauert also challenges certain jury instructions

given by the district court applicable to his claimed

"good faith" defense. He avers, moreover,

prosecutorial misconduct denying him a fair trial,

and, finally, that the government erroneously shifted

the burden of proof from the prosecution. We

discuss these grounds of Hauert’s appeal seriatim.

I. BACKGROUND

Hauert worked regularly for the Caterpillar

Company for many years including the years in

question, and received payment for his earnings that

mandated filing a federal income tax return for each

of the years in contention, unless "excused" from

criminal liability for his failure to file by reason of

his so-called "good faith misunderstanding of the

law" defense. This court is aware at the outset that

we decided in 1989, after argument in 1988, that an

"objectively reasonable standard" was to be applied

in this type of criminal tax liability situation

involving charges of tax evasion and failure to file

federal income tax returns. United States v. Cheek,

‘882 F.2d 1263, 1265 (7th Cir.l989), cert. granted,

493 U.S. 1068, 110 S.Ct. 1108, 107 L.Ed.2d 1016

(1990), vacated, 498 U.S. 192, 201, 111 S.Ct. 604,

610, 112 L.Ed.2d 617 (1991) (eliminating

"objectively reasonable standard"). The tax years

1980 through 1986 were involved in the Cheek case.
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[FNl]

FNl. Since the government concedes that Cheek

principles, as enunciated by the Supreme Court in

1991, do not retroactively apply to all the tax years

at issue in this indictment, we are not called upon to

decide any possible retroactivity problem. We must

apply Cheek, then, to all the issues involved in this

case by reason of Hauert’s "good faith

misunderstanding of the law " defense.

II. EVIDENCE OF PRIOR TAX SETTLEMENT

[1] Hauert objected to the testimony and evidence

involving his claimed tax exempt status asserted on

W-4 withholding tax forms for his salary during

1980 and 1981. (Hauert maintains in his brief that

he also claimed exempt status for the years 1988

through 1991.)

Hauert was audited by the Internal Revenue

Service ("IRS") because of certain partnership

income purportedly attributable to him in 1980 or

1981. During the course of the IRS’ audit for those

years, Hauert asserted in a letter that "I have

abandoned my constitutional challenge for those

years." Hauert claims that allowing the government

to introduce this and other evidence of his dealings

with IRS agents indicating an abandonment of any

constitutional challenge to the taxability of his

Caterpillar earnings was prejudicial error. There

was also evidence admitted at trial, over defendant’s

objection, of his signing settlement documents in

1984 foregoing a contention that his wages or salary

were not taxable.

Hauert does not contest that evidence of his prior

compliance with the laws he later claimed to

misunderstand in earlier tax years is not admissible.

This evidence is relevant to his actual subjective

intent and his understanding of his income tax

obligations to file and to pay tax on earnings from

employment. Defendant argues that the evidence of

his conduct during the income tax audit during 1984

is "irrelevant," "cumulative," and "contrary to

policy concerning settlement. "

Defendant’s reliance on United States v.

Robertson, 582 F.2d 1356 (5th Cir.1978), in

support of the above contention, is misplaced.

Robertson, not a tax case, involved a drug charge

and admissions made by a defendant to DEA agents
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in a parking lot. The Robertson court discussed

FED.R.CRIM.P. 11(e)(6) and FED.R.EVID. 410

with regard to admissibility of statements " ’in

connection with, and relevant to’ an offer to plead

guilty." 582 *200 F.2d at 1364 (emphasis added).

Among other things, in overruling defendant’s

contentions in that case, the en banc court observed

that "[c]ourts{have been very reluctant to allow an

accused to withdraw a guilty plea merely on

allegations of a misunderstanding resulting from an

accused’s purely subjective beliefs." Id. at 1367.

Nor do we believe that FED.R.EVID. 408 is of

assistance to defendant in respect to this assertion of

error. Among other things, while generally

'proscribing admissibility of "conduct or statements

made in compromise negotiations," this rule adds

that it "does not require the exclusion of any

evidence otherwise discoverable merely because it is

presented in the course of compromise

negotiations," and also "when the evidence is

offered for another purpose." See FED.R.EVID.

408. In adopting this language, the Conference

Committee Report explained that "evidence of facts

disclosed during compromise negotiations is not

inadmissible." See H.R.CONF.REP. No. 1597,

93d Cong, 2d Sess. 6 (1974), reprinted in 1974

U.S.C.C.A.N. 7098, 7099.

The purpose of the evidence in question was to

show Hauert’s knowledge and intent regarding his

obligation to report and pay taxes on his Caterpillar

(and other) earnings. As stated in Cheek, "in

deciding whether to credit [defendant’s] good—faith

belief claim, the jury would be free to consider any

admissible evidence from any source showing that

[defendant] was aware of his duty to file a return

and to treat wages as income." Cheek, 498 US at

202, 111 S.Ct. at 611. The evidence involving the

earlier years may not have been admissible to show

Hauert’s civil tax liability in those earlier years or to

his claims or the govemment’s claims in the context

of civil tax liability. This evidence was admissible

under Rule 408 for "another purpose" in this case.

See United States v. Birkenstock, 823 F.2d 1026,

1028 (7th Cir. 1987).

As stated in a case cited by defendant, ”Federal

Rule of Evidence 408 permits evidence of settlement

agreements for purposes other than proving

liability." United States v. Hays, 872 F.2d 582,

588-89 (5th Cir.1989). [FN2] The evidence in
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question was admitted to show whether Hauert knew

"what the law is" and his "legal duty" thereunder.

See Cheek, 498 U.S. at 202, 203 n. 8, 111 S.Ct. at

611 n. 8. We find that the district court was acting

within its sound discretion by admitting the evidence

at issue. See also United States v. Farmer, 924

F.2d 647 (7th Cir.1991); Breuer Elec. Mfg. Co. v.

Toronado Sys. of Am., Inc., 687 F.2d 182 (7th

Cir.1982).

FN2. Hays, also not a tax case, held that district

courts have wide discretion in determining

relevancy under Rule 401. Hays, 872 klf.2d at 587.

Hays also indicated that evidence that defendant

was engaged in conspiratorial conduct could not be

admitted under Rule 408 by introducing evidence of

prior settlement agreements between defendant and

others alleged to be co-conspirators. Id. at 589.

Hays is otherwise distinguishable from the instant

case, in our view.

We are not persuaded by Hauert’s contentions in

this regard.

III. LAY OPINION TESTIMONY

[2][3] Hauert recognizes "the special limitations

imposed upon opinion evidence by expert witnesses

under Rule [FED.R.EVID.] 704(b)," and thus does

not appeal the district court’s decision to preclude a

proffered psychiatric opinion that he was "credible,

sincere and manifests a good faith belief" with

respect to IRC obligations. He argues, however,

that it was prejudicial error under FED.R.EVID.

701 and 704(a) to prevent such testimony from lay

witnesses who were fellow employees and long-time

friends. In particular, Hauert sought to present

these witnesses to attest to his sincerity about his

income tax beliefs. He relies upon the following

language of FED.R.EVID. 701:

If the witness is not testifying as an expert, the

witness’ testimony in the form of opinions or

inferences is limited to those opinions or

inferences which are (a) rationally based on the

perception of the witness and (b) helpful to a clear

understanding of the witness’ testimony or the

determination of a fact in issue.

See FED.R.EVID. 701.

Hauert also relies upon that portion of

FED.R.EVID. 704(a), which permits opinion

evidence embracing an ultimate issue. The district
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court ruled that the lay opinion evidence sought to

be introduced was substantially *201 the same as the

proffered expert evidence, which was barred under

FED.R.EVID. 704(b). The district court barred

such lay opinion testimony dealing with defendant’s

subjective sincerity, motivation, knowledge, or state

of mind. The district court did not prevent the lay

’witnesses from testifying about the context of their

association and contact with Hauert, but foreclosed

their opinions about his sincerity and "good faith"

belief. The government maintains that issue should

be governed by Rule 701, rather than Rule 704,

although it, of course, agrees with the result reached

by the district court. Rule 701 deals generally with

"opinion testimony by lay witnesses." Although a

lay witness may, in appropriate circumstances, give

an opinion on an "ultimate issue, " we agree that the

basic inquiry with respect to the district court’s

evidentiary rulings on lay witness testimony is

governed by FED.R.EVID. 701.

In offering the testimony of these witnesses,

defendant’s lawyer described them as "credibility

witnesses," and then there was discussion about

FED.R.EVID. 608, regarding opinion about

defendant’s reputation, and limiting their testimony

to opinion of Hauert’s character and reputation as to

truthfulness. Defendant’s attorney objected to being

limited so as not to ask these witnesses about

.Hauert’s “sincerity." Defendant’s attorney added

that these witnesses had "numerous conversations

and interactions" with Hauert "on the issue of

taxation, and have formulated opinions as to

whether he is sincere and believes his statements."

The district court ruled, however, without specific

reference to Rule 701, that these witnesses would

not, under the circumstances, be permitted to give

opinions about defendant’s "mental state or

condition constituting any element of the crime

charged a totally subjective matter." The district

court summarized its ruling by concluding that lay

witness opinion testimony on Hauert’s "state of

mind" or the sincerity of his "good faith" defense

"is not appropriate."

Defendant’s counsel made no further specific

proffer as to the content of the proposed testimony

nor did he offer any witness outside the presence of

the jury to make a record of it. These five witnesses

did testify to Hauert’s reputation for truthfulness,

his employment, and his active church involvement.

Witness Holman testified that Hauert was a "sincere
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and honest person." Witness Dobsczyle added that

Hauert was "one of the most truthful, honest people

that I have ever met." Witness Acosta, a close

friend, supplemented the opinion of truthfulness to

state: "I don’t think you could find anybody that

would say a bad thing about him. " [FN3]

FN3. Acosta also was permitted to testify, outside

the jury’s presence, that he had accompanied

Hauert to an IRS office and that Hauert pursued

many income tax questions that were not answered,

but the district court reserved a ruling on the

admissibility of this testimony. Hauert’s counsel

made no further motion to introduce this testimony

before the jury.

On the issue of lay opinion testimony concerning

Hauert’s knowledge of tax law requirements, we

agree with the opinion in United States v. Rea, 958

F.2d 1206, 1216 (2d Cir.1992), that opinion

testimony on a party’s knowledge of the law "in

most instances will not meet the requirements of

Rule 701." If offered, then, to show Hauert’s

knowledge, or lack thereof, about filing returns and

reporting wages and other receipts as income, we

believe the district court did not abuse its discretion

in denying lay testimony to this effect.

The opinion testimony introduced by defendant

that Hauert was "honest, sincere," and a good

person generally did come into evidence. That

evidence bore upon his "good faith" defense.

Whether the evidence would be, as required by Rule

701, "helpful to a clear understanding" of Hauert’s

testimony and position is essentially a matter of

sound judgment and within the discretion of the

district court. "[U]ltimately, the question of

whether a lay opinion falls into the category of

’meaningless assertion’ or whether that opinion

actually will help the jury decide an issue in the case

is a judgment call for the district court." United

States v. Allen, 10 F.3d 405, 415 (7th Cir.1993).

We consider here a ruling on admissibility of lay

witness opinion, testimony about a defendant’s state

of mind, his intent or belief with particular reference

to Rule 701(b)-- *202 whether the evidence would

be "helpful to a clear understanding" of the issues

by a jury. United States v. Guzzino, 810 F.2d 687,

699 (7th Cir.), cert. denied, 481 US. 1030, 107

S.Ct. 1957, 95 L.Ed.2d 529 (1987). While the

district court’s analysis was not as clear as we would
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have liked, we find no abuse of discretion, no clear

error, in the preclusion of this lay opinion evidence

under the circumstances of this case. We believe

that by the nature of a tax protestor case,

defendant’s beliefs about the propriety of his filing

returns and paying taxes, which are closely related

to defendant’s knowledge about tax laws and

defendant’s state of mind in protesting his taxpayer

status, are ordinarily not a proper subject for lay

witness opinion testimony absent careful

groundwork and special circumstances not present

here. [FN4] In this case, such testimony was not

helpful to the jury.

FN4. Even if such lay witness opinion evidence

were deemed helpful and relevant by the district

judge, he may still consider, under FED.R.EVID.

403, whether such evidence should be excluded as

"substantially outweighed by the danger of unfair

prejudice or [the] needless presentation of

cumulative evidence." See FED.R.EVID. 403.

IV. JURY INSTRUCTIONS

[4] Citing Cheek v. United States, 498 US 192,

111 S.Ct. 604, 112 L.Ed.2d 617 (1991), defendant

objects to the district court’s instruction on the

govemment’s burden to prove that he acted

"willfully" with respect to his charged violations of

the income tax laws. [FNS] Hauert argued the

Cheek case rationale to the jury, maintaining that his

knowledge and belief are based upon subjective

standards ("this calls for you [the jury] to enter into

the mind and mental processes of this man"). The

district court’s instructions did not use the word,

"subjective standard," as to Hauert’s claim of good

faith belief, but used the following language:

FN5. In his closing argument, Hauert’s counsel

stated that the government had to prove beyond a

reasonable doubt that "Mr. Hauert has willfully and

with the intention to disobey the law done certain

things."

If the defendant, in good faith,’ believed that tax

laws did not require that he file individual tax

returns for a particular year, then any failure to

file any income tax return for that year cannot be

found to be willful, even if such belief was

incorrect. Similarly, if the defendant in good

faith believed that under the law he did not have

any income tax obligation for a particular year,
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then any failure to pay income taxes for that year

cannot be found to be willful, even if such belief

was incorrect.

However, a disagreement with the tax laws or a

personal belief that the tax laws are

unconstitutional, no matter how earnestly

believed, will not negate willfulness. It is the

duty of all citizens to obey the law whether they

agree with it or not.

Cheek referred to the holding of United States v.

Murdock, 290 U.S. 389, 54 S.Ct. 223, 78 L.Ed.

381 (1933), that "defendant was entitled to an

instruction with respect to whether he acted in good

faith based on his actual belief. " Cheek, 498 U.S.

at 200, 111 S.Ct. at 610. Check also referred to

United States v. Pomponio, 429 U.S. 10, 97 S.Ct.

22, 50 L.Ed.2d 12 (1976) (per curiam), that the

statutory language "required a finding of bad

purpose or motive." Cheek, 498 U.S. at 200, 201,

111 S.Ct. at 609, 610. Check concluded that "the

standard for the statutory willfulness requirement is

the ’voluntary, intentional violation of a known

legal duty.’ " Id. at 201, 111 S.Ct. at 610. Cheek,

in our opinion, does not mandate the use of the

word "subjective" or words "subjective standar " as

argued by defendant. It does require the elimination

of the words, "objectively reasonable," id., as

applied to a willful violation of a known legal duty.

The district court did eliminate any reference in its

instructions to an objectively reasonable standard or

to the measure of the conduct of a reasonable

taxpayer. We believe the instructions given, taken

as a whole, conform to the Supreme Court’s

requirements in Cheek:

In the end, the issue is whether, based on all the

evidence, the Government has proved that the

defendant was aware of the duty at issue, which

cannot be true if the jury credits a good-faith

misunderstanding *203 and belief submission,

whether or not the claimed belief or

misunderstanding is objectively reasonable.

Id. at 202, 111 S.Ct. at 611.

The jury was adequately instructed about

defendant’s good faith belief defense, a belief "that

tax laws did not require that he file individual tax

returns for a particular year." The district court also

instructed the jury that if the government failed to

prove beyond a reasonable doubt that he had no such

good faith belief, his failure to file a return or pay

income taxes for a particular year was not a
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"willful" violation of his duty. The district court

instructed the jury that the government was required

to prove a "willful" violation, one that was

"voluntary and intentional."

We are not prepared to adopt the reasoning of

United States v. Pabisz, 936 F.2d 80, 83 (2d

Cir.1991), that the district court, in dealing with the

good faith defense, must either instruct the jury to

consider "whether [defendant] subjectively believed

that he did not need to file income tax returns or pay

taxes," or "that defendant’s beliefs need not be

objectively reasonable." Pabisz may be

distinguishable, however, because the prosecutor

urged the jury to consider whether defendant "had to

know objectively if whether [sic] he had to file,"

[FN6] and that was not done in this case. Id.

(emphasis added).

FN6. In Pabisz, the prosecutor also argued that

defendant’s beliefs were "totally unreasonable.”

Pabisz, 936 F.2d at 83. United States v. Powell,

936 F.2d 1056 (9th Cir.1991), also cited by

defendant, is distinguishable because the district

court there instructed the jury that to succeed in

their good faith defense, defendants had to have an

"objectively reasonable belief." Id. at 1061.

(Powell was subsequently amended and superseded

at 955 F.2d 1206 in light of Check ).

[5] Nor do we find the district court’s instructions

on the definition of a known duty to be in error as

contended by defendant. Finally, we find no error

in the court’s instruction that "[n]o person can

intentionally avoid knowledge by closing his or her

eyes to information or facts which would otherwise

'have been obvious." See, e.g., United States v.

Ramsey, 785 F.2d 184, 190 (7th Cir.), cert. denied,

476 U.S. 1186, 106 S.Ct. 2924, 91 L.Ed.2d 552

(1986). [FN7] We do not agree with defendant that

this instruction shifted the burden of proof to the

defendant. United States v. White, 794 F.2d 367,

371 (8th Cir.1986).

FN7. The facts of this case " ’support the inference

that the defendant was aware of a high probability

of the existence of the fact in question [tax liability]

and purposely contrived to avoid learning all of the

facts.’ " United States V. dc Francisco-Lopez, 939

F.2d 1405, 1409 (10th Cir.1991) (quoting United

States v. Alvarado, 838 F.2d 311, 314 (9th

Cir.1987), cert. denied, 487 U.S. 1222, 108 S.Ct.
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2880, 101 L.Ed.2d 915 (1988)).

We have examined the district court’s instructions

in their totality. We are not persuaded by

defendant’s contentions that these instructions

dealing with good faith, willfulness and knowledge

were "equivocal, conflicting and inaccurate." We,

therefore, reject the assignment of error that we

must reverse because of prejudicial error in the jury

instructions.

V. PROSECUTORIAL MISCONDUCT

A. Argument

[6] Defendant recites a litany of actions by the

prosecutor in this case, including principally, a

"personal appeal to the jury" and "emphasis on each

citizen’s duty to pay income taxes." We have

reviewed the record carefully and find no reversible

error in this respect. In particular, we note no error

in arguing that Hauert is "subject to the tax laws

just like the rest of us." The issue raised by

defendant was not the constitutionality or the

validity of the tax laws; rather, he claimed that in

"good fai " he did not believe that these laws were

applicable to him, and that he did not "willfully

violate these laws with respect to the criminal

charges made against him. "

[7] Hauert also complains that the prosecutor

reminded the jury that if they were not convinced

that Hauert was acting in good faith, Hauert would

be "vindicated" in his contentions and would be

getting "a free ride." The fact is that Hauert

essentially was claiming that he should not be

treated like others because of his own peculiar "good

faith" convictions about not being under a *204 duty

to file tax returns and pay taxes in the fashion most

taxpayers do.

If the prosecutor overstated the theme of the effect

of vindication in some respects and urged that

Hauert not go "home free," we are not convinced

that such error, if any, was prejudicial in the context

of the entire trial. We are satisfied, in short, that

the prosecutor’s conduct did not deprive Hauert of a

fair trial, although we do not condone the

prosecutor’s impugning of defendant’s patriotism.

Defendant concedes that improper argument "rarely

rise [s] to the level of reversible error," and we

think it has not risen to that level here. As in
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Moylan v. Meadow Club, Inc., 979 F.2d 1246,

1251 (7th Cir.l992), "[w]e do not believe that

counsel’s characterizations in this case, even if

untoward, were sufficiently egregious to require

reversal of the verdict. "

B. Gabe Thompson Episode

[8] Defendant admitted during his testimony that

his friend and co-employee, Gabe Thompson,

tutored him and persuaded him to reach his position

on non-taxability of his wages and in not filing

income tax returns. He claims it was reversible

error for the prosecutor to ask him if he knew

whether Thompson was convicted of income tax

evasion. Defendant’s prompt objection was

sustained. We, again, find no reversible error in

this respect. Indeed, we express no opinion as to

whether such evidence may have been admissible

under the circumstances of this case. The

believability of Thompson, a close friend, associate

and advisor, may well have been an appropriate

subject of cross-examination. The district court

precluded any answer and perhaps should have

advised the jury that whether Thompson was

convicted of tax evasion had no direct bearing on the

guilt or innocence of defendant Hauert. The mere

asking of this question is not, however, a basis for

reversing Hauert’s conviction.

C. Other Prosecutorial Conduct

[9] Hauert claims that the government attempted

to shift the burden of proof in this case. The district

court, however, gave the following clear instruction

about the burden of proof:

The indictment in this case is a formal method of

accusing the defendant of a crime and placing him

on trial. It is not evidence against the defendant

and does not create any inference of guilt.

The defendant is presumed to be innocent of the

charges. This presumption remains with the

defendant throughout every stage of the trial and

during your deliberations on the verdict, and is

not overcome unless from all the evidence in the

case you are convinced beyond a reasonable doubt

that the defendant is guilty.

The government has the burden of proving the

guilt of the defendant beyond a reasonable doubt,

and this burden remains on the government

throughout the case. The defendant is not

required to prove his innocence or to produce any
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(Cite as: 40 F.3d 197, *204)

evidence.

The district court further charged the jury that the

government had to prove that defendant’s actions

were willful. The prosecutor made a misstatement

of the law in argument indicating that Hauert had to

convince the jury that he had a good faith belief, but

added immediately: "If you think he has a good

faith belief, then you are right, he is home free."

Defendant’s objection to this misstatement was

promptly sustained by the trial court. The

prosecution told the jury that they might consider

whether Hauert’s claim of good faith was

"reasonable," [FN8] and reiterated the erroneous

statement that defendant had to convince the jury of

his good faith belief. Although this was an incorrect

*205 argument, the district court’s instructions made

it clear that the burden of proof remained with the

government throughout. We find no reversible

error by reason of the prosecutor’s misstatement.

FN8. See United States v. Cheek, 3 F.3d 1057,

1063 (7th Cir.1993), cert. denied, --- U.S. ----, 114

S.Ct. 1055, 127 L.Ed.2d 376 (1994). Cheek was

convicted again by the jury after remand of his case

by the Supreme Court. After the Supreme Court’s

1991 decision in Cheek, one commentator

observed: [T]he high Court’s affirmance of the

subjective standard will no doubt embolden at least

some factions of the tax protestor movement into

continuing their struggle [F]uture defendants

[will] continue to attempt to circumvent the tax

laws, and then defend their actions on the basis of

beliefs subjectively held in good faith. Anthony

Michael Sabino, Revising the Willfulness Standard

for Federal Tax Crimes: The Road from Bishop to

Cheek, 11 REV.LITIG. 1, 42 (1991).

For the reasons indicated, we AFFIRM the jury

verdict and the judgment of the district court. The

writer must add that Justice Blackmun’s dissent in

Check evidences considerable prescience: "This

Court’s opinion, today, I fear, will encourage

taxpayers to cling to frivolous views of the law in

the hope of convincing a jury of their sincerity."

Cheek, 498 US. at 210, 111 S.Ct. at 615.

END OF DOCUMENT
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5314. ---- OTHER

The listing of permissible uses of compromise evidence in Rule 408 is illustrative, not exhaustive. [FNl] Any

use of such evidence that is beyond the scope of the rule is permissible even if not mentioned; for this reason it

has been suggested that the last sentence is superfluous. [FN2] In determining the admissibility of evidence

offered for some other purpose, courts will have to consider the language that delineates the scope of the rule

[FN3] as well as the policy that supports it. [FN4] Reliance on common law precedents is risky because to some

extent the Advisory Committee sought to change the pre—existing law. [FNS] Even where there was no explicit

change in the common law rule, the shift in the underlying rationale may cast doubt on the vitality of the

precedents. Often the old cases rely on a mixture of relevance and hearsay analysis that yields results quite

different from those one might expect under a privilege analysis. For example, if the offer of compromise was

used to show the effect of the offer on some third person or to prove a state of mind of the offeror other than

consciousness of liability, [FN6] the evidence was admissible. [FN7] But since the use of the evidence for this

purpose might tend to deter the making of offers of compromise, a pure privilege rationale would suggest that the

evidence ought to be excluded.

A good illustration of the difficulty of reconciling prior authority with the language of Rule 408 is the use of

compromise evidence to show agency, ownership, or control. [FN8] For example, suppose the issue is whether

the driver of the car that struck the plaintiff was an employee of the defendant corporation and evidence is offered

that the corporation tried to settle the plaintiff’s claim for damage arising out of the accident. [FN9] The evidence

was admissible at common law, perhaps because courts felt that the evidence was less ambiguous when offered for

this purpose than as evidence of consciousness of fault, [FN10] perhaps because the implied assertion of agency

was seen as an independent fact, [FN11] or perhaps as a result of a flawed analogy to the subsequent repairs and

other crimes rules. [FN12] But whatever the ground, some writers have assumed that the same result would

follow under Rule 408. [FN13] This is difficult to justify. It would seem that in proving agency, the plaintiff is

attempting to prove the validity of his claim of respondeat superior. [FN14] It can be argued that the identity of

the offeror is a prerequisite to compromise negotiations and not a part of them so that the rule is not applicable,

[FN15] but the argument is weak both in terms of the language of the rule and its policy. [FN16]

Fortunately, it is not always this difficult to reconcile the common law cases with the language of Rule 408.

Perhaps the largest group of precedents involves the use of compromise evidence where compromise is the basis

for the claim rather than circumstantial evidence of the validity of the claim. [FN17] For example, if suit is

brought for breach of the settlement contract, Rule 408 does not prevent the plaintiff from proving the agreement.

[FN18] By parity of reasoning, the same result should follow when the defense to the original claim is predicated

on a compromise; [FN19] e.g., when the defendant pleads the compromise as a release, [FN20] accord and

satisfaction, [FN2]] or novation. [FN22] Although it can be argued that this use of the compromise involves

proof of the "invalidity of the claim", it does so not by using the compromise as circumstantial evidence of the

opponent’s belief in the invalidity of the claim but as proof of an act whose legal effect is to extinguish his right

to recover. [FN23] Similarly, compromises with third persons can be proved when their legal effect is to release
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the defendant from liability or to reduce the amount of damages he must pay. [FN24]

Rule 408 is also inapplicable when the claim is based upon some wrong that was committed in the course of the

settlement discussions; [FN25] e. g., libel, assault, breach of contract, unfair labor practice, and the like. [FN26]

Hence, if an insurer is sued for having breached its obligations under an indemnity policy by failing to make a

reasonable settlement within policy limits, [FN27] Rule 408 does not prevent the plaintiff from proving his case;

wrongful acts are not shielded because they took place during compromise negotiations. [FN28] Similarly, if an

attorney sues to recover the value of his services in settling the case, he can show the nature of the negotiations.

[FN29] And if a party’s rights to costs are affected by his opponent’s refusal to compromise this can be proven.

[FN30] Finally, if the compromise agreement is itself illegal [FN31]--for example, where an antitrust claim is

settled by making the plaintiff a member of the conspiracy--evidence of this is admissible under Rule 408.

Another category of permissible use involves cases in which the compromise activities result in a waiver of or

an estoppel to assert some procedural or substantive right. [FN32] Here the evidence is offered not to prove the

state of mind of the offeror but to explain conduct of the recipient of the offer. [FN33] So, for example, if the

failure to demand the retraction of a libellous statement, or to mitigate damages, or to exhaust contract remedies is

excused by compromise activities, they may be shown. [FN34] The use of compromise evidence to show the

revival of a debt barred by the statute of frauds or statute of limitations may also fall under this category. [FN35]

The issue which has generated the most disagreement is whether compromise evidence may be used as a form of

prior inconsistent statement to impeach a witness who testifies in a contrary fashion. [FN36] At common law,

statements of fact made in compromise negotiations were admissible as evidence of liability. [FN37] So there was

little reason to consider their use as prior inconsistent statements. [FN38] The same ambiguity that made an offer

of compromise inadmissible to show consciousness of liability would also tend to defeat its use for impeachment.

[FN39] Hence, statements that the common law did not admit compromise evidence for impeachment purposes

cannot be taken at face value. [FN40]

The issue is of considerably greater significance now that Rule 408 makes evidence of statements made in the

course of compromise negotiations inadmissible to prove the validity or invalidity of the claim. [FN41] A federal

judge has argued that such statements are admissible to impeach, apparently on the theory that the use of the

statement for impeachment purposes does not involve proof of liability or invalidity "substantively. " [FN42] This

analysis is not very convincing unless one takes the view that the rule does not forbid the use of compromise

evidence to prove an evidentiary fact that tends to prove liability. [FN43] Moreover, it seems to rest on analogy

to the hearsay rule and its distinction between "substantive" evidence and "impeachment," which is not wholly apt

in the present context. [FN44]

Professors Louisell and Mueller take the same position: "Rule 408 does not bar statements in settlement talks

when offered to impeach at trial." [FN45] Although it is possible that this is a reference to impeachment by

showing of bias, [FN46] the context suggests otherwise. [FN47] They base their conclusion on a paragraph in the

Advisory Committee’s objection to the House version of Rule 408: [FN48] A further point raised by [government

agencies] is that the result of extending the compromise principle to include statements of fact would be

encouragement of the making of misrepresentations during the course of settlement negotiations by eliminating

responsibility therefore. Of course that is not the case. Reference to the language of the rule discloses that its

protection applies only when the evidence is offered for the purpose of establishing liability for or invalidity of a

claim. This looks more like a calculated effort to obscure the issue than an endorsement of use of negotiation

statements for impeachment purposes. [FN49] The argument to which this paragraph is a response is equally

opaque but is subject to the interpretation that the "responsibility" alluded to is criminal liability for the false

statement, [FN50] a use for which the compromise evidence would be admissible on the grounds stated by the

Advisory Committee. [FN51]

Professors Redden and Saltzburg take the contrary position, stating that except where the person being

impeached is not a party to the action, courts should "decide against admitting statements made during settlement

negotiations as impeachment evidence." [FN52] Their position is based on the policy of the rule: "Opening the
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door to impeachment evidence on a regular basis may well result in more restricted negotiations. " [FN53] But this

argument ignores an equally important policy: "the end that truth may be ascertained." [FN54] A party who is

impeached at trial by an inconsistent statement made during settlement negotiations, in the absence of some

mistake, must have been lying at one time or the other. It is difficult to see why the law would care to encourage

falsehood in either venue. [FN55] The purpose of Rule 408 is to foster "complete candor" between the parties,

[FN56] not to protect false representations. [FN57]

Since the language of the rule cuts one way, policy another, and the legislative intent is unclear, courts will

have to decide the question as best they can. [FN58] In this situation, it would seem that the injunction in Rule

102 to interpret the rules so as to foster the values of "fairness" and "truth" [FN59] should lead courts to conclude

that prior inconsistent statements in the course of settlement negotiations should be admitted to impeach a party

who testifies. [FN60] If so, then only the fact the statement was made should be admitted, not that it was made

during settlement negotiations. The latter fact would still be barred by Rule 408 since it is unnecessary for the

purpose for which the evidence is admitted. [FN61]’

A related question concerns the admissibility of compromise evidence offered to show "spoliation" of a civil

case. [FN62] The explicit provision in Rule 408 only applies to attempts to obstruct "a criminal investigation or

prosecution." [FN63] Suppose, however, that the defendant should reach a compromise with one plaintiff that

requires him to conceal or destroy evidence that would assist the other plaintiff to prove his case. [FN64] Though

it is difficult to justify as a matter of policy, the fact that Rule 408 has a provision that limits the use of such

evidence to cases where a criminal prosecution is the target might lead to the conclusion that the drafters intended

to exclude the evidence in the example posed. [FN65] However, a better interpretation would be that an

agreement to spoliate the case against another does not involve a "valuable consideration" [FN66] because of its

illegality and is therefore beyond the protection of the rule for that reason. [FN67]

In addition to those cases in which compromise evidence is admissible because it is beyond the scope of Rule

408, there are also cases in which other rules permit it to be used. For example, it may come in as a preliminary

fact for the admissibility of other evidence under Rule 104(a) [FN68] or to explain a statement taken out of

context under Rule 106. [FN69] In addition, it is possible that the Erie doctrine may make the evidence

admissible in some cases in which state law supplies the rule of decision. [FN70]

FNl. Not exhaustive Advisory Committee’s Note, Rule 408.

FN2. Superfluous See N.Y. Trial Lawyers, Recommendation and Study of the Proposed Federal Rules of Evidence,

1970, p. 25, reprinted in 2 P.L.I., Federal Civil Practice 4th, 1972, p. 287 (suggesting deletion of the last sentence

"since the first sentence of the rule clearly sets forth the limited purpose for which such evidence is inadmissible.“).

FN3. Scope See ss 5303—5309.

FN4. Policy See 5 5302.

FN5. Change pre-existing law The major changes were the expansion of the common law rule to cover completed

compromises and statements made during negotiations. Ibid.

FN6. Other state of mind 2 Chamberlayne, The Modern Law of Evidence, 1911, s 1450.

FN7. Admissible The admissibility to show the state of mind of another follows from the hearsay notion that statements

offered to show the effect on the hearer are not offered for the truth of the matter asserted. When offered to show some

state of mind other than consciousness of liability, the evidence usually did not have the ambiguity that was the ground

for exclusion under the relevance rationale.

FN8. Agency or control See Lloyd v. Thomas, C.A.7th, 1952, 195 F.2d 486, 491; Fidelity & Cas. Co. v. Southwest

Bell Telephone Co., C.A.8th, 1944, 140 F.2d 724, 727; cf. National Battery Co. v. Levy, C.A.8th, 1942, 126 F.2d
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33, 36-37.

FN9. Example See also the dog-bite hypothetical case used in s 5307, text at note 66.

FN10. Less ambiguous Though it does not seem plausible today, courts may have thought, in the heyday of rugged

individualism, that a person was more likely to make an offer of compromise even though he did not believe his actions

were blameworthy than he would be to pay damages for the acts of another when there was reason to doubt his

responsibility for those acts.

FN11. Independent fact See 8 5307.

FN12. Flawed analogy The other crimes rule and the subsequent repair rule bar evidence only as proof of conduct in

the first case and negligence in the second; hence, evidence to prove the identity of the actor is admissible under those

rules. See 8 5286; vol. 22, s 5246.

FN13. Same result under 408 2 Louisell & Mueller, Federal Evidence, 1978, p. 299; 2 Weinstein & Berger,

Weinstein’s Evidence, 1975, pp. 408-26.

FN14. Prove validity See 5 5308.

FN15. Not part of compromise See s 5304.

FN16. Policy It seems difficult to argue that one would be deterred from making an offer of compromise by

admissibility to prove direct liability but not when used to show vicarious liability.

FN17. Basis for claim Compare Model Code of Evidence, Rule 309(4) and U.R.E. 52(b), quoted s 5301 nn. 28, 29.

FN18. Breach of settlement See s 5308.

FN19. Defense on compromise See generally 2 Chamberlayne, The Modern Law of Evidence, 1911, s 1442.

FN20. Release Reporter’s Note, Prop.Vt.R.Ev. 408.

FN21. Accord and satisfaction Cal.Evid.Code s 1152 does not bar evidence of a compromise offered as proof of an

accord and satisfaction. Moving Picture Machine Operators Union Local No. 162 v. Glasgow Theatres, Inc., 1970, 86

Cal.Rptr. 33, 37, 6 Cal.App.3d 395 (dictum).

FN22. Novation The Wisconsin drafters added "accord and satisfaction, novation, or release" to the last sentence of

Rule 408. See Wis.Stats.Ann. s 904.08, quoted in s 5031 n. 33.

FN23. Legal effect Under the hearsay analysis used at common law, the opponent’s admission is offered not for the

truth of the matter asserted but as legally operative conduct. See discussion under Rule 801.

FN24. Third persons Reporter’s Note, Prop.Vt.R.Ev. 408: "Note that the rule is not intended to change Quesnel v.

Raleigh * * * which held that any amount paid by a joint tortfeasor could be shown in mitigation of damages, nor to

alter the more general proposition that unqualified release of one joint tortfeasor releases the others. These doctrines do

not involve circumstantial use of the settlement which the rule seeks to prevent * * *."

FN25. Wrong in settlement This is because Rule 408 only bars the use of compromise evidence to prove the validity or

invalidity of the claim that was the subject of the compromise, not some other claim. See s 5308.

FN26. Unfair labor practice This list is suggested by a former member of the Advisory Committee, 2 Weinstein &

Berger, Weinstein’s Evidence, 1975, pp. 408-28.
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FN27. Failure to settle Ehrhardt, Florida Evidence, 1977, p. 92.

FN28. Wrongful acts not shielded Perhaps the most dramatic illustration of this is Fletcher v. Western Nat. Life Ins.

C0,, 1970, 89 Cal.Rptr. 78, 10 Cal.App.3d 376, where the court held that Cal.Evid.Code s 1152 did not exclude

evidence of intentional infliction of emotional harm brought about when an insurer ”embarked upon a concerted course

of conduct to induce plaintiff to surrender his insurance policy or enter into a disadvantageous ’settlement’ of a

nonexistent dispute by means of false and threatening letters and the employment of economic pressure based upon his

disabled and, therefore impecunious, condition (the very thing insured against) * * *."

FN29. Attorney’s fees McCormick, Evidence, Cleary ed. 1972, s 274, p. 664.

FN30. Costs Rule 408 does not apply to a determination by the trial court as to whether to allow pre-judgment interest

because of the defendant’s refusal to settle. Iberian Tankers v. Gates Constr. Corp., D.C.N.Y.1975, 388 F.Supp.

1190, 1192. See also 2 Chamberlayne, The Modern Law of Evidence, 1911, p. 1836.

FN31. Illegal compromise Overseas Motors, Inc. v. Import Motors Ltd., Inc., D.C.Mich.1974, 375 F.Supp. 499

(dictum).

FN32. Waiver or estoppel If the conduct of the opponent in compromise is such as to constitute a waiver or estoppel

with respect to some procedural right, it is probably also sufficient to estop him from asserting Rule 408 to bar proof of

the conduct. See generally vol. 21, s 5039.

FN33. Explain conduct 2 Chamberlayne, The Modern Law of Evidence, 1911, p. 1836.

FN34. Mitigation or exhaustion Warner Constr. Corp. v. City of Los Angeles, 1970, 466 P.2d 996, 1104 n. 12, 2

Cal.3d 285, 297 n. 12, 85 Cal.Rptr. 444, 452 n. 12 (dictum; applying Cal.Evid.Code s 1152).

FN35. Revival of debt 2 Weinstein & Berger, Weinstein’s Evidence, 1975, pp. 408-28; cf. Model Code of Evidence,

Rule 309(4) and U.R.E. 52(b), quoted in s 5031 nn. 28, 29, both of which treat this use as an exception to the rule.

For a criticism of the Model Code’s treatment of this issue, see Likert, Precautionary Measures and Compromises,

1945 Wis.L.Rev. 399, 401.

FN36. Inconsistent statement Distinguish the use of the compromise to impeach by showing a bias in the witness

toward the offeror, admissible because it is offered to show the effect of the compromise on the state of mind of the

witness, not as evidence of consciousness of liability by the offeror. See 5 5311. Distinguish also the use of the fact that

the party had made an inconsistent claim, admissible because Rule 408 covers offers of compromise, not claims. See 5

5304.

FN37. Statements of fact See ss 5302, 5307.

FN38. Little reason A statement in a settlement offer that certain bonds were owned by the defendant should have been

admitted to impeach his testimony at trial that his son was the owner. U.S. v. Tuschman, C.A.6th, 1969, 405 F.2d

688.

FN39. Defeat use 2 Chamberlayne, The Modern Law of Evidence, 1911, p. 1827.

FN40. Did not admit Compare Wigmore’s ambiguous treatment of the question. 4 Wigmore, Evidence, Chadboum

rev. 1972, s 1062, n. 1.

FN41. Now inadmissible See ss 5307, 5308.

FN42. "Substantively" See Redden & Saltzburg, Federal Rules of Evidence Manual, 2d ed. 1977, p. 179.
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FN43. Evidentiary fact If the witness testifies to facts that are relevant to the validity or invalidity of the claim,

evidence that impairs his credibility would also seem to bear on the same ultimate issue. One can escape this reading

only by arguing that Rule 408 excludes statements only when offered as direct proof of the ultimate issue, not as

circumstantial evidence in a line of proof that leads to validity or invalidity. For reasons stated in s 5308, this does not

appear to be a proper interpretation of the rule.

FN44. Not wholly apt The purpose of the hearsay rule is to prevent the testimonial use of extrajudicial statements; the

policy of that rule is satisfied when the use of the statement does not require any inference as to the truth of the matter

asserted. In the context of prior inconsistent statements, this distinction is cast, in terms of "substantive use" and use

for "impeachment" because in that context the use for impeachment does not require the testimonial use of the

statement. But this distinction makes no sense even with other uses of hearsay statements for impeachment; for

example, one could not prove that a witness was biased by a hearsay statement; i.e., one could not prove that a witness

was biased by a hearsay statement of some third person to that effect. Rule 408, however, does not exclude statements

made during settlement negotiations because of the fear that they will be used testimonially but because it is thought

that admitting the statement will tend to discourage "freedom of communication" that is necessary for successful

compromises. See Advisory Committee’s Note, Rule 408. There is no reason to suppose that a party will be any less

deterred from making the statement if it is only used for purposes of impeachment.

FN45. "Rule 408 does not bar" 2 Louisell & Mueller, Federal Evidence, 1978, p. 277.

FN46. Impeachment by bias A footnote appended to the quoted statement refers the reader to their discussion of

impeachment by bias. Id. at n. 29. ‘

FN47. Context The quoted statement purports to be a paraphrase of the Advisory Committee’s argument referred to in

the text; that argument is clearly not aimed at impeachment for bias, whatever it may mean.

FN48. Objection to House version Senate Hearings, p. 59.

FN49. Obscure "Responsibility" is surely an unusual way to characterize the susceptibility of a witness to impeachment

by prior inconsistent statements. One suspects that the drafter of this paragraph felt that the government had clumsily

attempted to raise a difficult question that the Advisory Committee did not want to or could not answer and therefore

seized upon the inartfulness of his opponent as a device for evading the issue.

FN50. Criminal liability "I am aware of no criminal penalties for factual misrepresentations made during negotiations

to settle a controversy between two private parties. On the other hand there is a strong public policy, implemented by

various criminal sanctions, of discouraging false statements to federal Government agencies. * * * I do not suggest

that enactment of Rule 408 would encourage direct violations of these criminal statutes. But the public policy they

express would certainly be undermined by assuring taxpayers that, unless criminal intent can be shown, they have no

responsibility for the accuracy of any factual representations they may make in the course of settlement negotiations

with the Internal Revenue Service." 2 House Hearings, p. 302 (letter from General Counsel of the Treasury).

FN51. Admissible See 5 5308.

FN52. "Decide against" Redden & Saltzburg, Federal Rules of Evidence Manual, 2d ed. 1977, p. 172.

FN53. "Restricted negotiations" Ibid.

FN54. "Truth ascertained" See Rule 102.

FN55. Either venue Since most falsehoods in negotiations would probably favor the party making them, it is doubtful

that the opponent would ever care to use them to impeach an honest statement at trial. Hence, most cases in which the

issue is likely to arise will be cases in which the party attempts to mislead his opponent with a spurious candor in

negotiations or honestly admits a weakness during negotiations and attempts to cover it with a lie at trial.
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FN56. "Complete candor" Comment, Cal.Evid.Code s 1152. This section was the model for the provision in Rule 408

barring evidentiary use of negotiation statements.

FN57. False representations It might be claimed that the argument in the text fails to distinguish between the party who

takes the stand on his own to testify contrary to his statement in negotiations and one who is called by the opponent for

the express purpose of using the statement to impeach him if he does not testify in accordance with it. But the notion

that the law ought to distinguish between a person who lies to carry his own burden of proof and one who testifies

falsely so as to deny his opponent the right to prove his case seems to be based upon a supposedly outmoded theory of

the nature of trials. Cf. discussion of "discoverable evidence" in s 5310.

FN58. Courts decide It would certainly seem to be an anomalous result if Rule 408 is interpreted to admit evidence of

a compromise to show a possible reason for a witness to falsify under the rubric of "bias," despite the fact that this

may unfairly prejudice the party’s case, see 5 5311, while a statement made in negotiations offered to show that the

witness did lie is excluded, despite the lack of any unfairness to the party.

FN59. "Fairness" and "truth" See vol. 21, ss 5023, 5026.

FN60. Admitted to impeach Of course, if the party objecting to the statement was not a party to the compromise, he

has no standing to object. See 5 5315.

FN61. Unnecessary There would be no need to adhere to this distinction if the existence of compromise negotiations

had already been disclosed to the jury for some other purpose permitted by Rule 408.

FN62. "Spoliation" See generally vol. 22, s 5178.

FN63. "Criminal investigation" See 5 5313.

FN64. Conceal or destroy Rule 408 would not prevent the plaintiff from showing that the evidence was destroyed, but

this will do him little good if he cannot show that it was done at the defendant’s behest.

FN65. Intended to exclude Unless, of course, the agreement involved testimony the other plaintiff was to give;

presumably the agreement would then be admissible to show "bias or prejudice." See s 5311.

FN66. "Valuable consideration" See s 5305.

FN67. That reason Alternatively, it can be argued that the evidence is admissible because it proves the invalidity of the

defense not by an inference from the defendant’s desire to settle the related case but as an inference from his desire to

spoliate the present case.

FN68. Preliminary fact See vol. 21, s 5055.

FN69. Out of context See vol. 21, s 5078.

FN70. Erie doctrine See 5 5315.

FPP s 5314 (R 408)
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5314. PERMISSIBLE USES—-OTHER

FNl. Not exhaustive To explain absence of settling party: Kennon v. Slipstreamer, Inc., C.A.5th, 1986, 794 F.2d

1067, 1070; Belton v. Fibreboard Corp., C.A.5th, 1984, 724 F.2d 500, 505 (offered by settling plaintiff); Peterson v.

Little-Giant Glencoe Portable Elevator Corp., Minn.1985, 366 N.W.2d 111 (midtrial settlement). To show knowledge:

Johnson v. Hugo’s Skateway, C.A.4th, 1992, 974 F.2d 1408, 1413 (of racial hostility); Breuer Electric Mfg. v.

Toronado Systems of American, C.A.7th, 1982, 687 F.2d 182, 185 (awareness of issues); U.S. v. Gilbert, C.A.2d,

1981, 668 F.2d 94, 97 (of securities laws). Rule 408 does not bar use of settlement negotiations to prove the workings

of the settling defendant’s scheme. Broadcort Capital Corp. v. Summa Medical Corp., C.A.lOth, 1992, 972 F.2d 1183,

1194 n. 16. District court did not err in admitting evidence of indemnity agreement to show that two parties were not

adverse to each other. Brocklesby v. U.S., C.A.9th, 1985, 767 F.2d 1288, 1293. One court has held that evidence of

a prior compromise is excluded under Rule 408 without any attention to the purpose for which the evidence was sought

to be admissible. Playboy Enterprises, Inc. v. Chuckleberry Publishing, Inc., D.C.N.Y.1980, 486 F.Supp. 414, 423.

Ariz.R.Ev. 408 did not prevent the use of settlement between buyer and seller to determine whether it constituted a

default by one party or a mutual recission where this fact was relevant to amount of commission due broker who had

arranged the deal that was subject of dispute. Campbell v. Mahany, App.1980, 620 P.2d 711, 127 Ariz. 332.

Evidence of defendant’s prior settlement with class of which plaintiff was a member is not inadmissible under

Cal.Evid.Code s 1154 when offered to prove that punitive and deterrent effects of exemplary damages had already

been satisfied. Lerner v. Boise Cascade, Inc., 1980, 165 Cal.Rptr. 555, 107 Cal.App.3d 1. Evidence of compromise is

admissible to show that employer’s failure to pay was intentional and not inadvertent. Miller v. Component Homes,

Inc., Iowa 1984, 356 N.W.2d 213, 216. Evidence of settlement offer of $85,000 is admissible to show why plaintiff

thought that $10,000 repair to plane was inadequate. Dodson Aviation v. Rollins, 1991, 807 P.2d 1319, 1324, 15

Kan.App.2d 314. A similar statement appears in the Comment to Prop.N.Y.Evid.Code s 408. Personal injury

plaintiff‘s settlement of prior injury claims was relevant to show preexisting injury but was properly excluded as likely

to confuse the jury in case where prior injury had been conceded. Callihan v. Burlington Northern, Inc., 1982, 654

P.2d 972, 976, 201 Mont. 350. Shimola v. Cleveland, 1992‘, 625 N.E.2d 626, 630, 89 Ohio App.3d 505 (settlement

of earlier suit on same issue admissible to show background of current dispute). Testimony that a client authorized his

attorney to try to settle is not inadmissible under Rule 408 when offered to prove the client was aware of the claim.

Cannell v. Rhodes, 1986, 509 N.E.2d 963, 967, 31 0hio.App.3d 183. Gilman v. Towmotor Corp., 1992, 621 A.2d

1260, 1264, 160 Vt. 116 (admissible where it would be unfair and prejudicial to exclude).

But see Court assumes that list in last sentence of Rule 408 is exclusive and does not allow evidence of settlement

of state court action against a third person to offset prejudice caused by admission into evidence of the pleading in

that action. Vincent v. Louis Marx & Co., Inc., C.A.lst, 1989, 874 F.2d 36, 42.

FN2. Superfluous Since the third sentence of Rule 408 was either superfluous or redundant, its omission from a
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revision of the rule did not change its meaning. Harriman v. Maddocks, Me.1986, 518 A.2d 1027, 1031.

FN4. Policy Policy of Rule 408 precludes use of letters in settlement negotiations to satisfy the statute of frauds. Trebor

Sportswear Co., Inc. v. The Limited Stores, Inc., C.A.2d, 1989, 865 F.2d 506, 510. Social policy of antitrust laws

made it clear that Rule 408 was not intended to exclude proof of nolo contendere pleas to antitrust violation offered to

show that defendant would engage in anticompetitive behavior if permitted to acquire the plaintiff. Grouse-Hinds Co. v.

Internorth, Inc., D.C.N.Y.1980, 518 F.Supp. 413. Letters offering settlement and copy of movie ”Poltergeist"

delivered with plaintiff’s demand letter were properly admitted where objections were inadequate to alert trial court that

Rule 408 was being invoked. Haney v. Purcell Co., Inc., Tex.App.1990, 796 S.W.2d 782, 789.

FN6. Other state of mind Evidence of settlement of prior police brutality by city was admissible under Rule 408 to

show that city was aware of practice to support "condoned custom“ theory of liability. Spell v. McDaniel, C.A.4th,

1987, 824 F.2d 1380, 1400. Court assumes that Rule 408 would not bar use of document prepared for compromise

negotiations to prove that party had notice of alleged defects in building. Ramada Development Co. v. Rauch, C.A.5th,

1981, 644 F.2d 1097, 1107.

FN7. Admissible In civil rights action against city for the shooting death of plaintiff’s son, evidence of settlement

negotiations between city and mother of another person beaten by the same officer were admissible to show knowledge

of the officer’s dangerous propensities. Gagliardi v. Flint, C.A.3d, 1977, 564 F.2d 112, 116. Evidence of settlement

offer was admissible to prove mental state of employer in a suit for discrimination. Bulaich v. A.T. & T. Information

Systems, 1989, 778 P.2d 1031, 1037, 113 Wn.2d 254.

FN8. Agency or control Statements in settlement negotiations by the defendant’s insurance agent were not admissible

under Rule 408 to show that plaintiff was an employee of defendant. Sortino v. Miller, 1983, 335 N.W.2d 284, 214

Neb. 592.

FN12. Flawed analogy Court assumes that since other crimes rule would not bar use of defendant’s disregard of

property rights of others to show intent in instant outrage, evidence of settlement of claims for such wrongs evidence is

also admissible under Rule 408. Bradbury v. Phillips Petroleum Co., C.A.lOth, 1987, 815 F.2d 1356, 1364. This

overlooks the fact that the only way proof of settlement of other claims proves defendant’s contempt for the law is

through an assumption that the claims settled were valid, exactly the inference prohibited by Rule 408. Rule 404(b) on

the other hand does not prohibit proof of bad acts offered to prove intent rather than conduct.

FN17. Basis for claim This seems to have been overlooked in Duse v. International Business Machines,

D.C.Conn.1990, 748 F.Supp. 956, 962 (Rule 408 bars plaintiff’s suit for interference with his attempt to settle dispute

with third party). One court seems to have used Rule 408 to prevent one party from proving statements they claimed

were a repudiation of the contract. Conroy v. Book Automation, Inc., Minn.App.1987, 398 N.W.2d 657, 660.

FN18. Breach of settlement Rule 408 would not bar evidence of settlement offered to prove breach of settlement

agreement. Cates v. Morgan Portable Bldg. Corp., C.A.7th, 1985, 780 F.2d 683, 691.

FN19. Defense on compromise B & B Investment Club v. Kleinart’s, Inc., D.C.Pa.1979, 472 F.Supp. 787 (to defeat

corporate officer indemnity claim by showing not successful "on the merits").

FN21. Accord and satisfaction Welched accord and satisfaction was admissible in suit on original contract. Tag

Resources v. Petroleum Well Services, Tex.App.1990, 791 S.W.2d 600, 606.

FN22. Novation West’s Ann.Cal.Evid.Code s 1152 does not bar evidence of settlement of another lawsuit when

offered as evidence of an account stated. Truestone, Inc. v. Simi West Industrial Park II, 1984, 209 Cal.Rptr. 757,

764, 163 Cal.App.3d 715.

FN24. Third persons Evidence of insurer’s settlement with insured would not be barred by Rule 408 when offered to

show that payment was voluntary and thus not a proper element of damages in subrogation claim against tortfeasor.
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Weir v. Federal Insurance Co., C.A.10th, 1987, 811 F.2d 1387, 1395. Rule 408 does not bar evidence of

compromise of claim with third person to show costs that had been incurred by partners. Jensen v. Westberg,

App.1988, 772 P.2d 228, 236, 115 Idaho 1021.

But see Wardell v. McMillan, Wyo.1992, 844 P.2d 1052, 1065 (admissibility not required by comparative

negligence law).

FN25. Wrong in settlement Rule 408 does not bar the use of an affidavit submitted in settlement negotiations to impose

Rule 11 sanctions. Eisenberg v. University of New Mexico, C.A.10th, 1991, 936 F.2d 1131, 1134. Evidence of

settlement negotiations was properly admitted under Rule 408 on the issue of whether party acting on behalf of

defendant had interfered with efforts of plaintiff to mitigate damages. Urico v. Parnell Oil Co., C.A.lst, 1983, 708

F.2d 852, 855. Rule 408 does not exclude evidence of settlement negotiations in proceeding under Civil Rule 23(e) to

obtain judicial approval of class action settlement. In re General Motors Corporation Engine Interchange Litigation,

C.A.7th, 1979, 594 F.2d 1106, 1124 n. 20. In action for malicious prosecution, evidence of insurer’s statements in

settlement negotiations were admissible to show that it filed an action in name of its insured that it knew to be meritless

as a method of strongarming plaintiff into a settlement. Bradshaw v. State Farm Auto 1115., 1988, 758 P.2d 1313, 1322,

157 Ariz. 411. Trial judge properly ruled that letter sent to insurance company by lawyer was not admissible as proof

of an attempt to inflate client’s damages. Petersen v. State Farm Auto Ins. Co., La.App.1989, 543 So.2d 109, 115.

Rule 408 permits use of statements in negotiation to show that release was signed as a result of fraud. Harriman v.

Maddocks, Me.1986, 518 A.2d 1027, 1031. For a case in which the court used Rule 408 to prevent the plaintiff from

proving what it claimed was the repudiation of the contract by the defendant, see Conroy v. Book Automation, Inc.,

Minn.App.1987, 398 N.W.2d 657, 660. Rule 408 did not bar use of evidence of settlement negotiations to prove that

parties were fraudulently induced to enter agreement. Gorman v. Soble, 1982, 328 N.W.2d 119, 120 Mich.App. 831.

Rule 408 does not bar proving representations made during settlement negotiations when these are the basis of claims

of fraud being sued on. Portland Savings & Loan Association v. Bernstein, Tex.App.l985, 716 S.W.2d 532, 537.

For an illustration of the sort of heavy-handed tactics that ought not to be shielded by Rule 408, see Goodman, All The

Justice I Could Afford, 1983, p. 58 (employer opposed fired employee’s claim for unemployment compensation

benefits as tactic to coerce agreement on settlement of age discrimination action).

FN27. Failure to settle White v. Western Title Ins. Co., 1985, 221 Cal.Rptr. 509, 518, 40 Cal.3d 870, 710 P.2d 309;

Pattison v. Valley Forge Ins. Co., La.App.1992, 599 So.2d 873, 877 (but excludible under Rule 403); Gelinas v.

Metropolitan Property & Liability Ins. Co., 1988, 551 A.2d 962, 968, 131 NH. 154; US. Fire Ins. Co. v. Millard,

Tex.App.l993, 847 S.W.2d 668, 672. Offers to settle entire case were not admissible to refute bad faith claim with

respect to only one element. Martin v. Principal Casualty Ins. Co., Colo.App.1991, 835 P.2d 505, 511. After a

thorough review of the conflicting cases from other jurisdictions, court holds that a defendant cannot introduce

evidence of its own offer to settle to mitigate a claim for punitive damages. Ettus v. Orkin Exterminating Co., Inc.,

1983, 665 P.2d 730, 233 Kan. 555. Settlement negotiations are admissible in defense of claim for attorney’s fees for

failure to make a timely tender under an uninsured motorists policy. Benoit v. State Farm Auto Ins. Co., La.App.1992,

602 So.2d 53, 55. Rule 408 does not bar proof of settlement offers and discussions in a suit for wrongful failure to

settle by insurer. Gelinas v. Metropolitan Property & Liability Ins. Co., 1988, 551 A.2d 962, 968, 131 NH. 154.

FN28. Wrongful acts not shielded Rule 408 does not shield wrongful acts during settlement negotiations; a party can

prove that he or she was induced to sign by fraudulent misrepresentations. Harriman v. Maddocks, Me. 1986, 518

A.2d 1027, 1031.

FN34. Mitigation or exhaustion Evidence of settlement negotiations was admissible to prove the plaintist failure to

mitigate damages. Bhandari v. First National Bank of Commerce, C.A.5th, 1987, 808 F.2d 1082, 1103. Evidence of

settlement negotiations was admissible to show that defendant’s insurer had interfered with efforts of plaintiff to

mitigate damages. Urico v. Parnell Oil Co., C.A.lst, 1983, 708 F.2d 852, 855. Rule 408 does not bar introduction of

employer’s offer to take back employee to prove failure to mitigate damages for wrongful discharge. Thomas v. Resort

Health Related Facility, D.C.N.Y.l982, 539 F.Supp. 630. Rule 408 does not bar admission of offer to return

converted property to show mitigation of damages. McKenzie v. Tom Gibson Ford, Inc., 1988, 749 S.W.2d 653, 657,

295 Ark. 326. Evidence of insurance company settlement offer was not admissible to show that plaintiff could have
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had money to repair truck and thus mitigate consequential damages. Waseca Sand & Gravel, Inc. v. Olson,

Minn.App.1985, 379 N.W.2d 592, 594.

FN36. Inconsistent statement Where plaintiff claimed that another baseless libel suit had been settled, evidence that the

suit had in fact been abandoned when the defendant agreed to publish a letter-to-the-editor it would have published

anyway was admissible to impeach. American Family Life Assur. Co. v. Teasdale, C.A.8th, 1984, 733 F.2d 559, 568.

After canvassing competing views, court holds that statements made in settlement negotiations may be admitted to

impeach testimony given at trial. Davidson v. Beco Corp., App.1986, 733 P.2d 781, 786, 112 Idaho 560. Evidence

of negotiations with insurance carrier could be admitted under Minn.R.Ev. 408 as impeachment of trial testimony

concerning the loss. In re Commodore Hotel Fire and Explosion, Minn.1982, 324 N.W.2d 245. Defense offer to get

"get" for $25,000 was admissible to show that refusal to obtain divorce was based on monetary rather than religious

considerations. Burns v. Burns, 1987, 538 A.2d 438, 440, 223 N.J.Super. 219. A.B.A. Litigation Sec., Emerging

Problems Under The Federal Rules of Evidence, 1983, p. 78.

FN52. "Decide against" After one—sided review of the literature, court concludes that letter in which defendant claimed

that its mandatory retirement program was legal could not be used to impeach testimony of executives at trial that there

was no such program. E.E.O.C. v. Gear Petroleum, Inc., C.A.lOth, 1991, 948 F.2d 1542, 1545. "The clear import of

the Conference Report as well as the general understanding among lawyers is that such conduct or statements may not

be admitted for impeachment purposes." M. Graham, Handbook of Federal Evidence, 1981, pp. 255-256 (emphasis in

original). This is the position taken in Tenn.R.Ev. 408, discussed in s 5301, note 33, this SUPPLEMENTnt. For a

somewhat evasive embrace of this position, see Waltz & Huston, The Rules of Evidence in Settlement, 1981, 5

Litigation 11, 16 (courts should "almost never" admit compromise evidence to impeach).

FN56. "Complete candor" Cal.Evid.Code s 1155 justified exclusion of evidence of statement made by defendant’s

agent during settlement negotiations that would have impeached direct testimony of another agent. C & K Engineering

Contractors v. Amber Steel Company, Inc., 1978, 151 Cal.Rptr. 323, 23 Cal.3d 1, 587 P.2d 1136.

FN58. Courts decide Court assumes that evidence of settlement from others was admissible to impeach the plaintiff’s

testimony that he could not afford needed surgical procedure. Williams v. Chevron U.S.A., Inc., C.A.5th, 1989, 875

F.2d 501, 504. F.R.Ev. 408 codifies a trend in the caselaw that permits evidence of settlement to be used to impeach.

County of Hennepin v. AFG Industries, Inc., C.A.8th, 1984, 726 F.2d 149, 153. Court opines that First Circuit would

not allow use of compromise statements for impeachment. Derderian v. Polaroid Corp., D.C.Mass.1988, 121 F.R.D.

9, 12 n. 1. Evidence that lawyer referred to purported will as a "shopping list" during settlement negotiations was

admissible to impeach his testimony that he had never made such a reference. Matter of Estate of O’Donnell, 1991,

803 S.W.2d 530, 531, 304 Ark. 460. Almost all courts have held that statements made in compromise negotiations

can be used for impeachment. Davidson v. Beco Corp., 1987, 753 P.2d 1253, 1255, 114 Idaho 107 (collecting cases).

Rule 408 does not bar use of compromise evidence when offered to impeach. El Paso Electric Co. v. Real Estate Mart,

Inc., App.1982, 651 P.2d 105, 109, 98 N.M. 570. Opinion, though vague, suggests that court is not sure if evidence

of compromise ought to be admitted to impeach. Hursh Agency, Inc. v. Wigwam Homes, Inc., Wyo.1983, 664 P.2d

27, 36. It has been suggested that the rule should be amended to preclude the use of evidence for impeachment

purposes. Kirkpatrick, Reforming Evidence Law in Oregon, 1980, 59 Ore.L.Rev. 43, 67.

FN60. Admitted to impeach Settlement documents were admissible to impeach by specific contradiction testimony that

the bank never gave reasons for its actions regarding foreclosure. Freidus v. First National Bank of Council Bluffs,

C.A.8th, 1991, 928 F.2d 793, 795. Where husband testified he was not aware of award of spousal maintenance until

he was ordered to pay it, evidence of settlement agreement providing for award was admissible to impeach. DeForest

v. DeForest, App.1985, 694 P.2d 1241, 1247, 143 Ariz. 627. The Rule 102 rationale is adopted in Davidson v. Beco

Corp., 1987, 753 P.2d 1253, 114 Idaho 107 and Missouri Pacific Ry. Co. v. Arkansas Sheriff’s Boys’ Ranch, 1983,

655 S.W.2d 389, 280 Ark. 53. A prior inconsistent statement made during settlement negotiations should be admitted

only if it strongly suggests that the witness has lied or if prejudice is likely to be slight. Davidson v. Beco Corp.,

App.1986, 733 P.2d 781, 787, 112 Idaho 560. Where plaintiff testified at trial that he never got any closer than 40

feet to escaped hamburgers-on—the-hoof, admission in demand letter that he came within ten feet of the steer was

admissible to impeach him. Davidson v. Prince, Utah App.199l, 813 P.2d 1225, 1233 n. 9. This position is approved
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in Blakely, Article IV: Relevancy and Its Limits, 1983, 20 Hous.L.Rev. 151, 242.

FN64. Conceal or destroy Court assumes that Mary Carter agreement would be admissible under Rule 408 in Soria v.

Sierra Pacific Airlines, Inc., 1986, 726 P.2d 706, 717, 111 Idaho 594. There is an exception to rule excluding

evidence of settlement for "Mary Carter" agreements; i.e., agreements where party to the settlement continues in case

as a pretended adversary while in fact having an interest in the putative adversary’s victory. Turner v. Monsanto Co.,

Tex.App.1986, 717 S.W.2d 378, 380 (but finding agreement at issue did not qualify). Rule 408 does not bar revealing

to jury that directed verdict on plaintiff’s claim against one defendant was pursuant to a settlement in which that

defendant had an interest in the plaintiff’s recovery from remaining defendant. Sampson v. Karpinski, 1986, 515 A.2d

1066, 1069, 147 Vt. 315.

FN67. That reason Trial court properly admitted statement of cab company official on arriving on the scene of accident

involving cab that he would give the other driver money "to forget about the incident." Frias v. Valle, 1985, 698 P.2d

875, 877, 101 Nev. 219 (apparently assuming Rule 408 did not apply).

FN68. Preliminary fact In determining trustworthiness of hearsay, the court can consider that party compromised a

claim in reliance thereon despite Rule 408 as that rule does not apply to preliminary fact determinations under Rule

104. In re Japanese Electronic Products Antitrust Litigation, C.A.3d, 1983, 723 F.2d 238, 275, decision reversed on

other grounds 1986, 106 S.Ct. 1348, 475 US. 574, 89 L.Ed.2d 538.

FPP s 5314 (R 408)

END OF DOCUMENT
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5313. —-—- OBSTRUCTION OF JUSTICE

The last permissible use suggested by the Advisory Committee is "proving an effort to obstruct a criminal

investigation or prosecution. " [FNl] The scope and rationale of this provision is uncertain, in part because of the

ambiguity in the common law rule. As codified by Wigmore, that rule was: In a criminal case, the accused’s

offer to pay value to a complaining witness for avoiding prosecution, being contrary to public policy, is

receivable as evidence of an admission. [FN2] In his treatise, Wigmore speaks of this conduct as being admissible

against an accused because it would be an "unlawful act" to "settle" the prosecution. [FN3] McCormick,

however, attempted to distinguish between legitimate plea bargaining and attempts to "buy off" the prosecution.

[FN4] The Advisory Committee Note seems to have followed McCormick’s analysis: "An effort to ’buy off’ the

prosecution or a prosecuting witness in a criminal case is not within the policy of the rule of exclusion. " [FN5]

However, this reliance on McCormick still leaves it unclear (a) exactly what sort of conduct is being

proscribed, and (b) what evidentiary uses of that conduct are permissible. To illustrate, suppose a case in which

the plaintiff has accused the defendant of violating the antitrust laws, both in testimony before a grand jury and in

a civil suit filed against him. Which of the following acts is an attempt to "buy off" the prosecution?: (1) The

defendant offers the plaintiff one million dollars to settle the civil action; (2) The defendant offers the prosecution

a guilty plea, and a promise to make restitution of one million dollars to the victim in return for a favorable

sentencing recommendation; (3) The defendant offers the plaintiff one million dollars to (a) leave the country, or

(b) change his testimony, or (c) attempt to convince the prosecutor to drop criminal charges, or (d) write a

favorable letter to the sentencing judge. There are countless other variations and the case may be made even more

difficult by supposing, as sometimes occurs, that the government has both a civil claim for damages resulting

from the criminal conduct and a duty to prosecute for the crime. However, the foregoing examples should suffice

to portray the range of conduct that may be arguably claimed to be an attempt to "buy off" the prosecution.

Assuming that the conduct is that proscribed by the rule, in which of the following instances is it admissible?:

(1) The evidence is offered against the defendant in a criminal prosecution for obstruction of justice; (2) The

evidence is offered against the defendant in the criminal antitrust trial; (3) The evidence is offered against the

defendant in the civil antitrust trial. Notice that the answer to the first question becomes much simpler if the

evidence is admissible only in a criminal prosecution in which the conduct in question is the basis for the

charges. In such cases the admissibility of the evidence would be determined by the same law that determines the

criminality of the conduct.

Since the answer to the second question may simplify matters with respect to the first, let us begin with it. It is

possible to read the last clause of Rule 408 as applying only to the case in which the claimed "compromise

activities" are the basis of criminal charges against the party. [FN6] The evidence would be admissible in such a

case because it is not being offered to prove the validity or invalidity of the claim being compromised; [FN7] in

other words, the trier of fact is not being asked to treat the offer as an implied admission with respect to the

underlying claim. [FN8] Although it simplifies the rule and some commentators seem to have accepted it, [FN9]
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this reading is difficult to reconcile with either Wigmore or McCormick’s version of the common law rule or with

policy.

In his proposed codification of the common law rule, Wigmore phrased it as making the attempt to compromise

"receivable as evidence of an admission." [FNlO] This language is not apt as a description of the use of the

evidence to prove the charged crime in a prosecution for obstruction of justice; for such purposes the evidence

would not be hearsay and there would be no reason to describe it as an "admission." [FNl 1] Moreover, the cases

cited as authority for the rule in his treatise appear to be cases in which the evidence was admitted in a prosecution

for the underlying charge, not obstruction of justice cases. [FN12] McCormick’s discussion of the rule makes it

clear that he views it as making the attempt to obstruct the prosecution admissible as spoliation evidence in a

prosecution for the underlying offense. [FN13] Accordingly, some of the commentators have read Rule 408 as

also permitting this. [FN14]

But if these writers are correct in their interpretation, then the rationale for admitting evidence of obstruction

must be different than would be the case if it were only admissible in a prosecution for obstruction; evidence that

the defendant attempted to "buy off" the victim in the case on trial is clearly being offered to prove the validity or

invalidity of the claim. [FN15] The reason for admitting the evidence, at least under the privilege analysis of the

rule, must be that it is not the policy of the rule to encourage such conduct; [FN16] or in other words, that the

attempt to buy off a criminal prosecution is not a legitimate "compromise" and is not within the meaning of that

term as used in the rule. [FN17] However, if this is the justification for admitting obstruction evidence, there does

not seem to be any reason to limit such use to criminal prosecutions. [FN18] If the evidence would be admissible

as proof of spoliation in the criminal case, surely it should also be admitted to prove the spoliator’s lack of belief

in his contentions in a civil case that involves the same event.’

This brings us back, then, to our first question: the meaning of "an effort to obstruct a criminal investigation or

prosecution. " Here the common law cases must be used with some caution. [FN19] Some of them go back to the

days in which there were no public officers charged with ferreting out crime and deciding which cases should be

prosecuted; [FNZO] since the enforcement of the criminal law was so dependent on the initiative of the victim or

other concerned citizens, it is not surprising to find courts asserting the impropriety of attempts to "settle" a

criminal case and railing about "compounding" of crimes. [FN21] Even in more recent times courts have been

reluctant to acknowledge the legitimacy of "plea bargaining" by public officials. [FN22] Obviously the meaning

of "obstruct" should be based on contemporary institutions and values, not the needs of another day.

Given the importance of negotiated dispositions in the administration of both civil and criminal justice, it seems

obvious that a bona fide effort to settle either a civil or a criminal case is not "an effort to obstruct a criminal

investigation or prosecution." Rule 410 makes it clear that the policy of the Evidence Rules is to protect, not to

inhibit plea bargaining. [FN23] While the Wisconsin drafters have suggested that their version of Rule 408 would

make admissible any effort to settle a criminal prosecution other than with the court or the prosecuting attorney,

[FN24] this seems unrealistic. [FN25] The attitude of the victim is often controlling in the disposition of criminal

cases, particularly for minor crimes. [FN26] So long as the discussions with the victim are within the limits of

propriety, [FN27] there seems to be little reason to treat them as efforts to obstruct justice.

Similarly, if the act of the defendant gives rise to both civil and criminal liability, a legitimate attempt to

compromise the civil claim should be protected under Rule 408. [FN28] While even a legitimate settlement of the

civil claim can have some influence on the way in which the victim testifies in the criminal case, the fact that this

can be shown under the provision of Rule 408 making compromise evidence admissible to prove bias or prejudice

[FN29] of the witness should discourage efforts to make over-generous settlements of related civil litigation in an

effort to soften—up the witness. Of course, if an express or implied provision of the offer of compromise requires

some interference with the criminal case, [FN30] evidence of this would be admissible in either the civil or the

criminal case.

Courts should have little difficulty in most cases in differentiating between genuine compromises that are

protected by the rule and those acts that are designed to obstruct a criminal prosecution. [FN31] Any offer or
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agreement that involves the bribery of police or prosecutorial officers, that requires the party to testify in a

particular fashion or to assert a privilege in the criminal trial, that calls for the destruction or concealment or

fabrication of evidence of guilt or innocence, or that requires the intimidation or harassment of witnesses is not

protected by Rule 408. [FN32] Similarly, any statement in compromise negotiations that suggests such an

agreement or that reveals that an obstruction of justice has taken place is also admissible. [FN33]

FNl. "Obstruct prosecution" Although the Uniform Rules had no reference to this use, it has been asserted that such

evidence would be admissible under U.R.E. 52. Falknor, Extrinsic Policies Affecting Admissibility, 1956, 10 Rutgers

L.Rev. 574, 594.

FN2. "Contrary to public policy" Wigmore, Code of Evidence, 3d ed. 1942, s 1001 (emphasis in original).

FN3. "Unlawful act" "In a criminal prosecution, the accused’s offer to pay money or otherwise to ’settle’ the

prosecution will be received against him, because that mode, of stopping or obstructing the prosecution would be an

unlawful act, and good policy could not encourage that mode of dealing with a criminal charge; * * *" 4 Wigmore,

Evidence, Chadbourn rev. 1972, s 1061, p. 46 (emphasis in original).

FN4. "Buy off" McCormick, Evidence, 1954, s 251, pp. 542-543.

FNS. "Not within policy" Advisory Committee’s Note, Rule 408.

FN6. Basis of charges One simply reads "proving an effort to obstruct a criminal investigation or prosecution" as

meaning only when those facts are the ultimate issues in a case.

FN7. Validity or invalidity In addition, it can be argued that the illegality of the proposed consideration means that it is

not a "valuable consideration" under the rule. See 5 5305.

FN8. Underlying claim See 5 5308.

FN9. Commentators accept Waltz, The New Federal Rules of Evidence, 2d ed. 1975, p. 35; Schmertz, Relevance and

Its Policy Counterweights: A Brief Excursion Through Article IV of the Proposed Federal Rules of Evidence, 1974, 33

Fed.B.J. 1, 17—18. It is also possible to read these writers as saying that the attempt to buy off the victim is admissible

in the criminal action but not in the related civil action.

FN10. "An admission" See text at note 1 above.

FNl 1. Not hearsay While the attempt to buy off the case‘ would constitute a "statement" by the defendant, that

statement is not being used testimonially but as proof of the ultimate facts of the case; i.e., it is not offered to prove the

truth of the matter asserted. See discussion under Rule 801.

FN12. Not obstruction cases 4 Wigmore, Evidence, Chadbourn rev. 1972, s 1061, p. 46 n. 13.

FN13. Spoliation After stating that the common law compromise rule did not exclude evidence of attempts to "buy off"

a criminal prosecution, McCormick continues: "Indeed, we have seen that it is classed as an implied admission and

received in evidence as such." The footnote to this sentence is a cross-reference to his discussion of the doctrine of

Spoliation. McCormick, Evidence, Cleary ed. 1972, s 274, p. 665. For discussion of Spoliation evidence, see vol. 22, s

5178.

FN14. Rule 408 permits 2 Louisell & Mueller, Federal Evidence, 1978, p. 297. It is also possible to read the writers

cited in note 9 above, as reaching the same conclusion.

FN15. Validity being proved Since the civil plaintiff has no authority to compromise the criminal claim, efforts to

settle that claim with him would not be within the rule for that reason. See 5 5303. If the compromise can be
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characterized as an attempt to settle the civil claim, that claim is, of course, a different claim than the criminal claim.

However, in order to be relevant in the criminal case, the civil compromise must be used first to infer the offeror’s

belief in the validity of the civil claim. See s 5308.

FN16. Not within the policy Cf. Advisory Committee’s Note,.Rule 408, quoted in the text at note 5 above.

FN17. Not "compromise" See 3 5306.

FN18. Limit to criminal cases As seems to be argued by the writers cited in note 9 above.

FN19. Caution Cf. Slough, Relevancy Unraveled, 1957, 5 U.Kan.L.Rev. 675, 721, stating the common law rule this

way: "For reasons quite apparent, in a criminal prosecution, offers to pay money or settle with the prosecution are

generally received against the offeror."

FN20. No professional enforcement Friedman, A History of American Law, 1973, pp. 252-253.

FN21. "Compounding" See, e.g., State v. Soper, 1839, 16 Me. 293, 295; State v. Givens, 1911, 70 SE. 162, 87 S.C.

525.

FN22. "Plea bargaining" See generally, Rosett & Cressey, Justice By Consent, 1976, pp. 53-58.

FN23. Protect plea bargaining See Advisory Committee’s Note, Rule 410.

FN24. Court or prosecuting attorney Judicial Council Committee’s Note, Wis.Stats.Ann. s 904.08 ("offers other than

to the court or to the prosecuting attorney * * * to settle a criminal prosecution remain admissible;").

FN25. Unrealistic Very often in minor disputes in which the police are called, the officers will attempt to bring the

parties to some private resolution rather than arrest or cite someone; if this is unsuccessful, then the criminal sanction

is invoked. It seems ironic that under the ‘Wisconsin interpretation, an attorney would be viewed as acting

illegitimately for engaging in conduct that is quite common and thought unexceptionable when done by a rookie

policeman.

FN26. Attitude of victim One of the authors once had the unhappy duty of prosecuting a criminal case that arose from

the attempt of the defendant to operate a dog kennel as a nonconforming use in a rural area where his neighbors had

prevailed upon the local authorities to alter the zoning laws after the kennel operation began. The judge who would

have tried the case was elected by the voters of the affected area while the district attorney had a wider constituency

that included a number of neWSpapers in neighboring communities that had been critical of the efforts of local officials

to oust the kennel. Needless to say, the prosecutors in that case would have been only too happy to have had the

defendant negotiate a settlement with the "victims "—-even if it meant buying them off.

FN27. Limits of propriety In at least one area known to the authors, the practice of defense counsel dealing directly

with the victim is so common that it is the subject of well-understood ground rules covering such matters as when and

from whom consent to talk with the victim should be obtained, who may be present, and in what cases such

negotiations are permissible.

FN28. Protected under Rule 408 2 Louisell & Mueller, Federal Evidence, 1978, p. 296; 2 Weinstein & Berger,

Weinstein’s Evidence, 1975, pp. 408-14.

FN29. Bias or prejudice See s 5311.

FN30. Interference required McCormick, Evidence, Cleary ed. 1972, s 274, p. 666 (compromise rule applies to efforts

to settle civil liability "if no agreement to stifle the criminal prosecution is involved").
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FN31. Little difficulty The tough cases are those in which the agreement requires the person to do something that he

could legitimately do, but might not do if he had not agreed to do so; e.g., write a truthful letter urging leniency in

sentencing or assert a privilege not to testify. It would seem that where the question is not one of direct prohibition of

these practices but rather of their admissibility as evidence, courts can afford to be excessively scrupulous. Compare,

for example, the question of payments to witnesses in excess of the statutory witness fee, which are admissible in

evidence even if not forbidden. If the party’s motivations are pure, he could not be much prejudiced by the introduction

of such evidence.

FN32. Not protected See McCormick, Evidence, Cleary ed. 1972, s 273. Of course, by the terms of Rule 408, the

practice must be aimed at obstruction of the criminal case, not of some related civil trial. While a party might attempt

to interfere with a civil case by an act of spoliation, it would seldom be the case that he would enter into an agreement

with his opponent to suppress evidence. See also s 5314.

FN33. Negotiation statements Since this use of the evidence is based on the policy of not protecting acts of spoliation,

it would seem that the rule should not apply to statements proposing or admitting such acts.

FPP s 5313 (R 408)
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5313. PERMISSIBLE USES-—OBSTRUCTION OF JUSTICE

FN4. "Buy off" Agreement by which one principal of corporate defendant agreed not to financially support defense or

to voluntarily testify and to assign any benefits he might receive from corporate counterclaim to defendants was not an

attempt to buy off a witness. Quad/Graphics, Inc. v. Fass, C.A.7th, 1985, 724 F.2d 1230, 1235.

FN14. Rule 408 permits In mail fraud prosecution, evidence that the defendant told the victim she would return the

stolen dolls to her if victim would drop the fraud charges was not inadmissible under Rule 408 since it was an effort to

obstruct a criminal charge, not a bona fide settlement of civil case. U.S. v. Peed, C.A.4th, 1983, 714 F.2d 7.

FN31. Little difficulty Where there was no civil suit pending and the defendant offered to return loot in exchange for

dropping of charges by victim, this was akin to effort to obstruct justice and not a settlement protected by Rule 408.

U.S. v. Peed, C.A.4th, 1983, 714 F.2d 7, 9.

FPP s 5313 (R 408)
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(Cite as: 872 F.2d 582)

UNITED STATES of America, Plaintiff—Appellee,

v.

James L. HAYS and Weldon J. Hays, Defendants-

Appellants.

No. 88-1366.

United States Court of Appeals,

Fifth Circuit.

April 25, 1989.

Defendants were convicted of conspiracy,

misapplication of funds and making false entries in

the records of federally insured savings and loan

association by the United States District Court for

the Northern District of Texas, Jerry Buchmeyer, J .,

by jury verdict. Defendants appealed. The Court of

Appeals, Johnson, Circuit Judge, held that: (1)

admission of evidence involving events leading up

to inception of savings and loan association, which

had been granted provisional charter, impermissibly

affected substantial rights of defendants; (2) error in

admitting evidence pertaining to unidentified

coconspirator named in indictment was not

harmless; and (3) erroneous admission of evidence

regarding settlement agreement entered into between

defendants and federally insured savings and loan

association was not harmless.

Reversed.

[l] CRIMINAL LAW (a): 1153(1)

110k1153(1)

District court’s determination on either logical or

legal relevancy of evidence will not be disturbed

absent substantial abuse of discretion. Fed.Rules

Evid.Ru1es 401, 403, 28 U.S.C.A.

[2] CRIMINAL LAW 4: 369.1

110k369.1

Evidence, which consisted of testimony of 11

witnesses, which required almost 200 pages of the

record on appeal, and which involved defendant’s

allegedly improper activities during time defendant

was attempting to secure sufficient deposits to

ensure continued operation of provisionally

chartered savings and loan association, was not

admissible, in prosecution for conspiracy,

misapplication of funds and making false entries in

the records of federally insured savings and loan

COMPOW‘C. ~ )JY'LOKA'HO Page 1
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association; indictment charges involved different

savings and loan association. Fed.Rules Evid.Ru1es

401, 403, 28 U.S.C.A.; 18 U.S.C.A. §§ 371, 657,

1006.

[3] CRIMINAL LAW 43:: 1169.11

110k1169.11

Error in admitting evidence, which concerned one

defendant’s allegedly improper activities during time

he was attempting to secure sufficient deposits to

ensure continued operation of provisionally

chartered savings and loan association,

impermissibly affected substantial rights of

defendants, in prosecution for conspiracy,

misapplication of funds and making false entries in

records of different federally insured savings and

loan association; record indicated that the

Government’s motive in introducing the evidence

was to attack the character of the defendants and that

evidence was cumulative, unduly prejudicial and

inflammatory. Fed.Rules Evid.Ru1es 401, 403,

404(b), 28 U.S.C.A.; 18 U.S.C.A. §§ 371, 657,

1006.

[4] CRIMINAL LAW «:7: 1169.7

110k1169.7

Error in admitting mostly irrelevant evidence, which

concerned activities of unidentified coconspirator

named in indictment and which was in the form of

several hundred pages of exhibits accessible to jury

during deliberations, was not harmless, given

voluminous quantity of the exhibits and nature of

their content, in prosecution for conspiracy,

misapplication of funds and making false entries in

records of federally insured savings and loan

association; evidence served merely to assassinate

character of unnamed coconspirator and, in so

doing, indirectly assassinate character of defendants,

and reviewing court was unable to say that jury

would have found defendants guilty even in the

absence of the evidence. Fed.Rules Evid.Ru1es 401 ,

403, 404(b), 28 U.S.C.A.; 18 U.S.C.A. §§ 371,

657 , 1006.

[5] CRIMINAL LAW G; 408

110k408

Evidence regarding settlement agreement entered

into between defendants and federally insured

savings and loan association was not admissible in

prosecution for conspiracy, misapplication of funds

and making false entries in records of federally
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insured savings and loan association; the

Government did not contend that evidence was

offered for permissible purpose of proving liability,

negativing contention of undue delay, or

establishing obstruction of criminal investigation,

but rather, the Government claimed that evidence of

the agreement assisted jury in its understanding of

breadth of the conspiracy. Fed.Rules Evid.Ru1e

408, 28 U.S.C.A.; 18 U.S.C.A. §§ 371, 657,

1006.

[6] CRIMINAL LAW 4:1 1169.12

110k1169.12

Error in admitting evidence regarding settlement

agreement entered into between defendants and

federally insured savings and loan association was

not harmless, in prosecution for conspiracy,

misapplication of funds and making false entries in

records of federally insured savings and loan

association;' it did not tax reviewing court’s

imagination to envision juror who retired to

deliberate with notion that if defendants had done

nothing wrong, they would not have paid the money

back. Fed.Rules Evid.Rule 408, 28 U.S.C.A.; 18

U.S.C.A. §§ 371, 657, 1006.

*583 Michael S. Fawer, Herbert V. Larson, Jr.,

New Orleans, La., for defendants-appellants.

Delonia A. Watson, Terence J. Hart, Joseph

Revesz, Asst. U.S. Attys., Marvin Collins, U.S.

Atty., Dallas, Tex., for plaintiff-appellee.

Appeal from the United States District Court for

the Northern District of Texas.

Before RUBIN, POLITZ, and JOHNSON, Circuit

Judges.

JOHNSON, Circuit Judge:

Defendants-appellants James L. Hays and Weldon

J. Hays appeal their convictions for conspiracy,

misapplication of funds and making false entries in

the records of a federally insured savings and loan

association. Concluding that the district court’s

admission of unnecessarily cumulative, prejudicial

and irrelevant evidence impermissibly affected

substantial rights of the defendants, we are

constrained to reverse.

I. FACTS AND PROCEDURAL HISTORY

Page 2

In 1982, an appellant—defendant in this case,

James Hays, became the president of Lancaster First

Federal Savings and Loan Association (hereinafter

Lancaster) in Lancaster, Texas. Prior to assuming

that position, James Hays, a former Texas Savings

and Loan bank examiner, had been Lancaster’s vice-

president and a member of its board. James Hay’s

son, Weldon Hays, also a former Texas Savings and

Loan bank examiner and the other appellant-

defendant in this case, likewise was involved in the

savings and loan business as an employee at

Lancaster and also as president of the Colony

Savings and Loan (hereinafter Colony). This appeal

arises from the criminal convictions of James and

Weldon Hays for improper activities regarding

certain loans and deposits involving the Lancaster’s

funds. What follows is a brief description of the

loans and deposits which are relevant to the issues

presented by this appeal.

A. The Loans

1. "Hubbard I"

In early 1982, Francis Allen Clark (hereinafter

Clark), a real estate developer, met Paul Jensen

(hereinafter Jensen), the president of Mountain West

Mortgage Company (hereinafter Mountain West), a

mortgage brokerage company. Mountain West did

not actually fund mortgages, but rather was in the

business of putting together *584 borrowers and

lenders. As a result of Clark’s acquaintance with

Jensen, Clark tendered to Mountain West a proposal

to purchase and develop a 22 1/2 acre tract of land

near Lake Ray Hubbard near Dallas. Responding

favorably to Clark’s proposal, Jensen, through

Mountain West, arranged the necessary financing

for the venture from Lancaster. Accordingly,

Lancaster loaned Clark $1.5 million and the land

was purchased on July 22, 1982. In attendance at

the closing were Jensen, Clark and James Hays. It

was at that time that James Hays first met Clark.

Thereafter, Mountain West and Clark formed Lake

Ray Hubbard, Ltd., LL, a limited partnership, to

pursue development of the Lake Ray Hubbard

property.

2. "Hubbard II"

In August 1982, Lancaster made another loan, this

time for construction on the 22 1/2 acre Lake Ray

Hubbard tract which was previously purchased and
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described above. The proceeds of the Hubbard II

loan, also in the amount of $1.5 million, went to

another newly formed limited partnership, Lake Ray

Hubbard Ltd. 1. Lake Ray Hubbard Ltd. I was to

provide the necessary construction on the Lake Ray

Hubbard property. The partnership distribution of

Lake Ray Hubbard Ltd. I was as follows: Clark, a

general partner held 45.5% interest; Mountain

West, a limited partner held 45.5% interest; James

Hays, a limited partner held 4% interest; [FNl] and

Richard Randall, a limited partner held 5 % interest.

FNl. It is interesting to note that James Hays’

capital contribution to the partnership was $10.00.

It is also worth noting that the partnership

agreement was not signed until after the closing of

the August 1982 loan.

/

3. "Plano"

Later in 1982, Lancaster loaned Plano Ltd. I,

another limited partnership, $3,000,000 for the

purchase of a twenty-eight acre tract near Plano,

Texas. Plano Ltd. I was structured as follows:

Clark, a general partner held 41% interest; First

Financial Mortgage Corporation, [FN2] a limited

partner held 41% interest; James Hays, a limited

partner held 4% interest; and Richard Randall, a

limited partner held 10% interest. Allegedly, this

loan was overfunded by approximately $300,000.

[FN3]

FN2. First Financial Mortgage Corporation had

three directors: Paul Jensen, Weldon Hays, and

Van Zannis.

FN3. Two other loans made by Lancaster to two

other limited partnerships, Lake Meadows, Ltd. I

and Lake Meadows, Ltd. II, are not discussed here

as both defendants were acquitted of any criminal

conduct in connection with those loans.

4. "HLH Joint Venture Loans"

In August 1982, a partnership was formed by

Weldon Hays, William 0. Henry and Lawrence

Moffitt as equal partners. Known as HLH Joint

Venture, the partnership was created to purchase and

developland. Allegedly, Weldon Hays had been

brought into the partnership by Henry and Moffitt

because Weldon Hays had the ability to procure the

necessary financing and appraisals through his

Page 3

father, James Hays, who was then president of the

Lancaster. The HLH partnership agreement

provided that any two of the three partners could

sign documents for the partnership.

The loans made by Lancaster to the HLH Joint

Venture were as follows: the first loan was for

$1,000,000 and was made in August 1982; the

second loan was for $840,000 and was made in

December 1982; and the third loan was for

$380,000 and was made in January 1983. The

$1,000,000 loan was allegedly overfunded by

$423,016 and the $380,000 loan by $19,782.

Weldon Hays never signed any of the loan

agreements, although the other two partners did.

According to the Government, the conspicuous

absence of Weldon Hays’ signature on the loan

agreements reflected an intent to conceal his

partnership interest in the HLH Joint Venture.

Ultimately, the HLH Joint Venture was dissolved

and Weldon Hays was paid $245,330 for his interest

in the partnership.

B. The Deposits

Some time after Weldon Hays left his position as

an examiner with the Texas *585 Savings and Loan

Department, he was approached by an individual by

the name of Harry Hunsicker (hereinafter

Hunsicker). Hunsicker, a real estate appraiser and

investor, owned a shopping center in the Colony, a

suburban community near Dallas. Seeking a new

tenant for his shopping center, Hunsicker convinced

Weldon Hays that the Colony needed its own

savings and loan association which could be housed

in Hunsicker’s shopping center. It would be called

the Colony Federal Savings and Loan.

After receiving advice from a regulatory

consultant, Weldon Hays sought to acquire a

provisional charter for his new savings and loan.

The requisites for a provisional charter are not

particularly cumbersome and are in fact, remarkably

simple. First, marketing studies are required.

Those studies must reflect that a new savings and

loan association is not only needed in the

community but that its presence would not have an

adverse impact. Next, organizers must pledge

$250,000 in deposits as protection against losses by

initial depositors until insurance is obtained from the

Federal Savings and Loan Insurance Corporation
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(FSLIC). The organizers’ pledges are then attached

to an application for a provisional charter to the

Federal Home Loan Bank (hereinafter FHLB).

Upon approval by the regional FHLB, the

application is forwarded to the FHLB Board in

Washington where, upon final approval, a

provisional charter is issued. After the issue of the

provisional charter, the organizers have six months

to obtain deposits in the amount of $2,000,000 from

1,000 depositors, seventy-five percent of whom

must be from the institution’s market area. When

the above requirements are met, and the appropriate

insurance premiums are paid to the FSLIC, the new

savings and loan may engage in a full range of

services.

The Colony met the above described initial

requirements and was granted a provisional charter.

Unfortunately, however, Weldon Hays and the other

organizers of the Colony were unable to meet the

depository requirements for an unqualified charter.

A six month extension was sought and granted.

Nevertheless, Colony failed to secure the necessary

deposits and the provisional charter expired. It was

thereafter surrendered by Weldon Hays on

November 4, 1982. Significantly, some $400,000

of Lancaster’s funds were deposited in Colony

before its demise even though the deposits of

Colony had not been, nor ever were, federally

insured.

C. Wheelers, Dealers or Conspirators?

The Government charged James and Weldon Hays

with illegally receiving pecuniary benefits in

connection with the above described loans. Those

benefits are as follows: On September 9, 1982,

First Financial Mortgage Company (hereinafter First

Financial) paid James and Weldon Hays each

$15,000 in fees earned by First Financial on the

Plano loan. Later, on October 14, 1982, First

Financial paid James Hays $12,500 for loan

expenses on the Hubbard II loan. Additionally,

James and Weldon Hays were paid $44,400 in

commissions from First Financial for the HLH Joint

Venture loans. On December 30, 1982, Lancaster

issued a check that was signed and approved by

James Hays in the amount of $22,008 to First

Financial. That check was then used to purchase

another check in the amount of $22,008 which was

payable to Weldon Hays. Despite receiving these

benefits, James Hays, on January 11, 1983, signed a

Page 4

"representation letter" in which he failed to disclose

his receipt of fees as well as his ownership interest

in an entity to which Lancaster had loaned money.

In addition to the above mentioned benefits in

connection with the loans made by Lancaster, the

government charged Weldon and James Hays with

receiving other improper benefits as a result of their

savings and loan activities. Namely, in October

1982, $46,000 of Lancaster’s funds were used to

purchase two Cadillacs which were used by James

and' Weldon Hays. Moreover, Weldon Hays used his

Cadillac before he was employed by Lancaster and

the automobile was later purchased by the HLH

Joint Venture from Lancaster. Finally, as

mentioned previously, Weldon Hays received

$245,330 for his interest in the *586 HLH Joint

Venture Partnership upon its dissolution.

On October 28, 1987, a federal grand jury

returned an eleven count indictment against James

Hays and Weldon Hays. Count 1 of the indictment

charged James and Weldon Hays under 18 U.S.C. §

371 with conspiring to violate 18 U.S.C. §§ 657

and 1006. The remaining ten counts charged James

Hays with the misapplication of funds belonging to

a savings and loan institution, making false entries

and the illegal receipt of loan proceeds in violation

of 18 U.S.C. §§ 657 and 1006. Weldon Hays was

charged with aiding and abetting in all of the above

counts with the exception of Count 9.

The defendants entered pleas of not guilty to all

counts. A jury trial ensued during which the

Government called forty-one witnesses and offered

somewhere in the neighborhood of 300 exhibits.

Thereafter, the jury found James Hays guilty on all

counts of the indictment except for Counts 5 and 6.

Weldon Hays was convicted on all counts with

which he was charged except for Counts 5 and 6.

James Hays was sentenced to five years’

imprisonment on both Counts 1 and 2 with the

sentences to run consecutively. On each of the

remaining counts, James Hays was sentenced to five

years’ imprisonment with the sentences to run

concurrently with each other and the Count 1

sentence. James Hays was fined $60,000. Weldon

Hays was sentenced in an identical manner, except

that his fine was assessed at $55,000. The

defendants thereafter timely appealed.

II. DISCUSSION
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On appeal the appellants contend that the district

court made a substantial number of evidentiary

rulings that were in error. Specifically, appellants

contend that the trial court improperly allowed the

Government to introduce an overwhelming amount

of irrelevant evidence. They also argue that even if

some of the challenged evidence was relevant, that it

was highly prejudicial, and as such was improperly

admitted under Fed.R.Evid. 403. As a second

assignment of error, the appellants maintain that the

repeated references to, and extraordinary emphasis

that was placed upon, their alleged violations of

civil banking regulations was a violation of their

constitutional rights to due process of law under the

fifth amendment. Because we conclude that the

appellants’ first point of error has merit and

warrants reversal, we do not reach appellants’

second point of error.

The appellants argue the district court erred in

allowing into evidence some 200 pages of testimony

and numerous exhibits which had no bearing on the

charges alleged in the indictment. To determine

whether the evidence challenged by the appellants

was, in fact, irrelevant, recourse must be had to the

wording of the indictment. As the appellants

correctly contend, under the indictment, the

Government needed only to establish the existence

of the Hubbard I loan, the Hubbard II loan, the

Plano loan, the HLH Joint Venture loans, the

representation letter signed by James Hays, and the

existence of a conspiratorial relationship between

James Hays, Weldon Hays, and Paul Jensen. The

appellants urge that had the Government been

limited to introducing only the evidence necessary to

establish those facts, then the length of the trial

would have been reduced substantially and the

number of exhibits which were introduced would

have been cut by almost one third. More

importantly, the appellants contend that the

introduction of such irrelevant and prejudicial

evidence was reversible error.

As defined by the Federal Rules of Evidence,

relevant evidence is that evidence which has "any

tendency to make the existence of any fact that is of

consequence to the determination of the action more

probable or less probable than it would be without

the evidence." Fed.R.Evid. 401. Evidence which

meets this broad standard is known as "logically

relevant" evidence. The Federal Rules of Evidence

further provide that "[a]ll relevant evidence is

Page 5

admissible," and that "[e]vidence which is not

relevant is not admissible." Fed.R.Evid. 402.

In determining whether evidence should be

admitted or excluded on the basis of *587 relevancy,

however, the trial court’s decision does not always

turn upon a simple determination that the standard

enunciated in Rule 401 is satisfied. Instead, the

focus may turn to a determination of whether the

proferred evidence is "legally relevant."

Fed.R.Evid. 403 provides that "[relevant] evidence

may be excluded if its probative value is

substantially outweighed by the danger of unfair

prejudice, confusion of the issues, or misleading the

jury, or by considerations of undue delay, waste of

time, or needless presentation of cumulative

evidence." Thus, while the trial court’s discretion

in admitting evidence under Rule 401 is necessarily

quite broad, Rule 403 requires a balancing of

interests to determine whether logically relevant

evidence is also legally relevant evidence.

[1] In reviewing the district court’s rulings on

matters of relevancy, this Court is guided by the

principle that district courts have wide discretion in

determining relevancy under Rule 401. The district

court’s decision will not be disturbed absent a

substantial abuse of discretion. United States v.

Brown, 692 F.2d 345, 349 (5th Cir.1982).

Similarly, the decision of the district court with

regard to the admissibility of evidence under the

standards set forth in Rule 403 is subject to

considerable deference. In the absence of an abuse

of discretion, the district court’s ruling on matters

involving Rule 403 will not be overruled. United

States v. Kalish, 690 F.2d 1144, 1155 (5th

Cir.1982), cert. denied, 459 U.S. 1108, 103 S.Ct.

735, 74 L.Ed.2d 958 (1983).

Nevertheless, our review of erroneous evidentiary

rulings in criminal trials is necessarily heightened.

As the Supreme Court has instructed, evidence in

criminal trials must be "strictly relevant to the

particular offense charged." ‘ Williams v. New

York, 337 U.S. 241, 247, 69 S.Ct. 1079, 1083, 93

L.Ed.2d 1337 (1949). "The admission of irrelevant

facts that have a prejudicial tendency is fatal to a

conviction, even though there was sufficient relevant

evidence to sustain the verdict." United States v.

Allison, 474 F.2d 286, 289 (5th Cir.1973) (citing

Williams v. United States, 168 U.S. 382, 18 S.Ct.

92, 42 L.Ed. 509 (1897)). Thus, when viewing the
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error alleged, we must examine the consequences of

the error in light of the entirety of the proceedings.

To that end, we are constrained to take into account

"what effect the error had or reasonably may be

taken to have had upon the jury’s decision."

Kotteakos v. United States, 328 U.S. 750, 764, 66

S.Ct. 1239, 1247, 90 L.Ed. 1557 (1946). While we

realize that it is indeed a rare case that is reversed on

the basis of erroneous evidentiary rulings under

Fed.R.Evid. 401 and 403, we nevertheless

emphasize that we are bound to zealously guard

against emasculation of the important protections

that those rules afford the defendants in criminal

cases.

We turn now to the record and the challenged

evidence. That evidence may be divided into three

categories: I) evidence which involves the events

leading up to the inception of Colony, 2) evidence

which concerns the activities of Paul Jensen, and 3)

evidence regarding a settlement agreement between

the Hays and Lancaster. We first address the

evidence which was introduced by the Government

concerning Colony.

[2] At trial, the Government presented eleven

witnesses who testified at length regarding Weldon

Hays’ allegedly improper activities during the time

he was attempting to secure sufficient deposits to

ensure the continued operation of Colony. The

testimony of those eleven witnesses required almost

200 pages of the record on appeal. Little, if any, of

that testimony is relevant to the offenses with which

either Weldon Hays or his father were charged.

Instead, the evidence consists primarily of testimony

regarding the unscrupulous conduct of Weldon Hays

at or about the time he was attempting to get Colony

chartered.

Specifically the challenged testimony accused

Weldon Hays of generating fictitious lists of

depositors, forging pledges, receiving a clandestine

salary and engaging in other misconduct relative to

the formation of Colony. We fail to see how these

matters relate to the specific offenses charged in the

indictment since the charged offenses occurred years

later and were in connection with Lancaster.

According to *588 the indictment, James and

Weldon Hays conspired to misapply Lancaster’s

funds, not Colony’s funds. The indictment alleged

conspiracy to make false entries in Lancaster’s

books, not Colony’s books. The indictment alleged

Page 6

misapplication of Lancaster’s funds and making

false entries in Lancaster’s books, not Colony’s.

Accordingly, the only glimmer of possible relevance

of this testimony to the offenses charged is fleeting

at best. Thus, we must conclude that its admission

was error.

[3] A review of the record leaves us with the

distinct impression that the Govemment’s motive in

introducing such evidence was to attack the

character of Weldon and James Hays. As such, the

admission of the evidence was also violative of

Fed.R.Evid. 404(b). Likewise, a review of the

record leaves us with the impression that the

evidence was cumulative, unduly prejudicial and

inflammatory. Had the evidence been restricted to a

limited number of witnesses, or had the testimony

taken a more modest number of pages of the record,

the result might have been different. However, such

was not the case. Under the appropriate standard of

review, and on this record, we are unable to

conclude that the error had no effect, or only a

slight effect on the jury’s decision. Kotteakos, 328

U.S. 750, 66 S.Ct. 1239. Having so concluded, we

must View the error as having impermissibly

affected substantial rights of the defendants. Id.

[4] Next, we focus on the evidence pertaining to

Paul Jensen. Although never explicitly recognized

as such by the district court, a review of the record

in light of the indictment leaves the clear impression

that Paul Jensen was one of the "unidentified co-

conspirators" named in the indictment. Unlike the

Colony evidence, the evidence concerning Paul

Jensen was in the form of several hundred pages of

exhibits accessible to the members of the jury during

their deliberations. Among those pages could be

found Paul Jensen‘s income tax retum revealing a

gross income of several million dollars,

documentation of a federal investigation of several

of Jensen’s companies, evidence that Jensen was

being investigated by a Federal Grand Jury assisted

by a prosecutor in the instant case, and accounting

records which showed that Jensen, through

Snowball Investments, had issued a check for

$272,000 to Colony. The check was purportedly to

cover losses incurred by Colony, and the $272,000

was taken as a personal deduction by Jensen against

his income tax obligations.

While the $272,000 matter is logically relevant to

the conspiracy charges since Colony could not pay
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Lancaster its deposits without that money, the

evidence gleaned from the other several hundred

pages was, in large part, irrelevant. The

information contained in those pages served merely

to assassinate the character of Paul Jensen, and in so

doing, indirectly assassinate the character of James

and Weldon Hays. The Hays contend that such

"guilt by association" is improper. The Government

on the other hand argues that the evidence was

necessary in order for the jury to understand the

"scope of the conspiracy" and how the appellants

were able to misapply Lancaster’s funds.

While we are inclined to view the evidence

regarding Jensen as less improper than the evidence

regarding Colony addressed above, we nevertheless

are unable to conclude that the error did not

impermissibly affect the jury’s deliberations as

contemplated by Kotteakos given the voluminous

quantity of the exhibits and the nature of their

content. Nor are we prepared to say that the jury

would have found James and Weldon Hays guilty

even in the absence of that evidence. See United

States v. Lay, 644 F.2d 1087, 1091 (5th Cir.1981).

[5] Finally, the appellants complain the

Government was improperly allowed to introduce

evidence regarding a settlement agreement entered

into between James Hays, Weldon Hays and

Lancaster. Additionally, the appellants argue that

the district court committed reversible error by

allowing the Government to read several excerpts

from civil depositions in which James and Weldon

Hays state their reasons for entering into the

settlement agreement. Federal Rule of Evidence

408 permits *589 evidence of settlement agreements

for purposes other than proving liability, such as

demonstrating the prejudice of a witness, negativing

a contention of undue delay, or establishing the

obstruction of a criminal investigation. The

Government does not contend that it offered this

evidence for any of the permissible purposes

contemplated by Rule 408. Rather, the Government

urges that evidence of the settlement agreement

assisted the jury in its understanding of the breadth

of the conspiracy. In our view, this purpose stands

at direct odds with the clear mandates of Rule 408,

and therefore the admission of the evidence

regarding the settlement agreement between the

Hays and Lancaster was error.

[6] As the appellants correctly contend in brief,

Page 7

and as the framers of Rule 408 clearly contemplated,

the potential impact of evidence regarding a

settlement agreement with regard to a determination

of liability is profound. It does not tax the

imagination to envision the juror who retires to

deliberate with the notion that if the defendants had

done nothing wrong, they would not have paid the

money back. Accordingly, we cannot say that the

admission of the evidence of the Hays’ settlement

with Lancaster did not affect their substantial rights

under the plain error standard first enunciated in

Kotteakos.

III. CONCLUSION

Having concluded that much of the challenged

evidence introduced by the Government during the

course of the trial of the appellants was admitted

erroneously, and having determined that the

cumulative effect of that evidence was prejudicial

and affected substantial rights of the defendants, we

are constrained to reverse the convictions. Because

we have so concluded, we do not reach appellants’

arguments regarding the violation of their due

process rights under the fifth amendment.

REVERSED.
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23 Fed. Prac. & Proc. Evid. s 5302 (R 408)

(WRIGHT & MILLER TREATISE MAIN VOLUME)
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Federal Rules of Evidence

Charles Alan Wright

Kenneth W. Graham, Jr.

Copyright © 1980 West Publishing Co.

Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5302. POLICY OF RULE 408

The common law rule on the admissibility of statements made in an effort to reach some non-litigious resolution

of a controversy was based on the distinction between "express" and “implied" admissions. [FNl] The general

rule, as Wigmore would have codified it, was: An offer by one party to the other, i.e. if by a plaintiff to accept

compensation, and if by a defendant, to make compensation, being open to the inference that it proceeds only

from a desire to end controversy and not from a concession of the correctness of the opponent’s case, is not an

implied admission, and is not receivable. [FN2] But, on the other hand, an "express admission, though made in

course of negotiations for settlement of a claim, is receivable." [FN3]

But if courts were in agreement on the nature of the rule, there was no such consensus on its justification. The

rationale for the rule has varied from time to time and place to place. The writers have recognized at least three

reasons for excluding evidence of compromise: relevance, implied contract, and privilege. [FN4] This theoretical

question has a significant practical impact because the underlying theory will shape the application of the rule to

particular cases and will have profound consequences for the procedure to be used in administering the rule.

[FNS]

Like the rule dealing with evidence of subsequent repairs, [FN6] the rule on evidence of compromise was

originally approached from the direction of the hearsay rule. [FN7] The oldest justification, [FN8] what Wigmore

called the "true reason", [FN9] for the rule was that such evidence was irrelevant. When the proponent offered

evidence of an offer of compromise, he was seen as offering an out-of-court statement, not for the truth of the

matter asserted, but to prove an implied statement that the offeror believed that his case was weak. But the courts

rejected the implication, [FN10] pointing out that even a party who believed that he would win at trial might be

willing to pay something to “buy peace" and avoid the expense of litigation. This justification did not apply when

the admission was express rather than implied; hence "independent" admissions of fact were received in evidence.

[FNl 1]

In England, the relevance theory was soon displaced by a contract rationale. [FN12] If the offeror prefaced the

presentation of his compromise proposal with the magic words "without prejudice" [FN13] this created a

unilateral implied contract that the offer and related matter was not to be used in evidence. [FN14] Although a

few American cases adopted the contract theory, [FN15] most courts followed Wigmore in rejecting it. [FN16]

A third and most recent justification for the rule excluding evidence of offers of compromise argues that the rule

is one of privilege, [FN17] not relevance. Under this rationale, exclusion is based on the strong public policy

favoring negotiated resolution of disputes. [FN18] Since parties may be inhibited in making offers of compromise

by the fear that these will be used against them if the compromise efforts fail, the law alleviates that fear and

encourages the making of offers of compromise by making them privileged. [FN19] Although Wigmore rejected

this reasoning, arguing that it did not serve to explain the cases and that another privilege was not needed, [FN20]

McCormick argued strongly in favor of this justification, [FN21] convincing a few courts [FN22] and most of the
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other writers. [FN23]

There is another justification for the rule, one that has received much less attention than the first three. This is

"fairness" to the person who offers a compromise. [FN24] Litigants are often exhorted to settle and the

willingness to compromise one’s difference is usually considered a virtue. The person who attempts to settle a

claim he believes to be well-founded is likely to feel that it is not fair that his opponent should be permitted to

introduce evidence of his good deed to support an inference that he is insincere in pressing his case. [FN25] This

sense of unfairness may be stronger if he believes that his opponent has lured him into making the offer. Although

the argument has merit, fairness will not serve as the sole justification for the rule since courts usually bar

evidence of compromise without any inquiry into the motives of the offeror, [FN26] thus protecting not only the

person who attempts a good faith compromise but also parties whose motives will not bear scrutiny. [FN27]

However, none of the other three justifications for excluding evidence of compromise is without its defects.

Although the relevance theory may serve to explain most of the cases, it has been criticized for the artificiality of

the distinction between "express" and "implied" admissions. [FN28] It has been pointed out that often the

implication that the offeror does not believe in his case is quite strong; [FN29] e. g., when he offers to pay all that

his opponent demands minus his costs of suing to recover it. Moreover, an express admission of fact may

sometimes be made not out of a belief in its truth but only as a device to encourage agreement. If, as the relevance

theory would seem to suggest, the admissibility of the evidence of compromise should turn on the intent of the

person making the offer, [FN30] it is difficult to see why that is not a preliminary fact best left to the jury to

determine. [FN31]

The English contractual theory eliminated the problem of determining intent [FN32] by making admissibility

turn on whether the party making the offer used the phrase "without prejudice. " [FN33] If the words were used,

then the courts would exclude not only the offer but also. any statements of fact made in connection with it.

[FN34] However, the contract theory did not explain all of the cases in which the English courts had excluded

evidence of compromise negotiations. [FN35] Moreover, the talismanic use of "without prejudice" has been

thought too mechanical [FN36] and unfair to an unsophisticated person attempting to compromise disputes

without legal assistance. [FN37]

The privilege theory appeals to many writers because it promises better protection for statements of fact made

during compromise negotiations. [FN38] It eliminates the need for the court to search for the intent of the parties

[FN39] or for the parties to cast their statements in any particular form. [FN40] Finally, it justifies giving the

task of determining admissibility to the judge rather than the jury. [FN41] The major difficulty with the privilege

theory is that it depends upon an assumption of fact that has never been empirically demonstrated, [FN42] viz.,

that exclusion of the evidence is required in order to settle cases. This seems like a dubious assumption with

respect to the proposed expansion of the rule to cover independent statements of fact since the common law courts

seem to have settled many cases while admitting such statements in evidence. Moreover, it has never been

satisfactorily explained why the policy of favoring settlement should prevail over the policy of admitting all

relevant evidence. [FN43] Finally, the privilege rationale can produce unjust results [FN44] unless it is tempered

by a series of exceptions that will be as difficult to administer as the relevance theory.

Because the Advisory Committee had earlier abandoned Wigmore’s concept of "legal relevance" [FN45] in

favor of a broad definition of relevance coupled with a discretionary power to exclude, it would have been very

difficult to explain Rule 408 as an application of the doctrine of relevance. Hence, the Advisory Committee’s

Note embraces McCormick’s rationale, [FN46] making the rule, in the words of the Reporter, a "species of

privilege." [FN47] This change in the underlying rationale makes it somewhat misleading to state, as one former

member of the Advisory Committee has, that the rule states "the generally accepted" law. [FN48] Adoption of the

privilege rationale has a number of implications for the administration of Rule 408. First, since it is no longer a

question of relevance, disputed preliminary facts are to be decided by the judge, [FN49] not the jury. Second, if

the rule is truly one of privilege, it can be argued that an offer of compromise or statements made in compromise

negotiations cannot be used to prove preliminary facts that support the admissibility of other evidence. [FNSO]

Third, the privilege rationale restricts the scope of the rule by limiting the number of people who can invoke it;
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[FNSI] anyone can object to irrelevant evidence, but if the party who made the offer is willing to have it

introduced, the privilege rationale does not provide any basis for objections by others. [FN52] Finally, it may be

argued that the privilege theory means that the offers of compromise are not discoverable because of the exception

in Civil Rule 26(b)(1) for "privileged" matter. [FN53] ‘

But the Advisory Committee did more to the common law rule than merely shift its underlying rationale.

[FN54] Rule 408 expands the common law prohibition on the use of evidence of offers of compromise to

encompass as well any statements or conduct made during compromise negotiations. This change was justified on

the grounds that "the practical value of the common law rule has been greatly diminished by its inapplicability to

admissions of fact", a limitation that had "an inevitable effect" on "freedom of communication with respect to

compromise." [FN55] But the Advisory Committee offered no empirical support for these claims and, so far as is

known, none exists. [FN56] Nor did the Committee trouble to explain why, under its privilege rationale, it was

thought necessary for parties to make statements of fact in conducting compromise negotiations. [FN57]

The Advisory Committee also felt that it was necessary to expand the common law rule in order to eliminate

"controversy over whether a given statement falls within or without the protected areas." [FN58] But it would

seem that changing the size of the protected area would have little impact on the extent of controversy as to just

where its borders were. [FN59] Moreover, since the Advisory Committee chose to follow the example of

California [FN60] rather than the other prior codifications, all of which found no reason to change the common

law rule, [FN61] there is very little by way of precedent to guide courts in determining just what statements and

conduct are to be protected by Rule 408.

Therefore, in interpreting Rule 408, courts will be unable to rely on any policy of codifying the common law.

[FN62] Rule 408 will require a good deal of careful interpretation because the novel phrasing of the rule, [FN63]

some expansive claims for its scope, [FN64] and the uncertain meaning of the Congressional alteration [FN65] of

the rule all provide ammunition for claims that the rule makes other changes in the pre-existing law on the use of

evidence of compromise. [FN66] The policy of Rule 408 is best described as one of confused reform.

FN1. Common law rule 4 Wigmore, Evidence, Chadbourn rev. 1972, ss 1061, 1062.

FN2. "Not implied admission" Wigmore, Code of Evidence, 3d ed. 1942, p. 204.

FN3. "Express admission" Ibid.

FN4. Three reasons Morgan, Basic Problems of Evidence, 1961, p. 209.

FN5. Procedural consequences Falknor, Extrinsic Policies Affecting Admissibility, 1956, 10 Rutgers L.Rev. 574, 593.

FN6. Subsequent repairs See 5 5282.

FN7. Hearsay rule Even today there are writers that treat the rule under the heading of "admissions by conduct." See,

e.g., McCormick Evidence, Cleary ed. 1972, s 274; Schmertz, Relevance and Its Policy Counterweights: A Brief

Excursion Through Article IV of the Proposed Federal Rules of Evidence, 1974, 33 Fed.B.J. 1, 15, 16.

FN8. Oldest justification For discussion of the earliest common law cases, see Vaver, "Without Prejudice"

Communications--Their Admissibility and Effect, 1974, 9 U.B.C.L.Rev. 85, 86-88.

FN9. "True reason" 4 Wigmore, Evidence, Chadbourn rev. 1972, p. 36.

FNIO. Rejected implication Bell, Admissions Arising Out of Compromise--Are They Irrelevant], 1953, 31 Texas

L.Rev. 239, 241-246.

FN11. "Independent" admissions Comment, Evidence--Admissibility of Statements of Fact Made During Negotiation
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for Compromise, 1936, 34 Mich.L.Rev. 524.

FN12. Contract rationale Vaver, "Without Prejudice" Communications--Their Admissibility and Effect, 1974, 9

U.B.C.L.Rev., 85, 89.

FN13. "Without prejudice" For the modern application of the doctrine, see Cross, Evidence, 3d ed. 1967, p. 247.

FN14. Implied contract Bell, Admissions Arising Out of Compromise--Are They Irrelevant?, 1953, 31 Texas L.Rev.

238, 246.

FN15. American cases Slough, Relevancy, Unraveled, 1957, 5 U.Kan.L.Rev. 675, 719. New Jersey apparently

followed the English rule down to the time when the Uniform Rules were adopted in that state. See, N.J.Sup.Ct.,

Committee on Evidence, Report, 1963, p. 98; N.J.Sup.Ct., Committee on Revision of the Law of Evidence, Report,

1955, p. 104.

FN16. Followed Wigmore 4 Wigmore, Evidence, Chadboum rev. 1972, s 1061, pp. 35-36.

FN17. Rule of privilege Comment, Evidence--Admissibility of Statements of Fact Made During Negotiation for

Compromise, 1936, 34 Mich.L.Rev. 524, 525.

FN18. Public policy Vaver, "Without Prejudice" Communications--Their Admissibility and Effect, 1974, 9

U.B.C.L.Rev. 85, 94.

FN19. Encourages compromise Bell, Admissions Arising Out of Compromise--Are They Irrelevant?, 1953, 31 Texas

L.Rev. 239, 251.

FN20. Privilege not needed 4 Wigmore, Evidence, Chadbourn rev. 1972, s 1061, pp. 34-35.

FN21. McCormick favored McCormick, Evidence, 1954, s 76. For reasons that do not appear, in the revised edition

of his work, "McCormick" is made to say almost the direct opposite. McCormick, Evidence, Cleary ed. 1972, s 74.

FN22. Courts Schmertz, Relevance and Its Policy Counterweights: A Brief Excursion Through Article IV of the

Proposed Federal Rules of Evidence, 1974, 33 Fed.B.J. 1, 17 n. 94.

FN23. Most writers Slough, Relevancy Unraveled, 1957, 5 U,.Kan.L.Rev. 675, 719-720.

FN24. "Fairness" Bell, Admissions Arising Out of Compromise--Are They Irrelevant?, 1953, 31 Texas L.Rev. 239,

249-250. ‘

FN25. Insincere claim Compare the analogous argument in behalf of the rule excluding evidence of subsequent repairs.

See s 5282.

FN26. Inquiry into motives The argument also runs counter to the general preference in American courts for

instrumental justifications. See vol. 21, s 5023, pp. 134-135.

FN27. Bad motives However, courts sometimes attempt to avoid injustice by manipulating the definition of

"compromise." See s 5306.

FN28. Criticized Bell, Admissions Arising Out of Compromise——Are They Irrelevant?, 1953, 31 Texas L.Rev. 239,

241-246.

FN29. Implication strong McCormick, Evidence, 1954, s 76.
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FN30. Intent of offeror 4 Wigmore, Evidence, Chadbourn rev. 1972, s 1061, p. 36.

FN31. Left to jury See, e.g., Phoenix Assur. Co., Ltd. v. Davis, C.C.A.5th, 1933, 67 F.2d 824, 825—826.

FN32. Determining intent Morgan, Basic Problems of Evidence, 1961, pp. 210-211.

FN33. "Without prejudice" Comment, Evidence-Admissibility of Statements of Fact Made During Negotiations for

Compromise, 1936, 34 Mich.L.Rev. 524, 525.

FN34. Covers statements of fact Bell, Admissions Arising Out of Compromise--Are They Irrelevant?, 1953, 31 Texas

L.Rev. 239, 246 n. 26.

FN35. Did not explain cases Vaver, "Without Prejudice" Communications--Their Admissibility and Effect, 1974, 9

U.B.C.L.Rev. 85, 99-104.

FN36. Too mechanical 4 Wigmore, Evidence, Chadbourn rev. 1972, s 1061, p. 42 ("cabalistic phrase"). But compare

those decisions that make the admissibility of statements made in compromise turn on whether or not they were made

in hypothetical form. Schmertz, Relevance and Its Policy Counterweights: A Brief Excursion Through Article IV of

the Proposed Federal Rules of Evidence, 1974, 33 Fed.B.J. 1, 17.

FN37. Unfair to unsophisticated Field & Murray, Maine Evidence, 1976, pp. 81-82.

FN38. Statements of fact Exclusion of express statements of fact is incompatible with the relevance theory. 4 Wigmore,

Evidence, Chadbourn rev. 1972, s 1061, p. 39 n. 5. Although it is sometimes said that the privilege theory requires

protection for statements of fact made during compromise negotiations, see e.g., Falknor, Extrinsic Policies Affecting

Admissibility, 1956, 10 Rutgers L.Rev. 574, 593, this is true only if such statements are necessary to reach a

compromise, a point usually assumed rather than demonstrated.

FN39. Intent of parties Peterfreund, Relevancy and Its Limits in the Proposed Rules of Evidence for the United States

District Courts: Article IV, 1960, 25 Record of N.Y.C.B.A. 80, 92.

FN40. Particular form Cf. Comment, Cal.Evid.Code s 1152.

FN41. Not to jury For a pre-Code decision holding that the jury is to determine whether a statement of fact is an

admission or part of a compromise effort, see People v. Anderson, 1965, 46 Cal.Rptr. 377, 384, 236 Cal.App.2d 683,

693.

FN42. Not empirically demonstrated Bell, Admissions Arising Out of Compromise-—Are They Irrelevant?, 1953, 31

Texas L.Rev. 239, 252.

FN43. Policy of admission Courts admitting evidence of independent statements of fact often did so on grounds that the

policy of admission prevailed over the justifications for exclusion. See, e.g., Gagne v. New Haven Road Constr. Co.,

1934, 175 A. 818, 87 NH. 163.

FN44. Unjust results For example, suppose that in the course of compromise negotiations, one party threatens to

follow a "scorched earth" method of defense, conceding that this opponent can win but promising to prolong the

litigation so as to make the victory very expensive. It is difficult to see why the law would want to encourage such

threats. One method to permit the introduction of such statements is to argue that the statement was not made "in

compromise" because there was no real dispute. See s 5306. But this reopens the issue of subjective intent of the party,

a question that the broader rule of exclusion was supposed to foreclose.

FN45. Abandoned Wigmore See vol. 22, s 5162.
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FN46. McCormick’s rationale See Advisory Committee’s Note, Rule 408 (citing McCormick, Evidence, 1954, ss 76,

251). As previously mentioned, McCormick’s argument for the privilege rationale has been deleted in the revision of

the book. The states adopting the rule have been less explicit, see Committee Commentary, No.Dak.R.Ev. 408, or

have argued that the rule can be justified on both relevance and privilege grounds. See Reporter’s Note, Prop.Vt.R.Ev.

408. The Model Code also favored the privilege rationale. See Comment, Model Code of Evidence, Rule 309.

Although the Comment is silent, one writer has said that Uniform Rule 52 also embodies this rationale. Slough,

Relevancy Unraveled, 1957, 5 U.Kan.L.Rev. 675-719.

FN47. "Species of privilege" 2 Louisell & Mueller, Federal Evidence, p. 278 n. 33.

FN48. "Generally accepted" Green, Relevancy and Its Limits, 1969 Law & Soc.0rd. 533, 553.

FN49. Decided by judge Field & Murray, Maine Evidence, 1976, p. 81

FNSO. Prove preliminary facts For the contrary argument, see vol. 21, s 5053, p. 256.

FN51. Who can invoke See s 5315.

FN52. No basis for objection McCormick, Evidence, 1954, s76.

FN53. Not discoverable Prior to the effective date of the Evidence Rules, one court relied on the Wigmorean rationale

in holding that settlement negotiations were discoverable. Oliver v. Committee for the Re-election of the President,

D.C.D.C., 1975, 66 F.R.D. 553, 556. One writer has asserted that the same result would follow under Rule 408, but

without any supporting argument. Phillips, A Guide to the Proposed Ohio Rules of Evidence, 1978, 5 Ohio

North.L.Rev. 28, 39.

FN54. Did more Most of the state codifiers have recognized that in adopting Rule 408 they were altering the pre-

existing law. See, e.g., Sponsor’s Note, Fla.Evid.Code s 90.408; Cement, Minn.R.Ev. 408; Committee

Commentary, No.Dak.R.Ev. 408. See also, Ehrhardt, Florida Evidence, 1977, p. 91; Clarke, Montana Rules of

Evidence: A General Survey, 1978, 39 Mont.L.Rev. 79, 109.

FN55. "Freedom of communication" Advisory Committee’s Note, F.R.Ev. 408.

FN56. None exists Similar unsupported claims are made in behalf of the equivalent provisions in the California

Evidence Code. See Comment, Cal.Evid.Code s 1152.

FN57. Necessary to make In the experience of one of the authors, the most memorable of such statements run along

the lines: "Sure, we know that X is true but have fits trying to prove it." In if the case goes to trial you will such cases

it would seem that the policy of avoiding a waste of valuable court time in trying undisputed issues of fact would be

more important than the policy of encouraging compromise. The only persons who would be deterred from making

such statements are those who are attempting to conduct a war of attrition against an impecunious adversary. There

would seem to be little reason to encourage such bad faith efforts at settlement.

~ FN58. "Protected area" Advisory Committee’s Note, F.R.Ev. 408. For similar arguments, see Judicial Council

Committee’s Note, Wis.Stats.Ann. s 904.08; Waltz, The New Federal Rules of Evidence, 1975, pp. 33-34.

FN59. Little impact Under the common law rule, one could make a colorable claim for exclusion only if the statement

was hypothetical in form or so connected with the offer of compromise that proof of the admission would prove the

offer. Rule 408 saves courts the trouble of looking at such questions, but now requires courts to decide whether or not

a statement or conduct was "made in compromise negotiations", an issue that can be raised at least as frequently as the

claim for exclusion under the common law rule. See s 5307.

FN60. California The California precedents are not very helpful because of the propensity of courts in that state to
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disregard the Code and decide cases in accordance with pre-existing caselaw. See, e.g., Moving Picture Machine

Operators Union Local No. 162 v. Glasgow Theatres, Inc., 1970, 86 Cal.Rptr. 33, 6 Cal.App.3d 395.

FN61. No reason to change The Model Code, the Uniform Rules of Evidence, and the state codes based thereon all,

with the sole exception of California, left the common law rule unchanged. See 3 5301. But see, N.J.Sup.Ct.,

Committee on Evidence, Report, 1963, p. 99 (stating that N.J.R.Ev. 52 would exclude evidence of statements made in

compromise negotiations).

FN62. Policy The Advisory Committee’s Note also points out that the rule is intended to change the common law rule

with respect to completed compromises. See 5 5303.

FN63. Novel phrasing Rule 408 does not resemble any of the prior codifications, though it borrows bits and pieces

from some of them. The distinctive feature of Rule 408 is its attempt to provide an illustrative list of permissible uses

of evidence of compromise, a listing that is strangely incomplete. See 55 5310-5314.

FN64. Expansive claims The most extravagant claims for the scope of the rule can be found in 2 Louisell & Mueller,

Federal Evidence, 1978, pp. 271-272, 280-282.

FN65. Congressional alteration See ss 5301, 53110.

FN66. Other changes E.g., changes in the meaning of the requirement that the claim be one that is "disputed." See s

5306.

FPP s 5302 (R 408)

END OF DOCUMENT
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23 Fed. Prac. & Proc. Evid. s 5302 (R 408)
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5302. POLICY OF RULE 408

FN1. Common law rule Offers to compromise are generally inadmissible to prove liability, but they are admissible for

other purposes. Petersen v. State Farm Auto Ins. Co., La.App.1989, 543 So.2d 109, 115 (collecting state cases). For

a case in which state law had not dealt with what seems like a fairly obvious issue under the rule, thus illustrating the

rudimentary nature of the "common law" on use of compromise evidence, see Cleere v. United Parcel Service, Inc.,

Okl.App.1983, 669 P.2d 785. Smith & Phelps, District of Columbia Annotations to the Proposed Federal Rules of

Evidence, 1973, 32 Fed.B.J. 270, 301-303. Illinois law is considered in Note, Post-Accident Repairs and Offers of

Compromise: Shaping Exclusionary Rules to Public Policy, 1979, 10 Loy.U.(Chi.) L.Rev. 487, 495.

4. Three reasons There are several reasons for excluding evidence of compromise; among these are relevance and

public policy of encouraging settlements. Miller v. Component Homes, Inc., Iowa 1984, 356 N.W.2d 213. The

relevance and instrumental rationales are embraced in Czuj v. Toresco Enterprises, 1989, 570 A.2d 1049, 239

N.J.Super. 123.

FN7. Hearsay rule For an opinion holding, probably erroneously, that evidence of settlement is not hearsay under the

modern codes, see Wyatt by Caldwell v. Wyatt, 1987, 526 A.2d 719, 721, 217 N.J.Super. 580.

FN12. Contract rationale Coote, "Without Prejudice" Communications--Another Red Light for Practitioners, 1979

N.Z.L.J. 87.

FN17. Rule of privilege Rule 408 does not create a privilege within the meaning of state freedom of information act.

Guy Gannett Publishing Co. v. University of Maine, Me.1989, 555 A.2d 470, 472.

FN18. Public policy Winchester Packaging, Inc. v. Mobil Chemical Co., C.A.7th, 1994, 14 F.3d 316, 320 (expressing

some doubt about the rationale); Lytle v. Stearns, 1992, 830 P.2d 1197, 1203, 250 Kan. 783; DeTienne Associates v.

Montana Rail Link, 1994, 869 P.2d 258, 262, 264 Mont. 16; Delicious Foods v. Millard Warehouse, 1993, 507

N.W.2d 631, 640, 244 Neb. 449; Haderlie v. Sondgeroth, Wyo.1993, 866 P.2d 703, 713.

FN25. Insincere claim An additional justification for excluding evidence of settlements of the fear that a juror may

think that the plaintiff has already received adequate compensation so that further award from remaining defendants is

unjustified. Byerly v. Madsen, 1985, 704 P.2d 1236, 1240, 41 Wn.App. 495.

FN33. "Without prejudice" Accord: Czuj v. Toresco Enterprises, 1989, 570 A.2d 1049, 239 N.J.Super. 123.

FN46. McCormick’s rationale N.J.R.Ev. 52 rejects Wigmore’s rationale in favor of that of McCormick. Wyatt by
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Caldwell v. Wyatt, 1987, 526 A.2d 719, 722, 217 N.J.Super. 580. Rule 408 reflects a belief that offer to compromise

does not necessarily reflect strength of case and a desire to encourage compromise. Fireman’s Fund Insurance Co. v.

BPS Co., 1985, 491 N.E.2d 365, 372, 23 Ohio App.3d 56. The Advisory Committee’s Note is paraphrased in

Commentary, Ore.R.Ev. 408. The Comment to Prop.N.Y.Evid.Code s 408 adds another novel basis for the rule; it

suggests that liability is an opinion of law that the party is not qualified to express and is therefore irrelevant.

FNSO. Stipulations In re Cluck, D.C.Tex.1993, 165 BR. 1005, 1009 (Rule 408 not applicable to stipulation that was

basis of Tax Court final judgment).

FN52. No basis for objection One court has held that the defendant has standing to object to evidence of plaintiff’s

settlements with third persons. Kennon v. Slipstreamer, Inc., C.A.5th, 1986, 794 F.2d 1067, 1071. The contrary

position is taken over vigorous dissent in Kennon v. Slipstreamer, Inc., C.A.5th, 1986, 794 F.2d 1067, 1071.

FN54. Did more Accord: Derderian v. Polaroid Corp., D.C.Mass.1988, 121 F.R.D. 9, 11.

FN57. Necessary to make For the justice of the rule, see Stanley v. DeCesere, Me.1988, 540 A.2d 767, 770 (in suit

between builder and homeowner, Rule 408 precludes builders admission of shoddy construction made during settlement

talks).

FN62. Policy Brazil, Protecting The Confidentiality of Settlement Negotiations, 1988, 39 Hast.L.J. 955. For an

excellent summary of Rule 408 which highlights some of the problems in its interpretation, see Waltz & Huston, The

Rules of Evidence in Settlement, 1981, 5 Litigation 11. Annot., Evidence Involving Compromise or Offer of

Compromise as Inadmissible Under Rule 408 of Federal Rules of Evidence, 1985, 72 ALR Fed. 592.

FPP s 5302 (R 408)

END OF DOCUMENT
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Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5301. STATUTORY HISTORY

Rule 408 apparently gave the Advisory Committee little difficulty. Unlike most of the other rules, it remained

unchanged [FNl] from the time it first appeared in the Preliminary Draft [FN2] until it was finally promulgated

by the Supreme Court. [FN3]

The history of the rule in Congress is a much different story. It was initially labeled "noncontroversial" [FN4]

and the first subcommittee draft of the rules did not propose any changes. [FN5] But controversy erupted when

several government agencies launched an attack [FN6] on the provision in the rule that required the exclusion of

admissions of fact made during settlement negotiations. [FN7] The thrust of these objections was that in the

administrative handling of disputes between the Government and citizens, e. g., in a tax case, it was often difficult

to say just when investigation stopped and efforts to settle began. [FN8] It was feared that a taxpayer might

concede a number of facts to government investigators, then claim that these admissions were made during

settlement negotiations. [FN9] It was argued that at best this meant that the government would have to go after the

information again, perhaps through formal discovery. [FNlO] At worst, the government lawyers claimed that the

rule might be read as permitting the taxpayer to deny what he had once admitted, without fear of impeachment,

[FNll] and even immunizing documents that had been disclosed to government investigators during what a court

later determined to be settlement negotiations rather than investigation. [FN12]

The Hungate subcommittee responded to these fears by amending Rule 408. [FN13] First, the second sentence

of the rule was changed so that the quasi—privilege only applied to admissions or opinions of liability and not to

statements of fact. [FN14] Second, a new sentence was added to make clear that the rule did not require exclusion

of information disclosed during settlement negotiations, but only applied to the statements made at that time.

[FN15] Finally, the last sentence of the rule was amended to no apparent purpose. [FN16] The full committee

endorsed these changes, relying on the arguments of the government lawyers. [FN17] The House approved the

amended rule without debate. [FN18]

The House amendments underwent a spirited attack in the Senate. The Advisory Committee charged that the

sponsoring agencies wished to use settlement negotiations to elicit admissions from unsophisticated parties,

[FN19] pointing out that in the case of the Equal Employment Opportunity Commission this was a violation of

statute. [FN20] The draftsmanship of the amendments was also criticized, [FN21] one commentator going so far

as to say that the House had reduced the law to "hopeless confusion." [FN22] Finally, it was argued that the

House had undermined the policy of the rule--to encourage compromise--by writing back into the rule the

common law provisions on the use of admissions made during negotiations. The Senate agreed with these

arguments by changing Rule 408 to its present form. [FN23] The Senate version was then accepted by the House.

[FN24]

The admissibility of offers of compromise was covered in only two of the 19th Century codes; [FN25] the Field

Code [FN26] incorporated the American common law rule and India Evidence Act codified the English version of
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the rule. [FN27] Both the Model Code [FN28] and the Uniform Rules [FN29] of Evidence were based on the

common law. Most of the states adopting the Uniform Rules made no change in the provision dealing with offers

of compromise, [FN30] but California provided the model for Rule 408 by expanding the Uniform Rule to

include statements made in compromise negotiations. [FN31] Many of the states adopting the Evidence Rules

have adopted Rule 408 verbatim, [FN32] but others have drafted their own provision [FN33] or enacted Rule 408

of the Uniform Rules of Evidence, Second. [FN34]

FNl. Unchanged In accordance with a general change in the numbering system, the rule went from Rule 4-08 in the

Preliminary Draft to Rule 408 in the Revised Draft. See Prop.F.R.Ev. 408, 1971, 51 F.R.D. 315, 353.

FN2. Preliminary Draft Prop.F.R.Ev. 4-08, 1969, 46 F.R.D. 161, 237-238: "Evidence of (1) furnishing or offering or

promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or

attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove

liability for or invalidity of the claim or its amount. Evidence of conduct or statements made in compromise

negotiations is likewise not admissible. This rule does not require exclusion when the evidence is offered for another

purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to

obstruct a criminal investigation or prosecution."

FN3. Promulgated See Prop.F.R.Ev. 408, 1973, 56 F.R.D. 183, 226-227.

FN4. "Noncontroversial" 1 House Hearings, p. 190.

FNS. First draft Committee Print, H.R. 5463, June 28, 1974, 2 House Hearings at p. 155.

FN6. Agency attack See 2 House Hearings, p. 301 (letter from General Counsel of the Treasury), p. 311 (letter from

General Counsel of the Equal Employment Opportunity Commission), p. 345 (Justice Department analysis of proposed

bill).

FN7. Settlement negotiations See 5 5307.

FNS. Difficult to say "Carrying the example of tax litigation further, it should be noted that settlement negotiations are

undertaken at different levels and are so often interwoven with the investigative process (in the Internal Revenue

Service) and the discovery process (in the federal courts) that one could anticipate considerable litigation is [sic] to

what statements were submitted as part of the investigative or discovery procedures." 2 House Hearings, p. 345.

FN9. Taxpayer claim "Under this rule the trial of a criminal tax case could deteriorate into a series of motions,

hearings, and rulings by the Court upon taxpayers (defendant) objection(s) that each document, statement or admission

was submitted only in furtherance of compromise negotiations. * * * On the civil side there would be the threshold

problem of defining the point where compromise negotiations begin. The second sentence of Rule 408 would

undoubtedly have the undesirable effect of generating controversies as to whether statements of fact were ’made in

compromise negotiations’ or not. I can foresee the argument by taxpayers that any statements made by them to revenue

agents during the course of an audit were for the purpose of compromising the agent’s proposed adjustments to their

reported tax liabilities. * * * The administrative consideration of the issues raised on audit of tax returns is so often

partly investigative and partly settlement oriented that any privilege accorded to statements of fact made in compromise

negotiations might well be a severe handicap to the later development of facts in litigation of tax cases." 2 House

Hearings, p. 301.

FNlO. Go after again "Factual information obtained during conciliation attempts is normally of type which would be

subject to later discovery, and admissible, in connection with litigation following an unsuccessful conciliation process.

At the very least, the Proposed Rule may be detrimental to the Commission’s enforcement efforts by requiring it to

initiate costly, duplicative and time consuming discovery proceedings to obtain information which it already has in its

possession." 2 House Hearings, p. 311.
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FNll. Deny without fear "But * * * public policy * * * would certainly be undermined by assuring taxpayers that,

unless criminal intent can be shown, they have no responsibility for the accuracy of any factual representations they

may make in the course of settlement negotiations with the Internal Revenue Service." 2 House Hearings, p. 302. "* *

* [T]he proposed rule would encourage frivolous and misleading, if not outright false, representations in the settlement

process." 2 House Hearings, p. 345.

FN12. Immunizing "Our objection to the Rule is that it * * * could also be interpreted as meaning the exclusion of pre-

existing documents submitted in connection with settlement proceedings." 2 House Hearings, p. 345. "It may

reasonably be anticipated that employers and unions charged with violations will withold as much information as

possible from Commission investigators and then make it available during conciliation in an attempt to immunize

themselves from the presentation of such information during litigation." 2 House Hearings, p. 311.

FN13. Amending Rule 408. See 2 House Hearings, p. 367.

FN14. Second sentence The amendment was as follows (new matter shown in italics, deleted material in strikeover):

"Evidence of admissions of liability or opinions given during compromise negotiations is likewise not admissible."

Ibid.

FN15. New sentence "Evidence of facts disclosed during compromise negotiations, however, is not inadmissible by

virtue of having been first disclosed in those negotiations." Ibid.

FN16. No apparent purpose The initial clause was amended as follows (new matter in italics, deletions in strikeover):

"This rule does not require exclusion when evidence of conduct or statements made in compromise negotiations is

offered for another purpose, such as * * *." Ibid.

FN17. Endorsed House Report, p. 8: "Under existing federal law evidence of conduct and statements made in

compromise negotiations is admissible in subsequent litigation between the parties. The second sentence of Rule 408 as

submitted by the Supreme Court proposed to reverse that doctrine in the interest of further promoting non-judicial

settlement of disputes. Some agencies of government expressed the view that the Court formulation was likely to

impede rather than assist efforts to achieve settlement of disputes. For one thing, it is not always easy to tell when

compromise negotiations begin, and informal dealings end. Also, parties dealing with government agencies would be

reluctant to furnish factual information at preliminary meetings; they would wait until ’compromise negotiations’ began

and thus hopefully effect an immunity for themselves with respect to the evidence supplied. In light of these

considerations, the Committee recast the Rule so that admissions of liability or opinions given during compromise

negotiations continue inadmissible, but evidence of unqualified factual assertions is admissible. The latter aspect of the

Rule is drafted, however, so as to preserve other possible objections to the introduction of such evidence. The

Committee intends no modification of current law whereby a party may protect himself from future use of his

statements by couching them in hypothetical conditional form."

FN18. Approved without debate 1974, 120 Cong.Rec. 2370.

FN19. Elicit admissions "I think maybe a crude but nevertheless true statement of the objective sought to be reached

by the letters from those two departments, and by the Department of Justice, is simply that they want to use statements

made by somebody trying to settle a dispute with the Government to make out a case against him if his efforts to settle

the dispute fail." Senate Hearings, p. 49 (testimony of Professor Cleary, Reporter for the Advisory Committee).

FN20. Violation of statute Senate Hearings, p. 59.

FN21. Draftsmanship Senate Hearings, pp. 59—60.

FN22. "Hopeless confusion" Senate Hearings, p. 269.

FN23. Agreed with arguments Senate Report, p. 10: "This rule as reported makes evidence of settlement or attempted
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settlement of a disputed claim inadmissible when offered as an admission of liability or the amount of liability. The

purpose of this rule is to encourage settlements which would be discouraged if such evidence were admissible. "Under

present law, in most jurisdictions, statements of fact made during settlement negotiations, however, are expected from

this ban and are admissible. The only escape from admissibility of statements of fact made in a settlement negotiation is

if the declarant or his representative expressly states that the statement is hypothetical in nature or is made without

prejudice. Rule 408 as submitted by the Court reversed the traditional rule. It would have brought statements of fact

within the ban and made them, as well as an offer of settlement, inadmissible. "The House amended the rule and

would continue to make evidence of facts disclosed during compromise negotiations admissible. It thus reverted to the

traditional rule. The House committee report states that the committee intends to preserve current law under which a

party may protect himself by couching his statements in hypothetical form. The real impact of this amendment,

however, is to deprive the rule of much of its salutary effect. The exception for factual admissions was believed by the

Advisory Committee to hamper free communication between parties and thus to constitute an unjustifiable restraint

upon efforts to negotiate settlements--the encouragement of which is the purpose of the rule. Further, by protecting

hypothetically phrased statements, it constituted a preference for the sophisticated, and a trap for the unwary. "Three

States which had adopted rules of evidence patterned after the proposed rules prescribed by the Supreme Court opted

for versions of rule 408 identical with the Supreme Court draft with respect to the inadmissibility of conduct or

statements made in compromise negotiations. "For these reasons, the committee has deleted the House amendment and

restored the rule to the version submitted by the Supreme Court with one additional amendment. This amendment adds

a sentence to insure that evidence, such as documents, is not rendered inadmissible merely because it is presented in

the course of compromise negotiations if the evidence is otherwise discoverable. A party should not be able to

irnmunize from admissibility documents otherwise discoverable merely by offering them in a compromise negotiation."

FN24. Accepted by House Conference Report, p. 6: “The House bill provides that evidence of admissions of liability

or opinions given during compromise negotiations is not admissible, but that evidence of facts disclosed during

compromise negotiations is not inadmissible by virtue of having been first disclosed in the compromise negotiations.

The Senate amendment provides that evidence of conduct or statements made in compromise negotiations is not

admissible. The Senate amendment also provides that the rule does not require the exclusion of any evidence otherwise

discoverable merely because it is presented in the course of compromise negotiations. "The House bill was drafted to

meet the objection of executive agencies that under the rule as proposed by the Supreme Court, a party could present a

fact during compromise negotiations and thereby prevent an opposing party from offering evidence of that fact at trial

even though such evidence was obtained from independent sources. The Senate amendment expressly precludes this

result. The Conference adopts the Senate amendment."

FN25. 19th Century codes See generally, vol. 21, s 5005.

FN26. Field Code N.Y.Comm. on Practice & Pleading, Code of Civil Procedure, 1850, s 1863: "An offer of

compromise is not an admission that any thing is due; but admissions of particular facts, made in negotiation for a

compromise, may be proved, unless otherwise agreed at the time."

FN27. English version India Evidence Act, 1972, s 23: "In civil cases no admission is relevant, if it is made either

upon an express condition that evidence of it is not to be given, or under circumstances from which the Court can infer

that the parties agreed together that evidence of it should not be given." See also, Stephen, Digest of the Law of

' Evidence, 1870, pp. 27-28.

FN28. Model Code Model Code of Evidence, Rule 309: "(1) Subject to Paragraphs (3) and (4) hereof, evidence that a

person has paid or furnished money or any other thing or has offered or promised to do so on account of any loss or

damage of any kind sustained or claimed to have been sustained, whether or not in compromise of a claim, is

inadmissible as probative of any matter tending to establish his civil liability for the loss or damage or any part of it.

"(2) Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing in

satisfaction of a claim is inadmissible as tending to establish the invalidity of the claim or of any part of it. "(3)

Evidence that a person has partially satisfied an asserted claim of another on demand of the other without questioning

the validity of the claim is admissible as tending to prove the validity of the claim. "(4) Evidence of a debtor’s promise

to pay all or part of his preexisting debt is admissible as tending to prove the creation of a new duty on his part, or a
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revival of his preexisting duty, to pay all or part of the debt." See also, Missouri Bar, Prop.Mo.Evid.Code s 9.03: "a.

Evidence that a person has offered to pay or has paid money or has offered to give or has given anything of value or

has performed or agreed to perform any act in compromise of any claim or cause of action asserted or lodged against

him is inadmissible either as an admission or proof of any matter tending to establish his civil liability upon such claim

or cause of action, and is inadmissible generally, except 1. when the fact of such offer of compromise or compromise

is relevant to a controverted issue being tried, including, by way of example but not exclusively, when a compromise

agreement itself is directly in issue between the parties, and when the amount paid in compromise is relevant to the

amount of damages that may be recovered, or 2. when the fact of such offer of compromise or compromise affects

either the credibility of a non-party witness or the weight to be given to his testimony, in which event such evidence

may be used by way of impeachment on cross-examination by the adverse party or to rehabilitate the witness on

redirect examination. "b. Nothing in this section contained shall be construed to exclude fact admissions or statements

against interest made as a part of, or in connection with, an offer of compromise or a compromise agreement."

FN29. Uniform Rules U.R.E. 52: "Evidence that a person has, in compromise or from humanitarian motives furnished

or offered or promised to furnish money, or any other thing, act or service to another who has sustained or claims to

have sustained loss or damage, is inadmissible to prove his liability for the loss of damage or any part of it. This rule

shall not affect the admissibility of evidence (a) of partial satisfaction of an asserted claim on demand without

questioning its validity, [FNa] as tending to prove the validity of the claim, or (b) of a debtor’s payment or promise to

pay all or a part of his pre-existing debt as tending to prove the creation of a new duty on his part, or a revival of his

pre-existing duty." *In the official print this word is spelled "valadity." See N.C.C.U.S.L., Handbook, 1953, p. 192.

U.R.E. 53: "Evidence that a person has accepted or offered or promised to accept a sum of money or any other thing,

act or service in satisfaction of a claim, is inadmissible to prove the invalidity of the claim or any part of it.”

FN30. U.R.E. states Kan.Stats.Ann. ss 60-452, 60-453, and Utah REV. 52, 53 are identical with the Uniform Rules,

note 29, above. N.J.R.Ev. 52(1) is identical with U.R.E. 52. N.J.R.Ev. 52(2) reads: "Evidence that the defendant

offered to plead guilty of a lesser offense or upon terms, is inadmissible against him in that criminal proceeding.”

N.J.R.Ev. 53: "Evidence that a person has in compromise accepted, or offered or promised to accept, a sum of money

or any other thing, act, or service in satisfaction of a claim, is inadmissible to prove the invalidity of the claim or any

part of it, but it is admissible to prove an accord and satisfaction or other material fact.“

FN31. California Cal.Evid.Code s 1152: "(a) Evidence that a person has, in compromise or from humanitarian

motives, furnished or offered or promised to furnish money or any other thing, act, or service to another who has

sustained or will sustain or claims that he has sustained or will sustain loss or damage, as well as any conduct or

statements made in negotiation thereof, is inadmissible to prove his liability for the loss or damage or any part of it.

(b) This section does not affect the admissibility of evidence of: (1) Partial satisfaction of an asserted claim or demand

without questioning its validity when such evidence is offered to prove the validity of the claim; or (2) A debtor’s

payment or promise to pay all or a part of his pre-existing debt when such evidence is offered to prove the creation of

a new duty on his part or a revival of his pre-existing duty.“ Cal.Evid.Code s 1154: "Evidence that a person has

accepted or offered or promised to accept a sum of money or any other thing, act, or service in satisfaction of a claim,

as well as any conduct or statements made in negotiation thereof, is inadmissible to prove the invalidity of the claim or

any part of it."

FN32. Adopted verbatim See Ariz.R.Ev. 408; Mich.R.Ev. 408; Minn.R.Ev. 408; Mont.R.Ev. 408; Neb.Rev.Stats. 5

27-408; Prop.Ohio R.Ev. 408; So.Dak.R.Ev. 408.

FN33. Drafted own

Alaska

Alaska R.Ev. 408: "Evidence of (1) furnishing or offering or promising to furnish or (2) accepting or offering or

promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was

disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its

amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105312 Page 99



 

FPP s 5301 (R 408) Page 6

does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course

of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another

purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an

effort to obstruct a criminal investigation or prosecution, but exclusion is required where the sole purpose for

offering the evidence is to impeach a party by showing a prior inconsistent statement. "

Florida

F1a.Evid.Code s 90.408: "Evidence of an offer to compromise a claim which was disputed as to validity or

amount, as well as any relevant conduct or statements made in negotiations concerning a compromise, is

inadmissible to prove liability or absence of liability for the claim or its value."

Nevada

Nev.Rev.Stats. s 48.105 is substantially the same as the Advisory Committee’s version of Rule 408, note 1,

above: "1. Evidence of: (a) Furnishing or offering or promising to furnish; or (b) Accepting or offering or

promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was

disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its

amount. Evidence of conduct or statements made in compromise negotiations is likewise not admissible. "2. This

section does not require exclusion when the evidence is offered for another purpose, such as proving bias or

prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal

investigation or prosecution. "

New Mexico

N.Mex.R.Ev. 408 was originally identical with the Advisory Committee’s version of Rule 408, note 1, above.

See, 1973, 84 N.Mex. xxxix. In 1976 it was amended to conform with the Congressional version of the rule. See,

1976, 88 N.Mex. 851.

North Dakota

No.Dak.R.Ev. 408: "Evidence of (1) furnishing, offering, or promising to furnish, or (2) accepting, offering, or

promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was

disputed as to either validity or amount, is not admissible to prove liability for, invalidity of, or amount of the

claim or any other claim. Evidence of conduct or statements made in compromise negotiations is likewise not

admissible. Exclusion of any evidence otherwise discoverable merely because it is presented in the course of

compromise negotiations is not required. This rule does not require exclusion if the evidence is offered for

another purpose, such as proving bias or prejudice of a witness, disproving a contention of undue delay, or

proving an effort to obstruct a criminal investigation or prosecution. "

Oklahoma

12 Okla.Stats.Ann. s 2408 is identical with F.R.Ev. 408 except for the following changes: the last clause of the

first sentence reads "liability for the claim, invalidity of the claim or the amount of the claim. "; the word

"likewise" is omitted from the second sentence; the word "section" rather than "rule" is used in the last two

sentences; the phrase "discoverable evidence" rather than "any evidence otherwise discoverable" appears in the

third sentence; the word "revealed" rather than "presented" is used in the third sentence; the word "including"

replaces the phrase "such as" in the fourth sentence; and the phrase "proof of" is used instead of "proving" in the

fourth sentence.

Vermont

Prop.Vt.R.Ev. 408 is identical with U.R.E.2d 408, note 34 below, but adds the third sentence from F.R.Ev. 408.
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Washington

Wash.R.Ev. 408 is identical with F.R.Ev. 408, except that it uses the word "negating" rather than "negativing" in

the last sentence.

Wisconsin

Wis.Stats.Ann. s 904.08 is the same as the Advisory Committee’s version of Rule 408, note 1, above, except that

in the list of permissible uses in the last sentence the words "proving accord and satisfaction, novation or release"

are added after the word "delay", and the words "compromise or" are inserted before "obstruct. "

Wyoming

Wyo.R.Ev. 408 is identical with F.R.Ev. 408, except that the third sentence has been deleted.

FN34. U.R.E.2d See Ark.R.Ev. 408, Me.R.Ev. 408. U.R.E.2d 408 is a modification of the Advisory Committee’s

version of Rule 408 (additions shown in italics, deletions shown in strikeover): "Evidence of (1) furnishing, offering, or

promising to furnish, or (2) accepting, offering, or promising to accept, a valuable consideration in compromising or

attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove

liability for, or invalidity of, or amount of the claim or any other claim. Evidence of conduct or statements made in

compromise negotiations is likewise not admissible. This rule does not require exclusion if the evidence is offered for

another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an

effort to obstruct a criminal investigation or prosecution." 1975, 13 U.L.A., p. 216.
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23 Fed. Prac. & Proc. Evid. s 5301 (R 408)

(WRIGHT & MILLER TREATISE SUPPLEMENT)

(Publication page references are not available for this document.)

Federal Practice and Procedure

Federal Rules of Evidence

Charles Alan Wright

Kenneth W. Graham, Jr.

Copyright © 1981 - 1994 West Publishing Co.

Copyright © 1995 West Publishing Co.

1995 Supplement

Chapter 5 Relevancy and Its Limits

Rule 408. Compromise and Offers to Compromise

s 5301. STATUTORY HISTORY

FN17. Endorsed One court has cited and quoted this report as if it referred to Rule 408 as it was finally adopted.

Eisenberg v. University of New Mexico, C.A.10th, 1991, 936 F.2d 1131, 1134.

FN30. U.R.E. states New Jersey and Utah have now adopted the Federal Rules of Evidence. See notes 32 and 33,

below. N.J.R.Ev. 52 has now been interpreted to exclude statements made during compromise negotiations. Czuj v.

Toresco Enterprises, 1989, 570 A.2d 1049, 239 N.J.Super. 123.

FN32. Adopted verbatim The following provisions are identical with Rule 408: Colo.R.Ev. 408; Mil. R.Ev. 408;

Del.R.Ev. 408; Haw.R.Ev. 408; Iowa R.Ev. 408; Ky.R.Ev. 408; Miss.R.Ev. 408; Ohio R.Ev. 408; R.I.R.Ev. 408;

Utah R.Ev. 408; W.Va.R.Ev. 408.

FN33. Drafted own

Idaho Ida.R.Ev. 408 is identical with U.R.E.2d 408, note 34 in the main volume, but inserts the third sentence of

F.R.Ev. 408 concerning "otherwise discoverable“ evidence presented during settlement negotiations.

Indiana Ind.R.Ev. 408 is identical with F.R.Ev. 408, except that it omits the sentence on "otherwise

discoverable" evidence and adds this sentence at the end: "Compromise negotiations encompass alternative dispute

resolution. "

Maine Effective January 31, 1985, Me.R.Ev. 408 was amended to read: "(a) Evidence of (1) furnishing or

offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in

compromise or attempting to compromise a claim which was disputed as to either validity or amount, is not

admissible to prove liability for, invalidity of, or amount of the claim or any other claim. Evidence of conduct or

statements made in compromise negotiations is also not admissible on any substantive issue in dispute between the

parties. "(b) Evidence of conduct or statements by any party or mediator at a court-sponsored domestic relations

session is not admissible for any purpose." The words "or in mediation" in the last sentence of Me.R.Ev. 408

were added, effective February 15, 1993. It has been suggested that the failure to include the third sentence in the

original (dealing with permissible uses) may have been an oversight, though one that does not affect the meaning

of the rule. Harriman v. Maddocks, Me.1986, 518 A.2d 1027, 1031.

Louisiana La.Evid.Code Art. 408(A) is identical with F.R.Ev. 408, except that the clause "in a civil case" is

added at the beginning, "a valuable consideration" is replaced by "anything of value", "rule" is replaced by

"Article" in two places, and "discoverable" is replaced by "admissible" in the second sentence. La.Evid.Code
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Art. 408(B) reads: "This Article does not require the exclusion in a criminal case of evidence of the actions or

statements described in Paragraph A, above, or of a giving or offer to give anything of value by the accused in

direct or indirect restitution to a victim." La.Evid.Code, Art. 413: "Any amount paid in settlement or by tender

shall not be admitted into evidence unless the failure to make a settlement or tender is an issue in the case. "

Massachusetts Prop.Mass.R.Ev. 408 is identical with F.R.Ev. 408, except that the third sentence is deleted and in

the first sentence after the phrase "prove liability for" is amended to read: "invalidity of, or amount of the claim

or any other claim. "

New Hampshire N.H.R.Ev. 408: "Evidence of (1) a settlement with or the giving of a release or covenant not to

sue to or, (2) furnishing or offering or promising to furnish or accepting or offering or promising to accept, a

valuable consideration in compromising a disputed claim‘with one or more persons liable in tort for the same

injury to person or property or for the same wrongful death shall not be introduced in evidence in a subsequent

trial of an action against any other tortfeasor to recover damages for the injury or wrongful death. Upon the return

of a verdict, the court shall inquire of the attorneys for the parties the amount of the consideration paid for any

settlement, release or covenant not to sue, and shall reduce the verdict by that amount. Evidence of conduct or

statements made in compromise negotiations is likewise not admissible. However, this rule does not require the

exclusion of any evidence otherwise admissible merely because it is presented in the course of compromise

negotiations. This rule does not require exclusion when the evidence is offered for a purpose other than the proof

of liability for or invalidity of the claim or its amount, such as proving bias or prejudice of a witness, negativing a

contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. "

New Jersey N.J.R.Ev. 408: "When a claim is disputed as to validity or amount, evidence of statements or conduct

by parties or their attorneys in settlement negotiations, including offers of compromise, shall not be admissible to

prove liability for, or invalidity of, or amount of the claim. Such evidence shall not be excluded when offered for

another purpose; and evidence otherwise admissible shall not be excluded merely because it was disclosed during

settlement negotiations. "

New York Prop.N.Y.Evid.Code, 1991, s 4082 "Evidence of (a) furnishing or offering or promising to furnish, or

(b) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to

compromise a claim which was disputed as to either validity or amount, is not admissible to prove civil or

criminal liability for, invalidity of, or the amount of the claim or any other claim. Evidence of conduct or

statements made in compromise negotiations is likewise not admissible. This section does not, however, require

the exclusion of evidence existing before the compromise negotiations merely because it is presented in the course

of compromise negotiations. This section also does not require exclusion when the evidence is offered for another

purpose, such as proving the bias or prejudice of a witness, controverting a contention of undue delay, or proving

an effort to obstruct a criminal investigation or prosecution. "

North Carolina N.C.R.Ev. 408 is identical with F.R.Ev. 408, except that the words "evidence of" are added

before the words " statement " in the second sentence.

Oregon 0re.R.Ev. 408: "Compromise and offers to compromise. (1)(a) Evidence of furnishing or offering or

promising to furnish, or accepting or offering or promising to accept, a valuable consideration in compromising

or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to

prove liability for or invalidity of the claim or its amount. "(b) Evidence of conduct or statements made in

compromise negotiations is likewise not admissible. "(2)(a) Subsection (1) of this section does not require the

exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise

negotiations. "(b) Subsection (1) of this section also does not require exclusion when the evidence is offered for

another purpose, such as proving bias or prejudice of a witness, negating a contention of undue delay, or proving

an effort to obstruct a criminal investigation or prosecution." The drafters of this provision say that it is based on

the federal rule but has been restructured "for the sake of clarity. " Commentary, 0re.R.Ev. 408.

Puerto Rico P.R.R.Ev. 22(B): "Evidence that a person has furnished or offered or promised to furnish or that a
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person has accepted or offered or promised to accept money or any other thing in compromising a claim is not

admissible to prove liability for or invalidity of the claim or part of it. Evidence of conduct or statements made in

compromise negotiations is likewise not admissible. This rule does not require exclusion when the evidence is

offered for other purposes."

Tennessee Tenn.R.Ev. 408 is identical with F.R.Ev. 408, except that it deletes the phrase "or promising" from

408(1) and (2), adds the phrase "whether in the present litigation or related litigation" after the word "claim" in

the first sentence and adds "which claim" before "was disputed" and after that phrase adds "or was reasonably

expected to be disputed", modifies "claim" by the phrase "a civil" and adds "or a criminal charge or its

punishment" at the end of the first sentence. In the third sentence "actually obtained during discovery" replaces

"otherwise discoverable. " At the end of the last sentence, this is added: "however, a party may not be impeached

by a prior inconsistent statement made in compromise negotiations. "

Texas Tex.R.Ev. 408 is identical with F.R.Ev. 408, except that in the last sentence the phrase "or interest" is

inserted after "prejudice" and the phrase "or a party" is inserted after the word "witness.“ Tcx.R.Cr.Ev. 408 is

identical with Tex.R.Ev. 408. Blakely, Article IV: Relevancy and Its Limits, 1983, 20 Hous.L.Rev. 151, 221.

Vermont Vt.R.Ev. 408 has been amended by inserting the phrase "including mediation" after the word

"negotiations" in the second sentence. Vt.R.Ev. 408 alters F.R.Ev. 408 is several respects. In the first sentence,

"or" is replaced with a coma in three places, "its amount" is changed to "the amount of the claim" and the

phrase "or any other claim" is added at the end. In the third sentence, "discoverable" is changed to "obtainable

from independent sources." The description of Prop.Vt.R.Ev. 408 that appears in the main volume is inaccurate.

The third sentence was not a copy of F.R.Ev. 408 but was an amendment in the same form that appears in the

version of the Vermont rule as promulgated.
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END OF DOCUMENT

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105312 Page 104



 

528 F.2d 103.

1 Fed. R. Evid. Serv. 1093

(Cite as: 528 F.2d 103)

UNITED STATES of America, Appellee,

v.

Maynard John VERDOORN et al., Appellants.

Nos. 75——1644, 75--1659 and 75--1665.

United States Court of Appeals,

Eighth Circuit.

Submitted Dec. 12, 1975.

Decided Jan. 13, 1976.

Defendants were convicted in the United States

District Court for the Northern District of Iowa,

Edward J. McManus, Chief Judge, of conspiracy

and possession of an interstate shipment of beef, and

they appealed. The Court of Appeals, Stephenson,

Circuit Judge, held, inter alia, that the evidence was

sufficient to support one defendant’s conviction of

both possession and conspiracy; that severance of

the prosecutions was properly denied; and that an

instruction given with respect to the inference which

might be drawn from the possession of recently

stolen property was proper.

Affirmed.

[1] CONSPIRACY 4:): 47(11)

9lk47(11)

Evidence supported defendant’s conviction of

conspiracy and possession of stolen interstate

shipment of beef. 18 U.S.C.A. §§ 371, 659, 2314,

2315, 4208(a)(2).

[1] RECEIVING STOLEN GOODS 4»: 8(3)

324k8(3)

Evidence supported defendant’s conviction of

conspiracy and possession of stolen interstate

shipment of beef. 18 U.S.C.A. §§ 371, 659, 2314,

2315, 4208(a)(2).

[2] INDICTMENT AND INFORMATION

(a: 124(1)

210k124(1)

Joinder of multiple defendants in prosecution for

conspiracy and possession of stolen interstate

shipment of beef was proper where indictment

charged and record disclosed that all defendants had

participated in same act or transaction or in same

series of acts or transactions constituting offense or

Page 1

offenses which constituted parts of common scheme

or plan. 18 U.S.C.A. §§ 371, 659, 2314, 2315,

4208(a)(2); Fed.Rules Crim.Proc. rule 8(a, b), 18

U.S.C.A.

[3] CRIMINAL LAW (1% 622.5

110k622.5

Formerly 110k622(5)

Failure to renew pretrial motion for separate trial

either at close of Government’s case or at close of

all evidence ordinarily constitutes waiver of

severance claim.

[4] CRIMINAL LAW 47.: 622.2(4)

l 10k622.2(4)

Formerly 110k622(2)

In absence of any showing of prejudice, trial court

did not abuse its discretion in denying motion for

separate trial of defendants jointly charged with

conspiracy and possession of stolen interstate

shipment of beef. 18 U.S.C.A. §§ 371, 659, 2314;

Fed.Rules Crim.Proc. rule 8(a, b), 18 U.S.C.A.

[5] CRIMINAL LAW (237» 620(1)

1 10k620(1)

Formerly 110k618

.In absence of showing of real prejudice to individual

defendant, persons charged in conspiracy shall be

tried together.

[5] CRIMINAL LAW (9):: 622

1 10k622

In absence of showing of real prejudice to individual

defendant, persons charged in conspiracy shall be

tried together.

[6] CRIMINAL LAW (p 394.6(4)

1 10k394.6(4)

Record did not support contention that evidence

obtained from defendant’s storm cellar should have

been suppressed on grounds that defendant’s spouse,

who gave consent for search, was not advised of her

constitutional rights nor permitted to talk to her

attorney prior to search.

[7] CRIMINAL LAW 4:: 747

110k747

Inconsistencies in government agent’s testimony in

multiple prosecution for conspiracy and possession

'of stolen interstate shipment of beef presented matter

for jury to weigh in crediting testimony of witness,
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and was not ground for mistrial. 18 U.S.C.A. §§

371, 659, 2314.

[7] CRIMINAL LAW 67—» 867

1 10k867

Inconsistencies in government agent’s testimony in

multiple prosecution for conspiracy and possession

of stolen interstate shipment of beef presented matter

for jury to weigh in crediting testimony of witness,

and was not ground for mistrial. 18 U.S.C.A. §§

371, 659, 2314.

[8] LARCENY <9): 77(1)

234k77(1)

Trial court, in prosecution for conspiracy and

possession of stolen interstate shipment of beef,

gave correct instruction concerning inference which

may be drawn from possession of property recently

stolen. 18 U.S.C.A. §§ 371, 659, 2314.

[9] WITNESSES (3,: 366

410k366

Trial court properly permitted counsel to thoroughly

cross-examine alleged coconspirator with respect to

his guilty plea and his expectations as to leniency, in

view of coconspirator’s plea and testimony in behalf

of Government. 18 U.S.C.A. § 371.

[10] CRIMINAL LAW 4:, 408

110k408

Defendants were properly prevented from

introducing evidence as to plea bargaining despite

their contention that such evidence would tend to

show lengths to which Government went in

attempting to obtain vital testimony to prosecute its

case. Fed.Rules Crim.Proc. rule 11(e), (e)(6), 18

U.S.C.A.; Federal Rules of Evidence, rule 408, 28

U.S.C.A.

[11] CRIMINAL LAW (p 778(5)

110k778(5)

In prosecution for conspiracy and possession of

stolen interstate shipment of beef, instruction with

respect to inference which may be drawn from

possession of property recently stolen was not

improper on ground that it did not properly apprise

theory of defendant’s presumption of innocence and

his right not to testify or present evidence, thereby

shifting burden of proof from government to

defendant. 18 U.S.C.A. §§ 371, 659, 2314.

*104 Donald W. Sylvester, Sioux City, Iowa, for

Page 2

Maynard John and David verdoom.

P. D. Furlong, Sioux City, Iowa, for Van

Maanen.

Gary E. Wenell, U.S. Asst. Atty., Sioux City,

Iowa, for appellee.

Before GIBSON, Chief Judge, and

STEPHENSON and WEBSTER, Circuit Judges.

STEPHENSON, Circuit Judge.

These appeals are taken from jury convictions of

three appellants who were charged in Count I with

conspiracy (18 U.S.C. s 371) and in Count II with

possession (18 U.S.C. s 659) arising out of the theft

and possession of an interstate shipment of beef. In

addition, the two Verdoom appellants were charged

in Count III with transporting a stolen semi-trailer in

interstate commerce (18 U.S.C. s 2314) and in

Count IV with receiving and concealing beef

knowingly stolen while moving in interstate

commerce (18 U.S.C. s 2315).[FN1] The district

court[FN2] imposed concurrent sentences under

Title 18, U.S.C. s 4208(a)(2), as follows: Albert

Leon Van Maanen, three years; Maynard John

Verdoom, five *105 years; and David Verdoom,

four years. The appeals raise numerous pretrial and

trial errors which will be considered seriatim. We

affirm the convictions.

FNl. A fourth defendant, Eugene Heck, was

convicted on Count V, charging possession of

stolen beef from the same shipment, but did not

appeal. Co-conspirator LeRoy Miller pled guilty to

a possession count the first day of the trial and

testified in behalf of the prosecution.

FN2. The Honorable Edward J. McManus, Chief

Judge, Northern District of Iowa, presiding.

In summary, the evidence favorable to the

government discloses that appellants David

Verdoom and Maynard John Verdoom (referred to

in the record as John or Maynard) and co-

conspirator LeRoy Miller on January 19, 1975,

went to a truck terminal in the Council Bluffs, Iowa,

area and stole a semi-trailer load of 232 beef

quarters originating in Grand Island, Nebraska, and

to be delivered to Buffalo, New York. They

transported the stolen tractor and trailer loaded with
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beef to the Sioux City, Iowa, area. Thereafter, a

portion of the stolen beef was delivered to co-

defendant Eugene Heck, who owned and operated a

retail meat store; a portion was stored on a farm

owned by appellant Van Maanen; and the remaining

part of the load was transferred onto another trailer

and stored at a truck stop parking lot in North Sioux

City, South Dakota. On January 28, 1975, all three

appellants and co-conspirator LeRoy Miller loaded a

portion of the meat from a storm cellar on appellant

Van Maanen’s farm onto a truck for the purpose of

transporting it to a prospective buyer. After leaving

the farm with the meat, appellant Maynard

Verdoom was arrested, and about the same time

appellant Van Maanen and co-conspirator Miller

were also arrested. Appellant David Verdoom was

arrested a couple of days later.

Appellant Van Maanen in his testimony denied

any knowledge concerning the theft of the meat or

the storage of the stolen meat on his farm. Appellant

David Verdoom denied any knowledge or

participation in the theft or possession of the meat in

question. Appellant Maynard Verdoom did not

testify. Both Verdooms called witnesses for the

purpose of establishing alibi defenses with respect to

various events described by government witnesses.

In this appeal only appellant Van Maanen attacks the

sufficiency of the evidence to support his

conviction.

[1] Van Maanen’s contention that the court erred

in not sustaining his motion for judgment of

acquittal because there was insufficient evidence to

support his conviction on either the conspiracy or

possession count merits little discussion. We, of

course, in reviewing the record, must view the

evidence in the light most favorable to the jury’s

verdict and accept as established all reasonable

inferences therefrom which support the verdict.

United States v. Baumgarten, 517 F .2d 1020, 1026-

-27 (8th Cir. 1975).

The government’s evidence, direct and

circumstantial, as to the existence of the conspiracy

in this case was strong. ’Moreover, once the

government has established the existence of a

conspiracy, even slight evidence connecting a

particular defendant to the conspiracy may be

substantial and therefore sufficient proof of the

defendant’s involvement in the scheme.’ United

States v. Overshon, 494 F.2d 894, 896 (8th Cir.
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1974). Here the testimony of co-conspirator LeRoy

Miller alone was sufficient to establish appellant

Van Maanen’s participation in both the conspiracy

and the substantive charge of knowingly having in

his possession on his farm the meat which he knew

had been stolen. Miller’s credibility was for the

jury. In addition, his testimony was corroborated by

other evidence in the case.

Van Maanen urges that the trial court erred in

denying his motion for severance and separate trial

made prior to trial. The motion to sever, in

substance, claimed that two of the defendants had

prior convictions for similar offenses and this would

deprive him of a fair and impartial trial; that

evidence might be introduced which was

inadmissible as to him; and that there was a

misjoinder of defendants and offenses in the

indictment.

[2] The misjoinder allegation is devoid of merit.

The indictment charged and the record discloses that

all of the defendants had ’participated in the same

act or transaction or in the same series of acts or

transactions constituting an offense or offenses’

which constituted *106 ’parts of a common scheme

or plan’ in conformity with Fed.R.Crim.P. 8(a) and

(b). Scruggs v. United States, 450 F.2d 359, 363

(8th Cir. 1971).

[3][4][5] Appellant Van Maanen did not renew his

pretrial motion for a separate trial either at the close

of the government’s case or at the close of all the

evidence. Such failure ordinarily constitutes a

[waiver of the severance claim. United States v.

West, 517 F.2d 483, 484 (8th Cir. 1975); United

States v. Porter, 441 F.2d 1204, 1212 (8th Cir.

1971). In any event, we are satisfied that the trial

court did not abuse its discretion in denying the

motion for a separate trial. United States v. Scott,

511 F.2d 15 (8th Cir. 1975). In the absence of a

showing of real prejudice to an individual

defendant, persons charged in a conspiracy shall be

tried together. United States v. Hutchinson, 488

F.2d 484, 492 (8th Cir. 1973). Here there was no

such showing of prejudice.

[6] Appellant Van Maanen claims the court erred

in denying his motion to suppress the evidence

obtained from the storm cellar for the reason that his

spouse, who gave the consent for the search, was

not advised of her constitutional rights nor pemiitted
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to talk to her attorney prior to the search. The

record fails to support this claim.

Special Agent Oxler testified that during the early

morning hours of January 29, 1975, he conversed

with Mrs. Van Maanen at the Van Maanen farm and

that he informed her of her constitutional rights that

’she had a right to refuse at any time, to prevent us

from going on her property.’ She refused to sign a

form with respect thereto without consulting her

attorney but said ’she would have no objection

whatsoever to us looking at the outbuildings located

on their farm.’ In fact, Mrs. Van Maanen herself

testified, ’I said, ’Feel free to search the house, the

out of doors, whatever pleases. I have nothing to

hide. " She admitted furnishing the agent with a

flashlight because the batteries in his flashlight were

out, and she also turned the outside lights on. She

recalled that ’he (the agent) said the main thing they

were interested in was the cave and I told him to go

ahead and look.’ Her authority to consent to the

search is not contested. United States v. Matlock,

415 U.S. 164, 94 S.Ct. 988, 39 L.Ed.2d 242

(1974). The trial court properly denied the motion

to suppress.

[7] All of the appellants urge that the trial court

erred in denying their motion for mistrial based on

alleged inconsistent statements made by Special

Agent O’Kuniewicz. Appellants’ complaint is that at

trial the special agent identified David Verdoom as

being in the area of the Van Maanen farm, whereas

in the preliminary hearing he testified he could not

identify and individual in ’that area’ that night. The

government argues that the testimony was not

actually inconsistent because the ’area’ involved was

not defined. The matter does not merit further

discussion. Assuming there was some inconsistency

in the testimony, this is a matter for the jury to

weigh in crediting the testimony of the witness. The

motion for mistrial is devoid of merit.

[8] Appellants David Verdoom and Maynard

Verdoom assert trial court error in giving

Instruction 15A with respect to the inference which

may be drawn from possession of property recently

stolen. The instruction follows the suggested

instruction set out in I E. Devitt & C. Blackmar,

Federal Jury Practice and Instructions 5 13.11 (2d

ed. 1970, Supp.1974). The instruction cautions that

’recently’ is a relative term; the longer the period of

time since the theft, the more doubtful becomes the

Page 4

inference. It reminds the jury that, in the exercise of

constitutional rights, the accused need not take the

stand and testify. There may be opportunities to

explain possession by showing other facts and

circumstances, independent of the testimony of the

defendant. It cautions, ’You will always bear in

mind that the law never imposes upon a defendant in

a criminal case the burden or duty of calling any

witnesses or producing any evidence.’

*107 The instruction is similar to that approved

by the Supreme Court in Barnes v. United States,

412 U.S. 837, 840 n. 3, 93 S.Ct. 2357, 37 L.Ed.2d

380 (1973); United States v. Neville, 516 F.2d 1302

(8th Cir. 1975); United States v. Garofalo, 496 F.2d

510 (8th Cir. 1974); United States v. Tucker, 486

F.2d 1040 (8th Cir. 1973). We are satisfied the

proper instruction was given in this case.

[9][10] Appellants David Verdoom and Maynard

Verdoom claim the trial court erred in refusing to

admit evidence with respect to plea bargaining by

representatives of the government with each of the

defendants. It should first be noted that this

contention is not made with respect to co-

conspirator Miller. The trial court properly

permitted counsel to thoroughly cross-examine

Miller with respect to his guilty plea and his

expectations as to leniency in view of his plea and

testimony in behalf of the government. Giglio v.

United States, 405 U.S. 150, 92 S.Ct. 763, 31

L.Ed.2d 104 (1972); United States v. Gerard, 491

F.2d 1300 (9th Cir. 1974). Appellants contend they

should have been permitted to show that all

defendants were offered possible reduced counts

and/or lighter sentences in exchange for their

testimony. Appellants theorize that this evidence

would challenge the credibility of the govemment’s

entire case, i.e., disclose the lengths to which the

government went in attempting to obtain vital

testimony to prosecute its case, and thus this

evidence should have been admitted. We disagree.

Plea bargaining is sanctioned by recent

amendments to the Federal Rules of Criminal

Procedure. See Fed.R.Crim.P. 11(e) (effective

December 1, 1975). Further, Fed.R.Crim.P.

11(e)(6) (effective August 1, 1975) provides for the

general inadmissibility of offers to plea and related

statements in connection therewith. Under the

rationale of Fed.R.Evid. 408, which relates to the

general inadmissibility of compromises and offers to
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compromise, government proposals concerning pleas

should be excludable.

Plea bargaining has been recognized as an

essential component of the administration of justice.

’Properly administered, it is to be encouraged.’

Santobello v. New York, 404 U.S. 257, 92 S.Ct.

495, 30 L.Ed.2d 427 (1971). If such a policy is to

be fostered, it is essential that plea negotiations

remain confidential to the parties if they are

unsuccessful. Meaningful dialogue between the

parties would, as a practical matter, be impossible if

either party had to assume the risk that plea offers

would be admissible in evidence.

[11] Finally, appellant Maynard Verdoom, who

exercised his right not to testify, contends that

Instruction 15A, with reference to the inference

which may be drawn from possession of property

recently stolen, did not properly apprise the jury of

his presumption of innocence and his right not to

testify or present evidence and consequently shifted

the burden of proof from the government to

appellant. We have already discussed the propriety

of this instruction. The jury was fully informed that

defendant need not testify or produce any evidence.

In another instruction (Instruction 4) the court gave

the standard instruction on the presumption of

innocence accorded a defendant and the burden

resting on the government to establish guilt beyond

a reasonable doubt. No further instructions were

requested by appellant. Appellant’s contention is

without merit.

We are satisfied that each of the defendants

received a fair trial, no error of law appears, and the

verdicts of guilt are amply supported by the

evidence.

Affirmed.

END OF DOCUMENT
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From: Rod Rosenstein

To: LJAHN, EJASO, SBATES, JBENNETT, RJAHN

Date: 3/13/96 6:47pm

Subject: Draft Memo re Employment Records

Can we give it a little more of an advocate's tone? Judge Howard always errs in favor of allowing liberal action by

the defense. if we tell him he has broad discretion to let them do something, they'll do it; so there's no point in filing

anything.

E.g.: Let's give some reasons why it's a bad idea to have a mini-trial on each witness, apart from just

time-consuming: distracting the jury; intimidating other witnesses who learn they will be open to attack on anything in

their entire lives. etc.

FOIA # 57720 (URTS 16326) Docld: 70105314 Page 3



  

From: Ray Jahn

To: EJASO, JBENNETT, LJAHN, SBATES. RROSENST

Date: 3/13/96 6:52pm

Subject: Draft Memo re Employment Records -Reply

>>>>>>>>>>>>>>>

Can we give it a little more of an advocate's tone? Judge Howard always errs in favor of allowing liberal action by

the defense. if we tell him he has broad discretion to let them do something, they'll do it; so there's no point in filing

anything.

E.g.: Let's give some reasons why it's a bad idea to have a mini-trial on each witness. apart from just

time-consuming: distracting the jury; intimidating other witnesses who learn they will be open to attack on anything in

their entire lives, etc.

<<<<<<<<<<<<<<<

hit the rules of evidence hard, that the only proper impeachment is prior convictions or some limited specific acts of

misconduct but theyt may only be inquired of on cross and cannot be proven by extrinsic evicence remeber we may

want to get in susans employment records. the big thing is to prevent the cross examination of hale for every fly

speck on the wall. for instance steqlling the widdres money as so eloquently described by brother sutton in opening

statemnt.
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UNITED STATES of America, Appellee,

v.

Nancy Irene MARTZ, a/k/a Nancy Lebo,

Appellant.

No. 91—3205.

United States Court of Appeals,

Eighth Circuit.

Submitted Feb. 12, 1992.

Decided May 18, 1992.

Rehearing and Rehearing En Banc Denied July 8,

1992.

Defendant was convicted of distributing LSD by

the United States District Court for the Northern

District of Iowa, David R. Hansen, J ., and she

appealed. The Court of Appeals, Magill, Circuit

Judge, held that: (l) defendant was bound by

government witness’ answer, and could not

introduce extrinsic evidence of witness’ plea

bargaining with government in unrelated case, and

(2) district court judge could calculate total weight

of LSD involved in defendant’s offense by

extrapolating weight of lightest known unit across

dosage units.

Affirmed.

Heaney, Senior Circuit Judge, dissented and filed

opinion.

[1] WITNESSES ('9: 344(1)

410k344(1)

District court has discretion to allow questioning

during cross-examination on specific bad acts of

witness not resulting in felony conviction, if those

acts concern witness’ credibility; however, district

court may not use extrinsic evidence to prove that

specific bad acts occurred. Fed.Ru1es Evid.Rule

608(b), 28 U.S.C.A.

[2] WITNESSES (w, 344(1)

410k344(1)

Purpose of barring extrinsic evidence of witness’

prior bad acts is to avoid holding mini-trials on

peripherally related or irrelevant matters. Fed.Ru1es

Evid.Rule 608(b), 28 U.S.C.A.

Page 1

[3] WITNESSES 6:: 331.5

410k331.5

Formerly 410k3311/2

Introduction of extrinsic evidence to attack

credibility, to extent it is ever permitted, is subject

to discretion of trial judge. Fed.Ru1es Evid.Rule

608(b), 28 U.S.C.A.

[4] WITNESSES (b 352

410k352

While documents may be admissible on cross-

examination to prove material fact or bias, they are

not admissible merely to show witness’ general

character for truthfulness or untruthfulness.

Fed.Ru1es Evid.Ru1e 608(b), 28 U.S.C.A.

[5] WITNESSES ®== 330(1)

410k330(1)

Defendant was bound by government witness’

answer on cross-examination denying that he had

ever plea bargained with government in past, and

could not, in attempt to impeach witness’

credibility, introduce extrinsic evidence of prior plea

bargaining in form of plea document. Fed.Ru1es

Evid.Rule 608(b), 28 U.S.C.A.

[6] DRUGS AND NARCOTICS or» 133

138k133

In computing total weight of LSD involved in

defendant’s drug distribution offenses, for purpose

of computing defendant’s base offense level under

Federal Sentencing Guidelines, district court

properly included weight of drug-laced blotter

paper. U.S.S.G §2D1.1, 18 U.S.C.A.App.

[7] DRUGS AND NARCOTICS (W 133

138k133

In computing total weight of the 33,800 dosage

units possessed by narcotics defendant, sentencing

court did not have to apply weights listed in Typical

Weight Per Unit Table, but could extrapolate weight

of lightest known unit across dosage units for

purpose of arriving at total weight under the Federal

Sentencing Guidelines. U.S.S.G. § 2D1.1, 18

U.S.C.A.App.

*787 Lorraine K. Ingels, Cedar Rapids, Iowa,

argued (Gary L. Robinson, on brief), for appellant.

Rodger E. Overholser, Cedar Rapids, Iowa,

argued (Patrick J. Reinert, on brief), for appellee.
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*788 Before MAGILL, Circuit Judge, HEANEY,

Senior Circuit Judge, and LARSON, [FN*] Senior

District Judge.

. FN* THE HONORABLE EARL R. LARSON,

Senior United States District Judge for the District

of Minnesota, sitting by designation.

MAGILL, Circuit Judge.

Nancy Irene Martz appeals her conviction and

sentence for distributing LSD. Martz alleges the

district court [FNl] erred in refusing to allow her to

admit a California court document into evidence to

impeach a key government witness. Martz also

contests the district court’s sentence, claiming the

computation of the amount of LSD involved was

erroneous. We affirm.

FNl. The Honorable David R. Hansen was a

United States District Judge for the Northern

District of Iowa at the time judgment was entered.

He was appointed to the United States Court of

Appeals for the Eighth Circuit on November 18,

1991.

I.

Postal inspectors executed a search warrant on

June 26, 1990, and opened a first-class letter

addressed to Paul Richard Smith in Charles City,

Iowa. The letter, mailed from Oakland, California,

contained 500 dosage units of LSD on blotter paper.

Smith was arrested and agreed to cooperate in the

ongoing investigation. Smith, acting with federal

authorities in Iowa, twice wrote to Martz in Oakland

requesting to purchase LSD. On both occasions,

Smith received the requested LSD blotter sheets in

return. '

Martz was arrested and charged with three counts

of distributing LSD, three counts of using the

United States mails to distribute LSD, and one count

of conspiracy to distribute LSD. A jury convicted

Martz on all counts. The district court attributed

187.9 grams of LSD to Martz for an offense level of

36. The court found that Martz was the manager of

a criminal enterprise involving more than five

persons and increased Martz’ offense level by three

to 39. The judge also denied a two-level reduction

for acceptance of responsibility. This put the total

offense level at 39. With a criminal history in

Page 2

category I, Martz had a sentencing range of 262 to

327 months. The district court sentenced her to 288

months in prison and five years of supervised

release.

A. Impeachment of Smith

During Smith’s testimony, Martz’ attorney cross-

examined Smith about the plea agreement Smith had

reached with federal prosecutors. Martz also sought

to introduce evidence of two prior guilty pleas Smith

had entered in California and Utah. [FN2] Martz

contended the documents would show Smith’s

knowledge of how cooperating with authorities

could aid Smith in his own criminal case.

FN2. The two documents included the certified

record of an unrelated 1987 criminal case from

California. In that case, Smith pleaded guilty to

two drug possession misdemeanors while two

felony drug charges were dismissed. The other

document laid out Smith’s guilty plea to a Utah

felony which resulted in other related charges being

dropped.

The district court allowed questioning about the

prior pleas to the extent they demonstrated Smith’s

knowledge of the benefits of plea agreements and his

concomitant incentive to aid prosecutors. Smith

admitted in testimony that he had been charged with

drug crimes in California, but he denied that he

received a reduction in charges. Smith testified

outside the jury’s presence that he never entered a

plea agreement in California, but merely pleaded

guilty to two misdemeanors. The district court

sustained the government’s objection to the

introduction of the California plea document. The

court found that since the California plea required

no cooperation or testimony from Smith, it gave

Smith no incentive to cooperate with prosecutors

and had no bearing on Smith’s potential bias or

prejudice. Therefore, the California document was

excluded under Rule 608(b) of the Federal Rules of

Evidence, which precludes the use of extrinsic

evidence to prove specific instances of conduct to

attack the witness’ credibility. On appeal, Martz

asserts the district court erred in refusing to allow

introduction of the California document to impeach

Smith.

[l][2][3] *789 Rule 608(b) gives the court

discretion to allow questioning during cross—
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examination on specific bad acts not resulting in the

conviction for a felony if those acts concern the

witness’ credibility. United States v. Hastings, 577

F.2d 38, 40—41 (8th Cir.l978). The rule, however,

forbids the use of extrinsic evidence to prove that

the specific bad acts occurred. Fed.R.Evid. 608(b).

The purpose of barring extrinsic evidence is to avoid

holding mini-trials on peripherally related or

irrelevant matters. Caner v. Hewitt, 617 F.2d 961,

971 (3d Cir. 1980) (citing 3A Wigmore on Evidence,

§ 979 at 826-27 (Chadboum rev. ed. 1970)). The

introduction of extrinsic evidence to attack

credibility, to the extent it is ever admissible, is

subject to the discretion of the trial judge. United

States v. Capozzi, 883 F.2d 608, 615 (8th

Cir.l989), cert. denied, 495 U.S. 918, 110 S.Ct.

1947, 109 L.Ed.2d 310 (1990).

[4][5] The district court allowed Martz to cross-

examine Smith about prior guilty pleas he had made

and whether he had come to realize the benefits of

cutting deals with prosecutors in the past. But in

conducting this questioning, Martz was required to

"take his answer." Capozzi, 883 F.2d at 615;

McCormick on Evidence § 42 at 92 (3d ed. 1984).

While documents may be admissible on cross-

examination to prove a material fact, United States

v. Opager, 589 F.2d 799, 801-02 (5th Cir.l979), or

bias, United States v. James, 609 F.2d 36, 46 (2d

Cir.l979), cert. denied, 445 U.S. 905, 100 S.Ct.

1082, 63 L.Ed.2d 321 (1980), they are not

admissible under Rule 608(b) merely to show a

witness’ general character for truthfulness or

untruthfulness. United States v. Whitehead, 618

F.2d 523, 529 (4th Cir.l980); James, 609 F.2d at

46. The credibility determination pertinent to the

Martz trial concerned whether Smith would lie in his

testimony against Martz to receive favorable

treatment from prosecutors. The issue was not

whether Smith, in fact, received a reduced sentence

in California for pleading guilty to two

misdemeanors, or whether the charges were merely

, dropped by prosecutors on account of lack of

evidence, crowded court dockets, or other unrelated

reasons. Martz’ attorney argued to the district court

that "a sufficient record has been made at least to

establish a question for the jury at least as to

whether or not a plea bargain was entered into and

whether or not the defendant received the benefit of

the bargain." Tr. at 192. This argument represents

exactly the type of mini-trial over a collateral matter

that Rule 608(b) forbids.

Page 3

Martz relies on Carter, 617 F.2d 961, for the

proposition that documents admitted as evidence

during cross~examination of the witness do not

violate Rule 608(b). Carter ’s holding was much

narrower. In Carter, [FN3] the Third Circuit

admitted the letter in question only after the witness

admitted its authenticity. The court specifically held

that extrinsic evidence could not be admitted after a

witness denied a charge.

FN3. In Carter, a prison inmate sued prison

officials in 3 § 1983 action stemming from an

alleged beating. On cross—examination of the

plaintiff, defense attorneys introduced a letter

written by the plaintiff they allege outlined a scheme

to encourage inmates to file false brutality charges

against prison officials. Carter, 617 F.2d at 964-

65.

[I]f refutation of the witness’s denial were

permitted through extrinsic evidence, these

collateral matters would assume a prominence at

trial out of proportion to their significance. In

such cases, then, extrinsic evidence may not be

used to refute the denial, even if this evidence

might be obtained from the very witness sought to

be impeached.

Carter, 617 F.2d at 970. Therefore, the district

court did not abuse its discretion in refusing to

admit the California plea document into evidence.

B. Sentence

Martz contests her sentence based on the district

court’s computation of the total weight of the LSD

involved. Martz contends the district court should

have compiled the total weight by using the Typical

Weight Per Unit Table contained in application note

11 of U.S.S.G. § 2D1.1. Utilizing this table, Martz

argues, would have resulted in an offense level of 28

rather than 36.

[6] The district court attributed 33,800 dosage

units of LSD to Martz and that figure is not

contested on this appeal. In *790 computing the

total weight, the district court correctly included the

weight of the drug-laced blotter paper. Chapman v.

United States, —-- U.S. ----, 111 S.Ct. 1919, 1922,

114 L.Ed.2d 524 (1991); United States v. Bishop,

894 F.2d 981, 985 (8th Cir.), cert. denied, --- U.S.

----, 111 S.Ct. 106, 112 L.Ed.2d 77 (1990). The

court, however, noted that blotters that were tested
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contained varying weights, ranging from .00692

grams per dose to .0055 grams per dose. The actual

weight of only 1800 of the dosage units was known.

Applying the rule of lenity, the district court

attributed the lightest known weight to all dosage

units and arrived at a total of 185.9 grams (33,800

doses times .0055 grams). The court added to that

figure two liquid grams of LSD that were not

applied to blotter paper but were attributed to

Martz. [FN4] The resulting total was 187.9 grams.

FN4. The district court rejected the government's

argument that blotter paper weight should be added

to the two grams of liquid LSD merely because

Martz’ pattern was always to sell LSD on blotter

paper.

[7] Martz argues that the district court should have

applied the weight listed in the Typical Weight Per

Unit Table contained in application note 11 of

U.S.S.G. § 2D1.l. This table reveals a per-unit

weight for LSD of .05 milligrams and would result

in a total weight of 1.69 grams for the 33,800 doses.

Adding in the two grams of liquid LSD and the 11

grams of LSD listed in the indictment would total

14.69 grams of LSD. This computation would have

given Martz a base offense level of 28.

The district court’s determination that

extrapolating the lightest-known unit across the

dosage units is a more reliable estimate than using

the Typical Weight Per Unit Table was not

erroneous. Application note 11 to U.S.S.G. §

2D1.1, itself, notes its inaccuracy and cautions that

it should only be used when a more reliable estimate

of weight is unavailable.

If the number of doses, pills, or capsules but not

the weight of the controlled substance is known,

multiply the number of doses, pills, or capsules by

the typical weight per dose in the table below to

estimate the total weight of the controlled

substance... Do not use this table if any more

reliable estimate of the total weight is available

from case-specific information.

The note provides further that the table does not

include the weight of the carrying mechanism.

For controlled substances marked with an asterisk

[including LSD], the weight per unit shown is the

weight of the actual controlled substance, and not

generally the weight of the mixture or substance

containing the controlled substance. Therefore,

use of this table provides a very conservative

Page 4

estimate of the total weight.

U.S.S.G. § 2Dl.1 & comment. (n.11). Since all of

these doses were on blotter paper, the weight of the

blotter paper and the LSD obviously provides a

more reliable estimate than the naked drug itself.

In Bishop, 894 F.2d at 987, we upheld the

estimate of a total amount of LSD based on the

district court’s extrapolating the lightest known

weight over the total number of dosage units,

including those that were unrecovered. Martz

attempts to distinguish Bishop by arguing that the

sample of blotter paper tested in her case did not

constitute a representative sample. Unlike Bishop,

the blotter paper in this case did not come from the

same source at the same time. Nevertheless, the

district court found that there was adequate case-

specific information to estimate the total weight by

extrapolating the lightest known weight over all the

doses.

Random testing of drugs may be sufficient for

sentencing purposes. United States v. Johnson, 944

F.2d 396, 404-05 (8th Cir.), cert. denied, --- U.S. -

---, 112 S.Ct. 646, 116 L.Ed.2d 663 (1991). In

Johnson, this court refused to adopt the requirement

that a representative sample of drugs from each

independent source be tested. See also United States

v. Follett, 905 F.2d 195, 196-97 (8th Cir.l990)

(estimate of drug weight permissible in plea

agreement although no LSD blotters were *791

recovered and weighed), cert. denied, --- U.S. ----,

111 S.Ct. 2796, 115 L.Ed.2d 970 (1991).

While there may arise situations where a sample is

too small or too arbitrary to extrapolate fairly over a

large number of dosage units that come from

disparate sources, this is not such a case. First, all

of the dosage units came from Martz. Martz’ bare

assertion that some of the blotter sheets may have

been prepared by someone else is not enough to

discredit the finding that the dosage units all were

distributed by Martz, consisted of LSD-laced blotter

paper, and were similar in appearance. Second, in

order to reduce her offense level even one step to

34, Martz would have to show that the average

weight of the dosage units weighed about half of the

lightest known dosage unit (.0029 compared to

.0055). See U.S.S.G. § 2D1.1(c). The evidence

does not show that such a wide variance is possible

since the known weights were clustered at . 0055 to

.00692. Moreover, a cursory review of LSD blotter
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weights from other cases reveals that .0055 rests at

the bottom of the logical range. Compare United

States v. Marshall, 908 F.2d 1312, 1316 (7th

Cir.1990) (en banc) (per-dose weights of .0057

grams and .00964 grams), aff’d sub nom. Chapman

v. United States, --- U.S. ----, 111 S.Ct. 1919, 114

L.Ed.2d 524 (1991); United States v. Bishop, 704

F.Supp. 910 (N.D.Iowa 1989) (per-dose weight of

.0075 grams), aff’d, 894 F.2d 981 (8th Cir.), cert.

denied, --- U.S. ----, 111 S.Ct. 106, 112 L.Ed.2d

77 (1990); United States v. Andress, 943 F.2d 622

(6th Cir.1991) (per-dose weight of .0065 grams),

cert. denied, --- U.S. ----, 112 S.Ct. 1192, 117

L.Ed.2d 433 (1992); United States v. Leazenby,

937 F.2d 496 (10th Cir.1991) (per-dose weight of

.0060 grams); United States v. Larsen, 904 F.2d

562 (10th Cir.1990) (per-dose weight of .0061

grams), cert. denied, --- U.S. ----, 111 S.Ct. 2800,

115 L.Ed.2d 973 (1991); United States v. Elrod,

898 F.2d 60 (6th Cir.) (per-dose weight of .0055

grams), cert. denied, --- U.S. ----, 111 S.Ct. 104,

112 L.Ed.2d 74 (1990); United States v. Rose, 881

F.2d 386 (7th Cir.1989) (per-dose weight of .0154

grams); United States v. DiMeo, 753 F.Supp. 23

(D.Me.1990) (per-dose weight of .0069 grams),

aff’d without opinion, 946 F.2d 880 (1st Cir.1991).

Therefore, we find that the district court did not err

in determining that extrapolating the lightest known

weight over all the dosage units was a more reliable

estimate than using the bare drug weight found in

the table.

II.

We find that the district court did not abuse its

discretion in refusing to admit extrinsic evidence to

impugn a witness’ credibility. Further, we find that

the district court properly calculated Martz’

sentence. The decision below, therefore, is

affirmed.

HEANEY, Senior Circuit Judge, dissenting.

In my view, Nancy Martz should have been

permitted to introduce into evidence two documents

which established that the government informant

was lying when he testified that he had not entered

into plea agreements in state courts in California and

Utah. With respect to drug related offenses in those

states, the exhibits were not offered to prove that

Smith had prior drug convictions, but rather to

attack his credibility. Smith’s credibility was

Page 5

crucial--his testimony was essential to Martz’s

conviction. The admission of these documents

could have been accomplished quickly, and it would

not have given rise to a mini-trial.

Although the Carter case well supports Martz’s

position, the majority distinguishes Carter on the

grounds that the document in that case was admitted

only after the witness admitted its authenticity.

Here, however, the trial court did not ever question

Smith as to the authenticity of the plea agreement.

If faced with questioning about the previous plea

agreements, Smith may well have backed off his

previous statements, and his credibility would have

been damaged.

I also believe that the majority errs in affirming

the sentence. This court, over *792 my dissent,

recently held en banc that we must follow policy

statements and commentary to bring about

consistency in sentencing. United States v. Kelley,

956 F.2d 748, 756 (8th Cir.1992) (en banc). One

would think that we would be bound by that

decision where the policy statement or commentary

requires a shorter sentence as well as where it

requires a longer sentence.

But, apparently this is not to be the case even

though the application note here is clear and precise:

"If the number of doses but not the weight of the

controlled substance is known, multiply the number

of doses by the typical weight per dose in the

table below to estimate the total weight of the

controlled substance." U.S.S.G. § 2D1.1

(Application Note 11). The weight of each dose

was not known; thus, the table had to be used.

Unlike the majority, I do not believe extrapolation

would be proper in this case. Unlike the situation in

Bishop, the blotter paper here did not come from the

same source at the same time. United States v.

Bishop, 894 F.2d 981, 987 (8th Cir.1990).

Moreover, the amount of blotter paper weighed was

a small fraction (approximately five percent) of the

total amount attributed to Martz. Under these

circumstances, the district court did not have enough

"case-specific information" from which to make a

"more reliable estimate of the total weight."

U.S.S.G. § 2D1.l (Application Note 11). Compare

United States v. Shabazz, 933 F.2d 1029, 1034

(D.C.Cir.1991) (use of table in Note 11 not

required where defendant conceded estimated weight
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of dilaudid pills was accurate, and where estimated

weight was supported by data from Physicians Desk

Reference, the manufacturer, and the DEA).

The majority opinion buttresses the district court’s

findings by favorably comparing the district court’s

calculation of the average weight per dose of the

dosage unit (.0055 grams) to LSD blotter weights

set forth in reported cases from other circuits. See

ante at 791. Although the majority’s review is

interesting, I do not see how findings of fact from

other cases can constitute "case-specific" evidence to

support the district court’s findings of fact in this

case.

The majority also reports that a wide variance in

blotter paper weights would not be possible in this

case "because the known weights were clustered at

.0055 to .00692." See ante at 791. With all due

respect, I think this reasoning is circular: because

only three samples were taken, there is no way to

know whether there was a wide variance between

blotter paper weights, yet the limited sample is used

as proof that there was not a wide variance in

weights. Moreover, there was a wide variance

between even the three samples--the heaviest sample

was almost twenty-five percent heavier than the

lightest sample.

While it would have taken a short time to

accurately determine the weight per dose, the

government did not make this effort. Thus, the

court was obligated to follow the table.

END OF DOCUMENT
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v.

UNITED STATES.

No. 182.

Supreme Court of the United States

Argued Dec. 17, 18, 1952.

Decided Feb. 2, 1953.

Defendants were convicted in the District Court

for the Northern District of Illinois, Eastern

Division, of unlawful possession of goods stolen

while in interstate commerce and of further

transporting such goods in interstate commerce, and

they appealed. The Court of Appeals, 196 F.2d

886, affirmed, and certiorari was granted by the

Supreme Court on limited questions concerning

production and admission of documentary evidence

tending to impeach the testimony of a prosecution

witness. The Supreme Court, Mr. Justice Jackson,

held that where defendants’ accomplice, who gave

implicating testimony, admitted on cross-

examination that between time of his apprehension

and final implicating statement to Government, he

had made several statements not implicating

defendants, when foundation was laid and it was

shown that specific statements were in

Government’s possession, and no privilege was

asserted, denial of defendants’ motion to produce

such statements for inspection was error.

Judgment reversed.

[1] WITNESSES (2:: 319

410k319

Where the Government’s case in a criminal

prosecution may stand or fall on the jury’s belief or

disbelief of one witness, that witness’ credibility is

subject to close scrutiny.

[2] CRIMINAL LAW 62:: 627.6(2)

1 10k627.6(2)

Formerly 110k627l/2

In the absence of specific legislation, the question

whether a document should be ordered to be

produced for inspection is governed by the

principles of the common law as interpreted by the

courts of the United States in the light of reason and

Page 1

experience.

[3] CRIMINAL LAW é: 627.7(3)

110k627.7(3)

Formerly 110k6271/2

Where defendants’ accomplice, who gave testimony

against them, admitted on cross-examination that

between time of his apprehension and final

implicating statement to Government, he had made

statements not implicating defendants, when

foundation was laid and it was shown that specific

statements were in Government’s possession, and no

privilege was asserted by Government, denial of

defendants’ motion to produce such statements for

inspection was error even though it might

subsequently have been disclosed that matter

contained in statements was not admissible in

evidence.

[4] CRIMINAL LAW <27» 627.6(2)

1 10k627 . 6(2)

Formerly 110k6271/2

For purposes of a motion to produce documentary

evidence for inspection, it need only appear that the

evidence is relevant, competent, and outside of any

exclusionary rule, and it is not sufficient basis for

denial of motion, that trial judge might have, in

exercise of his discretion, excluded the evidence

without thereby committing reversible error, since

the question on application for order to produce is

one of admissibility under the traditional canons of

evidence.

[5] WITNESSES (W 405(1)

410k405(1)

The self-contradiction of a witness by prior

statements may be shown only on a matter material

to the substantive issues of the trial.

[6] CRIMINAL LAW <9?» 400(1)

110k400(1)

An admission by a prosecution witness that a

contradiction of his testimony is contained in a

document evidencing prior statement, does not bar

admission of the document itself in evidence,

providing document meets all requirements of

admissibility and no valid claim of privilege is

raised against it.

[7] CRIMINAL LAW (We 400(1)

1 10k400(1)
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Where accomplice who gave testimony against

defendant admitted, on cross-examination that

certain documents, representing statements made by

him contradictory of his testimony, were in

possession of the Government, such admission did

not preclude defendants from demanding production

of, and introducing the documents in evidence but

best evidence rule required that defendants be

permitted to introduce the document as best

illustrating to the jury its impeaching weight and

significance.

[7] CRIMINAL LAW :3: 441

110k441

Where accomplice who gave testimony against

defendant admitted, on cross-examination that

certain documents, representing statements made by

him contradictory of his testimony, were in

possession of the Government, such admission did

not preclude defendants from demanding production

of, and introducing the documents in evidence but

best evidence rule required that defendants be

permitted to introduce the document as best

illustrating to the jury its impeaching weight and

significance.

[8] WITNESSES 4? 372(2)

410k372(2)

In prosecution for unlawful possession of goods

stolen while in interstate commerce, and for further

transporting goods in interstate commerce, wherein

testimony of purported accomplice was given against

defendants, exclusion on cross-examination of

transcript of proceedings at which accomplice

witness pleaded guilty, showing statement by trial

judge, when discussing accomplice’s expectation of

recommendation for lenient sentence or for

probation, that accomplice should tell all that he

knew even though it might involve others, with

result that defendants were thereafter involved, was

error. 18 U.S.C.A. §§ 659, 2314.

[9] CRIMINAL LAW (1% 1169.1(4)

110k1169.1(4)

Formerly 110k1169(1)

In prosecution of defendants for unlawfully

possessing property stolen while in interstate

commerce, and for further transporting such goods

in interstate commerce, record established that

combined errors in refusing order for production of

documentary evidence tending to impeach testimony

of an accomplice witness, and in excluding
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transcript of proceedings at which accomplice

entered plea of guilty, which contained admonition,

made before sentencing, that he should disclose all

he knew, even though it might involve others, were

sufficient to constitute reversible error. 18

U.S.C.A. §§ 659, 2314; Fed.Rules Crim.Proc. rule

52, 18 U.S.C.A.

[9] CRIMINAL LAW (t: 1170.5(1)

110k1170.5(1)

Formerly 110k11701/2(1)

In prosecution of defendants for unlawfully

possessing property stolen while in interstate

commerce, and for further transporting such goods

in interstate commerce, record established that

combined errors in refusing order for production of

documentary evidence tending to impeach testimony

of an accomplice witness, and in excluding

transcript of proceedings at which accomplice

entered plea of guilty, which contained admonition,

made before sentencing, that he should disclose all

he knew, even though it might involve others, were

sufficient to constitute reversible error. 18

U.S.C.A. §§ 659, 2314; Fed.Rules Crim.Proc. rule

52, 18 U.S.C.A.

[10] CRIMINAL LAW 4% 1153(4)

110k1153(4)

An appellate court must give a trial judge wide

latitude in controlling cross-examination, and

especially when same pertains to matters dealing

with collateral evidence as to character, but such

principle will not justify a curtailment of evidence

which keeps from the jury relevant and important

facts bearing on the trustworthiness of crucial

testimony. Fed.Rules Crim.Proc. rule 52, 18

U.S.C.A.

**371 *414 Messrs. George F. Callaghan and

Maurice J. Walsh, Chicago, 111., for petitioners.

Mr. John R. Wilkins, Washington, DC, for

respondent.

*415 Mr. Justice JACKSON delivered the opinion

of the Court.

Petitioners Gordon and MacLeod were convicted

on an indictment of four counts, two charging

unlawful possession of goods stolen‘ while in

interstate commerce [FNl] and two that defendants

caused this property to be further transported in
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interstate commerce. [FN2] The Court of Appeals

affirmed, [FN3] and we granted certiorari limited to

questions concerning production and admission of

documentary evidence tending to impeach the

testimony of a prosecution witness. [FN4]

FNl. 18 U.S.C. (Supp. V) s 659, 18 U.S.C.A. s

659.

FN2. l8 U.S.C. (Supp. V) s 2314, 18 U.S.C.A. s

2314.

FN3. 7 Cir., 196 F.2d 886.

FN4. 344 U.S. 813, 73 S.Ct. 33.

The Government proved that film being shipped

from Rochester, New York, to Chicago, Illinois,

was stolen from a truck in Chicago and that part of

it later had been recovered in Detroit. To implicate

the two petitioners, it relied principally on one

Marshall, who, in Detroit, had pleaded guilty to

unlawful possession of the film. Marshall testified

that he and a codefendant, Swartz, who died before

trial, on several occasions had driven from Detroit

to Chicago and back. On each visit they had

stopped at petitioner Gordon’s Chicago jewelry

store. On one trip, according to Marshall, Gordon

accompanied them to a garage in that city and there

Gordon and a man resembling MacLeod helped to

load into into Marshall’s car film that was stacked in

the garage. A week later, Marshall said, he and

Swartz again called on Gordon, when the latter sent

them to see ’Ken’ at an address which he wrote on a

piece of paper. At this address, MacLeod identified

himself as ’Ken,’ and again the three men loaded

film from the garage into Marshall’s car.

*416 Partial corroboration of Marshall was

supplied by a Federal Bureau of Investigation agent,

who had been watching the garage. He testified that

on the latter occasion he saw Marshall and Swartz

drive up to MacLeod’s address, whereupon

MacLeod removed an old truck from the garage.

Later, Swartz and Marshall drove away with film

cartons stacked on the back seat of Marshall’s car.

Both petitioners took the stand and denied

complicity in the theft and knowledge that the film

was stolen. While their physical movements as

recited by them were not materially different from

those related by government witnesses, petitioners

Page 3

gave a different and innocent version of the

relationship of their acts to the criminal transactions.

Gordon testified that the deceased Swartz was a

business acquaintance who asked on the first visit if

Gordon knew of a garage where a truck could be

temporarily stored. Gordon called MacLeod, who

was his partner in a rooming-house venture, and told

him that he would send two men over who wished to

use a garage back of the rooming house. MacLeod

testified that he had not known ””372 either of the

men before they placed a truck in the garage and

that, at their request he had helped load film from

the truck into Marshall’s car merely as a favor.

On cross—examination, Marshall admitted that

between his apprehension and his final statement to

the Government, which implicated petitioners, he

had made three or four statements which did not.

Petitioners requested the trial judge to order the

Government to produce these earlier statements.

The request was denied. Marshall also admitted

that, one week before he made any statement

incriminating petitioners, he had pleaded guilty to

unlawful possession of the film in a federal court in

Detroit. He was still unsentenced and no date for

sentencing had been set, although nine months had

elapsed since this plea was received. He denied that

he had received *417 any promise of immunity or

threats which would influence him to testify as he

did. Petitioners then sought to introduce from the

transcript of the Detroit proceeding this statement

made to Marshall by the federal district judge: ’Very

well, the plea of guilty is accepted. Now, I am

going to refer your case to the Probation Department

for presentence report. I think I should say to you,

as I said to your lawyer yesterday when he and Mr.

Smith called upon me in chambers yesterday

morning, that it seemed to me that if you intended to

plead guilty and expected a recommendation for a

lenient sentence or for probation from the Probation

Department, that it would be essential that you

satisfy the Probation Department that you have

given the law enforcement authorities all the

information concerning the merchandise involved in

this proceeding. * * * I am not holding out any

promises to you, but I think you would be well

advised to tell the probation authorities the whole

story even though it might involve others.’ This

was excluded on the objection that it was

immaterial.

[1] The trial judge in his charge and the Court of
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Appeals in its opinion [FNS] recognized that,

where, as here, the Government’s case may stand or

fall on the jury’s belief or disbelief of one witness,

his credibility is subject to close scrutiny. But the

question for this Court is whether rejection of

petitioners’ two efforts to impeach the credibility of

Marshall did not withhold from the jury information

necessary to a discriminating appraisal of his

trustworthiness to the prejudice of petitioners’

substantial rights. The two issues stand on

somewhat different grounds.

FNS. 196 F.2d 886, 888.

The request by the accused to order production of

Marshall’s earlier statements was cast in terms of

obtaining access to documentary evidence rather

than an offer *418 that would require a ruling on its

admissibility. But the Government apparently

concedes, as we think it must, that if it would have

been prejudicial error for the trial judge to exclude

these statements, had the defense been able to offer

them, it was error not to order their production.

The relation of admissibility to production for

inspection is by no means settled in the various

jurisdictions, but we conclude that the Government

does not concede enough. Demands for production

and offers in evidence raise related issues but

independent ones, and production may sometimes be

required though inspection may show that the

document could properly be excluded.

[2] In the absence of specific legislation, questions

of this nature are governed ’by the principles of the

common law as they may be interpreted by the

courts of the United States in the light of reason and

experience.’ [FN6] Apparently, earlier common law

did not permit the accused to require production of

such documents. [FN7] Some state jurisdictions still

recognize no comprehensive right to see documents

in the hands of the prosecution merely because they

might aid in the preparation or presentation “373

of the defense. [FN8] We need not consider such

broad doctrines in order to resolve this case, which

deals with a limited and definite category of

documents to which the holdings of this opinion are

likewise confined.

FN6. Funk v. United States, 290 U.S. 371, 54

S.Ct. 212, 78 L.Ed. 369; Fed.Rules Crim.Proc.

rule 26, 18 U.S.C.A.

Page 4

FN7. 6 Wigmore on Evidence, 5 1859g.

FN8. 2 Wharton’s Criminal Evidence (11th ed.) 5

785.

[3] By proper cross-examination, defense counsel

laid a foundation for his demand by showing that the

documents were in existence, were in possession of

the Government, were made by the Govemment’s

witness under examination, were contradictory of

his present testimony, and that the contradiction was

as to relevant, important and material matters which

directly bore on the main *419 issue being tried: the

participation of the accused in the crime. The

demand was for production of these specific

documents and did not propose any broad or blind

fishing expedition among documents possessed by

the Government on the chance that something

impeaching might turn up. [FN9] Nor was this a

demand for statements taken from persons or

informants not offered as witnesses. [FN10] The

Government did not assert any privilege for the

documents on grounds of national security,

confidential character, public interest, or otherwise.

FN9. As to the pretrial discovery stage, compare

Fed.Rules Civ.Proc. rule 34, 28 U.S.C.A., with the

narrower provisions of Fed.Rules Crim.Proc. rule

16.

FNlO. In Goldman v. United States, 316 U.S. 129,

62 S.Ct. 993, 86 L.Ed. 1322, the notes sought to

be inspected had neither been used in court, nor

was there any proof that they would show prior

inconsistent statements.

Despite some contrary holdings on which the

courts below may have relied, we think their

reasoning is outweighed by that of highly

respectable authority in state and lower federal

courts in support of the view that an accused is

entitled to the production of such documents.

[FN11] Indeed, we would find it hard to withstand

the force of Judge Cooley’s observation in a similar

situation that ’the state has no interest in interposing

any obstacle to the disclosure of the facts, unless it

is interested in convicting accused parties on the

testimony of untrustworthy persons.’ [FN12] In the

light of our reason and experience, the better rule is

that upon the foundation that was laid the court

should have overruled the objections which the

Government advanced and ordered production of the
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documents.

FNll. Asgill v. United States, 4 Cir., 60 F.2d 776;

United States v. Krulewitch, 145 F.2d 76, 79, 156

A.L.R. 337; People v. Davis, 52 Mich. 569, 18

N.W. 362; State v. Bachman, 41 Nev. 197, 168 P.

733; People v. Schainuck, 286 N.Y. 161, 164, 36

N.E.2d 94; People v. Walsh, 262 N.Y. 140, 186

N.E. 422.

FN12. People v. Davis, 42 Mich. 569, 573, 18

N.W. 362, 363.

*420 [4][5] The trial court, of course, had no

occasion to rule as to their admissibility, and we

find it appropriate to consider that question only

because the Government argues that the trial judge,

in the exercise of his discretion, might have

excluded these prior contradictory statements and

since that would not have amounted to reversible

error, it was not such to decline their production.

We think this misconceives the issue. It is

unnecessary to decide whether it would have been

reversible error for the trial judge to exclude these

statements once they had been produced and

inspected. [FN13] For production purposes, it need

only appear that the evidence is relevant, competent,

and outside of any exclusionary rule; for rarely can

the trial judge understandingly exercise his

discretion to exclude **374 a document which he

has not seen, and no appellate court could rationally

say whether the excluding of evidence unknown to

the record was error, or, if so, was harmless. The

question to be answered on an application for an

order to produce is one of admissibility under

traditional canons of evidence, and not whether

exclusion might be overlooked as harmless error.

FN13. We note in passing that the rules relating to

impeachment by prior self-contradiction, which

provide that such contradiction may be shown only

on a matter material to the substantive issues of the

trial, contain within themselves a guarantee against

multiplication and confusion of issues. Therefore

the discretion of the trial judge in excluding

otherwise admissible evidence of this type is not as

wide as it is in the vague and amorphous area of

cross-examination of character witnesses. See

Michelson v. United States, 335 U.S. 469, 69 S.Ct.

213, 93 L.Ed. 168.

[6][7] The Court of Appeals affirmed on the

Page 5

ground that Marshall’s admission, on cross-

examination, of the implicit contradiction between

the documents and his testimony removed the need

for resort to the statements and the admission was all

the accused were entitled to demand. We cannot

agree. We think that an admission that a

contradiction is contained in a writing should not

bar admission of the document itself in evidence,

providing *421 it meets all other requirements of

admissibility and no valid claim of privilege is

raised against it. [FN14] The elementary wisdom of

the best evidence rule rests on the fact that the

document is a more reliable, complete and accurate

source of information as to its contents and meaning

than anyone’s description and this is no less true as

to the extent and circumstances of a contradiction.

We hold that the accused is entitled to the

application of that rule, not merely because it will

emphasize the contradiction to the jury, but because

it will best inform them as to the document’s

impeaching weight and significance. [FN15]

Traditional rules of admissibility prevent opening

the door to documents which merely differ on

immaterial matters. The alleged contradictions to

this witness’ testimony relate not to collateral

matters but to the very incrimination of petitioners.

Except the testimony of this witness be believed,

this conviction probably could not have been had.

Yet, his first statement was that he got the film from

Swartz; his first four statements did not implicate

these petitioners and his fifth did so only after the

judicial admonition we will later consider. The

weight to be given Marshall’s implication of the

petitioners was decisive. Since, so far as we are

now informed by the record, we think the statements

should have been admitted, we cannot accept the

Government’s contention based on a premise that the

court was free to exclude them. It was error to deny

the application for their production.

FN14. 3 Wigmore on Evidence, 5 1037; 3

Wharton’s Criminal Evidence (11th ed.) s 1309.

FN15. The best evidence rule is usually relied upon

by one opposing admission, on the ground that the

evidence offered by the proponent does not meet its

standards. Its merit as an assurance of the most

accurate record possible commends its extension to

this unique situation where it is the proponent who

seeks to rely on it.

[8] The second effort to impeach Marshall was to
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offer parts already quoted from the transcript of

proceedings *422 in Detroit. Although Marshall

admitted pleading guilty to the offense and that nine

months later he was still unsentenced, he denied that

he had received either promises or threats. The

transcript would have shown the jury that a federal

judge, who still retained power to fix his sentence,

in discussing Marshall’s expectation of a

’recommendation for a lenient sentence or for

probation’ had urged him to tell all he knew, ’even

though it might involve others.’ Involvement of

others, whom Marshall had not theretofore

mentioned, soon followed. We think the jury

should have heard this warning of the judge, which

was an addition to the matter brought out on cross-

examination. The question for them is not what the

judge intended by the admonition, nor how we, or

even they, construe its meaning. We imply no

criticism of it, and he expressly stated that he was

holding out no promise. But the question for the

jury is what effect they think these words had on the

mind and conduct of a prisoner whose plea of guilty

put him in large measure in the hands of the

speaker. They might have regarded it as an

incentive to involve others, and to supply a motive

for Marshall’s testimony other than a duty to

recount the facts as best he could remember them.

Reluctant as we are to differ with an experienced

trial judge II”"375 on the scope of cross-examination,

the importance of this witness constrains us to hold

that the transcript was erroneously excluded.

[9][10] We believe, moreover, that the

combination of these two errors was sufficiently

prejudicial to require reversal. The Government, in

its brief, argues strongly for the widest sort of

discretion in the trial judge in these matters and

urges that even if we find error or irregularity we

disregard it as harmless [FN16] and affirm the

conviction. We *423 are well aware of the necessity

that appellate courts give the trial judge wide

latitude in control of cross-examination, especially

in dealing with collateral evidence as to character.

Michelson v. United States, 335 U.S. 469, 69 S.Ct.

213, 93 L.Ed. 168. But this principle cannot be

expanded to justify a curtailment which keeps from

the jury relevant and important facts bearing on the

trustworthiness of crucial testimony. Reversals

should not be based on trivial, theoretical and

harmless rulings. But we cannot say that these

errors were unlikely to have influenced the jury’s

verdict. We believe they prejudiced substantial

Page 6

rights and the judgment must be reversed.

FN16. Fed.Rules Crim.Proc. rule 52 admonishes us

that ’Any error, defect, irregularity or variance

which does not affect substantial rights shall be

disregarded.’

Reversed.

END OF DOCUMENT
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DELAWARE

V .

William A. FENSTERER.

No. 85-214.

Nov. 4, 1985.

Defendant was convicted in state court of murder,

and he appealed. The Delaware Supreme Court,

493 A.2d 959, reversed, and certiorari was sought.

The Supreme Court held: (1) that admission of

testimony of prosecution’s expert witness who was

unable to recall the basis for his opinion did not

deny defendant his Sixth Amendment right to

confrontation where he was able to demonstrate to

the jury that the witness could not recall the theory

upon which his opinion was based and was able to

suggest to the jury that the witness had relied on a

theory which the defense expert considered baseless,

and (2) admission of testimony did not deprive

defendant of due process.

Reversed and remanded.

Justice Stevens filed an opinion concurring in the

judgment.

Justice Marshall dissented from summary

disposition.

Justice Blackmun would grant certiorari and give

plenary consideration.

[1] CRIMINAL LAW (2:: 662.7

1 10k662.7

The Confrontation Clause [U.S.C.A. Const.Amend.

6] guarantees an opportunity for effective cross-

examination, not cross-examination that is effective

in whatever way and to whatever extent the defense

might wish.

[2] CRIMINAL LAW («b 662.3

110k662.3

Admission of testimony by prosecution expert who

could not remember theory on which he based his

opinion did not deprive defendant of his right to

confront the witnesses against him, where cross-

examination of prosecution’s expert demonstrated to

the jury that the expert could not recall the theory

upon which he based his opinion that a hair found

Page 1

on the alleged murder weapon had been forcibly

removed from the victim and where defense was

able to suggest through its own expert that the

prosecution expert had relied on a theory which the

defense expert considered baseless. U.S.C.A.

Const.Amend. 6.

[3] CRIMINAL LAW <2): 662.1

110k662.1

The Confrontation Clause [U.S.C.A. Const.Amend.

6] includes no guaranty that every witness called by

the prosecution will refrain from giving testimony

that is marred by forgetfulness, confusion, or

evasion.

[4] CRIMINAL LAW (or: 662.7

1 10k662.7

Confrontation Clause [U.S.C.A. Const.Amend. 6]

is generally satisfied when the defense is given a full

and fair opportunity to probe and expose infirmities

in prosecution testimony through cross examination,

thereby calling to the attention of the fact finder the

reasons for giving scant weight to the witness’

testimony.

[5] CONSTITUTIONAL LAW <9: 268(10)

92k268(10)

Fact that voir dire examination of prosecution’s

expert alerted both prosecution and defense to

expert’s lapse of memory with respect to the basis

for his opinion did not obligate the prosecution to

refrain from calling the witness without refreshing

his recollection; prosecution’s foreknowledge that

its expert would be unable to give the precise basis

for his opinion did not impose an obligation, as a

matter of due process, to refrain from introducing

the expert’s testimony. U.S.C.A. Const.Amend. 5.

[5] CRIMINAL LAW @ 706(1)

110k706(1)

Fact that voir dire examination of prosecution’s

expert alerted both prosecution and defense to

expert’s lapse of memory with respect to the basis

for his opinion did not obligate the prosecution to

refrain from calling the witness without refreshing

his recollection; prosecution’s foreknowledge that

its expert would be unable to give the precise basis

for his opinion did not impose an obligation, as a

matter of due process, to refrain from introducing

the expert’s testimony. U.S.C.A. Const.Amend. 5.
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*16 "292 PER CURIAM.

In this case, the Delaware Supreme Court reversed

respondent William Fensterer’s conviction on the

grounds that the admission of the opinion testimony

of the prosecution’s expert witness, who was unable

to recall the basis for his opinion, “293 denied

respondent his Sixth Amendment right to confront

the witnesses against him. 493 A.2d 959 (1985).

We conclude that the Delaware Supreme Court

misconstrued the Confrontation Clause as

interpreted by the decisions of this Court.

I

Respondent was convicted of murdering his

fiancee, Stephanie Ann Swift. The State’s case was

based on circumstantial evidence, and proceeded on

the theory that respondent had strangled Swift with a

cat leash. To establish that the cat leash was the

murder weapon, the State sought to prove that two

hairs found on the leash were similar to Swift’s hair,

and that one of those hairs had been forcibly

removed. To prove these theories, the State relied

on the testimony of Special Agent Allen Robillard of

the Federal Bureau of Investigation.

At trial, Robillard testified that one of the hairs

had been forcibly removed. He explained that, in

his opinion, there are three methods of determining

that a hair has forcibly *17 been removed: (1) if the

follicular tag is present on the hair, (2) if the root is

elongated and misshaped, or (3) if a sheath of skin

surrounds the root. However, Robillard went on to

say that " ’I have reviewed my notes, and I have no

specific knowledge as to the particular way that I

determined the hair was forcibly removed other than

the fact that one of those hairs was forcibly

removed.’ " Id., at 963. On cross-examination,

Agent Robillard was again unable to recall which

method he had employed to determine that the hair

had forcibly been removed. He also explained that

what he meant by "forcibly removed“ was no more

than that the hair could have been removed by as

little force as is entailed in " ’brushing your hand

through your head or brushing your hair.’ " Pet. for

Cert. 7. The trial court overruled respondent’s

objection that the admission of Robillard’s

testimony precluded adequate cross-examination

unless he could testify as to which of the three

theories he relied upon, explaining that in its View

this objection went to the weight of the evidence

Page 2

rather than its admissibility.

The defense offered its own expert in hair

analysis, Dr. Peter DeForest, who agreed with

Agent Robillard that the hairs were similar to

Swift’s. Doctor DeForest testified that he had

observed that one of the hairs had a follicular tag.

He also testified that he had spoken by telephone

with Robillard, who advised him that his conclusion

of forcible removal was based on the presence of the

follicular tag. App. to Pet. for Cert. D-2. Doctor

DeForest then proceeded to challenge the premise of

Robillard’s theory--that the presence of a follicular

tag indicates forcible removal. According to Dr.

DeForest, no adequate scientific study supported

that premise, and a follicular tag could be attached

to hairs that naturally fall out.

On appeal, the Delaware Supreme Court reversed

respondent’s conviction on the authority of the

Confrontation Clause. Nothing that "[t]he primary

interest secured by the Clause is the right of cross-

examination," 493 A.2d, at 963, *18 the court

reasoned that "[e]ffective cross-examination and

discrediting of Agent Robillard’s opinion at a

minimum required that he commit himself to the

basis of his opinion." Id., at 964 (footnote

omitted). Absent such an acknowledgment of the

basis of his opinion, the court believed that "defense

counsel’s cross-examination of the Agent was

nothing more than an exercise in futility." Ibid.

Since the court could not rule out the possibility that

Robillard could have been "completely discredited"

had he committed himself as to the theory on which

his conclusion was based, it held that respondent

"was denied his right to effectively cross-examine a

key state witness." Ibid. Accordingly, the court

reversed without reaching respondent’s additional

claim that Robillard’s testimony was inadmissible

under the pertinent Delaware Rules of Evidence.

We now reverse the Delaware Supreme Court’s

holding that Agent Robillard’s inability to recall the

method whereby he arrived at his opinion rendered

the admission of that opinion violative of

respondent’s “294 rights under the Confrontation

Clause.

11

This Court’s Confrontation Clause cases fall into

two broad categories: cases involving the admission

of out-of-court statements and cases involving
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restrictions imposed by law or by the trial court on

the scope of cross-examination. The first category

reflects the Court’s longstanding recognition that the

"literal right to ’confront’ the witness at the time of

trial forms the core of the values furthered by the

Confrontation Clause." Califomia v. Green, 399

U.S. 149, 157, 90 S.Ct. 1930, 1934, 26 L.Ed.2d

489 (1970). Cases such as Ohio v. Roberts, 448

U.S. 56, 100 S.Ct. 2531, 65 L.Ed.2d 597 (1980),

and Dutton v. Evans, 400 U.S. 74, 91 S.Ct. 210, 27

L.Ed.2d 213 (1970), gave rise to Confrontation

Clause issues "because hearsay evidence was

admitted as substantive evidence against the

defendants." Tennessee v. Street, 471 U.S. 409,

413, 105 S.Ct. 2078, 2081, 85 L.Ed.2d 425 (1985).

Cf. Bruton v. United States, 391 U.S. 123, 88 S.Ct.

1620, 20 L.Ed.2d 476 (1968).

*19 The second category of cases is exemplified

by Davis v. Alaska, 415 U.S. 308, 318, 94 S.Ct.

1105, 1111, 39 L.Ed.2d 347 (1974), in which,

although some cross-examination of a prosecution

witness was allowed, the trial court did not permit

defense counsel to "expose to the jury the facts from

which jurors, as the sole triers of fact and

credibility, could appropriately draw inferences

relating to the reliability of the witness." As the

Court stated in Davis, supra, at 315, 94 S.Ct., at

1110, "[c]onfrontation means more than being

allowed to confront the witness physically."

Consequently, in Davis, as in other cases involving

trial court restrictions on the scope of cross-

examination, the Court has recognized that

Confrontation Clause questions will arise because

such restrictions may "effectively emasculate the

right of cross-examination itself. " Smith v. Illinois,

390 U.S. 129, 131, 88 S.Ct. 748, 750, 19 L.Ed.2d

956 (1968).

This case falls in neither category. It is outside

the first category, because the State made no attempt

to introduce an out-of—court statement by Agent

Robillard for any purpose, let alone as hearsay.

Therefore, the restrictions the Confrontation Clause

places on "the range of admissible hearsay,"

Roberts, supra, at 65, 100 S.Ct., at 2538, are not

called into play.

[1] The second category is also inapplicable here,

for the trial court did not limit the scope or nature of

defense counsel’s cross-examination in any way.

The Court has recognized that "the cross-examiner is

Page 3

not only permitted to delve into the witness’ story to

test the witness’ perceptions and memory, but [also]

allowed to impeach, i.e., discredit, the witness."

Davis, 415 U.S., at 316, 94 S.Ct., at 1110. But it

does not follow that the right to cross-examine is

denied by the State whenever the witness’ lapse of

memory impedes one method of discrediting him.

Quite obviously, an expert witness who cannot

recall the basis for his opinion invites the jury to

find that his opinion is as unreliable as his memory.

That the defense might prefer the expert to embrace

a particular theory, which it is prepared to refute

with special vigor, is irrelevant. " ’The main and

essential purpose of confrontation is to secure *20

for the opponent the opportunity of cross-

examination.’ " Id., at 315-316, 94 S.Ct., at 1109-

10 (quoting 5 J. Wigmore, Evidence § 1395, p. 123

(3d ed. 1940) (emphasis in original». Generally

speaking, the Confrontation Clause guarantees an

opportunity for effective cross—examination, not

cross-examination that is effective in whatever way,

and to whatever extent, the defense might wish. See

Roberts, 448 U.S., at 73, n. 12, 100 S.Ct., at 2543,

n. 12 (even where the only opportunity the defense

has to cross-examine the declarant is at a

preliminary hearing, except in "extraordinary cases"

where defense counsel provided ineffective

representation at the earlier proceeding, "no inquiry

into ’effectiveness’ is required"). This conclusion is

confirmed by the fact that the assurances “295 of

reliability our cases have found in the right of cross-

examination are fully satisfied in cases such as this

one, notwithstanding the witness’ inability to recall

the basis for his opinion: the factfmder can observe

the witness’ demeanor under cross-examination, and

the witness is testifying under oath and in the

presence of the accused. See id., at 63, n. 6, 100

S.Ct., at 2537-38, 11. 6.

[2] We need not decide whether there are

circumstances in which a witness’ lapse of memory

may so frustrate any opportunity for cross-

examination that admission of the witness’ direct

testimony violates the Confrontation Clause. In this

case, defense counsel’s cross-examination of Agent

Robillard demonstrated to the jury that Robillard

could not even recall the theory on which his

opinion was based. Moreover, through its own

expert witness, the defense was able to suggest to

the jury that Robillard had relied on a theory which

the defense exp'ert considered baseless. The

Confrontation Clause certainly requires no more
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than this.

Although Green, supra, involved a witness who

professed a lapse of memory on the stand, that case

lends no support to respondent. In pertinent part,

Green was a case in which a minor named Porter

informed a police officer of a transaction in which

he claimed Green supplied him with drugs. At trial,

Porter professed to be unable to recall how he

obtained *21 the drugs. The prosecution then

introduced Porter’s prior inconsistent statements as

substantive evidence. Green, 399 U.S., at 152, 90

S.Ct., at 1932. This Court held that "the

Confrontation Clause does not require excluding

from evidence the prior statements of a witness who

concedes making the statements, and who may be

asked to defend or otherwise explain the

inconsistency between his prior and his present

version of the events in question, thus opening

himself to full cross-examination at trial as to both

stories." Id., at 164, 90 S.Ct., at 1938. However,

the Court also concluded that, in the posture of that

case, it would be premature to reach the question

"[w]hether Porter’s apparent lapse of memory so

affected Green’s right to cross-examine as to make a

critical difference in the application of the

Confrontation Clause...." Id., at 168, 90 S.Ct., at

1940. In this connection, the Court noted that even

some who argue that "prior statements should be

admissible as substantive evidence" believe that this

rule should not apply to "the case of a witness who

disclaims all present knowledge of the ultimate

event," because "in such a case the opportunities for

testing the prior statement through cross-

exarnination at trial may be significantly

diminished." Id., at 169, n. 18, 90 S.Ct., at 1940-

41, n. 18 (citations omitted).

We need not decide today the question raised but

not resolved in Green. As Green’s framing of that

question indicates, the issue arises only where a

"prior statement," not itself subjected to cross-

examination and the other safeguards of testimony at

trial, is admitted as substantive evidence. Since

there is no such out-of-court statement in this case,

the adequacy of a later opportunity to cross-

examine, as a substitute for cross-examination at the

time the declaration was made, is not in question

here.

[3][4] Under the Court’s cases, then, Agent

Robillard’s inability to recall on the stand the basis

Page 4

for his opinion presents none of the perils from

which the Confrontation Clause protects defendants

in criminal proceedings. The Confrontation Clause

includes no guarantee that every witness called by

the *22 prosecution will refrain from giving

testimony that is marred by forgetfulness,

confusion, or evasion. To the contrary, the

Confrontation Clause is generally satisfied when the

defense is given a full and fair opportunity to probe

and expose these infirmities through cross-

examination, thereby calling to the attention of the

factfinder the reasons for giving scant weight to the

witness’ testimony. Accordingly, we hold that the

admission into evidence of Agent Robillard’s

opinion M296 did not offend the Confrontation

Clause despite his inability to recall the basis for

that opinion.

[5] The Delaware Supreme Court also appears to

have believed that the prosecution breached its

"serious obligation not to obstruct a criminal

defendant’s cross-examination of expert testimony,"

493 A.2d, at 963, seemingly because the

prosecution knew in advance that Agent Robillard

would be unable to recall the basis for his opinion

when he testified at trial. While we would agree

that Robillard’s testimony at the voir dire

examination must be taken to have alerted both the

prosecution and the defense to his lapse of memory,

see App. to Brief in Opposition A-l, we do not

think the prosecution was obliged to refrain from

calling Robillard unless it could somehow refresh

his recollection. Whether or not, under state law,

Robillard’s opinion should have been admitted into

evidence, nothing in the Federal Constitution

forbids the conclusion reached by the trial court in

this case: that the expert’s inability to recall the

basis for his opinion went to the weight of the

evidence, not its admissibility. See United States v.

Bastanipour, 697 F.2d 170, 176-177 (CA7 1982),

cert. denied, 460 U.S. 1091, 103 S.Ct. 1790, 76

L.Ed.2d 358 (1983). That being so, the

prosecution’s foreknowledge that its expert would

be unable to give the precise basis for his opinion

did not impose an obligation on it, as a matter of

due process, to refrain from introducing the expert’s

testimony unless the basis for that testimony could

definitely be ascertained. We need not decide

whether the introduction of an expert opinion with

no basis could ever be so lacking in reliability, and

so prejudicial, as to *23 deny a defendant a fair

trial. The testimony of Dr. DeForest, suggesting
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the actual basis for Robillard’s opinion and

vigorously disputing its validity, utterly dispels any

possibility of such a claim in this case.

The petition for certiorari is granted, the judgment

of the Delaware Supreme Court is reversed, and the

case is remanded to that court for further

proceedings not inconsistent with this opinion.

It is so ordered.

Justice MARSHALL dissents from this summary

disposition, which has been ordered without

affording the parties prior notice or an opportunity

to file briefs on the merits. See Maggio v. Fulford,

462 U.S. 111, 120-121, 103 S.Ct. 2261, 2265-66,

76 L.Ed.2d 794 (1983) (MARSHALL, J .,

dissenting); Wyrick v. Fields, 459 U.S. 42, 51-52,

103 S.Ct. 394, 397-98, 74 L.Ed.2d 214 (1982)

(MARSHALL, J. , dissenting).

Justice BLACKMUN would grant certiorari and

give this case plenary consideration.

Justice STEVENS, concurring in the judgment.

Summary reversal of a state supreme court’s

application of federal constitutional strictures to its

own police and prosecutors in novel cases of this

kind tends to stultify the orderly development of the

law. Because I believe this Court should allow state

courts some latitude in the administration of their

criminal law, [FNl] I voted to deny certiorari. Cf.

California v. Carney, 471 U.S. 386, 395, 105 S.Ct.

2066, 2071, 85 L.Ed.2d 406 (1985) (STEVENS, J .,

dissenting).

FNl. In California v. Green, 399 U.S. 149, 171, 90

S.Ct. 1930, 1941-1942, 26 L.Ed.2d 489 (1970),

THE CHIEF JUSTICE wrote separately "to

emphasize the importance of allowing the States to

experiment and innovate, especially in the area of

criminal justice." He correctly observed that

"neither the Constitution as originally drafted, nor

any amendment, nor indeed any need, dictates that

we must have absolute uniformity in the criminal

law in all the States." Id., at 171-172, 90 S.Ct., at

1941—42.

On the merits, I find the issue much closer to the

question reserved in California v. Green, 399 U.S.

149, 168-170, 90 S.Ct. 1930, 1940-41, 26 L.Ed.2d

Page 5

489 *24 (1970), than does the Court. The question

reserved in Green concerned the admissibility of an

earlier out-of-court statement by the witness Porter

of which Porter “297 disclaimed any present

recollection at the time of trial. [FN2] The question

decided by the Court today concerns the

admissibility of an earlier out-of-court conclusion

reached by a witness who disclaims any present

recollection of the basis for that conclusion. The

reasons for carefully reserving the question in Green

persuade me that this case should not be decided

without full argument. Nevertheless, because the

Court has granted certiorari and decided to act

summarily, because I am not persuaded that the

Federal Constitution was violated, and because the

State Supreme Court remains free to reinstate its

judgment on the basis of its interpretation of state

law, I reluctantly concur in the judgment.

FN2. "Whether Porter’s apparent lapse of memory

so affected Green’s right to cross-examine as to

make a critical difference in the application of the

Confrontation Clause in this case is an issue which

is not ripe for decision at this juncture“ (footnote

omitted). Id., at 168-169, 90 S.Ct., at 1940—41.

See also id., at 169, n. 18, 90 S.Ct., at 1940-41, n.

18.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Jack Lee SCROGGINS, Defendant—Appellant.

No. 90-2580.

United States Court of Appeals,

Seventh Circuit.

Argued Feb. 28, 1991.

Decided Aug. 2, 1991.

Defendant was convicted in the United States District Court, Central District

of Illinois, Richard Mills, J., of conspiracy to distribute cocaine and

was sentenced to 33 months in prison. Defendant appealed. The Court of

Appeals, Ripple, Circuit Judge, held that: (1) trial court did not abuse its

discretion in prohibiting defendant from questioning key government witness

regarding possible sex change operation; (2) there was sufficient evidence

that defendant was integral part of cocaine distribution conspiracy to support

his conviction; (3) evidence did not establish that defendant agreed to be

involved only in small—scale sales such that 140 grams of cocaine involved in

final transaction before his arrest could not be considered in sentencing;

but (4) record of sentencing proceedings left uncertain whether sentencing
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increased to 20 because of his possession of a firearm. His criminal history

category was I, resulting in a sentencing range of thirty—three to forty—one

months. The court sentenced Mr. Scroggins to thirty—three months.

II

ANALYSIS

A. Challenges to Conviction

1. Pretrial motions

[1] In his brief, Mr. Scroggins touches on several alleged errors by the

district court in its handling of the pretrial motions concerning NA’s possible

sex change operation. In essence, his position is that the district court

abused its discretion by foreclosing potential avenues of impeachment of NA, a

key witness against Mr. Scroggins. He acknowledges, however, that "the sexual

orientation of a witness generally will not be the subject of proper

impeachment." Appellant’s Br. at 28 (citing United States v. Colyer, 571

F.2d 941, 946 n. 7 (5th Cir.) (homosexual orientation irrelevant to

credibilitY), cert. denied, 439 U.S. 933, 99 S.Ct. 325, 58 L.Ed.2d 328

(1978); Fed.R.Evid. 608). Mr. Scroggins insists *421 that he "sought to

inquire of [NA] as to her sexual identity not for the purposes of impugning her

moral character but rather to determine whether she was masquerading as a woman

when she in fact was not." Id. at 28—29.

We find no abuse of discretion on the record before us. The district
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court is authorized to "exercise reasonable control over the mode and order of

interrogating witnesses and presenting evidence so as to ... protect witnesses

from harassment or undue embarrassment." Fed.R.Evid. 611(a). Even if we were

to acknowledge that NA's sexual identity had any potential relevance to her

credibility, we would not conclude that the court erred in protecting NA from

the much more obvious potential of such harassment and embarrassment. [FNl]

Furthermore, Mr. Scroggins had ample opportunity to attack NA’s credibility on

other, more relevant, grounds. For example, on cross—examination, NA

acknowledged that her recommended sentence pursuant to her plea agreement was

contingent on her testifying against Mr. Scroggins——the only remaining

defendant who had not pled guilty or had charges dismissed. With such obvious

impeachment material available to Mr. Scroggins, the district court certainly

was not obligated to permit a line of questioning that was more likely to

distract the jury than to inform it of relevant evidence.

FNl. Cf. United States v. Masters, 924 F.2d 1362, 1368 (7th Cir.) (no

reversible error when district court limited cross—examination concerning

witness’ acknowledged habit of wearing women’s underwear in case in which

female victim’s body had been found without panties; details of the

"fetish would have been spicy, but peripheral to the issues because there

was no suggestion that violence was an aspect of the fetish"), cert.
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denied, ——— U.S. ————, 111 S.Ct. 2019, 114 L.Ed.2d 105 (1991). The

cross—examination prohibited in regards to NA’s sexual identity was much

more peripheral than the cross—examination that this court held properly

limited in Masters.

2. Sufficiency of evidence

Mr. Scroggins contends that the goVernment failed to present sufficient

evidence to sustain his conviction for conspiracy to distribute cocaine. As

this court has noted many times, those who raise sufficiency of evidence

challenges bear a "heavy burden." E.g., United States V. Valencia, 907 F.2d

671, 676 (7th Cir.1990). "The test is whether, after viewing the evidence in

the light most favorable to the government, ’any rational trier of fact could

have found the essential elements of the crime beyond a reasonable doubt.’ "

United States v. Pritchard, 745 F.2d 1112, 1122 (7th Cir.1984) (quoting

Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560

(1979) (emphasis in original)); accord United States v. Lamon, 930 F.2d

1183, 1190 (7th Cir.1991).

[2][3][4] As Mr. Scroggins acknowledges, a defendant indicted for conspiracy

also may be convicted on an aiding and abetting theory. See United States

v. Galiffa, 734 F.2d 306, 312 (7th Cir.1984). Because the jury was so

instructed, we shall examine the evidence in terms of aiding and abetting
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UNITED STATES of America, Appellee,

v.

Evonna Victoria JOHNSON, Appellant.

No. 91-3694.

United States Court of Appeals,

Eighth Circuit.

Submitted May 12, 1992.

Decided July 10, 1992.

Defendant was convicted of possession with intent

to distribute cocaine base after jury trial in the

United States District Court for the District of

Minnesota, Paul A. Magnuson, J. Defendant

appealed. The Court of Appeals, Wollman, Circuit

Judge, held that: (1) disallowing cross-examination

of police witness for impeachment purposes on

collateral issue of internal police investigation

resulting in officer’s suspension was not abuse of

discretion; (2) disallowing cross-examination of

prosecution witnesses about investigation of

defendant’s estranged husband to demonstrate

motive for officers to testify falsely against

defendant was not abuse of discretion; and (3)

exclusion of evidence of potential penalty

codefendant faced by claiming it was she who had

thrown crack cocaine out window and not defendant

was not abuse of discretion.

Affirmed.

[1] WITNESSES @ 330(3)

410k330(3)

Disallowing questioning of police witness for

impeachment purposes on collateral issue of internal

police investigation as result of which officer had

been suspended from police department was not

abuse of discretion; evidence of officer’s internal

suspension was totally unrelated to issues involved

in trial of defendant on drug charges. Fed.Rules

Evid.Rule 608(b), 28 U.S.C.A.

[2] WITNESSES (b 331.5

410k33 1 .5

Formerly 410k3311/2

Rules of evidence do not permit specific instances of

witness’ conduct to be proved by extrinsic evidence;

to extent that such evidence is ever admissible,

Page 1

introduction of extrinsic evidence to attack

credibility is subject to discretion of trial court.

Fed.Rules Evid.Ru1e 608(b), 28 U.S.C.A.

[3] WITNESSES «a: 331.5

410k331.5

Formerly 410k3311/2 ‘

Results of investigations of internal affairs of police

departments are not in all cases inadmissible for

impeachment purposes; there may be situations in

which evidence from such internal investigations

will bear heavily on credibility of testifying police

officer, and, in such situations, district court should

deem itself free to allow such inquiries during cross-

examination.

[4] WITNESSES 4:: 330(3)

410k330(3)

Disallowing cross-examination of prosecution

witnesses about investigation and prosecution of

defendant’s estranged husband to demonstrate

motive for officers to testify falsely against

defendant was not abuse of discretion; investigation

and prosecution of husband was based upon search

of residence different from that search in defendant’s

case, and officers’ reports regarding arrest of

defendant had already been filed and testimony

before grand jury had already been given at time

suppression order was entered in case against

husband in another court.

[5] WITNESSES Q): 318

410k318

Excluding evidence of potential penalty codefendant

faced by claiming that it was she, rather than

defendant who had thrown crack cocaine out

window to bolster codefendant’s credibility in

defendant’s trial was not abuse of discretion.

Fed.Rules Evid.Rule 804(b)(3), 28 U.S.C.A.

*765 Michael W. McNabb, Burnsville, Minn.,

argued, for appellant.

Margaret T. Burns, Minneapolis, Minn., argued,

for appellee.

Before RICHARD S. ARNOLD, Chief Judge,

BRIGHT, Senior Circuit Judge, and WOLLMAN,

Circuit Judge.

WOLLMAN, Circuit Judge.
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Evonna V. Johnson appeals from her conviction

for possession with intent to distribute *766 cocaine

base, in violation of 21 U.S.C. 841(a)(1). We

affirm.

I.

On February 13, 1991, Minneapolis police

officers executed a search warrant at Johnson’s

residence. The first officer to enter the residence

testified that he saw two black females-Johnson and

Demellon Horton--in the home. After the officers

entered the home, Johnson was seen running into the

bedroom and throwing a red pantyhose bag out of

the window.

The police seized the red bag, which contained

thirteen grams of cocaine base, and arrested

Johnson. Following her conviction, Johnson was

sentenced to 120 months’ imprisonment. She now

appeals from three evidentiary rulings made by the

district court.

11.

"The admissibility of evidence is primarily a

determination to be made by the district court ...,

and [we] will not substitute its judgment unless there

has been an abuse of discretion." United States v.

Abodeely, 801 F.2d 1020, 1022 (8th Cir.1986)

(citation omitted).

[1] Johnson first argues that the district court

abused its discretion by excluding evidence that one

of the government’s witnesses, Officer Doran, had

been suspended from the police department for three

days without pay in May 1991 for having left in-

service training without permission, having worked

on an off-duty job during a period of in-service

training, and having lied to his supervisor about

when he had reported to the off-duty job. Defense

counsel sought to introduce the letter of suspension,

pursuant to Federal Rule of Evidence 608(b), to

impeach Doran’s credibility. [FNl] The district

court refused to admit the letter and refused to allow

defense counsel to cross-examine Doran about the

substance of the letter.

FNl. Although the record does not reflect defense

counsel’s offer of the letter of suspension, we

accept counsel’s representation that he offered it

under Rule 608(b).

Page 2

[2] Federal Rule of Evidence 608(b) does not

permit specific instances of a witness’ conduct to be

proved by extrinsic evidence. United States v.

Martz, 964 F.2d 787, 788-89 (8th Cir.1992). "The

purpose of barring extrinsic evidence is to avoid

mini-trials on peripherally related or irrelevant

matters." [FN2] Id. To the extent that such

evidence is ever admissible, the introduction of

extrinsic evidence to attack credibility is subject to

the discretion of the trial court. Id. at 788-89;

United States v. Capozzi, 883 F.2d 608, 615 (8th

Cir.1989), cert. denied, 495 US. 918, 110 S.Ct.

1947, 109 L.Ed.2d 310 (1990). Given the broad

discretion granted to the trial court and Rule

608(b)’s stricture against the introduction of such

evidence, we conclude that the district court did not

err in refusing to admit the letter of suspension.

FN2. The government states that it would have

offered evidence to show that Doran was

exonerated on the charges contained in the letter

and that thus there would have been a "mini—trial"

on this collateral issue.

Although Rule 608(b) states that specific instances

of past conduct "may, however, in the discretion of

the court, be inquired into on cross-

examination," the district court did not allow

defense counsel to inquire into the circumstances

surrounding Doran’s suspension. The district court

did, however, allow the prosecution to impeach Ms.

Horton, who testified that it was she who threw the

cocaine base out of the window, with a pending

charge of giving a false name to a police officer.

Defense counsel objected to the government’s

attempt to impeach Ms. Horton with the testimony

that she had given a false name to the police,

arguing that that evidence should be ruled

inadmissible in view of the district court’s earlier

ruling prohibiting cross-examination regarding

Doran’s suspension. The district court resolved the

apparent inconsistency by concluding that the two

situations did not "fall in the same category." The

court noted that when the police questioned Horton

at Johnson’s residence, she gave them a false name;

when *767 the police arrested Horton on another

occasion, she gave the police a false name. The

district court determined that evidence of Doran’s

internal suspension, in contrast, was "totally

unrelated" to the issues involved in Johnson’s trial.
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As an additional reason for its ruling, the district

court stated that "[i]nternal affairs investigations

must, need to and have to reside within police

departments." The court added that "a minor

investigation report, should not be the public

subject of cross examination of the witness at every

time that he testifies [after] making an arrest. "

[3] We conclude that the district court did not

abuse its discretion by disallowing questioning on

the collateral issue of the internal police

investigation. See Martz, at 788-89. We do not

concur, however, in the district court’s observation

that the results of the investigations of the internal

affairs of police departments must in all cases be

ruled inadmissible for impeachment purposes.

There may indeed be situations in which evidence

from such internal investigations will bear heavily

on the credibility of a testifying police officer. In

such situations, a district court should deem itself

free to allow such inquiries during cross-

examination.

[4] Johnson next argues that the district court

erred by excluding evidence that would have

established a motive for the police officers to testify

falsely against her. Johnson sought to cross-

examine prosecution witnesses about the

investigation and prosecution of Johnson’s estranged

husband, Richard McElrath. Defense counsel

sought to demonstrate that the police department’s

desire to insure McElrath’s conviction was intense

enough to provide a motive for the officers to testify

falsely against Johnson for the purpose of coercing

her into cooperating with them in the case against

McElrath. After hearing defense counsel’s offer of

proof, the district court determined that this

evidence was irrelevant.

Having reviewed the record, we conclude that the

district court did not abuse its discretion by

excluding this evidence. Among other things, the

investigation and prosecution of McElrath was based

upon a search of a residence different from that

searched in the present case. Additionally,

McElrath was already in federal custody at the time

Johnson’s house was searched and she was arrested.

Although evidence against McElrath was later

suppressed by another court, the officers’ reports

regarding their arrest of Johnson had already been

filed and their testimony before the grand jury

already given at the time the suppression order was

Page 3

entered. Thus, their search of Johnson’s residence

and their account of the circumstances of her arrest

could not have been motivated by any perceived

need for further evidence against McElrath.

[5] Finally, Johnson argues that the district court

abused its discretion by excluding evidence of the

potential penalty Ms. Horton faced by claiming that

it was she who had thrown the crack out of the

window. By establishing that Ms. Horton was

aware that the penalty for possessing thirteen grams

of crack was a sentence of not less than five years’

imprisonment, Johnson sought to bolster Ms.

Horton’s credibility, on the assumption that no one

would expose herself to that severe a penalty unless

she had in fact committed the act giving rise to that

penalty. The district court sustained the

government’s objection to this line of questioning.

Although the district court might well have

decided to admit this proffered testimony, cf.

Fed.R.Evid. 804(b)(3) (statement tending to subject

declarant to criminal liability not excluded by

hearsay rule), we conclude that it did not abuse its

discretion by excluding this evidence.

We express our appreciation to appointed counsel

for his zealous efforts on Johnson’s behalf, both at

trial and on appeal.

The judgment of conviction is affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff—Appellee,

v.

Ibukun O. MAYOMI, Defendant—Appellant.

NO. 87—2658.

United States Court of Appeals,

Seventh Circuit.

Argued Nov. 10, 1988.

Decided May 1, 1989.

Defendant was convicted before the United States District Court for the

Northern District of Illinois, Harry D. Leinenweber, J., of one count of

attempted possession of heroin with intent to distribute, one count of

possession of heroin with intent to distribute, and seven counts of importation

of controlled substance. On his appeal, the Court of Appeals, Coffey, Circuit

Judge, held that: (1) detention of defendant's mail which was received at

private mail box service was justified by FBI agent’s reasonable suspicion that

mail contained heroin; (2) length of time letters were held prior to issuance

of search warrant was reasonable; and (3) district court did not abuse its

discretion in precluding cross—examination regarding identity of informant who

initially contacted the FBI with information that accidentally opened envelope
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defendant lacks sufficient facts to support his speculative assertion that

St. John’s veracity should be called into question. In any event, we agree

with the statement of the Tenth Circuit that:

"the Supreme Court’s decision in Roviaro v. United States, 353 U.S. 53,

59, 77 S.Ct. 623, 627, 1 L.Ed.2d 639 (1957), ... acknowledged the public’s

interest in protecting the identity of confidential informants in order to

encourage the flow of information necessary in criminal prosecutions....

[T]he public’s interest, as recognized in Roviaro, imposes prOcedural

requirements and evidentiary burdens on a defendant who requests the

disclosure of the confidential informant."

United States v. Bloomgren, 814 F.2d 580, 584 (10th Cir.1987). Because

the defendant failed to comply with the procedural requirements set forth

in Franks, supra, he has waived the issue on appeal. We refuse to

consider his attack on the search warrant in the context of his argument

that the district court abused its discretion in limiting the cross—

examination of the government witnesses.

[4] We reach a similar conclusion regarding the defendant’s contention

that the district court erred in precluding cross—examination of Ashton on his

relationship with Agent St. John in investigations prior to the present case.

"[T]he decision to not allow cross—examination of a witness concerning
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investigations other than those related to the case on trial falls within the

discretion of the district court." Silva, 781 F.2d at 110 (citing United

States v. Murphy, 768 F.2d 1518, 1536 (7th Cir.1985), cert. denied, 475 U.S.

1012, 106 S.Ct. 1188, 89 L.Ed.2d 304 (1986)).

In this case, the district judge ruled not to allow questioning about Ashton’s

relationship with St. John in previous FBI investigations because defense

counsel failed to establish that such questioning was either necessary or

relevant to the real issues in the case: namely, whether the defendant

knowingly attempted to possess, possessed and imported heroin. Both at trial

and on appeal the defendant argues that this line of questioning was relevant

and necessary because the absence of information on Ashton’s prior relationship

with the FBI made it impossible for the jury to reach an informed decision

regarding Ashton's credibility. We disagree.

The Supreme Court, in Delaware v. Fensterer, 474 U.S. 15, 20, 106 S.Ct.

292, 295, 88 L.Ed.2d 15, 19 (1985) (per curiam ), stated that "the

Confrontation Clause guarantees an opportunity for effective cross—examination,

not cross—examination that is effec 1ve in w atever way, and to whatever

extent, the defense might wish." (Emphasis in original). The record reflects

that Mayomi's attorney cross—examined Ashton extensively on his encounters with

*1057 the defendant at Scanner Services, the details of how and when he

accidentally cut open the first envelope found to contain brown heroin, and his
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subsequent cooperation with the FBI in its investigation of the defendant.

From our review of the record we are convinced that the district court

afforded the defendant ample opportunity to elicit sufficient information from

Ashton concerning his involvement in this case such that the jury could make an

informed decision regarding his credibility as a witness. [FN9] The question

of whether Ashton had been involved in previous FBI investigations was, at

best, only marginally relevant to the central issues in this case and a sojourn

into this matter would have served only to confuse the jury on those issues.

[FN10] As Delaware v. Van Arsdall, supra, teaches, a district court has

wide latitude to impose reasonable limits on cross—examination based on

concerns of this nature. Accordingly, we hold that it was not an abuse of

discretion for the district court to preclude cross—examination of Ashton on

t is issue.

FN9. In fact, as we noted in note 3, supra, Mayomi’s attorney failed to

take full advantage of the opportunity he had by failing to ask Ashton

whether he had cut open the first envelope at the direction of the FBI.

FNlO. We note that the defendant’s attempt to challenge the veracity of

Ashton, as well as that of the government on a matter that should have been

brought to the attention of the court in a Franks motion, see supra note
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8, was nothing more than an attempt to confuse the jury on the real issues

set for trial——namely, whether the defendant knowingly possessed, attempted

to possess, and imported heroin. We caution trial counsel that such

"fishing expeditions" are not viewed favorably by this court. Given the

already overcrowded dockets of the federal judiciary, if the defendant

actually had information that Ashton had been involved in previous FBI

investigations, he should have made a proper offer of proof in the district

court.

Even if we were to agree with the contention that the district court had

abused its discretion in limiting the scope of the defendant’s cross—

examination of Ashton, which we do not, the Supreme Court has held that

violations of the Confrontation Clause are subject to harmless error

analysis. Delaware v. Van Arsdall, 475 U.S. at 681, 106 S.Ct. at 1436, 89

L.Ed.2d at 684. In light of the overwhelming evidence against Mayomi regarding

his involvement in the importation and possession of heroin, we hold that any

error in limiting the defendant’s cross—examination of Ashton, with respect to

either the identity of the informant or Ashton’s previous involvement, if any,

in FBI investigations, was harmless.

IV.

The district court’s refusal to suppress the contents of the envelopes
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UNITED STATES, Appellee,

v.

Mushtaq MALH(, a/k/a Mushtaq Ahmed,

Defendant, Appellant.

No. 90-1549.

United States Court of Appeals,

First Circuit.

Heard Jan. 9, 1991.

Decided March 18, 1991.

Defendant was convicted in the United States

District Court for the District of Massachusetts,

Frank H. Freedman, Chief Judge, of conspiring to

import, and importing, heroin. Defendant appealed.

The Court of Appeals, Breyer, Chief Judge, held

that: (1) District Court was justified in forbidding

defendant to cross-examine key government

witnesses about one witness’ terrorist activities and

affiliation with radical organizations; (2)

government agent’s testimony about defendant’s

statements about prior involvement in smuggling

scheme was admissible; and (3) agent’s testimony

that he understood defendant to claim that he was

famous heroin smuggler was admissible.

Affirmed.

[1] WITNESSES (b 344(1)

410k344(1)

District court was justified in forbidding narcotics

defendant to ask key government witnesses about

one witness’ alleged terrorist activities and

affiliations with radical political groups,

notwithstanding defendant’s contentions that such

limitation prevented him from developing defense

theory--defendant merely "played along" with

witness in narcotics transaction in effort to get one

group’s money back and further revolutionary plot

to overthrow foreign govemment—-and that line of

questioning would also have helped to impeach

witness; defense theory was not clearly developed

at time of cross-examination or even during

defendant’s presentation of evidence, trial court

could have determined that impeachment value of

membership in radical organizations was small, and

questions about membership in such organizations

might introduce prejudicial, emotional issue into

trial that could distract jury.
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[1] WITNESSES (0: 344(2)

410k344(2)

District court was justified in forbidding narcotics

defendant to ask key government witnesses about

one witness’ alleged terrorist activities and

affiliations with radical political groups,

notwithstanding defendant’s contentions that such

limitation prevented him from developing defense

theory--defendant merely "played along" with

witness in narcotics transaction in effort to get one

group’s money back and further revolutionary plot

to overthrow foreign govemment--and that line of

questioning would also have helped to impeach

witness; defense theory was not clearly developed

at time of cross-examination or even during

defendant’s presentation of evidence, trial court

could have determined that impeachment value of

membership in radical organizations was small, and

questions about membership in such organizations

might introduce prejudicial, emotional issue into

trial that could distract jury.

[2] WITNESSES (b 267

410k267

Trial judge has wide latitude to impose limits on

cross—examination in order to avoid prejudice,

confusion, and unnecessary waste of time;

however, limits must be reasonable, i.e., limits must

not prevent defendant from providing jury with

essential information about key events and sufficient

information to make discriminating appraisal of

witness’ motives and possible bias.

[2] WITNESSES (p 363(1)

410k363(1)

Trial judge has wide latitude to impose limits on

cross-examination in order to avoid prejudice,

confusion, and unnecessary waste of time;

however, limits must be reasonable, i.e., limits must

not prevent defendant from providing jury with

essential information about key events and sufficient

information to make discriminating appraisal of

witness’ motives and possible bias.

[3] CRIMINAL LAW or.» 374

1 10k374

Government agent’s testimony about story defendant

had told him about his prior involvement in heroin-

smuggling scheme was admissible for impeachment

purposes as prior inconsistent statement inasmuch as

defendant had testified that he had not previously

smuggled heroin; therefore, defendant did not have
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viable claim that testimony only improperly served

to show defendant’s bad character. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[3] WITNESSES (p 379(2)

410k379(2)

Government agent’s testimony about story defendant

had told him about his prior involvement in heroin-

smuggling scheme was admissible for impeachment

purposes as prior inconsistent statement inasmuch as

defendant had testified that he had not previously

smuggled heroin; therefore, defendant did not have

viable claim that testimony only improperly served

to show defendant’s bad character. Fed.Rules

Evid.Rule 404(b), 28 U.S.C.A.

[4] CRIMINAL LAW (#9 369.2(1)

110k369.2(1)

Rule forbidding introduction of evidence that is

relevant only because it shows bad character permits

introduction of evidence that shows bad character

when evidence is introduced for other, legitimate

reasons. Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[5] CRIMINAL LAW («in 1038.3

110k1038.3

Trial court’s failure to provide limiting instruction

sua sponte in connection with witness’ testimony

about defendant’s prior inconsistent statement was

not plain error.

[6] CRIMINAL LAW (a: 419(2.20)

110k419(2.20)

Government agent’s testimony that he believed that

"black prince" who defendant claimed to be was

famous heroin smuggler did not amount to hearsay

about what others had told agent, and instead was

admissible to throw light on agent’s state of mind

when defendant asserted that he was "black prince. "

[7] WITNESSES (a? 386

410k386

Questions of narcotics defendant about conference of

law enforcement officers that purportedly involved

discussions of defendant’s narcotics trafficking, and

about defendant’s bragging that he knew everything

that was said at conference, were proper in that

bragging was inconsistent with normal reaction of

person who had never been involved in narcotics

trafficking as defendant had testified and

information about nature of conference was needed

to explain questions.
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[7] WITNESSES (W 388(5)

410k388(5)

Questions of narcotics defendant about conference of

law enforcement officers that purportedly involved

discussions of defendant’s narcotics trafficking, and

about defendant’s bragging that he knew everything

that was said at conference, were proper in that

bragging was inconsistent with normal reaction of

person who had never been involved in narcotics

trafficking as defendant had testified and

information about nature of conference was needed

to explain questions.

*18 Dana Alan Curhan, Boston, Mass., by

Appointment of the Court, for defendant, appellant.

Kevin O’Regan, Asst. US Atty., with whom

Wayne A. Budd, US Atty., was on brief, Boston,

Mass., for appellee.

Before BREYER, Chief Judge, ALDRICH and

TORRUELLA, Circuit Judges.

BREYER, Chief Judge.

Mushtaq Malik appeals his convictions for

conspiring to import, and importing, heroin. 21

U.S.C. §§ 952(a), 963; 18 U.S.C. § 2. He makes

several evidence-related claims, the most important

of which concerns limitations the trial judge

imposed on Malik’s counsel’s efforts to impeach a

key witness through cross-examination about the

witness’s past activities involving the Palestine

Liberation Organization, the Jordanian government,

and the FBI. After reading the entire record, we

conclude that all Malik’s claims are without legal

merit, and we affirm the convictions.

1.

Facts ‘

The govemment’s evidence consisted primarily of

taped phone conversations between Malik and

Malik’s coconspirator Samir Houchaimi, the

testimony of Samir Houchaimi, and the testimony of

Drug Enforcement Administration Agent William

Powers. On the basis of those tapes and *19 that

testimony, a jury might reasonably have found facts

such as the following:

In late 1986 or early 1987 Malik and Samir

Houchaimi met in Karachi, Pakistan, and discussed
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heroin trading. In September 1987 they agreed

upon a heroin smuggling scheme: Malik was to

advance the necessary money and to make eight

kilograms of heroin available in Cyprus; Houchaimi

was to smuggle the heroin into the United States and

sell it. Soon thereafter Malik telephoned his source

in Northern Pakistan (named Zahir Shah), identified

himself as the "Black Prince," and ordered eight

kilograms of heroin. Houchaimi went to Northern

Pakistan, met Shah, paid him $6000 and took the

heroin (in suitcases with false sides) to Malik’s

house in Karachi. Malik then had it transferred to

the nearby house of his associates, Kassim and

Muneera Ghaffar. Muneera Ghaffar then brought

seven kilograms of the heroin to Cyprus where she

gave it to Houchaimi, who had come to Cyprus

separately.

On January 24, 1988, Houchaimi flew to the

United States with 2.2 kilograms of heroin hidden in

his luggage. He smuggled the heroin through

customs in New York, flew on to Chicago, returned

the next day to New York, and spent the next two

weeks trying to sell the heroin. Eventually, he

phoned a man he had met in prison who agreed to

buy the heroin and asked Houchaimi to come to

Springfield, Massachusetts, to deliver it. On

February 6, 1988 Houchaimi went to Springfield,

where he was arrested with the 2.2 kilograms of

heroin. Houchaimi then confessed all and agreed to

co-operate with the government.

At the government’s request Houchaimi repeatedly

phoned Malik and tried to lure him into meeting

with Drug Enforcement Administration Agent

Powers who, pretending to be an underworld figure

called "Costa," supposedly would pay for

Houchaimi’s heroin and offer to buy more. The

highly incriminating taped phone calls reveal Malik,

for example, complaining about Houchaimi’s

tardiness in paying for the 2.2 kilograms of heroin

(Malik said Shah was pressuring him for money),

speaking at length about large heroin and hashish

shipments (apparently using codewords such as

"jackets" to refer to the shipments), and asking

Houchaimi to explain his arrest (which Houchaimi

said concerned only minor immigration offenses).

Malik refused to travel to the United States or to

Europe, but he agreed to meet "Costa" in Rio de

Janeiro.

Malik met with "Costa" (Agent Powers) and
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"Costa’s bodyguard" (another agent) in Rio on

March 29, 1988. "Costa" showed Malik $200,000

in cash. Malik told “Costa" he was the "Black

Prince," he talked to "Costa" about the heroin in

Cyprus, and he discussed plans for future shipments.

After the meeting ended, Brazilian police arrested

Malik and sent him to the United States for trial.

11.

Limitations on Cross-Examination

[1] Malik argues that the district court should not

have limited his counsel’s cross-examination of the

government’s two key witnesses (Houchaimi and

Powers) by forbidding him to ask them about

Houchaimi’s terrorist activities and related

affiliations with the Palestine Liberation

Organization and other organizations. He says that

the limitation prevented him from developing the

theory of his defense. That theory explained his

conduct and the tape recordings by arguing that he

and Houchaimi were members of a group trying to

overthrow the President of Pakistan, that Houchaimi

had run off with $500,000 of the group’s money,

and that he (Malik) was simply playing along with

Houchaimi, pretending to agree with his remarks

about drug smuggling and bragging in front of

"Costa" (following to a script supplied by

Houchaimi’s son), all in order to get back the

group’s money and to further the revolutionary plot.

Malik adds that the line of questioning would also

have helped impeach Houchaimi.

[2] The legal question is whether or not the trial

judge exceeded his powers to limit cross-

examination in order to avoid prejudice, confusion,

and unnecessary waste of time. A trial judge has

"wide latitude" to *20 impose such limits. See

United States v. Twomey, 806 F.2d 1136, 1139 (1st

Cir.1986) ("a trial judge retains wide latitude to

impose reasonable limits [on cross-examination] in

order to avoid prejudice to a party or confusion of

the issues") (citing Delaware v. Van Arsdall, 475

U.S. 673, 679, 106 S.Ct. 1431, 1435, 89 L.Ed.2d

674 (1986)). But, those limits must be reasonable,

which is to say that they must not prevent the

defendant from providing the jury with essential

information about key events and sufficient

information to make a "discriminating appraisal" of

a witness’s motives and possible bias. See id. at

1140 (stating that a trial judge’s imposition of

restrictions will be reversed "only if the jury is left
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without ’sufficient information concerning formative

events to make a "discriminating appraisal" of a

witness’s motives and bias’ ") (quoting United

States v. Campbell, 426 F.2d 547, 550 (2d

Cir.1970)).

Our reading of the record convinces us that the

district court, in this case, acted well within the

scope of its lawful powers, for the following

reasons. First, in context, at the point Malik’s

counsel tried to pursue the cross-examination in

question, its relevance was not clear. After the

event, and particularly in his brief in this court,

counsel has argued that Malik’s story amounted to a

claim that he was playing along with Houchaimi and

that he really did not intend to smuggle drugs. At

the time of cross-examination, however, and in his

offer of proof, he had not developed the theory very

clearly. Indeed, he seemed to be saying either that

Malik wanted to show that he had engaged in drug

smuggling in order to get back the money that

Houchaimi allegedly took from the revolutionary

group, or perhaps that Houchaimi was lying to get

revenge on Malik for reasons arising from some past

association.

Counsel’s offer of proof consisted of the

following:

MR. FERRARONE [Malik’s counsel]: My

defense is going to be, while my client was in

prison, [Houchaimi] made many many

representations to him that he would involve

himself in the attempt to kill Zia ul Haq, and that

is the reason why my client became involved with

this man, because my client was particularly

interested in that and produced a large amount of

money from many people in order to see this

particular thing.

That is why I need to involve myself in this PLO

business and I am not fishing, Your Honor. I

have an actual theory of defense that I need to

present and that what happened was he took the

money from a lot of people and he used it on

drugs, and my client, realizing that he had been

involved with this person, thought that the only

way he was going to receive any money back and

being able to repay the sixteen people who were

involved in this thing, was to do anything he

could to get the money back.

This is the theory in a nutshell, and if I don’t get

the opportunity to cross examine him on this, I

will never be able to adequately present this
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defense.

Tr. Vol. III, p. 75. The trial court’s response to

this offer indicates that the court understood this

story merely as a recital of events leading up to the

conspiracy to import heroin, rather than a version of

events under which Malik never formed an intention

to conspire to import heroin. The court stated:

Why don’t you simply ask him one point blank

question, as a result of previous relations with

Mr. Malik did he attempt to get involved in this

particular conspiracy.

Id. If this was a misimpression, counsel for Malik

made no attempt to correct it; instead, after one

more attempt to ask Houchaimi about a conspiracy

to harm Zia ul Haq, to which an objection was

sustained, he asked the following question:

As a result of your previous relations with Mr.

Malik did you attempt to get him involved in a

conspiracy to bring heroin into the United States

so that, if caught, you could seek revenge against

him for any previous relationships you may have

had with him in the past?

Tr. Vol. III, p. 76. Houchaimi answered “Sir, Your

Honor, I swear to God that my relationship with

Mr. Malik was pure heroin and that is it." Id. The

cross-examination *21 then went on to other,

unrelated matters.

Not only did counsel for Malik not make clear

during his cross-examination of Houchaimi that

Malik’s defense would be that he never intended to

smuggle drugs, he did not make it clear later in the

trial either. During Malik’s presentation of

evidence, counsel continued to argue that Malik’s

defense was that he had smuggled drugs in order to

recover the stolen money. He told the jury, for

example:

So that in a nutshell is what Mr. Malik’s

testimony is going to be about. He is not going to

argue to you, ladies and gentlemen, that at some

point he didn’t--at some point--at any point he

never knew there was--that Mr. Colonel

Houchaimi was involved in trafficking drugs.

Because he did know that, and he’s going to say

he did know that. But he is going to tell you that

he had an absolute necessity, he had absolute

justification that he had to seize this opportunity,

because this was going to be his one and only

opportunity to get out of that country, and to

attempt to at least recover some of the enormous

funds that they had given to the Pakistan--that

they had given to Colonel Houchaimi to effect the
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job that Colonel Houchaimi had promised to do.

Tr. Vol. IV, p. 74. Moreover, Malik testified as

follows:

Q. At any point while you were in prison with

him, did you have a discussion with Mr.

Houchaimi regarding the transportation of heroin

to the United States for sale?

A. Absolutely not. We don’t believe in this

thing. We don’t believe in heroin because we

don’t like it. And we don’t do it.

Q. But sir, you will admit that you were involved

in dealing with heroin in the course of this

transaction; is that correct?

A. It didn’t leave me any choice. It was a matter

of life and death. It was a matter of life and death

of those political people. They were being

involved because of my poor judgment. And I

had no other choice except to talk to get in touch

with him.

Tr. Vol. IV, pp. 118-19. Finally, counsel, in his

closing statement, added:

MR. FERRARONE: Finally I just ask you to

take a look at the testimony of Mr. Malik

himself. You heard him tell me to sit down. No,

no, I will explain...

And he addressed you frontly and he said this is

why I did it. This is why I did it. I was pressed

from both sides. I was pressed by Colonel--

pressed by General Zia, and I was pressed by my

own people. I had given Colonel Houchaimi half

a million dollars to do a job, a political job. That

you and I know quite well Colonel Houchaimi is

undoubtedly capable of doing.

Tr. Vol. V1, p. 135. Since "motive"—-at least a

"recovery-of—stolen-funds motive"--is not ordinarily

a defense to a drug-smuggling charge, and since

counsel did not clearly explain any more direct

connection, we believe the district court could

reasonably have considered that the proposed line of

questioning lacked significant probative value for

the defense.

Second, the trial court could reasonably have

thought that the added impeachment value of the

"terrorist" organization membership questions was

small. Malik’s counsel had already elicited from

Houchaimi the facts that he had often smuggled

heroin into the United States; that he had previously

been arrested and convicted and obtained a

significantly reduced sentence in return for co-

operating with the government; that the government

had promised him significant leniency in return for
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his co-operation in the present case; and that he had

used aliases and false passports. The defense had

caught him lying about a phone call from Chicago to

New York; and it showed him to be highly evasive

about remembering extensive foreign travel all

documented in his passport. As we have noted, the

court permitted counsel to ask Houchaimi if he had

tried to involve Malik in drug smuggling to "seek

revenge" for a "previous relationship," which

Houchaimi denied. The court might reasonably

conclude *22 that, say, PLO membership was not

obvious proof of significantly worse character or

willingness to lie.

Third, at the same time, the court might

reasonably conclude that questions about

membership in the PLO or other revolutionary

groups would introduce a potentially prejudicial,

emotional issue into the trial that could distract the

jury from the evidence and facts directly related to

guilt or innocence of the crime with which Malik

was charged.

These three sets of considerations, taken together,

lead us to conclude that the trial court’s refusal to

permit Malik to cross-examine on this issue did not

violate Malik’s constitutional right to confront

witnesses, nor did it exceed the scope of a trial

court’s lawful trial-management powers. See

Delaware v. Van Arsdall, 475 US 673, 679, 106

S.Ct. 1431, 1435, 89 L.Ed.2d 674 (1986) ("trial

judges retain wide latitude insofar as the

Confrontation Clause is concerned to impose

reasonable limits on cross-examination based on

concerns about, among other things, harassment,

prejudice, confusion of the issues, the witness’

safety, or interrogation that is repetitive or only

marginally relevant").

111.

Other Issues

[3] 1. After Malik testified, the government called

back Agent Powers, who said, among other things,

that Malik (during the Rio meeting) had told him the

following story about his (Malik’s) previous

involvement in a heroin—smuggling scheme with two

men named Reaz Rage and Ahmed Abass:

Mr. Rage double-crossed Mr. Malik and Mr.

Abass and sold the heroin without their knowledge

to a foreign buyer, then told them that the heroin

had been seized by the Pakistani authorities.
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However, Mr. Malik found out about this, and he

and Mr. Abass decided that Mr. Rage should be

killed. And Mr. Abass in fact asked Mr. Malik if

he could have permission to kill Mr. Rage. As a

result of that, with Mr. Malik’s permission,

according to Mr. Malik, Mr. Abass went to the

hotel that Mr. Rage was staying and attempted to

enter the room. But was not let in. He then fired,

using a rifle, fired shots through the door,

severely wounded Mr. Rage.

When Mr. Malik found out about this and found

out Mr. Rage had not died as a result of the

attack, he immediately contacted an associate of

his in the military, and got Mr. Rage to a military

hospital so that he couldn’t be interviewed by the

local authorities. And when Mr. Rage recovered,

he advised Mr. Rage that if he ever returned to

Pakistan, he would have Mr. Abass finish the job.

Tr. Vol. VI, pp. 6-7. Malik argues that the

government used this "admission" to Powers to

show that he (Malik) had previously participated in

a bad act, which in turn helped to show his bad

character; and that Fed.R.Evid. 404(b) forbids the

government’s introduction of evidence for this

purpose.

[4] The short conclusive answer to this claim is

that Rule 404(b) forbids the introduction of evidence

that is "relevant only because it shows bad

character; " it permits the introduction of evidence

that shows bad character when a party introduces

that evidence for other, legitimate reasons. United

States v. Ferrer—Cruz, 899 F.2d 135, 137 (1st

Cir.1990) (citing numerous cases). Here, the

government introduced the evidence for a legitimate

purpose. Malik had testified that he was a kind of

"freedom fighter" who had not previously smuggled

heroin. He specifically testified, "We don’t believe

in heroin because we don’t like it. And we don’t do

it." Tr. Vol. IV, p. 119. Malik’s statement to

Powers is inconsistent with his previous testimony;

it amounts to a "prior inconsistent statement,"

admissible for impeachment purposes. See United

States v. Barrett, 539 F.2d 244, 254 (1st Cir.1976) (

"To be received as a prior inconsistent statement,

the contradiction need not be ’in plain terms. It is

enough if the proffered testimony, taken as a whole,

either by what it says or by what it omits to say,

affords some indication that the fact was different

from the testimony of the *23 witness whom it is

sought to contradict.’ ") (quoting Commonwealth v.

West, 312 Mass. 438, 440, 45 N.E.2d 260, 262
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(1942)). Therefore, it overcomes the hurdle of

Fed.R.Evid. 404(b). Moreover, the inconsistency

was an important one in the context of the trial, for

it showed that Malik had told Powers a story close

to the polar opposite of his trial testimony; and, for

that reason, we believe the trial court could

reasonably conclude that the statement’s "probative

value" outweighed its potential "prejudicial effect."

See United States v. Griffin, 818 F.2d 97, 101 (lst

Cir.) (an appellate court will reverse a trial court’s

Rule 403 determination only in "exceptional

circumstances"), cert. denied, 484 US. 844, 108

S.Ct. 137, 98 L.Ed.2d 94 (1987).

[5] Finally, as Malik now points out, he was

entitled to a limiting instruction, making clear how

the jury should use the testimony. However, Malik

did not ask for such an instruction. Counsel might

well have concluded that, in the context of the trial,

such an instruction would not prove very helpful.

In any event, whether a party wishes such an

instruction, or wishes to forego the instruction

(thereby calling less attention to the statement) is

primarily a matter for counsel to decide at trial.

And, we do not find the circumstances here so

special that the court’s failure to provide such an

instruction sua sponte amounted to "plain error."

The circumstances present in the two cases cited by

Malik were quite different. See United States v.

DeGeratto, 876 F.2d 576, 584 (7th Cir.1989)

(suggesting in dictum that even had certain evidence

been admissible under Rule 404(b), the trial court’s

failure to give a limiting instruction would have

been plain error); Dawson v. Cowan, 531 F.2d

1374, 1377 (6th Cir.1976) (finding plain error in

the failure to give a limiting instruction regarding

evidence of a prior conviction for attempted rape

where the defendant was facing both a principal

charge of attempted rape and a habitual offender

charge).

[6] 2. During the Rio meeting (a tape recording

of which the government played for the jury)

Powers said to Malik: "Your friend says you are

the Black Prince." Malik said he was. The

government then asked Powers (testifying live

before the jury) what he understood the "Black

Prince" to be. Over objection the district court

ruled that Powers "may testify what he believes it to

be. " And, Powers said "I believe the black prince to

be a very famous heroin smuggler." Tr. Vol. III, p.

144.
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Malik argues that Powers’s answer is inadmissible

hearsay, for it is not based on Powers’s previous

personal acquaintance with a famous drug smuggler

named the Black Prince, but reflects only what other

persons told Powers out of court about the activities

of someone called the Black Prince. However, the

conclusive answer to this claim is that the court did

not admit the statement for its truth (i.e. that Malik

was the drug smuggler called the Black Prince).

Rather, the court admitted the statement in order to

show what Powers understood the words "black

prince" to mean, as Malik used them. In other

words, the statement was admitted to throw light on

Powers’s state of mind when Malik asserted that he

was the Black Prince. See, e.g., United States v.

DeVincent, 632 F.2d 147, 151 (lst Cir.) (holding

that certain out-of-court statements were not hearsay

because they were admissible " for their effect on the

bearer"), cert. denied, 449 US. 986, 101 S.Ct.

405, 66 L.Ed.2d 249 (1980); J. Weinstein & M.

Berger, 4 Weinstein’s Evidence 1 801(c)(1), at 801-

94 to 801-96 (1990) (utterances offered to show

effect on state of mind are not hearsay).

Nor did the district court have to suppress

Powers’s answer under Fed.R.Evid. 403. Powers’s

state of mind was relevant because the jury could

not fully understand the conversation at the Rio

meeting without knowing that Powers wanted to

apprehend a heroin smuggler believed to be calling

himself the Black Prince, and therefore wanted to

see whether Malik identified himself by that name.

Nor could it fully appreciate Powers’s subsequent

statements and actions during the conversation

without knowing that, once Malik had identified

himself as the Black Prince, Powers believed

himself to be dealing with a "very *24 famous

heroin smuggler." Of course, Malik’s counsel could

have cross-examined Powers at trial about his

understanding of the meaning of those words.

Given this legitimate use of the evidence, the court

could reasonably have concluded that the probative

value of the evidence outweighed any prejudicial

effect. See, e.g., United States v. Simon, 842 F.2d

552, 555 (lst Cir.1988) (district courts have

"considerable leeway" in conducting Rule 403

balancing).

[7] 3. Malik also objects to the district court’s

having permitted the following questions and

answers during the government’s cross-examination

of Malik.

Page 7

Q. In 1982, sir, a conference of law enforcement

officers was held in Wiesbaden, Germany, and the

subject of that meeting was your narcotics

trafficking; isn’t that right?

MR. FERRARONE: Objection, Your Honor.

THE WITNESS: Please. Let him. Please, sit

down. He’s in dark, doesn’t know. I want to

help this gentleman. Repeat your question, sir.

[Question repeated]

A. I’m not a reporter that I should know, that I

had to cover that conference. I’m not in the

government to cover.

Q. Wasn’t it true, sir, you bragged to a member

of British Customs Service that two hours later,

you knew everything that was said in that

conference?

A. I think it’s baseless. You are trying to put me

on the spot.

Tr. Vol. V., p. 159-60 (brackets in original). Malik

says that the references to the Wiesbaden

conference, tending to show that Malik is a famous

heroin smuggler, were prejudicial or otherwise

improper.

The short answer to Malik’s claim is that no one

objected to the question about Wiesbaden (as

repeated); and, given Malik’s own instruction to his

counsel, the trial court could reasonably conclude

that counsel did not intend to object. In any event,

the questions were proper (assuming that the

government had good reason to believe that the facts

the questions assumed were true, see, e.g., United

States v. Silverstein, 737 F.2d 864, 868 (10th

Cir.1984)). Malik’s reaction to news of the

conference--bragging about his knowledge--is

inconsistent with the normal reaction of a person

who had never been involved in heroin smuggling,

as he had previously testified. It was therefore

admissible to impeach him. See p. 22, supra. The

information about the nature of the conference is

needed to explain the question and to show why the

bragging reaction is inconsistent with his previous

testimony. Whether or not the "prejudice" involved

outweighs "probative value" under Fed.R.Evid. 403

is, as we have said, a matter primarily for the trial

court, not this court; and, given the nature of the

defense (the "freedom fighter/no previous

connection with heroin" claim), we cannot overturn

the district court’s judgment in this respect.

For these reasons the judgment of the district
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court is

Affirmed.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Victor PLESCIA, Frank Bonavolante, Camillio

Grossi a/k/a Canillo Grossi a/k/a

Camillo Grossi a/k/a Gam, Anthony Grossi, and

Norman Demma, Defendants-

Appellants.

Nos. 92-1222, 92-1223, 92-1224, 92-1225, 92-1226

and 93-3405.

United States Court of Appeals,

Seventh Circuit.

Argued Oct. 3, 1994.

Decided March 8, 1995.

Rehearing and Suggestion for Rehearing En Banc

Denied April 19, 1995.

Defendants were convicted of drug conspiracy

offenses by the District Court for the Northern

District of Illinois, Charles R. Norgle, Sr., J ., and

they appealed. The Court of Appeals, Engel,

Circuit Judge, sitting by designation, held that: (1)

denial of defendants’ request for disclosure of tapes

regarding their participation in separate gambling

conspiracy was not abuse of discretion; (2)

conspirator was properly charged, for sentencing

purposes, with entire volume of drugs involved in

overall conspiracy, based on his frequent large

purchases over long period of time; and (3)

forfeiture of conspirator’s house was not excessive

fine.

Affirmed.

[1] CRIMINAL LAW («p 627.6(3)

1 10k627.6(3)

Denial of narcotics defendants’ request for

disclosure of tapes relating to their participation in

separate gambling conspiracy, to assist them in

arguing that they were not involved in drug ring but

only in separate gambling conspiracy, was not abuse

of district court’s discretion, where defendants did

receive and offered into evidence several tapes made

during drug investigation of conversations limited to

gambling, disclosure of additional tapes would

allegedly jeopardize ongoing gambling

investigation, and other tapes would not undermine

evidence regarding defendants’ participation in

Page 1

narcotics activity and no reasonable probability

existed that disclosure would have changed outcome

of trial.

[2] CRIMINAL LAW 4% 1152(1)

110k] 152(1)

Court of Appeals reviews district court’s ruling on

motion for disclosure of alleged Brady material,

which district court makes after in camera review of

material, under abuse—of-discretion standard.

[3] CRIMINAL LAW é: 627.10(1)

110k627.10(1)

When criminal defendant seeks access to

confidential informant files, Court of Appeals relies

particularly heavily on sound discretion of trial

judge to protect rights of accused as well as

government.

[4] CRIMINAL LAW (W 919(1)

110k919(1)

To be entitled to new trial based on government’s

nondisclosure of alleged Brady material, defendant

must prove that there is reasonable probability that

disclosure of evidence would have changed outcome

of trial.

[5] CRIMINAL LAW (9):: 919(1)

1 10k919(1)

Reasonable probability exists that disclosure of

alleged Brady material would have changed outcome

of trial, so as to require that new trial be granted, if

evidence undermines confidence in outcome.

[6] CONSPIRACY (a): 51

91k51

Drug conspirator is accountable at sentencing for all

drug transactions that he was aware of or that he

should have reasonably foreseen. U.S.S.G. §

2D1.1, 18 U.S.C.A.

[7] CRIMINAL LAW a: 1158(1)

110k1158(1)

Court of Appeals will not reverse sentencing

determination in drug conspiracy case, unless it is

based on clearly erroneous drug volume. U.S.S.G.

§ 2D1.1, l8 U.S.C.A.

[8] CONSPIRACY «r», 51

91k51

Defendant, as head of drug ring, was properly held

Copr. ‘9 West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105314 Page 44



 

48 F.3d 1452

(Cite as: 48 F.3d 1452)

accountable for drug volume of entire conspiracy for

sentencing purposes. U.S.S.G. § 2D1.1, 18

U.S.C.A.

[9] CONSPIRACY Q: 51

91k51

Financier with whom head of drug ring agreed to

split profits was properly held accountable, for

sentencing purposes, for all of the cocaine picked up

by courier after financier joined conspiracy, which

supported his sentence, without regard to whether

financier could also be held accountable for drugs

handled by conspirators before he joined conspiracy.

U.S.S.G. § 2D1.1, 18 U.S.C.A.

[10] CONSPIRACY ®== 51

91k51

At least 20 kilograms of cocaine were reasonably

foreseeable to participant in narcotics conspiracy

which involved more than 50 kilograms of cocaine,

where conspirator in question played active role as

regular transporter and distributor of cocaine.

U.S.S.G. §2D1.1, 18 U.S.C.A.

[11] CONSPIRACY <2): 47(12)

91k47(12)

Finding that defendant was not merely a casual

buyer of drugs from conspirator, but active

participant in drug ring, was sufficiently supported

by evidence of defendant’s long-term relationship

with conspirator, of his attempts to warn conspirator

after another member of conspiracy was stopped by

law enforcement agents, of his frequent purchase of

cocaine in distribution quantities, and of other

conspirator’s selling him cocaine on credit.

[12] CONSPIRACY (W 24(1)

91k24(1)

Buyer-seller transaction alone cannot support

conviction for conspiracy to distribute narcotics.

[13] CONSPIRACY @= 47(12)

91k47(12)

Evidence of frequent and repeated narcotics

transactions, especially when credit arrangements

are made, can support drug conspiracy conviction.

[14] CONSPIRACY (tr-2 40

91k40

Purchaser of drugs for redistribution need not be

accountable as employee of seller for jury to find

that purchaser has joined in and furthered conspiracy

Page 2

to distribute narcotics.

[15] CONSPIRACY a": 23.1

91k23.1

Evidence that parties must negotiate terms of every

transaction, seek to maximize their gains at expense

of others, or engage in other forms of opportunistic

behavior at expense of group, suggest that

transaction costs among group are high and counsels

against a finding of conspiracy between members.

[16] CONSPIRACY Q: 51

91k51

Drug conspirator’s sentence was properly calculated

with reference to volume of drugs involved in

conspiracy as whole, where conspirator’s frequent

large purchases over a long period of time for resale

to third parties made his venture dependent to a

considerable extent upon success of conspiracy, and

there was not divergence between his aims and those

of conspiracy. U.S.S.G. § 2D1.1, 18 U.S.C.A.

[17] CONSPIRACY (b 24(1)

91k24(1)

Scope of drug conspirators’ liability is determined

by scope of agreement they actually entered, not

necessarily by total volume of larger conspiracy.

U.S.S.G. § 2D1.1, 18 U.S.C.A.

[18] CONSPIRACY (W 24(1)

91k24(1)

District court must scrutinize agreement that

individual drug conspirator entered into to determine

whether he actually agreed to become involved in

conspiracy to distribute a given quantity of drugs.

U.S.S.G. § 2D1.1, 18 U.S.C.A.

[19] CONSPIRACY (p 24(1)

91k24(1)

Conspiracy liability cannot exceed scope of narcotics

defendant’s agreement to further illegal narcotics

activity. U.S.S.G. §2D1.l, 18 U.S.C.A.

[20] CONSPIRACY (b 24(2)

91k24(2)

Separate conspiracies exist when each of

conspirators’ agreements has its own end, and each

constitutes an end in itself.

[21] DRUGS AND NARCOTICS (2:: 190

138k190

Forfeiture of real estate is appropriate where
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property is used, in any way, to facilitate any drug-

related offense, unless connection between offense

and property is incidental and fortuitous.

[22] DRUGS AND NARCOTICS (b 195

138k195

Drug conspirator’s home was subject to forfeiture,

given evidence that conspirator used home to

conduct drug-related business over the telephone and

apparently gave his home number to other

conspirator to facilitate contacts between them.

[23] CRIMINAL LAW <72: 1214

110k1214

Forfeiture of home that drug conspirator used to

conduct drug-related business was not excessive

fine, where confiscated property had close

relationship to narcotics activity, and conspirator’s

$30,000 equity in property was considerably less

than value of cocaine which he arranged to sell by

telephone call from property.

[23] DRUGS AND NARCOTICS Q: 191

138k191

Forfeiture of home that drug conspirator used to

conduct drug-related business was not excessive

fine, where confiscated property had close

relationship to narcotics activity, and conspirator’s

$30,000 equity in property was considerably less

than value of cocaine which he arranged to sell by

telephone call from property.

[24] CRIMINAL LAW («b 394.3

1 10k394.3

Government provided "good cause“ for its delay in

sealing surveillance tapes which it had made of drug

conspirator’s telephone conversations, so that tapes

did not have to be suppressed based on

government’s failure to seal them in timely manner,

where second surveillance period prevented any

need for sealing between periods, government

explained its delay between periods as necessary to

draft surveillance request affidavit and to get request

processed by federal bureaucracy. 18 U.S.C.A. §

2518(8)(a).

[24] TELECOMMUNICATIONS 4b 527

372k527

Government provided "good cause" for its delay in

sealing surveillance tapes which it had made of drug

conspirator’s telephone conversations, so that tapes

did not have to be suppressed based on

Page 3

government’s failure to seal them in timely manner,

where second surveillance period prevented any

need for sealing between periods, government

explained its delay between periods as necessary to

draft surveillance request affidavit and to get request

processed by federal bureaucracy. 18 U.S.C.A. §

2518(8)(a).

[25] CRIMINAL LAW (a: 394.3

110k394.3

To determine whether surveillance tapes should be

suppressed based on government’s failure to seal

them in timely manner, Court of Appeals had to

determine whether government established "good

cause" for sealing delays. 18 U.S.C.A. §

2518(8)(a).

[26] TELECOMMUNICATIONS (6:: 527

372k527

Govemment’s burden of establishing its compliance

with statutory prerequisites for Title III electronic

surveillance is not great, and requirement that

government exhaust normal investigative procedures

must be viewed in practical and commonsense

fashion. 18 U.S.C.A. § 2518(1)(c).

[27] TELECOMMUNICATIONS Q: 527

372k527

Government sufficiently established necessity for

electronic surveillance of drug conspirator’s

telephone and pager, even assuming that government

could have prosecuted conspirator without electronic

surveillance tapes, where wiretaps both allowed

government to ascertain extent and structure of

conspiracy and provide enough evidence to convict

defendant and other key players in drug ring. 18

U.S.C.A. §2518(1)(c).

[28] WITNESSES 62:9 344(2)

410k344(2)

Defendants were properly precluded from cross-

examining government’s chief witness as to the

details of his prior lies under oath, where witness

freely admitted his criminal activity while a police

officer, his drug use, and the lies he told to conceal

his illegal acts, and jury found his frequently

corroborated testimony credible regardless.

[28] WITNESSES 4;: 345(2)

410k345(2)

Defendants were properly precluded from cross-

examining government’s chief witness as to the
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details of his prior lies under oath, where witness

freely admitted his criminal activity while a police

officer, his drug use, and the lies he told to conceal

his illegal acts, and jury found his frequently

corroborated testimony credible regardless.

[29] WITNESSES Q: 267

410k267

Trial judges retain wide discretion to impose

reasonable limits on cross— examination based on

concerns about, among other things, harassment,

prejudice, confusion of issues, witness’ safety, or

interrogation that is repetitive or only marginally

relevant.

[30] WITNESSES (tw 328

410k328

Defendants were properly precluded from cross-

examining government’s chief witness regarding

antidepressive and antianxiety medication, including

Prozac, which he was taking at time of trial and

when events he described had occurred,

notwithstanding defendants’ contention that drugs

could have affected witness’ perception and

memory, where defendants did not offer any expert

testimony regarding effects of drugs either generally

or on witness; cross-examination would be more

prejudicial and confusing than useful for

impeachment.

[31] WITNESSES é: 282.5

410k282.5

Formerly 410k2821/2

Follow-up questions were improper where

government’s witness, during cross-examination,

stated that he did not remember statement about

which defendant wanted to question him.

[32] WITNESSES (‘7 309

410K309

District court properly refused to allow witness to

testify, where witness’ invocation of right against

self-incrimination precluded effective cross-

examination. U.S.C.A. Const.Amend. 5.

[33] CRIMINAL LAW Q: 867

110k867

Narcotics defendant was not entitled to mistrial after

law enforcement officer, mistaking him for another

officer, asked him a question about cocaine

presented as an exhibit, where defendant did not

respond in any way, no evidence was presented that

Page 4

any juror overheard interaction, and trial judge

properly instructed jury to consider only the

evidence formally presented in trial.

[34] CRIMINAL LAW 4': 921

110k921

Defendant is entitled to new trial only if there is

reasonable possibility that jury’s verdict has been

affected by material not properly admitted into

evidence.

[35] CRIMINAL LAW 6: 1155

110k1155

Court of Appeals reviews district court’s ruling on

defendant’s motion for mistrial under abuse-of-

discretion standard, and will reverse district court’s

decision only if it has very strong conviction of

error.

*1455 Barry Rand Elden, Asst. US. Atty.,

Bennett E. Kaplan (argued), Office of U.S. Atty.,

Criminal Receiving, Appellate Div., Helen B.

Greenwald, Asst. US. Atty., Criminal Div., Jack

O’Malley, Office of State’s Atty. of Cook County,

Chicago, IL, for US.

Michael B. Mann (argued), Zavislak & Mann,

Oakbrook, IL, for defendant—appellant Victor

Plescia.

James R. Meltreger, Peter A. Regulski (argued),

Anthony J. Onesto, Onesto, Giglio, Meltreger &

Associates, Chicago, IL, for defendant-appellant

Frank Bonavolante.

Alexander M. Salerno, Berwyn; IL, argued, for

defendant-appellant Camillio Grossi.

Cheryl I. Niro, Oak Park, IL, argued, for

defendant-appellant Anthony Grossi.

Robert A. Korenkiewicz, Chicago, IL, argued, for

defendant—appellant Norman Demma.

Before POSNER, Chief Judge, CUMMINGS and

ENGEL, [FN*] Circuit Judges.

FN* Honorable Albert J. Engel, of the United

States Court of Appeals for the Sixth Circuit, sitting

by designation.

*1456 ENGEL, Circuit Judge.
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The five defendants in this case appeal the

convictions and sentences arising out of a sizeable

Chicago-based cocaine conspiracy spanning several

years. Because we feel that the vast weight of the

evidence supports the convictions and the sentences

and that any possible error was harmless, we affirm.

Victor Plescia headed the conspiracy, which began

during or before 1986. He sent couriers, including

chief prosecution witness Nickalos Rizzato and

defendant Anthony Grossi, and he went himself

many times to Miami, where he had a cocaine

supplier. Rizzato made at least ten trips over several

years to pick up over 50 kilograms of cocaine, and

as many trips carrying cash to pay the Miami

supplier. In 1988, with an initial investment of

$40,000, Frank Bonavolante began to finance

cocaine purchases in return for a share of the resale

profits. After Plescia or a courier brought the

cocaine to Chicago, Camillio Grossi and his son,

Anthony Grossi, or others distributed it in street-use

quantities. When Bonavolante or Plescia wanted

cocaine for their own use, Plescia got it from one of

the Grossis. Plescia also set up deals between the

Grossis and others, including Norman Demma, who

regularly bought quantities of cocaine for

redistribution, sometimes on credit.

Federal officials began to investigate the drug ring

in 1989. With the aid of a confidential informant,

the officers identified Plescia as the leader of the

conspiracy. An undercover agent met with Plescia

to arrange a drug purchase, and Plescia told the

agent a considerable amount of detail about the

operation. With the accumulating evidence against

Plescia, federal agents applied for and received

permission for Title III electronic surveillance of

Plescia’s mobile phone and pager. Surveillance

agents recorded many conversations between the

defendants in which Plescia coordinated the activity

of the conspiracy. The wiretap in place, officers

stopped a coconspirator named Kevin Geiger after

he met with Plescia. The police then recorded the

activity as Plescia called and paged the other four

defendants, warning them that Geiger had been

stopped with narcotics and telling them to lay low

for a while. Plescia did not then reach Demma,

despite calling his residence numerous times. In

paging Bonavolante, Plescia used the code number

8, which Rizzato testified indicated drug-related

activity.

Page 5

Once the conspiracy resumed normal operations,

the federal agents recorded a series of phone

conversations in which Demma told Plescia he

wanted to purchase more cocaine, Plescia called

Anthony Grossi to check availability, then Plescia

called back Demma at his residence and set up the

drug transaction. The transaction, observed by

federal agents, occurred in a parking lot where

Plescia and Demma parked before entering a cafe.

Afterward, federal agents pursued and caught

Demma, who had thrown the cocaine out of‘his car

during the chase. Then they let him go and

monitored the burst of communications among the

defendants. Demma immediately called Plescia to

warn him that the agents followed them and may

have bugged Plescia’s phone or pager. Plescia again

called Bonavolante and the Grossis to warn them of

the attention from drug enforcement officers, and

Plescia agreed to replace Demma’s lost cocaine.

When the U.S. had established the roles and

identities of the people involved in the conspiracy

and had sufficient evidence against them, all five

were arrested, indicted, and tried.

The five defendants were tried in one proceeding

with two juries, one for Plescia, Anthony Grossi,

and Demma and one for Bonavolante and Camillio

Grossi. Each defendant had separate counsel. The

juries returned verdicts of guilty against all

defendants, on most counts. All five were convicted

of conspiring to traffic in narcotics and of various

counts of using a telephone or pager to facilitate

their drug business. All of the defendants now

appeal, claiming that numerous reversible errors

occurred.

We have considered all the arguments offered by

the defendants, and we find sufficient merit for

discussion in only a few. We will briefly mention

and dismiss some other claims in Section IV of this

opinion.

I. The Gambling Tapes

[1] Bonavolante and Camillio Grossi argue that

the trial judge committed reversible *1457 error in

denying them access to and use of certain evidence

which they believe to be exculpatory. During and

preceding the drug conspiracy, Bonavolante directed

an illegal gambling conspiracy in which Camillio

Grossi and Plescia were involved. Federal agents

separately investigated the gambling conspiracy,
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again using Title III electronic surveillance, and

recorded twelve conversations between Bonavolante

and others not involved in the drug ring. One of the

tapes mentioned Camillio Grossi’s role in the

gambling operation. Bonavolante and Grossi

defended in the drug prosecution by claiming that

their activities, while illegal and conspiratorial, were

limited to gambling, not drugs. They wished to

offer the twelve tapes of gambling conversations as

evidence to counter the govemment’s tapes in which

the defendants allegedly held drug-related

conversations; in both sets of conversations, the

speakers primarily used general language such as

"thing," "the stuff, " "that guy," and "anything" as

well as a euphemism about "groceries" and "a

quarter of salami." However, the gambling

investigation had not been completed at the time of

this trial, and disclosure of the tapes would have

jeopardized the separate investigation and

prosecution. The trial judge ruled that the U.S.

need not disclose the tapes to the defendants. The

U.S. disclosed the tapes to the defendants on appeal,

after disclosure posed no danger to the other

investigation.

Bonavolante and Camillio Grossi claim that the

tapes tended to exculpate them, and that therefore

they had a right to them under Brady v. Maryland,

373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215

(1963). They cite as support for their claim a Ninth

Circuit case, United States v. Abascal, 564 F.2d 821

(9th Cir. 1977). The government in that case argued

that real estate language used in a taped conversation

referred to LSD, and the defendant wanted to

present other taped conversations using similar

language which actually concerned real estate deals.

The Abascal court held that suppression of the

defense’s tapes represented prejudicial error as to the

charges of use of a telephone to further illegal

activity. 564 F.2d at 830. That case is easily

distinguishable, however, because the district court

in Abascal had improperly suppressed the evidence

as hearsay (564 F.2d at 830), whereas here, the

court balanced the defendants’ interests against the

govemment’s very real interest in keeping the tapes

confidential. Thus, Bonavolante and Grossi must

make a stronger case than did the defendant in

Abascal to justify reversal of the ruling.

[2] [3][4] [5] We review the district court’s ruling,

made after an in camera review of the material, for

an abuse of discretion. "When a criminal defendant

Page 6

seeks access to confidential informant files, we rely

particularly heavily on the sound discretion of the

trial judge to protect the rights of the accused as

well as the government." United States v. Phillips,

854 F.2d 273, 277 (7th Cir.1988). To win a new

trial, defendants must prove that there is a

reasonable probability that disclosure of the

evidence would have changed the outcome of the

trial. United States v. Bagley, 473 U.S. 667, 682,

105 S.Ct. 3375, 3383, 87 L.Ed.2d 481 (1985).

Such a reasonable probability exists if the evidence

undermines confidence in the outcome. Phillips,

854 F.2d at 277.

The defendants characterize the suppressed tapes

as groundbreaking, likely to have convinced the jury

that Grossi and Bonavolante limited their criminal

activity to gambling and that they were simply swept

up with the others, admittedly their friends and

associates, who were the real cocaine conspirators.

Yet the defendants did receive, and did admit into

evidence several tapes made during the drug

investigation of conversations limited to gambling.

Bonavolante and Grossi fail to explain how the

suppressed tapes differed significantly from these, or

how the suppressed tapes could have augmented the

admitted tapes except by volume. Thus the

defendants were able to present their gambling

defense without the suppressed tapes. The

government admitted that both had been involved in

a gambling conspiracy, and it admitted freely that

several of the tapes from the drug investigation

exclusively concerned gambling. The defendants

presented their gambling defense using these and the

"substitution theory" described below, and the jury

rejected it. Moreover, the suppressed tapes were

too *1458 obscure and confusing to be effectual.

Almost all of the so-called "code" words used in the

suppressed tapes are generalities, and the taped

conversations are vague and rambling in the

extreme. Bonavolante and Grossi would have had to

stage a miniature gambling trial simply to explain

the suppressed tapes. We find it difficult to see how

the tapes could have improved the defendants’ case

perceptibly, much less how they might have changed

the outcome in the face of the govemment’s

evidence.

Further, even if the defendants had not had similar

evidence to present, we do not believe that the

gambling tapes are effectively exculpatory. Despite

the defendants’ characterizations, the drug tapes
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primarily involve not code words, which require a

prior agreement to acquire their secret meaning, but

non-specific words like "thing," "anything," "stuff,"

"friend," and "guy." These words were given

meaning by the speakers’ conspiracy, as the

government demonstrated by their actions before

and after the calls. As such, their meaning cannot

be refuted by a demonstration that at another time,

the words had been used to mean something else;

that is the very nature of such generalities, that they

mean different things at different times. If someone

says "that thing" and points at something, then the

act of pointing provides a context for the generic

word, which then means the object pointed at--until

someone points at something else.

When "code" words rather than generalities

appeared on the govemment’s tapes, the government

did not claim to have broken the code; rather, it

demonstrated by the defendants’ observed actions

before and immediately after the calls that the

"code" words must have referred to drugs. The

probative value of the govemment’s tapes lay not in

the actual words, but in the way the conversations

interacted with drug activity observed by the agents.

For example, the U.S. introduced a taped

conversation in which Demma spoke with Plescia

and asked for "a quarter." As defense counsel

points out, "a quarter" could refer to gambling

paraphernalia or orders. In this case, however,

Plescia told Demma he would make some inquiries,

hung up, immediately called Camillio Grossi and

asked for "a quarter of salami." Grossi replied,

"Groceries like last time." Later that afternoon,

Grossi delivered 125 grams of cocaine to Plescia,

who delivered it in turn to Demma. These actions

strongly indicate that the three defendants had just

set up a drug transaction, and that "a quarter of

salami" meant a quantity of cocaine. Tapes on

which Bonavolante and gambling conspirators used

the word "groceries" in other contexts, even about

Grossi, would not undermine a jury’s conclusion

that in the Demma—Plescia-Grossi conversations, the

defendants were talking about drugs, particularly

because the suppressed conversations were all held

with other people, several months before the taped

drug conversations. Sometimes the word

"groceries" means food, even to a drug conspirator.

The other tapes do not offer another context for

the drug conversations, but are distinguishable

precisely because they are set in another context.

’ sentences.
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Even if the tapes were exculpatory, they would not

suffice to undermine our confidence in the verdict.

The trial judge had discretion to admit or suppress

the gambling tapes, and we hold that he did not

abuse that discretion.

II. Sentencing

[6][7] All five defendants challenge their

All except Camillio Grossi were

sentenced according to U.S. Sentencing Guideline §

2Dl.1, which holds a drug conspirator accountable

in sentencing "for all drug transactions that he was

aware of or that he should have reasonably

foreseen." United States v. Edwards, 945 F.2d

1387, 1394 (7th Cir.1991). The defendants claim

that the trial judge attributed excessive quantities of

cocaine to the conspiracy and to each conspirator.

This court will not reverse a sentence unless it is

based on a clearly erroneous drug volume. United

States v. Mojica, 984 F.2d 1426, 1443 (7th

Cir.1993).

Rizzato, the chief prosecution witness and one of

the drug couriers, provided most of the information

regarding the quantity of cocaine handled by the

drug ring. He testified that he made at least ten

trips to Florida to pick up cocaine, and that while

most trips he carried 5 kilograms, on one occasion

he I"1459 picked up 10 kilograms. He also testified

that he was not the only courier, that Anthony

Grossi made at least one trip to pick up cocaine, and

that another courier made several trips. He also

testified that Plescia often went to Florida to pay for

or pick up cocaine. Accordingly, the trial court

held that the conspiracy was responsible for more

than 50, but less than 150, kilograms of cocaine.

[8] Plescia, as head of the drug ring, was held

responsible for the drug volume of the entire

conspiracy, and was sentenced in the 50 to 150

kilogram sentencing range. He argues on appeal

that the record only supports a finding of 45

kilograms, but his rationale is flawed. He points

out that Rizzato admitted to having lied in the past,

concludes that Rizzato’s word alone is

untrustworthy, and concedes that motel slips and

mileage records corroborate eight trips to pick up 5

kilograms of cocaine and one to pick up 10

kilograms for a total of 45 kilograms. However, it

is not for us to judge the credibility of witnesses.

The defendants did their best to impeach Rizzato,
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including gaining his admission of previous lies, but

the jury still found Rizzato credible, as did the trial

court. The jury and the trial judge are best qualified

to judge the credibility of witnesses appearing

before them. Rizzato testified to having brought at

least 55 kilograms from Florida to Chicago, and

other couriers transported indefinite quantities

beyond that amount. We affirm Plescia’s sentence.

[9] Bonavolante argues that since he did not join

the conspiracy until 1988, he should not be held

accountable for the entire volume handled by the

conspiracy. We have earlier held that "The judge

may sentence a late entrant on the basis of all the

drugs distributed only if the earlier distributions

occurred as part of the conspiracy to which the

defendant agree ." Edwards, 945 F.2d at 1397.

That seems to be the case here. In any event, we

need not reexamine the question whether a

conspirator may be held accountable for drug

distributions before the conspirator joined the ring,

for there is evidence of more than ten trips by

different couriers to Florida to purchase cocaine

after Bonavolante joined the conspiracy. Since

Rizzato testified that he never picked up less than 5

kilograms of cocaine per trip, it is reasonable to

infer that different conspirators picked up over 50

kilograms of cocaine after Bonavolante joined the

conspiracy. Given Bonavolante’s status as financier

with whom Plescia split the profits, the quantity was

reasonably foreseeable to him.

[10] The trial court found that more than 20

kilograms of cocaine were reasonably foreseeable to

Anthony Grossi. Since Rizzato, the Title III tapes,

and the DEA agents’ observation of Anthony’s

activities all indicate that he was an active

participant in both the transportation and the

distribution of cocaine and that he and Camillio

Grossi worked together in holding and distributing

the drugs, we find the trial court’s conclusion amply

supported by the record.

Unlike his codefendants, Camillio Grossi incurred

his sentence under 21 U.S.C. § 841(b)(1)(A),

because he had a prior conviction for a felony drug

offense. That statute imposes a minimum sentence

of 240 months if any previously convicted felon

commits another offense involving more than 5

kilograms of cocaine. Since this mandatory

minimum sentence exceeds the Guidelines range

(188-235 months) for conviction for a felony drug
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offense involving more than 50 kilograms, the

evidence need indicate only that over five kilograms

of cocaine were reasonably foreseeable to Camillio

Grossi. The evidence demonstrates Grossi’s active

role as a regular distributor of cocaine and easily

supports his sentence.

For the reasons given, we affirm the sentences of

these four defendants. We consider Demma’s

sentence below.

111. Demma’s Conspiracy Conviction and Sentence

[11][12] Norman Demma argues on appeal, as he

did at trial, that he was never a member of the

conspiracy but merely in a buyer-seller relationship

with Plescia. Demma correctly states that a buyer-

seller transaction alone cannot support a conviction

for conspiracy to distribute narcotics. United States

v. Townsend, 924 F.2d 1385, 1394 (7th Cir.1991).

Demma argues that his transactions *1460 with

Plescia were isolated, and that neither had an

interest in the other’s drug activities beyond each

purchase. However, the evidence against Demma

indicates a significantly greater relationship between

Demma and Plescia than Demma argues now.

[13][l4][15] Our circuit has held numerous times

that " Evidence of frequent and repeated transactions,

especially when credit arrangements are made, can

support a conspiracy conviction. United States v.

Dortch, 5 F.3d 1056 (7th Cir.1993), cert. denied, --

- U.S. ----, 114 S.Ct. 1077, 127 L.Ed.2d 394

(1994); United States v. Fort, 998 F.2d 542, 546

(7th Cir.1993); United States v. Edwards, 945 F.2d

1387, 1398, cert. denied, 503 U.S. 973, 112 S.Ct.

1590, 118 L.Ed.2d 308 (1992); [United States v.

Sergio, 934 F.2d 875, 869 (7th Cir.1991) ]."

United States v. Fagan, 35 F.3d 1203, 1206 (7th

Cir.1994). A purchaser of drugs for redistribution

need not be accountable as an employee to the seller

for a jury to find that the purchaser had joined in

and furthered a conspiracy to distribute narcotics.

It was up to the jury to determine whether [the

defendant] had an ongoing relationship with other

members of the conspiracy which would support

the conclusion that he joined the agreement to

distribute cocaine to the Windtramps. The jury

was given a buyer-seller instruction; its verdict

demonstrates that it rejected that interpretation of

the facts. We cannot agree that the jury’s

conclusion was irrational or unsupported by
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probative evidence. Indeed, the evidence of an

ongoing relationship in this case is even stronger

than the evidence held to be sufficient in Fort. In

Fort, there was only one completed transaction

and a promise of future deals. [998 F.2d] at 543.

Here, [the defendant] completed three

transactions, and trial testimony established that a

fourth would have occurred if the Windtramps had

been able to locate him. This evidence suggests

prolonged cooperation, indicating trust and

"implying something more than a series of spot

dealings at arm’s length between dealers who have

no interest in the success of each other’s

enterprise. "

Dortch, 5 F.3d at 1066, quoting United States v.

Lechuga, 994 F.2d 346, 349 (7th Cir.1993) (en

bane). The Townsend court adds, "Evidence that

the parties must negotiate the terms of every

transaction, seek to maximize their gains at the

expense of others, or engage in other forms of

opportunistic behavior at the expense of the group,

suggests that the transaction costs among the group

are high and counsel against a finding of conspiracy

between the members." Townsend, 924 F.2d at

1395.

In this case, Demma had bought cocaine from

Plescia for years, ending only when the government

broke up the drug ring. Demma bought in

distribution quantities, not merely for personal use,

and he arranged another purchase every three weeks

to a month. On two occasions during the

investigation, Plescia gave Demma cocaine on

credit. Moreover, agents found Demma’s home

telephone number on a sheet of paper in Plescia's

bedroom when they searched it. When Geiger, who

was involved in the drug ring but apparently had no

other connection with Demma, was stopped by DEA

agents, Plescia called Demma’s home six times in an

attempt to warn him. Plescia also called Demma

later at his home to set up a drug deal involving

cocaine with a street value of $50,000. Nor was the

relationship one-sided; after being chased and

stopped by DEA agents, Demma called Plescia to

warn him that DEA agents might be following him

or might have wiretapped Plescia’s phone or pager.

Demma’s long-term relationship with Plescia and his

drug ring contradicts the claim that Demma was

merely a casual buyer. Rather, the evidence

supports the jury’s conclusion that Demma was a

conspirator with an interest in the success of the

ring, who acted in furtherance of its illegal goals.

Page 9

Moreover, this court established in Townsend that

"limited participation can be probative of limited

agreement" (924 F.2d at 1402) which nonetheless

constitutes conspiracy, even if it is a more limited

conspiracy than that charged by the government.

Plainly, Demma’s interaction with Plescia

individually rises to the level of an ongoing

agreement sufficient to constitute a conspiracy to

distribute the drugs actually sold to and distributed

by Demma. Townsend held that even if *1461 the

evidence supported conviction for a different

conspiracy than the one with which the defendant

was charged and indicted, this court will affirm the

conviction. 924 F.2d at 1402. Whether the

Demma-Plescia agreement was a separate conspiracy

or a part of the larger conspiracy run by Plescia is

relevant to Demma’s sentence, but the evidence

fully justifies his conviction for conspiracy.

[16] Demma’s sentencing challenge, however,

merits a closer examination. The judge sentenced

Demma, like Plescia and Bonavolante, according to

the entire volume of cocaine, more than 50

kilograms. Demma argues on appeal that he should

not be held responsible for the entire volume of

cocaine turned over by the larger conspiracy run by

Plescia. Demma was involved in the conspiracy

from its early days, making monthly or more

frequent transactions over a period of years. He

knew Plescia well, and since Plescia was willing to

describe the scope of the drug ring to an undercover

agent trying to buy cocaine, it is more likely than

not that Demma knew the approximate volume of

drugs Plescia bought and sold. Demma also knew

Rizzato, the courier, and Camillio Grossi.

However, Demma distributed relatively small

quantities, and the government does not claim that

he handled 50 kilograms himself.

[l7][18][19] The scope of conspirators’ liability is

determined by the scope of the agreement they

actually entered, not necessarily by the total volume

of a larger conspiracy. "Townsend requires a trial

court to scrutinize the agreement that an individual

defendant entered into to determine whether he

actually agreed to become involved in a conspiracy

to distribute a given quantity of drugs... Townsend

makes clear that conspiracy law contains an

important limiting principle--namely, that

conspiracy liability cannot exceed the scope of a

defendant’s agreement to further criminal activity."

Edwards, 945 F.2d at 1396. While Demma clearly

Copr. ‘9 West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105314 Page 52



 

48 F.3d 1452

(Cite as: 48 F.3d 1452, *1461)

conspired to distribute illegal narcotics, his relative

independence suggests that he may have conspired

with Plescia to distribute some lesser amount than

that distributed by the larger drug ring.

Our past decisions offer some guidance. In

Townsend, an independent marijuana purchaser-

dealer was held to be a conspirator in the overall

marijuana conspiracy, but not the related cocaine

and heroin conspiracies involving many of the same

coconspirators. 924 F.2d at 1402. We see a closer

parallel to Demma in United States v. Auerbach,

913 F.2d 407 (7th Cir.1990). The defendant in

Auerbach claimed, like Demma, that as one of

several purchasers from a drug ring, he did not take

part in the larger conspiracy. This court disagreed.

The evidence established that Helish dealt

continuously with [his supplier] throughout the

spring and summer of 1985. His purchases were

not discrete transactions requiring limited contact

with the conspiracy; rather, they required an

ongoing relationship that soured only when Helish

failed to move the marijuana fast enough... "[I]f

each [defendant retailer] knew, or had reason to

know, that other retailers were involved in a

broad project for the smuggling, distribution and

retail sale of narcotics, and had reason to believe

that their own benefits derived from the operation

were probably dependent upon the success of the

entire venture, the jury could find that each had,

in effect, agreed to participate in the overall

scheme." United States v. Grier, 866 F.2d 908,

924 (7th Cir.1989).... "While the parties to the

agreement must know that others are participating

in the conspiracy, they neither have to personally

know the individuals involved nor do they have to

participate in every facet of the conspiracy

scheme."

Auerbach, 913 F.2d at 415, quoting United States v.

Adamo, 882 F.2d 1218, 1224 (7th Cir.1989). In

Edwards, 945 F.2d at 1400, this court affirmed the

conspiracy conviction of "an insubstantial supplier

who made a late entrance into the conspiracy,"

reversing his sentence only in consideration of the

short period of his participation.

[20] Here, Demma’s frequent large purchases over

a long time made his venture dependent to a

considerable extent upon the success of Plescia’s

operation. As the Auerbach court noted, " ’Separate

conspiracies exist when each of the conspirators’

agreements *1462 has its own end, and each
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constitutes an end in itself.’ Here, there was no

divergence between [the defendant]’s aims and those

of the conspiracy; both sought to get the same

[narcotics] into the hands of users on the street."

913 F.2d at 416. We affirm Demma’s sentence,

determined with reference to the volume of drugs

involved in the overall Plescia conspiracy.

[21][22] Finally, Demma challenges the forfeiture

of his house, calling it inappropriate under forfeiture

law and an excessive fine in violation of the

Excessive Fines Clause of the Constitution. We

find without extended discussion that the forfeiture

was proper. Forfeiture of real estate is appropriate

where the property is used in any way to facilitate

any drug-related offense, unless the connection

between the offense and the property is "incidental

and fortuitous." United States v. 916 Douglas

Ave., 903 F.2d 490, 493 (7th Cir.1990). The

government claimed the house primarily on the basis

of one phone call made by Plescia to Demma at his

house in which the two set up a large cocaine

transaction. There is no doubt that Demma used the

privacy of his home to conduct drug-related business

over the telephone, and he apparently gave his home

number to Plescia so that he and others could

contact Demma. The connection in this case is not

incidental and fortuitous, but a fitting situation for

forfeiture.

[23] Because Demma did not make his Excessive

Fines argument until this appeal, we review only for

plain error. United States v. Olano, —--U.S. —---, «-

-, 113 S.Ct. 1770, 1777, 123 L.Ed.2d 508 (1993).

No such error appears in this case. Although the

Supreme Court has not articulated a clear standard

by which to judge claims of excessive fines, Justice

Scalia in a concurrence wrote, "the question is not

how much the confiscated property is worth, but

whether the confiscated property has a close

relationship to the offense." Austin v. United

States, --- U.S. ----, ----, 113 S.Ct. 2801, 2815, 125

L.Ed.2d 488 (1993) (Scalia, J., concurring). See

also Alexander v. United States, --- U.S. ----, 113

S.Ct. 2766, 125 L.Ed.2d 441 (1993). We have

already found such a connection, and even if we

consider how much the property was worth,

Demma’s claim fails. While Demma attacks the

forfeiture of the house for one lone phone call, the

government replies that Demma’s equity in his one-

half interest in the house was worth around $30,000,

while the drug deal arranged in the phone call
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concerned $50,000 worth of cocaine. Nor is there

any reason to believe that this was most likely the

only drug deal made from Demma’s home. The

govemment’s power of forfeiture over the property

used in illegal drug transactions is one of its harsher

powers, but the fine levied on Norman Demma in

this case is far from an extreme example of its use.

IV. Other Contentions

The remainder of the defendants’ arguments merit

little discussion, so we briefly mention only a few.

Several of the issues which defendants raise now

were not properly preserved for appeal. An

important example involves the defendants’ expert

witness on tapes and tape recordings. Plescia claims

now that the expert testimony was crucial to

Plescia’s argument that the Title III surveillance

tapes recorded by the government had been

tampered with and should not be trusted. However,

the pre-trial hearing on this issue revealed that the

witness did not then intend to testify that he believed

the tapes had been changed. His testimony

regarding the technical aspects of the tapes was

specialized and confusing, and the inferences Plescia

wished to draw were speculative. Nonetheless, the

district court did not then exclude the testimony.

Instead, he invited the defendants to bring the

witness to the stand during trial, so the judge could

hear the questions and the govemment’s objections

before ruling on admissibility. The defendants

never called their expert to the stand, and thus they

waived their claim that his testimony should have

been permitted. United States v. Addo, 989 F.2d

238, 242 (7th Cir.1993).

Similarly, Demma claims now that the court

improperly refused to re—open the proofs at the end

of the trial to allow him to testify. However, just

after his lawyer made the motion, in the judge’s

chambers with only his own counsel and the judge,

Demma refused *1463 to testify. Several times

during the trial, Demma had been informed of his

right to testify, he had discussed the issue with his

lawyer at some length, and he always refused,

thereby waiving the right.

[24] [25] Only Anthony Grossi preserved the

argument for suppression of the Title III tapes. He

argues that the district court should have suppressed

the tapes because the govermnent failed to seal them

in a timely manner upon expiration of the permitted
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surveillance period as required by 18 U.S.C. §

2518(8)(a). That section provides:

Immediately upon the expiration of the period of

the order [authorizing the surveillance], or

extensions thereof, recordings [made of the

electronic surveillance] shall be made available to

the judge issuing such order and sealed under his

directions.

To determine whether the tapes should have been

suppressed, "we must consider whether the

Government established good cause for the sealing

delays that occurred in this case." United States v.

Ojeda Rios, 495 U.S. 257, 265, 110 S.Ct. 1845,

1850, 109 L.Ed.2d 224 (1990). The government

notes first that because a second surveillance period

followed the first, it was treated as an extension of

the first, preventing any need for sealing between

the periods. United States v. Carson, 969 F.2d

1480, 1488 (3d Cir.1992). Second, the government

reasonably explains the delay between the periods as

necessary to draft the Title III surveillance request

affidavit and to get the request processed by the

federal bureaucracy. Third, the government points

out that it did seal the tapes two weeks after the end

of the first period in a good-faith effort to comply

with the statute in the face of an innocent delay in

processing the request for a second surveillance

period. We believe that the government has

provided good cause for the delay and has fulfilled

the demands of the sealing statute.

[26][27] Other of the defendants’ contentions are

simply unsuccessful. Defendants argue that the

Title III electronic surveillance was improper under

18 U.S.C. § 2518(1)(c) because investigators had

enough evidence without it and/or could have

obtained sufficient evidence through ordinary

investigative techniques. However, "[o]ur Circuit

recognizes that ’the govemment’s burden of

establishing its compliance with [subsection

2518(1)(c) ] is not great,’ and that the requirement

that the government exhaust ’normal investigative

procedures’ be reviewed in a ’practical and

common-sense fashion.’ " United States v.

Zambrana, 841 F.2d 1320, 1329 (7th Cir.1988)

(citations omitted). From a practical perspective,

the defendants’ claim fails. Even if it were true that

the government could have prosecuted Plescia

without the tapes, the wiretaps both allowed the

government to ascertain the extent and structure of

the conspiracy and provided enough evidence to

convict these five, the key players in the drug ring.
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It would have been far more difficult or impossible

to determine the extent of their involvement, such as

Bonavolante’s role as financier, by merely observing

transactions from a distance.

Plescia argues that tapes of his conversations with

an informant, who did not testify at trial, should

have been suppressed as hearsay. The inforrnant’s

statements, however, were not offered for their

truth, but only to give context to Plescia’s own self-

incriminating words. See United States v. Davis,

890 F.2d 1373, 1380 (7th Cir.1989).

[28] The chief witness for the prosecution was the

courier Rizzato, a Chicago police officer on

disability who had been involved in the conspiracy

from the beginning, with a brief hiatus from 1988 to

1989. The defendants claim that they were

improperly limited in their attempts to impeach him

several ways. First, they cross-examined him

regarding several lies he had told while under oath

in the past, lies with considerable detail and

specificity. He admitted that he had in the past lied

while under oath, and he admitted that his lies had

been creative and detailed. However, the trial court

refused to allow cross-examination into the details of

the lies because their prejudicial effect would

outweigh any probative value. Fed.R.Evid. 403.

In fact, Rizzato had lied several times in telling

people that he had killed African-American gang

members in retaliation for the murder of his brother,

also a Chicago police officer, by African-American

gang *1464 members. Rizzato had also lied while

under oath at a hearing in the Chicago Police

Department regarding his positive drug test for

cocaine. Rizzato had claimed that a woman he had

met when feeling lonely and depressed had slipped

him the drug, which he had thought was something

else.

[29] "[T]ria1 judges retain wide latitude to

impose reasonable limits on such cross—examination

based on concerns about, among other things,

harassment, prejudice, confusion of the issues, the

witness’ safety, or interrogation that is repetitive or

only marginally relevant." Delaware v. Van

Arsdall, 475 U.S. 673, 679, 106 S.Ct. 1431, 1435,

89 L.Ed.2d 674 (1986). Given that Rizzato freely

admitted on the stand that he had lied in detailed

ways while under oath, and given the prejudicial

effect a claim of the murder of African-American

gang members would have, we feel that further

Page 12

cross-examination into the details was unnecessary,

probably prejudicial, and properly precluded.

Rizzato willingly admitted his criminal activity

while a police officer, his drug use, and the lies he

told to conceal his illegal acts, and the jury found

his frequently corroborated testimony credible

regardless.

[30] The trial judge also prevented the defendants

from cross-examining Rizzato regarding certain anti-

depressive and anti—anxiety medication, including

Prozac, which he was taking at the time of trial and

when the events he described had occurred. The

defendants argue that these drugs could have

affected Rizzato’s perception and memory, but they

did not offer any expert testimony regarding the

effects of the medications either generally or on

Rizzato. The trial judge correctly ruled that line of

cross-examination more prejudicial and confusing

than useful for impeachment, particularly because

Prozac had often been mentioned negatively in

popular media at that time.

[31] Camillio Grossi and Bonavolante further

attack the trial judge’s decision not to allow their

follow-up questions regarding Rizzato’s brother-in-

law, Carlo Plescia, in support of his defense theory

that Rizzato had replaced Carlo Plescia, the real

financier of the drug ring, with Grossi and

Bonavolante, leader of a gambling ring, in an

attempt to protect his sister’s husband. Since

Rizzato had testified that he did not remember the

statement about which Bonavolante wanted to

question him, follow-up questions were improper.

Bonavolante and Grossi were not prejudiced,

because Rizzato fully described his relationship with

Carlo Plescia and implicated him in the drug

conspiracy and because the defendants were able to

present their substitution theory elsewhere.

[32] Camillio Grossi and Bonavolante also wished

to call a witness to testify that Rizzato told him he

intended to substitute them for Carlo Plescia.

However, the witness, who was also involved in the

conspiracy, stated that he would plead the Fifth

Amendment right against self-incrimination on

cross-examination. The government demonstrated

in a hearing that the witness would effectively

preclude its impeachment of him for considerable

bias and previous inconsistent statements by

claiming the Fifth. The district court may refuse to

permit a witness to testify when that witness’ right
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against self-incrimination precludes effective cross-

examination. United States v. Herrera-Medina, 853

F.2d 564, 567-68 (7th Cir.1988). The trial judge

therefore properly refused to allow the witness to

testify. Further, the defendants were not greatly

disadvantaged. The Witness could only have tried

further to impeach Rizzato, but he could not have

proven the substitution theory, because Rizzato’s

statements to the witness would represent

impermissible hearsay if offered for their truth.

[33][34][35] Plescia argues that the judge should

have declared a mistrial because a DEA officer,

mistaking him for another officer, asked him a

question about the cocaine present as an exhibit.

Plescia did not respond in any way. The judge

questioned the jurors and determined that there is no

indication that any juror overheard the very brief

interaction. The judge properly instructed the jury

immediately thereafter to consider only the evidence

formally presented in the trial. A defendant is

entitled to a new trial only if there is a "reasonable

possibility" that the jury’s verdict has been affected

by material not properly admitted into *1465

evidence. United States v. Davis, 15 F.3d 1393,

1413 (7th Cir.1994). We review the district court’s

ruling for an abuse of discretion, "and, as an

appellate court sitting one step removed from the

trial, we shall reverse the district court’s decision

only if we have a very strong conviction of error."

United States v. Sanders, 962 F.2d 660, 669 (7th

Cir.1992) (citations omitted). We find that the

district court committed no error, because there is

no reasonable possibility that the jury was affected

by the exchange.

This was a long and complex trial. In such a trial

it is almost inevitable that some error or at least

questionable ruling may occur during the course of

it. It is equally true, however, that the adverse

impact upon a jury of such rulings, where otherwise

isolated, is diminished in proportion to the length of

the trial so that "while every additional day of trial

increases the possibility of error, it correspondingly

reduces the risk that any single error may have

prejudicial effect upon the result. " Cf. In re Beverly

Hills Fire Litigation, 695 F.2d 207, 227 (6th

Cir.1982). That observation is particularly true

here. As a whole, the trial was conducted in an

orderly fashion and with conscientious regard for

the defendants’ rights. Nothing we have seen in the

record here undermines our belief that the

Page 13

defendants received a fair trial, were properly found

guilty and were sentenced appropriately.

Accordingly, we AFFIRM.

END OF DOCUMENT

Copr. ‘9 West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105314 Page 56



 

U

Insta-Cite PAGE 1

Date of Printing: MAR 14,96

INSTA-CITE

CITATION: 48 F.3d 1452

Direct History

1 U.S. v. Plescia, 773 F.Supp. 1068 (N.D.Ill., 1991) (NO. 90 CR 463)

Affirmed by

=> 2 U.S. v. Plescia, 48 F.3d 1452, 41 Fed. R. Evid. Serv. 892

(7th Cir.(Ill.), Mar 08, 1995) (NO. 92—1222, 92—1225, 92—1223,

92-1226, 92—1224, 93—3405), rehearing and suggestion for

rehearing en banc denied (Apr 19, 1995)

Certiorari Dismissed by

3 GrOSSi V. U.S., 116 S.Ct. 32, 132 L.Ed.2d 914, 64 USLW 3167

(U.S., Sep 08, 1995) (NO. 95—276)

AND Certiorari Denied by

4 Demma V. U.S., 116 S.Ct. 114, 133 L.Ed.2d 66, 64 USLW 3242

(U.S., Oct 02, 1995) (NO. 95—5053)

AND Certiorari Denied by

5 Grossi V. U.S., 116 S.Ct. 114, 133 L.Ed.2d 66, 64 USLW 3242

(U.S., Oct 02, 1995) (NO. 95—5264)

AND Certiorari Denied by

6 Plescia V. U.S., 116 S.Ct. 114, 133 L.Ed.2d 66, 64 USLW 3242

(U.S., Oct 02, 1995) (NO. 94-9447)

AND Certiorari Denied by

7 Grossi V. U.S., 116 S.Ct. 329, 133 L.Ed.2d 230, 64 USLW 3270

(U.S., Oct 10, 1995) (NO. 95—5925)

Rehearing Denied by

8 Grossi V. U.S., 116 S.Ct. 556, 133 L.Ed.2d 457, 64 USLW 3379

(U.S., NOV 27, 1995) (NO. 95-5925)

=> 9 U.S. v. Plescia, 48 F.3d 1452, 41 Fed. R. Evid. Serv. 892

(7th Cir.(Ill.), Mar 08, 1995) (NO. 92-1222, 92—1225, 92-1223,

92—1226, 92—1224, 93—3405), rehearing and suggestion for

rehearing en banc denied (Apr 19, 1995)

Certiorari Denied by

10 Bonavolante V. U.S., 116 S.Ct. 351, 133 L.Ed.2d 247, 64 USLW 3286

(U.S., Oct 16, 1995) (NO. 95—6034)

Related References

11 U.S. v. Geiger, 847 F.Supp. 613 (N.D.Ill., Mar 24, 1994)

(NO. 92 C 4750, 90 CR 463)

(C) Copyright West Publishing Company 1996

FOU\#57720(URT516326)Doddz70105314Page57



 

31 F.3d 262

74 A.F.T.R.2d 94-6198, 74 A.F.T.R.2d 94-7548

(Cite as: 31 F.3d 262)

UNITED STATES of America, Plaintiff-Appellee,

v.

David J. TOWNSEND, Defendant-Appellant.

No. 93-2463.

United States Court of Appeals,

Fifth Circuit.

Aug. 25, 1994.

Defendant was convicted in the United States

District Court for the Southern District of Texas,

Melinda Harmon, J., of evading excise taxes on

gasoline. Defendant appealed. The Court of

Appeals, Reynaldo G. Garza, Circuit Judge, held

that: (1) evidence was sufficient to support finding

that defendant took affirmative acts of tax evasion;

(2) evidence was sufficient to support finding that

defendant acted willfully in evading payment of

excise taxes; and (3) district court did not abuse its

discretion by restricting cross-examination, for

purpose of impeaching credibility, of employee of

defendant’s company concerning employee’s

conduct in allegedly falsifying company’s corporate

records.

Affirmed.

[1] CRIMINAL LAW 6:: 1159.2(7)

110k1159.2(7)

Standard of review for sufficiency of evidence

appeals is whether rational fact finder could find

essential elements constituting crime beyond a

reasonable doubt.

[2] CRIMINAL LAW («b 1144.13(5)

110k1144.13(5)

In viewing evidence under rational fact finder

standard, Court of Appeals is obliged to take all

inferences reasonably drawn from the evidence in

the light most favorable to verdict.

[3] INTERNAL REVENUE 67-: 5263.10

220k5263.10

To prove offense of tax evasion, government must

prove: (I) existence of tax deficiency; (2)

affirmative act constituting evasion or attempted

evasion of tax; and (3) that defendant acted

willfully. 26 U.S.C.A. § 7201.

Page 1

[4] INTERNAL REVENUE 6:: 5263.10

220k5263.10

Statute prohibiting tax evasion is not limited to

prosecutions of those who evade taxes that they may

owe themselves, but rather it encompasses

prosecutions of any person who attempts to evade

tax of anyone. 26 U.S.C.A. § 7201.

[5] INTERNAL REVENUE (.7... 5299

220k5299

Evidence was sufficient to support finding that

defendant took affirmative acts of tax evasion;

defendant prepared fraudulent registration for tax-

free transactions, presented fraudulent form to

gasoline sellers, arranged for sale of gasoline to

unregistered retailer, and signed exemption

certificate certifying that he was registered to

purchase tax-free gasoline. 26 U.S.C.A. § 7201.

[6] INTERNAL REVENUE (p 5300

220k5300

Evidence was sufficient to support finding that

defendant acted willfully in evading payment of

excise taxes on gasoline sales; defendant was

experienced in motor fuels industry and

demonstrated familiarity with legal duties imposed

by federal tax scheme, obtained and fraudulently

completed registration for tax—free transactions and

presented it to distributors, manifested knowledge

that his actions were unlawful by attempting to hide

them from distributor and Internal Revenue Service

(IRS) agents, and attempted to conceal transactions

by conducting them through bank account which

was not maintained by his company. 26 U.S.C.A. §

7201.

[7] CRIMINAL LAW 6: 1153(4)

1 10k1153(4)

District Court’s ruling restricting defendant’s cross-

examination of witnesses would be reviewed under

abuse of discretion standard.

[8] CRIMINAL LAW 6):: 1170.5(5)

110k1170.5(5)

Formerly 110k11701/2(5)

If Court of Appeals finds abuse of discretion in

district court’s ruling restricting defendant’s cross-

examination of witnesses, it views error under

harmless error doctrine.

[9] CRIMINAL LAW (.3): 662.7
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110k662.7

Right and opportunity to cross-examine adverse

witness is guaranteed by Sixth Amendment.

U.S.C.A. Const.Amend. 6.

[10] WITNESSES a: 267

410k267

Trial court is given wide latitude in imposing

reasonable restraints upon defendant’s right to cross-

examination of witnesses.

[11] WITNESSES <37.» 349

410k349

Trial court may not place witness’ character or

reputation for veracity outside scope of inquiry on

cross-examination.

[12] WITNESSES (3:4 344(5)

410k344(5)

District Court did not abuse its discretion in tax

evasion case against defendant chief executive

officer of gasohol blending company by restricting

cross-examination, for purpose of impeaching

credibility, of employee of company concerning

employee’s conduct in allegedly falsifying

company’s corporate records; district court disputed

defendant’s contention that records were falsified,

and held that admitting the evidence would only

mislead and confuse jury, and prolong trial.

Fed.Ru1es Evid.Rules 403, 608(b), 28 U.S.C.A.

[13] CRIMINAL LAW (a: 1153(1)

110k1153(1)

Court of Appeals will reverse decision of trial court

in excluding or admitting evidence only upon

showing that trial court abused its discretion in

weighing probative value of evidence against its

prejudicial effect. Fed.Ru1es Evid.Rule 403, 28

U.S.C.A.

[14] WITNESSES («b 344(5)

410k344(5)

District court did not abuse its discretion in tax

evasion case against defendant chief executive

officer of gasohol blending company by restricting

cross-examination of two employees of company

concerning their conduct in allegedly falsifying

company’s corporate records, for purpose of

demonstrating their propensity, motive, and

opportunity to falsify excise tax forms; evidence of

conduct was introduced to show conformity rather

than motive or intent, in contravention to rule

Page 2

governing evidence of similar bad acts, crimes, or

wrongs. Fed.Ru1es Evid.Rule 404(b), 28 U.S.C.A.

[15] WITNESSES («b 352

410k352

District court did not abuse its discretion in tax

evasion case against defendant chief executive

officer of gasohol blending company by restricting

cross-examination of gasoline buyer regarding

buyer’s alleged bad business practices, for purposes

of revealing evidence of bad acts admissible to prove

intent or opportunity; district court found no

evidence that buyer knew of or aided defendant in

tax evasion scheme. Fed.Ru1es Evid.Rule 404(b),

28 U.S.C.A.

[16] WITNESSES 6: 344(1)

410k344(1)

District court did not abuse its discretion in tax

evasion case against defendant chief executive

officer of gasohol blending company by restricting

cross-examination of gasoline buyer regarding

buyer’s alleged bad business practices, for purpose

of impeaching buyer’s credibility; district court did

not find that buyer participated in any tax evasion

scheme, and admission of evidence of trivial acts

such as untimely payment, absent evidence of

fraudulent scheme, could confuse issues and mislead

jury. Fed.Ru1es Evid.Rule 608(b), 28 U.S.C.A.

[l7] WITNESSES (#9 374(1)

410k374(1)

District court did not abuse its discretion in tax

evasion case against defendant chief executive

officer of gasohol blending company by prohibiting

cross-examination into letter from company official

expressing official’s desire to align himself with

Internal Revenue Service’s (IRS) position in order to

avoid company’s tax liability; defendant failed to

show any evidence that official would receive any

benefit from cooperating with government.

Fed.Ru1es Evid.Rule 403, 28 U.S.C.A.

[18] CRIMINAL LAW (W 1170(1)

110k1 170(1)

In tax evasion case against defendant chief executive

officer of gasohol blending company, exclusion of

testimony that defendant was not personally liable

for excise tax was harmless error, since anyone who

willfully evaded tax would be in violation of statute

regardless of who owed tax. Fed.Ru1es Evid.Rule

403, 28 U.S.C.A.; 26 U.S.C.A. § 7201.
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[19] CRIMINAL LAW é: 469.2

1 10k469.2

Admissibility of expert testimony rests within sound

discretion of district court and will be reversed only

upon clear showing of abuse of discretion.

[19] CRIMINAL LAW 4%: 1153(1)

1 10k1 153(1)

Admissibility of expert testimony rests within sound

discretion of district court and will be reversed only

upon clear showing of abuse of discretion.

[20] CRIMINAL LAW ea: 478(1)

1 10k478(1)

To qualify as expert, witness must have specialized

knowledge or training such that his or her testimony

will assist fact finder in determination of fact issue.

[21] CRIMINAL LAW 4.7... 470(2)

110k470(2)

Expert’s testimony in tax evasion case did not

concern mental state of defendant so as to usurp

jury’s role; expert did not opine that defendant

intended to file fraudulent form, but rather that form

was invalid, and expert did not express opinion

about defendant’s state of mind. Fed.Rules

Evid.Rule 704(b), 28 U.S.C.A.

[22] CRIMINAL LAW (b 338(7)

110k338(7)

In tax evasion case, probative value of expert’s

opinion as to existence of tax deficiency and

defendant’s personal liability for tax outweighed its

prejudicial effect; testimony presented by

government would invariably be prejudicial to

criminal defendant, expert’s testimony as to

existence of tax deficiency was probative of element

required for successful prosecution of tax evasion,

and testimony that defendant was personally liable

arguably had probative value in that someone would

be more likely to evade their own tax than

another’s. Fed.Rules Evid.Rule 403, 28 U.S.C.A;

26 U.S.C.A. § 7201.

[23] INTERNAL REVENUE e: 5317

220k5317

In tax evasion case, district court did not abuse its

discretion in refusing to instruct jury that it could

find defendant liable for evading taxes only if he

personally owed taxes; instruction traced tax

evasion statute and informed jury that it could

convict defendant for evading his company’s tax

Page 3

liability, and proposed instruction was not

substantively correct. 26 U.S.C.A. § 7201.

[24] CRIMINAL LAW 4p 1152(1)

110k1152(1)

Standard of review for district court’s refusal to give

proffered jury instruction is abuse of discretion.

[25] CRIMINAL LAW é): 1172.1(1)

110k1172.1(l)

Conviction will not be reversed for improper jury

instructions unless instructions failed to correctly

state the law.

[26] CRIMINAL LAW @ 835

110k835

Refusal to deliver requested jury instruction is

reversible error only if proposed instruction was:

(1) substantively correct; (2) not substantively

covered in jury charge; and (3) concerned important

issue in trial, such that failure to give requested

instruction seriously impaired defendant from

presenting defense.

[26] CRIMINAL LAW 43: 1173.2(1)

110k1173.2(1)

Refusal to deliver requested jury instruction is

reversible error only if proposed instruction was:

(1) substantively correct; (2) not substantively

covered in jury charge; and (3) concerned important

issue in trial, such that failure to give requested

instruction seriously impaired defendant from

presenting defense.

*264 H. Michael Sokolow, Asst. Federal Public

Defender, Roland E. Dahlin, Federal Public

Defender, Houston, TX, for appellant.

Paula C. Offenhauser, Asst. U.S. Atty., Lawrence

Finder, U.S. Atty., Houston, TX, Karen M.

Quesnel, Robert E. Lindsay, Chief, Alan Hechtkopf

and Gail Brodfuehrer, Crim. Appeals & Tax

Enforcement Policy Section, Tax Div., Dept. of

Justice, Washington, DC, for appellee.

Appeal from the United States District Court for

the Southern District of Texas.

Before REYNALDO G. GARZA, SMITH and

PARKER, Circuit Judges.

REYNALDO G. GARZA, Circuit Judge:
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Defendant was convicted under I.R.C. § 7201 for reapplied for the Form 637.

evasion of excise tax. The district court found a tax

deficiency, affirmative acts constituting tax evasion,

and that defendant acted willfully. For the reasons

discussed below we affirm.

I. Introduction

This case involves the use of a fraudulent Form

637 in an attempt to circumvent federally imposed

excise tax. In 1987 federal law imposed an excise

tax of nine cents on each gallon of gasoline sold for

highway use. A *265 wholesale distributor of

gasoline holding a valid "Registration for Tax-Free

Transactions," or Form 637, could purchase

gasoline free of the excise tax. A Form 637 enables

a distributor to purchase gas tax-free and sell it tax-

free to a registered wholesaler or retailer. The

distributor becomes liable for the excise tax if it

sells to an unregistered buyer. In this case

Appellant fraudulently presented a Form 637 to

several distributors, purchased the gas, and then

promptly sold the gas to an unregistered buyer.

II. Background

David Townsend, the inventor of a gasoline

oxygenating product, moved his Califomia-based

fuel blending business (Anafuel) to Houston, Texas

in 1986. Townsend, with Lloyd Maxwell, Lamar

Maxwell, David Maxwell, Don Maxwell, and

Arthur Maxwell formed Petrolife, Inc. (Petrolife), a

gasohol blending company. Appellant Townsend

was named chief executive officer, Lloyd Maxwell

was named the secretary-treasurer and chief financial

officer, and Lamar Maxwell was named president.

In November of 1986 Petrolife decided to apply

for a Form 637. Signed by Lloyd Maxwell as chief

financial officer and dated November 20, 1986, the

form was submitted to the IRS. IRS Agent Mike

Grayson met with Lloyd Maxwell and Charles

Crockett, a Petrolife employee, to discuss the

application. Agent Grayson explained the

requirements of the Form 637 and told them that it

could take several months to obtain approval.

Petrolife decided that they were not prepared to

disclose all the necessary financial information

required for approval at that time. Consequently,

the application was deferred. Mr. Crockett was to

retain Petrolife’s copies of the application until the

corporation was ready to reapply. Petrolife never

Subsequently, Appellant asked Mr. Crockett for

the application. Mr. Crockett handed the

application to him under the assumption that he was

seeking to reapply for approval. Later that day

Townsend showed Mr. Crockett the Form 637 and

said that he had obtained a registration number and

the signature of the IRS district director. [FNl]

FNl. Mr. Crockett testified that he was surprised

that Townsend was able to procure approval of the

Form 637 so quickly and seemingly without leaving

the building. It was his understanding that it could

take several months to obtain approval.

In July of 1987 Townsend contacted Jetero, a

gasoline distributor, and expressed interest in

making a purchase. Jetero met with Townsend and

discussed forms Jetero required before fuel could be

supplied. Townsend provided the necessary forms,

including the fraudulent Form 637. These forms

listed Petrolife as a manufacturer selling gasohol and

listed Petrolife/Anafuel as the purchaser. Upon

receipt of the required forms Jetero commenced

supplying the fuel tax-free. The Jetero invoices

were addressed to "Petrolife, Attn: David J.

Townsen ."

A total of 264,030 gallons of gasoline were

purchased from Jetero in August of 1987 .

Townsend also contacted Crown, another gasoline

distributor, expressing his desire to purchase

gasoline. After he provided the requested

documentation, including the fraudulent Form 637,

Crown began supplying gasoline. The checks used

to pay for the gas listed Petrolife/Anafuel as

purchaser. A total of 161,679 gallons of gasoline

were purchased from Crown in August of 1987.

The gasoline supplied by Jetero and Crown was

shipped to Mr. Chehade Boulos, a service station

operator. The funds used by Townsend were drawn

from an account opened in the name of Anafuel at

the Lone Star Bank. Mr. Boulos would make

deposits to this account in exchange for the gasoline

shipments. The bank would then issue cashier

checks, which were used to pay Crown and Jetero.

Basically, Townsend used the funds prepaid by Mr.

Boulos to make the payments to Crown and Jetero.
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No taxes were paid by Townsend or Petrolife on

the gasoline sold to Mr. Boulos. [FN2] By using

the fraudulent Form 637 and purchasing gas through

an Anafuel account, Townsend acted without the

knowledge or *266 consent of the other officers of

Petrolife. When Mr. Crockett became aware of

Appellant’s transactions he- informed Mr. Lloyd

Maxwell of his intention to inform the IRS. Mr.

Maxwell approved.

FN2. Mr. Boulos testified that he thought the taxes

were included in the purchase price of the gasoline.

IRS Agent Grayson became aware of the

fraudulent Form 637 during a routine inspection of

Jetero’s records. Agent Grayson immediately knew

the form was invalid. First, he knew that Petrolife’s

Form 637 had never been approved. Second, the

registration number did not correspond to the

numbers issued by the Houston office. Third, the

signatures on the form were not signed properly.

Agent Grayson spoke with Mr. Gonzales, the owner

of Jetero, concerning the problem. Mr. Gonzales

told Appellant that the registration number was

invalid. Townsend responded rather angrily that the

number was correct. Later he told Mr. Gonzales

that he had a new temporary number.

Notwithstanding the temporary number, Mr.

Gonzales refused to sell any more gasoline to

Townsend on advice of the IRS.

IRS Agent Vitz took over the investigation.

Agent Vitz observed the same inconsistencies in the

Petrolife Form 637 and therefore contacted

Townsend. On September 5, 1987 Agent Vitz

requested more information regarding the

application. Townsend promised that the

information would be forthcoming. After receiving

no new information, Agent Vitz paid a visit to his

office. Townsend again stated that the registration

number was a temporary number issued by the

Houston office. But no temporary numbers had

issued in 1987.

Agent Taylor met with Townsend and showed him

the fraudulent Form 637 and asked if he had ever

seen this form. Townsend replied that Mr. Crockett

had presented this form to him but that he,

Townsend, had never given it to anyone.

On May 20, 1992 a grand jury indicted Townsend

for attempting to evade federal excise taxes in
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violation of I.R.C. § 7201. Townsend was

convicted by a jury before Honorable Melinda

Harmon in March of 1993. He was sentenced to 14

months in prison and three years supervised release;

he was fined $10,000 and specially assessed $50.

Townsend appeals the district court’s rulings on

four bases. The first basis asserted is whether there

was sufficient evidence to support a conviction.

Second is whether the district court abused its

discretion in limiting Appellant’s cross-examination

of certain witnesses. The third basis is whether the

district court abused its discretion in allowing

opinion testimony concerning Appellant’s liability

on federal excise tax. The fourth basis Appellant

urges is whether the district court erred in failing to

include a proposed jury instruction in the charge.

For reasons discussed below, we affirm the decision

of the district court.

111. Discussion

1. Sufficiency of the Evidence to Support the

Conviction

[1][2] The standard of review for sufficiency of

evidence appeals is whether a rational fact finder

could find the essential elements constituting the

crime beyond a reasonable doubt. United States v.

Nixon, 816 F.2d 1022, 1029 (5th Cir.1987), cert.

denied, 484 U.S. 1026, 108 S.Ct. 749, 98 L.Ed.2d

762 (1988). In viewing the evidence under the

rational fact finder standard, this Court is obliged to

take all inferences reasonably drawn from the

evidence in the light most favorable to the verdict.

United States v. Molinar—Apodaca, 889 F.2d 1417 ,

1423 (5th Cir. 1989).

[3][4] To prove a violation of I.R.C. § 7201 the

government must prove (1) the existence of a tax

deficiency, (2) an affirmative act constituting an

evasion or attempted evasion of the tax, and (3) that

the defendant acted willfully. Sansone v. United

States, 380 U.S. 343, 351, 85 S.Ct. 1004, 1010, 13

L.Ed.2d 882 (1965); United States v. Wisenbaker,

14 F.3d 1022, 1024 (5th Cir.1994). The first issue

that must be addressed is whether there was a tax

deficiency. Wisenbaker, 14 F.3d at 1024. Excise

taxes for the quarter ending September 30, 1987

were due and owing in the amount of $38,313.81

[FN3] on *267 the gasoline bought from Crown and

Jetero and resold to Mr. Boulos. The existence of a
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tax deficiency was not contested by Appellant.

However, Appellant did take issue as to who owed

the tax. He claims that Petrolife owed the tax and

he therefore could not be convicted of evading tax of

another. This is clearly wrong. I.R.C. § 7201

provides that it is a violation for "any person" to

willfully attempt to evade or defeat "any tax.”

I.R.C. § 7201 is not limited to prosecutions of those

who evade taxes that they may owe themselves, but

rather it encompasses prosecutions of any person

who attempts to evade the tax of anyone. See id. at

1024-25. It is the act of evasion that is proscribed;

adopting the limited reading Appellant asserts would

severely restrict if not defeat the purpose of the

statute.

FN3. A total of 425,709 gallons of gasoline was

bought and resold: 264,030 gallons from Jetero and

161,679 gallons from Crown. The deficiency arose

automatically when the tax became due at the end of

the quarter and no excise tax return was filed.

[5] The second issue that must be determined is

whether Appellant cormnitted an affirmative act of

tax evasion. Id. at 1024. Townsend contends that

the government failed to prove this element. Taken

in the light most favorable to the verdict, the

evidence reveals that Townsend committed

numerous affirmative acts. Townsend prepared a

fraudulent Form 637 that contained two forged

signatures and a fabricated registration number. He

presented the fraudulent Form 637 to Crown and

Jetero in furtherance of his tax-free transaction. He

also arranged for the purchase and subsequent sale

of gasoline to Mr. Boulos, an unregistered retailer.

Townsend signed a customer card agreement

enabling him to purchase tax-free gasoline from

Crown and signed a federal excise tax exemption

certificate required by Jetero, certifying that he was

registered to purchase tax-free gasoline. He

arranged for the purchase to be made with cashiers

checks that were paid from funds deposited by Mr.

Boulos into an account opened in the name of

Anafuel over which Townsend’s son had signature

authority. Subsequent to the purchase and sale,

Townsend told Agent Taylor that he had never

presented the Form 637 to anyone when in fact he

had. Finally, he told Agent Vitz that he had

obtained a temporary registration number, which

turned out to be fabricated. Taking this evidence as

true establishes beyond a reasonable doubt that

Townsend took affirmative acts of tax evasion.
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[6] The final issue in which this Court must

inquire is whether Appellant acted willfully. Id. at

1024. The U.S. Supreme Court has recognized that

the term "willfully" connotes a voluntary,

intentional violation of a known legal duty. United

States v. Pomponio, 429 U.S. 10, 12, 97 S.Ct. 22,

23, 50 L.Ed.2d 12 (1976). I.R.C. § 7201 imposes

that duty and the evidence taken in the light most

favorable to the verdict establishes that Appellant

acted willfully in violation of this duty. Townsend

was experienced in the motor fuels industry and

demonstrated familiarity with legal duties imposed

by the federal tax scheme. He was no proverbial

babe in the woods. He obtained and fraudulently

completed a Form 637 and presented it to

distributors. Townsend manifested knowledge that

his actions were unlawful by attempting to hide

them from both Jetero and the IRS agents. Finally

he attempted to conceal the gasoline transactions by

conducting them through a non-Petrolife bank

account. Therefore, the evidence established a tax

deficiency, revealed affirmative acts constituting an

attempt to evade the excise tax, and demonstrated

that Townsend acted willfully.

2. Cross-Examination of Government Witnesses

[7][8][9][10][11] Appellant argues that the district

court erred in restricting his cross—examination of

various government witnesses regarding (a)

falsification of corporate records, (b) bad business

practices, and (c) testimony that Townsend was

personally liable for excise tax. The applicable

Federal Rules of Evidence are 403, 404(b), and

608(b). [FN4] "The admission or exclusion of

evidence at trial is a matter committed to the

discretion of the trial court." United States v.

Moody, 903 *268 F.2d 321, 326 (5th Cir.1990).

We review the trial court’s ruling under the abuse of

discretion standard. Id. If we find that an abuse of

discretion has occurred we view the error under the

harmless error doctrine. Id. The right and

opportunity to cross-examine an adverse witness is

guaranteed by the sixth amendment. Delaware v.

Van Arsdall, 475 U.S. 673, 678-79, 106 S.Ct.

1431, 1435, 89 L.Ed.2d 674; Moody, 903 F.2d at

329. However, the trial court is given "wide

latitude" in imposing reasonable restraints upon

defendant’s right to cross-examination. Moody, 903

F.2d at 329. [FNS]

FN4. Appellant asserts due process violations yet
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cites only evidentiary authority. Accordingly, we

will address each issue under the Federal Rules of

Evidence.

FN5. The trial court may not place the witness’s

character or reputation for veracity outside the

scope of inquiry. Moody, 903 F.2d at 329; See

generally United States v. Garza, 754 F.2d 1202,

1206 (5th Cir.l985).

A. Falsification of Corporate Records

[12] Townsend contends that the district court

abused its discretion in overly restricting the cross-

examination of Mr. Crockett and Mr. Maxwell

concerning their conduct in allegedly falsifying

Petrolife’s corporate records. Townsend claims that

Mr. Crockett’s deposition indicated that the records

were falsified in anticipation of bankruptcy and the

IRS investigation. Appellant sought to introduce

this evidence in hopes of impeaching their

testimony. Rule 608(b) of the Federal Rules of

Evidence provides that a witness may be questioned

about specific instances of conduct, in the discretion

of the trial court, to attack the witness’s reputation

for truthfulness. Rule 403 requires the trial court to

balance the dangers of unfair prejudice, confusion of

the issues, misleading the jury, or waste of time

against the probative value of the evidence.

[13] The district court found that Mr. Crockett’s

deposition did not support Appellant’s assertion that

the corporate minutes were falsified. The district

court disputed Appellant’s contention of falsification

finding a lack of evidence to support this line of

questioning. [FN6] Furthermore, the district court

held that admitting the evidence would only serve to

mislead and confuse the jury, and prolong the trial.

This Court will reverse a decision of the trial court

in excluding or admitting evidence only upon a

showing that the trial court abused its discretion in

weighing the probative value of the evidence against

its prejudicial effect. United States v. York, 888

F.2d 1050, 1056 (5th Cir.l989). Because Appellant

cannot show an abuse of discretion we affirm the

district court’s decision to exclude this evidence.

FN6. The district court found that the corporate

minutes had not been kept up to date and it was

unclear from the deposition what, if any, part of the

minutes were not true. Based on Mr. Crockett’s

explanation of the deposition, the court found
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insufficient evidence of fraud.

[14] Appellant also contends that the evidence of

falsification demonstrates Mr. Crockett’s and Mr.

Maxwell’s propensity, motive, and opportunity to

falsify the Form 637. The motives for falsification,

Townsend asserts, were for personal and corporate

gain and self-vindication. He claims that these

motives were the same as those that allegedly led

Mr. Maxwell and Mr. Crockett to apply for the

Form 637 and to testify against Townsend. Further,

Townsend contends that the scheme to falsify the

corporate records was "sufficiently similar if not

identical to the offense of falsifying a Form 637. "

Rule 404(b) provides that a defendant may offer

through extrinsic evidence or by cross-examination

similar bad acts, crimes, or wrongs to show motive,

opportunity, intent, and the like. [FN7] However,

under Rule 404(b), evidence of crimes, wrongs, or

acts is not admissible if offered to prove the

character of a witness in order to show that the

witness acted in conformity therewith on a particular

occasion. As discussed above, the district court did

not find a scheme or plan to falsify the corporate

records, thereby refuting the reasons Appellant

proffered for introducing the evidence.

Furthermore, Appellant’s brief indicates that the

evidence was introduced for purposes of showing

conformity rather than motive or intent in direct

contravention to Rule 404(b). Appellant alleged

*269 that the "scheme to falsify documents to

mislead or defraud the bankruptcy court and the IRS

was sufficiently similar if not identical to the offense

of falsifying a Form 637." Therefore, this Court

affirms the district court’s decision in excluding the

evidence. Because the district court did not commit

error, we do not reach application of the harmless

error doctrine.

FN7. See also United States v. Luffred, 911 F.2d

1011, 1015 (5th Cir.l990) (holding that prior bad

acts may be relevant under Fed.R.Evid. 404(b) to

prove that a witness had the opportunity and ability

to concoct a fraudulent or deceitful scheme).

B. Bad Business Practices

[15] Townsend also contends that the district court

erred in curtailing his cross-examination of Mr.

Boulos. Appellant asserts that Mr. Boulos’s alleged

bad business practices would reveal his motive and
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intent to use Townsend’s son to set up a bank

account. Mr. Boulos, Appellant contends, failed to

timely pay his bills, "bounced" checks, and sold

substandard gasoline. The unauthorized use of the

bank account circumvented a credit check by Crown

and Jetero in furtherance of the tax evasion scheme.

Under 404(b) evidence of crimes, bad acts, or

wrongs are admissible to prove intent or

opportunity. However, the district court found no

evidence showing that Mr. Boulos knew of or aided

Townsend in the tax evasion scheme.

[16] Townsend asserts that Mr. Boulos was also

guilty of tax evasion if he knowingly carried out the

scheme to buy gas tax-free. These facts would serve

to impeach Mr. Boulos under 608(b). Rule 608(b)

provides that specific acts of misconduct, though

they cannot be proved by extrinsic evidence, may be

elicited on cross-examination to impeach the

credibility of a witness. But again Rule 403 serves

to temper the otherwise unreigned use of 608(b).

The district court did not find that Mr. Boulos

participated in any scheme of tax evasion and

therefore excluded this testimony. The district court

did not abuse its discretion because trivial acts, such

as untimely payment, should be excluded, absent

evidence of a fraudulent scheme, because the

dangers of confusing the issues and misleading the

jury substantially outweigh any minor probative

value the testimony would have.

C. Evidence of Townsend’s liability for the excise

tax

[17] Townsend contends that the district court

abused its discretion in prohibiting cross-

examination into areas of the Comptroller’s decision

and Mr. Maxwell’s letter, dated March 27, 1989.

The Comptroller held that Petrolife rather than

Townsend was liable for state excise tax. In the

Maxwell letter Mr. Maxwell allegedly expressed the

desire to align himself with the IRS’s position in

order to avoid Petrolife’s tax liability. Appellant

contends that he had a right to impeach the witness

and reveal the motivation and bias of Mr.

Maxwell’s adversarial testimony. Appellant has

failed to show any evidence in the record indicating

an arrangement under which Mr. Maxwell would

receive any benefit for cooperating with the

government. The district court found, under Rule

403, that the probative value of the testimony was

substantially outweighed by the danger of confusion
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of the issues. Because Appellant has failed to show

that the district court abused its discretion, we

affirm the district court on this point. York, 888

F.2d at 1056; see also United States v. Sutherland,

929 F.2d 765, 777 (1st Cir.) cert. denied, --- U.S. —

---, 112 S.Ct. 83, 116 L.Ed.2d 56 (1991) (holding

that appellant failed to demonstrate a basis for

suspecting bias other than a conclusory allegation).

[18] Agent Vitz testified that Townsend was liable

for the excise tax. Appellant contends that he had a

right to cross-examine Agent Vitz concerning the

Maxwell letter and the Comptroller’s decision

holding Petrolife liable for state excise tax. The

district court excluded this testimony under Rule

403. We find no error requiring reversal. Anyone

who willfully evades a tax is in violation of I.R.C. §

7201 regardless of who owed the tax. [FN8] Thus,

exclusion of testimony that Townsend was not

personally liable was harmless error.

FN8. As discussed supra all that is required to

establish a violation of I.R.C. § 7201 is proof

beyond a reasonable doubt of a tax deficiency,

affirmative acts of evasion, and willfulness.

3. Expert Testimony

The government called Agent Vitz as a summary

witness and an expert on excise *270 tax. Agent

Vitz testified that Townsend became liable for the

excise tax when he sold it to Mr. Boulos. Agent

Vitz also calculated the tax deficiency owed on the

gas sold to Mr. Boulos. Appellant contends that the

district court erred in admitting this testimony

because it interfered with the jury’s function, it was

inadmissible under Fed.R.Evid. 704(b), and it was

inadmissible under Fed.R.Evid. 403.

[19] [20] The admissibility of expert testimony

rests within the sound discretion of the district court

and will be reversed only upon a clear showing of

abuse of discretion. United States v. Charroux, 3

F.3d 827, 833 (5th Cir.1993). Rule 703 provides

that a qualified expert may testify in the form of an

opinion if scientific, technical, or other specialized

knowledge will assist the trier of fact in

understanding the evidence. To qualify as an

expert, the witness must have specialized knowledge

or training such that his or her testimony will assist

the fact finder in the determination of a fact issue.

United States v. Bourgeois, 950 F.2d 980, 987 (5th
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Cir.1992). Agent Vitz’s training in accounting and

experience in tax prosecutions qualifies him as an

expert. There is no evidence that the district court

abused its discretion in accepting Agent Vitz as an

expert as Townsend failed to object to Agent Vitz’s

qualifications. Accordingly, we will address the

substance of his testimony rather than his

qualifications.

[21] Appellant contends that Agent Vitz’s

testimony was an usurpation of the jury’s role in

violation of Rule 704(b). Rule 704(b) states that an

expert shall not testify with respect to the mental

state of a defendant in a criminal trial. Agent Vitz

did not opine that Townsend intended to file a

fraudulent Form 637, rather he testified that the

form was invalid. Agent Vitz did not express an

opinion about Appellant’s state of mind.

Accordingly, his testimony was not excludable

under Rule 704(b). United States v. Webster, 960

F.2d 1301, 1308—09 (5th Cir.) cert. denied, --- U.S.

----, 113 S.Ct. 355, 121 L.Ed.2d 269 (1992).

[22] Rule 403 operates to exclude otherwise

admissible evidence if the probative value is

substantially outweighed by its prejudicial effects.

Appellant contends that Agent Vitz’s testimony was

prejudicial. Testimony presented by the government

will invariably be prejudicial to a criminal

defendant. But Rule 403 only excludes evidence

that would be unfairly prejudicial to the defendant.

Here, the probative value of the evidence was not

substantially outweighed by its prejudicial effects.

Agent Vitz testified as to the existence of a tax

deficiency, an element required for a successful

prosecution under I.R.C. § 7201. He also opined

that Townsend was personally liable on the excise

tax. This arguably has probative value. Someone

would be more likely to evade their own tax rather

than another’s. Because this testimony was

probative and not unfairly prejudicial, we find no

error.

4. Jury Instructions

[23] Appellant requested the district judge to

instruct the jury that it could find him liable for a

violation of I.R.C. § 7201 only if he personally

owed the taxes. The district court refused,

instructing the jury that it could convict the

defendant for attempting to evade taxes owed by

another. Appellant cries foul.
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[24][25][26] The standard of review is abuse of

discretion. United States v. Chaney, 964 F.2d 437,

444 (5th Cir.1992). A conviction will not be

reversed unless the instructions failed to correctly

state the law. United States v. Coleman, 997 F.2d

1101, 1105 (5th Cir.1993), cert. denied, --- U.S. ---

-, 114 S.Ct. 893, 127 L.Ed.2d 86 (1994). The issue

this Court must decide is whether the district court

abused its discretion by refusing the proposed

instruction. A refusal to deliver a requested jury

instruction is reversible error only if the proposed

instruction was (1) substantively correct, (2) not

substantively covered in the jury charge, and (3)

concerned an important issue in the trial, such that

failure to give the requested instruction seriously

impaired the defendant from presenting a defense.

United States v. Mollier, 853 F.2d 1169, 1174 (5th

Cir.1988).

The actual jury charge correctly stated the law.

The instruction traced I.R.C. § 7201 and informed

the jury that they could convict *271 Townsend for

evading Petrolife’s tax liability. See United States

v. Troy, 293 U.S. 58, 55 S.Ct. 23, 79 L.Ed. 197

(1934); United States v. Wisenbaker, 14 F.3d

1022, 1026-27 (5th Cir.1994). Appellant’s

proposed instruction was not substantively correct.

Appellant contends that the jury should have been

instructed to find Townsend guilty only if he

personally owed the tax. Because I.R.C. § 7201

proscribes evasion of any tax, this instruction fails

the first prong of the test. Accordingly, we affirm

the district court’s ruling.

For the above stated reasons the defendant’s

conviction is AFFIRMED.

END OF DOCUMENT
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Defendant who had previously been convicted of

aggravated assault on police officer petitioned for

habeas relief. The United States District Court for

the District of Arizona, Earl H. Carroll, J ., accepted

magistrate’s recommendation and dismissed petition

without evidentiary hearing. Defendant appealed.

The Court of Appeals, Noonan, Circuit Judge, held

that: (1) exclusion of police detective’s expert

testimony, regarding proper procedure to be used by

undercover officer in identifying himself to suspect,

did not deprive defendant charged with aggravated

assault of Sixth Amendment right to present defense,

and (2) exclusion of evidence regarding police

department’s discipline of officer did not deprive

defendant of constitutional right to cross-examine

witnesses against him.

Affirmed.

Nelson, Circuit Judge, concurred in part and

dissented in part and filed opinion.

[1] CRIMINAL LAWw 675

110k675

Formerly 110k469

Exclusion of police detective’s expert testimony,

regarding proper procedure to be used by

undercover officer in identifying himself to suspect,

did not deny habeas petitioner charged with

aggravated assault of Sixth Amendment right to

present defense; jurors could have decided whether

habeas petitioner knew victim was police officer

without expert’s testimony, which was merely

cumulative of other evidence and not major part of

attempted defense. U.S.C.A. Const.Amend. 6.

[2] CRIMINAL LAW 6: 662.1

1 10k662. 1

Evidence regarding police department’s discipline of
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officer for improperly using police vehicle on off-

duty job was only peripherally relevant to officer’s

credibility as witness; accordingly, trial court’s

decision to exclude evidence did not deprive

defendant of constitutional right to confront

witnesses against him. U.S.C.A. Const.Amend. 6.

[2] WITNESSES 67» 344(2)

410k344(2)

Evidence regarding police department’s discipline of

officer for improperly using police vehicle on off—

duty job was only peripherally relevant to officer’s

credibility as witness; accordingly, trial court’s

decision to exclude evidence did not deprive

defendant of constitutional right to confront

witnesses against him. U.S.C.A. Const.Amend. 6.

*778 Ron Kilgard, Phoenix, Ariz., for petitioner-

appellant.

Barbara A. Jarrett, Phoenix, Ariz., for

respondent-appellee.

Appeal from the United States District Court for

the District of Arizona.

Before HUG, NELSON and NOONAN, Circuit

Judges.

NOONAN, Circuit Judge:

Christopher Stacy Pool appeals the denial of his

petition for habeas corpus. His case has been ably

argued on appeal, but we affirm the decision of the

district court.

FACTS AND PROCEEDINGS

In 1982 Pool was a thirty—year—old produce

salesman. He was out on bail pending trial for

assault. He had been convicted in 1977 of

possessing marijuana and had served a three year

sentence of probation.

On the evening of February 19, 1982, Pool was

driving his father’s Toyota in a deserted part of

Yuma County, accompanied by his friend Brian

Twist. Twist had invited P001 to go rabbit-hunting

and Pool had brought a gun with him; but Twist

suggested that Pool first aid him in planting two

marijuana plants and as they drove they looked for a

place to plant the plants.
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Paul Connolly, a deputy sheriff of Yuma County,

was working that night for a private employer,

Camille Allec, patrolling for pay to catch thieves in

Allec’s citrus groves. Connolly had worked in this

capacity for two years and had made about thirty

stops or arrests. He drove a "beat up" Yuma

County Sheriff Department’s 1969 Ford pickup

truck, not readily identifiable as a police vehicle.

He himself was wearing levis, boots, and his

uniform shirt with gold letters and gold circles on

the arms and his police badge and name plate; he

was also wearing a gun and gunbelt.

Connolly passed Pool in the Toyota and made a

U—tum to follow him, eventually finding the Toyota

parked on a rural road. Connolly parked head-on

with the Toyota. There was no street lighting.

Connolly’s own lights lit up the car, and he saw two

people in the front seat and the plants in the rear.

Connolly radioed his number, his location, the

license number of the Toyota and the fact that it had

marijuana in it to the Sheriff’s Department. He then

turned on the red grill lights of his truck, walked in

front of these lights and approached the driver’s side

of the Toyota.

According to his testimony at the trial, Connolly

had his flashlight in his right hand and shined the

light into the truck. He saw the driver reach for his

midsection and noticed a bulge on his right side. He

ordered both driver and passenger to put their hands

on the dashboard. He heard the driver say "fucking

pig." He saw the top two inches of an automatic

pistol. With his right hand--his shooting hand--

occupied with the flashlight, Connolly believes he

threw the light into the car. He yelled and dove into

the bushes, down a bank. As he dove, or just

before, he heard the pop of a shot. He rolled twice,

then turned, and fired back twice at headlights that

turned out to be his own. One bullet was later

found to have damaged the truck’s radiator, the

other to have ricocheted off, leaving a dent. After

his two shots, he crawled into a small hole. About

20 minutes later, Deputy Will Brooks drove up.

The Toyota had gone. Connolly came out of the

hole and told Brooks that "two Indians just took a

shot at me and are armed with a .45 or .9 m."

At the trial, Pool and Twist testified that they

were blinded by Connolly’s lights. *779 When

Connolly told them to place their hands on the

dashboard, Pool was scared and reached for the gun.
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As he pulled up the gun he was hit in the face with

the flashlight. To this extent, Pool and Twist’s

testimony was not contrary to Connolly’s. Pool,

however, denied saying anything to Connolly except

"Get back" as he, Pool, put his hands on his gun,

and both Pool and Twist maintained that they did

not recognize Connolly as a police officer. On the

critical issue of the shooting, Pool testified that

before he fired he heard “a cannon blast" in his car

and thought, "This man is trying to kill me." He

then "cocked the gun and stuck it out the window

and fired a shot at the same time trying to start the

car." As he drove off, Pool heard "at least two

shots." Twist’s testimony as to the events was

vague and not such as to inspire confidence in his

memory or veracity. In his own words, he was "in

total confusion. "

Pool was charged with the crime of aggravated

assault with a deadly weapon. His defense was that

he acted with justification. His first trial ended in a

hung jury. In the second trial, the judge charged the

jury that Pool was justified if two conditions were

satisfied: that a reasonable person in his situation

would have believed that physical force was

immediately necessary to protect against another’s

use or attempted use of unlawful physical force;

and that he used or threatened no more physical

force than would have appeared necessary to a

reasonable person in his situation. No objection was

made to this standard instruction. The case was sent

to the jury at 6:12 p.m. and at 7:26 p.m. the jury

returned a verdict of guilty.

Douglas W. Keddie, the trial judge, denied a

motion for a new trial on July 13, 1982. He

sentenced P001 to nine years in prison. Pool

appealed to the Arizona Court of Appeals, attacking

the admission of the marijuana and evidence of his

bail status. He also challenged a limitation put on

the cross-examination of Connolly and Brooks and

the exclusion of expert testimony on proper

procedures for a police stop. Other errors assigned

were the denial of a directed verdict; denial of a

motion to change the judge who was accused by

Pool of prejudice; error in the jury instruction on

Pool’s bail status; and error in rejecting Pool’s

proffered instructions on retreat. The Court of

Appeals affirmed the conviction; the Supreme

Court of Arizona refused to review.

Pool, represented by new counsel, applied for
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habeas corpus. A magistrate recommended that his

petition be dismissed without an evidentiary

hearing. The district court accepted this

recommendation and on March 10, 1986 denied the

petition. Pool appealed to this court.

ISSUES

Pool presses two claims:

First, Pool maintains he was denied his rights

under the Sixth Amendment "to present a defense."

Washington v. Texas, 388 U.S. 14, 19, 87 S.Ct.

1920, 1923, 18 L.Ed.2d 1019 (1967). He sought to

put on the stand a detective from the City of Yuma

Police Department who as an expert would testify as

to the proper police procedure to be used by an

undercover officer identifying himself. The

detective had testified at the first trial which ended

in a deadlocked jury; Judge Keddie, who presided

at both trials, stated that by the time of the second

trial he had been persuaded by the prosecutor’s

objections that the testimony was irrelevant and that

the jury did not need it to understand the situation.

Pool contends that the detective’s testimony

"directly rebutted the theory of the govemment’s

case that a reasonable person would have identified

Mr. Connolly as a police officer. "

Second, Pool points to matter that Judge Keddie’s

rulings precluded both juries from hearing: Five

days after the encounter with Pool, Connolly was

reprimanded for not reporting that he had been

working for two years for pay for a private

employer and using the county’s truck and gas; also

for not giving "an adequate answer" to the Sheriff’s

inquiry as to why the Sheriff had not been informed.

Connolly was docked "100 hours of comp time" to

compensate for the gas and wear and tear on the

truck. *780 The reprimand was to stay in his file

one year.

The reprimand became an issue when defense

counsel wanted to show that Connolly had lied to

defense counsel in his pretrial statements. As part

of that proof, defense counsel sought to introduce

the reprimand. Judge Keddie interpreted the pretrial

statements made by Connolly to defense counsel as

ambiguous and did not believe the reprimand

relevant to Connolly’s credibility. Accordingly, he

refused to allow examination on either the

reprimand or the statements to counsel.
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On appeal to this court, Pool urges that cross-

examination on the reprimand was necessary to

bring out bias against Pool on Connolly’s part. As

expressed by Pool’s brief:

Connolly had a motive and bias to testify falsely,

not only to ingratiate himself with his superiors,

but also to put a good face on his activities on the

evening of the alleged crime, and ultimately, to

get back at Mr. Pool [He] may reasonably

have hoped that his reprimand would be

suspended if he cooperated in the prosecution.

Pool argues further that Connolly’s reprimand could

be interpreted as a reprimand for equivocating when

questioned by the Sheriff and in this way would also

have a bearing on his credibility. Denial of the

opportunity to attack Connolly’s credibility is, Pool

maintains, a violation of the right "to be confronted

with witnesses against him." United States

Constitution, Amendment VI; Davis v. Alaska, 415

U.S. 308, 94 S.Ct. 1105, 39 L.Ed.2d 347 (1974).

ANALYSIS

We review anew the legal issues presented to the

district court. Chatman v. Marquez, 754 F.2d 1531

(9th Cir.1985).

[1] First. The admissibility of expert testimony is

normally in Arizona as elsewhere a matter of

discretion for the trial judge. State v. Williams, 132

Ariz. 153, 160, 644 P.2d 889 (1982). Expert

testimony is unnecessary if the jury is qualified

without such testimony to determine the issue

intelligently. State v. Chapple, 135 Ariz. 281, 292-

93, 660 P.2d 1208 (1983). We do not find

Arizona’s application of these stande doctrines to

have violated the Sixth Amendment. If the jury

believed Connolly, the jury would have found that

Pool knew he was police because he used the

opprobrious street term for a policeman. If the jury

believed Pool himself, the jury would have found

that Pool fired after being shot at by Connolly.

Without expert testimony the jury would have

known that such an approach by Connolly would not

constitute proper police procedure. If the jury did

not believe Pool, the expert’s testimony would not

have helped him. No constitutional error was

committed in excluding the testimony. In any

event, the expert testimony would have been

cumulative and was not "a major part of the

attempted defense." Perry v. Rushen, 713 F.2d

1447, 1453 (9th Cir.1983).
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[2] Second, as to the reprimand: the observation

in it that Connolly’s answer was "inadequate" does

not show that he was a liar; the observation merely

means that he did not have a good explanation.

That the Sheriff’s Department already had a good

idea of Connolly’s practice is evident from the

arrests he had made in the past and the police

communications he used; it is a reasonable

inference that the reprimand came about because of

the publicity. In ruling on peripheral evidence, a

trial court must have a range of discretion within

which a mistake, if there is one, is not automatically

constitutional error. Police discipline of a police

witness may be the only evidence of possible bias

and so severe in degree that a motive to lie may be

created. Cf. United States v. Garrett, 542 F.2d 23

(6th Cir.1976). In Pool’s case, the existence of the

reprimand in Connolly’s file would not have

significantly increased his desire to ingratiate

himself with his superiors. He had already lost "the

comp time." The reprimand was to be removed

from the file within nine months of the trial. Every

police officer, it may be supposed, looks better with

a certain kind of superior if his testimony leads to a

conviction. This possible reason for discounting

police testimony is not materially enhanced *781 by

the presence of a mild, soon-to—be extinguished

censure. Finally, that the encounter with Connolly

had led to the reprimand would not have shown that

Connolly had a different degree of bias against Pool

than the jury already knew that he had. The jury

knew from Connolly’s own lips that Pool had put

him to flight, driven him into a hole, and led him to

shoot up his own vehicle. If the jury did not infer

from this story that Connolly could have little love

for the defendant, a bureaucratic censure would not

have changed the jury’s view of Connolly’s animus.

No constitutional right was denied in limiting the

cross-examination in this regard. Unlike Davis v.

Alaska where a traditional method of impeaching a

witness was denied by the trial court, there was here

only a remote and peripheral challenge to

Connolly’s credibility.

AFFIRMED.

NELSON, Circuit Judge, concurring in part and

dissenting in part.

Pool sought to introduce expert testimony relevant

to whether he recognized Connolly as an officer.

The expert witness would have explained the

Page 4

standard police procedures used by officers to

identify themselves to frightened suspects. From

this evidence, the jury might have inferred that

reasonable people do not always recognize police

officers. This insight might have led the jury to

conclude that Pool did not recognize Connolly as an

officer because Connolly failed to use the standard

procedure to identify himself.

Excluding the relevant expert testimony was

constitutionally valid. The sixth amendment does

not require the admission of all relevant evidence.

Rather, courts may constitutionally exclude evidence

if society’s interest in fair and efficient trials

outweighs the defendant’s interest in presenting the

evidence. Perry v. Rushen, 713 F.2d 1447, 1451-

52 (9th Cir.1983), cert. denied, 469 U.S. 838, 105

S.Ct. 137, 83 L.Ed.2d 77 (1984). In this case, the

state’s interest in excluding evidence on collateral

issues was legitimate. The trial court could

reasonably have feared that the expert testimony

would divert the jury’s attention from the issue of

Pool’s guilt to the collateral issue of Connolly’s

improper method of identifying himself.

Against the State’s interest in preventing jury

confusion we must weigh Pool’s interest in

presenting the evidence. This was quite small. The

jury could have concluded that Pool did not

recognize Connolly as an officer from other much

more direct evidence, such as the darkness, the

shining headlights, Connolly’s clothes, and

Connolly’s failure verbally to identify himself. The

inference from the expert testimony to the

conclusion that Pool did not recognize Connolly as a

police officer was indirect and problematic. I

therefore conclude that the trial court reasonably

excluded the relevant expert testimony. I agree that

no sixth amendment violation occurred.

I disagree, however, that excluding evidence and

cross-examination on Connolly’s reprimand was

constitutionally permissible. The confrontation

clause secures a defendant’s right to cross-examine

witnesses in order to expose their motivation for

testifying. Davis v. Alaska, 415 U.S. 308, 316-17,

94 S.Ct. 1105, 1110-11, 39 L.Ed.2d 347 (1974).

Although this right does not preclude trial judges

from imposing "limits on defense counsel’s inquiry

into the potential bias of a prosecution witness,"

Delaware v. Van Arsdall, 475 U.S. 673, 106 S.Ct.

1431, 1435, 89 L.Ed.2d 674 (1986), neither does it
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allow the trial court to prohibit all inquiry into the

possibility that an event might have furnished the

witness with a motive for favoring the prosecution.

See id.

In this case, Pool sought to cross-examine

Connolly on evidence "about an event that the State

conceded had taken place and that a jury might

reasonably have found furnished the witness a

motive for favoring the prosecution in his

testimony." Van Arsdall, 106 S.Ct. at 1435. The

jury might have found that the reprimand gave

Connolly a motive to lie based on any one of several

reasonable inferences. Having learned that officer

Connolly was punished for his moonlighting, the

jury might have concluded that Connolly sought to

regain his lost comp. time, or to avoid more severe

action by helping the prosecution to obtain *782 a

conviction. The jury might also have realized that

the officer would have reason to make his infraction

seem less serious to his superiors by avoiding the

further charge that in addition to moonlighting and

using state property without permission, he handled

the arrest inappropriately. Finally, learning that

Connolly had been sanctioned, and presumably that

the department would no longer permit Connolly to

earn the extra income using department property,

the jury might have developed further reason to

suspect that Connolly disliked Pool and had reason

to seek revenge. Because a jury might have found

that the reprimand gave Connolly an incentive to lie,

excluding the evidence and precluding all cross-

examination on the issue violated Pool’s

confrontation clause rights. See United States v.

Garrett, 542 F.2d 23 (6th Cir. 1976).

Although trial courts may exclude cumulative

evidence of bias, see, e. g., United States v. Jackson,

756 F.2d 703 (9th Cir.1985) (allowing limitation of

cross-examination regarding a witness’s paid

cooperation with law enforcement officials because

evidence had already been admitted regarding the

witness’s payment in exchange for cooperation), the

evidence of bias excluded in this case was not

cumulative. Other facts might have suggested that

Connolly had reason to dislike Pool. But these

other facts are not cumulative of the additional and

independent motive for lying created by the

reprimand. To the contrary, the reprimand

constitutes an independent incentive for Connolly to

lie. Pool had a constitutional right to expose this

incentive for the jury.

Page 5

I would reverse Pool’s conviction based on this

constitutional error. I cannot conclude beyond a

reasonable doubt that the error was harmless. See

Van Arsdall, 106 S.Ct. at 1438. The case was

based largely on Connolly’s testimony, and

therefore on his credibility. Because his testimony

was important, not cumulative, and uncorroborated,

and because the prior trial ended in deadlock,

indicating that the prosecution’s case was not

overwhelmingly strong, even a small increase in the

evidence of Connolly’s bias might have altered the

outcome of this case.

END OF DOCUMENT
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Brian DICKERSON, Plaintiff-Appellant,

V.

DEPARTMENT OF JUSTICE,

Defendant-Appellee.

No. 92-1458.

United States Court of Appeals,

Sixth Circuit.

Argued Jan. 19, 1993.

Decided April 30, 1993.

Newspaper editor requested, pursuant to

Freedom of Information Act (FOIA), release of

record on investigation conducted by Federal

Bureau of Investigation (FBI) into

disappearance more than 15 years earlier of

former union official. After FBI denied

request, editor brought suit to compel

Department of Justice to produce records. The

United States District Court for the Eastern

District of Michigan, George LaPlata, J.,

denied relief, and editor appealed. The Court

of Appeals, David A. Nelson, Circuit Judge,

held that: (1) Vaughn index was not required,

and (2) records came within FOIA exemption

for records compiled for law enforcement

purposes whose disclosure could reasonably be

expected to interfere with enforcement

proceedings.

Affirmed.

Beckwith, District Judge, sitting by

designation, delivered separate concurring

opinion.

Batchelder, Circuit Judge, delivered

separate dissenting opinion.

[1] RECORDS c: 65

326k65

"Vaughn index" is document-by-document

index, specially prepared for litigation

purposes, in which agency describes contents

of its records and reasons why each of the

disputed items is claimed to be exempt from

disclosure under Freedom of Information Act

(FOIA). 5 U.S.C.A. § 552.

See publication Words and Phrases for other

judicial constructions and definitions.

[2] RECORDS (p 60
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326k60

Law enforcement records cannot reasonably be

expected to interfere with enforcement

proceedings, for purposes of Freedom of

Information Act (FOIA) exemption, unless

there is at least reasonable chance that

enforcement proceeding will occur. 5 U.S.C.A.

§552(b)(7)(A).

[3] RECORDS (era 65

326k65

District court did not have to require Federal

Bureau of Investigation (FBI) to compile

Vaughn index of FBI file relating to

disappearance of former union official more

than 15 years earlier before concluding that

records relating to disappearance were within

Freedom of Information Act (FOIA) exemption

for records compiled for law enforcement

purposes whose production could reasonably

be expected to interfere with enforcement

proceedings, based upon afiidavits of several

FBI officials and its in-camera review of FBI

file documents assembled for purpose of

briefing one of the affiants on status of

investigation. 5 U.S.C.A. § 552(b)(7)(A).

[4] RECORDS $7 65

326k65

In connection with dispute over whether

records come within Freedom of Information

Act (FOIA) exemption for records compiled for

law enforcement purposes, valuable time

should not normally have to be spent on

preparation and analysis of Vaughn index

insofar as question to be resolved is whether

actual enforcement proceedings are still being

contemplated; as practical matter, affidavits

by people with knowledge of and

responsibility for investigation usually ought

to suflice. ‘5 U.S.C.A. § 552(b)(7)(A).

[5] RECORDS c: 60

326k60

Federal Bureau of Investigation (FBD records

relating to disappearance of former union

official more than 15 years earlier were

exempt from disclosure under Freedom of

Information Act (FOIA) as records compiled

for law enforcement purposes whose

production could reasonably be expected to
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interfere with enforcement proceedings; FBI

made sufficient showing that investigation of

disappearance remained active and that

production of record could reasonably be

expected to interfere with future prosecution.

5 U.S.C.A. § 552(b)(7)(A).

[6] RECORDS (#2 67

326k67

On appellate record it did not appear that

prospects for finding any "reasonably

segregable" nonpublic portions of Federal

Bureau of Investigation (FBD files relating to

disappearance of union official more than 15

years earlier that could properly be made

public were such as to justify remand. 5

U.S.C.A. § 552(b).

*1427 Herschel P. Fink (argued and briefed),

Michael A. Gruskin (briefed), Steven M.

Ribiat, Honigman, Miller, Schwartz & Cohn,

Detroit, MI, for plaintiff—appellant.

L. Michael Wicks, Asst. US. Atty., Detroit,

MI, Stephen G. Harvey, Leonard Schaitman,

US. Dept. of Justice, Appellate Staff, Civil

Div., Scott R. McIntosh (argued and briefed),

US. Dept. of Justice, Appellate Div.,

Washington, DC, for defendant-appellee.

Before: NELSON and BATCHELDER,

Circuit Judges; and BECKWITH, District

Judge. [FN*]

FN* The Honorable Sandra S. Beckwith,

United States District Judge for the

Southern District of Ohio, sitting by

designation.

DAVID A. NELSON, Circuit Judge.

Pursuant to the Freedom of Information Act-

-a statute which, subject to certain exceptions,

makes federal government records available to

anyone who asks for them-plaintiff Brian

Dickerson requested the release of records on

an investigation conducted by the Federal

Bureau of Investigation into the

disappearance of Jimmy Hoffa, former

president of the Teamsters Union.

Citing 5 U.S.C. § 552(b)(7)(A), which
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exempts from disclosure "records or

information compiled for law enforcement

purposes, but only to the extent that the

production of such law enforcement records or

information could reasonably be expected to

interfere with enforcement proceedings," the

government denied the request. Mr.

Dickerson brought suit in the Eastern District

of Michigan to compel the Department of

Justice to produce the records. The district

court (La Plata, J.) ultimately decided that

production was not required.

In making its decision the district court

focused on the question whether a "concrete

prospective law enforcement proceeding"

[FN1] could still be discerned--i.e., whether

there was still a reasonable chance that

someone would be prosecuted in connection

with Mr. Hoffa’s disappearance. Based on

affidavits of several FBI officials and an in

camera review of FBI file documents

assembled for the purpose of briefing one of

the afliants on the status of the investigation,

the district court found that "the investigation

into Hofi'a’s disappearance is active and

continuing, with the clear direction of future

criminal proceedings being instituted." The

court further found that disclosure of the

requested documents could reasonably be

expected to interfere with such proceedings.

The court made these findings without having

required the government to provide a

document-by-document analysis of the files.

FN1. The phrase originated with Senator

Hart, a supporter of Freedom of

Information Act amendments adopted in

1974. See 120 Cong.Rec. 17033 (1974),

quoted in NLRB v. Robbins Tire &

Rubber Co., 437 US. 214, 232, 98 S.Ct.

2311, 2322, 57 L.Ed.2d 159 (1978).

The issues presented on appeal are (1)

whether the district court abused its discretion

in not insisting on a full document-by-

document analysis and in limiting its in

camera review to the briefing materials; (2)

whether the district court dealt correctly with

the factual side of the case; and (3) whether

the district court ought to have found that at

least some non-public portions of the
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investigatory files were not protected *1428

from disclosure. Resolving each of these

issues in favor of the government, we shall

affirm the judgment of the district court.

I

Jimmy Hoffa disappeared in Detroit,

Michigan, on July 30, 1975. It is Widely

believed that he was abducted and killed. Mr.

Hofi'a’s disappearance led to an FBI

investigation that has not, to date, resulted in

any criminal proceedings being brought.

The investigation is documented in two

large files, one maintained in the FBI’s field

office in Detroit and the other at FBI

headquarters in Washington. At the time

with which we are concerned in this

proceeding the headquarters file consisted of

67 volumes and the field office file consisted of

332 volumes.

On July 25, 1989, counsel for the Detroit

Free Press, a newspaper that employs plaintiff

Dickerson in an editorial capacity, sent

sweeping Freedom of Information Act requests

on the Hoffa investigation to Justice

Department and FBI officials in Detroit and

Washington. When the requests were denied,

Mr. Dickerson sued the Department of Justice

under 5 U.S.C. § 552(a)(4)(B), which gives

federal district courts jurisdiction to order the

production of agency records withheld

improperly. This section of the statute, which

places the burden of sustaining non-disclosure

on the government, directs the court to

determine the matter de novo. It also provides

that the court "may examine the agency

records in camera to determine whether such

records or any part thereof shall be withheld

under any of the exemptions set forth in [5

U.S.C. § 552(1)) 1...."

The Department of Justice filed an answer

admitting that there were no pending criminal

proceedings directly relating to Mr. Hoffa’s

disappearance, but asserting that no

documents had been improperly Withheld.

Both parties subsequently moved for summary

judgment.
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The plaintiff’s summary judgment motion

was accompanied by newspaper articles

referring to a statement by Kenneth P.

Walton, a retired head of the FBI’s Detroit

field office, to the effect that although he knew

who had murdered Jimmy Hoffa, there would

never be a prosecution because of the

government’s unwillingness to disclose

confidential sources. The Justice Department

filing was accompanied by "declarations," or

affidavits, in which two FBI headquarters

officials, Angus B. Llewellyn and Jim E.

Moody, attested that the Hoffa investigation

was still pending.

The Llewellyn declaration went on to give a

general description of the contents of the

investigatory files, categorizing the records by

source or function. The declaration also

sought to explain why law enforcement

records contained in the files were exempt

from production not only under subsection

(7)(A) of 5 U.S.C. § 552(b), but also under

subsection (7)(C) (exempting such records if

they "could reasonably be expected to

constitute an unwarranted invasion of

personal privacy"); subsection (7)(D)

(exempting them if they "could reasonably be

expected to disclose the identity of a

confidential source"); and subsection (7)(E)

(exempting them if they "would disclose

techniques and procedures for law

enforcement investigations or prosecutions

if such disclosure could reasonably be expected

to risk circumvention of the law").

The Moody declaration focused on the (7)(A)

exemption. The declaration explained, among

other things, that

"The files responsive to plaintiff’s [Freedom

of Information Act] request contain

documents detailing the FBI’s theories

regarding the case, investigative leads we’re

pursuing (and those we don’t consider

worthy of pursuit), information furnished by

confidential sources, information indicating

whom the prime suspects are considered to

be, techniques being utilized by the FBI in

this investigation, interviews of third parties

and cooperating witnesses, results of

laboratory and polygraph examinations, and

suggestions as to how to proceed with this
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investigation. "

The Moody declaration stated that the FBI

was continuing its efforts to develop

information for use in criminal proceedings,

and the declaration sought to show why

production of *1429 the records could

reasonably be expected to interfere with such

proceedings.

In January of 1991 the district court denied

both of the motions for summary judgment on

the ground that there was a material issue of

fact concerning the prospect of fiiture

enforcement proceedings. The Justice

Department moved for reconsideration,

supporting its motion with a declaration

executed by William M. Baker, the Assistant

Director of the FBI in charge of the agency’s

Criminal Investigation Division.

Mr. Baker declared under penalty of perjury

that it was his responsibility to determine

whether the investigation into the Hoffa

disappearance should be pursued; that in his

judgment the investigation warranted the

continuing efforts of the FBI; that he had

allocated continued FBI resources to the

investigation; that he believed "that the

person(s) responsible for Mr. Hoffa’s

disappearance can be identified and

prosecuted;" and that public disclosure of the

information in the Hoffa file could reasonably

be expected, for reasons specified in the

declaration, to interfere with enforcement

proceedings against those responsible for the

disappearance. Mr. Baker further declared

that the statement attributed to the former

field office head "did not reflect and does not

reflect official FBI policy."

[1] In response to the motion for

reconsideration plaintiff Dickerson filed a

reply brief stating that Mr. Baker’s

declaration was essentially identical to one he

had filed in a Freedom of Information Act suit

brought in a federal district court in Missouri

by Mr. Hofi'a’s daughter, Barbara Crancer.

The brief pointed out that the declaration had

not dissuaded the district court in Missouri

from ordering the government to submit a

Vaughn index on the smaller of the two Hoffa

files, [FN2] and it noted that FBI Director
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William Sessions had testified before a Senate

Subcommittee that it is "doubtful" that the

government will ever have sufficient evidence

to bring to trial those responsible for Mr.

Hoffa’s disappearance. [FN3]

FN2. A "Vaughn index," which takes its

name from a technique developed in

Vaughn v. Rosen, 484 F.2d 820

(D.C.Cir.1973), cert. denied, 415 US. 977,

94 S.Ct. 1564, 39 L.Ed.2d 873 (1974), is a

document-by-document index, specially

prepared for litigation purposes, in which

the agency describes the contents of its

records and the reasons why each of the

disputed items is claimed to be exempt

from disclosure. See Osborn v. Internal

Revenue Service, 754 F.2d 195, 196 (6th

Cir.1985), and the cases there cited, for a

statement of the criteria such an index

must meet. The requirement for a

Vaughn index in Mrs. Crancer’s case was

subsequently upheld by a divided three

judge panel of the Court of Appeals for

the Eighth Circuit, see In re Department

of Justice, 950 F.2d 530 (8th Cir.1991),

but the panel decision has been vacated in

connection with the granting of a

rehearing en banc. See Order at 950 F.2d

538. As of this writing the en banc court

has not announced its decision.

FN3. The Justice Department later

submitted an official transcript of the

subcommittee hearing showing that

Director Sessions had declined to

comment on the likelihood of indictments

being obtained, and that it was Oliver B.

Revell, Executive Assistant Director-

Investigations, and not Director Sessions,

who made the "doubtful" comment.

Plaintiff Dickerson’s reply brief further

advised the court that the Missouri

proceedings had disclosed the existence of two

categories of documents that might quickly

reveal the status of the Hoffa investigation:

documents containing the results of high level

strategy conferences, with synopses of the

investigation to date, and memoranda

updating the Director of the FBI on the status

of the investigation. The plaintiff’s brief
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suggested that the court conduct an in camera

review of all documents in these two

categories. Since the Missouri court had

already ordered the Justice Department to

prepare a Vaughn index on the 68-volume file

from FBI headquarters in Washington,

plaintiff Dickerson suggested that the

Department should be ordered to produce a

copy of that index as well.

In the meantime, plaintiff Dickerson had

served notice of the depositions of FBI

Director Sessions and declarants Llewellyn,

Moody and Baker, and the Justice Department

had moved for a stay of discovery. The motion

was referred to a magistrate judge, who

conducted two telephone conferences on the

matter.

In the course of the first conference the

Justice Department indicated a willingness to

go through the headquarters file and

segregate, *1430 for in camera review by the

court, all documents in the two categories

singled out by the plaintiff. Government

counsel later confirmed with declarant Moody,

Chief of the FBI’s Organized Crime Unit, that

such documents had not yet been physically

segregated. Mr. Moody disclosed to counsel,

however, and counsel disclosed at the second

telephone conference with the magistrate

judge, that Moody already had a file of

documents, culled from the field office records

in Detroit, that contained an update on the

Hoffa investigation. This file had recently

been assembled on Mr. Moody’s own initiative

to prepare him to testify if he should be

ordered to give his deposition. The Moody file

had not been put together with the idea of

turning it over to the court for in camera

review, counsel explained, but the government

offered to make it available to the court for

that purpose, along with all documents in the

two categories specified by the plaintiff.

The magistrate judge expressed an interest

in keeping the scope of any in camera review

manageable, and counsel for plaintifi‘

Dickerson agreed that the district judge would

be more likely to undertake such a review if

the quantity of materials were not excessive.

The telephone conference led to an order in
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which the magistrate judge directed that the

Moody file be sent to Michigan for possible in

camera inspection by District Judge La Plata.

The plaintiffs request to depose the four FBI

officials was deferred in the meantime.

Judge La Plata concluded that with the

addition of Assistant Director Baker’s

declaration, the declarations alone might be

sufficient. In view of the testimony before the

Senate subcommittee, however, and in view of

the length of time that had elapsed since Mr.

Hoffa’s disappearance, Judge La Plata elected

to review the Moody file (consisting of some

335 pages) in its entirety.

Having completed a careful and thorough

review of the Moody file in camera, the court

expressed itself as "satisfied beyond any

doubt" that the investigation was active, that

it was continuing, and that it was directed

toward the institution of criminal proceedings.

Because the court likewise found that

disclosure of the documents sought by plaintiff

Dickerson and his newspaper could reasonably

be expected to interfere with enforcement

proceedings, the court entered summary

judgment in favor of the Department of

Justice. A subsequent motion for

reconsideration was denied, and this appeal

followed.

11

[2] Law enforcement records cannot

"reasonably be expected to interfere with

enforcement proceedings," it has been

suggested, unless there is at least "a

reasonable chance that an enforcement

proceeding will occur..." Nevas v. Dept. of

Justice, 789 F.Supp. 445, 448 (D.D.C.1992).

[FN4] We agree, and we turn first to the

procedure followed by the district court in

preparing itself to determine the likelihood

that enforcement proceedings might still occur

in the Hofi'a case. (The court’s determination

of the likelihood that disclosure of the

requested documents might interfere with any

such proceedings also has a procedural aspect,

and we shall touch on this at the same time.)

FN4. Even where exemption (7)(A) has
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become inapplicable, however, records

compiled in the course of the investigation

may still be exempt if production could be

expected to constitute an unwarranted

invasion of personal privacy or disclose

the identity of a confidential source, or if

production would disclose law

enforcement techniques and procedures

that could be expected to risk

circumvention of the law in other cases.

See 5 U.S.C. § 552(b)(7)(C), (D), and (E).

In the case at bar the district court made

no determination as to the applicability of

these sections, and we shall confine our

analysis to exemption (7XA).

[3] Although requested to follow the lead of

the district court in Missouri in ordering the

compilation of a Vaughn index on the FBI

headquarters file, Judge La Plata did not do

so. Plaintiff Dickerson maintains that the

court committed reversible error in granting

the government’s summary judgment motion

without having had the benefit of such an

index.

Depending on the nature of the case, the use

of a Vaughn index may have obvious

advantages from the perspective of one or

another of the litigants or from the perspective

of the courts. See, for example, Ingle v. *1431

Dept. of Justice, 698 F.2d 259 (6th Cir.1983),

where we indicated that a Vaughn index

makes the playing field more nearly level for

the party seeking disclosure, facilitates

effective appellate review, and may obviate

any need for the courts to review documents in

camera. In the context of a case that did not

involve exemption (7)(A), we have said that a

Vaughn index should be obtained in "most"

Freedom of Information Act cases. Osborn v.

Internal Revenue Service, 754 F.2d 195, 197

(6th Cir.1985).

As we subsequently explained in a Vaughn

decision of our own, however, Osborn created

no hard and fast rule with respect to Vaughn

indices as such. Vaughn v. United States, 936

F.2d 862, 867 (6th Cir.1991). The government

must provide sufficient information in

sufficient detail to enable the court "to make a

reasoned, independent assessment of the claim

Page 6

of exemption," but no particular method of

doing so is mandated; "[a] court’s primary

focus must be on the substance, rather than

the form, of the information supplied by the

government to justify withholding requested

information." Id. The Supreme Court has

consistently taken what it terms "a practical

approach" to Freedom of Information Act

matters, see John Doe Agency v. John Doe

Corp., 493 US. 146, 157, 110 S.Ct. 471, 477,

107 L.Ed.2d 462 (1989), and this circuit tries

to do the same.

Where exemption (7)(A) is concerned, as a

practical matter, it is often feasible for the

courts to make "generic determinations" about

interference with enforcement proceedings.

See NLRB v. Robbins Tire & Rubber Co., 437

US. 214, 223-24, 98 S.Ct. 2311, 2317-18, 57

L.Ed.2d 159 (1978). [FN5] In many (7)(A)

cases, at least, affidavits of the sort presented

by the government here would seem to provide

an adequate basis for making such

determinations.

FN5. The plaintiff in Robbins Tire was

seeking disclosure of witness statements

taken by the National Labor Relations

Board. The plaintiff contended that such

statements could be withheld under

exemption (7)(A) only upon a showing of a

particularized risk of interference with a

particular enforcement proceeding. The

Supreme Court rejected the contention

that no "generic determinations" of likely

interference could ever be made,

concluding instead that "Congress did not

intend to prevent the federal courts from

determining that, with respect to

particular kinds of enforcement

proceedings, disclosure of particular kinds

of investigatory records while a case is

pending would generally ’interfere with

enforcement proceedings.’ " Robbins Tire,

437 US. at 236, 98 S.Ct. at 2324. When

Robbins Tire was decided, exemption

(7)(A) required a showing that disclosure

"would" interfere with enforcement

proceedings. Congress subsequently

amended the statute by dropping the word

"would" and replacing it with the current

formula, which protects law enforcement

COPR. © WEST 1993 NO CLAIM TO ORIG. U.S. GOVT. WORKS
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records to the extent that disclosure

"could reasonably be expected to

interfere..." (Emphasis supplied.) See

Pub.L. 99-570, § 1802(a) (1986). This

statutory change strengthens the

conclusion reached by the Supreme Court

in Robbins Tire, of course.

[4] The case at bar may be somewhat

unusual in that here the district court was

initially uncertain whether an actual

enforcement proceeding was still being

contemplated and whether the "purpose and

point" of the investigation that generated the

records in question had "expired." See

Robbins Tire, 437 US. at 232, 98 S.Ct. at

2322, referring to legislative history

indicating that "with the passage of time,

when the investigation is all over and the

purpose and point of it has expired,

[disclosure] would no longer be an interference

with enforcement proceedings and there ought

to be disclosure." But insofar as the question

to be resolved by the courts is whether actual

enforcement proceedings are still being

contemplated, it does not seem to us that

valuable time should normally have to be

spent on the preparation and analysis of a

Vaughn index. As a practical matter,

affidavits by people with direct knowledge of

and responsibility for the investigation

usually ought to suffice.

Here the district court believed that the

government’s affidavits might be sufficient

standing alone to support a finding on

whether the point and purpose of the

investigation had expired, but the court

nonetheless felt the need for a reality check of

some kind. The Moody file seemed like a

sensible place to start, and we think it was

clearly within the court’s discretion to begin

there. If the Moody file had turned out not to

be helpful, the court could obviously have

moved on to an in camera inspection of the

two groups of *1432 documents that both

parties had suggested the court might wish to

examine. After reviewing all of the

documents in the Moody file, however, the

court concluded that there was no need to go

further. We too have reviewed the Moody file

in its entirety, and we see no abuse of
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discretion in the district court’s decision on

this score.

Plaintiff Dickerson argues that the decision

to review only documents "hand-picked" by

the government deprived him of the benefits

of the adversary process. But the materials in

the Moody file were selected, as we have seen,

for briefing Mr. Moody on the status of the

investigation, and not for submission to the

court for review by it in camera. The idea of a

court review of the Moody file in isolation

originated with the magistrate judge, not with

the government. The review process was

necessarily non-adversarial, to be sure, but the

process would have been equally non-

adversarial if the documents under review had

included the additional materials the

government had said it was willing to turn

over to the court.

The approach developed by the magistrate

judge was designed in part to avoid a situation

in which the district judge might have felt

constrained to review more documents in

camera than he would have wanted to see.

This approach makes sense to us. The

adversaries could and did present arguments

on the sufficiency of the affidavits that formed

the government’s main line of defense, [FN6]

and review of any documents in camera might

well have been deemed superfluous; we think

it was reasonable for the magistrate judge to

offer Judge La Plata the documents that had

already been segregated, and we think it was

reasonable for Judge La Plata to decide, after

reviewing them, that he had seen all he

needed to see in order to make a proper

decision.

FN6. Plaintiff Dickerson complains about

the failure of the district court to hear

oral argument, but each side had ample

opportunity to present its case through

briefs. In addition, of course, there were

two telephone conferences with the

magistrate judge.

111

A

[5] The district com't was correct, we believe,
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in its finding on the likelihood of a criminal

prosecution being brought.

It is clear, as we read the record, that the

Hoffa investigation remains active. In the

judgment of Assistant Director Baker--the

person whose responsibility it is to determine

whether the investigation should still be

pursued, and, if so, what FBI resources should

be devoted to it--the investigation warrants

the FBI’s continued efforts to bring to trial

those responsible for Mr. Hofi'a’s

disappearance.

Mr. Baker has allocated continued FBI

resources to the Hofi'a investigation, according

to his declaration, and the declaration says

that the investigation "is ongoing and still

absorbs FBI management and field agent

resources on a regular basis. " The documents

in the Moody file are consistent with Mr.

Baker’s representation that the Hoffa

investigation remains active.

The fact that the investigation is continuing

does not mean that a prosecution will

definitely be brought, of course, but the Baker

declaration says that FBI criminal

investigations often result in enforcement

proceedings many years after the crimes were

committed. "[W]ith the passage of time," Mr.

Baker continues, "persons with knowledge of

Mr. Hoffa’s disappearance may feel more free

to disclose critical information to law

enforcement officers." Attesting to a "belief

that the person(s) responsible for Mr. Hofi'a’s

disappearance can be identified and

prosecuted," Mr. Baker says that he "would

not knowingly permit scarce FBI resources to

be devoted to a futile investigation. "

FBI retiree Walton and Executive Assistant

Director Revell may consider it doubtful

whether anyone will ever be brought to trial

in the Hoffa case, and they may be right.

Neither of them is responsible for deciding

whether it is worthwhile to continue the

investigation, however, and the official who

does have that responsibility--Assistant

Director Baker--obviously believes that there

is still a reasonable prospect of a prosecution

being brought. No court is likely to be able to
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match Mr. Baker’s expertise on that kind

*1433 of question, and, like the district court,

we are disposed to defer to his judgment.

B

The district court was also correct, we

believe, in its finding that production of the

records sought by plaintiff Dickerson could

reasonably be expected to interfere with a

future prosecution.

In some contexts, the Supreme Court has

said, the most obvious risk of interference

with enforcement proceedings is that

witnesses will be coerced or intimidated into

changing their testimony or not testifying at

all. Robbins Tire, 437 US. at 239, 98 S.Ct. at

2325. The declarations of Messrs. Llewellyn

and Moody both demonstrate that witness

intimidation is a genuine concern in the Hofi‘a

investigation-an investigation that the FBI

has designated a "Racketeering Influenced

and Corrupt Organization-La Cosa Nostra

Labor Racketeering Investigation." If the

perpetrators of the crime knew what

investigative leads the FBI is pursuing, who

the prime suspects are, and the nature of the

evidence gathered to date, as one of the

affidavits explains, they "could take steps to

destroy or tamper with evidence, intimidate

witnesses or construct a false alibi...“

In organized crime investigations such as

this one, moreover, it has been the experience

of declarant Moody, the chief of the Organized

Crime Section of the FBI’s Criminal

Investigation Division, that informants can

provide information critical to the successful

conclusion of the investigation. Public

disclosure of the Hoffa investigation files, Mr.

Moody has declared, would discourage such

individuals from coming forward.

Another important issue, particularly in

homicide cases, has to do with the

corroboration of evidence. Verification of

statements given by future witnesses becomes

harder, Mr. Moody has indicated, where the

factual information developed in the

investigation has entered the public domain.
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In addition, the record before us shows that

the Hoffa files contain information regarding

other pending and prospective criminal

proceedings. The prospect of interference with

such enforcement proceedings is not without

significance.

Although the government has the burden of

showing that production of the records could

reasonably be expected to interfere with

enforcement proceedings, the mere fact that

the burden of justifying non-disclosure rests

with the government does not illuminate the

question of how heavy the burden is. See

Robbins Tire, 437 US. at 224, 98 S.Ct. at

2318. Having regard to the important public

interest that exemption (7)(A) was designed to

protect, having regard to the fact that the

language of the exemption has been

broadened by Congress to protect records that

"could" be expected to interfere, as opposed to

records that "would" interfere, and having

regard to the obvious risks that public

disclosure of these active investigation files

would entail, we agree with the district court

that the burden with respect to interference

has been met in this case.

IV

[6] The Llewellyn declaration characterizes

the documents in the Hofi'a investigation files

as follows:

"Documents setting forth leads to be

conducted.

Documents containing information received

from confidential informants.

Information and documents provided by

local law enforcement.

Interviews of third parties and cooperating

witnesses.

Public source information such as newspaper

clippings and press releases.

Public and sealed court documents.

Laboratory reports setting forth results of

examinations.

Polygraph worksheets and reports."

To the extent that public source information

and public judicial materials are included in

the files, the government has agreed to make

the relevant documents available to plaintiff

Dickerson. All that is in controversy here is
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the non-public portions of the files.

Plaintiff Dickerson candidly acknowledges,

in a footnote toward the end of his principal

brief, that it is open to the government to

justify the assertion of a (7)(A) exemption on a

"category-of-document" basis rather than

*1434 by proceeding document by document.

He points out, however, that there is no

blanket exemption for investigatory files as

such, and he argues that we should at least

remand the case with instructions that the

government be required to segregate and

produce all nonexempt material. In support of

this suggestion he quotes the last sentence of 5

U.S.C. § 552(b), which says that "[a]ny

reasonably segregable portion of a record shall

be provided to any person requesting such

record after deletion of the portions which are

exempt under this subsection. "

It is doubtless true that by deleting large

portions of the information contained in the

Hoffa files, the government could render

whatever was left useless to any law-breaker.

(And useless to plaintiff Dickerson and his

newspaper, we might add.) But the words

"reasonably segregable" must be given a

reaSonable interpretation, particularly where

information or records compiled for law

enforcement purposes are concerned. On the

record before us we do not believe that the

prospects for finding any "reasonably

segregable" non-public portions of the Hoffa

files that could properly be made public are

such as to justify the remand that plaintiff

Dickerson seeks.

The judgment of the district court is

AFFIRMED.

BECKWITH, District Judge, concurring.

I.

I concur with Judge Nelson’s results and his

reasoning. I write separately, because I am

convinced that more compelling grounds exist

for exempting the Department of Justice’s

Hoffa file than that which was the basis of the

district court’s decision.
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In the Llewellyn declaration, the

Department of Justice cited at least three

exemptions from the Freedom of Information

Act in addition to exemption 7(A) of 5 U.S.C. §

522(b). The first such exemption is 7(C), the

exemption for information, the disclosure of

which "could reasonably be expected to be an

unwanted invasion of personal privacy." The

second is exemption 7(D) for information that

"could reasonably be expected to disclose the

identity of a confidential source." The third

such exemption is 7(E), the exemption for

information that "would disclose techniques

and procedures for law enforcement

investigations or prosecutions [when] such

disclosure could reasonably be expected to risk

circumvention of the law. "

Apparently, the trial court considered each

of the cited exemptions. Nevertheless, that

court rested its decision entirely on exemption

7(A), concluding that the Department of

Justice was engaged in an ongoing

investigation directed toward the potential

institution of criminal proceedings. Judge

Nelson has properly confined his analysis to a

review of the trial court’s decision based upon

exemption 7(A). I agree that the contents of

the Moody file sufficiently support the trial

court’s conclusion that the contents of the

Hoffa file are exempt under 7(A). The

question is a close one, however, as is

illustrated by the dissent.

My review of the Moody file suggests that

each of the four exemptions discussed above

supports the nondisclosure of some or all of the

documents in the Hoffa file. Had the district

court based its decision on all four exemptions,

the correctness of the decision would have

been beyond question and our review would

have been much simpler.

II.

My review of the Moody file further suggests

that the various exemptions are so

intertwined, overlapping, and inextricable

that virtually nothing from the Hofi‘a file

could be revealed without jeopardizing the

integrity of the investigation, confidential

source identity, various individuals’ privacy,

COPR. © WEST 1993 NO CLAIM TO ORIG. U.S. GOVT. WORKS

FOIA # 57720 (URTS 16326) Docld: 70105316 Page 12

 

Page 10

and law enforcement investigative techniques.

For this reason, the trial court could not have

ordered a Vaughn index without risking

inadvertent release of exempt and sensitive

information.

There being no constitutional outline for the

manner in which a trial court must approach

its analysis of a government claim of

exemption from the Freedom of Information

Act, it cannot be said that the trial court in

this instance failed to independently,

adequately, and objectively assess the validity

of the government’s claim. The trial court

was *1435 under no obligation to follow

Plaintiff’s proffered procedure when another

effective option was available. For that

reason, I cannot agree with the dissent’s

criticism of the trial court’s failure to order

the production of an index.

BATCHELDER, Circuit Judge, dissenting.

I.

Over the past seventeen years, the

Department of Justice has compiled a file of

nearly four hundred volumes of documents on

the disappearance of Jimmy Hoffa, a man, and

a mystery, surely needing no introduction.

Appellant Brian Dickerson, who happens to be

editor of a major Detroit newspaper, has

exercised the privilege Congress has given the

public to request access to the documents in

this file. While granting this privilege,

Congress has also recognized that good

government, in some circumstances, requires

secrecy. Nonetheless, it has placed the burden

of showing the need for secrecy on government

agencies wishing to protect certain documents

from public scrutiny. Since I believe the

Government has fallen woefully short in

carrying its burden, I dissent.

II.

The Freedom of Information Act ("FOIA" or

"the Act"), 5 U.S.C. § 552, enables citizens

regardless of status to gain access to

government documents, thus " ’open[ing]

agency action to the light of public scrutiny.’ "

Vaughn v. United States, 936 F.2d 862, 865
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(6th Cir.1991) (quoting Department of Justice

v. Reporters Committee for Freedom of Press,

489 US. 749, 772, 109 S.Ct. 1468, 1481, 103

L.Ed.2d 774 (1989)); see also John Doe

Agency v. John Doe Corp., 493 US. 146, 151,

110 S.Ct. 471, 475, 107 L.Ed.2d 462 (1989) ( "

’[The Act] seeks to permit access to official

information long shielded unnecessarily from

public view and attempts to create a judicially

enforceable public right to secure such

information from possibly unwilling official

hands.’ " (quoting EPA V. Mink, 410 US 73,

80, 93 S.Ct. 827, 832, 35 L.Ed.2d 119 (1973)).

The Act’s purpose is " ’to ensure an informed

citizenry, vital to the functioning of a

democratic society, needed to check against

corruption and to hold the governors

accountable to the govemed.’ " John Doe

Corp., 493 US. at 152, 110 S.Ct. at 475

(quoting NLRB v. Robbins Tire & Rubber Co.,

437 US. 214, 242, 98 S.Ct. 2311, 2327, 57

L.Ed.2d 159 (1978)). It requires " ’full agency

disclosure unless information is exempted

under clearly delineated statutory language.’

" Vaughn, 936 F.2d at 865 (quoting

Department of the Air Force v. Rose, 425 U.S.

352, 360—61, 96 S.Ct. 1592, 1599, 48 L.Ed.2d

11 (1976)). The exemptions are to be

"narrowly construed." Id. " ’[T]hese limited

exemptions do not obscure the basic policy

that disclosure, not secrecy, is the dominant

objective of the Act.’ " John Doe Corp., 493

US. at 152, 110 S.Ct. at 475 (quoting Rose,

425 US. at 361, 96 S.Ct. at 1599). To avoid

releasing requested documents, the

Government must prove that the documents

sought fit a specific statutory exemption; the

person making the request bears no burden of

showing that such documents may not be

withheld. Vaughn, 936 F.2d at 866 (citing

Department of Justice v. Tax Analysts, 492

US. 136, 109 S.Ct. 2841, 106 L.Ed.2d 112

(1989)).

A. Existence of an ongoing law enforcement

proceeding.

In reviewing a District Court’s decision

under the FOIA, the Court of Appeals must

"determine first whether the District Court

had an adequate factual basis for its decision,

and second, decide whether upon that basis
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the court’s decision was clearly erroneous."

Vaughn, 936 F.2d at 866 (citing Ingle v.

Department of Justice, 698 F.2d 259, 267 (6th

Cir.1983)). I agree with the majority that the

record shows that the FBI has continued to

pursue the Hoffa disappearance investigation

and that officials believe that eventual

prosecution is not out of the question.

William M. Baker, the Assistant Director of

the FBI in charge of the Criminal

Investigative Division, who apparently has

the authority to decide whether to continue

the investigation, made a sworn declaration to

that effect, and that is good enough to

establish the existence of "a concrete

prospective law enforcement proceeding."

*1436 B. Interference with an ongoing law

enforcement proceeding.

While the existence of such an ongoing

proceeding is necessary to a finding of

exemption under § 522(b)(7)(A), Bevis v.

Department of State, 801 F.2d 1386, 1389

(D.C.Cir.1986), [FNl] showing that such a

proceeding indeed exists does not serve to

exempt the entire file on the proceeding. Id.

The Government also must prove that the

documents, if released, could interfere with

enforcement proceedings. Here, the

Government essentially did nothing more

than assure the reviewing court that all 400

volumes on Hoffa relate to their enforcement

efforts, and recite (using language remarkably

similar to statutory and case language) the

harms that will result from any disclosure

save for press clippings. It has not met its

further burden of proof.

FNl. To restate, § 522(b)(7)(A) exempts

"investigatory records compiled for law

enforcement purposes to the extent that

the production of such law enforcement

records or information could reasonably

be expected to interfere with enforcement

proceedings." The earlier version of this

provision exempted such records where

production "would" interfere with

enforcement. See North v. Walsh, 881

F.2d 1088, 1098 n. 14 (D.C.Cir.1989)

("This change ’relieves the agency of the

burden of proving to a certainty’ that
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disclosure will interfere with enforcement

proceedings, ’but does not otherwise alter

the test.’ ") (quoting Reporters Committee

for Freedom of the Press v. Department of

Justice, 816 F.2d 730 (D.C.Cir.), modified

on reh’g, 831 F.2d 1124 (1987), rev’d on

other grounds, 489 US. 749, 109 S.Ct.

1468, 103 L.Ed.2d 774 (1989)). The

Congress has lessened the Government’s

burden, but the causal connection

between specific documents and potential

interference still must be established; the

statute still does not permit "blanket

assertions" such as the Government has

made here.

FOIA cases seem to pit citizen suspicion

against government defensiveness. The fact

that one side knows the entire truth and the

other must guess at it (as, indeed, must the

judge) requires adherence to procedures meant

to inform the court as to the nature of

government documents without revealing

their actual contents, and to retain as much

fairness in the adversary proceeding as

possible given the imbalance of information.

See Wiener v. FBI, 943 F.2d 972, 977 (9th

Cir.1991), cert. denied, U.S. ----, 112 S.Ct.

3013, 120 L.Ed.2d 886 (1992) (quoting Vaughn

v. Rosen, 484 F.2d 820, 824 (D.C.Cir.1973),

cert. denied, 415 US 977, 94 S.Ct. 1564, 39

L.Ed.2d 873 (1974) (" ’This lack of knowledge

by the party seeking disclosure seriously

distorts the traditional adversary nature of

our legal system.’ ").

The majority places great emphasis on the

"public interest that exemption 7(A) was

designed to protect" and the "obvious risks

that public disclosure of these files would

entail." I do not quarrel with the majority’s

observation that the release of documents

containing, for example, the names of

witnesses and informants might well lead to

witness intimidation and destruction of

evidence by those implicated in an ongoing

investigation. Indeed, in enforcement

exemption cases, "the interests of the

adversary process may be outweighed by the

agency’s legitimate interest in secrecy."

Campbell v. Department of Health & Human

Services, 682 F.2d 256 (D.C.Cir.1982).
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However, I believe the majority understates

the Government’s burden of showing that

specific documents in its possession contain

sensitive information. The majority admits

that "the mere fact that the burden of

justifying nondisclosure rests with the

government does not illuminate the question

of how heavy the burden is," and notes that

Congress "broadened" exemption 7(A) from

covering only records which "would" be

expected to interfere with enforcement

proceedings to those records which "could" be

expected to interfere. While I recognize that

Congress loosened up the standard somewhat

from the seemingly unprovable "would

interfere" standard to the more reasonable

"could interfere," I certainly do not believe

that in amending the statute Congress

changed the underlying premise of the Act,

that " ’disclosure, not secrecy, is the dominant

objective of the Act.’ " John Doe Corp., 493

US. at 152, 110 S.Ct. at 475 (quoting Rose,

425 US. at 361, 96 S.Ct. at 1599). Permitting

the Government to satisfy its burden by

simply assuring the court that all of the

requested papers in a giant, seventeen year

old file relate in some way to an ongoing

investigation, as I think happened here,

potentially robs the Act of all effectiveness in

attaining this objective.

*1437 This Circuit has recognized that the

focus of a FOIA case is the contents of the

documents requested, not the purpose for

which the Government possesses them. The

Act grants disclosure exemptions for

documents containing information which

would most likely harm an ongoing

investigation in a specific way if made public.

Thus,

a court must have sufficiently detailed

information regarding the contents of

withheld documents along with reasoning

for the application of specific FOIA

exemptions to enable the court to make an

independent assessment of both the contents

of the documents in issue and the

applicability of any asserted exemptions.

Vaughn, 936 F.2d at 869. The court may not

grant " ’blanket exemptions’ for Government

records simply because they were found in

investigatory files compiled for law
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enforcement purposes. " Robbins Tire &

Rubber Co., 437 US. at 236, 98 S.Ct. at 2324.

The Government "must demonstrate

specifically how each document or category of

documents, if disclosed, would interfere with

the investigation. " Campbell, 682 F.2d at 265

(emphasis added). The trial court has

considerable discretion as to What procedures

it uses to decide whether certain documents

are exempt from disclosure, but whatever

procedure the court chooses must suffice to

produce enough evidence on which to rule, and

to produce a record an appeals court can

consult to review the decision. Vaughn, 936

F.2d at 869.

Reading the majority opinion may leave one

with the distinct impression that we really

have no idea what information lurks in the

massive Hoffa file. That impression would be

correct. The record presented us does not

allow this court to make the requisite

independent assessment of whether each

document or category of documents would

interfere with the Government’s enforcement

efforts. Obviously, the Government need not

produce each and every document for the

judge to decide Whether its contents merit

exemption from release. The Government’s

submissions may describe the documents by

categorizing them according to their content

and nature, Bevis v. Department of State, 801

F.2d 1386, 1389 (D.C.Cir.1986); the indexing

and categorizing of documents, particularly

where the requested documents are

voluminous, is preferred to in chambers

inspections, Vaughn, 936 F.2d at 866. While

courts have smiled on the use of Vaughn

indices in sorting out large volumes of

documents, and in their discretion sometimes

ordered such indices produced, so long as the

Government provides sufficiently specific and

detailed information to permit the court to

make a reasoned determination, "no

particular method is mandated." Id. at 867.

Just because the Act does not mandate a

particular method does not mean that any

method will do. The Llewellyn declaration,

which the majority believes adequately

provides a categorization of the documents in

the file, falls short in two respects. First,
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categories such as "information and

documents provided by local law enforcemen "

and "public and sealed court documents" are

not "sufficiently distinct to allow a court to

determine, as to each category, whether the

specific claimed exemption(s) are properly

applied." Vaughn, 936 F.2d at 868. The court

must be able " ’to trace a rational link

between the nature of the document and the

alleged likely interference.’ " Bevis, 801 F.2d

at 1389 (quoting Crooker v. Bureau of Alcohol,

Tobacco and Firearms, 789 F.2d 64, 67

(D.C.Cir.1986)).

Second, even though a few of Mr.

Llewellyn’s categories, such as "documents

containing information from confidential

informants," more appropriately describe

materials that fit the exemption, I do not

believe the Government’s task ends there with

respect to showing that the documents it seeks

to keep secret fit in those clearly exempt

categories. A category alone gives no clue as

to the content of the documents it purportedly

encompasses; therefore it does not provide

"adequate detail and justification" to satisfy

the claimed exemption. Id. at 869. While our

decision in Vaughn is careful not to prescribe

specific methods, I think our opinion in that

case, which affirmed the exemptions claimed

there, describes considerably more effort on

the part of the afiiant than we see here. The

affiant in Vaughn did assign the documents to

rather general categories, but she

*1438 also indicated, by page number, which

of the 1,000+ documents were included in

each of the categories. For each of the

categories, [the affiant] then discusses the

legal grounds and exemptions upon which

the government relies in withholding the

specific documents contained within each

category. Attached to her affidavit is an

exhibit which summarizes, by document

page number, the exemption(s) relied on for

withholding each of the 1,000+ pages.

Vaughn, 936 F.2d at 868 (emphasis added).

This passage, it seems to me, illustrates the

rule that the Government must demonstrate

that the contents of identifiable documents

actually fit the exemption claimed. The

record here does not allow us to see how this

fit has been made. For example, while the
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Government has told us that the Hofi'a file

contains informant interviews, which comes as

no surprise, it has not explained even in broad

terms which specific documents those are, how

many there are, or anything else to prove that

the Government is not making a blanket

representation, but has reviewed those

documents and has good reason to believe that

releasing any of them could harm the ongoing

investigation. [FN2] See Bevis, 801 F.2d at

1389 ("[T]he FBI must itself review each

document to determine the category in which

it properly belongs. Absent such individual

scrutiny, the categories would be no more than

smaller versions of the ’blanket exemptions’

disapproved by Congress in its 1974

amendment of FOIA. ").

FN2. A word on the "Moody file." Our

decision in Vaughn makes it clear that in

camera review of documents is not

favored, particularly where the

Government chooses to proceed using

categories of documents, rather than

presenting all the documents it seeks to

exempt to the reviewing court. See

Vaughn, 936 F.2d at 868-69. The

Government admits that the documents in

this file were compiled to help Agent

Moody prepare his afiidavit, and does not

suggest that the documents somehow

represent others in the Hofi'a file.

Allowing us to peek at a few documents

from the Hoffa file does nothing to prove

that the rest of the file is exempt.

Our decision in Vaughn, following fairly

straightforward Supreme Court precedent,

requires that the Government make a choice

in arguing for exemption from FOIA

disclosure. It may present the court with a

highly detailed Vaughn index, it may create

more general exempt categories and then

show how each document fits into them, or it

may haul the entire file into chambers for

hands-on review by the judge; the last of

these, as I have explained, we have strongly

discouraged. By holding in this case that the

Government has met its burden of showing

the entire Hoffa file to be exempt under §

522(b)(7)(A), the majority leaves FOIA law in

this Circuit with the worst of all worlds. The
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Government has defined several general

categories of documents, not all of them

properly exempt, and then handed the court

an admittedly nonrepresentative packet of

secret documents to inspect in chambers.

Neither effort sufficed to show how each and

every document in the Hoffa file fits the

proffered statutory exemption; the two

methods taken together do not add up to a

proper or sufficient showing. I am at a loss to

reconcile the majority’s opinion either with

our Vaughn decision or with the Supreme

Court’s teachings on FOIA law.

C. Segregability of portions of the file.

I also disagree with the majority’s

conclusion that the Government has

adequately shown that none of the Hofi'a file,

save for "public" documents such as

newspaper clippings, is "reasonably

segregable" under § 522(b). This provision

requires the Government to release "any

materials that do not properly fall within a

legitimately withheld category." Bevis, 801

F.2d at 1390. Since I do not think the

Government adequately showed what the

Hofi'a file contains, I certainly do not think it

adequately demonstrated that none of this

immense file falls outside of the statutory

exemptions, as the statute itself requires. The

Act does not ask the Government to judge the

"prospects" of segregating non-exempt

material, it commands the Government to

segregate its files if at all possible. Both the

statute and the caselaw indicate that Congress

was largely unconcerned with the

administrative burdens it was imposing on

government agencies, but placed a higher

value on openness. It is not our place to

reorder Congress’s priorities. Neither, might I

add, is it our place to judge Whether the

material a citizen requests from the

Government is "useless."

*1439 III.

It is difficult to ignore the fact that the

documents Mr. Dickerson has requested may

contain the secrets to Jimmy Hoffa’s

disappearance. One may be predisposed in

favor of government secrecy or against, or may
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approve or disapprove of investigative

reporting by the media. However, in enacting

FOIA, Congress has chosen to value

government disclosure over government

convenience and economy, and chosen not to

favor or disfavor certain persons or their

reasons for asking the Government to disclose

documents. Here, a private citizen has made a

specific request. Congress has placed a heavy

burden on the government agency wishing to

keep the requested documents secret, and that

burden has not been met. While it may well

be that the Hoffa file should remain a secret, I

do not believe that the Government has yet

proven why. I dissent.

END OF DOCUD/IENT
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Brian DICKERSON, Plaintiff-Appellant,

v.

DEPARTMENT OF JUSTICE, Defendant—

Appellee.

No. 92-1458.

United States Court of Appeals,

Sixth Circuit.

Argued Jan. 19, 1993.

Decided April 30, 1993.

Newspaper editor requested, pursuant to Freedom

of Information Act (FOIA), release of record on

investigation conducted by Federal Bureau of

Investigation (FBI) into disappearance more than 15

years earlier of former union official. After FBI

denied request, editor brought suit to compel

Department of Justice to produce records. The

United States District Court for the Eastern District

of Michigan, George LaPlata, J., denied relief, and

editor appealed. The Court of Appeals, David A.

Nelson, Circuit Judge, held that: (1) Vaughn index

was not required, and (2) records came within FOIA

exemption for records compiled for law enforcement

purposes whose disclosure could reasonably be

expected to interfere with enforcement proceedings.

Affirmed.

Beckwith, District Judge, sitting by designation,

delivered separate concurring opinion.

Batchelder, Circuit Judge, delivered separate

dissenting opinion.

[1] RECORDS Q)»: 65

326k65

"Vaughn index" is document—by-document index,

specially prepared for litigation purposes, in which

agency describes contents of its records and reasons

why each of the disputed items is claimed to be

exempt from disclosure under Freedom of

Information Act (FOIA). 5 U.S.C.A. § 552.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] RECORDS @- 60

Page 1

326k60

Law enforcement records cannot reasonably be

expected to interfere with enforcement proceedings,

for purposes of Freedom of Information Act (FOIA)

exemption, unless there is at least reasonable chance

that enforcement proceeding will occur. 5

U.S.C.A. §55203)(7)(A).

[3] RECORDS (P 65

326k65

District court did not have to require Federal Bureau

of Investigation (FBI) to compile Vaughn index of

FBI file relating to disappearance of former union

official more than 15 years earlier before concluding

that records relating to disappearance were within

Freedom of Information Act (FOIA) exemption for

records compiled for law enforcement purposes

whose production could reasonably be expected to

interfere with enforcement proceedings, based upon

affidavits of several FBI officials and its in-camera

review of FBI file documents assembled for purpose

of briefing one of the affiants on status of

investigation. 5 U.S.C.A. § 552(b)(7)(A).

[4] RECORDS Q? 65

326k65

In connection with dispute over whether records

come within Freedom of Information Act (FOIA)

exemption for records compiled for law enforcement

purposes, valuable time should not normally have to

be spent on preparation and analysis of Vaughn

index insofar as question to be resolved is whether

actual enforcement proceedings are still being

contemplated; as practical matter, affidavits by

people with knowledge of and responsibility for

investigation usually ought to suffice. 5 U.S.C.A. §

552(b)(7)(A)-

[5] RECORDS <3? 60

326k60

Federal Bureau of Investigation (FBI) records

relating to disappearance of former union official

more than 15 years earlier were exempt from

disclosure under Freedom of Information Act

(FOIA) as records compiled for law enforcement

purposes whose production could reasonably be

expected to interfere with enforcement proceedings;

FBI made sufficient showing that investigation of

disappearance remained active and that production

of record could reasonably be expected to interfere

with future prosecution. 5 U.S.C.A. §
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552(b)(7)(A)-

[6] RECORDS 4’7 67

326k67

On appellate record it did not appear that prospects

for finding any "reasonably segregable" nonpublic

portions of Federal Bureau of Investigation (FBI)

files relating to disappearance of union official more

than 15 years earlier that could properly be made

public were such as to justify remand. 5 U.S.C.A.

§ 552(b).

*1427 Herschel P. Fink (argued and briefed),

Michael A. Gruskin (briefed), Steven M. Ribiat,

Honigman, Miller, Schwartz & Cohn, Detroit, MI,

for plaintiff-appellant.

L. Michael Wicks, Asst. U.S. Atty., Detroit, MI,

Stephen G. Harvey, Leonard Schaitman, U.S. Dept.

of Justice, Appellate Staff, Civil Div., Scott R.

McIntosh (argued and briefed), U.S. Dept. of

Justice, Appellate Div., Washington, DC, for

defendant-appellee.

Before: NELSON and BATCHELDER, Circuit

Judges; and BECKWITH, District Judge. [FN*]

FN* The Honorable Sandra S. Beckwith, United

States District Judge for the Southern District of

Ohio, sitting by designation.

DAVID A. NELSON, Circuit Judge.

Pursuant to the Freedom of Information Act--a

statute which, subject to certain exceptions, makes

federal government records available to anyone who

asks for them-—plaintiff Brian Dickerson requested

the release of records on an investigation conducted

by the Federal Bureau of Investigation into the

disappearance of Jimmy Hoffa, former president of

the Teamsters Union.

Citing 5 U.S.C. § 552(b)(7)(A), which exempts

from disclosure "records or information compiled

for law enforcement purposes, but only to the extent

that the production of such law enforcement records

or information could reasonably be expected to

interfere with enforcement proceedings," the

government denied the request. Mr. Dickerson

brought suit in the Eastern District of Michigan to

compel the Department of Justice to produce the

records. The district court (La Plata, J.) ultimately

Page 2

decided that production was not required.

In making its decision the district court focused on

the question whether a "concrete prospective law

enforcement proceeding" [FN1] could still be

discerned—-i.e., whether there was still a reasonable

chance that someone would be prosecuted in

connection with Mr. Hoffa’s disappearance. Based

on affidavits of several FBI officials and an in

camera review of FBI file documents assembled for

the purpose of briefing one of the affiants on the

status of the investigation, the district court found

that “the investigation into Hoffa’s disappearance is

active and continuing, with the clear direction of

future criminal proceedings being instituted." The

court further found that disclosure of the requested

documents could reasonably be expected to interfere

with such proceedings. The court made these

findings without having required the government to

provide a document-by—document analysis of the

files.

FNl. The phrase originated with Senator Hart, a

supporter of Freedom of Information Act

amendments adopted in 1974. See 120 Cong.Rec.

17033 (1974), quoted in NLRB v. Robbins Tire &

Rubber Co., 437 U.S. 214, 232, 98 S.Ct. 2311,

2322, 57 L.Ed.2d 159 (1978).

The issues presented on appeal are (1) whether the

district court abused its discretion in not insisting on

a full document-by-document analysis and in

limiting its in camera review to the briefing

materials; (2) whether the district court dealt

correctly with the factual side of the case; and (3)

whether the district court ought to have found that at

least some non-public portions of the investigatory

files were not protected *1428 from disclosure.

Resolving each of these issues in favor of the

government, we shall affirm the judgment of the

district court.

I

Jimmy Hoffa disappeared in Detroit, Michigan,

on July 30, 1975. It is widely believed that he was

abducted and killed. Mr. Hoffa’s disappearance led

to an FBI investigation that has not, to date, resulted

in any criminal proceedings being brought.

The investigation is documented in two large files,

one maintained in the FBI’s field office in Detroit
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and the other at FBI headquarters in Washington.

At the time with which we are concerned in this

proceeding the headquarters file consisted of 67

volumes and the field office file consisted of 332

volumes.

On July 25, 1989, counsel for the Detroit Free

Press, a newspaper that employs plaintiff Dickerson

in an editorial capacity, sent sweeping Freedom of

Information Act requests on the Hoffa investigation

to Justice Department and FBI officials in Detroit

and Washington. When the requests were denied,

Mr. Dickerson sued the Department of Justice

under 5 U.S.C. § 552(a)(4)(B), which gives federal

district courts jurisdiction to order the production of

agency records withheld improperly. This section

of the statute, which places the burden of sustaining

non—disclosure on the government, directs the court

to determine the matter de novo. It also provides

that the court "may examine the agency records

in camera to determine whether such records or any

part thereof shall be withheld under any of the

exemptions set forth in [5 U.S.C. § 552(b) ]...."

The Department of Justice filed an answer

admitting that there were no pending criminal

proceedings directly relating to Mr. Hoffa’s

disappearance, but asserting that no documents had

been improperly withheld. Both parties

subsequently moved for summary judgment.

The plaintiffs summary judgment motion was

accompanied by newspaper articles referring to a

statement by Kenneth P. Walton, a retired head of

the FBI’s Detroit field office, to the effect that

although he knew who had murdered Jimmy Hoffa,

there would never be a prosecution because of the

government’s unwillingness to disclose confidential

sources. The Justice Department filing was

accompanied by "declarations," or affidavits, in

which two FBI headquarters officials, Angus B.

Llewellyn and Jim B. Moody, attested that the

Hoffa investigation was still pending.

The Llewellyn declaration went on to give a

general description of the contents of the

investigatory files, categorizing the records by

source or function. The declaration also sought to

explain why law enforcement records contained in

the files were exempt from production not only

under subsection (7)(A) of 5 U.S.C. § 552(b), but

also under subsection (7)(C) (exempting such

Page 3

records if they "could reasonably be expected to

constitute an unwarranted invasion of personal

privacy"); subsection (7)(D) (exempting them if

they "could reasonably be expected to disclose the

identity of a confidential source"); and subsection

(7)(E) (exempting them if they "would disclose

techniques and procedures for law enforcement

investigations or prosecutions if such disclosure

could reasonably be expected to risk circumvention

of the law").

The Moody declaration focused on the (7)(A)

exemption. The declaration explained, among other

things, that

"The files responsive to plaintiff’s [Freedom of

Information Act] request contain documents

detailing the FBI’s theories regarding the case,

investigative leads we’re pursuing (and those we

don’t consider worthy of pursuit), information

furnished by confidential sources, information

indicating whom the prime suspects are considered

to be, techniques being utilized by the FBI in this

investigation, interviews of third parties and

cooperating witnesses, results of laboratory and

polygraph examinations, and suggestions as to

how to proceed with this investigation."

The Moody declaration stated that the FBI was

continuing its efforts to develop information for use

in criminal proceedings, and the declaration sought

to show why production of *1429 the records could

reasonably be expected to interfere with such

proceedings.

In January of 1991 the district court denied both

of the motions for summary judgment on the ground

that there was a material issue of fact concerning the

prospect of future enforcement proceedings. The

Justice Department moved for reconsideration,

supporting its motion with a declaration executed by

William M. Baker, the Assistant Director of the FBI

in charge of the agency’s Criminal Investigation

Division.

Mr. Baker declared under penalty of perjury that

it was his responsibility to determine whether the

investigation into the Hoffa disappearance should be

pursued; that in his judgment the investigation

warranted the continuing efforts of the FBI; that he

had allocated continued FBI resources to the

investigation; that he believed "that the person(s)

responsible for Mr. Hoffa’s disappearance can be

identified and prosecuted;" and that public
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disclosure of the information in the Hoffa file could

reasonably be expected, for reasons specified in the

declaration, to interfere with enforcement

proceedings against those responsible for the

disappearance. Mr. Baker further declared that the

statement attributed to the former field office head

"did not reflect and does not reflect official FBI

policy."

[1] In response to the motion for reconsideration

plaintiff Dickerson filed a reply brief stating that

Mr. Baker’s declaration was essentially identical to

one he had filed in a Freedom of Information Act

suit brought in a federal district court in Missouri by

Mr. Hoffa’s daughter, Barbara Crancer. The brief

pointed out that the declaration had not dissuaded

the district court in Missouri from ordering the

government to submit a Vaughn index on the

smaller of the two Hoffa files, [FNZ] and it noted

that FBI Director William Sessions had testified

before a Senate Subcommittee that it is "doubtful"

that the government will ever have sufficient

evidence to bring to trial those responsible for Mr.

Hoffa’s disappearance. [FN3]

FN2. A "Vaughn index," which takes its name from

a technique developed in Vaughn v. Rosen, 484

F.2d 820 (D.C.Cir.1973), cert. denied, 415 US

977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974), is a

document—by—document index, specially prepared

for litigation purposes, in which the agency

describes the contents of its records and the reasons

why each of the disputed items is claimed to be

exempt from disclosure. See Osborn v. Internal

Revenue Service, 754 F.2d 195, 196 (6th

Cir.1985), and the cases there cited, for a statement

of the criteria such an index must meet. The

requirement for a Vaughn index in Mrs. Crancer’s

case was subsequently upheld by a divided three

judge panel of the Court of Appeals for the Eighth

Circuit, see In re Department of Justice, 950 F.2d

530 (8th Cir.1991), but the panel decision has been

vacated in connection with the granting of a

rehearing en banc. See Order at 950 F.2d 538. As

of this writing the en banc court has not announced

its decision.

FN3. The Justice Department later submitted an

official transcript of the subcommittee hearing

showing that Director Sessions had declined to

comment on the likelihood of indictments being

obtained, and that it was Oliver B. Revell,
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Executive Assistant Director-Investigations, and not

Director Sessions, who made the "doubtful"

comment.

Plaintiff Dickerson’s reply brief further advised

the court that the Missouri proceedings had

disclosed the existence of two categories of

documents that might quickly reveal the status of the

Hoffa investigation: documents containing the

results of high level strategy conferences, with

synopses of the investigation to date, and

memoranda updating the Director of the FBI on the

status of the investigation. The plaintiff’s brief

suggested that the court conduct an in camera review

of all documents in these two categories. Since the

Missouri court had already ordered the Justice

Department to prepare a Vaughn index on the 68-

volume file from FBI headquarters in Washington,

plaintiff Dickerson suggested that the Department

should be ordered to produce a copy of that index as

well.

In the meantime, plaintiff Dickerson had served

notice of the depositions of FBI Director Sessions

and declarants Llewellyn, Moody and Baker, and

the Justice Department had moved for a stay of

discovery. The motion was referred to a magistrate

judge, who conducted two telephone conferences on

the matter.

In the course of the first conference the Justice

Department indicated a willingness to go through

the headquarters file and segregate, *1430 for in

camera review by the court, all documents in the

two categories singled out by the plaintiff.

Government counsel later confirmed with declarant

Moody, Chief of the FBI’s Organized Crime Unit,

that such documents had not yet been physically

segregated. Mr. Moody disclosed to counsel,

however, and counsel disclosed at the second

telephone conference with the magistrate judge, that

Moody already had a file of documents, culled from

the field office records in Detroit, that contained an

update on the Hoffa investigation. This file had

recently been assembled on Mr. Moody’s own

initiative to prepare him to testify if he should be

ordered to give his deposition. The Moody file had

not been put together with the idea of turning it over

to the court for in camera review, counsel explained,

but the government offered to make it available to

the court for that purpose, along with all documents

in the two categories specified by the plaintiff.
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The magistrate judge expressed an interest in

keeping the scope of any in camera review

manageable, and counsel for plaintiff Dickerson

agreed that the district judge would be more likely

to undertake such a review if the quantity of

materials were not excessive. The telephone

conference led to an order in which the magistrate

judge directed that the Moody file be sent to

Michigan for possible in camera inspection by

District Judge La Plata. The plaintiffs request to

depose the four FBI officials was deferred in the

meantime.

Judge La Plata concluded that with the addition of

Assistant Director Baker’s declaration, the

declarations alone might be sufficient. In view of

the testimony before the Senate subcommittee,

however, and in view of the length of time that had

elapsed since Mr. Hoffa’s disappearance, Judge La

Plata elected to review the Moody file (consisting of

some 335 pages) in its entirety.

Having completed a careful and thorough review

of the Moody file in camera, the court expressed

itself as "satisfied beyond any doubt" that the

investigation was active, that it was continuing, and

that it was directed toward the institution of criminal

proceedings. Because the court likewise found that

disclosure of the documents sought by plaintiff

Dickerson and his newspaper could reasonably be

expected to interfere with enforcement proceedings,

the court entered summary judgment in favor of the

Department of Justice. A subsequent motion for

reconsideration was denied, and this appeal

followed.

II

[2] Law enforcement records cannot "reasonably

be expected to interfere with enforcement

proceedings," it has been suggested, unless there is

at least "a reasonable chance that an enforcement

proceeding will occur...." Nevas v. Dept. of

Justice, 789 F.Supp. 445, 448 (D.D.C.1992).

[FN4] We agree, and we turn first to the procedure

followed by the district court in preparing itself to

determine the likelihood that enforcement

proceedings might still occur in the Hoffa case.

(The court’s determination of the likelihood that

disclosure of the requested documents might

interfere with any such proceedings also has a

procedural aspect, and we shall touch on this at the

Page 5

same time.)

FN4. Even where exemption (7)(A) has become

inapplicable, however, records compiled in the

course of the investigation may still be exempt if

production could be expected to constitute an

unwarranted invasion of personal privacy or

disclose the identity of a confidential source, or if

production would disclose law enforcement

techniques and procedures that could be expected to

risk circumvention of the law in other cases. See 5

U.S.C. § 552(b)(7)(C), (D), and (E). In the case at-

bar the district court made no determination as to

the applicability of these sections, and we shall

confine our analysis to exemption (7)(A).

[3] Although requested to follow the lead of the

district court in Missouri in ordering the

compilation of a Vaughn index on the FBI

headquarters file, Judge La Plata did not do so.

Plaintiff Dickerson maintains that the court

committed reversible error in granting the

government’s summary judgment motion without

having had the benefit of such an index.

Depending on the nature of the case, the use of a

Vaughn index may have obvious advantages from

the perspective of one or another of the litigants or

from the perspective of the courts. See, for

example, Ingle v. *1431 Dept. of Justice, 698 F.2d

259 (6th Cir.1983), where we indicated that a

Vaughn index makes the playing field more nearly

level for the party seeking disclosure, facilitates

effective appellate review, and may obviate any need

for the courts to review documents in camera. In

the context of a case that did not involve exemption

(7)(A), we have said that a Vaughn index should be

obtained in "most" Freedom of Information Act

cases. Osborn v. Internal Revenue Service, 754

F.2d 195, 197 (6th Cir.1985).

As we subsequently explained in a Vaughn

decision of our own, however, Osborn created no

hard and fast rule with respect to Vaughn indices as

such. Vaughn v. United States, 936 F.2d 862, 867

(6th Cir.1991). The government must provide

sufficient information in sufficient detail to enable

the court "to make a reasoned, independent

assessment of the claim of exemption," but no

particular method of doing so is mandated; "[a]

court’s primary focus must be on the substance,

rather than the form, of the information supplied by

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105316 Page 25



 

992 F.2d 1426

(Cite as: 992 F.2d 1426, *1431)

the government to justify withholding requested

information." Id. The Supreme Court has

consistently taken what it terms "a practical

approach" to Freedom of Information Act matters,

see John Doe Agency v. John Doe Corp., 493 U.S.

146, 157, 110 S.Ct. 471, 477, 107 L.Ed.2d 462

(1989), and this circuit tries to do the same.

Where exemption (7)(A) is concerned, as a

practical matter, it is often feasible for the courts to

make "generic determinations" about interference

with enforcement proceedings. See NLRB v.

Robbins Tire & Rubber Co., 437 U.S. 214, 223-24,

98 S.Ct. 2311, 2317-18, 57 L.Ed.2d 159 (1978).

[FN5] In many (7)(A) cases, at least, affidavits of

the sort presented by the government here would

seem to provide an adequate basis for making such

determinations.

FN5. The plaintiff in Robbins Tire was seeking

disclosure of witness statements taken by the

National Labor Relations Board. The plaintiff

contended that such statements could be withheld

under exemption (7)(A) only upon a showing of a

particularized risk of interference with a particular

enforcement proceeding. The Supreme Court

rejected the contention that no "generic

determinations" of likely interference could ever be

made, concluding instead that "Congress did not

intend to prevent the federal courts from

determining that, with respect to particular kinds of

enforcement proceedings, disclosure of particular

kinds of investigatory records while a case is

pending would generally ’interfere with enforcement

proceedings.’ " Robbins Tire, 437 U.S. at 236, 98

S.Ct. at 2324. When Robbins Tire was decided,

exemption (7)(A) required a showing that disclosure

"would" interfere with enforcement proceedings.

Congress subsequently amended the statute by

dropping the word "would" and replacing it with the

current formula, which protects law enforcement

records to the extent that disclosure "could

reasonably be expected to interfere..." (Emphasis

supplied.) See Pub.L. 99—570, § 1802(a) (1986).

This statutory change strengthens the conclusion

reached by the Supreme Court in Robbins Tire, of

course.

[4] The case at bar may be somewhat unusual in

that here the district court was initially uncertain

whether an actual enforcement proceeding was still

being contemplated and whether the "purpose and
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point" of the investigation that generated the records

in question had "expired." See Robbins Tire, 437

U.S. at 232, 98 S.Ct. at 2322, referring to

legislative history indicating that "with the passage

of time, when the investigation is all over and the

purpose and point of it has expired, [disclosure]

would no longer be an interference with enforcement

proceedings and there ought to be disclosure." But

insofar as the question to be resolved by the courts

is whether actual enforcement proceedings are still

being contemplated, it does not seem to us that

valuable time should normally have to be spent on

the preparation and analysis of a Vaughn index. As

a practical matter, affidavits by people with direct

knowledge of and responsibility for the investigation

usually ought to suffice.

Here the district court believed that the

govemment’s affidavits might be sufficient standing

alone to support a finding on whether the point and

purpose of the investigation had expired, but the

court nonetheless felt the need for a reality check of

some kind. The Moody file seemed like a sensible

place to start, and we think it was clearly within the

court’s discretion to begin there. If the Moody file

had turned out not to be helpful, the court could

obviously have moved on to an in camera inspection

of the two groups of *1432 documents that both

parties had suggested the court might wish to

examine. After reviewing all of the documents in

the Moody file, however, the court concluded that

there was no need to go further. We too have

reviewed the Moody file in its entirety, and we see

no abuse of discretion in the district court’s decision

on this score.

Plaintiff Dickerson argues that the decision to

review only documents "hand-picked" by the

government deprived him of the benefits of the

adversary process. But the materials in the Moody

file were selected, as we have seen, for briefing Mr.

Moody on the status of the investigation, and not for

submission to the court for review by it in camera.

The idea of a court review of the Moody file in

isolation originated with the magistrate judge, not

with the government. The review process was

necessarily non-adversarial, to be sure, but the

process would have been equally non-adversarial if

the documents under review had included the

additional materials the government had said it was

willing to turn over to the court.
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The approach developed by the magistrate judge

was designed in part to avoid a situation in which

the district judge might have felt constrained to

review more documents in camera than he would

have wanted to see. This approach makes sense to

us. The adversaries could and did present

arguments on the sufficiency of the affidavits that

formed the government’s main line of defense,

[FN6] and review of any documents in camera might

well have been deemed superfluous; we think it was

reasonable for the magistrate judge to offer Judge La

Plata the documents that had already been

segregated, and we think it was reasonable for Judge

La Plata to decide, after reviewing them, that he had

seen all he needed to see in order to make a proper

decision.

FN6. Plaintiff Dickerson complains about the failure

of the district court to hear oral argument, but each

side had ample opportunity to present its case

through briefs. In addition, of course, there were

two telephone conferences with the magistrate

judge.

III

A

[5] The district court was correct, we believe, in

its finding on the likelihood of a criminal

prosecution being brought.

It is clear, as we read the record, that the Hoffa

investigation remains active. In the judgment of

Assistant Director Baker--the person whose

responsibility it is to determine whether the

investigation should still be pursued, and, if so,

what FBI resources should be devoted to it--the

investigation warrants the FBI’s continued efforts to

bring to trial those responsible for Mr. Hoffa’s

disappearance.

Mr. Baker has allocated continued FBI resources

to the Hoffa investigation, according to his

declaration, and the declaration says that the

investigation "is ongoing and still absorbs FBI

management and field agent resources on a regular

basis." The documents in the Moody file are

consistent with Mr. Baker’s representation that the

Hoffa investigation remains active.

The fact that the investigation is continuing does

not mean that a prosecution will definitely be
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brought, of course, but the Baker declaration says

that FBI criminal investigations often result in

enforcement proceedings many years after the

crimes were committed. "[W]ith the passage of

time," Mr. Baker continues, "persons with

knowledge of Mr. Hoffa’s disappearance may feel

more free to disclose critical information to law

enforcement officers. " Attesting to a "belief that the

person(s) responsible for Mr. Hoffa’s disappearance

can be identified and prosecuted," Mr. Baker says

that he "would not knowingly permit scarce FBI

resources to be devoted to a futile investigation."

FBI retiree Walton and Executive Assistant

Director Revell may consider it doubtful whether

anyone will ever be brought to trial in the Hoffa

case, and they may be right. Neither of them is

responsible for deciding whether it is worthwhile to

continue the investigation, however, and the official

who does have that responsibility--Assistant

Director Baker-—obviously believes that there is still

a reasonable prospect of a prosecution being

brought. No court is likely to be able to match Mr.

Baker’s expertise on that kind *1433 of question,

and, like the district court, we are disposed to defer

to his judgment.

B

The district court was also correct, we believe, in

its finding that production of the records sought by

plaintiff Dickerson could reasonably be expected to

interfere with a future prosecution.

In some contexts, the Supreme Court has said, the

most obvious risk of interference with enforcement

proceedings is that witnesses will be coerced or

intimidated into changing their testimony or not

testifying at all. Robbins Tire, 437 U.S. at 239, 98

S.Ct. at 2325. The declarations of Messrs.

Llewellyn and Moody both demonstrate that witness

intimidation is a genuine concern in the Hoffa

investigation--an investigation that the FBI has

designated a "Racketeering Influenced and Corrupt

Organization-La Cosa Nostra Labor Racketeering

Investigation. " If the perpetrators of the crime knew

what investigative leads the FBI is pursuing, who

the prime suspects are, and the nature of the

evidence gathered to date, as one of the affidavits

explains, they "could take steps to destroy or tamper

with evidence, intimidate witnesses or construct a

false alibi. . . . "
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In organized crime investigations such as this one,

moreover, it has been the experience of declarant

Moody, the chief of the Organized Crime Section of

the FBI’s Criminal Investigation Division, that

informants can provide information critical to the

successful conclusion of the investigation. Public

disclosure of the Hoffa investigation files, Mr.

Moody has declared, would discourage such

individuals from coming forward.

Another important issue, particularly in homicide

cases, has to do with the corroboration of evidence.

Verification of statements given by future witnesses

becomes harder, Mr. Moody has indicated, where

the factual information developed in the

investigation has entered the public domain.

In addition, the record before us shows that the

Hoffa files contain information regarding other

pending and prospective criminal proceedings. The

prospect of interference with such enforcement

proceedings is not without significance.

Although the government has the burden of

showing that production of the records could

reasonably be expected to interfere with enforcement

proceedings, the mere fact that the burden of

justifying non-disclosure rests with the government

does not illuminate the question of how heavy the

burden is. See Robbins Tire, 437 U.S. at 224, 98

S.Ct. at 2318. Having regard to the important

public interest that exemption (7)(A) was designed

to protect, having regard to the fact that the

language of the exemption has been broadened by

Congress to protect records that "could" be expected

to interfere, as opposed to records that "would"

interfere, and having regard to the obvious risks that

public disclosure of these active investigation files

would entail, we agree with the district court that

the burden with respect to interference has been met

in this case.

IV

[6] The Llewellyn declaration characterizes the

documents in the Hoffa investigation files as

follows:

"Documents setting forth leads to be conducted.

Documents containing information received from

confidential informants.

Information and documents provided by local law

enforcement.
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Interviews of third parties and cooperating

witnesses.

Public source information such as newspaper

clippings and press releases.

Public and sealed court documents.

Laboratory reports setting forth results of

examinations.

Polygraph worksheets and reports. "

To the extent that public source information and

public judicial materials are included in the files, the

government has agreed to make the relevant

documents available to plaintiff Dickerson. All that

is in controversy here is the non-public portions of

the files.

Plaintiff Dickerson candidly acknowledges, in a

footnote toward the end of his principal brief, that it

is open to the government to justify the assertion of

a (7)(A) exemption on a "category-of-document"

basis rather than *1434 by proceeding document by

document. He points out, however, that there is no

blanket exemption for investigatory files as such,

and he argues that we should at least remand the

case with instructions that the government be

required to segregate and produce all nonexempt

material. In support of this suggestion he quotes the

last sentence of 5 U.S.C. § 552(b), which says that

"[a]ny reasonably segregable portion of a record

shall be provided to any person requesting such

record after deletion of the portions which are

exempt under this subsection. "

It is doubtless true that by deleting large portions

of the information contained in the Hoffa files, the

government could render whatever was left useless

to any law-breaker. (And useless to plaintiff

Dickerson and his newspaper, we might add.) But

the words "reasonably segregable" must be given a

reasonable interpretation, particularly where

information or records compiled for law

enforcement purposes are concerned. On the record

before us we do not believe that the prospects for

finding any "reasonably segregable" non-public

portions of the Hoffa files that could properly be

made public are such as to justify the remand that

plaintiff Dickerson seeks.

The judgment of the district court is AFFIRMED.

BECKWITH, District Judge, concurring.

I.
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I concur with Judge Nelson’s results and his

reasoning. I write separately, because I am

convinced that more compelling grounds exist for

exempting the Department of Justice’s Hoffa file

than that which was the basis of the district court’s

decision.

In the Llewellyn declaration, the Department of

Justice cited at least three exemptions from the

Freedom of Information Act in addition to

exemption 7(A) of 5 U.S.C. § 522(b). The first

such exemption is 7(C), the exemption for

information, the disclosure of which "could

reasonably be expected to be an unwanted invasion

of personal privacy." The second is exemption 7(D)

for information that "could reasonably be expected

to disclose the identity of a confidential source."

The third such exemption is 7(E), the exemption for

information that "would disclose techniques and

procedures for law enforcement investigations or

prosecutions [when] such disclosure could

reasonably be expected to risk circumvention of the

law."

Apparently, the trial court considered each of the

cited exemptions. Nevertheless, that court rested its

decision entirely on exemption 7(A), concluding that

the Department of Justice was engaged in an

ongoing investigation directed toward the potential

institution of criminal proceedings. Judge Nelson

has properly confined his analysis to a review of the

trial court’s decision based upon exemption 7(A). I

agree that the contents of the Moody file sufficiently

support the trial court’s conclusion that the contents

of the Hoffa file are exempt under 7(A). The

question is a close one, however, as is illustrated by

the dissent.

My review of the Moody file suggests that each of

the four exemptions discussed above supports the

nondisclosure of some or all of the documents in the

Hoffa file. Had the district court based its decision

on all four exemptions, the correctness of the

decision would have been beyond question and our

review would have been much simpler.

II.

My review of the Moody file further suggests that

the various exemptions are so intertwined,

overlapping, and inextricable that virtually nothing

from the Hoffa file could be revealed without
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jeopardizing the integrity of the investigation,

confidential source identity, various individuals’

privacy, and law enforcement investigative

techniques. For this reason, the trial court could not

have ordered a Vaughn index without risking

inadvertent release of exempt and sensitive

information.

There being no constitutional outline for the

manner in which a trial court must approach its

analysis of a government claim of exemption from

the Freedom of Information Act, it cannot be said

that the trial court in this instance failed to

independently, adequately, and objectively assess

the validity of the government’s claim. The trial

court was *1435 under no obligation to follow

Plaintiff’s proffered procedure when another

effective option was available. For that reason, I

cannot agree with the dissent’s criticism of the trial

court’s failure to order the production of an index.

BATCHELDER, Circuit Judge, dissenting.

I.

Over the past seventeen years, the Department of

Justice has compiled a file of nearly four hundred

volumes of documents on the disappearance of

Jimmy Hoffa, a man, and a mystery, surely needing

no introduction. Appellant Brian Dickerson, who

happens to be editor of a major Detroit newspaper,

has exercised the privilege Congress has given the

public to request access to the documents in this file.

While granting this privilege, Congress has also

recognized that good government, in some

circumstances, requires secrecy. Nonetheless, it has

placed the burden of showing the need for secrecy

on government agencies wishing to protect certain

documents from public scrutiny. Since I believe the

Government has fallen woefully short in carrying its

burden, I dissent.

II.

The Freedom of Information Act ("FOIA" or "the

Act"), 5 U.S.C. § 552, enables citizens regardless

of status to gain access to government documents,

thus " ’open[ing] agency action to the light of public

scrutiny.’ " Vaughn v. United States, 936 F.2d

862, 865 (6th Cir.1991) (quoting Department of

Justice v. Reporters Committee for Freedom of

Press, 489 U.S. 749, 772, 109 S.Ct. 1468, 1481,
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103 L.Ed.2d 774 (1989)); see also John Doe

Agency v. John Doe Corp., 493 U.S. 146, 151, 110

S.Ct. 471, 475, 107 L.Ed.2d 462 (1989) ( " ’[The

Act] seeks to permit access to official information

long shielded unnecessarily from public view and

attempts to create a judicially enforceable public

right to secure such information from possibly

unwilling official hands.’ " (quoting EPA v. Mink,

410 U.S. 73, 80, 93 S.Ct. 827, 832, 35 L.Ed.2d

119 (1973)). The Act’s purpose is " ’to ensure an

informed citizenry, vital to the functioning of a

democratic society, needed to check against

corruption and to hold the governors accountable to

the governed.’ " John Doe Corp., 493 U.S. at 152,

110 S.Ct. at 475 (quoting NLRB v. Robbins Tire &

Rubber Co., 437 U.S. 214, 242, 98 S.Ct. 2311,

2327, 57 L.Ed.2d 159 (1978)). It requires " ’full

agency disclosure unless information is exempted

under clearly delineated statutory language.’ "

Vaughn, 936 F.2d at 865 (quoting Department of

the Air Force v. Rose, 425 U.S. 352, 360-61, 96

S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976)). The

exemptions are to be "narrowly construed." Id. "

’[T]hese limited exemptions do not obscure the basic

policy that disclosure, not secrecy, is the dominant

objective of the Act.’ " John Doe Corp., 493 U.S.

at 152, 110 S.Ct. at 475 (quoting Rose, 425 U.S. at

361, 96 S.Ct. at 1599). To avoid releasing

requested documents, the Government must prove

that the documents sought fit a specific statutory

exemption; the person making the request bears no

burden of showing that such documents may not be

withheld. Vaughn, 936 F.2d at 866 (citing

Department of Justice v. Tax Analysts, 492 U.S.

136, 109 S.Ct. 2841, 106 L.Ed.2d 112 (1989)).

A. Existence of an ongoing law enforcement

proceeding.

In reviewing a District Court’s decision under the

FOIA, the Court of Appeals must "determine first

whether the District Court had an adequate factual

basis for its decision, and second, decide whether

upon that basis the court’s decision was clearly

erroneous. " Vaughn, 936 F.2d at 866 (citing Ingle

v. Department of Justice, 698 F.2d 259, 267 (6th

Cir. 1983)). I agree with the majority that the record

shows that the FBI has continued to pursue the

Hoffa disappearance investigation and that officials

believe that eventual prosecution is not out of the

question. William M. Baker, the Assistant Director

of the FBI in charge of the Criminal Investigative

Page 10

Division, who apparently has the authority to decide

whether to continue the investigation, made a sworn

declaration to that effect, and that is good enough to

establish the existence of "a concrete prospective

law enforcement proceeding."

‘1436 B. Interference with an ongoing law

enforcement proceeding.

While the existence of such an ongoing

proceeding is necessary to a finding of exemption

under § 522(b)(7)(A), Bevis v. Department of State,

801 F.2d 1386, 1389 (D.C.Cir.l986), [FNl]

showing that such a proceeding indeed exists does

not serve to exempt the entire file on the

proceeding. Id. The Government also must prove

that the documents, if released, could interfere with

enforcement proceedings. Here, the Government

essentially did nothing more than assure the

reviewing court that all 400 volumes on Hoffa relate

to their enforcement efforts, and recite (using

language remarkably similar to statutory and case

language) the harms that will result from any

disclosure save for press clippings. It has not met

its further burden of proof.

FNl. To restate, § 522(b)(7)(A) exempts

"investigatory records compiled for law

enforcement purposes to the extent that the

production of such law enforcement records or

information could reasonably be expected to

interfere with enforcement proceedings." The

earlier version of this provision exempted such

records where production "would" interfere with

enforcement. See North v. Walsh, 881 F.2d 1088,

1098 n. 14 (D.C.Cir.l989) ("This change ’relieves

the agency of the burden of proving to a certainty’

that disclosure will interfere with enforcement

proceedings, ’but does not otherwise alter the test.’

") (quoting Reporters Committee for Freedom of the

Press v. Department of Justice, 816 F.2d 730

(D.C.Cir.), modified on reh’g, 831 F.2d 1124

(1987), rev‘d on other grounds, 489 U.S. 749, 109

S.Ct. 1468, 103 L.Ed.2d 774 (1989)). The

Congress has lessened the Govemment’s burden,

but the causal connection between specific

documents and potential interference still must be

established; the statute still does not permit

"blanket assertions" such as the Government has

made here.

FOIA cases seem to pit citizen suspicion against
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government defensiveness. The fact that one side

knows the entire truth and the other must guess at it

(as, indeed, must the judge) requires adherence to

procedures meant to inform the court as to the

nature of government documents without revealing

their actual contents, and to retain as much fairness

in the adversary proceeding as possible given the

imbalance of information. See Wiener v. FBI, 943

F.2d 972, 977 (9th Cir.1991), cert. denied, --- U.S.

----, 112 S.Ct. 3013, 120 L.Ed.2d 886 (1992)

(quoting Vaughn v. Rosen, 484 F.2d 820, 824

(D.C.Cir.1973), cert. denied, 415 U.S. 977, 94

S.Ct. 1564, 39 L.Ed.2d 873 (1974) (" ’This lack of

knowledge by the party seeking disclosure seriously

distorts the traditional adversary nature of our legal

system.’ ").

The majority places great emphasis on the "public

interest that exemption 7(A) was designed to

protect" and the "obvious risks that public

disclosure of these files would entail." I do not

quarrel with the majority’s observation that the

release of documents containing, for example, the

names of witnesses and informants might well lead

to witness intimidation and destruction of evidence

by those implicated in an ongoing investigation.

Indeed, in enforcement exemption cases, "the

interests of the adversary process may be

outweighed by the agency’s legitimate interest in

secrecy." Campbell v. Department of Health &

Human Services, 682 F.2d 256 (D.C.Cir.1982).

However, I believe the majority understates the

Govemment’s burden of showing that specific

documents in its possession contain sensitive

information. The majority admits that "the mere

fact that the burden of justifying nondisclosure rests

with the government does not illuminate the

question of how heavy the burden is, " and notes that

Congress "broadened" exemption 7(A) from

covering only records which "would" be expected to

interfere with enforcement proceedings to those

records which "could" be expected to interfere.

While I recognize that Congress loosened up the

standard somewhat from the seemingly unprovable

"would interfere" standard to the more reasonable

"could interfere," I certainly do not believe that in

amending the statute Congress changed the

underlying premise of the Act, that " ’disclosure,

not secrecy, is the dominant objective of the Act.’ "

John Doe Corp., 493 U.S. at 152, 110 S.Ct. at 475

(quoting Rose, 425 U.S. at 361, 96 S.Ct. at 1599).

Page 11

Permitting the Government to satisfy its burden by

simply assuring the court that all of the requested

papers in a giant, seventeen year old file relate in

some way to an ongoing investigation, as I think

happened here, potentially robs the Act of all

effectiveness in attaining this objective.

*1437 This Circuit has recognized that the focus

of a FOIA case is the contents of the documents

requested, not the purpose for which the

Government possesses them. The Act grants

disclosure exemptions for documents containing

information which would most likely harm an

ongoing investigation in a specific way if made

public. Thus,

a court must have sufficiently detailed information

regarding the contents of withheld documents

along with reasoning for the application of

specific FOIA exemptions to enable the court to

make an independent assessment of both the

contents of the documents in issue and the

applicability of any asserted exemptions.

Vaughn, 936 F.2d at 869. The court may not grant

" ’blanket exemptions’ for Government records

simply because they were found in investigatory

files compiled for law enforcement purposes."

Robbins Tire & Rubber Co., 437 U.S. at 236, 98

S.Ct. at 2324. The Government "must demonstrate

specifically how each document or category of

documents, if disclosed, would interfere with the

investigation." Campbell, 682 F.2d at 265

(emphasis added). The trial court has considerable

discretion as to what procedures it uses to decide

whether certain documents are exempt from

disclosure, but whatever procedure the court chooses

must suffice to produce enough evidence on which

to rule, and to produce a record an appeals court can

consult to review the decision. Vaughn, 936 F.2d at

869.

Reading the majority opinion may leave one with

the distinct impression that we really have no idea

what information lurks in the massive Hoffa file.

That impression would be correct. The record

presented us does not allow this court to make the

requisite independent assessment of whether each

document or category of documents would interfere

with the Government’s enforcement efforts.

Obviously, the Government need not produce each

and every document for the judge to decide whether

its contents merit exemption from release. The

Government’s submissions may describe the
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documents by categorizing them according to their

content and nature, Bevis v. Department of State,

801 F.2d 1386, 1389 (D.C.Cir.1986); the indexing

and categorizing of documents, particularly where

the requested documents are voluminous, is

preferred to in chambers inspections, Vaughn, 936

F.2d at 866. While courts have smiled on the use of

Vaughn indices in sorting out large volumes of

documents, and in their discretion sometimes

ordered such indices produced, so long as the

Government provides sufficiently specific and

detailed information to permit the court to make a

reasoned determination, "no particular method is

mandated." Id. at 867.

Just because the Act does not mandate a particular

method does not mean that any method will do. The

Llewellyn declaration, which the majority believes

adequately provides a categorization of the

documents in the file, falls short in two respects.

First, categories such as “information and

documents provided by local law enforcement" and

"public and sealed court documents" are not

"sufficiently distinct to allow a court to determine,

as to each category, whether the specific claimed

exemption(s) are properly applied." Vaughn, 936

F.2d at 868. The court must be able " ’to trace a

rational link between the nature of the document and

the alleged likely interference.’ " Bevis, 801 F.2d

at 1389 (quoting Crooker v. Bureau of Alcohol,

Tobacco and Firearms, 789 F.2d 64, 67

(D.C.Cir.1986)).

Second, even though a few of Mr. Llewellyn’s

categories, such as "documents containing

information from confidential informants," more

appropriately describe materials that fit the

exemption, I do not believe the Government’s task

ends there with respect to showing that the

documents it seeks to keep secret fit in those clearly

exempt categories. A category alone gives no clue

as to the content of the documents it purportedly

encompasses; therefore it does not provide

"adequate detail and justification" to satisfy the

claimed exemption. Id. at 869. While our decision

in Vaughn is careful not to prescribe specific

methods, I think our opinion in that case, which

affirmed the exemptions claimed there, describes

considerably more effort on the part of the affiant

than we see here. The affiant in Vaughn did assign

the documents to rather general categories, but she

*1438 also indicated, by page number, which of
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the 1,000+ documents were included in each of

the categories. For each of the categories, [the

affiant] then discusses the legal grounds and

exemptions upon which the government relies in

withholding the specific documents contained

within each category. Attached to her affidavit is

an exhibit which summarizes, by document page

number, the exemption(s) relied on for

withholding each of the 1,000+ pages.

Vaughn, 936 F.2d at 868 (emphasis added). This

passage, it seems to me, illustrates the rule that the

Government must demonstrate that the contents of

identifiable documents actually fit the exemption

claimed. The record here does not allow us to see

how this fit has been made. For example, while the

Government has told us that the Hoffa file contains

informant interviews, which comes as no surprise, it

has not explained even in broad terms which specific

documents those are, how many there are, or

anything else to prove that the Government is not

making a blanket representation, but has reviewed

those documents and has good reason to believe that

releasing any of them could harm the ongoing

investigation. [FNZ] See Bevis, 801 F.2d at 1389

("[T]he FBI must itself review each document to

determine the category in which it properly belongs.

Absent such individual scrutiny, the categories

would be no more than smaller versions of the

’blanket exemptions’ disapproved by Congress in its

1974 amendment of FOIA. ").

FN2. A word on the "Moody file." Our decision in

Vaughn makes it clear that in camera review of

documents is not favored, particularly where the

Government chooses to proceed using categories of

documents, rather than presenting all the documents

it seeks to exempt to the reviewing court. See

Vaughn, 936 F.2d at 868—69. The Government

admits that the documents in this file were compiled

to help Agent Moody prepare his affidavit, and does

not suggest that the documents somehow represent

others in the Hoffa file. Allowing us to peek at a

few documents from the Hoffa file does nothing to

prove that the rest of the file is exempt.

Our decision in Vaughn, following fairly

straightforward Supreme Court precedent, requires

that the Government make a choice in arguing for

exemption from FOIA disclosure. It may present

the court with a highly detailed Vaughn index, it

may create more general exempt categories and then

show how each document fits into them, or it may
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haul the entire file into chambers for hands-on

review by the judge; the last of these, as I have

explained, we have strongly discouraged. By

holding in this case that the Government has met its

burden of showing the entire Hoffa file to be exempt

under § 522(b)(7)(A), the majority leaves FOIA law

in this Circuit with the worst of all worlds. The

Government has defined several general categories

of documents, not all of them properly exempt, and

then handed the court an admittedly

nonrepresentative packet of secret documents to

inspect in chambers. Neither effort sufficed to show

how each and every document in the Hoffa file fits

the proffered statutory exemption; the two methods

taken together do not add up to a proper or

sufficient showing. I am at a loss to reconcile the

majority’s opinion either with our Vaughn decision

or with the Supreme Court’s teachings on FOIA

law.

C. Segregability of portions of the file.

I also disagree with the majority’s conclusion that

the Government has adequately shown that none of

the Hoffa file, save for "public" documents such as

newspaper clippings, is "reasonably segregable"

under § 522(b). This provision requires the

Government to release "any materials that do not

properly fall within a legitimately withheld

category." Bevis, 801 F.2d at 1390. Since I do not

think the Government adequately showed what the

Hoffa file contains, I certainly do not think it

adequately demonstrated that none of this immense

file falls outside of the statutory exemptions, as the

statute itself requires. The Act does not ask the

Government to judge the "prospects" of segregating

non—exempt material, it commands the Government

to segregate its files if at all possible. Both the

statute and the caselaw indicate that Congress was

largely unconcerned with the administrative burdens

it was imposing on government agencies, but placed

a higher value on openness. It is not our place to

reorder Congress’s priorities. Neither, might I add,

is it our place to judge whether the material a citizen

requests from the Government is "useless. "

*1439 III.

It is difficult to ignore the fact that the documents

Mr. Dickerson has requested may contain the secrets

to Jimmy Hoffa’s disappearance. One may be

predisposed in favor of government secrecy or

Page 13

against, or may approve or disapprove of

investigative reporting by the media. However, in

enacting FOIA, Congress has chosen to value

government disclosure over government convenience

and economy, and chosen not to favor or disfavor

certain persons or their reasons for asking the

Government to disclose documents. Here, a private

citizen has made a specific request. Congress has

placed a heavy burden on the government agency

wishing to keep the requested documents secret, and

that burden has not been met. While it may well be

that the Hoffa file should remain a secret, I do not

believe that the Government has yet proven why. I

dissent.

END OF DOCUMENT
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In re DEPARTMENT OF JUSTICE, Petitioner.

Barbara Ann CRANCER, Appellee,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

Appellant.

Nos. 91-2080, 91-2164.

United States Court of Appeals,

Eighth Circuit.

Submitted May 11, 1992.

Decided Aug. 5, 1993.

Freedom of Information Act (FOIA) suit was

brought. The United States District Court for the

Eastern District of Missouri, Stephen Nathaniel

Limbaugh, J., required government to provide

Vaughn index covering each document sought.

Appeal was taken. The Court of Appeals, 950 F.2d

530, affirrned. En banc rehearing was granted. The

Court of Appeals, Wollman, Circuit Judge, held that

Vaughn index could not be required.

Writ of mandamus issued, orders vacated, and

case remanded.

McMillian, Circuit Judge, dissented and filed

opinion joined by Arnold, Chief Judge.

[1] FEDERAL COURTS «:2 524

170Bk524

Court of Appeals had jurisdiction under All Writs

Act to decide whether district court committed

usurpation of power by directing Department of

Justice to produce Vaughn index when invoking

Freedom of Information Act (FOIA) exemption for

law enforcement records; if district court lacked

authority, writ would be proper remedy, and issue

of availability of writ was intertwined with merits of

the interlocutory matter. 5 U.S.C.A. §

552(b)(7)(A); 28 U.S.C.A. § 1651(b).

[2] RECORDS a: 50

326k50

Consistent with policy of broad disclosure under

Freedom of Information Act (FOIA), government is

required to release all requested information upon

demand of any number of public. 5 U.S.C.A. §

552.
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[3] RECORDS (a: 62

326k62

Once information is requested under Freedom of

Information Act (FOIA), government must provide

the information, unless it determines that specific

exemption applies. 5 U.S.C.A. § 552.

[4] RECORDS <9: 62

326k62

Vaughn index could not be required for law

enforcement records allegedly exempt from

disclosure under Freedom of Information Act

(FOIA); thus, district court should not have

required government, after identifying each

document, to provide detailed justification statement

covering each refusal to release agency records or

portions. 5 U.S.C.A. § 552(b)(7)(A).

[5] RECORDS W 65

326k65

Government need not produce fact-specific and

document—specific Vaughn index in order to satisfy

burden of establishing application of Freedom of

Information Act (FOIA) exemption for law

enforcement records; contents of requested

documents are irrelevant, and court must focus on

particular categories of documents and likelihood

that release of documents in those categories could

reasonably be expected to threaten enforcement

proceedings. 5 U.S.C.A. § 552(b)(7)(A).

[6] RECORDS e: 65

326k65

To satisfy burden with regard to Freedom of

Information Act (FOIA) exemption for law

enforcement records, government must define

functional categories of documents, conduct

document—by-document review to assign documents

to proper categories, and explain to court how

release of each category would interfere with

enforcement proceeding. 5 U.S.C.A. §

552(b)(7)(A)~

[7] RECORDS Q): 65

326k65

If generic index submitted by government is not

sufficient to sustain Freedom of Information Act

(FOIA) exemption for law enforcement records,

then district court may request more specific,

distinct categories so that it may more easily

determine how each category might interfere with
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5 U.S.C.A. §enforcement proceedings.

552(b)(7)(A)-

[8] RECORDS 67-3 66

326k66

District court may examine disputed documents in

camera to make firsthand determination of

application of Freedom of Information Act (FOIA)

exemption for law enforcement records if categories

submitted by government remain too general after

district court requests more specific, distinct

categories. 5 U.S.C.A. § 552(b)(7)(A).

[9] RECORDS (é; 63

326k63

While district court may not order Vaughn index as

aid to review of claim for exemption under Freedom

of Information Act (FOIA) exemption for law

enforcement records, court must satisfy itself that

requested documents have been properly withheld.

5 U.S.C.A. § 552(b)(7)(A).

*1304 Scott R. McIntosh, Washington, DC,

argued (Stuart M. Gerson, Stephen B. Higgins,

Leonard Schaitman and Scott R. McIntosh, on the

petition for rehearing), for appellant.

Richard E. Greenberg, Clayton, MO, argued, for

appellee.

Before RICHARD S. ARNOLD, Chief Judge,

McMILLIAN, JOHN R. GIBSON, FAGG,

BOWMAN, WOLLMAN, MAGILL, BEAM,

LOKEN, and HANSEN, Circuit Judges, En Banc.

WOLLMAN, Circuit Judge.

In In re Department of Justice, 950 F.2d 530 (8th

Cir.1991) (Crancer I ), a panel of this court upheld

the district court’s order requiring the government to

provide a Vaughn [FN 1] index after the government

had invoked Exemption 7(A) of the Freedom of

Information Act, 5 U.S.C. § 552(b)(7)(A) (1988).

We granted the government’s suggestion for

rehearing en banc and vacated the panel’s decision.

We now issue a writ of mandamus, vacate the

challenged order, and remand the case to the district

court for further proceedings.

FN1. See Vaughn v. Rosen, 484 F.2d 820, 826-28

(D.C.Cir.1973), cert. denied, 415 U.S. 977, 94

S.Ct. 1564, 39 L.Ed.2d 873 (1974).
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I.

In 1987, Barbara Ann Crancer filed a Freedom of

Information Act (FOIA) request with the

Department of Justice. Crancer sought the release

of certain information uncovered during the

investigation conducted by the Federal Bureau of

Investigation into the disappearance of her father,

Jimmy Hoffa, the former president of the

International Brotherhood of Teamsters. The FBI’s

investigation has resulted in the accumulation of

more than 13,800 pages of records relating to

Hoffa’s disappearance.

The Department denied Crancer’s request on the

basis of Exemption 7(A), contending that the Hoffa

FBI file contains "records or information compiled

for law enforcement purposes, " the release of which

"could reasonably be expected to interfere with

enforcement proceedings." 5 U.S.C. §

552(b)(7)(A)-

After exhausting her administrative remedies,

Crancer brought suit to compel the Department to

provide her with the documents she had requested.

During the pendency of her suit, Crancer filed a

second, broader request seeking any and all

materials relating to the FBI’s investigation into

Hoffa’s disappearance. After this request was

administratively denied by the Department, also on

the basis of Exemption 7(A), Crancer amended her

complaint to include her second request.

The Department moved for summary judgment on

the basis of the claimed exemption. The district

court ordered the Department to provide Crancer

with a Vaughn index so that she could effectively

oppose the government’s pending motion. The

court’s order required the Department to produce an

"itemized, indexed inventory of every agency record

or portion thereof responsive to plaintiff’s FOIA

request," together with a "detailed justification

statement covering each refusal to release [an]

agency record[ ] or portions thereof." D.Ct. Order

of July 27, 1990, at 1. The Department asked the

court to reconsider its order directing the production

of the Vaughn index. This request was denied. The

Department then requested that the district court

modify its earlier order and allow the Department to

provide a categorical description of the documents

contained in the Hoffa FBI file. The Department

submitted a list of nine categories of documents and
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an affidavit describing the potential interference

with enforcement proceedings that would result if it

were required to compile a Vaughn index. The

district court denied this request and ordered the

Department to submit the Vaughn index to a

magistrate judge for in camera review.

In lieu of submitting a Vaughn index, the

Department asked the magistrate judge to review the

actual documents in camera. The magistrate judge

denied this request, but extended the time period in

which the Vaughn index was to be submitted. The

Department then asked the district court to *1305

reconsider the magistrate judge’s order or, in the

alternative, to certify the matter for interlocutory

appeal. These requests were also denied.

The Department then sought relief from this court,

asserting jurisdiction under the collateral order

doctrine, Cohen v. Beneficial Indus. Loan Corp.,

337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528

(1949), or the All Writs Act, 28 U.S.C. § 1651(b).

In Crancer I, the panel asserted jurisdiction under

the All Writs Act and upheld the district court’s

order requiring the preparation of a Vaughn index.

The panel first determined that the Department

could not be required to provide a specific factual

showing and explanation describing why each

document is exempt. It went on to hold, however,

that the Department could be required to make a

specific factual showing to demonstrate why each

document belongs in a certain category, along with

an explanation describing why the category itself is

exempt from disclosure.

II.

[1] We first examine whether, and the basis upon

which, we have jurisdiction to hear this case.

We possess discretionary writ-issuing authority

under the All Writs Act, 28 U.S.C. § 1651(b). As

noted by the panel in Crancer I, mandamus is

"available only in those exceptional circumstances

amounting to a judicial usurpation of power. " In re

Ford Motor Co., 751 F.2d 274, 275 (8th Cir.1984).

The panel determined that:

[The Department’s] argument is a novel one and

has not been directly addressed by any court. If

[the Department] is correct in its contention that

Page 3

the district court lacked authority to order a

Vaughn index, then a writ would be the proper

remedy. Because the issue of whether the writ is

available is intertwined with the merits of this

interlocutory matter, we must decide whether the

district court had authority to require a Vaughn-

type index in these circumstances.

Crancer I, 950 F.2d at 532 (citation omitted). We

agree with the panel’s analysis and believe that this

case presents a unique situation. Thus, we conclude

that we have jurisdiction to decide the question

whether the district court’s order directing the

Department to produce a Vaughn index in the face

of the Department’s invocation of Exemption 7(A)

constituted a judicial usurpation of power.

111.

[2] "The basic purpose of FOIA is to ensure an

informed citizenry, vital to the functioning of a

democratic society, needed to check against

corruption and to hold the governors accountable to

the governed." NLRB v. Robbins Tire & Rubber

Co., 437 U.S. 214, 242, 98 S.Ct. 2311, 2327, 57

L.Ed.2d 159 (1978). Consistent with this policy of

broad disclosure, the government is required to

release all requested information upon the demand

of any member of the public. Id. at 221, 98 S.Ct. at

2316; see also Curran v. Department of Justice,

813 F.2d 473 (lst Cir.1987); Irons v. FBI, 811

F.2d 681, 685 (lst Cir.1987). Congress fashioned

certain explicit exemptions from disclosure,

however, in order to preserve vital government

policies and, in some cases, to protect individuals.

See 5 U.S.C. § 552(b)(1)-)9; see also Robbins Tire,

437 U.S. at 220-21, 98 S.Ct. at 2316 ("Congress

carefully structured nine exemptions from the

otherwise mandatory disclosure requirements in

order to protect specified confidentiality and privacy

interests. " ).

[3] Once information is requested under FOIA,

therefore, the government must provide the

information unless it determines that a specific

exemption applies. Likewise, the government bears

the burden of demonstrating that the claimed

exemption applies. 5 U.S.C. § 552(a)(4)(B). The

district court must determine de novo whether the

government has satisfied its burden. Id.

In the face of a claimed statutory exemption,

district courts have sometimes required the
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government to provide a Vaughn index. "This

indexing procedure is perceived as necessary to

permit the district court and the requesting party to

evaluate the [government’s] decision to withhold

records and to ensure its compliance with the

mandates of the FOIA." Barney v. IRS, 618 F.2d

1268, 1272 (8th Cir.1980) (per curiam).

*1306 A Vaughn index provides a specific factual

description of each document sought by the FOIA

requester. Specifically, such an index includes a

general description of each document’s contents,

including information about the document’s

creation, such as date, time, and place. Crancer I,

950 F.2d at 533. "For each document, the

exemption claimed by the government is identified,

and an explanation as to why the exemption applies

to the document in question is provided." Id.; see

also Barney, 618 F.2d at 1272.

[4] Exemption 7(A) of FOIA provides that the act

“does not apply to matters that are——* * * (7) records

or information compiled for law enforcement

purposes, but only to the extent that the production

of such law enforcement records or information (A)

could reasonably be expected to interfere with

enforcement proceedings[.]" 5 U.S.C. §

552(b)(7)(A). The government contends that the

courts have interpreted this exemption differently

from other FOIA exemptions, with the result that a

district court may not order the production of a

Vaughn index when Exemption 7(A) is invoked.

In NLRB v. Robbins Tire & Rubber Co., 437

U.S. 214, 98 S.Ct. 2311, 57 L.Ed.2d 159 (1978),

the Supreme Court addressed the burden that the

government must bear when asserting Exemption

7(A). In that case, the FOIA requester, an

employer, sought from the National Labor Relations

Board all statements made by potential witnesses

prior to a Board hearing on the employer’s unfair

labor practices. Id. at 216, 98 S.Ct. at 2314. On

appeal, the employer argued that the district court

had erred by not requiring the government to make

an individualized showing that each withheld

document fit within the limits of Exemption 7(A).

The Supreme Court rejected this argument,

interpreting Exemption 7(A) of FOIA to require the

government to prove that "with respect to particular

kinds of enforcement proceedings, disclosure of

particular kinds of investigatory records while a case

is pending would generally ’interfere with
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enforcement proceedings.’ " Id. at 236, 98 S.Ct. at

2324.

In support of its ruling, the Supreme Court noted

that:

[t]here is a readily apparent difference between

[Exemption 7(A) ] and [Exemptions 7(B)—(D) ].

The latter [exemptions] refer to particular cases

and thus seem to require a showing that the factors

made relevant by the statute are present in each

distinct situation. By contrast, since [Exemption

7(A) ] speaks in the plural voice about

"enforcement proceedings," it appears to

contemplate that certain generic determinations

might be made.

437 U.S. at 223—24, 98 S.Ct. at 2318. The Court

then examined Exemption 7’s legislative history,

which appeared to confirm the Court’s observation

regarding the distinguishing characteristic of

Exemption 7(A). Id. at 224-34, 98 S.Ct. at 2318.

The Court further noted that had Congress intended

that "the Government in each case show a

particularized risk to its individual ’enforcement

proceedin[g],’ " it could have done so. Id. at 234,

98 S.Ct. at 2323.

The Court also addressed Congress’s 1974

amendment of Exemption 7(A). This amendment

was designed "to eliminate ’blanket exemptions’ for

Government records simply because they were found

in investigatory files compiled for law enforcement

purposes." Id. at 236, 98 S.Ct. at 2324. The

Court’s discussion of President Ford’s veto of the

1974 amendment and the subsequent congressional

override is instructive for our present analysis. The

President was concerned that the 1974 amendment to

Exemption 7(A) "would require the Government to

’prove ...--separately for each paragraph of each

document--that disclosure "would" cause’ a specific

harm" to enforcement proceedings. Id. at 235, 98

S.Ct. at 2323 (citation omitted). Congressional

supporters of the amendment termed the President’s

interpretation of the amendment " ’ludicrous,’ "

stating that the " ’burden is substantially less than

we would be led to believe by the President’s

message.’ " Id. (citation omitted). [FNZ]

FN2. For further discussion of the legislative

history of the 1974 amendment to Exemption 7(A),

see Federal Bureau of Investigation v. Abramson,

456 U.S. 615, 626, 102 S.Ct. 2054, 2061, 72

L.Ed.2d 376 (1982); Campbell v. Department of
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Health and Human Serv., 682 F.2d 256, 261—63

(D.C.Cir.1982).

The Court concluded that although the 1974

amendment to Exemption 7(A) was designed *1307

to eliminate blanket exemptions for records found in

investigatory files, Congress did not intend that

generic determinations of those materials entitled to

Exemption 7(A) protection could never be made.

Rather, the government must demonstrate, and

courts must determine, whether "disclosure of

particular kinds of investigatory records would

generally ’interfere with enforcement proceedings.’

" Id. at 236, 98 S.Ct. at 2324. In other words,

Congress intended that certain types or categories of

investigatory records be withheld under Exemption

7(A) because disclosure of documents within those

categories generally would interfere with

enforcement proceedings.

With this understanding, post—Robbins Tire courts

have made these determinations generically,

category—of—document by category-of-document. In

Barney V. IRS, for example, we were confronted

with the question whether, in the wake of Robbins

Tire, the government was required to provide a

Vaughn index after the government invoked

Exemption 7(A). 618 F.2d 1268 (8th Cir.1980)

(per curiam). We held that "[t]o sustain its burden

of showing documents were properly withheld under

exemption 7(A) the government had to establish

only that they were investigatory records compiled

for law enforcement purposes and that production

would interfere with pending enforcement

proceedings." Id. at 1272-73. The Barney court

bolstered its conclusion by emphasizing that

"[u]nder exemption 7(A) the government is not

required to make a specific factual showing with

respect to each withheld document that disclosure

would actually interfere with a particular

enforcement proceeding." Id. at 1273 (citing

Robbins Tire, 437 U.S. at 234-35, 98 S.Ct. at

2323).

Congress amended Exemption 7 in 1986 to lessen

the burden on the government in establishing the

application of Exemption 7(A). Freedom of

Information Reform Act of 1986 (FIRA), Pub.L.

No. 99-570, § 1802, 100 Stat. 3207, 3207-48

(1986). Whereas under the 1974 version of

Exemption 7(A), the government bore the burden of

showing that the production of the requested law
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enforcement records "would interfere with

enforcement proceedings," under the 1986 version

the government need only show that the production

of law enforcement records or information "could

reasonably be expected to interfere with law

enforcement proceedings. "

In 1989, the Supreme Court revisited the

government’s burden under Exemption 7, this time

focusing on the use of categorical determinations

under Exemption 7(C), which covers documents

whose production "could reasonably be expected to

constitute an unwarranted invasion of personal

privacy." United States Dep’t of Justice v.

Reporters Comm. for Freedom of the Press, 489

U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d 774 (1989)

("Reporters Committee "). In Reporters Committee,

a group ofjournalists requested that the FBI disclose

an individual’s computerized criminal history file,

known colloquially as the person’s "rap sheet." The

Supreme Court held that the production of rap sheets

"as a categorical matter" could reasonably be

expected to constitute an unwarranted invasion of a

citizen’s privacy. Id. at 780, 109 S.Ct. at 1485.

The Court discussed its earlier approval of a

categorical approach to Exemption 7(A) in Robbins

Tire. The Court noted that it had based its ruling in

Robbins Tire on the perception that Exemption

7(A)’s reference to the plural "enforcement

proceedings" supported a categorical approach when

7(A) was invoked, in contrast to the singular

references in the other subsections of Exemption 7,

which seemed to suggest a case-by-case balancing.

Finding that "[j]ust as one can ask whether a

particular rap sheet is a ’law enforcement record’

that meets the requirements of [Exemption 7(C) ], so

too can one ask whether rap sheets in general are

’law enforcement records’ that meet the stated

criteria," the Court concluded that its approval of a

categorical approach for Exemption 7(A) applied

with equal force to the other subsections in

Exemption 7. Id. at 779, 109 S.Ct. at 1485.

Because the Court found that the disclosure of

computerized compilations of an individual’s

criminal history could always be expected to

constitute an invasion of an individual’s privacy, it

held that rap sheets as a category are exempted from

disclosure under FOIA. Id. at 780, 109 S.Ct. at

1485.

The Court also supported its holding that a
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categorical approach was appropriate for Exemption

7(C) as well as 7(A) by pointing to *1308 the 1986

amendment. The Court stated that the amended

7(C), which like 7(A) had changed from the more

stringent "would" to the more flexible "could

reasonably be expected to," was enacted "to give the

Government greater flexibility in responding to

FOIA requests for law enforcement records or

information." Id. at 777 n. 22, 109 S.Ct. at 1484 n.

22. The Court further noted that the amendment

was designed to "replace a focus on the effect of a

particular disclosure ’with a standard of

reasonableness based on an objective test.’ " Id.

This reasonableness standard, the Court concluded,

"amply supports a categorical approach to the

balance of private and public interests in Exemption

7(C)." Id. The Court’s conclusion concerning the

effect of the amendment applies with equal force to

Exemption 7(A), given the Court’s conclusion that

all of the Exemption 7 subsections should be

interpreted similarly with respect to the use of

categorical justifications.

Recently, the Court further explained its

categorical approach in United States Dep’t of

Justice v. Landano, ~-— U.S. ----, 113 S.Ct. 2014,

124 L.Ed.2d 84 (1993). Seeking to support a claim

that the government had failed to disclose

exculpatory evidence in his earlier criminal case,

Landano sought all of the FBI files connected with

the police officer’s murder for which Landano had

been convicted. After releasing a portion of its

files, the FBI withheld certain documents on the

grounds that they were exempt under Exemption

7(D), which applies to law enforcement records or

information whose production "could reasonably be

expected to disclose the identity of a confidential

source." The district court largely rejected the

government’s categorical explanations and held that

the FBI had to articulate "case—specific reasons for

non-disclosure" of all information other than records

pertaining to regular FBI informants. Id., —-- U.S.

at ----, 113 S.Ct. at 2018. The Court of Appeals for

the Third Circuit affirmed, holding that the

government had to provide detailed explanations

relating to each alleged confidential source in order

to justify nondisclosure under Exemption 7(D). Id.,

--—U.S. at —~--, 113 S.Ct. at 2019.

The Supreme Court reversed and remanded. The

Court first rejected the government’s argument that

it is entitled to a presumption under FOIA that all
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FBI sources are confidential and that any records

relating to FBI sources should be presumptively

exempt from disclosure. The Court noted that the

govemment’s proposed presumption was not

rebuttable, as argued by the government, but

amounted to an irrebuttable presumption or blanket

exemption that found no support in the language or

legislative history of Exemption 7(D). Id., —-- U.S.

at ----, 113 S.Ct. at 2023.

The Court, however, did not agree with the Third

Circuit’s requirement that the government must

provide a detailed justification relating to each

alleged confidential source. To the contrary, the

Court stated that the government could point to

categories of documents, the circumstances

surrounding which would support the inference that

the sources to whom they pertained were

confidential. Id., --- U.S. at ----, 113 S.Ct. at

2023. For example, the Court suggested that "paid

informants normally expect their cooperation with

the FBI to be kept confidential," implying that the

government need only present a category of

documents relating to paid informants, whose

production could reasonably be expected to disclose

the informant’s identity, in order to justify

nondisclosure under Exemption 7(D). Id. As a

second example, the Court opined that eyewitnesses

to a gang-related murder could also probably be

presumed to be confidential. Id. The Court

concluded that such a generic, categorical approach

best articulated Congress’s intent "to provide ’ "

’workable’ rules" ’ of FOIA disclosure." Id. (citing

Reporters Committee, 489 U.S. at 779, 109 S.Ct. at

1485).

Thus, we conclude that the Supreme Court has

consistently interpreted Exemption 7 of FOIA

(specifically so far subsections 7(A), 7(C), and

7(D)) to permit the government to proceed on a

categorical basis in order to justify nondisclosure

under one of Exemption 7’s subsections. See

Landano, --- U.S. at --------- , 113 S.Ct. at 2023-

24; Reporters Committee, 489 U.S. at 779-80, 109

S.Ct. at 1485; Robbins Tire, 437 U.S. at 241-43,

98 S.Ct. at 2326—27. The Court’s interpretation

*1309 of Exemption 7 and Congress’s intent in

enacting it has been strengthened by the 1986

amendment, which provided for greater flexibility

and lessened the govemment’s burden. See

Reporters Committee, 489 U.S. at 777 n. 22, 109

S.Ct. at 1484 n. 22.
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Our interpretation of Exemption 7(A) in Barney

mirrors the Supreme Court’s interpretation.

Moreover, consistent with the teachings of Robbins

Tire, our analysis in Barney is in accord with the

principle that " ’the inherent nature of the requested

documents is irrelevant to the question of

exemption.’ " Curran, 813 F.2d at 474 (quoting

Irons v. FBI, 811 F.2d 681, 685 (lst Cir.1987)).

This interpretation is consistent with decisions from

other circuits. See, e.g., Lewis v. IRS, 823 F.2d

375, 378 (9th Cir.1987); Curran, 813 F.2d at 475;

Church of Scientology of Calif. V. IRS, 792 F.2d

146, 152 (D.C.Cir.1986); Campbell, 682 F.2d at

265. [FN3]

FN3. The panel attempted to distinguish these cases

on the ground that the appellate courts were

reviewing district court decisions that had found

Vaughn indices not to be required. Crancer I, 950

F.2d at 534. We find this reasoning unpersuasive.

Whatever the procedural posture, the Supreme

Court has made clear that the government does not

have to provide fact-specific information with

respect to each document to justify its claim that

Exemption 7(A) applies. As demonstrated, the

actual contents of the documents are not relevant

when the propriety of Exemption 7(A) is in dispute.

See Robbins Tire, 437 U.S. at 236, 98 S.Ct. at

2323. Rather, the government may meet its burden

by showing how disclosure of each category of

documents would likely interfere with the

investigation. Id.

The District of Columbia Circuit, which originally

developed the Vaughn index, has succinctly

explained the relationship between Exemption 7(A),

as interpreted by Robbins Tire, and the use of

Vaughn indices:

[w]hen a claimed FOIA exemption consists of

a generic exclusion [such as Exemption 7(A) ],

dependent upon the category of records rather than

the subject matter which each individual record

contains, resort to a Vaughn index is futile. Thus,

in NLRB v. Robbins Tire & Rubber Co., [citation

omitted], the Supreme Court upheld, without any

provision of a Vaughn index, the Labor Board’s

refusal to provide under FOIA witness statements

obtained in the investigation of pending unfair

labor practice proceedings. A Vaughn index

would have served no purpose since

[Exemption 7(A) ] did not require a showing that

each individual document would produce such

Page 7

interference, but could rather be applied

generically, to classes of records such as witness

statements.

Church of Scientology, 792 F.2d at 152 (Scalia, J.).

In light of the above discussion, the district

court’s order for a Vaughn index in the present case

appends an additional requirement to Exemption

7(A) that exceeds the bounds of the statute as

interpreted by the Supreme Court and this court.

The district court’s order required the government,

after identifying each document, to provide a

"detailed justification statement covering each

refusal to release said agency records or portions

thereof." D.Ct. Order of July 27, 1990, at 1. This

goes beyond the categorical explanations that the

Supreme Court in Robbins Tire held to be sufficient

to justify nondisclosure under Exemption 7(A).

[5] In sum, the government bears the burden of

establishing that Exemption 7(A) applies. And

under Robbins Tire, Exemption 7(A) does not

require that the government produce a fact-specific,

document-specific, Vaughn index in order to satisfy

that burden. The contents of the requested

documents are irrelevant. It is the particular

categories of documents, and the likelihood that the

release of documents within those categories could

reasonably be expected to threaten enforcement

proceedings, on which the court must focus. The

district court, therefore, acted beyond the scope of

its authority when it ordered the Department to

produce a Vaughn index.

IV.

[6] "Although generic determinations are

permitted, and the government need not justify its

7(A) refusal on a document-by-document basis,

there must nevertheless be some minimally sufficient

showing." Curran, 813 F.2d at 475. To satisfy its

burden with regard to Exemption 7(A), the

government must define functional categories of

documents; *1310 it must conduct a document—by—

document review to assign documents to proper

categories; and it must explain to the court how the

release of each category would interfere with

enforcement proceedings. [FN4] See Bevis v.

Department of State, 801 F.2d 1386, 1389

(D.C.Cir.1986).

FN4. We express no opinion as to whether the
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categorical index submitted by the Department in

this case satisfies the Bevis paradigm. The

proceeding below was, for all intents and purposes,

focused only on whether the district court could

order a Vaughn index. On remand, the Department

should submit its categorical index and affidavits in

accordance with the principles set forth in this

opinion.

[7] If the generic index submitted by the

government is not sufficient to sustain the 7(A)

exemption, then the district court may request more

specific, distinct categories so that it may more

easily determine how each category might interfere

with enforcement proceedings. See Campbell, 682

F.2d at 265. Indeed, this is what the court ordered

in Bevis, 801 F.2d at 1390. "The chief

characteristic of an acceptable taxonomy should be

functionality--that is, the classification should be

clear enough to permit a court to ascertain ’how

each .. category of documents, if disclosed, would

interfere with the investigation.’ " Curran, 813

F.2d at 475 (citing Campbell, 682 F.2d at 265).

[8] If the categories remain too general, the

district court may also examine the disputed

documents in camera to make a first hand

determination. 5 U.S.C. § 552(a)(4)(B); Lewis,

823 F.2d at 378; see also Cleary v. FBI, 811 F.2d

421, 423 (8th Cir.1987) (in camera examination in

7(C) and (D) exemption case); Parton v. United

States Dep’t of Justice, 727 F.2d 774 (8th

Cir.1984); Cox v. United States Dep’t of Justice,

576 F.2d 1302 (8th Cir.1978).

In Dickerson v. Department of Justice, 992 F.2d

1426 (6th Cir.1993), the plaintiff sought the release

of information from the Hoffa FBI file and

requested a Vaughn index. The district court

accepted the government’s categorical index,

examined certain documents in camera, and granted

summary judgment to the government on the basis

of Exemption 7(A). The court stated that it was

"satisfied beyond any doubt that the investigation

into Hoffa’s disappearance is active and continuing,

with the clear direction of future criminal

proceedings being instituted." Dickerson v.

Department of Justice, No. 90-CV-60045-AA, 1991

WL 337422 (E.D.Mich. July 31, 1991).

On appeal, the Court of Appeals for the Sixth

Circuit reviewed the file that had been submitted to
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the district court and concluded that the district

court had not abused its discretion in ruling that

there was no need to go beyond the documents that

the FBI had submitted. Dickerson, 992 F.2d at

1431-32. The court of appeals also held that the

district court was correct in finding that the FBI’s

investigation remains active and that it was directed

toward the institution of criminal proceedings. Id.

at 1432. Further, the Sixth Circuit held that the

district court was correct "in its finding that

production of the records sought by plaintiff

Dickerson could reasonably be expected to interfere

with a future prosecution." Id. at 1433.

[9] In the present case, the district court was

apparently of the belief that the Department was not

asserting Exemption 7(A) in good faith or that it had

not individually reviewed the requested documents

to place them in their functional categories. While

the district court may not order a Vaughn index as

an aid to its review, it still must satisfy itself that the

requested documents have been properly withheld.

The Department’s failure to demonstrate that the

sought-after documents relate to an ongoing

investigation or could reasonably be expected to

interfere with future law enforcement proceedings

will carry with it the loss of the 7(A) exemption. In

that regard, we note that although the Sixth Circuit’s

affirmative holding on that issue in Dickerson will

not be binding on the district court on remand, that

holding does give credence to the Department’s

assertion of the 7(A) exemption in the present case.

In summary, Congress enacted Exemption 7(A) to

prohibit interference in an ongoing criminal

investigation. The Supreme Court’s decision in

Robbins Tire to allow generic category-by-category

classifications in Exemption 7(A) cases, rather than

detailed fact- *1311 specific explanations on a

document—by—document basis, serves an important

interest: "[p]rovision of the detail which a

satisfactory Vaughn Index entails would itself

probably breach the dike. " Curran, 813 F.2d at

475. "Withal, a tightrope must be walked [in

Exemption 7(A) cases]: categories must be distinct

enough to allow meaningful judicial review, yet not

so distinct as prematurely to let the cat out of the

investigative bag." Id. In short, we will not allow

the cure, Exemption 7(A), to "become the carrier of

the disease." Id.

The writ of mandamus prayed for is issued. The
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orders directing the production of a Vaughn index

are vacated, and the case is remanded to the district

court for further proceedings consistent with this

opinion.

McMILLIAN, Circuit Judge, with whom

RICHARD S. ARNOLD, Chief Judge, joins,

dissenting.

"Free people are, of necessity, informed;

uninformed people can never be free." Sen.

Judiciary Comm., Freedom of Information, 88th

Cong., lst Sess. 3 (1963) (remarks of Sen. Edward

Long).

As discussed below, although I agree with much

of the analysis in the majority opinion, I do not

agree that the district court exceeded the scope of its

authority when it ordered the Department of Justice

(hereinafter the government) to prepare a Vaughn

index of FBIHQ file 9—60052, the FBI’s

investigatory file concerning the investigation into

the disappearance and presumed murder of

Teamsters president Jimmy Hoffa in July 1975.

Accordingly, I would deny the petition for writ of

mandamus.

COLLATERAL ORDER

First, I do not agree that we have appellate

jurisdiction to review the government’s appeal, No.

91-2164. As discussed below, the term "Vaughn

index" is derived from Vaughn v. Rosen, 157

U.S.App.D.C. 340, 484 F.2d 820 (1973), cert.

denied, 415 U.S. 977, 94 S.Ct. 1564, 39 L.Ed.2d

873 (1974), and a Vaughn index is typically a

detailed affidavit which "permit[s] the court system

effectively and efficiently to evaluate the factual

nature of disputed information." Id., 484 F.2d at

826. In my view, the district court order in the

present case requiring the preparation of a Vaughn

index was essentially a discovery order in this FOIA

litigation. Discovery orders are "generally not

appealable as collateral orders even when they are

attacked as burdensome. " Hinton v. Department of

Justice, 844 F.2d 126, 131 (3d Cir.1988). The

Vaughn index is not an end in itself; by definition,

the Vaughn index does not itself disclose anything

of substance. "[A] Vaughn index does not accord a

requester any of the substantive relief [the requester]

seeks... Rather, the [Vaughn ] index is a tool for

determining the requester’s substantive rights [under
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FOIA]." Id. at 130.

It is true that "[the Freedom of Information Act

(FOIA) ] was not intended to supplement or displace

rules of discovery." John Doe Agency v. John Doe

Corp., 493 U.S. 146, 153, 110 S.Ct. 471, 475, 107

L.Ed.2d 462 (1989). However, the present case

involves only the FOIA requests themselves. It is a

discrete civil action. The FOIA is not being used

here as a discovery tool to supplement or displace

discovery in connection with other litigation, for

example, other criminal or civil proceedings. In

discovery proceedings the issue is whether the

information sought is relevant and necessary;

however, in FOIA litigation the only issue is

whether the agency has properly withheld the

information sought under one of the specific

statutory exemptions. See, e.g., North v. Walsh,

279 U.S.App.D.C. 373, 881 F.2d 1088, 1095

(1989) (FOIA request seeking documents from

Office of Independent Counsel concerning on-going

criminal investigation of plaintiff).

I also do not agree that the district court order is

appealable under the final collateral order exception.

Hinton v. Department of Justice, 844 F.2d at 131.

Collateral orders are appealable if (1) the order

conclusively decides the disputed issue, (2) the issue

is entirely distinct from the merits of the case, and

(3) the order would be effectively unreviewable if

the appeal were postponed until the issuance of a

final order. Coopers & Lybrand v. Livesay, 437

U.S. 463, 468, 98 S.Ct. 2454, 2457, 57 L.Ed.2d

351 (1978); Cohen v. Beneficial Industrial Loan

Corp., 337 U.S. 541, 546, 69 S.Ct. 1221, 1225, 93

L.Ed. 1528 (1949). At this point in the present

case, the district court has only ordered the

preparation of a Vaughn index and has yet to *1312

conclusively decide the merits of the govemment’s

claim of exemption under Exemption 7(A). The

district court agreed to consider the Vaughn index in

camera; the district court has not even decided

whether or not to disclose the Vaughn index itself to

the public or counsel for plaintiff. As noted above,

the preparation of a Vaughn index “does not accord

a requester any of the substantive relief [he or she]

seeks." Id. at 130. The substantive relief the

requester wants is access to the govemment’s

records, not the preparation of or access to the

Vaughn index of those records. The preparation of

a Vaughn index is only a preliminary or preparatory

step. As was noted by the panel majority opinion,
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the present case

is unique because it is not a review of a district

court’s order that documents be disclosed, nor is it

a review of a district court’s decision that

documents are exempt from disclosure. [The

present] case asks us to determine what a district

court may do while deciding whether documents

are or are not exempt from disclosure.

950 F.2d at 533.

MANDAMUS

In the present case the government does not argue

the district court abused its discretion in ordering a

Vaughn index; the government argues the district

court lacked the authority to order a Vaughn index.

The government has thus presented the issue in

terms of the power or authority of the district court.

The government argues that Exemption 7(A) is

different from other FOIA exemptions and that the

district court can never require the preparation of a

Vaughn index when the government agency invokes

Exemption 7(A). As noted by the panel majority

opinion, this is a novel argument that squarely

challenges the authority of the district court to act.

950 F.2d at 532. Because the government has

presented its argument in terms of the district

court’s authority to act, and not in terms of whether

or not the district court abused its discretion, I agree

that, under these unique circumstances, we have

jurisdiction to review the district court order by

petition for writ of mandamus.

THE VAUGHN INDEX

A healthy distrust of government, and a

corresponding suspicion of government secrecy, is

the underlying premise of FOIA. FOIA "seeks to

permit access to official information long shielded

unnecessarily from public view and attempts to

create a judicially enforceable public right to secure

such information from possibly unwilling official

hands." EPA V. Mink, 410 U.S. 73, 80, 93 S.Ct.

827, 832, 35 L.Ed.2d 119 (1973). "The basic

purpose of FOIA is to ensure an informed citizenry,

vital to the functioning of a democratic society,

needed to check against corruption and to hold the

governors accountable to the governed." NLRB v.

Robbins Tire & Rubber Co., 437 U.S. 214, 242, 98

S.Ct. 2311, 2327, 57 L.Ed.2d 159 (1978) (Robbins

). FOIA’s "general philosophy [is] ’full agency

disclosure unless information is exempted under

Page 10

clearly delineated statutory language.’ " Department

of Air Force v. Rose, 425 U.S. 352, 360—61, 96

S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976), citing

S.Rep. No. 813, 89th Cong., 1st Sess. 3 (1965). "

’Congress realized that legitimate governmental and

private interests could be harmed by release of

certain types of information,’ and therefore provided

the ’specific exemptions under which disclosure

could be refused.‘ " John Doe Agency v. John Doe

Corp., 493 U.S. at 152, 110 S.Ct. at 475, citing

FBI v. Abramson, 456 U.S. 615, 621, 102 S.Ct.

2054, 2059, 72 L.Ed.2d 376 (1982). The statutory

exemptions are to be narrowly construed,

Department of Air Force v. Rose, 425 U.S. at 361,

96 S.Ct. at 1599, the district courts review the claim

of exemptions de novo, and the burden of justifying

nondisclosure, that is, the burden of establishing

that the information requested is protected from

disclosure by a specific exemption, is on the agency.

See 5 U.S.C. § 552(a)(4)(B).

As noted by the panel majority opinion, the

district court’s responsibility to review de novo the

government’s claimed exemptions is complicated by

the fact that "ordinarily a government agency, and

not the court, has access to the documents in

question." 950 F.2d at 533. "The party requesting

the disclosure must rely upon his [or - her]

adversary’s representations as to the material

withheld, and the court is deprived of the benefit of

informed advocacy to draw its attention to the

weaknesses in the withholding *1313 agency’s

arguments." Wiener v. FBI, 943 F.2d 972, 977

(9th Cir.1991), cert. denied, --- U.S. ----, 112

S.Ct. 3013, 120 L.Ed.2d 886 (1992). This is the

precise difficulty at the heart of the present case and

it is also what precipitated the invention of the

Vaughn index.

[I]t is anomalous but obviously inevitable that the

party with the greatest interest in obtaining

disclosure is at a loss to argue with desirable legal

precision for the revelation of the concealed

information. Obviously, the party seeking

disclosure cannot know the precise contents of the

documents sought; secret information is, by

definition, unknown to the party seeking

disclosure. . ..

In a very real sense, only one side to the

controversy (the side opposing disclosure) is in a

position confidently to make statements

categorizing information, and this case provides a

classic example of such a situation.
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Vaughn v. Rosen, 484 F.2d at 823-24. Thus, in

FOIA litigation, the plaintiff, the party seeking

disclosure, is placed in the awkward and frustrating

position of speculating about the likely contents of

documents that it has never seen.

In Vaughn v. Rosen the plaintiff was a law

professor doing research on the Civil Service

Commission. The professor sought disclosure of the

evaluations of certain government agencies’

personnel management programs and certain other

special reports of the Bureau of Personnel

Management. The government claimed that the

documents contained information of a personal

nature about the government agency employees and

that disclosure would constitute an invasion of the

employees’ personal privacy. The court of appeals

noted that the plaintiff‘s lack of knowledge

necessarily meant that be quite literally did not

know, and therefore could not inform the court,

whether or not the govemment’s factual

characterization of the documents as containing

information of a personal nature was accurate. Id.,

484 F.2d at 824. The court of appeals observed that

the plaintist lack of knowledge not only hampered

his ability to litigate in the district court (he was

essentially limited to arguing that the exemption is

very narrow and that the general nature of the

documents sought made it unlikely that they

contained personal information), but

[t]his lack of knowledge by the party seeking

disclosure seriously distorts the traditional

adversary nature of our legal system’s form of

dispute resolution. Ordinarily, the facts relevant

to a dispute are more or less equally available to

adverse parties. In a case arising under the FOIA

this is not true, and hence the typical process

of dispute resolution is impossible...

The problem is compounded at the appellate level.

In reviewing a determination of exemption, an

appellate court must consider the appropriateness

of a trial court’s characterization of the factual

nature of the information. Frequently trial courts’

holdings in FOIA cases are stated in very

conclusory terms, saying simply that the

information falls under one or another of the

exemptions to [FOIA]. An appellate court, like

the trial court, is completely without the

controverting illumination that would ordinarily

accompany a request to review a lower court’s

factual determination; it must conduct its own

investigation into the document. The scope of
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inquiry will not have been focused by the adverse

parties and, if justice is to be done, the

examination must be relatively comprehensive.

Obviously, an appellate court is even less suited to

making this inquiry than is a trial court.

Id., 484 F.2d at 824-25. The FOIA requester in the

present case is in the same position as the law

professor in Vaughn v. Rosen.

The Vaughn v. Rosen court concluded that,

contrary to the intent of Congress, FOIA "actually

encourage[d] the Government to contend that large

masses of information are exempt, when in fact part

of the information should be disclosed.“ Id., 484

F.2d at 826. Not only did FOIA contain ”no

inherent incentives that would affirmatively spur

government agencies to disclose information," id.,

but "since the burden of determining the

justifiability of a government claim of exemption

currently falls on the court system, [FOIA]

encourage[d] agencies automatically to claim the

broadest possible grounds for exemption for the

greatest amount of information." *1314 Id. These

concerns compelled the Vaughn v. Rosen court to

develop what has become known as the Vaughn

index in order to "(1) assure that a party’s right to

information is not submerged beneath governmental

obfuscation and mischaracterization, and (2) permit

the court system effectively and efficiently to

evaluate the factual nature of disputed information."

Id.

As noted by the panel majority opinion,

[t]here is no prescribed form for a Vaughn index;

any form is acceptable as long .as the affidavits

provided by the government assist the court’s

efforts to decide the issues at hand. Regardless of

form, however, certain components are integral

parts of any Vaughn index. Specifically, Vaughn

indices usually communicate descriptions of each

and every document contained in the file,

including a general description of each document’s

contents and general facts about their creation

(such as date, time, and place). For each

document, the exemption claimed by the

government is identified, and an explanation as to

why the exemption applies to the document in

question is provided.

950 F.2d at 533 (citations omitted). "Specificity is

the defining requirement of the Vaughn index and

affidavit; affidavits cannot support summary

judgment [upholding the government’s claimed
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exemption] if they are ’conclusory, merely reciting

statutory standards, or if they are too vague or

sweeping.’ " King V. United States Department of

Justice, 265 U.S.App.D.C. 62, 830 F.2d 210, 219

(1987) (footnotes omitted). "To accept an

inadequately supported exemption claim ’would

constitute an abandonment of the trial court’s

obligation under the FOIA to conduct a de novo

review.’ " Id. Whether the government’s affidavit

or affidavits constitute an adequate Vaughn index is

a question of law reviewed de novo. Wiener v.

FBI, 943 F.2d at 978, citing Binion v. United States

Department of Justice, 695 F.2d 1189, 1193 (9th

Cir.1983).

Preparation of the Vaughn index does more than

require the government agency to review and

classify the documents in question. The resulting

Vaughn index is more than a litigation tool that the

FOIA requester can use to challenge the

government’s withholding of those documents. It is

important to remember that requiring the

government agency to prepare a Vaughn index

forces the government to analyze carefully any

material withheld, it enables the trial court to

fulfill its duty of ruling on the applicability of the

exemption, and it enables the adversary system to

operate by giving the requester as much

information as possible, on the basis of which he

[or she] can present his [or her] case to the trial

court.

Lykins v. Department of Justice, 233

U.S.App.D.C. 349, 725 F.2d 1455, 1463 (1984).

"The index thus functions to restore the adversary

process to some extent, and to permit more effective

judicial review of the agency’s decision." Wiener v.

FBI, 943 F.2d at 977-78; see also Davis v. CIA,

711 F.2d 858, 861 (8th Cir.1983), cert. denied, 465

U.S. 1035, 104 S.Ct. 1307, 79 L.Ed.2d 705

(1984).

ROBBINS DECISION

As has already been discussed, Exemption 7(A) is

the law enforcement exemption and provides that

disclosure is not required of "matters that are

investigatory records or information compiled for

law enforcement purposes, but only to the extent

that the production of such law enforcement records

or information could reasonably be expected to

interfere with enforcement proceedings." 5 U.S.C.

§ 552(b)(7)(A). In the present case the government
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argues the district court lacked the authority to

require the preparation of a Vaughn index because a

Vaughn index is not required when Exemption 7(A)

is invoked, citing Robbins, 437 U.S. at 223-24,

234-36, 98 S.Ct. at 2317-18, 2323. In Robbins the

FOIA plaintiff was an employer seeking disclosure

of witness statements prior to an unfair labor

practice hearing. Following a contested

representation election, the regional director of the

NLRB filed an unfair labor practice charge against

the employer for pre-election actions. A hearing

was scheduled. Prior to the hearing, the employer

sought disclosure of all potential witnesses’

statements collected by the NLRB during its

investigation. The regional director denied the

request on the ground that the witness statements

were exempt from disclosure under several FOIA

exemptions, *1315 in particular Exemption 7(A).

The employer appealed to the NLRB General

Counsel. However, before the expiration of FOIA’s

20-day response period, 5 U.S.C. § 552(a)(4)(B),

the employer filed a FOIA action in federal district

court, seeking disclosure of the witness statements

and an injunction against holding the hearing until

the documents had been disclosed. The NLRB

argued that witness statements were exempt from

disclosure under Exemption 7(A) because their

production would interfere with an enforcement

proceeding, the pending unfair labor practice

hearing. The district court disagreed and ordered

the NLRB to produce the witness statements.

The issue whether Exemption 7(A) was generic,

or categorical, or case-specific emerged on appeal.

The court of appeals rejected the NLRB‘s

categorical or generic approach and concluded that

the 1974 legislative history demonstrated that

Exemption 7(A) was available only after a specific

evidentiary showing of the possibility of actual

interference in an individual case. Robbins Tire &

Rubber Co. v. NLRB, 563 F.2d 724, 728 (5th

Cir.1977). The court of appeals rejected the

NLRB’s arguments that the premature revelation of

its case through the production of the witness

statements before the hearing was the kind of

interference that would justify nondisclosure and

that pre—hearing production of witness statements

would discourage potential witnesses from making

statements at all. Id. at 729-31. The court of

appeals acknowledged that the possibility of

"interference" in the form of witness intimidation by

the employer during the period between disclosure
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of the witness statements to the employer and the

hearing, but held that the NLRB had failed to

demonstrate that the witness statements were exempt

because it had not introduced any evidence that

witness intimidation was likely in this particular

case. Id. at 732. But see, e.g., Title Guarantee Co.

v. NLRB, 534 F.2d 484, 491 (2d Cir.) (holding

statements of employees and union representatives

obtained in NLRB investigation exempt from

disclosure under Exemption 7(A) until completion

of administrative and judicial proceedings), cert.

denied, 429 U.S. 834, 97 S.Ct. 98, 50 L.Ed.2d 99

(1976).

The Supreme Court reversed. The Court endorsed

the generic, or categorical, interpretation of

Exemption 7(A) and held that "witness statements in

pending unfair labor practice proceedings are

exempt from FOIA disclosure at least until

completion of the Board’s hearing." 437 U.S. at

236, 98 S.Ct. at 2324. First, the Court noted that

the language of the exemption, specifically the

plural reference to "enforcement proceedings,"

suggested that "certain generic determinations"

might be made under Exemption 7(A). Id. at 224,

98 S.Ct. at 2318. The Court concluded that the

early legislative history supported this

interpretation, id. at 225-26, 98 S.Ct. at 2318-19

(referring to Sen. Humphrey’s concerns in 1966

about the need to protect statements of agency

witnesses from disclosure prior to agency

proceedings, specifically witnesses in unfair labor

practice proceedings), as well as the reported

decisions until 1974. Id. at 226, 98 S.Ct. at 2319

(citing cases). The Court also noted that the

legislative history of the 1974 amendment of

Exemption 7 showed "[t]hat the 1974 Congress did

not mean to undercut the intent of the 1966

Congress with respect to Senator Humphrey’s

concern about interference with pending NLRB

enforcement proceedings." Id. at 232, 98 S.Ct. at

2322; see id. at 226-32, 98 S.Ct. at 2319-22

(noting background of 1974 amendment,

particularly Congressional disapproval of several

D.C.Cir. decisions upholding "blanket exemptions"

for all government records contained in

investigatory files that had been compiled for law

enforcement purposes; 1974 amendment changed

scope of exemption from "files" to "records" and

enumerated specific purposes and objectives of

exemption).
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The Court concluded that "Congress did not

intend to prevent the federal courts from

determining that, with respect to particular kinds of

law enforcement proceedings, disclosure of

particular kinds of investigatory records while a case

is pending would generally ’interfere with

enforcement proceedings.’ " Id. at 236, 98 S.Ct. at

2324. The Court agreed that "[t]he most obvious

risk of interference with enforcement proceedings in

this context is that employers or, in some cases,

unions will coerce or intimidate employees and

others who have given statements, in an effort to

make them change their testimony *1316 or not

testify at all." Id. at 239, 98 S.Ct. at 2325. In

addition, preheating disclosure of witnesses’

statements "would disturb the existing balance of

relations in unfair labor practice proceedings," id. at

236, 98 S.Ct. at 2324, especially since,

"[h]istorica11y, the NLRB has provided little

preheating discovery in unfair labor practice

proceedings and has relied principally on statements

such as those sought here to prove its case. " Id. The

Court also noted that the use of FOIA as the

mechanism for providing a litigant with earlier and

greater access to the agency’s case than the litigant

would otherwise have was likely to cause substantial

delays in the administrative process and thus

interfere with enforcement proceedings. Id. at 237—

38, 98 S.Ct. at 2324. [FNS]

FNS. As noted by the majority opinion, at 1307

supra, the Supreme Court recently affirmed the

Robbins categorical approach in United States Dep’t

of Justice v. Landano, ——— U.S. ————, -———, ~—-— — -———,

113 S.Ct. 2014, 2021, 2023-24, 124 L.Ed.2d 84

(1993) (rejecting blanket exemption for "all" FBI

sources as confidential for purposes of Exemption

7(D); however, "more narrowly defined

circumstances" may support inference of

confidentiality, for example, generic category of

paid informants). See also United States Dep’t of

Justice v. Reporters Comm. for Freedom of the

Press, 489 U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d

774 (1989) (holding "rap sheets" constituted generic

category of law enforcement records which could

reasonably be expected to constitute an unwarranted

invasion of privacy within meaning of Exemption

7(C)). I do not dispute the continued validity of the

Robbins categorical approach. What is in dispute in

the present case is whether, as a threshold matter,

we know enough about the nature of the records in

question to review the accuracy of the govemment’s
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classification of the records into generic categories.

I submit that we do not.

APPLICATION OF EXEMPTION 7(A)

I do not think Robbins supports the government’s

argument in the present case. As noted by the panel

majority opinion, after Robbins endorsed the

generic, or categorical, application of Exemption

7(A), many courts of appeals

altered their views on the need for a Vaughn index

when Exemption 7(A) is involved. The rationale

underlying these post-Robbins decisions has been

that a Vaughn index is unnecessary because the

government is permitted to demonstrate

interference based on categories of documents and

need not demonstrate interference with

enforcement proceedings on a document-by-

document basis. E.g., Church of Scientology v.

IRS, 792 F.2d 146, 152 (D.C.Cir.1986) (Scalia,

1.); Barney v. IRS, 618 F.2d 1268, 1273 (8th

Cir.1980) (per curiam). Moreover, in each of

these cases, the appellate court was reviewing a

district court’s decision not to require a Vaughn

index when the government had already provided

adequate descriptions of the documents sought, as

well as adequate explanations as to how the

particular types of documents at issue could

interfere with law enforcement proceedings.

At no time, however, has an appellate court

suggested that Robbins alters the district court’s

statutory obligation to review the claimed

exemption’s applicability. Robbins does not

allow for exemption merely because documents

appear in a law enforcement agency’s file. When

an agency relies upon Robbins and offers

categorical justifications for exemption under

Exemption 7(A), the agency must still review each

document individually.... The district court is

well within its authority to verify that the agency

has actually examined and properly categorized

each document. It may accomplish this task by

requiring an affidavit that describes, on a

document-by-document basis, the documents in

the file, the categories into which each document

is placed, and a description of how disclosure of

each category of documents might interfere with

enforcement proceedings. Robbins merely

prevents a district court from ordering a

document-by-document explanation as to how

each document will interfere with enforcement

proceedings. In other words, though the district
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court cannot require the government to justify its

decision to deny disclosure on a document-by-

document basis, it can require the government to

justify its chosen categorization on a document-

by-document basis. 950 F.2d at 533-34

(parenthetical omitted from Barney citation;

citations omitted; footnote omitted).

In Robbins it was not disputed that the documents

in question were in fact witness *1317 statements.

Nor was it disputed in Robbins that, at least in

general, disclosure of witness statements prior to the

unfair labor practice proceeding could interfere with

that proceeding. What was disputed was whether

the agency could rely on that generality or whether

the agency had to make a specific factual showing

that disclosure of those particular witness statements

would interfere with that particular proceeding.

Similarly, in Barney v. IRS, there was no dispute

about the categorization of the documents in

question; the district court and this court were

"satisfied that the government’s affidavits adequately

described the documents, the categories to which

they belonged, and the possible harms of

disclosure." 950 F.2d at 534, citing 618 F.2d at

1272-73 (witness statements, documentary evidence,

IRS agent’s work papers, internal agency

memoranda). See Curran v. Department of Justice,

813 F.2d 473, 476 (lst Cir.1987) (apparent from

agency affidavit that agency conducted

individualized, document—by—document search,

subdivided records into types and then into

functional categories).

The same cannot be said in the present case.

Here, the parties disputed not only the nature of the

individual documents, but also the type of category

used by the government, as well as the appropriate

categorimtion or placement of the documents into

particular categories. This basic lack of agreement

about the nature and categorization of the documents

distinguishes the present case from Robbins and

Barney.

In the present ease, the district court required

preparation of a Vaughn index, and in response the

government filed several public affidavits or

declarations and a document which it captioned a

"categorical index." The district court was clearly

not satisfied with the government’s response. As

noted by the penal majority opinion, "[t]he district

court’s dissatisfaction [with the government’s
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response was] understandable given the

government’s blanket assertion that all 13,800

documents, accumulated over a 15—year span, fit

neatly into nine categories described over the course

of five pages." Id. at 535; cf. Wiener v. FBI, 943

F.2d at 978 (noting the FBI’s use of "boilerplate"

explanations drawn from a "master" FOIA

response). Furthermore, the district court believed

that the FOIA requester had raised serious questions

about the validity of the government’s search and

categorization of the documents. Id. Compare

Curran v. Department of Justice, 813 F.2d at 476

(district court found no reason to impugn good faith

of agency). The district court also concluded that it

needed additional information “about each

document, not only to verify that the government

has fulfilled its obligation to examine each

document, but also to enable it to understand or

challenge the categories created by the government."

950 F.2d at 535.

By requiring the preparation of a Vaughn index in

the present case, the district court was attempting to

develop an adequate record. Only the government

knows what is in the Hoffa file; the FOIA requester

and the district court do not know, much less this

court. As noted above, the record indicates only

that the file consists of at least 13,800 pages in 70

volumes; the file is almost certainly larger now.

Some of these pages are public source material

which the government has already made available to

the FOIA requester. According to the categorical

index, which consists of a total of five double-

spaced pages, each and every page falls within one

of nine categories, the disclosure of which could

reasonably be expected to interfere with law

enforcement proceedings. The district court’s

dissatisfaction with the categorical index was

directed more at the procedural and substantive

accuracy of the government’s classification of

individual pages than at the categories identified by

the government. (The majority opinion expresses

no opinion on the sufficiency of the Baker affidavit

and the categorical index. See supra at 1309 n. 4

supra.) In any event, as noted by the panel majority

opinion, the district court’s concern about whether

all the documents are described by the government’s

categories cannot be resolved merely by requiring

more specific or more detailed categories. 950 F.2d

at 535.

In my view, assuming for purposes of analysis
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that the government’s categories are sufficiently

specific, the district court acted within its authority

in requiring the government to verify that it had

actually examined and accurately categorized each

document. *1318 Indeed, it was its duty to do so.

King v. United States Department of Justice, 830

F.2d at 219 (acceptance of inadequately supported

exemption claim "would constitute abandonment of

the trial court’s obligation under FOIA to conduct a

de novo review"). The district court did not know

(and we do not know) whether the government’s

categorization of the documents was correct or, for

that matter, whether the government had examined

each document individually. The district court

decided that, without a Vaughn index, it could not

verify whether there was a correlation between the

documents and the categories. Because all the

documents necessarily fall into exempt categories,

unless the district court can verify that each

document has been examined and accurately

categorized, the Robbins categories will become "no

more than smaller versions of the ’blanket

exemptions’ disapproved by Congress in its 1974

amendments of FOIA.“ Bevis v. Department of

State, 255 U.S.App.D.C. 347, 801 F.2d 1386, 1389

(1986), citing Robbins, 437 U.S. at 236, 98 S.Ct. at

2324.

As noted by the panel majority opinion,

preparation of a Vaughn index in the present case

does not require the government to demonstrate

document—by-document how disclosure of each

document could reasonably be expected to interfere

with pending law enforcement proceedings. 950

F.2d at 535. Like the district court and the panel

majority, I accept the category-by-category

approach. What I do not accept is the government’s

conclusory assertions that each and every document

in the Hoffa file falls within one of its nine

categories. In other words, what is disputed, and

what the district court sought to verify by requiring

the preparation of a Vaughn index, is whether the

government’s categorization of each document is

accurate. Without such a record, the FOIA

requester cannot test the government’s claim of

exemption, the district court cannot conduct the

required de novo review of the government’s

decision not to disclose (without undertaking the

arduous task of actually reviewing the documents

itself), and this court cannot conduct a meaningful

review of the district court’s decision.
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It should be noted that the district court could

decide to modify its order requiring the government

to prepare a Vaughn index for the entire Hoffa file.

In the proceedings before the district court, the

government argued that preparation of a Vaughn

index for the entire Hoffa file would be inordinately

time-consuming and would necessarily divert scarce

resources from other law enforcement activities.

The district court could require the government to

prepare a Vaughn index for a representative sample

of the documents in the Hoffa file. "Representative

sampling is an appropriate procedure to test an

agency’s FOIA exemption claims when a large

number of documents are involved." Bonner v.

United States Department of State, 289

U.S.App.D.C. 56, 928 F.2d 1148, 1151 (1991);

accord The Washington Post v. United States

Department of Defense, 766 F.Supp. 1, 15

(D.D.C.1991).

Alternatively, the district court could decide to

conduct an in camera review of a representative

sample of the documents in the Hoffa file. In

camera review is discretionary. Robbins, 437 U.S.

at 224, 98 S.Ct. at 2318. Limited in camera review

might be particularly helpful in the present case.

"[A] finding of bad faith or contrary evidence is not

a prerequisite to in camera review; a trial judge

may order such an inspection ’on the basis of an

uneasiness, on a doubt [the judge] wants satisfied

before [taking] responsibility for a de novo

determination.’ " Meeropol v. Meese, 252

U.S.App.D.C. 381, 790 F.2d 942, 958 (1986),

citing Ray v. Turner, 190 U.S.App.D.C. 290, 587

F.2d 1187, 1195 (1978). One districtjudge and one

appellate panel have examined in camera a selection

made by the government of the documents contained

in the Hoffa file and concluded that those documents

established that the criminal investigation into

Hoffa’s disappearance is active and continuing and

that production of those records could reasonably be

expected to interfere with enforcement proceedings.

Dickerson v. Department of Justice, No. 90-CV—

60045-AA, 1991 WL 337422, slip op. at 5-6

(E.D.Mich. July 31, 1991), aff’d, 992 F.2d 1426

(6th Cir.1993).

For the reasons set forth above, I would hold the

district court has the authority to require the

government to prepare a Vaughn index even when

Exemption 7(A) is invoked *1319 and would deny

the government’s application for writ of mandamus.

 

END OF DOCUMENT
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WASHINGTON POST COMPANY, Appellant,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

et al.

No. 88-5037.

United States Court of Appeals,

District of Columbia Circuit.

Argued Oct. 17, 1988.

Decided Dec. 16, 1988.

Newspaper sought access to report compiled by

outside directors of drug selling company from

Department of Justice under the Freedom of

Information Act. The United States District Court

for the District of Columbia, Norma Holloway

Johnson, J., granted the Government summary

judgment on its claims the report was protected from

disclosure under FOIA exemptions, and the

newspaper appealed. The Court of Appeals, Mikva,

Circuit Judge, held that: (1) FOIA exemption

shielding material specifically exempted from

disclosure by another statute did not preclude

disclosure of the report based on federal criminal

rule prohibiting government attorney from

disclosing matters occurring before grand jury; (2)

FOIA exemption shielding information compiled for

law enforcement purposes, but only to extent

production of such information could reasonably be

expected to constitute unwarranted invasion of

personal privacy did not preclude disclosure of the

report, as none of the privacy interests encompassed

by that exemption would be implicated by disclosure

of the report; and (3) to withstand challenge to

applicability of FOIA exemption shielding

information compiled for law enforcement purposes

to extent production would deprive person of right

to fair trial or impartial adjudication, Government

bears burden of showing that trial or adjudication is

pending or truly imminent and that it is more

probable than not that disclosure of the material

sought would seriously interfere with fairness of

those proceedings.

Reversed in part; remanded with directions in

part.

[1] RECORDS <9?» 55

Page 1

326k55

FOIA exemption shielding material specifically

exempted from disclosure by another statute did not

justify denying newspaper access to report compiled

by outside directors of drug selling company from

Department of Justice, based on criminal rule

prohibiting government attorney from disclosing

matters occurring before grand jury, although the

report had been subpoenaed by grand jury, had been

used by government lawyers to question witnesses

before jury, and was available to jurors. 5

U.S.C.A. § 552(b)(3); Fed.Rules Cr.Proc.Rule

6(e), 18 U.S.C.A.

[2] RECORDS Q: 60

326k60

FOIA exemption shielding information compiled for

law enforcement purposes, but only to extent

production of such information could reasonably be

expected to constitute unwarranted invasion of

personal privacy, did not justify precluding

newspaper’s access to report compiled by outside

directors of drug selling company from Department

of Justice, as none of the privacy interests

encompassed by the exemption would be implicated

by disclosure of the report. 5 U.S.C.A. §

552(b)(7)(C)-

[3] RECORDS 4»: 6O

326k60

FOIA exemption shielding information compiled for

law enforcement purposes, but only to extent

production of such information could reasonably be

expected to constitute unwarranted invasion of

personal privacy, does not shield information

relating to business judgments and relationships

even if disclosure might tarnish someone’s

professional reputation. 5 U.S.C.A. §

552(b)(7)(C)-

[4] RECORDS (3;: 60

326k60

Protection accorded reputation by FOIA exemption

shielding information compiled for law enforcement

purposes, but only to extent production of such

information could reasonably be expected to

constitute unwarranted invasion of personal privacy,

would generally shield material when disclosure

would show that individual was target of law

enforcement investigation. 5 U.S.C.A. §

552(b)(7)(C)-
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[5] RECORDS ep 65

326k65

To withstand challenge to applicability of FOIA

exemption shielding information compiled for law

enforcement purposes to extent production would

deprive person of right to fair trial or impartial

adjudication, Government bears burden of showing

that trial or adjudication is pending or truly

imminent and that it is more probable than not that

disclosure of the material sought would seriously

interfere with fairness of those proceedings. 5

U.S.C.A. § 552(b)(7)(B).

[6] RECORDS (a): 60

326k60

Where Government was denying access to material

generated by someone else pursuant to FOIA

exemption shielding information compiled for law

enforcement purposes to extent production would

deprive person of right to fair trial or impartial

adjudication, Government must be able to confirm

to its own satisfaction that trial or adjudication is

pending or truly imminent and that it is more

probable than not that disclosure of material sought

would seriously interfere with fairness of those

proceedings. 5 U.S.C.A. § 552(b)(7)(B).

[7] RECORDS (t: 63

326k63

Whether prerequisites for application of FOIA

exemption shielding information compiled for law

enforcement purposes to extent production would

deprive person of right to fair trial or impartial

adjudication were satisfied would be remanded to

district court for determination; whether

prerequisites were satisfied was for district court to

ascertain in first instance, and record did not contain

factual findings necessary to resolve whether the

prerequisites were satisfied. 5 U.S.C.A. §

552(b)(7)(B)-

[8] RECORDS e: 60

326k60

Unsupported assertion from nongovernment party

that there was unspecified litigation pending did not

satisfy prerequisite for applying FOIA exemption

shielding information compiled for law enforcement

purposes to extent production would deprive person

of right to fair trial or impartial adjudication, as that

unsupported assertion did not show trial or

adjudication was pending or truly imminent. 5

U.S.C.A. § 552(b)(7)(B).

Page 2

[9] RECORDS (y: 60

326k60

Even if drug seller were faced with current litigation

arising from its marketing of particular drug, it

would not automatically follow that disclosure of

report compiled by outside directors of selling

company would deprive seller of fair trial, for

purposes of FOIA exemption shielding information

compiled for law enforcement purposes to extent

production would deprive person of right to fair trial

or impartial adjudication. 5 U.S.C.A. §

552(b)(7)(B).

[10] RECORDS (3;: 6O

326k60

Prerequisite requiring showing that it is more

probable than not that disclosure of material sought

would seriously interfere with fairness of trial or

adjudication required separate findings from other

prerequisite, requiring showing that trial or

adjudication is pending or truly imminent, in

determining applicability of FOIA exemption

shielding information compiled for law enforcement

purposes to extent production would deprive person

of right to fair trial or impartial adjudication. 5

U.S.C.A. § 552(b)(7)(B).

*98 “192 Barbara P. Percival, with whom

Boisfeuillet Jones, Jr. and Denise E. Holmes,

Washington, D.C., were on the brief, for appellant.

Thomas J. McIntyre, Atty., Dept. of Justice, with

whom Jay B. Stephens, U.S. Atty., and John D.

Bates and R. Craig Lawrence, Asst. U.S. Attys.,

were on the brief, for appellee, U.S. Dept. of

Justice, Washington, D.C., John Facciala, Asst.

U.S. Atty., and Miriam M. Nisbet and Timothy J.

Reardon III, Attys., Dept. of Justice, Washington,

D.C., also entered appearances for appellee.

Charles F.C. Ruff, Richard F. Kingham and

Bruce N. Kuhlik, Washington, D.C., were on the

brief for appellee, Eli Lilly and Co.

Before WALD, Chief Judge, and MIKVA and

SENTELLE, Circuit Judges.

Opinion for the Court filed by Circuit Judge

MIKVA.

MIKVA, Circuit Judge:
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The Washington Post Company ("Post”) is

pursuing access to a report, compiled by outside

directors of Eli Lilly and Company ("Lilly"), from

the Department of Justice ("Department") under the

Freedom of Information Act ("FOIA"). The

Department claims that the document is protected

from disclosure under four of the Act’s exemptions,

5 U.S.C. § 552(b)(3), (4), (7)(B), (7)(C) (1982 &

Supp.1988). The district court granted the

government summary judgment on all four grounds,

and the Post appeals. We reverse the court’s

decision *99 **193 as to the applicability of

exemption (3) and (7)(C), remand the record for a

determination of whether the requirements of (7)(B),

as discussed below, are met in this case, and retain

the case as to exemption (4). The district court

concluded that the report was commercial

information that fell within exemption (4) because it

was confidential or, in the alternative, privileged as

a "self-evaluative report." We need not address this

less precedent-bound question unless exemption

(7)(B) is found not to be applicable. If, however, it

is determined that the report is not shielded under

exemption (7)(B), we will decide the exemption (4)

question at that time.

I. BACKGROUND

In 1982, Eli Lilly introduced an arthritis drug,

benoxaprofen, under the brand name Oraflex, but

withdrew it a few months later, after reports of

deaths and other severe adverse reactions. The

company faced several product liability suits, an

investigation by the Food and Drug Administration

("FDA") and a threatened shareholder derivative

suit. In December 1982, Lilly’s board of directors

established a special committee of outside directors

which, with the help of an outside law firm, began

an investigation. The committee was charged with

evaluating the company’s development and

marketing of the drug and determining whether the

company had any claims against employees or others

and, if it did, whether it would be in its best

interests to pursue them.

Soon after, the Department, at the request of the

FDA, began its own investigation. There

apparently had been numerous deaths and other

severe reactions in other countries attributed to

Oraflex. Lilly did not report these reactions to the

FDA, either in its application for permission to

distribute Oraflex in this country or afterward. Nor

did Lilly include liver failure, kidney failure or

jaundice--the reactions that had occurred overseas--

in its Oraflex labels as possible adverse reactions. If

Lilly knew of these deaths and other severe

reactions, through reports from its foreign

subsidiaries or otherwise, it was subject to federal

prosecution for not reporting this information to the

FDA and for not including it on labels of Oraflex

distributed in the United States.

On July 8, 1983, the Department made a written

request to Lilly for certain documents, including any

investigations conducted by Lilly that concerned

reports of adverse reactions made by Lilly’s foreign

subsidiaries to its U.S. headquarters or that

concerned Lilly’s reporting of these adverse

reactions to the FDA. Lilly decided to cooperate

with the Department, after the Department assured it

in writing that material made available would remain

confidential and any third—party requests, including

FOIA ones, would be resisted. When the special

committee’s report, entitled “Report and

Recommendations of the Special Committee of the

Board of Directors of Eli Lilly and Company

Concerning the Development and Marketing of

Oraflex," was completed in October 1983, Lilly

submitted it to the Department. The Department’s

investigation proceeded apace, and in March 1984,

the Department impanelled a grand jury to consider

indictments of the company and possibly

individuals.

Lilly’s open letters and reports to shareholders

announced the special committee’s report and the

Department and grand jury investigations. A Post

reporter, covering the Oraflex story, first requested

a copy of the report under FOIA in April 1984. The

Department denied the request on exemption (3),

(7)(A) and 7(C) grounds, but on administrative

appeal, the department refused to disclose the report

on exemption (4) and 7(B) grounds. The Post filed

this suit to compel production, but the district court

below granted summary judgment for the

Department on all four grounds asserted in its

motion: exemptions (3), (4), (7)(B) and (7)(C).

11. DISCUSSION

A. Exemption (3)

[1] Exemption (3) shields material that is

"specifically exempted from disclosure by [another]
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statute." 5 U.S.C. § 552(b)(3). The court below

found that Federal Rule of ‘100 "194 Criminal

Procedure 6(e) protects Lilly’s report because it

prohibits an attorney for the government from

disclosing "matters occurring before the grand

jury." Fed.R.Crim.P. 6(e). The court found that

the report was a matter occurring before the grand

jury because the report was subpoenaed by the grand

jury in September 1984, was used by government

lawyers to question witnesses before the jury, and

was available to the jurors. Our review compels the

conclusion that exemption (3) has no bearing on this

case.

This court has consistently held that Rule 6(e)

does not draw a "veil of secrecy" over all documents

about activity investigated by the grand jury or even

all documents revealed to the grand jury. SEC v.

Dresser Industries, Inc., 628 F.2d 1368, 1382

(D.C.Cir.), cert. denied, 449 US. 993, 101 S.Ct.

529, 66 L.Ed.2d 289 (1980). The relevant inquiry

is whether the document would reveal the inner

workings of the grand jury, such as witness names,

or the substance of testimony or the direction and

strategy of the investigation. See Fund for

Constitutional Government v. National Archives,

656 F.2d 856, 869-70 (D.C.Cir.1981). Moreover,

the document itself must reveal the inner workings;

the government cannot immunize a document by

publicizing the link. See Senate of Puerto Rico v.

Department of Justice, 823 F.2d 574, 583

(D.C.Cir.1987).

The report at issue here was in existence almost

five months before the grand jury was impanelled.

It had a purpose wholly separate from grand jury

deliberations, as it was commissioned by a private

corporation to evaluate that corporation’s past

conduct, defenses, liabilities and potential civil

claims against others. Nor would the report have

revealed anything whatsoever about the grand jury’s

deliberations had the government not disclosed the

report’s role in those deliberations. When the Post

first requested disclosure of the report, it was not

yet before the grand jury. That the grand jury

subpoenaed it five months later and that it used the

report to question witnesses would not be known by

the Post today had the Department not recounted the

report’s grand jury role in this litigation.

Therefore, we hold that exemption (3) does not

constitute a ground for denying the Post’s FOIA

request. We find not only that the Department has

failed to show that disclosure would reveal the grand

jury’s inner workings; we find that such a showing

could not be made on these facts. The government’s

decision to persist in arguing this basis for denial,

on appeal, despite this court’s 1987 decision in

Senate of Puerto Rico v. Department of Justice, was

questionable at best.

B. Exemption (7)(C)

[2] Exemption (7)(C) exempts "records or

information compiled for law enforcement purposes,

but only to the extent that the production of such

law enforcement records or information could

reasonably be expected to constitute an unwarranted

invasion of personal privacy.” 5 U.S.C. §

552(b)(7)(C). We need not dwell on whether the

special committee’s report is information compiled

for law enforcement purposes. The Post concedes

that it is. But we find that none of the privacy

interests encompassed by (7)(C) would be implicated

by disclosure of the special committee’s report.

[3] The disclosures with which the statute is

concerned are those of "an intimate personal nature"

such as marital status, legitimacy of children,

identity of fathers of children, medical condition,

welfare payments, alcoholic consumption, family

fights, and reputation. Sims v. CIA, 642 F.2d 562,

574 (D.C.Cir.1980). Information relating to

business judgments and relationships does not

qualify for exemption. See id. at 575. This is so

even if disclosure might tarnish someone’s

professional reputation. See Cohen v. EPA, 575

F.Supp. 425, 429 (D.D.C.l983). The report that

the Post seeks here would not reveal anything of a

private nature about any employees mentioned, as it

is an investigation and assessment of the business

decisions of Lilly employees during the development

and marketing of a commercial product. It may be

that such a report, if it accused *101 “195

individual employees of having committed a crime,

would implicate the privacy interest of personal

honor. But there is no reason to assume that this

report accuses anyone of breaking the law and the

government does not so allege.

[4] Nonetheless, it is true that the protection

accorded reputation would generally shield material

when disclosure would show that an individual was

the target of a law enforcement investigation. See
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Fund for Constitutional Government v. National

Archives, 656 F.2d 856, 866 (D.C.Cir.1981). The

report in question does not, however, in itself

identify any particular employees as targets of the

Department’s investigation. Since the report was

prepared by Lilly for its own business purposes, the

inclusion of a name in the special committee’s report

does not divulge whether the individual was a target

of any law enforcement investigation or even

whether the individual was considered, by law

enforcement personnel, to have any relevance to

their inquiry.

C. Exception (7)(B)

Exemption (7)(B) exempts "records or information

compiled for law enforcement purposes" to the

extent that production "would deprive a person of a

right to a fair trial or an impartial adjudication." 5

U.S.C. § 552(b)(7)(B). It is settled that the report

satisfies the first part of this definition. The

legitimacy of the Department’s invoking (7)(B) turns

on the meaning and applicability of the second

portion of the exemption.

What is required to establish that production of a

document being sought under FOIA would deprive a

person of a right to a fair trial is a question of first

impression for this court. In framing a test, we

write on a virtually clean slate. Few courts have

decided (7)(B) questions and the legislative history

on this provision is scant. The wording of the

statute is all Congress has given us to work with.

See United States Department of Justice, Attorney

General’s Memorandum on the 1974 Amendments

to the Freedom of Information Act 8 (1975)

[hereinafter "A.G. Mem.“], reprinted in House

Comm. on Gov. Operations and Senate Comm. on

the Judiciary, 94th Cong., lst Sess., Freedom of

Information Act and Amendments of 1974 Source

Book, at 518 (1975) [hereinafter "Sourcebook"].

The exemption was enacted as part of the FOIA

amendments of 1974. Congress replaced the old

section (7), which protected any investigatory record

not otherwise available, with the six tightly drawn

categories of protection listed in § 552(b)(7). The

wording of the second of those categories, now

(7)(B), survived intact and without debate from the

floor amendment by Senator Philip Hart.

We begin this analysis, as we must, within the

framework that precedent does provide. FCIA is to

be interpreted with a presumption favoring

disclosure and exemptions are to be construed

narrowly. See Department of the Air Force v.

Rose, 425 U.S. 352, 361, 96 S.Ct. 1592, 1599, 48

L.Ed.2d 11 (1976). The burden of proof rests on

the party who seeks to prevent disclosure. See EPA

v. Mink, 410 U.S. 73, 79, 93 S.Ct. 827, 832, 35

L.Ed.2d 119 (1973). That burden cannot be met by

mere conclusory statements; the agency must show

how release of the particular material would have

the adverse consequence that the Act seeks to guard

against. See Campbell v. HHS, 682 F.2d 256, 259

(D.C.Cir.1982).

The Attorney General’s Memorandum on the 1974

Amendments, of interest whether or not due

deference, interpreted the exemption as protecting

the rights of private persons, including corporations,

and applying to both civil and criminal proceedings

as well as agency adjudications. The exemption,

according to the Attorney General, was meant to

prevent disclosures from conferring an unfair

advantage upon one party to an adversary

proceeding or leading to prejudicial publicity in

pending cases that might inflame jurors or distort

administrative judgment. See A.G. Mem. at 9,

Sourcebook at 519.

The few cases that have addressed (7)(B) as a

ground for withholding documents have rejected it

as inapplicable because one or another threshold

element was not established. *102 “196 In Playboy

Enterprises, Inc. v. Department of Justice, 516

F.Supp. 233, 246 (D.D.C.1981), aff’d in pertinent

part, 677 F.2d 931 (D.C.Cir.1982), the district

court rejected the ground because no proceedings

were pending. Two district courts have found

(7)(B) grounds inapplicable because the government

failed to show that publicity would be so prejudicial

as to deprive someone of a fair trial or impartial

adjudication. See Associated General Contractors of

America v. Small Business Administration, 1 Gov’t

Disclosure Cas. (P-H) 1 79,119, at 79,158 (D.D.C.

Oct. 1, 1979) (finding proffer inadequate to show

extent of publicity and prejudice that would result);

Education/Instruccion, Inc. v. Department of

Housing and Urban Development, 471 F.Supp.

1074, 1078 (D.Mass.1979) (holding that

administrative adjudicator’s seeing investigative

report could not vitiate impartiality as law permits

investigator to sit as adjudicator on same matter).
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Perhaps the major value of the Attorney General’s

Memorandum, in conjunction with this sparse case

law, is to emphasize the wide variety of persons and

proceedings but narrow range of situations to which

(7)(B) applies. As with all FOIA exemptions,

(7)(B) is limited to protecting material only where

release would bring about the adverse consequence

that Congress sought to prevent.

[5][6] Today, we hold that to withstand a

challenge to the applicability of (7)(B) the

government bears the burden of showing: (1) that a

trial or adjudication is pending or truly imminent;

and (2) that it is more probable than not that

disclosure of the material sought would seriously

interfere with the fairness of those proceedings.

Where the government is denying access to material

generated by someone else, as here, the government

must be able to confirm, to its own satisfaction,

whether by affidavit or otherwise, that (l) and (2)

above are satisfied.

[7][8] Whether the first and second prong of this

test are satisfied is, in the first instance, for the

district court to ascertain. The record before us in

this case does not contain the factual findings

necessary to resolve the question, and we therefore

remand the record for a determination of this point.

The court below did find that there were no longer

any criminal proceedings pending or imminent, as

the Department of Justice had accepted a guilty plea

from Lilly and a nolo contendere plea from the

Chief Medical Officer of Lilly Research

Laboratories and planned no further indictments.

The court also found that the parties asserted that

four civil product liability cases were pending. But

the status of those or other civil cases at this point is

not clear. The Department’s brief deferred entirely

to Lilly on this question. Lilly merely asserted, in a

footnote, that there was litigation pending, without

specification. Such an unsupported assertion, from

a non-government party, does not rise to the level of

proof necessary to satisfy the first prong of a (7)(B)

exemption.

[9][10] Even if Lilly were faced with current

litigation arising from its marketing of Oraflex, it

would not automatically follow that disclosure of the

report would deprive Lilly of a fair trial. The

second prong is not a redundancy but requires

separate findings. Congress made the threshold of

(7)(B) higher than for most of the other exemptions

for law enforcement material. Whereas (7)(A), (C),

(D) and (F) permit records to be withheld if release

"could reasonably be expected to" cause a particular

evil, (7)(B) requires that release "would" deprive a

person of fair adjudication. § 552(b)(7)(A)-(F). It

may be that release of the document to the Post

could be expected to lead to publicity which was not

just disadvantageous to Lilly but of a nature and

degree that judicial fairness would be compromised.

It may be that disclosure through FOIA would

furnish access to a document not available under the

discovery rules and thus would confer an unfair

advantage on one of the parties. The trial court, on

remand, is best situated to consider whether the facts

here are sufficient to meet (7)(B)’s second prong.

*103 **197 III. CONCLUSION

Accordingly, we remand the record to the district

court for a determination of whether the Department

of Justice is entitled, under 5 U.S.C. §

552(b)(7)(B), to withhold the "Report and

Recommendations of the Special Committee of the

Board of Directors of Eli Lilly and Company

Concerning The Development and Marketing of

Oraflex" which was requested by The Washington

Post. In addition, we reverse the district court’s

findings that exemptions (3) and (7)(C) permit the

Department of Justice to resist The Washington

Post’s FOIA request.

The record is forthwith remanded to the district

court for further proceedings, consistent with this

opinion.

It is so ordered.

END OF DOCUMENT
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Plaintiff filed a proceeding against the Federal

Bureau of Investigation relying on provisions of the

Freedom of Information Act and the Privacy Act.

The United States District Court for the District of

Columbia, 508 F.Supp. 751, Barrington D. Parker,

J. , held that certain documents were not the result of

any legitimate law enforcement purpose, and thus

ordered their disclosure. The FBI appealed. The

Court of Appeals, Harry T. Edwards, Circuit Judge,

held that federal agencies, including the FBI, must

meet the threshold requirements of the exemption

from disclosure for investigatory records compiled

for law enforcement purposes before they may

withhold requested documents on the basis of any of

its subparts, and that the FBI sufficiently established

that those documents were exempt from disclosure

as investigatory records, even though methods used

by the FBI in its counterintelligence program may

have been improper.

Reversed and remanded.

[1] RECORDS 6:: 6O

326k60

Freedom of Information Act exemption from

disclosure for investigatory records compiled for

law enforcement purposes requires agency,

including Federal Bureau of Investigation, to

establish that material is investigatory record, was

compiled for law enforcement purposes and satisfy

requirements of one of the six subparts of

exemption. 5 U.S.C.A. §§ 552, 552(b)(7).
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[2] RECORDS 6:: 60

326k60

Federal Bureau of Investigation records do not per

se meet threshold criterion of exemption from

disclosure for investigatory records compiled for

law enforcement purposes. 5 U.S.C.A. §§ 552,

552(b)(7).

[3] RECORDS (22:: 60

326k60

Although Freedom of Information Act makes no

distinction on its face between agencies whose

principal function is criminal law enforcement and

agencies with both law enforcement and

administrative functions for purposes of exemption

for investigatory records compiled for law

enforcement purposes, it would be unnecessarily

“wooden" to treat both groups identically when they

claim that exemption as basis for withholding

documents. 5 U.S.C.A. §§ 552, 552(b)(7).

[4] RECORDS «:72 60

326k60

When mixed—function agency seeks to withhold

disclosure of documents under exemption for

investigatory records compiled for law enforcement

purposes, court must scrutinize with some

skepticism the particular purpose claimed for

disputed documents redacted under that exemption.

5 U.S.C.A. §§ 552, 552(b)(7).

[5] RECORDS Q: 65

326k65

Court can accept less exacting proof from agency

whose principal mission is criminal law enforcement

than from mixed-function agency for purposes of

Freedom of Information Act exemption from

disclosure for investigatory records compiled for

law enforcement purposes. 5 U.S.C.A. §§ 552,

552(b)(7).

[6] RECORDS (t: 60

326k60

For federal law enforcement agency to pass

threshold of Freedom of Information Act exemption

from disclosure for investigatory records compiled

for law enforcement purposes, agency’s

investigatory activities that give rise to document

sought must be related to enforcement of federal

laws or to maintenance of national security and

nexus between investigation and agency’s law

enforcement duties must be based on information
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sufficient to support at least "a colorable claim" of

its rationality. 5 U.S.C.A. §§ 552, 552(b)(7).

[7] RECORDS (9‘3 60

326k60

Location of non-exempt document in investigatory

file does not necessarily make that document exempt

from disclosure under Freedom of Information Act

exemption for investigatory records compiled for

law enforcement purposes. 5 U.S.C.A. §§ 552,

552(b)(7).

[8] RECORDS ($2 60

326k60

Even if counterintelligence activities of Federal

Bureau of Investigation included questionable, and

at times illegal, methods, that did not mandate that

records concerning counterintelligence program

were not exempt from disclosure under Freedom of

Information Act exemption for investigatory records

compiled for law enforcement purposes. 5

U.S.C.A. §§ 552, 552(b)(7).

[9] RECORDS (9):: 65

326k65

Although affidavit stating that certain records

compiled as part of Federal Bureau of

Investigation’s counterintelligence program were

investigatory records compiled for law enforcement

purposes and were collected in course of lawful

national security investigation or other mandated

investigations imposed by law was only "minimal

showing" for purposes of Freedom of Information

Act exemption for investigatory records, affidavit

was sufficient to establish FBI’s concern for possible

violations or security risks. 5 U.S.C.A. §§ 552,

552(b)(7).

[10] RECORDS G? 60

326k60

In Freedom of Information Act action seeking FBI

records, district court incorrectly distinguished

documents concerning FBI’s counterintelligence

program from other documents for which it found

law enforcement purpose, even though methods

frequently used by FBI in its counterintelligence

activities offered ready distinction from more typical

means of law enforcement, since exemption for

investigatory records compiled for law enforcement

purposes refers to purposes rather than to methods.

5 U.S.C.A. §§ 552, 552(b)(7).
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[11] RECORDS Q? 54

326k54

Formerly 326k53

Freedom of Information Act requires disclosure of

government records to fullest extent possible and

allows withholding of only so much of document as

fits squarely within enumerated exception. 5

U.S.C.A. §552.

[12] RECORDS Q: 50

326k50

Proper and effective means of redress for allegedly

improper methods attributed to FBI’s

counterintelligence program is not Freedom of

Information Act action, even though FOIA is

important mechanism for discovering malfeasance of

government agencies, since it can do no more than

reveal those actions. 5 U.S.C.A. § 552.

*409 **18 Appeals from the United States District

Court for the District of Columbia (D.C.Civil

Action No. 78-1688).

Susan Sleater, Dept. of Justice, Washington, D.

C., with whom Charles F. C. Ruff, U. S. Atty., and

Leonard Schaitman, Dept. of Justice, Washington,

D. C., were on the brief for appellants.

Jonathan W. Lubell, New York City, for appellee.

David G. Lubell, Newark, N. J., and William H.

Schaap, Washington, D. C., also entered

appearances for appellee.

Before MacKINNON, ROBB and EDWARDS,

Circuit Judges.

Opinion for the Court filed by Circuit Judge

HARRY T. EDWARDS.

HARRY T. EDWARDS, Circuit Judge:

This case is a logical sequel to the decision of this

Circuit a little more than a year ago in Abramson v.

Federal Bureau of Investigation, 658 F.2d 806

(D.C.Cir.1980), cert. granted, 452 U.S. 937, 101

S.Ct. 3079, 69 L.Ed.2d 951 (1981) (No. 80-1735).

In Abramson we held, inter alia, that documents in

the possession of the Federal Bureau *410 "19 of

Investigation ("FBI") must satisfy the threshold

language of Exemption 7 of the Freedom of

Information Act ("FOIA") [FN1]-"investigatory

records compiled for law enforcement purposes"-
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before any of the constituent parts of Exemption 7

may be asserted as a basis for nondisclosure of

agency records requested under the Act.[FN2]

Abramson, 658 F.2d at 811—12. Because the

District Court in Abramson found that certain of the

requested records (i.e., "name check" summaries)

were compiled solely for political purposes, and

because the Government did not challenge that

finding on review, see id. at 810-11, that case

presented the question of whether the threshold

language of Exemption 7 was to have any

application to the FBI. Based on the plain meaning

of section (b)(7) of FOIA, we held that it did.

FNl. 5 U.S.C. s 552 (1976 & Supp. IV 1980).

FN2. Exemption 7 of the Freedom of Information

Act provides: (b) This section does not apply to

matters that are—.... (7) investigatory records

compiled for law enforcement purposes, but only to

the extent that the production of such records would

(A) interfere with enforcement proceedings, (B)

deprive a person of a right to a fair trial or an

impartial adjudication, (C) constitute an

unwarranted invasion of personal privacy, (D)

disclose the identity of a confidential source and, in

the case of a record compiled by a criminal law

enforcement authority in the course of a criminal

investigation, or by an agency conducting a lawful

national security intelligence investigation,

confidential information furnished only by the

confidential source, (E) disclose investigative

techniques and procedures, or (F) endanger the life

or physical safety of law enforcement personnel. 5

U.S.C. s 552(b)(7) (1976) (emphasis added).

The decision in Abramson, however, did not

reach one of the principal questions raised by this

appeal. Because the Government did not challenge

the finding in Abramson that the records at issue

were not compiled for law enforcement purposes,

we had no occasion to pass upon the appropriate

judicial test for determining whether documents held

by the FBI are indeed "investigatory records

compiled for law enforcement purposes." This case,

however, requires us to express and apply such a

test.

In this case, Elmer G. ("Geronimo“) Pratt, a

former officer of the Black Panther Party, requested

from the FBI all documents and records filed under

his name and all other records containing his name
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or pertaining to him. Through his original request

to the FBI, administrative appeals within the

agency, and his action in the District Court, Pratt

has obtained over 1,200 documents in whole or in

part. At issue on this appeal is the proper treatment

to be accorded twenty documents, all of which were

generated by the FBI’s Counter-Intelligence

Program ("COINTELPRO") activities directed at

the Black Panther Party.

The District Court held that the disputed

documents were not the result of "any legitimate law

enforcement purpose," Pratt v. Webster, 508

F.Supp. 751, 761 (D.D.C.1981), and hence did not

satisfy the Exemption 7 threshold. Although we

note that certain of these documents evince illegal

FBI practices, we are constrained to find that the

records sought derived at least in part from a

purpose to enforce and prevent violations of the

criminal laws. In light of this finding, we must

reverse the decision of the District Court denying

the Government’s requests for nondisclosure. We

remand so that the District Court may consider the

proper application of the subparts of Exemption 7 to

the twenty documents in question.

I. BACKGROUND

A. Factual Background

During the late 1960s, plaintiff-appellee Pratt was

the Deputy Minister of Defense for the Southern

California Branch of the Black Panther Party

("BPP"). During the late 1960s and early 1970s the

Black Panther Party was the object of intensive

scrutiny by the FBI as an allegedly subversive, and

potentially violent, domestic organization.[ *411

FN3] **20 Pratt’s position in the BPP made his

activities a likely subject of concern and surveillance

by the FBI.

FN3. See generally Senate Select Comm. to Study

Governmental Operations with Respect to

Intelligence Activities, Final Report, S.Rep.No.755,

94th Cong., 2d Sess., Book III at 185-223 (1976)

(hereinafter cited as Church Committee Report)

(chapter titled "The FBl’s Covert Action Program

To Destroy The Black Panther Party"), reprinted in

Jt.App. at 316—34.

On July 28, 1972, Pratt was found guilty of

murder and robbery in a California state court and,
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on Auglst 28, 1972, he was sentenced to a term of

life imprisonment, which he is presently serving in

San Quentin Prison.[FN4] The murder for which

Pratt was convicted occurred on December 18,

1968, in Santa Monica, California. Pratt has

consistently maintained his innocence of that crime,

claiming that on the night of the murder he was

attending a meeting with BPP officials in Oakland,

California, several hundred miles from Santa

Monica.

FN4. The fact that Pratt is presently incarcerated,

of course, in no way alters or diminishes his rights

under FOIA. See 5 U.S.C. s 552(a)(3) (1976);

Moorefield v. Secret Service, 611 F.2d 1021, 1023

n.2 (5th Cir.), cert. denied, 449 U.S. 909, 101

S.Ct. 283, 66 L.Ed.2d 139 (1980).

Based in part on his belief that the FBI possessed

documents that would verify his presence in

Oakland on December 18, 1968, and thus

substantiate his alibi, Pratt filed two FOIA requests

with the FBI. Complaint PP 3, 8, 12, 25, reprinted

in Jt.App. at 7-9, 12. On June 5, 1976, Pratt

requested then FBI Director Clarence Kelley to

provide him with:

All files, records, memoranda, or other data or

materials filed under my name or obtainable by

your agency by searching through other files and

materials for documents which contain my name.

On May 20, 1977, the FBI released 499 partially

expurgated pages to Pratt. Pratt appealed certain

deletions within the agency and, on September 8,

1977, he made a supplemental request for "any

records pertaining to him which may be contained in

the Bureau’s files concerning" five named

organizations and twenty-two named individuals.

Through his supplemental request and the

processing of his administrative appeals, Pratt

eventually obtained access to over 1,000 documents,

totaling several thousand pages. The FBI deleted

portions of many of these documents, claiming that

the deletions were justified by Exemptions 1, 2,

7(C), 7(D), 7(E) and 7(F) of FOIA.[FN5] Because

Pratt and his counsel believed that the deletions

made in the released documents did not comply with

FOIA and that the FBI had not fully searched its

files, Pratt instituted this action in the District Court

seeking to compel a further search and full

disclosure.

FNS. FOIA Exemptions 1 and 2 provide: (b) This

section does not apply to matters that are-(1)(A)

specifically authorized under criteria established by

an Executive order to be kept secret in the interest

of national defense or foreign policy and (B) are in

fact properly classified pursuant to such Executive

order; (2) related solely to the internal personnel

rules and practices of an agency. 5 U.S.C. s

552(b)(1), (2) (1976). (Exemption 7 is set out in

note 2 supra.)

B. Proceedings in the District Court

The District Court directed the FBI to submit

affidavits, pursuant to Vaughn v. Rosen, 484 F.2d

820 (D.C.Cir.1973), cert. denied, 415 U.S. 977, 94

S.Ct. 1564, 39 L.Ed.2d 873 (1974), indexing and

explaining the agency’s deletions. The court

determined that the first Vaughn index was

inadequate and ordered the FBI to submit new and

more detailed Vaughn filings. These were

submitted in November 1979.

On April 6, 1979, while the District Court

proceedings were pending, Congressman Paul

McCloskey requested the FBI "to determine whether

there is any evidence in the files to indicate the

possibility of Pratt’s innocence or doubt as to Pratt’s

guilt" of the December 18, 1968 Santa Monica

murder. In response to Congressman McCloskey’s

request, the FBI conducted a search *412 "‘21 of its

California field offices.[FN6] On June 18, 1980, as

a result of this search, the FBI released to Pratt

1,290 pages of previously withheld documents.

FN6. The FBI searched only its Washington, D. C.

Headquarters files in response to Pratt’s FOIA

requests. Because Pratt was advised of this during

the processing of his administrative appeals and did

not make a separate disclosure request to each field

office, the District Court held that the FBI’s failure

to expand its original search to all field offices did

not make the search irresponsive. Pratt v. Webster,

508 F.Supp. 751, 762 (D.D.C.1981).

On February 15, 1980, the FBI moved for

summary judgment based on its second Vaughn

index and the completeness of its document

production. On February 12, 1981, the District

Court denied the FBI’s motion for summary

judgment. Pratt v. Webster, 508 F.Supp. 751

(D.D.C.1981). The District Court ordered all
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documents containing redactions based on

Exemptions 1 and 7(E) submitted for in camera

review. 508 F.Supp. at 756-58, 760-61. The

deletions from partially disclosed documents based

on Exemptions 2, 7(C) and 7(D) were upheld, id. at

758-60, with the exception of nine documents

generated by COINTELPRO activities. The District

Court held that these COINTELPRO documents

could not "reasonably be considered or interpreted

as generated through any legitimate law enforcement

purpose," and hence could not "be redacted pursuant

to exemption (b)(7)." Id. at 761. Finally, the

District Court ordered the agency to explain certain

inadequacies in its search of FBI Headquarters files

and expanded the scope of Pratt’s FOIA suit to

include all documents generated by COINTELPRO

concerning Pratt. Id. at 762—64.

In response to an Order of the District Court,

dated February 13, 1981, the FBI identified for the

court sixteen COINTELPRO documents contained

in the June 1980 release of documents from the

search of FBI California field offices. The FBI also

submitted an affidavit and index seeking to justify

deletions from twelve of these documents. The

agency sought reconsideration of the court’s earlier

ruling that COINTELPRO documents were not

"compiled for law enforcement purposes" and hence

not within Exemption 7’s purview; in the

alternative, the agency claimed that Exemption 6 of

FOIA [FN7] justified the deletions in the additional

sixteen and in the original nine COINTELPRO

documents.

FN7. FOIA Exemption 6 provides: This section

does not apply to matters that are-.... (6) personnel

and medical files and similar files the disclosure of

which would constitute a clearly unwarranted

invasion of personal privacy. 5 U.S.C. s 552(b)(6)

(1976).

In a June 16, 1981 Memorandum Opinion, the

District Court ordered the release of material from

five documents that had been expurgated based on

an Exemption 1 claim. Deletions from fifty-seven

other documents based on Exemption 1 and from

two documents based on Exemption 7(E) were

approved after in camera review. Pratt v. Webster,

--- F.Supp. -—--, Civ. No. 78-1688, Memorandum

Opinion at 2-4 (D.D.C. June 16, 1981), reprinted in

It. App. at 336-38. The District Court also sought

further explanation of the scope of the agency’s

Page 5

document search. Id. at 5—9, reprinted in Jt.App. at

339—43. Finally, the District Court refused to alter

its previous ruling on the applicability of Exemption

7 to COINTELPRO documents, accepted a deletion

from one COINTELPRO document based on

Exemption 6, and sought further description of the

proposed deletions from four other COINTELPRO

documents. Id. at 9-12, reprinted in Jt.App. at 343-

46.

On August 7, 1981, the District Court approved

the deletion of identifying information from one

additional COINTELPRO document based on the

FBI’s Exemption 6 claim. The District Court also

ordered release of the remaining COINTELPRO

documents in their entirety, denied the

Government’s request for a stay of disclosure

pending appeal, and granted summary judgment to

the defendants in all remaining aspects of the case.

Pratt v. Webster, --- F.Supp. ----, Civ. No. 78-1688

(D.D.C. Aug. 7, 1981), reprinted in Jt.App. at 377-

80.

*413 **22 The Government appealed to this court

from the District Court’s Memorandum Opinion and

Order of June 16, 1981 and from its Order of

August 7, 1981. We issued a stay of the ordered

disclosure of the COINTELPRO documents pending

appeal. Pratt v. Webster, No. 81—1907 (D.C.Cir.

Aug. 14, 1981) (per curiam). On appeal the

Government challenges only the District Court’s

disclosure order with respect to the twenty disputed

COINTELPRO documents. [FN8] Thus, the

proper treatment of these twenty documents under

FOIA Exemptions 6 and 7 is the only issue before

us.

FN8. The COINTELPRO documents at issue on

appeal are document numbers 22, 519, 520, 521,

521a, 522, 522a, 524, COINT-Z, COINT-3,

COINT—4, COINT—6, COINT—7, COINT-S,

COINT—10, COINT—ll, COINT-IZ, COINT-13,

COINT—14, and COINT-lS. Document numbers

523, COINT-l, COINT-S, COINT-9, and COINT-

16, also generated by COINTELPRO activities,

have been released in their entirety. Documents

COINT—7 and COINT-12 are apparently identical.

Finally, because Pratt has not cross-appealed, the

deletions of individual identities from documents 22

and COINT-4 approved by the District Court on the

basis of Exemption 6 are not before us.
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II. LEGAL ANALYSIS OF THE EXEMPTION 7

THRESHOLD

A. The Existence of an Exemption 7 Threshold

for Law Enforcement Agencies

The Freedom of Information Act was enacted by

Congress in 1966, and substantively amended in

1974 and 1976, in order to provide a statutory right

of public access to documents and records held by

agencies of the federal government. As such, FOIA

embodies "a general philosophy of full agency

disclosure unless information is exempted under

clearly delineated statutory language. "

S.Rep.No.813, 89th Cong., lst Sess. 3 (1965).

Subsection (a)(3) of the Act, under which Pratt has

proceeded in this case, requires "each agency" to

make available upon request any records it possesses

"to any person." 5 U.S.C. s 552(a)(3) (1976).

The broad right of access and disclosure under

FOIA is subject to nine exemptions set out in

subsection (b), 5 U.S.C. s 552(b) (1976). See 5

U.S.C. s 552(0) (Supp. IV 1980). Like the rest of

the Act, all but two of these exemptions on their

face apply with equal force and effect to all federal

agencies.[FN9]

FN9. One exemption and a part of another apply

only to a limited set of agencies. Exemption 8

applies only to agencies "responsible for the

regulation or supervision of financial institutions."

5 U.S.C. s 552(b)(8) (1976). Exemption 7(D)

allows all agencies to refuse to disclose the identity

of a confidential source (if the exemption’s

threshold criterion is met), but also allows "a

criminal law enforcement authority" conducting a

criminal investigation and "an agency conducting a

lawful national security intelligence investigation" to

withhold all confidential information provided only

by a confidential source. 5 U.S.C. s 552(b)(7)(D)

(1976). See note 39 infra. These two exemptions

with specific agency applications are the exceptions

that prove the rule of the general applicability of the

other exemptions.

(1) In this case we are primarily concerned with

the appropriate interpretation of one exemption,

Exemption 7, as applied to a single agency, the FBI.

There is no indication in the threshold language of

Exemption 7 that it does not apply to documents

held by the FBI. Rather, in all cases Exemption 7

Page 6

protects from disclosure "investigatory records

compiled for law enforcement purposes, but only to

the extent that" one of the exemption’s subparts

applies. This statutory language on its face

prescribes a three-part test for withholding

information under Exemption 7: In order to be

withheld, the material (1) must be an "investigatory

record," (2) must have been "compiled for law

enforcement purposes," and (3) must satisfy the

requirements of one of the six subparts of

Exemption 7. [FN10]

FN10. Abramson v. FBI, 658 F.2d 806, 811—12

(D.C.Cir.1980), cert. granted, 452 U.S. 937, 101

S.Ct. 3079, 69 L.Ed.2d 951 (1981). The Attorney

General’s Memorandum on the 1974 Amendments

to the Freedom of Information Act, which was

written to guide executive departments and agencies

in the application of FOIA, adopted a similar

separation between the Exemption 7 threshold and

the exemption’s subparts: Once it is determined that

a request pertains to "investigatory records

compiled for law enforcement purposes," the next

question is whether release of the material would

involve one of the six types of harm specified in

clauses (A) through (F) of amended exemption 7.

Attorney General’s Memorandum on the 1974

Amendments to the Freedom of Information Act 6—7

(Feb. 1975) (emphasis added), reprinted in House

Comm. on Government Operations & Senate

Comm. on the Judiciary, 94th Cong., 1st Sess.,

Freedom of Information Act and Amendments of

1974 (PL. 93—502) Source Book: Legislative

History, Texts, and Other Documents 516-17

(Jt.Comm.Print 1975) (hereinafter cited as 1975

Source Book).

*414 “'23 The Government contends, however,

that the FBI need not establish a law enforcement

purpose for its investigatory files in order to qualify

its records for redaction under the subparts of

Exemption 7. It argues that "the threshold

Exemption 7 criterion of ’investigatory records

compiled for law enforcement purposes’ was meant

to define the FBI’s files rather than limit the

Bureau’s potential access to the exemption.“

Appellants’ Brief at 20. The Government primarily

relies on two decisions by the First and Eighth

Circuits, Kuehnert v. FBI, 620 F.2d 662 (8th Cir.

1980); Irons v. Bell, 596 F.2d 468 (1st Cir.

1979).[FN11] In those cases, the courts held:
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FN11. The Government also relies on Abrams v.

FBI, 511 F.Supp. 758 (N.D.Ill.1981), and on

language in Church of Scientology v. Department of

the Army, 611 F.2d 738, 748 n.5 (9th Cir. 1979),

and Larouche v. Kelley, 522 F.Supp. 425, 437

(S.D.N.Y.1981). The Government frankly

concedes, however, that the language in Church of

Scientology and in Larouche is dicta. Appellants'

Brief at 21, 26—27; see also note 30 infra.

The character of the materials excluded under

Exemption 7 at least suggests that "law

enforcement purpose" is as much a description of

the type of agency the exemption is aimed at as it

is a condition on the use of the exemption by

agencies having administrative as well as civil

enforcement duties.

Irons, 596 F.2d at 474, quoted in part in Kuehnert,

620 F.2d at 666.

(2) The simplest response to the Government’s

contention that FBI records per se meet the

threshold criterion of Exemption 7 is that that

argument has been rejected by this Circuit in

Abramson v. FBI, 658 F.2d 806 (D.C.Cir.1980),

cert. granted, 452 US. 937, 101 S.Ct. 3079, 69

L.Ed.2d 951 (1981).[FN12] In Abramson we were

confronted with a FOIA request to the FBI for a

group of "name checks," i.e., “summaries of

information from FBI files on certain public

personalities which had been prepared pursuant to

requests received from the White House. " 658 F.2d

at 808. The District Court in Abramson had held

that the name checks were not compiled pursuant to

any law enforcement purpose, but nevertheless

applied Exemption 7(C) to prevent disclosure as "an

unwarranted invasion of personal privacy." 5

U.S.C. s 552(b)(7)(C) (1976). We reversed,

holding, inter alia, that documents in the possession

of the FBI must nevertheless pass the Exemption 7

threshold before any of the six subparts in

Exemption 7 may be applied to prevent disclosure.

Id. at 811-12.

FN12. The issue directly before the Supreme Court

this Term in FBI v. Abramson, 452 US. 937, 101

S.Ct. 3079, 69 L.Ed.2d 951, is not the question of

the effect of FOIA Exemption 7’s threshold

language on documents held by the FBI. The

Solicitor General’s petition for certiorari to the

Court identified the question presented as: "Does

information contained in records compiled for law
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enforcement purposes and privileged from

disclosure under Exemption 7(C) of FOIA lose that

exempt status when it is incorporated into records

compiled for purposes other than law enforcement?"

452 US. 937, 101 S.Ct. 3079, 69 L.Ed.2d 951

(1981). Thus, the Court is principally concerned in

Abramson with the "pass through" issue of whether

information once contained in an exempt document

loses its exempt status when it is recompiled in an

otherwise non-exempt document. Of course, the

question presented in a petitioner’s brief before the

Supreme Court does not operate as a jurisdictional

limit on the Court’s authority to reach a proper

disposition of a case. See Piper Aircraft Co. v.

Reyno, -— U.S. --—-, 102 S.Ct. 252, 261 n.12, 70

L.Ed.2d 252 (1981). Nevertheless, even if the

Court should reach beyond the "pass through" issue

in Abramson and decide that Exemption 7’s

threshold language has no application to FBI

records, that decision would not affect the outcome

of this case. See section III infra.

The Government argues that Abramson does not

foreclose their contention that records held by the

FBI per se satisfy the Exemption 7 threshold.

Appellants’ Brief *415 a""‘24 at 39-41. That

argument is simply untenable. If the panel in

Abramson had accepted the Govemment’s per se

argument, the documents held by the FBI would

have passed the Exemption 7 threshold despite their

lack of law enforcement purpose, and the court

would have had to consider whether the District

Court correctly ruled that Exemption 7(C) justified

nondisclosure. Quite the contrary, the Abramson

court did not reach the Exemption 7(C) question and

reversed the District Court because, failing the

Exemption 7 threshold, the "name check"

summaries were improperly withheld under FOIA.

See Abramson, 658 F.2d at 812. Thus, the

Government’s per se argument is foreclosed by the

plain holding of this court in Abramson.[FN13]

FN13. The two arguments that the Government

makes in an attempt to distinguish Abramson are

wholly unconvincing. First, the Government notes

that three months before the decision in Abramson

this Circuit had stated that the question whether

Exemption 7 applies to documents of a law

enforcement agency not compiled pursuant to any

law enforcement purpose was an open issue in this

Circuit. Lesar v. Department of Justice, 636 F.2d

472, 486 n.83 (D.C.Cir.1980) (citing Irons v. Bell
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and Kuehnert v. FBI ). Based on this observation

the Government argues that the Abramson panel

could not have intended to answer this open

question since it failed to cite Lesar or the decisions

of other Circuits in its written opinion. Appellants'

Brief at 39—40. However, to contend that the issues

a court decides are determined by the cases it fails

to cite is absurd. Second, the Government argues

that Abramson decided a different question than the

one it now presents about the Exemption 7

threshold criterion. The Government observes that

the Abramson panel decided the "pass through“

question and that this issue is the one now pending

before the Supreme Court. See note 12 supra.

While this Circuit did decide the "pass through"

question in Abramson, that was not the only issue

presented. In fact, Abramson’s brief in this court

stated: The issue is whether the court and/or the

government can withhold documents under any

subpart of Section b(7) after a court has ruled that

there was no law enforcement purpose with respect

to the compilation of documents being withheld.

Brief for Appellant at 14, Abramson v. FBI, 658

F.2d 806 (D.C.Cir.1980). The Supreme Court’s

review of only a single issue (in fact, the only issue

pursued by the Government) does not deny the

presence of others in this court‘s decision in the

case. Notably, the Government has made no

attempt to reconcile its per se argument in this case

with either the language or the holding in

Abramson.

The three—pronged test for Exemption 7 claims

that the Abramson opinion sets out, 658 F.2d at

811-12, follows from the plain meaning of the

statute, [FN14] is consistent with *416 **25 this

Circuit’s judicial interpretations of Exemption 7

both before and after the 1974 amendments,[FN 15]

and was even adopted as the appropriate

interpretation of the exemption in the Attorney

General’s Memorandum on the 1974

Amendments.[FN16] If the Government is now

suggesting that arguments of public policy require

that FOIA be rewritten, those arguments should be

directed not to us, but to the Congress. [FN17] We

continue to hold that federal agencies, including the

FBI, must meet the threshold requirements of

Exemption 7 before they may withhold requested

documents on the basis of any of its subparts.

FN14. As we recently noted, "(r)esoxt to the

legislative history of a statutory provision is not
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necessary when the meaning of the provision is

plain from its language." Crooker v. Bureau of

Alcohol, Tobacco & Firearms, 670 F.2d 1051,

1056 (D.C.Cir.1981) (en banc); accord, NLRB v.

Robbins Tire & Rubber Co., 437 U.S. 214, 223, 98

S.Ct. 2311, 2317, 57 L.Ed.2d 159 (1978). Even if

we look beyond the statutory language to the

legislative history, we find the Govemment’s

arguments unconvincing. The Government cites

occasions in the legislative history in which the

FBI’s investigatory files are mentioned as examples

of material covered by Exemption 7. Appellants’

Brief at 30-34. This is not surprising, since the

FBI’s investigatory records are typically compiled

for a law enforcement purpose, and since there is

perhaps no better example of the usual application

of Exemption 7. "No reference to the FBI or any

other particular agency appears in the Act itself,

however, and there is no indication that any agency

is to be treated differently from another with respect

to the (b)(7) exemption." Note, The Investigatory

Files Exemption to the FOIA: The D. C. Circuit

Abandons Bristol—Myers, 42 Geo.Wash.L.Rev. 869,

874 (1974) (footnote omitted). Moreover, the

Government has not cited and we have not found

any direct suggestion in the legislative history that

FBI records generated without any law enforcement

purpose may be withheld under Exemption 7. The

Government’s legislative history argument-that

Congress meant to describe FBI files by the

threshold language of Exemption 7 rather than to

limit the FBI’s access to the exemption-further loses

credibility on a close reading of the history. In

1973 committee hearings, for example, Assistant

Attorney General Robert G. Dixon, Jr. of the

Department of Justice Office of Legal Counsel

suggested amending Exemption 7 to expand its

reach: "If the act is to be amended, perhaps the

time has come to put in an exemption expressly

covering the files of the FBI and other Federal

investigators working with the FBI." Hearings on

HR. 5425 and HR. 4960 Before a Subcomm. of

the House Comm. on Government Operations, 93d

Cong., 1st Sess. 152 (1973). In 1974, of course,

Congress did amend Exemption 7, but it did not

expand the exemption’s coverage as desired by

Assistant Attorney General Dixon. In this case the

Department of Justice now argues, without any

explanation of Dixon’s remarks, that Exemption 7

means exactly what Assistant Attorney General

Dixon suggested and what Congress never enacted.

We are unpersuaded.
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FN15. See, e.g., Lesar v. Department of Justice,

636 F.2d 472, 486-87 (D.C.Cir.1980); Weissman

v. CIA, 565 F.2d 692, 694—96 (D.C.Cir.1977);

Rural Hous. Alliance v. Department of Agriculture,

498 F.2d 73, 79-82 (D.C.Cir.1974); Weisberg v.

Department of Justice, 489 F.2d 1195, 1198, 1202

(D.C.Cir.1973) (en banc), cert. denied, 416 U.S.

993, 94 S.Ct. 2405, 40 L.Ed.2d 772 (1974). See

also Demetracopoulos v. FBI, 510 F.Supp. 529,

531-32 (D.D.C.1981); Fonda v. CIA, 434 F.Supp.

498, 506—07 (D.D.C.1977).

FN16. See note 10 supra.

FN17. The First Circuit in Irons noted that there

were "strong policy reasons" for accepting the

Government’s per se argument for FBI documents.

Irons v. Bell, 596 F.2d 468, 474 (1st Cir. 1979).

To the extent that the First Circuit reached its result

based on arguments of public policy, we must

respectfully disagree with its approach. This

Circuit has consistently held that whether any

government document should be disclosed or

protected against disclosure is a matter of public

policy for legislative determination. It is not for

this court to rewrite a statute. Crooker v. Bureau

of Alcohol, Tobacco & Firearms, 670 F.2d 1051,

1066-1067, 1075 (D.C.Cir.1981) (en bane).

B. The Definition of the Exemption 7 Threshold

Test for Law Enforcement Agencies

Our conclusion that a threshold test exists for the

application of FOIA Exemption 7 to documents held

by law enforcement agencies is, however, only the

beginning of our inquiry. The resolution of this

case necessarily requires the expression of that

threshold test and its application to the

COINTELPRO documents presented here.[FN18]

FN18. The panel in Abramson was not required by

the facts of that case to enunciate a test for the

Exemption 7 threshold and did not attempt to do so.

The District Court in that case declared that "there

has been absolutely no showing that these particular

records were compiled for law enforcement

purposes." Abramson v. FBI, Civ. No. 77—2206,

Order at 2 (D.D.C. Nov. 30, 1979), quoted in

Abramson v. FBI, 658 F.2d 806, 811

(D.C.Cir.1980). The Government did not contest

that conclusion on appeal, Brief for Appellees at 8

n.5, Abramson v. FBI, 658 F.2d 806, 811
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(D.C.Cir.1980), and did not pursue that issue after

the panel’s decision. Petition for Rehearing and

Suggestion for Rehearing en banc at 2 n.1, 4 n.5,

Abramson v. FBI, 658 F.2d 806 (D.C.Cir.1980).

1. The Deference Accorded Law Enforcement

Agencies Claiming a "Law Enforcement Purpose"

(3) While FOIA makes no distinction on its face

between agencies whose principal function is

criminal law enforcement and agencies with both

law enforcement and administrative functions, it

would be unnecessarily wooden to treat both groups

identically when they claim Exemption 7 as a basis

for withholding. In fact, courts often accord

different treatment to Exemption 7 claims from

different agencies. E.g., Church of Scientology v.

Department of the Army, 611 F.2d 738, 748 (9th

Cir. 1979); Irons v. Bell, 596 F.2d 468, 473 (lst

Cir. 1979); Ramo v. Department of the Navy, 487

F.Supp. 127, 130-31 (N.D.Ca1.1979), appeal

docketed, No. 79-4791 (9th Cir. Aug. 6, 1981)

(submission vacated pending Supreme Court

decision in FBI v. Abramson ); see Note, FOIA

Exemption 7 and Broader Disclosure of Unlawful

FBI Investigations, 65 Minn.L.Rev. 1139, 1145-49

(1981). This judicial development, most often

taking the form of more exacting scrutiny of

Exemption 7 claims by agencies whose principal

function is not law enforcement, is well-grounded in

congressional purpose, common *417 "‘26 sense,

and notions of judicial economy.[FN19] Three

related justifications for the differential review can

be posited.

FN19. The different treatment accorded to criminal

law enforcement agencies under the Exemption 7

threshold is not inconsistent with our rejection of

the Government’s suggested per se approach for

these agencies’ Exemption 7 claims. The per se

approach would totally eliminate any threshold

requirement for criminal law enforcement agencies

and make a mockery of the plain wording of the

exemption. In contrast, treating law enforcement

and mixed-function agencies differently under

Exemption 7 does not judicially erase words from

the statute.

First, Congress amended Exemption 7 of FOIA in

1974 in response to a series of decisions by this

Circuit that had interpreted the exemption

rigidly.[FN20] These decisions, if left to stand,
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threatened to exempt large portions of agency files

whenever a label of "law enforcement purpose" and

"investigatory file" could be attached to agency

records.[FN21] In the view of the Congress, this

result would have substantially undercut the Act’s

disclosure requirements, especially in the context of

agencies with both general administrative and law

enforcement functions. Congress’ amendment of

Exemption 7 in 1974 was intended to overrule those

judicial decisions and, therefore, evinced in part an

intent that the exemption not be read too broadly in

its application to agencies with general

administrative and regulatory functions. [FN22]

FN20. A brief exchange on the Senate floor

between Senator Kennedy, the Floor Manager of

the FOIA Amendments, and Senator Hart, the

sponsor of the amendment to Exemption 7,

identified the decisions as Weisberg v. Department

of Justice, 489 F.2d 1195 (D.C.Cir.1973) (en

banc), cert. denied, 416 U.S. 993, 94 S.Ct. 2405,

40 L.Ed.2d 772 (1974); Aspin v. Department of

Defense, 491 F.2d 24 (D.C.Cir.l973); Ditlow v.

Brinegar, 494 F.2d 1073 (D.C.Cir.) (per curiam),

cert. denied, 419 U.S. 974, 95 S.Ct. 238, 42

L.Ed.2d 188 (1974); and Center for Nat’l Policy

Review on Race and Urban Issues v. Weinberger,

502 F.2d 370 (D.C.Cir.1974). 120 Cong.Rec.

17,039-40 (1974), reprinted in 1975 Source Book,

supra note 10, at 349.

FN21. On the floor of the Senate Senator Hart

quoted from Center for Nat’l Policy Review on

Race and Urban Issues v. Weinberger, 502 F.2d

370, 372 (D.C.Cir.1974) (footnote omitted): Recent

decisions of this court construing exemption 7 have

considerably narrowed the scope of our inquiry.

The sole question before us is whether the materials

in question are "investigatory files compiled for law

enforcement purposes." Should we answer that

question in the affirmative, our role is "at an end.“

See 120 Cong.Rec. 17,034 (1974), reprinted in

1975 Source Book, supra note 10, at 335—36.

FN22. In a Memorandum Letter inserted in the

Congressional Record, Senator Hart sought to

relieve opposing Senators‘ concerns about his

proposed amendment’s effect on the FBI and

identified his primary concern as the unnecessary

withholding of information by other regulatory

agencies. Thus, my amendment more than

adequately safeguards against any problem which

might be raised for the (Federal) Bureau (of

Investigation). The point is that the "law

enforcement" exemption has been broadly construed

to include any investigation by a government

agency of a federally funded or monitored activity.

The courts only require that the investigation might

result in some government "sanction" such as a

cutoff of funds-and not necessarily a prosecution.

The investigations of auto defects, harmful

children’s toys, or federally-assisted hospitals could

all be hidden completely from public view, and

from criticism of government inaction or favoritism,

unless my amendment is adopted. This is the

danger which the ABA proposal seeks to correct.

These are rarely FBI investigations. 120

Cong.Rec. 17,040 (1974), reprinted in 1975 Source

Book, supra note 10, at 351. See also 120

Cong.Rec. 36,626 (1974), reprinted in 1975 Source

Book, supra note 10, at 413—14 (remarks of Rep.

Reid).

Second, in its 1974 amendment to Exemption 7,

Congress set out six subparts to the exemption

representing the potential harms that it believed

justified nondisclosure of government investigatory

records. These subparts, perhaps predictably, apply

more extensively in criminal than in civil law

enforcement. [FN23] Thus, the language of the

exemption itself suggests a greater congressional

concern with the secrecy of documents *418 **27

held by agencies, such as the FBI, principally

committed to criminal law enforcement. [EN24]

FN23. The language of FOIA Exemption 7 is set

out in note 2 supra. Exemption 7(D), for example,

explicitly allows more information to be withheld

from documents compiled in the course of a

criminal investigation than in a civil investigation,

and Exemption 7(F), which seeks to protect law

enforcement personnel, has more obvious

application in the criminal context.

FN24. The Conference Committee on the 1974

amendments added to Exemption 7(D) the language

that allows all information from a confidential

source as well as the source’s identity to be

withheld in the case of criminal and lawful national

security investigations. See note 39 infra. It also

added Exemption 7(F), which exempts information

that might endanger law enforcement personnel.

These changes were made "to accommodate

unusual requirements of some agencies such as the
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Federal Bureau of Investigation," 120 Cong.Rec.

34,162 (1974), reprinted in 1975 Source Book,

supra note 10, at 378 (remarks of Rep. Moorhead,

House Floor Manager), in response to concerns

expressed by President Ford. See Letter from

President Ford to Senator Kennedy (Aug. 20,

1974), and Letter from Senator Kennedy and

Representative Moorhead to President Ford (Sept.

23, 1974), reprinted in 120 Cong.Rec. 33,158—59

(1974), and 1975 Source Book, supra note 10, at

368-72; H.R.Rep.No.1380, 93d Cong., 2d Sess.

12—13 (1974) (Conference Report), reprinted in

1975 Source Book, supra note 10, at 229-30. The

Congress’ special concern for criminal law

enforcement agencies was similarly expressed in

other passages from the legislative history of the

1974 FOIA amendments. See, e.g., note 22 supra.

Third, courts can usually assume that government

agencies act within the scope of their legislated

authority. This assumption is not the product of

wishful judicial thinking, but instead results from

our observations over time that, despite occasional

and regrettable lapses, government agencies

typically go about their intended business. This

experience has specific application to the court’s

consideration of FOIA Exemption 7 claims by

different types of federal agencies.

(4) On the one hand, the assumption that a mixed-

function agency is acting within the scope of its

authority tells a court nothing about whether it has

met the Exemption 7 threshold requirement of a

"law enforcement purpose." Law enforcement,

indeed, is often one of such an agency’s proper

functions, but other functions are also a major part

of the agency’s day-to—day business. Thus, a court

must scrutinize with some skepticism the particular

purpose claimed for disputed documents redacted

under FOIA Exemption 7. Ramo v. Department of

the Navy, 487 F.Supp. 127, 131 (N.D.Cal.1979),

appeal docketed, No. 79-4791 (9th Cir. Aug. 6,

1981) (submission vacated pending Supreme Court

decision in FBI v. Abramson ). If courts accept a

mixed-function agency’s claims of "law enforcement

purpose" without thoughtful consideration, the

excessive withholding of agency records which

Congress denounced and sought to avoid with the

1974 amendments might well result.

(5) On the other hand, the generally accurate

assumption that federal agencies act within their
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legislated purposes implies that an agency whose

principal mission is criminal law enforcement will

more often than not satisfy the Exemption 7

threshold criterion.[FN25] Thus, a court can accept

less exacting proof from such an agency that the

purpose underlying disputed documents is law

enforcement. This less exacting judicial scrutiny of

a criminal law enforcement agency’s purpose in the

context of the FOIA Exemption 7 threshold is

further bolstered by Congress’ concern that

inadvertent disclosure of criminal investigations,

information sources, or enforcement techniques

might cause serious harm to the legitimate interests

of law enforcement agencies. [FN26]

FN25. The FBI is certainly one of the most obvious

examples of such an agency. See 28 U.S.C. ss

531-537 (1976).

FN26. In support of Senator Hart’s floor

amendment that eventually became Exemption 7,

Senator Kennedy commented: "(i)t seems to be that

the amendment itself has considerable sensitivity

built in to protect against the invasion of privacy,

and to protect the identities of informants, and most

generally to protect the legitimate interests of a law

enforcement agency to conduct (a criminal)

investigation ...." 120 Cong.Rec. 17,040 (1974),

reprinted in 1975 Source Book, supra note 10, at

350.

Thus, we conclude that a court may apply a more

deferential attitude toward the claims of "law

enforcement purpose" made by a criminal law

enforcement agency. The result of this conclusion is

that our prior precedent identifying the standard for

ascertaining law enforcement purpose vel *419 “‘28

non of general regulatory and administrative

agencies, while instructive, is not necessarily

determinative of the issue for criminal law

enforcement agencies. These specialized agencies

require a separate standard ofjudicial review.

2. The "Law Enforcement Purpose" of Law

Enforcement Agencies

On one of the few occasions that required this

Circuit to ascertain the presence or absence of a

"law enforcement purpose" for FOIA Exemption 7,

in a case involving a mixed-function agency, the

court drew a line between general agency oversight

(including program monitoring) and agency
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investigations specifically directed at allegedly

illegal activity. Rural Housing Alliance v.

Department of Agriculture, 498 F.2d 73, 81-82

(D.C.Cir.1974).[FN27] At issue in Rural Housing

Alliance was the disclosure of portions of a report

by the Department of Agriculture’s Inspector

General regarding allegations of governmental

housing discrimination in Florida. In expressing the

"law enforcement purpose" test for the District

Court to apply on remand, the court identified law

enforcement investigations as "investigations which

focus directly on specifically alleged illegal acts,

illegal acts of particular identified officials, acts

which could, if proved, result in civil or criminal

sanctions." Id. at 81 (footnote omitted). The panel

further stated: "The purpose of the ’investigatory

files’ is thus the crucial factor.... If the purpose of

the investigation was an inquiry as to an

identifiable possible violation of law, then such

inquiry would have been ’for law enforcement

purposes’ whether the individual were a private

citizen or a government employee." Id. at

82.[FN28]

FN27. While Rural Housing Alliance is of the same

vintage as the four decisions of this Circuit that

Congress overruled with the 1974 amendment of

Exemption 7, see note 20 supra and accompanying

text, it has retained its precedential value.

Congress did not change the "law enforcement

purpose" language in Exemption 7 that was the

subject of Rural Housing Alliance ; instead

Congress codified the exemption’s policy concerns

so that once a law enforcement purpose was found,

the judicial inquiry was not "at an end." See note

21 supra.

FN28. This means of distinguishing investigations

for law enforcement purposes from more routine

oversight and monitoring has been termed the

"special intensity" test. See, e.g., Gregory v.

FDIC, 470 F.Supp. 1329, 1333-34 (D.D.C.1979),

rev’d on other grounds, 631 F.2d 896

(D.C.Cir.1980) (per curiam); Note, FOIA

Exemption 7 and Broader Disclosure of Unlawful

FBI Investigations, 65 Minn.L.Rev. 1139, 1147

(1981).

Because we believe that a court may apply a more

deferential standard with respect to claims of "law

enforcement purpose" made by a criminal law

enforcement agency, the test enunciated in Rural

Page 12

Housing is not adequate to dispose of the question at

issue here. We must, therefore, consider alternative

tests suggested by other courts.

The various courts that have rejected the per se

argument, i.e., that all law enforcement agency files

manifest a law enforcement purpose, have, quite

naturally, each phrased their tests in slightly

different language. For example, Judge Weinfeld

has opined: "The appropriate test is whether the

records indicate that the agency was gathering

information with the good faith belief that the

subject may violate or has violated federal law, or

was merely monitoring the subject for purposes

unrelated to enforcement of federal law." Lamont v.

Department of Justice, 475 F.Supp. 761, 773

(S.D.N.Y.1979) (footnote omitted). The Northern

District of California announced "a liberal test that

would require that the FBI show a sufficient

connection between the conduct of the investigation

and legitimate concerns for maintaining national

security or preventing criminal activity." Ramo v.

Department of the Navy, 487 F.Supp. 127, 131

(N.D.Cal.1979), appeal docketed, No. 79-4791 (9th

Cir. Aug. 6, 1981) (submission vacated pending

Supreme Court decision in FBI v. Abramson

).[FN29] *420 “29 Shortly after the decision in

Ramo, the Ninth Circuit stated that: "An agency

which has a clear law enforcement mandate, such as

the FBI, need only establish a ’rational nexus’

between enforcement of a federal law and the

document for which an exemption is claim ."

Church of Scientology v. Department of Defense,

611 F.2d 738, 748 (9th Cir. 1979).[FN30] Chief

Judge Peckham interpreted the language from

Church of Scientology as requiring "that an agency

with a clear law enforcement purpose need only

be held to a minimal showing that the activity which

generated the documents was related to the agency’s

function." Dunaway v. Webster, 519 F.Supp. 1059,

1076 (N.D.Cal.1981). Finally, Judge Weinfeld has

tersely commented: "To meet this requirement an

agency must demonstrate at least ’a colorable claim

of a rational nexus’ between activities being

investigated and violations of federal law." Malizia

v. Department of Justice, 519 F.Supp. 338, 347

(S.D.N.Y. 1981) (footnote omitted).[FN31]

FN29. The Court in Ramo apparently was willing

to go further than some other courts have in

discarding the "special intensity" test’s requirement

of a specific, alleged violation or a particular,
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suspected person. "To invoke the exemption, the

(FBI) need not show that the files reflect a specific

suspected violation of the law; however, it must

show that the investigation was based on some

legitimate law enforcement purpose." 487 F.Supp.

at 131.

FN30. While the language from Church of

Scientology quoted above clearly requires some

Exemption 7 threshold test, even for FBI

documents, the Government has cited a footnote

from the same page of the opinion which suggests

that the Ninth Circuit accepted the per se approach

of Irons v. Bell and Kuehnert v. FBI. The footnote

states in part: "Koch, however, is not persuasive

because the agency involved was the FBI, for

whom (sic) a separate showing of ’law enforcement

purpose’ is unnecessary." 611 F.2d at 748 n.5. As

did the court in Dunaway v. Webster, 519 F.Supp.

1059, 1075-76 (N.D.Cal.1981), we interpret this

apparent inconsistency in favor of the textual

language.

FN31. Ironically, the language most ofien cited or

quoted as part of the appropriate test for measuring

the law enforcement purpose of a law enforcement

agency-"a colorable claim of a rational nexus

between the organizations and activities being

investigated and violations of federal laws"-

originated in Irons v. Bell, 596 F.2d 468, 472 (1st

Cir. 1979). When the documents presented in Irons

failed to meet even this threshold test, the First

Circuit concluded that a criminal law enforcement

agency need not meet any threshold requirement in

order to avail itself of Exemption 7‘s subparts. Id.

at 474. For the reasons noted above, we reject this

position of the First Circuit as patently inconsistent

with Exemption 7.

(6) As we read these various tests, however

phrased, and consider the applicable language of

FOIA (and the related legislative history), it appears

inescapable to us that there are two critical

conditions that must be met for a law enforcement

agency to pass the Exemption 7 threshold. First,

the agency‘s investigatory activities that give rise to

the documents sought must be related to the

enforcement of federal laws or to the maintenance of

national security. To satisfy this requirement of a

"nexus," the agency should be able to identify a

particular individual or a particular incident as the

object of its investigation and the connection

Page 13

between that individual or incident and a possible

security risk or violation of federal law. The

possible violation or security risk is necessary to

establish that the agency acted within its principal

function of law enforcement, rather than merely

engaging in a general monitoring of private

individuals’ activities. While Congress intended

that "law enforcement purpose“ be broadly

construed,[FN32] it was not meant to include

investigatory activities wholly unrelated to law

enforcement agencies’ legislated functions of

preventing risks to the national security and

violations of the criminal *421 **30 laws and of

apprehending those who do violate the laws. See

Lamont v. Department of Justice, 475 F.Supp. 761,

774-76 (S.D.N.Y.1979) (seventeen years of

generalized monitoring unrelated to law

enforcement).

FN32. The Exemption 7 "law enforcement

purpose" includes both civil and criminal

investigations and proceedings within its scope.

See, e.g., Rural Hous. Alliance v. Department of

Agriculture, 498 F.2d 73, 81 & n.46

(D.C.Cir.1974). Exemption 7(D)’s reference to

"lawful national security

investigation(s)" makes clear that it also extends

intelligence

beyond typical civil and criminal law enforcement.

The Conference Report on the 1974 FOIA

amendments commented: "(N)ational security" is to

be strictly construed to refer to military security,

national defense, or foreign policy. The term

"intelligence" in section 552(b)(7)(D) is intended to

apply to positive intelligence-gathering activities,

counter-intelligence activities, and background

security investigations by governmental units which

have authority to conduct such functions.

H.R.Rep.No.1380, 93d Cong, 2d Sess. 13 (1974),

reprinted in 1975 Source Book, supra note 10, at

230. See Stein v. Department of Justice, 662 F.2d

1245, 1260-61 (7th Cir. 1981).

Second, the nexus between the investigation and

one of the agency’s law enforcement duties must be

based on information sufficient to support at least "a

colorable claim" of its rationality. This second

condition is deferential to the particular problems of

a criminal law enforcement agency. Such an

agency, in order to carry out its functions, often

must act upon unverified tips and suspicions based

upon mere tidbits of information. A court,

therefore, should be hesitant to second-guess a law
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enforcement agency’s decision to investigate if there

is a plausible basis for its decision. Nor is it

necessary for the investigation to lead to a criminal

prosecution or other enforcement proceeding in

order to satisfy the "law enforcement purpose"

criterion. E.g., Bast v. Department of Justice, 665

F.2d 1251, 1254 (D.C.Cir.1981); Rural Housing

Alliance v. Department of Agriculture, 498 F.2d

73, 82 n.48 (D.C.Cir.1974); cf. Founding Church

of Scientology, Inc. v. Regan, 670 F.2d 1158, 1161

(D.C.Cir.1981) (enforcement proceeding not

required for operation of Exemption 7(D)).[FN33]

Of course, the agency‘s basis for the claimed

connection between the object of the investigation

and the asserted law enforcement duty cannot be

pretextual or wholly unbelievable. See Abramson v.

FBI, 658 F.2d 806, 811 (D.C.Cir.1980), cert.

granted, 452 U.S. 937, 101 S.Ct. 3079, 69 L.Ed.2d

951 (1981) (asserting appointment functions of

Nixon White House as basis for "name checks" of

individuals prominently associated with liberal

causes).

FN33. We believe that the Third Circuit’s

conclusion that " ‘law enforcement purposes’ must

relate to some type of enforcement proceeding, and

one that is pending," Committee on Masonic Homes

v. NLRB, 556 F.2d 214, 219 (3d Cir. 1977)

(footnote omitted), has no application to an agency

whose principal function is criminal law

enforcement. Therefore, we also dismiss the First

Circuit's concern, expressed in Irons v. Bell, 596

F.2d 468, 474 (1st Cir. 1979), that the need to

shield legitimate law enforcement efforts from

harmful FOIA disclosures might lead to frivolous

prosecutions.

Thus, while our measure of a criminal law

enforcement agency’s "law enforcement purpose" is

necessarily deferential, in recognition of the realities

of these agencies’ duties and the importance of their

functions, it is not vacuous. In order to pass the

FOIA Exemption 7 threshold, such an agency must

establish that its investigatory activities are

realistically based on a legitimate concern that

federal laws have been or may be violated or that

national security may be breached. Either of these

concerns must have some plausible basis and have a

rational connection to the object of the agency’s

investigation.

III. APPLICATION OF THE EXEMPTION 7
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THRESHOLD IN THIS CASE

In this case the FBI averted that all of the records

responsive to Pratt’s FOIA request were

"investigatory records compiled for law enforcement

purposes. " Affidavit of David S. Byerly at 7—10, 35

(Nov. 21, 1979), reprinted in Jt.App. at 79-82, 111.

The District Court accepted this statement of

purpose for all of the documents in the original

production except for nine COINTELPRO

documents, which it held "cannot reasonably be

considered or interpreted as generated through any

legitimate law enforcement purpose." Pratt v.

Webster, 508 F.Supp. 751, 761 (D.D.C.1981).

The District Court’s February 13 Order led to the

inclusion of sixteen additional COINTELPRO

documents in this litigation, all of which had

previously been identified during the field office

search requested by Congressman

McCloskey.[FN34] The District Court similarly

concluded that none of these COINTELPRO

documents satisfied the Exemption 7 threshold.

With the exception of two passages deleted under

Exemption 6 as "clearly unwarranted invasions of

personal privacy," [FN35] the District Court

ordered that *422 “31 all twenty-five

COINTELPRO documents be released in their

entirety. With all respect for the District Court’s

otherwise exemplary handling of this case, we must

disagree.

FN34. See note 6 and accompanying text supra.

FN35. See text at notes 7-8 supra.

At the outset, it is clear that the District Court

singled out this handful of documents only because

they were designated as "COINTELPRO"

documents. See id. Document 22, labeled as a

COINTELPRO document, was the only document

found to lack a law enforcement purpose out of a

particular file of 156 documents. This entire file

was a national security file generated by an

investigation "instituted as a result of the FBI

receiving information that (Pratt) was engaged in

activities which could involve a violation of" 18

U.S.C. ss 2383-2385 (1976), Affidavit of David S.

Byerly at 8 (Nov. 21, 1979), reprinted in Jt.App. at

80. Documents 519 to 524 include eight

documents, see note 8 supra, out of more than 400

referring to Pratt that were collected from

investigatory files of other individuals or
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organizations by means of the FBI’s “see" or cross

references. The FBI averred that "(a)ll ’see’

reference documents herein are investigatory records

compiled for law enforcement purposes and were

collected in the course of lawful national security

investigations or other mandated investigations

imposed by law." Affidavit of David S. Byerly at

35 (Nov. 21, 1979), reprinted in Jt.App. at 111.

The District Court accepted the FBI’s claim of law

enforcement purpose for all of these documents

except for the eight bearing the appellation

"COINTELPRO." Pratt v. Webster, 508 F.Supp. at

759-61.

(7) We recognize, of course, that Exemption 7

refers to "records" rather than files, 5 U.S.C. s

552(b)(7) (1976), and that the location of a non—

exempt document in an investigatory file does not

necessarily make that document exempt from

FOIA’s disclosure requirements. See 5 U.S.C. s

552(b) (1976). We believe, however, that the

District Court distinguished these nine documents

from the other documents contained in the same files

not on the FOIA grounds of law enforcement

purpose, but on the grounds of law enforcement

method.

(8) The FBI’s Counter-Intelligence Program has

been the subject of congressional inquiry, see

Church Committee Report, note 3 supra, and of

individual litigation, see, e.g., Black Panther Party

v. Smith, 661 F.2d 1243 (D.C.Cir.l981); Hobson

v. Wilson, Civ. No. 76-1326 (D.D.C. Dec. 23,

1981) (judgment on verdict to anti-war

demonstrators); Stern v. Richardson, 367 F.Supp.

1316 (D.D.C.]973). Those proceedings have

established that COINTELPRO activities included

the use of questionable, and at times illegal,

methods. The documents at issue in this case also

reveal questionable actions by the FBI to foment

distrust and suspicion and to create and enhance

dissension within the Black Panther Party. See Pratt

v. Webster, 508 F.Supp. at 761; Jt.App. at 104—06,

113-41, 229-83. But whatever we may think of the

FBI’s methods, we cannot conclude therefrom that

the COINTELPRO activities involved in this case

lacked any law enforcement purpose.

The Church Committee Report’s discussion of the

FBI’s actions against the BPP (offered by Pratt as

Exhibit 1 to his May 21, 1981 Memorandum of

Points and Authorities in Opposition to Defendants’
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Motion for Summary Judgment, reprinted in Jt.App.

at 316—34) quoted from a February 1968 FBI

memorandum expanding the agency’s program

against what it termed "black nationalist groups,"

including the BPP. That memorandum described

the program’s goals as follows:

1. Prevent a coalition of militant black nationalist

groups...

2. Prevent the rise of a messiah who could unify

and electrify the militant nationalist movement

Martin Luther King, Stokely Carmichael and

Elijah Muhammad all aspire to this position. . ..

3. Prevent violence on the part of black nationalist

groups....

4. Prevent militant black nationalist groups and

leaders from gaining respectability by discrediting

them...

5. prevent the long-range growth of militant

black nationalist organizations, especially among

youth.

*423 "32 Church Committee Report, supra note 3,

Book III at 187, reprinted in Jt.App. at 316. While

many of the FBI’s goals and methods in its

COINTELPRO activities against the BPP give us

serious pause, we believe that the third goal on this

list-the prevention of violence-establishes that law

enforcement was a "significant aspect" of the FBI’s

overall purpose. See Koch v. Department of

Justice, 376 F.Supp. 313, 315 (D.D.C.1974).

(9) In particular, we believe that the documents at

issue in this case evince law enforcement as a

"significant aspect" of the FBI’s purpose.[FN36]

Document 22 is part of an investigatory file based

on FBI concerns that Pratt might violate three

specific provisions of the Criminal Code. From the

record before us, we cannot conclude that that

concern was implausible or irrational, especially

since the District Court recognized the validity of

that concern with respect to the other 155 documents

in the file. Documents 519 to 524 were all found in

the FBI’s "see" reference files and, according to the

Govemment’s affidavits, were "investigatory

records compiled for law enforcement purposes and

were collected in the course of lawful national

security investigations or other mandated

investigations imposed by law. " Affidavit of David

S. Byerly at 35 (Nov. 21, 1979), reprinted in

Jt.App. at 111. While this affidavit is indeed a

"minimal showing, " it appears sufficient to establish

the FBI’s concern for possible violations or security

risks. See Dunaway v. Webster, 519 F.Supp. 1059,
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1076 (N.D.Ca1.1981). Our conclusion again is

bolstered by the District Court’s acceptance of the

FBI’s law enforcement purpose with respect to all

other "see" reference documents.

FN36. We do not intimate that all COINTELPRO

documents would pass the Exemption 7 threshold,

or even that all COINTELPRO documents

concerning the Black Panther Party would

necessarily meet this test. Those issues simply are

not before us. We are concerned in this case only

with a handful of COINTELPRO documents located

in general investigatory files of the FBI.

Documents COINT-1 to COINT-16 were located

through the FBI’s supplemental search for records

concerning Pratt in the agency’s California field

offices. Several of these COINTELPRO documents

are directly related to the documents disclosed from

the previous search of FBI Headquarters. For

example, document COINT-5 was apparently a

supplement by the Los Angeles office to its

previously dispatched document 520. See Jt.App. at

117-24, 240-41. In addition, the subject matter of

these sixteen COINT documents is often the same as

is found in documents 519 to 524. In short, these

documents, but for their COINTELPRO label, are

indistinguishable from other FBI documents for

which the District Court found a law enforcement

purpose. Moreover, these documents provide

independent support for a claim of law enforcement

purpose. Document COINT-1, for example,

discusses cooperation with the Los Angeles Police

Department in identifying violations of state and

local laws, reports on the arrest of a BPP member

for firearms violations, and identifies Pratt "as a

possible bomb suspect. " Jt.App. at 229-30.

(10) Thus, we conclude that the District Court

incorrectly distinguished COINTELPRO documents

from other documents for which it found a law

enforcement purpose. While the methods frequently

used by the FBI in its COINTELPRO activities offer

a ready distinction from more typical means of law

enforcement, FOIA Exemption 7 refers to purposes

rather than to methods. Because law enforcement

was a significant aspect of the FBI’s purpose, we

conclude that the District Court erred in holding that

these documents failed to pass the Exemption 7

threshold. Accordingly, we reverse its holding in

this regard.[FN37]

FN37. In defense of the District Court’s decision,

Pratt raises an issue not addressed by the court

below. He contends that the COINTELPRO

documents are not “investigatory records" and

therefore fail to meet the Exemption 7 threshold

criterion on this ground. Appellee’s Brief at 19-27.

Pratt takes an unusually narrow view of the

meaning of "investigatory records," however, and

his view was not shared by Congress. The

Conference Report on the 1974 FOIA amendments

noted that the term "intelligence" in Exemption 7(D)

“is intended to apply to positive intelligence-

gathering activities, counter—intelligence activities,

and background security investigations by

governmental units which have authority to conduct

such functions." H.R.Rep.No.1380, 93d Cong, 2d

Sess. 13 (1974) (Conference Report), reprinted in

1975 Source Book, supra note 10, at 230.

Exemption 7(D), of course, is operable only when a

document satisfies both parts of the threshold and

part 7(D) itself. Hence, Congress’ definition of

"intelligence" necessarily implies that the term

"investigatory records" includes within its scope

records generated by positive intelligence-gathering

and counter-intelligence, as well as by a more

typical criminal investigation. On this basis we

conclude that the COINTELPRO documents at issue

in this appeal, like the documents which surrounded

them in the FBI‘s files, are "investigatory records"

within the meaning of the Exemption 7 threshold.

*424 “33 Our conclusion that the twenty

COINTELPRO documents at issue in this appeal

[FN38] meet the Exemption 7 threshold criterion

requires us to return the case to the District Court.

On remand the District Court must determine

whether the withholding of portions of the contested

documents, which the Government seeks on the

basis of Exemptions 7(C) and 7(D),[FN39] is

justified.[FN40]

FN38. See note 8 supra.

FN39. Exemption 7(D) allows the deletion of the

name of a confidential source and any information

that would disclose the identity of a confidential

source whenever a document is an "investigatory

record ( ) compiled for law enforcement purposes."

If the record was "compiled by a criminal law

enforcement authority in the course of a criminal

investigation, or by an agency conducting a lawful

national security intelligence investigation,"
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Exemption 7(D) also allows the withholding of

"confidential information furnished only by the

confidential source." 5 U.S.C. s 552(b)(7)(D)

(1976); see Radowich v. United States Attorney,

658 F.2d 957, 959 (4th Cir. 1981); Duffin v.

Carlson, 636 F.2d 709, 712 (D.C.Cir.1980)

(distinguishing two clauses of Exemption 7(D)).

These additional requirements are more exacting

than the threshold requirement of "law enforcement

purpose," Dunaway v. Webster, 519 F.Supp. 1059,

1076, 1080 (N.D.Cal.1981), and, in the case of a

national security intelligence investigation, may

require a determination of the lawfulness of the

investigation’s methods. See H.R.Rep.No.1380,

93d Cong., 2d Sess. 13 (1974) (Conference

Report), reprinted in 1975 Source Book, supra note

10, at 230; 120 Cong.Rec. 34,167 (1974), reprinted

in 1975 Source Book, supra note 10, at 391—92

(colloquy of Rep. Horton and Rep. Moorhead). We

leave these issues for the District Court to consider

on remand.

FN40. Our disposition of this case on Exemption 7

grounds makes it unnecessary for us to consider the

Govemment’s Exemption 6 claims. The

Government has asserted Exemption 7(C) or

Exemption 7(D) or both as a basis for the deletions

from each of the thirteen documents for which it

also asserts Exemption 6. Because everything that

can be withheld on the basis of Exemption 6 as "a

clearly unwarranted invasion of personal privacy"

can also be withheld on the basis of 7(C) (if the

threshold is met) as "an unwarranted invasion of

personal privacy," Exemption 6’s application would

not allow the deletion of any additional information

from these COINTELPRO documents.

IV. CONCLUSION

Because of public interest in the effective

disclosure of malfeasance by government agencies,

we feel compelled to add a few words about the

practical effect of our decision and about the means

for redress of any alleged wrongs committed by

federal agencies.

(11) FOIA requires disclosure of government

records to the fullest extent possible and allows the

withholding of only so much of the document as fits

squarely within an enumerated exemption. In this

case, for example, the Government primarily seeks

only to delete the names of its FBI Special Agents
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and the identities of its confidential sources; the

FBI’s plans to increase discord within the Black

Panther Party and to discredit its leaders have been

revealed. The public’s interest in the disclosure of

government malfeasance is therefore not defeated by

the FOIA exemptions or by our interpretation in this

case of the reach of one of them.

Of course, nothing we say or hold represents our

approval of the measures attributed to the FBI’s

Counter-Intelligence Program by the Church

Committee Report, note 3 supra. The use of

government force and deception to quash lawful

political dissent and expression is antithetical to a

democratic society. Where substantiated, we find

these actions reprehensible.

(12) The proper and most effective means of

redress for these actions, however, is not a FOIA

action. While a suit under the Freedom of

Information Act is an important mechanism for

discovering the malfeasance of government

agencies, see, e. g., Stern v. Richardson, 367

F.Supp. 1316 (D.D.C.1973) (disclosing existence of

COINTELPRO), it can do no more than reveal these

actions. FOIA is thus a useful supplement to, but

not a substitute for, private damage actions by

aggrieved individuals and political action by

concerned citizens and their representatives. The

Church Committee Report is a prime example of the

latter, and *425 **34 a recent case in the District

Court for the District of Columbia exemplifies the

former, Hobson v. Wilson, Civ. No. 76-1326

(D.D.C. Dec. 23, 1981).[FN41] Our holding in

this case in no way limits access to either of these

remedies.[FN42]

FN41. In Hobson a jury awarded more than

$700,000 to seven community activists and an anti-

war organization that had sued the FBI and the

District of Columbia Police Department for illegal

harassment and surveillance under COINTELPRO.

See Jury Awards $711,937.50 to Demonstrators,

Washington Post, Dec. 24, 1981, at 1, col. 3.

FN42. Although he does not disagree with the

views expressed in the last two paragraphs of this

section IV, Judge Robb believes the expression of

these views is unnecessary to the decision.

V. DISPOSITION
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For the foregoing reasons, we hold that the twenty

COINTELPRO documents at issue in this appeal

meet the "law enforcement purpose" criterion of the

FOIA Exemption 7 threshold. As a result, we

reverse the decision of the District Court in this

regard and remand the case to the District Court for

its consideration of the Government’s claims for

nondisclosure under Exemptions 7(C) and 7(D) and

for any other proceedings consistent with this

opinion.

So ordered.

END OF DOCUMENT
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Lenny EPPS, Plaintiff,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

et al., Defendants.

Civ. A. No. 89-84 SSH.

United States District Court,

District of Columbia.

Sept. 15, 1992.

Action was brought under Freedom of Information

Act (FOIA) to compel disclosure of documents

relating to requester’s federal prosecution and

resulting conviction. On motion of United States

Attorney’s Office (USAO) to dismiss complaint and

Federal Bureau of Investigation’s (FBI’s) and Drug

Enforcement Administration’s (DEA’s) motions for

summary judgment, the District Court, Stanley S.

Harris, J., held that: (1) District Court did not have

subject matter jurisdiction over action to compel

USAO to disclose documents, and (2) FBI and DEA

records were exempt from disclosure under FOIA.

Motions granted.

[1] RECORDS Q: 53

3261(53

There are nine exemptions to Freedom of

Information Act’s (FOIA’s) general rule of

disclosure, and burden is on government to show

that requested information which it declines to

produce is exempt. 5 U.S.C.A. § 552.

[1] RECORDS <3): 65

326k65

There are nine exemptions to Freedom of

Information Act’s (FOIA’s) general rule of

disclosure, and burden is on government to show

that requested information which it declines to

produce is exempt. 5 U.S.C.A. §552.

[2] RECORDS (2:: 65

326k65

In determining whether agency has satisfied burden

of showing that requested documents are exempt

from disclosure under Freedom of Information Act

(FOIA), court may rely solely on agency affidavits.

5 U.S.C.A. §552.

[3] RECORDS e.» 52
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326k52

Because primary purpose of Freedom of Information

Act (FOIA) is to allow people to know what their

government is doing, each requester is treated

equally, regardless of his or her reason for

requesting information. 5 U.S.C.A. § 552.

[4] RECORDS (W 63

326k63

District court did not have subject matter

jurisdiction over action to compel United States

Attorney’s Office (USAO) to disclose documents

relating to criminal investigation pursuant to

Freedom of Information Act (FOIA), where direct

request for documents had not been made to USAO.

5 U.S.C.A. §552.

[5] RECORDS Q: 63

326k63

Under the Freedom of Information Act (FOIA),

administrative remedies must be exhausted prior to

judicial review. 5 U.S.C.A. § 552.

[6] RECORDS (2):: 57

326k57

Federal Bureau of Investigation (FBI) records

involving specific payments made by FBI to

nongovemment informants were not "predominantly

internal" and were not protected from disclosure

under Freedom of Information Act (FOIA)

exemption for documents relating solely to internal

personnel records and practices of agency. 5

U.S.C.A. §552(b)(2).

[7] RECORDS @ 60

326k60

Federal Bureau of Investigation (FBI) records

involving specific payments made by FBI to

nongovernment informants were exempt from

disclosure under Freedom of Information Act

(FOIA) exemption for records that would disclose

techniques and procedures for law enforcement

investigations or prosecutions. 5 U.S.C.A. §

552(b)(7)(E).

[8] RECORDS Q: 57

326k57

Internal Drug Enforcement Administration (DEA)

markings and phrases regarding treatment of and

distribution of DEA documents were exempt from

disclosure under Freedom of Information Act

(FOIA) exemption for documents related solely to
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internal personnel rules and practices of agency. 5

U.S.C.A. § 552(b)(2).

[9] RECORDS GP 55

326k55

Information developed by Federal Bureau of

Investigation (FBI) before grand jury, including

identities of witnesses and strategy or direction of

criminal investigation, were exempt from disclosure

under Freedom of Information Act (FOIA)

exemption for documents specifically exempted

from disclosure by statute, in View of rule

prohibiting government attorney from disclosing

grand jury matters. 5 U.S.C.A. § 552(b)(3);

Fed.Rules Cr.Proc.Rule 6(e)(2), 18 U.S.C.A.

[10] RECORDS @3 55

326k55

Information obtained by Federal Bureau of

Investigation (FBI) through interception of wire or

oral communications was exempt from disclosure

under Freedom of Information Act (FOIA). 5

U.S.C.A. § 552(b)(3); 18 U.S.C.A. §§

2511(2)(a)(ii), 2517.

[11] RECORDS <93 57

326k57

Draft affidavit in possession of Federal Bureau of

Investigation (FBI) containing United States

Attorney work product was exempt from disclosure

under Freedom of Information Act (FOIA) as

interagency memorandum which would not be

available to party other than agency in litigation

with agency. 5 U.S.C.A. § 552(b)(5).

[12] RECORDS Q7» 58

326k58

Federal Bureau of Investigation (FBI) autopsy

photographs were not subject to disclosure under

Freedom of Information Act (FOIA) exemption for

disclosures that would constitute clearly

unwarranted invasion of privacy. 5 U.S.C.A. §

552(b)(6).

[13] RECORDS <27 60

326k60

Federal Bureau of Investigation (FBI) felony arrest

records were categorically exempt from disclosure

under Freedom of Information Act (FOIA)

exemption for law enforcement records, the

disclosure of which would constitute unwarranted

invasion of personal privacy. 5 U.S.C.A. §
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552(b)(7)(C).

[14] RECORDS @ 60

326k60

Identities of Federal Bureau of Investigation (FBI)

employees, identities of other federal government

employees, identities or information about third

parties mentioned in FBI investigative files,

identities or information about individuals who were

of investigative interest to FBI, identities or

information about third parties who provided

information to FBI, and identities of state or local

law enforcement personnel were exempt from

disclosure under Freedom of Information Act

(FOIA) exemption for law enforcement records

whose disclosure could be expected to constitute

unwarranted invasion of personal privacy. 5

U.S.C.A. § 552(b)(7)(C).

[15] RECORDS GP 64

326k64

Freedom of Information Act (FOIA) exemption for

law enforcement records whose disclosure would

constitute unwarranted invasion of personal privacy

requires court to balance privacy interests in

nondisclosure against public interest in disclosure.

5 U.S.C.A. § 552(b)(7)(C).

[16] RECORDS (3):: 60

326k60

Federal Bureau of Investigation (FBI) records

concerning identities and information about

confidential sources, and information provided

under assurance of confidentiality, were exempt

from disclosure under Freedom of Information Act

(FOIA) exemption for records or information

compiled for law enforcement purposes to extent

that production could reasonably be expected to

disclose identity of confidential source. 5 U.S.C.A.

§ 552(b)(7)(D)-

[17] RECORDS <12: 60

326k60

Federal Bureau of Investigation (FBI) polygraph

charts and lists of polygraph questions, techniques

used to protect or relocate witnesses, and mechanics

of investigation techniques were exempt from

disclosure under Freedom of Information Act

(FOIA) exemption permitting withholding of

records or information compiled with law

enforcement purposes to extent disclosure would

reveal techniques and procedures for law
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enforcement investigations or prosecutions. 5

U.S.C.A. §552(b)(7)(E).

[18] RECORDS (9):: 60

326k60

Names or initials of Federal Bureau of Investigation

(FBI) employees, other government employees, and

state and local law enforcement officers, together

with names and identities of Drug Enforcement

Administration (DEA) special agents, supervisory

special agents and other law enforcement officers

were exempt from disclosure under Freedom of

Information Act (FOIA) exemption for disclosures

of law enforcement records that could reasonably be

expected to endanger life or physical safety of any

individual, where party requesting records and his

associates had demonstrated violent tendencies. 5

U.S.C.A. § 552(b)(7)(F).

*789 Lenny Epps, pro se.

Claire M. Whitaker, Asst. U.S. Atty., Office of

the U.S. Atty., Washington, D.C., for defendants.

OPINION

STANLEY S. HARRIS, District Judge.

Plaintiff filed suit in January 1989 under the

Freedom of Information Act (FOIA) to compel

disclosure of documents relating to his federal

prosecution and resulting conviction. Defendant

United States Attorney’s Office (USAO) moves to

have plaintiff’s complaint dismissed, and defendants

the Federal Bureau of Investigation (FBI) and the

Drug Enforcement Administration (DEA) seek

summary judgment against plaintiff Epps. Upon

consideration of defendants’ motion, plaintiff’s

opposition, defendants’ reply, and plaintiff’s

surreply, the Court grants the motion of the USAO,

the FBI, and the DEA.

Background

Plaintiff seeks documents relating to a 1986

conviction. He argues that he was wrongly

convicted and that he has a heightened need to

obtain certain government documents to attempt to

prove his innocence. In March of 1988, Epps sent a

FOIA request to the Department of Justice

requesting:

from all law enforcement agenicies [sic ] such as
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the F.B.I., D.E.A. and the Baltimore, [ ]City

Police Dept. and any other agencies that

participated in the investigations of case NO. Y-

85-0547 that obtain any information such as

papers Notes (rough) or transcribed in this

investigation of U.S. v. Maurice C. Proctor and

Lenny Epps Case No. Y-85-0547.

The USAO moves for dismissal of the portion of the

complaint against it based on plaintiff’s failure to

have sought documents through the administrative

process prior to filing this action. Defendants the

FBI and the DEA, who have already responded to

plaintiff‘s request, argue that they have produced all

unprotected documents and portions of documents as

required under the FOIA. Accordingly, the FBI and

the DEA move for summary judgment with respect

to the portions of the complaint against them.

Discussion

[1] The purpose of the FOIA, 5 U.S.C. § 552 is

"to ensure an informed citizenry, vital to the

functioning of a democratic society, needed to check

against corruption and to hold the governors

accountable to the governed." National Labor

Relations Bd. v. Robbins Tire & Rubber Co., 437

U.S. 214, 242, 98 S.Ct. 2311, 2327, 57 L.Ed.2d

159 (1978). Accordingly, the FOIA represents "a

general philosophy of full agency disclosure. “

Department of the Air Force v. Rose, 425 U.S. 352,

360, 96 S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976)

(quoting S.Rep. No. 813, 89th Cong, 1st Sess., 3

(1965)). However, there are nine exemptions to this

general rule of disclosure, Baldrige v. Shapiro, 455

U.S. 345, 352, 102 S.Ct. 1103, 1108, 71 L.Ed.2d

199 (1982), and the burden is on the government to

show that the requested information which it

declines to produce is exempt. Department of

Justice v. Reporters Comm. for Freedom of the

Press, 489 U.S. 749, 755, 109 S.Ct. 1468, 1472,

103 L.Ed.2d 774 (1989).

[2] To be entitled to summary judgment, each

movant agency must "prove [ ] that no substantial

and material facts are in dispute and that [it] is

entitled to judgment as a matter of law." Weisberg

v. Department of Justice, 627 F.2d 365, 368

(D.C.Cir.1980). To meet this burden, the agency

must "prove that each document that falls within the

class requested either has been produced, is

unidentifiable, or is wholly exempt from [the

FOIA’s] inspection requirements." National Cable
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Television Ass’n v. Federal Communications

Comm’n, 479 F.2d 183, 186 (D.C.Cir.1973). In

determining whether the agency has ‘790 satisfied

this burden, the Court may rely solely on agency

affidavits. See Goland v. CIA, 607 F.2d 339, 352

(D.C.Cir.), vacated in part on other grounds, 607

F.2d 339 (D.C.Cir.1978), cert. denied, 445 U.S.

927, 100 S.Ct. 1312, 63 L.Ed.2d 759 (1980). The

affidavits, however, "must be ’relatively detailed’

and nonconclusory.” Id. (quoting Vaughn v. Rosen,

484 F.2d 820, 826 (D.C.Cir.1973), cert. denied,

415 U.S. 977, 94 S.Ct. 1564, 39 L.Ed.2d 873

(1974)).

[3] Because the primary purpose of the FOIA is to

allow people to know what their government is

doing, National Labor Relations Bd., 437 U.S. at

242, 98 S.Ct. at 2327, each requester is treated

equally, regardless of his reason for requesting the

information. National Ass’n of Retired Fed.

Employees v. Homer, 879 F.2d 873, 875

(D.C.Cir.1989), cert. denied, 494 U.S. 1078, 110

S.Ct. 1805, 108 L.Ed.2d 936 (1990).

I. United States Attorney’s Office

[4] Although the USAO acknowledges assisting

the FBI with plaintiff‘s FOIA request as to USAO—

originated information, it argues that plaintiff did

not make a direct request to it. Until this suit was

filed, the USAO was unaware that plaintiff wished

to obtain documents from it. Wright Declaration 1

3-5. Accordingly, the USAO moves that plaintiff’s

complaint be dismissed as to it because plaintiff

seeks judicial review of a FOIA request that was

never made. However, the USAO also states that it

will now treat plaintiff’s letter of March 15, 1988,

as a request and respond accordingly. Wright

Declaration ‘I 6.

[5] Under the FOIA, administrative remedies must

be exhausted prior to judicial review. American

Fed’n of Gov’t Employees v. Department of

Commerce, 907 F.2d 203, 209 (D.C.Cir.1990);

Spannaus v. Department of Justice, 824 F.2d 52, 58

(D.C.Cir.1987); Stebbins v. Nationwide Mut. Ins.

Co., 757 F.2d 364, 366 (D.C.Cir.1985).

Accordingly, the USAO’s motion is granted, and

plaintiff‘s complaint against it is dismissed without

prejudice for lack of subject matter jurisdiction.

Hymen v. Merit Sys. Protection Bd., 799 F.2d

1421, 1423 (9th Cir.1986), cert. denied, 481 U.S.
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1019, 107 S.Ct. 1900, 95 L.Ed.2d 506 (1987); see

Dettmann v. Department of Justice, 802 F.2d 1472,

1477 (D.C.Cir.1986).

II. Federal Bureau of Investigation/Drug

Enforcement Administration

A. Exemption (b)(2)

[6] Exemption (b)(2) allows agencies to withhold

documents "related solely to the internal personnel

rules and practices of an agency." 5 U.S.C. §

552(b)(2). The FBI cites exemption (b)(2) to justify

its deletion of “dates, amounts and method of

payment on behalf of witnesses." Supemeau

Declaration 1 20. Plaintiff argues that payments to

witnesses do not fall under exemption (b)(2) because

witnesses are not personnel, and the payments are

not internal.

To support its position, the FBI relies on Crooker

v. Bureau of Alcohol, Tobacco & Firearms, 670

F.2d 1051 (D.C.Cir.1981) (en banc ). In Crooker,

the court defined the limits of exemption (b)(2) in a

two-part test, holding that a document does not have

to be disclosed if (1) it is "predominantly internal,"

and (2) "if disclosure significantly risks

circumvention of agency regulations or statutes."

Crooker, 670 F.2d at 1074. The exemption was

further expanded in National Treasury Employees

Union v. Customs Serv., 802 F.2d 525

(D.C.Cir.1986), in which the court stated that

"[w]here disclosure of a particular set of documents

would render those documents operationally useless,

the Crooker analysis is satisfied whether or not the

agency identifies a specific statute or regulation

threatened by disclosure." National Treasury

Employees Union, 802 F.2d at 530-31.

In the present case, the FBI has specifically stated

that "this exemption was asserted where it was

logically determined that harm could result to the

FBI’s investigative function." Supemeau

Declaration 1 20. From this statement it is

reasonable to conclude that the FBI has met the

"circumvention" test. However, it does not satisfy

the "predominantly internal" requirement. *791

Crooker does not discuss payments to witnesses, nor

do any of the District of Columbia Circuit cases

which Crooker cites. Instead, Crooker addresses

law enforcement training manuals and discusses

cases which involve documents of a more internal
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nature than the witness payments in this case. See,

e.g., Lesar v. Department of Justice, 636 F.2d 472

(D.C.Cir.1980) (concerning symbols used to refer

to FBI informants); Cox v. Department of Justice,

601 F.2d 1 (D.C.Cir.1979) (per curiam )

(concerning United States Marshals’ manual giving

details concerning weapons, handcuffs, and

transportation of prisoners); Jordan v. Department

of Justice, 591 F.2d 753 (D.C.Cir.1978) (en banc )

(involving documents relating to guidelines for

prosecutorial discretion); Vaughn v. Rosen, 523

F.2d 1136 (D.C.Cir.1975) (involving reports

prepared by the Civil Service Commission to

provide advice to agencies on how to improve their

personnel programs). For this reason, the Court

finds that the records requested involving specific

payments made by the FBI to non-govemrnent

informants are not "predominantly internal," and

cannot be protected by exemption (b)(2).

[7] However, this does not end the inquiry. In

1986, Congress codified the "circumvention" test in

Crooker, adding it to exemption (b)(7)(E). See

Kaganove v. Environmental Protection Agency, 856

F.2d 884, 888-89 (7th Cir.1988), cert. denied, 488

U.S. 1011, 109 S.Ct. 798, 102 L.Ed.2d 789 (1989).

The Court finds that exemption (b)(7)(E) applies

here and that the FBI can withhold the requested

information. Revealing the dates amounts and

methods of making payments to witnesses

would disclose techniques and procedures for law

enforcement investigations or prosecutions, or

would disclose guidelines for law enforcement

investigations or prosecutions [and] such

disclosure could reasonably be expected to risk

circumvention of the law.

5 U.S.C. § 552(b)(7)(E). See also Supemeau

Declaration 1 20; Summary Judgment Motion, p.

9.

[8] In addition, the DEA has asserted exemption

(b)(2) to protect Geographical Drug Enforcement

Program (G-DEP) and Informant Identifier codes,

and Narcotics and Dangerous Drugs Information

System (NADDIS) numbers. These codes and

numbers are "internal DEA markings and phrases

regarding the treatment of and distribution of DEA

documents... Suspects could easily decode this

information and change their patterns of drug

activities, so as to evade detection by the Drug

Enforcement Administration. " Magruder

Declaration 1 20. These types of internal markings
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clearly are exempt under (b)(2). See Lesar, 636

F.2d at 485-86; Maroscia v. Levi, 569 F.2d 1000,

1001-02 (7th Cir.1977); Struth v. FBI, 673

F.Supp. 949, 959 (E.D.Wis.1987); Texas

Instruments, Inc., v. Customs Service, 479 F.Supp.

404, 406-07 (D.D.C.1979).

B. Exemption (b)(3)

[9] Next, the FBI argues that information relating

to the grand jury, including the identities of

witnesses, the deliberations and questions of the

jurors, and the strategy or direction of the

investigation, should be protected under exemption

(b)(3). [FN1] The FBI further argues that

information obtained through the interception of a

wire or oral communication is protected under the

same exemption. Exemption (b)(3) permits

nondisclosure of documents

FNl. The Court notes that plaintiff denies any

interest in material originating from the grand jury.

Plaintiff’s Opposition at 4.

specifically exempted from disclosure by statute

..., provided that such statute (A) requires that the

matters be withheld from the public in such a

manner as to leave no discretion on the issue, or

(B) establishes particular criteria for withholding

or refers to particular types of matters to be

withheld.

5 U.S.C. §552(b)(3).

Under Rule 6(e)(2) of the Federal Rules of

Criminal Procedure,

*792 an attorney for the government, or any

person to whom disclosure is made under

paragraph (3)(A)(ii) of this subdivision shall not

disclose matters occurring before the grand jury,

except as otherwise provided for in these rules.

Fed.R.Crim.P. 6(e)(2). This rule has been found to

satisfy the "statute" requirement of exemption

(b)(3). Fund for Constitutional Gov’t v. National

Archives & Records Serv., 656 F.2d 856, 867

(D.C.Cir.1981). Therefore, the FBI does not have

to reveal the information developed before the grand

jury, including the identities of witnesses and the

strategy or direction of the investigation. Fund for

Constitutional Gov’t, 656 F.2d at 869.

[10] As to the intercepted communications, the

FBI argues that 18 U.S.C. 2511(2)(a)(ii) mandates
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nondisclosure. In Lam Lek Chong v. Drug

Enforcement Admin. , 929 F.2d 729

(D.C.Cir.1991), this Circuit found that 18 U.S.C. §

2517 exempts intercepted communications from

disclosure under exemption (b)(3). Although it is

unclear to the Court why the FBI focuses on §

2511(2)(a)(ii), which does not appear specifically to

restrict disclosure by the FBI, the Court nevertheless

finds withholding the information proper. Since §§

2511 and 2517 broadly prohibit disclosure of this

type of information, and the entire chapter was

discussed generally in Lam Lek Chong, the Court is

satisfied that this information is properly exempt

from disclosure under (b)(3).

C. Exemption (b)(S)

[11] The FBI further argues that a draft affidavit

containing United States Attorney work product can

be withheld under exemption (b)(5). Exemption

(b)(5) states that the government can withhold

documents such as "inter-agency or intra-agency

memorandums or letters which would not be

available by law to a party other than an agency in

litigation with the agency." 5 U.S.C. § 552(b)(5).

This type of material is protected under exemption

(b)(5), which is designed to protect the "decision

making process of government agencies," National

Labor Relations Bd. v. Sears, Roebuck & Co., 421

U.S. 132, 150, 95 S.Ct. 1504, 1516, 44 L.Ed.2d 29

(1975), and to encourage "frank discussion of legal

and policy issues.“ Wolfe v. Department of Health

and Human Servs., 839 F.2d 768, 773

(D.C.Cir.1988) (en banc). This Circuit stated in

Dudman Communications Corp. v. Department of

the Air Force, 815 F.2d 1565 (D.C.Cir.1987), that

the key question in Exemption 5 cases [is] whether

the disclosure of materials would expose an

agency’s decisionmaking process in such a way as

to discourage candid discussion within the agency

and thereby undermine the agency’s ability to

perform its functions.

Dudman, 815 F.2d at 1568. Disclosing the

materials being withheld here, a draft affidavit,

could have the effect that Dudman sought to avoid.

Therefore, this document is properly exempt from

disclosure under (b)(5).

D. Exemption (b)(6)

[12] The FBI also argues that autopsy photographs
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and felony arrest records should be protected from

disclosure by exemption (b)(6), which allows the

government to withhold "personnel and medical files

and similar files the disclosure of which would

constitute a clearly unwarranted invasion of personal

privacy." 5 U.S.C. § 552(b)(6).

Unlike most FOIA exemptions, exemption (b)(6)

requires a balancing of interests. Specifically, a

court must weigh an individual’s privacy interests in

nondisclosure against the public’s interest in

disclosure to decide whether to allow the

withholding of information under (b)(6). Homer,

879 F.2d at 874. To do this the Court must first

decide whether or not a substantial privacy interest

is involved. Horner, 879 F.2d at 874. If the Court

finds such an interest, then it

must weigh that privacy interest in non-disclosure

against the public interest in the release of the

records in order to determine whether, on balance,

disclosure *793 would work a clearly unwarranted

invasion of personal privacy.

Homer, 879 F.2d at 874-75.

In this case, an individual’s interest in not having

his or her autopsy photographs released to the public

is substantial. Furthermore, the individual’s family

also has a substantial privacy interest in keeping

their deceased relative’s photographs out of the

public realm. On the other hand, the public’s

interest in gaining access to these photographs is

practically nonexistent when considered in light of

the FOIA’s purpose of exposing agency action to the

public. Homer, 879 F.2d at 878-79. Therefore, the

Court finds that the government may refuse to

release the autopsy photographs. [FN2]

FN2. The Court also notes that, in his opposition to

the govemment’s summary judgment motion,

plaintiff denied any interest in autopsy photographs.

Plaintiff’s Opposition at 4.

[13] Although felony arrest records might also be

properly withheld under exemption (b)(6), the

Supreme Court has recently held that rap sheets

categorically can be withheld under exemption

(b)(7)(C). Reporters Comm., 489 U.S. at 780, 109

S.Ct. at 1485. Finding that the records requested

here are essentially the same as the rap sheets

requested in Reporters Comm., the Court has no

need to analyze the disclosure of the felony arrest

records under exemption (b)(6). Instead, the Court
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finds that this material is categorically exempt from

disclosure under (b)(7)(C). Reporters Comm, 489

U.S. at 780, 109 S.Ct. at 1485.

E. Exemption (b)(7)(C)

[14] Next, the FBI argues that it does not have to

reveal (1) the identities of FBI employees, (2) the

identities of other federal government employees,

(3) the identities and/or information about third

parties who are mentioned in FBI investigative files,

(4) the identities and/or information about

individuals who are of investigative interest to the

FBI, (5) the identities and/or information about

third-parties who provided information to the FBI,

and (6) the identities of state or local law

enforcement personnel. Supemeau Declaration 1']

30-41. The DEA seeks protection for similar

information including Epps’s "accomplices, other

defendants, informants, innocent third—parties, non—

agent DEA personnel and third-parties [in] whom

DEA has an investigative interest." Magruder

Declaration 1 22. Both agencies rely on exemption

(b)(7)(C), which excludes

records or information compiled for law

enforcement purposes, but only to the extent that

the production (C) could reasonably be

expected to constitute an unwarranted invasion of

personal privacy.

5 U.S.C. § 552(b)(7)(C).

[15] Exemption (b)(7)(C) requires the Court to

balance the privacy interests in nondisclosure against

the public interest in disclosure. Reporters Comm.,

489 U.S. at 762, 109 S.Ct. at 1475. Case law from

this and other circuits supports the exclusion of the

type of information requested here. Lesar, 636 F.2d

at 487-88 (exempting identities of agents,

informants, and information about victims’ family

and associates); Johnson v. Department of Justice,

739 F.2d 1514, 1518-19 (10th Cir.1984) (exempting

identities of FBI agents); New England Apple

Council v. Donovan, 725 F.2d 139, 142-44 (1st

Cir.1984) (exempting identities of Department of

Labor Office of Inspector General officials and

persons who gave information); Maroscia, 569

F.2d at 1002 (exempting identities of third-parties,

FBI agents, and other law enforcement personnel).

As one court has stated:

One who serves his state or nation as a career

public servant is not thereby stripped of every

vestige of personal privacy, even with respect to
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the discharge of his official duties. Public

identification of any of these individuals could

conceivably subject them to harassment and

annoyance in the conduct of their official duties

and in their private lives.

Nix v. United States, 572 F.2d 998, 1006 (4th

Cir.1978). Furthermore, plaintiff’s unsubstantiated

accusations of wrongdoing do not alter this result.

Miller v. Bell, 661 F.2d 623, 630 (7th Cir.1981),

cert. denied, 456 U.S. 960, 102 S.Ct. 2035, 72

L.Ed.2d 484 *794 (1982). Accordingly, the Court

finds that the information requested was compelled

for law enforcement purposes and could reasonably

be expected to constitute an unwarranted invasion of

privacy. Therefore, the information was properly

withheld.

F. Exemption (b)(7)(D)

[16] In addition, the FBI wants to withhold

identities and information about confidential

sources, and information provided under an

assurance of confidentiality. It argues that

exemption (b)(7)(D) allows this result. Exemption

(b)(7)(D) allows nondisclosure of

records or information compiled for law

enforcement purposes, but only to the extent that

the production (D) could reasonably be

expected to disclose the identity of a confidential

source, including a State, local, or foreign agency

or authority or any private institution which

furnished information on a confidential basis, and,

in the case of a record or information compiled by

a criminal law enforcement authority in the course

of a criminal investigation or by an agency

conducting a lawful national security intelligence

investigation, information furnished by a

confidential source.

5 U.S.C. § 552(b)(7)(D).

The FBI contends that the sources were

confidential sources, arguing that the methods used

by the agency when conducting interviews make it

clear to the source that the information is being

given confidentially.

Based on my experience as an FBI agent, these

factors almost universally create a situation during

interviews in which it is clearly, albeit tacitly,

understood by all concerned that the information

to be provided during the interview is to be

afforded maximum confidentiality.

Supemeau Declaration 1 46. Although plaintiff
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disputes the sufficiency of this language, contending

that the author lacks personal knowledge, his

arguments must fail. This circuit recently analyzed

the (b)(7)(D) exemption in Dow Jones & Co. v.

Department of Justice, 917 F.2d 571

(D.C.Cir.1990), clarifying any doubt as to the

application of the exemption.

"The law of this circuit is that in the absence of

evidence to the contrary, promises of

confidentiality are inherently implicit when the

FBI solicits information." As long as the

department can show "that the information was

solicited during the course of law enforcement

investigations, the FBI raises the presumption that

assurances were given" in exchange for the

information... Since the FBI typically promises

confidentiality and rarely--if ever-—will a source

not desire it, only the starkest and most conclusive

evidence of nonconfidentiality will rebut the

presumption.

Dow Jones, 917 F.2d at 576-77 (citations omitted)

(quoting Schmerler v. FBI, 900 F.2d 333, 337

(D.C.Cir.1990)). Therefore, the fact that the

sources were interviewed by the FBI in the course of

a law enforcement investigation raises the

presumption that they were promised

confidentiality, and it is plaintiff‘s burden to rebut

this conclusion. Plaintiff has not met this burden.

Therefore, since the FBI acquired information

from these sources during its investigation of Epps’s

criminal activities, both the names of the

confidential sources and the information furnished

by them can be withheld.

G. Exemption (b)(7)(E)

[17] The FBI further argues that under exemption

(b)(7)(E) it can withhold (1) polygraph charts and

lists of polygraph questions, (2) techniques used to

protect and/or relocate witnesses, (3) information

that, if revealed, would be tantamount to identifying

the use of a technique, and (4) mechanics of

investigation techniques. Supemeau Declaration W

53-57. The DEA argues that investigative

techniques that are not commonly known to the

general public, and that cannot be explained on the

public record without being compromised, are also

protected by (b)(7)(E). Magruder Declaration 1 26.

Exemption (b)(7)(E) permits the withholding of

*795 records or information compiled for law

enforcement purposes, but only to the extent that
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the production (E) would disclose techniques

and procedures for law enforcement investigations

or prosecutions, or would disclose guidelines for

law enforcement investigations or prosecutions if

such disclosure could reasonably be expected to

risk circumvention of the law.

5 U.S.C. § 552(b)(7)(E).

This exemption is designed to allow the

withholding of the type of information involved

here. It protects law enforcement agencies from

being required to provide information that might

help criminals avoid apprehension. See American

Soc’y of Pension Actuaries v. Internal Revenue

Serv., 746 F.Supp. 188, 190 (D.D.C.1990).

Revealing this information could reasonably be

expected to compromise the effectiveness of the

techniques and hamper law enforcement. Therefore,

the FBI can withhold such information.

H. Exemption (b)(7)(F)

[18] Lastly, the FBI relies on exemption (b)(7)(F)

to withhold the names and/or initials of FBI

employees, other government employees, and state

and local law enforcement officers. Supemeau

Declaration 11 58-63. The DEA seeks to withhold

the "names and identities of DEA Special Agents,

Supervisory Special Agents and other law

enforcement officers" under the same exemption.

Magruder Declaration 1 28. Exemption (b)(7)(F)

provides nondisclosure of

records or information compiled for law

enforcement purposes, but only to the extent that

the production (F) could reasonably be

expected to endanger the life or physical safety of

any individual.

5 U.S.C. 552(b)(7)(F).

The same information withheld under exemption

OJ)(7)(C) may be withheld under exemption

(b)(7)(F) to protect against risk of personal injury.

Maroscia, 569 F.2d at 1002. Plaintiff and his

associates have demonstrated violent tendencies,

Supemeau Declaration 1 59, and revealing the

identities of federal agents and other law

enforcement personnel could expose those people to

harassment or physical injury. Supemeau

Declaration 1 60. These names and/or initials can

be withheld to protect the safety of those involved in

the Epps investigation.
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Conclusion

For the reasons stated above, the Court grants the

motion of the USAO, the FBI, and the DEA. The

complaint is dismissed without prejudice as to the

USAO for lack of subject matter jurisdiction for

failure to exhaust administrative remedies. Because

the Court finds that the affidavits of the FBI and the

DEA adequately support that each item withheld is

exempted from disclosure, the Court grants their

summary judgment motion. Accordingly, the case

is dismissed.

END OF DOCUMENT
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NOTICE: DC. Circuit Local Rule 11(c) states

that unpublished orders, judgments, and explanatory

memoranda may not be cited as precedents, but

counsel may refer to unpublished dispositions when

the binding or preclusive effect of the disposition,

rather than its quality as precedent, is relevant.

(The decision of the Court is referenced in a

"Table of Decisions Without Reported Opinions"

appearing in the Federal Reporter.)

Lenny EPPS, Appellant,

v.

DEPARTMENT OF JUSTICE; Janet Reno; U.S.

Attorney’s Office; Federal Bureau of

Investigation; and Drug Enforcement

Administration.

No. 92-5360.

United States Court of Appeals, District of

Columbia Circuit.

April 29, 1993.

D.D.C., 801 F.Supp. 787.

AFFIRMED.

Before: WALD, RUTH B. GINSBURG and

SILBERMAN, Circuit Judges.

ORDER

PER CURIAM.

**1 Upon consideration of the motion for

summary affirmance and the opposition thereto, it is

ORDERED that the motion for summary

affirmance be granted as to that portion of the

September 15, 1992 order (the "September 15

order") which grants summary judgment as to the

materials withheld by the Drug Enforcement

Agency. The record supports the finding that the

information withheld by this agency falls within the

applicable exemptions to the Freedom of

Information Act, 5 U.S.C. § 552, et seq. It is

FURTHER ORDERED that the motion for

summary affirmance be denied as to that portion of

the September 15 order which grants summary

judgment as to the materials withheld by the Federal

Bureau of Investigation ("FBI"). It is

FURTHER ORDERED, on the court’s own

motion, that the portion of the September 15 order

which grants summary judgment as to the

information withheld by the FBI be vacated. The

Vaughn index (Vaughn v. Rosen, 484 F.2d 820

(D.C.Cir.1973), cert. denied, 415 U.S. 977 (1974))

submitted by the FBI is conclusory, and,

particularly with respect to those documents

withheld in their entirety, does not contain sufficient

detail to render the district court’s decision capable

of meaningful review on appeal. See King v. U.S.

Dept. of Justice, 830 F.2d 210, 218

(D.C.Cir.1987). It is

FURTHER ORDERED that the portion of the

case pertaining to the information withheld by the

FBI be remanded for further proceedings in

accordance with this court’s direction in Proctor v.

United States Department of Justice, et al. , Nos. 91-

5305, et al. (D.C.Cir. Dec. 9, 1992) (case remanded

based on FBI’s representation that it intended to file

a revised Vaughn index).

The Clerk is directed to withhold issuance of the

mandate herein until seven days after disposition of

any timely petition for rehearing. See D.C.Cir.Rule

15.

END OF DOCUMENT
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Thomas FARESE, Plaintiff,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

et a1., Defendants.

Civ. A. No. 83-0938.

United States District Court,

District of Columbia.

Dec. 22, 1987.

On remand from the Court of Appeals, 826 F.2d

129 (memorandum decision), and Freedom of

Information Act case, the District Court, John

Garrett Penn, J., held that documents relating to

witness protection program were exempt from

disclosure as documents compiled for law

enforcement purposes.

Ordered accordingly.

RECORDS (’7 60

326k60

Material relating to witness protection funding of

several individuals who cooperated with the

government in criminal law enforcement process and

identifying individual who would be subject to

unwarranted public attention, harassment, and

criticism for having been associated with an official

criminal investigation of the document where

disclosed were exempt from disclosure under the

Freedom of Information Act as documents compiled

for law enforcement purposes. 5 U.S.C.A. §

552(b)(7)(C).

*274 Thomas Farese, pro se.

Patricia Carter, Asst. U.S. Atty., Washington,

DC, for defendants.

MEMORANDUM

JOHN GARRETT PENN, District Judge.

The plaintiff filed this action pursuant to the

Freedom of Information Act (FOIA), 5 U.S.C. §

552. The case is now before the Court on the

motion to dismiss filed by the United States

Marshals Service (USMS). After giving careful

consideration to the motion, the opposition thereto,

and the record in this case, the Court concludes that
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the motion should be granted.

This Court had entered an opinion and order

granting the motions filed by the various defendants

and dismissing the case. The Court of Appeals

affirmed in part and reversed in part. See Farese v.

United States Department of Justice, 826 F.2d 129

(D.C.Cir.1987) (Memorandum and Order). The

appellate court affirmed with respect to all agencies

named as defendants except for USMS and the

Federal Bureau of Investigation. The present

motion relates only to the USMS.

With respect to the plaintiff’s request addressed to

the USMS, the Court of Appeals noted that the

plaintiff had limited his claim to eleven pages being

withheld by USMS. The agency had contended that

the documents are exempt from disclosure pursuant

to 5 U.S.C. § 552(b)(6) ("personnel and medical

files and similar files the disclosure of which would

constitute a clearly unwarranted invasion of personal

privacy") and (7)(C) ("investigatory records

compiled for law enforcement purposes, but only to

the extent that the production of such records would

. constitute am unwarranted invasion of personal

privacy") (Exemptions 6 and 7C).

The appellate court noted that USMS "neither

submitted a Vaughn index to the eleven pages nor

offered any more specific justification for the

withholding of the documents." Court of Appeals

Memorandum at 11. The court noted further that

"[t]he mere fact that Farese was not referred to in

the documents is not a reasonable basis for refusing

to release the documents; indeed, the record

indicates that Farese had requested documents

referring to a named third party." Id.

In the present motion, captioned "Motion to

Dismiss", but perhaps better described as a motion

for partial summary judgment, USMS has filed two

affidavits by Florastine P. Graham, Freedom of

Information/Privacy Officer of the USMS. Ms.

Graham has identified the eleven pages, setting forth

their dates. After reading the Graham Affidavit

dated October 20, 1987, and the attachments thereto

[FNl], the Court is satisfied that the documents

were compiled for law enforcement purposes. Ten

of the pages relate to witness protection funding of

several third party individuals who cooperated with

the government in the criminal law enforcement

process and one page relates to another third party
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individual. The one page refers to the *275 name,

identifying data and arrest history of a third party

individual. There is no reference to the plaintiff in

the document. Ms. Graham notes that the disclosure

of the document would subject the person to

unwarranted public attention, harassment and

criticism for having been associated with an official

criminal investigation.

FNl. See in particular an earlier Graham Affidavit

dated September 21, 1984 in which she describes

the documents and states that they were compiled

for law enforcement purposes. The September 21,

1984 affidavit was filed in Case No. 84-6179-CIV-

JAG, United States District Court for the Southern

District of Florida.

The remaining ten pages contain similar

information reflecting "the names of several Witness

Security Program participants, their entry dates into

the Program, the number of family members, and

the specific funds authorized and disbursed for the

different services provided for the physical security

of these witnesses and their families." Ms. Graham

states that only three of the pages refer to a

protected witness previously referred by name by

the plaintiff. She goes on to note that the disclosure

of the pages would reveal the identities of several

persons who cooperated with the government in

criminal law enforcement activities.

Nothing in the record of this case suggests that the

Graham Affidavits are submitted in bad faith.

Moreover, the Court can discern no public interest

in disclosure which would outweigh the privacy

interest in nondisclosure of the documents.

The plaintiff contends that the affidavits fail to fall

within the standard required in these cases. This

Court disagrees. USMS has described the documents

and given the date of each document. The agency

has set forth the nature of the documents and stated

why the documents should be exempt from

disclosure.

After weighing the above factors, the Court

concludes that the USMS motion should be granted.

There is simply no basis on which the Court can

disagree with the defendant’s contention that release

of the documents would pose a possible danger to

the persons named therein, or that release of the

information might subject those persons to

Page 2

harassment. The potential danger is highlighted by

the fact that the persons named therein participated

with the government in criminal law enforcement

and participated in the Witness Security Program.

The motion filed by USMS is granted and an

appropriate order has been entered.

END OF DOCUMENT
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Ricky DURHAM, Plaintiff,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

Defendant.

Civ. A. No. 91-2636 (CRR).

United States District Court,

District of Columbia.

Aug. 17, 1993.

Prisoner convicted of murdering former Postal

Service carrier sought records pertaining to carrier’s

murder from Executive Office for United States

Attorneys (EOUSA) under Freedom of Information

Act (FOIA). EOUSA moved for summary

judgment. The District Court, Charles R. Richey,

J ., held that: (1) documents prepared by attorneys

and other government personnel working under

prosecuting attomey’s direction and supervision in

prisoner’s criminal case fell within FOIA exemption

for interagency or intraagency memorandums or

letters which would not be available by law to a

party in litigation with the agency, and (2) prisoner

was not entitled to waiver of fees under FOIA.

Motion granted.

[1] FEDERAL CIVIL PROCEDURE a: 2539

170Ak2539

District court would accept Executive Office for

United States Attorneys’ (EOUSA) uncontradicted

factual assertions, regarding withheld documents’

contents, as true with respect to EOUSA’s motion

for summary judgment in Freedom of Information

Act (FOIA) action filed by prisoner, convicted of

murder, seeking records pertaining to homicide;

prisoner failed to submit his own affidavits or other

documentary evidence to contradict EOUSA’s

factual assertions, declarations submitted by EOUSA

were detailed and nonconclusory, and there was no

evidence in the record that agency was acting in bad

faith. 5 U.S.C.A. § 552; Fed.Rules Civ.Proc.Rule

56(e), 28 U.S.C.A.

[2] RECORDS («p 31

326k31

Prisoner could not receive records under Privacy

Act pertaining to homicide for which he was

convicted since information prisoner requested was

contained in criminal law enforcement records and

Page 1

such information was exempt under Act. 5

U.S.C.A. §552a(j)(2).

[3] RECORDS e: 57

326k57

Freedom of Information Act (FOIA) exemption for

materials related to internal personnel rules and

practices of agency permits withholding of

information when disclosure would permit

circumvention of statute or agency regulation. 5

U.S.C.A. § 552(b)(2).

[4] RECORDS @ 57

326k57

Symbol numbers of informants fall within Freedom

of Information Act (FOIA) exemption for materials

related to internal personnel rules and practices of

agency. 5 U.S.C.A. §552(b)(2).

[5] RECORDS e2» 57

326k57

Prisoner convicted of murder was not entitled under

Freedom of Information Act (FCIA) to symbol

number of informant used in murder investigation

since informant’s symbol number fell within FOIA

exemption for internal personnel rules and practices

of agency. 5 U.S.C.A. § 552(b)(2).

[6] GRAND JURY ($9 41.30

193k41.30

The 355 pages of grand jury records, consisting of

256 pages of transcripts of grand jury testimony, 96

grand jury subpoenas, two letters to grand jury

witnesses and one page draft memo from grand jury

foreman requesting evidence for inspection by grand

jury, were within reach of grand jury secrecy rule

since these records would enable identification of

witnesses or jurors and would show substance of

testimony and direction of murder investigation and

thus, these records fell within Freedom of

Information Act (FOIA) exemption for matters

specifically exempted from disclosure by statute. 5

U.S.C.A. § 552(b)(3); Fed.Rules Cr.Proc.Rule

6(e), 18 U.S.C.A.

[7] GRAND JURY 6):? 41.30

193k41.30

Grand jury rule pertaining to recording and

disclosure of proceedings prohibits disclosure of

grand jury records which would tend to reveal some

secret aspect of grand jury’s investigation, such as

identities of witnesses or jurors, substance of
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testimony, strategy or direction of investigation and

deliberations or questions of jurors. Fed.Rules

Cr.Proc.Rule 6(e), 18 U.S.C.A.

[8] RECORDS <97 55

326k55

Certificate of official record, prepared by Internal

Revenue Service employee, regarding individual

income tax account of third-party taxpayer, and

pages containing printed transcripts of account

information of third-party taxpayer, including

taxpayer’s name, address, social security number,

adjusted gross income, taxable income and

exemptions, fell within reach of statute limiting

disclosure of tax return information and thus, these

documents fell within Freedom of Information Act

(FOIA) exemption for matters specifically exempted

from disclosure by statute. 26 U.S.C.A. § 6103(a),

(b)(1, 2); 5 U.S.C.A. §552(b)(3).

[9] RECORDS W 57

326k57

Freedom of Information Act (FOIA) exemption, for

interagency or intraagency memorandums or letters

which would not be available by law to a party in

litigation with the agency, encompasses all civil

discovery rules and includes records not

discoverable in litigation due to attorney work

product privilege and, thus, any document prepared

in anticipation of litigation. 5 U.S.C.A. §

552(b)(5).

[10] FEDERAL CIVIL PROCEDURE (3; 1600(3)

170Ak1600(3)

Attorney work product privilege exists even where

information has been shared with third party so long

as party holds a common interest.

[11] RECORDS 6:: 57

326k57

Prisoner convicted of murder was not entitled under

Freedom of Information Act (FOIA) to documents

prepared by attorneys and other government

personnel working under prosecuting attorney’s

direction and supervision in prisoner’s criminal case

since documents fell within FOIA exemption for

interagency or intraagency memorandums or letters

which would not be available by law to a party in

litigation with the agency; documents reflected trial

preparation, trial strategy, interpretations and

personal evaluations and opinions regarding events

pertinent to criminal case. 5 U.S.C.A. § 552(b)(5).

 

Page 2

[12] RECORDS (p 60

326k60

Prisoner convicted of murder was not entitled under

Freedom of Information Act (FOIA) to names of

third parties mentioned in Executive Office for

United States Attorneys’ (EOUSA) investigatory

files regarding murder of former Postal Service

carrier and names and initials of employees and

special agents of Federal Bureau of Investigation

(FBI), names of Postal Service inspectors and

clerical employees of EOUSA since this information

fell within FOIA provision exempting from

disclosure records or information compiled for law

enforcement purposes which could reasonably be

expected to constitute an unwarranted invasion of

personal privacy; although names of these

individuals were of interest to prisoner, they were

not of interest to the general public and the personal

privacy interests far outweighed the public interest

in disclosure. 5 U.S.C.A. § 552(b)(7)(C).

[13] RECORDS 67’ 64

326k64

Freedom of Information Act (FOIA) provision

exempting from disclosure records or information

compiled for law enforcement purposes which could

reasonably be expected to constitute an unwarranted

invasion of personal privacy requires balancing of

named individual’s personal privacy interest and

interest of the public in disclosure of information. 5

U.S.C.A. § 552(b)(7)(C).

[14] RECORDS 62:: 50

326k50

Goal of Freedom of Information Act (FOIA) is to

permit the public to scrutinize activities of

government; it is not intended to foster

dissemination of information gathered by

government about private citizens for use of other

citizens. 5 U.S.C.A. § 552.

[15] RECORDS G: 60

326k60

Law enforcement agencies are "sources" within

meaning of Freedom of Information Act (FOIA)

provision exempting from disclosure records or

information compiled for law enforcement purposes

which could reasonably be expected to disclose

identity of confidential "sources" or information

furnished by confidential "sources." 5 U.S.C.A. §

552(b)(7)(D).
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See publication Words and Phrases for other judicial

constructions and definitions.

[16] RECORDS (W 60

326k60

Records containing identities of private citizens and

law enforcement authorities who provided

information under assurances of confidentiality to

Executive Office for United States Attorneys

(EOUSA), in connection with murder investigation

of former Postal Service carrier, and information

provided by confidential sources that could enable

identification of those sources were exempt from

disclosure under Freedom of Information Act

(FOIA) provision exempting from disclosure records

or information compiled for law enforcement

purposes which could reasonably be expected to

disclose identity of confidential source or

information furnished by confidential source. 5

U.S.C.A. § 552(b)(7)(D).

[17] RECORDS Q: 60

326k60

Prisoner convicted of murder of former Postal

Service carrier was not entitled under Freedom of

Information Act (FOIA) to names of, and

information that could be used to identify, third

parties since names and information fell within

FOIA provision exempting from disclosure records

or information compiled for law enforcement

purposes which could reasonably be expected to

endanger the life or physical safety of any

individual; third parties had knowledge about

murder and some had requested placement in

Federal Witness Protection Program and given

prisoner’s past violent behavior, disclosure of

identity, or information enabling identification, of

individuals who assisted government in its case

against prisoner could reasonably endanger their

lives. 5 U.S.C.A. §552(b)(7)(F).

[18] RECORDS «w 68

326k68

Person requesting waiver of fees under Freedom of

Information Act (FOIA) has initial burden of

identifying the public interest in the information. 5

U.S.C.A. § 552(a)(4)(A)(iii).

[19] RECORDS G: 68

326k68

Prisoner convicted of homicide of former Postal

Service carrier was required under Freedom of

Page 3

Information Act (FOIA) to pay costs for copying

2,340 pages of public court records, absent showing

of how it was in the public interest for Executive

Office of United States Attorneys (EOUSA) to

provide him with free copies of documents that were

easily accessible and available to everyone else for a

fee. 5 U.S.C.A. § 552(a)(4)(A)(iii).

[20] RECORDS «a? 68

326k68

Indigency alone does not constitute adequate

grounds for waiver of fees under Freedom of

Information Act. 5 U.S.C.A. § 552(a)(4)(A)(iii).

*430 Ricky Durham, pro se.

David L. Dougherty, Dept. of Justice, Civ. Div.,

with J. Ramsey Johnson, U.S. Atty., and John D.

Bates, Asst. U.S. Atty., for defendant.

MEMORANDUM OPINION

CHARLES R. RICHEY, District Judge.

Before the Court are the Defendant’s Motion for

Summary Judgment and the Plaintiff‘s Cross-Motion

for Summary Judgment in this case under Freedom

of Information Act ("FOIA"). 5 U.S.C. § 552.

[FN1] After consideration of the filings by both

parties, the applicable law, and the record herein,

the Court shall grant the Defendant’s Motion.

FNl. The above-captioned action was dismissed

without prejudice on August 24, 1992, because the

Plaintiff indicated that records involved in this

action were the same records in dispute in another

FOIA action brought by the Plaintiff in which the

Court granted Summary Judgment for the

Defendant. See Durham v. United States Postal

Service, Civil Action No. 91-2234 (D.D.C. Nov.

25, 1992) (order granting summary judgment for

the Defendant), aff’d No. 92—5511, 1993 WL

301151 (D.C.Cir. July 27, 1993) (order granting

summary affirmance). The Plaintiff subsequently

informed the Court that the two cases were not the

same and this action was reopened. All motions

filed before the dismissal are now properly before

the Court.

*431 I. BACKGROUND

The Plaintiff is a prisoner in jail for the homicide
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of Kenneth Clark, a former Postal Service Carrier.

He is requesting records pertaining to Clark’s

murder from the Defendant Executive Office for

United States Attorneys ("EOUSA") under FOIA.

He asks for all investigative records that pertain to

himself relating to Clark’s murder, the names of all

suspects (including criminology reports on one

particular suspect), and a waiver of any copying

fees.

[1] In response to the Plaintiff’s requests, EOUSA

provided the Plaintiff with 103 pages in full.

EOUSA released 62 pages with some information

excised and withheld approximately 1,488 pages in

full under certain FOIA Exemptions. See

Defendant’s Memorandum of Points and Authorities

in Support of Defendant’s Motion for Partial

Summary Judgment. The Defendant has submitted

three detailed declarations which describe the

documents that were withheld and indicated under

which FOIA exceptions those records fall. See

Defendant’s Motion for Partial Summary Judgment,

Declaration of Virginia L. Wright ("Wright

Declaration"); Declaration of Special Agent James

L. Vermeersch ("Vermeersch Declaration"); and

Declaration of Mary Otto ("Otto Declaration").

[FN2]

FN2. In its Order of July 1, 1992, the Court

advised the Plaintiff that he needed to submit his

own affidavits or other documentary evidence to

contradict the factual assertions in Defendant’s

Motion for Summary Judgment which were

supported by documentary evidence. The Court

indicated that if the Plaintiff failed to do so, the

Court would adopt the Defendant's uncontradicted

factual assertions as true. See Fed.R.Civ.P. 56(e);

Neal v. Kelly, 963 F.2d 453, 456 (D.C.Cir.1992).

To date, the Plaintiff has not submitted any

affidavits or documentary evidence. The

declarations submitted by the Defendant are detailed

and non-conclusory, and the Court finds no

evidence in the record that the agency is acting in

bad faith. Therefore, the Court shall accept the

Defendant’s factual assertions as to their contents.

See PHE, Inc. v. Department of Justice, 983 F.2d

248, 252-3 (D.C.Cir.1993).

[2] Because the Defendant has demonstrated that

the withheld documents and information fall within

FOIA Exemptions (b)(Z), (b)(3), (b)(5), (b)(7)(C),

(b)(7)(D), (b)(7)(F), the Court shall grant summary

Page 4

judgment for the Defendant. [FN3]

FN3. In his Complaint, the Plaintiff also requests

this material under the Privacy Act of 1974, 5

U.S.C. § 552a (1988). However, the Plaintiff does

not mention the Privacy Act in his other papers and

the Defendants only briefly addresses that statute in

their papers. The Court concludes that the Plaintiff

also cannot receive the information he requested

under the Privacy Act, as the information is

contained in criminal law enforcement records. See

Vermeersch Declaration, 1 21; Wright Declaration,

1 13. Such information is therefore exempt under 5

U.S.C. § 552a(j)(2), as implemented by 28 C.F.R.

§ 16.96 (1991) (FBI), and 28 C.F.R. § 16.81

(1991) (EOUSA).

II. EXEMPTION 2

[3][4][5] The Defendant invokes Exemption 2 to

withhold from disclosure an informant’s symbol

number. [FN4] Under FOIA Exemption 2, material

"related solely to the internal personnel rules and

practices of an agency" is exempted from disclosure.

5 U.S.C. § 552(b)(2). Exemption 2 permits

withholding of information when disclosure would

permit circumvention of a statute or agency

regulation. Crooker v. Bureau of Alcohol, Tobacco

& Firearms, 670 F.2d 1051, 1074 (D.C.Cir.1981).

It is established law that the symbol numbers of

informants fall within Exemption 2. See Lesar v.

Department of Justice, 636 F.2d 472, 485—86

(D.C.Cir.1980) (informant codes "plainly fall

within the ambit of Exemption 2"); Watson v.

United States Department of Justice, 799 F.Supp.

193, 195 (D.D.C.1992) (DEA protection of

Informant Identifier codes properly withheld as

internal markings). Accordingly, the Court finds

that the Defendant here properly withheld the

informant source numbers under FOIA Exemption

2. [FN5]

FN4. Informant symbol numbers are used both to

protect the confidentiality of an informant’s identity,

a precaution necessary in order for the agency to

maintain the ability to attract informers, and to

facilitate the routing of investigative documents to

the proper files. Vermeersch Declaration, 1 23.

FNS. The Defendant alternatively claims FOIA

exemption 7(C) for the informant source number.

However, as the Court finds that such information
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is exempt under FOIA exemption 2, it is

unnecessary to consider the applicability of 7(C).

*432 III. EXEMPTION 3

[6] The Defendant invokes Exemption 3 to justify

its refusal to release 355 pages of grand jury

records. Exemption 3 permits the withholding of

information where:

[a statute] requires that the matters be withheld

from the public in such a manner as to leave no

discretion on the issue, or establishes particular

criteria for withholding or refers to particular

types of matters to be withheld.

5 U.S.C. § 552(b)(3). The Defendant cites Rule

6(e) of the Federal Rules of Criminal Procedure as

its justification for withholding "256 pages of

transcripts of grand jury testimony, 96 grand jury

subpoenas, 2 letters to grand jury witnesses, and a

one-page draft memo from the grand jury foreman

requesting evidence for inspection by the grand

jury." Defendant’s Motion for Partial Summary

Judgment, Wright Declaration, 1 17.

[7] Rule 6(e) prohibits the disclosure of grand jury

records which would "tend to reveal some secret

aspect of the grand jury’s investigation[;] such

matters as ’the identities of witnesses or jurors, the

substance of testimony, the strategy or direction of

the investigation, the deliberations or questions of

jurors, and the like.’ " Senate of Puerto Rico v.

United States Department of Justice, 823 F.2d 574,

582 (D.C.Cir.1987) (quoting SEC v. Dresser

Industries, Inc., 628 F.2d 1368, 1382

(D.C.Cir.1980), cert. denied, 449 U.S. 993, 101

S.Ct. 529, 66 L.Ed.2d 289); see Fund for

Constitutional Gov’t v. National Archives &

Records Serv., 656 F.2d 856, 867 (D.C.Cir.1981).

The Court agrees that the information withheld by

the Defendant here would enable the identification

of witnesses or jurors, and would show the

substance of testimony and the direction of the

investigation. Accordingly, the Court finds that the

grand jury records were properly withheld under

FOIA Exemption 3.

[8] In addition to the grand jury records, the

Defendant has also withheld three pages of tax

records under this Exemption. [FN6] The relevant

statute limiting disclosure of tax return information

is 26 U.S.C. § 6103(a), which provides, inter alia,

that returns and return information shall be

Page 5

confidential, and shall not be disclosed except as

authorized by that title. As the tax information

refers to a person other than the Plaintiff, there is no

exception in that statute for its disclosure and the

Court concludes that this material was properly

withheld by the Defendant under this Exemption.

FN6. "Return information," as defined in 26 U.S.C.

§ 6103(b)(1)(2), encompasses the types of

information included here. These records are a

Certificate of Official Record, prepared by an

Internal Revenue Service employee, regarding the

individual income tax account of a third-party

taxpayer; and two pages containing printed

transcripts of account information of a third-party

taxpayer including the taxpayer’s name, address,

social security number, adjusted gross income,

taxable income, and exemptions. Otto Declaration,

11 8, 11.

IV. EXEMPTION 5

[9][10][11] The Defendant has invoked Exemption

5 to protect 507 pages of documents as work-

product prepared by attorneys and other government

personnel working under the prosecuting attomey’s

direction and supervision in the Defendant’s

criminal case. Wright Declaration, 1 18. [FN7]

Exemption 5 permits the withholding of "inter-

agency or intra—agency memorandums or letters

which would not be available by law to a party in

litigation with the agency." 5 U.S.C. § 552(b)(5).

The Exemption encompasses "all civil discovery

rules," Martin v. Office of Special Counsel, 819

F.2d 1181, 1185 (D.C.Cir.1987), and has been held

to extend to criminal matters as well as civil. See

Antonelli v. Sullivan, 732 F.2d 560, 561 (7th

Cir.1983). The Exemption includes records not

discoverable in litigation due to attorney work-

product privilege, see NLRB v. Sears, Roebuck &

Co., 421 U.S. 132, 149, 95 S.Ct. 1504, 1515-16,

44 L.Ed.2d 29 (1975), and thus any document

prepared in anticipation of *433 litigation. See

Hickman v. Taylor, 329 U.S. 495, 509-10, 67 S.Ct.

385, 392-93, 91 L.Ed. 451 (1947). The work-

product privilege exists even where the information

has been shared with a third party so long as the

party holds a common interest with the agency. See

United States v. American Tel. and Tel. Co., 642

F.2d 1285, 1299 (D.C.Cir.1980).

FN7. Such documents include 1) a potential witness
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list, 2) interviews, 3) telephone messages, 4)

opening and closing arguments, 5) trial notes, 6)

evidentiary notes, 7) internal memoranda relating to

the use of grand jury testimony and potential

witness trial testimony, 8) letters to other Federal

agencies and Departmental components regarding

third-parties and their safety, and 9) draft pleadings.

Wright Declaration, 11 18, 19.

The Defendant here represents that the materials

withheld under this Exemption "reflect trial

preparation, trial strategy, interpretations and

personal evaluations and opinions regarding events

pertinent to the criminal litigation in United States

v. Ricky Durham. " Wright Declaration, 1 19. As

the documents withheld by the Defendant would not

be available to a party in litigation with the

Defendant agency, the Court concludes that these

documents were properly withheld under FOIA

Exemption 5. [FN8]

FN8. The Defendant claims that the documents are

also protected under Exemptions 7(C), 7(D), and

7(F). However, as the Court finds that the records

properly fall under Exemption 5, it need not reach

the alternate claim.

V. EXEMPTIONS 7(C), (D), AND (F)

Pursuant to Exemption 7, the Defendant has

withheld the names of confidential sources, agents,

agency employees, and third parties mentioned in its

investigatory files, and withheld 594 pages of

records which it asserts contain information

provided by confidential sources that might reveal

their identities. Wright Declaration, 11 20, 22, 24;

Vermeersch Declaration, 11 26, 36.

To qualify under Exemption 7, a document must

1) have been “compiled for law enforcement

purposes" and 2) fall into one of six categories

enumerated by that section. 5 U.S.C. § 55203)(7).

The Defendant maintains that it compiled the

information in the course of investigating the

Plaintiff for the murder of the Postal Service

employee, Kenneth Clark; for unlawful flight to

avoid prosecution; and for drug trafficking. Wright

Declaration, 1 12; Vermeersch Declaration, 11 15,

16. Therefore, the Court concludes that the

Defendant has demonstrated that this material meets

the first requirement that it was "compiled for law

enforcement purposes."

Page 6

As to the second prong, the Defendant claims that

the withheld material here falls under 7(C), 7(D),

and 7(F); the Court will consider each claim

separately.

A. EXEMPTION 7(C)

[12] Under Exemption 7(C), the Defendant has

withheld 29 pages of information to protect the

names of third parties mentioned in its investigatory

files. Vermeersch Declaration, 1 26; Wright

Declaration, 1 20. Exemption 7(C) provides

protection when the investigatory material "could

reasonably be expected to constitute an unwarranted

invasion of personal privacy...." 5 U.S.C. §

552(b)(7)(C)-

[13][14] Exemption 7(C) requires a balancing of

the named individual‘s personal privacy interest and

the interest of the public in the disclosure of the

information. United States Department of Justice v.

Reporters Comm. for Freedom of the Press, 489

U.S. 749, 762, 109 S.Ct. 1468, 1476, 103 L.Ed.2d

774 (1989); Stem v. FBI, 737 F.2d 84, 91

(D.C.Cir. 1984). “It is generally recognized that the

mention of an individual’s name in a law

enforcement file will engender comment and

speculation and carries a stigmatizing connotation."

Branch v. FBI, 658 F.Supp. 204, 209

(D.D.C.1987); see also Lesar, 636 F.2d at 488.

The names of these individuals, while perhaps of

interest to the Plaintiff, are not of interest to the

general public. See Simon v. United States

Department of Justice, 752 F.Supp. 14, 19, n. 5

(D.D.C.1990). Further, the goal of FOIA is to

permit the public to scrutinize the activities of

government; it is not intended to foster the

dissemination of information gathered by the

government about private citizens for the use of

other citizens. KTVY-TV v. United States, 919

F.2d 1465, 1470 (10th Cir.1990).

The Defendant has also cited this Exemption to

withhold the names and initials of employees and

Special Agents of the FBI, the names of Postal

Service Inspectors, and clerical employees of

EOUSA. Vermeersch Declaration, 1 29; Wright

Declaration, 1 20. Exemption 7(C) has been widely

held to apply to the identities of federal, state and

local law enforcement personnel mentioned in

investigatory *434 files to protect such individuals

from the potential harassment that could result from
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disclosure. See Lesar, 636 F.2d at 487-88;

Johnson v. United States Department of Justice, 739

F.2d 1514, 1518-19 (10th Cir.1984); New England

Apple Council, Inc. v. Donovan, 725 F.2d 139, 142

(1st Cir.1984); Nix v. United States, 572 F.2d 998,

1006 (4th Cir. 1978).

For all these reasons, the Court concludes that the

private privacy interests far outweigh the public

interest in disclosure, and the Defendant properly

withheld this information under Exemption 7(C).

B. EXEMPTION 7(D)

[15][16] The Defendant withheld 594 pages of

records under this Exemption which it asserts

contain 1) the identities of private citizens and law

enforcement authorities who provided information to

the Defendant under assurances of confidentiality,

and 2) information provided by confidential sources

that may enable identification of those sources.

Wright Declaration, 1 22; Vermeersch Declaration,

‘J 36. [FN9]

FN9. Law enforcement agencies are "sources"

within the meaning of 5 U.S.C. § 552(b)(7)(D).

See Shaw v. Federal Bureau of Investigation, 749

F.2d 58, 62; Weisberg v. United States

Department of Justice, 745 F.2d 1476, 1492

(D.C.Cir.1984); Lesar, 636 F.2d at 491.

Exemption 7(D) provides protection for

investigatory material which "could reasonably be

expected to disclose the identity of a confidential

source, or information furnished by a

confidential source.“ 5 U.S.C. § 552(b)(7)(D).

The Defendant has indicated, and the Plaintiff has

not contested, that the exchange of confidential

information will be jeopardized if such

confidentiality were breached, which in turn would

cause damage to the agencies’ ability to perform

their tasks. Vermeersch Declaration, 1 39, Wright

Declaration, 1 23. See Lesar, 636 F.2d at 491.

Furthermore, the identity of a source is protected if,

as is the case here, the source provides information

under an express promise of confidentiality or under

circumstances under which such a promise could be

inferred. See Schmerler v. FBI, 900 F.2d 333, 337

(D.C.Cir. 1990).

Accordingly, the Court concludes that these

materials were properly withheld under Exemption

 

Page 7

7(D) .

C. EXEMPTION 7(F)

[17] The Defendant invokes this Exemption to

delete the names of, and information that may be

used to identify, third-parties. Wright Declaration,

1 24. Exemption 7(F) provides that investigatory

information need not be disclosed if it "could

reasonably be expected to endanger the life or

physical safety of any individual." 5 U.S.C. §

552(b)(7)(F). The Defendant alleges, and the

Plaintiff does not refute, that these third-parties have

knowledge about the crime in which the Plaintiff

was involved, and that some have requested

placement in the Federal Witness Protection

Program. Given the Plaintiff’s past violent

behavior, the Court agrees with the Government that

disclosure of the identity, or information enabling

identification, of the individuals who assisted the

government in its case against the Plaintiff could

reasonably endanger their lives or physical safety.

Accordingly, the Court finds that this material was

properly withheld by the Defendant pursuant to this

Exemption.

VI. PUBLIC RECORDS

[18][19][20] Finally, the Plaintiff has requested

that the Defendant provide him with copies of 2,340

pages of public court records and to waive the

copying fees because he is indigent. Even

assuming, arguendo, that these records are subject to

FOIA, the Plaintiff is not entitled to a waiver of the

copying costs. FOIA provides for a waiver of fees

where it is determined that disclosure is “in the

public interest because it is likely to contribute

significantly to public understanding of the

operations or activities of the government and is not

primarily in the commercial interest of the

requester." 5 U.S.C. § 552(a)(4)(A)(iii). The

requester of the waiver has the "initial burden of

identifying the public interest" in the information.

National Treasury Employees Union v. Griffin, 811

F.2d 644, 647 (D.C.Cir.1987). The Plaintiff has

failed to identify how it is in the public interest for

the Defendant to provide him with free copies of

documents that are easily accessible and available to

everyone *435 else for a fee. [FN10] Accordingly,

the Court determines that the Defendant is not

required to provide the Plaintiff with copies of these

court documents unless the Plaintiff remits the
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requisite fees.

FN10. The Court also notes that indigency alone

does not constitute adequate grounds for a fee

waiver. See Ely v. United States Postal Service,

753 F.2d 163,465 (D.C.Cir.1985).

VII. CONCLUSION

Upon consideration of the Defendant’s Motion for

Summary Judgment, the Plaintiff’s Cross-Motion

for Summary Judgment, and the applicable law, the

Court finds that the Defendant is entitled to

Judgment against the Plaintiff. The Court shall

issue an order of even date herewith consistent with

the foregoing Memorandum Opinion.

ORDER

Upon consideration of the Defendant’s Motion for

Summary Judgment, the Plaintiff’s Cross-Motion

for Summary Judgment, and the applicable law, the

record herein, and for the reasons articulated in the

Court’s Memorandum Opinion of even date

herewith, it is, by the Court, this 17th day of

August, 1993,

ORDERED that the Defendant’s Motion for

Summary Judgment shall be, and hereby is,

GRANTED; and it is

FURTHER ORDERED that the Plaintiff’s Cross-

Motion for Summary Judgment shall be, and hereby

is, DENIED; and it is

FURTHER ORDERED that all other outstanding

motions in the above—captioned case shall be, and

are hereby, rendered MOOT; and it is

FURTHER ORDERED that the above-captioned

case shall be, and hereby is, DISMISSED from the

dockets of this Court.

END OF DOCUMENT
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28 C.F.R. 516.4

CODE OF FEDERAL REGULATIONS

TITLE 28--JUDICIAL ADMINISTRATION

CHAPTER I-~DEPARTMENT OF JUSTICE

PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION

SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT

Current through August 31, 1995; 60 FR 45646

s 16.4 Responses by Components to Requests.

(a) In General. Except as otherwise provided in this section, the component that: (1) First receives a request for

a record; and (2) has possession of the requested record is the component ordinarily responsible for responding to

the request.

(b) Authority to Grant or Deny Requests. The head of a component, or his designee, is authorized to grant or

deny any request for a record of that component.

(c) Initial Action by the Receiving Component. When a component receives a request for a record in its

possession, the component shall promptly determine whether another component, or another agency of the

Government, is better able to determine: (1) Whether the record is exempt, to any extent, from mandatory

disclosure under the FOIA; and (2) whether the record, if exempt to any extent from mandatory disclosure under

the FOIA, should nonetheless be released to the requester as a matter of discretion. If the receiving component

determines that it is the component or agency best able to determine whether or not to disclose the record in

response to the request, then the receiving component shall respond to the request. If the receiving component

determines that it is not the component or agency best able to determine whether or not to disclose the record in

response to the request, the receiving component shall either:

(i) Respond to the request, after consulting with the component or other agency best able to determine whether

or not to disclose the record and with any other component or agency having a substantial interest in the requested

record or the information contained therein; or

(ii) Refer the responsibility for responding to the request to the component best able to determine whether or not

to disclose the record, or to another agency that generated or originated the record, but only if that other

component or agency is subject to the provisions of the FOIA.

Under ordinary circumstances, the component or agency that generated or originated a requested record shall be

presumed to be the component or agency best able to determine whether or not to disclose the record in response

to the request. However, nothing in this section shall prohibit a component that generated or originated a

requested record from referring the responsibility for responding to the request to another component, if the

component that generated or originated the requested record determines that the other component has a greater

interest in the requested record or the information contained therein.

((1) Law Enforcement Information. Whenever a request is made for a record containing information which

relates to an investigation of a possible violation of criminal law or to a criminal law enforcement proceeding and

which was generated or originated by another component or agency, the receiving component shall refer the

responsibility for responding to the request to that other component or agency; however, such referral shall

extend only to the information generated or originated by that other component or agency.

(e) Classified Information. Whenever a request is made for a record containing information which has been

classified, or which may be eligible for classification, by another component or agency under the provisions of

Executive Order 12356 or any other Executive Order concerning the classification of records, the receiving
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component shall refer the responsibility for responding to the request to the component or agency that classified

the information or should consider the information for classification. Whenever a record contains information

that has been derivatively classified by a component because it contains information classified by another

component or agency, the component shall refer the responsibility for responding to the request to the component

or agency that classified the underlying information; however, such referral shall extend only to the information

classified by the other component or agency.

(f) Notice of Referral. Whenever a component refers all or any part of the responsibility for responding to a

request to another component or to another agency, it ordinarily shall notify the requester of the referral and

inform the requester of the name and address of each component or agency to which the request has been referred

and the portions of the request so referred.

(g) Agreements Regarding Consultations and Referrals. No provision of this section shall preclude formal or

informal agreements between components, or between a component and another agency, to eliminate the need for

consultations or referrals of requests or classes of requests.

(h) Separate Referrals of Portions of a Request. Portions of a request may be referred separately to one or more

components or to one or more other agencies whenever necessary to process the request in accordance with the

provisions of this section.

(i) Processing of Requests that Are Not Properly Addressed. A request that is not properly addressed as

specified in s 16.3(a) of this subpart shall be forwarded to the FOIA/PA Section, Justice Management Division,

which shall forward the request to the appropriate component or components for processing. A request not

addressed to the appropriate component will be deemed not to have been received by the Department of Justice

until the FOIA/PA Section has forwarded the request to the appropriate component and that component has

received the request, or until the request would have been so forwarded and received with the exercise of

reasonable diligence by Department personnel. A component receiving an improperly addressed request

forwarded by the FOIA/PA Section shall notify the requester of the date on which it received the request.

(j) Date for Determining Responsive Records. In determining records responsive to a request, a component

ordinarily will include only those records within the component’s possession and control as of the date of its

receipt of the request.

< < PART 16-—PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION > >

Authority: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31

U.S.C. 3717, 9701.

Source: 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987, unless otherwise noted.

< < SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT > >

Source: 49 FR 12254, March 29, 1984, unless otherwise noted.

28 C. F. R. s 16.4

28 CFR s 16.4

END OF DOCUMENT
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28 C.F.R.s16.5

CODE OF FEDERAL REGULATIONS

TITLE 28--JUDICIAL ADMINISTRATION

CHAPTER I--DEPARTMENT OF JUSTICE

PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION

SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT

Current through August 31, 1995; 60 FR 45646

s 16.5 Form and content of component responses.

(a) Form of Notice Granting a Request. After a component has made a determination to grant a request in whole

or in part, the component shall so notify the requester in writing. The notice shall describe the manner in which

the record will be disclosed, whether by providing a copy of the record to the requester or by making a copy of

the record available to the requester for inspection at a reasonable time and place. The procedure for such an

inspection shall not unreasonably disrupt the operations of the component. The component shall inform the

requester in the notice of any fees to be charged in accordance with the provisions of s 16.10 of this subpart.

(b) Form of Notice Denying a Request. A component denying a request in whole or in part shall so notify the

requester in writing. The notice must be signed by the head of the component, or his designee, and shall include:

(1) The name and title or position of the person responsible for the denial;

(2) A brief statement of the reason or reasons for the denial, including the FOIA exemption or exemptions

which the component has relied upon in denying the request and a brief explanation of the manner in which the

exemption or exemptions apply to each record withheld; and

(3) A statement that the denial may be appealed under s 16.8(a) and a description of the requirements of that

subsection.

(c) Record Cannot be Located or Has Been Destroyed. If a requested record cannot be located from the

information supplied, or is known or believed to have been destroyed or otherwise disposed of, the component

shall so notify the requester in writing.

< < PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION > >

Authority: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31

U.S.C. 3717, 9701.

Source: 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987, unless otherwise noted.

< < SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT > >

Source: 49 FR 12254, March 29, 1984, unless otherwise noted.

28 C. F. R. 516.5

28 CFR s 16.5

END OF DOCUMENT
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28 C.F.R. s 16.8

CODE OF FEDERAL REGULATIONS

TITLE 28--JUDICIAL ADMINISTRATION

CHAPTER I--DEPARTMENT OF JUSTICE

PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION

SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT

Current through August 31, 1995; 60 FR 45646

s 16.8 Appeals.

(a) Appeals to the Attorney General. When a request for access to records or for a waiver of fees has been

denied in whole or in part, or when a component fails to respond to a request within the time limits set forth in

the FOIA, the requester may appeal the denial of the request to the Attorney General within 30 days of his receipt

of a notice denying his request. An appeal to the Attorney General shall be made in writing and addressed to the

Office of Information and Privacy, United States Department of Justice, 10th Street and Constitution Avenue,

N.W., Washington, DC. 20530. Both the envelope and the letter of appeal itself must be clearly marked:

"Freedom of Information Act Appeal. " An appeal not so addressed and marked will be forwarded to the Office of

Information and Privacy as soon as it is identified. An appeal that is improperly addressed will be deemed not to

have been received by the Department until the Office of Information and Privacy receives the appeal, or would

have done so with the exercise of reasonable diligence by Department personnel.

(b) Action on Appeals by the Office of Information and Privacy. Unless the Attorney General otherwise directs,

the Director, Office of Information and Privacy, under the supervision of the Assistant Attorney General, Office

of Legal Policy, shall act on behalf of the Attorney General on all appeals under this section, except that:

(1) In the case of a denial of a request by the Assistant Attorney General, Office of Legal Policy, the Attorney

General or his designee shall act on the appeal, and

(2) A denial of a request by the Attorney General shall constitute the final action of the Department on that

request.

(0) Form of Action on Appeal. The disposition of an appeal shall be in writing. A decision affirming in whole

or in part the denial of a request shall include a brief statement of the reason or reasons for the affirmance,

including each FOIA exemption relied upon and its relation to each record withheld, and a statement that judicial

review of the denial is available in the United States District Court for the judicial district in which the requester

resides or has his principal place of business, the judicial district in which the requested records are located, or the

District of Columbia. If the denial of a request is reversed on appeal, the requester shall be so notified and the

request shall be processed promptly in accordance with the decision on appeal.

< < PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION > >

Authority: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31

U.S.C. 3717, 9701.

Source: 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987, unless otherwise noted.

< < SUBPART A--PROCEDURES FOR DISCLOSURE OF RECORDS UNDER THE FREEDOM OF

INFORMATION ACT > >

Source: 49 FR 12254, March 29, 1984, unless otherwise noted.
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28 CFR s 16.8

END OF DOCUMENT
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28 CFR. s 16.26

CODE OF FEDERAL REGULATIONS

TITLE 28-~JUDICIAL ADMINISTRATION

CHAPTER Ie—DEPARTMENT OF JUSTICE

PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION

SUBPART B--PRODUCTION OR DISCLOSURE IN FEDERAL AND STATE PROCEEDINGS

Current through Augmst 31, 1995 ; 60 FR 45646

s 16.26 Considerations in determining whether production or disclosure should be made pursuant to a demand.

(a) In deciding whether to make disclosures pursuant to a demand, Department officials and attorneys should

consider:

(1) Whether such disclosure is appropriate under the rules of procedure governing the case or matter in which

the demand arose, and

(2) Whether disclosure is appropriate under the relevant substantive law concerning privilege.

(b) Among the demands in response to which disclosure will not be made by any Department official are those

demands with respect to which any of the following factors exist:

(1) Disclosure would violate a statute, such as the income tax laws, 26 U.S.C. 6103 and 7213, or a rule of

procedure, such as the grand jury secrecy rule, F.R.Cr.P., Rule 6(e),

(2) Disclosure would violate a specific regulation,

(3) Disclosure would reveal classified information, unless appropriately declassified by the originating agency,

(4) Disclosure would reveal a confidential source or informant, unless the investigative agency and the source or

informant have no objection,

(5) Disclosure would reveal investigatory records compiled for law enforcement purposes, and would interfere

with enforcement proceedings or disclose investigative techniques and procedures the effectiveness of which

would thereby be impaired,

(6) Disclosure would improperly reveal trade secrets without the owner‘s consent.

(c) In all cases not involving considerations specified in paragraphs (b)(1)-03)(6) of this section, the Deputy or

Associate Attorney General will authorize disclosure unless, in that person’s judgment, after considering

paragraph (a) of this section, disclosure is unwarranted. The Deputy or Associate Attorney General will not

approve disclosure if the circumstances specified in paragraphs (b)(1)-(b)(3) of this section exist. The Deputy or

Associate Attorney General will not approve disclosure if any of the conditions in paragraphs (b)(4)-(b)(6) of this

section exist, unless the Deputy or Associate Attorney General determines that the administration of justice

requires disclosure. In this regard, if disclosure is necessary to pursue a civil or criminal prosecution or

affirmative relief, such as an injunction, consideration shall be given to:

(1) The seriousness of the violation or crime involved,

(2) The past history or criminal record of the violator or accused,

(3) The importance of the relief sought,
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(4) The importance of the legal issues presented,

(5) Other matters brought to the attention of the Deputy or Associate Attorney General.

((1) Assistant Attorneys General, United States attorneys, the Director of the EOUST, United States trustees,

and their designees, are authorized to issue instructions to attorneys and to adopt supervisory practices, consistent

with this subpart, in order to help foster consistent application of the foregoing standards and the requirements of

this subpart.

< < PART 16--PRODUCTION OR DISCLOSURE OF MATERIAL OR INFORMATION > >

Authority: 5 U.S.C. 301, 552, 552a, 552b(g), 553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510, 534; 31

U.S.C. 3717, 9701.

Source: 51 FR 16677, May 6, 1986; 52 FR 33231, Sept. 2, 1987, unless otherwise noted.

< < SUBPART B--PRODUCTION OR DISCLOSURE IN FEDERAL AND STATE PROCEEDINGS > >

Source: Order No. 919—80, 45 FR 83210, Dec. 18, 1980, unless otherwise noted.

28 C. F. R. s 16.26

28 CFR s 16.26

END OF DOCUMENT
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(Cite as: 642 F.2d 91)

Leona WEBER, Plaintiff—Appellant,

v.

T. R. CONEY, U.S. Marshall, and J. A. "Tony"

Canales, U.S. Attorney, etc.,

Defendants-Appellees.

No. 80- 1656

Summary Calendar.

United States Court of Appeals,

Fifth Circuit.

Unit A

March 9, 1981.

In Freedom of Information Act case, the United

States District Court for the Southern District of

Texas, Hugh Gibson, J., granted summary judgment

in favor of the government, and plaintiff appealed.

The Court of Appeals held that: (1) plaintiff did not

make the required strong showing of necessity so as

to be entitled to a writ of mandamus commanding

district judges to vacate a docket entry transferring

her case from one division to another; (2) plaintiff

was not entitled to a de novo hearing on her

complaint; (3) government’s failure to answer the

complaint within 30 days did not entitle plaintiff to

a default judgment; and (4) district court properly

granted government’s motion for summary

judgment, where government submitted affidavits

that all the records in its possession had been

delivered to plaintiff and plaintiff did not submit any

affidavit or other response to the government’s

affidavits.

Affirmed .

[1] MANDAMUS <9:3 1

250k1

Mandamus is an extraordinary remedy as it lies only

to confine a lower court within its jurisdiction or to

compel it to perform ministerial, not discretionary,

functions.

[1] MANDAMUS (o? 27

250k27

Mandamus is an extraordinary remedy as it lies only

to confine a lower court within its jurisdiction or to

compel it to perform ministerial, not discretionary,

functions.

[2] MANDAMUS @ 168(4)
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250k168(4)

Plaintiff in Freedom of Information Act case failed

to make the required strong showing of necessity so

as to be entitled to a writ of mandamus commanding

district judges to vacate docket entry transferring her

case from one division to another.

[3] JUDGES 6: 51(2)

227k51(2)

In Freedom of Information Act case, plaintiff’s

motion to disqualify judge, which was filed about

one year after the case was assigned to the judge,

about four months after the case was transferred to

another judge, and three days after the second judge

rendered a final judgment, was untimely, moot and

frivolous. 28 U.S.C.A. §§ 144, 1391(e)(4), 1404.

[4] FEDERAL COURTS <3: 101

170Bk101

District court has wide discretion to determine

whether to transfer venue for the convenience of

parties and in the interest ofjustice. 28 U.S.C.A. §

1404.

[5] FEDERAL COURTS Q: 92

170Bk92

In Freedom of Information Act case, district court

did not abuse its discretion in transferring the case

from one division to another within the same

district. 5 U.S.C.A § 552(a)(4)(B); 28 U.S.C.A. §

1404.

[6] FEDERAL COURTS (3:: 95

170Bk95

Plaintiff’s voluntary appearance in Freedom of

Information Act action waived the defects, if any, as

to venue. 5 U.S.C.A. § 552(a)(4)(B); 28 U.S.C.A.

§ 1404.

[7] RECORDS 6:: 68

326k68

Formerly 326k67

In a Freedom of Information Act case award of

attorney fees is not automatic but is left to the sound

discretion of the trial court.

[8] RECORDS G: 68

326k68

Formerly 326k67

Having dismissed plaintiff’s Freedom of Information

Act action and taxed its costs against her, district

court did not abuse its discretion in denying her
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claim for attorney fees.

[9] RECORDS 07-? 63

326k63

Plaintiff was not entitled to de novo hearing on her

Freedom of Information Act complaint, where the

government denied the existence of any requested

records. 5 U.S.C.A. § 552(a)(4)(B).

[10] FEDERAL CIVIL PROCEDURE (p 2415

170Ak2415

Government’s failure to file an answer to Freedom

of Information Act complaint within 30 days did not

entitle plaintiff to a default judgment, where

government sought and obtained an extension of

time to answer, after which it filed a motion for

summary judgment which was granted. 5 U.S.C.A.

§ 552(a)(4)(C)-

[11] FEDERAL CIVIL PROCEDURE 4?»: 2539

170Ak2539

District court properly granted government’s motion

for summary judgment in Freedom of Information

Act case, where government filed affidavits

indicating that all records in its possession had been

delivered to plaintiff and plaintiff chose not to

submit any affidavit or other response to the

govemment’s affidavits. Fed.Ru1es Civ.Proc. Rule

56(e), 28 U.S.C.A.

*92 Leona Weber, pro se.

J. A. "Tony" Canales, U. S. Atty., Houston,

Tex., for defendants—appellees.

Appeal from the United States District Court for

the Southern District of Texas.

Before GEE, RUBIN and RANDALL, Circuit

Judges.

PER CURIAM:

Some months ago appellant Weber requested,

under the Freedom of Information Act (FOIA), a

copy of all records kept by the United States

Marshall and the "U.S. Justice Department" at

Houston, Texas. Receiving replies that she deemed

unsatisfactory, she filed suit, pro se, seeking

injunctive relief directing defendants to disclose the

requested information. The govemment’s oral

motion for an extension of time until January 1,

Page 2

1979, in which to answer was granted on October

27, 1978. On December 29, 1978, the government

filed a motion to dismiss or for summary judgment.

After a hearing, the motion was granted. On this

appeal, she seeks relief of various kinds. We deal

with her claims seriatim.

I. Writ of Mandamus.

In her brief to us, Ms. Weber petitions the court

to issue a writ of mandamus commanding District

Judges Black and Gibson to vacate a docket entry

transferring her case from Houston to the Galveston

Division. She contends that Judge Black should be

disqualified from hearing her case, that her case was

improperly transferred by Judge Black to Judge

Gibson’s court in Galveston, that Judge Gibson’s

court lacks subject-matter jurisdiction, and that the

judgment does not terminate the action because

Judge "Gibson refuse(d) to hear the remaining

issues. "

[1][2] Mandamus is an extraordinary remedy that

lies only to confine a lower court within its

jurisdiction or to compel it to perform ministerial,

not discretionary, functions. In re Evans, 524 F.2d

1004, 1007 (5th Cir. 1975). We have uniformly

declined to issue the writ except upon a strong

showing of necessity for its use. Steward v. West,

449 F.2d 324, 325 (5th Cir. 1971). For the reasons

given below, such a showing has not been made

here.

A. Disqualification of Judge Black.

[3] Ms. Weber’s complaint to us that Judge Black

should have disqualified himself in the case is wide

of the mark in several respects. It is untimely

because she filed the motion to disqualify about one

year after the case was assigned to Judge Black,

about four months after the case was transferred to

Judge Gibson, and three days after Judge Gibson

rendered a final judgment. See 28 U.S.C. s 144. It

is moot and *93 frivolous because Judge Black did

not decide her case.

B. Improper Transfer and Subject-Matter

Jurisdiction.

[4][5][6] Next Ms. Weber contends, in essence,

that the Gibson court lacked jurisdiction because a

venue statute or local rule was violated in assigning
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the case there. Neither statute nor rule is

jurisdictional. The FOIA places jurisdiction in the

judicial district where complainant resides, not to

particular courts within that district. 5 U.S.C. s

552(a)(4)(B). Any district court in the Southern

District of Texas would have had jurisdiction to hear

the complaints and proper venue under 28 U.S.C. s

1391(e)(4) or s 1404. Ms. Weber misconstrues

section 1404. That section clearly provides that, for

the convenience of parties and in the interest of

justice, a district court may transfer any civil action

to any other district or division where it might have

been brought. Ms. Weber’s action might have been

brought in the Galveston Division. Moreover, the

district court has wide discretion to determine

whether to transfer for the convenience of parties

and in the interest of justice. Bearden v. United

States, 320 F.2d 99, 101 (5th Cir. 1963), cert.

denied, 376 U.S. 922, 84 S.Ct. 679, 11 L.Ed.2d

616 (1964). Our review discems no abuse of

discretion. Finally, Ms. Weber’s voluntary

appearance in the action waives the defects, if any,

as to venue. Murphy v. Travelers Insurance Co.,

534 F.2d 1155, 1159 (5th Cir. 1976). Although she

protested the venue change in general terms when

she appeared before the court, she concluded by

stating, "I don’t really oppose the venue because I

would like to have a hearing in this case. " She was

granted a hearing forthwith.

C. Attomey’s Fees.

[7][8] Ms. Weber argues that her claim is still

pending because Judge Gibson failed to adjudicate

her claim for attorney fees. She is mistaken; these

were necessarily denied when the court dismissed

her action and taxed its costs against her and when

the court denied her motion for a hearing on that

express subject and others by order of June 12,

1980. Such an award is not automatic but is left to

the sound discretion of the trial court. Chamberlain

v. Kurtz, 589 F.2d 827, 842 (5th Cir.), cert.

denied, 444 U.S. 842, 100 S.Ct. 82, 62 L.Ed.2d 54

(1979). Ms. Weber had the opportunity to present

her claims and did so at the hearing before Judge

Gibson and in her reply to defendants’ motion for

summary judgment. The record neither indicates,

nor has Ms. Weber shown, any abuse of discretion.

ll. Appellate Issues.

Before us Ms. Weber claims a mandatory right to

Page 3

a de novo hearing, that the government must file an

answer to her FOIA complaint, that she is entitled to

a default judgment, and that the government was not

entitled to summary judgment.

[9] The FOIA provides for a de novo

determination on the issue of withholding records.

5 U.S.C. s 552(a)(4)(B). However, that provision

presupposes the existence of records, and here the

government, by affidavits, denies the existence of

any requested records. In these circumstances

summary judgment was appropriate, as we discuss

below.

The FOIA also provides generally that,

notwithstanding any other provision of law, a

defendant must serve an answer within 30 days. 5

U.S.C. s 552(a)(4) (C). The key words are "30

days," not "answer." See H.R.Rep.No.93-876 and

Conf.Rep.No.93-1200, 93d Cong., 2d Sess.,

reprinted in (1974) U.S.Code Cong. & Ad.News

6267 and 6285. Ms. Weber misunderstands section

552(a)(4)(C).

[10] Nor is Ms. Weber entitled to a default

judgment because the government failed to "answer"

in 30 days. Under 5 U.S.C. s 552(a)(4)(C), a

defendant must answer or otherwise plead within 30

days unless the court otherwise directs for good

cause shown. Ms. Weber claims that the court erred

in not granting her show-cause order. As pointed

out above, an "answer" is not the only response

permitted under the FOIA. The government sought

and obtained *94 an extension of time to answer,

after which it filed a motion for summary judgment,

which was granted. No "answer" was required.

[11] Ms. Weber next complains that the court

erred in granting the motion for summary judgment.

She contends generally that the court’s order has a

fatal inconsistency, that she was denied her right to

take depositions, that the affidavits were defective,

that the court violated Fed.R.Civ.P. 56(c) and (t),

that there were fact issues in dispute, and that the

hearing was "tainted. " These complaints lack merit.

The grant of summary judgment was correct because

there was no genuine issue of material fact. All of

the agencies involved stated, under oath, that all of

the records in their possession had been delivered to

Ms. Weber. Under Fed.R.Civ.P. 56(e), Ms.

Weber may not rest on mere allegations or denials of

pleadings; she must, by affidavit or other
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appropriate means, set forth specific facts

establishing the existence of a genuine issue for trial

or at the least showing why she cannot do so. For

whatever reasons, Ms. Weber chose not to submit

any affidavit or other appropriate response to the

government’s affidavits. The granting of the motion

was proper.

Finally, Ms. Weber, by separate motion, asks that

her appeal take precedence on the docket. Under

Local Rule 19, a writ of mandamus and a FOIA

request are to be given some preference in

processing and disposition, and we have sought to

act expeditiously.

AFFIRMED.

END OF DOCUMENT
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Jack URBAN, Appellant,

v.

UNITED STATES of America; Kansas Bureau of

Investigation, Appellees.

No. 95-2386.

United States Court of Appeals,

Eighth Circuit.

Submitted Oct. 6, 1995.

Decided Dec. 27, 1995.

Inmate sought results of his polygraph test under

Freedom of Information Act (FOIA) from United

States Attorney and was informed they did not have

records. Inmate commenced action under FOIA.

The United States District Court for the District of

South Dakota, Richard H. Battey, Chief Judge,

dismissed action as moot without requiring service

on government. Inmate appealed. The Court of

Appeals, Loken, Circuit Judge, held that: (1) action

was not moot, and (2) United States Attorney’s

response was inadequate.

Reversed and remanded.

[1] RECORDS Q: 63

326k63

In Freedom of Information Act (FOIA) cases,

mootness occurs when requested documents have

already been produced, and when question is

whether requested document exists, or is outside

government’s possession or control, FOIA action is

not moot and dismissal prior to service will almost

never be appropriate. 5 U.S.C.A. § 552 et seq.

[2] RECORDS (9:2 62

326k62

Freedom of Information Act (FOIA) obligates

government to produce documents within its

possession or control and when government agency

claims that it does not possess or control a requested

document, agency must show it fully discharged its

statutory obligation by conducting a search

reasonably calculated to uncover all relevant

documents. 5 U.S.C.A. §552 et seq.

[3] RECORDS Q: 62

326k62

Under Freedom of Information Act (FOIA) request
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by inmate for results of his polygraph test, United

States Attorney’s affidavit that he did not produce

requested documentation because it did not exist in

office files was inadequate answer; Kansas Bureau

of Investigation administered test and reported to

United States Attorney, test was part of plea

agreement with United States Attorney, and inmate’s

early requests got no response or cryptic brush off

and inmate was never told why he was not entitled

to documents. 5 U.S.C.A. § 552 et seq.

‘94 Appellant was not represented by counsel.

Bonnie P. Ulrich, Assistant U.S. Attorney, Sioux

Falls, South Dakota, for appellees.

Before FAGG, LOKEN, and MORRIS

SHEPPARD ARNOLD, Circuit Judges.

LOKEN, Circuit Judge.

South Dakota inmate Jack Urban appeals the

district court’s dismissal of his action to enforce a

Freedom of Information Act (FOIA) request. The

court dismissed Urban’s complaint, prior to service,

because “[n]onexistent records are impossible to

produce. " At least some of the requested materials

almost certamly exist—-the question is *95 whether

they are in the possession or control of the United

States Department of Justice. Because the

government has not met its burden to demonstrate

that it has complied with the statute, see Miller v.

United States Dep’t of State, 779 F.2d 1378, 1382—

83 (8th Cir.l985), we reverse.

Urban took a polygraph test in February 1994 as

part of a plea agreement with the United States

Attorney for the District of Kansas. The Kansas

Bureau of Investigation (KBI) administered the test

and reported to the U.S. Attorney that the test

results indicated truthful cooperation with the

government. In July 1994, Urban informally asked

KBI for information and documents relating to the

test results. KBI forwarded Urban’s request to the

U.S. Attorney, who wrote Urban’s attorney

advising "[t]he materials he requested will not be

forthcoming. "

Urban then sent a FOIA letter to the U.S.

Attorney requesting "the results of my polygraph

test" and "the polygrapher’s resume. " The U.S.

Attorney did not answer this or a follow-up letter
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but instead forwarded the FOIA request to the

Executive Office for the United States Attorneys.

That Office responded to Urban that a search of the

U.S. Attorney’s office "has revealed no records."

The Department of Justice Office of Information and

Privacy rejected Urban’s subsequent appeal on the

ground that "appeals can only be taken from denials

of access to records which exist and can be located

in Department of Justice files." Acting pro se,

Urban then commenced this action under FOIA, 5

U.S.C. §§ 552 et seq., which the district court

dismissed as moot, without requiring service on the

government.

[1][2] "In FOIA cases, mootness occurs when

requested documents have already been produced."

In re Wade, 969 F.2d 241, 248 (7th Cir.1992).

That has not occurred in this case. Instead, the

government claims it cannot locate the requested

documents. FOIA obligates the government to

produce documents within its "possession or

control." Kissinger v. Reporters Comm. for

Freedom of the Press, 445 U.S. 136, 150-51, 100

S.Ct. 960, 969, 63 L.Ed.2d 267 (1980). When a

government agency claims that it does not possess or

control a requested document, the agency must show

it fully discharged its statutory obligations by

"conduct[ing] a search reasonably calculated to

uncover all relevant documents." Weisberg v.

United States Dep’t of Justice, 705 F.2d 1344, 1351

(D.C.Cir.1983), followed in Miller, 779 F.2d at

1382. Thus, when the question is whether a

requested document exists, or is outside the

govemment’s possession or control, an FOIA action

is not moot, and dismissal prior to service will

almost never be appropriate.

[3] In this case, the actions of KBI strongly

suggest that one or more requested documents exist

and are within the possession or control of the U.S.

Attorney for the District of Kansas. In response to

our order to show cause, the responsible Assistant

U.S. Attorney submitted an affidavit stating that he

“did not produce the requested documentation

because it did not exist in the files of the United

States Attomey’s office." That is an inadequate

answer. Urban has now spent nearly eighteen

months seeking a copy of seemingly innocuous test

results. His early requests got no response or a

cryptic brush off. He has never been told why he is

not entitled to the documents. And his attempt to

invoke FOIA, a statute intended to foster greater
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access to government records, has instead fostered

more paper shuffling and lame excuses.

There may be a legitimate reason why Urban is

not entitled to the materials he requests, but none

appears in this record. Accordingly, the judgment

of the district court is reversed and the case is

remanded for further proceedings consistent with

this opinion, including, if necessary, an evidentiary

hearing at which the responsible Assistant U.S.

Attorney can testify as to whether the Department of

Justice has possession or control of one or more of

the requested documents.

END OF DOCUMENT
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Charles V. STEPHENSON, Plaintiff-Appellant,

v.

INTERNAL REVENUE SERVICE, Atlanta,

Georgia, and John W. Henderson, District

Director, IRS Georgia, Defendants-Appellees.

No. 79-2685.

United States Court of Appeals,

Fifth Circuit.

Nov. 7, 1980.

Taxpayer who was subject of civil and criminal

investigation brought Freedom of Information Act

suit seeking release of documents. The United

States District Court for the Northern District of

Georgia, William C. O’Kelley, rendered summary

judgment for Internal Revenue Service, and taxpayer

appealed. The Court of Appeals, Fay, Circuit

Judge, held that: (1) government affidavit describing

the withheld documents in fairly detailed but generic

terms and claiming that release would interfere with

enforcement proceedings was insufficient basis on

which to deny taxpayer’s motion for detailed

justification, itemization and indexing of the

documents and summary judgment for the

government; (2) where records do not exist,

affidavits are probably not only sufficient but

possibly the best method of verification; and (3)

once it is shown that records and documents are in

possession of the governmental agency, more is

required and alternative procedures should be used,

such as sanitized indexing, random or representative

sampling in camera with the record sealed for

review, oral testimony or combinations thereof.

Vacated and remanded with directions.

[1] RECORDS <3): 63

326k63

An appellate court has two duties in reviewing

determinations under Freedom of Information Act,

in that it must determine whether the district court

had an adequate factual basis for the decision

rendered and whether on such basis the decision

reached was clearly erroneous. 5 U.S.C.A. §

552(a)(4)(B).

[2] RECORDS (9b 63

326k63

Page 1

In most situations, blanket objections, mere

conclusory allegations or affidavits will not suffice

for disposition of Freedom of Information Act

claims. 5 U.S.C.A. §552(a), (a)(4)(B), (b).

[2] RECORDS Q: 65

326k65

In most situations, blanket objections, mere

conclusory allegations or affidavits will not suffice

for disposition of Freedom of Information Act

claims. 5 U.S.C.A. § 552(a), (a)(4)(B), (b).

[3] RECORDS (b 65

326k65

Affidavit of IRS special agent conducting civil and

criminal investigation of taxpayer was an

insufficient basis on which to deny taxpayer’s

motion for a Vaughn index and to find that

production of subject documents would interfere

with enforcement proceedings, especially as district

court was led astray by factual conclusions founded

in the affidavit, which described the withheld

documents in fairly detailed but generic terms, and

although 209 pages were deemed exempt as tax

return information of third parties, in fact, 156

pages consisted of checks and deposit slips of third

parties possibly exempt, if at all, only under another

exemption provision. 5 U.S.C.A. § 552(a),

(a)(4)(B), (10(3). (b)(7)(A, C)-

[4] RECORDS (t: 63

326k63

In view of disadvantages of an in camera review of

documents requested in Freedom of Information Act

suit, flexibility in methods of substantiating

government claim of exemption is consistent with

purposes of the Act and role of the trial court in

such actions. 5 U.S.C.A. § 552(a), (a)(4)(B), (b).

[5] RECORDS Q7.» 66

326k66

Resort to in camera review is discretionary in

Freedom of Information Act suits, as is resort to a

Vaughn index. 5 U.S.C.A. § 552(a)(4)(B).

[6] RECORDS (b 65

326k65

In Freedom of Information Act suits where it is

determined that records do exist, the district court

must do something more to assure itself of the

factual basis and bona fide of the agency’s claim of
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exemption than rely solely on an affidavit;

however, in situations where records do not exist,

affidavits are probably not only sufficient but

possibly the best method of verification. 5

U.S.C.A. §552(a), (a)(4)(B), (b).

[7] RECORDS G: 65

326k65

In the area of Freedom of Information Act

disclosure of national security or classified

information there appears to be a stronger

presumption in favor of reliance on agency

affidavits, although such affidavits must still meet a

number of criteria and be subjected to critical

analysis. 5 U.S.C.A. § 552(a)(3), (a)(4)(B).

[8] RECORDS G: 65

326k65

Once it is established that records and documents are

in possession of a governmental agency more than

filing of an affidavit claiming an exemption under

Freedom of Information Act is required; in view of

dangers inherent in reliance on an agency affidavit

in an investigative context, resort should be had to

alternative procedures such as sanitized indexing,

random or representative sampling in camera with

the record sealed for review, oral testimony or

combinations thereof. 5 U.S.C.A. § 552(a),

(a)(4)(B). (b).

[8] RECORDS 4’72 66

326k66

Once it is established that records and documents are

in possession of a governmental agency more than

filing of an affidavit claiming an exemption under

Freedom of Information Act is required; in View of

dangers inherent in reliance on an agency affidavit

in an investigative context, resort should be had to

alternative procedures such as sanitized indexing,

random or representative sampling in camera with

the record sealed for review, oral testimony or

combinations thereof. 5 U.S.C.A. § 552(a),

(a)(4)(B), (b).

*1141 Scott McLarty, Decatur, Ga., for plaintiff—

appellant.

Gilbert E. Andrews, Chief, M. Carr Ferguson,

Asst. Atty. Gen., Robert A. Bernstein, Murray S.

Horwitz, Tax Div., Dept. of Justice, Washington,

D. C., for defendants—appellees.
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Appeal from the United States District Court for

the Northern District of Georgia.

Before RONEY, HILL and FAY, Circuit Judges.

FAY, Circuit Judge:

Appellant, Charles Stephenson, seeks reversal of

the District Court’s entry of summary judgment in

favor of the Internal Revenue Service (IRS) in

appellant’s action for release of documents pursuant

to the Freedom of Information Act (FOIA) 5 U.S.C.

s 552(a) (1978). He also seeks reversal of the

District Court’s denial of appellant’s *1142 motion

for a detailed justification, itemization and indexing

of all Internal Revenue Service documents withheld

from disclosure to appellant pursuant to claimed

exemptions under 5 U.S.C. s 552(b)(3), 7(A), 7(C)

(1978). We conclude here that the affidavits

submitted by the Service provide an insufficient

basis for such determinations. Therefore, the

judgment of the trial court must be reversed and

remanded.

1.

Appellant is the subject of civil and criminal

investigations into his tax liabilities for the years

1975 through 1977. While these ongoing

investigations by the Internal Revenue Service have

not reached the prosecutorial stage, a substantial file

has been developed.[FN1] The Service released 390

pages of documents covered by appellant’s request

under the Freedom of Information Act, 5 U.S.C. s

552 (1978).[FN2] Exemptions from release were

asserted under 5 U.S.C. s 552(b)(3), (7)(A), (7)(C)

(1978) [FN3] as to some 313 pages of documents.

Appellant then sought injunctive and declaratory

relief in District Court.[FN4] The court initially

granted appellant’s motion under Vaughn v. Rosen,

484 F.2d 820 (D.C.Cir.1973), cert. denied, 415

U.S. 977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974)

and ordered the filing of a detailed justification and

index for the withholding of each document.

However, on the Service’s motion for

reconsideration, supported by an affidavit of the IRS

Special Agent conducting the ongoing investigations

of appellant,[FN5] the District Court reversed its

*1143 previous decision and denied appellant’s

motion for a Vaughn index.[FN6] Subsequently,

the District Court granted appellee’s motion for

summary judgment [FN7] and denied appellant’s
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motion for relief from judgment [FN8] and partial

summary judgment. We have jurisdiction for this

appeal pursuant to 28 U.S.C. s 1291 (1978).

FNl. The I.R.S. indicated that appellant’s file

consisted of 703 pages of documents. Brief for

appellee at 2.

FN2. 5 U.S.C. s 552 (1978) provides: (a) Each

agency shall make available to the public

information as follows: (3) Except with respect to

the records made available under paragraph (1) and

(2) of this subsection, each agency, upon any

request for records which (A) reasonably describes

such records and (B) is made in accordance with

published rules stating the time, place, fees (if any),

and procedures to be followed, shall make the

records promptly available to any person.

FN3. 5 U.S.C. s 552(b) (1978) provides: (b) This

section does not apply to matters that are—(3)

specifically exempted from disclosure by statute

(other than section 552b of this title), provided that

such statute (A) requires that the matters be

withheld from the public in such a manner as to

leave no discretion on the issue, or (B) establishes

particular criteria for withholding or refers to

particular types of matters to be withheld. (7)

investigatory records compiled for law enforcement

purposes, but only to the extent that the production

of such records would (A) interfere with

enforcement proceedings, (B) deprive a person of a

right to a fair trial or an impartial adjudication, (C)

constitute an unwarranted invasion of personal

privacy, (D) disclose the identity of a confidential

source and, in the case of a record compiled by a

criminal law enforcement authority in the course of

a criminal investigation, or by an agency conducting

a lawful national security intelligence investigation,

confidential information furnished only by the

confidential source, (E) disclose investigative

techniques and procedures, or (F) endanger the life

or physical safety of law enforcement personnel.

FN4. 5 U.S.C. s 552(a)(4)(B) (1978) provides: On

complaint, the district court of the United States in

the district in which the complainant resides, or has

his principal place of business, or in which the

agency records are situated, or in the District of

Columbia, has jurisdiction to enjoin the agency

from withholding agency records and to order the

production of any agency records improperly
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withheld from the complainant. In such a case the

court shall determine the matter de novo, and may

examine the contents of such agency records in

camera to determine whether such records or any

part thereof shall be withheld under any of the

exemptions set forth in subsection (b) of this

section, and the burden is on the agency to sustain

its action.

FNS. The affidavit provides in part: 1. I, Richard J.

Gutierriz, am a special agent in the Criminal

Investigation Division (formerly the Intelligence

Division) of the Atlanta District Office of the

lntemal Revenue Service. 2. My responsibilities as

a special agent in the Criminal Investigation

Division include investigating the possibility of

criminal violations of the Internal Revenue laws and

related offenses. 4. In connection with my duties as

a special agent, in November 1977, I was assigned

the tax investigation of Charles V. Stephenson for

the years 1975 and 1976. In May 1978, this

investigation was expanded to include the 1977 tax

year. The ongoing criminal tax investigation of

Charles V. Stephenson is presently being conducted

jointly with the assistance of a revenue agent in the

Examination Division. 5. The joint investigation of

Charles V. Stephenson involves potential criminal

liability for possible violations of section 7203 of

Title 26, 26 U.S.C. s 7203, involving the failure to

file Federal income tax returns for the years 1975,

1976, and 1977. 6. I am familiar with the FOIA

request made by Charles v. Stephenson, and with

the documents which he has requested. 7. The

documents requested by Charles V. Stephenson

(those which were generated during the course of

the joint investigation) which are presently in issue

in this lawsuit consist of (1) memoranda of

interviews with third parties, (2) records and

information received from third parties relative to

financial transactions with Charles V. Stephenson,

(3) summonses and other documentary requests

made to third parties, (4) internal memoranda

requesting review of summonses, (5) internal

memoranda which analyze the scope and direction

of the investigation and reveal the strengths and

weaknesses of the Government’s case, such as

fraud referral reports and investigative work plans,

(6) revenue agent’s workpapers, (7) special agent’s

workpapers, and (8) sworn statements of third

parties. 8. I personally reviewed all of the

documents requested by Charles V. Stephenson

with Becky Brannan of the Disclosure Office.
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Based on this review, it was determined that about

390 of the 650 pages of documents could be

released without interfering with the joint

investigation of Charles V. Stephenson. 9. I

determined that the release of the documents

referred to in # 7 above would interfere with the

joint investigation of Charles V. Stephenson and

with any potential criminal prosecution, by

revealing the evidence against Charles V.

Stephenson and the reliance placed by the

Government on that evidence, the names of likely

witnesses for the Government should Stephenson

ultimately be indicted, the transactions being

investigated, the direction of the investigation, and

the scope and limits of the Government’s

investigation. To reveal the identity of third parties

and potential witnesses contacted during the course

of my investigation could subject these third parties

and potential witnesses to harassment. Access to

potential evidence could allow plaintiff to construct

defenses and tamper with the evidence. 10. In

addition to the documents referred to in II 7 above,

the investigatory files on Charles V. Stephenson

contained certain documents, which are also in

issue in this litigation, reflecting the tax affairs of

unrelated third parties. These documents consist of

the Federal income tax returns (Form 1040) of a

third taxpayer, checks and deposit slips reflecting

financial information about third parties, and

transcripts of account which contain tax information

about third parties, including the taxpayer’s identity,

his social security number, and information about

the taxpayer's account such as payments, credits,

refunds, extensions filed, collection action and audit

activity. Record, vol. I at 46-48.

FN6. The District Court’s order denied appellant’s

motion based upon the exemption from disclosure in

5 U.S.C. s 552(b)(7)(A) (1978) and the Supreme

Court’s decision in N.L.R.B. v. Robbins Tire &

Rubber Co., 437 U.S. 214, 98 S.Ct. 2311, 57

L.Ed.2d 159 (1978). The order only refers to 260

pages of undisclosed documents and does not

address any other exemptions under FOIA.

FN7. This motion was also supported by the

affidavit of Special Agent Gutierrez. The order of

the court found that, based upon this affidavit, 209

pages in question were exempt under 5 U.S.C. s

552(b)(3) (1978) since disclosure would have been

prohibited under 26 U.S.C. s 6103(b)(1), (b)(2)(A)

(1979). Record, vol. I, at 155—56. This section of
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the I.R.C., in general, protects tax returns and

return information from disclosure to third parties.

The order, further found that, based on the same

affidavit, the remaining 104 pages are exempt from

disclosure pursuant to 5 U.S.C. s 552(b)(7)(A)

(1978). Record, vol. I, at 156-58.

FNS. The District Court, because appellant was

proceeding pro se, disregarded appellant‘s improper

denomination of his motion under Fed.R.Civ.P.

60(b) and addressed it as a motion for

reconsideration.

*1144 II.

[1][2][3] An appellate court has two duties in

reviewing determinations under FOIA. [FN9] (1)

We must determine whether the district court had an

adequate factual basis for the decision rendered and

(2) whether upon this basis the decision reached was

clearly erroneous. See Church of Scientology v.

U.S. Department of Defense, 611 F.2d 738, 742

(9th Cir. 1979). We find that based upon this

record the District Court did not have an adequate

basis and consequently that the court’s factual

conclusions and subsequent determinations were

clearly erroneous, as admitted in the appellee’s

brief.[FN10]

FN9. Counsel advise, and it appears, that this is a

case of first impression in the Circuit. However,

several opinions of this Court have indicated the

result we reach in this case, that in most situations

blanket objections, mere conclusory allegations or

affidavits will not suffice for disposition of FOIA

claims. See Moorefield v. United States Secret

Service, 611 F.2d 1021, 1023 (5th Cir. 1980);

Sladek v. Bensinger, 605 F.2d 899, 907-08 (5th

Cir. 1979) (Hill J., concurring in part and

dissenting in part); Chamberlain v. Kurtz, 589 F.2d

827, 835 (5th Cir. 1979), cert. denied, 444 U.S.

842, 100 S.Ct. 82, 62 L.Ed.2d 54 (1980); Kent

Corp. v. N.L.R.B., 530 F.2d 612, 624 n.30 (5th

Cir.), cert. denied, 429 U.S. 920, 97 S.Ct. 316, 50

L.Ed.2d 287 (1976).

FNlO. We note with appreciation the candor of

appellee’s counsel in disclosing, in his brief and at

oral argument, the erroneous basis for the District

Court’s decision as to 209 pages of documents held

exempt under 5 U.S.C. s 552(b)(3) (1978). Brief

for Appellee at 11. This disclosure was consistent
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with the high ethical standards expected of counsel

as officers of the Court.

FOIA provides that the district court shall

determine de novo whether claimed exemptions are

applicable.[FN11] The Act also leaves to the

court’s discretion whether to order an examination

of the contents of the agency records at issue, in

camera, in making this determination.[FN12]

However, the legislative intent for exercise of this

discretion is relatively clear.

FN11. See note 4 supra.

FN12. Id.

(t)he court may examine records in camera in

making its determination under any of the nine

categories of exemptions under section 552(b) of

the law While in camera examination need not

be automatic, in many situations it will plainly be

necessary and appropriate. Before the court

orders in camera inspection, the Government

should be given the opportunity to establish by

means of testimony or detailed affidavits that the

documents are clearly exempt from disclosure.

The burden remains on the Government under this

law.

S.Rep. No. 1200, 93d Cong., 2d Sess. 9 (1974),

reprinted in (1974) U.S.Code Cong. &

Admin.News, pp. 6267, 6287-88 (Conference

Report). [FN13]

FN13. This language substantially tracks the

Supreme Court’s opinion in E.P.A. v. Mink, 410

US. 73, 93, 93 S.Ct. 827, 839, 35 L.Ed.2d 119

(1973) the result of which, however, was

specifically disapproved of in the conference report.

In Mink the Supreme Court also noted that selective

in camera inspection might be another method by

which the District Court could apprise itself of the

bona fides of the agency’s claim of exemption. Id.

Appellant’s contention that the court should order

the IRS to submit a detailed index and justification

for the withholding of the documents, as well as

conduct an in camera review, derives from a line of

DC. Circuit opinions initiated by Vaughn v. Rosen,

484 F.2d 820 (D.C.Cir.1973), cert. denied, 415

US. 977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974) on

appeal from remand, 523 F.2d 1136

(D.C.Cir.1975). The sole support initially offered
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by the government in Vaughn was a conclusory

affidavit of the Director of the Bureau of Personnel

Management Evaluation claiming exemption under 5

U.S.C. s 552(a)(3) (1970). 484 F.2d at 824. The

use of affidavits created difficult problems of

procedure and proof for the Vaughn court since the

resolution of most FOIA disputes centers around the

factual nature of the information sought and the

statutory category asserted in response. Id. The

Vaughn court observed that factual characterizations

in affidavits may or may not be accurate. Id. at

824. Such concern has been conclusively justified

in the present action.

*1145 Of the 209 pages deemed exempt by the

District Court as tax return information of third

parties under 5 U.S.C. s 552(b)(3) (1978) and 28

U.S.C. s 6103 (1979), Record, vol. I, at 155-56, it

was subsequently discovered that, in fact, 156 pages

consisted of checks and deposit slips comprising

financial information (not related to tax returns) of

third parties possibly exempt, if at all, only under 5

U.S.C. s 552(b)(7)(C) (1978). Brief for Appellee at

11. Therefore, the District Court was led astray in

its determination by factual conclusions founded in

an affidavit which described the withheld documents

in fairly detailed but generic terms.[FN14]

FN14. See note 5 supra.

To avoid such a result, and mindful of the

disadvantages of in camera review, the Vaughn

court articulated an intermediate approach by

requiring from the withholding agency an index and

detailed justification for their claim. 484 F.2d at

825, 826-28. Subsequent decisions approved of

variations on this basic approach such as, index and

court examination of sample reports stipulated by

both parties to be representative, see, e. g. Vaughn

v. Rosen, 523 F.2d at 1139-40, use of detailed

justifications alone where indexing would be

inappropriate, see, e. g. Pacific Architects &

Engineers, Inc. v. Renegotiation Board, 505 F.2d

383, 385 (D.C.Cir.1974), and random sample

inspection of documents listed and described in an

affidavit see, e. g. Ash Grove Cement Co. v. F. T.

C., 511 F.2d 815, 816 (D.C.Cir.1975). See also,

Lead Industries Association v. OSHA, 610 F.2d 70,

88 (2nd Cir. 1979) (affidavit and index without in

camera inspection).

[4][5][6][7][8] Such flexibility is consistent with
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the purposes of the Act and the role of the trial court

in such actions. Resort to in camera review is

discretionary, N. L. R. B. v. Robbins Tire &

Rubber Co., 437 U.S. 214, 224, 98 S.Ct. 2311,

2318, 57 L.Ed.2d 159, 167 (1978), as is resort to a

Vaughn index. However, as this case clearly

demonstrates, in instances where it is determined

that records do exist, the District Court must do

something more to assure itself of the factual basis

and bona fides of the agency’s claim of exemption

than rely solely upon an affidavit.[FN15] While we

are aware of eminent decisions arguably to the

contrary,[FN16] we remain unpersuaded. In

situations where records do not exist, affidavits are

probably not only sufficient but possibly the best

method of verification. However, once it is

established that records and documents are in the

possession of the governmental agency, more is

required. The facts of this case amply demonstrate

the dangers inherent in reliance upon agency

affidavit in an investigative context when alternative

procedures such as sanitized indexing, random or

representative sampling in camera with the record

sealed for review, oral testimony or *1146

combinations thereof would more fully provide an

accurate basis for decision.

FNlS. In the area of FOIA disclosure of national

security or classified information there appears to

be a stronger presumption in favor of reliance upon

agency affidavits. See, e. g. Weissman v. Central

Intelligence Agency, 565 F.2d 692, 696-98

(D.C.Cir.1977); Bell v. United States, 563 F.2d

484, 486-87 (lst Cir. 1977). However, such

affidavits must still meet a number of criteria and be

subjected to critical analysis by the court. See, e.

g. Hayden v. National Security Agency, 608 F.2d

1381, 1386-88 (D.C.Cir.1979) (appeal pending);

Founding Church of Scientology v. National

Security Agency, 610 F.2d 824, 832-33

(D.C.Cir.1979); Church of Scientology v. U. S.

Department of Defense, 611 F.2d 738, 742—743 (9th

Cir. 1979). See also, Commentary, Freedom of

Information: Judicial Review of Executive Security

Classifications, 28 U.Fla.L.Rev. 551 (1976). We

express no View on this point.

FN16. Appellee contends that Barney v. I. R. S.,

618 F.2d 1268 (8th Cir. 1980) is precisely on point

upholding a District Court’s determination on facts

and affidavits indistinguishable from the present

case. Id. at 1270-73. However, the clearest point
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of distinction is that in the instant case the affidavit

submitted resulted in a misunderstanding and led the

District Court into error. With respect to the

decisions of Crooker v. Office of Pardon Attorney,

614 F.2d 825, 828 (2nd Cir. 1980); Cox v. U. S.

Department of Justice, 576 F.2d 1302, 1310—12 (8th

Cir. 1978); Harvey's Wagon Wheel, Inc. v. N. L.

R. B., 550 F.2d 1139, 1141—42 (8th Cir. 1976) in

so much as they indicate reliance upon affidavit

alone outside the area of national security

classifications is adequate, we respectfully disagree.

See also Irons v. Bell, 596 F.2d 468, 471, 476 (1st

Cir. 1979).

III.

In light of the foregoing, we vacate the summary

judgment and remand the case to the District Court

with directions to conduct a fuller development of

the factual basis for decision consistent with this

opinion and its obligations under 5 U.S.C. s

552(a)(4)(B) (1978).

VACATED AND REMANDED.

END OF DOCUMENT
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Gary TRIESTMAN, Plaintiff,

v.

UNITED STATES DEPARTMENT OF JUSTICE,

DRUG ENFORCEMENT ADMINISTRATION,

Defendant.

No. 94 Civ. 5108 (JGK).

United States District Court,

S.D. New York.

March 5, 1995.

Claimant desiring to collaterally attack his

conviction sought to compel Drug Enforcement

Administration (DEA) to disclose whether certain

DEA agents had been investigated for perjury,

mishandling information, or supplying false

evidence. The District Court, Koeltl, 1., held that:

(1) under Freedom of Information Act (FOIA)

exemption, no substantial public interest in

disclosure existed to weigh against DEA agents’

privacy interests; (2) to the extent claimant sought

publicly available information, DEA had no duty

under FOIA to compile such information; and (3)

to the extent claimant sought publicly available

information, DEA offered sufficient proof that no

such information existed.

Summary judgment for defendant granted.

[1] RECORDS 67-3 58

326k58

For Freedom of Information Act (FOIA) purposes,

government employees have privacy interest in not

having their names disclosed in connection with

investigations in which they are or were under

scrutiny. 5 U.S.C.A. § 552(b)(7)(C).

[2] RECORDS (é: 58

326k58

For Freedom of Information Act (FOIA) purposes,

government employees have privacy interests in

their employment histories and performance

evaluations and strong privacy interest in not being

wrongfully associated with criminal activity. 5

U.S.C.A. § 552(b)(7)(C).

[3] RECORDS 4p 58

326k58

Personal privacy exemption under Freedom of

Information Act (FOIA) applies only if disclosure
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could reasonably be expected to lead to unwarranted

invasion of privacy. 5 U.S.C.A. § 552(b)(7)(C).

[4] RECORDS (W 58

326k58

Question of whether reasonably expected invasion of

privacy is warranted under Freedom of Information

Act (FOIA) is to be resolved by determining

whether the invasion is justified by weightier public

interests in disclosure. 5 U.S.C.A. § 552(b)(7)(C).

[5] RECORDS (é: 58

326k58

Privacy interests of Drug Enforcement

Administration (DEA) agents were not outweighed

by any public interest so as to justify disclosure of

information where the only interest significantly

served by disclosure was the personal interest of the

party seeking disclosure, who sought information

for his own use in collateral challenge to his

conviction. 5 U.S.C.A. § 552(b)(7)(C).

[5] RECORDS (2:7 64

3261(64

Privacy interests of Drug Enforcement

Administration (DEA) agents were not outweighed

by any public interest so as to justify disclosure of

information where the only interest significantly

served by disclosure was the personal interest of the

party seeking disclosure, who sought information

for his own use in collateral challenge to his

conviction. 5 U.S.C.A. §552(b)(7)(C).

[6] RECORDS a: 58

326k58

Personnel and medical files exemption under

Freedom of Information Act (FOIA) requires

balancing of privacy interests against public interests

in disclosure. 5 U.S.C.A. § 552(b)(6).

[6] RECORDS 6’7» 64

326k64

Personnel and medical files exemption under

Freedom of Information Act (FOIA) requires

balancing of privacy interests against public interests

in disclosure. 5 U.S.C.A. § 552(b)(6).

[7] RECORDS <3: 58

326k58

Personal privacy exemption under Freedom of

Information Act (FOIA) is more protective of

privacy interests than is personnel and medical files
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exemption. 5 U.S.C.A. § 552(c)(6), (b)(7)(C).

[8] RECORDS G: 58

326k58

Purpose for which Freedom of Information Act

(FOIA) request is made does not determine whether

the invasion of privacy is warranted, although the

interests to be served by that purpose may be

probative of whether disclosure would serve public

interest. 5 U.S.C.A. § 552(b)(7)(C).

[9] RECORDS (W 52

326k52

Finding that no substantial public interest would be

served by disclosure of information on Drug

Enforcement Administration (DEA) agents pursuant

to Freedom of Information Act (FOIA) request by

convict seeking to collaterally challenge his

conviction was supported by lack of evidence that

either DEA itself or the agents in question had

engaged in wrongdoing in either convict’s case or in

others. 5 U.S.C.A. § 552(b)(7)(C).

[10] RECORDS Q: 62

326k62

To require agency to collect and produce

information that already has been made public

would not further the general purpose of the

Freedom of Information Act (FOIA), which is to

provide the general public with information as to the

workings of its government. 5 U.S.C.A. § 552.

[11] RECORDS 6: 62

326k62

Information that is available to any generally

interested party or concerned citizen is information

that is sufficiently available to relieve agency of any

duty to produce it pursuant to Freedom of

Information Act (FOIA) request. 5 U.S.C.A. §

552.

[12] RECORDS e): 62

326k62

Request made pursuant to Freedom of Information

Act (FOIA) for information on particular Drug

Enforcement Administration (DEA) agent was

premature and was necessarily denied where

requesting party’s complaint did not mention agent

and there was no evidence that requesting party had

exhausted administrative procedures with respect to

that agent. 5 U.S.C.A. §552.

Page 2

[13] RECORDS (p 65

326k65

In case in which requesting party seeks disclosure

under Freedom of Information Act (FOIA),

government affidavits attesting to thoroughness of

agency search of its records and its results are

presumptively valid. 5 U.S.C.A. § 552.

[14] FEDERAL CIVIL PROCEDURE 4",: 2481

170Ak2481

In case in which requesting party seeks disclosure

under Freedom of Information Act (FOIA),

government affidavits attesting to thoroughness of

agency search of its records and its results are

adequate to merit grant of summary judgment in

government’s favor, unless requesting party makes

showing of bad faith, based on more than mere

speculation, sufficient to impugn the affidavits. 5

U.S.C.A. §552.

[15] RECORDS <% 65

326k65

Declaration by Drug Enforcement Administration

(DEA) paralegal under penalty of perjury that DEA

checked its records for information requested

pursuant to Freedom of Information Act (FOIA) and

that it found that none of the DEA agents about

whom requesting party asked had been convicted of

any wrongdoing, publicly disciplined, or publicly

investigated for misconduct, was sufficient evidence

that public documents sought by requesting party

did not exist. 5 U.S.C.A. §552.

*669 Gary Triestman, pro se.

Mary Jo White, US Atty., Beth E. Goldman,

Asst. US. Atty., SD. of N.Y., New York City,

for defendant.

OPINION & ORDER

KOELTL, District Judge.

Each party has moved the Court for an order

granting summary judgment. The complaint seeks

information about several Drug Enforcement

Administration ("DEA") agents pursuant to the

Freedom of Information Act ("FOIA"). Prior to

commencement of this action, the plaintiff, Gary

Triestman, sought this information by administrative

means, beginning in November, 1993. He seeks to

know which, if any, of thirteen DEA agents have
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been "investigated in any capacity for alleged

perjurious statements or mishandling of evidence, or

the supplying of false evidence or testimony; and

the particulars and outcome of those

investigations." [FN 1] Triestman seeks the

information for use in a collateral attack on his

conviction. Apparently, his position is that he

pleaded guilty to a crime for which he is presently

incarcerated, because, among other reasons, DEA

agents fabricated evidence.

FNl. Triestman made this request in a letter dated

November 1, 1993 to the Department of Justice and

in two letters dated December 23, 1993 to the

DEA.

On May 25, 1994, the Office of Information and

Privacy ("OIP") issued a final denial of Triestman’s

FOIA request, after his appeal of an initial, undated

denial by the DEA. Both denials refused either to

acknowledge or to deny the existence of any

documents responsive to the request. [FN2] The

OIP based its decision on 5 U.S.C. § 552(b)(7)(C),

which provides an exemption from disclosure for

"records or information compiled for law

enforcement purposes, but only to the extent that the

production of such law enforcement records or

information could reasonably be expected to

constitute an unwarranted invasion of personal

privacy." 5 U.S.C. § 552(b)(7). It is undisputed

that Triestman’s FOIA request is a request for

records or information compiled for law

enforcement purposes. The OIP explained that

Exemption 7(C) justifies a refusal to respond to the

request, because “Lacking an individual’s consent,

proof of death, official acknowledgement of an

investigation, or an overriding public interest, even

to acknowledge the existence of such law

enforcement records could reasonably be expected to

constitute an unwarranted invasion of personal

privacy." Letter from Richard L. Huff, Co-Director

OIP, to Gary Triestman, May 25, 1994 (upholding

DEA’s refusal to release information on appeal from

the DEA decision).

FN2. In Beck v. U.S. Dep’t. of Justice, 997 F.2d

1489 (D.C.Cir.1993), the Court of Appeals for the

District of Columbia Circuit upheld the

government's refusal to disclose whether any

documents existed that were responsive to a request

for documents constituting credible evidence that

two DEA agents had previously engaged in
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wrongdoing. The court explained that, "A

government employee has at least some privacy

interest in his own employment records, an interest

that extends to ’not having it known whether those

records contain or do not contain’ information on

wrongdoing, whether that information is favorable

or not." Beck, 997 F.2d at 1494 (citation omitted).

[1][2][3][4][5] Government employees have a

privacy interest in not having their names disclosed

in connection with investigations in which they are

or were under scrutiny. See, e. g., Hunt v. FBI, 972

F.2d 286, 288 (9th Cir.1992). They also have

privacy interests in their employment histories and

performance evaluations and a strong privacy

interest in not being wrongfully associated with

criminal activity. Stern v. FBI, 737 F.2d 84, 91-92

(D.C.Cir.1984). However, exemption (b)(7)(C)

applies only if a disclosure could *670 reasonably be

expected to lead to an unwarranted invasion of

privacy. The question of whether a reasonably

expected invasion is warranted is to be resolved by

determining whether the invasion of privacy is

justified by weightier public interests in disclosure.

See Massey v. FBI, 3 F.3d 620, 624 (2d Cir.1993)

("The exemption applies only if the invasion of

privacy that would result from release of the

information outweighs the public interest in

disclosure") (citations omitted). No public interest

outweighs the privacy interests of the DEA agents in

this case. Here, the only interest significantly

served by disclosure is the personal interest of the

plaintiff, who seeks information for use in a

collateral challenge to his conviction.

[6][7][8] In Brown v. FBI, 658 F.2d 71 (2d

Cir.1981), the Court of Appeals held that under

FOIA Exemption 6, which also requires an

evaluation of the public interest in disclosure, [FN3]

"[I]t must be remembered that it is the interest of the

general public, and not that of the private litigant,

that must be considered." Id. at 75 (citation

omitted). The Court found that no such public

interest is necessarily involved when a person

requesting information seeks the information for the

purpose of collaterally attacking a criminal

conviction: [FN4]

FN3. Exemption 6 also requires a balancing of

privacy interests against public interests in

disclosure. It protects from disclosure "personnel

and medical files and similar files the disclosure of
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which would constitute a clearly unwarranted

invasion of person privacy." 5 U.S.C. § 552(b)(6).

Exemption 7(C) is more protective of privacy

interests than Exemption 6. See U.S. Dep’t. of

Justice v. Reporters Comm. For Freedom of the

Press, 489 U.S. 749, 756, 109 S.Ct. 1468, 1473,

103 L.Ed.2d 774 (1989) ("[T]he standard for

evaluating a threatened invasion of privacy interests

resulting from the disclosure of records compiled

for law enforcement purposes is somewhat broader

than the standard applicable to personnel, medical,

and similar files“).

FN4. The purpose for which a FOIA request is

made does not determine whether an invasion of

privacy is warranted. See U.S. Dep’t. of Defense

v. FLRA, ——— U.S. —-—, -——, 114 S.Ct. 1006, 1013,

127 L.Ed.2d 325 (1994). However, the interests to

be served by that purpose may be probative of

whether disclosure would serve a public interest.

Plaintiff states in his brief that he is pursuing this

litigation hoping to obtain evidence sufficient to

mount a collateral attack on his kidnapping

conviction. That this is plaintiff‘s primary

purpose will not necessarily prevent disclosure if

there is a coincidental public purpose sufficient to

overcome Ms. Shepardson’s privacy interest. The

court, however, cannot allow the plaintiff’s

personal interest to enter into the weighing or

balancing process. "The FOIA is not intended to

be an administrative discovery statute for the

benefit of private parties. " Columbia Packing Co.

v. U.S. Dept. of Agriculture, 417 F.Supp. 651,

655 (D.Mass.1976).

Brown, 658 F.2d at 75.

[9] In Massey, the Court of Appeals for the

Second Circuit held that the FBI had properly

withheld information containing agents’ names,

under exemption (b)(7)(C), because no substantial

public interest would have been served by

disclosure. In making this determination, the court

considered not only the purpose for which Massey

sought the information, but also whether the

information was probative of the agency’s conduct.

The court held that the information did not "reveal

any significant information concerning the conduct

and administration of FBI investigations" or the

"agency’s own conduct" and that the fact that

Massey might be able to use the information in his

efforts to overturn his criminal conviction did not

Page 4

give rise to a public interest. Massey, 3 F.3d at

625; see also, U.S. Dep’t. of Defense v. FLRA, ---

U.S. —---, 114 S.Ct. at 1012 ("[T]he only relevant

’public interest in disclosure’ to be weighed in this

balance [under the FOIA privacy exemptions] is the

extent to which disclosure would serve the ’core

purpose of the FOIA,’ which is ’contribut[ing]

significantly to public understanding of the

operations or activities of the government’ ")

(citation omitted). Triestman has offered no

evidence suggesting that either the DEA itself or the

agents he has inquired about have engaged in

wrongdoing in either his case or in others. This fact

supports the conclusion that no substantial public

interest would be served by disclosure. See Hunt,

972 F.2d at 288-90 (holding that there is not a

strong public interest in "one isolated investigation,

*671 no longer of any interest to anyone other than

the party who instigated it," because "[t]he single

file sought by Hunt will not shed any light on

whether all such FBI investigations are

comprehensive or whether sexual misconduct by

agents is common.... The public interest in

ensuring the integrity and the reliability of

government investigation procedures is greater

where there is some evidence of wrongdoing on the

part of the government official“) (citation omitted);

Rojem v. U.S. Dep’t. of Justice, 775 F.Supp. 6

(D.D.C.1991) (upholding non-disclosure of FBI

information under exemption 7(C), because the

information shed no light on the agency’s

performance of its statutory duties, there was no

evidence of wrongdoing, and the fact that the

plaintiff sought the information to challenge a

conviction for which he received a death sentence

was not, under the circumstances, sufficient to

create the requisite public interest in disclosure).

In response to the OIP denial of his appeal and to

the government’s motion for summary judgment,

Triestman argues that he now seeks only information

responsive to his request that has previously been

made public. Recognizing the privacy interests that

would be implicated by the disclosure of non-public

investigative reports, Triestman explains that his

FOIA request should be construed as seeking "any

information that was made public about the listed

agents in question; i.e., in any proceeding,

publication or press release, public statement

issuances, legal or administrative case opened, that

was available to any generally interested party or

concerned citizen of the public." Pl.’s Mem. in
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Supp. of Mot. for Summ.J. at 2. Triestman alleges

that the disclosure of such information ' cannot

reasonably be expected to constitute an unwarranted

invasion of personal privacy.

[10] This was not the scope of Triestman’s

original request which plainly infringed on personal

privacy and which now appears to have been

abandoned. Nevertheless, there are additional

reasons why the plaintiff’s newly narrowed request

for public documents under FOIA should be denied.

First, to require an agency to collect and produce

information that has already been made public

would not further the general purpose of FOIA,

which is to satisfy the citizens’ right to know "what

their government is up to." See U.S. Dep’t. of

Justice v. Reporters Comm. for Freedom of the

Press, 489 U.S. 749, 773, 109 S.Ct. 1468, 1481,

103 L.Ed.2d 774 (1989) ("This basic policy of ’

"full agency disclosure unless information is

exempted under clearly delineated statutory

language," ’ U.S. Dep’t. of Air Force v. Rose, 425

U.S. [352], at 360-361, 96 S.Ct. [1592], at 1599

[48 L.Ed.2d 11] [ (1976) ] (quoting S.Rep. No.

813, 89th Cong., lst Sess., 3 (1965), indeed focuses

on the citizens’ right to be informed about ’what

their government is up to‘ ").

In Freedberg v. U.S. Dep’t. of the Navy, 581

F.Supp. 3 (D.D.C.1982), the court held that any

information that was contained in the public record

of a court-martial need not be produced under FOIA

by the Department of the Navy:

Insofar as documents sought are readily available

in the public record, it is "abusive and a

dissipation of agency and court resources" to make

and process a claim for their disclosure. Crooker

v. United States State Department, 628 F.2d 9

(D.C.Cir.1980). Once such documents are open

for inspection by the general public, there is no

longer any matter in controversy before the Court

under FOIA. Misegades & Douglas v. Schuyler,

456 F.2d 255 (4th Cir.1972). Disclosure on that

basis must be denied.

Freedberg, 581 F.Supp. at 4. FOIA’s purpose is to

provide the general public with information as to the

workings of its government: "The statute was

designed ’ "to pierce the veil of administrative

secrecy and to open agency action to the light of

public scrutiny." ’ " U.S. Dep’t. of State v. Ray,

502 U.S. 164, 173, 112 S.Ct. 541, 547, 116

L.Ed.2d 526 (1991). FOIA does not obligate an
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agency to serve as a research service for persons

seeking information that is readily available to the

public.

[11] In some cases, there may be a question as to

what form of prior disclosure is sufficient to make

information readily available to the public. In

Freedberg and in the cases the court relied on,

Crooker and Misegades, the information sought by

the plaintiffs *672 was readily available to them. In

this case, the plaintiff’s own characterization of the

information that he seeks demonstrates that he seeks

only information that is well within any definition of

"public availability." The plaintiff describes the

type of information that he seeks as "any

information that was made public about the listed

agents in question; i.e., in any proceeding,

publication or press release, public statement

issuances, legal or administrative case opened, that

was available to any generally interested party or

concerned citizen of the public." Pl.’s Mem. in

Supp. of Mot. for Summ.J. at 2. Information that is

available to any generally interested party or

concerned citizen is information that is sufficiently

available to relieve an agency of any duty to produce

it under FOIA.

[12][13][14] Even if FOIA required agencies to

search for, collect, and produce publicly available

information, summary judgment for the government

would still be appropriate in this case, because the

government has provided sufficient proof that it has

in fact searched for such documents and that there

are no publicly available agency documents relating

to investigations of the DEA agents [FN5] for

allegedly making perjurious statements, mishandling

evidence, or supplying false evidence or testimony.

In a case in which the plaintiff seeks disclosure

under FOIA, government affidavits attesting to the

thoroughness of an agency search of its records and

its results are presumptively valid. In Carney v.

U.S. Dep’t. of Justice, 19 F.3d 807 (2d Cir.1994),

the Court of Appeals for the Second Circuit held

that on a motion by the government for summary

judgment, if the govemment’s affidavits are

adequate on their face to merit judgment in the

government’s favor, summary judgment should be

denied and the plaintiff permitted discovery only if

the plaintiff makes a showing of bad faith sufficient

to impugn the affidavits. Carney, 19 F.3d at 812.

Such a showing must be based on more than mere

speculation. Id. at 813. In Carney, the court of
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appeals upheld the district court’s grant of summary

judgment for the Department of Justice, finding

that:

FNS. The government has also shown that there are

no publicly available responsive documents with

respect to DEA agent Donald Abrahms. In his

memoranda of law in support of his motion for

summary judgment, Triestman requested that agent

Abrahms be added to his FOIA request. The

complaint does not mention agent Abrahms and

there is no evidence that Triestman has exhausted

administrative procedures with respect to him. The

request for records relating to Abrahms must be

denied for that reason. In addition, the request

must be denied because the plaintiff seeks the same

public documents which are not producible under

FOIA and because the government has

demonstrated a good faith and futile search for such

documents.

[T]he declarations are reasonably detailed and

reveal that each of the DOJ subdivisions

undertook a diligent search for documents

responsive to Camey’s requests. With respect to

the withheld documents, the declarants describe

the documents or classes of documents withheld

and explain why they fall within an applicable

exemption. . . .

An affidavit from an agency employee responsible

for supervising a FOIA search is all that is needed

to satisfy Rule 56(e); there is no need for the

agency to supply affidavits from each individual

who participated in the actual search. See

Maynard [v. Central Intelligence Agency], 986

F.2d [547] at 560 [ (lst Cir.1993) ]; SafeCard

[Services, Inc. v. Securities and Exchange

Commission], 926 F.2d [1197] at 1201 [

(D.C.Cir.199l) ]. The DOJ’s submissions thus

were proper.

Carney, 19 F.3d at 813-14; see also, Doherty v.

U.S. Dep’t. of Justice, 775 F.2d 49, 53 (2nd

Cir.1985) (holding that, "The Government’s

affidavits, under the circumstances of this case,

provide an adequate factual basis to support its

claims of exemption and thus, the District Court did

not err in granting summary judgment without

undertaking an in camera review of the

documents“).

[15] In this case, the Government has submitted a

declaration by a DEA Paralegal Specialist, under the
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penalties of perjury, which declares that the DEA

has checked its records and found that none of the

individuals about whom the plaintiff requests

information has been convicted of any wrongdoing,

publicly disciplined or publicly investigated for any

misconduct. In the circumstances *673 of this case,

this is sufficient evidence that the public documents

sought by the plaintiff do not exist.

In an effort to claim any victory, the plaintiff does

not contest the adequacy of the government’s

representation. Rather, the plaintiff has cross

moved for a declaratory judgment in his favor

contending that the government has "effectively

conceded to Plaintiff’s complaint and provided him

with the FOIA materials he has requested and that

he is entitled to by law. " The government conceded

to no such position and represents that it has not

provided him with any materials. The plaintiff is

not entitled to a declaratory judgment. The

government contended--correctly--that the plaintiff

was not entitled to disclosure of the records he

sought, either private or public, and when he limited

his request to public records it argieducorrectly

again—-that he was not entitled to such records under

FOIA, but that in any event they did not exist.

For the foregoing reasons, the Court grants the

defendant’s motion for summary judgment. In this

case, no substantial public interest in disclosure

exists to be weighed under FOIA Exemption 7(C)

against the privacy interests of the individual DEA

agents. To the extent the plaintiff’s FOIA request

seeks information that is publicly available and

arguably does not implicate the privacy interests of

the agents, summary judgment for the defendant is

appropriate, because there is no duty under FOIA to

compile such information and, in addition, because

the defendant has offered sufficient proof that no

such information exists. The plaintiff’s request for a

declaratory judgment is denied.

SO ORDERED.

END OF DOCUMENT
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Michael RAY, etc., et al., Plaintiffs,

v.

UNITED STATES DEPT. OF JUSTICE, et al.,

Defendants.

No. 86-2430-CIV.

United States District Court,

S.D. Florida.

March 3, 1989.

On Motion to Compel Release of

Unredacted Documents April 13, 1989.

Plaintiffs sought information, under Freedom of

Information Act, from government agencies on

Haitian nationals who had been returned to Haiti.

The District Court, Dyer, Senior Circuit Judge,

sitting by designation, held that: (1) plaintiffs failed

to rebut agency’s evidence that certain documents

did not exist, and (2) agency was required to supply

redacted information contained in documents

forwarded to plaintiffs. On motion to compel, the

court held that agency waived claimed exemptions

that were not raised earlier.

Ordered accordingly.

[1] RECORDS (é: 65

326k65

Plaintiffs requesting information under Freedom of

Information Act failed to rebut government agency’s

evidence that it conducted proper and adequate

search for documents and that documents requested

did not exist. 5 U.S.C.A. § 552.

[2] RECORDS (3):) 65

326k65

Where Freedom of Information Act request triggers

claim of exemption under Act, burden is on

government agency to demonstrate basis for

nondisclosure. 5 U.S.C.A. § 552.

[3] RECORDS Q: 65

326k65

There is presumption, under Freedom of

Information Act, that documents held by

government agency are subject to disclosure.

[4] RECORDS «>7 62

3261(62

Page 1

Government agency faced with request under

Freedom of Information Act cannot withhold

material based on conclusory allegations of possible

harm; it must show by specific, detailed proof that

disclosure would defeat, rather than further,

purposes of Act. 5 U.S.C.A. § 552.

[5] RECORDS 4p 58

326k58

Under Freedom of Information Act, plaintiffs were

entitled to receive from State Department names of

Haitian nationals who had been returned to Haiti and

were not mistreated, despite State Department’s

invasion of privacy concerns; public interest in safe

relocation of returned Haitians outweighed de

minimis invasion of privacy that would result. 5

U.S.C.A. §552.

[5] RECORDS Q): 64

326k64

Under Freedom of Information Act, plaintiffs were

entitled to receive from State Department names of

Haitian nationals who had been returned to Haiti and

were not mistreated, despite State Department’s

invasion of privacy concerns; public interest in safe

relocation of returned Haitians outweighed de

minimis invasion of privacy that would result. 5

U.S.C.A. §552.

[6] RECORDS $2 63

326k63

Government agency waived claimed exemptions to

plaintiffs’ Freedom of Information Act request by

raising exemptions after court order requiring

disclosure of the redacted information. 5 U.S.C.A.

§ 552.

*503 Michael D. Ray and Neil D. Kolner, Miami,

Fla., for plaintiffs.

Carole A. Jeandheur, Washington, D.C., and

Dexter A. Lee, Miami, Fla., for defendants.

MEMORANDUM ORDER ON PENDING

MOTIONS

DYER, Senior Circuit Judge, sitting by

designation.

THIS CAUSE was heard by the Court on various

pending motions filed by the parties, and the Court

hereby enters this Order pursuant to its rulings in
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open court on March 1, 1989.

I

This case is brought pursuant to the Freedom of

Information Act, 5 U.S.C. sec. 552 (FOIA), under

which plaintiffs seek from the Immigration and

Naturalization Service (INS), the Executive Office

for Immigration Review (EOIR) and the United

States Department of State (State Dept.) disclosure

of (1) an alleged list of 600 Haitians who had been

returned to Haiti and not mistreated after their

arrival; and (2) investigative trip reports made by

INS investigators who have visited Haiti.

Several searches conducted by each agency yielded

responses that no records were found which fit the

FOIA request made by plaintiffs. Subsequently, the

State Dept. located and turned over to the plaintiffs

twenty-five (25) responsive documents. Of these,

seventeen documents were redacted to exclude the

names of the Haitian individuals contained therein.

The State Dept. claimed that release of the excised

information could result in an invasion of privacy

and, accordingly, asserted an exemption under the

Freedom of Information Act ("FOIA"), 5 USC sec

552(b)(6). [EN 1] At all times, however, each

agency has maintained that there exists no list of 600

Haitians returned to Haiti.

FNl. 5 U.S.C. sec. 552(b)(6) provides an

exemption from disclosure for matters that are

"personnel and medical files and similar files the

disclosure of which would constitute a clearly

unwarranted invasion of personal privacy."

II

There are two issues confronting the Court. The

first issue concerns disclosure *504 requirements

when an agency’s asserts that its search uncovers no

documents which satisfy an FOIA request. The

second issue focuses on disclosure requirements

when an agency claims that information excised

from the released documents is exempt under the

invasion of privacy exemption of sec. 552(b)(6).

A. Documents Claimed Not to Exist

The underlying principle in FOIA cases is that the

requestor must show that an agency improperly

withheld records. Kissinger v. Reporter’s Comm.
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for Freedom of the Press, 445 U.S. 136, 150, 100

S.Ct. 960, 968, 63 L.Ed.2d 267 (1980). With

respect to records that are claimed not to exist,

affidavits are permissible and "possibly the best

method of verification." Stephenson v. IRS, 629

F.2d 1140, 1145 (5th Cir.1980). An affidavit

satisfies the "good faith" requirements of adequacy

and completeness when it specifically documents the

scope and methods undertaken for search and sets

out the basis for the withholding of information.

See Friedman v. F.B.I., 605 F.Supp. 306, 316

(N.D.Ga. 1981). Once the agency demonstrates that

its search was reasonable, the burden shifts to the

requestor to rebut that evidence. Miller v. U.S.

Dept. of State, 779 F.2d 1378, 1383 (8th Cir.1985).

[1] In this instance, the INS has responded that it

did not conduct investigatory trips to Haiti nor have,

in its possession, investigative reports. It has also

maintained, by its answer, that the list of six

hundred Haitians does not exists. The record

indicates that there was a proper and adequate

search, as demonstrated by the affidavits of the

FOIA personnel. The record fails to disclose that

any documents have been improperly withheld of

that they, indeed, exist. On the record, that

principle has not been rebutted by the plaintiffs. In

addition, the record indicates there have been no

requests directed to EOIR, and, therefore, there is

no issue before the Court in connection with that

party.

B. Documents Edited & Released by the State

Department

[2] Where a FOIA request triggers a claim of

exemption under the Act, the burden is on the

government agency to demonstrate the basis for

nondisclosure. Thus, contrary to the agency’s

assertion, a justiciable issue remains to be decided,

and that is the propriety of the State Dept.’s claim of

exemption under sec. 552(b)(6), because "the

District Court must do something more to assure

itself of the factual basis and bona fides of the

agency’s claim of exemption than rely solely upon

an affidavit." Stephenson v. IRS, 629 F.2d 1140

(5th Cir. 1980).

[3][4] There is a presumption, under the FOIA,

that documents held by a government agency are

subject to disclosure. Currie v. IRS, 704 F.2d 523,

530 (11th Cir.1983). An agency cannot withhold
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material based on conclusory allegations of possible

harm; it must show by specific, detailed proof that

disclosure would defeat, rather than further, the

purposes of the FOIA. See Mead Data Central, Inc.

V. U.S. Dept. of Air Force, 566 F.2d 242, 260

(D.C.Cir.1977). In determining whether the

disclosure constitutes a clearly unwarranted invasion

of personal privacy, [FN2] the Court must "employ

a balancing test, weighing an individual’s right to

privacy against the public right to disclosure of

government information." Cochran v. United

States, 770 F.2d 949, 955 (11th Cir.1985).

FN2. Under sec. 552(b)(6), the requested files must

be "personnel", "medical", or “similar files".

Because plaintiffs did not challenge this

classification, the Court assumes that the names of

returned Haitians are sufficiently personal in nature

to satisfy the "similar file" requirement.

The degree of the invasion of privacy considers

the potential harm to the individual from disclosure

of the information. The critical aspect is that an

invasion be actual rather than just theoretical; it

must be more than a mere possibility. Dept. of Air

Force V. Rose, 425 U.S. 352, 380 n. 19, 96 S.Ct.

1592, 1608 n. 19, 48 L.Ed.2d 11 (1976).

Moreover, an agency’s promise of confidentiality to

the submitter of information was found insufficient

to defend against disclosure. Robles v. E.P.A., 484

F.2d 843, 846 (4th Cir.1973).

*505 [5] As to the public interest involved in this

case, this country’s immigration policy supports a

finding that the public has a legitimate interest in the

safe relocation of returned Haitians.

Any invasion of privacy from the mere act of

disclosure of names and addresses would be de

minimis and little more than speculation. The

promise of confidentiality by the State Dept. is only

one factor to be considered and, in this case, is not

determinative of the outcome. Thus, weighing the

public interest against the private interest, the

balance tilts in favor of disclosure of the names

because any intrusion into the privacy of the Haitian

nationals would be minimal.

III

For these reasons, it is hereby

Page 3

ORDERED AND ADJUDGED that summary

judgment is GRANTED in favor of INS and EOIR

with respect to the FOIA information requests

explained or shown to be non-existent. It is

FURTHER ORDERED AND ADJUDGED that

the State Department is required, within fifteen days

from this Court’s ruling in open court, to supply the

redacted information contained in the seventeen

documents. Final judgment as to the State

Department is withheld until this time period has

expired and a showing has been made to the Court

that the names have been furnished to the plaintiffs,

and, if they have not, then the Court will take

further appropriate action forthwith. [FN3]

FN3. The remaining pending motions in this case

are DENIED without prejudice. Plaintiffs' request

for this Court to enjoin INS deportation proceedings

is also DENIED. This Court has no authority to

enjoin those proceedings under the FOIA or the

Administrative Procedure Act, Title 5 U.S.C. sec.

704-706.

DONE AND ORDERED.

ON MOTION TO COMPEL RELEASE OF

UNREDACTED DOCUMENTS

THIS CAUSE having come before the Court, and

the Court having heard argument of counsel on

April 12, 1989, and considered the same, it is

hereby

ORDERED AND ADJUDGED that plaintiffs’

motion for pro hac vice appearance of Neil D.

Kolner, Esq. is GRANTED and it is

[6] FURTHER ORDERED AND ADJUDGED

that defendants’ motion to alter or amend is

DENIED. After weighing the public interest in

disclosure against the claim of exemption pursuant

to 5 U.S.C. 552(b)(6), this Court Ordered the

STATE DEPARTMENT on March 2, 1989 to

produce to plaintiffs, no later than March 16, 1989

as originally requested in plaintiff’s June 15, 1985

Freedom of Information Act Request, unredacted

copies of all documents in defendant’s possession

which satisfy plaintiff’s request. Defendants did not

comply but instead raised new arguments which the

Court finds are wholly unfounded. Rather than

exhibit due diligence the government has been
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neglectful in this matter by failing to raise these

exemptions at the outset of this litigation.

Consequently, the government has waived

entitlement to those claims by invoking these belated

exemptions after this Court’s order requiring

disclosure of the redacted information. See, e.g.,

Senate of the Commonwealth of Puerto Rico v.

Dept. of Justice, 823 F.2d 574, 580

(D.C.Cir.1987); Ryan v. Dept. of Justice, 617

F.2d 781, 782 (D.C.Cir.1980); Jordan v. Dept. of

Justice, 591 F.2d 753 (D.C.Cir.1978) (en banc);

Cotner v. U.S. Parole Comm., 747 F.2d 1016,

1018 (5th Cir.1984); Fendler v. Parole Comm,

774 F.2d 975, 978 (9th Cir.1985); American

Broadcasting Co. v. U.S.I.A., 599 F.Supp. 765,

768 (D.D.C.l984); Donovan v. F.B.I., 633

F.Supp. 35 (S.D.N.Y.1986). The government has

failed to point to any set of facts that would make

this an "exceptional" case such that the waiver

doctrine should not apply. See Jordan 591 F.2d at

780. Indeed, by its own admission at oral

argument, the government agreed its motion

contains nothing more than "new material." Thus,

in its prior Order this Court did not overlook any

basis in the record which would require a different

conclusion. The government has only attempted

*506 to "play cat and mouse by withholding its most

powerful canon until after the district court has

decided the case and then springing it on surprised

opponents and the judge. " Senate of the

Commonwealth, 823 F.2d at 580, quoting

Grumman Aircraft Engineering Corp. v.

Renegotiation Board, 482 F.2d 710, 722

(D.C.Cir. 1973). For this reason, it is therefore

FURTHER ORDERED AND ADJUDGED that

the STATE DEPARTMENT shall release the

unredacted documents to plaintiffs no later than ten

(10) days from this Court’s oral ruling on April 12,

1989.

DONE AND ORDERED.

END OF DOCUMENT
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In re DEPARTMENT OF JUSTICE, Petitioner.

Barbara Ann CRANCER, Appellee,

v.

UNITED STATES DEPARTMENT OF

JUSTICE, Appellant.

Nos. 91-2080, 91-2164.

United States Court of Appeals,

Eighth Circuit.

Submitted May 11, 1992.

Decided Aug. 5, 1993.

Freedom of Information Act (FOIA) suit was

brought. The United States District Court for the

Eastern District of Missouri, Stephen Nathaniel

Limbaugh, J ., required government to provide

Vaughn index covering each document sought.

Appeal was taken. The Court of Appeals, 950 F.2d

530, affirmed. En banc rehearing was granted. The

Court of Appeals, Wollman, Circuit Judge, held that

Vaughn index could not be required.

Writ of mandamus issued, orders vacated, and

case remanded.

McMillian, Circuit Judge, dissented and filed

opinion joined by Arnold, Chief Judge.

[1] FEDERAL COURTS «7: 524

170Bk524

Court of Appeals had jurisdiction under All Writs

Act to decide whether district court committed

usurpation of power by directing Department of

Justice to produce Vaughn index when invoking

Freedom of Information Act (FOIA) exemption for

law enforcement records; if district court lacked

authority, writ would be proper remedy, and issue

of availability of writ was intertwined with merits of

the interlocutory matter. 5 U.S.C.A. §

552(b)(7)(A); 28 U.S.C.A. § 1651(b).

[2] RECORDS Q: 50

326k50

Consistent with policy of broad disclosure under

Freedom of Information Act (FOIA), government is

required to release all requested information upon

demand of any number of public. 5 U.S.C.A. §

552.
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[3] RECORDS (F: 62

326k62

Once information is requested under Freedom of

Information Act (FOIA), government must provide

the information, unless it determines that specific

exemption applies. 5 U.S.C.A. § 552.

[4] RECORDS <0?» 62

326k62

Vaughn index could not be required for law

enforcement records allegedly exempt from

disclosure under Freedom of Information Act

(FOIA); thus, district court should not have

required government, after identifying each

document, to provide detailed justification statement

covering each refusal to release agency records or

portions. 5 U.S.C.A. § 552(b)(7)(A).

[5] RECORDS (a: 65

326k65

Government need not produce fact—specific and

document-specific Vaughn index in order to satisfy

burden of establishing application of Freedom of

Information Act (FOIA) exemption for law

enforcement records; contents of requested

documents are irrelevant, and court must focus on

particular categories of documents and likelihood

that release of documents in those categories could

reasonably be expected to threaten enforcement

proceedings. 5 U.S.C.A. § 552(b)(7)(A).

[6] RECORDS W 65

326k65

To satisfy burden with regard to Freedom of

Information Act (FOIA) exemption for law

enforcement records, government must define

functional categories of documents, conduct

document-by—document review to assign documents

to proper categories, and explain to court how

release of each category would interfere with

enforcement proceeding. 5 U.S.C.A. §

552(b)(7)(A).

[7] RECORDS («b 65

326k65

If generic index submitted by government is not

sufficient to sustain Freedom of Information Act

(FOIA) exemption for law enforcement records,

then district court may request more specific,

distinct categories so that it may more easily

determine how each category might interfere with
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enforcement proceedings. 5 U.S.C.A. §

552(b)(7)(A).

[8] RECORDS GP 66

326k66

District court may examine disputed documents in

camera to make firsthand determination of

application of Freedom of Information Act (FOIA)

exemption for law enforcement records if categories

submitted by government remain too general after

district court requests more specific, distinct

categories. 5 U.S.C.A. § 552(b)(7)(A).

[9] RECORDS (b 63

326k63

While district court may not order Vaughn index as

aid to review of claim for exemption under Freedom

of Information Act (FOIA) exemption for law

enforcement records, court must satisfy itself that

requested documents have been properly withheld.

5 U.S.C.A. §552(b)(7)(A).

*1304 Scott R. McIntosh, Washington, DC,

argued (Stuart M. Gerson, Stephen B. Higgins,

Leonard Schaitman and Scott R. McIntosh, on the

petition for rehearing), for appellant.

Richard E. Greenberg, Clayton, MO, argued, for

appellee.

Before RICHARD S. ARNOLD, Chief Judge,

McMILLIAN, JOHN R. GIBSON, FAGG,

BOWMAN, WOLLMAN, MAGILL, BEAM,

LOKEN, and HANSEN, Circuit Judges, En Banc.

WOLLMAN, Circuit Judge.

In In re Department of Justice, 950 F.2d 530 (8th

Cir.l991) (Crancer I ), a panel of this court upheld

the district court’s order requiring the government to

provide a Vaughn [FNl] index after the government

had invoked Exemption 7(A) 0f the Freedom of

Information Act, 5 U.S.C. § 552(b)(7)(A) (1988).

We granted the government’s suggestion for

rehearing en banc and vacated the panel’s decision.

We now issue a writ of mandamus, vacate the

challenged order, and remand the case to the district

court for further proceedings.

FNl. See Vaughn v. Rosen, 484 F.2d 820, 826—28

(D.C.Cir.l973), cert. denied, 415 U.S. 977, 94

S.Ct. 1564, 39 L.Ed.2d 873 (1974).
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I.

In 1987, Barbara Ann Crancer filed a Freedom of

Information Act (FOIA) request with the

Department of Justice. Crancer sought the release

of certain information uncovered during the

investigation conducted by the Federal Bureau of

Investigation into the disappearance of her father,

Jimmy Hoffa, the former president of the

International Brotherhood of Teamsters. The FBI’s

investigation has resulted in the accumulation of

more than 13,800 pages of records relating to

Hoffa’s disappearance.

The Department denied Crancer’s request on the

basis of Exemption 7(A), contending that the Hoffa

FBI file contains "records or information compiled

for law enforcement purposes," the release of which

"could reasonably be expected to interfere with

enforcement proceedings." 5 U.S.C. §

552(b)(7)(A).

After exhausting her administrative remedies,

Crancer brought suit to compel the Department to

provide her with the documents she had requested.

During the pendency of her suit, Crancer filed a

second, broader request seeking any and all

materials relating to the FBI’s investigation into

Hoffa’s disappearance. After this request was

administratively denied by the Department, also on

the basis of Exemption 7(A), Crancer amended her

complaint to include her second request.

The Department moved for summary judgment on

the basis of the claimed exemption. The district

court ordered the Department to provide Crancer

with a Vaughn index so that she could effectively

oppose the government’s pending motion. The

court’s order required the Department to produce an

"itemized, indexed inventory of every agency record

or portion thereof responsive to plaintiff’s FOIA

request," together with a "detailed justification

statement covering each refusal to release [an]

agency record[ ] or portions thereof. " D.Ct. Order

of July 27, 1990, at 1. The Department asked the

court to reconsider its order directing the production

of the Vaughn index. This request was denied. The

Department then requested that the district court

modify its earlier order and allow the Department to

provide a categorical description of the documents

contained in the Hoffa FBI file. The Department

submitted a list of nine categories of documents and
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an affidavit describing the potential interference

with enforcement proceedings that would result if it

were required to compile a Vaughn index. The

district court denied this request and ordered the

Department to submit the Vaughn index to a

magistrate judge for in camera review.

In lieu of submitting a Vaughn index, the

Department asked the magistrate judge to review the

actual documents in camera. The magistrate judge

denied this request, but extended the time period in

which the Vaughn index was to be submitted. The

Department then asked the district court to *1305

reconsider the magistrate judge’s order or, in the

alternative, to certify the matter for interlocutory

appeal. These requests were also denied.

The Department then sought relief from this court,

asserting jurisdiction under the collateral order

doctrine, Cohen v. Beneficial Indus. Loan Corp.,

337 U.S. 541, 69 S.Ct. 1221, 93 L.Ed. 1528

(1949), or the All Writs Act, 28 U.S.C. § 1651(b).

In Crancer I, the panel asserted jurisdiction under

the All Writs Act and upheld the district court’s

order requiring the preparation of a Vaughn index.

The panel first determined that the Department

could not be required to provide a specific factual

showing and explanation describing why each

document is exempt. It went on to hold, however,

that the Department could be required to make a

specific factual showing to demonstrate why each

document belongs in a certain category, along with

an explanation describing why the category itself is

exempt from disclosure.

II.

[1] We first examine whether, and the basis upon

which, we have jurisdiction to hear this case.

We possess discretionary writ—issuing authority

under the All Writs Act, 28 U.S.C. § 1651(b). As

noted by the panel in Crancer I, mandamus is

"available only in those exceptional circumstances

amounting to a judicial usurpation of power." In re

Ford Motor Co., 751 F.2d 274, 275 (8th Cir.1984).

The panel determined that:

[The Department’s] argument is a novel one and

has not been directly addressed by any court. If

[the Department] is correct in its contention that

Page 3

the district court lacked authority to order a

Vaughn index, then a writ would be the proper

remedy. Because the issue of whether the writ is

available is intertwined with the merits of this

interlocutory matter, we must decide whether the

district court had authority to require a Vaughn—

type index in these circumstances.

Crancer I, 950 F.2d at 532 (citation omitted). We

agree with the panel’s analysis and believe that this

case presents a unique situation. Thus, we conclude

that we have jurisdiction to decide the question

whether the district court’s order directing the

Department to produce a Vaughn index in the face

of the Department’s invocation of Exemption 7(A)

constituted a judicial usurpation of power.

III.

[2] "The basic purpose of FOIA is to ensure an

informed citizenry, vital to the functioning of a

democratic society, needed to check against

corruption and to hold the governors accountable to

the governed." NLRB v. Robbins Tire & Rubber

Co., 437 U.S. 214, 242, 98 S.Ct. 2311, 2327, 57

L.Ed.2d 159 (1978). Consistent with this policy of

broad disclosure, the government is required to

release all requested information upon the demand

of any member of the public. Id. at 221, 98 S.Ct. at

2316; see also Curran v. Department of Justice,

813 F.2d 473 (1st Cir.1987); Irons v. FBI, 811

F.2d 681, 685 (lst Cir.1987). Congress fashioned

certain explicit exemptions from disclosure,

however, in order to preserve vital government

policies and, in some cases, to protect individuals.

See 5 U.S.C. § 552(b)(1)—)9; see also Robbins Tire,

437 U.S. at 220-21, 98 S.Ct. at 2316 ("Congress

carefully structured nine exemptions from the

otherwise mandatory disclosure requirements in

order to protect specified confidentiality and privacy

interests. ").

[3] Once information is requested under FOIA,

therefore, the government must provide the

information unless it determines that a specific

exemption applies. Likewise, the government bears

the burden of demonstrating that the claimed

exemption applies. 5 U.S.C. § 552(a)(4)(B). The

district court must determine de novo whether the

government has satisfied its burden. Id.

In the face of a claimed statutory exemption,

district courts have sometimes required the

Copr. © West 1996 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105316 Page 137



 

999 F.2d 1302

(Cite as: 999 F.2d 1302, *1305)

government to provide a Vaughn index. "This

indexing procedure is perceived as necessary to

permit the district court and the requesting party to

evaluate the [government’s] decision to withhold

records and to ensure its compliance with the

mandates of the FOIA." Barney v. IRS, 618 F.2d

1268, 1272 (8th Cir.1980) (per curiam).

*1306 A Vaughn index provides a specific factual

description of each document sought by the FOIA

requester. Specifically, such an index includes a

general description of each document’s contents,

including information about the document’s

creation, such as date, time, and place. Crancer I,

950 F.2d at 533. "For each document, the

exemption claimed by the government is identified,

and an explanation as to why the exemption applies

to the document in question is provided." 1d,; see

also Barney, 618 F.2d at 1272.

[4] Exemption 7(A) of FOIA provides that the act

"does not apply to matters that are—-* * * (7) records

or information compiled for law enforcement

purposes, but only to the extent that the production

of such law enforcement records or information (A)

could reasonably be expected to interfere with

enforcement proceedings[.]" 5 U.S.C. §

552(b)(7)(A). The government contends that the

courts have interpreted this exemption differently

from other FOIA exemptions, with the result that a

district court may not order the production of a

Vaughn index when Exemption 7(A) is invoked.

In NLRB v. Robbins Tire & Rubber Co., 437

U.S. 214, 98 S.Ct. 2311, 57 L.Ed.2d 159 (1978),

the Supreme Court addressed the burden that the

government must bear when asserting Exemption

7(A). In that case, the FOIA requester, an

employer, sought from the National Labor Relations

Board all statements made by potential witnesses

prior to a Board hearing on the employer’s unfair

labor practices. Id. at 216, 98 S.Ct. at 2314. On

appeal, the employer argued that the district court

had erred by not requiring the government to make

an individualized showing that each withheld

document fit within the limits of Exemption 7(A).

The Supreme Court rejected this argument,

interpreting Exemption 7(A) of FOIA to require the

government to prove that "with respect to particular

kinds of enforcement proceedings, disclosure of

particular kinds of investigatory records while a case

is pending would generally ’interfere with

 

Page 4

enforcement proceedings.’ " Id. at 236, 98 S.Ct. at

2324.

In support of its ruling, the Supreme Court noted

that:

[t]here is a readily apparent difference between

[Exemption 7(A) ] and [Exemptions 7(B)-(D) ].

The latter [exemptions] refer to particular cases

and thus seem to require a showing that the factors

made relevant by the statute are present in each

distinct situation. By contrast, since [Exemption

7(A) ] speaks in the plural voice about

"enforcement proceedings," it appears to

contemplate that certain generic determinations

might be made.

437 U.S. at 223—24, 98 S.Ct. at 2318. The Court

then examined Exemption 7’s legislative history,

which appeared to confirm the Court’s observation

regarding the distinguishing characteristic of

Exemption 7(A). Id. at 224—34, 98 S.Ct. at 2318.

The Court further noted that had Congress intended

that "the Government in each case show a

particularized risk to its individual ’enforcement

proceedin[g],’ " it could have done so. Id. at 234,

98 S.Ct. at 2323.

The Court also addressed Congress’s 1974

amendment of Exemption 7(A). This amendment

was designed "to eliminate ’blanket exemptions’ for

Government records simply because they were found

in investigatory files compiled for law enforcement

purposes." Id. at 236, 98 S.Ct. at 2324. The

Court’s discussion of President Ford’s veto of the

1974 amendment and the subsequent congressional

override is instructive for our present analysis. The

President was concerned that the 1974 amendment to

Exemption 7(A) "would require the Government to

’prove ...--separately for each paragraph of each

document——that disclosure "would" cause’ a specific

harm" to enforcement proceedings. Id. at 235, 98

S.Ct. at 2323 (citation omitted). Congressional

supporters of the amendment termed the President’s

interpretation of the amendment " ’ludicrous,’ "

stating that the " ’burden is substantially less than

we would be led to believe by the President’s

message.’ " Id. (citation omitted). [FN2]

FN2. For further discussion of the legislative

history of the 1974 amendment to Exemption 7(A),

see Federal Bureau of Investigation v. Abramson,

456 U.S. 615, 626, 102 S.Ct. 2054, 2061, 72

L.Ed.2d 376 (1982); Campbell v. Department of
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Health and Human Serv., 682 F.2d 256, 261—63

(D.C.Cir.1982).

The Court concluded that although the 1974

amendment to Exemption 7(A) was designed *1307

to eliminate blanket exemptions for records found in

investigatory files, Congress did not intend that

generic determinations of those materials entitled to

Exemption 7(A) protection could never be made.

Rather, the government must demonstrate, and

courts must determine, whether "disclosure of

particular kinds of investigatory records would

generally ’interfere with enforcement proceedings.’

" Id. at 236, 98 S.Ct. at 2324. In other words,

Congress intended that certain types or categories of

investigatory records be withheld under Exemption

7(A) because disclosure of documents within those

categories generally would interfere with

enforcement proceedings.

With this understanding, post-Robbins Tire courts

have made these determinations generically,

category—of-document by category-of—document. In

Barney v. IRS, for example, we were confronted

with the question whether, in the wake of Robbins

Tire, the government was required to provide a

Vaughn index after the government invoked

Exemption 7(A). 618 F.2d 1268 (8th Cir.1980)

(per curiam). We held that "[t]0 sustain its burden

of showing documents were properly withheld under

exemption 7(A) the government had to establish

only that they were investigatory records compiled

for law enforcement purposes and that production

would interfere with pending enforcement

proceedings." Id. at 1272—73. The Barney court

bolstered its conclusion by emphasizing that

"[u]nder exemption 7(A) the government is not

required to make a specific factual showing with

respect to each withheld document that disclosure

would actually interfere with a particular

enforcement proceeding." Id. at 1273 (citing

Robbins Tire, 437 US at 234-35, 98 S.Ct. at

2323).

Congress amended Exemption 7 in 1986 to lessen

the burden on the government in establishing the

application of Exemption 7(A). Freedom of

Information Reform Act of 1986 (FIRA), Pub.L.

No. 99-570, § 1802, 100 Stat. 3207, 3207-48

(1986). Whereas under the 1974 version of

Exemption 7(A), the government bore the burden of

showing that the production of the requested law
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enforcement records "would interfere with

enforcement proceedings," under the 1986 version

the government need only show that the production

of law enforcement records or information "could

reasonably be expected to interfere with law

enforcement proceedings. "

In 1989, the Supreme Court revisited the

government’s burden under Exemption 7, this time

focusing on the use of categorical determinations

under Exemption 7(C), which covers documents

whose production "could reasonably be expected to

constitute an unwarranted invasion of personal

privacy." United States Dep’t of Justice v.

Reporters Comm. for Freedom of the Press, 489

US. 749, 109 S.Ct. 1468, 103 L.Ed.2d 774 (1989)

("Reporters Committee "). In Reporters Committee,

a group of journalists requested that the FBI disclose

an individual’s computerized criminal history file,

known colloquially as the person’s "rap sheet." The

Supreme Court held that the production of rap sheets

"as a categorical matter" could reasonably be

expected to constitute an unwarranted invasion of a

citizen’s privacy. Id. at 780, 109 S.Ct. at 1485.

The Court discussed its earlier approval of a

categorical approach to Exemption 7(A) in Robbins

Tire. The Court noted that it had based its ruling in

Robbins Tire on the perception that Exemption

7(A)’s reference to the plural "enforcement

proceedings" supported a categorical approach when

7(A) was invoked, in contrast to the singular

references in the other subsections of Exemption 7,

which seemed to suggest a case-by—case balancing.

Finding that "[j]ust as one can ask whether a

particular rap sheet is a ’law enforcement record’

that meets the requirements of [Exemption 7(C) ], so

too can one ask whether rap sheets in general are

’law enforcement records’ that meet the stated

criteria," the Court concluded that its approval of a

categorical approach for Exemption 7(A) applied

with equal force to the other subsections in

Exemption 7. Id. at 779, 109 S.Ct. at 1485.

Because the Court found that the disclosure of

computerized compilations of an individual’s

criminal history could always be expected to

constitute an invasion of an individual’s privacy, it

held that rap sheets as a category are exempted from

disclosure under FOIA. Id. at 780, 109 S.Ct. at

1485.

The Court also supported its holding that a
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categorical approach was appropriate for Exemption

7(C) as well as 7(A) by pointing to *1308 the 1986

amendment. The Court stated that the amended

7(C), which like 7(A) had changed from the more

stringent "would" to the more flexible "could

reasonably be expected to," was enacted "to give the

Government greater flexibility in responding to

FOIA requests for law enforcement records or

information." Id. at 777 n. 22, 109 S.Ct. at 1484 n.

22. The Court further noted that the amendment

was designed to "replace a focus on the effect of a

particular disclosure ’with a standard of

reasonableness based on an objective test.’ " Id.

This reasonableness standard, the Court concluded,

"amply supports a categorical approach to the

balance of private and public interests in Exemption

7(C)." Id. The Court’s conclusion concerning the

effect of the amendment applies with equal force to

Exemption 7(A), given the Court’s conclusion that

all of the Exemption 7 subsections should be

interpreted similarly with respect to the use of

categorical justifications.

Recently, the Court further explained its

categorical approach in United States Dep’t of

Justice v. Landano, —-- U.S. ----, 113 S.Ct. 2014,

124 L.Ed.2d 84 (1993). Seeking to support a claim

that the government had failed to disclose

exculpatory evidence in his earlier criminal case,

Landano sought all of the FBI files connected with

the police officer’s murder for which Landano had

been convicted. After releasing a portion of its

files, the FBI withheld certain documents on the

grounds that they were exempt under Exemption

7(D), which applies to law enforcement records or

information whose production "could reasonably be

expected to disclose the identity of a confidential

source." The district court largely rejected the

government’s categorical explanations and held that

the FBI had to articulate "case—specific reasons for

non-disclosure" of all information other than records

pertaining to regular FBI informants. Id., U.S.

at ----, 113 S.Ct. at 2018. The Court of Appeals for

the Third Circuit affirmed, holding that the

government had to provide detailed explanations

relating to each alleged confidential source in order

to justify nondisclosure under Exemption 7(D). Id.,

-——U.S. at ----, 113 S.Ct. at 2019.

The Supreme Court reversed and remanded. The

Court first rejected the government’s argument that

it is entitled to a presumption under FOIA that all
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FBI sources are confidential and that any records

relating to FBI sources should be presumptively

exempt from disclosure. The Court noted that the

government’s proposed presumption was not

rebuttable, as argued by the government, but

amounted to an irrebuttable presumption or blanket

exemption that found no support in the language or

legislative history of Exemption 7(D). Id., ——- U.S.

at -~~, 113 S.Ct. at 2023.

The Court, however, did not agree with the Third

Circuit’s requirement that the government must

provide a detailed justification relating to each

alleged confidential source. To the contrary, the

Court stated that the government could point to

categories of documents, the circumstances

surrounding which would support the inference that

the sources to whom they pertained were

confidential. Id., U.S. at -———, 113 S.Ct. at

2023. For example, the Court suggested that "paid

informants normally expect their cooperation with

the FBI to be kept confidential," implying that the

government need only present a category of

documents relating to paid informants, whose

production could reasonably be expected to disclose

the informant’s identity, in order to justify

nondisclosure under Exemption 7(D). Id. As a

second example, the Court opined that eyewitnesses

to a gang—related murder could also probably be

presumed to be confidential. Id. The Court

concluded that such a generic, categorical approach

best articulated Congress’s intent "to provide ’ "

’workable’ rules" ’ of FOIA disclosure." Id. (citing

Reporters Committee, 489 U.S. at 779, 109 S.Ct. at

1485).

Thus, we conclude that the Supreme Court has

consistently interpreted Exemption 7 of FOIA

(specifically so far subsections 7(A), 7(C), and

7(D)) to permit the government to proceed on a

categorical basis in order to justify nondisclosure

under one of Exemption 7’s subsections. See

Landano, --- U.S. at --------- , 113 S.Ct. at 2023—

24; Reporters Committee, 489 U.S. at 779-80, 109

S.Ct. at 1485; Robbins Tire, 437 U.S. at 241—43,

98 S.Ct. at 2326—27. The Court’s interpretation

*1309 of Exemption 7 and Congress’s intent in

enacting it has been strengthened by the 1986

amendment, which provided for greater flexibility

and lessened the government’s burden. See

Reporters Committee, 489 U.S. at 777 n. 22, 109

S.Ct. at 1484 n. 22.
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Our interpretation of Exemption 7(A) in Barney

mirrors the Supreme Court’s interpretation.

Moreover, consistent with the teachings of Robbins

Tire, our analysis in Barney is in accord with the

principle that " ’the inherent nature of the requested

documents is irrelevant to the question of

exemption.’ " Curran, 813 F.2d at 474 (quoting

Irons v. FBI, 811 F.2d 681, 685 (lst Cir.1987)).

This interpretation is consistent with decisions from

other circuits. See, e.g., Lewis V. IRS, 823 F.2d

375, 378 (9th Cir.1987); Curran, 813 F.2d at 475;

Church of Scientology of Calif. v. IRS, 792 F.2d

146, 152 (D.C.Cir.1986); Campbell, 682 F.2d at

265. [FN3]

FN3. The panel attempted to distinguish these cases

on the ground that the appellate courts were

reviewing district court decisions that had found

Vaughn indices not to be required. Crancer I, 950

F.2d at 534. We find this reasoning unpersuasive.

Whatever the procedural posture, the Supreme

Court has made clear that the government does not

have to provide fact—specific information with

respect to each document to justify its claim that

Exemption 7(A) applies. As demonstrated, the

actual contents of the documents are not relevant

when the propriety of Exemption 7(A) is in dispute.

See Robbins Tire, 437 US. at 236, 98 S.Ct. at

2323. Rather, the government may meet its burden

by showing how disclosure of each category of

documents would likely interfere with the

investigation. Id.

The District of Columbia Circuit, which originally

developed the Vaughn index, has succinctly

explained the relationship between Exemption 7(A),

as interpreted by Robbins Tire, and the use of

Vaughn indices:

[w]hen a claimed FOIA exemption consists of

a generic exclusion [such as Exemption 7(A) ],

dependent upon the category of records rather than

the subject matter which each individual record

contains, resort to a Vaughn index is futile. Thus,

in NLRB v. Robbins Tire & Rubber Co., [citation

omitted], the Supreme Court upheld, without any

provision of a Vaughn index, the Labor Board’s

refusal to provide under FOIA witness statements

obtained in the investigation of pending unfair

labor practice proceedings. A Vaughn index

would have served no purpose since

[Exemption 7(A) ] did not require a showing that

each individual document would produce such
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interference, but could rather be applied

generically, to classes of records such as witness

statements.

Church of Scientology, 792 F.2d at 152 (Scalia, J.).

In light of the above discussion, the district

court’s order for a Vaughn index in the present case

appends an additional requirement to Exemption

7(A) that exceeds the bounds of the statute as

interpreted by the Supreme Court and this court.

The district court’s order required the government,

after identifying each document, to provide a

”detailed justification statement covering each

refusal to release said agency records or portions

thereof. " D.Ct. Order of July 27, 1990, at 1. This

goes beyond the categorical explanations that the

Supreme Court in Robbins Tire held to be sufficient

to justify nondisclosure under Exemption 7(A).

[5] In sum, the government bears the burden of

establishing that Exemption 7(A) applies. And

under Robbins Tire, Exemption 7(A) does not

require that the government produce a fact-specific,

document—specific, Vaughn index in order to satisfy

that burden. The contents of the requested

documents are irrelevant. It is the particular

categories of documents, and the likelihood that the

release of documents within those categories could

reasonably be expected to threaten enforcement

proceedings, on which the court must focus. The

district court, therefore, acted beyond the scope of

its authority when it ordered the Department to

produce a Vaughn index.

IV.

[6] "Although generic determinations are

permitted, and the government need not justify its

7(A) refusal on a document-by-document basis,

there must nevertheless be some minimally sufficient

showing." Curran, 813 F.2d at 475. To satisfy its

burden with regard to Exemption 7(A), the

government must define functional categories of

documents; *1310 it must conduct a document-by-

document review to assign documents to proper

categories; and it must explain to the court how the

release of each category would interfere with

enforcement proceedings. [FN4] See Bevis v.

Department of State, 801 F.2d 1386, 1389

(D.C.Cir.1986).

FN4. We express no opinion as to whether the
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categorical index submitted by the Department in

this case satisfies the Bevis paradigm. The

proceeding below was, for all intents and purposes,

focused only on whether the district court could

order a Vaughn index. On remand, the Department

should submit its categorical index and affidavits in

accordance with the principles set forth in this

opinion.

[7] If the generic index submitted by the

government is not sufficient to sustain the 7(A)

exemption, then the district court may request more

specific, distinct categories so that it may more

easily determine how each category might interfere

with enforcement proceedings. See Campbell, 682

F.2d at 265. Indeed, this is what the court ordered

in Bevis, 801 F.2d at 1390. "The chief

characteristic of an acceptable taxonomy should be

functionality—that is, the classification should be

clear enough to permit a court to ascertain ’how

each .. category of documents, if disclosed, would

interfere with the investigation.’ " Curran, 813

F.2d at 475 (citing Campbell, 682 F.2d at 265).

[8] If the categories remain too general, the

district court may also examine the disputed

documents in camera to make a first hand

determination. 5 U.S.C. § 552(a)(4)(B); Lewis,

823 F.2d at 378; see also Cleary v. FBI, 811 F.2d

421, 423 (8th Cir.1987) (in camera examination in

7(C) and (D) exemption case); Parton v. United

States Dep’t of Justice, 727 F.2d 774 (8th

Cir.1984); Cox v. United States Dep’t of Justice,

576 F.2d 1302 (8th Cir.1978).

In Dickerson v. Department of Justice, 992 F.2d

1426 (6th Cir.1993), the plaintiff sought the release

of information from the Hoffa FBI file and

requested a Vaughn index. The district court

accepted the government’s categorical index,

examined certain documents in camera, and granted

summary judgment to the government on the basis

of Exemption 7(A). The court stated that it was

"satisfied beyond any doubt that the investigation

into Hoffa’s disappearance is active and continuing,

with the clear direction of future criminal

proceedings being instituted." Dickerson v.

Department of Justice, No. 90-CV-60045-AA, 1991

WL 337422 (E.D.Mich. July 31, 1991).

On appeal, the Court of Appeals for the Sixth

Circuit reviewed the file that had been submitted to
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the district court and concluded that the district

court had not abused its discretion in ruling that

there was no need to go beyond the documents that

the FBI had submitted. Dickerson, 992 F.2d at

1431-32. The court of appeals also held that the

district court was correct in finding that the FBI’s

investigation remains active and that it was directed

toward the institution of criminal proceedings. Id.

at 1432. Further, the Sixth Circuit held that the

district court was correct "in its finding that

production of the records sought by plaintiff

Dickerson could reasonably be expected to interfere

with a future prosecution." Id. at 1433.

[9] In the present case, the district court was

apparently of the belief that the Department was not

asserting Exemption 7(A) in good faith or that it had

not individually reviewed the requested documents

to place them in their functional categories. While

the district court may not order a Vaughn index as

an aid to its review, it still must satisfy itself that the

requested documents have been properly withheld.

The Department’s failure to demonstrate that the

sought-after documents relate to an ongoing

investigation or could reasonably be expected to

interfere with future law enforcement proceedings

will carry with it the loss of the 7(A) exemption. In

that regard, we note that although the Sixth Circuit’s

affirmative holding on that issue in Dickerson will

not be binding on the district court on remand, that

holding does give credence to the Department’s

assertion of the 7(A) exemption in the present case.

In summary, Congress enacted Exemption 7(A) to

prohibit interference in an ongoing criminal

investigation. The Supreme Court’s decision in

Robbins Tire to allow generic category—by-category

classifications in Exemption 7(A) cases, rather than

detailed fact- *1311 specific explanations on a

document-by-document basis, serves an important

interest: "[p]rovision of the detail which a

satisfactory Vaughn Index entails would itself

probably breach the dike." Curran, 813 F.2d at

475. "Withal, a tightrope must be walked [in

Exemption 7(A) cases]: categories must be distinct

enough to allow meaningful judicial review, yet not

so distinct as prematurely to let the cat out of the

investigative bag." Id. In short, we will not allow

the cure, Exemption 7(A), to "become the carrier of

the disease." Id.

The writ of mandamus prayed for is issued. The
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orders directing the production of a Vaughn index

are vacated, and the case is remanded to the district

court for further proceedings consistent with this

opinion.

MCMILLIAN, Circuit Judge, with whom

RICHARD S. ARNOLD, Chief Judge, joins,

dissenting.

"Free people are, of necessity, informed;

uninformed people can never be free." Sen.

Judiciary Comm, Freedom of Information, 88th

Cong., 1st Sess. 3 (1963) (remarks of Sen. Edward

Long).

As discussed below, although I agree with much

of the analysis in the majority opinion, I do not

agree that the district court exceeded the scope of its

authority when it ordered the Department of Justice

(hereinafter the government) to prepare a Vaughn

index of FBIHQ file 9-60052, the FBI’s

investigatory file concerning the investigation into

the disappearance and presumed murder of

Teamsters president Jimmy Hoffa in July 1975.

Accordingly, I would deny the petition for writ of

mandamus.

COLLATERAL ORDER

First, I do not agree that we have appellate

jurisdiction to review the government’s appeal, No.

91—2164. As discussed below, the term "Vaughn

index" is derived from Vaughn v. Rosen, 157

U.S.App.D.C. 340, 484 F.2d 820 (1973), cert.

denied, 415 U.S. 977, 94 S.Ct. 1564, 39 L.Ed.2d

873 (1974), and a Vaughn index is typically a

detailed affidavit which "permit[s] the court system

effectively and efficiently to evaluate the factual

nature of disputed information." Id., 484 F.2d at

826. In my view, the district court order in the

present case requiring the preparation of a Vaughn

index was essentially a discovery order in this FOIA

litigation. Discovery orders are "generally not

appealable as collateral orders even when they are

attacked as burdensome." Hinton v. Department of

Justice, 844 F.2d 126, 131 (3d Cir.1988). The

Vaughn index is not an end in itself; by definition,

the Vaughn index does not itself disclose anything

of substance. " [A] Vaughn index does not accord a

requester any of the substantive relief [the requester]

seeks... Rather, the [Vaughn ] index is a tool for

determining the requester’s substantive rights [under
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FOIA]." Id. at 130.

It is true that " [the Freedom of Information Act

(FOIA) ] was not intended to supplement or displace

rules of discovery." John Doe Agency V. John Doe

Corp., 493 U.S. 146, 153, 110 S.Ct. 471, 475, 107

L.Ed.2d 462 (1989). However, the present case

involves only the FOIA requests themselves. It is a

discrete civil action. The FOIA is not being used

here as a discovery tool to supplement or displace

discovery in connection with other litigation, for

example, other criminal or civil proceedings. In

discovery proceedings the issue is whether the

information sought is relevant and necessary;

however, in FOIA litigation the only issue is

whether the agency has properly withheld the

information sought under one of the specific

statutory exemptions. See, e.g., North v. Walsh,

279 U.S.App.D.C. 373, 881 F.2d 1088, 1095

(1989) (FOIA request seeking documents from

Office of Independent Counsel concerning on-going

criminal investigation of plaintiff).

I also do not agree that the district court order is

appealable under the final collateral order exception.

Hinton v. Department of Justice, 844 F.2d at 131.

Collateral orders are appealable if (1) the order

conclusively decides the disputed issue, (2) the issue

is entirely distinct from the merits of the case, and

(3) the order would be effectively unreviewable if

the appeal were postponed until the issuance of a

final order. Coopers & Lybrand v. Livesay, 437

U.S. 463, 468, 98 S.Ct. 2454, 2457, 57 L.Ed.2d

351 (1978); Cohen V. Beneficial Industrial Loan

Corp., 337 U.S. 541, 546, 69 S.Ct. 1221, 1225, 93

L.Ed. 1528 (1949). At this point in the present

case, the district court has only ordered the

preparation of a Vaughn index and has yet to *1312

conclusively decide the merits of the government’s

claim of exemption under Exemption 7(A). The

district court agreed to consider the Vaughn index in

camera; the district court has not even decided

whether or not to disclose the Vaughn index itself to

the public or counsel for plaintiff. As noted above,

the preparation of a Vaughn index "does not accord

a requester any of the substantive relief [he or she]

seeks." Id. at 130. The substantive relief the

requester wants is access to the government’s

records, not the preparation of or access to the

Vaughn index of those records. The preparation of

a Vaughn index is only a preliminary or preparatory

step. As was noted by the panel majority opinion,
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the present case

is unique because it is not a review of a district

court’s order that documents be disclosed, nor is it

a review of a district court’s decision that

documents are exempt from disclosure. [The

present] case asks us to determine what a district

court may do while deciding whether documents

are or are not exempt from disclosure.

950 F.2d at 533.

MANDAMUS

In the present case the government does not argue

the district court abused its discretion in ordering a

Vaughn index; the government argues the district

court lacked the authority to order a Vaughn index.

The government has thus presented the issue in

terms of the power or authority of the district court.

The government argues that Exemption 7(A) is

different from other FOIA exemptions and that the

district court can never require the preparation of a

Vaughn index when the government agency invokes

Exemption 7(A). As noted by the panel majority

opinion, this is a novel argument that squarely

challenges the authority of the district court to act.

950 F.2d at 532. Because the government has

presented its argument in terms of the district

court’s authority to act, and not in terms of whether

or not the district court abused its discretion, I agree

that, under these unique circumstances, we have

jurisdiction to review the district court order by

petition for writ of mandamus.

THE VAUGHN INDEX

A healthy distrust of government, and a

corresponding suspicion of government secrecy, is

the underlying premise of FOIA. FOIA "seeks to

permit access to official information long shielded

unnecessarily from public View and attempts to

create a judicially enforceable public right to secure

such information from possibly unwilling official

hands." EPA v. Mink, 410 U.S. 73, 80, 93 S.Ct.

827, 832, 35 L.Ed.2d 119 (1973). "The basic

purpose of FOIA is to ensure an informed citizenry,

vital to the functioning of a democratic society,

needed to check against corruption and to hold the

governors accountable to the governed." NLRB v.

Robbins Tire & Rubber Co., 437 U.S. 214, 242, 98

S.Ct. 2311, 2327, 57 L.Ed.2d 159 (1978) (Robbins

). FOIA’s "general philosophy [is] ’full agency

disclosure unless information is exempted under
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clearly delineated statutory language.’ " Department

of Air Force v. Rose, 425 U.S. 352, 360—61, 96

S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976), citing

S.Rep. No. 813, 89th Cong, 1st Sess. 3 (1965). "

’Congress realized that legitimate governmental and

private interests could be harmed by release of

certain types of information,’ and therefore provided

the ’specific exemptions under which disclosure

could be refused.’ " John Doe Agency v. John Doe

Corp, 493 U.S. at 152, 110 S.Ct. at 475, citing

FBI v. Abramson, 456 U.S. 615, 621, 102 S.Ct.

2054, 2059, 72 L.Ed.2d 376 (1982). The statutory

exemptions are to be narrowly construed,

Department of Air Force v. Rose, 425 U.S. at 361,

96 S.Ct. at 1599, the district courts review the claim

of exemptions de novo, and the burden of justifying

nondisclosure, that is, the burden of establishing

that the information requested is protected from

disclosure by a specific exemption, is on the agency.

See 5 U.S.C. § 552(a)(4)(B).

As noted by the panel majority opinion, the

district court’s responsibility to review de novo the

government’s claimed exemptions is complicated by

the fact that "ordinarily a government agency, and

not the court, has access to the documents in

question." 950 F.2d at 533. "The party requesting

the disclosure must rely upon his [or her]

adversary’s representations as to the material

withheld, and the court is deprived of the benefit of

informed advocacy to draw its attention to the

weaknesses in the withholding *1313 agency’s

arguments." Wiener v. FBI, 943 F.2d 972, 977

(9th Cir.1991), cert. denied, --- U.S. ----, 112

S.Ct. 3013, 120 L.Ed.2d 886 (1992). This is the

precise difficulty at the heart of the present case and

it is also what precipitated the invention of the

Vaughn index.

[I]t is anomalous but obviously inevitable that the

party with the greatest interest in obtaining

disclosure is at a loss to argue with desirable legal

precision for the revelation of the concealed

information. Obviously, the party seeking

disclosure cannot know the precise contents of the

documents sought; secret information is, by

definition, unknown to the party seeking

disclosure. . ..

In a very real sense, only one side to the

controversy (the side opposing disclosure) is in a

position confidently to make statements

categorizing information, and this case provides a

classic example of such a situation.
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Vaughn V. Rosen, 484 F.2d at 823-24. Thus, in

FOIA litigation, the plaintiff, the party seeking

disclosure, is placed in the awkward and frustrating

position of speculating about the likely contents of

documents that it has never seen.

In Vaughn v. Rosen the plaintiff was a law

professor doing research on the Civil Service

Commission. The professor sought disclosure of the

evaluations of certain government agencies’

personnel management programs and certain other

special reports of the Bureau of Personnel

Management. The government claimed that the

documents contained information of a personal

nature about the government agency employees and

that disclosure would constitute an invasion of the

employees’ personal privacy. The court of appeals

noted that the plaintiff’s lack of knowledge

necessarily meant that he quite literally did not

know, and therefore could not inform the court,

whether or not the government’s factual

characterization of the documents as containing

information of a personal nature was accurate. Id.,

484 F.2d at 824. The court of appeals observed that

the plaintiff’s lack of knowledge not only hampered

his ability to litigate in the district court (he was

essentially limited to arguing that the exemption is

very narrow and that the general nature of the

documents sought made it unlikely that they

contained personal information), but

[t]his lack of knowledge by the party seeking

disclosure seriously distorts the traditional

adversary nature of our legal system’s form of

dispute resolution. Ordinarily, the facts relevant

to a dispute are more or less equally available to

adverse parties. In a case arising under the FOIA

this is not true, and hence the typical process

of dispute resolution is impossible...

The problem is compounded at the appellate level.

In reviewing a determination of exemption, an

appellate court must consider the appropriateness

of a trial court’s characterization of the factual

nature of the information. Frequently trial courts’

holdings in FOIA cases are stated in very

conclusory terms, saying simply that the

information falls under one or another of the

exemptions to [FOIA]. An appellate court, like

the trial court, is completely without the

controverting illumination that would ordinarily

accompany a request to review a lower court’s

factual determination; it must conduct its own

investigation into the document. The scope of
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inquiry will not have been focused by the adverse

parties and, if justice is to be done, the

examination must be relatively comprehensive.

Obviously, an appellate court is even less suited to

making this inquiry than is a trial court.

Id., 484 F.2d at 824—25. The FOIA requester in the

present case is in the same position as the law

professor in Vaughn v. Rosen.

The Vaughn v. Rosen court concluded that,

contrary to the intent of Congress, FOIA "actually

encourage[d] the Government to contend that large

masses of information are exempt, when in fact part

of the information should be disclosed." Id., 484

F.2d at 826. Not only did FOIA contain "no

inherent incentives that would affirmatively spur

government agencies to disclose information," id.,

but "since the burden of determining the

justifiability of a government claim of exemption

currently falls on the court system, [FOIA]

encourage[d] agencies automatically to claim the

broadest possible grounds for exemption for the

greatest amount of information." *1314 Id. These

concerns compelled the Vaughn v. Rosen court to

develop what has become known as the Vaughn

index in order to "(1) assure that a party’s right to

information is not submerged beneath governmental

obfuscation and mischaracterization, and (2) permit

the court system effectively and efficiently to

evaluate the factual nature of disputed information. "

Id.

As noted by the panel majority opinion,

[t]here is no prescribed form for a Vaughn index;

any form is acceptable as long as the affidavits

provided by the government assist the court’s

efforts to decide the issues at hand. Regardless of

form, however, certain components are integral

parts of any Vaughn index. Specifically, Vaughn

indices usually communicate descriptions of each

and every document contained in the file,

including a general description of each document’s

contents and general facts about their creation

(such as date, time, and place). For each

document, the exemption claimed by the

government is identified, and an explanation as to

why the exemption applies to the document in

question is provided.

950 F.2d at 533 (citations omitted). "Specificity is

the defining requirement of the Vaughn index and

affidavit; affidavits cannot support summary

judgment [upholding the government’s claimed
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exemption] if they are ’conclusory, merely reciting

statutory standards, or if they are too vague or

sweeping.’ " King V. United States Department of

Justice, 265 U.S.App.D.C. 62, 830 F.2d 210, 219

(1987) (footnotes omitted). "To accept an

inadequately supported exemption claim ’would

constitute an abandonment of the trial court’s

obligation under the FOIA to conduct a de novo

review.’ " Id. Whether the government’s affidavit

or affidavits constitute an adequate Vaughn index is

a question of law reviewed de novo. Wiener v.

FBI, 943 F.2d at 978, citing Binion v. United States

Department of Justice, 695 F.2d 1189, 1193 (9th

Cir.1983).

Preparation of the Vaughn index does more than

require the government agency to review and

classify the documents in question. The resulting

Vaughn index is more than a litigation tool that the

FOIA requester can use to challenge the

government’s withholding of those documents. It is

important to remember that requiring the

government agency to prepare a Vaughn index

forces the government to analyze carefully any

material withheld, it enables the trial court to

fulfill its duty of ruling on the applicability of the

exemption, and it enables the adversary system to

operate by giving the requester as much

information as possible, on the basis of which he

[or she] can present his [or her] case to the trial

court.

Lykins v. Department of Justice, 233

U.S.App.D.C. 349, 725 F.2d 1455, 1463 (1984).

"The index thus functions to restore the adversary

process to some extent, and to permit more effective

judicial review of the agency’s decision. " Wiener v.

FBI, 943 F.2d at 977-78; see also Davis v. CIA,

711 F.2d 858, 861 (8th Cir.1983), cert. denied, 465

U.S. 1035, 104 S.Ct. 1307, 79 L.Ed.2d 705

(1984).

ROBBINS DECISION

As has already been discussed, Exemption 7(A) is

the law enforcement exemption and provides that

disclosure is not required of "matters that are

investigatory records or information compiled for

law enforcement purposes, but only to the extent

that the production of such law enforcement records

or information could reasonably be expected to

interfere with enforcement proceedings." 5 U.S.C.

§ 552(b)(7)(A). In the present case the government
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argues the district court lacked the authority to

require the preparation of a Vaughn index because a

Vaughn index is not required when Exemption 7(A)

is invoked, citing Robbins, 437 U.S. at 223-24,

234-36, 98 S.Ct. at 2317—18, 2323. In Robbins the

FOIA plaintiff was an employer seeking disclosure

of witness statements prior to an unfair labor

practice hearing. Following a contested

representation election, the regional director of the

NLRB filed an unfair labor practice charge against

the employer for pre—election actions. A hearing

was scheduled. Prior to the hearing, the employer

sought disclosure of all potential witnesses’

statements collected by the NLRB during its

investigation. The regional director denied the

request on the ground that the witness statements

were exempt from disclosure under several FOIA

exemptions, *1315 in particular Exemption 7(A).

The employer appealed to the NLRB General

Counsel. However, before the expiration of FOIA’s

20—day response period, 5 U.S.C. § 552(a)(4)(B),

the employer filed a FOIA action in federal district

court, seeking disclosure of the witness statements

and an injunction against holding the hearing until

the documents had been disclosed. The NLRB

argued that witness statements were exempt from

disclosure under Exemption 7(A) because their

production would interfere with an enforcement

proceeding, the pending unfair labor practice

hearing. The district court disagreed and ordered

the NLRB to produce the witness statements.

The issue whether Exemption 7(A) was generic,

or categorical, or case-specific emerged on appeal.

The court of appeals rejected the NLRB’s

categorical or generic approach and concluded that

the 1974 legislative history demonstrated that

Exemption 7(A) was available only after a specific

evidentiary showing of the possibility of actual

interference in an individual case. Robbins Tire &

Rubber Co. v. NLRB, 563 F.2d 724, 728 (5th

Cir.1977). The court of appeals rejected the

NLRB’s arguments that the premature revelation of

its case through the production of the witness

statements before the hearing was the kind of

interference that would justify nondisclosure and

that pre-hearing production of witness statements

would discourage potential witnesses from making

statements at all. Id. at 729—31. The court of

appeals acknowledged that the possibility of

"interference" in the form of witness intimidation by

the employer during the period between disclosure
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of the witness statements to the employer and the

hearing, but held that the NLRB had failed to

demonstrate that the witness statements were exempt

because it had not introduced any evidence that

witness intimidation was likely in this particular

case. Id. at 732. But see, e. g., Title Guarantee Co.

v. NLRB, 534 F.2d 484, 491 (2d Cir.) (holding

statements of employees and union representatives

obtained in NLRB investigation exempt from

disclosure under Exemption 7(A) until completion

of administrative and judicial proceedings), cert.

denied, 429 U.S. 834, 97 S.Ct. 98, 50 L.Ed.2d 99

(1976).

The Supreme Court reversed. The Court endorsed

the generic, or categorical, interpretation of

Exemption 7(A) and held that "witness statements in

pending unfair labor practice proceedings are

exempt from FOIA disclosure at least until

completion of the Board’s hearing." 437 U.S. at

236, 98 S.Ct. at 2324. First, the Court noted that

the language of the exemption, specifically the

plural reference to "enforcement proceedings,"

suggested that "certain generic determinations"

might be made under Exemption 7(A). Id. at 224,

98 S.Ct. at 2318. The Court concluded that the

early legislative history supported this

interpretation, id. at 225-26, 98 S.Ct. at 2318—19

(referring to Sen. Humphrey’s concerns in 1966

about the need to protect statements of agency

witnesses from disclosure prior to agency

proceedings, specifically witnesses in unfair labor

practice proceedings), as well as the reported

decisions until 1974. Id. at 226, 98 S.Ct. at 2319

(citing cases). The Court also noted that the

legislative history of the 1974 amendment of

Exemption 7 showed "[t]hat the 1974 Congress did

not mean to undercut the intent of the 1966

Congress with respect to Senator Humphrey’s

concern about interference with pending NLRB

enforcement proceedings." Id. at 232, 98 S.Ct. at

2322; see id. at 226—32, 98 S.Ct. at 2319-22

(noting background of 1974 amendment,

particularly Congressional disapproval of several

D.C.Cir. decisions upholding "blanket exemptions"

for all government records contained in

investigatory files that had been compiled for law

enforcement purposes; 1974 amendment changed

scope of exemption from "files" to "records" and

enumerated specific purposes and objectives of

exemption).
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The Court concluded that "Congress did not

intend to prevent the federal courts from

determining that, with respect to particular kinds of

law enforcement proceedings, disclosure of

particular kinds of investigatory records while a case

is pending would generally ’interfere with

enforcement proceedings.’ " Id. at 236, 98 S.Ct. at

2324. The Court agreed that "[t]he most obvious

risk of interference with enforcement proceedings in

this context is that employers or, in some cases,

unions will coerce or intimidate employees and

others who have given statements, in an effort to

make them change their testimony *1316 or not

testify at all." Id. at 239, 98 S.Ct. at 2325. In

addition, prehearing disclosure of witnesses’

statements "would disturb the existing balance of

relations in unfair labor practice proceedings, " id. at

236, 98 S.Ct. at 2324, especially since,

"[h]istorically, the NLRB has provided little

prehearing discovery in unfair labor practice

proceedings and has relied principally on statements

such as those sought here to prove its case. " Id. The

Court also noted that the use of FOIA as the

mechanism for providing a litigant with earlier and

greater access to the agency’s case than the litigant

would otherwise have was likely to cause substantial

delays in the administrative process and thus

interfere with enforcement proceedings. Id. at 237-

38, 98 S.Ct. at 2324. [FNS]

FNS. As noted by the majority opinion, at 1307

supra, the Supreme Court recently affirmed the

Robbins categorical approach in United States Dep’t

of Justice v. Landano, --- U.S. ---—, ——-—, —-—- — ----,

113 S.Ct. 2014, 2021, 2023-24, 124 L.Ed.2d 84

(1993) (rejecting blanket exemption for "all" FBI

sources as confidential for purposes of Exemption

7(D); however, "more narrowly defined

circumstances" may support inference of

confidentiality, for example, generic category of

paid informants). See also United States Dep’t of

Justice v. Reporters Comm. for Freedom of the

Press, 489 U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d

774 (1989) (holding "rap sheets" constituted generic

category of law enforcement records which could

reasonably be expected to constitute an unwarranted

invasion of privacy within meaning of Exemption

7(C)). I do not dispute the continued validity of the

Robbins categorical approach. What is in dispute in

the present case is whether, as a threshold matter,

we know enough about the nature of the records in

question to review the accuracy of the government’s
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classification of the records into generic categories.

I submit that we do not.

APPLICATION OF EXEMPTION 7(A)

I do not think Robbins supports the government’s

argument in the present case. As noted by the panel

majority opinion, after Robbins endorsed the

generic, or categorical, application of Exemption

7(A), many courts of appeals

altered their views on the need for a Vaughn index

when Exemption 7(A) is involved. The rationale

underlying these post-Robbins decisions has been

that a Vaughn index is unnecessary because the

government is permitted to demonstrate

interference based on categories of documents and

need not demonstrate interference with

enforcement proceedings on a document—by—

document basis. E. g., Church of Scientology v.

IRS, 792 F.2d 146, 152 (D.C.Cir.1986) (Scalia,

J.); Barney v. IRS, 618 F.2d 1268, 1273 (8th

Cir.l980) (per curiam). Moreover, in each of

these cases, the appellate court was reviewing a

district court’s decision not to require a Vaughn

index when the government had already provided

adequate descriptions of the documents sought, as

well as adequate explanations as to how the

particular types of documents at issue could

interfere with law enforcement proceedings.

At no time, however, has an appellate court

suggested that Robbins alters the district court’s

statutory obligation to review the claimed

exemption’s applicability. Robbins does not

allow for exemption merely because documents

appear in a law enforcement agency’s file. When

an agency relies upon Robbins and offers

categorical justifications for exemption under

Exemption 7(A), the agency must still review each

document individually.... The district court is

well within its authority to verify that the agency

has actually examined and properly categorized

each document. It may accomplish this task by

requiring an affidavit that describes, on a

document-by—document basis, the documents in

the file, the categories into which each document

is placed, and a description of how disclosure of

each category of documents might interfere with

enforcement proceedings. Robbins merely

prevents a district court from ordering a

document—by-document explanation as to how

each document will interfere with enforcement

proceedings. In other words, though the district
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court cannot require the government to justify its

decision to deny disclosure on a document-by—

document basis, it can require the government to

justify its chosen categorization on a document-

by-document basis. 950 F.2d at 533-34

(parenthetical omitted from Barney citation;

citations omitted; footnote omitted).

In Robbins it was not disputed that the documents

in question were in fact witness *1317 statements.

Nor was it disputed in Robbins that, at least in

general, disclosure of witness statements prior to the

unfair labor practice proceeding could interfere with

that proceeding. What was disputed was whether

the agency could rely on that generality or whether

the agency had to make a specific factual showing

that disclosure of those particular witness statements

would interfere with that particular proceeding.

Similarly, in Barney v. IRS, there was no dispute

about the categorization of the documents in

question; the district court and this court were

"satisfied that the government’s affidavits adequately

described the documents, the categories to which

they belonged, and the possible harms of

disclosure." 950 F.2d at 534, citing 618 F.2d at

1272-73 (witness statements, documentary evidence,

IRS agent’s work papers, internal agency

memoranda). See Curran v. Department of Justice,

813 F.2d 473, 476 (lst Cir.l987) (apparent from

agency affidavit that agency conducted

individualized, document—by-document search,

subdivided records into types and then into

functional categories).

The same cannot be said in the present case.

Here, the parties disputed not only the nature of the

individual documents, but also the type of category

used by the government, as well as the appropriate

categorization or placement of the documents into

particular categories. This basic lack of agreement

about the nature and categorization of the documents

distinguishes the present case from Robbins and

Barney.

In the present case, the district court required

preparation of a Vaughn index, and in response the

government filed several public affidavits or

declarations and a document which it captioned a

"categorical index." The district court was clearly

not satisfied with the government’s response. As

noted by the penal majority opinion, "[t]he district

court’s dissatisfaction [with the government’s
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response was] understandable given the

government’s blanket assertion that all 13,800

documents, accumulated over a 15-year span, fit

neatly into nine categories described over the course

of five pages." Id. at 535; cf. Wiener v. FBI, 943

F.2d at 978 (noting the FBI’s use of "boilerplate"

explanations drawn from a "master" FOIA

response). Furthermore, the district court believed

that the FOIA requester had raised serious questions

about the validity of the government’s search and

categorization of the documents. Id. Compare

Curran v. Department of Justice, 813 F.2d at 476

(district court found no reason to impugn good faith

of agency). The district court also concluded that it

needed additional information "about each

document, not only to verify that the government

has fulfilled its obligation to examine each

document, but also to enable it to understand or

challenge the categories created by the government. "

950 F.2d at 535.

By requiring the preparation of a Vaughn index in

the present case, the district court was attempting to

develop an adequate record. Only the government

knows what is in the Hoffa file; the FOIA requester

and the district court do not know, much less this

court. As noted above, the record indicates only

that the file consists of at least 13,800 pages in 70

volumes; the file is almost certainly larger now.

Some of these pages are public source material

which the government has already made available to

the FOIA requester. According to the categorical

index, which consists of a total of five double—

spaced pages, each and every page falls within one

of nine categories, the disclosure of which could

reasonably be expected to interfere with law

enforcement proceedings. The district court’s

dissatisfaction with the categorical index was

directed more at the procedural and substantive

accuracy of the government’s classification of

individual pages than at the categories identified by

the government. (The majority opinion expresses

no opinion on the sufficiency of the Baker affidavit

and the categorical index. See supra at 1309 n. 4

supra.) In any event, as noted by the panel majority

opinion, the district court’s concern about whether

all the documents are described by the government’s

categories cannot be resolved merely by requiring

more specific or more detailed categories. 950 F.2d

at 535.

In my View, assuming for purposes of analysis
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that the government’s categories are sufficiently

specific, the district court acted within its authority

in requiring the government to verify that it had

actually examined and accurately categorized each

document. *1318 Indeed, it was its duty to do so.

King v. United States Department of Justice, 830

F.2d at 219 (acceptance of inadequately supported

exemption claim "would constitute abandonment of

the trial court’s obligation under FOIA to conduct a

de novo review"). The district court did not know

(and we do not know) whether the government’s

categorization of the documents was correct or, for

that matter, whether the government had examined

each document individually. The district court

decided that, without a Vaughn index, it could not

verify whether there was a correlation between the

documents and the categories. Because all the

documents necessarily fall into exempt categories,

unless the district court can verify that each

document has been examined and accurately

categorized, the Robbins categories will become "no

more than smaller versions of the ’blanket

exemptions’ disapproved by Congress in its 1974

amendments of FOIA." Bevis v. Department of

State, 255 U.S.App.D.C. 347, 801 F.2d 1386, 1389

(1986), citing Robbins, 437 US. at 236, 98 S.Ct. at

2324.

As noted by the panel majority opinion,

preparation of a Vaughn index in the present case

does not require the government to demonstrate

document—by—document how disclosure of each

document could reasonably be expected to interfere

with pending law enforcement proceedings. 950

F.2d at 535 . Like the district court and the panel

majority, I accept the category-by—category

approach. What I do not accept is the government’s

conclusory assertions that each and every document

in the Hoffa file falls within one of its nine

categories. In other words, what is disputed, and

what the district court sought to verify by requiring

the preparation of a Vaughn index, is whether the

government’s categorization of each document is

accurate. Without such a record, the FOIA

requester cannot test the government’s claim of

exemption, the district court cannot conduct the

required de novo review of the government’s

decision not to disclose (without undertaking the

arduous task of actually reviewing the documents

itself), and this court cannot conduct a meaningful

review of the district court’s decision.
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It should be noted that the district court could

decide to modify its order requiring the government

to prepare a Vaughn index for the entire Hoffa file.

In the proceedings before the district court, the

government argued that preparation of a Vaughn

index for the entire Hoffa file would be inordinately

time—consuming and would necessarily divert scarce

resources from other law enforcement activities.

The district court could require the government to

prepare a Vaughn index for a representative sample

of the documents in the Hoffa file. "Representative

sampling is an appropriate procedure to test an

agency’s FOIA exemption claims when a large

number of documents are involved." Bonner v.

United States Department of State, 289

U.S.App.D.C. 56, 928 F.2d 1148, 1151 (1991);

accord The Washington Post v. United States

Department of Defense, 766 F.Supp. 1, 15

(D.D.C.1991).

Alternatively, the district court could decide to

conduct an in camera review of a representative

sample of the documents in the Hoffa file. In

camera review is discretionary. Robbins, 437 US.

at 224, 98 S.Ct. at 2318. Limited in camera review

might be particularly helpful in the present case.

" [A] finding of bad faith or contrary evidence is not

a prerequisite to in camera review; a trial judge

may order such an inspection ’on the basis of an

uneasiness, on a doubt [the judge] wants satisfied

before [taking] responsibility for a de novo

determination.’ " Meeropol v. Meese, 252

U.S.App.D.C. 381, 790 F.2d 942, 958 (1986),

citing Ray v. Turner, 190 U.S.App.D.C. 290, 587

F.2d 1187, 1195 (1978). One district judge and one

appellate panel have examined in camera a selection

made by the government of the documents contained

in the Hoffa file and concluded that those documents

established that the criminal investigation into

Hoffa’s disappearance is active and continuing and

that production of those records could reasonably be

expected to interfere with enforcement proceedings.

Dickerson v. Department of Justice, No. 90-CV-

60045-AA, 1991 WL 337422, slip op. at 5-6

(E.D.Mich. July 31, 1991), aff’d, 992 F.2d 1426

(6th Cir. 1993).

For the reasons set forth above, I would hold the

district court has the authority to require the

government to prepare a Vaughn index even when

Exemption 7(A) is invoked *1319 and would deny

the government’s application for writ of mandamus.
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v.

DEPARTMENT OF JUSTICE, Defendant-

Appellee.

No. 92-1458.

United States Court of Appeals,

Sixth Circuit.

Argued Jan. 19, 1993.

Decided April 30, 1993.

Newspaper editor requested, pursuant to Freedom

of Information Act (FOIA), release of record on

investigation conducted by Federal Bureau of

Investigation (FBI) into disappearance more than 15

years earlier of former union official. After FBI

denied request, editor brought suit to compel

Department of Justice to produce records. The

United States District Court for the Eastern District

of Michigan, George LaPlata, J ., denied relief, and

editor appealed. The Court of Appeals, David A.

Nelson, Circuit Judge, held that: (1) Vaughn index

was not required, and (2) records came within FOIA

exemption for records compiled for law enforcement

purposes whose disclosure could reasonably be

expected to interfere with enforcement proceedings.

Affirmed.

Beckwith, District Judge, sitting by designation,

delivered separate concurring opinion.

Batchelder, Circuit Judge, delivered separate

dissenting opinion.

[1] RECORDS (b 65

326k65

"Vaughn index" is document—by—document index,

specially prepared for litigation purposes, in which

agency describes contents of its records and reasons

why each of the disputed items is claimed to be

exempt from disclosure under Freedom of

Information Act (FOIA). 5 U.S.C.A. § 552.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] RECORDS (2):: 60
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326k60

Law enforcement records cannot reasonably be

expected to interfere with enforcement proceedings,

for purposes of Freedom of Information Act (FOIA)

exemption, unless there is at least reasonable chance

that enforcement proceeding will occur. 5

U.S.C.A. §552(b)(7)(A).

[3] RECORDS 6b 65

326k65

District court did not have to require Federal Bureau

of Investigation (FBI) to compile Vaughn index of

FBI file relating to disappearance of former union

official more than 15 years earlier before concluding

that records relating to disappearance were within

Freedom of Information Act (FOIA) exemption for

records compiled for law enforcement purposes

whose production could reasonably be expected to

interfere with enforcement proceedings, based upon

affidavits of several FBI officials and its in—camera

review of FBI file documents assembled for purpose

of briefing one of the affiants on status of

investigation. 5 U.S.C.A. § 552(b)(7)(A).

[4] RECORDS (o: 65

326k65

In connection with dispute over whether records

come within Freedom of Information Act (FOIA)

exemption for records compiled for law enforcement

purposes, valuable time should not normally have to

be spent on preparation and analysis of Vaughn

index insofar as question to be resolved is whether

actual enforcement proceedings are still being

contemplated; as practical matter, affidavits by

people with knowledge of and responsibility for

investigation usually ought to suffice. 5 U.S.C.A. §

552(b)(7)(A).

[5] RECORDS ($2 60

326k60

Federal Bureau of Investigation (FBI) records

relating to disappearance of former union official

more than 15 years earlier were exempt from

disclosure under Freedom of Information Act

(FOIA) as records compiled for law enforcement

purposes whose production could reasonably be

expected to interfere with enforcement proceedings;

FBI made sufficient showing that investigation of

disappearance remained active and that production

of record could reasonably be expected to interfere

with future prosecution. 5 U.S.C.A. §
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552(b)(7)(A).

[6] RECORDS (o? 67

326k67

On appellate record it did not appear that prospects

for finding any "reasonably segregable" nonpublic

portions of Federal Bureau of Investigation (FBI)

files relating to disappearance of union official more

than 15 years earlier that could properly be made

public were such as to justify remand. 5 U.S.C.A.

§ 552(b).

*1427 Herschel P. Fink (argued and briefed),

Michael A. Gruskin (briefed), Steven M. Ribiat,

Honigman, Miller, Schwartz & Cohn, Detroit, M1,

for plaintiff—appellant.

L. Michael Wicks, Asst. U.S. Atty., Detroit, MI,

Stephen G. Harvey, Leonard Schaitman, U.S. Dept.

of Justice, Appellate Staff, Civil Div., Scott R.

McIntosh (argued and briefed), U.S. Dept. of

Justice, Appellate Div., Washington, DC, for

defendant-appellee.

Before: NELSON and BATCHELDER, Circuit

Judges; and BECKWITH, District Judge. [FN*]

FN* The Honorable Sandra S. Beckwith, United

States District Judge for the Southern District of

Ohio, sitting by designation.

DAVID A. NELSON, Circuit Judge.

Pursuant to the Freedom of Information Act—-a

statute which, subject to certain exceptions, makes

federal government records available to anyone who

asks for them—-p1aintiff Brian Dickerson requested

the release of records on an investigation conducted

by the Federal Bureau of Investigation into the

disappearance of Jimmy Hoffa, former president of

the Teamsters Union.

Citing 5 U.S.C. § 552(b)(7)(A), which exempts

from disclosure "records or information compiled

for law enforcement purposes, but only to the extent

that the production of such law enforcement records

or information could reasonably be expected to

interfere with enforcement proceedings," the

government denied the request. Mr. Dickerson

brought suit in the Eastern District of Michigan to

compel the Department of Justice to produce the

records. The district court (La Plata, J.) ultimately
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decided that production was not required.

In making its decision the district court focused on

the question whether a "concrete prospective law

enforcement proceeding" [FNl] could still be

discerned--i.e., whether there was still a reasonable

chance that someone would be prosecuted in

connection with Mr. Hoffa’s disappearance. Based

on affidavits of several FBI officials and an in

camera review of FBI file documents assembled for

the purpose of briefing one of the affiants on the

status of the investigation, the district court found

that "the investigation into Hoffa’s disappearance is

active and continuing, with the clear direction of

future criminal proceedings being instituted." The

court further found that disclosure of the requested

documents could reasonably be expected to interfere

with such proceedings. The court made these

findings without having required the government to

provide a document-by—document analysis of the

files.

FNl. The phrase originated with Senator Hart, a

supporter of Freedom of Information Act

amendments adopted in 1974. See 120 Cong.Rec.

17033 (1974), quoted in NLRB v. Robbins Tire &

Rubber Co., 437 U.S. 214, 232, 98 S.Ct. 2311,

2322, 57 L.Ed.2d 159 (1978).

The issues presented on appeal are (1) whether the

district court abused its discretion in not insisting on

a full document—by-document analysis and in

limiting its in camera review to the briefing

materials; (2) whether the district court dealt

correctly with the factual side of the case; and (3)

whether the district court ought to have found that at

least some non—public portions of the investigatory

files were not protected *1428 from disclosure.

Resolving each of these issues in favor of the

government, we shall affirm the judgment of the

district court.

I

Jimmy Hoffa disappeared in Detroit, Michigan,

on July 30, 1975. It is widely believed that he was

abducted and killed. Mr. Hoffa’s disappearance led

to an FBI investigation that has not, to date, resulted

in any criminal proceedings being brought.

The investigation is documented in two large files,

one maintained in the FBI’s field office in Detroit
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and the other at FBI headquarters in Washington.

At the time with which we are concerned in this

proceeding the headquarters file consisted of 67

volumes and the field office file consisted of 332

volumes.

On July 25, 1989, counsel for the Detroit Free

Press, a newspaper that employs plaintiff Dickerson

in an editorial capacity, sent sweeping Freedom of

Information Act requests on the Hoffa investigation

to Justice Department and FBI officials in Detroit

and Washington. When the requests were denied,

Mr. Dickerson sued the Department of Justice

under 5 U.S.C. § 552(a)(4)(B), which gives federal

district courts jurisdiction to order the production of

agency records withheld improperly. This section

of the statute, which places the burden of sustaining

non—disclosure on the government, directs the court

to determine the matter de novo. It also provides

that the court "may examine the agency records

in camera to determine whether such records or any

part thereof shall be withheld under any of the

exemptions set forth in [5 U.S.C. § 552(b) ]..."

The Department of Justice filed an answer

admitting that there were no pending criminal

proceedings directly relating to Mr. Hoffa’s

disappearance, but asserting that no documents had

been improperly withheld. Both parties

subsequently moved for summary judgment.

The plaintiff’s summary judgment motion was

accompanied by newspaper articles referring to a

statement by Kenneth P. Walton, a retired head of

the FBI’s Detroit field office, to the effect that

although he knew who had murdered Jimmy Hoffa,

there would never be a prosecution because of the

government’s unwillingness to disclose confidential

sources. The Justice Department filing was

accompanied by "declarations," or affidavits, in

which two FBI headquarters officials, Angus B.

Llewellyn and Jim B. Moody, attested that the

Hoffa investigation was still pending.

The Llewellyn declaration went on to give a

general description of the contents of the

investigatory files, categorizing the records by

source or function. The declaration also sought to

explain why law enforcement records contained in

the files were exempt from production not only

under subsection (7)(A) of 5 U.S.C. § 552(b), but

also under subsection (7)(C) (exempting such
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records if they "could reasonably be expected to

constitute an unwarranted invasion of personal

privacy"); subsection (7)(D) (exempting them if

they "could reasonably be expected to disclose the

identity of a confidential source"); and subsection

(7)(E) (exempting them if they "would disclose

techniques and procedures for law enforcement

investigations or prosecutions if such disclosure

could reasonably be expected to risk circumvention

of the law").

The Moody declaration focused on the (7)(A)

exemption. The declaration explained, among other

things, that

"The files responsive to plaintiff’s [Freedom of

Information Act] request contain documents

detailing the FBI’s theories regarding the case,

investigative leads we’re pursuing (and those we

don’t consider worthy of pursuit), information

furnished by confidential sources, information

indicating whom the prime suspects are considered

to be, techniques being utilized by the FBI in this

investigation, interviews of third parties and

cooperating witnesses, results of laboratory and

polygraph examinations, and suggestions as to

how to proceed with this investigation. "

The Moody declaration stated that the FBI was

continuing its efforts to develop information for use

in criminal proceedings, and the declaration sought

to show why production of *1429 the records could

reasonably be expected to interfere with such

proceedings.

In January of 1991 the district court denied both

of the motions for summary judgment on the ground

that there was a material issue of fact concerning the

prospect of future enforcement proceedings. The

Justice Department moved for reconsideration,

supporting its motion with a declaration executed by

William M. Baker, the Assistant Director of the FBI

in charge of the agency’s Criminal Investigation

Division.

Mr. Baker declared under penalty of perjury that

it was his responsibility to determine whether the

investigation into the Hoffa disappearance should be

pursued; that in his judgment the investigation

warranted the continuing efforts of the FBI; that he

had allocated continued FBI resources to the

investigation; that he believed "that the person(s)

responsible for Mr. Hoffa’s disappearance can be

identified and prosecuted;" and that public
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disclosure of the information in the Hoffa file could

reasonably be expected, for reasons specified in the

declaration, to interfere with enforcement

proceedings against those responsible for the

disappearance. Mr. Baker further declared that the

statement attributed to the former field office head

"did not reflect and does not reflect official FBI

policy."

[1] In response to the motion for reconsideration

plaintiff Dickerson filed a reply brief stating that

Mr. Baker’s declaration was essentially identical to

one he had filed in a Freedom of Information Act

suit brought in a federal district court in Missouri by

Mr. Hoffa’s daughter, Barbara Crancer. The brief

pointed out that the declaration had not dissuaded

the district court in Missouri from ordering the

government to submit a Vaughn index on the

smaller of the two Hoffa files, [FNZ] and it noted

that FBI Director William Sessions had testified

before a Senate Subcommittee that it is "doubtful"

that the government will ever have sufficient

evidence to bring to trial those responsible for Mr.

Hoffa’s disappearance. [FN3]

FNZ. A "Vaughn index," which takes its name from

a technique developed in Vaughn v. Rosen, 484

F.2d 820 (D.C.Cir.l973), cert. denied, 415 US.

977, 94 S.Ct. 1564, 39 L.Ed.2d 873 (1974), is a

document-by-document index, specially prepared

for litigation purposes, in which the agency

describes the contents of its records and the reasons

why each of the disputed items is claimed to be

exempt from disclosure. See Osborn v. Internal

Revenue Service, 754 F.2d 195, 196 (6th

Cir.l985), and the cases there cited, for a statement

of the criteria such an index must meet. The

requirement for a Vaughn index in Mrs. Crancer’s

case was subsequently upheld by a divided three

judge panel of the Court of Appeals for the Eighth

Circuit, see In re Department of Justice, 950 F.2d

530 (8th Cir.l991), but the panel decision has been

vacated in connection with the granting of a

rehearing en banc. See Order at 950 F.2d 538. As

of this writing the en banc court has not announced

its decision.

FN3. The Justice Department later submitted an

official transcript of the subcommittee hearing

showing that Director Sessions had declined to

comment on the likelihood of indictments being

obtained, and that it was Oliver B. Revell,
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Executive Assistant Director‘lnvestigations, and not

Director Sessions, who made the "doubtful"

comment.

Plaintiff Dickerson’s reply brief further advised

the court that the Missouri proceedings had

disclosed the existence of two categories of

documents that might quickly reveal the status of the

Hoffa investigation: documents containing the

results of high level strategy conferences, with

synopses of the investigation to date, and

memoranda updating the Director of the FBI on the

status of the investigation. The plaintiff’s brief

suggested that the court conduct an in camera review

of all documents in these two categories. Since the

Missouri court had already ordered the Justice

Department to prepare a Vaughn index on the 68-

volume file from FBI headquarters in Washington,

plaintiff Dickerson suggested that the Department

should be ordered to produce a copy of that index as

well.

In the meantime, plaintiff Dickerson had served

notice of the depositions of FBI Director Sessions

and declarants Llewellyn, Moody and Baker, and

the Justice Department had moved for a stay of

discovery. The motion was referred to a magistrate

judge, who conducted two telephone conferences on

the matter.

In the course of the first conference the Justice

Department indicated a willingness to go through

the headquarters file and segregate, *1430 for in

camera review by the court, all documents in the

two categories singled out by the plaintiff.

Government counsel later confirmed with declarant

Moody, Chief of the FBI’s Organized Crime Unit,

that such documents had not yet been physically

segregated. Mr. Moody disclosed to counsel,

however, and counsel disclosed at the second

telephone conference with the magistrate judge, that

Moody already had a file of documents, culled from

the field office records in Detroit, that contained an

update on the Hoffa investigation. This file had

recently been assembled on Mr. Moody’s own

initiative to prepare him to testify if he should be

ordered to give his deposition. The Moody file had

not been put together with the idea of turning it over

to the court for in camera review, counsel explained,

but the government offered to make it available to

the court for that purpose, along with all documents

in the two categories specified by the plaintiff.
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The magistrate judge expressed an interest in

keeping the scope of any in camera review

manageable, and counsel for plaintiff Dickerson

agreed that the district judge would be more likely

to undertake such a review if the quantity of

materials were not excessive. The telephone

conference led to an order in which the magistrate

judge directed that the Moody file be sent to

Michigan for possible in camera inspection by

District Judge La Plata. The plaintiff’s request to

depose the four FBI officials was deferred in the

meantime.

Judge La Plata concluded that with the addition of

Assistant Director Baker’s declaration, the

declarations alone might be sufficient. In View of

the testimony before the Senate subcommittee,

however, and in View of the length of time that had

elapsed since Mr. Hoffa’s disappearance, Judge La

Plata elected to review the Moody file (consisting of

some 335 pages) in its entirety.

Having completed a careful and thorough review

of the Moody file in camera, the court expressed

itself as "satisfied beyond any doubt" that the

investigation was active, that it was continuing, and

that it was directed toward the institution of criminal

proceedings. Because the court likewise found that

disclosure of the documents sought by plaintiff

Dickerson and his newspaper could reasonably be

expected to interfere with enforcement proceedings,

the court entered summary judgment in favor of the

Department of Justice. A subsequent motion for

reconsideration was denied, and this appeal

followed.

11

[2] Law enforcement records cannot "reasonably

be expected to interfere with enforcement

proceedings," it has been suggested, unless there is

at least "a reasonable chance that an enforcement

proceeding will occur...." Nevas v. Dept. of

Justice, 789 F.Supp. 445, 448 (D.D.C.1992).

[FN4] We agree, and we turn first to the procedure

followed by the district court in preparing itself to

determine the likelihood that enforcement

proceedings might still occur in the Hoffa case.

(The court’s determination of the likelihood that

disclosure of the requested documents might

interfere with any such proceedings also has a

procedural aspect, and we shall touch on this at the
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same time.)

FN4. Even where exemption (7)(A) has become

inapplicable, however, records compiled in the

course of the investigation may still be exempt if

production could be expected to constitute an

unwarranted invasion of personal privacy or

disclose the identity of a confidential source, or if

production would disclose law enforcement

techniques and procedures that could be expected to

risk circumvention of the law in other cases. See 5

U.S.C. § 552(b)(7)(C), (D), and (E). In the case at

bar the district court made no determination as to

the applicability of these sections, and we shall

confine our analysis to exemption (7)(A).

[3] Although requested to follow the lead of the

district court in Missouri in ordering the

compilation of a Vaughn index on the FBI

headquarters file, Judge La Plata did not do so.

Plaintiff Dickerson maintains that the court

committed reversible error in granting the

government’s summary judgment motion without

having had the benefit of such an index.

Depending on the nature of the case, the use of a

Vaughn index may have obvious advantages from

the perspective of one or another of the litigants or

from the perspective of the courts. See, for

example, Ingle v. *1431 Dept. of Justice, 698 F.2d

259 (6th Cir.1983), where we indicated that a

Vaughn index makes the playing field more nearly

level for the party seeking disclosure, facilitates

effective appellate review, and may obviate any need

for the courts to review documents in camera. In

the context of a case that did not involve exemption

(7)(A), we have said that a Vaughn index should be

obtained in "most" Freedom of Information Act

cases. Osborn v. Internal Revenue Service, 754

F.2d 195, 197 (6th Cir.1985).

As we subsequently explained in a Vaughn

decision of our own, however, Osborn created no

hard and fast rule with respect to Vaughn indices as

such. Vaughn v. United States, 936 F.2d 862, 867

(6th Cir.1991). The government must provide

sufficient information in sufficient detail to enable

the court "to make a reasoned, independent

assessment of the claim of exemption," but no

particular method of doing so is mandated; "[a]

court’s primary focus must be on the substance,

rather than the form, of the information supplied by
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the government to justify withholding requested

information." Id. The Supreme Court has

consistently taken what it terms "a practical

approach" to Freedom of Information Act matters,

see John Doe Agency v. John Doe Corp., 493 U.S.

146, 157, 110 S.Ct. 471, 477, 107 L.Ed.2d 462

(1989), and this circuit tries to do the same.

Where exemption (7)(A) is concerned, as a

practical matter, it is often feasible for the courts to

make "generic determinations" about interference

with enforcement proceedings. See NLRB v.

Robbins Tire & Rubber Co., 437 U.S. 214, 223—24,

98 S.Ct. 2311, 2317-18, 57 L.Ed.2d 159 (1978).

[FNS] In many (7)(A) cases, at least, affidavits of

the sort presented by the government here would

seem to provide an adequate basis for making such

determinations.

FNS. The plaintiff in Robbins Tire was seeking

disclosure of witness statements taken by the

National Labor Relations Board. The plaintiff

contended that such statements could be withheld

under exemption (7)(A) only upon a showing of a

particularized risk of interference with a particular

enforcement proceeding. The Supreme Court

rejected the contention that no "generic

determinations" of likely interference could ever be

made, concluding instead that "Congress did not

intend to prevent the federal courts from

determining that, with respect to particular kinds of

enforcement proceedings, disclosure of particular

kinds of investigatory records while a case is

pending would generally ’interfere with enforcement

proceedings.’ " Robbins Tire, 437 U.S. at 236, 98

S.Ct. at 2324. When Robbins Tire was decided,

exemption (7)(A) required a showing that disclosure

"would" interfere with enforcement proceedings.

Congress subsequently amended the statute by

dropping the word "would" and replacing it with the

current formula, which protects law enforcement

records to the extent that disclosure "could

reasonably be expected to interfere..." (Emphasis

supplied.) See Pub.L. 99-570, § 1802(a) (1986).

This statutory change strengthens the conclusion

reached by the Supreme Court in Robbins Tire, of

course.

[4] The case at bar may be somewhat unusual in

that here the district court was initially uncertain

whether an actual enforcement proceeding was still

being contemplated and whether the "purpose and

 

 

Page 6

point " of the investigation that generated the records

in question had "expired." See Robbins Tire, 437

U.S. at 232, 98 S.Ct. at 2322, referring to

legislative history indicating that "with the passage

of time, when the investigation is all over and the

purpose and point of it has expired, [disclosure]

would no longer be an interference with enforcement

proceedings and there ought to be disclosure." But

insofar as the question to be resolved by the courts

is whether actual enforcement proceedings are still

being contemplated, it does not seem to us that

valuable time should normally have to be spent on

the preparation and analysis of a Vaughn index. As

a practical matter, affidavits by people with direct

knowledge of and responsibility for the investigation

usually ought to suffice.

Here the district court believed that the

government’s affidavits might be sufficient standing

alone to support a finding on whether the point and

purpose of the investigation had expired, but the

court nonetheless felt the need for a reality check of

some kind. The Moody file seemed like a sensible

place to start, and we think it was clearly within the

court’s discretion to begin there. If the Moody file

had turned out not to be helpful, the court could

obviously have moved on to an in camera inspection

of the two groups of *1432 documents that both

parties had suggested the court might wish to

examine. After reviewing all of the documents in

the Moody file, however, the court concluded that

there was no need to go further. We too have

reviewed the Moody file in its entirety, and we see

no abuse of discretion in the district court’s decision

on this score.

Plaintiff Dickerson argues that the decision to

review only documents "hand—picked" by the

government deprived him of the benefits of the

adversary process. But the materials in the Moody

file were selected, as we have seen, for briefing Mr.

Moody on the status of the investigation, and not for

submission to the court for review by it in camera.

The idea of a court review of the Moody file in

isolation originated with the magistrate judge, not

with the government. The review process was

necessarily non-adversarial, to be sure, but the

process would have been equally non—adversarial if

the documents under review had included the

additional materials the government had said it was

willing to turn over to the court.
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The approach developed by the magistrate judge

was designed in part to avoid a situation in which

the district judge might have felt constrained to

review more documents in camera than he would

have wanted to see. This approach makes sense to

us. The adversaries could and did present

arguments on the sufficiency of the affidavits that

formed the government’s main line of defense,

[FN6] and review of any documents in camera might

well have been deemed superfluous; we think it was

reasonable for the magistrate judge to offer Judge La

Plata the documents that had already been

segregated, and we think it was reasonable for Judge

La Plata to decide, after reviewing them, that he had

seen all he needed to see in order to make a proper

decision.

FN6. Plaintiff Dickerson complains about the failure

of the district court to hear oral argument, but each

side had ample opportunity to present its case

through briefs. In addition, of course, there were

two telephone conferences with the magistrate

judge.

III

A

[5] The district court was correct, we believe, in

its finding on the likelihood of a criminal

prosecution being brought.

It is clear, as we read the record, that the Hoffa

investigation remains active. In the judgment of

Assistant Director Baker--the person whose

responsibility it is to determine whether the

investigation should still be pursued, and, if so,

what FBI resources should be devoted to it——the

investigation warrants the FBI’s continued efforts to

bring to trial those responsible for Mr. Hoffa’s

disappearance.

Mr. Baker has allocated continued FBI resources

to the Hoffa investigation, according to his

declaration, and the declaration says that the

investigation "is ongoing and still absorbs FBI

management and field agent resources on a regular

basis." The documents in the Moody file are

consistent with Mr. Baker’s representation that the

Hoffa investigation remains active.

The fact that the investigation is continuing does

not mean that a prosecution will definitely be
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brought, of course, but the Baker declaration says

that FBI criminal investigations often result in

enforcement proceedings many years after the

crimes were committed. "[W]ith the passage of

time," Mr. Baker continues, "persons with

knowledge of Mr. Hoffa’s disappearance may feel

more free to disclose critical information to law

enforcement officers. " Attesting to a "belief that the

person(s) responsible for Mr. Hoffa’s disappearance

can be identified and prosecuted," Mr. Baker says

that he "would not knowingly permit scarce FBI

resources to be devoted to a futile investigation. "

FBI retiree Walton and Executive Assistant

Director Revell may consider it doubtful whether

anyone will ever be brought to trial in the Hoffa

case, and they may be right. Neither of them is

responsible for deciding whether it is worthwhile to

continue the investigation, however, and the official

who does have that responsibility--Assistant

Director Baker~~obviously believes that there is still

a reasonable prospect of a prosecution being

brought. No court is likely to be able to match Mr.

Baker’s expertise on that kind *1433 of question,

and, like the district court, we are disposed to defer

to his judgment.

B

The district court was also correct, we believe, in

its finding that production of the records sought by

plaintiff Dickerson could reasonably be expected to

interfere with a future prosecution.

In some contexts, the Supreme Court has said, the

most obvious risk of interference with enforcement

proceedings is that witnesses will be coerced or

intimidated into changing their testimony or not

testifying at all. Robbins Tire, 437 U.S. at 239, 98

S.Ct. at 2325. The declarations of Messrs.

Llewellyn and Moody both demonstrate that witness

intimidation is a genuine concern in the Hoffa

investigation--an investigation that the FBI has

designated a "Racketeering Influenced and Corrupt

Organization-La Cosa Nostra Labor Racketeering

Investigation. " If the perpetrators of the crime knew

what investigative leads the FBI is pursuing, who

the prime suspects are, and the nature of the

evidence gathered to date, as one of the affidavits

explains, they "could take steps to destroy or tamper

with evidence, intimidate witnesses or construct a

false alibi. . . . "
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In organized crime investigations such as this one,

moreover, it has been the experience of declarant

Moody, the chief of the Organized Crime Section of

the FBI’s Criminal Investigation Division, that

informants can provide information critical to the

successful conclusion of the investigation. Public

disclosure of the Hoffa investigation files, Mr.

Moody has declared, would discourage such

individuals from coming forward.

Another important issue, particularly in homicide

cases, has to do with the corroboration of evidence.

Verification of statements given by future witnesses

becomes harder, Mr. Moody has indicated, where

the factual information developed in the

investigation has entered the public domain.

In addition, the record before us shows that the

Hoffa files contain information regarding other

pending and prospective criminal proceedings. The

prospect of interference with such enforcement

proceedings is not without significance.

Although the government has the burden of

showing that production of the records could

reasonably be expected to interfere with enforcement

proceedings, the mere fact that the burden of

justifying non-disclosure rests with the government

does not illuminate the question of how heavy the

burden is. See Robbins Tire, 437 U.S. at 224, 98

S.Ct. at 2318. Having regard to the important

public interest that exemption (7)(A) was designed

to protect, having regard to the fact that the

language of the exemption has been broadened by

Congress to protect records that "could" be expected

to interfere, as opposed to records that "would"

interfere, and having regard to the obvious risks that

public disclosure of these active investigation files

would entail, we agree with the district court that

the burden with respect to interference has been met

in this case.

IV

[6] The Llewellyn declaration characterizes the

documents in the Hoffa investigation files as

follows:

"Documents setting forth leads to be conducted.

Documents containing information received from

confidential informants.

Information and documents provided by local law

enforcement.
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Interviews of third parties and cooperating

witnesses.

Public source information such as newspaper

clippings and press releases.

Public and sealed court documents.

Laboratory reports setting forth results of

examinations.

Polygraph worksheets and reports. "

To the extent that public source information and

public judicial materials are included in the files, the

government has agreed to make the relevant

documents available to plaintiff Dickerson. All that

is in controversy here is the non—public portions of

the files.

Plaintiff Dickerson candidly acknowledges, in a

footnote toward the end of his principal brief, that it

is open to the government to justify the assertion of

a (7)(A) exemption on a "category-of~document"

basis rather than *1434 by proceeding document by

document. He points out, however, that there is no

blanket exemption for investigatory files as such,

and he argues that we should at least remand the

case with instructions that the government be

required to segregate and produce all nonexempt

material. In support of this suggestion he quotes the

last sentence of 5 U.S.C. § 552(b), which says that

"[a]ny reasonably segregable portion of a record

shall be provided to any person requesting such

record after deletion of the portions which are

exempt under this subsection. "

It is doubtless true that by deleting large portions

of the information contained in the Hoffa files, the

government could render whatever was left useless

to any law—breaker. (And useless to plaintiff

Dickerson and his newspaper, we might add.) But

the words "reasonably segregable" must be given a

reasonable interpretation, particularly where

information or records compiled for law

enforcement purposes are concerned. On the record

before us we do not believe that the prospects for

finding any "reasonably segregable" non-public

portions of the Hoffa files that could properly be

made public are such as to justify the remand that

plaintiff Dickerson seeks.

The judgment of the district court is AFFIRMED.

BECKWITH, District Judge, concurring.

I.
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I concur with Judge Nelson’s results and his

reasoning. I write separately, because I am

convinced that more compelling grounds exist for

exempting the Department of Justice’s Hoffa file

than that which was the basis of the district court’s

decision.

In the Llewellyn declaration, the Department of

Justice cited at least three exemptions from the

Freedom of Information Act in addition to

exemption 7(A) of 5 U.S.C. § 522(b). The first

such exemption is 7(C), the exemption for

information, the disclosure of which "could

reasonably be expected to be an unwanted invasion

of personal privacy. " The second is exemption 7(D)

for information that "could reasonably be expected

to disclose the identity of a confidential source."

The third such exemption is 7(E), the exemption for

information that "would disclose techniques and

procedures for law enforcement investigations or

prosecutions [when] such disclosure could

reasonably be expected to risk circumvention of the

law."

Apparently, the trial court considered each of the

cited exemptions. Nevertheless, that court rested its

decision entirely on exemption 7(A), concluding that

the Department of Justice was engaged in an

ongoing investigation directed toward the potential

institution of criminal proceedings. Judge Nelson

has properly confined his analysis to a review of the

trial court’s decision based upon exemption 7(A). I

agree that the contents of the Moody file sufficiently

support the trial court’s conclusion that the contents

of the Hoffa file are exempt under 7(A). The

question is a close one, however, as is illustrated by

the dissent.

My review of the Moody file suggests that each of

the four exemptions discussed above supports the

nondisclosure of some or all of the documents in the

Hoffa file. Had the district court based its decision

on all four exemptions, the correctness of the

decision would have been beyond question and our

review would have been much simpler.

II.

My review of the Moody file further suggests that

the various exemptions are so intertwined,

overlapping, and inextricable that virtually nothing

from the Hoffa file could be revealed without
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jeopardizing the integrity of the investigation,

confidential source identity, various individuals’

privacy, and law enforcement investigative

techniques. For this reason, the trial court could not

have ordered a Vaughn index without risking

inadvertent release of exempt and sensitive

information.

There being no constitutional outline for the

manner in which a trial court must approach its

analysis of a government claim of exemption from

the Freedom of Information Act, it cannot be said

that the trial court in this instance failed to

independently, adequately, and objectively assess

the validity of the government’s claim. The trial

court was *1435 under no obligation to follow

Plaintiff’s proffered procedure when another

effective option was available. For that reason, I

cannot agree with the dissent’s criticism of the trial

court’s failure to order the production of an index.

BATCHELDER, Circuit Judge, dissenting.

1.

Over the past seventeen years, the Department of

Justice has compiled a file of nearly four hundred

volumes of documents on the disappearance of

Jimmy Hoffa, a man, and a mystery, surely needing

no introduction. Appellant Brian Dickerson, who

happens to be editor of a major Detroit newspaper,

has exercised the privilege Congress has given the

public to request access to the documents in this file.

While grantng this privilege, Congress has also

recognized that good government, in some

circumstances, requires secrecy. Nonetheless, it has

placed the burden of showing the need for secrecy

on government agencies wishing to protect certain

documents from public scrutiny. Since I believe the

Government has fallen woefully short in carrying its

burden, I dissent.

II.

The Freedom of Information Act ("FOIA" or "the

Act"), 5 U.S.C. § 552, enables citizens regardless

of status to gain access to government documents,

thus " ’open[ing] agency action to the light of public

scrutiny.’ " Vaughn v. United States, 936 F.2d

862, 865 (6th Cir.1991) (quoting Department of

Justice v. Reporters Committee for Freedom of

Press, 489 U.S. 749, 772, 109 S.Ct. 1468, 1481,
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103 L.Ed.2d 774 (1989)); see also John Doe

Agency V. John Doe Corp., 493 U.S. 146, 151, 110

S.Ct. 471, 475, 107 L.Ed.2d 462 (1989) ( " ’[The

Act] seeks to permit access to official information

long shielded unnecessarily from public view and

attempts to create a judicially enforceable public

right to secure such information from possibly

unwilling official hands.’ " (quoting EPA v. Mink,

410 U.S. 73, 80, 93 S.Ct. 827, 832, 35 L.Ed.2d

119 (1973)). The Act’s purpose is " ’to ensure an

informed citizenry, vital to the functioning of a

democratic society, needed to check against

corruption and to hold the governors accountable to

the governed.’ " John Doe Corp., 493 U.S. at 152,

110 S.Ct. at 475 (quoting NLRB v. Robbins Tire &

Rubber Co., 437 U.S. 214, 242, 98 S.Ct. 2311,

2327, 57 L.Ed.2d 159 (1978)). It requires " ’full

agency disclosure unless information is exempted

under clearly delineated statutory language.’ "

Vaughn, 936 F.2d at 865 (quoting Department of

the Air Force v. Rose, 425 U.S. 352, 360-61, 96

S.Ct. 1592, 1599, 48 L.Ed.2d 11 (1976)). The

exemptions are to be "narrowly construed." Id. "

’[T]hese limited exemptions do not obscure the basic

policy that disclosure, not secrecy, is the dominant

objective of the Act.’ " John Doe Corp., 493 U.S.

at 152, 110 S.Ct. at 475 (quoting Rose, 425 U.S. at

361, 96 S.Ct. at 1599). To avoid releasing

requested documents, the Government must prove

that the documents sought fit a specific statutory

exemption; the person making the request bears no

burden of showing that such documents may not be

withheld. Vaughn, 936 F.2d at 866 (citing

Department of Justice v. Tax Analysts, 492 U.S.

136, 109 S.Ct. 2841, 106 L.Ed.2d 112 (1989)).

A. Existence of an ongoing law enforcement

proceeding.

In reviewing a District Court’s decision under the

FOIA, the Court of Appeals must "determine first

whether the District Court had an adequate factual

basis for its decision, and second, decide whether

upon that basis the court’s decision was clearly

erroneous." Vaughn, 936 F.2d at 866 (citing Ingle

v. Department of Justice, 698 F.2d 259, 267 (6th

Cir. 1983)). I agree with the majority that the record

shows that the FBI has continued to pursue the

Hoffa disappearance investigation and that officials

believe that eventual prosecution is not out of the

question. William M. Baker, the Assistant Director

of the FBI in charge of the Criminal Investigative

 

Page 10

Division, who apparently has the authority to decide

whether to continue the investigation, made a sworn

declaration to that effect, and that is good enough to

establish the existence of "a concrete prospective

law enforcement proceeding. "

*1436 B. Interference with an ongoing law

enforcement proceeding.

While the existence of such an ongoing

proceeding is necessary to a finding of exemption

under § 522(b)(7)(A), Bevis v. Department of State,

801 F.2d 1386, 1389 (D.C.Cir.1986), [FN1]

showing that such a proceeding indeed exists does

not serve to exempt the entire file on the

proceeding. Id. The Government also must prove

that the documents, if released, could interfere with

enforcement proceedings. Here, the Government

essentially did nothing more than assure the

reviewing court that all 400 volumes on Hoffa relate

to their enforcement efforts, and recite (using

language remarkably similar to statutory and case

language) the harms that will result from any

disclosure save for press clippings. It has not met

its further burden of proof.

FNl. To restate, § 522(b)(7)(A) exempts

"investigatory records compiled for law

enforcement purposes to the extent that the

production of such law enforcement records or

information could reasonably be expected to

interfere with enforcement proceedings." The

earlier version of this provision exempted such

records where production "would" interfere with

enforcement. See North v. Walsh, 881 F.2d 1088,

1098 n. 14 (D.C.Cir.1989) ("This change ’relieves

the agency of the burden of proving to a certainty’

that disclosure will interfere with enforcement

proceedings, ’but does not otherwise alter the test.’

") (quoting Reporters Committee for Freedom of the

Press v. Department of Justice, 816 F.2d 730

(D.C.Cir.), modified on reh’g, 831 F.2d 1124

(1987), rev’d on other grounds, 489 U.S. 749, 109

S.Ct. 1468, 103 L.Ed.2d 774 (1989)). The

Congress has lessened the Government’s burden,

but the causal connection between specific

documents and potential interference still must be

established; the statute still does not permit

"blanket assertions" such as the Government has

made here.

FOIA cases seem to pit citizen suspicion against
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government defensiveness. The fact that one side

knows the entire truth and the other must guess at it

(as, indeed, must the judge) requires adherence to

procedures meant to inform the court as to the

nature of government documents without revealing

their actual contents, and to retain as much fairness

in the adversary proceeding as possible given the

imbalance of information. See Wiener v. FBI, 943

F.2d 972, 977 (9th Cir.1991), cert. denied, -—— U.S.

----, 112 S.Ct. 3013, 120 L.Ed.2d 886 (1992)

(quoting Vaughn v. Rosen, 484 F.2d 820, 824

(D.C.Cir.1973), cert. denied, 415 U.S. 977, 94

S.Ct. 1564, 39 L.Ed.2d 873 (1974) (" ’This lack of

knowledge by the party seeking disclosure seriously

distorts the traditional adversary nature of our legal

system.’ ").

The majority places great emphasis on the "public

interest that exemption 7(A) was designed to

protect" and the "obvious risks that public

disclosure of these files would entail." I do not

quarrel with the majority’s observation that the

release of documents containing, for example, the

names of witnesses and informants might well lead

to witness intimidation and destruction of evidence

by those implicated in an ongoing investigation.

Indeed, in enforcement exemption cases, "the

interests of the adversary process may be

outweighed by the agency’s legitimate interest in

secrecy." Campbell v. Department of Health &

Human Services, 682 F.2d 256 (D.C.Cir.1982).

However, I believe the majority understates the

Government’s burden of showing that specific

documents in its possession contain sensitive

information. The majority admits that "the mere

fact that the burden of justifying nondisclosure rests

with the government does not illuminate the

question of how heavy the burden is, " and notes that

Congress "broadened" exemption 7(A) from

covering only records which "would" be expected to

interfere with enforcement proceedings to those

records which "could" be expected to interfere.

While I recognize that Congress loosened up the

standard somewhat from the seemingly unprovable

"would interfere" standard to the more reasonable

"could interfere," I certainly do not believe that in

amending the statute Congress changed the

underlying premise of the Act, that " ’disclosure,

not secrecy, is the dominant objective of the Act.’ "

John Doe Corp., 493 U.S. at 152, 110 S.Ct. at 475

(quoting Rose, 425 U.S. at 361, 96 S.Ct. at 1599).

 

Page 1 1

Permitting the Government to satisfy its burden by

simply assuring the court that all of the requested

papers in a giant, seventeen year old file relate in

some way to an ongoing investigation, as I think

happened here, potentially robs the Act of all

effectiveness in attaining this objective.

*1437 This Circuit has recognized that the focus

of a FOIA case is the contents of the documents

requested, not the purpose for which the

Government possesses them. The Act grants

disclosure exemptions for documents containing

information which would most likely harm an

ongoing investigation in a specific way if made

public. Thus,

a court must have sufficiently detailed information

regarding the contents of withheld documents

along with reasoning for the application of

specific FOIA exemptions to enable the court to

make an independent assessment of both the

contents of the documents in issue and the

applicability of any asserted exemptions.

Vaughn, 936 F.2d at 869. The court may not grant

" ’blanket exemptions’ for Government records

simply because they were found in investigatory

files compiled for law enforcement purposes."

Robbins Tire & Rubber Co., 437 U.S. at 236, 98

S.Ct. at 2324. The Government "must demonstrate

specifically how each document or category of

documents, if disclosed, would interfere with the

investigation." Campbell, 682 F.2d at 265

(emphasis added). The trial court has considerable

discretion as to what procedures it uses to decide

whether certain documents are exempt from

disclosure, but whatever procedure the court chooses

must suffice to produce enough evidence on which

to rule, and to produce a record an appeals court can

consult to review the decision. Vaughn, 936 F.2d at

869.

Reading the majority opinion may leave one with

the distinct impression that we really have no idea

what information lurks in the massive Hoffa file.

That impression would be correct. The record

presented us does not allow this court to make the

requisite independent assessment of whether each

document or category of documents would interfere

with the Government’s enforcement efforts.

Obviously, the Government need not produce each

and every document for the judge to decide whether

its contents merit exemption from release. The

Government’s submissions may describe the
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documents by categorizing them according to their

content and nature, Bevis v. Department of State,

801 F.2d 1386, 1389 (D.C.Cir.1986); the indexing

and categorizing of documents, particularly where

the requested documents are voluminous, is

preferred to in chambers inspections, Vaughn, 936

F.2d at 866. While courts have smiled on the use of

Vaughn indices in sorting out large volumes of

documents, and in their discretion sometimes

ordered such indices produced, so long as the

Government provides sufficiently specific and

detailed information to permit the court to make a

reasoned determination, "no particular method is

mandated." Id. at 867.

Just because the Act does not mandate a particular

method does not mean that any method will do. The

Llewellyn declaration, which the majority believes

adequately provides a categorization of the

documents in the file, falls short in two respects.

First, categories such as "information and

documents provided by local law enforcement" and

"public and sealed court documents" are not

"sufficiently distinct to allow a court to determine,

as to each category, whether the specific claimed

exemption(s) are properly applied." Vaughn, 936

F.2d at 868. The court must be able " ’to trace a

rational link between the nature of the document and

the alleged likely interference.’ " Bevis, 801 F.2d

at 1389 (quoting Crooker v. Bureau of Alcohol,

Tobacco and Firearms, 789 F.2d 64, 67

(D.C.Cir.1986)).

Second, even though a few of Mr. Llewellyn’s

categories, such as "documents containing

information from confidential informants," more

appropriately describe materials that fit the

exemption, I do not believe the Government’s task

ends there with respect to showing that the

documents it seeks to keep secret fit in those clearly

exempt categories. A category alone gives no clue

as to the content of the documents it purportedly

encompasses; therefore it does not provide

"adequate detail and justification" to satisfy the

claimed exemption. Id. at 869. While our decision

in Vaughn is careful not to prescribe specific

methods, I think our opinion in that case, which

affirmed the exemptions claimed there, describes

considerably more effort on the part of the affiant

than we see here. The affiant in Vaughn did assign

the documents to rather general categories, but she

*1438 also indicated, by page number, which of
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the 1,000+ documents were included in each of

the categories. For each of the categories, [the

affiant] then discusses the legal grounds and

exemptions upon which the government relies in

withholding the specific documents contained

within each category. Attached to her affidavit is

an exhibit which summarizes, by document page

number, the exemption(s) relied on for

withholding each of the 1,000+ pages.

Vaughn, 936 F.2d at 868 (emphasis added). This

passage, it seems to me, illustrates the rule that the

Government must demonstrate that the contents of

identifiable documents actually fit the exemption

claimed. The record here does not allow us to see

how this fit has been made. For example, while the

Government has told us that the Hoffa file contains

informant interviews, which comes as no surprise, it

has not explained even in broad terms which specific

documents those are, how many there are, or

anything else to prove that the Government is not

making a blanket representation, but has reviewed

those documents and has good reason to believe that

releasing any of them could harm the ongoing

investigation. [FN2] See Bevis, 801 F .2d at 1389

("[T]he FBI must itself review each document to

determine the category in which it properly belongs.

Absent such individual scrutiny, the categories

would be no more than smaller versions of the

’blanket exemptions’ disapproved by Congress in its

1974 amendment of FOIA. ").

FN2. A word on the "Moody file." Our decision in

Vaughn makes it clear that in camera review of

documents is not favored, particularly where the

Government chooses to proceed using categories of

documents, rather than presenting all the documents

it seeks to exempt to the reviewing court. See

Vaughn, 936 F.2d at 868-69. The Government

admits that the documents in this file were compiled

to help Agent Moody prepare his affidavit, and does

not suggest that the documents somehow represent

others in the Hoffa file. Allowing us to peek at a

few documents from the Hoffa file does nothing to

prove that the rest of the file is exempt.

Our decision in Vaughn, following fairly

straightforward Supreme Court precedent, requires

that the Government make a choice in arguing for

exemption from FOIA disclosure. It may present

the court with a highly detailed Vaughn index, it

may create more general exempt categories and then

show how each document fits into them, or it may
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haul the entire file into chambers for hands-on

review by the judge; the last of these, as I have

explained, we have strongly discouraged. By

holding in this case that the Government has met its

burden of showing the entire Hoffa file to be exempt

under § 522(b)(7)(A), the majority leaves FOIA law

in this Circuit with the worst of all worlds. The

Government has defined several general categories

of documents, not all of them properly exempt, and

then handed the court an admittedly

nonrepresentative packet of secret documents to

inspect in chambers. Neither effort sufficed to show

how each and every document in the Hoffa file fits

the proffered statutory exemption; the two methods

taken together do not add up to a proper or

sufficient showing. I am at a loss to reconcile the

majority’s opinion either with our Vaughn decision

or with the Supreme Court’s teachings on FOIA

law.

C. Segregability of portions of the file.

I also disagree with the majority’s conclusion that

the Government has adequately shown that none of

the Hoffa file, save for "public" documents such as

newspaper clippings, is "reasonably segregable"

under § 522(b). This provision requires the

Government to release "any materials that do not

properly fall within a legitimately withheld

category." Bevis, 801 F.2d at 1390. Since I do not

think the Government adequately showed what the

Hoffa file contains, I certainly do not think it

adequately demonstrated that none of this immense

file falls outside of the statutory exemptions, as the

statute itself requires. The Act does not ask the

Government to judge the "prospects" of segregating

non-exempt material, it commands the Government

to segregate its files if at all possible. Both the

statute and the caselaw indicate that Congress was

largely unconcerned with the administrative burdens

it was imposing on government agencies, but placed

a higher value on openness. It is not our place to

reorder Congress’s priorities. Neither, might I add,

is it our place to judge whether the material a citizen

requests from the Government is "useless. "

*1439 III.

It is difficult to ignore the fact that the documents

Mr. Dickerson has requested may contain the secrets

to Jimmy Hoffa’s disappearance. One may be

predisposed in favor of government secrecy or
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against, or may approve or disapprove of

investigative reporting by the media. However, in

enacting FOIA, Congress has chosen to value

government disclosure over government convenience

and economy, and chosen not to favor or disfavor

certain persons or their reasons for asking the

Government to disclose documents. Here, a private

citizen has made a specific request. Congress has

placed a heavy burden on the government agency

wishing to keep the requested documents secret, and

that burden has not been met. While it may well be

that the Hoffa file should remain a secret, I do not

believe that the Government has yet proven why. I

dissent.

END OF DOCUMENT
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“ CFR Ch. I 0—1-95 Edition)

pital stock, or a local, national,

ternational labor organization

 

xpressly provides for “members" T

articles and by-laws:

ixpressly solicits members; and

Expressly acknowledges the ac- »

108 of membership, such as by

g a membership card or inclusion

lembership newsletter list.

Members means all persons who

irrently satisfying the require-

for membership in a membership

ation, affirmatively accept the

ership association’s invitation to

e a member, and either: '

Iave some significant financial

unent to the membership asso-

s, such as a signifith invest-

or ownership stake (but not mere- *

payment of dues);

Are required to pay on a regular

2. specific amount of dues that is

.ermined by the association and

ititled to vote directly either for

net one member who has fully

ipatory and voting rights on-the

st governing body of the member-

.ssociation, or for those who se-

t least one member of those on

dghest governing body of the

ership association; or

Are entitled to vote directly for

those on the highest governing

if the membership association.

lotwithstanding the requirements

.‘agraph (e)(2)(ii) of this section,

ommission may determine, on a

y case basis, that persons seeking

considered members of a member-

tssociation for purposes of this

n have a significant organiza-

and financial attachment to the

ation under circumstances that

; precisely meet the requirements

9 general rule. For example, stu-

nembers who pay a lower amount

as while in school or long term

paying members who qualify for

me membership status with little

dues obligation may be consid-

members if they retain voting ‘

in the association.

Iotwithstanding the requirements

amphs mm (1) through (in) of

ection. members of a local union

)nsidered to be members of any

ml or international union of

the local, union is a part and of

  

 

Federal Election Commission

any federation with which the local,

national, or a international unionis af-

filiated.

(f) Method of facilitating the making of

contributions means the manner in

which the contributions are received or

collected such as, but not limited to,

payroll deduction or checkoff systems.

other periodic payment plans, or re-

turn envelopes enclosed in a solicita-

tion request.

(g) Method of soliciting voluntary con-

tributions means the manner in which

the solicitation is undertaken includ-

ing, but not limited to. mailings, oral

requests for contributions. and hand

distribution of pamphlets.

(h) Stockholder means a person who

has a vested beneficial interest in

stock, has the power to direct how that

stock shall be voted, if it is voting

stock, and has the right to receive divi-

dends.

(1) Voluntary ' contributions are con-

tributions which have been obtained by

the separate segregated fund of a cor-

poration or labor organization in a

manner which is in compliance with

§114.5(a) and. which is in accordance

with other provisions of the Act.

(2 U.S.C. 431(8)(BX111). 432(c)(3). 438(c)(8), 441b;

2 U.S.C. 441b, 437d(a)(8)

[41 FR 35955. Aug. 25,1976, as amended at 44

FR. 63045. Nov. 1. 1919: 45 FR 15125, Mar. 7,

1900; 46 FR. 21210. Apr. 1, 1M: 48 FR 505“.

Nov. 2. 1983; 57 FR 1640, Jan. 15. 1992; 58 FR

45776. Aug. 30, 1993: 59 FR 3315. June 9. 1994]

“14.2 Prohibitions on contributions

and expenditures.

(3.) National banks, or corporations

organized by authority of any law of

Congress, are prohibited from making a

contribution or expenditure, as defined

in §114.1(a). in connection with election

to any political office, including local.

State and Federal offices, or in connec-

tion with any primary election or po-

litical convention or caucus held to se-

lect candidates for any political office,

including any local, State or Federal

office.

(1) Such national banks and corpora-

tions may engage in the activities per-

mitted by this part, except to the ex-

tent that such activity is foreclosed by

provisions of law other than the Act.

(2) The provisions of this part apply

to the activities of a national bank or

" A # 57720 (URTS 16326) Docld: 70105318 Page 5
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5114.3

corporation organized by any law of

Congress in connection with both State

and Federal elections.

(b) Any corporation whatever or any

labor organization is prohibited from

making a contribution or expenditure,

as defined in §114.1(a) in connection

with any Federal election.

(0) A candidate. political committee,

or other person is prohibited from

knowingly accepting or receiving any

contribution prohibited by this section.

(d) No officer er director of any cor-

poration or any national bank. and no

officer of any labor organization shall

consent to any contribution or expend-

iture by the corporation.’ national

bank, or labor organization prohibited

by this section. .

[41 FR 35955. Aug. 25, INS]

5114.3 Disbursements for communica-

tions in connection with a Federal

election to restricted class.

(a) General. (1) A corporation may

make communications including par-

tisan communications to its stockhold-

ers and executive or administrative

personnel and their families on any

subject. A labor organization may

make communications including par-

tisan communications to its members

and executive or administrative per-

sonnel and their families on any sub-

ject. Corporations and labor organiza-

tions may also make the nonpartisan

communications permitted under 11

CFR 114.4 to their restricted class or

any part of that class. No corporation

or labor organization may make con-

tributions or expenditures for partisan

communications to the general public

in connection with a federal election

and no national bank or corporation

organized by authority of any law of

Congress may make contributions or

expenditures for partisan communica-

tions to the general public in connec-

tion with any election to any political

office including any State or local of-

fice.

(2) An incorporated membership or—

ganization. incorporated trade associa-

tion, incorporated cooperative or cor-

poration without capital stock may

communicate with its members and ex-

ecutive or administrative personnel,

and their families, as permitted in 11

CFR 114.3 (a)(1) and (c), and shall re-
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2 U.S.C.A. § 441b

UNITED STATES CODE ANNOTATED

TITLE 2. THE CONGRESS

CHAPTER 14--FEDERAL ELECTION CAMPAIGNS

SUBCHAPTER I--DISCLOSURE OF FEDERAL CAMPAIGN FUNDS

. Copr. © West 1995. All rights reserved.

Current through P.L. 104-8, approved 4-17-95

§ 441b. Contributions or expenditures by national banks, corporations, or labor organizations

(a) It is unlawful for any national bank, or any corporation organized by authority of any law of Congress, to

make a contribution or expenditure in connection with any election to any political office, or in connection with

any primary election or political convention or caucus held to select candidates for any political office, or for any

corporation whatever, or any labor organization, to make a contribution or expenditure in connection with any

election at which presidential and vice presidential electors or a Senator or Representative in, or a Delegate or

Resident Commissioner to, Congress are to be voted for, or in connection with any primary election or political

convention or caucus held to select candidates for any of the foregoing offices, or for any candidate, political

committee, or other person knowingly to accept or receive any contribution prohibited by this section, or any

officer or any director of any corporation or any national bank or any officer of any labor organization to consent

to any contribution or expenditure by the corporation, national bank, or labor organization, as the case may be,

prohibited by this section.

(b) (1) For the purposes of this section the term "labor organization" means any organization of any kind, or

any agency or employee representation committee or plan, in which employees participate and which exists for the

purpose, in whole or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of

pay, hours of employment, or conditions of work.

(2) For purposes of this section and section 791 (h) of Title 15, the term "contribution or expenditure" shall

include any direct or indirect payment, distribution, loan, advance, deposit, or gift of money, or any services, or

anything of value (except a loan of money by a national or State bank made in accordance with the applicable

banking laws and regulations and in the ordinary course of business) to any candidate, campaign committee, or

political party or organization, in connection with any election to any of the offices referred to in this section, but

shall not include (A) communications by a corporation to its stockholders and executive or administrative

personnel and their families or by a labor organization to its members and their families on any subject; (B)

nonpartisan registration and get-out-the-vote campaigns by a corporation aimed at its stockholders and executive

or administrative personnel and their families, or by a labor organization aimed at its members and their families;

and (C) the establishment, administration, and solicitation of contributions to a separate segregated fund to be

utilized for political purposes by a corporation, labor organization, membership organization, cooperative, or

corporation without capital stock.

(3) It shall be unlawful--

(A) for such a fund to make a contribution or expenditure by utilizing money or anything of value secured by

physical force, job discrimination, financial rcprisals, or the threat of force, job discrimination, or financial

reprisal; or by dues, fees, or other moneys required as a condition of membership in a labor organization or as a

condition of employment, or by moneys obtained in any commercial transaction;

(B) for any person soliciting an employee for a contribution to such a fund to fail to inform such employee of

the political purposes of such fund at the time of such solicitation; and

(C) for any person soliciting an employee for a contribution to such a fund to fail to inform such employee, at

Copr. © West 1995 No claim to orig. U.S. govt. works
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2 USCA § 44lb Page 2

the time of such solicitation, of his right to refuse to so contribute without any reprisal.

(4) (A) Except as provided in subparagraphs (B), (C), and (D), it shall be unlawful—-

(i) for a corporation, or a separate segregated fund established by a corporation, to solicit contributions to

such a fund from any person other than its stockholders and their families and its executive or administrative

personnel and their families, and

(ii) for a labor organization, or a separate segregated fund established by a labor organization, to solicit

contributions to such a fund from any person other than its members and their families.

(B) It shall not be unlawful under this section for a corporation, a labor organization, or a separate segregated

fund established by such corporation or such labor organization, to make 2 written solicitations for contributions

during the calendar year from any stockholder, executive or administrative personnel, or employee of a

corporation or the families of such persons. A solicitation under this subparagraph may be made only by mail

addressed to stockholders, executive or administrative personnel, or employees at their residence and shall be so

designed that the corporation, labor organization, or separate segregated fund conducting such solicitation cannot

determine who makes a contribution of $50 or less as a result of such solicitation and who does not make such a

contribution.

(C) This paragraph shall not prevent a membership organization, cooperative, or corporation without capital

stock, or a separate segregated fund established by a membership organization, cooperative, or corporation

without capital stock, from soliciting contributions to such a fund from members of such organization,

cooperative, or corporation without capital stock.

(D) This paragraph shall not prevent a trade association or a separate segregated fund established by a trade

association from soliciting contributions from the stockholders and executive or administrative personnel of the

member corporations of such trade association and the families of such stockholders or personnel to the extent that

such solicitation of such stockholders and personnel, and their families, has been separately and specifically

approved by the member corporation involved, and such member corporation does not approve any such

solicitation by more than one such trade association in any calendar year.

(5) Notwithstanding any other law, any method of soliciting voluntary contributions or of facilitating the

making of voluntary contributions to a separate segregated fund established by a corporation, permitted by law to

corporations with regard to stockholders and executive or administrative personnel, shall also be permitted to

labor organizations with regard to their members.

(6) Any corporation, including its subsidiaries, branches, divisions, and affiliates, that utilizes a method of

soliciting voluntary contributions or facilitating the making of voluntary contributions, shall make available such

method, on written request and at a cost sufficient only to reimburse the corporation for the expenses incurred

thereby, to a labor organization representing any members working for such corporation, its subsidiaries,

branches, divisions, and affiliates.

(7) For purposes of this section, the term "executive or administrative personnel" means individuals employed

by a corporation who are paid on a salary, rather than hourly, basis and who have policymaking, managerial,

professional, or supervisory responsibilities.

CREDIT(S)

1985 Main Volume

(Pub.L. 92-225, Title 111, § 316, formerly § 321, as added Pub.L. 94-283, Title I, § 112(2), May 11, 1976, 90

Stat. 490, renumbered and amended Pub.L. 96—187, Title I, §§ 105(5), 112(d), Jan. 8, 1980, 93 Stat. 1354,

Copr. © West 1995 No claim to orig. U.S. govt. works
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1366.)

< General Materials (GM) - References, Annotations, or Tables >

HISTORICAL AND STATUTORY NOTES

1980 Amendment

Subsec. (b) (4) (B). Pub.L. 96-187, § 112(d), substituted "It" for "it".

Effective Date of 1980 Amendment

Amendment by Pub.L. 96-187 effective Jan. 8, 1980, see section 301(a) of Pub.L. 96-187, set out as an

Effective Date of 1980 Amendment note under section 431 of this title.

Legislative History

For legislative history and purpose of Pub.L. 94-293, see 1976 U.S.Code Cong. and Adm.News, p. 929. See,

also, Pub.L. 96-187, 1979 U.S.Code Cong. and Adm.News, p. 2860.

CROSS REFERENCES

Contributions by government contractors, see 2 USCA § 4410.

Name of separate segregated fund established pursuant to this section to include name of connected organization,

see 2 USCA § 432.

Penalties for violation of this section, see 2 USCA § 437g.

Statement of organization of separate segregated fund, see 2 USCA § 433.

FEDERAL PRACTICE AND PROCEDURE

Applicability of ripeness doctrine to particular action, see Wright, Miller & Cooper: Jurisdiction § 3532.

CODE OF FEDERAL REGULATIONS

Contributions and expenditures, limitations and prohibitions upon, see 11 CFR 110.1 et seq.

LAW REVIEW COMMENTARIES

Austin v. Michigan Chamber of Commerce: Re-examining corporate political rights under the First

Amendment. Edward G. Reitler, 11 U. Bridgeport L.Rev. 449 (1991).

Constitutional law: Campaign finance reform and the First Amendment--All the free speech money can buy.

Note, 39 Okl.L.Rev. 729 (1986).

Regulating newsletters under Federal Elections Laws and the First Amendment. Martin Boles, 4O Ark.L.Rev.

79 (1987).

Sinking the think tanks upstream: The use and misuse of tax exemption law to address the use and misuse of

tax—exempt organizations by politicians. Laura Brown Chisolm, 51 U.Pitt.L.Rev. 577 (1990).

Copr. © West 1995 No claim to orig. U.S. govt. works
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The corporate PAC: Should we PAC it in? Kenneth A. Gross, 34 Fed.B.News/ & J. 63 (Feb. 1987).

NOTES OF DECISIONS

Admissibility of evidence 38

Bill of particulars 28

Burden of proof 37

Certification of constitutional questions 18

Constitutionality 1

Construction

Construction — Generally 2 Construction - With other laws 3 Contributions or expenditures within sections 10

Damages 43

Disbarment or suspension from practice 45

Discovery and inspection 34

Double jeopardy 30

Duty of courts 8

Exhaustion of remedies 23

Expenditure defined 9

Expenditures within sections 10

Grand jury proceedings 26

Indictment 27

Injunction 44

Instructions 42

Intent 14

Intervention 29

Issues reviewable 47

Judicial elections 12

Jurisdiction 24

Justiciability 21

Limitations 31

Membership organization 11

Moot questions 41

Motion to dismiss 33

Offenses 15

Persons

Persons - Entitled to maintain action 20 Persons - Liable 16 Persons - Protected 17 Power of Congress 7

Presumptions 36

Private right of action 19

Purpose 4

Questions for jury 40

Retroactive effect 5

Ripeness doctrine 22

Rules and regulations 8a

Scope of review 46

Separate defined 9

Speedy trial 32

State elections 13

State regulation or control 6

Summary judgment 35

Venue 25

Weight and sufficiency of evidence 39
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1. Constitutionality

Section of Federal Election Campaign Act prohibiting direct expenditure of corporate funds in connection with

any election violated First Amendment as applied to nonprofit corporation which published newsletter urging

readers to vote "pro—life" in upcoming primary election; corporation was formed for express purpose of

promoting political ideas, had no shareholders or other persons with claim on its assets or earnings, and was not

established by business corporation or labor union and did not accept contributions from such entities. Federal

Election Com’n V. Massachusetts Citizens for Life, Inc., Mass. 1986, 107 S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d

539.

This section limiting a noncapital stock corporation to soliciting "members“ to contribute to a separate and

segregated political campaign fund did not violate U.S.C.A. Const.Amend. 1 and restriction was justified by

governmental purpose of insuring that substantial aggregations of wealth amassed by corporations were not

converted to political "war chests" which could be used to incur political debts from legislators aided by those

contributions and protecting individuals who paid money for purposes other than campaign support from having

that money used to support candidates whom they might oppose, notwithstanding that this section restricts

solicitation of corporations without great financial resources as well as the more fortunately situated. Federal

Election Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d

364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

This section which authorized union political action committees to solicit members but which authorized

corporate committees to solicit career employees in addition to shareholders did not violate equal protection in

that this section bore substantial relation to important governmental interest in applying federal election laws

evenhandedly to labor unions and corporations by recognizing that executive and administrative corporate

employees share with stockholders stake in corporation’s well-being and by taking into account structural

differences of corporations and labor unions. International Ass’n of Machinists and Aerospace Workers v.

Federal Election Commission, 1982, 678 F.2d 1092, 220 U.S.App.D.C. 45, affirmed 103 S.Ct. 335, 459 U.S.

983, 74 L.Ed.2d 379.

Person subject to Commission subpoena for investigation of allegations that national bank made loans, or

permitted overdrafts, in connection with election and out of ordinary course of business would be allowed to

attack constitutionality of provision of this section barring such contributions only insofar as this chapter

prohibited such loans and overdrafts and would not be allowed to apply overbreadth doctrine to attack the rest of

this chapter. Federal Election Commission V. Lance, C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari

denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

Provision of subsec. (b) (4) (D) of this section permitting trade association or its segregated political fund to

solicit contributions from stockholders and executives and administrative personnel of its member corporations

and their families provided that the solicitation has been approved by member corporation and member

corporation has not approved solicitation by any other trade association for the same calendar year did not deprive

trade associations and political action committees of liberty without due process. Bread Political Action

Committee v. Federal Election Commission, C.A.Ill.1980, 635 F.2d 621, reversed on other grounds 102 S.Ct.

1235, 455 U.S. 577, 71 L.Ed.2d 432, on remand 678 F.2d 46.

This section did not violate U.S.C.A. Const. Amends. 1, 5, or 9. Republican Nat. Committee v. Federal

Election Commission, C.A.N.Y.1980, 616 F.2d 1, affirmed 100 S.Ct. 1639, 445 U.S. 955, 64 L.Ed.2d 231.

Provision of subsec. (b) (4) of this section restricting solicitation by nonstock corporations to members was not

overbroad and did not infringe nonstock corporation’s rights of free speech or association, inasmuch as

government had a compelling interest in protecting integrity of federal elections justifying such limitation.

Federal Election Commission v. National Right to Work Committee, D.C.D.C.1980, 501 F.Supp. 422, reversed

665 F.2d 371, 214 U.S.App.D.C. 215, reversed 103 S.Ct. 552.

Copr. © West 1995 No claim to orig. U.S. govt. works
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2. Construction

Strict standards of definiteness had to be applied to former section 610 of Title 18 because the free

dissemination of ideas might be inhibited thereunder. U.S. v. Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

If a strict construction was to be given to former section 610 of Title 18 making it unlawful for labor

organization to make contribution or expenditure in connection with certain elections, it was not the degree of

activity but the type of activity which would determine whether or not an expenditure had been made. U.S. v.

Construction & General Laborers Local Union No. 264, D.C.Mo. 1951, 101 F.Supp. 869.

3. Construction with other laws

Union member’s claim for future injunctive relief under section 501 of Title 29 governing fiduciary

responsibility of union officers was subject to the primary jurisdiction of the Federal Election Commission insofar

as it was premised on former section 610 of Title 18, now this section. Gabauer V. Woodcock, C.A.Mo.1979,

594 F.2d 662, certiorari denied 100 S.Ct. 80, 444 U.S. 841, 62 L.Ed.2d 52.

Violation of former section 610 of Title 18 pertaining to political contributions by national banks was not a

lesser included offense of a violation of section 656 of Title 18 pertaining to the willful misapplication of funds by

a national bank officer. U.S. v. Barket, C.A.Mo.1975, 530 F.2d 181, certiorari denied 97 S.Ct. 308, 429 U.S.

917, 50 L.Ed.2d 282.

Former section 610 of Title 18, which prohibited corporate expenditures in campaigns for federal office and

which stated that phrase "contribution or expenditure" should include any direct or indirect payment to any

candidate, campaign committee, or political party or organization, supplemented rather than replaced the

definition of section 591 of Title 18 of prohibited expenditures to require a partisan purpose. Ash v. Cort,

C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Section 501 of Title 29 which prohibits unlawful conversion of union funds did not duplicate former section

610 of Title 18 prohibiting contribution of labor union funds to the campaign of candidates for federal office with

respect to campaign contributions as section 501 of Title 29 punishes union officers who "consent to" political

contributions while former section 610 of Title 18 punished an officer who "abstracts or converts" union funds to

use in federal political campaign. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied

94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

4. Purpose

The evil at which Congress had struck in former section 610 of Title 18 was use of corporate or union funds to

influence public at large (as distinguished, for instance, from union membership) to vote for particular candidate

or particular party. U.S. v. International Union United Auto., Aircraft and Agr. Implement Workers of America

(UAW—C10), Mich.1957, 77 S.Ct. 529, 352 U.S. 567, 1 L.Ed.2d 563, rehearing denied 77 S.Ct. 808, 353 U.S.

943, 1 L.Ed.2d 763.

Intent of former section 610 of Title 18 was to permit expenditures from separate, segregated funds if the

contributions to it were voluntary and to prohibit expenditures from a union’s general treasury. U.S. v. Boyle,

1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

Under former section 610 of Title 18 prohibiting any corporation or labor organization from making a

contribution or expenditure in connection with any election for federal office, Congress intended to insure against

officers proceeding in such matters without obtaining the consent of shareholders by forbidding all such

expenditures. U.S. v. Lewis Food Co., C.A.Cal.1966, 366 F.2d 710.

Given the nature of free speech, the absolute prohibition of corporate contributions, as enunciated in former

Copr. © West 1995 No claim to orig. U.S. govt. works
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section 610 of Title 18, constitutes the least drastic means to achieve the congressional goal of protecting the

integrity of the political process. Federal Election Commission v. Weinsten, D.C.N.Y. 1978, 462 F.Supp. 243.

Interests reflected in former section 610 of Title 18 were to destroy the influence over elections which

corporations exercised through financial contributions and to prevent corporate officers from using corporate

funds for contributions to political parties without the consent of the stockholders. Miller v. American Tel. &

Tel. Co., D.C.Pa.1975, 394 F.Supp. 58, affirmed 530 F.2d 964.

Purpose of former section 610 of Title 18, which proscribed any expenditure or contribution by a corporation or

labor organization to a candidate, campaign committee, political party or organization in connection with any

federal election, was to assure a popularly elected government for all the people in the United States and its main

concern was to eliminate the effect of aggregated wealth on federal elections. Ash v. Cort, D.C.Pa.1972, 350

F.Supp. 227, affirmed 471 F.2d 811.

Purpose of former section 610 of Title 18 prohibiting labor unions from making political contributions was to

prevent corruptive influences on elective process and to prevent use of general union funds to support ideas and

candidates opposed by even slightest minority of union membership. U.S. v. Boyle, D.C.D.C.1972, 338

F.Supp. 1028.

Goals of regulating campaign financing in accordance with due process should be to promote an informed

electorate, to insure that elected officials are responsive to needs of majority who elected them and, as far as

possible, to prevent elected office from becoming exclusive prize of influential or rich. U.S. v. First Nat. Bank

of Cincinnati, D.C.Ohio 1971, 329 F.Supp. 1251.

Purpose of former section 610 of Title 18 prohibiting corporations and labor unions from making political

contributions was to prevent corporations and labor unions from controlling elections, and to protect union

members from having union officials endorse candidates or attempt to influence voters which might be contrary to

wishes of individual members. U.S. v. Anchorage Central Labor Council, D.C.Alaska 1961, 193 F.Supp. 504.

In enacting former section 610 of Title 18 making it unlawful for labor organization to make contribution or

expenditure in connection with certain elections, Congress did not intend that an uncertain, insignificant amount

should be considered as an expenditure and used as a basis for a criminal prosecution, and did not intend to

deprive labor organization from making expenditures, if necessary, in connection with registration of voters.

U.S. v. Construction & General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

5. Retroactive effect

Even if provision of former section 610 of Title 18 prohibiting financing of establishment administration, and

solicitation of contributions for voluntary political funds from general union monies was impliedly repealed by

1972 amendment, prosecution begun before amendment would not abate in View of section 109 of Title 1.

Pipcfitters Local Union No. 562 v. U.S., Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Federal Election Commission’s enforcement powers are not prospective only, but are retroactively applicable.

Federal Election Commission v. Lance, C.A.Ga.1980, 617 F.2d 365, supplemented 635 F.2d 1132, appeal

dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

The insertion in former section 610 of Title 18 of definition of the phrase "contribution or expenditure" to

supplement definitions of "contribution" and "expenditure" did not make illegal conduct which had prior to 1972

amendments been legal. U.S. v. Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

6. State regulation or control

West’s RCWA 41.04.230 which did not authorize state budget director to permit voluntary payroll deductions
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for employees for purpose of making direct contribution to political action committee of employees’ labor

associations was not in conflict with and therefore preempted by provisions of this chapter as this chapter affected

federal elections only and as there was nothing in this chapter that required employer to establish payroll

deduction plan for its own employees. Washington Ed. Ass’n v. Smith, 1981, 638 P.2d 77, 96 Wash.2d 601.

7. Power of Congress

Congress may legitimately regulate federal campaign financing. U.S. v. Boyle, 1973, 482 F.2d 755, 157

U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593,414 U.S. 1076, 38 L.Ed.2d 483.

Congress has constitutional power to prohibit contributions to be made by certain corporations in connection

with any election at which, among others, representatives in Congress are to be voted for. U.S. v. Brewers’

Ass’n, D.C.Pa.1916, 239 F. 163.

8. Duty of courts

Judiciary will not second guess a legislative determination as to need for prophylactic measures where

corruption of election process is the evil feared and differing structures and purposes of different entities may

require different forms of regulation of campaign financing in order to protect integrity of the electoral process.

Federal Election Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74

L.Ed.2d 364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

8A. Rules and regulations

Regulation of the Federal Election Commission (FEC) permitting corporations to prepare and distribute voter

guides only if they are nonpartisan and do not engage in issue advocacy did not fall within statutory authority of

section of the Federal Election Campaign Act (FECA) prohibiting corporations from using general treasury funds

to make contributions or expenditures in connection with any federal election, as statute only prohibits an

expenditure which constitutes "express advocacy." Faucher v. Federal Election Com’n, C.A.1 (Me.) 1991, 928

F.2d 468, certiorari denied 112 S.Ct. 79, 502 U.S. 820, 116 L.Ed.2d 52 .

Federal Election Commission (FEC) regulation prohibiting corporations from making any expenditures to

publish voter guides went beyond FEC’s power by focusing on issue advocacy; only express advocacy for

election or defeat of identifiable candidate or candidates would be constitutionally within statutory prohibition

against corporate expenditures to select candidates. Faucher v. Federal Election Com’n, D.Me.1990, 743

F.Supp. 64, affirmed 928 F.2d 468, certiorari denied 112 S.Ct. 79, 116 L.Ed.2d 52.

9. Separate and expenditure defined

Term "separate" in 1972 amendment of former section 610 of Title 18 relating to political contributions by

corporations and unions was synonymous with "segregated"; term "threat" included creation of appearance of

intent to inflict injury even without design to carry it out; and "dues, fees, or other monies required as a

condition of membership in a labor organization or as a condition of employment" included contributions

effectively assessed even if not actually required for employment or union membership. Pipefitters Local Union

No. 562 v. U.S., Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d11.

"Expenditure" within provision of former section 251 of this title prohibiting election contributions and

expenditures was not a word of art, had no definitely defined meaning and applicability of word to prohibition of

particular acts had to be determined from circumstances surrounding its employment. U.S. v. Congress of

Industrial Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

10. Contribution or expenditures within section

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105318 Page 13



 

2 USCA § 441b Page 9

Nonprofit corporation’s regular publication of newsletter did not entitle it to press exemption under Federal

Election Campaign Act for its publication of "special edition" which urged readers to vote "pro—life" in upcoming

primary election; "special edition" was not published through facilities of regular newsletter, was distributed to

group 20 times size of newsletter’s normal audience, and did not contain volume and issue number identifying it

as one in continuing series of issues. Federal Election Com’n v. Massachusetts Citizens for Life, Inc., Mass.

1986, 107 S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d 539.

1972 amendment to former section 610 of Title 18 relating to political contributions by corporations and unions

permitted union officials to establish, administer, and solicit contributions for political fund, provided fund was

separate and segregated and that contributions and expenditures not be financed through physical force, job

discrimination, or financial reprisal or threat thereof, or through dues, fees, or other monies required as condition

of membership in labor organization or as condition of employment. Pipefitters Local Union No. 562 v. U.S.,

Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d11.

Corporation’s multicandidate political action committee made expenditures for "political purposes" and

complied with Federal Election Campaign Act when it contributed to candidates facing weak or absent opposition,

contributed without regard to candidates’ attitudes towards business, contributed to opposing candidates,

contributed to election winners, and supported incumbents. Stern v. Federal Election Com’n, C.A.D.C.1990,

921 F.2d 296.

Determination of Federal Election Commission that senior citizens’ picnic sponsored by congressman was

nonpolitical event, so that corporate donations to event were not illegal, was not arbitrary or capricious in view of

fact that no campaign contributions were solicited or accepted at event and that literature was not distributed.

Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C. 111.

Reverse checkoff procedure used in conjunction with payroll deduction plan to obtain contributions to political

action committee established by State Education Association amply protected rights of dissenters and met

jurisprudence test of voluntariness of contributions where membership in Association was not prerequisite to

employment in public education system, Association member could check off to indicate that he or she did not

agree to make contribution or could ask for refund of contribution and nothing in record indicated that dissenting

Association members were subject to any recriminations within Association. Kentucky Educators Public Affairs

Council V. Kentucky Registry of Election Finance, C.A.Ky. 1982, 677 F.2d 1125.

Under this chapter, no part of monies of a union’s segregated political fund should be comingled with regular

dues money, even temporarily. American Federation of Labor and Congress of Indus. Organizations (AFL-CIO)

v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97, certiorari denied 101 S.Ct. 397, 449

U.S. 982, 66 L.Ed.2d 244.

The expenditure by a small labor organization of $111.14 to pay cost of political advertisement in daily

newspaper of general circulation and of $32.50 to pay cost of political radio broadcast over commercial radio

station advocating rejection of a candidate for Republican nomination for President and his defeat in Presidential

election if nominated and rejection of six incumbent Congressmen as candidates for reelection and their defeat in

Congressional election if nominated did not violate former section 610 of Title 18. U.S. v. Painters Local Union

No. 481, C.A.Conn.1949, 172 F.2d 854.

Payment by corporation to associated political campaign fund was not reimbursement of solicitation expenses

but rather was illegal contribution in violation of Federal Election Campaign Act where reimbursement was made

more than 30 days after solicitation expenses were incurred, even though corporation claimed it had simply

changed its mind and for fiscal reasons wanted to have campaign fund bear cost of solicitation as it originally had;

motivation for making payment could not render payment lawful where it was untimely. Federal Election Com’n

v. NRA Political Victory Fund, D.D.C.1991, 778 F.Supp. 62.

Membership solicitation letters mailed by women’s rights group on issues of pay inequality, abortion, and equal
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rights did not represent express advocacy of election of particular candidates, and use of corporate funds in

connection with those mailings thus did not violate Federal Election Campaign Act; letters could be regarded as

discussions of public issues that by their nature invoked the names of certain politicians and did not provide

explicit directives to vote against those politicians. Federal Election Com’n v. National Organization for Women,

D.D.C.1989, 713 F.Supp. 428.

Essence of whether contribution to political fund is actually or effectively required for union membership in

violation of this chapter is whether method of solicitation for fund is calculated to result in knowing free-choice

donations; "knowing free-choice" donation means act intentionally taken and not the result of inaction when

confronted with an obstacle. Federal Election Commission v. National Ed. Ass’n, D.C.D.C.1978, 457 F.Supp.

1102.

A corporation’s payment to Senator’s advertising firm of $12,000 for one month’s services to Senator’s

campaign constituted a "contribution" to Senator’s campaign notwithstanding contention that the term

"contribution" as defined in former section 610 of Title 18 did not include the term "payment". U.S. v.

Chestnut, D.C.N.Y.1975, 394 F.Supp. 581.

Labor unions’ contributions or expenditures of money in connection with political campaigns must be from

voluntarily financed segregated union funds. Evans v. American Federation of Television and Radio Artists,

D.C.N.Y.1973, 354 F.Supp. 823, reversed on other grounds 496 F.2d 305, certiorari denied 95 S.Ct. 688, 419

U.S. 1093, 42 L.Ed.2d 687, rehearing denied 95 S.Ct. 1342.

Where corporation expended its general funds to pay for advertisement to communicate to public its views as to

honest campaigns and elections, and its views as to a statement made by an unnamed candidate for election aimed

at community of which it was a part, without advocating election of any particular person or party, payment for

advertisement did not constitute an "expenditure" within former section 610 of Title 18 prescribing any

expenditure or contribution by a corporation or labor organization to a candidate, campaign committee, political

party or organization in connection with any federal election. Ash v. Cort, D.C.Pa.1972, 350 F.Supp. 227,

affirrned, 471 F.2d 811.

Although former section 610 of Title 18 prohibiting labor unions from making political contributions did not

expressly preclude indirect contributions from general funds of union, legislative history of said section clearly

indicated that Congress wished to prohibit any type of use of general union funds for designated purposes of said

section, and this would include both a direct and/or an indirect contribution or expenditure. U.S. v. Boyle,

D.C.D.C.1972, 338 F.Supp. 1028.

Expenditures do not violate prohibition on corporate campaign contribution if officers of corporation do not use

corporation’s funds to endorse candidates or attempt to influence voters which may be contrary to wishes of

individual stockholder or if funds used are not general funds but funds voluntarily provided by stockholders or are

general funds so used with consent of stockholders. U.S. v. Lewis Food Co., D.C.Cal. 1964, 236 F.Supp. 849.

Labor union’s payments to three employees, two of whom were regularly on payroll of union, one for a long

period of time, and who devoted a considerable portion of their time to political activities, some of which

activities, such as registration of voters and taking voters to polls, were for general benefit of those who were

candidates and some of which were devoted exclusively to political interests of one candidate for Congress were

not "expenditures" and "contributions" within former section 610 of Title 18 making it unlawful for labor

organization to make "expenditure" or "contribution" in connection with certain elections. U.S. v. Construction

& General Laborers Local Union No. 264, D.C.Mo. 1951, 101 F.Supp. 869.

11. Membership organization

The 267,000 individuals solicited by nonprofit, noncapital stock corporation to contribute to corporation’s

segregated political campaign fund were not "members" within meaning of this section where, although
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membership cards were sent to those who either contributed or responded to questionaire, the solicitation letters

made no reference to members, members played no part in operation or administration of the corporation, there

was no indication that the asserted members exercised control over expenditure of their contributions and articles

of incorporation and other publicly filed documents explicitly disclaimed existence of members. Federal Election

Com’n v. National Right to Work Committee, Dist.Col.1982, 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on

remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

The term "members" in subsec. (b) (4) (C) of this section, creating exception to subsec. (b) (4) (A) of this

section, declaring it unlawful for a corporation, or separate segregated fund established by corporation, to solicit

contributions to such a fund from any person other than its shareholders and their families and its executives or

other administrative personnel and their families, necessarily includes those individuals solicited by the National

Right to Work Committee, a nonprofit corporation without capital stock that was formed to educate the public on

and to advocate volunteer unionism. National Right to Work Committee, Inc. v. Federal Election Commission,

1981, 665 F.2d 371, 214 U.S.App.D.C. 215, reversed 103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on

remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

State medical association was not embraced by phrase "membership organizations" in subsec. (b) (2) (c) of this

section so as to fall within exemption for unlimited administrative support, the "membership organizations"

language being only intended to rescue organizations that would otherwise fall within blanket prohibition of any

election activity. California Medical Ass’n v. Federal Election Commission, C.A.Cal.1980, 641 F.2d 619,

affirmed 101 S.Ct. 2712, 453 U.S. 182, 69 L.Ed.2d 567.

As used in membership exception to general prohibition of this section against corporate and union spending in

connection with federal elections, allowing membership organizations, cooperatives, and corporations without

capital stock to solicit their members, term "member" encompasses persons who have interests and rights in an

organization similar to those of a shareholder in a corporation and a union member in a labor organization and the

term at least denotes a formal relationship in which a person, whether specifically described as a member or not,

has specified rights and obligations vis-a-vis an organization. Federal Election Commission v. National Right to

Work Committee, D.C.D.C.1980, 501 F.Supp. 422, reversed 665 F.2d 371, 214 U.S.App.D.C. 215, reversed

103 S.Ct. 552, 459 U.S. 197, 74 L.Ed.2d 364, on remand 716 F.2d 1401, 230 U.S.App.D.C. 283.

12. Judicial elections

Former section 610 of Title 18 making it unlawful for any national bank to make a contribution in connection

with any election to any political office was applicable to contributions to judicial elections. U.S. v. Clifford,

D.C.N.Y.1976, 409 F.Supp. 1070.

13. State elections

If state law permits corporation to use corporate funds as contributions in state elections, shareholders are on

notice that the funds may be so used and have no recourse under any federal provision. Cort v. Ash, Pa. 1975, 95

S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Former section 610 of Title 18 making it unlawful for any national bank to make a contribution in connection

with any election to any political office was applicable to state elections. U.S. v. Clifford, D.C.N.Y.1976, 409

F.Supp. 1070.

Assessment by local union of radio artists to oppose initiative measure appearing on ballot in state election did

not violate former section 251 of this title, since such section could not interfere with state elections. De Mille v.

American Federation of Radio Artists, Los Angeles Local, Cal.App. 1946, 175 P.2d 851.

14. Intent
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To prove a violation of former section 610 of Title 18 prohibiting political campaign contributions by national

banks in making postelection contributions, there had to be proof of an intent to influence the election. U.S. v.

Clifford, D.C.N.Y.1976, 409 F.Supp. 1070.

15. Offenses

Nonprofit corporation’s publication and distribution of newsletter urging readers to vote "pro—life" in upcoming

primary election was "express advocacy" subject to Federal Election Campaign Act’s prohibition of direct

expenditure of corporate funds in connection with any election; newsletter identified and provided photographs of

specific "pro-life" candidates. Federal Election Com’n v. Massachusetts Citizens for Life, Inc., Mass. 1986, 107

S.Ct. 616, 479 U.S. 238, 93 L.Ed.2d 539.

Labor organization’s use of union dues to sponsor commercial television broadcast designed to influence

election to select certain candidates for Congress would be violative of former section 610 of Title 18. U.S. v.

International Union United Auto, Aircraft and Agr. Implement Workers of America (UAW-CIO), Mich. 1957, 77

S.Ct. 529, 352 U.S. 567, 1 L.Ed.2d 563, rehearing denied 77 S.Ct. 808, 353 U.S. 943, 1 L.Ed.2d 763.

Provision of former section 251 of this title making it unlawful for any corporation or labor organization to

make a contribution or expenditure in connection with certain elections did not forbid publication, by corporations

and unions, in regular course of conducting their affairs, of trade or union periodicals published regularly for

members, stockholders or customers, expressing Views on candidates or proposed measures in regular course of

publication. U.S. v. Congress of Industrial Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

Under section of the Federal Election Campaign Act (FECA) prohibiting corporations from using general

treasury funds to make contributions or expenditures in connection with any federal election, the Federal Election

Commission (FEC) does not have the authority to restrict issue advocacy; rather, the FEC may only restrict

express advocacy. Faucher v. Federal Election Com’n, C.A.l (Me.) 1991, 928 F.2d 468, certiorari denied 112

S.Ct. 79, 116 L.Ed.2d 52.

Though certain solicitations by nonprofit, noncapital stock corporation of persons for contributions to separate

segregated political fund that it sponsored violated restrictions of this chapter on contributions or expenditures by

corporations in connection with federal elections, those violations were not made in "defiance" or "knowing,

conscious, and deliberate flaunting" of this chapter so as to warrant penalty assessment and requirement of refund

by the corporation of funds solicited. National Right to Work Committee, Inc. v. Federal Election Com’n, 1983,

716 F.2d 1401, 230 U.S.App.D.C. 283.

Mere failure of corporation to collect debt owed by a national committee of political party for communication

services provided by corporation at party convention would not violate prohibition of former section 610 of Title

18 against corporate campaign spending. Miller v. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759, on

remand 394 F.Supp. 58.

Fact that no candidate or party was named in corporation’s ad and pamphlet did not place them outside scope of

prohibition of former section 610 of Title 18 against corporate expenditures in campaigns for federal office. Ash

v. Cort, C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Essential elements constituting violation of former section 610 of Title 18 prohibiting labor organizations from

making contributions and expenditures to candidates for federal offices were (1) contribution or expenditure, (2)

by a labor organization, (3) for purpose of active electioneering (4) in connection with an election for named

federal offices. U.S. v. Pipefitters Local Union No. 562, C.A.M0.1970, 434 F.2d 1116, adhered to 434 F.2d

1127, reversed in part, vacated in part on other grounds 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

Where all members of labor organization having same pay scale paid same dues and political fund was

established by members authorizing allocations from their dues to the fund, expenditures out of fund for political
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purposes would violate former section 610 of Title 18 prohibiting utilization, for political purposes, of moneys

secured by dues required as condition of membership in union. Barber v. Gibbons, D.C.Mo. 1973, 367 F.Supp.

1 102.

Corporation’s advertisements employing rating system to show percentage of each incumbent officer’s "votes

cast in favor of constitutional principles" did not violate prohibition of former section 610 of Title 18 on

corporate campaign contributions. U.S. v. Lewis Food Co., D.C.Ca1.1964, 236 F.Supp. 849.

16. Persons liable

Indictment and conviction of labor union was not a condition precedent to indictment and conviction of its

officers under former section 610 of Title 18 prohibiting labor unions from making political contributions, and

indictment against individual defendants charging conspiratorial and substantive Violations of said section was not

defective by reason of fact that labor union had not previously been indicted and convicted. U.S. v. Boyle,

D.C.D.C.1972, 338 F.Supp. 1028.

17 . Persons protected

Former section 610 of Title 18 was primarily concerned with corporations as a source of aggregated wealth and

therefore of possible corrupting influence, and protection of ordinary stockholders was at best a secondary

concern. Cort v. Ash, Pa.1975, 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Shareholders are within class for whose protection prohibition of former section 610 of Title 18 against

corporate political contributions was enacted. Miller v. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759,

on remand 394 F.Supp. 58.

18. Certification of constitutional questions

While there exists a serious question concerning the constitutionality under U.S.C.A. Const. Amend. 1 of the

Federal Corrupt Practices Act, former section 241 et seq. of this title, the instant panel did not have jurisdiction to

resolve that issue but was obliged, under section 437h(a) of this title, to "* * * certify all questions of

constitutionality of this Act [this chapter] to the United States court of appeals for the circuit involved, which

shall hear the matter sitting en banc". Federal Election Commission V. Lance, C.A.Ga.1980, 617 F.2d 365,

supplemented 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d

999.

19. Private right of action

Private cause of action by stockholder to secure derivative damage relief was not available under former section

610 of Title 18, but rather was available, if at all, under state law governing corporations. Cort v. Ash, Pa. 1975,

95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Stockholders did not have private right of action against corporate directors to recover direct damages for

alleged violations by the directors of former section 610 of Title 18. Miller v. American Tel. & Tel. Co.,

D.C.Pa.1975, 394 F.Supp. 58, affirmed 530 F.2d 964.

Former section 610 of Title 18 relating to political contributions by labor union did not authorize private right

of action. McNamara v. Johnston, D.C.Ill.1973, 360 F.Supp. 517, certiorari denied 96 S.Ct. 1506, 425 U.S.

911, 47 L.Ed.2d 761, affirmed 522 F.2d 1157.

Penal sanctions provided for in former section 610 of Title 18, which proscribed any expenditure or

contribution by a corporation or labor organization to a candidate, campaign committee, political party or

organization in connection with any federal election, were exclusive, and no private cause of action was implied.
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Ash v. Cort, D.C.Pa.1972, 350 F.Supp. 227, affirmed 471 F.2d 811.

20. Persons entitled to maintain action

Individual union members, who alleged that they suffered relative diminution in their political voices as direct

result of discriminatory imbalance alleged to have resulted from enactment of this section which would likely be

redressed by declaring this section unconstitutional, and individual stockholders, who alleged that use of corporate

assets to establish and support corporate political action committees impinged upon their constitutional freedoms

and would be eliminated by declaring this section unconstitutional, had standing to raise their U.S.C.A.

Const.Amends. 1 and 5 challenges to this section. International Ass’n of Machinists and Aerospace Workers v.

Federal Election Commission, 1982, 678 F.2d 1092, 220 U.S.App.D.C. 45, affirmed 103 S.Ct. 335, 459 U.S.

983, 74 L.Ed.2d 379.

Plaintiff, who alleged, economic injury as a stockholder whose interest in corporation was worth less than it

would be had defendant directors not caused challenged expenditures to be made, and further injury as a citizen

and voter whose ability to secure a responsive federal government had been lessened, had standing to maintain

action for an injunction and damages based on alleged violation of prohibition of former section 610 of Title 18

against corporate expenditures in campaigns for federal office. Ash v. Cort, C.A.Pa.1974, 496 F.2d 416,

reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

Nonprofit membership corporation that accepted contributions from business corporations did not have standing

to challenge Federal Election Campaign Act section that prohibited express advocacy by corporation for election

or defeat of identifiable candidates; without explicit policy against contributions from corporations, risk would

remain that nonprofit corporation would serve as conduit for direct spending by corporations. Faucher v. Federal

Election Com’n, D.Me.1990, 743 F.Supp. 64, affirmed 928 F.2d 468, certiorari denied 112 S.Ct. 79, 502 U.S.

820, 116 L.Ed.2d 52.

21. Justiciability

Actions for declaratory and injunctive relief alleging that this chapter violated rights guaranteed by U.S.C.A.

Const.Amends. 1 and 5 by restricting solicitation of contributions to, and by, certain corporate and trade

association political action committees or separate segregated funds, were nonjusticiable as a constitutional matter

and inappropriate for adjudication as a prudential matter and, hence, were properly dismissed where, there was no

enforcement threat or even certainty that parties would ever be at odds about interpretation of restriction where

prohibition against solicitation activities, advisory opinions could be obtained from the Federal Election

Commission and where there was no urgency of decision that outweighed the inadvisability of premature

constitutional adjudication. Martin Tractor Co. v. Federal Election Commission, 1980, 627 F.2d 375, 200

U.S.App.D.C. 322, certiorari denied 101 S.Ct. 360, 449 U.S. 954, 66 L.Ed.2d 218.

Even if stockholders, who brought action against directors of corporation based on violations of prohibition of

former section 610 of Title 18 against corporate expenditures in campaigns for federal office, had no live claim

for injunctive relief after election, the dispute over damages rendered controversy justiciable. Ash v. Cort,

C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

22. Ripeness doctrine

Challenge to constitutionality of provision of this section on ground that it violated ex post facto clause was not

ripe for review where it was not clear that no violations of this chapter in fact occurred after its enactment and it

was not clear that criminal penalties would be sought against complainant. Federal Election Commission v.

Lance, C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 67

L.Ed.2d 999.

Action seeking declaratory judgment that committee on political education could make in-kind contributions to
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federal candidates using goods and services purchased at fair market value from organization with payments made

in advance or within commercially reasonable period of time was not ripe for adjudication where Federal Election

Commission had not been given opportunity to reconsider its decision that contributions amounted to illegal

corporate contributions. Sierra Club v. Federal Election Com’n, D.C.D.C.1984, 593 F.Supp. 166.

23. Exhaustion of remedies

Citizen of stockholder objecting to alleged violations in future elections of former section 610 of Title 18 had to

pursue statutory remedy of a complaint to the Federal Election Commission, under section 437d of this title, and

invoke its authority to request the Attorney General to seek injunctive relief. Cort v. Ash, Pa.1975, 95 S.Ct.

2080, 422 U.S. 66, 45 L.Ed.2d 26.

Action seeking declaratory judgment that committee on political education could make in-kind contributions to

federal candidates using goods and services purchased at fair market value from organization with payments made

in advance or within commercially reasonable period of time was barred by plaintiffs’ failure to exhaust

administrative remedies where plaintiffs did not seek reconsideration of Federal Elections Commission advisory

opinion finding that methods proposed by plaintiffs would constitute illegal corporate contribution or demonstrate

that reconsideration would be futile. Sierra Club v. Federal Election Com’n, D.C.D.C. 1984, 593 F.Supp. 166.

24. Jurisdiction

Statutory remedy before Federal Election Commission was intended to govern all allegations of improper

contributions in federal elections and the federal courts did not have jurisdiction of action by local union members

to enjoin union officers from making contributions in alleged violation of former section 610 of Title 18.

McNamara v. Johnston, C.A.Ill.1975, 522 F.2d 1157, certiorari denied 96 S.Ct. 1506, 425 U.S. 911, 47

L.Ed.2d 761.

United States district court had no jurisdiction to review executive decision to bring indictment against

individual defendant charging violation of former section 610 of Title 18 prohibiting labor unions from making

political contributions, but district court would decline jurisdiction even if it was present, where exercising

jurisdiction would not only frustrate will of Congress in enacting said section but would also open up a Pandora’s

box in connection with administration of justice and proper enforcement of criminal laws. U.S. v. Boyle,

D.C.D.C.1971, 338 F.Supp. 1025, motion denied 331 F.Supp. 1181.

25. Venue

In prosecution for knowingly causing another to accept or receive an illegal corporate campaign contribution,

venue was proper in Southern District of New York, where recipient of check for illegal contribution deposited

check in bank in that District, notwithstanding contention that venue was improper in that District because all

defendant’s conduct in causing acceptance or receipt of contribution was performed by him in Minnesota. U.S. v.

Chestnut, D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97 S.Ct. 88, 429 U.S. 829,

50 L.Ed.2d 93.

26. Grand jury proceedings

Indictment charging substantive and conspiratorial violations of former section 610 of Title 18 prohibiting labor

union from making political contributions was not subject to dismissal on ground of presence of an unauthorized

person in grand jury room, where neither in memorandum of points and authorities in support of motion to

dismiss nor at hearing on motion was any evidence produced substantiating claim. U.S. v. Boyle,

D.C.D.C.l972, 338 F.Supp. 1028.

27. Indictment
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Indictment alleging contribution or expenditure from general treasury of union or corporation in connection

with federal election states offense. Pipefitters Local Union No. 562 V. U.S., Mo.1972, 92 S.Ct. 2247, 407 U.S.

385, 33 L.Ed.2d11.

Indictment charging publication by labor union with union funds of weekly periodical which, in issue of certain

date contained statement by union president urging that union members vote for certain candidate for Congress,

and charging distribution of the particular issue in regular course to those accustomed to receive copies of the

periodical, did not allege a violation of former section 251 of this title. U.S. v. Congress of Industrial

Organizations, 1948, 68 S.Ct. 1349, 335 U.S. 106, 92 L.Ed. 1849.

Failure of indictment charging violation of former section 610 of Title 18 prohibiting labor organizations from

making contributions and expenditures to candidates for federal offices to allege that payments to political and

education fund established by labor union were involuntary was not fatal, since voluntariness would not be

controlling on proof of gist of indictment that money in fund was in truth and in fact money belonging to labor

union; however, issue of voluntariness, along with intention of donors as to ownership and control of fund, was

relevant and material on issue of whether fund was property of union. U.S. v. Pipefitters Local Union No. 562,

C.A.Mo.l970, 434 F.2d 1116, adhered to 434 F.2d 1127, reversed in part, vacated in part on other grounds 92

S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d11.

Allegation in indictment that corporation made an "expenditure" in connection with election necessarily inferred

an allegation that general corporate funds were used, and, entry of plea of not guilty, gave rise to question of fact

as to source of corporate funds. U.S. v. Lewis Food Co., C.A.Cal.1966, 366 F.2d 710.

An indictment against corporations for conspiracy to make unlawful campaign contributions, need not allege

that offense with the particularity of an indictment directly charging it as an offense. U.S. v. U.S. Brewers’

Ass’n, D.C.Pa.1916, 239 F. 163.

Indictment which alleged that United States Senator’s campaign manager, arranged payment by corporation of

$12,000 to Senator’s advertising firm in payment of one month’s services to Senator’s campaign was sufficient to

state an offense against campaign manager for causing advertising firm to do that which, if done directly by him,

would have constituted acceptance of illegal corporate campaign contribution. U.S. v. Chestnut, D.C.N.Y. 1975,

394 F.Supp. 581.

Indictment charging conspiracy to violate former section 610 of Title 18 prohibiting labor unions from making

political contributions was not subject to dismissal on ground that it charged three distinct conspiracies, therefore

making it duplicitous, where indictment charged a continuing conspiracy. U.S. v. Boyle, D.C.D.C.l972, 338

F.Supp. 1028.

Indictment charging that defendant corporation had made unlawful expenditures in connection with primary

election was insufficient for failure to disclose whether expenditures violated wishes of a stockholder. U.S. v.

Lewis Food Co., D.C.Ca1.1964, 236 F.Supp. 849.

28. Bill of particulars

Defendant, charged with violation of former section 610 of Title 18 relating to expenditures by national bank in

connection with an election, and with misapplication of funds by bank officer or employee, was entitled to a bill

of particulars fully and fairly advising him of the details of the government’s charges, in order that he might

properly prepare whatever defense he might have under the circumstances, in order to avoid prejudicial surprise at

trial. U.S. v. Barket, D.C.Mo.1974, 380 F.Supp. 1018.

29. Intervention

Even if union were able to allege a sufficient interest to warrant its intervention of right in corporation’s action
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against the Federal Election Commission challenging corporate campaign contribution provision of this section,

its claim for intervention of right would also fail because its interest was adequately represented by the

Commission. Athens Lumber Co., Inc. V. Federal Election Com’n, C.A.Ga.1982, 690 F.2d 1364.

30. Double jeopardy

Following acquittal of corporate defendant on charge of making political contributions in violation of former

section 610 of Title 18 [now covered by this section], appeal by the Government was precluded as violative of

double jeopardy clause of U.S.C.A. Const. Amend. 5. U.S. v. Security Nat. Bank, C.A.N.Y.1976, 546 F.2d

492, certiorari denied 97 S.Ct. 1591, 430 U.S. 950, 51 L.Ed.2d 799.

President of international union was not placed twice in jeopardy by reason of conviction of having consented to

unlawful contribution of labor union funds to the campaigns of candidates for federal office, unlawful conversion

of union funds for purpose of making such contribution, and conspiracy to commit such offenses. U.S. v. Boyle,

1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S. 1076, 38 L.Ed.2d 483.

Fact that substantive counts were in part based on allegations underlying conspiracy charge in prosecution

charging violation of former section 610 of Title 18 prohibiting labor unions from making political contributions

did not constitute a violation of defendants’ right under U.S.C.A. Const.Amend. 5 against being placed in double

jeopardy. U.S. v. Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

31. Limitations

Where indictment charging conspiratorial and substantive violations of former section 610 of Title 18

prohibiting labor unions from making political contributions indicated that last overt act occurred on or about

June 10, 1969, indictment was founded well within the five-year period of limitation and was not barred. U.S. v.

Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

32. Speedy trial

Fact that five-year statute of limitations applicable to defendant’s alleged illegal bank loan to political

organizations was not due to expire until 13 months after indictment was filed did not foreclose defendant from

asserting prejudice from preindictment delay. U.S. v. Barket, C.A.Mo.1976, 530 F .2d 189.

Where indictment which charged conspiratorial and substantive violations of former section 610 of Title 18

prohibiting labor unions from making political contributions and which was returned on Mar. 2, 1971 was

superseded by a subsequent indictment which was returned on Oct. 4, 1971, and where only delay in case was

caused by necessity of getting a transcript prepared from motions, hearings for which were held in September of

1971, in order to argue supplemental motions filed with respect to new indictment, case was proceeding in an

orderly manner and defendants were not denied their constitutional rights to a speedy trial and due process. U.S.

v. Boyle, D.C.D.C.1972, 338 F.Supp. 1028.

33. Motion to dismiss

In prosecution of corporation for making illegal campaign contributions and of corporate officer for consenting

to same, factual issues concerning various alleged payments and possible illegal transfers between corporation and

officer were part of general issue to be resolved only at trial, not on motions, such as motions to dismiss

supported by affidavit that checks from corporation cleared bank more than five years prior to filing of

information, five years being the limitation period. U.S. v. Andreas, D.C.Minn.1974, 374 F.Supp. 402.

34. Discovery and inspection

Government responses in prosecution of union and union officials for alleged violations of former section 610
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of Title 18 to pretrial disclosure orders failed to comply with orders, in that composition of special political action

fund was not disclosed, circumstances of contributions to fund were not disclosed, and alleged overt acts were not

disclosed, warranting dismissal of indictment. U.S. v. Seafarers Intern. Union of North America,

D.C.N.Y.1972, 343 F.Supp. 779.

Subpoena duces tecum issued against government prosecutors for production of such evidence in their

possession as was being used in prosecutions of defendants for violation of former section 610 of Title 18

prohibiting labor unions from making political contributions would be quashed, notwithstanding proffer of

defendant establishing possibility that those who accepted or received alleged contributions were not being

prosecuted, since proof of a violation by one who receives a contribution is of a wholly different character from

that required to establish a violation by a donor, and defendants did not make a clear showing of relevance and

materiality as required. U.S. v. Boyle, D.C.D.C.1971, 338 F.Supp. 1025, motion denied 331 F.Supp. 1181.

35. Summary judgment

In action by stockholder against directors of corporation based on alleged violation of prohibition of former

section 610 of Title 18 against corporate expenditures in campaigns for federal office, material factual issue

existed as to whether corporation’s ad and pamphlet were nonpartisan, thus precluding summary judgment. Ash

v. Cort, C.A.Pa.1974, 496 F.2d 416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

36. Presumptions

If "voluntary" and "involuntary" union funds are commingled and then a portion is expended for political

purposes, it will be presumed that expenditures from commingled funds consisted of proportionate shares of the

different types of money and it is irrelevant that the government show the source of all funds contributed to

political campaigns if a substantial, or huge, portion of money in the funds was "involuntary" at the time of the

contribution. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414

U.S. 1076, 38 L.Ed.2d 483.

37. Burden of proof

Stockholders who brought derivative action against communications corporation and certain of its directors for

failure to collect debt owed by national committee of political party for communication services provided at

party’s convention, and who alleged that failure to collect the debt was in violation of prohibition of former

section 610 of Title 18 against corporate campaign spending, had burden of establishing nexus between alleged

gift and a federal election. Miller V. American Tel. & Tel. Co., C.A.Pa.1974, 507 F.2d 759, on remand 394

F.Supp. 58.

In order to obtain conviction under former section 610 of Title 18, the government had to prove beyond

reasonable doubt that a labor organization made a contribution or expenditure in connection with the specified

federal election for purpose of active electioneering and that the defendant union officer consented to the making

of the contribution. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593,

414 U.S. 1076, 38 L.Ed.2d 483.

38. Admissibility of evidence

In prosecution for knowingly causing another to accept or receive illegal corporate campaign contribution, proof

of similar acts on defendant’s part in accepting three other contributions was admissible as tending to show pattern

of conduct on issues of knowledge and intent at time of events charged in indictment. U.S. v. Chestnut,

D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97 S.Ct. 88, 429 U.S. 829, 50

L.Ed.2d 93.

39. Weight and sufficiency of evidence
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Evidence in prosecution for having consented to unlawful contribution of labor union funds to campaigns of

candidates for federal office was sufficient to establish that president of international union knew and approved of

practice of having checks on union account made out to cash, deposited in personal accounts of members and

contributions then made with personal checks and that president knew and approved of efforts to conceal source of

the funds. U.S. v. Boyle, 1973, 482 F.2d 755, 157 U.S.App.D.C. 166, certiorari denied 94 S.Ct. 593, 414 U.S.

1076, 38 L.Ed.2d 483.

Evidence was sufficient to sustain conviction of causing another to accept or receive illegal corporate campaign

contribution. U.S. v. Chestnut, D.C.N.Y.1975, 399 F.Supp. 1292, affirmed 533 F.2d 40, certiorari denied 97

S.Ct. 88, 429 U.S. 829, 50 L.Ed.2d 93.

In prosecution against union and its president and its secretary for contribution or expenditure of union funds in

behalf of candidate for election to Congress, evidence was insufficient to show that expenditure was made by

union on behalf of candidate in respect to purchase of gasoline and repair of automobiles. U.S. v. Construction &

General Laborers Local Union No. 264, D.C.Mo.1951, 101 F.Supp. 869.

40. Questions for jury

Indictment alleging Violation of prohibition of former section 610 of Title 18 against corporate campaign

contributions by corporation’s advertisements employing rating system to show percentage of each incumbent

officer’s "votes cast in favor of constitutional principles" was not dismissible as matter of law on ground that

expenditures in question were not for an activity which constituted active electioneering, and indictment and

advertisements presented jury question as to whether advertisements went beyond permissible bounds in that they

were designed to influence public at large to vote for or against particular candidates. U.S. v. Lewis Food Co.,

C.A.Cal.1966, 366 F.2d 710.

41. Moot questions

Where basis of election controversy remains after the election and where the dispute is likely to reoccur, the

case will not be found moot, even where prospective relief alone is sought. Ash v. Cort, C.A.Pa. 1974, 496 F.2d

416, reversed on other grounds 95 S.Ct. 2080, 422 U.S. 66, 45 L.Ed.2d 26.

42. Instructions

Jury should have been instructed in prosecution of union and its officers for conspiring to violate former section

610 of Title 18 prohibiting union from making contribution or expenditure in connection with federal election

with respect to issue of voluntariness of payments to fund, and giving instructions permitting jury to convict

without finding that donations to fund had been actual or effective dues or assessments was plain error.

Pipefitters Local Union No. 562 v. U.S., Mo.1972, 92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

43. Damages

There was no indication in legislative history of former section 610 of Title 18 which suggested a congressional

intent to vest in corporate shareholders a federal right to damages for violation of said section. Cort v. Ash,

Pa.1975, 95 S.Ct. 2080, 422 U.S. 66,45 L.Ed.2d 26.

44. Injunction

Finding in stockholder’s suit, brought on behalf of himself and of corporation, that plaintiff would not be

irreparably harmed by denial of his request for preliminary injunction to enjoin corporation from furnishing funds

for the publication and dissemination of a speech made by the corporation’s president was not clearly erroneous

despite contention that such publication and dissemination violated former section 610 of Title 18. Ash v. Cort,

C.A.Pa.1973, 471 F.2d 811.
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Injunction prohibiting corporation from repeating violation of Federal Election Campaign Act was appropriate

where corporation maintained in open court that they had not violated federal election laws and refused to promise

that they would not repeat transaction. Federal Election Com’n v. NRA Political Victory Fund, D.D.C.1991,

778 F.Supp. 62.

In action brought by the Federal Election Commission charging a corporation and its chief executive officer

with violations of former section 610 of Title 18, plaintiff’s demand for injunctive relief was not subject to

dismissal. Federal Election Commission v. Weinsten, D.C.N.Y. 1978, 462 F.Supp. 243.

Where suit against corporation for direct damages for violation of former section 610 of Title 18 was dismissed

because no private right of action existed for direct damages and because plaintiff stockholders failed to satisfy

jurisdictional amount requirement, additional claim for injunctive relief could not be maintained under the

doctrine of pendent jurisdiction. Miller v. American Tel. & Tel. Co., D.C.Pa.1975, 394 F.Supp. 58, affirmed

530 F.2d 964.

45. Disbarment or suspension from practice

Engaging in covert, deceitful activities on behalf of reelection of President of United States, designed to sow

confusion among candidates of opposing party, and convictions of conspiracy and distributing political campaign

material not containing name of distributing person or organization warrants suspension for two years, probation

for three subsequent years and passing professional responsibility examination. Segretti v. State Bar, Cal.1976,

544 P.2d 929, 126 Cal.Rptr. 793.

46. Scope of review

Evidence was required to be viewed in light most favorable to the government on appeal from conviction of

labor union and officers for conspiring to violate former section 610 of Title 18 prohibiting labor organizations

from making contributions and expenditures to candidates for federal office. U.S. v. Pipefitters Local Union No.

562, C.A.Mo.l970, 434 F.2d 1116, adhered to 434 F.2d 1127, reversed in part, vacated in part on other grounds

92 S.Ct. 2247, 407 U.S. 385, 33 L.Ed.2d 11.

47. Issues reviewable

Appellant would be allowed to challenge constitutionality of provision of this section despite his failure to do so

in district court proceedings for enforcement of Commission subpoena. Federal Election Commission v. Lance,

C.A.Ga.1981, 635 F.2d 1132, appeal dismissed, certiorari denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d

999.

On appeal from dismissal of stockholders’ derivative action against corporation and certain of its directors for

failure to collect debt owed corporation by national committee of political party for communication services

furnished by the corporation, direct federal cause of action would not be implied in favor of stockholders against

directors for alleged violation of prohibition of former section 610 of Title 18 against corporate campaign

spending and section 202(a) of Title 47 where federal law count was not included in complaint and there was no

indication that question had ever been presented to district court. Miller v. American Tel. & Tel. Co.,

C.A.Pa.l974, 507 F.2d 759, on remand 394 F.Supp. 58.

2 USCA. § 441br
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The UNITED STATES

v.

Patrick J. CLIFFORD et al.

No. 75--CR—-654.

United States District Court,

E.D. New York.

March 3, 1976.

In prosecution arising out of an alleged conspiracy

to cause a national bank to make illegal campaign

contributions, defendants moved for dismissal of

various counts of the indictment. The District Court,

Costantino, 1., held that statute making it unlawful

for any national bank to make a contribution in

connection with any election to any political office

does not infringe First Amendment rights as applied

to national banks; that statute applies to state judicial

elections and applies to postelection contributions

when made for the purpose of influencing the

election; and that statute prohibiting any false

statements in any matter within the jurisdiction of

any federal department or agency applies to oral

unsworn statements even when the defendant has not

initiated the investigation.

Motions denied.

[1] CONSTITUTIONAL LAW a: 82(8)

92k82(8)

Formerly 92k82

Statute prohibiting political contributions or

expenditures by national banks, corporations or

labor organizations does not infringe First

Amendment rights insofar as applied to national

banks. 18 U.S.C.A. § 610; U.S.C.A.Const.

Amend. 1.

[1] ELECTIONS <13: 311

144k311

Statute prohibiting political contributions or

expenditures by national banks, corporations or

labor organizations does not infringe First

Amendment rights insofar as applied to national

banks. 18 U.S.C.A. § 610; U.S.C.A.Const.

Amend. 1.

[2] BANKS AND BANKING 43: 233

52k233

Congress may exercise plenary regulatory powers
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over national banks.

[3] CRIMINAL LAW (p 13.1(2.5)

110k13.1(2.5)

Formerly 110k13. 1(2)

Statute making it unlawful for any national bank to

make a contribution in connection with any election

to any political office is not unconstitutionally

vague. 18 U.S.C.A. § 610.

[4] CRIMINAL LAW 67 1078

110k1078

Statute providing that district court shall certify all

questions of constitutionality of statute prohibiting

political contributions by national banks was not

applicable to criminal prosecution for violation of

the latter statute. 18 U.S.C.A. § 610; Federal

Election Campaign Act of 1971, § 315, 2 U.S.C.A.

§ 437h.

[5] ELECTIONS é: 317.2

144k317.2

Formerly 144k317. 1, 144k317

Statute making it unlawful for any national bank to

make a contribution in connection with any election

to any political office is applicable to state elections.

18 U.S.C.A. § 610.

[6] ELECTIONS 6: 317 .2

144k317.2

Formerly 144k317. 1, 144k317

Statute making it unlawful for any national bank to

make a contribution in connection with any election

to any political office is applicable to contributions

to judicial elections. 18 U.S.C.A. § 610.

[7] ELECTIONS (W 311

144k311

In prosecution for violation of statute making it

unlawful for any national bank to make a

contribution in connection with any election to any

political office, court would interpret the statute in

light of its language and purpose. 18 U.S.C.A. §

610.

[8] COURTS (9:7 89

106k89

Even if no prosecutions had ever been instituted for

judicial contributions under statute making it

unlawful for any national bank to make a

contribution in connection with any election to any

political office, the interpretation of the statute by
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various United States attorneys would not be

binding on court in prosecution for violation of the

statute. 18 U.S.C.A. § 610.

[9] ELECTIONS (W 311

144k31 1

Ambiguity in statute prohibiting political campaign

contributions by national banks would be resolved in

favor of lenity. 18 U.S.C.A. § 610.

[10] ELECTIONS Q; 329

144k329

To prove a violation of statute prohibiting political

campaign contributions by national banks in making

postelection contributions, there must be proof of an

intent to influence the election. 18 U.S.C.A. § 610.

[11] FRAUD é: 68.10(3)

184k68. 10(3)

Statute prohibiting the making of false statements in

any matter within the jurisdiction of any federal

department or agency was applicable to oral

unswom statements made to a bank examiner even if

defendants had not initiated the investigation. 18

U.S.C.A. § 1001.

[12] INDICTMENT AND INFORMATION

GP 144.2

210k144.2

Defendants’ motions to dismiss counts of complaint

charging conspiracy to cause national bank to make

illegal campaign contributions, wherein one

defendant alleged that he was not an active member

of the conspiracy at the time of the contributions

charged and codefendant claimed undue delay in

prosecution, would be denied without prejudice. 18

U.S.C.A. § 610.

*1071 David G. Trager, US Atty., E.D.N.Y.,

Thomas R. Pattison, Edward R. Korman, Robert F.

Katzberg, Asst. US. Attys., Brooklyn, N.Y., for

the US

Orans, Elsen & Polstein, new York City, for

defendant Patrick Clifford; Gary P. Naftalis, Gary

H. Greenberg, New York City, of counsel.

Joseph W. Ryan, Jr., Mineola, N.Y., for

defendant Frank Powell.

Irving A. Cohn, Mineola, N.Y., for defendant

David J. Dowd.
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Lord, Day & Lord, New York City, for defendant

Security National Bank; Eugene F. Bannigan, John

W. Castles, III, New York City, of counsel.

MEMORANDUM AND ORDER

COSTANTINO, District Judge.

The 22 count indictment in this case arises out of

an alleged conspiracy to cause the Security National

Bank to make illegal campaign contributions from

1966--1974. 18 U.S.C. §§ 610, 659, 1001.

Defendants have made various procedural

motions. Since this court finds those motions to be

without merit, they are denied.

Defendants have also moved for dismissal of

various counts of the indictment on numerous

grounds. Among the issues raised are (1) the

constitutionality of § 610, (2) the applicability of §

610 to state elections, (3) the applicability of § 610

to judicial elections, (4) the applicability of § 610 to

post-election contributions, and (5) the applicability

of § 1001 to oral unswom statements made to a bank

examiner.

1. The Constitutionality of 18 U.S.C. § 610

Defendants argue that § 610 is an unconstitutional

burden on freedom of speech in light of the recent

Supreme Court opinion, Buckley v. Valeo, 424 US

1, 96 S.Ct. 612, 46 L.Ed.2d 659 ($75--436, Jan.

30, 1976). In that decision, the Supreme Court held

that the expenditure provisions of portions of the

Federal Election Campaign Act violated the First

Amendment.

*1072 mm Buckley v. Valeo is distinguishable

from the case at bar, however. The prohibitions of §

610 insofar as they apply to this case are specifically

directed to national banks. Since Congress has

chartered national banks it seems clear that Congress

may exercise plenary regulatory powers over such

institutions. It is concluded that § 610 insofar as it

relates to contributions is a valid exercise of this

power and does not infringe defendants’ First

Amendment rights.

Since the government has indicated at oral

argument that its proof will be directed solely to the

issue of contributions, this court need not decide
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whether the § 610 prohibition on expenditures by

national banks is unconstitutional in light of Buckley

v. Valeo.

Defendants have also argued that § 610 is

unconstitutionally vague. The standard for

determining whether a penal statute is

unconstitutionally vague was enunciated in Connally

v. Gen’l Construction Co., 269 U.S. 385, 391, 46

S.Ct. 126, 127, 70 L.Ed. 322, 328 (1925):

That the terms of a penal statute creating a new

offense must be sufficiently explicit to inform

those who are subject to it what conduct on their

part will render them liable to its penalties, is a

well-recognized requirement, consonant alike with

ordinary notions of fair play and the settled rules

of law. And a statute which either forbids or

requires the doing of an act in terms so vague that

men of common intelligence must necessarily

guess at its meaning and differ as to its

application, violates the first essential of due

process of law. (citations omitted)

[3] Having examined the statute in light of these

standards, this court concludes that § 610 is not

unconstitutionally vague.

[4] This court has given careful consideration to

defendant Dowd’s argument that the question of

constitutionality should be certified to the U.S.

Court of Appeals for the 2d Circuit pursuant to 2

U.S.C. § 437h. [FNl] A review of the language of

that section and its legislative history has convinced

this court, however, that the provisions of the

section are not applicable to the case at bar. The

Joint Explanatory Statement of the Committee on

Conference, for this section states:

FNl. 2 U.S.C. § 437h provides as follows: (a) The

Commission, the national committee of any political

party, or any individual eligible to vote in any

election for the office of President of the United

States may institute such actions in the appropriate

district court of the United States, including actions

for declaratory judgment, as may be appropriate to

construe the constitutionality of any provision of

this Act or of section 608, 610, 611, 613, 614,615,

616, or 617 of Title 18. The district court

immediately shall certify all questions of

constitutionality of this Act or of section 608, 610,

611, 613, 614, 615, 616, or 617 of Title 18 to the

United States court of appeals for the circuit
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involved, which shall hear the matter sitting en

banc.

Conference substitute

The conference substitute generally follows the

House amendment and makes it clear that these

special judicial review provisions are available

only for actions directed at determining the

constitutionality of provisions of the Act and of

provisions of title 18, United States Code, related

to the activities regulated by the Act.

1974 U.S.Code Cong. & Admin.News, p. 5664

The case at bar was not directed at determining the

constitutionality of the Act. Rather this is a criminal

action; the constitutional attack was raised by way

of motion. There is no need for the expedited review

provision of § 437h in a criminal action, since

review may be had on appeal. Declaratory

judgments regulate prospective actions; this criminal

case deals with actions already taken. Accordingly,

there is no reason for certifying the question to the

Court of Appeals.

2. The Applicability of § 610 to state elections

[5] Defendants contend that § 610 should apply

only to contributions made *1073 in connection with

federal elections and not to state elections. They cite

Ash v. Cort, 3 Cir., 496 F.2d 416, rev’d on other

grounds, 422 U.S. 66, 95 S.Ct. 2080, 45 L.Ed.2d

26 (1975) for the proposition that the definitions

contained in 18 U.S.C. § 591 limit the scope of s

610. Ash v. Cort was a civil case dealing with

corporate contributions. The prohibitions against

national banks in § 610 is different from the

prohibition against other corporations in the same

section, and the definitions in § 591 only apply

’except as otherwise specifically provided.’ The

language of § 610 applicable to the case at bar

clearly provides otherwise: ’It is unlawful for any

national bank . . to make a contribution or

expenditure in connection with any election to any

political office .’ (emphasis added). This

language is even more significant in light of the

more limited language used in the part of the section

dealing with corporations in general:

. . or for any corporation whatever, or any labor

organization to make a contribution or expenditure

in connection with any election at which

Presidential and Vice Presidential electors or a

Senator or Representative in, or a Delegate or
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Resident Commissioner to Congress are to be

voted for, or in connection with any primary

election or political convention or caucus held to

select candidates for any of the foregoing offices .

The conclusion that the part of the section relating

to national banks was meant to apply to all

elections--state as well as federal--is further

reinforced by reference to the legislative history. See

S.Rep. No. 3056, 59 Cong. lst Sess. p. 2:

The effect of this provision is to make it unlawful

for any corporation, (organized by authority of

any laws of Congress), no matter what its

character may be, to make a contribution ’in

connection with any election to any political

office’ without regard to whether the election be

national, State, county, township, or municipal.

The congress has the undoubted right thus to

restrict and regulate corporations of its own

creation.

3. The Applicability of § 610 to judicial elections

[6] In arguing that § 610 should not be applied to

contributions to judicial elections, defendants rely

on two arguments: (1) the alleged failure in the past

to prosecute for contributions to judicial elections

and (2) a perceived distinction between judicial and

political elections. These arguments are without

merit.

[7] Assuming arguendo that no prosecution has

ever been instituted for contributions to judicial

office, this court must nevertheless interpret § 610

in light of its language and purpose. Defendants’

argument apparently proceeds as follows: (1) no

prosecutions have ever been instituted for judicial

contributions, (2) there must have been occasions

when the various United States Attorneys’ offices

were aware of bank contributions to judicial

campaigns, (3) therefore, by failing to prosecute, the

government indicated its belief that judicial

campaigns were insulated from the section’s

prohibitions.

[8] Only two things need be said about this

argument. First, this court is not prepared to

speculate as to the reasons for the absence of similar

prosecutions. Second, even if this court were able to

discern the interpretation of this section by various

United States Attorneys in the past, that
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interpretation would not be binding under the

circumstances present here.

Defendants rely on Rosenthal v. Harwood, 35

N.Y.2d 469, 363 N.Y.S.2d 937, 323 N.E.2d 179

(1974) for the proposition that a distinction exists

between political and judicial campaigns. To the

extent that such a distinction is present in Rosenthal,

however, it is based on the need to insulate judicial

elections, more than any other election, from

corruption or the appearance of corruption. The

Court specifically held that ’public policy . . .

mandates that insofar as practicable both selection

for an performance *1074 in judicial office shall be

free from political manipulation.’ 363 N.Y.S.2d at

943, 323 N.E.2d at 183. It seems clear that this

rationale requires, rather than precludes, application

of § 610 to judicial elections.

In Buckley v. Valeo, supra, 424 U.S. at p. 26, 96

S.Ct. at p. 638, 46 L.Ed.2d at p. 692, the Supreme

Court recognized that the primary purpose of the

Federal Election Campaign Act was ’to limit the

actuality and appearance of corruption . . ..’ These

public policy considerations clearly mandate that the

words of the section--’any election to any political

office’--be given their plain meaning. Accordingly,

it is concluded that s 610 does apply to contributions

made to judicial campaigns.

4. Applicability of § 610 to post election

contributions

Defendant Clifford argues that Count 15 of the

indictment must be dismissed because it alleges a

contribution made after the election. Defendant

contends that to establish a violation of § 610 some

sort of ’active electioneering’ must be proved, see,

e.g., U.S. v. Boyle, 157 U.S.App.D.C. 166, 482

F.2d 755 (1973), cert. denied, 414 U.S. 1076, 94

S.Ct. 593, 38 L.Ed.2d 483 (1973). The government

has argued that the exclusion of postelection

contributions from the language of § 610 would

’create a loophole so wide that it would consume the

entire statute.’

[9][10] There appears to be merit to both

propositions; the wording of the statute, at the time

of the contribution was ambiguous. [FN2] This

court must resolve the ambiguity in favor of lenity.

Rewis v. U.S., 401 U.S. 808, 812, 91 S.Ct. 1056,

1059, 28 L.Ed.2d 493, 496 (1971); Bell v. U.S.,
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349 U.S. 81, 83, 75 S.Ct. 620, 622, 99 L.Ed. 905,

910 (1955). It is therefore concluded that to prove a

violation of s 610, under the circumstances of this

case, an intent to influence the election must be

proved. Cf. Miller v. American Tel. & Tel. Co.,

507 F.2d 759 (3d Cir. 1974); U.S. v. Lewis Food

Co., 366 F.2d 710 (9th Cir. 1966).

FN2. It is probable, although this court need not

decide the issue, that by amending the last

paragraph of § 610 in 1972, Congress has closed

any loophole that existed.

This court, however, cannot conclude as a matter

of law that the post-election contribution alleged in

Count 15 was not made for the purpose of

influencing the election. Resolution of that issue is

within the province of a jury after hearing all the

facts and circumstances surrounding the

contribution. Accordingly, the motion to dismiss

Count 15 is denied at this time.

5. The Applicability of 18 U.S.C. § 1001 to oral

unswom statements made to

a Bank Examiner

[11] Counts 21 and 22 of the indictment charge

defendant Clifford with making false statements in a

matter within the jurisdiction of the Office of the

Comptroller of the Currency in violation of 18

U.S.C. § 1001. Clifford argues that § 1001 does not

apply to oral unswom statements when the

defendant has not initiated the investigation, citing

U.S. v. Bedore, 455 F.2d 1109 (9th Cir. 1972).

The United States Court of Appeals for the Second

Circuit, however, has construed § 1001 in very

broad terms. See U.S. v. McCue, 301 F.2d 452 (2d

Cir. 1962); U.S. v. Adler, 380 F.2d 917 (2d Cir.

1967). In McCue a conviction under § 1001 was

upheld despite the fact that the investigation was not

initiated by the defendant. In Adler the court noted

that the word ’statement’ as it appears in the statute

has been interpreted to include oral statements not

under oath. 380 F.2d at 922.

The ’exculpatory--no’ cases are not applicable to

the facts of this case. Accordingly the motion to

dismiss Counts 21 and 22 is denied.

6. Powell’s Motion to Dismiss

Page 5

[12] Defendant Powell moves to dismiss Counts

3, 5, 9, 17 and 19 on the *1075 ground that, as a

matter of law, he was not an active member of the

conspiracy at the time the contributions charged in

those counts were made. This motion is denied

without prejudice. See Pinkerton v. U.S., 328 U.S.

640, 646, 66 S.Ct. 1180, 1183, 90 L.Ed. 1489,

1496 (1945). Hyde v. U.S., 225 U.S. 347, 369, 32

S.Ct.

793, 803, 56 L.Ed. 1114, 1127 (1912). 7.

Clifford’s Motion to dismiss

because of undue delay in prosecution

This court cannot decide at this time whether or

not there was prejudicial delay, for, as the brief on

behalf of Mr. Clifford states, there ’may well be

substantial’ prejudice. (emphasis added) Rather than

speculate as to whether there may or may not be

prejudice during trial this court denies the motion

without prejudice.

Accordingly, defendants’ motions to dismiss are

denied. Defendants’ motions to strike ’surplusage’

and to sever various counts of the indictment are

also denied.

So ordered.

END OF DOCUMENT
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A.C.A. § 23-34—107

ARKANSAS CODE OF 1987 ANNOTATED

TITLE 23. PUBLIC UTILITIES AND REGULATED INDUSTRIES

SUBTITLE 2. FINANCIAL INSTITUTIONS AND SECURITIES

CHAPTER 34. MISCELLANEOUS VIOLATIONS OF BANKING LAWS

Copyright © 1987-1994 by The State of Arkansas. All rights reserved.

Current through Act 70 of the 1994 Second Extraordinary Session

23-34—107 Embezzlement, misuse of funds, etc., by officer, director, etc.

(a) The following persons shall be guilty of a felony:

(1) Any officer, director, agent, or employee of any bank or trust company who:

(A) Embezzles, abstracts, or willfully misapplies any of the moneys, funds, or credits of the bank or trust

company; or V

(B) Without authority from the directors of the bank or trust company issues or puts forth any certificate of

deposit; draws any order or bill of exchange; makes any acceptance; or assigns any note, bond, draft, bill or

exchange, mortgage, judgment, or decree; or

(C) Makes any false entry in any book, report, or statement of the bank or trust company with the intent in

any case to injure or defraud the bank or trust company, or any company, body politic or corporate, or any

individual person or to deceive any officer of the bank or trust company, or the Bank Commissioner, or any

agent or examiner appointed to examine the affairs of the bank or trust company, or the State Banking Board;

(2) Every receiver or liquidating agent of a bank or trust company who, with like intent to defraud or injure,

shall embezzle, abstract, purloin, or willfully misapply any of the moneys, funds, or assets of his trust;

(3) Every agent, attorney, employee, or assistant of any receiver or liquidating agent of any bank or trust

company who, with like intent to defraud or injure, shall embezzle, abstract, purloin, or willfully misapply any of

the moneys, funds, or assets of the trust of the receiver or liquidating agent; and

(4) Every person who, with like intent, shall aid or abet any officer, director, receiver, liquidating agent,

employee, agent, attorney, or receiver in any violation of this section.

(b) Upon conviction, the person shall be fined in any sum not more than five thousand dollars ($5,000) or shall

be imprisoned in the Arkansas penitentiary for not more than five (5) years, or both.

History. Acts 1933, No. 60, § 10; Pope’s Dig., § 693; A.S.A. 1947, § 67-706.

CASE NOTES

Cited: Donaghey v. Wasson, 190 Ark. 1123, 82

S.W.2d 856 (1935).

A.C.A. §23-34-107

AR ST § 23-34-107
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UNITED STATES of America, Appellee,

v.

Alexander J. BARKET, Appellant.

Alexander J. BARKET, Petitioner,

v.

The Honorable John W. OLIVER, United States

District Judge, and United States

of America, Respondents.

Nos. 75--1568, 75--1569.

United States Court of Appeals,

Eighth Circuit.

Submitted Nov. 14, 1975.

Decided Dec. 9, 1975.

Rehearing and Rehearing En Banc

Denied Feb. 9, 1976.

Rehearing Denied in No. 1568

Order denying motion to dismiss affirmed;

petition for writ of mandamus denied.

Stephenson, Circuit Judge, filed a concurring and

dissenting opinion.

[1] CRIMINAL LAW é): 1023(8)

110k1023(8)

Ordinarily, absent compelling reasons, an

interlocutory order, such as an order denying a

motion to dismiss an indictment, is nonappealable;

but where the appellant in good faith contends that

another trial is barred by former jeopardy, the

general rule does not apply, and the denial of the

motion to dismiss is deemed appealable as a

collateral order, within the "Cohen" doctrine. 28

U.S.C.A. § 1291.

[2] CRIMINAL LAW é: 1023(3)

110k1023(3)

An appealable collateral order (1) must be a final

determination of a claim of right separable from,

and collateral to, rights asserted in the action, (2)

must be too important to be denied review, in the

sense that it presents a serious and unsettled

question, and (3) its review cannot, in the nature of

the question that it presents, await final judgment

because when that time comes it will be too late

effectively to review the order and rights conferred

will have been lost, probably irreparably. 28

U.S.C.A. § 1291.
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[3] CRIMINAL LAW («b 1023(8)

110k1023(8)

Since order denying motion to dismiss was trial

court’s final determination of defendant’s double

jeopardy claim, since it was separable from the

merits of the case, since, being a question of

constitutional right, it was too important to be

denied review, and since review of the claim could

not await final judgment for the reason that

defendant would lose his claimed right to be free

from a second trial, the order was appealable. 28

U.S.C.A. § 1291.

[4] DOUBLE JEOPARDY Q: 6

135Hk6

Formerly 110k161

Double jeopardy prohibition is meant to spare a

once jeopardized defendant not only a subsequent

conviction but also a subsequent trial.

[5] DOUBLE JEOPARDY Q: 136

135Hk136

Formerly 110k196

Two statutes charge the same offense, for double

jeopardy purposes, if the violation of each statute is

proved by the same evidence.

[6] BANKS AND BANKING «a: 256(3)

52k256(3)

Conviction of a bank officer under statute pertaining

to the misapplication of national bank funds requires

proof that the officer wilfully misapplied funds for

the benefit of himself or another person, for the

purpose of defrauding or injuring the bank; in

contrast, a conviction under statute pertaining to

political contributions by a national bank requires

proof that the defendant consented to the

contribution or expenditure of the bank’s funds in

connection with an election, and no purpose to

defraud or injure the bank is required. 18 U.S.C.A.

§§ 610, 656.

[7] BANKS AND BANKING (b 256(3)

52k256(3)

Statute pertaining to the willful misapplication of

national bank funds is meant to protect the funds of

banks with a federal relationship, whereas statute

pertaining to political contributions by national

banks has for one of its purposes the protection of

the electoral process from the influence of corporate

and union funds. 18 U.S.C.A. §§ 610, 656.
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[8] DOUBLE JEOPARDY (b 139.1

135Hkl39.1

Formerly 110k196

National bank officer’s acquittal on indictment’s

second count, charging a violation of willful

misapplication statute, did not bar prosecution of

him on first count, charging a violation of political

contribution statute, since violations of the two

statutes must be proved by different evidence and

the two counts therefore charged different offenses.

18 U.S.C.A. §§ 610, 656.

[9] INDICTMENT AND INFORMATION

w 189(1)

210k189(1)

One offense is a lesser included offense of another

only if, in order to commit the greater offense, it is

necessary to commit the lesser.

[10] INDICTMENT AND INFORMATION

é: 19l(.5)

210k191(.5)

Formerly 210k191

Violation of statute pertaining to political

contributions by national banks is not a lesser

included offense of a violation of statute pertaining

to the willful misapplication of funds by a national

bank officer. l8 U.S.C.A. §§ 610, 656.

[11] DOUBLE JEOPARDY Q: l

135Hk1

Formerly 110k161

Where an issue of ultimate fact has been determined

by a final judgment in a criminal case, to relitigate

the issue in a subsequent trial for a different offense

would violate the double jeopardy prohibition.

[12] JUDGMENT (or; 951(1)

228k951(1)

Defendant has the burden, in any "Ashe v.

Swenson" case, of showing that the verdict or

findings of the court in prior case necessarily

foreclosed an issue essential to the subsequent

prosecution.

[13] JUDGMENT 4»: 751

228K751

Despite defendant’s claim, predicated on the

collateral estoppel principle of "Ashe v. Swenson,"

that the trial judge, in commenting on the weight of

the Government’s evidence at the time defendant

was acquitted on indictment’s second count, decided

Page 2

certain factual issues in defendant’s favor which

were crucial to a prosecution on the indictment’s

remaining first count, an examination of the record

established that none of the statements

unambiguously foreclosed issues essential to the first

count.

*183 Thomas C. Walsh, St. Louis, Mo., for

appellant.

Anthony Nugent, U.S. Asst. Atty., Kansas City,

Mo., for appellee.

Before MATTHES, Senior Circuit Judge, LAY

and STEPHENSON, Circuit Judges.

MATTHES, Senior Circuit Judge.

Alexander J. Barket has appealed from the order

of the district court[FN*] denying his motion to

dismiss Count I of a two-count indictment (our

Appeal No. 75-—1568). Alternatively, Barket filed a

petition for writ of mandamus in this court (No. 75-

-1569) to compel the district court to dismiss Count

I and discharge appellant. The appeal and petition

for mandamus have been consolidated for briefing,

argument, and opinion.

FN* The Honorable John W. Oliver.

Count I of the indictment charged that appellant,

an officer of Civic Plaza National Bank, Kansas

City, Missouri, consented to the expenditure of the

bank’s moneys in connection with the 1968

presidential election, in violation of 18 U.S.C. s

610.[FN1]

FN1. In pertinent part 5 610 provides: It is unlawful

for any national bank, * * * to make a contribution

or expenditure in connection with any election to

any political office, or in connection with any

primary election or political convention or caucus

held to select candidates for any political office, * *

* (A)nd every officer or director of any

corporation, or officer of any labor organization,

who consents to any contribution or expenditure by

the corporation or labor organization, as the case

may be, * * * shall be fined not more than $1,000

or imprisoned not more than one year, or both; and

if the violation was willful, shall be fined not more

than $10,000 or imprisoned not more than two

years, or both.
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Before proceeding to an examination of the merits

of the issues presented, a resume of the history of

this case in the district court will serve to explain

why this litigation is before us.

The two—count indictment was filed on May 9,

1974.[FN2] Count I charged that appellant *184

violated 18 U.S.C. s 610 by consenting to the

contribution of $7,500 of Civic Plaza’s money in

connection with the 1968 election for presidential

and vice presidential electors. Count 11 charged that,

in violation of 18 U.S.C. s 656, appellant

knowingly and without authorization misapplied

$9,144 of the bank’s funds by paying the money to

Rudolph Zatezalo, for the purpose of making an

unlawful political contribution.[FN3]

FN2. The original indictment in this action was

filed on October 11, 1973. The first two counts

charged appellant and the bank with the violations

alleged here. The third count charged appellant with

violating 18 U.S.C. s 1005. This indictment was

dismissed on appellant’s motion on November 23,

1973. The present indictment was subsequently

filed, naming appellant alone as defendant. A

separate information against the bank was also filed,

but was dismissed by the trial court.

FN3. In pertinent part 5 656 provides: Whoever,

being an officer, director, * * * or connected in any

capacity with any Federal Reserve bank, member

bank, national bank or insured bank, * * *

embezzeles, abstracts, purloins or willfully

misapplies any of the moneys, funds or credits of

such bank or any moneys, funds, assets or

securities intrusted to the custody or care of such

bank, * * * shall be fined not more than $5,000 or

imprisoned not more than five years, or both * * *.

Both counts were based on the same transactions:

an alleged payment of $9,144 from the bank to

Zatezalo, as a bonus salary, and a contribution by

Zatezalo of $7,500 to the presidential campaign of

then Vice President Hubert Humphrey. [FN4] The

govemment’s theory is that appellant approved this

payment to Zatezalo, without proper authorization,

and so violated both s 656, by misapplying the

bank’s funds, and s 610 by consenting to an

expenditure of bank funds for a presidential

election.

FN4. The difference between the amount
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purportedly paid to Zatezalo ($9,144) and the

amount of the alleged contribution ($7,500)

apparently represented Zatezalo’s increased income

tax liability resulting from his receipt of the ’bonus.’

At a conference on January 28, 1975, the court

ordered that the two counts be tried separately. It is

unclear at whose instance this order was

made.[FN5]

FN5. The court’s memorandum of this conference

reads: ’The government elected to try the s 656

counts in the two cases.’ The government asserts

that the court compelled it to sever the counts for

trial, on motion of appellant.

In any event, after waiver of a jury trial, the case

proceeded on Count II alone, the s 656

misapplication charge. At the close of the evidence,

the trial judge granted appellant’s motion for

judgment of acquittal. In granting the motion, he

discussed at length the strength of the govemment’s

evidence. Particularly, he said:

The greatest difficulty, it seems to me, is proof

and evidence to support any sort of finding that

whatever the defendant may have done, he did for

the purpose as alleged by the government ’to

injure and defraud his bank’ * * *.

It is my judgment, and I find, that there was an

equal failure of proof on the part of the

government that the purpose of the defendant’s

action was the making of an ’illegal’ political

contribution.

The court then entered a ’not guilty’ verdict.

Count I of the indictment, the s 610 charge,

remained pending. Thereafter, appellant moved to

dismiss this count on several grounds. He asserted

first that to try him on Count I would violate the

fifth arnendment’s proscription of double jeopardy,

because the offense charged in Count I is identical to

the offense charged in Count II. In his motion to

dismiss appellant relied in part at least on Ashe v.

Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d

469 (1970) to support this double jeopardy

claim.[FN6] He asserted also that Count I fails to

state an offense, and that s 610 is unconstitutional.

FN6. On appeal, appellant has receded from any

claim that Ashe v. Swenson involves pure double

jeopardy. He recognizes that Ashe dealt with

collateral estoppel, and incorporated that doctrine
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into the double jeopardy clause of the fifth

amendment.

The court denied appellant’s motion to dismiss

Count I and this appeal followed. *185 In denying

the motion, the judge filed a written memorandum

and order in which he stated inter alia:

In connection with the Section 656 charge

contained in Count II of the indictment, the

government was obligated to establish beyond

reasonable doubt that the defendant, with intent to

injure and defraud the bank of which he was an

officer and director, willfully and knowingly

misapplied $9,144.00 for the purpose of making

an unlawful political contribution. The Section

610 charge alleged in Count I does not require

proof of any factual data essential to a Section 656

conviction under Count II. The charge in Count I

requires that the government prove beyond

reasonable doubt that the defendant ’consented’ to

a $7,500 contribution made by the bank in

violation of Section 610. That is an entirely

different charge than Count II which alleged that

the defendant had made an unidentified unlawful

political contribution with money which he had

converted from funds formerly owned by the

bank.

Initially, we consider the question whether the

order complained of is a ’final decision’ appealable

under 28 U.S.C. s 1291.

The parties disagree on this vital question. The

appellant relies on Cohen v. Beneficial Industrial

Loan Corp., 337 US 541, 69 S.Ct. 1221, 93

L.Ed. 1528 (1949), and cases cited below from

four courts of appeals in support of his contention

that even though the order denying the motion to

dismiss is collateral in nature, it should be treated as

final and appealable. The government argues that the

order does not fall within the ambit of the Cohen

doctrine and submits that the four cases relied upon

by the appellant the distinguishable. The

government argues also that the double jeopardy and

collateral estoppel issues can be determined after

another trial and entry of a final judgment under 28

U.S.C. s 1291.

[1] Ordinarily, absent compelling reasons, an

interlocutory order, such as an order denying a

motion to dismiss an indictment, is non-appealable.

Cohen v. Beneficial Industrial Loan Corp., supra;
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Snodgrass v. United States, 326 F.2d 409 (8th Cir.

1964). However, where, as here, the appellant in

good faith contends that another trial is barred by

former jeopardy, this general rule does not apply.

Rather, denial of the motion to dismiss is deemed

appealable as a collateral order, within the doctrine

of Cohen v. Beneficial Industrial Loan Corp., supra.

United States v. DeSilvio, 520 F.2d 247 (3d Cir.

1975); United States v. Beckerman, 516 F.2d 905

(2d Cir. 1975); United States v. Lansdown, 460

F.2d 164 (4th Cir. 1972); see also Thomas v.

Beasley, 491 F.2d 507 (6th Cir. 1974); contra,

United States v. Bailey, 512 F.2d 833 (5th Cir.

1975).[FN7]

FN7. We agree with the government that the factual

contexts of the cases relied upon by appellant are

dissimilar from the circumstances here. But central

to all of the cases was a double jeopardy plea and,

more importantly, whether that issue could be tested

and determined on an appeal from an interlocutory

judgment such as an appeal from a denial of a

motion to dismiss.

[2] The denial of the motion to dismiss in this case

has all the characteristics of a collateral order. These

characteritics are enumerated by Professor Moore:

(1) (T)he order must be a final determination of a

claim of right ’separable from, and collateral to,’

rights asserted in the action;

(2) it must be ’too important to be denied review,’

in the sense that it ’presents a serious and

unsettled question’; and

(3) its review cannot, in the nature of the question

that it presents, await final judgment because

’when that time comes, it will be too late

effectively to review the * * * order and rights

conferred * * * will have been lost, probably

irreparably.’

*186 9 J. Moore, Federal Practice P110.10, quoted

in Roach v. Churchman, 457 F.2d 1101 (8th Cir.

1972).

[3] The order denying the motion to dismiss here

is the trial court’s final determination of appellant’s

double jeopardy claim. It is separable from the

merits of the case. See United States v. Lansdown,

supra, 460 F.2d at 171. As a question of

constitutional right, it is too important to be denied

review. Id.

[4] Most importantly, review of the double
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jeopardy claim cannot await final judgment. The

double jeopardy prohibition is meant to spare a

once-jeopardized defendant not only a subsequent

conviction, but also a subsequent trial. It is designed

to prevent the government from ’subjected (a

defendant) to embarrassment, expense and orderal

and compelling him to live in a continuing state of

anxiety and insecurity, as well as enhancing the

possibility that even though innocent he may be

found guilty.’ Green v. United States, 355 U.S.

184, 187--88, 78 S.Ct. 221, 223, 2 L.Ed.2d 199

(1957); Accord United States v. Lansdown, supra,

460 F.2d at 171; United States v. Brown, 481 F.2d

1035, 1041 (8th Cir. 1973); see also Ashe v.

Swenson, 397 U.S. 436, 90 S.Ct. 1189, 25 L.Ed.2d

469 (1970).

If this appeal is not heard now, appellant will lose

his claimed right to be free from a second

- trial.[FN8] Review thus cannot await final

judgment. We hold that the order is appealable, and

in so holding, we emphasize that our conclusion is

limited to double jeopardy cases.

FN8. It makes no difference for appealability

purposes, of course, whether appellant wins or

loses on the merits. See, e.g., United States v.

DeSilvio, supra (finding that order similar to the

one here is appealable, and holding for appellee on

merits).

Also, the other grounds for dismissal of the

indictment advanced by appellant (failure to charge

an offense and the unconstitutionality of s 610) can

be heard, if necessary, on appeal from final

judgment in the event there is another trial and

conviction. Accordingly, we do not consider them

now. We limit our consideration to appellant’s

double jeopardy and collateral estoppel claims.

And because we find the order appealable, we

need not consider whether mandamus is appropriate.

Appellant in fact makes two separate double

jeopardy arguments. First, he contends that the s

610 violation charged in Count I and the s 656

violation charged in Count II are the ’same offense,’

so that his acquittal for the latter bars prosecution

for the former. Secondly, he argues that the second

prosecution is barred by the ’collateral estoppel’ rule

of Ashe v. Swenson, 397 U.S. 436, 90 S.Ct. 1189,

25 L.Ed.2d 469 (1970). We consider each argument
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in turn.

[5] Two statutes charge the same offense, for

double jeopardy purposes, if the violation of each

statute is proved by the same evidence. Blockburger

v. United States, 284 U.S. 299, 52 S.Ct. 40, 76

L.Ed. 520 (1932); Kistner v. United States, 332

F.2d 978, 980 (8th Cir. 1964).

[6] Conviction of a bank officer under 18 U.S.C.

s 656 requires proof that the officer wilfully

misapplied funds for the benefit of himself or

another person, for the purpose of defrauding or

injuring the bank. This purpose to defraud or injure

the bank is an important element of a s 656 offense.

See United States v. Giordano, 489 F.2d 327, 330

(2d Cir. 1973).

Conviction under s 610, in contrast, requires

proof that the defendant consented to, the

contribution or expenditure of the bank’s funds in

connection with an election. No purpose to defraud

or injure the bank is required.

[7] There is a fundamental difference in purpose

between the two statutes. The misapplication

statute, s 656, is meant to protect the funds of banks

with a federal relationship. ’(C)ourts have generally

held that the gist of the offense of willful

misapplication is the conversion of funds of a

federally insured *187 bank by one connected in

some capacity with the bank either to his own use or

to the use of a third person, with the intent to injure

or defraud the bank.’ United States v. Wilson, 500

F.2d 715, 720 (5th Cir. 1974). The political

contribution statute, s 610, in contrast, has for one

of its purposes the protection of the electoral process

from the influence of corporate and union funds. See

United States v. Auto Workers, 352 U.S. 567, 77

S.Ct. 529, 1 L.Ed.2d 563 (1952).

[8] Because of these different purposes, the two

offenses contain different elements. As noted, s 656

requires a purpose to injure or defraud the bank; 3

610 requires consent to a political contribution.

Violations of the two statutes must be proved by

different evidence. Therefore, the two counts here

charge different offenses.[FN9] See United States v.

Blockburger, supra.

FN9. Appellant makes much of the government’s

assertion that it will introduce at trial on Count I the
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same evidence used at the trial of Count II. The

question before us is not, however, what evidence

is to be used at trial. Rather, the question is what

evidence is required to convict under the two

statutes.

Appellant in reality is arguing not that the

offenses are identical, but that the s 610 violation is

a lesser included offense of the s 656 violation.

[9][10] One offense is a lesser included offense of

another only if, in order to commit the greater

offense, it is necessary to commit the lesser. See

United States v. Eisenberg, 469 F.2d 156, 162 (8th

Cir. 1972), cert. denied, 410 U.S. 992, 93 S.Ct.

1515, 36 L.Ed.2d 190 (1973). Manifestly, there are

many ways to misapply funds, in Violation of s 656,

without consenting to a political contribution in

violation of s 610. It is thus possible to commit the

greater offense without committing the lesser, and

the lesser included offense doctrine is inapplicable.

The two counts, then, do not charge the same

offense. Nor is the offense charged in Count I a

lesser included offense of the offense charged in

Count II. This aspect of the double jeopardy

prohibition is thus inapplicable, and appellant’s

point is without merit.

[11] Appellant’s second argument is based, not on

pure double jeopardy, but on the ’collateral

estoppel’ principle of Ashe v. Swenson, 397 U.S.

436, 90 S.Ct. 1189, 25 L.Ed.2d 469 (1970). The

Supreme Court there held that, where an issue of

ultimate fact has been determined by a final

judgment in a criminal case, to relitigate the issue in

a subsequent trial for a different offense violates the

double jeopardy prohibition. Appellant contends that

the trial judge, in commenting on the weight of the

government’s evidence, decided certain factual

issues in appellant’s favor which would be crucial to

a prosecution on Count I.

The statement referred to were made from the

bench at the close of the evidence at the trial on

Count II.[FN10] They lack the clarity which could

be found in written findings of fact. It is therefore

difficult to determine what factual issues the trial

judge intended to resolve by the statements.

FN10. Appellant did not request formal findings of

fact, and none were made. See Fed.R.Crim.P.
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23(c). The ’findings’ referred to here were oral

comments made in the disposition of the motion for

judgment of acquittal. Because none forecloses an

issue essential to Count I, it is not necessary to

consider whether ’findings’ of this kind can bring

the Ashe v. Swenson rule into play.

As shown above, in ruling on the motion to

dismiss which is now before us, the trial judge

found that his disposition of Count II had not

foreclosed any issues essential to the trial of Count

I. We are not bound by this finding. Rather, we

must make our own examination of the record, to

see what factual issues were resolved in connection

with the motion for judgment of acquittal, and

which of these issues, if any, would be material to a

s 610 prosecution. We note first that the one issue

on which the trial court *188 unquestionably found

a failure of proof is not essential to a s 610

proceeding. The court ruled that the government had

failed to prove that appellant acted for the purpose

of injuring and defrauding his bank. As observed,

this is not an element of the s 610 offense, so that

this finding does not preclude conviction under that

statute.

Appellant relies on certain other ’findings’ of the

trial court to support his Ashe v. Swenson claim. He

points, first, to the trial court’s assertion that the

evidence did not support a finding that appellant

acted ’wilfully.’ It is not at all clear what the trial

judge meant by his use of the word ’wilful.’ He

might have meant to say that appellant did not act

for the specific purpose of violating s 656, or to

assert again that appellant did not act to injure the

bank. If so, this ’finding’ of lack of wilfulness is

irrelevant to the s 610 charge.

Similarly, the court found that ’there was an equal

failure of proof on the part of the government that

the purpose of the defendant’s action was the

making of an ’illegal’ political contribution.’ This

comment was made in the midst of a discussion of

the requirement that a s 656 misapplication

necessarily involve a conversion. The court

emphasized the word ’illegal.’ It might well have

meant to say, not that the government failed to

prove the political contribution, but that it failed to

prove that the contribution resulted from an

unauthorized, i.e., ’illegal,’ conversion of bank

funds. Conviction under s 610 does not require that

the contribution of bank funds be unauthorized. If
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the sentence quoted is given this meaning,

prosecution under s 610 remains possible.

Appellant asserts, finally, that the court found that

the government failed to prove that appellant was

’tied’ to the contribution in question. The record

shows that the court did not in fact so find.

Although it indicated that there was ’some

difficulty’ in tying the alleged contribution to

appellant in light of certain documentary evidence, it

did not expressly rule on the question. In the

absence of a clearer declaration by the trial judge,

we cannot say that the issue of appellant’s

participation in the contribution was resolved.

[12][13] In any Ashe v. Swenson case, the burden

is on the defendant to show that the verdict or the

findings of the court in the prior case necessarily

foreclosed an issue essential to the subsequent

prosecution. See United States v. Gugliaro, 501

F.2d 68, 70 (2d Cir. 1974). Appellant has not

sustained this burden here. None of the statements

referred to by appellant unambiguously forecloses

issues essential to Count I.

Appellant has thus not shown that the prosecution

of Count I is barred by the trial court’s disposition

of Count II, either under traditional double jeopardy

standards or under the rule of Ashe v. Swenson. The

trial court therefore did not err in denying the

motion to dismiss.

The government has indicated that it will present

at the trial of Count I the same evidence it produced

at the trial of Count II. We assume that the trial

court will provide both parties the opportunity to

present additional evidence if they choose to do so.

The petition for writ of mandamus is denied. The

order of the district court denying appellant’s

motion to dismiss is affirmed.

STEPHENSON, Circuit Judge (concurring and

dissenting).

Assuming arguendo that the order of the district

court denying appellant’s motion to dismiss Count I

is an appealable order I concur with parts 11 and III

of the majority opinion.

However, I respectfully dissent from part I of the

majority opinion because it is my view that the order
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denying dismissal of Count I is not a final decision

appealable under 28 U.S.C. s 1291. I am in accord

with the views expressed in United States v. Bailey,

512 F.2d 833 (5th Cir. 1975). Cf. United States v.

Nixon, 418 US. 683, 690-—92, 94 S.Ct. 3090, 41

L.Ed.2d 1039 (1974).

I would deny the petition for writ of mandamus

for the reason that exceptional *189 circumstances

justifying invocation of this extraordinary remedy

do not exist. Will v. United States, 389 US. 90,

95, 88 S.Ct. 269, 19 L.Ed.2d 305 (1967).

END OF DOCUMENT
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2 U.S.C.A. §437g

UNITED STATES CODE ANNOTATED

TITLE 2. THE CONGRESS

CHAPTER 14--FEDERAL ELECTION CAMPAIGNS

SUBCHAPTER I--DISCLOSURE OF FEDERAL CAMPAIGN FUNDS

Copr. © West 1995. All rights reserved.

Current through P.L. 104—8, approved 4-17-95

§ 437g. Enforcement

(a) Administrative and judicial practice and procedure

(1) Any person who believes a violation of this Act or of chapter 95 or chapter 96 of Title 26 has occurred, may

file a complaint with the Commission. Such complaint shall be in writing, signed and sworn to by the person

filing such complaint, shall be notarized, and shall be made under penalty of perjury and subject to the provisions

‘of section 1001 of Title 18. Within 5 days after receipt of a complaint, the Commission shall notify, in writing,

any person alleged in the complaint to have committed such a Violation. Before the Commission conducts any

vote on the complaint, other than a vote to dismiss, any person so notified shall have the opportunity to

demonstrate, in writing, to the Commission within 15 days after notification that no action should be taken against

such person on the basis of the complaint. The Commission may not conduct any investigation or take any other

action under this section solely on the basis of a complaint of a person whose identity is not disclosed to the

Commission.

(2) If the Commission, upon receiving a complaint under paragraph (1) or on the basis of information

ascertained in the normal course of carrying out its supervisory responsibilities, determines, by an affirmative

vote of 4 of its members, that it has reason to believe that a person has committed, or is about to commit, a

violation of this Act or chapter 95 or chapter 96 of Title 26, the Commission shall, through its chairman or vice

chairman, notify the person of the alleged violation. Such notification shall set forth the factual basis for such

alleged violation. The Commission shall make an investigation of such alleged violation, which may include a

field investigation or audit, in accordance with the provisions of this section.

(3) The general counsel of the Commission shall notify the respondent of any recommendation to the

Commission by the general counsel to proceed to a vote on probable cause pursuant to paragraph (4) (A) (i).

With such notification, the general counsel shall include a brief stating the position of the general counsel on the

legal and factual issues of the case. Within 15 days of receipt of such brief, respondent may submit a brief stating

the position of such respondent on the legal and factual issues of the case, and replying to the brief of general

counsel. Such briefs shall be filed with the Secretary of the Commission and shall be considered by the

Commission before proceeding under paragraph (4).

(4) (A) (i) Except as provided in clause (ii), if the Commission determines, by an affirmative vote of 4 of its

members, that there is probable cause to believe that any person has committed, or is about to commit, a violation

of this Act or of chapter 95 or chapter 96 of Title 26, the Commission shall attempt, for a period of at least 30

days, to correct or prevent such violation by informal methods of conference, conciliation, and persuasion, and to

enter into a conciliation agreement with any person involved. Such attempt by the Commission to correct or

prevent such violation may continue for a period of not more than 90 days. The Commission may not enter into a

conciliation agreement under this clause except pursuant to an affirmative vote of 4 of its members. A

conciliation agreement, unless violated, is a complete bar to any further action by the Commission, including the

bringing of a civil proceeding under paragraph (6) (A).

(ii) If any determination of the Commission under clause (i) occurs during the 45-day period immediately

preceding any election, then the Commission shall attempt, for a period of at least 15 days, to correct or prevent
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the violation involved by the methods specified in clause (i).

(B) (i) No action by the Commission or any person, and no information derived, in connection with any

conciliation attempt by the Commission under subparagraph (A) may be made public by the Commission without

the written consent of the respondent and the Commission.

(ii) If a conciliation agreement is agreed upon by the Commission and the respondent, the Commission shall

make public any conciliation agreement signed by both the Commission and the respondent. If the Commission

makes a determination that a person has not violated this Act or chapter 95 or chapter 96 of Title 26, the

Commission shall make public such determination.

(5) (A) If the Commission believes that a violation of this Act or of chapter 95 or chapter 96 of Title 26 has

been committed, a conciliation agreement entered into by the Commission under paragraph (4) (A) may include a

requirement that the person involved in such conciliation agreement shall pay a civil penalty which does not

exceed the greater of $5,000 or an amount equal to any contribution or expenditure involved in such violation.

(B) If the Commission believes that a knowing and willful violation of this Act or of chapter 95 or chapter 96 of

Title 26 has been committed, a conciliation agreement entered into by the Commission under paragraph (4) (A)

may require that the person involved in such conciliation agreement shall pay a civil penalty which does not

exceed the greater of $10,000 or an amount equal to 200 percent of any contribution or expenditure involved in

such violation.

(C) If the Commission by an affirmative vote of 4 of its members, determines that there is probable cause to

believe that a knowing and willful violation of this Act which is subject to subsection ((1) of this section, or a

knowing and willful violation of chapter 95 or chapter 96 of Title 26, has occurred or is about to occur, it may

refer such apparent violation to the Attorney General of the United States without regard to any limitations set

forth in paragraph (4) (A).

(D) In any case in which a person has entered into a conciliation agreement with the Commission under

paragraph (4) (A), the Commission may institute a civil action for relief under paragraph (6) (A) if it believes that

the person has violated any provision of such conciliation agreement. For the Commission to obtain relief in any

civil action, the Commission need only establish that the person has violated, in whole or in part, any requirement

of such conciliation agreement.

(6) (A) If the Commission is unable to correct or prevent any violation of this Act or of chapter 95 or chapter

96 of Title 26, by the methods specified in paragraph (4) (A), the Commission may, upon an affirmative vote of 4

of its members, institute a civil action for relief, including a permanent or temporary injunction, restraining order,

or any other appropriate order (including an order for a civil penalty which does not exceed the greater of $5,000

or an amount equal to any contribution or expenditure involved in such violation) in the district court of the

United States for the district in which the person against whom such action is brought is found, resides, or

transacts business.

(B) In any civil action instituted by the Commission under subparagraph (A), the court may grant a permanent

or temporary injunction, restraining order, or other order, including a civil penalty which does not exceed the

greater of $5,000 or an amount equal to any contribution or expenditure involved in such violation, upon a proper

showing that the person involved has committed, or is about to commit (if the relief sought is a permanent or

temporary injunction or a restraining order), a violation of this Act or chapter 95 or chapter 96 of Title 26.

(C) In any civil action for relief instituted by the Commission under subparagraph (A), if the court determines

that the Commission has established that the person involved in such civil action has committed a knowing and

willful violation of this Act or of chapter 95 or chapter 96 of Title 26, the court may impose a civil penalty which

does not exceed the greater of $10,000 or an amount equal to 200 percent of any contribution or expenditure

involved in such violation.
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(7) In any action brought under paragraph (5) or (6), subpenas for witnesses who are required to attend a United

States district court may run into any other district.

(8) (A) Any party aggrieved by an order of the Commission dismissing a complaint filed by such party under

paragraph (1), or by a failure of the Commission to act on such complaint during the 120-day period beginning on

the date the complaint is filed, may file a petition with the United States District Court for the District of

Columbia.

(B) Any petition under subparagraph (A) shall be filed, in the case of a dismissal of a complaint by the

Commission, within 60 days after the date of the dismissal.

(C) In any proceeding under this paragraph the court may declare that the dismissal of the complaint or the

failure to act is contrary to law, and may direct the Commission to conform with such declaration within 30 days,

failing which the complainant may bring, in the name of such complainant, a civil action to remedy the violation

involved in the original complaint.

(9) Any judgment of a district court under this subsection may be appealed to the court of appeals, and the

judgment of the court of appeals affirming or setting aside, in whole or in part, any such order of the district court

shall be final, subject to review by the Supreme Court of the United States upon certiorari or certification as

provided in section 1254 of Title 28.

(10) Repealed. Pub.L. 98-620, Title IV, § 402(1)(A), Nov. 8, 1984, 98 Stat. 3357.

(11) If the Commission determines after an investigation that any person has violated an order of the court

entered in a proceeding brought under paragraph (6), it may petition the court for an order to hold such person in

civil contempt, but if it believes the violation to be knowing and willful it may petition the court for an order to

hold such person in criminal contempt.

(12) (A) Any notification or investigation made under this section shall not be made public by the Commission

or by any person without the written consent of the person receiving such notification or the person with respect

to whom such investigation is made.

(B) Any member or employee of the Commission, or any other person, who violates the provisions of

subparagraph (A) shall be fined not more than $2,000. Any such member, employee, or other person who

knowingly and willfully violates the provisions of subparagraph (A) shall be fined not more than $5,000.

(b) Notice to persons not filing required reports prior to institution of enforcement action; publication of identity

of persons and unfiled reports

Before taking any action under subsection (a) of this section against any person who has failed to file a report

required under section 434(a) (2) (A) (iii) of this title for the calendar quarter immediately preceding the election

involved, or in accordance with section 434(a) (2) (A) (i) of this title, the Commission shall notify the person of

such failure to file the required reports. If a satisfactory response is not received within 4 business days after the

date of notification, the Commission shall, pursuant to section 438(a) (7) of this title, publish before the election

the name of the person and the report or reports such person has failed to file.

(0) Reports by Attorney General of apparent violations

Whenever the Commission refers an apparent violation to the Attorney General, the Attorney General shall

report to the Commission any action taken by the Attorney General regarding the apparent violation. Each report

shall be transmitted within 60 days after the date the Commission refers an apparent violation, and every 30 days

thereafter until the final disposition of the apparent violation.
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(d) Penalties; defenses; mitigation of offenses

(1) (A) Any person who knowingly and willfully commits a violation of any provision of this Act which

involves the making, receiving, or reporting of any contribution or expenditure aggregating $2,000 or more

during a calendar year shall be fined, or imprisoned for not more than one year, or both. The amount of this fine

shall not exceed the greater of $25,000 or 300 percent of any contribution or expenditure involved in such

violation.

(B) In the case of a knowing and willful violation of section 441b(b)(3) of this title, the penalties set forth in

this subsection shall apply to a violation involving an amount aggregating $250 or more during a calendar year.

Such violation of section 441b(b)(3) of this title may incorporate a violation of section 441c(b), 441f, or 441g of

this title.

(C) In the case of a knowing and willful violation of section 441h of this title, the penalties set forth in this

subsection shall apply without regard to whether the making, receiving, or reporting of a contribution or

expenditure of $1,000 or more is involved.

(2) In any criminal action brought for a violation of any provision of this Act or of chapter 95 or chapter 96 of

Title 26, any defendant may evidence their lack of knowledge or intent to commit the alleged violation by

introducing as evidence a conciliation agreement entered into between the defendant and the Commission under

subsection (a) (4) (A) of this section which specifically deals with the act or failure to act constituting such

violation and which is still in effect.

(3) In any criminal action brought for a violation of any provision of this Act or of chapter 95 or chapter 96 of

Title 26, the court before which such action is brought shall take into account, in weighing the seriousness of the

violation and in considering the appropriateness of the penalty to be imposed if the defendant is found guilty,

whether--

(A) the specific act or failure to act which constitutes the violation for which the action was brought is the

subject of a conciliation agreement entered into between the defendant and the Commission under subparagraph

(a) (4) (A);

(B) the conciliation agreement is in effect; and

(C) the defendant is, with respect to the violation involved, in compliance with the conciliation agreement.

CREDIT(S)

1985 Main Volume

(Pub.L. 92-225, Title 111, § 309, formerly § 314, as added Pub.L. 93-443, Title 11, § 208(a), Oct. 15, 1974, 88

Stat. 1284, renumbered § 313 and amended Pub.L. 94-283, Title I, §§ 105, 109, May 11, 1976, 90 Stat. 481,

483, renumbered § 309 and amended Pub.L. 96-187, Title I, §§ 105(4), 108, Jan. 8, 1980, 93 Stat. 1354, 1358;

Pub.L. 98-620, Title IV, §402(1)(A), Nov. 8, 1984, 98 Stat. 3357.)

< General Materials (GM) - References, Annotations, or Tables >

HISTORICAL AND STATUTORY NOTES

References in Text

This Act, referred to in subsecs. (a) and (d), means the Federal Election Campaign Act of 1971, as amended, as

defined by section 431 of this title.
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Prior Provisions

Provisions similar to those comprising subsec. (a) of this section were contained in section 308(d) of Pub.L. 92-

225, Title 111, Feb. 7, 1972, 86 Stat. 18 (section 438(d) of this title) prior to amendment of section 308 of

Pub.L. 92-225 by Pub.L. 93-443.

1984 Amendment

Subsec. (a)(10). Pub.L. 98-620 struck out par. (10) which had provided that any action brought under subsec.

(a) be advanced on the docket of the court in which filed, and put ahead of the other actions (other than other

actions brought under this subsection or under section 437h of this title).

1980 Amendment

Pub.L. 96-187, § 108, substantially reworked the provisions of this section in order to facilitate the

Commission’s more expeditious handling of complaints, and the implementation of enforcement proceedings.

1976 Amendment

Subsec. (a). Pub.L. 94-283, § 109, generally reworked the provisions of subsec. (a) to reflect the enactment of

sections 441a to 441j of this title and the repeal of sections 608 and 610 to 617 of Title 18 and to update the

operations of the Commission.

Subsec. (b). Pub.L. 94-283, § 109, reenacted subsec. (b) without change.

Subsec. (c). Pub.L. 94-283, § 109, added subsec. (0).

Effective Date of 1984 Amendment

Amendment by Pub.L. 98—620 not to apply to cases pending on Nov. 8, 1984, see section 403 of Pub.L. 98-

620, set out as a note under section 1657 of Title 28, Judiciary and Judicial Procedure.

Effective Date of 1980 Amendment

Amendment by Pub.L. 96-187 effective Jan. 8, 1980, see section 301(a) of Pub.L. 96-187, set out as an

Effective Date of 1980 Amendment note under section 431 of this title.

Effective Date

Section effective Jan. 1, 1975, see section 410(a) of Pub.L. 93—443 set out as an Effective Date of 1974

Amendment note under section 431 of this title.

Legislative History

For legislative history and purpose of Pub.L. 93-443, see 1974 U.S.Code Cong. and Adm.News, p. 5587.

See, also, Pub.L. 94-283, 1976 U.S.Code Cong. and Adm.News, p. 929; Pub.L. 96—187, 1979 U.S.Code

Cong. and Adm.News, p. 2860; Pub.L. 98-620, 1984 U.S.Code Cong. and Adm.News, p. 5708.

CROSS REFERENCES

Defense of civil action brought under this section, power of Commission, see 2 USCA § 437d.

WEST’S FEDERAL FORMS
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Contempt proceedings, Civil, see § 5651 et seq. Criminal, see § 7761 et seq.

Jurisdiction and venue in district courts, matters pertaining to, see § 1003 et seq.

Preliminary injunctions and temporary restraining orders, matters pertaining to, see 5} 5271 et seq.

Sentence and fine, see § 7531 et seq.

CODE OF FEDERAL REGULATIONS

Access to Public Disclosure Division documents, see 11 CFR 5.1 et seq.

Compliance procedure, see 11 CFR 111.1 et seq.

LAW REVIEW COMMENTARIES

Political campaign contributions by foreign nationals in Florida elections. Donna M. Ballman, 65 Fla.B.J. 31

(March 1991).

Regulating newsletters under Federal Elections Laws and the First Amendment. Martin Boles, 40 Ark.L.Rev.

79 (1987).

NOTES OF DECISIONS

Appellate review 22

Arbitrary and capricious standard of review 20

Authority of Attorney General 6

Civil penalty 18

Complaint 12

Conciliation agreement 7

Constitutionality 1

Construction with other laws 2

Contrary to law, review 21

Declaratory and injunctive relief 17

Disclosure 14

Discovery 15

Discretion of

Discretion of — Attorney General 5 Discretion of - Commission 4 Exhaustion of remedies 16

Expeditious handling of complaint 23

Immunity 10a

Injunctive relief 17

Investigations 14a

Jurisdiction 11

Knowledge and willfulness 10

Mandatory nature of section 3

Notice and opportunity for hearing 26

Persons entitled to maintain action 25

Persons liable 25a

Prerequisites for investigation 9

Press entities 8

Remand 29

Review
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Review — Generally 19 Review - Arbitrary and capricious 20 Review — Contrary to law 21 Review by district

court

Review by district court — Limitations 21a Sufficiency of notice 27

Summary proceedings 13

Time of filing 24

Time of notice 28

1. Constitutionality

Those provisions of this section, prior to the 1976 amendment of this section by Pub.L. 94-283, which vested

in the Federal Election Commission primary responsibility for conducting civil litigation in the courts of the

United States for vindicating public rights violated the appointments clause of the Constitution, U.S.C.A. Const.

Art. 2, § 2, cl. 2; such functions may be discharged only by persons who are officers of the United States within

the meaning of the clause. Buckley v. Valeo, Dist.Col.l976, 96 S.Ct. 612, 424 U.S. l, 46 L.Ed.2d 659, motion

granted 96 S.Ct. 1153, 424 U.S. 936, 47 L.Ed.2d 727, on remand 532 F.2d 187, 174 U.S.App.D.C. 300.

Federal Election Commission’s petition to enforce administrative subpoena requiring defendant to appear for a

deposition and produce certain documents relative to an investigation of possible illegal contributions by two

national banks to defendant’s 1974 Georgia gubernatorial campaign was not barred by the ex post facto and due

process clauses of the Constitution, since the prescription which the banks and defendant’s campaign committee

were suspected of violating has been in effect since 1907, since the statutory penalties for violation of this section

are civil, not quasi-criminal in nature, and since it could not be assumed that any future Commission proceeding

against the subjects of the investigation would necessarily depend solely on transactions that occurred before the

1976 enactment of the Federal Corrupt Practices Act, former section 241 et seq. of this title. Federal Election

Commission v. Lance, C.A.Ga.1980, 617 F.2d 365, supplemented 635 F.2d 1132, appeal dismissed, certiorari

denied 101 S.Ct. 3151, 453 U.S. 917, 69 L.Ed.2d 999.

While former section 610 of Title 18 made no provision for civil damages, whereas this section now empowers

the court to "impose a civil penalty" in an appropriate "civil action," such penalties are not "quasi criminal" in

nature and thus are not barred by the Constitution’s ex post facto clause, U.S.C.A. Const. Art. 1, § 9, cl. 3, for

pre-1976 misconduct. Federal Election Commission v. Weinsten, D.C.N.Y.1978, 462 F.Supp. 243.

2. Construction with other laws

Findings concerning violations of federal election laws are governed by this section, while Commission’s

authority to make repayment determinations is derived from section 9007(b) of Title 26. Reagan-Bush Committee

v. Federal Election Commission, D.C.D.C.1981, 525 F.Supp. 1330.

3. Mandatory nature of section

Use of word "may" in this section did not make provisions of this section permissible rather than mandatory,

where Congress, which was concerned with remedy, provided for an exclusive civil remedy vested in Federal

Election Commission, and then created one carefully limited exception, which provided for a "blend of

administrative and judicial enforcement powers " and became available to complainant only when Commission had

failed to obey directive of district court of District of Columbia. Walther v. Baucus, D.C.Mont.1979, 467

F.Supp. 93.

4. Discretion of Commission

Issue of whether a particular charge merits an investigation by the Federal Election Commission is a sensitive

and complex matter calling for an evaluation of the credibility of the allegation, the nature of threat posed by

offense, the resources available to agency, and numerous other factors: Congress has entrusted such matter to the

discretion of the Commission and instructed the courts to interfere only when the Commission’s actions are
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contrary to law. In re Federal Election Campaign Act Litigation, D.C.D.C. 1979, 474 F.Supp. 1044.

5. Discretion of Attorney General

That upon request by the Federal Election Commission the Attorney General on behalf of the United States shall

institute a civil action for relief does not establish that Congress intended to eliminate the discretion that has

traditionally vested in the Attorney General. Buckley v. Valeo, 1975, 519 F.2d 821, 171 U.S.App.D.C. 172,

affirmed in part, reversed in part on other grounds 96 S.Ct. 612, 424 U.S. 1, 46 L.Ed.2d 659.

6. Authority of Attorney General

Requirement of determination of probable cause by Federal Election Commission prior to directly referring

matter without conciliation proceedings to the Attorney General does not in any manner curtail power of Attorney

General to investigate and prosecute criminal violations of this chapter. U.S. v. Tonry, D.C.La.1977, 433

F.Supp. 620.

7. Conciliation agreement

Federal Election Commission’s (FEC’s) conciliation agreement with national political committee did not deal

with regulation counting contribution against individual’s per candidate limit and committee’s per candidate limit

if committee exercises direction and control over choice of candidate, and, thus, Commission could bring action

alleging violation of regulation, even though agreement discussed Commission’s settlement of the "matter" and in

some contexts referred to entire series of transactions or occurrences raised by filed complaint as "matter."

Federal Election Com’n v. National Republican Senatorial Committee, C.A.D.C. 1992, 966 F.2d 1471.

Fact that conciliation agreement may be admitted to negate criminal intent or ameliorate sentence in a

prosecution under this chapter did not require that persons violating this chapter be given opportunity to enter into

conciliation agreement before criminal prosecution could be initiated, in view of provision of this section that if

Commission finds probable cause to believe knowing and wilful violation has occurred, Commission may refer

apparent violation to Attorney General without regard to requirement that Commission attempt conciliation. U.S.

v. International Union of Operating Engineers, Local 701, C.A.Or.1979, 638 F.2d 1161, certiorari denied 100

S.Ct. 1026, 444 U.S. 1077, 62 L.Ed.2d 760.

8. Press entities

This chapter calls for a two step process when a substantial complaint is received alleging a violation of this

chapter by a press entity; in first stage, until and unless press exemption is found inapplicable, Commission is

barred from investigating substance of the complaint, but is permitted to investigate the two questions on which

the exemption turns: whether press entity is owned by a political party or candidate and whether press entity was

acting as a press entity in making distribution complained of; if Commission makes a finding of probable cause

that press exemption did not apply to the circumstances, then and only then would investigation be permitted into

whether a substantive violation had occurred. Reader’s Digest Ass’n, Inc. v. Federal Election Commission,

D.C.N.Y.1981, 509 F.Supp. 1210.

9. Prerequisites for investigation

Mere "official curiosity" will not suffice as basis for Commission investigation, since investigations may begin

only if individual first files a signed, sworn, notarized complaint with Commission and Commission’s duty

thereafter is expeditiously to conduct confidential investigation of complaint. Federal Election Commission v.

Machinists Non-Partisan Political League, 1981, 655 F.2d 380, 210 U.S.App.D.C. 267, certiorari denied 102

S.Ct. 397, 454 U.S. 897, 70 L.Ed.2d 213.

All that is required before seeking a subpoena under the Federal Election Campaign Act is that inquiry was
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proper, information sought is reasonably relevant to matter involved, and information requested be within broad

scope of investigations once there had been finding of reason to believe a violation has occurred. Federal Election

Com’n v. Citizens for Freeman, D.C.Md.1985, 602 F.Supp. 1250, appeal dismissed 767 F.2d 911.

10. Knowledge and willfulness

Where there was no evidence of any "knowing, conscious and deliberate flaunting" of this chapter by union in

connection with its segregation of funds that could be used for direct contributions to candidates for federal

elective office and those that were used for communications with union members and for nonpartisan voter

registration, union considered itself to be in compliance with this chapter and routinely reported its interfund

transfers to the very agency charged with enforcement of this chapter, and no decision had addressed issue

whether transfers could be made from union’s education fund to political contributions committee, union’s

violations of this chapter were not "knowing and willful" as required by subsec. (a) (6) (C) of this section upon

which imposition of civil penalty against it was based. American Federation of Labor and Congress of Indus.

Organizations (AFL-CIO) v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97 , certiorari

denied 101 S.Ct. 397, 449 U.S. 982, 66 L.Ed.2d 244.

Despite fact that organization of professional educators violated this chapter by using "reverse check-off"

system of collecting political contributions from its members, civil penalty was unwarranted, where violation was

not in the nature of intentional disregard of rights of dissenting members through coercion, threats, and reprisals

but was indirect infringement of those rights through excessive zeal in trying to have more efficient collection

system and where expenses organization would incur in making refunds in accordance with court order would be

sufficient penalty without adding fine to it. Federal Election Commission v. National Ed. Ass’n, D.C.D.C. 1978,

457 F.Supp. 1102.

10A. Immunity

Associate general counsel for Federal Election Commission in charge of general counsel’s enforcement section,

whose responsibilities included ensuring consistent application of law in the enforcement area, was acting within

outer perimeter of his official duties, and thus, was entitled to absolute immunity from liability for alleged assault

and battery on paralegal specialist assigned to the enforcement section when the assistant general counsel tried to

physically wrench confidential logbook from the paralegal, who, although he had authority to review contents of

the logbook, was photocopying sheets from the logbook to gather evidence to controvert insubordination charges

against him. Edwards v. Gross, D.D.C.1986, 633 F.Supp. 267.

11. Jurisdiction

Federal Election Commission is agency of United States government empowered with exclusive and primary

jurisdiction with respect to administration, interpretation and civil enforcement of Federal Election Campaign Act

of 1971, §§ 301 et seq., 306(b)(1), 307(a), 309, as amended, 2 U.S.C.A. §§ 431 et seq., 437c(b)(1), 437d(a),

437g. Federal Election Com’n v. American Intern. Demographic Services, Inc., E.D.Va.1986, 629 F.Supp.

317.

Federal Election Commission’s dismissal of complaint alleging that political action committees made illegal

contributions to a campaign for primary election for nomination to a congressional seat, solely based on general

counsel’s first report, which urged dismissal based upon a misinterpretation of the facts, was arbitrary and

capricious and thus contrary to law, in that there was undisputed evidence that case involved violation of at least

$2,500, and more likely $3,600. Antosh v. Federal Election Com’n, D.C.D.C.1984, 599 F.Supp. 850.

Where Commission provided defendants with notice of investigation and alleged violations involving certain

expenditures, including full description of factual and legal basis for allegations, and defendants received and had

fair opportunity to review and respond to Commission’s findings, and yet did not express willingness to negotiate

by repeatedly refusing to concede liability and respond on merits to Commission’s proposals, Commission acted
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in good faith in its initiation of suit and, thus, district court had subject-matter jurisdiction over portion of action

alleging violations of this chapter. Federal Election Com’n v. National Rifle Ass’n of America, D.C.D.C.1983,

553 F.Supp. 1331.

This section permitting a person aggrieved by failure of Commission to act on a complaint within 90 days of

filing to challenge that failure within 60 days of 90-day period should not be read as requiring final action on all

cases within that period but should be read as being jurisdictional in nature and as giving district court power after

such time to decide whether failure of agency to act is contrary to law, that is, whether it is arbitrary and

capricious. Common Cause v. Federal Election Commission, D.C.D.C.1980, 489 F.Supp. 738.

District court was without subject matter jurisdiction to entertain plaintiff’s suit seeking enforcement of federal

election laws, since primary enforcement of election laws is entrusted by section 437C of this title to Federal

Election Commission, and this chapter did not permit private citizens to bring direct suits against alleged violators

of the laws. In re Federal Election Campaign Act Litigation, D.C.D.C. 1979, 474 F.Supp. 1051.

Where, in case in which plaintiff claimed that congressman and his election committee received excessive

contributions from labor organizations for congressman’s 1978 senatorial campaign in violation of this section,

complaint did not allege that there had been compliance with this section and, while plaintiff’s complaint was

dismissed by Federal Election Connnission, and while a petition for review was filed in district court for District

of Columbia, there had been no decision by such court, federal district court was without jurisdiction. Walther v.

Baucus, D.C.Mont.1979, 467 F.Supp. 93.

12. Complaint

Federal Elections Commission complaint launching FECA investigation was adequate even though 'it did not

identify by name the person or entity, unknown to complainant, that was alleged to have committed identified

violation of Federal Election Campaign Act and did not present complete factual and legal account of alleged

violation. Federal Election Com’n v. Franklin, E.D.Va.1989, 718 F.Supp. 1272, affirmed in part, vacated in

part on other grounds 902 F.2d 3.

Complaint which alleged that contributions from OPE, the political arm of the AFL-CIO and individual

political action committees of various unions which exceeded a total of $5,000 were contributions made by

political action committees controlled by the same group of persons, thus making the contributions excessive,

which alleged that various candidates had knowingly received those assertedly illegal contributions, and which

alleged that Commission had not conducted an investigation stated a claim under the provision of this section

permitting private parties to bring civil actions when the Commission fails to act. Walther v. Federal Election

Commission, D.C.D.C.1979, 468 F.Supp. 1235.

13. Summary proceedings

Questions of the coverage of this chapter were inappropriate in summary proceeding to enforce the Federal

Election Commission’s subpoena for the Florida for Kennedy Committee documents. Federal Election

Commission v. Florida for Kennedy Committee, D.C.Fla.1980, 492 F.Supp. 587.

14. Disclosure

Provision of subsec. (a) (4) (B) (i) of this section that "no information derived, in connection with any

conciliation attempt by the Commission * * * may be made public" did not apply to materials supplied to the

Commission before the conciliation process began. Federal Election Commission v. Illinois Medical Political

Action Committee, D.C.Ill.1980, 503 F.Supp. 45.

14A. Investigations
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Breach of confidentiality requirement for Federal Election Commission investigations, which resulted from one

Commission employee reporting to media about credit card irregularities of presidential primary campaign, did

not demonstrate bad faith on part of Commission in its investigation. Spannaus v. Federal Election Com’n,

S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

Federal Election Commission is authorized to institute investigations of possible violations of Federal Election

Campaign Act of 1971, § 301 et seq., as amended, 2 U.S.C.A. § 431 et seq. Federal Election Com’n v.

American Intern. Demographic Services, Inc., E.D.Va.1986, 629 F.Supp. 317.

15. Discovery

Registered voter, contending that Commission acted contrary to law in dismissing complaints containing

allegations of illegal campaign contributions by various unions to members of Congress, was not entitled to

require unions to appear as third parties and to be deposed in respect to contributions, where acts of unions were

neither relevant nor likely to lead to relevant information in that sole issue in case concerned decision of

Commission to dismiss complaints against unions, and depositions involved unwarranted intrusion into political

activities of unions that might well occur or otherwise interfere with their legitimate political activity in violation

of U.S.C.A. Const. Amend. 1. Walther v. Federal Election Commission, D.C.D.C.l979, 82 F.R.D. 200.

16. Exhaustion of remedies

Exhaustion of administrative remedy under this chapter was not prerequisite to indictments under this chapter,

even if administrative remedy applied to alleged violations occurring in 1974 prior to effective date of

amendments providing for administrative remedy. U.S. v. International Union of Operating Engineers, Local

701, C.A.Or.1979, 638 F.2d 1161, certiorari denied 100 S.Ct. 1026, 444 U.S. 1077, 62 L.Ed.2d 760.

17. Declaratory judgment and injunction

Violator did not demonstrate sort of extraordinary intransigence and hostility toward the Federal Election

Commission and the Federal Election Campaign Act which would support inference that he would remain likely

to Violate Act for remainder of his life and, thus, permanent injunctive relief was not justified, but rather

injunction should have been limited to reasonable duration. Federal Election Com’n v. Furgatch, C.A.9 (Cal.)

1989, 869 F.2d 1256.

Injunction against political committees and their treasurer, prohibiting them from future violations of

conciliation agreements entered into with Federal Election Commission, was appropriate, given that defendants

had failed to act diligently in the past, did not face complex litigation, and presented possibility that they could

commit further violations. Federal Election Com’n v. Committee of 100 Democrats, D.D.C.1993, 844 F.Supp.

1.

Nonprofit membership corporation’s challenge to application of Federal Election Commission (FEC) regulation

to corporation’s proposed voter guide was not yet ripe for declaratory or injunctive relief to prevent enforcement

action against 1990 voter guide where advisory opinion obtained from FEC dealt with corporation’s 1988 voter

guide, it was possible that minor changes in wording in proposed publication could preclude necessity for

enforcement action, cost of voter guides would not exceed amount that triggered Attorney General’s enforcement

role, and it was possible that there would be no complaints and that FEC would find no violation in revised

guides. Faucher v. Federal Election Com’n, D.Me.1990, 743 F.Supp. 64, affirmed 928 F.2d 468, certiorari

denied 112 S.Ct. 79, 502 U.S. 820, 116 L.Ed.2d 52.

So long as Commission was investigating limited question whether in disseminating Videotape of a computer

reenactment of Senator Kennedy’s accident at Chappaquidick, magazine publisher was acting in context of

distribution of a news story through its facilities or whether it was acting in a manner unrelated to its publishing

functions, so as to determine whether press exemption in this chapter was applicable, there was no basis to grant
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injunction sought by magazine publisher to enjoin Commission from proceeding with its investigation, in that

press exemption in this chapter would not protect publisher if its dissemination of the tape had nothing to do with

its press function as a magazine publisher. Reader’s Digest Ass’n, Inc. v. Federal Election Commission,

D.C.N.Y.1981, 509 F.Supp. 1210.

Injunctive relief against violations of spending limitations of this chapter was not warranted in that it was not

shown that defendants did not act in good faith to attempt to cure violations, both parties acknowledged

complexity of issues and facial ambiguity of at least some of the statutory provisions in question, and there was no

indication that an injunction would be necessary in order to insure future compliance with contribution limits.

Federal Election Commission v. California Medical Ass’n, D.C.Cal.1980, 502 F.Supp. 196.

In action seeking declaratory and injunctive relief against the Commission, alleging that it had failed to act

timely on plaintiff’s June 1978 complaint, charging that certain medical organizations had made financial

contributions to candidates for federally elected office in excess of the $5,000 statutory limit, and to otherwise

perform its statutory obligations, the carefully qualified conditions under which certain commission materials

were being made available to plaintiffs did not make them public within the meaning of this chapter. Common

Cause v. Federal Election Commission, D.C.D.C.1979, 83 F.R.D. 410.

18. Civil penalty

District court could assess $25,000 civil penalty for violations of Federal Election Campaign Act, though that

assessment was essentially statutory maximum for expenditures involved in violation under circumstances, in View

of evidence of absence of good faith, injury to public, violator’s ability to pay, and necessity of vindicating

authority of the Federal Election Commission; district court was free to conclude that absence of good-faith

efforts by violator to undo or cure his violations was indicative of need for larger penalty to defer future

wrongdoing and of need to vindicate FEC’s authority, and serious nature of violations gave rise to presumption of

serious public harm. Federal Election Com’n v. Furgatch, C.A.9 (Ca1.) 1989, 869 F.2d 1256.

Federal Election Commission was entitled to penalty of $1,000 for violation of conciliation agreement by

political committee and its treasurer; committee and treasurer were well aware of their obligation to file

disclosure reports under the law and pursuant to conciliation agreement, yet they failed to do so. Federal Election

Com’n v. Connnittee of 100 Democrats, D.D.C.1993, 844 F.Supp. 1.

Corporation which made illegal campaign contribution would be subject to penalty measured by costs incurred

by Federal Election Commission in investigating prosecuting action, where record did not indicate the corporation

was chronic violator of campaign finance law which needed stiff punishment. Federal Election Com’n v. NRA

Political Victory Fund, D.D.C.1991, 778 F.Supp. 62.

Fine of $3,500 and injunction were appropriate remedy upon determination that mailing list company and its

founder used Federal Election Commission tapes containing names of potential contributors to political

organizations for commercial purposes in violation of Federal Election Campaign Act of 1971, § 311(a)(4), as

amended, 2 U.S.C.A. § 438(a)(4). Federal Election Com’n v. American Intern. Demographic Services, Inc.,

E.D.Va.1986, 629 F.Supp. 317.

Civil and criminal contempt citations were not imposed upon congressman’s political committee or its treasurer

for failure to obey default judgment directing them to file all outstanding reports required by Federal Election

Campaign Act and to pay a civil penalty of $5 ,000, where treasurer, following entry of rule to show cause, filed

all required reports and paid part of fine and proposed a schedule for the remainder, there were no underlying

campaign financing improprieties or previously hidden misconduct, compliance came at great personal cost to

treasurer, and treasurer’s failings flowed largely from fact that he was unsophisticated in the ways of reporting

under the Act. Federal Election Com’n v. Gus Savage for Congress ’82 Committee, D.C.Ill.l985, 606 F.Supp.

541.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 53



  

2 USCA § 437g Page 13

A civil penalty of $5,000 was reasonable and appropriate and would be imposed on each defendant for

exceeding contribution limit of this chapter given complex constitutional and statutory questions surrounding case.

Federal Election Commission v. California Medical Ass’n, D.C.Cal. 1980, 502 F.Supp. 196.

19. Review by district court—Generally

Federal Election Commission’s dismissal of Federal Election Campaign Act complaint due to deadlock in

voting was judicially reviewable where FEC’s General Counsel had recommended, due to Commission precedent,

that Commission find "reason to believe" that violation had occurred and pursue complaint. Democratic

Congressional Campaign Committee V. Federal Election Com’n, 1987, 831 F.2d 1131, 265 U.S.App.D.C. 372.

In reviewing decision of Federal Election Commission on issue of whether or not to investigate a sworn

complaint alleging Violations of the election laws, court must test Commission’s decision according to standards

commonly applied to judicial review of administrative decisions requiring reversal of agency action which is

either arbitrary or capricious; sensitive nature of Commission’s decision calls for judicial deference to the

expertise of the agency which Congress has empowered to enforce the election laws. In re Federal Election

Campaign Act Litigation, D.C.D.C.1979, 474 F.Supp. 1044.

20. ——-- Arbitrary and capricious

Federal Election Commission’s dismissal of portion of complaint alleging that political committee violated its

contribution limits and reporting obligations when it treated contributions received as result of a mass-mailing as

"earmarked" was arbitrary and capricious; candidates who ultimately received contributions were not "clearly

identified" in the mailings and political committee exercised some "direction or control" over contributions at

issue. Common Cause v. Federal Election Com’n, D.D.C.l990, 729 F.Supp. 148.

Factors which the court may consider in determining whether a failure of the Commission to act on a complaint

is arbitrary and capricious include the credibility of the allegation, the nature of the threat posed, the resources

available to the agency, and the information available to it, as well as the novelty of the issues involved.

Common Cause v. Federal Election Commission, D.C.D.C.l980, 489 F.Supp. 738.

Federal Election Commission was not arbitrary or capricious in its decision not to investigate complaint alleging

that certain political action cormnittees were subject to same control and should have been regarded as one

political committee for purpose of statutory $5,000 contribution limitation since complaint referred Commission

to wrong statute, complaint did not state that any of candidates or their committees knowingly accepted donations

from separate political action committees which were subject to the same control and did not present evidence, that

accused parties possessed knowledge of the illicit control, and since complaint, even when it stated valid charge,

did so only in the most conclusory fashion. In re Federal Election Campaign Act Litigation, D.C.D.C. 1979, 474

F.Supp. 1044.

21. ---- Contrary to law

In determining whether Commission’s interpretation of section 441a of this title was contrary to law, task for

court is not to interpret such provision as it thinks best, but rather a narrower inquiry into whether Commission’s

construction is sufficiently reasonable to be accepted by reviewing court; to satisfy this standard it is not

necessary for court to find that agency’s construction was the only reasonable one or even the reading the court

would have reached if question had initially arisen in judicial proceeding. Federal Election Commission v.

Democratic Senatorial Campaign Committee, Dist.Col.1981, 102 S.Ct. 38, 454 U.S. 27, 70 L.Ed.2d 23.

Federal Election Commission’s decision is contrary to law if FEC has dismissed complaint as result of

impermissible interpretation of law or if dismissal under permissible interpretation of law was arbitrary or

capricious or abuse of discretion. Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C.

111.
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Judicial review of Federal Election Commission’s decision not to investigate a complaint is deferential; court is

to reverse agency only if agency’s decision is contrary to law. Democratic Senatorial Campaign Committee v.

Federal Election Com’n, D.D.C.1990, 745 F.Supp. 742.

Commissioners’ statement of reasons for preventing, by voting to deadlock, Federal Election Commission

action on complaint that candidate and political action committee violated Federal Election Campaign Act was

"sufficiently reasonable"; statement of reasons cited, inter alia, unequivocal denials by candidate and political

action committee that they had collaborated in such fashion as to deprive political action committee’s financial

support of candidacy of its character as "independent expenditures," and disagreement with advisory opinion

which served as basis for General Counsel’s determining that political action committee’s providing preaddressed

envelopes in which contributions could be directly mailed to candidate and verified by "pledge card" was in—kind

contribution. Stark v. Federal Election Com’n, D.D.C.1988, 683 F.Supp. 836.

Given extreme sensitivity of political expression and electoral process, failure of Federal Election Commission

to pursue congressman’s complaint expeditiously at all times in its handling of complaint weighed in favor of

determination that delay in acting on complaint on or before eve of next congressional election was contrary to

law. Rose v. Federal Election Com’n, D.C.D.C.l984, 608 F.Supp. 1.

Conduct of investigation by Commission into complaints of alleged violations of this chapter by an association

and several of its state political action committees, and conciliation agreements which Commission entered into

with association and its committees, were not contrary to law where, though time consumed by investigation was

of an inordinate length, agreements resolved all but arguably one of the violations alleged by statutorily preferred

method. Common Cause v. Federal Election Commission, D.C.D.C.l980, 489 F.Supp. 738.

21A. ——-— Limitations

Sixty-day period for filing petition for review of Federal Election Commission decision to dismiss

administrative complaint filed by treasurer of election campaign began to run on date of dismissal, rather than on

later date on which treasurer actually received notice of dismissal. Spannaus v. Federal Election Com’n,

C.A.D.C.1993, 990 F.2d 643.

Sixty-day limitations period for filing petitions for review of Federal Election Commission orders is

jurisdictional and unalterable and cannot be circumvented by procedural devices; in particular, party who has

failed to file for review within prescribed limitations period cannot obtain new filing period by simple expedient

of filing new request for the same agency action. National Rifle Ass’n of America v. Federal Election Com’n,

1988, 854 F.2d 1330, 272 U.S.App.D.C. 121.

The 60—day period for seeking review of decision of Federal Election Commission dismissing an administrative

complaint was not measured with reference to date on which Commission unanimously voted to accept

~ conciliation agreements and close the file but, rather, from date on which the Commission approved the

agreements and they became effective. Antosh v. Federal Election Com’n, D.C.D.C. 1985, 613 F.Supp. 729.

22. Appellate review

District court’s exercise of its discretionary authority in imposition of civil penalties under this chapter must be

guided by sound legal principles and is subject to appellate review. American Federation of Labor and Congress

of Indus. Organizations (AFL-CIO) v. Federal Election Commission, 1980, 628 F.2d 97, 202 U.S.App.D.C. 97,

certiorari denied 101 S.Ct. 397, 449 U.S. 982, 66 L.Ed.2d 244.

23. Expeditious handling of complaint

The Federal Election Commission’s handling of congressman’s administrative complaint charging violations of

the Federal Election Campaign Act and its position in congressman’s subsequent litigation to compel FEC action
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were substantially justified and, therefore, FEC was not liable to congressman under the Equal Access to Justice

Act, notwithstanding district court’s granting summary judgment in favor of congressman on merits; FEC’s

attention to congressman’s complaint was prompt and sustained, and FEC had no practical alternative to

defending against congressman’s suit to compel action due to congressman’s advancing incorrect interpretation of

FECA. Federal Election Com’n v. Rose, 1986, 806 F.2d 1081, 256 U.S.App.D.C. 395.

Federal Election Commission did not comply with statutory indication of speed with which it was required to

act on congressman’s complaint alleging unlawful practices during 1982 congressional campaign where

Commission consumed approximately 172 days before it filed statement that it had "reason to believe" that

violations had occurred and Commission allowed discovery to delay 1982 congressional election matter until it

was competing with new 1984 election priorities. Rose v. Federal Election Com’n, D.C.D.C.1984, 608 F.Supp.

1.

24. Time of filing

Federal Election Commission’s interpretation of statute [Federal Election Campaign Act of 1971, §

309(a)(8)(B), as amended, 2 U.S.C.A. § 437g(a)(8)(B)] which measures period of filing petition for judicial

review of Commission’s dismissal of administrative complaint from "date of the dismissal," a procedural rather

than substantive provision, deserved no special deference from district court. Common Cause v. Federal Election

Com’n, D.D.C.1985, 630 F.Supp. 508.

25. Persons entitled to maintain action

Citizen who lived, worked and voted in Oklahoma lacked standing to contest failure of Federal Election

Commission to act favorably upon his administrative complaint of political fund-raising improprieties in

connection with reelection campaign of United States senator from Arizona. Antosh v. Federal Election Com’n,

D.D.C.1986, 631 F.Supp. 596.

25A. Persons liable

Treasurer of political committees, as party to conciliation agreements settling violations of Federal Election

Campaign Act, was personally liable for violation of such agreements. Federal Election Com’n v. Committee of

100 Democrats, D.D.C.1993, 844 F.Supp. 1.

26. Notice and opportunity for hearing

Federal Election Commission’s determination that there had been no violation of Federal Election Campaign

Act by corporate donations to picnic sponsored by congressman was not procedurally defective because of failure

of FEC to give challenger opportunity to reply to challenged candidate’s response to challenger’s allegations.

Orloski v. Federal Election Com’n, 1986, 795 F.2d 156, 254 U.S.App.D.C. 111.

Federal Elections Commission’s inability to directly notify unknown respondent did not divest Commission of

subject matter jurisdiction over investigation of Federal Election Campaign Act violation alleged in complaint on

which Commission made reason to believe determination; Commission invited notice and opportunity to respond

through attomey/private investigator hired by respondent, and there was no showing or suggestion of bad faith on

' part of Commission in launching investigation. Federal Election Com’n V. Franklin, E.D.Va.1989, 718 F.Supp.

1272, affirmed in part, vacated in part on other grounds 902 F.2d 3.

27. Sufficiency of notice

Letter by Federal Election Commission, which was sent to campaign committee for presidential primary and

treasurer, which set forth sections of Federal Election Campaign Act and Presidential Primary Matching Payment

Account Act that allegedly were violated, and which contained summary of factual allegations, satisfied
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Commission’s obligation to notify campaign committee and treasurer regarding investigation of campaign.

Spannaus v. Federal Election Com’n, S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

28. Time of notice

Federal Election Commission was not required to notify campaign committee of presidential primary candidate

that it sent questionnaires to some contributors to campaign committee, but was required to notify candidate only

after Commission had made finding that there was reason to believe in existence of violation of Federal Election

Campaign Act. Spannaus v. Federal Election Com’n, S.D.N.Y.1986, 641 F.Supp. 1520, affirmed 816 F.2d 670.

29. Remand

District court should have remanded, rather than deciding on merits, Federal Election Campaign Act complaint

which Federal Election Commission dismissed in spite of FEC’s General Counsel’s contrary recommendation;

while FEC was sending ”conflicting messages " and appeared to be acting with an uneven hand when it dismissed

complaint without explanation while leaving undisturbed apparently contradictory precedent, the Commission was

entitled to a further opportunity to set its precedent in order so that it, and not a court of review, would serve as

primary decision maker. Democratic Congressional Campaign Committee v. Federal Election Com’n,

C.A.D.C.1987, 831 F.2d 1131.

2 U.S.C.A. §437g

2 USCA § 437g
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LEGISLATIVE HISTORY

PL. 98—473

[page 373]

PART E—Racnxrr or STOLEN BANK PROPERTY

1. In general and present Federal law

This Part of title X1 is designed to remedy a flaw in current 18

U.S.C. 2113(c). That statute punishes whoever receives, possesses,

conceals, sells, or disposes of any property “knowing the same to

have been taken from a bank, credit union, or any savings and

loan association” in violation of the preceding subsection which

proscribes theft from such financial institutions. The problem is

that, in requiring knowledge that the property was taken “from a

bank” or other federally insured institution, the section is unduly

generous to wrongdoers. It does not permit a successful prosecution

in cases in which the proof is overwhelming that the defendant

acted culpably in that he possessed property he knew had been

stolen but where no evidence exists to Show that he knew it had

been stolen “from a bank”. Normally, it should not be necessary to

prove scienter as to what is essentially a jurisdictional fact—here,

that the property was stolen from a bank; and the inclusion of this

gratuitous element in section 2113(c) has occasionally resulted in

the unwarranted exoneration of the knowing receivers of stolen

property.1

2. Provisions of the bill, as reported

Part E rewrites 18 U.S.C. 2113(c) making only one substantive

change. In place of the existing requirement of knowledge that

property was taken “from a bank", the bill requires only proof of

knowledge that the property “has been stolen”. Thus, it closes the

loophole under which certain knowing receivers of property stolen

from a bank have escaped conviction.

'See. 2.3.. United States v. Kaplan. 586 F.2d 980 (2d Cir. 1978); United States v. Tauoulan's.

515 F.2d 107012d Cir. 1975).
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[page 374]

PART F—BANK BRIBERY

1. In general

This part revises and modernizes the statutory law dealing with

bribery of bank officers. Sections 215 and 216 of title 18 presently

cover the receipt of commissions or gifts by bank employees for

procuring loans, but they are inadequate, unduly complex, and ob-

solete in many respects. For example, these sections do not reach

bribery of employees of federally insured credit unions, or member

banks of the Federal Home Loan Bank System, such as savings and

loan associations, or of bank holding companies. The bill combines

existing sections 215 and 216 to bring up to date the list of covered

institutions and to make other improvements, including the prohi-

bition of indirect as well as direct payments and an increase in ap-

plicable penalties. The proposal was contained in S. 1630, the

Criminal Code reform bill approved by the committee last Con-

gress,‘ and derives from legislation introduced a decade ago.2

2. Present Federal law

As noted, the commercial bribery aspects of Federal regulation of

tzhg banking industry are currently covered in 18 U.S.C. 215 and

1 .

Under 18 U.S.C. 215, the officers, employees, and agents of banks

the deposits of which are insured by the Federal Deposit Insurance

Corporation, as well as certain other specified financial institu-

tions,3 are prohibited from stipulating for, receiving, or agreeing to

receive anything of value from any person, firm, or corporation

“for procuring or endeavoring to procure,” for the giver or for

anyone else, “any loan or extension or renewal of loan or substitu—

tion of security, or the purchase or discount or acceptance of any

paper, note, draft, check, or bill of exchange by" any such bank or

financial institution. The penalty is imprisonment for up to one

year.

Significantly, this statute does not reach the bribe offeror, but

only the recipient of the bribe, although the offering party can be

punished by means of the aiding and abetting or conspiracy stat-

utes. This statute has been held to punish receipt of a gift for pro-

curing a loan even though the loan was completed before the gift

or fee was received.‘ Because of the inclusion of the term “stipu-

lates for," it has also been construed to proscribe the action of a

bank officer who stipulated that a commission for obtaining loan

from the bank be paid to a third party. The court found that Con-

 

‘ See 5. Rept. No. 97-307. p. res-m.

‘ HR. 6531 and S. 1428, 9 rd Cong. lat Seas. (1973).

3 The other specified institutions are a “Federal intermediate credit bank" and a National Ag-

ricultural Credit Corporation.

‘ See Ryan v. United States, 278 F.2d 836 (9th Cir. 1960).
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[page 375]

gress’ purpose under this statute was to protect the deposits of Fed-

erally insured banks by preventing unsound and improvident loans

to be made from such banks and that it was thus immaterial who

received the commission.5

18 U.S.C. 216 is a somewhat broader statute that reaches pay-

ments made to employees and officials of Federal land bank insti-

tutions and small business investment companies. It punishes by

up to one year in prison whoever, being an employee or official of

the type described above, “is a beneficiary of or receives any

fee ‘ ‘ ‘ or other consideration for or in connection with any

transaction or business of such association or bank, other than the

usual salary or director’s fee paid to such officer—or employee for

services rendered." This statute also penalizes whoever causes or

procures a Federal land bank institution or small business invest-

ment company to charge or receive any consideration not specifi-

cally authorized.

Experience under this statutory scheme has led to the conclusion

that the above laws are inadequate and obsolete because they nei-

ther cover all of the individuals or institutions that should be cov-

ered nor all of the activities that should be illegal. As a result the

Committee has endorsed the instant legislation that would combine

18 U.S.C. 215 and 216 into a single statute, punishing both bribe

offerors or givers and bribe recipients, and expanding the institu-

tions covered to include every financial institution the transactions

of which the Federal Government has a substantial interest in pro-

tecting against undue influence by bribery (e.g., in addition to

those presently covered under 18 U.S.C. 215 and 216, any member

of the Federal Home Loan Bank System and any Federal Home

Loan Bank; any institution the deposits of which are insured by

the Federal Savings and Loan Insurance Corporation; any credit

union the deposits of which are insured under the Federal Credit

Union Act of 1934, as amended, etc).

3. Provisions of the bill, as reported

Part F rewrites 18 U.S.C. 215 and repeals 18 U.S.C. 216. New sec-

tion 215(a) is recast broadly to prohibit whoever, being an officer,

director, employee, agent, or attorney of any financial institution,

bank holding company, or savings and loan holding company, di-

rectly or indirectly asks, demands, exacts, solicits, seeks, accepts,

receives, or agrees to receive anything of value, for himself or any

other person other than such financial institution, from any person

for or in connection with any transaction or business of such finan-

cial institution. The phrase “in connection with any transaction,"

etc. adopts the comprehensive style of current 18 U.S.C. 216 rather

than the narrower method used in present 18 U.S.C. 215 to list the

specific kinds of transactions reached. Also, the new section clearly

proscribes the receipt of anything of value for a third person, thus

carrying forward the interpretation in the Lane case, su ra. Sub-

section (c) defines the terms “financial institution,” “ban holding

company" and “savings and loan holding company” to include all

the types of federal financial institutions as to which there exists a

strong federal interest to safeguard the transactions against undue '

s See United States v. Lane, 454 F.2d 593 (8th can), cert. denied. 409 as 876 (1972).
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influence by bribery. Subsection (b) proscribes activities of the

same scope as vsubwction (a), but with respect to the bribe offeror

or giver rather than the bribe taker or solicitor. Subsection (d), like

present 18 U.S.C. 216, includes an explicit exemption for payments

by the financial institution of the usual salary or director’s fee paid

to an officer, director, employee, agent, or attorney thereof, or for a

reasonable fee paid by the financial institution to such persons fo

services rendered. -

The penalty for a violation of subsection (a) or (b) is up to five

years in prison and a fine of $5,000 or three times the value of the

bribe offered, asked, given, received, or agreed to be given or re-

ceived, whichever is greater, except that if such value is $100 or

less the offense is punishable by up to one year in prison and a

$1,000 fine. This grading has the effect generally of increasing the

level of the kind of offenses now covered by 18 U.S.C. 215 and 216

from a misdemeanor to a felony. The Committee considers this in-

crease justified in recognition of the strong Federal interest in de-

terring such crimes as they affect the banking industry and in view

of the seriously culpable nature of the conduct involved. Notably,

violations of other analogous statutes, such as 41 U.S.C. 54 pro-

scribing commercial bribery with regard to government contrac-

tors, carry felony penalties. An exception from felony treatment is,

however, provided for an offense where the bribe is relatively insig-

nificant in amount and thus is less likely to have affected the re-

cipient’s conduct.

[page 377]

Paar G—BANK FRAUD

1. In general and present Federal law

The offense of bank fraud in this part is designed to provide an

efi‘ective vehicle for the prmcufion of frauds in which the victims

are financial institutions that are federally created, controlled or

insured.

Recent Supreme Court decisions have underscored the fact that

serious gaps now exist in Federal jurisdiction over frauds against

banks and other credit institutions which are organized or operat-

ing under Federal law or whoa deposits are federally insured.

Clearly, there is a strong Federal interest in protecting the finan-

cial integrity of these institutions, and the legislation in this part

would assure a basis for Federal prosecution of those who victimize

these banks through fraudulent schemes.

The need for Federal jurisdiction over crimes committed against

federally insured and controlled financial institutions has been rec-

ognized by the Congress in its passage of statutes specifically reach-

ing crimes of embezzlement, robbery, larceny, burglary, and false

statement directed at these banks. However, there is presently no

similar statute generally proscribing bank fraud. As a result, Fed-

eral prosecutions of these frauds may now be pursued only if the

circumstances of a particular fraud are such that the elements of .

some other Federal offense are met. Thus, whether Federal inter-
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ests may be properly vindicated through prosecution turns on

whether the fraudulent activity constitutes a crime under some

other bank statutes, such as those governing larceny or false state-

ment (18 U.S.C. 2113 and 1014), or whether the fradulent scheme

involves a use of the mails or telecommunications that would

permit prosecution under the mail or wire fraud statutes (18 U.S.C.

1341 and 1343).

This approach of prosecuting bank fraud under statutes not spe-

cifically designed to reach this criminal conduct is necessarily prob-

lematic. Nonetheless, for some time the Department of Justice had

considerable success in using such statutes. The most useful of

these was the mail fraud offense, for not only had the statute been

held to reach a wide range of fraudulent activity, but also its juris-

dictional element—use of the mails—could generally be satisfied in

bank fraud cases because the collection procedures of victim banks

ordinarily entailed use of the mails. In 1974, however, the utility of

the mail fraud statute was notably diminished by the Supreme

Court decisions in United States v. Maze.l In Maze, the Court held

that proof that use of the mails occurred in or was caused by a fra-

dulent scheme was insufficient for conviction under the mail fraud

statute. Instead, proof that use of the mails played a significant

[page 378]

part in bringing the scheme to fruition would be required. In addi-

tion to the problems of proof posed by the Maze decision, banks’ in-

creasing use of private courier services for collection purposes in

lieu of the mails has further limited the instances in which the

mail fraud statute may be used to prosecute bank fraud.

The use of other Federal statutes to attack bank fraud as an al-

ternative to prosecution under the mail fraud offense has also been

circumscribed by recent court decisions. By virtue of the Supreme

Court’s decision last year in Williams v. United States,2 the bank

false statement offense, 18 U.S.C. 1014, may no longer be applied to

address one of the most pervasive forms of bank fraud, check-

kiting. In Williams, the Court concluded this form of fraud did not

fall within the scope of 18 U.S.C. 1014 because a check did not con-

stitute a “statement” within the meaning of the statute. As a

result of this decision, the Committee has been advised by the Jus-

tice Department that it has been necessary to cease prosecution of

numerous pending check-kiting cases. Similarly, there appears to

be an absence of coverage with respect to some types of fraud in

the general bank theft statute, 18 U.S.C. 2113. Although the Su-

preme Court recently held that section 2113 is not limited to

common law larceny and reaches also certain offenses involving

the obtaining of property from banks by false pretenses,3 the Court

noted that, by its clear terms, section 2113 “does not apply to a

case of false pretenses in which there is not a taking and carrying

away" of the property. These various gaps in existing statutes, as

well as the lack of a unitary provision aimed directly at the prob-

lem of bank fraud, in the Committee’s view create a plain need for

' 414 US. 395 (1974).

' 102 S. Ct. 2088 (1982).

’ Bell v. United States. - US. — (decided June 13. 1983).
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enactment of the general bank fraud statute set forth in this part

of title XI.

2. Provisions of the bill, as reported

Part G would create a new section 1344 of title 18, United States

Code. Subsection (a) prohibits whoever knowingly executes, or at-

tempts to execute; a scheme or artifice (1) to defraud a federally

chartered or insured financial institution, or (2) to obtain any of

the moneys, funds, credits, assets, securities, or other property

owned by or under the custody or control of a federally chartered

or insured financial institution by means of false or fraudulent pre-

tenses, representations, or promises. The penalty for a violation is

imprisonment of up to five years and a fine of $10,000. ._

The proposed bank fraud statute is modeled on the present we

and mail fraud statutes which have been construed by the courts to

reach a wide range of fraudulent activity. Like these existing fraud

statutes, the proposed bank fraud offense proscribes the conduct of

executing or attempting to execute “a scheme or artifice to de-

fraud” or to take the property of another “by means of false or

fraudulent pretenses, representations, or promises.” While the

basis for Federal jurisdiction in these existing general fraud stat-

utes is the use of the mails or wire communications, in the pro-

posed offense, jurisdiction is based on the fact that the victim of

the offense is a federally controlled or insured institution defined

[page 379]

as a “federally chartered or insured financial institution” in sub-

section (b) of the proposal. This term is defined to include all finan-

cial institutions whose deposits or accounts are insured by the Fed-

eral Deposit Insurance Corporation, the Federal Savings and Loan

Insurance Corporation, or the Administrator of the National Credit

Union Administration, Federal home loan banks or member banks

of the Federal home loan bank system, and any banks or other fi-

nancial institutions organized or operating under the laws of the

United States. ‘.

Since the use of bogus or “shell” offshore banks has increasingly

become a means of perpetrating major frauds on domestic banks

and the considerable delay in collections between domestic and for-

eign banks makes manipulation of foreign financial transactions an

attractive mode of defrauding banks within the United States, it is

intended that there exist extraterritorial jurisdiction over the of-

fense. This means that even if the conduct constituting the offense

occurs outside the United States, once the offender is present

within the country, he may nonetheless be subject to Federal pros-

ecution.

In sum, the scope of present Federal statutes is not sufficient to

assure effective prosecution of the range of fraudulent crimes com-

monly committed today against federally controlled or insured ti-

nancial institutions. The legislative proposal contained in this part

would meet the need for a statutory basis for asserting Federal ju-

risdiction over such offenses and would thereby better assure the

integrity of the Federal banking system.
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that has been furnished to the grand jury in response to that

gubpoena. shall be fined under this title or imprisoned not more

than 5 years, or both.

“(2) Whoever, being an officer of a financial institution, directly or

indirectly notifies—-

“(A) a customer of that financial institution whose records are

sought by a grand jury subpoena; or _ - ~

“(3) any other person named in that subpoena;

about the existence or contents of that subpoena or information that

has been furnished to the grand jury in response to that subpoena,

shall be fined under this title or imprisoned not more than one year,

r both.

a “(3) As used in this subsectio
n— -

“(A) the term ‘an officer of a financial institution’ means an

officer, director, partner, employee, agent, or attorney of or for a

financial institution; and

“(B) the term ‘subpoena for records’ means a Federal grand

jury subpoena for customer records that has been served relat-

ing to a violation of, or a conspiracy to violate—

“(i) section 215, 656, 657, 1005, 1006, 1007, 1014, or 1344; or

“(ii) section 1341 or 1343 affecting a financial institu-

tion.”.
.

(d) CONFORMING TERMINOLOG
Y IN BANK ROBBERY SEcI'ION.—Se

c-

tion 2113 of title 18, United States Code, is amended—

(1) in subsection (0, by striking "any bank the deposits of

which” and inserting “any institution the deposits of which";

(2) by adding before the period at theend of subsection (b) “,

and any ‘Federal credit union’ as defined in section 2 of the

Federal Credit Union Act”; and

(3) by striking subsection (g) and redesignating subsection (h) .

as subsection (g).

(e) CREATION or GENERAL DEFINITION or FINANCIAL INSTITUTION

ron TITLE 18.- r.

(1) IN GENERAL—Subsection (b) of section 215 of title 18, ‘

United States Code, is transferred to the end of chapter 1 of

such title. ‘

(2) UPDATING AND TECHNICAL AMENDMENTs.—Such subsection

(b), as so transferred, is amended—

(A) by inserting at the beginning the following section

heading: ‘

“t 20. Financial institution defined”

(B) by striking “(b)"; ‘

(C) by striking “this section” and inserting “this title";

.. (D) so that paragraph (1) reads as follows:

(1) an insured depository institution (as defined in section 3(cX2)

of the Federal Deposit Insurance Act);”; ’

(E) by striking paragraphs (2) and (8);

H (F) so that paragraph (5) reads as follows:

(_5) a System institution of the Farm Credit System, as defined in

lemon 535(3) of the Farm Credit Act of 1971;";

u (G) so that paragraph (7) reads as follows:

. (7) a depository institution holding company (as defined in sec-

:133 3(WX1) of the Federal Deposit Insurance Act";

103 STAT. 503
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Sec. 962

(H) by redesignating paragraphs (3), (4), (5), (6), and (7):
amended by this paragraph) as paragraphs (2), (3), (4),‘(5).z
and (6), respectively. ' “c '

(3) CLERICAL AMENDMENT.—The table of sections at the beedgm

by

ning of chapter 1 of title 18, United States Code, is amend
adding at the end the following new item:

“20. Financial institution defined". ' 6"
«5"

SEC. 963. CIVIL AND CRIMINAL FORFEITURE. léE

(a) CIVIL FonraiwnE.—Section 981(a)(1) of title 18, United S ta. ,
Code, is amended by adding at the end the following: > . :3;

Real property. “(0) Any property, real or personal, which constitutes or
derived. from proceeds traceable to a violation of section 2
656, 657, 1005, 1006, 1007, 1014, or 1344 of this title”. ‘

(b) TRANSFER or PROPERTY UNDER CIVIL hummus—Section
981(e) of title 18, United States Code, is amended— . ’5 “'7;

(1) in the matter before paragraph (1), by striking out “deter-r
mine to—” and inserting in lieu thereof “determine—”; - veg!

(2) by striking out paragraphs (1) and (2) and inserting in lieu
thereof the following:

' '1

“(1) to any other Federal agency; '

“(2) to any State or local law enforcement agency whic
participated directly in any of the acts which led to the seiz re' .
or forfeiture of the property; ”I;

“(3) in the case of property referred to in subsection (aXlX ,-
(if the affected financial institution is in receivership or liquid ‘“
tion), to any Federal financial institution regulatory agency

”(A) to reimburse the agency for payments to claimants
or creditors of the institution; and ‘ "

“(B) to reimburse the insurance fund of the agency
losses suffered by the fund as a result of the receivershi

liquidation;
, " 9.33

“(4) in the case of pro rty referred to in subsection (aXlXW
(if the affected financi institution is not in receivershiprior
liquidation), upon the order of the appro riate Federal financial
institution regulatory agenc , to the mancial institution as
restitution, with the value 0 the property so transferred tof 2,
set off against any amount later recovered by the flush ' '
institution as compensatory damages in any State or Federal
proceeding; or

’ f "1;
“(5) in the case of property referred to in subsection (aXlXCJ

to any Federal financial institution regulatory agency,»tont,h
extent of the agency’s contribution of resources to, or ekpé- ; ~
involved in, the seizure and forfeiture, and the investiga {I
leagling directly to the seizure and forfeiture, of such propert S:
an

i “:1-

(3) by adding at the end the following new sentence: {3

United States shall not be liable in any action arisingoug
transfer under paragraph (3), (4), or (5) of this’subsectio; ‘1

(c) CRIMINAL FORFEITURE.-—Secti0n 982 of title 18, United Sta
Code, is amended— ‘ ‘ , '7

(1) in subsection (a)—

(A) by inserting “(1)” after “(a)”; and '

(B) by adding at the end the following: ;..,., 5
“(2) The court, in imposing sentence on a person convicted f._ ‘

violation of, or a conspiracy to violate, section 215, 656, 657,‘-"1J-'
1006, 1007, 1014, 1341, 1343, or 1344 of this title, affecting a finan 5‘

103 STAT. 504'
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imprisonment for 5 years and a $10,000 fine, although 18 U.S.C.

3571 authorizes the court to impose a fine higher than $5,000.1 1

Section 961(k)(2) makes technical and conforming changes. Sec-

tion 961(1)(1) adds a new section (3293) to chapter 213 of title 18 of

the US. Code to provide a 10-year statute of limitations for bank-

ing offenses. The present statute of limitations period is five

years.12 New section 8293 applies the ten year statute of limita-

tions to (1) a violation of 18 U.S.C. 215 (financial institution brib-

ery), 656 and 657 (financial institution misapplication and embez-

zlement), 1005 and 1006 (false entries in reports on financial insti-

tutions), 1007 (fraud on deposit insurers), 1014 (false statement or

overvaluation), and 1344 (financial institution fraud); (2) a violation

of 18 U.S.C. 1341 or 1343 (mail and wire fraud) if the violation af-

fects a financial institution; and (3) a conspiracy to violate any of

these sections. Section 962(l)(2) makes necessary conforming

changes. Section 961(1)(3) provides that the 10-year period applies to

all offenses committed before the enactment of this legislation, as

long as the five year statute has not already expired.

Section 961(m) amends 28 U.S.C. 994(p) and section 21 of the Sen-

tencing Act of 1987, which authorize the United States Sentencing

Commission to‘ promulgate and amend sentencing guidelines. Sec-

tion 961(m)(1) directs the Sentencing Commission to assign to a se- ‘

rious banking related offense an offense level of at least a 24. Sec-

tion 961(m)(2) provides that section 961 applies to violations or a

conspiracy to violate 18 U.S.C. 215 (financial institution bribery),

656 and 657 (financial institution misapplication and embezzle-

ment), 1005 and 1006 (false entries in reports on financial institu-

tions), 1007 (fraud on deposit insurers), 1014 (false statement or

overvaluation), 1341 or 1343 (mail and wire fraud if the violation

affects a financial institution), and 1344 (financial institution fraud)

where such offense substantially jeopardizes the safety and sound-

ness of a financial institution. Section 961(m)(3) provides that the

requirements of section 961 shall expire on December 31, 1993. ‘3

SEC. 962. MISCELLANEOUS REVISIONS T0 TITLE 18.

Section 962 makes miscellaneous amendments to title 18 of the

U. S. Code. Section 962(a) amends title 18 to replace the term ”Fed-

eral .I-Iome Loan Bank Board' with the term ”Office of Thrift Su-

pemsxon".

Section 962(bX1) broadens 18 U.S.C. 212, which deals with offers

of loans or gratuities to bank examiners, to cover financial institu-

tions and the Office of Thrift Supervision examiners, as well as

"banks”. Section 962(b)(2) expands 18 U.S.C. 213, which deals with

acceptance of loans or gratuities by bank examiners, to include fi-

nancial institutions other than banks. Section 962(b)(3) repeals 18

U.S.C. 1009. Section 962(bX4), (5), and (6) and section 962(c) make

technical and clerical amendments.

Section 962(d) amends 18 U.S.C. 1510, which deals with obstruct-

ing a criminal investigation. Section 962(d) expands 18 U.S.C. 1510,

to make it an offense for an officer, director, partner, employee, or

attorney of a financial institution knowingly to notify certain per-

” See n.2 supra.

1' See n.2 supra.
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sons that a grand jury has subpoenaed the records of a customer,

in connection with the investigation of the possible banking of.

fenses listed in 951(c). The persons to whom disclosure is prohibited .

are (1) the customer whose records are sought, or (2) a target of the

grand jury investigation. The maximum penalty is 5 years impris-

onment and a fine under title 18 of the United States Code.‘3 __ ;,

Section 962(e) makes conforming amendments to 18 U.S.C. 2113.

Section 962(f) makes technical amendments to 18 U.S.C. 215 and

makes the definition of ”financial institution" set forth in 18 U.S.C.:

215(b) applicable to all of title 18, by moving the definition into a;

separate section (20) of title 18 of the United States Code. .

SEC. 963. CIVIL AND CRIMINAL FORFEITURE. ._ -

Section 963 provides for civil and criminal forfeiture in connec-

tion with title 18 offenses affecting financial institutions. Section

963(a) amends 18 U.S.C. 981, which deals with civil forfeiture. Sec-

tion 963(a)(1) provides for civil forfeiture for (1) a violation of 18

U.S.C. 215, 656, 657, 1005, 1006, 1007, 1014, or 1344; (2) a violation

of 18 U.S.C. 1341 or 1343 affecting a financial institution; and (3)

conspiracy to violate any of the above sections. Section 963(a)(2)

makes necessary conforming changes and authorizes the Attorney.

General to sell any forfeited property which is not required to,be

destroyed or is not harmful. Section 963(a)(2) also adds a new provi-
sion establishing a priority for the disposition of proceeds that have

been civilly forfeited. First, proceeds are used to reimburse outof-.
pocket expenses incurred for seizure and forfeiture by the Federal

banking agency regulating the financial institution. Second, pro-

ceeds go to the Department of Justice to reimburse its out-of-pocket

expenses for seizure and, forfeiture. Third, if the affected financial
institution is in receivership or liquidation, proceeds go to a Feder:

al banking agency regulating the institution, to reimburse the
agency for (i) payments to. claimants or creditors or (ii) losses suf-_
fered by that agency’s insurance fund asa result of the receiver:
ship or liquidation. Fourth, if the affected financial institution is
not in receivership or liquidation, the proceeds go to the General
Fund of the Treasury or, upon the order of the appropriate Federal
bank regulatory agency, to the affected financial institution as res-
titution. Amounts received by the financial institution shall be set
off against amounts later recovered by the institution as compensal'
tory damages in a State or Federal proceeding. ' ..

Section 963(b) amends 18 U.S.C. 982, which deals with criminal
forfeiture. Section 963(b)(1) authorizes criminal forfeiture for (1)-a
violation of 18 U.S.C. 215, 656, 657, 1005, 1006, 1007, 1014, or .1344;
(2) a violation of 18 U.S.C. 1341 or 1343 affecting a financial institu;
tion; and (3) a conspiracy to violate any of those sections. Section
963(bX2) provides that property forfeited for these violations shall

be disposed of in accordance with the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (12 U.S.C. 853). . g

'3 Under 18 U.S.C. 3571, the court can impose a fine ( 1) for an organization, of up to the great-
er of $500,000 or twice the amount gained or the loss inflicted by the offense for an organization;
(2) for an individual. up to the greater of $250,000 or twice the amount gained or the loss inflict-
ed by the offense.
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BANK BRIBERY AMENDM
ENTS ACT OF 1985

For Legislative History 0 Act see Reportfor PL
. 99—370

of Representatives of the
m Legislative istory Section-post

zbled,

TED STATES OF THE USlA
An Ad to amend title 18, United States Code, with respect to certain bribery and related offenses.

Be it enacted by the Senate and House of Representatives of the

United States ofAmerica
in Congress assembled,

SECTION ii SHORT TITLE.
g

This Act may be cited as the “Bank Bribery Amendme
nts Act of

1985”.

SEC. 2. CHAPTER ll AMENDMENT.

1Section 215 of title 18, United States Code, is amended to read as

f0 lows:
'

’

“§ 215. Receipt of commissions or gifts for procuring loans

”(8) Whoever—

“(1) corruptly gives, offers, or promises anything of value to

any person, with intent to influence or reward an officer,

director, employee, agent, or attorney of a financial institution

in connection with any business or transaction of such institu-

tion; or

”(2) as an officer, director, employee, agent, or attorney of a

financial institution, corruptly solicits or demands for the bene-

fit of any person, or corruptly accepts or agrees to accept,

anything of value from any person, intending to be influenced

or rewarded in connection with any business or transaction of

such institution;

shall be fined not more than $5,000 or three times the value of the

thing given, offered, promised, solicited, demanded, accepted, or

agreed to be accepted, whichever is greater, or imprisoned not more

than five years, or both, but if the value of the thing given. offered,

promised, solicited, demanded, accepted, or agreed to be accepted

does not exceed $100, shall be fined not more than $1,000 or impris-

oned not more than one year, or both. .

“(b) As used in this section, the term ‘financial institution’

means— _

“(1) a bank with deposits insured by the Federal Deposit

Insurance Corporation;
. .' i ,' , - , . ,

“(2) an institution with accounts insured by the."Federal

Savings and Loan Insurance Corporation; ’ - v ’

“(3) a credit union with accounts insured by the National

_
Credit Union Share Insurance Fund; - »

, g
“(4) a Federal home loan bank or a member, as defined in

,
section 2 of the Federal Home Loan Bank Act (12 USC. 1422),

of the Federal home loan bank system;

“(5) a Federal land bank, Federal intermediate credit bank,

bank for cooperatives, production credit association, and Fed-

eral land bank association;

eign Relations Authoriza-

d the second sentence of

ation and Education Ex-

Information Agency shall

.e United States a master

Land

United States rights and
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“(6) a small business investment company, as defined in
section 103 of the Small Business Investment Act of 1958

(15 U.S.C. 662);

“(7) a bank holding company as defined in section 2 of the
Bank Holding Company Act of 1956 (12 U.S.C. 1841); or

“(8) a savings and loan holding company as defined in section ,_.

408 of the National Housing Act (12 U.S.C. 1730a).

“(c) This section shall not apply to bona fide salary, wages, fees, or
other compensation paid, or expenses paid or reimbursed, in the‘

usual course of business. . ,

“(d) Federal agencies with responsibility for regulating a financial

institution shall jointly establish such guidelines as are appropriate
to assist an officer, director, employee, agent, or attorney of a

Public financial institution to comply with this section. Such agencies shall
Normation- make such guidelines available to the public.". - w 'I

18 USC 215 note. SEC. 3. EFFECTIVE DATE.

This Act and the amendments made by this Act shall take effect
30 days after the date of the enactment of this Act. ;

Approved August 4, 1986.
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PUBLIC LAW 98—473 [H.J.Res. 648]; October 12, 1984

CONTINUING APPROPRIATIONS,
1985—COMPREHENS

IVE

CRIME CONTROL ACT OF 1984

For Legislative History ofAct, see p. 3182

Joint Resolution maklng continuing appropriatlons for the fiscal year 1985, and tor other

purposes.

TITLEI

That the following sums are hereby appropriated, out of any

money in the Treasury not otherwise appropriated, and out of

applicable corporate or other revenues, receipts, and funds, for the

several departments, agencies, corporations, and other organiza-

tional units of the Government for the fiscal year 1985, and‘for other

. urposes, namely:

SEC. 101. (a) Such sums as may be necessary for programs,

projects, or activities provided for in the Agriculture, Rural Develop-

ment and Related Agencies Appropriation Act, 1985 (HR. 5743), to

the extent and in the manner provided for in the conference report

and joint explanatory statement of the Committee of Conference

(House Report Numbered 98-1071), filed in the House of Representa-

tives on September 25, 1984, as if such Act had been enacted into

law.

(b) Such sum as may be necessary for programs, projects, or

activities provided for in the District of Columbia Appropriation

Act, 1985 (HR. 5899), to the extent and in the manner provided for

in the conference report and joint explanatory statement of the

Committee of Conference (House
Report Numbered 98-1088). filed in

the House of Regresentatives on
September 26, 1984, as if such Act

had been e into law.
~

(c) Such amounts as may be necemary for programs, projects or

activities provided for in the De ent of the Interior and Related

Agencies Appropriations Act, 1 85, at a rate of operations and to the

extent and in the manner provided as follows, to be effective as if it

had been enacted into law as the regular appropriation Act:

98 STAT. 1837
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(b) The analysis at the

amended by adding after the item relating to section 509 the
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“510. Securities of the State and private entities".

 

 

Oct. 12 CONT. APPROP.——CRIME CONTROL ACT

“(1) the term ‘counterfeited' means a document that pur rts

to be genuine but is not, because it has been falsely ma e or

manufactured in its entirety;

“(2) the term ‘forged’ means a document that purports to be

genuine but is not because it has been falsely altered, com-

pleted, signed, or endorsed, or contains a false addition thereto

or insertion therein, or is a combination of parts of two or more

genuine documents;

“(3) the term ‘security’ means—

“(A) a note, stock certificate, treasury stock certificate,

bond, treasury bond, debenture, certificate of deposit, inter-

est coupon, bill, check, draft, warrant, debit instrument as

defined in section 916(c) of the Electronic Fund Transfer

Act (15 U.S.C. 1693(c)), money order, traveler’s check, letter

of credit, warehouse receipt, negotiable bill of lading, evi-

dence of indebtedness, certificate of interest in or participa-

tion in any profit-sharing agreement collateral-trust

certificate, pre-reorganization certificate of subscription,

transferable share, investment contract, voting trust certifi-

cate, or certificate of interest in tangible or intangible

Property;
.

”(B) an instrument evidencing ownership of goods, wares,

or merchandise;

“(C) any other written instrument commonly known as a

security;

”(D) a certificate of interest in, certificate of participation

in, certificate for, receipt for, or warrant or option or other

right to subscribe to or purchase, any of the foregoing; or

“(E) a blank form of any of the foregoing;

“(4) the term ‘organization’ means a legal entity, other than a

government, established or organized for any purpose, and in-

cludes a corporation, company, association, firm, partnership,

joint stock company, foundation, institution, society, union, or

any other association or persons which operates in or the

activities of which affect interstate or foreign commerce; and

“(5) the term ‘State’ includes a State of the United States, the

District of Columbia, Puerto Rico. Guam, the Virgin Islands,

and any other territo or possession of the United States".

'nning of chapter. 25 of title 18 is

PART E—Racairr or STOLEN BANK PROPERTY

Sec. 1106. Subsection (c) of section 2113 of title 18 is amended to

read as follows:

"‘(c) Whoever receives, possesses, conceals, stores, barters, sells, or

disposes of, any property or money or other thing of value which has

been taken or stolen from a bank, credit union, or savings and loan

association in violation of subsection (b), knowing the same to be

property which has been stolen shall be subject to the punishment

provided in subsection (b) for the taken".

PART F—BANK BRIBERY

Sec. 1107. (a) Section 215 of title 18 is amended to read as follows:

98 STAT. 2145
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Sec. 1107

“(al Whoever, being an officer, director, employee, agent, or attor-
ney of any financial institution, bank holding company, or savings
and loan holding company, except as provided by law, directly or
indirectly, asks, demands, exacts, solicits, seeks, accepts, receives or
agrees to receive anything of value. for himself or for any other
person or entity, other than such financial institution, from any
person or entity for or in connection with any transaction or busi-
ness of such financial institution; or

”(b) Whoever, except as provided by law, directly or indirectly,
gives, offers, or promises anything of value to any officer, director,
employee, agent, or attorney of any financial institution, bank
holding company, or savings and loan holding company, or offers or
promises any such officer, director, employee, agent, or attorney to
give anything of value to any person or entity, other than such
financial institution, for or in connection with any transaction or
business of such financial institution, shall be fined not more than
$5,000 or three times the value of anything offered, asked, given,
received, or agreed to be given or received, whichever is greater, or
imprisoned not more than five years, or both; but if the value of
anything offered, asked, given, received, or agreed to be given or
received does not exceed $100, shall be fined not more than $1,000 or
imprisoned not more than one year, or both.

"(cl As used in this section—

“(1) ‘financial institution’ means—

"(A) any bank the deposits of which are insured by the
Federal Deposit Insurance Corporation;

"(8) any member, as defined in section 2 of the Federal
12 USC 1422. Home Loan Bank Act, as amended, of the Federal Home

Loan Bank System and any Federal Home Loan Bank;
“(C) any institution the accounts of which are insured by

the Federal Savings and Loan Insurance Corporation;

“(D) any credit union the accounts of which are insured
by the Administrator of the National Credit Union Admin-

istration; \

”(E) any Federal land bank, Federal land bank associa-
tion, Federal intermediate credit bank, production credit
association, bank for cooperatives; and

"(Fl a small business investment company, as defined in
section 103 of the Small Business Investment Act of 1958

(15 U.S.C. 662); and

”(2) ‘bank holding company’ or ‘savings and loan holding
company’ means any person, corporation, partnership, business
trust, association or similar organization which controls a finan-
cial institution in such a manner as to be a bank holding
company or a savings and loan holding company under the
Bank Holding Company Act Amendments of 1956 (12 U.S.C.

12 USC 1841 1841) or the Savings and Loan Holding Company Amendmentsnote. .‘ ‘ or 1967 (12 U.S.C. l730a).

$3,359 170‘ "(d) This section shall not apply to the payment by a financial
' institution of the usual salary or director's fee paid to an officer,

director, employee, agent, or attorney thereof, or to a reasonable fee
paid by such financial institution to such officer, director, employee,
agent, or attorney for services rendered to such financial institu-
tion.".

Repeal. (b) Section 216 of title 18 is repealed, and the section analysis of
12* USC 2m chapter 11 for section 216 be amended to read:

“216. Repealedfh
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Oct. 12 CONT. APPROP.—CRIME CONTROL ACT

PART G—BANK FRAUD

Sec. 1108. (a) Chapter 63 of title 18 of the United States Code is

amended by adding a new section as follows:

“§ 1344. Bank fraud

“(a) Whoever knowingly executes, or attempts to execute, a

scheme or artifice—

“(1) to defraud a federally chartered or insured financial

institution; or '

“(2) to obtain any of the moneys, funds, credits, assets, securi-

ties or other property owned b or under the custody or control

of a federally chartered or insured financial institution by

means of false or fraudulent pretenses, re resentations, or

promises, shall be fined not more than $10, , or imprisoned

not more than five years, or both.

“(b) As used in this section, the term ‘federally chartered or

insured financial institution' means—

“(1) a bank with deposits insured by the Federal Deposit

Insurance Corporation;

“(2) an institution with accounts insured by the Federal

Savings and Loan Insurance Corporation;

“(3) a credit union with accounts insured by the National

Credit Union Administration Board;

”(4) a Federal home loan bank or a member, as defined in

section 2 of the Federal Home Loan Bank Act (12 USC. 1422),

of the Federal home loan bank system; or

“(5) a bank,- banking association, land bank, intermediate

credit bank, bank for cooperatives, production credit associa-

tion, land bank association, mortgage association, trust

company, savings bank, or other banking or financial institu-

tion organized or operating under the laws of the United

States". ,

(b) The analysis for chapter 63 ‘of title 18 of the United States Code

is amended by adding at the end thereof the following“.

“1344. Bank fraud".

Pm H—Possnssion or CONTRABAND m PRISON

Sec. 1109. (a) Section 1791 of title 18, United States Code is

amended to read as follows:

“9 1791. Providing or possessing contraband in prison

“(a) Gimmes—A person commits an offense if, in violation of a

statute, or a regulation, rule, or order issued pursuant thereto-

“(1) he provides, or attempts to provide, to an inmate of a

Federal penal or correctional facility—

“(A) a firearm or destructive device; '

“(Bl any other weapon or object that may be used as a

weagon or as a means of facilitating escape;

“( ) a narcotic drug as defined in section 102 of the

Controlled Substances Act (21 USC. 802);

“(D) a controlled substance, other than a narcotic drug, as

defined in section 102 of the Controlled Substances Act (21

USC. 802), or an alcoholic beverage;

“(El United States currency; or

98 STAT. 2147
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COURT'S INSTRUCTION NO.

The crime of embezzlement of bank funds, as charged in Count

AC of the indictment, has five essential elements, which are:

Qng, the defendant was AC;

Iwg, the defendant embezzled the funds of the bank;

Three, the amount so embezzled was more than $100.00;

figur, the defendant did so with the intent to defraud the

bank; and

Elle, the bank was insured by the FDIC.

"Embezzlement" means the voluntary and intentional taking,

or conversion to one's own use, of the property of another, which

property came into the defendant's possession lawfully, by virtue

of some office, employment, or position of trust which the

defendant held. "Misapplication" means the unauthorized, or

unjustifiable or wrongful use of a bank's funds. Misapplication

includes the wrongful taking or use of money of the bank by a

bank officer or employee for his own benefit or for the use and

benefit of some other person.

To act with "intent to injure" means to act with intent to

cause pecuniary loss. To act with ”intent to defraud" means to

act with intent to deceive or cheat, for the purpose of causing a

financial loss to someone else or bringing about a financial gain

to defendant or another.

Ac
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UNITED STATES of America, Plaintiff-Appellee,

v.

Don C. DAVIS, Defendant—Appellant.

UNITED STATES of America, Plaintiff-Appellee,

v.

Daniel M. BURKE, Defendant—Appellant.

Nos. 89—8051, 89—8052, 90-8057, 90-8058.

United States Court of Appeals,

Tenth Circuit.

Jan. 22, 1992.

Defendants were convicted in the United States

District Court for the District of Wyoming, Alan B.

Johnson, J., of various bank fraud offenses, and

they appealed. The Court of Appeals, Baldock,

Circuit Judge, held that: (1) one defendant’s death

pending appeal required dismissal of his appeal and

remand to District Court with instructions to dismiss

underlying indictment; (2) agency relationship

existed between defendant and bank, as required to

support conviction for misapplying federally insured

funds and making false entries in bank books and

records; (3) superseding indictment did not

impermissibly amend charges in original indictment;

(4) defendant could be convicted of misapplication

of bank funds based on his alleged failure to disclose

self—dealing in connection with bank’s investment in

various securities; (5) defendant could be convicted

for misapplying bank funds used to purchase

subordinated debentures in bank holding companies;

and (6) federal agencies acted within their

supervisory capacities in securing and exchanging

information concerning defendant’s activities.

Affirmed in part, dismissed in part, and

remanded.

[1] CRIMINAL LAW (a):7 1070

110k1070

Defendant’s death pending appeal required dismissal

of appeal and remand to district court with

instructions to vacate judgment and dismiss

underlying indictment.

[1] CRIMINAL LAW Q: 1192

110k1192

Defendant’s death pending appeal required dismissal

of appeal and remand to district court with

instructions to vacate judgment and dismiss

sLa be ccbrx‘ed’v’ved broom,
Page 1

underlying indictment.

[2] CRIMINAL LAW G7» 1104(3)

110k1104(3)

Pages of transcript should be numbered in single

series of consecutive page numbers for each

proceeding, regardless of number of days involved.

[3] BANKS AND BANKING (or—3 509.10

52k509.10

Agency relationship existed between defendant and

bank, as required to support conviction for

misapplying federally insured funds and making

false entries in bank books and records or unlawful

receipt of benefits; defendant often

attended board meetings, providing financial advice

to bank’s board and its president, and, with

codefendant, was able to acquire control of majority

of bank’s shares. 18 U.S.C.A. §§ 657, 1006.

[3] BANKS AND BANKING 6:, 509. 15

52k509.15

Agency relationship existed between defendant and

bank, as required to support conviction for

misapplying federally insured funds and making

false entries in bank books and records or unlawful

receipt of benefits; defendant often attended board

meetings, providing financial advice to bank’s board

and its president, and, with codefendant, was able to

acquire control of majority of bank’s shares. 18

U.S.C.A. §§ 657, 1006.

[4] BANKS AND BANKING <52: 509.10

52k509.10

Bank customer may be convicted as aider and abetter

under criminal statutes prohibiting misapplication of

federally insured funds and making false entries in

bank books and records or unlawful receipt of

benefits when principal, an officer, agent, employee

or other person connected in any capacity of trust

with the institution, is found guilty of the offense.

18 U.S.C.A. §§ 657, 1006.

[4] BANKS AND BANKING (b 509.15

52k509.15

Bank customer may be convicted as aider and abetter

under criminal statutes prohibiting misapplication of

federally insured funds and making false entries in

bank books and records or unlawful receipt of

benefits when principal, an officer, agent, employee

or other person connected in any capacity of trust
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with the institution, is found guilty of the offense.

18 U.S.C.A. §§ 657, 1006.

[5] BANKS AND BANKING 6: 509.10

52k509.10

Those who serve federally insured institution,

whether in employment context or in some other

position of trust, are "connected with" that

institution under statute prohibiting misapplication

of federally insured funds or making false entries in

bank books and records or unlawful receipt of

benefits. 18 U.S.C.A. §§ 657, 1006.

[5] BANKS AND BANKING <9): 509.15

52k509.15

Those who serve federally insured institution,

whether in employment context or in some other

position of trust, are "connected with" that

institution under statute prohibiting misapplication

of federally insured funds or making false entries in

bank books and records or unlawful receipt of

benefits. 18 U.S.C.A. §§ 657, 1006.

[6] BANKS AND BANKING (b 509.10

52k509.10

For purposes of statute prohibiting misapplication of

federally insured funds and making false entries in

bank books and records or unlawful receipt of

benefits, connection with federally protected

institution may result from control through stock

ownership, or control through power to extend

credit; such direct control, however, is not essential

to finding that defendant is connected with

institution. 18 U.S.C.A. §§ 657, 1006.

[6] BANKS AND BANKING 4’): 509.15

52k509.15

For purposes of statute prohibiting misapplication of

federally insured funds and making false entries in

bank books and records or unlawful receipt of

benefits, connection with federally protected

institution may result from control through stock

ownership, or control through power to extend

credit; such direct control, however, is not essential

to finding that defendant is connected with

institution. 18 U.S.C.A. §§ 657, 1006.

[7] BANKS AND BANKING 4»: 509.15

52k509.15

Statute prohibiting misapplication of federally

insured funds does not require Government to prove

that defendant performed ministerial task of

Page 2

disbursement. 18 U.S.C.A. § 657.

[8] CRIMINAL LAW 6:» 159

110k159

Superseding indictment did not impermissibly

amend charges in an original indictment charging

defendant with wire fraud, so as to cause

superseding indictment to be barred by limitations;

while defendant claimed that superseding indictment

changed entire theory of criminal liability from

scheme to transfer $20 million for benefit of

defendants to scheme to obtain control of three

financial institutions, conspiracy count in original

indictment covered not only defendant’s control

activities, but also transactions involving acquisition

of controlling interest. 18 U.S.C.A. §§ 1001,

1005, 1006, 1014, 3282.

[9] CRIMINAL LAW 6: 157

1 10k157

Date of original indictment tolls limitations period

as to charges alleged.

[10] CRIMINAL LAW (2:? 159

110k159

Superseding indictment filed while first indictment

is validly pending is not barred by statute of

limitations unless it broadens or substantially

amends charges in first indictment.

[11] INDICTMENT AND INFORMATION

4% 15(1)

210k15(1)

If allegations and charges contained in superseding

indictment are substantially the same as those

contained in original indictment, sufficient notice is

presumed.

[12] INDICTMENT AND INFORMATION

(P 15(1)

210k15(1)

Indictment is not amended impermissibly by

superseding indictment which names greater or

lesser number of defendants as coconspirators or

contains slightly different mix of closely related

statutory violations as objects of conspiracy,

provided essential nature of conspiracy alleged in

first indictment remains the same.

[13] CRIMINAL LAW («p 835

110k835

Defendant’s "theory of the defense" instructions
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were properly rejected by trial court in bank fraud

prosecution, where instructions were essentially

summaries of the evidence in light most favorable to

defense, marshaled facts supporting defendant’s

version of events, and would have precluded jury

from finding elements of various charged offenses.

[14] CRIMINAL LAW $2 772(6)

1 10k772(6)

Defendant is entitled to correct instructions on

defenses supported by sufficient evidence for jury to

find in defendant’s favor.

[14] CRIMINAL LAW <§>== 814(8)

1 10k814(8)

Defendant is entitled to correct instructions on

defenses supported by sufficient evidence for jury to

find in defendant’s favor.

[15] CRIMINAL LAW (e: 769

110k769

District judge has substantial discretion in

formulating jury instruction; Court of Appeals’

review is confined to determining whether

instructions as a whole sufficiently cover issues

presented by evidence and constitute correct

statements of the law.

[15] CRIMINAL LAW (5:: 822(1)

110k822(l)

District judge has substantial discretion in

formulating jury instruction; Court of Appeals’

review is confined to determining whether

instructions as a whole sufficiently cover issues

presented by evidence and constitute correct

statements of the law.

[16] CRIMINAL LAW (b 822(1)

110k822(1)

Jury instructions are considered as a whole;

particular jury instruction is not to be read in

isolation.

[17] BANKS AND BANKING «’7’ 509.15

52k509.15

Defendant, as agent of bank, could be convicted of

misapplication of bank funds based on his alleged

failure to disclose self-dealing in connection with

bank’s investment in various securities, even if

money invested by bank was used by recipient

corporations in way promised to bank. 18

U.S.C.A. §657.

Page 3

[18] BANKS AND BANKING (#2 509.15

52k509.15

Misapplication of bank funds may occur when

officer, director, employee or other person subject

to misapplication statute knowingly lends money to

sham borrower or causes all or part of loan to be

made for his or her own benefit while concealing his

or her interest from bank. 18 U.S.C.A. § 657.

[19] BANKS AND BANKING Q: 509. 15

52k509.15

When person within ambit of statute prohibiting

misapplication of bank funds receives material

benefits of loans without disclosing this fact,

misapplication has occurred. 18 U.S.C.A. § 657 .

[20] BANKS AND BANKING (o: 509. 15

52k509.15

Trier of fact is not restricted solely to immediate

transferee of bank funds when determining whether

misapplication has occurred. 18 U.S.C.A. § 657.

[21] BANKS AND BANKING (o: 509. 15

52k509.15

Defendant, as agent of bank, could be convicted of

misapplying bank funds used to purchase

subordinated debentures in bank holding companies,

where holding companies spent portion of funds to

acquire option in corporation which allegedly paid

substantial sums to defendant. 18 U.S.C.A. §§ 656,

657.

[22] BANKS AND BANKING Q): 509. 15

52k509.15

Bank’s decision to purchase securities in amounts

which exceeded legitimate use of those funds

constituted misapplication of bank funds. 18

U.S.C.A. §657.

[23] BANKS AND BANKING Q: 509. 15

52k509.15

In determining whether statute prohibiting

misapplication of bank funds has been violated,

Court of Appeals looks at substance of transactions,

even if multiple entities are involved. 18 U.S.C.A.

§ 657.

[24] BANKS AND BANKING (if: 509.20

52k509.20

Defendant could be convicted of overvaluing

security by submitting false appraisal report to bank

in connection with loan, although bank did not
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receive report until after one year after loan was

made and note matured; bank sought appraisal as

condition of initiation and continuation of loan, and

Government was not required to prove that bank

actually relied upon the appraisal. 18 U.S.C.A. §

1014.

[25] BANKS AND BANKING @ 509.10

52k509.10

Defendant could be convicted of making false entry

in bank records based on his meeting with member

of board of directors which allegedly caused

member to make false entries in bank minutes at

subsequent directors’ meeting; it was sufficient that

defendant knowingly "set into motion" or

knowingly participated in events which would

necessarily cause false entries to be made. 18

U.S.C.A. §§ 1005, 1006.

[26] BANKS AND BANKING Q: 235

52k235

Federal Reserve Board (FRB), Federal Home Loan

Bank Board (FHLBB) and Office of Controller of

Currency (OCC) acted within their supervisory

capacities in securing and exchanging information

concerning defendant’s activities with respect to

bank holding companies and individual banks, so

that Right to Financial Privacy Act did not apply to

information disclosed by those agencies concerning

defendant’s bank transactions in connection with

criminal investigation. Financial Institutions

Regulatory and Interest Rate Control Act of 1978,

§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[26] BANKS AND BANKING a: 353

52k353

Federal Reserve Board (FRB), Federal Home Loan

Bank Board (FHLBB) and Office of Controller of

Currency (OCC) acted within their supervisory

capacities in securing and exchanging information

concerning defendant’s activities with respect to

bank holding companies and individual banks, so

that Right to Financial Privacy Act did not apply to

information disclosed by those agencies concerning

defendant’s bank transactions in connection with

criminal investigation. Financial Institutions

Regulatory and Interest Rate Control Act of 1978,

§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[26] BANKS AND BANKING Q: 451

52k451

Federal Reserve Board (FRB), Federal Home Loan

Page 4

Bank Board (FHLBB) and Office of Controller of

Currency (OCC) acted within their supervisory

capacities in securing and exchanging information

concerning defendant’s activities with respect to

bank holding companies and individual banks, so

that Right to Financial Privacy Act did not apply to

information disclosed by those agencies concerning

defendant’s bank transactions in connection with

criminal investigation. Financial Institutions

Regulatory and Interest Rate Control Act of 1978,

§§ 1101-1122, 12 U.S.C.A. §§ 3401-3422.

[27] CRIMINAL LAW @2 394.1(2)

110k394.1(2)

Even had Right to Financial Privacy Act been

violated in connection with disclosure of various

government agencies concerning defendant’s bank

transactions, suppression was not available remedy,

nor was dismissal of indictment. Financial

Institutions Regulatory and Interest Rate Control

Act of 1978, § 1117(d), 12 U.S.C.A. §3417(d).

[27] INDICTMENT AND INFORMATION

(b 144.1(1)

210k144.1(1)

Even had Right to Financial Privacy Act been

violated in connection with disclosure of various

government agencies concerning defendant’s bank

transactions, suppression was not available remedy,

nor was dismissal of indictment. Financial

Institutions Regulatory and Interest Rate Control

Act of 1978, § 1117(d), 12 U.S.C.A. §3417(d).

[28] CRIMINAL LAW (w 412.2(2)

110k412.2(2)

Defendant’s meeting with Federal Reserve Board

(FRB) agents to discuss financial problems of two

bank holding companies was not custodial

interrogation for Miranda purposes, although FRB

had sent criminal referral to United States attorney

two days earlier identifying several insiders of

holding companies as targets. U.S.C.A.

Const.Amend. 5.

[29] BANKS AND BANKING 4’7 235

52k235

Government agency charged with bank oversight

may develop information in civil matters which may

be relevant in potential criminal prosecution.

[30] CRIMINAL LAW 6: 986.4(1)

110k986.4(1)
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Rule giving attorney for Government equivalent

opportunity to speak to court at sentencing did not

preclude Government’s filing of written sentencing

memorandum. Fed.Ru1es Cr.Proc.Rule 32(a)(1), 18

U.S.C.A.

[31] CRIMINAL LAW (up 986.4(1)

110k986.4(1)

Only if Government’s sentencing memorandum is

incorporated expressly into presentence report and

defendant objects to material contained in

memorandum is compliance with rule governing

objections to presentence report necessary.

Fed.Ru1es Cr.Proc.Rule 32(c)(3)(D), 18 U.S.C.A.

[32] MANDAMUS (P 61

250k61

Defense counsel was not entitled to writ of

mandamus requiring district court to process his

interim vouchers for payment of fees and expenses

pursuant to Criminal Justice Act, where counsel had

not complied with rule requiring filing of separate

petition and proof of service on respondent judge, as

well as other parties. 18 U.S.C.A. §§ 3006A,

3006A(d)(4); F.R.A.P.Rule 21(a), 28 U.S.C.A.;

28 U.S.C.A. §§ 1291, 1651(a).

[33] CRIMINAL LAW (.7... 1023(1)

110k1023(1)

Fee determinations by district judge pursuant to

Criminal Justice Act are administrative in character

and do not constitute final appealable orders within

meaning of statute governing jurisdiction of Court

of Appeals. 18 U.S.C.A. § 3006A; 28 U.S.C.A. §

1291.

[34] MANDAMUS G»: 61

250k61

Court of Appeals could consider defense counsel’s

request for writ of mandamus requiring district court

to process his interim vouchers for payment of fees

and expenses pursuant to Criminal Justice Act. 18

U.S.C.A. §3006A; 28 U.S.C.A. § 1651(a).

*1485 Todd L. Vriesman (John A. Sbarbaro with

him on the brief) of Kirkland & Ellis, Denver,

Colo., for defendant-appellant Don C. Davis.

E. James Burke and Rhonda S. Woodard, of

Burke, Woodard & Bishop, P.C., Cheyenne, Wyo.,

for defendant-appellant Daniel M. Burke.

Page 5

Francis Leland Pico, Asst. U.S. Atty. (Richard A.

Stacy, U.S. Atty., & David A. Kubichek with him

on the brief), Cheyenne, Wyo., for plaintiff—

appellee.

*1486 Before ANDERSON, BALDOCK and

EBEL, Circuit Judges.

BALDOCK, Circuit Judge.

This case involves the theft of federally insured

deposits through a series of complicated financial

transactions involving collusion, deception, self—

dealing and conflict of interest. Defendants Don C.

Davis and Daniel M. Burke diverted or misapplied

millions of dollars at the expense of several banks

and savings and loan institutions, and ultimately the

United States treasury. [FNl] The fraud required

false representations to, and the concealing of

important information from, bank examiners, bank

directors and bank officers.

FNl. Defendant John Edmiston was charged in a

single count, pled guilty and testified against Davis

and Burke. Edmiston was the president of First

National Bank of Evanston (FNBE), owned an

interest in the bank through the holding company,

and served on the bank’s board of directors.

By superseding indictment, both defendants were

charged with one count of conspiracy to commit

offenses against and to defraud the United States

(count 1), 18 U.S.C. § 371; nine counts of wire

fraud (counts 2-10), 18 U.S.C. § 1343; five counts

of misapplying federally insured funds (counts 11-

14, 16), 18 U.S.C. § 657; three counts of making

false entries in bank books and records or unlawful

receipt of benefits (counts 15, 2O & 21), 18 U.S.C.

§ 1006. Davis also was charged in two counts of

overvaluing security and making false statements

(counts 18 & 19), 18 U.S.C. § 1014. After a ten-

week trial in which the trial judge displayed

consummate patience, the jury convicted Davis on

fourteen counts including the conspiracy count

(count 1), five counts of wire fraud (counts 3-6, 9),

four counts of misapplying federally insured funds

(counts 11-13, 16), two counts of aiding and

abetting false entries (counts 15 & 21), one count of

aiding and abetting in the unlawful receipt of

benefits (count 20), and one count of overvaluing

security (count 18). The jury convicted Burke on

eleven counts, including the conspiracy count (count
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1), three counts of wire fraud (counts 4-6), four

counts of misapplying federally insured funds

(counts 11, 12, 14 & 16) two counts of making false

entries (count 15 & 21) and one count of unlawfully

receiving benefits (count 20). The district court, for

these pre-Sentencing Guidelines offenses, sentenced

Davis to six years imprisonment and Burke to four

years. These appeals followed.

[1] After submission of these appeals, we affirmed

the imposition of civil monetary penalties against

defendants based on violations of cease and desist

orders of the Federal Reserve Board. Burke v.

Board of Governors, 940 F.2d 1360 (10th

Cir.1991). Burke died on December 6, 1991.

Thereafter, the government filed a suggestion of

death. Burke’s counsel, on behalf of the family,

opposed dismissal, seeking an appellate decision on

the merits. We respect the wishes of the family, but

the law provides a more advantageous resolution:

"death pending direct review of a criminal

conviction abates not only the appeal but also all

proceedings had in the prosecution from its

inception." See Durham v. United States, 401 U.S.

481, 483, 91 S.Ct. 858, 860, 28 L.Ed.2d 200

(1971) (per curiam) (footnote omitted), overruled on

other grounds, Dove v. United States, 423 U.S.

325, 96 S.Ct. 579, 46 L.Ed.2d 531 (1976) (per

curiam) (eliminating Durham rule for petitions for

certiorari, but not for appeals of right). See also

United States V. Williams, 874 F.2d 968, 970 (5th

Cir.1989); United States v. Schumann, 861 F.2d

1234, 1236 (11th Cir.1988); United States v.

Mollica, 849 F.2d 723, 725—26 (2d Cir.1988);

United States v. Littlefield, 594 F.2d 682, 683 (8th

Cir.1979); United States v. Bechtel, 547 F.2d

1379, 1380 (9th Cir.1977). Accordingly, as to

Burke, we shall dismiss his appeal and remand the

criminal judgment against him to the district court

with instructions to vacate the judgment and dismiss

the underlying indictment. See Id.

I.

The govemment’s case involved five transactions.

We briefly outline these *1487 transactions before

reaching the merits of Davis’s appeal.

A. Acquisition of FNBE

The first transaction involved the acquisition of

the First National Bank of Evanston, Wyoming
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(FNBE) by EVCO, Inc., a bank holding company,

by a group of investors. Defendants Burke, Davis

and Edmiston, see supra 11. 1, first sought to acquire

FNBE in 1982. All were well connected with other

federally insured financial institutions. Davis was a

major stockholder, board chairman and president of

the Stockgrower’s State Bank Company (SSBC), the

bank holding company which owned Stockgrower’s

State Bank (SSB). Likewise, Edmiston was a

stockholder and board member of SSBC. Burke was

a board member of Guaranty Federal Bank (GFB).

Ultimately, the Federal Reserve Bank approved a

$10 million acquisition of FNBE by a different

investor group (the Burke group) with no more than

a 3:1 debt-to-equity ratio ($7.5 million of debt) and

no involvement of Davis and coinvestor Robert L.

Anderson. Based on a series of false representations

by Davis and Burke, however, the acquisition was

financed for $12.5 million by Omaha National

Bank, SSB, GFB and Provident Federal Bank. With

the assistance of Burke, Davis directed the wire

transfer of over $2 million for uses unrelated to the

acquisition of FNBE. A total of $3.1 million of the

acquisition funding was diverted to Davis and

Anderson.

B. GFB Purchase of Bank Holding Company

Securities

GFB, and its wholly owned subsidiary Powder

River Service Corp. (PRSC), purchased $1.5

million in subordinated debentures and $1 million in

preferred stock issued by EVCO and another bank

holding company, SSBC. Burke and Davis

exercised control of GFB as part of a group which

had majority stock ownership. While Burke served

as a director, Davis frequently gave financial advice

to the board and attended several GFB board

meetings. Burke and Davis were instrumental in

persuading GFB’s president, Tom Hogan, to

purchase these securities. See X Tr. 60. The

proceeds were to enable EVCO and SSBC to activate

Wyoming Financial Services (WFS), a recently

formed corporation. In reality, WFS served as a

conduit to funnel approximately $701,000 to Davis

and $54,000 to Burke. See XII Tr. 100-11.

C. Elkhom Land Deal

[2] In May 1984, a limited partnership, in which

PRSC had an 84% interest, purchased land owned
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by the Elkhom Land and Livestock Company.

Burke and Davis persuaded the GFB Board to fund

PRSC’s participation in the amount of $1.65

million, with the understanding that the proceeds

would be used to pay existing indebtedness on the

land. Only $1.15 million was used for that purpose;

Davis received the remaining $500,000 as a secret

commission. Several months later, Burke and Davis

had GFB’s attorney prepare a "clarifying" minute

entry indicating that the commission had been

authorized by the GFB board when, in fact, it had

not. See Pl. ex. 914; VIII R.S. 19. Although

Burke abstained from the vote on the amendment, he

and Davis took steps leading to its preparation.

GFB executive vice-president Mike Brown approved

the amendment only because he did not want to be

fired. XXXII Tr. 31. [FN2]

FN2. Our resolution of these appeals has been

delayed substantially because the transcript consists

of over one-hundred volumes in an order which

does not allow for ready reference or chronological

review. For example, the testimony of various

witnesses is contained out of order in supplemental

volumes. We note that the pages of a transcript

should be numbered in a single series of

consecutive page numbers for each proceeding,

regardless of the number of days involved. Given

the magnitude of this trial, all pages should have

been numbered consecutively for the entire

multiple-volume transcript and we so direct for the

future. See VI Administrative Office of the U.S.

Courts, Guide to Judiciary Policies and Procedures-

Court Reporters’ Manual ch. XVHI, pt. k(2)

(example set 2) (Oct. 91).

D. Dakota Minerals Deal

Burke and Davis agreed to purchase stock in

Dakota Minerals, Inc. (Dakota) and initially secure

a $1.75 million loan for Dakota. *1488 Dakota

would pay a future fee of $4 million and grant stock

options to Burke and Davis for their assistance in

securing additional financing. At a GFB board

meeting in June 1984, Burke and Davis advocated a

$1.75 million loan to Dakota and Burke voted in

favor of it, all without mention of their personal

interest in the loan. The agreement between Davis,

Burke and Dakota, though partially performed, was

never executed. Davis and Burke expressed

apprehension about signing the agreement when

bank examiners were examining GFB.
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E. GFB Loan to Tired Iron, Inc.

The final transaction concerned GFB’s $650,000

loan to Tired Iron, a company owned by Davis.

Davis agreed to provide an itemized list of collateral

(aircraft parts, supplies and tools) with a value of

$893,000 to secure the note. P1. ex. 739, 747 &

751. Almost a year later, Davis provided the list

which appraised the collateral at $1.45 million. Pl.

ex. 752. The appraisal was done by Jay Johnson at

the request and direction of Davis. Johnson had

seen the parts one or two years previously, but did

not inspect the inventory at the time he provided his

estimate of a retail value of $1.45 million. The

evidence tended to show that the parts were worth a

maximum of $425,000 at retail and $170,000 at

wholesale; a more realistic figure was $50,000 to

$60,000, given a quick sale. P1. ex. 754; XXXIII

Tr. 42—110.

II.

[3] Defendant Davis first argues that his

convictions under 18 U.S.C. § 657 and § 1006 are

invalid because the trial evidence did not establish

an essential element of those offenses, namely that

Davis was an officer, agent or employee of a

federally insured institution. "[T]he relevant

question is whether, after viewing the evidence in

the light most favorable to the prosecution, any

rational trier of fact could have found the essential

elements of the crime beyond a reasonable doubt."

Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct.

2781, 2789, 61 L.Ed.2d 560 (1979).

Under § 657, it is unlawful for a person who is

"an officer, agent or employee of or connected in

any capacity with" an insured institution to willfully

misapply funds belonging to the institution.

Likewise, under § 1006, it is unlawful for "an

officer, agent or employee of or connected in any

capacity with" an insured institution to make any

false entry into its books, or, with intent to defraud

the institution, to participate in or receive any

money or other benefits through any transaction or

act of the institution. [FN3]

FN3. We note that the parallel statute, l8 U.S.C. §

1005 (pertaining to national banks), does not

contain the class limitation contained in §§ 656, 657

and 1006. See United States v. Edick, 432 F.2d

350, 352 (4th Cir.1970).
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Davis was not an officer or employee of GFB, and

he argues that no evidence indicates that he acted as

an agent of GFB. He points to cross-examination of

Tom Hogan, president of GFB, and Art Volk, board

chairman of GFB, wherein these witnesses

responded that Davis was not an agent of GFB.

Merely because Davis had not been designated as an

agent of GFB does not preclude a trier of fact from

determining that an agency relationship existed

based upon conduct. As important, the government

was required to prove only that Davis was a person

"connected in any capacity wit " an insured

financial institution for purposes of §§ 657 and

1006. [FN4]

FN4. Davis cites the district court’s order granting

bail pending appeal for the proposition that the

district court "conceded that the factual predicate

for liability under the statutes was lacking" when it

indicated that Davis was neither an employee or

officer or an agent of GFB. See Davis’s Brief at 26

(citing VI R. doc. 431 at 18). Not so. The district

court determined that Davis acquired GFB stock for

himself and for nominees and served as a financial

consultant to GFB. From these operative facts and

its prescient view of the broad construction we

would afford §§ 657 and 1006, the district court

reasoned that Davis was indeed "connected in any

capacity with" an insured financial institution.

[4] During the period alleged in the superseding

indictment, Burke was a director of GFB and Davis

often attended board meetings, providing financial

advice to the *1489 GFB board and its president.

See XXXII Tr. 37; III SR. 11; VIII S.R. 119,

122. Burke and Davis were able to acquire control

of a majority of GFB shares and, hence, controlled

the GFB board. [FN5] See, e.g., XXIII Tr. 17.

Although Davis argues that he was not a financial

consultant to GFB, the testimony of Tom Hogan,

the former president of GFB, certainly indicates

otherwise. See, e.g., VII R.S. 34; VIII R.S. 21,

62—64, 83-84, 119; IX R.S. 10, 66. A consulting

contract or agreement was not required. One cannot

read this transcript in its entirety and fail to develop

a definite and firm conviction that Burke and Davis

were tireless in their self-dealing when it came to

influencing bank transactions. [FN6]

FN5. Davis contends that he owned only 1.6%

(4,600) of GFB shares. See Davis’s Brief at 18 n.

15 & Reply Brief at 7. This conveniently ignores
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the GFB shares he purchased through nominees.

Moreover, we look to Davis’s effective control over

the board given his alliance with Burke and other

shareholders. When GFB was converted from a

mutual company to a stock owned bank, Burke and

Davis caused the number of directors on the GFB

board to be reduced from twelve to five (one of

whom was Burke), and made clear to remaining

directors that it was their way or the highway.

FN6. Davis’s implication that he was a mere

customer of GFB (and therefore not liable under §§

657 and 1007) is flatly contradicted by the record.

Moreover, we note that a bank customer may be

convicted as an aider and abetter under these

statutes when the principal (an officer, agent,

employee or other person connected in any capacity

of trust with the institution) is found guilty of the

offense. See United States v. Giordano, 489 F.2d

327, 330 (2d Cir.l973); United States v.

Tornabene, 222 F.2d 875, 878 (3d Cir.l955). We

note that the jury did indeed convict Davis of aiding

and abetting Burke on some of the counts.

Davis contends, however, that only "officers,

agents, or employees" who are "connected in any

capacity with" an insured financial institution may

be found liable under §§ 657 and 1006. According

to Davis, "[t]he statutes apply only to officers,

agents or employees, but allow those persons to be

officers, agents or employees of [the institution] or,

alternatively, officers, agents or employees

connected in any capacity to [the institution]."

Davis’s Brief at 20. Davis further contends that §

657 requires the government to prove that a

defendant had direct access to bank fimds as an

insider and used his position to victimize the bank.

Davis’s construction of these statutes is too

narrow. It would require us to strike out the

following italicized words: "Whoever, being an

officer, agent or employee of or connected in any

capacity with..." 18 U.S.C. §§ 657, 1006. While

the class of persons coming within the statutes is

limited by a relationship of trust, and in the case of

§ 657, direct or indirect access to bank assets, these

statutes are not limited solely to bank officers,

agents or employees. Moreover, if the trier of fact

determines that a principal within the class has

committed bank fraud, a person outside the class

such as a bank customer may be held liable as an

aider and abetter. United States v. Cooper, 464
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F.2d 648, 649—50 (10th Cir.1972), cert. denied, 409

U.S. 1107, 93 S.Ct. 902, 34 L.Ed.2d 688 (1973);

United States v. Tornabene, 222 F.2d 875, 877-78

(3rd Cir. 1955).

We recently decided that the person "connected in

any capacity with" language of § 657 should be

given a "broad interpretation" in accordance with

congressional intent of protection of federally

insured institutions against fraud. In United States

v. Ratchford, 942 F.2d 702 (10th Cir.1991), we

held that a property manager who diverted funds

from an apartment complex owned by two savings

and loan associations was sufficiently connected to

federally insured institutions to support conviction

under § 657. Id. at 705.

As president and owner of the managing

company, defendant was aware of the savings and

loans’ ownership of the complex and that his

ultimate responsibility was to these owners. It

was in this position of trust that he diverted funds

he knew belonged to these institutions to his own

personal use.

Id. at 704. Although "each case is fact specific," id.

at 705, several cases support the government’s

position that either (1) a stockholder who exerts

control or (2) a financial adviser of a federally

protected institution *1490 may be within reach of

these statutes. Both persons occupy "position[s] of

trust." See Id. at 704.

[5][6] In United States v. Prater, 805 F.2d 1441

(11th Cir.1986) (cited in Ratchford ) the president

of a real estate subsidiary wholly owned by an S &

L was "connected with" the S & L under §§ 657 and

1006. Id. at 1446. The president of the real estate

subsidiary had the power to initiate loans and the S

& L board relied upon him for accurate

recommendations concerning loans. Id. Those who

serve a federally insured institution, whether in an

employment context or in some other position of

trust, are "connected wit " that institution under §§

657 and 1006. See id.; United States v. Rice, 645

F.2d 691, 693 (9th Cir.) (consultant retained by S &

L to originate loans was "connected wit " S & L

under § 1006, notwithstanding he had no right to

approve loans), cert. denied, 454 U.S. 862, 102

S.Ct. 318, 70 L.Ed.2d 160 (1981); United States v.

Edick, 432 F.2d 350, 352 (4th Cir.1970) (employee

of bank service corporation was connected with

bank under § 656; "[i]t was because of his intimate

relation to the bank’s business and its records, in a
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position of trust, that he was able to divert its funds

and make false entries in its records"). A

connection with a federally protected institution may

result from control through stock ownership, or

control through the power to extend credit. Such

direct control, however, is not essential to a finding

that a defendant is connected with the institution.

United States v. Payne, 750 F.2d 844, 855 (11th

Cir.1985).

Garrett v. United States, 396 F.2d 489 (5th Cir.),

cert. denied, 393 U.S. 952, 89 S.Ct. 374, 21

L.Ed.2d 364 (1968), presented circumstances

analogous to the present case. In Garrett,

controlling stockholders of a bank were charged

with misapplication of national bank funds in

connection with the purchase of mortgages by the

bank. See 18 U.S.C. § 656 (prescribing willful

misapplication of national bank funds by

"[w]ho[m]ever, being an officer, director, agent or

employee of, or connected in any capacity with

[the financial institution] "). The bank paid face

value for the mortgages; the seller then paid a large

commission to a nonbank corporation owned by the

defendants. The funds were deposited into a

corporate bank account and immediately disbursed

to the defendants by a series of checks. Defendants

argued that because they were not officers,

directors, agents or employees of the bank, they

were not within the reach of the statute. The Fifth

Circuit disagreed after examining the connection

between the defendants and the bank. Defendants

and their nominees obtained control of a majority of

shares of the bank and arranged for the election of

employees and associates to constitute a majority on

the bank board. As controlling stockholders,

defendants had a fiduciary duty not only to minority

stockholders, but also to the bank. Id. at 491.

Defendants participated in arranging the transactions

resulting in their indictment. The court concluded

that the "fact of ownership together with the

activity in furtherance of control demonstrates a

connection with the bank within the meaning of the

statute." Id. at 491. The purpose of the statute is to

protect and preserve bank assets. Id.

[7] On this point, no significant difference exists

between the statutes in this case and the bank statute

in Garrett. As noted, Burke and Davis exercised

control of GFB and were active in the affairs of

GFB. Davis’s assertion to the contrary is not in

accord with the evidence when viewed in the light
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most favorable to the government. See Davis’s

Reply Brief at 5. Davis further contends that he

lacked direct access to funds, but § 657 does not

require the government to prove that Davis

performed the ministerial task of disbursement.

III.

[8] Davis next argues that wire fraud counts 2-10,

occurring in March and April, 1983, were time—

barred because the superseding indictment was not

returned until August 18, 1988, outside the five year

limitation period. See 18 U.S.C. § 3282. Although

the original indictment in this case was returned

within the limitation period *1491 (November 13,

1987), Davis contends that the superseding

indictment impermissibly broadened or substantially

amended these charges.

[9][10][11] The date of the original indictment

tolls the limitations period as to charges alleged.

See United States v. Jones, 816 F.2d 1483, 1487

(10th Cir.1987). A superseding indictment filed

while the first indictment is validly pending is not

barred by the statute of limitations unless it broadens

or substantially amends the charges in the first

indictment. United States v. Schmick, 904 F.2d

936, 940 (5th Cir.1990), cert. denied, —--U.S. ----,

111 S.Ct. 782, 112 L.Ed.2d 845 (1991); United

States v. Grady, 544 F.2d 598, 602 (2d Cir.1976).

"[N]otice is the touchstone in deciding whether a

superseding indictment substantially changes the

original charges." United States V. Gengo, 808

F.2d 1, 3 (2d Cir.1986). If the allegations and

charges contained in the superseding indictment are

"substantially the same" as those contained in the

original indictment, sufficient notice is presumed.

See Schmick, 904 F.2d at 940.

[12] The two indictments allege identical wire

transfers as part of a scheme to defraud. Davis

claims that the superseding indictment changed the

entire theory of criminal liability from a scheme to

transfer $20 million for the benefit of the defendants

to a scheme to obtain control of three financial

institutions, FNBE, SSB and GFB. See Davis’s

Brief at 23; Reply Brief at 10-12. The wire fraud

counts incorporate the conspiracy count which was

modified in the superseding indictment. Davis notes

that the conspiracy count of the superseding

indictment did not include a previously named

defendant and omitted various objects of the
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conspiracy (offenses under 18 U.S.C. §§ 1001 and

1005). Davis’s Brief at 23. Davis also points out

that additional objects of the conspiracy were added,

namely the commission of offenses under 18 U.S.C.

§§ 1006 and 1014. An indictment is not amended

impermissibly by a superseding indictment which

names a greater or lesser number of defendants as

coconspirators or contains a slightly different mix of

closely related statutory violations as objects of the

conspiracy, provided the essential nature of the

conspiracy alleged in the first indictment remains the

same. See United States v. Sears, Roebuck & Co.,

785 F.2d 777, 779 (9th Cir.), cert. denied, 479

US. 988, 107 S.Ct. 580, 93 L.Ed.2d 583 (1986);

United States v. Panebianco, 543 F.2d 447, 454 (2d

Cir.1976), cert. denied, 429 US. 1103, 97 S.Ct.

1129, 51 L.Ed.2d 553 (1977).

For purposes of the scheme or artifice to defraud

incorporated into the wire fraud counts, we are

satisfied that the conspiracy count in the original

indictment covered not only Davis’s control

activities, [FN7] but also transactions including (1)

the acquisition of FNBE with $12.5 million of debt,

$3.1 million of which was diverted to Davis and

Anderson, [FN8] (2) GFB’s purchase of

subordinated debentures and preferred stock from

EVCO and SSBC, with certain proceeds diverted to

Burke and Davis, [FN9] (3) the Elkhom land deal

and Davis’s $500,000 commission appearing in the

false GFB minutes, [FN10] (4) the Dakota Minerals

transactions in which Davis and Burke had a secret

interest, [FNll] and (5) the loan to Tired Iron, Inc.

based on misvalued security. [FN12] Thus, Davis

had prior notice of the conspiracy charged in the

superseding indictment. Indeed, after a practical

reading of the counts in question in each indictment,

we must conclude "that essentially the same facts

were used to charge almost identical offenses.“ See

United States v. Charnay, 537 F.2d 341, 355 (9th

Cir.), cert. denied, 429 US 1000, 97 S.Ct. 528,

50 L.Ed.2d 610 (1976). The wire fraud counts

remained the same, and the conspiracy charge

(which *1492 contained a description of the

fraudulent scheme alleged in the wire fraud counts)

was not materially different. See Grady, 544 F.2d

at 602. Therefore, we must reject Davis’s

contention that counts 2-10 were time-barred.

FN7. See I R. doc. 1 at 7, 1 1; 10, 1 10; 17, 1

18.
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FN8. See I R. doc. 1 at 7-10, 113-7; 12-16, 11 1,

2, 4, 6-14.

FN9. See I R. doc. I at 10—11, 11 10 & 12; 18-21,

1121-34.

FNIO. See I R. doc. I at 11, 1 11; 21-22, 1135-

36.

FNll. See I R. doc. I at 11-12, 1 13; 26, 1148-

49.

FN12. See I R. doc. I at 24, 143.

III.

[13][14][15][16] Defendant contends that the

district court erred in not submitting his "theory of

the defense" instructions and instructing the jury

that if the money invested by GFB in the

subordinated debentures and preferred stock was

used by the recipient corporations in the way

promised to GFB, there could be no misapplication.

[FN13] A defendant is entitled to correct

instructions on defenses supported by sufficient

evidence for a jury to find in defendant’s favor.

Mathews v. United States, 485 U.S. 58, 63, 108

S.Ct. 883, 887, 99 L.Ed.2d 54 (1988); Ratchford,

942 F.2d at 707. Still, a district judge has

substantial discretion in formulating the instructions;

our review is confined to determining whether the

instructions as a whole sufficiently cover the issues

presented by the evidence and constitute correct

statements of the law. United States v. Pena, 930

F.2d 1486, 1492 (10th Cir.1991). Instructions are

considered as a whole; a particular jury instruction

is not be read in isolation. See Cupy v. Naughten,

414 U.S. 141, 146-47, 94 S.Ct. 396, 400, 38

L.Ed.2d 368 (1973).

FN13. The proposed instruction stated: No

misapplication of bank funds results where the

recipient of bank funds uses them for the very

purpose for which the funds were disbursed. IV R.

doc. 314.

Davis’s "theory of the case" instructions are

essentially summaries of the evidence in the light

most favorable to the defense, [FN14] summaries

more appropriate for closing argument. The trial

judge’s decision not to give such instructions was

proper in every respect. See United States v.
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Barham, 595 F.2d 231, 245 (5th Cir.1979) ("theory

of the defense" instruction properly refused when it

"was essentially a recounting of the facts as seen

through the rose-colored glasses of the defense--

glasses [defendant] hoped the jury would wear when

they retired to the jury room"). These summaries

marshal facts supporting Davis’s version of the

events, and would preclude the jury from finding the

elements of various charged offenses. After review

of the court’s instructions to the jury, we note that

they adequately (and with commendable clarity)

cover the essential elements of every offense charged

and encompass Davis’s defenses supported by the

evidence such as reliance on expert advice, good

faith, and approval by bank officials after adequate

disclosure. See, e.g., IV R. doc. 332, instr. 21, 22,

23, 24, 25, 26, 27, 28, 30, 31, 32, 34, 36, 52 &

53.

FN14. See, e.g., Defendant Davis’s Instruction No.

[unnumbered] COUNT 1: Mr. Davis did not

enter into an agreement with Dan Burke, John

Edmiston or anyone else to commit criminal acts.

While the government claims that he conspired to

control three banks, the evidence clearly showed

that Mr. Davis was attempting to sell his interest as

required by government regulators. Davis’s

attempts to comply are being unfairly and

improperly used against him. IV R. doc. 314.

[17] The other challenge concerns the district

court’s rejection of Davis’s instruction concerning

misapplication. Davis relies upon United States v.

Payne, 750 F.2d 844 (11th Cir.1985), in which the

court of appeals set aside misapplication convictions

because the government failed to prove that the

borrowers for whom the defendants arranged loans

were not creditworthy, nor did the government

prove the loans undersecured. Id. at 750 F.2d at

856-57. Payne does not support Davis’s argument.

[18][19] Misapplication of bank funds under §

657 involves: "(1) the willful (2) misapplication (3)

of money, funds or credits (4) of a federally

protected bank." United States v. Harenberg, 732

F.2d 1507, 1511 (10th Cir.1984) (construing 18

U.S.C. § 656); [FN15] United States v. Twiford,

*1493 600 F.2d 1339, 1343 (10th Cir.1979) (same).

Misapplication may occur when an officer, director,

employee or other person subject to the statute

knowingly lends money to a sham borrower or

causes all or part of the loan to be made for his own
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benefit while concealing his interest from the bank.

Twiford, 600 F.2d at 1341—42. Misapplication of

funds " ’occurs when funds are distributed under a

record which misrepresents the true state of the

record with the intent that bank officials, bank

examiners, or the Federal Deposit Insurance

Corporation will be deceived.’ " Id. at 1341

(quoting United States v. Kennedy, 564 F.2d 1329,

1339 (9th Cir.1977), cert. denied, 435 U.S. 944, 98

S.Ct. 1526, 55 L.Ed.2d 541 (1978)). Thus, when a

person within the ambit of § 657 receives material

benefits of loans without disclosing this fact,

misapplication has occurred. See United States v.

Cooper, 464 F.2d 648, 651-52 (10th Cir.1972)

(construing 18 U.S.C. § 656).

FN15. Section 656 is a parallel statute to § 657,

whereas § 656 protects institutions insured by

FDIC, § 657 protects institutions insured by FSLIC.

United States v. White, 882 F.2d 250, 253 (7th

Cir.1989).

The proffered instruction would have narrowed

the test, instructing the jury that if a recipient of

bank funds uses them for the purpose intended,

misapplication cannot occur. This is an incorrect

statement of the law. A borrower of funds may use

them for the purpose intended, yet the bank insider

(who may or may not be aided and abetted by the

borrower) may not disclose other material facts

surrounding the extension of credit, such as adverse

borrower characteristics, inadequate collateral or

self-dealing, and, therefore, commit misapplication

of funds. See Payne, 750 F.2d at 856; United States

v. Riebold, 557 F.2d 697, 700-01 (10th Cir.), cert.

denied, 434 U.S. 860, 98 S.Ct. 186, 54 L.Ed.2d

133 (1977). Indeed, we have recognized that

misapplication may occur when the funds are

applied by the borrower for the very purpose

intended, yet the bank insider has failed to disclose

his interest in the transaction. See Twiford, 600

F.2d at 1340-41.

In Twiford, a bank officer and director made a

$20,000 loan to a construction company president

for operating expenses. The bank officer also

indicated to the borrower that the officer knew

someone that would cosign a construction bond for a

$6,500 fee. A loan for $26,500 loan was made, and

the proceeds applied to the borrower’s satisfaction.

The cosigning fee was paid to a fictitious party and

"the jury concluded that through a series of
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transactions the sum had been channeled to

defendant [bank officer]." Id. at 1341. Such lack

of disclosure constituted misapplication.

[20] The theory underlying defendant Davis’s

proffered instruction is "that the money invested by

GFB in subordinated debentures and preferred stock

was used by the recipient corporations [SSBC and

EVCO] in exactly the fashion promised to GFB [to

invest in WFS] and, thus, there could be no

misapplication." Davis’s Brief at 26. The proffered

instruction would have made irrelevant Davis’s

undisclosed self-dealing when it came to GFB’s

investment in the securities in question and thus was

improper. Moreover, the trier of fact is not

restricted solely to the immediate transferee of bank

funds when determining whether misapplication has

occurred. See Harenberg, 732 F.2d at 1511.

IV.

Davis argues that the district court should have

granted a new trial because various counts of the

indictment were faulty. Presumably, Davis seeks a

new trial absent the evidence used to prove the

allegedly faulty counts.

A.

[21] Davis contends that counts 11, 12 and 13 of

the superseding indictment should have been

dismissed. These counts charged Davis with willful

misapplication of bank funds with respect to GFB’s

purchase of subordinated debentures in EVCO and

SSBC, and PRSC’s (a wholly—owned subsidiary of

GFB) purchase of preferred stock in SSBC. The

substance of Davis’s argument is that Davis could

not misapply funds "belonging to or intrusted in the

care of" GFB. He points out that GFB invested the

funds in bank holding companies (SSBC *1494 and

EVCO), and the bank holding companies then spent

only a portion of the funds to acquire an option in

WFS. WFS then paid substantial sums to Burke and

Davis.

Davis contends that these counts must be

dismissed for three reasons: (1) he was not within

the class to which 18 U.S.C. § 657 applies, (2) the

grand jury did not indict him for misapplication of

funds belonging to WFS, but rather belonging to

GFB, and (3) as a matter or law, funds belonging to

WFS cannot belong to GFB and cannot be the
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subject of misapplication counts 11-13.

We have rejected the first reason as discussed

above. The second reason concerning the

sufficiency of the indictment is without merit.

Counts 11-13 incorporate by reference allegations in

the conspiracy count indicating that the money was

diverted to personal use through WFS; thus, the

grand jury indicted on this theory. See II R. doc.

146 at 8, H 13 & 15.

[22][23] The third reason, that GFB funds were

not involved, is foreclosed by any number of

authorities, including United States v. Harenberg, in

which Judge Barrett, writing for the court,

eloquently and firmly rejected such a grudging

interpretation of § 656. First, GFB’s decision to

purchase these securities in amounts which exceeded

the legitimate uses of these funds constituted

misapplication of GFB’s bank funds. [FN16]

Harenberg, 732 F.2d at 1511; United States v.

Farrell, 609 F.2d 816, 819 (5th Cir.1980). "The

statute does not require that cash actually leave the

bank before a violation occurs." Farrell, 609 F.2d

at 819. Davis’s concealed interest in these funds

"did not suddenly materialize after the bank funds

were disbursed to the borrowers; rather it existed

well before." See Harenberg, 732 F.2d at 1511.

Second, recognizing the infinite imagination for

evil, see Genesis 6:5, including methods for

misapplication of bank funds by those familiar, see

Payne, 750 F.2d at 856, we have declined to apply

the statute solely on "the flow of funds and the

consequent changes in the incidence of ownership."

Harenberg, 732 F.2d at 1511. Rather, we look at

the substance of the transactions, even if multiple

entities are involved. Twiford, 600 F.2d at 1341.

It seems to us that Davis’s invitation to apply the

statute based solely on the exchange of property

rights (e.g. subordinated debentures and preferred

shares exchanged for cash), without regard to the

concealed information and the substance of the

transactions, is exactly the approach rejected in

Harenberg, one which would "miss the forest for the

trees." See Harenberg, 732 F.2d at 1511. Davis’s

attempt to distinguish Harenberg and Twiford as

involving kickbacks to bank officers and directors is

unavailing in light of our previous rejection of such

a limited approach.

FN16. See VIII RS. 31 which illustrates the

wisdom of this construction: Mr. Pico: Mr. Hogan,
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had you known that Mr. Davis was going to obtain

a substantial portion of the monies from the

subordinated debentures and preferred shares,

would you have invested those in behalf of

Guaranty Federal Bank? Mr. Hogan: No. It

matters not that Mr. Hogan viewed the investments

as prudent at the time made; such view was based

in part on material misinformation. Davis further

argues that to the extent that the allegedly

misapplied funds came from PRSC, a wholly-owned

subsidiary of GFB, such funds are beyond the reach

of § 657 because PRSC was not a federally insured

institution. Davis relies upon United States v.

White, 882 F.2d 250 (7th Cir.1989), which

involved allegedly false statements made to a

wholly-owned equipment leasing subsidiary of a

federally protected bank under 18 U.S.C. § 1014.

We view White as turning on a failure of proof; the

government did not prove that the defendant knew

that the false statements made to the subsidiary

would affect the parent bank. See Id. at 254. The

evidence indicates that PRSC never received the

funds provided by GFB, rather, those funds were

disbursed from GFB to SSBC and EVCO.

Moreover, even had the funds passed from GFB

through PRSC, ample proof indicates that the funds

belonged to GFB or that PRSC was merely a

conduit through which Burke and Davis exploited

GFB. See id. at 253; Prater, 805 F.2d at 1446;

United States v. Fulton, 640 F.2d 1104, 1105—06

(9th Cir.198l); United States v. Cartwright, 632

F.2d 1290, 1292-93 (5th Cir.1980); Sell v. United

States, 336 F.2d 467, 472 (10th Cir.1964).

B.

[24] Davis next argues that the district court

should have dismissed count 18 which *1495

charged him with overvaluing security by submitting

a false appraisal report. Davis argues that because

the appraisal report was not received by GFB until

almost one year after the loan was made and after

the note matured, [FN17] the appraisal report as a

matter of law could not be for the purpose of

influencing GFB to approve a loan to Tired Iron,

Inc., as alleged in the indictment. He also claims

that the airplane parts appraised were not collateral

for the loan and that he did not in any way submit

the appraisal to GFB.

FN17. The note may have matured, but it was not

paid. XIV RS. 35.
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Viewed in the light most favorable to the

government, sufficient evidence supports the charge

that Davis was responsible for submitting the

appraisal report to GFB and that the report valued

the collateral for the $650,000 loan in question.

GFB sought the appraisal as a condition of the

initiation and continuation of the loan. Pl. ex. 747,

1260. Johnson, who prepared the appraisal, did so

at the behest of Davis. XXXIII Tr. 29. Mike

Brown, the executive vice-president of GFB,

testified that the appraisal was part of GFB’s records

pertaining to Tired Iron, Inc., as a borrower. XIV

R.S. 45. The jury could logically infer that Davis

provided the late appraisal report incident to GFB’s

extension of credit. Having so determined, it is of

no moment that the inflated appraisal report was

furnished subsequent to the loan advance. United

States v. Kindig, 854 F.2d 703, 706 (5th Cir.1988);

United States v. Gardner, 681 F.2d 733 (11th

Cir.1982); United States v. Baity, 489 F.2d 256,

257 (5th Cir.1983). The government was not

required to prove that GFB actually relied upon the

appraisal. See United States v. Goberman, 458

F.2d 226, 229 (3rd Cir.1972).

C.

[25] Davis contends that count 21 should have

been dismissed because it alleges that on or about

September 28, 1984, Davis and Burke made and

caused to be made false entries in GFB minutes of

October 3, 1984. According to Davis, "[i]t is

factually and legally impossible for defendant Davis

or any person to cause the falsification of a future

wholly independent event. " Davis’s Brief at 34.

Under 18 U.S.C. § 1006, the government was

required to prove that "(1) defendant made a false

entry in bank records, caused it to be made, or aided

and abetted its entry; (2) defendant knew the entry

was false when it was made; and (3) defendant

intended that the entry injure or deceive a bank or

public official." United States v. Wolf, 820 F.2d

1499, 1504 (9th Cir.1987), cert. denied, 485 US

960, 108 S.Ct. 1222, 99 L.Ed.2d 423 (1988)

(construing 18 U.S.C. § 1005); United States v.

Jackson, 621 F.2d 216, 219 (5th Cir.1980) (same).

Although Davis contends that the events of

September 28 and October 3 are wholly

independent, such is not the case. To the contrary,

Burke and Davis met with Ron Brown, attorney for

GFB, on September 28, 1984, after inquiries by
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federal regulators, including inquiries about the

Elkhom land deal. XXX Tr. 37—41, 69, 140, 145,

155-56; 184-88; Pl. ex. 1170. The meeting was

designed to respond to those inquiries, and

therefrom would come the false minutes of October

3, 1984. Burke sat on the board which approved the

minutes, although he abstained on the vote

concerning the fraudulent amendment. The false

entry in the October 3 minutes had its genesis in the

September 28 meeting; a reasonable jury could

conclude beyond a reasonable doubt that Davis

knowingly aided and abetted Burke in creating a

false bank record, all in an effort to satisfy federal

regulators concerning the previously unmentioned

$500,000 Elkhom commission paid to Davis. It is

sufficient that Davis knowingly “set into motion" or

knowingly participated in events which would

necessarily cause the false entries to be made. See

Wolf, 820 F.2d at 1504; United States v. Krepps,

605 F.2d 101, 109 n. 28 (3rd Cir.1979).

V.

[26][27] Davis next argues that the indictment

should be dismissed or evidence suppressed because

of government agency deception. Specifically,

Davis contends *1496 that the Federal Reserve

Board (FRB), the Federal Home Loan Bank Board

(FHLBB) and the Office of Comptroller of Currency

(OCC) violated the Right to Financial Privacy Act

(RFPA), l2 U.S.C. §§ 3401-3422, when, beginning

in August 1984, these agencies (along with the

Wyoming State Examiner’s Office) exchanged

information and transferred financial records

pertaining to Davis’s bank transactions. Davis’s

Brief at 35-36. In response to a similar argument by

Davis in a civil enforcement proceeding, we held

that RFPA was not violated by the FRB requested

information from the above supervisory agencies in

pursuit of its supervisory responsibilities. Burke,

940 F.2d at 1368. We are satisfied that the above

agencies acted within their supervisory capacities

[FN18] in securing and exchanging information

concerning Davis’s activities with respect to bank

holding companies and individual banks. [FN19]

See 12 U.S.C. §§ 3401(7), 3412(d), & 3413(b).

Therefore, we must conclude that RFPA did not

apply to the information disclosed by these agencies

concerning Davis’s bank transactions. See Burke,

940 F.2d at 1368; Adams v. Board of Governors,

855 F.2d 1336, 1345 (8th Cir.1988). Moreover,

even had the RFPA been violated, we agree with the

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 89



 

953 F.2d 1482

(Cite as: 953 F.2d 1482, *1496)

district court that suppression is not an available

remedy, nor is dismissal of an indictment. See LVI

Tr. 81; 12 U.S.C. § 3417(d); United States v.

Miller, 425 U.S. 435, 442-43, 96 S.Ct. 1619, 1624,

48 L.Ed.2d 71 (1976); United States v. Kingston,

801 F.2d 733, 737 (5th Cir.1986), cert. denied, 481

U.S. 1014, 107 S.Ct. 1888, 95 L.Ed.2d 495 (1987);

United States v. Frazin, 780 F.2d 1461, 1464-66

(9th Cir.), cert. denied, 479 U.S. 844, 107 S.Ct.

158, 93 L.Ed.2d 98 (1986).

FN18. SSBC and EVCO were regulated by the

FRB; FNBE by the OCC; SSB by the FDIC and

the Wyoming State Examiner’s Office; and GFB by

the FHLBB.

FN19. We note that an additional exception to

RTPA now in effect, 12 U.S.C. § 3413(1 ), would

encompass the disclosures in this case.

[28] Davis next contends that the FRB induced

him participate in a meeting on June 7, 1985, to

discuss financial problems of SSBC and EVCO,

without revealing to him that, two days earlier, the

FRB had sent a criminal referral to the United States

Attorney. The criminal referral identified "eight or

nine insiders" of SSBC and EVCO as the targets.

The referral was drafted not later than May 2, 1985,

but was not received by the U.S. Attorney until June

10, 1985. Def. ex. 2038, 2039. Davis seeks

suppression of statements made during the meeting

or dismissal of the indictment.

The district court denied a suppression motion

concerning statements from an earlier FRB meeting

in which Davis participated, along with other bank

officers. XLI Tr. 93, 105-08. The district court

determined that no custodial interrogation was

involved. The June 7, 1985, meeting also involved

the boards of directors from EVCO and SSBC and

various Federal Reserve System personnel. Ron

Brown was present and was representing Davis, as

well as other directors. The purpose of the June 7,

1985, meeting was to present cease and desist orders

to EVCO, SSBC and various individuals. XLI Tr.

133. The Federal Reserve System attorney, who

had worked on the criminal referral, indicated that

written plans submitted by the boards in response to

the consent orders would be accepted if reasonable,

and that "the Fed was trying to obtain remedial

rather than punitive actions." P1. ex. 809 at 1; XLI

Tr. 159, 161-62.
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Also discussed were various supervisory issues,

raised at the earlier meeting, which are material to

the criminal prosecution. For example, Davis was

asked the whereabouts of $475,000 supplied by the

holding companies to WFS. XLI Tr. 134. He

referred his questioner to the books of WFS. Id.

Likewise, in response to questions, Davis stated that

he was not a shareholder, officer or director of

WFS, but did receive consulting fees. Id. He also

indicated that he had attended EVCO board

meetings. P1. ex. 809 at 3. Despite the potential

overlap between the civil and criminal cases,

Maryann Hunter of the Federal Reserve testified that

"we were trying to correct the problems on the

supervisory issues that we had through our civil type

actions in a remedial type of way. " XLI Tr. 161.

*1497 There is no proof of custodial interrogation

at the June 7, 1985, meeting. Accordingly, the

safeguards of the Fifth Amendment, as interpreted

in Miranda v. Arizona, 384 U.S. 436, 86 S.Ct.

1602, 16 L.Ed.2d 694 (1966), were unnecessary.

See Beckwith v. United States, 425 U.S. 341, 347-

48, 96 S.Ct. 1612, 1617, 48 L.Ed.2d 1 (1976)

(Miranda warnings not required during noncustodial

interview pursuant to criminal tax investigation).

Moreover, in denying the closely related

suppression motion concerning statements made at

the earlier meeting, the district court implicitly

rejected the idea that the June 7, 1985, meeting was

part of "a pattern of trickery on behalf of the

government," XLI Tr. 103, in which the

government was using the administrative process to

obtain criminal information. See XLI Tr. 108.

This implicit finding is not clearly erroneous.

[29] A government agency charged with bank

oversight may well develop information in civil

matters which may be relevant in a potential

criminal prosecution. United States v. Copple, 827

F.2d 1182, 1189 (8th Cir.1987), cert. denied, 484

U.S. 1073, 108 S.Ct. 1046, 98 L.Ed.2d 1009

(1988). Although the agency did not tell the parties

concerning the referral, Davis has not come forward

with evidence on his due process claim indicative of

either (1) reasonable reliance on this deliberate

omission, or (2) prejudice resulting from such

reliance. See United States v. Caceres, 440 U.S.

741, 752—53, 99 S.Ct. 1465, 1472, 59 L.Ed.2d 733

(1979); Cox v. Louisiana, 379 U.S. 559, 573, 85

S.Ct. 476, 485, 13 L.Ed.2d 487 (1965).

Accordingly, we reject it just as the district court
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apparently did.

VI.

[30][31] Davis next argues that he should have

received a new trial based upon prosecutorial

misconduct, specifically a sentencing memorandum

filed by the government. See V R. Doc. 355.

Although we see many a thin argument at the court

of appeals, we are hard pressed to determine how

the sentencing memorandum (postverdict) would

require a new trial, even if it did net the government

some press coverage. Sec V R. doc. 357, ex. A. In

any event, we reject the notion that Fed.R.Crim.P.

32(a)(1), which provides that "[t]he attorney for the

government shall have an equivalent opportunity to

speak to the court," precludes the filing of a written

sentencing memorandum. [FN20] For instances of

such memoranda being filed by the government, see

United States v. Ruminer, 786 F.2d 381, 385-86

(1986) and United States v. Salas, 824 F.2d 751,

752-53 (9th Cir.), cert. denied, 484 U.S. 969, 108

S.Ct. 465, 98 L.Ed.2d 404 (1987). Only if the

govemment’s sentencing memorandum is

incorporated expressly into the presentence report

and the defendant objects to material contained in

the memorandum, would compliance with

Fed.R.Crim.P. 32(c)(3)(D) (objections to the

presentence report) be necessary. Salas, 824 F.2d at

753.

FN20. No common law right of allocution existed

for the government. See 3 Charles A. Wright,

Federal Practice & Procedure-Criminal § 525 at 87

(1982). The provision in Rule 32 was added in

1975 and requires that the government attorney be

heard, if he so chooses. Id.

VII.

[32][33][34] Defense counsel requests a writ of

mandamus requiring the district court to process his

interim vouchers for payment of fees and expenses

pursuant 18 U.S.C. § 3006A. [FN21] Counsel was

appointed over his objection on March 23, 1988,

and represents that he has yet to receive any interim

payments, despite compliance with the district

court’s order on the subject, which was approved by

the Chief Judge of the Tenth Circuit. See VII

Administrative Office of the United States Courts,

Guide to Judiciary Policies & Procedures app. E

*1498 (interim payments to counsel). In seeking
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mandamus, however, we note that counsel has not

complied with Fed.R.App. 21(a) concerning the

requirement of filing a separate petition and proof of

service on the respondent judge, as well as other

parties below. We therefore deny the request, but

without prejudice to a properly filed and served

petition. [FN22]

FN21. Fee determinations by the district judge

pursuant to the Criminal Justice Act are

administrative in character and do not constitute

final appealable orders within the meaning of 28

U.S.C. § 1291. United States v. Rodriguez, 833

F.2d 1536, 1537-38 (11th Cir.1987); United States

v. Walton (In re Baker), 693 F.2d 925, 926-27 (9th

Cir.1982); United States v. Smith, 633 F.2d 739,

741-42 (7th Cir.1980), cert. denied, 451 U.S. 970,

101 S.Ct. 2047, 68 L.Ed.2d 349 (1981). 18

U.S.C. § 3006A(d)(4) requires that the district court

"shall fix the compensation and reimbursement to

be paid to the attorney" given a properly supported

claim. The district court’s order indicates that the

district judge "will review the interim vouchers

when submitted and will authorize compensation

to be pai " and "payment [of] all reimbursable

expenses." IR. doc. 101 at 2. The district judge

will also review the final voucher and submit to the

chief circuit judge for review and approval. Id.

Here, counsel claims that the district court has not

complied with its duty to review CJA vouchers and

forward them for payment. We view this as

fundamentally different from claims concerning the

amount of payment and, therefore, conclude that the

matter is cognizable under 28 U.S.C. § 1651(a).

FN22. Defense counsel also suggests that a new

trial may be warranted if the failure to pay "resulted

in an abrogation of Mr. Davis’s rights." Davis’s

Brief at 45. After painstaking review of the

proceedings below and in this court, we confidently

state that no such abrogation has occurred. A new

trial on this ground is not warranted.

Defendant Burke’s appeal is DISMISSED. The

criminal judgment against defendant Burke is

REMANDED to the district court with instructions

to VACATE it and DISMISS the underlying

indictment against him. The criminal judgment

against defendant Davis is AFFIRMED. The

request of Davis’s counsel for the writ of mandamus

to issue is DENIED without prejudice to a proper

application. All pending motions are DENIED.
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Defendants were convicted of mail fraud for their

roles in schemes to defraud the Federal Home Loan

Bank Board, the Federal Savings and Loan

Insurance Corporation, and shareholders and

depositors of particular savings and loan, and one of

the defendants was also convicted of violating RICO

statute, misapplying funds of federally insured

savings and loan, and conspiring to misapply funds.

On appeal by defendants after the United States

District Court for the Northern District of Illinois,

Eastern Division, 675 F.Supp. 1109, Nicholas J.

Bua, J ., denied defendants’ motion to vacate their

convictions and dismiss charges against them, the

Court of Appeals, Manion, Circuit Judge, held that:

(1) evidence would not support finding two of the

defendants intended to defraud FHLBB, FSLIC, or

savings and loan’s depositors and shareholders; (2)

indictment charging mail fraud sufficiently alleged

conduct that violated mail fraud statute, although

charges were couched in intangible rights language,

as trial evidence and arguments, along with jury

instructions, established that jury necessarily found

defendant’s schemes were aimed at victims’ property

rights, so as to make mail fraud convictions proper;

and (3) evidence regarding defendant savings and

loan’s president’s acceptance of bonuses and making

of loans supported convictions for misapplying

savings and loan’s funds based on his conduct.

Reversed in part; affirmed in part; and remanded

with instructions.

[1] POSTAL SERVICE (9:: 49(11)

306k49(11)

Evidence would not support conviction for mail

fraud in connection with condominium transaction,

Page 1

on indictment counts that alleged mailing of

recorded mortgages from recorder of deeds to

savings and loan institution as the mailing; similar

mailings had previously been held insufficient to

support defendant’s conviction for mail fraud in

connection with that part of condominium

transaction financed by bank, and the mailings

alleged in instant case were indistinguishable from

those alleged in that other case.

[2] CRIMINAL LAW (1% 1030(3)

110k1030(3)

Although codefendant did not challenge sufficiency

of mailings to sustain conviction on mail fraud

counts in his opening appellate brief, it would be

plain error to affirm codefendant’s conviction on

those counts while holding they failed against

defendant, and codefendant’s convictions on those

counts would accordingly be reversed.

[3] CRIMINAL LAW («r-«v 1190

110k1190

Reversing three mail fraud convictions against

defendant did not automatically require reversal of

defendant’s convictions on all counts in indictment

under which defendant had been convicted of mail

fraud for his role in schemes to defraud Federal

Home Loan Bank Board, Federal Savings and Loan

Insurance Corporation, and shareholders and

depositors of savings and loan corporation of which

defendant was president, and also convicted for

violating RICO statute, misapplying funds of

federally insured savings and loan, and conspiring to

misapply funds; all the indictment’s counts were

properly joined, there was no basis for severance,

the indictment’s charges were all of similar character

and arose from same overall scheme to loot savings

and loan, and most, if not all, of the evidence

admitted on counts with respect to which

convictions were reversed would have been admitted

absent those counts. Fed.Ru1es Cr.Proc.Rules 8(a),

14, 18 U.S.C.A.

[4] POSTAL SERVICE 4»: 35(5)

306k35(5)

To convict defendants of mail fraud, Government

could not simply show that they participated in

transaction which turned out to be part of fraudulent

scheme, but rather, Government also had to show

defendants’ willful participation in scheme with

knowledge of its fraudulent nature and with intent
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that illicit objectives be achieved.

[5] POSTAL SERVICE «a: 49(11)

306k49(11)

Evidence was not sufficient to prove defendants

intended to defraud Federal Home Loan Bank

Board, Federal Savings and Loan Insurance

Corporation, or shareholders and depositors of

savings and loan corporation, and would thus not

support mail fraud convictions, even under "ostrich"

instruction, that jury could infer knowledge from

combination of suspicion and indifference to the

truth, although defendants borrowed money and

exercised their irrevocable options to tender

collateral back to lender savings and loan on the

same day, and made $5,000 for their efforts; highly

regarded and respected real estate brokers assured

defendant borrowers the deal was legitimate, and the

defendant borrowers also had the savings and loan’s

president’s assurance, implied through his

participation, that the transaction was legitimate.

[6] POSTAL SERVICE 4:; 48(4.1)

306k48(4.1)

Formerly 306k48(4.8)

Indictment counts charging mail fraud sufficiently

alleged mail fraud offenses, although each specific

charge was couched in intangible rights language,

and the Supreme Court had rejected the intangible

rights theory of mail fraud, holding that the statute

makes criminal only schemes intended to deprive

people of property rights; substantive allegations in

each count charged scheme that had substantial

potential to take other people’s property by fraud,

alleging that savings and loan institution was in

precarious financial position, and that defendant

president artificially inflated savings and loan’s net

worth, and alleged acts by president that defrauded

savings and loan’s shareholders and depositors out

of their property interests by committing funds to

loans, depriving savings and loan of down payments

it would otherwise have received, and paying

savings and loan’s funds to confederate for

commissions.

[7] CRIMINAL LAW <93: 1134(2)

110k1134(2) .

To determine whether defendant’s mail fraud

convictions could stand, where indictment alleged

intangible rights fraud, which Supreme Court had

rejected as theory of mail fraud, as well as

substantive allegations charging scheme with

Page 2

substantial potential to take other people’s property

by fraud, which did state offenses under Supreme

Court decision, Court of Appeals had to examine

jury instructions, along with evidence and

arguments at trial, to see if jury necessarily

convicted defendant of conduct that constituted an

offense.

[8] CRIMINAL LAW é: 1167(1)

110k1167(1)

Trial evidence and arguments, along with jury

instructions, established that jury necessarily found

on mail fraud charges that defendant’s schemes were

aimed at his victims’ property rights, rather than at

intangible rights, and convictions of mail fraud

offenses would thus be sustained, although Supreme

Court had rejected intangible rights theory of mail

fraud and indictment counts did allege scheme to

defraud persons of their intangible rights, as well as

alleging scheme with substantial potential to take

other people’s property by fraud.

[9] RACKETEER INFLUENCED AND CORRUPT

ORGANIZATIONS (P 19

319Hk19

Formerly 83k82.71

Defendant’s RICO conviction would be upheld,

where the RICO count alleged substantive mail

fraud counts as predicate offenses, and some of

defendant’s mail fraud convictions had been upheld,

although other of his mail fraud convictions had

been reversed; jury had no discretion to pick and

choose among predicate offenses. 18 U.S.C.A. §§

1962, 1963.

[10] EMBEZZLEMENT Q: 23

146k23

Consent to award of bonuses to president of savings

and loan institution by savings and loan’s board of

directors was not complete defense to charges

defendant president misapplied savings and loan’s

funds. 18 U.S.C.A. § 657.

[11] EMBEZZLEMENT or» 23

146k23

Although consent by board of directors is important

factor to consider in determining whether defendant

attempted to defraud savings and loan institution, if

intent to defraud or injure exists, board of directors’

approval is irrelevant, for purposes of statute

proscribing misapplication of savings and loan’s

funds. 18 U.S.C.A. § 657.
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[12] EMBEZZLEMENT <12: 23

146k23

Acting in official capacity in accepting salary and

bonuses would not be complete defense for

defendant president of savings and loan institution to

charge of misapplication of savings and loan’s

funds. 18 U.S.C.A. § 657.

[13] EMBEZZLEMENT (w 48(1)

146k48(1)

Defendant, the president of savings and loan

institution, charged with misapplication of savings

and loan’s funds based on his acceptance of bonuses

from savings and loan was not entitled to more than

instructions given on approval by board of directors

and acting in official capacity as theories of defense

and opportunity to argue those points to jury; he

was not entitled to proposed instructions, which did

not correctly state law, that would have made

board’s consent to bonuses complete defense and

would have made defendant’s acting in official

capacity in accepting salary and bonuses complete

defense. 18 U.S.C.A. §657.

[14] EMBEZZLEMENT 4»): 44(1)

146k44(1)

Evidence supported convicting president of savings

and loan institution for misapplication of savings

and loan’s funds through acceptance of bonuses;

evidence permitted finding president embarked on

series of fraudulent schemes to keep savings and

loan artificially alive and permitted finding president

was able to receive bonuses because of his pattern of

fraudulent conduct, and bonuses were awarded to

president at time when he knew savings and loan

had negative net worth. 18 U.S.C.A. § 657.

[15] EMBEZZLEMENT «w 4

146k4

Under statute proscribing misapplication of funds of

savings and loan, although lack of collateral, by

itself, did not make loan made by bank officer

misapplication of funds, unsecured or undersecured

loan could be misapplication of funds, if made with

intent to defraud or injure bank. 18 U.S.C.A. §

657.

[16] EMBEZZLEMENT (p 48(1)

146k48(1)

Proposed instruction in prosecution of savings and

loan institution’s president for misapplication of

funds based on loans defendant president had made,

 

Page 3

that it was not misapplication for bank officer to

make loan with little or no collateral, would have

focused jury’s attention solely on lack of collateral

and away from other facts from which jury could

have inferred intent to defraud or injure savings and

loan, and the instruction was thus properly refused.

18 U.S.C.A. §657.

[17] EMBEZZLEMENT 4w 4

146k4

Under statute proscribing misapplication of funds of

savings and loan, when bank officer makes loan

knowing that named borrower will turn proceeds

over to third party for the officer’s own ultimate

benefit, he has made a criminal misapplication of

funds, regardless of named borrower’s intent or

ability to repay the loan. 18 U.S.C.A. § 657.

[18] EMBEZZLEMENT Q: 4

146k4

If all facts and circumstances surrounding particular

loan indicate that bank officer intended to defraud or

injure bank by making loan, jury may then properly

find that the loan was criminal misapplication of

funds despite named borrower’s willingness and

ability to repay it; intent to defraud or injure bank

is what separates criminal misapplication of funds

from mere maladministration. 18 U.S.C.A. § 657.

[19] EMBEZZLEMENT <3: 44(1)

146k44(1)

Evidence supported convicting president of savings

and loan institution of misapplication of savings and

loan’s funds with respect to five loans; one loan

benefited president and was clever way for him to

circumvent regulations prohibiting from loaning

himself money from savings and loan, second loan

could be seen as benefiting president by allowing

himself to pay off personal obligation with savings

and loan’s money, third and fourth loans went to

pay part of another loan third person used in part to

pay off president’s obligation, and fifth loan was

made to person who never met with loan officer and

was paid $6,000 to participate in loan transaction,

and charges were tried and argued as part of overall

theory that president concocted several fraudulent

schemes designed to build savings and loan a

substantial amount of its assets. 18 U.S.C.A. §

657.

[20] EMBEZZLEMENT (p 26

146k26
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Indictment counts alleging misapplication of funds

of savings and loan institution by president of

savings and loan, through acceptance of bonuses and

through making of loans, did sufficiently state

offenses; each count alleged that defendant was

officer of savings and loan, that savings and loan

was federally insured, that defendant willfully

misapplied savings and loan’s funds and how he

misapplied those funds, and that defendant acted

with intent to injure or defraud savings and loan. 18

U.S.C.A. § 657.

[21] CRIMINAL LAW (é: 1169.11

110k1169.11

Even if testimony of savings and loan institution’s

in—house attorney, that defendant president of

savings and loan billed services in-house attorney

performed for confederate at the defendant’s request

under letterhead of defendant’s private law firm,

were evidence of other acts to prove character of

person to show action conforming therewith in

violation of evidence rule, admission of the

testimony was not reversible error; evidence was

admissible as relevant to conspiracy count and other

counts involving defendant and confederate because

it showed nature of relationship between them, and

any potential for unfair prejudice to defendant was

minimal. Fed.Rules Evid.Rule 404(b), 28

U.S.C.A.

[22] CRIMINAL LAW 6: 1166(10.10)

110k1166(10.10)

proceedings.

Even if admission of testimony violated district

court’s prior disclosure order, defendant had not

mentioned how that violation affected his defense or

prejudiced him in any way, and admission of the

testimony was thus not reversible error. Fed.Rules

Evid.Rule 103(a), 28 U.S.C.A.

*1268 Barry A. Spevack, Monico & Pavich,

Robert A. Fisher, Frazin & Fisher, Michael D.

Hayes, Holleb & Coff, Chicago, 111., for

defendants-appellants.

*1269 Chris G. Gair, Asst. U.S. Atty., Anton R.

Valukas, U.S. Atty., Chicago, 111., for plaintiff-

appellee.

Before EASTERBROOK and MANION, Circuit

Judges, and GORDON, Senior District Judge.

[FN*]
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FN* The Honorable Myron L. Gordon, Senior

District Judge for the Eastern District of Wisconsin,

is sitting by designation.

MANION, Circuit Judge.

A jury convicted Harold Ticktin, Kevin Kehoe,

Robert Bailey, and Robert Lang of mail fraud, 18

U.S.C. § 1341, for their roles in various schemes to

defraud the Federal Home Loan Bank Board

(FHLBB), the Federal Savings and Loan Insurance

Corporation (FSLIC), and the shareholders and

depositors of Manning Savings and Loan

Corporation, a now-defunct savings and loan in

Chicago. The jury also convicted Ticktin on one

count of violating the RICO statute, 18 U.S.C. §§

1962 and 1963, various counts of misapplying the

funds of a federally insured savings and loan, 18

U.S.C. § 657, and one count of conspiracy to

misapply funds, 18 U.S.C. § 371. We affirm in

part and reverse in part.

1.

Facts

The evidence, taken in the light most favorable to

the government, reveals that Ticktin was the

President of Marming Savings and Loan

Corporation, a state-chartered savings and loan

insured by the FSLIC. Ticktin was also a member

of Manning’s Board of Directors and a shareholder

in Manning, as well as President of Manning’s

wholly-owned subsidiaries, Manning Service

Corporation and Manning Production Corporation.

During 1980 and 1981, Marming’s net worth

began to decline; by April, 1981, Manning’s net

worth was below the minimum level set by federal

regulations, and still declining. Federal regulators

met with Ticktin and the Manning Board of

Directors several times during the Spring of 1981 to

discuss the problem. During these meetings, the

federal regulators advised Manning that the 1980

dividend the board had declared was inappropriate

because of Manning’s decreasing net worth. The

regulators asked the board to refrain from declaring

any further dividends and from increasing salaries

for the time being. The regulators also discussed

with the board the possibility of Manning merging

with another financial institution or allowing the

FHLBB or state authorities to take over should

Manning become insolvent.
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In November, 1981, the FHLBB entered a

temporary cease and desist order against Manning,

requiring Manning to reduce expenses, refrain from

paying dividends, and recapitalize. At that time,

Manning’s net worth was almost $500,000 below

the required level. A forced merger or takeover by

state or federal regulators was becoming a distinct

possibility.

Faced with the imminent prospect of a forced

merger or takeover, Ticktin embarked upon the first

of several maneuvers to manipulate Manning’s net

worth and keep the FSLIC and FHLBB at bay. In

November, 1981, Ticktin, on behalf of Manning

Production Company, agreed to purchase interests in

five Texas oil wells from Dalco Petroleum Company

for $1,500,000. Manning Production, that same

day, sold the interests to ITEX for $4,000,000.

Manning and Manning Production supplied all the

financing for ITEX’s purchase. ITEX gave

Manning a $1,000,000 full-recourse note. ITEX

also gave Manning Production a $3,000,000 note.

The $3,000,000 note was a non-recourse note, so if

the oil wells did not produce, ITEX would not have

to pay Manning Production on the note. But the

non-recourse language did not appear on the note’s

face, as is standard; instead, a separate side

agreement provided that the note would be non-

recourse.

Ticktin wanted to record a profit immediately

from the Dalco/ITEX transaction so he could

increase Manning’s net worth immediately. Ticktin

requested opinions from four certified public

accountants regarding whether he could record a

profit *1270 from the transaction; he wanted the

answer in a hurry. The first two accountants told

Ticktin that Manning could not record any profit

from the transaction. The other two told Ticktin

that Manning could record a profit. Ticktin

accordingly recorded a $2,164,000 profit from the

Dalco/ITEX deal, and reported that profit to the

FHLBB. Ticktin, however, had not informed any

of the accountants about the non-recourse side

agreement; the belief that ITEX would be

ultimately liable on the $3,000,000 note to Manning

Production was a material factor in the opinions of

the two accountants who advised Ticktin that he

could record a profit.

James Scanlon was one of the accountants who

approved the profit entry. Ticktin subsequently

Page 5

hired Scanlon’s firm to conduct Manning’s annual

spring audit in 1982. While doing the audit,

Scanlon attempted to certify that Manning had

provided him with all documents concerning the

Dalco/ITEX transaction. Ticktin assured Scanlon

that Manning had provided the documents.

However, Ticktin later misrepresented to Scanlon

that Manning had released ITEX from personal

liability on the $3,000,000 note in April, 1982.

Soon after the Dalco/ITEX transaction, Manning’s

net worth began to decline again. In March, 1982,

the FHLBB challenged the Dalco/ITEX profit and

drafted a proposed merger resolution for Manning.

Sensing that Manning’s net worth needed another

boost, Ticktin returned to the oil business. In May,

1982, Ticktin instructed David Leibson, Manning’s

in-house counsel, to form a new corporation to buy

oil and gas leases from Manning. Paul D. Olson

was to be the corporation’s sole shareholder.

Manning and Olson were well-acquainted, and had a

number of common economic interests. The

corporation was named PDO Corporation (PDO).

On May 27, Ticktin, on behalf of Manning

Production, purchased interests in three oil well

leases from ITEX for $2,250,000. That same day,

Manning Production sold the leases for $4,500,000

to PDO. PDO was eight days old at the time and

had assets of $1,000, the amount of capital Olson

paid in to start the corporation. To pay for the

leases, PDO gave Manning Production a non—

recourse note for $4,500,000. Ticktin recorded a

$2,214,000 "profit" on the PDO transaction.

On July 14, 1982, an Administrative Law Judge

found that Manning had improperly recorded a

profit on the Dalco/ITEX transaction. The ALJ also

found that Manning’s net worth as of April 30, 1982

was negative $681,431. The ALJ entered a

recommended order requiring Manning to meet its

net worth requirements within twenty days or merge

with another institution. The FHLBB adopted this

order in October, 1982.

Against this background, Ticktin decided to take

Manning into condominium financing. Jim Elliott

and Kevin Kehoe, real estate brokers, were selling

condominiums in a development in Orland Park,

Illinois. First Security Bank of Glendale Heights, a

bank in which Elliott had an interest, had been

supplying the financing. After First Security ran
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out of money to finance the condominiums, Elliott

turned to Ticktin. In late July, 1982 (shortly after

the ALJ issued his recommended order), Ticktin

agreed to have Manning finance 72 condominiums

in Orland Park.

Kay Dwyer, Manning’s vice-president, processed

the loans. Manning’s practice in the past had

always been to verify borrowers’ employment,

deposits, and credit before making loans. Ticktin

told Dwyer that she would not have to verify those

items before making the Orland Park loans. Ticktin

did tell Dwyer to obtain appraisals. Ticktin,

however, told her what appraiser to use. The

appraisals all came in together within two weeks and

were merely photocopies, with only unit numbers

changed. All two-bedroom units were appraised at

the same price, regardless of location, as were all

one-bedroom units.

Elliott and Kehoe sold the units at an inflated

purchase price. Manning financed over 100 percent

of the condominiums’ true market value, and all but

ten percent of the purchase price. The seller took

second mortgages for the remainder of that price.

Elliott and Kehoe received a commission of *1271

$15,000 on each condominium they sold. Elliott’s

commissions totalled $1,000,000 and Kehoe’s

$172,000. Ticktin knew about these commissions.

In September, 1982, the FHLBB was on the verge

of closing Manning down. Ticktin told Elliott that

he had to "book a profit to keep the regulators at

bay." Ticktin felt that buying and selling

condominiums would again be a good way to do

this. On October 28, on behalf of Manning Service

Corporation, he purchased 123 condominiums and

nineteen mortgages in Forest Park, Illinois for

$3,400,000. Ticktin simultaneously sold the

condominiums, in blocks of multiple units, to ten

purchasers that Elliott, Kehoe, and Lloyd Tuttle

recruited. Ticktin agreed to pay Elliott a

commission of $10,000 per unit.

Ticktin set the purchase price and the financing

terms. Nine of the purchasers bought twelve

condominiums for $804,000, and a tenth bought

fifteen condominiums for $1,009,800. Manning

financed 100 percent of the purchase price:

Manning loaned 80 percent of the price to each

purchaser, and each purchaser executed a second

mortgage for the remaining 20 percent. Although

Page 6

Manning’s loan files contained appraisals justifying

the purchase price, those appraisals were rife with

inaccuracies and misrepresentations. The

condominiums were overpriced, and Manning

actually lent more than 100 percent of the fair

market value of each.

Ticktin engineered the Forest Park deal so he

could book a profit, increase Manning’s net worth,

and stave off action by the FHLBB. He soon

learned from his accountants that he could not

record any profit unless he could show a 20 percent

down payment from the purchasers. Ticktin

therefore had to devise a plan to create the

appearance of a down payment. Ticktin’s first idea

was to loan $1,649,160 (20 percent of the total

price) to Olson, who would then return the money

as a supposed down payment from the purchasers.

This plan fell through when Olson refused to

participate unless Ticktin paid him $50,000.

After Olson refused to participate, Ticktin told

Elliott to find additional people to borrow money to

use for the down payments. Elliott recruited his

parents, and Tuttle recruited Robert Bailey and

Robert Lang. All four executed documents

borrowing $229,790 from Manning; at the same

time, each received Manning’s irrevocable

commitment to buy back the loan at the borrower’s

option, and each signed a letter exercising that

option.

The loans to Bailey, Lang, and Elliott’s parents

provided only $919,160 toward the appearance of a

20 percent down payment. Two sources provided

the rest of the down payment. Manning "bought"

(no money ever changed hands) second mortgage

notes from Elliott on another set of condominiums

in Worth, Illinois. Manning paid the face value of

$363,020 for these notes, even though the first

mortgages on the Worth condominiums were

delinquent. Ticktin also coerced Elliott into

returning $361,000 of his commission on the Forest

Park condominiums. Ticktin told Elliott that unless

Elliott rebated $361,000, the whole deal would be

off because Manning needed that amount to record a

profit.

On November 16, Manning wired $2,510,760 to

Elliott’s account at Sears Bank. That $2,510,760

represented the money from the notes to Bailey,

Lang, and Elliott’s parents, the money from the sale
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of the Worth second mortgages, and Elliott’s total

commission. That same day, Sears Bank wired

$1,649,160 (20 percent of the total Forest Park

purchase price) from Elliott’s account to Manning.

The money wired back from Sears Bank served as

the down payment on the Forest Park transaction.

After completing the transaction, Ticktin asked an

accountant whether he could record a profit. Ticktin

wanted the answer "lickety-split." Because there

appeared to be a sufficient down payment, the

accountant told Ticktin that Manning could record a

profit. Ticktin reported a $2,263,000 profit.

Actually, no profit could be properly recorded

because all the funds in the transaction originated

from Manning.

All the time Ticktin was manipulating Manning’s

books, he was also drawing extraordinarily high

salaries, bonuses, and *1272 other compensation.

In 1981, Ticktin’s salary was $85,000. By May,

1982, his salary was $100,000--despite Manning’s

precarious financial position and the FHLBB’s

express concern that Manning hold down expenses.

Ticktin’s 1982 compensation included much more

than his salary. On January 5, 1982, Manning’s

five-member Board of Directors--which included

Ticktin, Ticktin’s father, Ticktin’s wife, and

Ticktin’s father-in-law--voted Ticktin a $30,000

bonus. Ticktin himself voted to grant this bonus.

Only four months later, on May 3, 1982, the

Manning board (with Ticktin this time abstaining)

voted Ticktin a $70,000 bonus for "the fantastic job

that President Ticktin has done maintaining the net

worth of the Association in these perilous times. . . . "

The times were indeed perilous but there was no net

worth; Manning was insolvent. On December 16,

1982, two months after the FHLBB adopted the

ALJ’s recommended order that Manning increase its

net worth or merge, the board (again, with Ticktin

abstaining) voted Ticktin a $100,000 bonus "for the

exemplary work that he has done turning the

Association around and for the profits he has

generated through Manning Service Corporation."

The bonus was paid to Ticktin on January 26, 1983;

one week later, the FSLIC closed Manning down.

Besides the salary and bonuses, Ticktin received

substantial other consideration from Manning in

1982. In April, 1982, Ticktin received an

assumable loan of $228,000 for 95 percent of the

purchase price for a condominium in Scottsdale,
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Arizona. To help cover his Arizona living

expenses, Manning gave Ticktin a $1,500 per month

Arizona living allowance. Manning also bought two

automobiles for Ticktin; a $12,000 automobile for

his use in Arizona, and a $47,000 automobile for his

use in Illinois. Finally, Manning paid Ticktin a

$30,000 consulting fee. All told, Ticktin’s

compensation in 1982 from Manning--which was

insolvent all or most of that year--totalled at least

$289,000.

From February, 1982 onward, Ticktin had the

sole authority to approve loans from Manning.

During that time, while Manning was sinking,

Ticktin made a number of substantial questionable

loans. Many of these loans benefited Ticktin and

his associates (primarily Olson and Elliott). On July

20, 1982, Ticktin made a $260,000 unsecured loan

(the first Kay Dwyer had ever seen Manning make)

to Olson. Two days later, Olson loaned Ticktin

$287,650 from Olson’s bank, the First Suburban

Bank of Maywood.

A second loan from Manning to Olson on

September 7, 1982, arose from prior dealings

between Ticktin, Olson, and William Powers.

Ticktin, Olson, and Powers had borrowed

approximately $1,700,000 from American National

Bank (ANB) in Chicago to purchase the Elgin

National Bank. Elgin National Bancorp, Elgin

National Bank’s holding company, also owed ANB

$3,000,000. As of August, 1982, both the

individuals’ and the Bancorp’s obligations to ANB

were in default. On September 2, Olson agreed to

assume Ticktin’s individual loan and guarantee of

Powers’ loan. ANB agreed to continue the

$3,000,000 Elgin Bancorp loan if Olson paid the

individual loans within one week. Five days later,

Ticktin loaned Olson $1,593,000 from Manning

Service Corporation, secured by 108,023 shares of

Elgin Bancorp stock. There were two problems

with this collateral: Elgin Bancorp was in default on

its $3,000,000 loan, and Elgin Bancorp’s loan from

ANB was secured by stock in Elgin National Bank.

ANB had first priority on the Elgin National Bank

stock. If Elgin Bancorp could not meet its

obligations to ANB (and its track record was not

very good), ANB could take the Elgin National

Bank stock, which was Elgin Bancorp’s underlying

asset. Thus, the Elgin Bancorp stock was worth

little, if anything, as collateral, and the loan from

Manning to Olson was undercollateralized. After
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Olson received the money from Manning Service

Corporation, he used it to extinguish the outstanding

individual obligations to ANB.

Six days after the $1,593,000 loan to Olson,

Ticktin loaned $300,000 to Tuttle and $300,000 to

Kehoe from Manning Service Corporation. Ticktin

told Ted Guillem, a Manning vice-president, to use

$350,000 of the loan proceeds to pay off part of the

*1273 loan that Ticktin had made to Olson on

September 7, and $150,000 to pay off part of a loan

that Ticktin had made to Elliott. As part of this

transaction, Olson gave Tuttle and Kehoe shares of

Elgin National Bank stock; Tuttle and Kehoe

pledged those shares as collateral for their loans.

Inexplicably, though, Kehoe pledged twice as many

shares as Tuttle for the same loan.

When Manning failed, the United States

Attomey’s office investigated the circumstances.

That investigation resulted in a twenty-one count

indictment naming Ticktin, Olson, Kehoe, Elliott,

Lang, Bailey, and Michael Kelley, a purchaser in

the Forest Park deal, as defendants. Elliott and

Kelley pleaded guilty and testified for the

government at the trial. Olson, who was tried along

with the remaining defendants, was found guilty on

six of seven charges. He has appealed, but his

appeal is not part of this consolidated appeal. The

jury found Ticktin, Kehoe, Bailey, and Lang guilty

on all counts charged.

11.

Sufficiency of the Mailings in Counts Five, Six, and

Seven

[1] The only counts in the indictment naming

Kehoe were Counts Five, Six, and Seven. In those

counts, the grand jury charged Ticktin, Elliott, and

Kehoe with mail fraud in connection with the Orland

Park condominium transaction. Each of those

counts alleged the mailing of recorded mortgages

from the Recorder of Deeds to Manning as the count

mailing. In United States v. Kwiat, 817 F.2d 440

(7th Cir.1987), we held that similar mailings were

insufficient to support Kehoe’s conviction for mail

fraud in connection with the part of the Orland Park

condominium deal that First Security Bank of

Glendale Heights financed. Kehoe contends that we

must reverse his convictions here in light of Kwiat.

The government has confessed error on Kehoe’s

convictions, and we agree with the parties that the
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mailings alleged in Counts Five, Six, and Seven are

indistinguishable from those alleged in Kwiat.

Therefore, we reverse Kehoe’s conviction.

[2][3] Counts Five, Six, and Seven also charged

Ticktin with mail fraud. Ticktin did not raise the

sufficiency of the mailings in those counts in his

opening brief. But it would be plain error to affirm

Ticktin’s conviction on those counts while holding

that those counts fail against Kehoe. See Kwiat, 817

F.2d at 444; Fed.R.Crim.P. 52(b). Therefore, we

also reverse Ticktin’s convictions on Counts Five,

Six, and Seven. [FNl]

FNl. Reversing these three mail fraud convictions

does not, as Ticktin argues, automatically require

that we reverse his convictions on all the counts in

the indictment. All of the indictment’s counts were

properly joined, Fed.R.Crim.P. 8(a), and there was

no basis for a severance under Fed.R.Crim.P. 14.

Also, all of the indictment’s charges were similar in

character and arose from the same overall scheme

to loot Manning. Finally, most, if not all, of the

evidence admitted on Counts Five, Six, and Seven

would have been admitted even absent those counts.

Therefore, our reversing Ticktin’s convictions on

Counts Five, Six, and Seven does not require us to

reverse his convictions on the other counts. See

generally United States v. Holzer, 840 F.2d 1343,

1349-50 (7th Cir.1988); United States v. Dicaro,

772 F.2d 1314, 1320-21 n. 4 (7th Cir.1985).

III.

Sufficiency of the Evidence to Convict Bailey and

Lang

Bailey and Lang were each charged with and

convicted of one count of mail fraud. They contend

that there was insufficient evidence to prove that

they intended to defraud the FSLIC, FHLBB, or

Manning’s depositors and shareholders. We agree.

[4] To convict Bailey and Lang, the government

could not simply show that they participated in a

transaction that turned out to be part of a fraudulent

scheme. The government also had to show Bailey’s

and Lang’s "willful participation in [the] scheme

with knowledge of its fraudulent nature and with

intent that these illicit objectives be achieved."

United States v. Price, 623 F.2d 587, 591 (9th

Cir.1980); see also United States v. Pearlstein, 576

F.2d 531, 537 (3d Cir.1978); United States v.
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*1274 Stull, 743 F.2d 439, 442 (6th Cir.1984).

"[T]he requisite mental state in a prosecution for

fraud is a specific intent to defraud and not merely

knowledge Of shadowy dealings." United States v.

Piepgrass, 425 F.2d 194, 199 (9th Cir.1970).

[5] Tuttle recruited Bailey and Lang to borrow

money to serve as a down payment for the Forest

Park purchasers. Elliott and Tuttle met one day

with Bailey at a restaurant and explained the

transaction to him. Elliott would pay Bailey $5,000

in exchange for using Bailey’s name and being able

to make the loan. Bailey looked "a little bit funny"

and "raised his eyebrows." He asked Elliott if the

transaction was legitimate; Elliott responded that it

was, explaining that his parents were entering into

the same deal, and that a savings and loan president

(Ticktin) would be standing behind the non-recourse

aspect of the note. After also receiving assurances

from Tuttle that the transaction was legitimate,

Bailey agreed to participate.

Tuttle later contacted Lang and told him about the

transaction. Tuttle explained the transaction to Lang

as Elliott had explained it to Bailey, and assured

Lang that it was legitimate. Lang also agreed to

participate.

A few weeks passed. On November 17, 1982,

Bailey and Lang received phone calls telling them to

come to Elliott’s office and sign the loan papers for

the Forest Park deal. Bailey and Lang both signed

documents borrowing $229,790 from Manning.

The loans were secured by second mortgages from

the Forest Park purchasers. Bailey and Lang also

received letters from Ticktin on Manning stationery.

The letters allowed Bailey and Lang to discharge

their loans by tendering the collateral back to

Manning within thirty days of the loan’s maturity

date; Manning was irrevocably committed to take

back the collateral and discharge the debt. At the

same time, Bailey and Lang signed letters exercising

their options to tender the collateral back to

Manning. Thus, Bailey and Lang got into and out

of the transaction on the same day, and made $5,000

for their efforts.

The government offered no direct evidence that

Bailey and Lang intended to defraud the FSLIC,

FHLBB, or Manning’s depositors and shareholders.

The only direct evidence concerning Bailey’s and

Lang’s participation was Elliott’s and Tuttle’s
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testimony--and both Elliott and Tuttle testified that

they had assured Bailey and Lang that the

transaction was legitimate.

Direct evidence, however, is not necessary to

prove knowledge and intent to defraud. The

government contends that the circumstances

surrounding the loan transaction allowed the jury to

properly infer Bailey’s and Lang’s guilty knowledge

and intent. Alternatively, the government argues

that the jury could properly infer that Bailey and

Lang suspected that the transaction might be

defrauding Manning but deliberately avoided further

knowledge for fear of what they might learn. This

combination of suspicion and deliberately avoiding

further knowledge may support an inference of

actual knowledge or criminal recklessness sufficient

to convict. See United States v. Ramsey, 785 F.2d

184, 189 (7th Cir.1986). The district court gave an

"ostrich" instruction, informing the jury that it

could "infer knowledge from a combination of

suspicion and indifference to the truth." See id. at

190.

The government characterizes its circumstantial

case against Bailey and Lang as "powerful"; we

characterize it as insufficient. The scheme was one

to deceive the FSLIC, FHLBB, and Manning’s

depositors and shareholders. As we will discuss in

more detail later, the govemment’s theory was that

Ticktin fraudulently inflated Manning’s net worth to

keep the federal regulators at bay so he could keep

Manning open and plunder it. Nothing suggests that

Bailey and Lang knew or had reason to know about

Manning’s precarious financial position, the

,FHLBB’s scrutiny, or Ticktin’s efforts to

manipulate Manning’s books. There is no evidence

that Bailey or Lang had any expertise in banking or

real estate financing. Cf. Pearlstein, 576 F.2d at

543-44. The government notes that both Bailey and

Lang were small businessmen who were involved in

local politics. *1275 But to infer any special

knowledge from this requires too great a leap; the

government offered very little detail about Bailey’s

and Lang’s business and political experience, and

not all small businessmen and politicians are

familiar enough with real estate financing to suspect

an illegal or fraudulent transaction. Bailey and Lang

may have suspected (or even known) that the loan

transactions they were entering were not "standard

operating procedure." But Elliott and Tuttle, both

highly regarded and respected real estate brokers at
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the time, assured Bailey and Lang that the deal was

legitimate. Compare United States v. Browne, 225

F.2d 751, 758 (7th Cir. 1955). The evidence reveals

no reason why Bailey and Lang should have doubted

Elliott and Tuttle. Bailey and Lang had been

involved in other deals with Elliott and Tuttle

(including Orland Park); the government does not

suggest that Bailey or Lang had reason to doubt that

those transactions were legitimate. Elliott even told

Bailey that Elliott’s parents were involved in the

same transaction. Bailey and Lang also had

Ticktin’s assurance, implied through his

participation, that the transaction was legitimate.

There was no evidence that Bailey or Lang knew

Ticktin personally. They knew only that he was

President of Manning Savings and Loan. Ticktin’s

participation would tend to signal that the

transaction was not one meant to harm Manning.

The "ostrich" instruction does not save this

conviction. "[I]t takes a fairly large amount of

knowledge" to permit a jury to infer guilty

knowledge under an "ostrich" theory; "to permit an

inference of knowledge from just a little suspicion is

to relieve the prosecution of its burden of showing

every element of the case beyond a reasonable

doubt." Ramsey, 785 F.2d at 190. There was no

evidence--except, perhaps, Bailey’s "raised

eyebrows" and "funny" look-—that Bailey or Lang

harbored any suspicion that would have required

them to investigate Manning or Ticktin’s

relationship and dealings with Manning or that

Bailey or Lang deliberately avoided seeking further

knowledge for fear of what they might learn. In

fact, as we have noted, Bailey did ask, and he was

assured by two people with much greater expertise

and experience than he that the deal was legitimate.

Speculation, "funny" looks, and "raised eyebrows"

are not sufficient to convict people for knowingly

participating in a scheme to defraud. Therefore, we

reverse Bailey’s and Lang’s convictions.

IV.

The Validity of Ticktin’s Mail Fraud Convictions in

Light of McNally v.

United States

[6] In McNally v. United States, U.S. 107

S.Ct. 2875, 97 L.Ed.2d 292 (1987), the Supreme

Court rejected the so-called "intangible rights"

theory of mail fraud, holding that the mail fraud

statute makes criminal only schemes intended to
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deprive people of property rights. See id. 107 S.Ct.

at 2879—80; see also Carpenter v. United States, ---

U.S. ----, 108 S.Ct. 316, 320, 98 L.Ed.2d 275

(1987). Ticktin asserts that we must reverse his

mail fraud convictions in light of McNally. [FN2]

FN2. Bailey, Lang, and Kehoe also challenged their

convictions as invalid under McNally. Because we

have reversed their convictions for other reasons,

see supra at 1274—77, we consider only Ticktin’s

McNally challenge.

Ticktin contends that the indictment’s mail fraud

counts do not state an offense under McNally. At

first blush, Ticktin appears to be right. The specific

charging language in each of the mail fraud counts

alleges that Ticktin schemed to defraud Manning’s

depositors and shareholders, the FSLIC, and the

FHLBB "out of their right to have the affairs of the

Manning Savings and Loan Association conducted

honestly, fairly, and free from craft, trickery,

deceit, corruption, dishonesty and fraud." Standing

alone, this language does not pass muster under

McNally; the right to honest services is "too

ethereal in itself to fall within the protection of the

mail fraud statute..." Carpenter, 108 S.Ct. at 320.

Even though each specific charge is couched in

"intangible rights" language, the substantive

allegations in each mail *1276 fraud count charge a

"scheme that had substantial potential to take other

people’s property by fraud," and therefore state

offenses under McNally. United States v. Keane,

852 F.2d 199, 205 (7th Cir.1988). As we noted in

United States v. Wellman, 830 F.2d 1453, 1462

(7th Cir.1987), the common thread running through

”intangible rights" cases is that they involve rights

whose violation would ordinarily result in no

concrete economic harm; that is not the case here.

All eleven mail fraud counts charged that Manning

was in a precarious financial position, and that

Ticktin artificially inflated Manning’s net worth.

The counts also charged that Manning was an

insured institution, with the FSLIC insuring each

depositor’s account up to $100,000. The counts

also state that Ticktin’s family members controlled

the Board of Directors and had the authority to grant

Ticktin salary, loans, and bonuses. Each count thus

alleged schemes with the potential to expose

Manning’s money and property to plunder by

artificially keeping Manning in operation. This

could affect the property interests of the depositors,
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shareholders, and FSLIC, which would be

potentially on the hook for some or all of the

depositors’ losses.

The mail fraud counts also alleged other affected

property interests. The Forest Park counts alleged

that Ticktin loaned more than $6,500,000 with no

down payments to the Forest Park purchasers, and

$916,160 to Bailey, Lang, and Elliott’s parents to

create the appearance of a down payment. These

counts also alleged that Ticktin paid commissions to

Elliott as part of the deal. These counts thus alleged

that Ticktin defrauded Manning’s shareholders and

depositors out of their property interests by

committing Manning’s funds to the loans, depriving

Manning of down payments it would have otherwise

received, and paying Manning’s funds to Elliott for

commissions.

The Dalco/ITEX count alleged that Ticktin paid

$1,500,000 for the oil and gas leases, and financed

the resale that same day for $4,000,000. Of that

$4,000,000, $3,000,000 was both undersecured and

without recourse, thus putting Manning’s funds at

greater than usual risk. The PDO counts alleged

that Manning purchased leases from ITEX for

$2,250,000, sold them to PDO for $4,500,000, and

financed PDO’s purchases. The PDO counts also

alleged that on May 3, 1982, the directors voted a

$70,000 bonus to Ticktin.

[7] Thus, although the government would no

doubt draft the indictment differently today, the

indictment sufficiently alleged mail fraud offenses

even after McNally. But the indictment also alleged

"intangible rights" mail fraud. We must examine

the jury instructions, along with the evidence and

arguments at trial to see if the jury necessarily

convicted Ticktin of conduct that constituted an

offense. See Wellman, 830 F.2d at 1462-63.

[8] The trial judge properly instructed the jury

that to convict Ticktin it had to find beyond a

reasonable doubt:

1) that the defendant knowingly participated in a

scheme to defraud, as described in the indictment;

2) that, for the purpose of carrying out a scheme

or attempting to do so, the defendant used the

United States mails or caused the United States

mails to be used in a manner charged in the

particular count;

3) that the defendant did so knowingly and with

 

Page 11

the intent to defraud.

The instructions also defined a "scheme" and "intent

to defraud":

A "scheme" means some plan or course of action

intended to deceive another and to deprive another

of something of value by means of false pretenses,

representations, or promises.

It is not necessary that the government prove all of

the false pretenses, representations, promises, and

acts charged in the indictment. However, it is

essential that the evidence establish beyond a

reasonable doubt that the defendants intended to

deceive the shareholders, depositors, or the FSLIC

to their detriment.

To act with intent to defraud means to act

willfully and with the specific intent *1277 to

deceive or cheat; ordinarily for the purpose of

either causing some financial loss to another, or

bringing about some financial gain to oneself or

another.

The judge further instructed the jury that:

It is a theory of Harold J. Ticktin’s defense in this

case that he undertook all of his activities with

respect to the ITEX, PDO, Orland Park, and

Forest Park transactions in good faith for the

purpose of benefiting rather than injuring the

financial position of Manning Savings and Loan

Association, and not for the purpose of his own

improper financial gain. Since it is an element of

all the crimes charged that Defendant Harold J.

Ticktin had the intent to injure or defraud the

association, you should acquit him if you find the

government has not proved beyond a reasonable

doubt that Defendant Ticktin had the requisite

intent.

Ticktin argues that the court’s instructions did not

sufficiently ensure that the jury convicted him only

for schemes that injured (or could have injured) the

victims’ property rights. When examining the

sufficiency of jury instructions we must examine the

jury charge as a whole, rather than focus on isolated

passages. Moreover, because " ’a judgment of

conviction is commonly the culmination of a trial

which includes testimony of witnesses, argument of

counsel, receipt of exhibits in evidence, and

instruction of the jury by the judge,’ " we review

the instructions in the context of the overall trial and

the arguments by counsel. See United States v.

Piccolo, 835 F.2d 517, 519 (3d Cir.1987) (quoting

Cupp v. Naughten, 414 U.S. 141, 147, 94 S.Ct.
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396, 38 L.Ed.2d 368 (1973)).

Ticktin asserts that the definition of "scheme"

does not limit "something of value" to money or

property. In Wellman, we found the same language

to be consistent with McNally. See 830 F.2d at

1463. Unlike United States v. Holzer, 840 F.2d

1343, 1346 (7th Cir.1988), nothing in the

instructions specifically advised the jury that

"intangible rights" could be "something of value"

for purposes of finding a scheme.

The jury instruction defining "intent to defraud"

equated that intent with an intent to cause financial

loss to another or bring about financial gain to

oneself. Ticktin complains that the word

"ordinarily" made the instruction open-ended, and

allowed the jury to find intent even absent an intent

to bring about financial gain or loss. We think,

however, that Ticktin parses this instruction much

more closely than the average juror would; read

naturally, the instruction defining intent focuses on

financial gain or loss. Furthermore, Ticktin’s "good

fait " theory, of defense instruction (which Ticktin

has understandably ignored on appeal) clearly

equates intent to defraud with an intent to injure

Manning and bring about improper financial gain

for Ticktin. Taken together, the intent instruction

and Ticktin’s good faith instruction adequately

informed the jury that it had to find conduct aimed

at injuring Manning’s financial interests to convict

Ticktin of mail fraud. A scheme to injure Manning

financially is necessarily one to injure its

shareholders and depositers financially.

Finally, the evidence and arguments in this case

emphasized that the schemes were aimed at

Manning’s property. This case is unlike Holzer and

Ward v. United States, 845 F.2d 1459 (7th

Cir.1988), where the government’s attorneys argued

at trial that the jury should convict the defendants

for depriving their victims of honest services but

then adopted a different argument on appeal. From

the beginning of the trial, the govemment’s theory

has been that Ticktin had "looted" Manning through

a series of mail fraud schemes and misapplications.

The jury heard testimony about how Ticktin’s

schemes depleted Manning’s assets. And the closing

arguments are replete with references to Ticktin

using the transactions in the mail fraud schemes to

artificially keep Manning open so he could divert

more of its assets into his own pocket. Manning
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was, as the government puts it, "the goose that laid

the golden eggs" and Ticktin had to keep that goose

alive *1278 while there were still eggs to be

gathered. [FN3]

FN3. Ticktin argues that the jury instruction

defining a "scheme" allowed the jury to convict

Ticktin solely for conduct "intended to deceive

the FSLIC." But the trial evidence and arguments

made clear that deceiving the FSLIC was an

integral part of defrauding Manning’s shareholders

and depositers of their property; the FSLIC and

FHLBB had the power to shut Manning down and

thus deny Ticktin access to Manning’s funds.

Moreover, as the indictment alleged, the FSLIC had

a property interest at stake: the $100,000 per

depositer it might have had to pay had Manning

gone under. Thus, the reference to scheming to

deceive the FSLIC does not require us to reverse

Manning’s conviction.

[9] In sum, the indictment adequately alleged

conduct that violated the mail fraud statute, and the

trial evidence and arguments, along with the jury

instructions, convince us that the jury necessarily

found that Ticktin’s schemes were aimed at his

victims’ property rights. Therefore, Ticktin’s mail

fraud convictions (except, as we have already noted,

the Orland Park convictions) were proper. [FN4]

FN4. Since the RICO count alleged the substantive

mail fraud counts as predicate offenses and we have

upheld Ticktin’s other mail fraud convictions, we

also uphold his RICO conviction even though we

have reversed Counts Five, Six, and Seven. The

jury has "no discretion to pick and choose among

predicate offenses." Holzer, 840 F.2d at 1351.

V.

Ticktin’s Convictions for Misapplying Manning’s

Funds

Ticktin challenges the sufficiency of the evidence

to convict him for misapplying Manning’s funds and

the district court’s refusal to give certain jury

instructions on misapplication that he tendered. The

savings and loan misapplication statute, l8 U.S.C. §

657 states, in relevant part:

Whoever, being an officer of any

savings and loan association the accounts of

which are insured by the Federal Savings and

Loan Insurance Corporation willfully
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misapplies any moneys, funds, credits, securities,

or other things of value belonging to such

institution or pledged or otherwise entrusted to its

care, shall be fined not more than $5,000 or

imprisoned not more than five years, or both. . ..

The district court instructed the jury that:

To sustain a charge of willful misapplication by

Ticktin the government must prove the

following propositions:

First, that at the time of the offense charged, the

defendant was an officer, an agent, an employee

of or connected in any capacity with Manning

Savings and Loan Association;

Second, that the Manning Savings and Loan

Association was an insured association;

Third, that the defendant used his position as an

officer and agent to willfully misapply moneys,

funds and credits belonging to the association, or

entrusted to its care;

Fourth, that the defendant did so willfully and

with the intent to injure or defraud the association.

A "willful misapplication" is an unauthorized,

unjustifiable, or wrongful use of the association’s

funds with the intent to injure or defraud the

association.

To show a willful misapplication, the government

must prove a conversion of [the] association’s

funds to the use of a defendant or third party.

However, actual loss need not be proved. It is

sufficient that the defendant at least temporarily

deprived the association of the possession, control

or use of its funds.

The word "willfully" means that the person

knowingly and intentionally committed the acts

which constitute the offense charged.

The district court’s instructions accurately stated

the elements of a § 657 violation. See United States

v. Marquardt, 786 F.2d 771, 785 (7th Cir.1986).

The district court also accurately defined the term

"willful misapplication." See United States v.

Olson, 825 F.2d 121, 122-23 (7th Cir.1987). But

Ticktin argues that the instructions were incomplete

and did not adequately *1279 distinguish between

criminal misapplication and mere maladministration.

Ticktin appeals the district court’s decision to refuse

to give several of his tendered instructions that he

claims would have cured this alleged defect.

A. The Bonus Counts.

Page 13

[10] The jury convicted Ticktin on Counts 14, 15,

and 20, for accepting bonuses from Manning. Since

the Board of Directors voted him the bonuses,

Ticktin tendered an instruction stating that the

board’s consent was a complete defense to the

misapplication charges. Ticktin based this

instruction onUnited States v. Britton, 108 U.S.

193, 2 S.Ct. 526, 27 L.Ed. 701 (1883) (Britton III

). In Britton III, the indictment charged that

Britton, who was president of the National Bank of

the State of Missouri, had made a promissory note

to his brother, who endorsed it back to Britton.

Britton submitted the note to the bank’s Board of

Directors who discounted the note, and Britton took

the proceeds for his own use. At the time, Britton

knew that both he and his brother were insolvent.

The Supreme Court held that the Board of Directors,

"knowing all the facts," could discount the note, and

that the indictment did not charge an offense against

Britton. Id. at 197, 2 S.Ct. at 529.

Britton III does not stand for the broad principle

that consent by the Board of Directors is an absolute

defense to misapplication. Britton III turned on a

technical defect in the pleadings: the indictment did

not charge that Britton had fraudulently procured the

discount. See id. In any event, the Court’s

subsequent decision in Evans v. United States, 153

U.S. 584, 14 S.Ct. 934, 38 L.Ed. 830 (1893)

undercut the broad reading of Britton III that Ticktin

proposes. In Evans, a bank director was charged

with (among other things) aiding and abetting the

bank’s cashier’s misapplication by presenting a note

to the cashier to discount; both knew that the note

was not adequately secured. Id. at 591—92, 14 S.Ct.

at 937-38. One of Evans’ arguments for dismissing

the charge was that the indictment did not charge

that the cashier was not authorized to discount the

note. Id. at 592-93, 14 S.Ct. at 938. The Court

held even if the board had authorized the cashier to

discount the note, if he discounted it with the intent

to defraud the bank he would be guilty of criminal

misapplication. Id. at 593, 14 S.Ct. at 938. Thus,

under Evans, the Board of Directors’ consent is not

an absolute defense to a misapplication charge.

' [11] As more recent cases have held, the board’s

consent is an important factor to consider in

determining whether a defendant attempted to

defraud an institution. But if intent to defraud or

injure exists, the Board of Directors’ approval is

irrelevant. See United States v. Cauble, 706 F.2d
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1322, 1353-54 (5th Cir.1983); United States V.

Beran, 546 F.2d 1316, 1321 (8th Cir.1976).

[12] Ticktin submitted a second instruction that

the district court refused to give concerning the

bonuses. This instruction would have told the jury

that Ticktin’s "acting in his official capacity in

accepting the salary and bonuses" was a complete

defense. Ticktin based this instruction on another in

the line of Britton cases, United States v. Britton,

108 U.S. 199, 2 S.Ct. 531, 27 L.Ed. 698 (1883)

(Britton IV ). In Britton IV, Britton was charged

with misapplying the bank’s funds by conspiring

with another director to persuade the bank’s

directors to declare a dividend even though he knew

that the bank had no net profits with which to pay it.

Id. at 206, 2 S.Ct. at 535. The Court held that

"[t]he declaring of a dividend by the association

when there were no net profits to pay it is an act

done by an officer of the association in his official

and not in his individual capacity " and was therefore

not a misapplication. Read broadly, Britton IV

seems to hold that any act performed by an officer in

his official capacity is not a misapplication.

However, Evans undercuts this broad reading of

Britton IV, just as it undercuts the broad reading of

Britton III. Evans held that a bank officer or

employee who fraudulently discounts a worthless

note commits a criminal misapplication, even *1280

though discounting notes is part of his job (i.e., his

"official capacity"). Evans, 153 U.S. at 593, 14

S.Ct. at 938. Similarly, as the Third Circuit stated

almost forty years ago in construing Britton and

Evans, "[i]f a dividend be illegally declared with the

intent to defraud the bank the persons responsible

for the declaration face criminal sanctions and have

committed the crime defined by the statute." United

States v. Matsinger, 191 F.2d 1014, 1017 (3d

Cir.1951). Intent is the key element: "[T]he

gravamen of the offense consists in the evil design

with which the misapplication is made..." Evans,

153 U.S. at 594, 14 S.Ct. at 938.

[13] Neither of Ticktin’s proposed instructions

concerning the bonuses accurately stated the law.

The district court did not err in refusing to give

these instructions. In any event, the district court

did instruct the jury on both board approval and

official capacity as theories of Ticktin’s defense.

Ticktin was able to argue both these points to the

jury. He was entitled to no more.

Page 14

[14] The evidence was sufficient to convict

Ticktin on all the misapplication counts concerning

the bonuses. There was ample evidence for the jury

to believe the govemment’s theory that Ticktin

embarked on a series of fraudulent schemes to keep

Manning artificially alive and to believe that Ticktin

was able to receive the bonuses because of his

pattern of fraudulent conduct. This pattern

supported an inference that Ticktin intended to

defraud Manning when he accepted the bonuses.

Moreover, each bonus was awarded to Ticktin at a

time when he knew Manning had a negative net

worth. The board was dominated by Ticktin’s

family, and Ticktin himself voted to grant the initial

bonus. The board awarded the final two bonuses

based on Ticktin’s "fantastic" and "exemplary" work

in turning Manning around and maintaining its

profits, raising an inference that Ticktin deceived

the board about Manning’s true financial condition.

In short, there was sufficient evidence for the jury to

find that by accepting the bonuses Ticktin converted

Manning’s funds to himself with the intent to

defraud or injure Manning.

B. The Loan Counts.

The jury convicted Ticktin on the other

misapplication counts for five loans he made: a

$260,000 loan to Olson, a $1,500,000 loan to

Olson, $300,000 loans to Tuttle and Kehoe, and a

$634,200 loan to Michael Kelley as part of the

Forest Park transaction. The indictment alleged that

the loans to Olson, Elliott, and Kehoe were

unsecured or insufficiently secured. The indictment

also alleged that Ticktin made the $1,500,000 loan

to Olson for Ticktin’s own benefit, and that Ticktin

paid the proceeds of the loans to Tuttle and Kehoe

over to Olson, and not the named borrowers. The

indictment alleged that the loan to Kelley was

secured by overvalued property, and that Kelley had

not supplied a down payment for the loan.

[15][16] Ticktin submitted an instruction stating

that it is not a misapplication for a bank officer to

make a loan with little or no collateral. It is true

that lack of collateral, by itself, does not make a

loan a misapplication. Banks often make unsecured

loans, based on the borrower’s wealth, general

creditworthiness, and other risk factors; increased

interest compensates the lender for the increased risk

involved. It would be an incredible and unjustified

expansion of the misapplication statute to put
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bankers in jail simply for making unsecured loans.

But Ticktin’s proposed instruction is incomplete

and misleading. An unsecured or undersecured loan

can be a misapplication, if made with the intent to

defraud or injure the bank. United States v. Kahn,

381 F.2d 824, 832 (7th Cir.1967); cf. Evans, 153

US. at 592, 14 S.Ct. at 938 (discount of unsecured

note is misapplication if made with intent to

defraud). Ticktin’s instruction would have focused

the jury’s attention solely on the lack of collateral

and away from other facts from which the jury could

have inferred an intent to defraud or injure

Manning. Because Ticktin’s proposed instruction

did not accurately state *1281 the law, the district

court did not err in refusing to give it.

[17] Ticktin also submitted an instruction that

would have informed the jury that it is not a

misapplication for a bank officer to make a loan

knowing that the named borrower will turn the

proceeds over to a third party, unless the officer

knows that the named borrower will not or cannot

repay the loan. Ticktin based this instruction on

United States V. Gens, 493 F.2d 216, 222 (1st

Cir.1974) and United States v. Gallagher, 576 F.2d

1028, 1045-46 (3d Cir.1978). Those cases held

that, "absent other circumstances," Gens, 493 F.2d

at 222, it was not a criminal misapplication for a

bank officer to loan money to one person knowing

that the named borrower will pass the proceeds to

other persons, except in three situations: where the

bank officer knows the named borrower is either

fictitious or unaware that his name is being used;

where the bank officer knows that the named debtor

will be unable to repay the loan; and where the

bank officer assures the named borrower that he will

not have to repay the loan. Gens, 493 F.2d at 221—

22; Gallagher, 576 F.2d at 1046. This circuit has

cited Gens and Gallagher in holding that merely

loaning money to a named borrower for somebody

else’s benefit is not, absent more, a criminal

misapplication. United States v. Bruun, 809 F.2d

397, 411-12 (7th Cir.1987); see also United States

v. Olson, 825 F.2d at 123 (dictum); United States

v. Shivley, 715 F.2d 260, 265 (7th Cir.1983)

(dictum).

[18] But Ticktin’s proposed instruction concerning

third-party loans was also incomplete and

misleading. The instruction ignores the principle,

clearly and repeatedly stated in this circuit, that
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when a bank officer makes a loan to a third party for

the officer’s own ultimate benefit he has made a

criminal misapplication, regardless of the named

borrower’s intent or ability to repay the loan. See,

e.g., Olson, 825 F.2d at 123; Bruun, 809 F.2d at

412; Shivley, 715 F.2d at 265. Ticktin claims that

a third-party loan can never be a misapplication if

the named borrower can and will repay it, but this

circuit has never held that. See, e.g., Olson, 825

F.2d at 123 ("Without more," such third-party loans

to financially capable borrowers are not

misapplications). (Emphasis added.) And Gens and

Gallagher did not set out an exhaustive list of

situations in which third-party loans could or could

not be misapplications; Gens itself acknowledged

that other circumstances could make such loans

criminal misapplications. 493 F.2d at 222; see also

United States v. Kennedy, 564 F.2d 1329, 1339

(9th Cir.1977). If all the facts and circumstances

surrounding a particular loan indicate that a bank

officer intended to defraud or injure the bank, then

the jury may properly find that the loan was a

criminal misapplication despite the named

borrower’s willingness and ability to repay it. The

intent to defraud or injure the bank is what separates

criminal misapplication from mere

maladministration.

[19] The evidence was sufficient to convict

Ticktin for misapplication on all five loan counts.

The first loan count involved a $260,000 loan to

Olson. That loan was unsecured. The loan shortly

followed the PDO transaction, and could be seen as

a payoff for Olson’s participation in that scheme.

And two days later Olson loaned Ticktin $287,650

from Olson’s First Suburban Bank of Maywood,

secured by Manning shares (ten days after the ALJ

had ordered Manning to increase its net worth or

close down). It was a reasonable inference that the

loan to Ticktin was in exchange for the loan to

Olson. This inference is buttressed by the overall

relationship between Ticktin and Olson, and by

evidence of the fact that that relationship proceeded

on an essentially quid pro quo basis—-for example,

Olson’s demand that Ticktin pay him $50,000 to

participate in the Forest Park scheme. Thus, the

loan to Olson benefited Ticktin; it was a clever way

for Ticktin to circumvent the regulations prohibiting

him from loaning himself money from Manning.

The $1,500,000 loan to Olson was secured by

Elgin Bancorp stock, stock that was worth little, if
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anything, as collateral. Olson used a substantial part

of this loan to *1282 pay off Ticktin’s personal

obligation at American National Bank. Although

Olson had agreed to assume this obligation five days

before receiving the loan, Ticktin had agreed to loan

him the money before Olson assumed the obligation.

The loan could thus be seen as one that benefited

Ticktin by allowing himself to pay off a personal

obligation with Manning’s money.

The $300,000 loans to Kehoe and Tuttle arose out

of the $1,500,000 loan to Olson. All or part of each

loan went to pay part of the $1,500,000 loan that

Olson had used, in part, to pay off Ticktin’s

obligation at ANB. Thus, these loans could be seen

as part of a "complicated morass of clandestine

financial dealings [that] ultimately inured" to

Ticktin’s benefit. Olson, 825 F.2d at 123. These

loans were also secured by Elgin Bancorp stock, so

these loans were also undersecured.

The indictment’s final misapplication count

charged that Ticktin misapplied Manning’s funds by

loaning $643,200 to Michael Kelley, one of the

purchasers in the Forest Park deal. Kelley never

met with a loan officer, and was paid $6,000 to

participate in the transaction. Kelley also made no

down payment on the condominiums he purchased.

That in itself may not indicate any intent to defraud

because it is not uncommon for bankers to loan 100

percent of the purchase price of a piece of real

estate, based on the borrower’s creditworthiness and

other risk factors. Here, however, there was

evidence that Ticktin never evaluated any of these

factors before making the loan to Kelley.

Moreover, Ticktin went out of his way to create the

appearance of a 20 percent down payment for the

Kelley loan and the other Forest Park loans, even

though Manning never actually received any down

payments. There was also evidence that the

condominiums Kelley purchased were valued well

above their market price, and that Manning financed

more than the market price for the purchase.

[20] We finally note that the government tried and

argued the misapplications as part of its overall

theory that Ticktin concocted several fraudulent

schemes designed to bilk Manning of a substantial

amount of its assets. We cannot view each

misapplication count in isolation; instead, we must

view the counts in light of Ticktin’s overall course

of conduct and in light of the fact that by convicting
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Ticktin on every count charged, the jury obviously

believed the government’s theory. Given this, it is

difficult to believe that the jury would have

convicted Ticktin on the misapplication counts

unless it found that he intended to enrich himself at

Manning’s expense. Ticktin’s convictions on the

misapplication counts were proper. [FNS]

FN5. On both the loan and bonus counts, Ticktin

rather obliquely seems to argue that the indictment

did not state offenses. His opening brief mentions

the allegations in the indictment but focuses its

argument on the sufficiency of the evidence and the

jury instructions. His reply brief is more forthright

in arguing that the indictment did not state offenses

but it does not discuss the applicable standards for

determining an indictment’s sufficiency. Assuming

Ticktin has properly presented the issue, we hold

that the misapplication counts sufficiently stated

offenses. Each count alleged that Ticktin was an

officer of Manning, that Manning was federally

insured, that Ticktin willfully misapplied Manning’s

funds and how he misapplied those funds, and that

Ticktin acted with the intent to injure or defraud

Manning. See United States v. Broome, 628 F.2d

403, 405 (5th Cir.1980) (per curiam). Ticktin also

argues that reversing any substantive misapplication

count requires us to reverse the conspiracy counts

as well. Because we affirm the substantive

misapplication counts, we do not reach this

argument.

VI.

Alleged Erroneous Evidentiary Ruling

Ticktin finally contends that we must reverse his

conviction on all counts because an evidentiary

ruling by the district court deprived him of a fair

trial. While questioning David Liebson, Manning’s

in—house attorney, the government’s attorney asked

Liebson how Ticktin billed the legal services that

Liebson performed for Olson at Ticktin’s request.

Liebson answered that Ticktin billed those services

under the letterhead of Ticktin’s private law firm.

Ticktin’s counsel immediately objected, but the

*1283 district court refused to strike Liebson’s

answer.

On appeal, Ticktin argues that the district court

abused its discretion ' by not striking Liebson’s

answer and allowing the government to ask further

questions about the billing arrangement (eliciting the
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same information). According to Ticktin, Liebson’s

testimony was "other acts " evidence under

Fed.R.Evid. 404(b) that the district court should not

have admitted because the government failed to

disclose the evidence before trial. Ticktin also

asserts that the evidence was irrelevant to any issue

in the case, and unduly prejudicial to him.

[21][22] Rule 404(b) prohibits evidence of other

acts "to prove the character of a person in order to

show action conforming therewith." Assuming that

Liebson’s testimony about the billing was Rule

404(b) evidence, its admission was not reversible

error. For one thing, the evidence was admissible.

The testimony was relevant to the conspiracy count

and other counts involving Ticktin and Olson

because it showed the nature of the relationship

between them. Any potential for unfair prejudice to

Ticktin was minimal at best. Liebson’s response

was an isolated piece of testimony from a trial that

lasted almost four weeks, and the government never

argued or presented evidence to show that the billing

arrangement was improper. And even if the

admission of the evidence violated the district

court’s prior disclosure order, Ticktin has not

mentioned how that violation affected his defense or

prejudiced him in any way. See Fed.R.Evid.

103(a).

VII.

Conclusion

For the reasons stated above, we REVERSE

Kehoe’s, Bailey’s, and Lang’s convictions. We also

REVERSE Ticktin’s convictions on Counts Five,

Six, and Seven (the Orland Park mail fraud counts).

We AFFIRM Ticktin’s convictions on all other

counts. We REMAND to the district court with

instructions to enter judgments of acquittal on all

reversed convictions, and to resentence Ticktin on

his remaining convictions.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellant,

v.

Janet Rebecca JOHNSON, Defendant-Appellee.

No. 92-3318.

United States Court of Appeals,

Eighth Circuit.

Submitted April 14, 1993.

Decided May 25, 1993.

Defendant was convicted in the United States

District Court for the Southern District of Iowa,

Ronald E. Longstaff, J ., of embezzlement and

misapplication of credit union funds by credit

union employee. United States appealed denial of

sentencing enhancement under Sentencing

Guidelines for defendant’s misapplication of credit

union funds. The Court of Appeals, Floyd R.

Gibson, Senior Circuit Judge, held that credit

union’s "loss" did not include misapplied funds, as

they were never removed from credit union.

Affirmed.

EMBEZZLEMENT (b 52

146k52

Under Sentencing Guidelines, "loss," for purposes

of calculating sentence of credit union employee

convicted of embezzlement and misapplication of

credit union funds, did not include funds that she

misapplied by transfer from one account to another;

that money was never actually removed from credit

union accounts, and credit union was not "at risk" to

lose it. U.S.S.G. §§ 2B1.1, 2B1.1, comment.

(n.2), (backg’d.), 18 U.S.C.A.App.

See publication Words and Phrases for other judicial

constructions and definitions.

*1358 John D. Griffith, Asst. US. Atty., Des

Moines, IA, argued, for plaintiff-appellant.

Steven A. Kloberdanz, Marshalltown, IA, argued,

for defendant-appellee.

Before WOLLMAN, Circuit Judge, FLOYD R.

GIBSON, Senior Circuit Judge and MORRIS

SHEPPARD ARNOLD, Circuit Judge.

unckm- S 657 "

a‘3\a~’~\\9 ®H3\Wlosb 173.50

(Cite as. 993F2d 1358) came» aK— j, ,9
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FLOYD R. GIBSON, Senior Circuit Judge.

The government appeals the district court’s [FNl]

denial of an additional three—level sentencing

enhancement under United States Sentencing

Guideline ("U.S.S.G.") § 2B1.1 due to Janet

Johnson’s misapplication of credit union funds.

We affirm.

FNl. The Honorable Ronald E. Longstaff, United

States District Judge for the Southern District of

Iowa.

Johnson was an employee of the Lennox Credit

Union of Marshalltown, Iowa from September 1977

until August, 1991. During an internal

investigation in August 1991, Johnson called the

credit union and admitted that she had embezzled

funds from credit union accounts. Johnson then

pled guilty to one count of embezzlement and

misapplication of credit union funds by a credit

union employee in violation of 18 U.S.C. § 657. In

the stipulation of facts, Johnson admitted to

embezzling $88,483.41 and misapplying $318,915.

Johnson misapplied the funds by transferring money

from one credit union account to another credit

union account. The district court sentenced Johnson

under § 2B1.1 of the Guidelines on September 11,

1992. The court computed Johnson’s total offense

level at 14, based upon a base offense level of four,

an eight-level increase because the loss amounted to

over $70,000, a two-level increase for more than

minimal planning, a two-level increase for abuse of

trust, and a two-level reduction based on acceptance

of responsibility. Based on Johnson’s adjusted base

offense level of 14, the district court sentenced

Johnson to 15 months imprisonment and three years

of supervised release.

The government argues the court erred in not

increasing Johnson’s offense level by eleven levels

based on the total amount of "loss" to the credit

union. The government argues that the proper

amount of loss was $407,398.41, which includes the

$88,483 in embezzled funds and the $318,915 in

misapplied funds. We disagree. "Loss" is defined

*1359 as "the value of the property taken, damaged,

or destroyed." U.S.S.G. §2B1.1, comment. (n. 2).

"The value of property taken plays an important role

in determining sentences for theft offenses, because

it is an indicator of both the harm to the victim and

the gain to the defendant." U.S.S.G. § 2B1.1,
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comment. (backg’d). In this case, the amount of

loss to the credit union was $88,483, which

represents the amount of money actually removed

from the credit union accounts. The misapplied

funds were never removed from the credit union,

but were transferred from one credit union account

to another. [FN2] The credit union was never "at

risk" to lose the misapplied funds, United States v.

Brach, 942 F.2d 141, 143 (2d Cir.1991), and the

district court properly excluded that figure from its

calculation of loss under U.S.S.G. § 2B1 . 1.

FN2. See United States v. Shattuck, 961 F.2d 1012,

1017 (lst Cir.1992) (court indicated in dicta that

amount of "victim loss" for sentencing purposes

does not include the amount of misapplied funds

that remained in bank accounts).

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellant,

v.

Leonard W. EVANS, Defendant-Appellee.

No. 93-2051.

United States Court of Appeals,

Tenth Circuit.

Dec. 5, 1994.

Bank president was acquitted of misapplying bank

funds and making false entry in bank records, by the

United States District Court for the District of New

Mexico, Santiago E. Campos, J. Govermnent

appealed. The Court of Appeals, Seymour, Chief

Judge, held that: (1) government failed to prove

bank president’s intent to injure bank, in connection

with misapplication of bank funds charge; (2)

sufficient evidence existed for jury to find bank

president guilty of making false entries; and (3)

new trial should not have been granted on false

entry counts.

Affirmed, reversed in part and remanded.

[1] CRIMINAL LAW 4.7., 1134(8)

110k1134(8)

Court of Appeals reviews district court’s grant of

motion for acquittal under same standard that trial

court applied in granting motion.

[2] BANKS AND BANKING (9%? 509.15

52k509.15

To prove violation of statute criminalizing

misapplication of bank funds, government must

show that: defendant was executive officer of bank;

bank was connected in some way to Federal Reserve

System; defendant willfully misapplied funds of

bank; and defendant acted with intent to injure or

defraud that bank. 18 U.S.C.A. § 656.

[3] BANKS AND BANKING 6: 509.15

52k509.15

Defendant bank president was properly acquitted of

willful misapplication of bank funds, in connection

with failed attempt to bring insolvent bank out of

insolvency, pursuant to which investors borrowed

money necessary to purchase bank from bank itself,

as according to its own indictment government had

to prove that president acted with intent to defraud

bank, i.e., that natural tendency of his actions was

Page I

likely to injure bank, and it failed to do so. 18

U.S.C.A. § 656.

[4] BANKS AND BANKING 4': 509.10

52k509.10

Buying bank stock with money loaned by that bank

is not illegal.

[5] BANKS AND BANKING 6;: 509.10

52k509.10

False entries made by bank president and investors

on loan approval and funding sheets, in connection

with scheme to purchase bank by borrowing money

from bank itself were "material," for purposes of

statute criminalizing bank officer’s making of false

entries in book, report, or statement of bank with

intent to deceive any agent or examiner; evidence

was sufficient to support conclusion that president

actively concealed nature of loans so that bank

examiners would not realize source of funding. 18

U.S.C.A. § 1005.

[6] BANKS AND BANKING «’7: 509.20

52k509.20

Under statute which criminalizes knowingly making

any false statement or report on loan and credit

applications, actual reliance on false entry need not

be shown in order to obtain conviction, but rather,

only that false entry had capacity to influence

decision need be shown. 18 U.S.C.A. § 1014.

[7] CRIMINAL LAW 4: 1139

1 10k1 139

Determination of materiality of false statements is

legal issue which Court of Appeals reviews de novo.

18 U.S.C.A. §§ 1001, 1005.

[8] BANKS AND BANKING «a: 509.10

52k509.10

Whether loans for which false purposes were

disclosed on loan approval and funding sheets were

fully collateralized was irrelevant, for purposes of

statute which criminalizes bank officer’s making of

false entries in book, report, or statement of bank

with intent to deceive any agent or examiner, as

long as books did not reflect actual state of affairs.

18 U.S.C.A. §1005.

[9] BANKS AND BANKING (b 509.25

52k509.25

Sufficient evidence existed for jury to find bank

president guilty of making false entries in book,
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report, or statement of bank with intent to deceive

any agent or examiner, based on false purposes

disclosed on loan approval and funding sheets in

connection with scheme to borrow money needed to

buy bank from bank itself; funding sheets and loan

approval forms specifically stated false purpose for

loans, and those documents were part of loan files

reviewed by office of comptroller of currency

(OCC) examiners. 18 U.S.C.A. § 1005.

[10] CRIMINAL LAW (P 935(1)

110k935(1)

In deciding motion for new trial, court may weigh

evidence and consider credibility of witnesses in

determining whether verdict is contrary to weight of

evidence such that miscarriage of justice may have

occurred.

[11] CRIMINAL LAW 4:? 935(1)

1 10k935(1)

Power to grant new trial on ground that verdict was

against weight of evidence should be invoked only

in exceptional cases in which evidence preponderates

heavily against verdict.

[12] CRIMINAL LAW (p 935(1)

110k935(1)

Evidence did not preponderate heavily against jury

verdict which convicted bank president of making

false entry in a book, report, or statement of bank

with intent to deceive any agent or examiner, so as

to have warranted granting of new trial; funding

sheets and loan approval forms specifically stated

false purposes for loans, and those documents were

part of loan files reviewed by office of comptroller

of currency (OCC) examiners. 18 U.S.C.A. §

1005.

[13] CRIMINAL LAW (tr-a 718

1 10k718

Reference, in government’s closing argument in

prosecution of bank president for making false entry

in book, report, or statement of bank with intent to

deceive any agent or examiner, to savings and loan

bailout and its effect on taxpayers, did not rise to

level of prosecutorial misconduct; government’s

only reference to bailout or its effect on taxpayers

was made in context of things that were "not going

to be relevant" when jury made decision, was made

in response to president’s allegation of bad faith on

part of office of comptroller of currency (OCC), and

government stated shortly thereafter that fact that

 

Page 2

bank fails does not mean that banker committed a

crime. 18 U.S.C.A. § 1005.

[13] CRIMINAL LAW (or-a 723(1)

110k723(1)

Reference, in government’s closing argument in

prosecution of bank president for making false entry

in book, report, or statement of bank with intent to

deceive any agent or examiner, to savings and loan

bailout and its effect on taxpayers, did not rise to

level of prosecutorial misconduct; government’s

only reference to bailout or its effect on taxpayers

was made in context of things that were "not going

to be relevant" when jury made decision, was made

in response to president’s allegation of bad faith on

part of office of comptroller of currency (OCC), and

government stated shortly thereafter that fact that

bank fails does not mean that banker committed a

crime. 18 U.S.C.A. § 1005.

[14] CRIMINAL LAW@ 919(3)

110k919(3)

Even if statement made by government in

prosecution of bank president for making false entry

with intent to deceive, which referred to savings and

loan bailout were improper, new trial was not

warranted, as remark in context did not have

substantial influence on outcome of trial or leave

court in grave doubt as to whether it had such effect.

18 U.S.C.A. § 1005.

*588 John J. Kelly, U.S. Atty. (Robert J.

Gorence, Asst. U.S. Atty., with him on the brief),

Albuquerque, NM, for plaintiff/appellant.

Glen L. Houston, Hobbs, NM, for defendant/

appellee.

Before SEYMOUR, Chief Judge, McKAY, and

BALDOCK, Circuit Judges.

SEYMOUR, Chief Judge.

The government appeals the district court’s

judgment of acquittal and alternative grant of a new

trial after a jury found Defendant Leonard W. Evans

guilty on all fifteen counts before it. Eight of the

counts charged Mr. Evans with making a false entry

in bank records in violation of 18 U.S.C. §§ 1005

and 2, and seven counts charged him with

misapplying bank funds in violation of 18 U.S.C.

§§ 656 and 2. The government contends that the
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judgment of acquittal was erroneous because the

evidence was sufficient to convict Mr. Evans on all

counts and that the district court abused its

discretion in granting a new trial. We affirm the

judgment of acquittal on the misapplication counts

and we reverse the judgment of acquittal and the

grant of a new trial on the false entry counts.

I.

Mr. Evans was the president of American Bank,

NA. of Rio Rancho. The bank was having

financial difficulties, so a group of investors formed

to purchase it from its owner. Mr. Evans worked

with this group and was to remain as the bank’s

president upon completion of the change of control.

The group filed the necessary application with the

Office of the Comptroller of the Currency (OCC)

for a change of control of the bank. This

application stated that the group would acquire all of

the outstanding common stock for $200,000.

Additionally, the group would inject $2.5 million

dollars of capital into the bank. Because of the

bank’s critical financial condition, the OCC ordered

an independent audit. This audit showed that the

bank was insolvent at the date of the examination.

In its decision letter to Mr. Evans, the OCC stated

that in order to consummate the *589 change of

control, the group had to deposit $1.8 million of

capital (first tier) in the bank within five days and

the additional $700,000 (second tier) ten days later.

After the infusion of the first tier capital, one of the

second tier investors dropped out, leaving a

deficiency of $450,000. This shortfall occurred

around the time the money was to be deposited, and

the investment group moved quickly to recruit new

investors. Although the group found people who

were interested in investing, the potential investors

were unable to come up with the necessary cash on

such short notice. Consequently, Mr. Evans and

members of the investment group decided to arrange

bank loans from American Bank to these investors to

purchase American Bank stock. The charges against

Mr. Evans are based on these loans and the use of

their proceeds to purchase bank stock.

The pattern shown at trial, with slight variations,

was that an investor would apply for a line of credit

of about $75,000. Almost immediately after

approval of the loan, the investor would draw out

$50,000 and use the money to buy bank stock. In

Page 3

almost every case, the stock was held in trust for the

investor under someone else’s name. The loan

approval and funding sheets for these loans reflected

various purposes for the loans, none of which was to

buy bank stock. The loan approval and funding

sheets for four investors stated that the loan was for

working capital for their businesses. Two investors’

sheets stated that the loan was for debt consolidation

and personal expenses. One investor’s sheet claimed

that the loan was for home improvement and bill

consolidation, and the final investor’s sheet stated

that the loan was for purchasing a home. Richard

Brown, an OCC examiner, testified that because the

majority of the money was used to purchase bank

stock, these purposes were false and would mislead

a bank examiner. Rec., v01. IV, at 818—30.

The government does not argue that making loans

to purchase bank stock is illegal, that any of the

loans were deficient, or that the bank did not have

the authority to make the loans. The govemment’s

theory is that Mr. Evans and members of the

investment group schemed to deceive the OCC by

hiding from regulators the fact that bank loan

proceeds were being used to buy bank stock, and

they thereby injured the bank by depriving it of

much needed new capital.

Prior to submitting the case to the jury, the

district court dismissed four counts against Mr.

Evans. At the conclusion of the trial, the jury found

Mr. Evans guilty on all remaining counts.

[1] The district court granted Mr. Evans a

judgment of acquittal as to each count and, in the

alternative, granted Mr. Evans a new trial on all

counts. We review a district court’s grant of a

motion for acquittal under the same standard that the

trial court applied when granting the motion.

United States v. White, 673 F.2d 299, 301 (10th

Cir.1982).

We must view the evidence, both direct and

circumstantial, in the light most favorable to the

government, and without weighing conflicting

evidence or considering the credibility of

witnesses, determine whether that evidence, if

believed, would establish each element of the

crime. If the government has met that standard,

we, as well as the trial court, must defer to the

jury’s verdict of guilty. This standard reflects a

deep respect for the fact-finding function of the

jury.
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Id. at 301—02 (citations omitted).

II.

[2][3] The government appeals the judgment of

acquittal as to the misapplication counts under 18

U.S.C. § 656. Section 656 makes it a crime for an

officer or employee of any bank to "willfully

misapp1[y] any of the moneys, funds or credits of

such bank." To prove a violation under this statute,

the government must show that "(1) the defendant

was an executive officer of the bank, (2) the bank

was connected in some way to the Federal Reserve

System, (3) the defendant willfully misapplied the

funds of the bank, and (4) the defendant acted with

the intent to injure or defraud that bank." United

States v. Haddock, 961 F.2d 933, 934-35 (10th

Cir.) [Haddock II ], cert. denied, —-- U.S. ----, 113

S.Ct. 88, 121 L.Ed.2d 50 (1992).

*590 In its brief, the government states that " ’a

willful misapplication’ of bank funds ’occurs when

funds are distributed under a record which

misrepresents the true state of the record with the

intent that bank officials, bank examiners, or the

[Federal Deposit Insurance Corporation] will be

deceived.’ " Aplt.Br. at 28 (quoting United States

v. Twiford, 600 F.2d 1339, 1341 (10th Cir.1979));

see also United States v. Davis, 953 F.2d 1482,

1493 (10th Cir.1992) (also quoting Twiford in

context of 18 U.S.C. § 657, a parallel statute

protecting institutions insured by FSLIC), cert.

denied --- U.S. ----, 112 S.Ct. 2286, 119 L.Ed.2d

210 (1992). The government argues that "[t]here is

no requirement that the ’misapplication’ itself be

unlawful; what makes it criminal is that the use of

bank funds occurs with the specific intent to ’injure

or defraud’ the bank.’ " [FNl] Aplt.Br. at 28-29

(quoting Hernandez v. United States, 608 F.2d

1361, 1364—65 (10th Cir.1979) (emphasis added)).

FNl. There is case law in this circuit stating that

under some circumstances, "evidence of ’an intent

to deceive’ supplie[s] the necessary proof of

criminal intent required by section 656." United

States v. Harenberg, 732 F.2d 1507, 1511-12 (10th

Cir.1984); see also, Davis, 953 F.2d 1482;

Twiford, 600 F.2d 1339; Bruce A. Green, After

the Fall: the Criminal Law Enforcement Response

to the S & L Crisis, 59 Fordham L.Rev. 8155,

8159 (1991) (courts have interpreted section 656

broadly, reading the section to "simply require[ ]
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deceitful handling of bank funds"). We need not

address the relationship between intent to deceive

bank examiners and intent to injure the bank,

however, because the government did not argue it.

More significantly, the misapplication counts in the

indictment specifically charge that Mr. Evans, with

"intent to injure and defraud" the bank, made loans

"knowing that the loan majority of the proceeds

would not be used for the purpose stated on the

loan approval and funding sheets and instead the

majority of the proceeds would be used to finance

the Bank Investment Group’s efforts to recapitalize"

the bank. Aplt.App., doc. 1 at 6.

The court instructed the jury that "intent to injure

or defraud the bank may be shown by [a knowing],

voluntary act by the defendant, the natural tendency

of which may have been to injure the bank." Rec.,

vol. XI, at 2312; see also United States v. Tokoph,

514 F.2d 597, 603-04 (10th Cir.1975). Mr. Evans

allegedly loaned money under a false record and

then used that money to recapitalize the bank. The

natural tendency of loaning the money could not

have been to injure the bank because the government

did not attempt to prove at trial that any of the loans

were not adequately collateralized or that the

borrowers were not creditworthy. [FN2] In

addition, the loans were made at a time when the

bank had lending authority. Rec., vol. V, at 938.

FN2. In fact, at oral argument, the government

asserted that the condition of the loans was not

relevant to its argument.

[4] The government also did not prove that using

funds borrowed from the bank to buy stock in the

bank tended to injure the bank. Buying bank stock

with money loaned by that bank is not illegal. The

only relevant statute states that a bank may not make

loans on the security of its own shares. 12 U.S.C. §

83 (1988). The loans in this case were not secured

by bank stock, but by other collateral.

The government argued at trial and also on appeal

that Mr. Evans intended to injure the bank by

depriving it of new capital. Aplt.Br. at 29.

However, the government did not prove that using

the loan proceeds as bank capital would tend to

injure the bank, nor that Mr. Evans knew or should

have known that using these loan proceeds for part

of the capital infusion would tend to injure the bank.

The only testimony tending to show that the bank
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officers believed the capital had to be "new money"

came from Benjamin Lee Dante, an original member

of the investment group. [FN3] He testified that he

thought the capital needed to be "new money, not

money loaned from the bank." Rec., vol. VIII, at

1496. He claims he made this assumption only on

the basis of Mr. Evans’ statement that they had to

"watch what we are doing [w]e’re all going to

wind up going to jail." Id. 1496-97. In addition,

Mr. Dante had previously testified that they hid the

true purpose of the loans from the regulators

because at the time they mistakenly thought that "it

was illegal for loan proceeds *591 from the bank to

be used to purchase stock.“ Rec., vol. VII, at 1289;

see also rec., vol. VI, at 1229.

FN3. Mr. Dante pled guilty to misapplication of

bank funds before Mr. Evans’ trial, but was

allowed to withdraw his plea after the judgment of

acquittal.

Richard Brown, the OCC examiner, testified

about the consequences of not having "new money "

make up all of the required capital. Rec., vol. V, at

1002—03. The first consequence, he said, was that if

the OCC had known where the money came from,

the OCC might not have approved the change of

control application. Id. at 1002. However, this

assertion only establishes that the false purpose

deceived the OCC, not that the actual transaction

adversely affected the bank itself. Mr. Brown also

testified that under appropriate accounting, this

money could not have been used to make loans. Id.

at 1002-03.

In earlier testimony, Robert Norris, another OCC

examiner, gave his opinion that if the $2.5 million

of needed capital were not all "new money," the

bank would probably fail. Rec., vol. IV, at 770-71.

This statement was only presented as Mr. Norris’

opinion, and the government offered no other

evidence that this lack of new capital contributed or

could have contributed to the bank’s failure. In

fact, Mr. Brown testified extensively on cross-

examination that seventy—one days after the change

of control took place, the examiners caused the bank

to become insolvent in spite of the capital infusion

by charging-off around $3.5 million dollars of

loans. Rec., vol. V, at 908-28. Mr. Norris also

testified that under generally accepted accounting

principles, "money borrowed from the bank which

is used to purchase stock in the bank would not
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qualify as capital. That’s an accounting as well as a

regulatory practice." Rec., vol. III at 604. He

further stated that he would not have let the people

invest their money. Id. at 605. However, he did

not state how the bank itself would have been

injured.

The district court asked the government whether a

regulation existed that would prohibit making bank

loans to investors to purchase stock in the same

bank. Rec., vol. XI, at 2175. The government

answered that an accounting regulation would have

prohibited this money from being treated as capital.

Id. at 2176. The court told the government to

produce the regulation. Id. The government went

on to state: "It could have been done if it was

disclosed and the OCC says [sic] yes, but the

regulation says they could not count this as part of

the new paid[-in] capital." Id. It does not appear

from the record that the government ever produced

the regulation; nor has the government cited any

such regulation to us on appeal.

In sum, the government had to prove, according

to its own indictment, that Mr. Evans acted with

intent to defraud the bank, i.e., that the natural

tendency of his actions was likely to injure the bank.

The government did not meet this burden. The

government presented sufficient evidence that had

the loan approval and funding sheets stated that the

proceeds of the loans were used to buy bank stock,

the OCC might not have approved change of

control. This evidence, however, is not sufficient to

prove that Mr. Evans intended to injure or defraud

that bank. The bank was insolvent when the

investment group submitted its change of control

application. The OCC examiners approved the

application contingent upon the infusion of $2.5

million of bank capital. According to the

government, that infusion did not fully take place

because the bank loans were not "new" capital, and

had the OCC examiners known it in time, they

might not have approved the change of control. The

government does not address the fact that if the

OCC had not approved the change of control, the

bank would have remained in its original insolvent

condition. In fact, seventy—one days after the $2.5

million was injected, OCC examiners charged-off

bank loans totaling around $3.5 million. These

charge-offs returned the bank to its insolvent

position, despite the $2.5 million capital infusion,

so the OCC closed the bank.
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In sum, Mr. Evans and the investors tried to bring

the bank out of insolvency but failed in their

attempt, and the investors lost $2.5 million. The

govemment’s theory that Mr. Evans intended to

injure the bank by arranging to supply $450,000 of

capital that was not "new" is thus untenable. We

therefore affirm the district court’s judgment of

acquittal on these counts.

*592 III.

The false entry counts charge Mr. Evans with

violating 18 U.S.C. § 1005. This section

criminalizes a bank officer’s "false entry in any

book, report, or statement [of certain banks] with

intent to deceive any agent or examiner." In

granting the judgment of acquittal, the district court

stated that "[t]he false entry must pertain to material

information," Aplt.App., doc. 2 at 10, and then

found that the entries, "if false, were not material,"

id. at 11.

[5][6][7] We need not decide whether Congress

intended that a false entry under section 1005 be

material because we hold that the false entries made

in this case were material. In the context of other

false statement statutes, we have defined materiality

as "a natural tendency to influence, or the capability

of influencing" a decision maker. United States v.

Daily, 921 F.2d 994, 1003 n. 9 (10th Cir.1990)

(construing 18 U.S.C. § 1001, which forbids the

"mak[ing] of any false, fictitious or fraudulent

statements or representations to government

officials"), cert. denied, --- U.S. ~--—, 112 S.Ct.

405, 116 L.Ed.2d 354 (1991); see also United

States v. Haddock, 956 F.2d 1534, 1550 (10th

Cir.1992) [Haddock I ] (construing 18 U.S.C. §

1014, which criminalizes "knowingly mak[ing] any

false statement or report on loan and credit

applications"). Actual reliance on the false entry

need not be shown, only that it "had the capacity to

influence" the decision. Haddock I, 956 F.2d at

1550. The determination of materiality is a legal

issue which we review de novo. See United States

v. Brittain, 931 F.2d 1413, 1417 (10th Cir.1991)

(construing 18 U.S.C. § 1001).

Courts have held in other contexts that stating a

false loan purpose is material. The Eighth Circuit,

which recognizes materiality as an essential element

of a section 1001 violation, upheld a conviction

under the statute in a situation very similar to the
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instant case. United States v. Whitaker, 848 F.2d

914, 916 (8th Cir.1988). In Whitaker, the court

held that false statements made by a bank president

to a Federal Deposit Insurance Corporation

examiner concerning the use of loan proceeds were

material. During a visit by the examiner, the

defendant told him that the proceeds of certain loans

were to be used for business purposes, with only

some of the proceeds to be used to buy "penny"

stock. Id. at 915. In actuality, all of the funds were

used to purchase stock. At the time the defendant

made these statements, the bank examiner already

had information from a confidential source and from

the bank’s records which alerted him to the fact that

the loans were suspicious. The defendant argued

that because the examiner already knew the loans

were suspect, his statements could not have

influenced the examiner. Id. at 916. The examiner

testified at trial that had he known the true purpose

of the loans, he would have inquired into the matter

further and recommended that practice of making

these types of loans be stopped irmnediately. Id.

The court held that the false statements about the

purpose of the loans were thus material because they

had the " ’capacity of influencing’ the decisions of

the FDIC." Id. [FN4]

FN4. The facts in the present case suggest that the

misrepresentation by Mr. Evans was more material

than that made by Mr. Whitaker. Mr. Whitaker

claimed that some of the loan proceeds would go to

purchase bank stock but then used all of the money

for that purpose. The loan approval and funding

sheets in the present case, however, did not even

mention the possibility that the money would be

used to purchase stock.

Other courts have held that making false

statements about the purpose of a loan is material

under section 1014, which criminalizes making a

false statement "for the purpose of influencing in

any way the action of [certain banking entities]."

Under this section, various circuits have held "that

the stated purpose of a loan is a material fact."

United States v. Van Dyke, 820 F.Supp. 1160,

1163 (N.D.Iowa 1993) (citing cases), rev’d on other

grounds, 14 F.3d 415 (8th Cir.1994). The Seventh

Circuit upheld a conviction under section 1014 when

the defendant "falsely stated the purpose of the

loan." United States v. Shively, 715 F.2d 260, 264

(7th Cir.1983), cert. denied, 465 U.S. 1007, 104

S.Ct. 1001, 79 L.Ed.2d 233 (1984). The court
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stated:

There is no question that by signing a promissory

note which contained a statement *593 that he

knew was false (that the purpose of the loan was

"business expense and marketing operation") [the

defendant] was making a false statement within

the meaning of the statute.

Id.

[8] Cases construing section 1005, at issue here,

also support the conclusion that false entries with

regard to loan purposes are material. The Ninth

Circuit upheld a conviction under the statute where

the jury found that the "bank’s records of the loans

were false in that they did not reflect either the true

borrower or the actual purpose of the loans." U.S.

v. Wolf, 820 F.2d 1499 at 1504 (9th Cir.1987).

The Third Circuit was faced with an analogous

situation under the statute in United States v.

Krepps, 605 F.2d 101 (3d Cir.1979). In that case,

the bank’s books showed loans to two separate

parties, but did not show that the defendant, an

officer of the bank, was the ultimate beneficiary of

the loans. Krepps, 605 F.2d at 109. The court held

it did not matter that the named debtors were

capable of repaying the loan and recognized their

legal obligation to do so.

[T]he fact that there is no evidence demonstrating

that the named debtors are incapable of repaying

the loans, or that they deny their legal obligation

to do so, does not shield the true nature of the

transactions. . .. Because those who are charged by

law with the examination of these records have a

significant interest in obtaining a full picture of

the bank’s actual condition the true nature of

the transaction should have been entered in the

bank’s records.

Id. The Third Circuit’s reasoning applies to the

instant case as well. Whether the loans were fully

collateralized is irrelevant as long as the books did

not reflect the actual state of affairs. The evidence

is sufficient to support the conclusion that Mr.

Evans actively concealed the nature of the loans so

that the examiners would not realize the source of

the second tier financing.

[9] The evidence presented at Mr. Evans’ trial

supports our conclusion that the entries were

material. Richard Brown, an OCC national bank

examiner, testified that if the true purposes of the

loans had been listed on the funding sheets, he

would have notified the OCC in Dallas. Rec., vol.
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V, at 846—47. He also testified that when he

realized what the true purpose of the loans was, he

did notify Bob Norris in the OCC office. Id. at

847. He said that the purpose of loans is important

in general, id. at 856-57, and that the purpose of the

loans was particularly important in this case because

it had "a direct impact upon the balance sheet of the

bank." Id. at 1000. In addition, he testified that

had the loans been reflected accurately, the OCC

might not have approved the application. Id. at

1002. Mr. Norris testified that the OCC might not

have allowed the change in control if it had known

that part of the second tier money was actually

coming from loans made by the bank. Rec., vol.

III, at 600. Sufficient evidence existed for the jury

to find Mr. Evans guilty of the false entry

violations. The judgment of acquittal therefore is

reversed.

IV.

Because we have reversed the district court’s

judgment of acquittal on the false entry counts, we

must address the district court’s alternative grant of

a new trial on those counts. "We review the trial

court’s grant or denial of a motion for new trial

under the abuse of discretion standard." United

States v. Muldrow, 19 F.3d 1332, 1339 (10th

Cir.1994). The district court gave several reasons

for granting a new trial. We address all but the one

relating to improper jury instructions, which

pertains only to the misapplication counts on which

we have affirmed the judgment of acquittal.

[10][11] The district court held that the verdict

was against the weight of the evidence. As the court

noted, "[i]n deciding a motion for new trial, the

court may weigh the evidence and consider the

credibility of witnesses in determining whether the

verdict is contrary to the weight of the evidence

such that a miscarriage of justice may have

occurred." Aplt.App., doc. 2 at 13. The court

went on to state that " ’the power to grant a new

trial on this ground should be invoked only in

exceptional cases in which the evidence

preponderates heavily against the verdict.’ " *594

Id. (quoting 3 C. Wright, Federal Practice &

Procedure, § 553, at 248 (2d ed. 1982)). The

district court stated the correct standard, but we

disagree that the evidence in this case preponderates

heavily against the verdict.
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[12] The court determined that the verdict on the

false entry charges was against the weight of the

evidence because the loan applications established

revolving lines of credit which "can be used for any

legal purpose unless there is a specific restriction on

it. None of these lines of credit had restrictions."

Aplt.App., doc. 2 at 13—14. Although the

promissory notes that were signed by the loan

applicants described these loans as revolving lines of

credit, the funding sheets and loan approval forms

specifically stated false purposes for the loans. Mr.

Evans argues that the promissory notes were the

controlling documents because they were the only

documents legally binding on the loan applicants.

The loan funding and approval sheets, however,

were part of the loan file which the OCC examiners

reviewed. See rec., vol. XI, at 2188-91. These

documents contained purposes which could not be

read to authorize use of the proceeds to purchase

bank stock. See rec., vol. IV, at 818-30. It is

irrelevant for purposes of the false entry statute that

the customers did not see these documents and were

not bound by them, or that the purposes of the loans

as stated in other documents in the file were broad

enough to allow the money to be used to buy stock.

It only matters that false entries which would

deceive examiners were made in documents in the

bank files.

The district court also said "there was strong

evidence that the defendant acted in good faith in all

respects... The government did not negate the

defendant’s good faith and prove that he acted in

bad faith." Aplt.App., doc. 2 at 14. We disagree.

The evidence the government presented that Mr.

Evans entered false purposes of the loans into the

bank records with the intent to deceive the bank

examiners was sufficient evidence for a jury to find

that Mr. Evans acted in bad faith. Moreover, the

government introduced other specific evidence that

Mr. Evans did not act in good faith. Cindy

Richards, vice—president of loan operations for the

bank, produced the loan documents at the request of

Mr. Evans. When she asked Anthony Aguilar, the

bank’s loan officer, what to put for the purpose of

the loans, he said " ’I don’t care, just put

something.’ " Rec., vol. VI, at 1118. See id. at

1125. She acknowledged that Mr. Evans’ initials

appeared on the loan approval and funding sheets.

Id. at 1128-36. She also recalled Mr. Evans stating

at a board meeting, "[w]hat we’re doing here is not

exactly kosher." Id. at 1144. Laura Shaefer, who

Page 8

worked as Mr. Evans’ personal secretary, also

testified that Mr. Evans stated that "what we had

done quote, ’was not exactly kosher,’ unquote. " Id.

at 1194. The district court abused its discretion in

granting a new trial on this ground because the

evidence does not weigh heavily against the jury’s

verdicts on the false entry counts.

[13] The district court further concluded that a

new trial was warranted because "the govemment’s

closing argument was unduly prejudicial in that it

referred to the multibillion dollar savings and loan

bailout and its effect on taxpayers." Aplt.App.,

doc. 2 at 14. The court believed that this reference

was inappropriate because the bank’s insolvency had

nothing to do with Mr. Evans’ actions. Id. We

have reviewed the closing argument, and the

government’s only reference to the savings and loan

bailout or its effect on taxpayers was made in the

context of "things that I submit really are not going

to be relevant when you go in that jury room to

make your determination as to that man’s guilt or

innocence." Rec., vol. XI, at 2320. The

government made this reference during its reply to

Mr. Evans’ allegation of bad faith on the part of the

OCC. Id. at 2322. The government explained that

Congress had mandated that the OCC look at how a

change of control will affect taxpayers and try to

"avoid the same spectacle with commercial banks or

nationally chartered banks as has happened with the

S and L’s and the $200 billion plus losses [that

happened] there." Id. at 2323. A few sentences

later the government said, "[i]f a bank fails that

doesn’t mean the banker committed a crime. " Id.

*595 [14] Given the context in which the

statement about the savings and loan failure was

made, the statement does not rise to the level of

prosecutorial misconduct. Even if the statement

were improper, a new trial is not warranted because

the remark in context could not have had a "

’substantial influence’ on the outcome" of the trial

or leave us "in ’grave doubt’ as to whether it had

such effect." United States v. Rivera, 900 F.2d

1462, 1469 (10th Cir.1990) (en banc).

Consequently, we hold that the district court’s grant

of a new trial on the false entry counts was an abuse

of discretion.

We AFFIRM the judgment of acquittal on the

misapplication counts. We REVERSE the judgment

of acquittal and the grant of a new trial on the false
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entry counts, and we REMAND for sentencing in

accordance with the jury verdict.

END OF DOCUMENT
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UNITED STATES of America, Appellee,

v.

Frederick Charles BOLSTAD, Jr., Appellant.

No. 92-3725.

United States Court of Appeals,

Eighth Circuit.

Submitted May 10, 1993.

Decided July 12, 1993.

Defendant was convicted in the United States

District Court for the District of Minnesota, Donald

D. Alsop, J ., of misapplication of savings and loan

funds and fraudulent participation in loan, and he

appealed. The Court of Appeals held that: (1)

defendant was sufficiently related to savings and

loan to fall under statutes prohibiting misapplication

of funds and fraudulent participation in loan; (2)

evidence was sufficient to show intent to defraud

savings and loan; and (3) any error in instructing on

willful blindness was harmless.

Affirmed.

[1] BUILDING AND LOAN ASSOCIATIONS

<€=== 23(8)

66k23(8)

Defendant who was president of wholly owned

subsidiary of savings and loan and was responsible

for preparing and presenting loan documents to

savings and loan was "connected" with savings and

loan for purposes of statutes prohibiting anyone

connected in any capacity with savings and loan

from misapplying savings and loan funds and

fraudulently participating in loan. 18 U.S.C.A. §§

657, 1006.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] BUILDING AND LOAN ASSOCIATIONS

'5: 23(8)

66k23(8)

Evidence in prosecution of president of subsidiary of

savings and loan for misapplying savings and loan

funds and fraudulent participation in loan was

sufficient to show intent to defraud savings and

loan; evidence included proof that defendant knew

that loan proceeds could only be used for buying

(‘5 ¢mem}—- 0‘? [8’ USC S. 6%?

Page 1

and developing real estate, that defendant structured

two-part transaction to artificially increase real

estate’s purchase price, that defendant lied to

savings and loan about actual price, and that he did

not tell savings and loan that he was partner of

subsequent transferee of real estate or that he

received part of loan proceeds for personal use. 18

U.S.C.A. §§ 657, 1006.

[3] CRIMINAL LAW <5: 1172.1(3)

110k1172.1(3)

Any error in giving willful blindness instruction was

harmless in prosecution arising from fraud on

savings and loan; defendant did not ask trial court

to limit instruction to the other defendant,

government never asserted that instruction applied to

defendant during closing argument, and evidence of

defendant’s criminal intent was overwhelming. 18

U.S.C.A. §§ 657, 1006.

*597 Virginia Villa, Minneapolis, MN, Katherian

D. Roe, (on the brief), for appellant.

James E. Lackner, Minneapolis, MN, argued, for

appellee.

Before RICHARD S. ARNOLD, Chief Judge,

LAY, Senior Circuit Judge, and FAGG, Circuit

Judge.

PER CURIAM.

Frederick Charles Bolstad, Jr., appeals his jury

convictions for misapplication of savings and loan

funds and fraudulent participation in a loan in

violation of 18 U.S.C. § 657 and § 1006. We

affirm.

*598 Bolstad was the president of Midwest

Federal Mortgage Corporation (MFM), a wholly

owned subsidiary of Midwest Federal Savings and

Loan (MFS & L). Bolstad was responsible for

originating commercial real estate loans, gathering

the documentation, and presenting the documents to

MFS & L for approval. Unknown to MFS & L,

Bolstad was also a partner of CDR/Minnesota, a real

estate development company. One of Bolstad’s

responsibilities for CDR/Minnesota was to obtain

financing for its development projects.

In 1985, CDR/Minnesota agreed to purchase some

real estate. Bolstad structured the purchase as a

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 121



 

 

 

(Deg/“wills % SB‘C— W.

792 F.2d 1363

(Cite as: 792 F.2d 1363)

UNITED STATES of America Plaintiff—Appellee,

v.

Herman K. BEEBE, Sr. and Dale A. Anderson,

Defendants-Appellants.

No. 85-4428.

United States Court of Appeals,

Fifth Circuit.

June 30, 1986.

Defendants were convicted on three counts of

defrauding the Small Business Administration in the

United States District Court for the Western District

of Louisiana, Tom Stagg, Chief Judge. Defendants

appealed. The Court of Appeals, W. Eugene Davis,

Circuit Judge, held that: (1) count which informed

defendants that illegal benefit they received was

their participation in $100,000 loan was sufficient,

and (2) evidence was sufficient to sustain

convictions in that reasonable jurors could have

concluded beyond a reasonable doubt that

defendants, as officers of small business investment

company, set up sham corporation with intent to

defraud.

Affirmed.

[1] INDICTMENT AND INFORMATION

4w 71.2(1)

210k71.2(1)

To be sufficient, indictment must fairly inform

defendant of charge against which he must defend

and enable him to plead double jeopardy in future

prosecutions of same offense. U.S.C.A.

Const.Amend. 5.

[2] INDICTMENT AND INFORMATION @: 117

210k1 17

Indictment’s validity is determined by practical, not

technical, reading of indictment as whole.

[3] INDICTMENT AND INFORMATION

<9): 110(3)

210k110(3) ,

Generally, indictment is sufficient when charge

tracks governing statute as long as statutory

language unambiguously sets forth all essential

elements; otherwise, if statute defines offense in

generic terms, indictment must descend to

particulars.

qulics 5% NBC“, 1000), (5‘13 , '57)
Page 1

[3] INDICTMENT AND INFORMATION

6:: 110(4)

210k110(4)

Generally, indictment is sufficient when charge

tracks governing statute as long as statutory

language unambiguously sets forth all essential

elements; otherwise, if statute defines offense in

generic terms, indictment must descend to

particulars.

[4] INDICTMENT AND INFORMATION

67-! 71.4(4)

210k71.4(4)

Count which informed defendants, who were

chairman and vice-chairman of corporation’s board,

that illegal benefit they received was their

participation in $100,000 loan from corporation

licensed by Small Business Administration as small

business investment company was sufficient,

notwithstanding contention that that count of

indictment was impermissibly vague because it

failed to specify illegal "benefit" which defendants

allegedly received in connection with loan.

[5] INDICTMENT AND INFORMATION

é: 121.1(3)

210k121.1(3)

District court did not abuse discretion when it

denied request for bill of particulars, in that

indictment was sufficient.

[6] CRIMINAL LAW (P 1038.2

110k1038.2

Trial court did not commit plain error in failing to

warn jury against Government’s supposed new

theory of benefit, where, throughout trial and in

closing argument, Government argued that

defendants benefitted from $100,000 loan because

borrowing corporation Was sham setup for second

corporation’s benefit.

[7] FRAUD (or-a 69(5)

184k69(5)

Reasonable jurors could have concluded beyond

reasonable doubt that borrowing corporation was

sham setup for second corporation’s benefit, so as to

support conviction of benefitting from specific Small

Business Administration loans; borrowing

corporation was reactivated at defendant’s request,

corporation’s stock was all issued to president at no

cost, and president knew nothing about management

or affairs of corporation and performed only
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investment company (SBIC). SBIC’s are private

lending institutions which are licensed by the SBA.

If the SBIC follows the regulations and restricts its

loans to qualified business concerns-generally those

with a relatively minimal net worth--the SBIC is

eligible to receive "leveraged" financing through

debt instruments purchased or guaranteed by the

SBA. However, before it can apply for this

financing, the SBIC must obtain private investment

capital and loan these funds to qualified borrowers.

Once the officer of the SBIC certifies that the

privately generated funds have been loaned to

qualified borrowers, the SBA will generally

replenish the SBIC coffers with funds up to three

times the amount of the SBIC’s private capital. See

13 C.F.R. § 107 (1986).

The license application submitted by SVCC

certified that it received $1,000,000 in private

capital from Savings Life Insurance Company in

return for 100% of its stock. Savings Life is a

corporation wholly owned by AMI, Inc. After

receiving the private capital, SVCC made numerous

loans to small business concerns and qualified for

and received SBA financing. At all relevant times,

appellant Beebe was chairman of AMI’s board and

appellant Anderson was vice-chairman.

Additionally, Beebe was a director of SVCC and

Anderson was its president.

In November 1980, AMI contracted to buy from

Christian Care, Inc., a leasehold interest in the San

Jacinto Nursing Home located in Deer Park, Texas,

for $100,000. Pursuant to the contract, AMI gave

Christian Care a $25,000 deposit and was required

to complete the purchase on December 29, 1980.

However, AMI assigned the contract to American

Medical Management Corporation (AMMC), an

entity that was at least facially qualified to borrow

from a SBIC. On December 29, 1980, SVCC

loaned $100,000 to AMMC and AMMC used the

proceeds of the loan to purchase the leasehold

interest in the San Jacinto Nursing Home. After

buying the leasehold interest, AMMC entered into

an agreement with AMI whereby AMI agreed to

manage the nursing home for a fee.

AMMC was initially incorporated in 1977 by

George Owen, a business associate and personal

friend of appellant Beebe, as a vehicle to acquire and

operate hospitals. This venture, financed by Owen

and Beebe, was shortlived and AMMC became

 

Page 3

inactive. On December 29, 1980--the same day

AMMC acquired the interest in the San Jacinto

Nursing Home--David Robinson, Owen’s personal

bookkeeper, was made president of AMMC. All of

AMMC’s stock was issued to Robinson without any

investment or personal obligation on his part.

Robinson had no experience operating nursing

homes and knew nothing about the *1366 affairs of

AMMC. Robinson’s only duties, for which he

received $500 a month, involved ministerial tasks

assigned to him by AMI officers.

George Owen also knew nothing about AMMC’s

financial affairs, had no duties and held no stock in

AMMC although he testified that he expected to

profit if AMMC was successful. He did receive a

$1,000 per month "consulting" fee to help defray

expenses incurred in the use of his Dallas apartment

by Beebe and other AMI officers. After suffering

losses for two years, AMMC’s stock was acquired

by Louisiana Nursing Homes, Inc. (LNH), a

corporation effectively owned by Beebe’s children,

in exchange for the cancellation of a debt owed to

LNH. The government proceeded against appellants

in Count 5 on the theory that AMMC was a sham

corporation through which SVCC loaned $100,000

to AMI for appellants’ benefit in violation of 18

U.S.C. § 1006.

II. SUFFICIENCY OF THE INDICTMENT

[1][2][3] To be sufficient, an indictment must

fairly inform the defendant of the charge against

which he must defend and enable him to plead

double jeopardy in future prosecutions of the same

offense. Hamling v. United States, 418 US. 87,

117, 94 S.Ct. 2887, 2907, 41 L.Ed.2d 590 (1974).

The indictment’s validity is determined by a

practical, not technical, reading of the indictment as

a whole. United States v. Webb, 747 F.2d 278, 284

(5th Cir.1984), cert. denied, --- U.S. ----, 105 S.Ct.

1222, 84 L.Ed.2d 362 (1985). Generally, an

indictment is sufficient when the charge tracks the

governing statute as long as the statutory language

unambiguously sets forth all essential elements,

United States V. Gordon, 780 F.2d 1165, 1169 (5th

Cir.1986); otherwise, if the statute defines the

offense in generic terms, the indictment "must

descend to particulars." Russell v. United States,

369 US. 749, 765, 82 S.Ct. 1038, 1047, 8 L.Ed.2d

240 (1962).
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[4] Appellants contend that Count 5 of the

indictment is impermissibly vague because it fails to

specify the illegal "benefit" which they allegedly

received in connection with the $100,000 loan to

AMMC. [FN3] However, Count 5 did inform

appellants that the illegal benefit they received was

their participation in the $100,000 loan from SVCC

to AMMC. Under the established law of this

circuit, the indictment is sufficient. [FN4]

FN3. Count 5 of the indictment alleges: On or

about the 3lst day of December 1980, in the

Western District of Louisiana, [appellants], being

officers, directors, employees, agents, or connected

in a capacity with SVCC, a Small Business

Investment Company, duly licensed by the SBA,

with intent to defraud said SBA, did unlawfully and

willfully participate, share in, and directly and

indirectly receive monies and benefits by means of

and through the disbursement by SVCC of a wire

transfer in the amount of $100,000 drawn against

the SVCC account at Bossier Bank and Trust Co.

for benefit of American Medical Management

Corporation, the same representing proceeds of a

purported legitimate loan from SVCC to American

Medical Management Corporation.

FN4. Appellants urge that we should find Count 5

insufficient because a similarly worded count in an

indictment alleging a violation of 18 U.S.C. § 1006

was found deficient in United States v. Quinn, 365

F.2d 256 (7th Cir.1966). Appellant’s reliance on

Quinn is misplaced. That court was not concerned

with the adequacy of the description of benefit; the

court there found that Count II of the indictment

contained "no allegation as to the manner or means

employed in receiving money, profits and benefits,

or that the check described was issued without

proper authority." Id. at 262. To the extent that

Quinn can be read to support appellant’s view that

more detail is required in the indictment at issue,

we decline to follow it.

[5][6] Appellants also complain that before the

trial the district court denied their request for a bill

of particulars requesting information regarding the

illegal benefit they received and argue that this

ruling constituted reversible error. Because the

indictment was sufficient, the district court did not

abuse its discretion when it denied appellants’

request for a bill of particulars. *1367 [FN5]

United States v. Chenaur, 552 F.2d 294, 302 (9th

Page 4

Cir. 1977).

FN5. Appellants additionally complain that that

ambiguity of the indictment and the jury instructions

allowed the jury to conclude that the illegal

"benefit" appellants received was the legitimate

management fee paid to AMI pursuant to its

contract with AMMC to operate the San Jacinto

Nursing Home. They refer to three questions asked

by the government on cross-examination of

appellant Anderson which they argue introduced

this new theory of "benefit" to the jury. Appellants

in effect contend that the trial judge failed to

instruct the jury that the management fee could not

be considered an "illegal benefit" under section

1006. However, appellants failed to request such a

jury instruction or seek an appropriate cautionary

instruction during cross-examination, At the charge

conference, defense counsel specifically declined to

request any such instruction upon being informed

that the government had no intention of asserting

this theory of benefit. Throughout the trial and in

its closing argument, the government argued that

appellants benefitted from the $100,000 loan

described in Count 5 because AMMC was a sham

corporation set up for AMI’s benefit. Therefore,

we conclude that the trial court did not commit plain

error in failing to warn the jury against the

government’s supposed new theory of benefit.

III. SUFFICIENCY OF THE EVIDENCE

Appellants argue that the evidence does not

support their convictions on Count 5 because it fails

to establish that AMMC was a sham corporation.

Alternatively, Anderson contends that the evidence

fails to prove that he had knowledge of this fact.

On review, we consider whether the evidence

viewed favorably toward the verdict could establish

guilt beyond a reasonable doubt in the mind of a

reasonable trier of fact. United States v. Hernandez,

731 F.2d 1147, 1149 (5th Cir.1984).

[7] Appellants’ first contention lacks merit. A

review of the record persuades us that reasonable

jurors could conclude beyond a reasonable doubt

that AMMC was set up as a sham corporation for

AMI’s benefit. AMMC was reactivated at appellant

Beebe’s request. David Robinson was made

president of AMMC at Owen’s suggestion and all of

its stock was issued to Robinson at no cost.

Robinson admitted that he knew nothing about the
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management or affairs of AMMC and performed

only those ministerial duties assigned him by AMI

personnel.

Appellants assert that Robinson held the AMMC

stock for Owen’s benefit and that Owen was the true

owner of AMMC. Although Owen testified that he

expected to profit if AMMC was profitable, he did

not invest any funds in AMMC, did not perform any

duties on behalf of AMMC, and knew nothing of

AMMC’s financial affairs. The only payment Owen

received from AMMC was $1,000 a month which

he testified Beebe obtained for him from AMMC to

help pay for the use of his apartment by AMI

officers. Ultimately, AMMC’s stock was acquired

by LNH, a corporation effectively owned by

Beebe’s children.

Appellants insist that the evidence is entirely

consistent with their contention that AMI did not

control AMMC at the time of the SVCC loan, and

that Robinson and Owen were placed in the role of

passive investors by AMMC’s management

agreement with AMI. This argument is misplaced.

"It is not necessary that the evidence exclude every

reasonable hypothesis of innocence or be wholly

inconsistent with every conclusion except that of

guilt, provided a reasonable trier of fact could find

that the evidence establishes guilt beyond a

reasonable doubt." United States v. Bell, 678 F.2d

547, 549 (5th Cir.1982), aff’d., 462 U.S. 356, 103

S.Ct. 2398, 76 L.Ed.2d 638 (1983). Here, the jury

was "free to choose among reasonable constructions

of the evidence" and properly did so. Id.

[8] Similarly, Anderson’s argument that the

evidence fails to prove his intent to defraud the SBA

is meritless. At the time of the SVCC loan to

AMMC, Anderson was a board member of AMI and

president of SVCC. He signed a resolution

authorizing AMI to assign the San Jacinto Nursing

Home contract to AMMC and admitted *1368

knowing that AMI had contracted with AMMC to

manage the nursing home. He approved the SVCC

$100,000 loan to AMMC and was aware that the

money would be used to purchase the nursing home

leasehold interest. Although he testified that he

believed George Owen owned AMMC and that the

transaction was proper, the jury was entitled to infer

from the evidence that Anderson was aware that

AMMC was a sham corporation and approved the

SVCC loan with intent to defraud the SBA.

Page 5

IV. JURY INSTRUCTION

Appellants requested the trial judge to instruct the

jury that good faith on their part is a complete

defense to all counts of the indictment. The trial

judge gave a good faith defense instruction but

limited it to the charges of wire fraud and filing

false statements contained in Counts 6-12.

[9] The parties agree that the applicable law in this

circuit establishes that an accused is ordinarily

entitled to a good faith defense instruction when

intent to defraud is an element of the offense

charged and the defense is fairly raised by the

evidence. United States v. Goss, 650 F.2d 1336

(5th Cir.1981); United States v. Fowler, 735 F.2d

823 (5th Cir.1984). However, failure to give the

instruction is not reversible error if intent is

properly defined in the charge to exclude a good

faith belief and defense counsel presents the

substance of this defense to the jury in closing

argument. United States v. Fooladi, 746 F.2d

1027, 1030 (5th Cir.1984), cert. denied, --- U.S. ---

-, 105 S.Ct. 1362, 84 L.Ed.2d 382 (1985); United

States v. Gray, 751 F.2d 733, 735 (5th Cir.1985).

[10] In light of this authority, appellants do not

argue that the trial judge’s failure to give a good

faith defense instruction for Counts 1 and 5 demands

reversal. Rather, they contend that the court’s

instruction approving a good faith defense for

Counts 6-12 allowed the jury to infer that good faith

was not a defense to Counts 1 and 5. We are not

persuaded by this ingenious argument. It is

unrealistic to believe that the jury would place such

emphasis on a single sentence in a lengthy charge.

The government did not argue to the jury that good

faith was not a defense to Counts 1 and 5; in

closing argument both the prosecution and the

defense focused on whether the defendants acted in

good faith. This issue was squarely put to the jury

which decided it against the defendants.

V. CONCLUSION

Having rejected appellants’ points of error on

Count 5 of the indictment, we need not consider

their contingent arguments relating to their

convictions on Counts 1 and 12. The judgment of

the district court is

AFFIRMED.
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UNITED STATES of America, Plaintiff/Appellee,
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Harold T. WOSEPKA, Defendant/Appellant.

No. 83-3117.

United States Court of Appeals,

Ninth Circuit.

Argued and Submitted March 5, 1985.

Decided April 9, 1985.

As Modified July 9, 1985. [FN*]

FN* The order modifying this opinion is published

at 787 F.2d 1294.

Defendant was convicted in the United States

District Court for the Western District of

Washington, Jack E. Tanner, J ., of mail and wire

fraud, false statements, and misapplying funds of

small business investment company, and he

appealed. The Court of Appeals, Ferguson, Circuit

Judge, held that reasonable doubt instruction given

by district court was inadequate.

Reversed and remanded.

[1] CRIMINAL LAW (p 822(16)

110k822(16)

If district court’s reasonable doubt charge, taken as a

whole, does not fairly and accurately convey

meaning of reasonable doubt, conviction must be

reversed.

[2] CRIMINAL LAW 6:? 789(2)

110k789(2)

Court’s instruction on reasonable doubt, merely

stating that reasonable doubt "is a doubt based on

reason and common sense," and deleting critical

language defining reasonable doubt in terms of

"hesitation to act" and requiring jurors to decide

question of guilt or innocence with same degree of

care and attention they would bring to bear "in the

most important of their own personal affairs" failed

to provide jury with any meaningful principles or

standards to guide it in evaluating sufficiency of

Government’s evidence.

[3] POSTAL SERVICE <9): 35(6)

306k35(6)

To establish offense of mail fraud, in addition to
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scheme to defraud, government must prove beyond

reasonable doubt that defendant caused use of

United States mails to execute scheme. 18

U.S.C.A. § 1341.

*1007 Robert Westinghouse, Harry McCarthy,

Asst. US. Attys., Seattle, Wash, for plaintiff-

appellee.

Mark O. Heaney, Los Cal., for

defendant-appellant.

Angeles,

Appeal from the United States District Court for

the Western District of Washington.

Before FARRIS, ALARCON and FERGUSON,

Circuit Judges.

FERGUSON, Circuit Judge:

The defendant, Harold T. Wosepka, contends that

his convictions for mail and wire fraud, 18 U.S.C.

§§ 1341, 1343, false statements, 18 U.S.C. § 1001,

and misapplying the funds of a small business

investment company, 18 U.S.C. § 657, should be

reversed because, inter alia, the reasonable doubt

instruction given by the district court was

inadequate. Given the circumstances of this case,

we agree and reverse.

I.

The charges upon which Wosepka was convicted

arose out of Wosepka’s participation in a loan

program operated by the Small Business

Administration ("SBA") pursuant to the Small

Business Investment Act of 1958 (the "Act"). 15

U.S.C. §§ 681-687.

Under the Act, the SBA is authorized to license

privately owned investment companies with

sufficient capital from private funds as Small

Business Investment Companies ("SBIC"s). The

purpose of an SBIC is to provide equity capital,

long-term loans and management assistance to small

business concerns. When adequately capitalized by

private funds, an SBIC may gain access to SBA

funds in amounts equal to up to four times the

private capital of the SBIC. These SBA funds,

known as "leverage funds," are provided in the form

of a loan, typically for a ten year period, at interest

rates determined by the Treasury Department’s cost
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of funds. Although it is independent and privately

owned, an SBIC is subject to reporting requirements

and annual examinations by the SBA. In short, an

SBIC is a federally regulated investment company

which lends the government’s money as well as its

own to small business concerns.

In 1978, Wosepka purchased all the stock of an;

SBIC named the Small Business Investment

Company of America (the "Company"). After

acquiring the Company, Wosepka sought the

approval of the SBA for the transfer of ownership

and control. Because the Company had been

inactive for some time, the SBA required a fresh

injection of private capital as a condition of any

transfer of ownership.

In order to satisfy the SBA’s requirement,

Wosepka made a $268,719 deposit to the

Company’s account. This deposit was made

possible by a complicated series of transactions

which the government terms a "check kite"--a

circular flow of nonsufficient funds checks

culminating in an illusory deposit--and which

Wosepka terms a valid series of close business

transactions with real cash injected from a line of

credit.

Wosepka then, on March 23, 1979, sent a letter to

the SBA representing that a capital increase had been

made and enclosing a balance sheet for the Company

and a bank verification letter confirming that an

unencumbered cash deposit of $268,719 had been

made to the Company’s account. Because of the

private cash increase to the capital base of the

Company, the SBA approved the license transfer to

Wosepka and the Company also qualified for SBA

leverage funding.

*1008 The Company, with its name changed to

Trans—Am Bancorp, Inc. ("Trans-Am"), applied for

leverage funds on March 27, 1979 ($500,000),

August 9, 1979 ($450,000), August 30, 1979

($500,000), and October 31, 1979 ($500,000). All

applications were approved and funds totalling

$1.95 million were wired by the SBA in four

increments to Trans-Am’s bank account in Oregon.

The government claims that Wosepka then set up

various loans to small businesses which resulted in

most of the monies being routed back to

corporations controlled by Wosepka or to his own

private use.

Page 2

Based upon these alleged transactions, a federal

grand jury returned a thirty-two count indictment

against Wosepka. Counts I through V each charged

Wosepka with a separate mailing in execution of a

scheme and artifice to defraud the SBA in violation

of 18 U.S.C. § 1341 & § 2. (These included

Wosepka’s letter to the SBA of March 23, 1979 and

its enclosed balance sheet and bank’s verification

letter (Count I) and the four form applications

submitted to the SBA by Wosepka for leverage

funds (Counts II through V)). Counts VI through

IX charged Wosepka with causing four separate

wirings of funds from the SBA totalng $1.95

million in violation of 18 U.S.C. § 1343 & § 2.

Count X charged Wosepka with making a material

false statement to the SBA in violation of 18 U.S.C.

§ 1001 when he represented that an increase in the

private capital of the Company had been made by

him. Counts XI through XXVIII charged Wosepka

with misapplying the funds of Trans—Am in violation

of 18 U.S.C. § 657 by making a series of sham

loans which resulted in the return of a substantial

portion of the funds to Wosepka and his designees.

Counts XXIX through XXXII were dismissed by the

district court on the government’s motion after

Wosepka’s motion for their severance had been

granted.

Wosepka pled not guilty to all counts of the

indictment. During the course of a twelve-day trial,

the government called thirty-eight witnesses and

introduced approximately five hundred exhibits.

Both Wosepka and the government submitted

proposed "reasonable-doubt" instructions to the

district court. The court declined to use either

instruction and; over Wosepka’s objection, gave no

definition of reasonable doubt other than stating:

Reasonable doubt, as the name implies, is a doubt

based on reason and common sense.

The jury then returned guilty verdicts on all counts.

II.

Wosepka contends that, under the circumstances

of this case, the district court’s abbreviated

reasonable-doubt instruction did not provide the jury

with a sufficient basis to determine guilt or

innocence and thus constitutes reversible error. Due

to the complexity of the case and the conflicting

evidence, we agree.

[1] "[A] society that values the good name and
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freedom of every individual should not condemn a

man for commission of a crime when there is

reasonable doubt about his guilt." In re Winship,

397 U.S. 358, 363-64, 90 S.Ct. 1068, 1072, 25

L.Ed.2d 368 (1970). The reasonable-doubt standard

is thus indispensable in our American scheme of

criminal procedure. Id. at 364, 90 S.Ct. at 1072. It

reduces "the risk of convictions resting on factual

error" and "provides concrete substance for the

presumption of innocence" which " ’lies at the

foundation of the administration of our criminal

law.’ " Id. at 363, 90 S.Ct. at 1072 (quoting

Coffin v. United States, 156 U.S. 432, 453, 15

S.Ct. 394, 402, 39 L.Ed. 481 (1895)). Thus, if in

reviewing the district court’s reasonable-doubt

charge we find that the charge taken as a whole does

not fairly and accurately convey the meaning of a

reasonable doubt, we must reverse. See Holland v.

United States, 348 U.S. 121, 140, 75 S.Ct. 127,

137, 99 L.Ed. 150 (1954); United States v.

Newport, 747 F.2d 1307, 1308 (9th Cir.l984).

The skeletal instruction on reasonable doubt given

by the court in this case did not fairly or accurately

convey the meaning of a reasonable doubt.

Although the court *1009 noted the government’s

burden to prove guilt beyond a reasonable doubt

several times during the instructions, it failed to

provide any meaningful explanation of the

reasonable-doubt concept. The instructions

submitted by both the government and Wosepka

gave fuller treatments to the concept of reasonable

doubt than that given by the court. The

government’s requested instruction explained,

among other matters, that reasonable doubt is such a

doubt as "would cause a reasonable person to

hesitate or pause in the graver or more important

transactions of life", and "is such a doubt as would

cause a juror, after careful and candid and impartial

consideration of all the evidence, to be so undecided

that he cannot say that he has an abiding conviction

of the defendant’s guilt." Wosepka’s proposed

instruction explained that reasonable doubt is "the

kind of doubt that would make a reasonable person

hesitate to act" and that proof beyond a reasonable

doubt must "be proof of such a convincing character

that a reasonable person would not hesitate to rely

and act upon it in the most important of his own

affairs."

[2] The court, however, rejected both these

instructions and gave its own shortened version.

Page 3

The court merely stated that reasonable doubt "is a

doubt based on reason and common sense." The

court, for no apparent reason, deleted critical

language defining reasonable doubt in terms of a

"hesitation to act" and requiring the jurors to decide

the question of guilt or innocence with the same

degree of care and attention they would bring to

bear "in the most important of their own personal

affairs." Given the complexity of this case, the

court’s abbreviated instruction failed to provide the

jury with any meaningful principles or standards to

guide it in evaluating the sufficiency of the

government’s evidence.

We do not find United States v. Witt, 648 F.2d

608 (9th Cir. 1981), to the contrary. Witt found

that the trial judge’s failure to provide a definition

of reasonable doubt was not reversible error. It also

noted that " ’an omission or an incomplete

instruction is less likely to be prejudicial than a

misstatement of the law.’ " Witt, 648 F.2d at 610

(quoting Henderson v. Kibbe, 431 U.S. 145, 155,

97 S.Ct. 1730, 1737, 52 L.Ed.2d 203 (1977)).

Wosepka involves an instruction which did not

fairly or accurately convey the meaning of a

reasonable doubt—-an instruction Witt recognized as

a potential ground for reversal. Furthermore, Witt

does not authorize the elimination of explanatory

reasonable-doubt instructions in all cases. The

issues to be resolved by the jury in that case were

fairly straightforward and the evidence was not

complex. See 648 F.2d at 611. The Witt court

clearly recognized this and limited its holding to the

unique circumstances in that case. See 648 F.2d at

610-11 ("We hold that in this case the district court

was not required to define reasonable doubt" and

that a complete instruction as to the presumption of

innocence was not required "under the circumstances

of this case. ") (emphasis added).

In contrast, the issues raised and the evidence

presented in the present case concern disputed

transactions. Such transactions, compounded by the

vast amount of evidence presented, made it difficult

to determine whether the requisite elements could be

found beyond a reasonable doubt with respect to

each offense. Indeed, the government called thirty—

eight witnesses and introduced approximately five

hundred exhibits during the twelve-day trial. The

testimony of the FBI agent called by the government

as a summary witness at the conclusion of its case-

in-chief alone fills one hundred and forty-seven
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pages of trial transcript.

[3] Furthermore, the inadequacy of the reasonable

doubt instruction is clearly demonstrated by the

jury’s conviction of Wosepka on Counts II through

V of the mail fraud counts. To establish an offense

of mail fraud under 18 U.S.C. § 1341, in addition

to a scheme to defraud, the government must prove

beyond a reasonable doubt that Wosepka caused a

use of the United States mails to execute the scheme.

United States v. Beecroft, 608 F.2d 753, 757 (9th

Cir. 1979). With respect to the four applications for

leverage funds submitted by Trans-Am to the SBA

(which constitute the mailings charged in Counts II

through V), the government presented no evidence

of the use of the mails other than: (1) the

conclusory "yes" of the SBA representative who

processed the applications four years prior to trial in

response to the prosecutor’s questions of whether he

had received the applications through the *1010

mail; and (2) certain exhibits (two of which are

applications for leverage funds which are the

subjects of Counts IV and V) bearing SBA date and

mail room stamps. The defendant introduced into

evidence the cover letter accompanying the

application that constitutes the mailing charged in

Count II expressly stating that such application was

delivered "via Federal Express." No evidence was

presented by the government to show that Federal

Express deliveries were not received and stamped in

the SBA mail room. Because a use of Federal

Express would not constitute a use of the United

States mails, under these circumstances, given a

proper reasonable-doubt instruction, a reasonable

juror could have had a reasonable doubt with respect

to the use of the mails. United States v. Clevenger,

733 F.2d 1356, 1358 (9th Cir.1984) (quoting

Jackson v. Virginia, 443 U.S. 307, 319, 99 S.Ct.

2781, 2789, 61 L.Ed.2d 560 (1979)). Cf. United

States v. Stull, 521 F.2d 687, 690 (6th Cir.1975),

cert. denied, 423 U.S. 1059, 96 S.Ct. 794, 46

L.Ed.2d 649 (1976) (testimony of print shop owner

that he received defendant’s work orders through the

mail four years prior to trial constituted "no more

than a conclusion" and was insufficient to sustain

conviction in light of other evidence presented).

Considering Wosepka’s evidence and the

government’s scarcity of proof, a fuller description

of reasonable doubt was clearly necessary to guide

the jury in its determination of whether the

necessary elements for conviction were present.

Page 4

III.

Given the circumstances of this case, the district

court did not give a sufficient instruction on

reasonable doubt. Even the government submitted a

proposed reasonable doubt instruction much fuller

and more detailed than that given by the court. The

court’s abbreviated instruction did not provide the

guidance the jury needed in this complicated case.

"It was the duty of the court to safeguard the

[defendant’s] rights, a duty only it could have

performed reliably." Taylor v. Kentucky, 436 U.S.

478, 489, 98 S.Ct. 1930, 1936, 56 L.Ed.2d 468

(1978). The skeletal reasonable-doubt instruction

given by the district court was not sufficient to

protect the defendant from erroneous conviction.

See In re Winship, 397 U.S. 358, 363, 90 S.Ct.

1068, 1072, 25 L.Ed.2d 368 (1970).

We therefore REVERSE and REMAND for

retrial.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Glenn W. McMURRAY and R. Glade Whiting,

Defendants-Appellants.

Nos. 78-1928, 78-1929.

United States Court of Appeals,

Tenth Circuit.

Feb. 10, 1981.

Defendants were convicted in the United States

District Court for the District of Utah, Central

Division, William G. Juergens, J ., of substantive

and conspiratorial offenses in violation of the Small

Business Investment Act, and they appealed. The

Court of Appeals, William E. Doyle, Circuit Judge,

656 F.2d 540, affirmed, and rehearing en banc was

sought. The Court of Appeals, Seth, Chief Judge,

held, on rehearing, that where money was assembled

in segments with different groups providing funds

for sole purpose of supporting Small Business

Administration applications for guaranty, there was

but one conspiracy and thus Government was

precluded from retrying defendants on conspiracy

charges in View of previous conspiracy prosecutions

and fact that members of two groups of "spoke"

defendants were not found to have any connection

did not mean that there were two separate

conspiracies.

Reversed and remanded with directions.

William E. Doyle, Circuit Judge, dissented with

opinion in which McWilliams and Barrett, Circuit

Judges, concurred.

DOUBLE JEOPARDY é: 151(2)

135Hk151(2)

Formerly 110k202(1)

Where money was assembled in segments with

different groups providing funds for sole purpose of

supporting Small Business Administration

applications for guaranty, there was but one

conspiracy and government was precluded from

retrying defendants on conspiracy charges in View of

previous conspiracy prosecutions and fact that

members of two groups of "spoke" defendants were

not found to have any connection did not mean that

there were two separate conspiracies. 18 U.S.C.A.

§§ 2, 1006; Small Business Investment Act of
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1958, § 303, 15 U.S.C.A. § 683.

*696 Keith Biesinger, Salt Lake City, Utah, for

defendant-appellant Glenn W. McMurray.

Michael A. Neider, of Watkins & Faber, Salt

Lake City, Utah, for defendant-appellant R. Glade

Whiting.

William C. Hendricks, III, Atty., U. S. Dept. of

Justice, Washington, D. C., for plaintiff-appellee.

Before SETH, Chief Judge, and HOLLOWAY,

McWILLIAMS, BARRETT, DOYLE, McKAY,

LOGAN and SEYMOUR, Circuit Judges.

OnRehem®

SETH, Chief Judge.

These are appeals from the District of Utah in

number CR-77—11 wherein the appellants were

convicted in a jury trial. The appellants McMurray

and Whiting urge that errors were committed by the

trial court in its denial of their motions for acquittal,

and as to certain instructions. They also urge that

there was not sufficient evidence to support the

verdicts.

Appellants McMurray and Whiting assert that the

trial court was in error in its denial of their motions

to dismiss on the ground of double jeopardy. The

cases were based on several indictments all relating

to a Small Business Investment Company.

The grand jury handed down several indictments

based on applications made by the Utah Capital

Corporation, which was a Small Business

Investment Company, to the Small Business

Administration. Each indictment in identical

language alleges a conspiracy to make false entries

in reports and statements in violation of 18 U.S.C.

ss 1006 and 2 to defraud the United States by

frustrating the operation of the Small Business

Administration. Substantive counts were also

included in each.

Utah Capital was under the supervision of the

Small Business Administration and was in the

business of lending funds to small concerns. Under

the statute (15 U.S.C. s 683) it could apply to the

SBA to issue government guaranteed debentures.
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The amount of such debentures which could be

issued by Utah Capital depended on the total of its

paid-in capital and surplus. For authorization to

issue debentures, Utah Capital had to apply and did

apply to the SBA by an Application for Guaranty.

In this application it was required to state the

amount of its paid-in capital and surplus.

The Government in the indictments alleged that

the defendants conspired to falsely and fictitiously

misrepresent the amount of Utah Capital’s capital

and surplus. This was alleged to have been done by

making deposits in the corporate bank account of

funds which in fact were not unencumbered

corporate funds but were provided by a number of

persons for temporary use to increase the corporate

bank deposits to support an application to issue

guaranteed debentures. These advances were by

prearrangement returned to the individuals within a

very short time. The *697 application to the SBA

was submitted at the time when the bank account of

Utah Capital was so fictitiously increased.

The defendant McMurray was president and

defendant Whiting was vice president of Utah

Capital. Defendant Cassity was the attorney for the

corporation. The record shows that the purpose of

the conspiracy was to assemble funds in a certain

agreed amount, deposit them in a bank, prepare and

file the application with the SBA based on the then

balance in the account, then return the funds to the

individuals who had provided them for the described

purpose.

The four indictments each named defendants

McMurray, Whiting, and Cassity who came to be

known as the "hub defendants." In each indictment

there were named other defendants who it was

asserted had conspired to provide one of the four

segments of the total deposit. These "spoke"

defendants were eight in number and were each

named in but one indictment. For example, in the

indictment which became case number CR-76-126,

and was the first tried, defendants McMurray,

Whiting, and Cassity were named with the "spoke"

defendants Lindquist, Nemelka, and Solomon. It

was there alleged that this group had provided

$550,000.00 of the $2,185,000.00 deposit on May

21st for use in a SBA application. In CR-77-11 (the

case before us) defendant Wilstead was named with

McMurray, Whiting, and Cassity in providing

$725,000.00, part of which was used in the same
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May 2lst deposit of $2,185,000.00 and part used in

a September deposit. The indictments in 76-126 and

77-11 both concern the same deposit to provide

apparent support for the same SBA application.

In trial court case number CR-76-126 there were

tried defendants McMurray, Whiting, and Cassity,

the so-called "hub" defendants, as mentioned above,

and others. In CR-76-126 Count I alleged a

conspiracy and Counts II through V alleged false

entries and aiding and abetting. After jeopardy had

attached during the trial in 76—126 the court on the

Govemment’s motion dismissed all counts except

the conspiracy count.

The jury in CR-76-126 acquitted defendant

Cassity but convicted defendants McMurray,

Whiting, and Nemelka. The convictions were

appealed and became in this court 79-1655, 79—

1654, and 79—1393. The cases were consolidated

and the panel opinion was filed November 13, 1980.

The defendant Cassity who was acquitted in CR-

76-126 was brought to trial under another of the

four indictments in case CR-77-13. On motion of

Cassity the trial court dismissed on the ground of

double jeopardy arising from the trial in 76-126.

We affirmed the dismissal on the Govemment’s

appeal in our 79-1077 with an opinion filed January

31, 1980.

The Government also sought to again try

defendants McMurray and Whiting, who had been

convicted in 76-126 on another of the four

indictments as case number CR—77-11. Defendant

Wilstead was tried in CR-77-11. He had not been

tried before. The trial judge, who did not hear 77-

13 (Cassity), denied the double jeopardy motions of

defendants McMurray and Whiting and they went to

trial. This denial, and the subsequent convictions,

were appealed to this court and became numbers 78-

1928, 78-1929, and 78—1930. The panel filed an

opinion on March 5, 1980. 656 F.2d 540.

Rehearing en banc was granted and this is the

opinion on such rehearing.

We must hold that there was but one conspiracy

and this was to amass the $2,185,000.00 for deposit

to support the SBA application. It was assembled in

segments with different groups providing funds for

the purpose of supporting the Application for

Guaranty. This was the objective of all the
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arrangements .

The Government asserts that there was no

connection directly between the two "spoke" groups

here concerned (CR-76-126 and CR-77-11), and

thus each acted independently with the "hub" group.

The Government thus takes the view that each

arrangement with a "spoke" group for a segment of

the total deposit was a separate conspiracy. It thus

moves back one step from the assembly of, and the

making of *698 the total deposit, and moves back

from the submission of the application.

We are persuaded by the singleness of the ultimate

objective of all the defendants. It was a narrow one

and was to make the deposit to support the

application to the SBA. It took a lot of arranging,

some close timing, and a number of individuals to

accomplish the objective, but again it was but one

well defined objective. With each of the two

"spoke" groups the subsidiary objective was to

arrange for one segment or portion of the total

deposit. The "spoke" group in CR-76-126 had no

direct relationship with the group in CR-77-11; each

was negotiated with separately by the "hub" group

directly. All planning was directed by the "hub"

defendants to the ultimate deposit and application.

In examining the scope of the conspiracy, we must

look to the submission of the Application for

Guaranty as the most important element. This

submission was the basic aim of all the

arrangements. The dollar total therein or in the

supporting deposit is not significant for our

purposes, but the submission was. It is apparent

that all the convicted conspirators in CR-76-126 and

CR- 77-11 entered into the sham investment plan to

support an Application for Guaranty. The success

of the application influenced the "spoke" defendants’

compensation or that of most of them. The

indictment alleged that the "spoke" defendants

would receive loans for their participation. It is thus

apparent that all the defendants in both cases were

concerned with the success of the application, and

the whole arrangement was dependent thereon.

The proof did not show that the "spoke“

defendants had any contact or connection with other

"spoke" defendants. Obviously the "hub"

defendants were the same. Thus as the record

before us stands, there is no showing of any

connection or meetings between the two groups of
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" spoke " defendants.

Under the authorities it is not necessary that each

conspirator agree with all others or even know of

the others, or have contact with each of them.

Blumenthal v. United States, 332 U.S. 539, 68

S.Ct. 248, 92 S.Ct. 154, presents fundamental

issues as to the admission of evidence and its impact

on the various defendants. However, on the broader

questions the Court stated that participants could be

convicted upon a showing of the nature of the plan

and their connections with it, and "without requiring

evidence of knowledge of all its details or of the

participation of others." The Court continued to

demonstrate several details in the conspiracy which

might be unknown to some of the conspirators.

This included knowledge of the participation by the

unknown owner of the whiskey in the arrangement.

The Court also there stated:

"By their separate agreements, if such they were,

they became parties to the larger common plan,

joined together by their knowledge of its essential

features and broad scope, though not of its exact

limits, and by their common single goal."

And further:

"All by reason of their knowledge of the plan’s

general scope, if not its exact limits, sought a

common end, to aid in disposing of the whiskey.

True, each salesman aided in selling only his part.

But he knew the lot to be sold was larger and thus

that he was aiding in a larger plan. He thus

became a party to it and not merely to the

integrating agreement with Weiss and Goldsmit ."

In Kotteakos v. United States, 328 U.S. 750, 66

S.Ct. 1239, 90 L.Ed. 1557, each loan was a

separate transaction complete in itself each with a

separate illegal purpose and end. The only

connection shown was that Brown handled all the

loan applications. Each was a direct transaction,

and was not part of a chain of events common in

drug conspiracies.

We must again refer to the single purpose of the

arrangement for the temporary use of the "spoke"

defendants’ funds. The defendants in both cases

knew of this purpose; this was the plan and the

agreement. Again, it was not necessary for all to

know the ultimate dollar figure. It was not

necessary that all know the others involved in the

same purpose—those who provided other *699

dollars. The "hub" defendants dealt separately with
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the groups in the accumulation of the funds, but all

was for the same purpose and the separate dealings

did not thereby create separate conspiracies. Nor

could the Government by separate indictments

divide up a single conspiracy. Thus we must hold

that but one conspiracy has been shown to exist, and

the defense of double jeopardy was valid.

It is apparent that the issue as to whether one or

more conspiracies existed in the cases before us is to

be resolved by an examination of the facts. The

problem is a factual one and each case is unique.

. There are no general legal propositions which will

decide all the cases; instead, an examination must be

made on a case by case basis starting with the

purpose of the conspiracy and how it was carried

out. The agreement obviously is the central element

of any conspiracy. The agreement includes the

objective of the combination. The objective here

was to defraud the SBA by the Application for

Guaranty based on fictitious bank deposits. All the

convicted defendants knew the objective-the purpose

of the accumulation of funds, and all participated in

attaining the objective. In the cases before us there

were two groups seeking to accomplish the same

ends. The several participants had somewhat

different roles as we have described. The success of

the agreement was to be the approval of the

application, and all worked to this end. The facts

before us with the clear objective-a single business

transaction-which all participants were seeking to

bring about present a very much clearer picture than

do the many drug conspiracies which find their way

to the courts. See, for example, our United States

v. Martinez, 562 F.2d 633 (10th Cir.). We have

here a limited time span with the same cast of

characters throughout. The comparison must again

be made with the facts in Blumenthal v. United

States, 332 US. 539, 68 S.Ct. 248, 92 S.Ct. 154,

from which we have taken quotations in the

preceding paragraphs. This was a conspiracy to sell

whiskey provided by an unidentified owner which

had come into the possession of Weiss and

Goldsmith. The issue was whether there was one

conspiracy to dispose of the whiskey or whether

there were two conspiracies, one between Weiss-

Goldsmith and the owner and another between

Weiss—Goldsmith and the several salesmen. The

Court decided there was one conspiracy and said:

"All knew of and joined in the overriding scheme.

All intended to aid the owner, whether Francisco

or another, to sell the whiskey unlawfully, though
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the two groups of defendants differed on the proof

in knowledge and belief concerning the owner’s

identity. All by reason of their knowledge of the

plan’s general scope, if not its exact limits, sought

a common end, to aid in disposing of the whiskey.

True, each salesman aided in selling only his part.

But he knew the lot to be sold was larger and thus

that he was aiding in a larger plan. He thus

became a party to it and not merely to the

integrating agreement with Weiss and Goldsmith. "

The defendants here all knew of the general plan,

purpose, and aim, as we have mentioned. All were

aware of the accumulation of funds for the May

deposit and the purpose of the deposit. Some

participated by providing different amounts of

money as compared to the sales in Blumenthal of

different quantities of whiskey. The knowledge, the

awareness of the purpose and objective are the same

in this case as in Blumenthal.

The judgments of conviction of defendant Glenn

W. McMurray in CR—77-11 Utah (our number 78-

1928) and of R. Glade Whiting in CR—77-11 Utah

(our number 78-1929) are reversed and the cases

remanded with directions to dismiss the actions and

the indictments.

DOYLE, Judge, dissenting.

I respectfully dissent.

The problem is whether a prior adjudication forms

a basis for claiming former jeopardy. The ultimate

question is whether the several indictments involved

one conspiracy or four, and so the cause has to be

determined *700 in relationship to the surrounding

facts, with a view to deciding whether the

indictments which are here being considered have an

independent identity, or whether they are all part of

a single conspiracy. The authorities, and

particularly the decisions of the United States

Supreme Court, must be examined and the standards

and tests which are contained in those cases are to be

applied to the solution.

I have no quarrel with the facts which are set forth

in the majority opinion. I do feel, however, that

some supplemental statement must be given for the

purpose of showing the case in a light which shows

my approach to the case.
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On February 8, 1977, in the United States District

Court for the District of Utah, an indictment was

returned against Glenn W. McMurray, R. Glade

Whiting, Donn E. Cassity and Robert H. Wilstead.

This indictment alleged that the Small Business

Administration, a United States agency charged with

the administering of the Small Business Investment

Act of 1958, was defrauded by the defendants.

Appellants McMurray and Wilstead were convicted

following a trial to a jury. Cassity was dismissed

out. They were found guilty on a conspiracy count

and on additional substantive counts which charged

false entries in books and accounts. Two of the

several substantive counts were dismissed during the

trial.

McMurray and Whiting are referred to throughout

the case as "hub" defendants. Wilstead, on the other

hand, for the purposes of the conspiracy, is referred

to as a so-called "spoke" defendant. The appeal by

McMurray and Whiting pertains to their contention

that the conspiracy is barred by the Fifth

Amendment doctrine of former jeopardy. Various

other errors are set forth in the briefs, but there is

no necessity for treating these contentions here.

The instrument for carrying out the fraud was

Utah Capital Corporation, which was a small

business investment company organized by the hub

defendants, and licensed by the SBA pursuant to 15

U.S.C. Sec. 681. McMurray was the President and

Chairman of the Board of Directors of UCC, and

Cassity was Legal Counsel; R. Glade Whiting was

the Vice-President and Director.

The Small Business Administration sought to

make private funds available to small businesses. At

the same time it sought to insure the private

financial interests of the owners of small business

investment companies such as UCC. To achieve

these purposes it guaranteed payments on debentures

issued by the Small Business Administration, subject

to the restriction that the total amount of debentures

guaranteed at any time from an SBIC was not to

exceed 200% of the combined private paid-in capital

and paid-in surplus of the company. This feature is

the key to the fraud that was perpetrated. Because

of it the defendants sought to build up their apparent

paid-in capital and surplus in order to be able to

issue a greater amount of securities debentures.

Following the grand jury investigation four

indictments were returned, charging a total of eleven
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defendants. Three of these, McMurray, Whiting

and Cassity, were charged in each of the four

indictments, although they have not been prosecuted

on all indictments. Wilstead and the other

defendants, all of whom have been referred to as

spoke participants in the conspiracy cases, were

charged in one indictment each.

The several indictments described distinct

transactions, so I contend; conspiracies to defraud

the government and substantive offenses involving

independent false entries in the books and records of

the Utah Capital Corporation. McMurray and

Whiting were charged in each of the indictments.

They were the operators of UCC, and were the ones

who apparently conceived the scheme. Wilstead

participated only in this one transaction and had

nothing to do with the prior transaction which

occurred four months or so before. In this case his

role was loaning the added funds to swell the paid—in

capital.

Although its mechanics were the same, the

amounts of money utilized and the other cover-up

facts were generally distinct. *701 The Small

Business Administration was defrauded distinctly

and independently in all four transactions; each

group was charged with the making and receipt of a

distinct sham investment in UCC. The investment

was a substantial amount of money and was not

retained by UCC. It was immediately returned to

the contributing defendants by way of alleged sham

loans to fictitious business entities. In truth these

purported loans constituted the return of moneys

that had been loaned for just long enough to mislead

the Small Business Administration as to the amount

of paid-in capital that the corporation had. There

were false entries made in the books in order to

support the fraud.

UCC qualified for matching funds guaranteed by

the Small Business Administration, and upon its

receipt of these guarantees each of the four capital

providing groups was provided with accommodation

loans as consideration for their previous

participation. Wilstead was no exception.

The defendants McMurray and Whiting were

charged with serving as a hub in arranging sham

investments by various spoke defendants. There is

no showing that one group of spoke defendants was

familiar with the fact that there were other
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transactions and other spoke participants.

In CR-76—126, United States District Court for the

District of Utah, which charge is held to bar the

offense here, the hub defendants and principals of

UCC were charged with conspiracy to fictitiously

increase UCC’s paid-in capital and surplus in the

amount of $550,000. The funds were raised by

other defendants who were in no way involved here.

They were Lindquist, Nemelka and Solomon, and

the funds were reflected on UCC’s books as an

investment by Robert Solomon. Shortly after its

receipt, the $550,000 became part of a larger

$2,185,000 bank deposit, on May 21, 1973, which

deposit was shown in UCC’s application for

guarantee submitted to the SBA on May 21, 1973.

The $550,000 was withdrawn from UCC’s bank

account within a very short time after it was

deposited. Thereafter the funds were returned to

Solomon and Lindquist, according to plan, through

a series of bogus loans made to sham corporations

controlled by Solomon, Lindquist and Nemelka. In

return for this circular capitalization process,

defendants Solomon, Lindquist and Nemelka

received other loans from UCC. This was to

compensate them for the momentary use of the

$750,000.

The transaction that is here being considered,

which is the subject of the indictment, occurred

some months later, September, 1973. This was CR—

77-11 in the United States District Court for the

District of Utah, with the same hub defendants and

principals, being McMurray, Whiting and Cassity,

with Wilstead being the spoke defendant and

financier. They were alleged to have entered into a

separate agreement to fictitiously increase UCC’s

paid—in capital surplus by $725,000. As a result of

this agreement, $200,000 became part of the May

21, 1973 bank deposit, and $525,000 became part of

a second application, made in September of 1973.

These funds were almost immediately withdrawn

from UCC’s control and returned to defendant

Wilstead, the spoke defendant, through the use of

sham loans to corporations controlled by him.

Thereafter Wilstead received other pay—off loans

from UCC to compensate him for the temporary use

of the $725,000.

Similar schemes were alleged to have occurred in

CR-77—13, with defendants West and Jolly

participating, and CR-77-16, with defendants Rigby
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and Lord participating. Both of these indictments

were dismissed as to McMurray and Whiting.

There was a degree of co-mingling of other funds in

the September transaction which is CR-77-11 in the

district court. In CR-76-126 the amount co-mingled

on May 21, 1973 constituted 100% of the sham

capitalization employed in the alleged conspiracy.

In CR-77-11, however, the amount co-mingled on

May 21, 1973, constituted only 20%, $200,000, of

the total $725,000. This is attributable to the fact

that the sham capitalization in CR-77-11 agreement

continued up to the September, 1973 UCC

application, whereas CR-76-126 had nothing to do

with this later period.

*702 In June of 1978, CR-76—126, was tried to a

jury before Chief Judge Fred M. Winner of the

Colorado United States District Court. During the

trial, on the govemment’s motion, the court

dismissed all counts of the indictment except the

count of conspiracy. The jury returned verdicts of

acquittal as to Cassity and guilt as to defendants

McMurray and Whiting, and this is the basis for the

present contention that former jeopardy precludes

subsequent prosecution in the September transaction,

which is the conviction which is being reviewed

here.

The present case was tried to a jury in August of

1978, with the Honorable John Jurgens presiding.

The jury returned verdicts of guilty as to conspiracy

and as to Counts II, III, IV and VII, involving false

entries and aiding and abetting, as to appellants

McMurray, Whiting and Wilstead. Counts V and

VI were dismissed on motion of the government.

McMurray and Whiting, after entry of the

judgments, moved the court for judgments of

acquittal because of former jeopardy. These

motions were denied, and they are now appealed.

The basic contention of the appellants is that the

allegations of the various indictments are

substantially identical and this called for treating the

several incidents as a single conspiracy. Under their

characterizations of the facts, there is only one

agreement and objective, namely to obtain for UCC

guaranteed debentures by allegedly increasing

UCC’s paid-in capital in connection with UCC’s

May, 1973, application for a guarantee. Since

McMurray and Whiting were tried and convicted for

this, they claim it is double jeopardy to convict them

for the conspiracy which was established in the
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present case .

The government’s position is, of course, that the

four original indictments each charge a separate and

independent agreement. Although each agreement

contemplated violation of the same statute, they

were separate transactions and not part of a single

grand jury scheme. Therefore, the government

contends that conviction for the conspiracy charged

in the separate cases does not constitute double

jeopardy, and that is what this dissent is all about.

We now address the question whether the several

frauds are a part of one single conspiracy or are to

be regarded as independent transactions, because the

result reached depends upon this analysis.

The mere fact that the same hub defendants are

charged with being members of the two conspiracies

and that both concerned transactions with the same

subject matter and overlapped in time does not

establish that they are the same for double jeopardy

purposes. See United States v. Martinez, 562 F.2d

633 (10th Cir. 1977). The Government’s argument,

which to this writer is valid, is that although various

different parties conspire with one common hub

group of conspirators, the evidence may

nevertheless show that separate conspiracies were

involved, and that no one combination embraced the

objectives of the others. United States v. Martinez;

United States v. Butler, 494 F.2d 1246, 1255 (10th

Cir. 1974); Kotteakos v. United States, 328 US.

750, 66 S.Ct. 1239, 90 L.Ed. 1557 (1945).

The scope of the agreement to do unlawful acts

and the scope of the conspiracy gives the answer to

our question. If the evidence reveals a single over-

all agreement to carry out an illegal plan or goal,

then a single conspiracy may very well exist. A

single plan, however, requires more dependence

between the participants, and general knowledge of

the spoke defendants as to the scope of the scheme

or plan. Thus, this is not like a conspiracy to

possess and distribute heroin and to sell it to various

people. This may very likely be one conspiracy

while it lasts, and in each instance the sellers that

"retail" know full well of the general conspiracy and

that their particular sales serve that conspiracy. If

the numerous defendants participating in a

conspiracy are to be brought into the fundamental

scheme it is necessary that there be facts present to

justify bringing all of the conspirators within the
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single agreement. And it would have to appear also

that all of the objectives were contemplated in the

one conspiracy.

*703 The Supreme Court has spoken on this in

positive terms in the case of Kotteakos v. United

States, supra, which has facts which are similar to

those before the court. The issue there was whether

the petitioner suffered substantial prejudice from

being convicted of a single general conspiracy by

evidence which, as admitted by the government,

proved to be not one conspiracy, but several of the

same type and having the same subject matter, and

did so through a common figure, as here. In

Kotteakos the indictment alleged that one Brown

was the central figure (the hub defendant) in a

scheme to induce various financial institutions to

grant credit with the intent that the loans or

advancements would then be offered to the Federal

Housing Administration for insurance upon

applications containing false and fraudulent

information. Brown pleaded guilty. He had acted

as a broker for others in placing the loans, and

charged five percent commission for his services.

Brown obtained loans for several persons and groups

of persons named in the original conspiracy

indictment. The Supreme Court concluded:

The evidence against the other defendants whose

cases were submitted to the jury was similar in

character. They too had transacted business with

Brown relating to National Housing Act loans.

But no connection was shown between them and

petitioners, other than that Brown had been the

instrument in each instance for obtaining the

loans. In many cases the other defendants did not

have any relationship with one another, other than

Brown’s connection with each transaction. As the

Circuit Court of Appeals said, there were "at least

eight, and perhaps more, separate and independent

groups, none of which had any connection with

any other, though all dealt independently with

Brown as their agent." (United States v.

Lekacos,) 151 F.2d (170) at 172 ((2nd Cir.) ). As

the Government puts it, the pattern was "that of

separate spokes meeting in a common center, "

though, we may add, without the rim of the wheel

to enclose the spokes.

The Supreme Court further said (328 US. at 768,

66 S.Ct. at 1249):

The trial court was of the view that one conspiracy

was made out by showing that each defendant was
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linked to Brown in one or more transactions, and

that it was possible on the evidence for the jury to

conclude that all were in a common adventure

because of this fact and the similarity of the

purpose presented in the various applications for

the loans.

This view, specifically embodied throughout the

instructions, obviously confuses the common

purpose of a single enterprise with the several,

though similar, purposes of numerous, separate

adventures of like character.

The Supreme Court concluded that the petitioners

before it had suffered substantial prejudice by being

convicted of a single general conspiracy on evidence

which the government admitted proved not one

conspiracy, but some eight or more. The ruling was

believed necessary in order to protect each

defendant’s right to have guilt determined on an

individual basis, and thereby to avoid the dangers of

transference of guilt from one defendant to another

across lines separating conspiracies. We submit that

if a single conspiracy for the four transactions had

been here charged, and the trial had been on that

theory, the defendants would be here protesting that

they were being prejudiced by several conspiracies;

that they were convicted of one conspiracy when, in

truth, there were several, and they were thereby

prejudiced. Therefore, the government is placed in

a situation in which there will be protests regardless

of how it proceeds.

Another Supreme Court decision which deals with

this general problem is Blumenthal v. United States,

332 U.S. 539, 68 S.Ct. 248, 92 S.Ct. 154 (1947).

There, four petitioners and another defendant were

convicted of conspiring to sell whiskey at prices

above the ceiling set by regulations of the Price

Administration, in violation of the Emergency Price

Control Act. The evidence showed that each of the

defendants had a part in arranging sales and

deliveries of portions of two larger shipments of

liquor *704 to purchasers. The defendants were

intermediaries between an unknown owner of the

liquor and the tavemkeepers. The indictments

alleged a single conspiracy. The issue considered by

the Supreme Court was whether the evidence

established that there was more than one conspiracy.

It is of interest to note that the defendants in the

Blumenthal case who were intermediaries between

an unknown owner of the liquor and the
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tavernkeepers were alleged to have acted pursuant to

a single conspiracy. The issue addressed by the

Supreme Court was whether the evidence established

multiple conspiracies, and thus ran counter to

Kotteakos.

The ruling of the court stemmed from the concept

that the five defendants joined in a single conspiracy

to sell whiskey at excessive prices and did so in the

guise of legal sales, and the agreements involved

were merely steps in the formation of the larger and

ultimately general scheme. The court said the

scheme was, in fact, the same one. The court added

that the determining factor was that the salesmen

knew, or must have known, that others unknown to

them were sharing in so large a project. The court

said further that by their separate agreements, if

such they were, they became parties to the larger

common plan, joined together by their knowledge of

its essential features and broad scope, even though

they did not know its exact limits. Blumenthal

differed from the Kotteakos case in that in the latter

each loan was an end in itself, separate from others,

although were alike in having similar illegal objects.

With the exception of Brown, the common figure,

no conspirator was interested in whether any loan,

except his own, went through, and no one aided in

any way, by agreement or otherwise, in procuring

another’s loan. The court concluded:

The conspiracies, therefore, were distinct and

disconnected, not part of the larger general

scheme, both in the phase with Brown and in the

absence of any aid given to any others, as well as

in specific object and result.

The court also said there was no drawing of all

(participants) together in a single, over-all

comprehensive plan.

It is to be concluded from reading the above two

decisions that the distinguishing feature in this type

of case is some knowledge on the part of the spoke

participants as to the general scope of the alleged

goals of the general conSpiracy. One cannot be said

to agree to join a conspiracy to achieve illegal

objectives without general knowledge of the scope

of a larger plan and what is involved in the plan.

Thus, there must be interdependence among the

conspirators in reaching the ultimate objective of the

conspiracy, and this serves as a basis for imputing

knowledge of the larger plan to peripheral

participants and ties all of them together in one

scheme.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 137



 

680 F.2d 695

(Cite as: 680 F.2d 695, *704)

But in the case before us there is a complete lack

of evidence as to the knowledge of the spoke

defendants of the other transactions. None of the

defendants charged with putting up the money,

which was the main feature in the conspiracy in four

separate indictments, had any knowledge that

McMurray and Whiting were engaged in any similar

transactions involving the money of other people,

which transactions also misled the Small Business

Administration. The separate transactions appear to

have proceeded independently and to have had, as

well, an independent character and identity. The

success or failure of each transaction was not

dependent upon the success or failure of the others.

The facts of the case here are very close to those

in Kotteakos, where a core group of individuals was

involved in distinct transactions with a variety of

unrelated other persons.

This court in Bartlett v. United States, 166 F.2d.

928 (10th Cir. 1948) considered a fact situation in

which the appellants, along with another individual,

were convicted under a charge of conspiracy to

violate federal laws having to do with the rationing

of sugar. They had previously been convicted on a

conspiracy charge involving another scheme to

manipulate entries of credit in the sugar account.

They contended that double jeopardy precluded the

second conviction. This court disagreed. It

determined that the evidence justified the conclusion

that separate agreements were entered into, rather

than that there was a *705 single large conspiracy.

The test for determining whether the offenses

charged were identical was stated to be whether the

facts alleged in one, if offered in support of the

other, would sustain a conviction. When one

indictment requires proof of a fact which the other

indictment does not, the conclusion is that the

several offenses charged are not identical for double

jeopardy purposes.

The same evidence test is admittedly broader than

the test that is discussed by the Supreme Court in

Kotteakos and Blumenthal, but it nevertheless has

been used to a great extent, even though recently

there has been some criticism of it. See United

States v. Papa, 533 F.2d 815 (2nd Cir. 1976); cert.

denied 429 US. 961, 97 S.Ct. 387, 50 L.Ed.2d

329. The criticisms have been made in the course of

considering narcotics conspiracies, and in those

cases there is potential for prosecutorial splitting of
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conspiracies, due to the nature of the relationships

involved. It would appear that in narcotics cases it

has been regarded more logical to proceed on the

theory of the conspiracy being one rather than

several. In the Papa case the claim of double

jeopardy was raised when the defendant was

convicted of a charge of conspiring to traffic in

narcotics. He claimed the conviction was barred

because of a previous conviction on a guilty plea to

another indictment which involved conspiracy to

traffic in narcotics. The court found that the

defendant was the director of two unrelated chains

distributing narcotics, and the mere fact that he

supervised each did not transform two separate

conspiracies into one.

A more recent case in the Second Circuit is United

States v. DeFillipo, 590 F.2d 1228.(2d Cir. 1979),

cert. denied 442 US. 920, 99 S.Ct. 2844, 61

L.Ed.2d. 288. The court there recognized that the

government was 'not empowered to prosecute a

defendant for conspiracy twice where there is a

single agreement, but two crimes. The court

rejected, however, the defendant’s double jeopardy

argument, because it determined that there were two

separate distinct conspiracies to commit the same

substantive Offense, and although it acknowledged

that the same evidence test was not necessarily

applicable, it considered the relationship to be two

transactions. It held that there had been independent

agreements involved in each case, rather than one

continuing conspiracy.

In summary, the evidence here discloses

independent transactions, the use of independent

funds in the fraud and the obtaining of an

independent result. The spoke defendant Wilstead is

not shown to have known of other transactions. The

two transactions here being scrutinized occurred at

different times with a different financier, and a

distinct act of misleading the Small Business

Administration.

After all, the ultimate question should be whether

the transactions are identical whereby an

adjudication of one bars the other. I maintain that

the facts show that each of these has its own

identity.

I am authorized to state that Circuit Judge

McWILLIAMS and Circuit Judge BARRETT

concur in the foregoing dissent.
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UNITED STATES of America, Plaintiff-Appellee,

v.

J. Frank HANCOCK, Defendant-Appellant.

No. 28067.

United States Court of Appeals, Fifth Circuit.

April 28, 1971, Rehearing Denied May 27, 1971.

Defendant was convicted before the United States

District Court for the Middle District of Florida,

Joseph P. Leib, Chief Judge, of embezzling,

abstracting, and willfully misapplying small

business investment company funds, and he

appealed. The Court of Appeals, John R. Brown,

Chief Judge, held that evidence on issue whether

funds were property of small business investment

corporation at time funds were acquired by

corporate organizer, who had engineered series of

corporate loans entailing direct or circuitous

repayments to himself, supported conviction.

Affirmed.

[1] CRIMINAL LAW 4?: 629(3. 1)

110k629(3. 1)

Formerly 110k629

Denial of defendant’s motions for list of government

witnesses and discovery order for purpose of taking

their depositions did not violate his rights under the

Fifth and Sixth Amendments; but, in any event,

defendant was not prejudiced where all of the major

witnesses were individuals with whom defendant

had had significant personal or financial relations

and it did not appear that list would have materially

aided him in preparation of defense.

U.S.C.A.Const. Amends. 5, 6.

[1] CRIMINAL LAW e: 1166(11)

110k1166(11)

Denial of defendant’s motions for list of government

witnesses and discovery order for purpose of taking

their depositions did not violate his rights under the

Fifth and Sixth Amendments; but, in any event,

defendant was not prejudiced where all of the major

witnesses were individuals with whom defendant

had had significant personal or financial relations

and it did not appear that list would have materially

aided him in preparation of defense.

U.S.C.A.Const. Amends. 5, 6.
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[2] CRIMINAL LAW (1% 629(3. 1)

110k629(3. 1)

Formerly 110k629

Apart from congressionally created exception in

capital cases, granting of defense request for list of

adverse witnesses is a matter of judicial discretion,

and the denial can be challenged only for abuse. 18

U.S.C.A. § 3432.

[3] CRIMINAL LAW 4: 627.5(1)

110k627.5(1)

Discovery in criminal prosecutions is narrower than

it is in civil cases.

[4] EMBEZZLEMENT Q: 20

146k20

Phrase "small business investment company" as used

in statute making it offense to improperly receive or

use funds belonging to small business investment

company refers only to those businesses licensed

under Small Business Investment Act. 18 U.S.C.A.

§ 657.

See publication Words and Phrases for other judicial

constructions and definitions.

[5] CRIMINAL LAW 4w 29(3)

110k29(3)

Formerly 110k29

It was for prosecutorial discretion whether to charge

small business investment corporation organizer,

who engineered series of corporate loans entailing

direct or circuitous repayments to himself, either

under statute governing fraudulent misapplication of

funds or under statute prescribing fraudulent receipt.

18 U.S.C.A. §§ 657, 1006.

[6] EMBEZZLEMENT («7 44(1)

146k44(1)

Evidence on issue whether funds were property of

small business investment corporation at time funds

were acquired by corporate organizer, who had

engineered series of corporate loans entailing direct

or circuitous repayments to himself, supported

conviction of embezzling, abstracting, and willfully

misapplying small business investment company

funds. 18 U.S.C.A. §657.

*1286 Loyd C. Mosley, N. S. Gould, Clearwater,

Fla., for defendant-appellant.

John L. Briggs, US. Atty., Thomas G. Wilson,
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Special Asst. U.S Atty., Hugh N. Smith, Asst. U.S.

Atty., Tampa, Fla., for plaintiff-appellee.

Before JOHN R. BROWN, Chief Judge, and

WISDOM and MORGAN, Circuit judges.

JOHN R. BROWN, Chief Judge:

J. Frank Hancock, former president and principal

organizer of the Clearwater Capital Corporation,

was charged in a nine count indictment with

embezzling, abstracting, and willfully misapplying

small business investment company funds in

violation of 18 U.S.C.A. 657. Following a jury

trial he was convicted and sentenced to concurrent

five-year terms on all counts. We affirm.

Initially Hancock alleges error of constitutional

dimensions by asserting that the Trial Court’s denial

of his motions for a list of government witnesses

and a discovery order for the purpose of taking their

depositions violated his rights under the Fifth and

Sixth Amendments. We reject this contention.

Apart from the Congressionally created exception in

capital cases, /1/ the granting of a defense request

for a list of adverse witnesses is a matter of judicial

discretion, and a denial can be challenged only for

abuse. O’Neal v. United States, 5 Cir., 1969, 411

F.2d 131, 138, cert. denied, 396 U.S. 827, 90 S.Ct.

72, 24 L.Ed.2d 77; Downing v. United States, 5

Cir., 1965, 348 F.2d 594, 599, cert. denied, 382

U.S. 901, 86 S.Ct. 235, 15 L.Ed.2d 155. All of

the major witnesses were individuals with whom the

defendant had had significant personal or financial

relations, and it does not appear that the list would

have *1287 materially aided him in the preparation

of his defense. '

Likewise, with the scope of discovery in criminal

prosecutions narrower than it is in civil cases,

Campbell v. Eastland, 5 Cir., 1962, 307 F.2d 478,

487, cert. denied, 371 U.S. 955, 83 S.Ct. 502, 9

L.Ed.2d 502, and in the absence of a rule which

permits the taking of depositions of witnesses who

will appear at the trial of a criminal case, we cannot

say at this juncture that such a procedure has yet

been elevated to a constitutional plane even though

some states have been fit to adopt it.[FN2] It any

event the defendant’s relationship with the

prospective witnesses preculdes a finding that he

was prejudiced by the denial of his motion for

discovery.

Page 2

[4] Appellant also asserts that 657 is fatally

defective-— presumably on grounds of vagueness--

because it does not explicitly define the phrase

’small business investment company,’ and that this

omission can be cured only by the indictment’s

unwarmated addition of the words ’licensed under

the Small Business Investment Act.’ Since Title VII

of the Small Business Investment Act of 1958[FN3]

amended the related criminal provision, we think it

clear that the reference in 657 is only to those

businesses licensed under the Act, rather than to all

small businesses generally. Clearwater Capital

Corporation is thus a ’small business investment

company’ designated by 657.

[5] As for Appellant’s argument that he could

more appropriately have been charged under 18

U.S.C.A. 1006,[FN4] the obvious answer is that a

criminal defendant has no choice in the matter.

Prosecutorial decisions of this nature are wholly

matters of Executive discretion. United States v.

Cox, 5 Cir., 1965, 342 F.2d 167 (en banc), cert.

denied sub nom. Cox v. Hauberg, 381 U.S. 935, 85

S.Ct. 1767, 14 L.Ed.2d 700.

[6] Finally Appellant mounts a frontal assault on

the sufficiency of the evidence, contending that the

funds were not the property of the corporation at the

time he acquired them. We think it clear from a

careful reading of the record that there was ample

evidence from which the jury could have concluded

that the defendant had engineered a series of

corporate loans entailing direct or circuitous

repayments to himself, in which the borrowers-- all

personal or business acquaintances—- were mere

conduits through which the funds were ultimately

rechanneled for his use of benefit, not the least of

the benefits being that the equity capital required by

the organizers of a small business investment

company came from loans made by the company

after it was set up. The predictable result of these

transactions was that Hancock benefited and

Clearwater Capital Corporation went into

receivership. The evidence amply supports a

finding of misapplication of corporate funds with

criminal implications. [FN5]

Affirmed.

FNl. 18 U.S.C.A. 3432.

FN2. Fla.R.Crim.P. 1.220, 33 F.S.A.
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FN3. ’Section 657 of title 18, United States Code,

is amended by inserting after ’Federal Savings and

Loan Insurance Corporation,’ the following: ’or any

small business investment company." 72 Stat. 689,

698 (1958).

FN4. Fraudulent misapplication of funds is the

essence of 657, while 1006 proscribes fraudulent

receipt. United States v. Weaver, 7 Cir., 1966, 360

F.2d 903, 904.

FN5. We need not here belabor the technical and

perhaps somewhat illusory distinctions between the

terms ’embezzle,’ ’abstract,’ ’purloin,’ and

’willfully misapply,’ a problem we considered under

the identical provisions of 656 in Williamson v.

United States, 5 Cir., 1964, 332 F.2d 123, 133.

The Trial Court’s instructions incorporated adequate

definitions, and we think the jury might properly

have concluded that the acts charged fell within any

or all of these prohibitions.

END OF DOCUMENT
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§ 19. Petty offense defined

CRIMES AND CRIMINAL PROCEDURE

As used in this title, the term “petty offense" means a Class B misdemeanor, a Class

C misdemeanor, or an infraction, for which the maximum fine is no greater than the

amount set forth for such an offense in section 3571(b)(6) or (7) in the case of an

individual or section 3571(c)(6) or (7) in the case of an organization.

(Added Pub.L. 100—185, § 4(a), Dec. 11, 1987, 101 Stat. 1279, and amended Pub.L. 100—690, Title VII,

§ 7089(a), Nov. 18, 1988, 102 Stat. 4409.)

HISTORICAL AND STATUTORY NOTES

1988 Amendment

Pub.L. 100—690 inserted “, for which the maxi-

- mum'fine is no greater than the amount set

forth for such an offense in section 3571(b)(6) or

(7) in the case of an individual or section

3571(c)(6) or (7) in the case of an organization"

after “infraction”.

Legislative History

For legislative history and purpose of Pub.L.

100—185, see 1987 U.S.Code Cong. and Adm.

News, p. 2137. See, also,,Pub.L. 100—690, 1988

U.S.Code Gong. and Adm.News, p. 5937.

NOTES OF DECISIONS

Sentences 1

Trial by jury 2

l. ' Sentences

Petty offense constitutionally can include sen-

tences of up to six months for criminal con-

tempt. "In re Betts, C.D.Ill.1990, 730 F.Supp.

942, reversed 927 F.2d 983, on remand 770

F.Supp 457.

2.’ Trial by jury

To same effect as U.S. v. Kovel, 908 F.2d 205,

this note number, see Matter of Betts, C.A.7

(I11)1991,927 F.2d 983

§ 20. Financialinstitution defined

Statute defining the term “petty offense" did

not create entitlement toJury trial, even in cases

of criminal contempt where prison sentence

might‘be imposed; purpose” of statute was sim-

ply to‘limit prison time for crimes covered by

section to six months, without fOrbidding it, and

to put $5,000 cap on permissible fines. US v.

Kozel, GA? (HI) 1990, 908 F.2d 205 certiorari

denied 111 S.Ct. 969, 498 US. 1089, 112 L.Ed.2d

1055.

As used in this title, the term “financial institution" means—

(1) an insured depository institution (as definedin section 3(c)(2) of the Federal

Deposit Insurance Act);

(2) a credit union with accounts insured by the National Credit Union Share

Insurance Fund;

(3) a Federal home loan bank or a member, as defined in section 2 of the Federal

Home Loan Bank Act (12 U.S.C. 1422), of the Federal home loan bank system;

(4) a System institution of the Farm Credit System,as defined'in section 535(3)

of the Farm Credit Act of 1971;

(5) a small business investment company, asdefined'in section 103 of the Small

Business Investment Act of 1958 (15 U.S.C. 662);

(6) a depository institution holding company (as defined'in section 3(w)(1) of the

Federal Deposit Insurance Act;

(7) a Federal Reserve bank or a memberbank' of the Federal Reserve System;

(8) an organization operating under section 25 orsection 25(3) of the Federal

' Reserve Act; or

, (9) a branch 0r agency of a foreignu‘bank (as such terms are defined in

paragraphs (1) and (3) of section 1(b) of the’International Banking Act of 1978).

(Added Oct. 12, 1984, Pub.L. 98473, Title II, § 1107(3), 98 Stat. 2145, § 215(6); renumbered

§ 215(b) and amended Aug. 4, 1986, Pub.L. 99—370, § 2,100 Stat. 779; renumbered § 20 and

amended Aug. 9, 1989, PubL. 101—73, Title IX, § 962(e)(1), (2), 103 Stat. 503, Nov. 29, I990, Pub.L.

1013647,Title XXV, § 2597(a), 104 Stat. 4908.)

HISTORICALAND STATUTORYNOTES

References in Text Section 535(3), of the Farm Credit Act of

CRIMES AND CRIMINAL PROCEDURE

Section 25 of the Federal Reserve Act, re-

ferred to in par. (8), is classified to subchapter I

(section 601 et seq.) of chapter 6 of Title 12,

Banks and Banking.

Section 25(3) of the Federal Reserve Act,

referred to in par. (8), is classified to subchapter

11 (section 611 et seq.) of chapter 6 of Title 12.

Section 1(b) of the International Banking Act

of 1978, referred to in par. (9), is classified to

section 3101 of Title 12.

1990 Amendment

Pars. (7)—(9). Pub..L 101—647 added pars. (7)

to.(9)

1989 Amendment

Pub.L. 101—73 transferred former subsection

(b) of section 215 of this title to this section and,

in this section as so transferred, added section

heading,in provisions preceding par. (I) struck

out former “(b)" designation and substituted

“this title” for “this section, in par. (1) substi-

tuted “an insured depository institution (as de-

fined in section 3(c)(2) of the Federal Deposit

Insurance Act)" for “a bank with deposits in-

sured by the Federal Deposit Insurance Corpo-

ration", redesignated pars. (3) to (7) as (2) to (6),

respectively, and struck out formerparpar (2),

reading “an institution with accounts insured by

the Federal Savings and Loan Insurance Corpo-

ration", in par. (4), as so redesignated, Substitut-

ed “a System institution of the Farm Credit

System, as definedin section 535(3) of the Farm

Credit Act of 197]

Federal intermedia

eratives production

eral land bank as:

redesignated, subs

tion holding com}

3(w)(1) of the Fed

for “a bank 1101111111

tion 2 of the Bank 1

(12 U.S.C. 1841);

reading “a savings

defined in section

Act (12 U.S.C. 173

1986 Amendment

Pub.L. 99—370 e1

the definition of “f

Separability of P1

If any provision

cation thereof to 2

held invalid, the re

the application of t

not similarly situa1

not to be affected

Pub.L. 101—73, set

1811 of Title 12, E

Legislative HistOi

For legislative 1

101-73, see 1989

News, p. 86. Set

U.S.Code Cong. 111

FEDERAL SENTENCING GUIDELINE

See §§ 2111.1, 2134.1, 2111.1.

CHAPTER 2—AIRCRAFT AND MOTOR

§:'31. Definitions

When used in this chapter the term—

-“Aircra.ft engine”, “air navigation facilit ’,“appliance,
n A“

commerce”, “interstate air commerce”, “landing area", “over

peller”, “spare part” and “special aircraft jurisdiction of the

the meaning ascribed to those terms in the Federal Aviatior.

“Motor vehicle" means every description of carriage or 0th:

drawn by mechanical power and used for commercial purpo:

transportation of passengers, passengers and property, or pi

5},“Destructive substance” means any explosive substance, fl:

machine, or other chemical, mechanical, or radioactive device

contaminative, corrosive, or explosive nature;

“Used for commercial purpom” means thecarriage of pa

fare, fee, rate, charge or other consideration, or directly or in

any business, or other undertaking intended for profit;

T“In flight” means any time fromthe moment all the exteri

doSed following embarkation until the moment when any

disembarkation. In the case of a forced landing the flight 51

until competent authorities take over the responsibility for tl

dp‘roperty on board; and

1222:123222523331131191.3337filtWWf’UbdfiWlefllaxPssselélsm any a... from the hem... .1 p.

to section 1813 of Title 12, Banks and Banking.

66

aircraft by ground personnel or by thecrew for a specific fli:
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offense" means a Class B misdemeanor, a Class;,-

avhich the maximum fine is no greater than the

in section 357l(b)(6) or (7) in the case of an,

1 the case of an organization . . , (91:,

101 Stat. 1279 and amended Pub.L5100-690'I‘itlevii,5‘ '

. , . g ,1.’

no STATUTORY Horns ’ '

Legislative History

am; For legislative history and purpose of Pub.L. '1

)5; 100—185 see 1987 us.Code Cong. and Adm._ ,

Lion News, p. 2137. See, also,.P'ub.L.‘100—690, 1988‘,

on” U.S.Code Gong. and Adm.News, p. 5937.

1 OF DECISIONS

Statute defining the term “pettyoffense” did

not create entitlement to jury trial, even in cases _

of criminal contempt where prison sentence:

might be imposed; purpose of statute was sim-'

‘ ply to‘limit prison‘itime for'crimes. covered by‘ ; .

:3: section to six menths, without forbidding it, and

ipp. to put $5,000 up on permissible fines. U.S.‘ v.1 1

770 Kozel, C.A.7 (Ill.) 1990, 908 F.2d 205, certiorari‘

denied 111 S.Ct. 969, 498U.S.1089,112 L.Edzd

1055.
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ition (as defined in section 3(c)(2) of‘the Federal >
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1422), of the Federal home loan bank system; ;

”arm Credit System,as definedin section 5.35(3) 1

company, as definedin Section 103 of the Small :

{15 U.S.C. 662); ’

ing company (as defined in section 3(w)(1) of the

a member bank of the Federal Reserve System;

nder section 25 or section 25(a) of the Federal

foreign bank (as such terms are defined in

1(b) of the International Banking Act of 1978).

e 11, § 1107(a), 98 Stat. 2145, § 215(c); renumbered

l... 99—370, § 2. 100 Stat. 779; renumbered§ 20 and

[X, § 962(c)(1), (2), 103 Stat. 503; Nov. 29, 1990, Pub.L.
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ND STATUTORY NOTES

Section 535(3). of the Farm Credit Act of

mce 1971, referred to in par. (4), is classified to

fied section @716) of Title 12.

ing.

66

CRIMES AND CRIMINAL PROCEDURE

Section 25 of the Federal Reserve Act, re-

ferred to in par. (8),is classified to subchapter I

(section 601 et seq.) of chapter 6 of Title 12,

Banks and Banking.

Section 25(a) of the Federal Reserve Act, ‘

referred to in par. (8), is classified to subchapter,

11 (section 611 et seq.) of chapter 6 of Title 12.

section 1(b) of the International Banking Act

of 1978, referred to in par. (9), is classified to

section 3101 of Title 12.

1990 Amendment

Pars. (7)—(9) Pub.L. 101—647 added pars. (7)

to (9)

1989 Amendment

Pub.L. 101—73 transferred former subsection

(b) of section 215 of this title to this section and,

in this section as so transferred, added section

heading, in provisions preceding par. (1) struck

out former “(b)” designation and. substituted

“this title” for “this section”, in par. ((1) substi-

tuted “an insured depository institution (as de-

fined in section 3(c)(2) of the Federal Deposit.

Insurance Act)" for “a bank with deposits in

sured by the Federal Deposit Insurance Corpo-

ration”, redesignated pars. (3) to (7) as (2) to (6),

respectively, and struck out former par. (2),

reading “an institution with accounts insured'by

the Federal Savings and Loan Insurance Corpo-

ration”, in par. (4), as so redesignated, substitut-

ed “a System institution of the Farm Credit

System, as defined in section 535(3) of the Farm
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Credit Act of 1971” for “a Federal land bank,

Federal intermediate credit bank, bank for coop-

eratives production credit association, and Fed-

eral land bank association", in par. (6), as so

redesignated, substituted “a depository institu-

tion holding company (as defined in section

‘3(w)(l) of the Federal Deposit Insurance Act."

for “a bank holding company as defined in sec-

tion 2 of the Bank Holding Company Act of 1956'

(12 U.S.C. 1841); or”, and struck out par. (8),

reading “a savings and loan holding company as

defined in section 408 of the National Housing

Act (12 U.S.C. 17308 ”.

1986‘ Amendment

Pub.L. 994370 expanded and generally revised

the definition of “financial institution".

Separability of Provisions

If any provision of Pub.L. 101—73 or the appli—

cation thereof to any person or circumstance is

held invalid, the remainder of Pub.L. 101—73 and

the application of the provision to other persons

not similarly situated or to other circumstances

not to be affected thereby, see section 1221 of

Pub.L. 101—73, set out as a note under section

1811 of Title 12, Banks and Banking.

Legislative History

For legislative history and purpose of Pub.L

101—73, see 1989 U.S.Code Cong. and Adm.

News, p. 86. See, also, Pub.L. 101—647, 1990

U.S.Code Cong. and Adm.News, p. 6472.

FEDERAL SENTENCING GUIDELINES

See §§ 231.1, 234.1, 2F1.1.

CHAPTER 2—AIRCRAFT AND MOTOR VEHICLES

§ 31. Definitions

When used in this chapter the term——

  

 

“Aircraft engine”, “air navigation facility”, “appliance”, “civil aircraft”, “foreign air

commerce”, “interstate air commerce”, “landing area", “overseas air commerce”, “pro-

peller”, “spare part” and “special aircraft jurisdiction of the United States” shall have

the meaning ascribed to those terms in the Federal Aviation Act of 1958, as amended.

“Motor vehicle” means every description of carriage or other contrivance propelled or

drawn by mechanical power and used for commercial purposes on the highways in the

transportation of passengers, passengers and property, or property or cargo;

“Destructive substance” means any explosive substance, flammable material, infernal

machine, or other chemical, mechanical, or radioactive device or matter of a combustible,

contaminative, corrosive, or explosive nature;

“Used for commercial purposes” means the carriage of persons or property for any

fare, fee, rate, charge or other consideration, or directly or indirectly in connection with

any business, or other undertaking intended for profit; .

“In flight” means any time from the moment all the external doors of an aircraft are

closed following embarkation until the moment when any such door is opened for

disembarkation. In the case of a forced landing the flight shall be deemed to continue

until competent authorities take over the responsibility for the aircraft and the persons

and property on board; and

“In service” means any time from the beginning of preflight preparation of the

aircraft by ground personnel or by the crew for a specific flight until twenty—four hours
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PUBLIC LAW
98—473 [H.J.Res. 648]; October 12, 1984

CONTINUING
APPROPRIAT

IONS, 1985—COMPR
EHENSIVE

CRIME CONTROL ACT OF 1984

For Legislative History ofAct, see p. 3182

Joint Resolution making continuing appropristlon
s for the fiscal year 1935, and for other

purposes.
_

TITLEI

That the following sums are hereby appropriated,
out of any

money in the Treasury not otherwise appropriated,
and out of

applicable corporate or other revenues, meipts, and funds, for the

several departments,
agencies, corporations, and other organiza-

tional units of the Governm
ent for the fiscal year 1985, and'for other

purposes, namely: ~

»

Sec. 101. (a) Such sums as may be necessary for program,

projects, or activities pro 'ded for in the Agriculture, Ru
ral Develop-

ment and Related Agencies Appropriation
Act, 1985 (RR. 5743), to

the extent and in the manner provided for in the conference report

and joint explanatory statement of the Committee of Conference

(House Report
Numbered 98-1071), filed in the House of Representa-

tives on September 25, 1984, as if such Act had been enacted into

law.

(b) Such sums as may be necessary for programs, projects, or

activities provided for in the District of Columbia Appropriation

Act, 1985 (HR. 5899), to the extent and in the manner provided for

in the conference report and joint explanatory statement of the

Committee ofConference (House
Report Numbered

98-1088), filed in

the Housemmtatives
on September 26, 1984, as if such Act

had been e into law.
" .

(c) Such amounts as may be necessary for programs. projects or

activities provid
ed for in the Degas-une

nt of the Interior and Related

Agencies Appropriations
Act, 1 85, at a rate of operations an

d to the ,

extent and in the manner provided as follows, to be effective as if it

had been enacted into la
w as the regular appropriation Act:

98 STAT. 1837
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appropriat
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CONT. APPROP.—-C
RIME CONTROL ACT

PART N—RACKETEERI
NG IN OBSCENE MA’ITER

Sac. 1020. Section 1961(1) of title 18, United‘States
Code, is Ante. p. 2136.

amended
——

. .
.

.

(1) in clause (A) by inserting after “extortion," the followmg:

“dealing in obscene matter,”; and
_

.

(2) in clause (B) by inserting after “section 1343 (relating to

wire fraud),” the following: ‘sections 1461-1465 (relating to

obscene matter),".

CHAPTER XI—SERIOUS N
ONVIOLENT OFFENSES

PAar B—WARN
ING rm: SUBJECT or A SEARCH -‘

Sec. 1103.. Section 2232 of title 18 of the United States Code is

amended-—

(a) by deleting in the first paragraph ”shall be fined not 'more

than $2,000 or imprisoned not more than one year, or both ' and

inserting in lieu thereof “shall be fined not more than $10,000

or im risoned more than five years, or bath;

(1)) y adding a new aragraph as follows:

“Whoever, having know edge that any person authorized to make

searches and seizures has been authorized or is otherwise likely to

make a search or seizure, in order to prevent the authorized seizing

or securing of any person, goods, wares, merchandise or other

property, gives notice or attempts to give notice of the possible

search or seizure to any person shall be fined not more than $10,000

or imprisoned not more t an five years, or both”.

PART C—PROG
RAM FRAUD AND BRIBERY

Sac. 1104. (a) Chapter 31 of title 18 of the United States Code is

amended by adding a new section 666 as follows:
'

“§ 666. Theft or bribery concerning programs receiving Federal

funds

“(a) Whoever, being an'agent of an organization, or of a State or

local government agency, that receives benefits in excess of $10,000

In any one year period ursuant to a Federal program involving a

grant, a contract, a su idy, a loan, a guarantee, insurance, or

another form of Federal assistance, embezzles, steals, purloins, will-

btains by fraud, or otherwise knowingly without

fullyl misapplies, 0

ant ority converts to his own use or .to the use of another, rop'erty

havin a value of $5,000 or more owned by or under t e care,

trust y, or control of such organization or State or local governmen
t

' ' r not more than ten years and fined

not more than $100,000 or an amount equal to twice that which was

Obtained in violation of this subsection, whichever is greater, or both

so Imprisoned and fined.
~ ‘ - z; . '

“(bl Whoever. being an agent of an organization, or of a State or

local government agency, described in subsection (a), solicits,

demandsraccepts,
or agrees to accept anything'of value from a

arson or organization other than his emp oyer or principal for or

ause of the recipient's conduct in any transaction or matter or a

§enes of transactions or matters involving $5,000 or more concern-

mg the affairs of such organization or State or'local government

agemy, shall be imprisoned for not more than ten years or fined not

98 STAT. 2143
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o twice that which
“(1) the term ‘counterfeited’ means a document that purports

pon in violation Of th
to be genuine but is not, because it has been falsely made or

o imprisoned and tin
manufactured in its entirety;

give to an agent ofz‘a‘n
“(2) the term ‘forged’ means a document that purports to be

tent agency, describedi ‘
genuine but is not because it has been falsely altered, com-

écause of the recipient'
pleted, signed, or endorsed, or contains a false addition thereto

’ series of transactions 0}
or insertion therein, or is a combination of parts of two or more

ring the affairs of such
enuine documents; '

agency, shall be impris.
“(3) the term ‘security’ means—

.

nore than $100,000 or an
“(A) a note, stock certificate, treasury stock certificate,

I or agreed to be given"
bond, treasury bond, debenture, certificate of deposn, inter-

and fined.

est coupon, bill, check, draft, warrant, debit instrument as

defined in section 916(c) of the Electronic Fund Transfer

15 USC 1693n.

   

  

 

  

  

  

  

ization authorized to a

on or a government and,

government, includes ga

or, officer, manager an '

ity, other than a gov ,

' purpose, and includes

l, partnership, joint stock

;, socxety, union, and any;

subdivision of the execu-

ranch of a governments:

establishment, commis- ’7

and bureau; or a corpora- " T

)y, and subject to control ’

xecution of a governmen—

to a political subdivision

lpte!’ 31 Of title 18 of the

after the item relating to 1::

Federal funds".

CORPORATE SECURITIES

Act (15 USC. 1693(0), money order, traveler’s check, letter

of credit, warehouse receipt, negotiable bill of lading, evi-

dence of indebtedness, certificate of interest in or participa-

tion in any profit-sharing agreement collateral-trust

certificate, pre-reorganizat
ion certificate of subscription,

transferable share, investment contract, voting trust certifi-

cate, or certificate of interest in tangible or intangible

PrOPerty;

-

“(Bl an instrument evidencing ownership of goods, wares,

or merchandise;
'

“(C) any other written instrument comm
only known as a

security;

“(D) a certificate of interest in, certificate of participation

in, certificate for, receipt for, or warrant or option or other

right to subscribe to or purchase, any of the foregoing; or

“(E) a blank form of any of the foregoing;

“(4) the term ‘or anization’ means
a legal entity, other than a

government, estab ished or organized for any purpose, and in-

cludes a corporation, company, association, firm, partnership,

joint stock company, foundation, institution, society, union, or

any other association or persons which operates in or the

activities of which affect interstate or foreign commerce; an

”(5) the term ‘State' includes a State of the United States, the

District of Columbia, Puerto Rico, Guam, the Virgin Islands,

and any other territo or possession of the United States”.

(b) The analysis at the 'nning of chapter 25 of title 18 is

 

 
amended by adding after the item relating to section 509 the

following:

"510. Securities of the State and private entities".

he United States Code'is "7
:tions at the end thereof:

entities 7 3-» r i i‘

i counterfeited security of

or of an organization, or

:ed. security of a State or

amzation, with intent to

overnment shall be fined ,

not more than ten years, ‘1'

ParE—RECEIP‘I' or Smouan BANK PROPERTY

Sec. 1106. Subsection (c) of section 2113 oftitle 18 is amended to

read as follows:

(c) Whoever receives, . conceals, stores, barters, sells,for

disposes of, any property or money or other thing of value which has

been taken or stolen from a bank, credit union, or savings and loan

assocnatxon in violation of subsection (b), knowing the same to be

Property which has been stolen shall be subject to the punishment

provided in subsection (b) for the taken".

PART F—BANK BRIBERY

. sells or otherwise trans-

larly suited for making a

int that it be so used shall

0,000 or by imprisonment

Sec. 1107. (a) Section 215 of title 18 is amended to read as follows:

98 STAT. 2145
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12 USC 1422.

LAWS OF 98th CONG.——-2nd SESS.

“(al Whoever, being an officer, director, employee, agent, or atto

ney of any financial institution, bank holding company, or saving

and loan holding company, except as provided by law, directly of

indirectly, asks, demands, exacts, solicits, seeks, accepts, receives or, a

agrees to receive anything of value, for himself or for any other,

person or entity, other than such financial institution, from an '

person or entity for or in connection with any transaction or bus

ness of such financial institution; or c

“(b) Whoever, except as provided by law, directly or indirectly,.

gives, offers, or promises anything of value to any officer, director

employee, agent, or attorney of any financial institution, ban

holding company, or savings and loan holding company, or offers or

promises any such officer, director, employee, agent, or attorney t '

give anything of value to any person or entity, other than such

financial institution, for or in connection with any transaction 0

business of such financial institution, shall be fined not more than-

$5,000 or three times the value of anything offered, asked, given“

received, or agreed to be given or received, whichever is greater, or.

imprisoned not more than five years, or both; but if the value of).

anything offered, asked, given, received, or agreed to be given 0

received does not exceed $100, shall be fined not more than $1,000 or?

imprisoned not more than one year, or both. ‘-

“(c) As used in this section-—

“(1) ‘financial institution' means— -

“(A) any bank the deposits of which are insured by the

Federal Deposit Insurance Corporation;

”(8) any member, as defined in section 2 of the Federal ,

Home Loan Bank Act, as amended, of the Federal Home

Loan Bank System and any Federal Home Loan Bank;

“(0) any institution the accounts of which are insured by

the Federal Savings and Loan Insurance Corporation;

"(D) any credit union the accounts of which are insured

by the Administrator of the National Credit Union Admin- ' -

istration; '

“(13) any Federal land bank, Federal land bank associa-

tion. Federal intermediate credit bank, production credit

association, bank for cooperatives; and

> "(5‘) a small business investment company, as defined'in

12 USC 1841

note,

12 USC 1701

note.

Repeal.

18 USC 216,

section 103 of the Small Business Investment Act of 1958

(15 USC. 662); and x

"(2) ‘bank holding company’ or ‘savings and loan holdin

company' means any person, corporation, partnership, business

trust, association or similar organization which controls a finan-

cial institution in such a manner as to be a bank holding‘

company or a savings and loan holding company under the

Bank Holding Company Act Amendmentsfiof 1956 (12 USC.

1841) or the Savings and Loan Holding Company Amendments

of 1967 (12 U.S.C. l730a). . - .

”(d) This section shall. not apply to the payment by a financial

institution of the usual salary or director’s fee paid to an officer,

director, employee, agent, or attorney thereof, or to a reasonable fee

paid by such financial institution to such officer, director, employee,

agent, or attorney for services rendered to such financial institu-

tion.".

(b) Section 216 of title 18 is repealed, and the section analysis of

chapter 11 for section 216 be amended to read:

“216. Repealed".

98 STAT. 2146
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CONFIDENTIALITY NOTE

This facsimile is intended only {or the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended
recipient, or an employee or agent responsible for delivering the message to the intended recipient, is
prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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-- DRAFT 3/1/95 --

MEMORANDUM

TO: Alex Azar

FROM: Rajeev Duggal

DATE: March 1, 1995

RE: Research Regarding 18 U.S.C. § 1001

MM

You have requested preliminary research regarding the issue of whether or not an

official of the Executive Branch who has made false statements and has concealed

information in a Congressional oversight hearing is prosecutable under 18 U.S.C. § 1001.

What follows are the preliminary results of that research. As you will see, substantial

additional research will be required before charging decisions are made.

Discussion

Section 1001, the false statements statute, states:

Whoever, in any matter within the jurisdiction of any department or "agency

of the United States knowingly and willfully falsifies, conceals or covers

up by any trick, scheme, or device a material fact, or makes any false,

fictitious or fraudulent statements or representations, or makes or uses any

false writing or document knowing the same to contain any false, fictitious

or fraudulent statement or entry, shall be fined not more than $10,000 or

imprisoned not more than five years, or both.

18 U.S.C. § 1001. There are three distinct offenses that fall within Section 1001:

l) concealing a material fact; 2) making a false statement; and 3) making or using a false

writing or document. See id; Edward J. Devitt gt al_., Federal Jury Practice and Instructions,

Criminal § 37.00, at 411 (4th ed. 1990); Jennifer L. Kraft & David A. Sadoff, Ninth Survey

of White Collar Crime, False Statements, 31 Am. Crim. L. Rev. 539, 540 (1994).

In order to convict a defendant under Section 1001 for making a false statement or

writing or concealing a material fact, it must be proven that 1) the defendant knowingly and

willfully; 2) made a false statement or writing or by trick, scheme, or device concealed a fact;

3) that was material; 4) in any matter within the jurisdiction of a department of the United

States. United States V. Swaim, 757 F.2d 1530, 1533 (5th Cir), (_:e_rt. denied 474 US. 825
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(1985) (concealing fact case); Freidus v. United States, 223 F.2d 598, 601 (DC. Cir. 1955)

(false statement case); United States v. Weinberger, Crim. A. No. 92-235, 1992 WL 294877,

at *4 (D.D.C. Sept. 29, 1992) (false statement case); United States v. Dale, 782 F. Supp. 615,

626 (D.D.C. 1991) (concealing fact case).

a. Knowing and willful False Stagment

In a false statement or writing case, it must be shown that the defendant "had the

specific intent to make a false or fraudulent statement. " United States v. Lange, 528 F.2d

1280, 1288 (5th Cir. 1976). This is established if the statement or writing is "untrue when

made, and known at the time to be untrue by the person making it." Ug'ted States v. Milton,

8 F.3d 39, 46 (DC. Cir. 1993) (quoting jury instruction). The jury makes this determination

of falsity by "considering the [statement] in context and taking into account the setting in

which it appeared and the purpose for which it was used." E, at 45. The jury must

"determine how the defendant construed the question or answer and . . . decide, in that light,

whether the defendant knowingly gave a false answer." Id, at 46.

b. Knowing and Willful Concealment of Fact

In a concealment case, it must be shown that the defendant 1) had a duty to disclose ‘

the fact and 2) used a "trick, scheme, or device" in concealing the fact.1

"It [is] incumbent on the Government to prove that the defendant had a duty to

disclose the material facts at the time he was alleged to have concealed them." United States

v. Irwin 654 F.2d 671, 678 (10th Cir. 1981); United States v. Mattox 689 F.2d 531, 533 (5th

Cir. 1982) ("Silence may be falsity when it misleads, particularly if there is a duty to speak").

Under 2 U.S.C. § 192, it is clear that a summoned witness has a duty to disclose facts

inquired of in a Congressional hearing.

  

In the absence of a Congressional summons, it may nevertheless be possible to

establish that a duty to disclose exists as to an Executive Branch official testifying in a

Congressional oversight hearing by virtue of the official's requirement to report to Congress.

For example, the Thrift Depositor Oversight Protection Board, which includes the CEO of the

RTC, is required to appear before the House and Senate Banking Committees. 12 U.S.C. §

1441a(k)(6)(A) (requiring semiannual appearance). As such, it may be possible that such a

requirement to appear implies a duty to disclose. Additional research is required as to this

issue.

 

1 One who makes a knowing failure to disclose a material fact is as culpable as one

who makes a false statement. Sic United States 2. McCarthy, 422 F.2d 160, 162 (2d Cir.

1970) ("Leaving a blank is equivalent to an answer of 'none' or a statement that there are no

facts required to be reported")

- 2 -
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In order to satisfy the "trick, scheme, or device" requirement, it must be shown that

there was an "affirmative act" by which means a material fact was concealed. Um‘ted States

v. London 550 F.2d 206, 212-13 (5th Cir. 1977). "The mere omission of failing truthfully to

disclose a material fact, which is simply the negative aspect of the affirmative act of falsely

stating the same material fact, does not make out an offense under the conceal or cover up

clause of section 1001." LL at 213-14. "Rather the latter clause of section 1001 requires the

government to prove something more [--] that the material fact was affirmatively concealed

by ruse or artifice, by scheme or device. " I_d_. at 214.

 

However, "a person's deliberate failure to disclose to the government material facts, in

the face of a duty to disclose such facts, constitutes an 'affirmative act' within the

contemplation of the statute." United States 2, Dale, 782 F. Supp. 615, 626 (D.D.C. 1991)

(Penn, J., citing no authority). Thus, this situation is distinguishable from "passive failure to

disclose" or "mere silence in the face of an unasked question." I_d_. "The case law is clear that

the deliberate failure to disclose material facts in the face of a specific duty to disclose such

information constitutes a violation of the concealment provision of section 1001." I_d.

c. Applicability of Brontson: Whether or Not Nonresponsive Answers

Can Constitute Concealment of Material Facts Qnder Section 1001

The issue here relates to the difference between questioning in a congressional setting

versus an adversarial trial setting. In Brontson, a perjury case, the Court held that the perjury

statute was to be strictly construed such that if a witness l) speaks the literal truth or 2) is

nonresponsive to a question and thereby succeeds in concealing certain facts, the witness is

not culpable for perjury. Brontson v. Qnited States, 409 US. 352, 360 (1973). "The burden

is on the questioner to pin the witness down to the specific object to the questioner‘s inquiry."

I_d. "Unresponsive answers are to be remedied through the 'questionefs acuity' and not by a

federal perjury prosecution." I_d, at 362.

The Court reasoned that "[i]t is the responsibility of the lawyer to probe; testimonial

interrogation, and cross-examination in particular, is a probing, prying, pressing form of

inquiry. If a witness evades, it is the lawyer's responsibility to recognizethe evasion and

bring the witness back to the mark, to flush out the whole truth with the tools of adversary

examination." I_d_. at 358-59. That is so because "[i]t should come as no surprise that a

participant in a bankruptcy proceeding may have something to conceal and consciously tries

to do so; or that a debtor may be embarrassed at his plight and yield information reluctantly."

Id. at 358.

This Brontson line of thought -- that the questioner has a high burden that inures to

the benefit of the witness -- has been extended by some courts to section'1001 cases. The

issue is whether or not this extension is proper or whether Brontson should be limited to

perjury or false statements cases occurring in an adversarial trial context or whether it should

- 3 -
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be extended to all cases falling within those statutes, including concealment cases.2

If Brontson applies not only to the false statements prong of section 1001 but also to

the concealment aspect, little would be left of concealment as a separate and distinct offense

under section 1001. Substantial additional research must be conducted on this issue.

d. Materiality

The materiality determination is a matter of law to be determined by the courts.

United States v. Hansed, 772 F.2d 940, 950 (DC. Cir. 1985) (Scalia, J.) (concealment case).3

The test for materiality is Whether the statement "has a natural tendency to influence or was

capable of influencing, the decision of the tribunal in making a particular determination." 1d

at 948. Proof of actual reliance on the statement is not necessary. I_d. As such, "a lie

influencing the possibility that an investigation might commence" stands in the same posture

under section 1001 as "a lie distorting an investigation already in progress." I_d,

From the language of the statute, it is clear that the "materiality" element is not

repeated in the second and third prongs. However, it is clear that the courts have read the

materiality element in to each clause. _S_eg United States v. Notarantonio, 758 F.2d 777, 785

(1st Cir. 1985).“

 

3 The DC. Circuit accepted the Brontson defense that a literally true response is non-

prosecutable in a false statements case. United States v. Milton 8 F.3d 39, 45 (DC. Cir.

1993). .

 

3 Some Circuits hold that materiality is an issue for the jury.

‘ In Swaim, the court couched its language in terms of concealment as well as false

statements:

The charge of materiality requires only that the fraud in question have a

natural tendency to influence, or be capable of affecting or influencing, a

government function. The alleged concealment or misrepresentation need

not have influenced the actions of the government agency, and the

government agents need not have been actually deceived.

The Government does not have to show actual reliance on false

statements or documentation. A statement is material even if it is ignored

or never read by the agency receiving the misstatement. The concealment

must simply have the capacity to impair or pervert the functioning of a

government agency. ‘

United Statgs v. Swaim, 757 F.2d 1530, 1533 (5th Cir. 1985).

. 4 -
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e. Statements to Congress

The false statement, false writing, or concealed fact must relate to a matter within the

jurisdiction of a department of the United States. Although "Congress" does not come

squarely within the definition of an "agency" or "department," the Supreme Court has held

that the term "department" was meant to describe the executive, legislative, and judicial

branches of government. United States v. Bramblett, 348 US. 503, 509 (1955). As such a

congressional committee is a department for section 1001 purposes. Qm'tgd States v.

Poindexter, 951 F.2d 369, 387 (DC. Cir. 1991) (section 1001 applied to false statements

made by Poindexter to members of House Intelligence Committee); United States v. Hansen,

772 F.2d 940, 943-44 (DC. Cir. 1985) (forms submitted by congressman to House Committee

as required by Ethics in Government Act involve "matter within the jurisdiction of a

department") In addition, section 1001 is applicable to “statements that were not under oath

and were not stenographically transcribed." Poindexter 951 F.2d at 387-88 (section 1001

applies to private discussions between Poindexter and Congressmen; problems of proof in

such situations (one person's word against another) are issues for sufficiency of evidence not

substantive law).
‘

  

In Hubbard, the Supreme Court is currently being asked to limit the reach of section

1001 solely to executive agencies. The outcome of Hubbard would significantly limit the

applicability of section 1001 in the context of unsworn Executive testimony before

Congressional oversight committees.

Conclusion

If you have any questions, please let me know.

.5-
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Supplement to Memorandum

I. Duty to Disclose Cases

W11, 654 F.2d 671 (10th Cir. 1981)

Defendant enters into contract with City Council to provide assistance in obtaining federal

and state funds to finance a project. He was to receive compensation based on amount of

grant received. He was then informed that this was illegal, but proceeded to enter into a

second contract of the same nature. Defendant submitted grant application to Economic

Development Administration (EDA) that was approved. Defendant was then appointed to

City Council and was in charge of disbursing funds from EDA grant and approved City

Council bills paid by EDA grant. Defendant approved bills that were allegedly performed by

the defendant. In statement to EDA , defendant either left blank or claimed that he had

received "0" compensation, when in fact he had been paid. Court holds that "the jury is able

to find beyond a reasonable doubt that a false statement was made on the grant application

concerning the amount of compensation paid by city council to defendant for expediting the

application and that defendant knowingly and willfully made the false statement. In respect

to the duty to disclose, the Court believes it was incumbent on the Government to prove that

defendant had a duty to disclose the material facts at the time he was alleged to have

concealed them. The Government in this case failed to show a legal duty to disclose

subcontractors bills to City Council the payments made by subcontractor to defendant.

W,772 F.2d 940 (DC. Cir. 1985)

The defendant, a former congressman, was convicted for false statements to a federal agency,

here under the Ethics in Government Act (EIGA). Defendant failed to disclose bank loans to

his wife, commodities profits, and other personal loans. EIGA requires members of Congress

to file annual financial disclosure reports. Defendant challenged the conviction on materiality,

jurisdiction, and whether § 1001 has application to EIGA violations. Court says that the

statute is one of general applicability..."it's sweeping language clearly embraces the omissions

on defendants EIGA forms." Court ruled that House Committee's are federal departments for

purposes of § 1001. The subject of forms is also a matter within the jurisdiction of the

department since the Supreme Court has held that the phrase should not be given narrow or

technical meaning. Affinned.

WM,870 F.2d 1047 (6th Cir. 1989)

Defendant was convicted on two counts of aiding and abetting individuals to make false

statements to the Immigration and Naturalization Service (INS). Defendant assisted

individuals in arranging fixed marriages in order to remain in the U.S., therefore misleading

the INS. Defendant has charged as error the trial court's failure to instruct the jury as to the
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government's burden to prove that he or his clients had a duty to disclose the purposes of

their marriages. Court holds that the defendant was correct in asserting that to support a

concealment case there must be a duty to disclose. However, the defendant's assertion is

misplaced because the issue of duty and proof thereof is not a question of fact to be decided

by a jury. It is a question of law properly considered and determined by the court. United

Wigs, 706 F.2d 1092 (11th Cir. 1983) Consequently, there was no

requirement imposed upon the trial court to instruct the jury as to the issue of dutyas an

element of the concealment offense. Affirmed.

II. Bronston Issue Cases

WW,8 F.3d 39 (DC. Cir. 1993)

Defendant was convicted of making materially false statements under § 1001. Defendant was

employed as a staff attomey for the Equal Employment Opportunity Commission (EEOC). In

settlement of a case, defendant was to deposit a $1,000,000 check into an EEOC account to

be distributed to job applicants who had been discriminated against. Instead he deposited it

into separate account, had claimants submit false claims, gave them money from separate

account, and then collected it in cash from false claimants. Defendant stated that statements

of claims were literally true. Court states that the defense of literal truth applies to § 1001

prosecutions, but defendant proposed no jury instructions to this effect, raised no objections

on instructions given, and did not argue this defense to the court or jury. (However, court

rules that defendant preserved objection to literal truth argument in motion of acquittal.)

Affirmed.

MW,811 F. Supp. 697 (D.D.C. 1992)

Defendant, a senior officer at the CIA, was indicted on seven counts relating to the Iran-

Contra affair, six of these as a result of his testimony to a Congressional committees. The

basis for the perjury and false statement charges is that defendant lied about when he first

learned that the U.S. was shipping arms to Iran. Defendant challenges multiplicity of counts.

The Court states that the test for multiplicity is that "each count must set forth a separate lie

or false statement, and in the cases where the facts present a close question of whether

separate lies exist it is relevant to inquire into the degree in which the second statement

impaired the body before which it was made." The Court then addresses separate counts out

of appearances before separate committees being multiplicitous. Court states that defendants

testimony before different committees on different dates cannot, under any interpretation,

constitute the same offense for multiplicity purposes. (Even if they were the exact same lies.)

Court holds the same answers to essentially identical questions are multiplicitous. Here the

defendant was responding to the same line of questioning by the same person on behalf of the

same body on each occasion, and the repetition of the alleged lie did not further impair the

operations of the committee. The defendant then moves to dismiss the counts on the grounds

that they are literally true. The court holds that the indictment is sufiicient if it contains the

elements of the offense charged and fairly informs a defendant of the charge against him.

The indictment in this case meets this standard, falsity is an element of both § 1001 and §

1621. The possibility that a question or answer may have a number of interpretations does
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not invalidate the indictment/conviction. Statements where there is one or more arguable

constructions, that question is left for the jury. Court reduces charges from seven to five, all

other motions denied.

MW,951 F.2d 369 (DC. Cir. 1991)

Defendant was convicted on several charges, including making false statements to Congress.

Defendant falsely stated to members of the House Intelligence Committee that he had not

learned until January 1986 that missiles had been shipped in November 1985 and that he had

not learned until November 1986 that anyone in the US. Government might have had prior

knowledge of that shipment. Defendant asserts that § 1001 does not apply to a false but

unswom and untranscribed oral statement made by an official in the Executive branch to

members of Congress acting in their "legislative capacity." Court has held that a

congressional committee is a department for the purposes of § 1001. Wu

11mg) Defendant attempts to distinguish Hansen, saying that it involved Congress'

housekeeping function, not its true legislative function. Defendant also points out that Courts'

have recognized a "judicial function" exception, making § 1001 inapplicable to conduct

occurring before a court acting in its judicial capacity, and that this rationale equally supports

an exception for the "legislative function." The Court does not accept this, "we doubt that

traditional trial tactics rationale shields from criminal responsibility a defendant who

knowingly makes a material false statement of fact in a judicial proceeding. " (Remanded due

to Independent Counsel's inability to carry burden of showing that defendant's compelled

testimony was not used against him at trial.)

MW,775 F.2d 1387 (9th Cir. 1985)

Defendant was convicted under § 1001 with submitting fictitious letters of recommendation to

the District Court for consideration when it sentenced him on an unrelated conviction. This

circuit had previously recognized that application of § 1001 should be limited to matters

arising in judicial proceedings that can be characterized as 'administrative' or 'housekeeping'

functions of the court. The Court concludes that the defendant's sentencing hearing

constituted a judicial proceeding for purposes of § 1001, and that the district judge's

sentencing determination constituted an adjudicative function. The judge's role in sentencing

is not a housekeeping or administrative duty, but is an extension of the defendant's trial itself.

Therefore, misrepresentations made during a sentencing hearing would not be covered under §

1001. Reversed.

Wm,604 F.2d 386 (5th Cir. 1979)

In a proceeding in front of a magistrate to determine defendant's bail for another conviction

the defendant made false, unswom statements as to his identity and past criminal record. The

Court addresses the question of whether a false statement made in a judicial proceeding is a

proper basis for a prosecution under § 1001. Court holds that conviction must be reversed

because § 1001 does not apply to the introduction of false documents as evidence in a

criminal proceeding.

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 159

8'1 010 H"- OIO 2088 919 2028 L0:60 96/11/01



 

W,981 F.2d 1171 (10th Cir. 1992)

Defendant convicted of making a false statement to the Department of Labor Workers

Compensation Office. In order to receive benefits for his disability, defendant had to

complete a federal form annually. Questions from form that are at issue regard if he was

employed, number of hours employed, and rate of pay. In the years of 1988-1990 defendant

claimed that he was not employed, only had a hobby, that he worked on it 4-6 hours per

week. Defendant also left some questions blank. His "hobby" yielded $5,000 in 1988,

$16,000 in 1989, and $34,000 in 1990. Defendant cites anstm, saying an unresponsive

answer cannot be the basis for a perjury prosecution. Court rules that Brown does not

apply here because it was decided under a federal perjury statute, not a § 1001 prosecution.

Affirmed.

WM,729 F.2d 914 (2nd Cir. 1984)

Defendant convicted for making false statements to Department of Housing and Urban

Development(HUD). Defendant made false statements in application, and two contracts with

the Government in order to receive subsidies fiom HUD. Defendant said he would perform

work on property that would cost $88,000, well knowing it would not cost this amount.

Defendant also made claims in contract that work had already been performed, when in fact it

had not, and then signed contract certifying that data contained was true,correct, and

complete. Court found no merit in defendant's claim that contract was literally true and

further stated that "while a defendant may not be convicted under § 1001 on the basis of a

statement that is, although misleading, literally true, the factual premise for application of this

principle here is absen ." Affirmed.

11W,895 F.2d 867 (2nd Cir. 1990)

Defendant was an export licensing officer for the Department of Commerce, convicted for

taking bribes in exchange for export licenses. Defendant told applicant that he wanted 5% for

the license. Defendant then told another Commerce officer that the applicant offered him a

bribe first. Defendant also convicted for making a false statement to a government official

when he reported that applicant had offered him a bribe. Defendant argues that statement was

literally true. Judge charged jury that it could convict defendant either by finding that he

made false statements or that he falsified, concealed his unlawful acts by accusing applicant

of offering bribe. Defendant argues that literally true statements cannot be the basis of a §

1001 conviction. Court rules "even if defendant's statement were construed to be literally

true , the jury still could have found that he misrepresented and concealed what had

occurred. " Affirmed.
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MEMQRANDHM

TO: Alex Azar

FROM: Monica Molloy

DATE: March 28, 1995

RE: More research regarding 18 U. S. C. § 1001

I. 18 U.S.C. 1001, the false statement statute states:

Whoever, in any matter within the jurisdiction of any department or agency of

the United States knowingly and willfiilly falsifies, conceals or covers up by

any trick, scheme, or device, a material fact, or makes any false, fictitious or

fraudulent statements or representations, or makes or uses any false writing or

document knowing the same to contain any false, fictitious, or fraudulent

statement or entry, shall be fined not more than $10,000 or imprisoned not

more than five years, or both.

Here is a simple outline of the offenses contained within § 1001, as well as the elements

necessary to convict a person under the statute.

A. Concealing a material fact

1. Defendant knowingly concealed a fact by trick, scheme, or device.

2. Defendant acted willfully

3. The fact concealed was material.

4. Subject matter was within the jurisdiction of a department or agency of the

United States.

5. Defendant had a legal duty to disclose the facts he concealed.

B. Making a false, fictitious, or fraudulent statement

1. Defendant knowingly made a false, fictitious, or fraudulent statement.

2. Defendant acted willfully

3. Statement was made within the jurisdiction of a department or agency of the

United States.

4. The statement was material.
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C. Making or Using any false writing or document

1. Defendant knowingly made or used a false writing or document containing a

false, fictitious, or fraudulent statement.

2. Defendant acted willfully.

3. The writing or document was material.

4. Subject matter was within the jurisdiction of a department or agency of the

United States.

II. Discussion

As you can see, there are three separate offenses contained in Section 1001. The first

violation is to knowingly and willfiilly conceal a material fact; second,the prohibition of

making any false or fraudulent statements; and lastly the statute prohibits the making or use

of any false writing or document. The three offenses have four elements in common, with

the offense of concealing a material fact having one additional element, a legal duty to

disclose. Following is a brief synopsis of the case law on each element, followed by a

discussion of two defenses that have been claimed § 1001 cases.

The elements that must be proven in order to convict a defendant under 18 U. S. C. 1001 for

concealment are: 1) knowingly and willfully; 2) concealing and covering up by trick,

scheme, or device; 3) a material fact; 4) in any matter within any jurisdiction of a

department or agency with in the United States.W,757 F.2d 1530,

1533 (5th Cir.), gm. dfiniid, 474 US. 825 (1985).

The intent of the defendant must be shown to be knowingly and willfully in a concealment of

a fact or false statement case. Lang: states that " a violation of § 1001 requires proof that the

defendant had the specific intent to make a false or fraudulent statement."mm

Lange, 528 F. 2d 1280, 1288 (5th Cir. 1976) "In order to establish fraudulent intent on the

part of a person, it must be established that such person knowingly and intentionally

attempted to deceive another."W,613 F.2d 988, 1000 (D.C.Cir. 1979)

The element of materiality in a false representation case must pass the following test :

whether the statement "has a natural tendency to influence, or was capable of influencing, the

decision of the tribunal in making a particular determination."Wm772

F.2d 940, 950 (DC. Cir. 1985) Proof of actual reliance on the statement is not required; the

Government need only make a reasonable showing of its potential effects.Wu

Diggs,6l3 F.2d 988, 998 (DC. Cir 1979) ( It is clear in the D. C. Circuit that the materiality

element is a question to be determined by the court. However in both the 9th and 10th

Circuits materiality is a question for the jury and must be proved beyond a reasonable doubt.)

Edward J. Devitt er a1,WWWSection 37-00. at 413

(4th ed 1990).

The element of jurisdiction of a department or agency of the United States is undoubtedly a
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question for the court. The scope of a department or agency was meant to describe the

executive, legislative, and judicial branches of Government.MW,348

US. 503, 509 (1955). The court held that the House Office and Finance disbursing office was

a "department or agency" of the United States within the meaning of 18 U.S.C. § 1001. I51,

As evidenced by the case law, the courts have given the jurisdiction phrase of the statute a

very broad scope and I have yet to see a case where the offense was dismissed due to lack of

jurisdiction. In the situation at hand I do not believe there will be any difficulty in

establishing this element.

A ”duty to disclose" is only required in a concealment of a material fact offense. "In

prosecuting a § 1001 concealment violation it is incumbent on the government to prove that

the defendant had a legal duty to disclose the material facts at the time he was alleged to

have concealed them. " UnitedeateslAnzalone, 766 F. 2d 676, 683 (Ist Cir. 1985)

However, "..thereIS no requirement imposed upon the trial court to instruct theJury as to the

issue of duty as an element of the concealment offense." HnitoiSjateuZalman, 870 F.2d

1047, 1055 (10th Cir. 1989) Wu,796 F.2d 244, 245 (8th Cir, 1986)

(Court held that since defendant had no legal duty to disclose he could not be convicted under

§ 1001)MW,654 F.2d 671,678 (10th Cir. 1981) (Government failed to

prove defendant had a legal duty to disclose facts to the Economic Development Agency.)

In Hanson, a DC. Circuit case, duty to disclose is briefly addressed. Defendant was charged

with failure to disclose financial reports under the Ethics in Government Act, where there was

obviously a legal duty. The indictments were upheld under § 1001.

III. Defenses

Two defenses that have been raised in false statement cases are the "exculpatory no" doctrine

and the good faith defense. The "exculpatory no" doctrine is when a person under criminal

investigation makes a simple denial of criminal liability to an investigator cannot then be

prosecuted for making a false statement because this would violate their 5th Amendment

rightsW11,844 F.2d 179,182 (9th Cir. 1988) However affirmative

measures designed to mislead and thwart a govemment are not protected by the doctrine

Edward J DevittWWW,§ 37.00 at 414 (4th ed

1990). Defendant Oliver North attempted to claim the "exculpatory no" doctrine as an excuse

for not responding to the allegations against him. The Court responded“ This circuit has not

adopted the doctrine, but in any event it is not applicable here....Just as private persons

cannot claim the "exculpatory no" doctrine in a claim against the govemment, government

officials cannot claim its protection in seeking to maintain their positions. " Mammal

Noah, 788 F. Supp. 364, 369 (D.D.C. 1988) Because the doctrine has not been adopted by

the D.C. Circuit and the rulingin the North case, it is highly unlikely that this defense would

be successful.

The good faith defense was raisedin defense of mail fraud and false statement allegations.

The Court stated that "good faith constitutes a complete defense to a charge with the defense

of which fraudulent intent is an essential element”..What I have said respecting good faith as

a defensein a mail fraud charge15 also applicable to false official statement charges." Hailed
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SIMS, 613 F.2d 988,1000 (DC. Cir. 1979)

IV. The 319115th issue

The issue of whether nonresponsive answers or literally true answers constitute concealment

of a material fact has not been decided by the Supreme Court. However, this issue has been

decided under the federal perjury statute. In Emmi], the defendant was charged with

perjury under 18 U.S.C. § 1621 and the court held that the general federal perjury statute does

not reach a witnesses' literally true,or unresponsive answer, even if the witness intends to

mislead the questioner by the answer, be it phrased in the negative or the affirmative, is

arguably false by implication.W.409 115- 352 (1973)-

Brgnston places the burden of getting the correct answer on the questioner. "It is the

responsibility of the lawyer to probe; testimonial interrogation, and cross examination in

particular is a probing, prying, pressing form of inquiry. If a witness evades, it is the lawyer's

responsibility to recognize the evasion and to bring the witness back to the mark, to flush out

the whole truth with the tools of adversary examination." 1d, at 358-359.

Milton. a 1993 DC. circuit case applies the defense of literal truth to § 1001 prosecutions,

but fails to distinguish whether this rule applies to both judicial trials and administrative

hearings.W8 F.3d 39, 45 (D.C Cir. 1993) However a number of courts

have actually held that thereIS a judicial fimction exception to § 1001.11nited_S_tates_y

11911151911191, 951 F.2d 369, 386 (DC. Cir. 1991) Wm,775 F.2d 1387,1388-

1392 (9th Cir 1985) (Section 1001 does not cover submission of fictitious letter of

recommendation to sentencing court);11W,604 F.2d 386, 392-393, (5th

Cir. 1979) (Answering magistrate falsely regarding aliases and arrest record at bail hearing

not covered by § 1001).

W,a DC. District Court case, charges the defendant with offenses

under both 18 U.S.C. § 1001, the concealment statute, and 18 U.S.C. § 1621, the federal

perjury statute.W,811 F. Supp. 697. The defendant requested a

motion to dismiss the perjury charges as well as the false statement charges based on the

Bronsmn decision that literally true answers cannot be prosecuted under the statute. 1d, at

712. The Court declines to dismiss the Counts on this basis, stating that the defendant

"stretched the language" and "may not insulate himself from prosecution by reinterpreting his

statements in order to give them a meaning which is literally true." Id, at 712. The court

denied the motion in this case, and did not distinguish between § 1001 and § 1621, it only

addresses them by saying "the federal perjury statutes." 151. This could be interpreted as

either including both sections or only § 1621.

The second circuit has had two cases that have directly addressed this issue of convicting a

defendant under § 1001 when statements have been unresponsive, but literally true. Um'ted

W, where defendant was convicted of making false statements within the

jurisdiction of the Department of Urban Housing and Development, states that " a defendant

may not be convicted under § 1001 on the basis of a statement that is, although misleading,

literally true." WM,729 F.2d 914, 921 (2nd Cir. 1984) However, the
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court ruled, in this case, that the factual premise for application of this principle was absent,

therefore upholding the conviction under § 1001. Id. The second case,W1

Stephensgn, involves making false statements to government agents. Ilnitedjtatgu

Stephenson, 895 F.2d 867 (2nd Cir. 1990) The defendant argued that literally true statements

cannot be the basis of a section 1001 conviction, but the jury found that his statements were

plainly false. Id. The court said that "even if Stephenson's statement were construed to be

literally true, the jury still could have found that he misrepresented and concealed what had

occurred." Id. at 874. In Mandanici, it is clear that the Court feels that Brgnsmn is applicable

to § 1001 convictions, on the other hand it is also clear from the two cases that there must be

a factual premise and that the decision is in the hands of the jury.

The tenth circuit, under the case ofWhowever disagrees with the

second circuit view that Bronstdn applies to § 1001 cases. 11W,981 F.2d

1171, (10th Cir. 1992). Defendant was convicted of making false statements to the

Department of Labor's Office of Worker's Compensation. Id. at 1173. The defendant

attempted to assert aWdefense, stating that an unresponsive answer, if true cannot be

the basis of a perjury prosecution even though it may be likely to mislead. m. The court holds

that anston does not apply, because it "was decided under the federal perjury statute, 18

U.S.C. § 1621, which implicates significantly different policy concerns than does a

prosecution under 18 U.S.C. § 1001." Id. at 1175. The court then goes on to explain that the

holding inmstates how it is the interrogator's job to pin down the witness with

skillfully asked questions. "But no such question and answer interplay exists in an 18 U.S.C.

§ 1001 false statement action. When seeking information outside the adversarial context of

trial, the govemment needs and expects those who answer its inquiries to answer truthfully

and precisely. In such cases, the respondent is not readily available for cross-examination, as

in a perjury trial." Id. at 1175. This is the reasoning that we would like to have in the DC.

Circuit, the type that plainly states that Brgnstqn is not applicable to § 1001 cases.

V. Legislative History

18 U.S.C. § 1001 is derived from the original 1909 Criminal Code version of the false claims

statute. Since then it has been amended several times, with the most significant revision in

1934. The House report contains a letter from the Attorney General to the chairman of the

committee which sets out the purpose and the need for the legislation. "The bill proposes to

amend the Criminal Code so as to prohibit injury to and depredations against Government

property wherever situated... there are no Federal statutes under which prosecutions may be

had for Willfill injury to property of the United States." H.R. Rep. No. 1463, 73d Cong, 2d

Sess. 1 (1934), Sen. Rep. No. 1202, 73d Cong, 2d Sess. 2 (1934)
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MEMQRANDHM

TO: Alex Azar

FROM: Monica Molloy

DATE: May 17, 1995

RE: Research on 18 U.S.C. §162, Perjury generally, and 18 U.S.C. §1623, False

declarations before grand jury or court.

The Modern Federal Jury Instructions define perjury as "the willful giving of false

testimony, before a competent tribunal while under oath, knowing the testimony is false as to

a material matter." This instruction is applicable to both §1621 and §1623 prosecutions

because the substantive elements in these perjury statutes are the same. Sand, Siffert,

Loughlin, & Reiss, WWW,Vol. 1A, Ch. 48 at .48-6 (1995).

Although this definition of perjury applies to both §1621 and §1623, there are several

differences between the two statutes, therefore they will be addressed separately in this memo.

I. 18 U.S.C. §1621 Perjury generally

Whoever:

(1) having taken an oath before a competent tribunal, officer, or person, in any case in

which a law of the United States authorizes an oath to be administered, that he will testify,

declare, depose, or certify truly, or that any written testimony, declaration, deposition, or

certificate by him subscribed, is true, willfully and contrary to such oath states or subscribes

any material matter which he does not believe to be true; or

(2) in any declaration, certificate, verification , or statement under penalty of perjury

as permitted under section 1746 of Title 28, United States Code, willfully subscribes as true

any material matter which he does not believe to be true;

is guilty of perjury and shall, except as otherwise expressly provided by law, be fined not

more than $2,000 or imprisoned not more than five years, or both. This section is applicable

whether the statement or subscription is made within or without the United States.

A. Essential Elements

The following essential elements of a perjury conviction under §1621 must be proved beyond

a reasonable doubt:

I) the defendant testified under oath in a proceeding for which a law of the United

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 166

in 310 Hr" 010 2088 7719 ZOE-'8 £1160 SS/II/OT



L10.

  

States authorizes the administration of an oath;

2) the oath was administered by a qualified person;

3) the defendant knowingly made the false material statements detailed'1n the

indictment; and

4) the defendant acted willfully and contrary to the oath that was given.

Two of these four elements are for the jury to decide, whether the defendant knowingly gave

false testimony and whether the defendant did so willfi111y. The trial judge decides the under

oath element, whether it was properly administered, whether the person administering it was

competent, and1n a majority of the circuits, materiality. Edward J. Devitt at 31.,mm

W,Section 43.00 at 43.03 (4th ed 1990) The elements of the

crime of perjury under §1621 are set out inWas. Dan oath authorized

by law of the United States, 2) taken before a competent tribunal, officer or person, and 3) a

false statement willfully made as to facts material to the hearing. Unitedjjatesaaflehrow,

346 US. 374 (1953).

"The general test for determining whether a false statement is material is if it has a natural

tendency to influence, or is capable of influencing, the decision of the fact finder. "

W,813 F.2d 1320,1325 (4th Cir. 1987) (This1s the same test we saw

for 18 U.S.C. §1001cases underW) The D.C. Circuit has adopted the

majority decision that materialityrs a question of law to be determined by the trial judge

W717 F2d 1444 1448 (D-0 Cir- 1933) We:Is

the Supreme Court case that supports the rule that "the materiality of whatrs falsely sworn,

when an element of a crime of perjury, is one for the court", however it is noted that thisis

only dictum.W,279 U.S. 263 (1929) Federaljury instructions as to

materiality state that the "materiality of the matter involved1n the alleged false testimony.

that is a question of law for me to decide. It is not a question of fact for you, the jury, to

determine." Sand, Siffertdmughlin, & Reiss, WED;Vol. 1A,

Ch. 48 at 48-10, 49 (1995).

B. "Two Witness Rule"

Under § 1621 there is a requirement of corroboration rule , also known as the "Two witness

rule" This is a judge made rule of ancient origin that prevents a defendant from being

convicted based solely on the uncorroborated testimony of only one witness. Edward J. Devitt

it 31.,Wad,Section 43.00 at 43.07 (4th ed 1990).

Federaljury instructions explain the two witness rule as requiring that "the falsity of the

defendant's two statements must be established either by the testimony of two witnesses

whose testimony you, the jury, believe to be true, or by the testimony of one such witness

which1s corroborated or confirmed by other independent evidence".to substantiate the

testimony of one witness." Sand, Siffert, Loughlin, & Reiss, mm!

Instmgfigns, Vol. 1A, Ch. 48 at 48-26 (1995). The Supreme Court has also held that "it is

the duty of the trial judge, when properly requested, to instruct the jury on this aspect of its

function, in order that it may reach a verdictin the exercise of an informed judgment."

W,323 vs 606 (1945)-
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C. Literal Truth Defense

The literal truth defense is a defense available under both perjury statutes. It is a defense to a

charge of perjury if the evidence shows either: 1) the defendant made a statement in response

to a question that was ambiguous or capable of being understood in more than one way, and

the answer iven by the defendant to one reasonable interpretation of the ambiguous question

was not false; or 2) the defendant made a statement in response to a question that was c;ear

and unambiguous, but the answer to the clear question was ambiguous and capable of being

understoodin more than one way, and one reasonable interpretation of the answer was not

false Edward J Devitt at d,W,Section 43.00

at 43 12 (4th ed 1990). The D.C. Circuit approved an instruction on the literal truth defense,

based uponW,that provides." .a statement is not false if it is literally

true and technically responsive. If a statement, or a reasonable interpretation of a statement,

made by a defendantis narrowly or literally true, there can be no violation of this statute."

WM559 F2d 31 (DC-Cir-1976),WEED,409 US-

352 (1973).

II. 18 U.S.C. §1623 False declarations before grand jury or court

(a) Whoever under oath (or in any declaration, certificate, verification, or statement under

penalty of perjury as permitted under section 1746 of title 28, United States Code) in any

proceeding before or ancillary to any court or grand jury of the United States knowingly

makes any false material declaration or makes or uses any other information , including any

book, paper, document, record, recording, or other material, knowing the same to contain any

false material declaration, shall be fined not more than $10,000 or imprisoned not more than

five years, or both.

A. Essential Elements

Three essential elements must be proved beyond a reasonable doubt1n order to prove false

declarations:

1) the defendant gave testimony under oath before a federal court or grandjury,

2) the defendant made the false material statement as detailed in the indictment during

that testimony, and

3) the defendant knew that the statement was false when he gave the testimony.

Edward J Devitt at dWadSection 4300 at

43.08 (4th ed 1990).

Wconcerns the scope of the phrase “ancillary proceeding", more

specifically, whether a sworn statement given in an interview at an attorney's office is

considered ancillary to a court or grand jury proceeding.W,442 US.

100 (1979). The government contends that any statement under oath should fall within

§1623. The court disagreed and concluded that the statement given in the interview ”lacked

the degree of formality required by §1623. For the government does not and could not

seriously maintain that the interview... constituted a deposition." Id, at 2196.
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The state of mind requirement under §1623 differs from that of §1621. The requirement of

knowing in §1623 is less stringent than that of wilfulness that is required in §1621.

Instruction 48-26-Knowingly states; "If you decide that any of the answers the defendant gave

were false , you must then decide whether the defendant gave those answers knowingly. That

is, at the time the answers were given, did the defendant know and believe that the answers

were false; (and, if so, did the defendant give the answers consciously and in the exercise of

his fiee will)" Sand, Siffert, Loughlin, & Reiss, Warming, Vol.

1A, Ch. 48 at 48-54 (1995)

B. §1623(c) Multiple Declarations

§1623 (c)-An indictment or information for violation of this section alleging that, in any

proceedings before or ancillary to any court or grand jury of the United States, the defendant

under oath has knowingly made two or more declarations, which are inconsistent to the

degree that one of them is necessarily false, need not specify which declaration is false if -

(1) each declaration was material to the point in question, and

(2) each declaration was made within the statute of limitations for the offense charged

under this section.

In any prosecution under this section, the falsity of a declaration set forth in the indictment or

information shall be established sufficient for conviction by proof that the defendant while

under oath made irreconcilably contradictory declaration material to the point in question in

any proceeding before or ancillary to any court or grand jury. It shall be a defense to an

indictment or information made pursuant to the first sentence of this subsection that the

defendant at the time he made each declaration believed the declaration was true.

"Statements are irreconcilably contradictory if both were made under oath, if both concerned

the same subject and if both are inconsistent with each other to such a degree that one of

them must be false The government is not required to prove which irreconcilably

contradictory statement is false" Edward J. Devitt 91; a1“,W

Win31, Section 43.00 at 43.03 (4th ed 1990).

C. §1623(d) Recantation Defense

§1623 (d) Where, in the same continuous court or grand jury proceeding in which a

declaration is made, the person making the declaration admits such declaration to be false,

such admission shall bar prosecution under this section if, at the time the admission is made,

the declaration has not substantially affected the proceeding, or it has not become manifest

that such falsity has been Or will be exposed. .

This defense, also known as the recantation defense, is not available in §162l prosecutions.

The defense contains three elements:

1) the defendant admitted that the statement originally made was false before the same

proceeding that heard the original statement,

2) at the time that the false statement was recanted, the false statement had not

substantially affected the proceeding, and

3) at the time the false statement was recanted, it had not become Obvious that the
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falsity of that statement had been exposed or would be exposed.

Edward J Devitt er a1.,WmSection 4300 at

43.10 (4th ed 1990).

n. §l623(e)

§l623 (e) Proof beyond a reasonable doubt under this section is sufficient for conviction. It

shall not be necessary that such proof be made by any particular number of witnesses or by

documentary or other type of evidence. '

Section (e) obviously abandons the two witness rule requirement under §l62l, proof beyond a

reasonable doubt is sufficient. Congress created §l623 because the common law requirements

for a perjury prosecution had become exceptionally difficult, hence the abandonment of the

two witness rule in §1621."Congress sought to afford greater assurance than testimony

obtained'in a grandJury and court proceedings will aid the cause of truth."W

States, 442 U.S. 100 (1979).

As a sidenote, a case that I thought might be of interest to you, because of the responses

given by the defendant, isW,422 F.2d 281 (9th Cir- 1970)- The

defendant was charged under §1621. The responses to the questions involved were "I don't

recall," "I don't know," or "I don't remember." The court states that "given the nature of

these answers it would be difficult to find two witnesses to testify that the defendant did in

fact know, believe, or recall a matter which he said he did not." Id, at 287 The court

instructed that these charges could be proved by circumstantial evidence. Comment to the

Federal Jury Instructions states that "where the responses in issue are answers such as 'I don't

know' or 'I don't remember', the govemmentmay prove the falsity of the defendant's responses

by proof of facts from which the jury may infer that the defendant must have known or

remembered that which he denied knowing or remembering while under oa ." Sand, Siffert,

Loughlin, & Reiss, WW5,Vol. 1A, Ch. 48 at 48-29 (1995).
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39 La. B.J. 567

39 La B.J . 567

(Publication page references are not available for this document.)

A PRIMER ON INCOME TAXES AND THE CANCELLATION OF DEBT

Louisiana State Bar Association

April, 1992

Frederick R. Parker, Jr. [FNa]

Copyright © 1992 by the Louisiana State Bar Association; Frederick R.

Parker, Jr.

It is not uncommon for a creditor to forgive part or all of a debtor’s obligation to him. But beware of the

income tax consequences.

It is not uncommon, in these financially troubled times, for a creditor to forgive part or all of a debtor’s

obligation to him. This "forgiveness" may be prompted by business considerations or ordered by the court in a

bankruptcy setting. In either event, the cancellation of debt may give rise to certain income tax consequences to

the debtor. This article presents an overview of those (often unexpected) consequences.

Circumstances Giving Rise to COD Income

General Rule

The courts have long recognized the principle that a taxpayer may realize taxable income from the cancellation

of indebtedness (often referred to by tax practitioners as "COD income"). This result is the natural corollary to

the fundamental rule that, because there was no accession to wealth when the debtor initially incurred the liability,

the debt did not give rise to taxable income when created. Where the later forgiveness of the debt gives rise to an

accession to wealth represented by either a traceable increase in assets or a previous tax benefit, however, the

taxpayer will be called to account to the government for the taxes which otherwise would have been due with

respect to his economic gain. This rule first was developed by the courts and later was codified as Section

61(a)(12) of the Internal Revenue Code.

The general rule of income recognition applies only when there exists a traceable increase in the debtor’s assets

or when the debt has given rise to a tax benefit in his favor. The most obvious example of the former is where the

debtor received cash in exchange for his promissory note when the loan initially was confected. [FNl] Other

circumstances are not so readily apparent. Query whether a taxpayer would realize COD income from the

forgiveness of rent due with respect to his apartment or of a liability for some other nondeductible personal

expenditure for which he can show no tangible asset, such as legal services. The same issue would be presented

where a taxpayer makes a binding pledge to donate a certain sum of money to a charity and later settles the

obligation for something less. While these situations may appear to give rise to COD income when considered

from the liability side of the balance sheet, the essential element of a traceable increase in assets may be lacking in

each. The analysis focuses on whether the taxpayer experienced a traceable increase in his assets as a result of the

forgiveness of the original loan rather than on the mere fact that a debt was forgiven. The reduction of a binding

obligation, without more, simply should not give rise to COD income. [FN2]

Alternatively, a taxpayer may realize COD income where the liability itself gives rise to a tax benefit as it

accrues. For example, an accrual basis taxpayer who claims deductions for office rent as it becomes due must

recognize COD income to the extent his liability is later forgiven. While COD income may be realized under the

"traceable increase in assets" theory both by accrual and cash basis taxpayers, only accrual basis taxpayers will

realize COD income under the pure "tax benefit" theory. This is so even though cash basis taxpayers in effect
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may receive tax benefits by way of depreciation deductions claimed with respect to property acquired with loan

proceeds; such indirect tax benefits are generated from the "traceable increase in assets" engendered by the

forgiven loan.

COD Income Versus Gain or Loss from Sale or Exchange

While the foregoing discussion sets forth the general rule that a taxpayer may realize COD income as a result of

the cancellation of part or all of a liability, the character of what may appear to constitute ordinary COD income

may in fact partially represent gain or loss from the sale of an asset. This result obtains where the taxpayer

transfers property in full or partial satisfaction of his liability. The classification of the resulting income is

important to the taxpayer for two reasons.

First, COD income is always ordinary income. It is not subject to the rate preferences which otherwise may

exist with respect to capital gains, and it may be offset only by a limited amount of capital losses. Gain or loss

from the sale or exchange of a capital asset, on the other hand, is capital in nature, with capital gains possibly

being taxed at preferential rates and available to absorb capital losses.

The second important distinction between pure COD income and that portion of an exchange which gives rise to

exchange gain or loss is that the latter is not excludable from income by taxpayers who are insolvent or in

bankruptcy, unlike the COD component of the income which is realized upon a taxpayer’s surrender of property

in cancellation of his debt.

The determination of the character of income as ordinary COD income or exchange gain or loss depends upon

whether the property is given in satisfaction of recourse or nonrecourse debt. COD income clearly will not arise

from the transfer of property in satisfaction of either type of debt where the fair market value of the property

exceeds the amount of the debt. In this case, the debt simply is paid in full, and the transaction will be treated as

if the debtor sold the property at its fair market value and used the proceeds to satisfy his obligation. The

exchange therefore will give rise to gain or loss under the general rule of Section 1001 of the Code, measured by

the difference between the property’s fair market value and its adjusted basis. Accordingly, the character of the

gain or loss as ordinary or capital will be determined with reference to the character of the property itself.

A different result obtains, however, when the amount of the outstanding debt exceeds the fair market value of

the property given in satisfaction of the debt. In a recourse setting, the transaction is bifurcated into two

components: a sale of the property and a forgiveness of the debt. [FN3] The debtor is treated as having sold the

property at its fair market value and as having satisfied the debt in full with the proceeds of the deemed sale. He

thus will realize a gain or loss on the sale of the property in an amount equal to the difference between the

property’s fair market value and its adjusted basis. He also will realize COD income to the extent the outstanding

balance of the debt exceeds the property’s fair market value.

Example

Assume that T transfers securities, purchased several years ago for $1,000 but now valued at $1,800, to C in

satisfaction of a $2,000 recourse debt. The value of the securities has been steadily increasing since T acquired

them and C is willing to accept them in satisfaction of the debt because of T’s shaky financial condition. T will

be treated as having sold the securities for $1,800 and as having satisfied his $2,000 liability with that amount of

money. Accordingly, T will realize an $800 gain on the deemed sale of the securities (which will be capital in

nature if the securities are capital assets), and $200 of COD income. If, on the other hand, the securities are

valued at only $800 at the time of the exchange, T will realize a $200 loss on the deemed sale ($800 FMV--

$1,000 basis) and $1,200 of COD income ($2,000 debt--$800 deemed payment).

In contrast with the bifurcated analysis of both the asset and liability sides of a transfer of property in

satisfaction of a recourse obligation, a transfer in the nonrecourse setting is analyzed only from the asset side.

The amount of nonrecourse debt which is discharged as a result of the transfer of the encumbered property is
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simply included in the amount realized on the exchange for purposes of calculating the transferor’s gain or loss.

The forgiven nonrecourse debt therefore does not give rise to COD income, even though the debt may exceed the

fair market value of the property. [FN4]

Exceptions to Recognition of COD Income

Although logical and theoretically defensible, the general rule that a debtor must recognize income from the

cancellation of debt often would, if universally applied, strike taxpayers at a time when they are least able to bear

the tax consequences. Recognizing that debt cancellation often is the result of a debtor’s weak financial condition,

Congress responded to the general jurisprudential rule by enacting Section 108 of the Code.

As originally enacted, Section 108 permitted debtors in the business context to exclude from taxation any COD

income at the cost of reducing various tax attributes, such as their basis in depreciable property and the amount of

otherwise available loss and credit carryovers. Since Section 108 was intended to provide relief to financially

distressed debtors caught in the COD income tax trap, the original version of that provision limited its application

to taxpayers in "unsound financial condition." This requirement later was dropped because it became difficult to

apply, and the benefits of the Section 108 election thus became available both to debtors in financial trouble and

to those who were financially sound. The benefits of Section 108 became quite valuable to the latter in the 1980s

when they were able to reacquire their own debt from the public at the lower market values caused by rising

interest rates. Congress then responded to this unintended benefit to such debtors in 1986 by amending Section

108 and limiting its application to taxpayers whose debt is discharged in bankruptcy or while they are insolvent

(the benefits of Section 108 also apply to the cancellation of certain farm indebtedness). As a result, with certain

limited exceptions, solvent taxpayers now are required to recognize COD income in the year the discharge of debt

occurs.

Bankrupt or Insolvent Debtors

According to Section 108(a)(1), what otherwise would constitute COD income is not taxable as such when the

discharge of debt occurs "in a Title 11 case" or when the taxpayer is "insolvent" (this exclusion from gross

income is mandated by statute and is not elective). A debtor will qualify under the Title 11 bankruptcy exception

only if he is under the jurisdiction of the bankruptcy court and the discharge either is granted by the court or

occurs pursuant to a plan approved by the court. [FNS] The insolvency exception, on the other hand, generally

applies to taxpayers whose liabilities exceed the fair market value of their assets.

A taxpayer’s insolvency is determined with reference to his assets and liabilities immediately before the

discharge of debt occurs. [FN6] The jurisprudence indicates that assets such as going concern value and goodwill

should be considered when determining whether and to what extent a taxpayer is insolvent. [FN7] Assets exempt

from the claims of creditors should not be included in the determination, however, [FN8] nor should the assets of

a spouse be taken into account when determining the insolvency of the other spouse. [FN9] All of the taxpayer’s

liabilities should be taken into consideration when applying the insolvency test and, although it is unclear whether

contingent liabilities are to be considered, such liabilities were included in the equation in at least one case under

the judicially developed exception which later was codified as part of Section 108. [FN10]

The bankruptcy exception takes precedence over the insolvency exception where both otherwise would apply.

[FNl 1] This coordination of the two exclusionary provisions is significant because, while the bankruptcy

exception operates to exclude from gross income all of the income which otherwise would be recognized from the

cancellation of debt, the amount of COD income so excluded is limited under the insolvency exception. The

insolvency exception excludes COD income only to the extent the taxpayer was insolvent immediately before the

discharge. [FN12] A taxpayer therefore will be subject to tax on COD income to the extent the discharge of debt

renders him solvent. The ordering rules established by the Code with respect to these exclusions thus broaden the

Section 108 exception to the benefit of taxpayers who satisfy both the bankruptcy and insolvency tests.

Example
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Assume that T has total liabilities of $1,000, of which he owes $500 to C. If T has total assets with a fair

market value of $800, he is insolvent to the extent of $200. If T transfers assets with a fair market value and

basis of $200 to C in full satisfaction of his debt, he would be rendered solvent to the extent of $100 and, in the

absence of Section 108, would be required to recognize $300 of COD income for tax purposes. Even under

Section 108, T would be able to exclude COD income under the insolvency exception only to the extent he was

insolvent before the discharge ($200), and would be required to recognize the balance of this COD income ($100)

(which amount represents the extent to which the discharge renders the debtor solvent, and its inclusion is

consistent with the "freeing up of assets" theory underlying the jurisprudential development of the COD income

doctrine). If, however, T is insolvent and is under the jurisdiction of the bankruptcy court, under whose order the

discharge occurs, the Section 108 ordering rules will invoke the bankruptcy exception and thereby prevent him

from having to recognize any of the COD income.

Although COD income is not taxable to the extent a debtor qualifies for either the bankruptcy or insolvency

exception provided under Section 108, the exclusion of COD income under those exceptions does not come

without a price. The amount so excluded must be applied to reduce certain of the debtor’s tax attributes. [FN13]

Thus, while the debtor is not required to pay taxes currently as a result of the discharge, he must forego tax

benefits which otherwise would flow in the future from tax attributes which he possesses at the end of the year in

which the discharge occurs (such as depreciation deductions with respect to depreciable property and various loss

or credit carryovers). The taxpayer has the option of electing first to reduce his remaining basis in depreciable

property [FN14] or of reducing his tax attributes in the following order:

Any net operating loss (NOL) for the year of the discharge and any NOL carryover to that year;

Any carryover to or from the year of the discharge of an amount representing certain allowable general business

credits;

Any net capital loss for the year of the discharge and any such loss carryover to that year;

The basis of certain property held by the taxpayer on the first day of the taxable year following the year of the

discharge; and

Any foreign credit carryover to or from the year of the discharge. [FN15]

The reduction in tax attributes is to be made after the determination of tax for the year of the discharge. [FN16]

This ordering rule enables taxpayers to obtain the full benefit of their existing tax attributes otherwise available

for the year in which the debt is discharged. The reduction of tax attributes is made on a dollar-for-dollar basis,

except with respect to credit carryovers, of which 33 1/3 cents are reduced for each dollar of COD income

excluded under Section 108(a). [FN17] Any amount of COD income remaining after being applied to reduce the

taxpayer’s various tax attributes is simply excluded from income under the general exclusion set forth in Section

108(a)(1).

Qualified Farm Indebtedness

In addition to the Title 11 and insolvency exceptions, the Code provides an exception to the recognition of COD

income with respect to "qualified farm indebtedness. " [FN18] The availability of this exception doesnot depend

upon the debtor being insolvent or in bankruptcy. If the debt is cancelled while the taxpayer in fact is insolvent,

the insolvency exception will apply in lieu of the more limited exception for qualified farm indebtedness,

however. [FN19] Further, if the discharge occurs while the taxpayer is in bankruptcy, he will be entitled to the

broader benefits available under the bankruptcy exception. [FN20]

The qualified farm indebtedness exception is available only with respect to the cancellation of a debt by a

creditor who is not related to the taxpayer [FN21] and who is regularly engaged in the business of lending money.

[FN22] Further, the cancelled debt qualifies for the exclusion only if it was incurred directly in connection with
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the business of farming. [FN23] Finally, only taxpayers with gross receipts from the three prior years at least 50

percent of which are attributable to the trade or business of farming may avail themselves of the exclusion.

[FN24] The exclusion of COD income with respect to qualified farm indebtedness comes at the same price as the

exclusion provided for discharges of debt in Title 11 cases or when the taxpayer is insolvent: the taxpayer is

required to reduce certain of his tax attributes. [FN25] In contrast with the Title 11 and insolvency exceptions,

however, the qualified farm indebtedness exception applies only to the extent the taxpayer has tax attributes

available for reduction; any COD income remaining after reduction of those tax attributes must be recognized as

taxable income. [FN26]

Student Loans

Certain student loans may be cancelled without any income tax consequences to the debtor. The exclusion

applies to loans made by certain creditors (governmental agencies and certain health or educational organizations)

which, under their terms, are cancelled because the debtor fulfilled an obligation to work for a specified period of

time in a designated profession. [FN27]

Exceptions to COD Income Treatment

In addition to the specific statutory exclusions from COD income recognition discussed above, Section 108 sets

forth a number of other exceptions to the general rule that gross income includes income from the cancellation of

debt. [FN28] Rather than simply excluding COD income from recognition, these provisions preclude the initial

characterization of certain items as COD income. Some of these statutory exceptions are derived from a long line

of jurisprudence, under which they still may find sanction even when the technical requirements for their

application are not satisfied. These exceptions to COD income realization are summarized below.

Lost Deductions

First, the Code provides that COD income will not be realized to the extent the debtor would have been entitled

to a deduction had he paid the discharged debt. [FN29] For example, a cash basis taxpayer who is discharged

from a liability to pay for office supplies which he received and consumed would not be treated as having realized

COD income because he would have been entitled to a deduction had he paid the debt. This benefit would not

flow to an accrual basis taxpayer, however, who presumably would have claimed a deduction when the supplies

were delivered or used.

Purchase Price Reductions

The second exception involves the reduction of a debt due to the seller of property while the debtor is solvent

(this exclusion does not apply either in a Title 11 case or while the debtor is insolvent). The courts historically

treated such reductions as adjustments to the purchase price of the property, and the Code follows suit. [FN30]

The legislative history indicates that the statutory provision does not apply, however, either where the buyer has

transferred the property or where the seller has transferred the debt. [FN31] The original judicially created

exception may be available even when the statutory exception is not, however. [FN32]

Contributions to Capital

The Code also excepts from treatment as COD income any acquisition by a corporation of its own debt from a

shareholder as a contribution to capital. [FN33] This exception applies in cases where the corporation does not

issue additional stock in satisfaction of the debt. In such cases, the corporation is treated as having satisfied its

obligation with an amount of money equal to the shareholder’s basis in the debt. Whether or not the corporation

will realize COD income as a result of the discharge thus depends upon whether the forgiving shareholder

employs the cash or accrual method of accounting for tax purposes. In either case, the shareholder generally will

have a basis in the debt at least equal to its principal amount. The corporation’s potential for realizing COD

income as a result of the discharge therefore exists only with respect to the interest element of the obligation.
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Subject to possible exclusion under other exceptions provided by Section 108 of the Code, COD income will

arise with respect to accrued but unpaid interest where the shareholder-creditor employs the cash method of

accounting. This is so because a cash basis creditor will not have included as taxable income the accrued but

unpaid interest and, accordingly, will have no tax basis in that amount. Since the contribution to capital exception

treats the corporation as having satisfied the obligation with an amount of money equal to the shareholder’s basis

in the debt, any part of the forgiven obligation in excess of that amount (interest) will be treated as COD income

under the general rule (if a cash basis corporation would have been entitled to a deduction had it paid the interest,

however, the realization of COD income arguably would be avoided under the lost deduction theory discussed

above). This potential does not exist with respect to accrual basis shareholders, however, since under their

method of accounting their basis in the debt will include the accrued but unpaid interest.

Stock for Debt

The Code also provides an exception to COD income realization in cases where a corporate debtor transfers its

stock in satisfaction of a debt. [FN34] In such cases, the corporation is deemed to have sold the stock at its fair

market value and used the cash from the sale to satisfy the debt. The corporation therefore will realize COD

income only to the extent the amount of the debt exceeds the fair market value of the stock given in the exchange.

The statutory stock-for—debt exception does not apply if the debtor-corporation is in a Title 11 case or if the

exchange occurs while the corporation is insolvent. [FN35] In that event, the corporation may avail itself of the

general exclusion provided by Section 108(a) (subject, of course, to the requirement under Section 108(b) that

certain tax attributes be reduced--it is arguable that a bankrupt or insolvent corporation which satisfies the

judicially developed stock-for-debt exception may avoid the initial realization of COD income, thereby falling

outside the Code treatment of such income and escaping the attribute reduction otherwise called for under the

statutory exception). [FN36]

New Debt Instruments

Finally, in a vein similar to the statutory stock-for—debt exception, the Code provides that a debtor who issues a

debt instrument in satisfaction of an existing obligation will be treated as having satisfied the debt with an amount

of money equal to the issue price of the new instrument. [FN37] In essence, the issue price represents the

principal amount of the new obligation as determined under the original issue discount rules of the Code. [FN38]

Any excess amount of the existing debt over the issue price of the new debt will be treated as COD income,

subject to possible exclusion under the other exceptions set forth in Section 108.

Conclusion

Because of the potentially severe income tax consequences which may attend the cancellation of debt,

practitioners should keep the tax aspect of any debt restructuring in mind when helping debtors obtain relief from

financial hardship. It is important to consider both the form in which a debt discharge is cast and (because of the

statutory insolvency and bankruptcy exceptions to COD income recognition) the timing of the transaction.

Finally, the Code and regulations set forth a variety of technical details which are beyond the scope of this article

but which may affect taxpayers differently depending upon their individual financial and tax situations.

Practitioners therefore should consult with their client’s tax adviser before concluding any rearrangement of debt.

FNa. Frederick R. Parker, Jr. is associated with Blanchard, Walker, O’Quin & Roberts in Shreveport, and serves as an

adjunct member of the faculty at LSU in Shreveport, where he teaches corporate tax. He received his BA and MBA

degrees from Northeast Louisiana University, his JD from LSU Law School and his LL.M. (in Taxation) from New

York University Law School. Parker is a certified public accountant and a board certified tax attorney. His practice

primarily focuses upon federal income tax matters.

FNl. There are both judicial and statutory exceptions to the general rule where the debtor gives his note in exchange

for property other than cash; these exceptions will be discussed below.
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FN2. For this reason, the forgiveness of a guarantor’s secondary obligation to pay a liability with respect to which the

primary debtor has defaulted does not give rise to COD income on the part of the guarantor. Since the guarantor did

not receive any of the loan proceeds, he realized no traceable increase in assets arising out of the loan. See Hunt v.

Comm’r, 57 TCM 919 (1989), PLR 9105042 and Bradford v. Comm’r, 233 F.2d 935 (6th Cir.1956). Nor does COD

income result from the compromise of a contingent obligation. Such an "obligation" does not represent an

indebtedness until the necessary condition occurs and produces neither a traceable increase in assets nor a tax benefit.

FN3. Danenberg v. Comm’r, 73 TC 370 (1979). This analysis comports with Treas.Reg. § 1.1001-2(a)(2), which

provides that the amount realized on the sale or exchange of property subject to a recourse liability does not include

COD income. See also Treas.Reg. § 1.1001—2(c) (ex. 8) and Rev.Rul. 90-16, 1990-1 CB. 12.

FN4. Treas.Reg. § 1.1001-2(a)(1) provides that, except as provided in Paragraphs (2) and (3) thereof, the amount

realized from the sale or other disposition of property includes the amount of liabilities from which the transferor is

discharged as a result of the exchange. Although Paragraph (2) of this regulation excludes COD income from the

amount realized in a recourse setting, no such exclusion is provided in the case of nonrecourse debt. See Comm’r v.

Lufts, 461 US. 300, 103 S.Ct. 1826, 75 L.Ed.2d 863 (1983); Treas.Reg. § 1.1001-2(c)(2) (ex. 7); and Rev.Rul. 76-

111, 1976-1 CB. 214.

FN5. IRC Section 108(a)(1)(A) and (d)(2).

FN6. IRC Section 108(d)(3). The determination of insolvency of either a C or S corporation is made at the corporate

level without regard to the assets and liabilities of the shareholders. The determination is made at the partner level

with respect to the excludability of COD income realized by a partnership, however. See IRC Section 108(d)(6) and

(7)-

FN7. Conestoga Transportation Co. v. Comm’r, 17 TC 506 (1951); J.A. Maurer, Inc. v. Comm’r, 30 TC 1273

(1958). On the other hand, the tax court did not include as assets the value of an individual taxpayer’s business

expertise and business relationships. See Davis v. Comm’r, 69 TC 814 (1978).

FN8. Davis, supra at n. 7; Cole v. Comm’r, 42 BTA 1110 (1940); Estate of Marcus v. Comm’r, 34 TCM 38 (1975);

Hunt v. Comm’r, supra at n. 2; PLR 9130005; PLR 9125010.

FN9. PLR 8920019.

FN10. Conestoga Transportation Co., supra at n. 7.

FN11. IRC Section 108(a)(2).

FN12. IRC Sections 108(a)(3) and (d)(3).

FN13. IRC Section 108(b)(1).

FN14. IRC Section 108(b)(5).

FN15. IRC Sections 108(b)(2) and 1017.

FN16. IRC Section 108(b)(4)(A).

FN17. IRC Section 108(b)(3).

FN18. IRC Section 108(a)(1)(C).

FN19. IRC Section 108(a)(2)(B).

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 184



39 LABJ 567 Page 8

FN20. IRC Section 108(a)(2)(A).

FN21. Within the meaning of IRC Section 465(b)(3)(C).

FN22. IRC Section 108(g)(1)(B).

FN23. IRC Section 108(g)(2)(A).

FN24. IRC Section 108(g)(2)(B).

FN25. IRC Section 108(b)(1).

FN26. IRC Section 108(g)(3).

FN27. IRC Section 108(f).

FN28. Since these exceptions prevent the initial treatment of certain debt cancellations as giving rise to COD income, it

is not necessary to look to any other provision of the Code for exclusion of those amounts.

FN29. IRC Section 108(e)(2).

FN30. IRC Section 108(e)(5).

FN31. S.Rep. N0. 1035, 96th Cong., 2d Sess. 16 (1980); H.Rep. No. 833, 96th Cong., 2d Sess. 13 (1980).

FN32. S.Rep. No. 1035, 96th Cong., 2d Sess. 20, n. 24 (1980) indicates that the original jurisprudential exception

remains alive.

FN33. IRC Section 108(c)(6).

FN34. IRC Section 108(e)(10).

FN35. Section 108(e)(10)(B). The exception also does not apply to exchanges after Oct. 9, 1990 which involve certain

redeemable stock. Id.

FN36. Since IRC Section 108(e)(10)(B) precludes application of the statutory stock—for-debt exception in cases where

the debtor corporation is in a Title 11 case or is insolvent, the original judicially developed exception may apply to

such corporations.

FN37. IRC Section 108(e)(11).

FN38. IRC Section 108(e)(11)(B).
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INTRODUCTION

A discussion of sales and exchanges of property secured by recourse and nonrecourse debt brings to mind a

court’s finding of an "optimist’s valhalla,"’ "’miraculous dreams of a rising phoenix'” and "sophisticated tax

1egerdemain."’ [FNl] The tax consequences inherent in the use of recourse and nonrecourse debt were unsure,
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became *232 established and are now mixed. This paper will review the tax treatment of the disposition of

property which is financed by recourse and nonrecourse financing. The discussion will be mostly chronological

and an attempt will be made to discern the tax policy presented by the varying treatment. Examples will be used

to demonstratively show the results of the evolution of the tax treatment.

I. PRIOR TO CRANE V. COMMISSIONER

If a taxpayer sold property that was encumbered by a recourse debt, the amount realized or the sales price the

taxpayer received was the amount of money received plus the fair market value of property other than money

received. [FN2] If the recourse debt was paid, it was considered that the taxpayer received that amount as money.

If the recourse debt was assumed by the buyer, it was deemed that such assumption was the equivalent of the

receipt of money by the taxpayer equal to the amount of the liability so assumed. [FN3]

Since it was properly assumed that no purchasers would pay more than fair market value for an asset, the note

assumed or paid plus any other money and other property received equaled the property’s fair market value. The

amount of gain was then determined by deducting the adjusted basis of the property [FN4] from the amount

realized. This is illustrated as follows (Example 1):

Note 100,000

Fair Market Value 110,000

Sales Price (10,000 + note) 110,000

Adjusted Basis 90,000

Gain/(Loss) 20,000

The tax policy surrounding such treatment appeared sound. The taxpayer, being personally liable on the note,

either received the cash to pay the note and thus received money or the note was assumed and the taxpayer was

relieved of payment, a situation equal to receipt of money. The amount realized by the taxpayer must include the

amount he received and this includes the extinguishment of the obligation he was required by law to pay.

A taxpayer does not have a legal requirement to pay a nonrecourse debt. The lender may look solely to the

collateral for satisfaction of the obligation. Upon a sale of property and payment by *233 the purchaser of money

or other property to the seller equal to the nonrecourse debt, a seller would have an amount realized equal to the

consideration, and tax treatment similar to that of recourse debt would ensue. Confusion arose when the property

was sold subject to the nonrecourse debt. It was argued that a taxpayer that was never personally liable on the

nonrecourse debt could not and did not receive any benefit or consideration as regards the nonrecourse debt upon

a sale that was subject to the debt. [FN5] It was further argued that the basis of such property did not include the

nonrecourse debt and upon a sale subject to nonrecourse financing a taxpayer could only sell a "merely equity. "’

[FN6] Since a taxpayer had no personal obligation to pay the debt it was reasoned that, when the property was

sold subject to the debt only, other consideration received would be calculated in the amount realized from a sale.

[FN7] In fact, it was determined to be erroneous for the Commissioner to include the amount of a nonrecourse

mortgage in the amount realized for a sale. [FN8] The tax consequences of a sale subject to nonrecourse debt,

prior to 1947, are illustrated in Example 2:

Note (nonrecourse) 100,000

Fair Market Value 110,000

Sales Price (10,000 cash) 10,000

Adjusted Basis 0

Gain/(Loss) 10,000
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The fair market value of the property is irrelevant to the calculation except that it shows what the property

would sell for on an all—cash transaction. The tax policy at this time was simply that a nonrecourse debt was

entirely different from a recourse debt. A nonrecourse debt did not give basis, and conveyance of the property

subject to the debt was not a factor in the amount realized. Since the taxpayer had no liability for payment of the

debt, it was disregarded in all calculations. While this certainly resulted in different tax treatment in the use of

recourse and nonrecourse debt (see Examples 1 and 2), such a bifurcated approach fully recognized that there

indeed exists a real difference between personal liability obligations and ones from which a taxpayer may walk

away with impunity. Since nonrecourse debt is not calculated in the basis of an asset, the amount of depreciation

a taxpayer may take is limited to *234 the amount of money or other property with which he actually parted.

This policy, in fact, seems sound in light of subsequent legislation to limit basis to debt upon which the taxpayer

is personally liable. [FN9]

II. CRANE V. COMMISSIONER

In Crane v. Commissioner, [FNIO] the taxpayer sold a mortgaged apartment building, which she had inherited,

to a third party. She received $3,000 in cash and the buyer agreed to take the property subject to the mortgage.

The property had previously been appraised for estate tax purposes at about one-quarter million dollars. [FNll]

Mrs. Crane had taken $28,045.10 depreciation on the building. [FN12] Mrs. Crane asserted she had a taxable

gain of $2,500 calculated by deducting $500 sales expense from $3,000 received and claiming a zero basis. The

IRS asserted Mrs. Crane had a taxable gain of $24,031.45. [FN13]

The Supreme Court determined that Mrs. Crane inherited not the equity but the property’s full value. [FN14]

The Court then addressed the issue of the amount realized from the sale. First, the Court said, it would be an

"absurdity“ to believe that Mrs. Crane sold property valued at $250,000 for only $3,000 in cash unless she sold

only the equity and, secondly, that Mrs. Crane was benefited by being relieved from the mortgage. [FN15] The

Court noted that such a principle was well established as to recourse debt, [FN16] and made the rule equally

applicable to nonrecourse debt having an unpaid balance less than the value of the property:

[A]n owner of property, mortgaged at a figure less than that at which the property will sell, must and will

treat the conditions of the mortgage exactly as if they were his personal obligations. If he transfers subject to

the mortgage, the benefit to him is as real and substantial as if the mortgage *235 were discharged, or as if a

personal debt in an equal amount had been assumed by another. [FN17]

The nonrecourse debt is now to be calculated in all respects as if it were a recourse debt. This may be illustrated

as follows (Example 3):

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 110,000 110,000

Sales Price (deemed amount realized) 110,000 110,000

Adjusted Basis 90,000 90,000

Gain/(Loss) 20,000 20,000

The Supreme Court determined that, as a matter of tax policy, the taxpayer owns the entire property, not just

the equity, when the property is encumbered by nonrecourse debt. Therefore, the taxpayer owes the whole debt.

Likewise, it was determined that upon sale of property encumbered by nonrecourse debt, a taxpayer transfers the

entire value of the property and receives release from the whole debt. [FN18] The decision was not unanimous by

far. Mr. Justice Jackson, joined by Mr. Justice Frankfurter and Mr. Justice Douglas, would have affirmed the tax
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court. [FN19] They reasoned, as had the tax court, that the taxpayer never became personally liable for the debt,

and when the asset was sold subject to the debt the taxpayer was released from no debt. [FN20] The dissent

concluded that the debt was simply a subtraction from the value of what she did receive and from what she sold,

and this left the taxpayer only the cash she actually received when she sold the property. [FN21] The decision in

Crane now allowed a taxpayer to obtain basis in property that would include the debt secured by the property, be

it recourse or nonrecourse debt.

While equal treatment of recourse and nonrecourse debt when the sales price (and thus fair market value) is

greater than the amount of the debt was mandated by the Court, it was less definitive in the tax treatment afforded

upon a disposition of property securing nonrecourse debt when the property’s fair market value (thus sales price)

is less than the debt. In the now-famous footnote 37, the Court pondered:

*236 Obviously, if the value of the property is less than the amount of the mortgage, a mortgagor who is

not personally liable cannot realize a benefit equal to the mortgage. Consequently, a different problem might

be encountered where a mortgagor abandoned the property or transferred it. subject to the mortgage without

receiving boot. This is not this case (emphasis added). [FN22]

After a pronouncement 0f the obvious, taxpayers argued that the benefit and amount realized from disposition

of property with a fair market value was limited to the property’s fair market value. [FN23] Quite as obviously,

the Service took the opposite View. [FN24] The post-Crane footnote 37 treatment taken by taxpayers is illustrated

as follows (Example 4):

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 75,000 75,000

Sales Price (deemed amount realized) 100,000 75,000

Adjusted Basis 90,000 90,000

Gain/(Loss) 10,000 (15,000)

The tax policy hereby recognized is that without personal liability the amount realized upon a sale cannot exceed

the value of the property when nonrecourse debt is involved, but the amount realized can exceed the value of the

property when recourse debt is secured by the property. While this makes some sense, it would seem that either

nonrecourse debt should be fully counted in the amount realized or it should be totally disregarded, as was the

policy prior to Crane.

III. COMMISSIONER V. TUFTS

Footnote 37 was finally and squarely raised in Commissioner v. Tufts. [FN25] In Tufts, the property had a

value substantially less than the nonrecourse mortgage. The partnership financed an apartment house with a

nonrecourse loan, the rental market declined, and the partners sold their interest subject to the debt and $250 in

cash. [FN26] *237 The partners limited the amount they claimed as realized to the fair market value of the

property and thereby claimed a loss. [FN27] The Service, on audit, determined the sale resulted in a partnership

capital gain of approximately $400,000. [FN28]

The Court read Crane "to have approved the Commissioner’s decision to treat a nonrecourse mortgage in this

context as a true loan.“ [FN29] The Commissioner had been on record in his position that the excess of

nonrecourse indebtedness cancelled over the adjusted basis of the asset transferred, or the excess of the adjusted

basis over the nonrecourse indebtedness cancelled, represents gain or loss from the sale of assets under section

1001 of the 1958 Code. [FN30] The Commissioner had decided to afford nonrecourse indebtedness the same
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treatment as he gives a recourse mortgage. [FN31]

The Commissioner also had chosen not to characterize the transaction as a cancellation of indebtedness. [FN32]

It is important to note at this juncture that the IRS had issued Treasury Regulation § 1.1001—2 (Discharge of

Liabilities) shortly before this decision. [FN33] The Court expressly withheld opinion or dictum regarding the

issues of debt forgiveness. [FN34] The Court did, however, state:

In the context of a sale or disposition of property under § 1001, the extinguishment of the obligation to

repay is not ordinary income; instead, the amount of the canceled debt is included in the amount realized, and

enters into the computation of gain or loss on the disposition of property. According to Crane this treatment

is no different when the obligation is nonrecourse. [FN35]

Up to this point, one may almost believe that clarity reigns and that "one of the murkiest pools of obscurity in

the tax law for the past three decades'” [FN36] has become spring fed. By edict from the high nine on the

Potomac, nonrecourse and recourse indebtedness *238 will be treated similarly upon the sale or disposition, and

gain or loss will be then easily determined under section 1001 of the Code. Tufts treatment can be analyzed by

the following example and, when compared to Example 4, the distinction is apparent (Example 5):

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 75, 000 75, 000

Sales Price (deemed amount realized) 100,000 100,000

Adjusted Basis 90,000 90,000

Gain/(Loss) 10,000 10,000

The Tufts decision further established that nonrecourse debt will have all the tax attributes of recourse debt. The

fact that recourse and nonrecourse debt are treated significantly differently to all but the taxman is irrelevant and

the pre-Crane position of the tax court is fully and completely buried.

IV. VOLUNTARY AND INVOLUNTARY SALES

That a sale is voluntary or forced (foreclosure) does not result in different treatment. [FN37] The term "sale"’

may have many meanings depending on the context. [FN38] The Supreme Court stated that they could find no

basis in the language of the Act, its purpose or legislative history for saying that losses from sales of capital assets

were to be treated any differently whether they result from forced sales or voluntary sales. [FN39] It is the sale,

be it voluntary or forced, which finally cuts off the interest of the mortgagor and is the means for determining the

amount of deficiency judgment against him and is a means adopted by statute for determining the amount of his

capital gain or loss from the sale of the mortgaged property. [FN40]

V. THE AMOUNT REALIZED OR SALES PRICE

Before we explore how the IRS can turn a capital transaction into one generating ordinary income in some

instances, we will look at what the sales price really is. Obviously, in a voluntary sale, determination of the sales

price, absent chicanery, is not difficult. I will limit this part of the discussion to an involuntary, sale of real estate.

*239 I will avoid discussion of depreciation recapture, ITC recapture, and the like.

We do not, immediately, need to differentiate between recourse and nonrecourse indebtedness since real estate

is excepted from the at—risk requirements. [FN41] Further, whether or not the mortgagor filed for protection

under the Bankruptcy Act or whether the mortgagor is solvent, is not in issue as to the amount realized. One way
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or another, a trustee’s sale is held on the first Tuesday of a month and the mortgagor’s property is struck off to a

third party or to the debt holder. [FN42] The amount received or credited at the trustee’s sale will be the sales

price and amount realized by the mortgagor. But what if that amount is not the fair market value of the property

on the date of sale? A secured party has a fiduciary duty to sell the collateral at the highest possible price, but as

a purchaser his interest is to buy the collateral at the lowest price. [FN43] Prior to 1986, the rule in Texas was

that a trustee, while having a fiduciary duty to the debtor, could sell or bid on the collateral as long as the price

was not grossly inadequate. [FN44] In 1980 the Fifth Circuit decided the Durrett case. [FN45] Durrett was a

debtor in possession under Chapter XI of the Bankruptcy Act and sought to set aside and vacate a transfer of real

property that was foreclosed on by the insurance company nine days before he filed for protection. Durrett’s sole

issue on appeal was whether a fair equivalent had been paid at the foreclosure sale. [FN46] The property was sold

for 57.7% of its fair market value and the fifth circuit, in voiding the sale, could locate no district court or

appellate court decision that dealt with a transfer of real property which had approved the transfer for less than

70% of the market value of the property. [FN47] Thus sprang up the Durrett Rule or the 70% Rule. Lenders

embraced it as if it would absolutely apply to all foreclosures. This belief was strengthened in 1985 by the Willis

decision *240 in the Southern District of Texas. [FN48] Mr. Willis voided the involuntary sale of his residence.

The court looked at four different methodologies in determining what percentage of the fair market value the sales

price was. The methodologies resulted in 73 %, 18%, 41% and 20% as possible percentages. The court rejected

the 73 % test, did not decide which of the remaining three methods was correct, and voided the sale. [FN49]

A debtor in bankruptcy could litigate the sales price determined at foreclosure based on these rules. A state

court action was still controlled by the grossly inadequate sales price stande of Maxey. [FNSO]

In 1986, the Beaumont Court of Appeals decided Sabine Bank. [FN51] While the case dealt with the foreclosure

upon and sale of personalty, the court used the case to write upon the law of foreclosure, be it of personalty or

realty. The court reasoned that:

A lender who has secured collateral, whether personalty or realty is under a trust arrangement with the

borrower, in the event of foreclosure, to make an honest effort to reduce the loan as much as possible by

securing a fair price for the collateral. [FN52]

Noting that the Texas Supreme Court had never spoken precisely on the subject, [FN53] the court held that a

borrower may contest the sale if a significant disparity exists between the sales price and the property’s fair

market value. [FN54] The reasoning of the court is in line with other jurisdictions that have reviewed the issue.

[FN55]

Now a taxpayer can at least litigate the sales price that the lender will report to the IRS. A taxpayer may now

determine his basis in the real estate that was foreclosed on, accept, negotiate or seek legal recourse of the sales

price, go to section 1001 of the Code and determine the amount and recognition of his gain or loss.

*241 A distinction between recourse and nonrecourse financing must now be made. If the property secured

nonrecourse financing, Crane and Tufts control, and the fair market value of the property is not in issue when the

property has a value less than the debt owed. If, however, the financing was recourse, the determination of the

sales price becomes critical.

VI. ABANDONMENT VS. SALE OR EXCHANGE

A related issue is the nature of any gain or loss upon an abandonment of property secured by nonrecourse

financing. In 1980 the tax court decided Freeland. [FN56] Freeland had purchased real estate for $50,000, put

$9,000 cash down and gave the seller a $41,000 note secured by a deed of trust on the property. [FN57] Under

the terms of California law, a seller who owner-financed the sale of his property could not seek a deficiency

judgment against a purchaser, thus making the note nonrecourse in nature. [FN58] The market value of the

property was reduced to $27,000 and Freeland quitclaimed the property back to the seller when the balance of the

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 192



41 BLRLR 231 Page 7

(Cite as: 41 Baylor L. Rev. 231, *241)

note was still $41,000. [FN59] Freeland claimed an ordinary loss of $9,188 ($188 sales expense) on his tax return

for the year in which he abandoned the property back to the seller by quitclaim deed. [FN60] The amount of the

loss was not in dispute, but the Service determined that the loss was deductible only as a loss on the sale or

exchange of a capital asset subject to the limitations provided in sections 1211 and 1212. [FN61] The parties

framed the issue in terms of abandonment, and both parties implicitly agreed that a loss sustained on abandonment

is an ordinary one. [FN62] Freeland stated that the issue to be decided is whether a disposition by abandonment

constitutes a sale or exchange. [FN63] The Commissioner, while conceding that abandonment of property is not a

disposition by sale or exchange, argued that this disposition was the equivalent of a foreclosure sale rather than an

abandonment. *242 [FN64] The court determined that by reconveying the property to the seller. Freeland had

accomplished an abandonment under California law. [FN65] "That a disposition, causing gain or loss to be

recognized under § 1001 occurs upon a reconveyance of property in satisfaction of a mortgage obligation is well

settled.“ [FN66] However, not every taxable disposition of property is a sale or» exchange. [FN67] The court

looked at five factors that were given consideration in other decisions, namely:

(1) whether the transfer was voluntary or involuntary,

(2) whether the mortgage debt was released or not, and whether the transferor received an additional (even

minimal) consideration or boot,

(3) whether the transferor-mortgagor was personally liable on the mortgage debt,

(4) whether the transferor-mortgagor received any tax benefits from including the mortgage debt in his

basis while he held the property, and

(5) whether the fair market value of the property at the time of reconveyance exceeded or was less than the

unpaid balance due on the mortgage debt. [FN68]

The court then analyzed what the result would be if the mortgage was recourse. "’It has been well established

that where a taxpayer transfers property to his mortgagee in [satisfaction] of a mortgage obligation for which he is

personally liable, any loss sustained by him will be deemed to have resulted from a sale or exchange on the

ground that the taxpayer received consideration in return for transferring this property, the consideration being his

release from liability.“ [FN69] It is important to note that the court, in restating the law as it applied to

recourse financing, did not apparently include the concept of debt forgiveness resulting from a reconveyance when

the fair market value of the property is less than the outstanding principal balance of the mortgage.

The court reviewed the decision in Hammel wherein the Supreme Court concluded that a foreclosure sale (or

involuntary sale) constituted *243 a sale or exchange resulting in a capital loss, [FN70] a reviewed Crane [FN71]

and later decisions and decided that they believed that the holdings of Crane, and subsequent cases decided in light

of Crane, mandate the conclusion that relief from indebtedness, even though there is no personal liability, is

sufficient to support a sale or exchange. [FN72]

In 1984 the fifth circuit decided a case directly on point with Freeland. [FN73] In Yarbro v. Commissioner,

the taxpayer formed a joint venture that purchased unimproved real estate. [FN74] The purchase price was

$362,132.08; approximately 10% was paid in cash as a down payment and the balance was represented by four

nonrecourse promissory notes secured by deeds of trust on the property. The property was subject to a grazing

lease and the joint venture continued to rent the property for grazing during its ownership period. Due to an

increase in property taxes and decline in the value of the property, the joint venture decided to abandon the

property. [FN75] Unlike Freeland, the taxpayer notified the lending institution that he was abandoning the

property, would not pay the taxes due on it and would not deed it back in lieu of foreclosure, stating that he "had

nothing to convey and would have nothing to do . . . with the property from that point on. "’ [FN76] The bank

subsequently foreclosed on the property.
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The taxpayer claimed an ordinary loss of approximately $10,000. [FN77] The Commissioner took the position

that the taxpayer’s abandonment of the property constituted a sale or exchange within the meaning of sections

1211 and 1212 of the Code. The Commissioner further determined that the taxpayer held the land as an

investment and not for use in his trade or business, and concluded that the abandonment was the sale or exchange

of a capital asset. [FN78]

The tax court agreed with the Commissioner and, relying on Freeland, held that an abandonment of property

constituted a sale or exchange for purposes of Code sections 1211 and 1212. [FN79] Further, *244 the tax court

relied on Middleton v. Commissioner, a case which was very similar in material aspects to the instant case.

[FN80]

The fifth circuit held the question to be whether a taxpayer can avoid the tax consequences of Hammel by the

simple expedient of abandoning the property before the mortgagee can foreclose and stated: "The Freeland court

saw no reason, nor do we, to put such a premium on artful timing. "’ [FN81]

Thus a foreclosure, deed in lieu of foreclosure or simple abandonment of real property secured by a nonrecourse

mortgage, will be treated as a sale or exchange and, if held for investment, will create capital gains and losses. If

an asset is transferred, the amount realized from disposition is first offset by the adjusted basis of the transferred

property in order to determine the transferor’s gain or loss from the transaction. [FN82] Qualifying gains or

losses [FN83] are subject to the capital gain and loss rules which provide for more stringent limitations on

deductibility in the case of a net loss for the year. [FN84] The courts seem to have erased all distinctions between

the use of recourse and nonrecourse debt upon the sale or exchange of the asset.

VII. YEAR OF INCLUSION

Assuming a foreclosure or abandonment of property secured by recourse debt and assuming the lender declares

a deficiency, which year does the taxpayer take into account in determining his loss and/or income from any debt

forgiveness? Ordinarily the taxpayer would account for the transaction on his tax return in the year of foreclosure

or abandonment. This is the transaction approach. [FN85] However, if the taxpayer challenges the amount

determined by the lender as not being the fair market value, the event could take place in one year and the

amounts be determined in a later year. Further, as to any debt forgiveness, the lender has four years from date of

default to bring a deficiency action. [FN86] Until the statute of limitations *245 has run or other indicia of

forgiveness is apparent, it would seem the taxpayer is free to choose the year of inclusion. [FN87] The taxpayer

can elect a year that may be more beneficial from a tax standpoint than others. For instance, in the year of

foreclosure the taxpayer may be solvent but in the next year other property declines in value and the taxpayer may

now be insolvent in an amount equal to or greater than the claimed deficiency. In year two the taxpayer includes

the income on his tax return and may exclude the income that the deficiency has generated. [FN88]

Upon the death of a taxpayer, if the decedent’s executor does not intend to satisfy a debt of the decedent and it

is apparent either due to the failure to file a claim or otherwise that the creditor is not going to seek to enforce the

claim, the decedent’s estate will realize debt forgiveness income. [FN89]

VIII. TREASURY REGULATION § 1.1001-2(A)(2) -- DISCHARGE OF INDEBTEDNESS

Up to this point, it would seem that the tax treatment on disposition of an asset encumbered by a recourse or

nonrecourse debt will be treated similarly. The amount realized on sale or exchange includes the amount of the

debt even if it is nonrecourse and the property has a fair market value less than the debt.

While Tufts pending before the Court of Appeals for the Fifth Circuit, the Treasury promulgated Regulation §

1.1001-2(b) which states that the fair market value of an asset at time of sale is not relevant for purposes of

determining the amount realized nor the amount of liability from which a taxpayer is discharged. [FN90] Along

with that section of the regulation, the Treasury promulgated Regulation § 1.1001-2(a)(2): "Discharge of
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indebtedness. The amount realized on a sale or other disposition of property that secures a recourse liability does

not include amounts that are (or would be if *246 realized and recognized) income from the discharge of

indebtedness under § 61(a)(12) . . . [FN91]

The Service was required by the Crane/Tufts reasoning to include the entire amount of the principal debt owed

in the amount realized when the debt was nonrecourse. The lesson of these cases seemed to be one of equal

treatment for recourse and nonrecourse debt. Now, however, the Service has bifurcated the treatment of recourse

and nonrecourse debt when the fair market value of the asset is less than the amount owed. [FN92] Prior to the

Treasury taking this approach, the courts had, as a rule, treated income realized by a debtor from the transfer of

property in discharge of nonrecourse debt in the same manner as such income from recourse debt -- as gain from

the sale of the transferred property. [FN93] Almost uniformly the taxable event has been characterized as a sale of

the transferred property resulting in gain to the extent that the liability discharged exceeded the property’s

adjusted basis. [FN94] The same result was reached even in some cases in which the Service attempted to

characterize the transaction as producing cancellation of indebtedness income. [FN95] The problem before Crane

and Tufts was the treatment of nonrecourse indebtedness upon a sale or exchange (voluntary or involuntary), not

how to treat a sale or exchange of property securing recourse debt. The tax consequences of the latter were well

understood:

If an owner sells property for more than its basis, the assumption that there has been a taxable gain follows

almost inevitably. This is as true where the consideration received is property as where it is cash. Sometimes

the transaction involves an atypical sort of consideration such as a release of the transferor’s indebtedness.

That does not prevent the transfer from being a sale or exchange resulting in capital gain or loss. So where an

owner pledges his property for a loan, the proceeds of which are greater than his basis, and subsequently

succeeds in transferring the property for *247 a cancellation of debt, the excess of what is received over the

basis of the property is gain, taxable in the year which the property is disposed of and the debt discharged.

[FN96]

In each case the transaction is treated as if the mortgagor had sold the property for cash equivalent to the amount

of the debt and had applied the cash to the payment of the debt. [FN97]

As stated above, Regulations § 1.1001—2(a)(2) was promulgated at the time the Supreme Court decided Tufts.

A portion of the regulation was cited in the case. [FN98] Further, in discussing the issue that nonrecourse

financing gave rise to most tax shelters and that Congress enacted at—risk rules but exempted real estate from

them, the Court states in a footnote, "[a]lthough this congressional action may foreshadow a day when

nonrecourse and recourse debts will be treated differently, neither Congress nor the Commissioner has sought to

alter Crane’s rule of including nonrecourse in both basis and amount realized. "’ [FN99] The Court goes on to

state in another footnote:

In the context of a sale or disposition of property under § 1001, the extinguishment of the obligation to

repay is not ordinary income; instead, the amount of the cancelled debt is included in the amount realized,

and enters into the computation of gain or loss on the disposition of the property. According to Crane, this

treatment is no different when the obligation is nonrecourse: the basis is not reduced as in the cancellation of

indebtedness context and the full value of the outstanding liability is included in the amount realized

(emphasis added). [FN100]

To be sure, the Supreme Court could have decided Tufts differently. [FN101] Justice O’Connor, is her

concurring opinion, indeed bemoaned the fact that she felt compelled to follow the teachings of Crane, "[i]ndeed,

were we writing on a clean slate except for the *248 Crane decision, I would take quite a different approach . . .

."’ [FN102] The court did not take a different approach but affirmed the Crane reasoning. Does Regulation §

1.1001-2(a)(2) conflict with the Crane/Tufts decisions? ’

IX. AFTER REGULATION § 1.1001-2(a)(2)

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 195



 

41 BLRLR 231 Page 10

(Cite as: 41 Baylor L. Rev. 231, *248)

The Service has found no conflict and has applied the two-step analysis set forth in the regulation for treatment

of recourse debt upon sale or exchange of the asset. To demonstrate the Treasury’s approach to nonrecourse and

recourse indebtedness upon a sale or exchange of an asset, the regulation includes two examples. First,

nonrecourse debt:

In 1974 E purchases a herd of cattle for breeding purposes. The purchase price is $20,000, consisting of

$1,000 cash and a $19,000 note. E is not personally liable for repayment of the liability and the seller’s only

recourse in the event of default is to the herd. In 1977 E transfers the herb back to the original seller, thereby

satisfying the indebtedness . . . . At the time of the transfer the fair market value of the herd is $15,000 and

the remaining principal balance on the note is $19,000. At that time E’s adjusted basis in the herb is $16,500

. . . . As a result of the indebtedness being satisfied, E’s amount realized is $19,000 . . . . E’s realized gain

is $2,500 ($19,000—$l6,500); [FN103]

Second, recourse debt:

In 1980, F transfers to a creditor an asset with a fair market value of $6,000 and the creditor discharges

$7,500 of indebtedness for which F is personally liable. The amount realized on the disposition of the asset is

its fair market value ($6,000). In addition, F has income from the discharge of indebtedness of $1,500

($7,500-$6,000). [FN104]

Since the promulgation of the regulation, the Service has been consistent in its application of the bifurcated or

two-step approach upon a sale or exchange of an asset securing a recourse debt when the fair market value of the

asset is less than the amount of the debt. Ordinary income will result from the cancellation of indebtedness. *249

[FN105] Tax treatment after Regulation § l.1001-2(b) may be further illustrated by the following example:

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 75,000 75,000

Sales Price (deemed amount realized) 75,000 100,000

Adjusted Basis 90,000 90,000

Gain/(Loss) (15,000) 10,000

Debt Forgiveness 25,000

The changes in tax treatment are dramatic. The deemed amount realized is now the opposite of what would have

been determined under post-Crane footnote 37 treatment. Other examples can show even greater disparity in tax

treatment between disposition of property secured by recourse and nonrecourse financing. [FN106]

*250 The tax court has adopted the Commissioner’s position. In Michaels v. Commissioners, [FN107] the

court held that a discount that the taxpayer received on the prepayment of a recourse mortgage that was made in

connection with the sale of her residence is not included in the amount realized for purposes of computing gain.

The taxpayers included the discount as part of the gain they realized on the sale of their residence which they

deferred. [FN108] The court in interpreting Regulation § l.1001-2(a)(2) stated:

This Regulation effectively bifurcates the instant transaction by removing the amount of the discount from

the computation of the amount realized and recognizing it as a separate income item. [FN109]

While section 108 [FNllO] allows a reduction in basis for the reduction of a debt held by the seller, no such

allowance is made for reduction in a mortgage held by a third party.
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X. DEBT FORGIVENESS

Since a taxpayer may recognize debt forgiveness income, a determination of what is and is not such income is

required. A taxpayer realizes and recognizes ordinary income if he is relieved of payment of a debt. [FNl 1 1] If,

for example, an individual performs services for a creditor, who in consideration thereof cancels the debt, the

debtor realizes income in the amount of the debt as compensation. [FN112] A taxpayer does not realize income

when money is borrowed due to the corresponding obligation to repay the amount borrowed. [FN113] If,

however, the taxpayer is for some reason not required to repay the borrowed money income will result. In 1931,

the U.S. Supreme Court held that if a corporation repurchases its own bonds for an amount less than the price for

which it sold those bonds, the difference between the sale or issue price and the repurchase price constitutes

taxable income to the corporation. [FN114] The Court based its *251 decision on the theory that the reduction in

outstanding liabilities (the difference between the issue and repurchase prices) resulted in a freeing of assets and

an accession to income. [FN115]

This position is now statutorily embodied in section 61(a)(12) which states, "’[e]xcept as otherwise provided in

this subtitle, gross income means all income from whatever source derived, including (but not limited to) the

following items: . . . Income from discharge of indebtedness.“ [FN116]

In order for a taxpayer to have income from discharge of indebtedness, there must in fact be a debt that is in

some manner cancelled. There is no discharge of indebtedness income if there is no obligation to repay the funds

that were advanced. In Millar v. Commissioner, [FN117] the taxpayers signed nonrecourse notes and invested

the proceeds into the capital of a corporation they owned. Upon default the note holder foreclosed upon the

taxpayers’ stock in the corporation. The Commissioner took the position that the taxpayers had realized

cancellation of indebtedness income on the surrender of their stock in the amount of their discharged nonrecourse

obligation. [FN118] The issue as stated by the court was whether the taxpayers had an obligation to repay the

funds advanced to them and if not then no cancellation of indebtedness could arise. Not surprisingly, one of the

taxpayers took the position that the cash advances made to them were intended as gifts, not loans. [FN119] The

court remanded for a factual determination of gift or loan, the tax court found a loan, [FN120] and that finding

was affirmed on appeal. [FN121] Without a repayment obligation a transaction cannot be elevated to indebtedness

and, therefore, carmot result in discharge of indebtedness income.

The discharge of a debt that is contingent may not result in income. If an obligation is so contingent that it does

not constitute a debt of the taxpayer then a discharge of that debt does not give rise to income. [FN122] Mere

bookkeeping entries, though of some evidentiary value, are not determinative. They cannot alter the legal effects

of transactions, nor create income where none in fact exists. [FN123] *252 If the debt is too contingent at the

creation of the debt so as to allow it to be included in an asset’s basis for Federal income tax purposes, then the

taxpayer cannot realize income upon the release of the obligation to repay. Repayment that is highly contingent,

such as upon the discovery of recoverable amounts of oil and gas [FN124] will not allow a nonrecourse note

amount to be included in basis, and the forgiveness of such indebtedness will not give rise to income.

Income from discharge of indebtedness requires that the debt be cancelled. The absolute cancellation of a debt,

while easy of concept, occurs infrequently. Cancellation of debt also occurs where a creditor accepts property

that has a value less than the debt or an amount of money less than the debt in complete satisfaction of that debt.

This may occur when the creditor is convinced that the debtor can pay no more than what is being offered or

when the debt instrument carries an interest rate significantly below the now prevailing rates. [FN125] However,

a cancellation of debt can also occur if the creditor fails to act timely, and his claim is barred by an applicable

statute of limitations or other rule of law. [FN126] If there exists a reasonable expectation of repayment of the

debt, a cancellation of the debt will not generally be found. If the expectation of repayment vanishes in a

subsequent year, then a taxpayer may realize income. [FN127]

The cancellation of a debt may not be, in and of itself, the source of income but may simply be the method by

which a creditor makes a payment to the debtor. [FN128] Whether such payment is ordinary income to the debtor

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 197



41 BLRLR 231 Page 12

(Cite as: 41 Baylor L. Rev. 231, *252)

depends upon the nature of payment. For example, a discharge of indebtedness may constitute a payment for

services [FN129] or a constructive dividend. [FN130] A discharge of indebtedness can also constitute a

contribution to capital [FN131] or a gift, [FN132] in which case the forgiveness of indebtedness is not income to

the debtor. The discharge of a debt may also represent a payment for property, [FN133] in which case the gain,

if any is derived from dealings *253 in property, not the discharge of indebtedness. [FN134] The discharge of

indebtedness may also constitute a payment for the settlement of a litigated claim. [FN135] Where a payment is

made in settlement of litigation, the nature of the claims involved and the basis of the recovery determine the tax

treatment of the settlement proceeds. [FN136] The Senate Finance Report accompanying the passage of section

108 of the Code states that "debt discharge that is only a medium for some other form of payment, such as gift or

salary, is treated as the form of payment rather than under the debt discharge rules. "’ [FN137]

Discharge of debt is not realized where there is a modification of the debt or if the taxpayer substitutes a new

obligation for the original debt. [FN138] A taxpayer will, however, recognize income on an exchange of an old

obligation for a new debt instrument to the extent that the face amount of the new debt is less than the old.

[FN139]

A taxpayer who is primarily liable for a debt may wish to substitute a guarantee agreement for joint and several

primary liability on a debt. Under tax law, no immediate tax consequences result from the execution of a

guarantee agreement. [FN140] While refinancing of a debt may preclude income realization, the substitution of a

guaranty that is contingent and which has no ascertainable value vis—a-vis a true debt is not a substitute for the

debt nor is it refinancing of the debt. [FN141] There is no real continuation of the indebtedness when a highly

contingent obligation is substituted for a true debt. [FN142] Therefore, upon such a substitution, income is

realized to the extend the taxpayer is discharged from the initial indebtedness.

XI. AMOUNT REALIZED AND ACCRUED INTEREST

As we have seen, a sale or exchange of an asset securing a nonrecourse debt that has a fair market value less

than the debt will result in the amount realized being the amount of the debt. But when a taxpayer sells or

disposes of property encumbered by an obligation *254 involving accrued interest as well as principal, then,

assuming the accrued interest was neither previously deducted nor included in basis, the amount realized under

section 1001(B) does not include the accrued interest. Only the outstanding principal is included. [FN143]

However, if the accrued interest became a part of the principal pursuant to the terms of the mortgage then it is

included in the amount realized even though the taxpayer may have previously deducted these amounts. [FN144]

In Allan v. Commissioner, [FN145] the taxpayers were partners in a limited partnership which purchased

residential property subject to a mortgage insured by the Department of Housing and Urban Development (HUD).

The partnership deducted interest on the accrual basis of accounting. The partnership defaulted and HUD

acquired the mortgage. HUD paid the real estate taxes and charged the partnership for interest payments when

they fell due on the mortgage. Four years after HUD acquired the mortgage, the partnership transferred the

property to HUD in lieu of foreclosure. The amount of the outstanding nonrecourse debt to HUD exceeded the

fair market value of the property at the time the deed in lieu of foreclosure was given. The issue presented was

whether the partnership was required to recognize ordinary income in an amount equal to the previously deducted

interest and taxes. [FN146] The mortgage provided that the advances that HUD made to pay the real estate taxes

and interest payments due were to be added to the principal and were subject to the mortgage interest rate.

[FN147] As such the Court determined it was required by Tufts to include in the amount realized the full

principal amount of the nonrecourse debt which by its own terms included the advances for real estate taxes and

interest. [FN148]

XII. SECTION 108

If a taxpayer realizes ordinary income upon the voluntary or involuntary sale of an asset at a price less than the

recourse debt owing against it, the nonrecognition provisions of section 108 and the ordering provisions of section
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1017 become important. Section 108 provides that if a taxpayer would otherwise recognize discharge of

indebtedness income, the income will be excluded under certain circumstances. *255 [FN149] A taxpayer must

first realize discharge of indebtedness income in order to qualify for the exclusions allowed in section 108.

[FN150] Section 108 applies to indebtedness incurred or assumed either by a corporation or by an individual in

connection with property used in a trade or business for which the corporation or individual taxpayer is liable or

subject to which the taxpayer holds the property. [FN151]

Income from discharge of indebtedness income will be excluded if the discharge occurs in a Title 11 case or if

the discharge occurs when the taxpayer is insolvent. [FN152] A Title 11 exclusion takes precedence over the

insolvency exclusion. [FN153]

The Code defines insolvency to mean the excess of liabilities over the fair market value of assets immediately

before the discharge of indebtedness occurs. [FN154] Bankruptcy or a Title 11 case means solely that a

bankruptcy court has jurisdiction over the taxpayer and that the discharge of indebtedness is granted by the court

or pursuant to a plan approved by the court. [FN155]

The debt from which a taxpayer may be discharged includes that for which he is liable (recourse) and that which

encumbers his property and for which he is not personally liable. [FN156] Since the Supreme Court has made no

distinction between recourse and nonrecourse debt in determining the amount realized, and has considered

nonrecourse debt to be real debt for tax purposes, the inclusion of nonrecourse debt in the definition of

indebtedness of a taxpayer is mandated.

The Tax Reform Act of 1986 repealed a third category for discharges of indebtedness after December 31, 1986.

[FN157] The now-defunct third category provided that cancellation or discharge of indebtedness income would

not be recognized if the indebtedness discharge was "qualified business indebtedness.“ [FN158] This exception

was repealed because Congress believed that the prior law treatment of the discharge of qualified business

indebtedness was too *256 generous in that income from such a discharge generally was deferred by reducing the

basis of depreciable assets, regardless of the economic ability of the taxpayer to currently pay the tax. Moreover,

the exclusion produced disparate results among taxpayers depending upon the makeup of their depreciable assets.

[FN159]

The question of whether a debt is discharged in a Title 11 proceeding or not depends solely upon whether the

taxpayer has filed for protection under Title 11 and whether the debt has been all or partially discharged pursuant

to a court order or pursuant to an approved plan of arrangement under court supervision. [FN160] The Internal

Revenue Code provides that a taxpayer who meets these criteria does not have income from the cancellation or

discharge of indebtedness. [FN161]

The insolvency exception applies to the extent the taxpayer is insolvent before the debt is discharged and solvent

afterwards with income realized to the extent the taxpayer is made solvent. [FN162] Insolvency is defined to mean

the excess of a taxpayer’s liabilities over the fair market value of the taxpayer’s assets. [FN163] The '

determination of insolvency is made on the basis of the taxpayer’s assets and liabilities immediately before the

discharge. [FN164]

The insolvency provisions of section 108 are tested at the partnership, not the partner, level, [FN165] and the

insolvency exception applies only for discharge of indebtedness income, not for other types of *257 income, such

as the cancellation of a wage claim or of rents that are due. [FN166]

The insolvency exception, while a needed provision, only applies to the extent the taxpayer is insolvent before

the debt is discharged. Income is realized to the extent the taxpayer is made solvent. [FN167] Further, as stated

above, in determining the extent of liabilities, there apparently is no authority for counting contingent or

contested liabilities within the scope of the term liability as used to define insolvency in section 108. [FN168]
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As with most matters, a taxpayer is rarely given a free lunch. The price of a section 108 exclusion is that the

taxpayer’s tax attributes will be reduced to the extent the amount of income from discharge of indebtedness is

excluded from gross income under section 108(a)(1). [FN169] Thus the exemption is not totally free, but lunch is

paid for in a different manner. The taxpayer is given a deferral (except as noted below) on the discharge income

by offsetting such amounts against the taxpayer’s tax attributes. The taxpayer’s tax attributes must be reduced in

the following order:

(A) The net operating loss for the taxable year of discharge (if any), and any net operating loss carryover

to that year;

(B) Any carryover of the general investment tax credit under Section 38;

(C) Any net capital loss generated in the taxable year of discharge and any capital loss carryover to that

ymu;

Recourse Nonrecourse

Debt Debt

Paid First Paid First

Recourse Note 50,000 50,000

Nonrecourse Note 50,000 50,000

Fair Market Value 75,000 75,000

Sales Price (deemed amount realized) 75,000 100,000

Adjusted Basis 75,000 75,000

Gain/(Loss) 0 25,000

Debt Forgiveness 25,000

*258 (D) The basis of the taxpayer’s assets (depreciable and nondepreciable); and

(E) Foreign tax credit carryovers. [FN170]

Before application of section 108 attribute reductions, the taxpayer must first determine his tax for the taxable

year of the discharge, applying the general rules of the Code. [FN171] The reduction in net operating loss

carryovers and capital loss carryovers applies to the loss (if any) for the taxable year of the discharge and then

applies to reduce the loss carryovers in the order in which they arose. [FN172] Tax credits are now reduced at

the rate of 33 1/3 cents for each dollar of indebtedness discharged. [FN173]

After reduction in operating losses, capital losses, and tax credits, the remainder of the amount of indebtedness

that was discharged is applied to the taxpayer’s assets (depreciable and nondepreciable). An important note is that

the basis of a taxpayer’s assets may not be reduced below the amount of the taxpayer’s remaining undischarged

liabilities. [FN174] Therefore, if the taxpayer sells all of his assets after debt discharge occurs but prior to the

end of the tax year in which the debt discharge occurred, for an amount equal to the outstanding and

nondischarged liabilities of the taxpayer, no income is recognized by the bankrupt or insolvent taxpayer.

A very important provision found in the Committee Report is the fresh start or free lunch provision. [FN175]

That provision states that any amount of debt discharge that is left after the attribute reduction under section 108

is disregarded. Such excess amount of debt discharge is not income nor does it have other tax consequences. By

allowing this excess to disappear, the taxpayer has obtained a fresh start and a free lunch.

In a case under Title 11 involving an individual debtor, the attribute reduction required under section 108(b) of
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the Code applies to the attributes of the bankruptcy estate which succeeded to the tax attributes of the individual

debtor. [FN176] The attribute reduction does not apply to the tax attributes of individual taxpayers which were

generated after the filing of the bankruptcy petition. [FN177] Property of *259 an individual debtor that is

exempt such as a homestead, automobile and furnishings will not be subject to basis reduction rules. [FN178] The

Code also provides that a reduction in the basis of assets pursuant to section 108 is not considered a disposition

for tax purposes and there is no recapture of investment tax credit. [FN179] The Code specifically states that a

taxpayer under Title 11 will not have a basis reduction in exempt property. It is silent as to insolvent taxpayers

who do not require bankruptcy court protection. If silence is construed to mean a nonbankrupt taxpayer will be

required to reduce his basis in all other property, including exempt property, then a large disparity exists. An

insolvent taxpayer may well want to and be able to avoid filing a bankruptcy petition, but may be well advised to

do so in order to retain the tax basis on his homestead, automobile and exempt furnishings. For example, if

taxpayer A is insolvent in the amount of $500,000 due to a bad real estate investment and has as his sole asset a

residence with a basis of $375,000, he would reduce his basis in the residence to zero. A subsequent sale for

$500,000 would produce $500,000 of ordinary income (unless a section 121 exclusion is allowed). Taxpayer B,

with the same amount of insolvency and the same asset and basis, files for bankruptcy protection. The debt is

discharged pursuant to a court- approved plan. A subsequent sale of the residence results in a gain of $125,000

($500,000 sales price less adjusted basis of $375,000) which may be excluded under section 121 resulting in no

gain and no tax. Taxpayer A may have tax to pay of $144,000 ($500,000 x 28%).

Prior case law looked to state law to determine whether a taxpayer’s assets were exempt from the claims of

creditors. To the extent assets were exempt from creditor claims they were not considered in a determination of

whether a taxpayer was solvent. [FN180]

Section 108(d)(10) provides a cross reference to section 1017(c)(1) for a provision which states that no

reduction is to be made in the basis of exempt property of an individual debtor. The referenced section, while

entitled "’Reduction Not To Be Made In Exempt Property,“ provides that no basis reduction will occur in

property which the debtor treats as exempt under the Bankruptcy *260 Code. The section does not state that no

basis reduction will occur in property which a taxpayer owns that is exempt from the claims of creditors under

applicable state law. The term "debtor'" has a specific definition in bankruptcy law: " [a] person or municipality

concerning which a case under this title has been commenced.“ [FN181] This construction would overrule

prior case law and treat insolvent taxpayers and Title 11 debtors in a very different manner. It should not be the

policy of tax law to encourage the filing of bankruptcy petitions in order to obtain more favorable tax treatment,

and it would seem the better interpretation is to allow both bankrupt and insolvent taxpayers to retain basis in

exempt property and have an equal fresh start.

An alternative to the ordering of the reduction of tax attributes is available to a bankrupt or insolvent taxpayer.

In lieu of the normal ordering set forth above, a taxpayer may elect (but only up to the amount of insolvency) to

first reduce the basis of depreciable property by all or any portion of the income from discharge of indebtedness

excluded under section 108(a)(1). [FN182] The general rule that prohibits a taxpayer from reducing the basis of

his depreciable assets below the amount of the taxpayer’s remaining undischarged liabilities is not applicable.

[FN183] If the taxpayer elects, the Code permits the taxpayer to elect to reduce the entire basis of the taxpayer’s

depreciable assets, but not below zero. [FN184]

A taxpayer makes an election to reduce basis in depreciable property on his return for the year in which the

discharge of indebtedness occurs. [FN185] Once the election is made, the election can be terminated only with the

Commissioner’s consent. [FN186] Temporary Treasury Regulations provide that the election must be made on a

statement attached to a completed Form 982, or on that form itself if the form provides a space for the election.

[FN187] Failure to file the basis adjustment form can result in the full amount of the income from debt

forgiveness being recognized fully in the year in which the statute of limitations for instituting suit to collect on

the taxpayer’s notes expires. [FN188]

*261 XIII. SECTION 1017

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 201



  

41 BLRLR 231 Page 16

(Cite as: 41 Baylor L. Rev. 231, *261) /

The operational rules for reducing the basis in assets are contained in section 1017 of the Code, which controls

for reducing basis under section 108(b)(2)(D) or under the election in section 108(b)(5). Section 1017(b)(1) states

that the order of reduction of the basis of the particular assets will be determined pursuant to Treasury

Regulations. The Regulations [FN189] require that basis reduction will first apply only to property used in a

trade or business in the following order:

(A) In the case of indebtedness used to purchase a particular asset (other than inventory, notes or accounts

receivable) that is discharged, the cost or other basis of such property will be decreased by the amount

excluded from gross income under IRC § 108(a) which is attributable to the discharged debt used to purchase

that property. This is so even if a lien is placed against the property securing payment of that debt;

(B) In the case of property that has a nonpurchase money lien against it (other than inventory, notes or

accounts receivable), the cost or other basis of such property will be decreased by an amount equal to the

amount excluded from gross income under IRC § 108(a) and attributable to the discharge of indebtedness

secured by such lien;

(C) Any remaining excess will next be applied proportionately to other property of the taxpayer (other than

inventory, notes and accounts receivable); and

(D) Any remaining excess will next be applied proportionately to inventory, notes and accounts receivable.

[FN190]

If after application of the above, nontaxable income from discharge of indebtedness remains, a taxpayer looks to

the basis of property he holds for the production of income. In the case of an individual the cost or other basis in

property held for the production of income is reduced on a proportionate basis. [FN191] 'Any excess nontaxable

income from discharge of indebtedness after application of the above is then applied against basis in property

other than property used in any trade or business and property held for the production of income, with such

reductions also being made on a proportionate basis. [FN192]

*262 As can be seen, all the property of a taxpayer can realize a basis reduction. But here the bankrupt

taxpayer appears to have the advantage. As stated above, property which is treated by the debtor as exempt in a

bankruptcy case will not be subject to the basis reduction rules. [FN193] If the Code gives disparate treatment to

debtor and nondebtor insolvent taxpayers in this area, then a bankruptcy filing may serve to save a considerable

amount of basis and attendant tax upon disposition of those exempt assets.

XIV. RECAPTURE OF DEPRECIATION

To the extent the taxpayer has had a free lunch of debt forgiveness, the case is closed. To the extent the

taxpayer paid for lunch with a postponement via a basis reduction in his property, the taxman waiteth. A taxpayer

will report debt forgiveness basis adjustments as ordinary income upon disposition of the asset. The Committee

Report states: "This rule operates to ensure that the taxpayer has only obtained a postponement of the recognition

of the income and not a complete exemption from recognition.“ [FN194] If the basis of property is reduced

under the general attribute rule of section 108(b)(2)(D) or the special election under section 108(b)(5), any gain

realized on a subsequent sale or disposition of non—sections 1245 and 1250 property will be treated as the

recapture of depreciation under section 1245 to the extent of basis reduction under section 108. [FN195] A

special rule for section 1250 property applies. [FN196] The recapture rules imposed by section 1017(d) apply to

all assets whether depreciable or nondepreciable. Since an insolvent taxpayer who does not file for bankruptcy

protection may be treated differently than one who has filed under Title 11, do these rules control over section

1034 dealing with the nontaxable exchange of a residence, and how does a taxpayer treat the over age 55

exemption on sale of a residence? [FN197] The smarter policy, one would hope, would be one of equal tax

treatment and preservation of the special treatment afforded a taxpayer on the sale or exchange of a residence.
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*263 XV. PURCHASE PRICE ADJUSTMENTS

Not all reductions in indebtedness will activate discharge of indebtedness rules. If a taxpayer purchases

property which is financed by the seller of the property and the seller subsequently reduces the amount of the

purchase money debt, the reduction will be treated as a purchase price adjustment and not income to the payor if

the reduction does not occur in a bankruptcy case or when the purchaser is insolvent. [FN198] Further, the

amount of the reduction must otherwise qualify as discharge of indebtedness income. [FN199] Since discharge of

indebtedness income cannot arise with use of nonrecourse debt this provision is inapplicable to nonrecourse debt.

Section 108(c)(5) will apply only if the seller and buyer have retained the same position vis-a-vis each other

(buyer has not conveyed property nor seller assigned note) and section 108(c)(5) will not apply where the debt is

reduced other than by a direct agreement between the seller and buyer such as the running of the statute of

limitations on a portion of the debt. [FN200] While the other basis reduction rules do not treat the reduction as a

disposition, a purchase price adjustment will trigger the recapture of business credits. [FN201]

XVI. SUMMARY

The voluntary or involuntary conveyance of an asset is a sale or exchange of that asset under section 1001. If

the asset secured nonrecourse debt the amount realized upon that sale will never be less than the amount of that

debt. The amount of the gain will be the difference between the adjusted basis of the property and the debt

secured by it. There can be no debt forgiveness.

If, however, the property secures payment of a recourse debt, the fair market value of the property, if less than

the debt, enters the equation. The gain is the difference between the adjusted basis in the property and its fair

market value. The remaining amount of the debt will be categorized as debt forgiveness and ordinary income.

A taxpayer may litigate the amount of debt forgiveness by putting in issue the amount for which the property

was sold or bid on at foreclosure sale in state court.

Since the definition of liabilities for purposes of determining insolvency under section 108 precludes the

addition of contingent *264 claims, can a taxpayer include the amount he is being sued for on a deficiency

judgment if he contests the entirety of the claim?

The insolvency exception should not be available to exclude gain realized on the disposition of an asset secured

by a nonrecourse note if that asset has a fair market value less the debt since a taxpayer will have no change in his

net worth after disposition. The exception is limited to cancellation of indebtedness income. The exceptions under

section 108 offer a taxpayer some ability to defer the tax on the recognized ordinary income and can even result in

the true forgiveness of the debt and attendant tax consequences. The perceived disparity in treatment on exempt

assets between a debtor taxpayer and an insolvent taxpayer who does not file for bankruptcy protection can cause

very divergent final results.

CONCLUSION

What was confusing and allowed for various theories of tax treatment, namely the manner of treatment of

nonrecourse liabilities upon a sale or exchange of an asset, was settled with Tufts. We could then treat

nonrecourse and recourse alike for this purpose. What appeared settled before the issuance of Treasury Regulation

§ 1.1001-2(a)(2), namely treatment of recourse debt on the sale or exchange of an asset with a fair market value

less than the debt, is now confusing and may allow for different theories of tax treatment. The inability to get

basis in seller-financed nonrecourse indebtedness of real estate due to the change to section 465 means that a

greater amount of real estate sales will have attendant recourse loans. A decline in value will leave the solvent

taxpayer with the prospect of a large amount of ordinary income if payment on the deficiency has not been made.

The insolvency exception under section 108 and the basis reduction ordering rules under section 1017, while
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appropriate, seem to offer divergent treatment on the basis reduction of exempt property. This is particularly

important in Texas where a residence may be claimed as exempt irrespective of the taxpayer’s basis in it.

Bankruptcy, in this instance, may give rise to the phoenix rising from the ruins.

The growth of tax shelters and the cost to the taxpayers in policing and legislation related to tax shelters may

have been spared had the Supreme Court declined to give nonrecourse debt the status of recourse debt. We would

truly have a bifurcated approach but one that has more basis in the realities of the difference in personal liability

and nonpersonal liability debt. That Justice O’Connor would *265 like to treat both types of debt again in the

identical manner only seems to further distance tax treatment in this area from what the taxpayer perceives to be

reality. The present bifurcated approach that can result in ordinary income from debt forgiveness and capital loss

by use of recourse financing, but never ordinary income from debt forgiveness (and rarely loss) by use of

nonrecourse financing, does not seem justified. The introduction of passive gain and loss and, in particular,

section 469(e)(1)(A)(ii) of the 1986 Act will further produce disparate tax treatment regarding the disposition of

property securing recourse and nonrecourse debt.

That a judge should accuse tax practitioners of financial fantasies constructed of gossamer wings and of

sophisticated tax legerdemain can only mean that he, too, has tried to read the Code and tax cases and failed to

comprehend the distinctions without difference that become difference with distinction.

FNa J.D. Baylor 1973; Sullins, Johnston, Rohrbach & Magers, Houston, Texas. Board Certified Commercial Real

Estate Law. Thesis prepared in satisfaction of requirements for LL.M. Degree in Taxation, University of Houston

Law Center.

FNl In re Maxim Indus., Inc., 22 Bankr. 611, 613 (Bankr. D. Mass. 1982). “Bankruptcy is perceived as a haven

for wistfulness and the optimist’s valhalla where the atmosphere is conducive to fantasy and miraculous dreams of the

phoenix rising from the ruins. Unfortunately, this court is not held during the full moon, and while the rays of sunshine

sometimes bring the warming rays of the sun, they more often also bring the bright light that makes transparent and

evaporates the elaborate financial fantasies constructed of nothing more than gossamer wings and of sophisticated tax

legerdemain."’ Id.

FN2 Revenue Act of 1938, ch. 289, § 111(b), 52 Stat. 484 (1938).

FN3 Brons Hotels, Inc. v. Commissioner, 34 B.T.A. 376 (1936); Haass v. Commissioner, 37 B.T.A. 948 (1938).

FN4 Revenue Act of 1938, ch. 289, § 113(b), 52 Stat. 493 (1938).

FNS Crane v. Commissioner, 3 T.C. 585, 589 (1944).

FN6 Id.

FN7 See Commonwealth, Inc. v. Commissioner, 36 B.T.A. 850 (1937); Lapsley v. Commissioner, 44 B.T.A. 1105

(1941); Polin v. Commissioner, 114 F.2d 174 (3d Cir. 1940).

FN8 Crane, 3 T.C. at 590.

FN9 I.R.C. § 465 (1988).

FNIO Crane v. Commissioner, 331 US. 1 (1947).

FN11 Id. at 3. The property was appraised at $262,042.50, the amount of the unpaid principal and the interest

accrued at the time of the appraisal. Id. at 4.
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FN12 Id.

FN13 Id. at 4-5. $262,042.50 less land basis of $55,000 less depreciation allowable of $28,045.10 equals an adjusted

basis of $178,997.40. The Service calculated the amount realized as the net amount of cash ($2,500) plus unpaid

principal of the note ($255,000) and allocated this amount between land and building.

FN14 Id. at 9-10.

FN15 Id. at 13.

FN16 Id. (citing United States v. Hendler, 303 U.S. 564 (1938)).

FN17 Crane, 331 U.S. at 14.

FN18 Id.

FN19 Id. at 16.

FN20 Id.

FN21 Id.

FN22 Id. at 14 n.37.

FN23 See Millar v. Commissioner, 577 F.2d 212 (3d Cir.), cert. denied, 439 U.S. 1046 (1978); Estate of Delman v.

Commissioner, 73 T.C. 15 (1979).

FN24 See, e.g., Mendham Corp. v. Commissioner, 9 T.C. 320 (1947); Lutz & Schramm Co. v. Commissioner, 1

T.C. 682 (1943), nonacq., 1943 CB. 35.

FN25 461 U.S. 300 (1983).

FN26 Id. at 302—03.

FN27 Id. n.1. The loss was the difference between the adjusted basis, $1,445,740, and the fail- market value of the

Property, $1,400,000.

FN28 Id. n.2. The Commissioner determined partnership gain on the sale by subtracting the adjusted basis,

$1,455,740, from the liability assumed, $1,851.500.

FN29 Id. at 307.

FN30 Rev. Rul. 76-111, 1976-1 CB. 215.

FN31 Tufts, 461 U.S. at 308.

FN32 Id. at 311 n.11.

FN33 26 CPR. § 1.1001-2 (1982), 1981-2 CB. 430 (1980).

FN34 Tufts, 461 U.S. at 306 n.11. "’We are not presented with and do not decide the contours of the cancellation-of—

indebtedness doctrine. "DD’
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FN35 Id.

FN36 Eustice, Cancellation of Indebtedness and the Federal Income Tax: A Problem of Creeping Confusion, 14 TAX

L. REV. 225 (1959).

FN37 See Helvering v. Hammel, 311 US. 504 (1941).

FN38 Id. at 507.

FN39 Id. at 508 (citing Revenue Act of 1934, ch. 277, § 117(d), 48 Stat. 683 (1934). See I.R.C. §§ 1001, 1231

(1986).

FN4O Id. at 508.

FN41 I.R.C. § 465(b)(6)(A) (1988). “Notwithstanding any other provision of this subsection, in the case of an

activity of holding real property, a taxpayer shall be considered at risk with respect to the taxpayer’s share of any

qualified nonrecourse financing which is secured by real property used in such activity.“ Id.

FN42 TEX. PROP. CODE ANN. § 51.002 (Vernon 1988).

FN43 Maxey v. Texas Commerce Bank, 571 S.W.2d 39, 45 (Tex. Civ. App. —-Amarillo 1978, writ ref’d n.r.e.)

FN44 "The phrase ’grossly inadequate’ has been judicially defined as ’consideration so far short of the real value of

the property as to shock a correct mind, and thereby raises a presumption that fraud attended the purchase."DD"

Id. at 45, (citing Richardson v. Kent, 47 S.W.2d 420, 425 (Tex. Civ. App. -- Dallas 1982, no writ)).

FN45 Durrett v. Washington Nat’l Ins. Co., 621 F.2d 201 (5th Cir. 1980).

FN46 Id. at 203.

FN47 Id. at 203.

FN48 Willis v. Borg-Warner Acceptance Corp., 48 Bankr. 295 (Bankr. D. DC. 1985).

FN49 Id. at 301.

FNSO See supra note 43 and accompanying text.

FN51 Lee v. Sabine Bank, 708 S.W.2d 582 (Tex. App. -- Beaumont 1986, writ ref’d n.r.e.).

FN52 Id. at 584.

FN53 Id.

FN54 "We, therefore, hold that when a lender or its surrogate purchases collateral to secure a loan given by a

borrower, and where there is a probable significant disparity between the sales price of the property and its fair market

value, the borrower may contest the sale and present evidence contending such."’ Id. at 585.

FN55 Weiner v. American Petrofina Mktg., Inc., 482 So. 2d 1362 (Fla. 1986), additional credit up to fair market

value allowed; Brown v. C.I.T. Corp., 258 S.E.2d 44 (Ga. Ct. App. 1979), no deficiency judgment of sale not

commercially reasonable; Morgan v. Free], 513 P.2d 461 (Colo. Ct. App. 1973), lender to account to borrower for

sums up to fair market value of property.
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FN56 Freeland v. Commissioner, 74 T.C. 970 (1980).

FN57 Id. at 971.

FN58 Id. at 971-72 (citing § 508b, California Code of Civil Procedure).

FN59 Id. at 973.

FN60 Id. at 973. "’The amount of the loss was arrived at by including in petitioner’s basis the cash he paid plus the

face amount of the purchase-money mortgage (and the escrow fee) and subtracting therefrom the unpaid balance due on

the mortgage, thus including in the ’amount realized’ the full unpaid balance due on the nonrecourse obligation.“

Id. at 973 n.2.

FN61 Id. at 973. Section 1211 provides for a limitation on capital basis and § 1212 allows for capital loss carrybacks

and carryovers.

FN62 Id. at 974.

FN63 Id.

FN64 Id.

FN65 Id. (citing Gerhard v. Stephens, 442 P.2d 692, 69 Cal. Rptr. 612 (1968)).

FN66 Id. at 974. See, e.g., Parker v. Delaney, 186 F.2d 455 (lst Cir. 1950).

FN67 Schleppy v. Commissioner, 601 F.2d 196 (5th Cir. 1979); Smith v Commissioner, 66 T.C. 622 (1976); Fox v.

Commissioner, 61 T.C. 704 (1974).

FN68 Freeland v. Commissioner, 74 T.C. 970, 975 (1980).

FN69 Id. at 975—76 (citing Stamler v. Commissioner, 145 F.2d 37 (3rd Cir. 1944)); Kaufman v. Commissioner, 119

F.2d 901 (9th Cir. 1941); Peninsula Properties Co. v. Commissioner, 47 B.T.A. 84 (1942).

FN70 See supra note 24 and accompanying text.

FN71 Crane v. Commissioner, 331 US. 1 (1947).

FN72 Freeland, 74 T.C. at 981.

'FN73 Yarbro v. Commissioner, 84-2 USTC 84,969 (1984).

FN74 Id. at 84,970.

FN75 Id.

FN76 Id.

FN77 The taxpayer’s total cash investment in the joint venture of $10,250. Id. at 84,970-84,971.

FN78 Id. at 84,971.
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FN79 Id.

FN80 Middleton v. Commissioner, 77 T.C. 310 (1981), aff’d, 693 F.2d 124 (11th Cir. 1982).

FN81 Yarbro, 84-2 USTC at 84,974.

FN82 I.R.C. § 1001(a) (1988).

FN83 Qualifying gains and losses arise from disposition of property that constitutes a capital asset within the meaning

of § 1221 (assuming satisfaction of the sale or exchange requirement of § 1222) and gains and losses from property

covered by § 1231 (assuming satisfaction of the netting requirements), subject to the recapture rules of §§ 1245 and

1250.

FN84 I.R.C. §§ 62(a)(3), 1211, 1212 (1988).

FN85 See Burnet v. Sanford & Brooks Co., 282 U.S. 359 (1931).

FN86 TEX. CIV. PRAC. & REM. CODE ANN. § 16.004 (Vernon 1988).

FN87 Woltman v. United States, 85-2 USTC 89,472 (S.D. Cal. 1985) (in absence of a basis reduction election debt

forgiveness income recognized in the year the statute of limitations for instituting suit for collection of debt expires).

But see Callan Court Co. v. Commissioner, T.C.M. (CCH) 1965-261, 24 TCM 1419 (1965) (discharge income in year

debt written off a loss rather than in year statute of limitations had run on enforcement of debt); Priv. Ltr. Rul. 86-49-

051 (Sept. 10, 1986) (actual foreclosure sale determines date of recognition under I.R.C. § 1001).

FN88 I.R.C. §§ 108(b)(5), (d)(9) (1988); see I.R.C. § 1017 (1988), regarding manner of reduction.

FN89 B.M. Marcus Estate v. Commissioner, 34 T.C.M. (CCH) 40, 41 (1975).

FN90 Treas. Reg. § 1.1001-2(b) (1980); see also TD. 7741, 1981-1 CB. 430.

FN91 Treas. Reg. § 1.1001-2(a)(2) (1980).

FN92 See generally Cunningham, Payment of Debt With Property - The Two-Step Analysis After Commissioner v.

Tufts, 38 TAX LAWYER 575 (1984) (analysis and justification of this approach).

FN93 Unique Art Mfg. Co. v. Commissioner, 8 T.C. 1341 (1947), acq., 1947—2 CB. 4; Peninsula Properties Co. v.

Commissioner, 47 B.T.A. 84 (1942), acq., 1942—2 CB. 14.

FN94 R. O’Dell Co. v. Commissioner, 8 T.C. 1165 (1947), aff‘d, 169 F.2d 247 (3d Cir. 1948); Nutter v.

Commissioner, 7 T.C. 480 (1946), acq., 1946—2 CB. 4; Helvering v. Hammel, 311 U.S. 504 (1941); Parker v.

Delaney, 186 F.2d 455 (lst Cir. 1950), cert. denied, 341 U.S. 926 (1951).

FN95 See supra note 81 and accompanying text.

FN96 R. O’Dell Co., 8 T.C. at 1167.

FN97 Peninsula Properties Co., 47 B.T.A. at 84.

FN98 Tufts v. Commissioner, 461 U.S. 300, 306 (1983) (citing Treas. Reg. § 1.1001—2(b)).

FN99 Id. at 309 n.7.
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FNIOO Id. at311 n.8.

FN101 Professor Wayne G. Barnett, in his Amicus Curiae brief, would have treated the facts in Tufts as if there was a

transfer of the property for $1,400,000 (the fair market value), a cancellation of the $1,850,000 mortgage for payment

of $1,400,000. The taxpayer then had a capital loss of $50,000 (adjusted basis, $1,450,000, less fair market value,

$1,400,000, equals $50,000) and the taxpayer had ordinary income of $450,000 ($1,850,000 debt cancellation less

adjusted basis of $1,400,000). This was rejected by the Court but is precisely the Service’s position for treatment of

Tufts’ facts with recourse debt.

FN102 Tufts, 461 US. at 317 (O’Connor, J., concurring). Justice O’Connor apparently would adopt Professor

Barnett’s position set out supra note 99.

FN103 Treas. Reg. § 1.1001-2(c) example (7) (1980).

FN104 Id. example (8).

FN105 Priv. Ltr. Rul. 87—35-065 (June 4, 1987). Because you are personally liable for the balance of the outstanding

debt, and the lending institution has full recourse to your assets in addition to the property proposed to be transferred,

we conclude you will realize income from the discharge of indebtedness to the extent the amount of the debt cancelled

exceeds the fair market value of the property transferred. See also Priv. Ltr. Rul. 85-04-010, where the taxpayer

argued that the entire amount realized over its adjusted basis was discharge of indebtedness and ordinary income.

FN106

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 75,000 75,000

Sales Price (deemed amount realized) 75,000 100,000

Adjusted Basis 100,000 100,000

Gain/(Loss) (25,000) 0

Debt Forgiveness 25,000

Recourse Nonrecourse

Debt Debt

Note 100,000 100,000

Fair Market Value 75,000 75,000

Sales Price (deemed amount realized) 75,000 100,000

Adjusted Basis 75,000 75,000

Gain/(Loss) 0 25,000

Debt Forgiveness 25,000

Tax impact on various types of property:

If a principal residence, the gain is long-term capital gain subject to the maximum tax, of 28% or possibly

excludible if reinvested or over 55 years old. Any loss in non—deductible.

If a capital asset (such as land), the gain is long—term capital gain. The loss is a long—term capital loss

subject to capital loss limitations (i.e. $3,000 per year).
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If the asset is business or rental property (I.R.C. § 1231), the gain is long-term capital gain; however, the

loss is an ordinary deduction. Furthermore, if the gain is from a passive activity, it can be offset against

losses (current year as well as suspended) from other passive activities.

See also Treas. Reg. § 1.1001-2(c) examples 4-6 (1980).

FN107 Michaels v. Commissioner, 87 T.C. 1412 (1986).

FN108 I.R.C. § 1034 (1988).

FN109 Michaels, 87 TC. 1412.

FN110 I.R.C. § 108(e)(5) (1988).

FN111 I.R.C. § 61(a)(12) (1988). "’Except as otherwise provided in this subtitle, gross income means all income

from whatever source derived, including (but not limited to) the following items: . . . Income from discharge of

indebtedness. " ’ Id.

FN112 Treas. Reg. § 1.61-12(a) (1980).

FN113 United States v. Rochelle, 384 F.2d 748, 751 (5th Cir. 1966).

FN114 United States v. Kirby Lumber Co., 284 U.S. 1 (1931).

FN115 Id. at 3.

FN116 I.R.C. § 61(a)(12) (1988).

FN117 Millar v. Commissioner, 540 F.2d 184 (3d Cir. 1976).

FN118 Id. at 186.

FN119 Id. at 185.

FN120 Millar v. Commissioner, 67 TC. 656.

FN121 Millar v. Commissioner, 577 F.2d 212 (3d Cir.), cert. denied, 439 U.S. 1046 (1978).

FN122 Terminal Investment Co. v. Commissioner, 2 TC. 1004 (1943), acq., 1944 C.B. 27.

FN123 Id. at 1013.

FN124 CRC Corporation v. Commissioner, 693 F.2d 281 (3d Cir. 1982); Brountas v. Commissioner, 50 AFTR 2nd

82-5900 (1982).

FN125 Rev. Rul. 82—202, 1982-2 C.B. 35 (prepayment discount on mortgages with below market rates of interest).

FN126 Miller Trust v. Commissioner, 76 T.C. 191 (1981).

FN127 Alexander v. Commissioner, 61 TC. 278, 291 (1973).

FN128 Spartan Petroleum Co. v. United States, 437 F. Supp. 733 (D. SC. 1977).
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FN129 Newark v. Commissioner, 311 F.2d 913, 915 (2d Cir. 1962).

FN130 Shephard v. Commissioner, 340 F.2d 27 (6th Cir. 1965).

FN131 Perlman v. Commissioner, 252 F.2d 890 (2d Cir. 1958).

FN132 Capital Coal Corp. v. Commissioner, 26 T.C. 1183 (1956), aft‘d, 250 F.2d 361 (2d Cir. 1957).

FN133 See supra note 16.

FN134 Danenberg v. Commissioner, 73 T.C. 370 (1979).

FN135 Commercial Electrical Supply Co. v. Commissioner, 8 B.T.A. 986 (1927).

FN136 Henry v. Commissioner, 62 T.C. 605 (1974).

FN137 S. Rep. No. 1035, 96th Cong., 2nd Sess. 8 n.6, reprinted in 1980 US. Code Cong. & Admin. News 7017,

7023; see also Treas. Reg. § 1.61-12(a) (as amended in 1968); Rev. Rul. 84-176, 1984-2 CB. 34; Gen. Couns. Mem.

39049 (Nov. 2, 1983).

FN138 Fifteen Hundred Walnut Street Corp. v. Commissioner, 237 F.2d 933 (3d Cir. 1956).

FN139 Great Western Power Co. of California v. Commissioner, 297 US. 543 (1936); Rev. Rul. 77-437, 1977-2

CB. 28.

FN140 Zappo v. Commissioner, 81 T.C. 77, 87 (1983).

FN141 Id. at 89.

FN142 Id.

FN143 Focht v. Commissioner, 68 T.C. 223 (1977), acq., 1980—2 CB. 1.

FN144 Allan v. Commissioner, 86 T.C. 655 (1986), aff’d, 856 F.2d 1169 (8th Cir. 1988).

FN145 Id.

FN146 Id.

FN147 Id.

FN148 Id.

FN149 I.R.C. § 108(a) (1988).

FN150 Colonial Savings Association v. Commissioner, 85 T.C. 855 (1985), ade, 854 F.2d 1001 (7th Cir. 1988)

(penalties received by association for premature withdrawals of deposits were not discharge of indebtedness income).

FN151 Treas. Reg. § 1.108(a)-1(a)(1) (1960).

FN152 I.R.C. § 108(a) (1988).
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FN153 Id. § 108(a)(2).

FN154 Id. § 108(d)(3).

FN155 Id. § 108(d)(2).

FN156 Id. § 108(d)(1).

FN157 Tax Reform Act of 1986, Pub. L. 99-514 § 822(a), 100 Stat. 2085, 2373 (1986).

FN158 I.R.C. § 108(a)(1)(c) (1954).

FN159 Witt, Troubled Real Estate: Tax Aspects, Fourth Annual Advanced Institute for Partnership and Real Estate

Tax Planning, State Bar of Texas (1987).

FN16O I.R.C. § 108(d)(2) (1988), definition of a Title 11 case is a bankruptcy case under Title 11 of the United States

Bankruptcy Code, but only if the taxpayer is under the jurisdiction of the court in such case and the discharge of

indebtedness is granted by the court or is pursuant to a plan approved by the court.

FN161 Id. § 108(a)(1)(A).

FN162 I.R.C. § 108(a)(3) (1988); see also Gershkowitz v. Commissioner, 88 T.C. 984, 1006 (1987); Estate of

Delman v. Commissioner, 73 T.C. 15, 32 (1979).

FN163 I.R.C. § 108(d)(3) (1988).

FN164 Id.

FN165 Priv. Ltr. Rul. 83—48-001 (Aug. 18, 1983). This Private Letter Ruling also points up the difference in the

event the property secures part recourse and part nonrecourse debt and is disposed of. The Service believes the

recourse debt will be paid first. For example:

Which of the above results is most desirable? Of course, the answer depends in part on the following factors:

a. The type of property involved (residence or 1231 property);

b. Whether the taxpayer is insolvent or filing for bankruptcy;

0. Personal tax attributes such as capital loss carryovers; and

(1. Whether the recourse debt is actually forgiven.

FN166 Gershkowitz v. Commissioner, 88 T.C. 984 (1987).

FN167 Haden Co. v. Commissioner, 118 F.2d 285 (5th Cir.), cert. denied, 314 U.S. 622 (1941); Texas Gas Distrib.

Co. v. Commissioner, 3 T.C. 57 (1944), acq., 1944 CB. 27.

FN168 Pri. Ltr. Rul. 83—48-001 (Aug. 18, 1983) (citing United States V. Consolidated Edison, 366 U.S. 380 (1961)).

FN169 I.R.C. § 108(b) (1988).

FN170 I.R.C. § 108(b)(2)(A)—(E) (1988).
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FN171 Id. § 108(b)(4).

FN172 See id. § 172(b)(2).

FN173 Id. § 108(b)(3)(B).

FN174 S. Rep. No. 1035, 96th Cong., 2nd Sess. 13, reprinted in 1980 U.S. Code Cong. & Adm. News 7017, 7028;

I.R.C. § 1017(b)(2) (1986).

FN175 Id.

FN176 I.R.C. § 1398(g) (1986).

FN177 Id. § 108(d)(8).

FN178 Id. § 1017(c)(1); for property treated as exempt, see 11 U.S.C. § 522 (1982).

FN179 Rev. Rul. 81-206, 1981-2 CB. 9.

FN180 Davis v. Commissioner, 69 T.C. 814, 833-4 (1978); B.M. Marcus Estate v. Commissioner, 34 T.C.M.

(CCH) 38 (1975) (in determining that excess assets exempt from the claims of creditors under state law are not to be

included among the assets of the estate); Rufus S. Cole v. Commissioner, 42 B.T.A. 1110 (1940) (in determining

whether or not petitioner was solvent or insolvent after cancellation of the debt, his exempt property should ‘not be

considered).

FN181. 11 U.S.C. § 101(12) (1982).

FN182. I.R.C. § 108(b)(5) (1988); Id. § 1017(b)(3)(E).

FN183. Id. § 108(b)(5)(C).

FN184. Id. §§ 108(b)(5) and 1017(b)(2).

FN185. Id. § 108(b)(5).

FN186. Id. § 108(d)(9).

FN187. Temp. Treas. Reg. §7a.1(d)(1).

FN188. Woltman v. United States, 85-2 USTC Par. 9581 (SD. Cal. 1985).

FN189. Treas. Reg. § 1.1017—1(a).

FN190. Treas. Reg. § 1.1017-1(a)(1-4) (paraphrased).

FN191. Treas. Reg. § 1.1017-1(a)(5).

FN192. Treas. Reg. § 1.1017-1(a)(6).

FN193. I.R.C. § 1017(c)(1) (1988).

FN194. Committee Report, supra note 172, at 7029.
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FN195. I.R.C. § 1017(d)(1) (1988).

FN196. Id. § 1017(d)(2). For purposes of § 1250(b), the determination of what would have been the depreciation and

adjustments under the straight line method shall be made as if there had been no reduction under this section.

FN197. Id. § 121. Can the gain be sheltered up to the applicable amounts or does § 1017 control and require

inclusion of gain up to the amount of basis reduction?

FN198. Id. § 108(e)(5).

FN199. Id. § 108(c)(5); Juister v. Commissioner, 53 T.C.M. (CCH) 1079 (Section 108(c)(5) held not to apply to

reduction of non-purchase money indebtedness).

FN200. Committee Report, supra note 172, at 7030.

FN201. Committee Report, supra note 172, at 7032.
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Consideration of tax consequences is an important element of almost any major personal or business transaction.

In particular, the tax implications of debt restructuring merit attention because seemingly subtle differences in the

decisions made can create significantly divergent results under the current Internal Revenue Code. The following

example illustrates this anomalous result and serves as a conduit for a proposal which would temper that result.

I. FACTUAL PATTERN

As of December 1, 1987, Ezra and Samantha Rich had the following assets and liabilities:

ASSETS FAIR MARKET VALUE ADJUSTED BASIS

Land/Building $400,000 $100,000

Equipment 40,000 30,000

Inventory 100,000 90,000

Stocks 504,000 50,000

Personal Residence 175,000 70,000

Chevrolet 7,000 10,000

$1,226,000 $350,000

LIABILITIES PRINCIPAL INTEREST

Friendly Bank $ 500,000 $ 75,000

Easy Loan Company 1,000,000 150,000

GM Credit 8,000 500

First Credit Union 300,000 20,000

Asiv Card 10,000 4,000

$1,818,000 $249,500

Obviously, the Riches are unable to meet their financial commitments and have a negative net worth of $841,500.

[FNl] In agonizing *2 over the decision to restructure their financial obligations, they decided to talk with I. M.

Slack, their attorney.

Mr. Slack informed the Riches that they may have causes of action against Easy Loan for fraud and

misrepresentation and against Friendly Bank for the decrease in value of the Riches’ assets, which the bank was

managing. [FN2] After reviewing the financial statements of the Riches and considering their threatened legal

actions through negotiations with Mr. Slack, Easy Loan is willing to satisfy the Riches’ obligation if the Riches

transfer their land and building to Easy Loan. Similarly, Friendly Bank agrees to accept $200,000 in cash from

the Riches in full satisfaction of the Riches’ debt to Friendly Bank. Finally, the Riches contacted their tax adviser

regarding the implications of the proposed debt restructuring.
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The Riches’ situation is a common yet frightening occurrence in many areas of the United States. [FN3] The

tax implications of a proposal like the Riches’ are initially ignored by *3 many taxpayers and their advisers.

However, without proper tax planning the Riches and similarly situated taxpayers will have to live daily with the

tax consequences as the tax collector seeks the government’s due from the debt restructuring. [FN4]

In order to minimize or avoid altogether the tax effects of debt restructuring, the Riches and their advisers must

first be aware of the adverse tax consequences of the restructuring. These consequences are analyzed in Section II

of this Article, while Section III provides an explanation of alternatives to avoid or minimize the adverse tax

consequences. An amendment to the Internal Revenue Code (Code), [FNS] which would relieve the tax burden of

many debtors caused by debt restructuring, is proposed in Section IV. This proposed amendment should add

certainty and equity to transactions involving debt restructuring.

II. TAX LA --DEBT RESTRUCTURING

A. General Rule--The Problem of Debt Discharge Income

The Supreme Court in United States v. Kirby Lumber Co. [FN6] held that a taxpayer which purchased its own

bonds for *4 less than the issue price had gross income to the extent that the issue price exceeded the purchase

price. Therefore, as a general rule, when a taxpayer has debt reduced by a creditor without payment of full

consideration, the taxpayer has cancellation of indebtedness (debt discharge) income (CODI) equal to the excess of

the cancelled debt over the amount of consideration paid by the debtor for the cancellation. [FN7] Thus, applying

the general rule and ignoring its exceptions, [FN8] the Riches will report debt discharge income (CODI) in the

amount of $750,000 [FN9] from the reduction of the Easy Loan obligation and $375,000 [FN10] from the

reduction of the Friendly Bank obligation. Obviously, the income resulting from CODI presents tax planning

problems for the taxpayer and the tax adviser.

B. Relief--Exceptions to General Rule

1. Background

Long after the Kirby Lumber decision, [FN11] lower courts found exceptions to the general rule of CODI when

debt was discharged for less than the full amount owed by the debtor. These courts evidently believed the general

rule was too harsh in certain circumstances and formulated various exceptions:

a. Exclusion to the extent that the taxpayer was insolvent before the debt cancellation, but only to the

extent *5 of the insolvency. [FN12]

b. Exclusion if cancellation of the taxpayer’s debt results in no net gain to the taxpayer. [FN13]

c. Exclusion if the debt cancellation is a purchase price adjustment. [FN14]

d. Exclusion if the debt cancellation is a gift. [FN15]

If the taxpayer could come within one of these exceptions, all or part of the CODI could be excluded from gross

income, thereby giving full or partial relief from the general rule of Kirby Lumber.

2. Congressional Response

To clarify the feneral rule of Kirby Lumber, to add certainty to its exceptions, and to adopt tax provisions to

replace those repealed by the Bankruptcy Act of 1978, [FN16] Congress in 1980 codified a somewhat modified

version of the exceptions. [FN17] Under the codification, CODI is excluded from a taxpayer’s *6 gross income if

the discharge occurs:
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a. While the taxpayer is subject to bankruptcy proceedings and the bankruptcy court either has issued a

discharge order concerning the debt or discharge is pursuant to a plan approved by the court; [FN18] or,

b. While the taxpayer is insolvent, but only to the extent of the taxpayer’s insolvency; [FN19] or,

c. For interest or other expenses which, if paid, would be deductible by the taxpayer; [FN20] or,

d. When the taxpayer is not subject to bankruptcy and is not insolvent if the debt reduction occurs as a

result of a purchase price adjustment with the original seller. [FN21]

In 1986, Congress adopted another CODI exclusion—-one for qualified farmers who are solvent at the time of debt

discharge. [FN22] Under this provision, CODI is excluded as if the *7 qualified farmer were insolvent.

However, this CODI exclusion has been both limited and expanded by the Technical and Miscellaneous Revenue

Act of 1988. [FN23]

The exclusion of the CODI from gross income may affect the debtor/taxpayer’s tax attributes--examples of

which are net operating losses, capital losses, tax credits, and adjusted basis in assets. [FN24]

Numerous articles have already explored the statutory exceptions to debt discharge income. [FN25] Therefore,

except for application of these rules to the Riches’ situation, these statutory exceptions will not be analyzed

further. However, other planning techniques to avoid adverse tax effects from debt restructuring will be

explored. [FN26]

3. Application of Exceptions to Riches

a. Initial Result

If the Riches restructure their debts as proposed, under the general rule of Kirby Lumber and absent application

of the statutory exceptions, the Riches must report $1,125,000 [FN27] of income from the debt discharge. A

substantial portion of this income, however, can be excluded from the Riches’ gross income by invoking the

statutory exceptions. [FN28]

*8 b. Interest

Because the payments to Friendly Bank and Easy Loan are insufficient to pay the principal, the interest is

regarded as cancelled. [FN29] If the Riches are cash basis taxpayers and entitled to deduct the interest if paid, the

cancelled interest will be excluded from gross income and will not be classified as CODI. [FN30] The cancelled

interest would be includable in gross income if the Riches were accrual basis taxpayers and had deducted the

unpaid interest. [FN31]

c. Insolvency

Additionally, because the Riches are insolvent (liabilities of $1 ,842,500—-assuming the interest owed to Friendly

Bank and Easy Loan Company is excludable under Code § 108(e)(2)—- [FN31] exceed the fair market value of

assets of $1,051,000), [FN33] they can exclude up to the amount of their insolvency ($791,500) from their gross

income. [FN34] Thus, the CODI [FN35] in excess of the amount excluded as interest or under the insolvency rule

($108,500) will be included as gross income on the Riches’ tax returns subject to the exceptions and planning

techniques discussed in Section III.

*9 C. Gain

A surprise to taxpayers, in addition to the discharge of indebtedness income, sometimes results when
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appreciated assets are transferred to satisfy a debt obligation. [FN36] For example, the Riches propose to transfer

their land and building to Easy Loan to satisfy their obligation of $1,150,000. [FN37] If the Easy Loan liability

is nonrecourse [FN38] (nonpersonal) to the Riches, the Riches will have a gain of $1,050,000 with no CODI to

report. [FN39] On the other hand, if the Riches’ liability to Easy Loan is recourse [FN40] (personal), the Riches’

gain, according to the Treasury Department Regulations, will be $300,000. [FN41] The remainder of the Easy

Loan indebtedness ($750,000) in excess of the fair market value of the land and buildings ($400,000) will be

CODI and subject to the CODI exception. [FN42]

Originally, the Treasury Department acquiesced in a case holding that no gain resulted from the transfer of

appreciated property to a creditor to discharge a debt because the discharge *10 resulted in CODI to the debtor/

taxpayer. [FN43] However, the Treasury Department recently withdrew its acquiescence and currently takes the

position that a taxpayer who transfers appreciated property to satisfy a recourse debt has gain rather than CODI to

the extent that the lesser of the asset’s fair market value or the cancelled debt exceeds the adjusted basis of the

asset. [FN44]

Recently, the IRS argued that no loss deduction should be allowed a taxpayer who did not sustain an economic

loss. [FN45] Query whether a taxpayer could argue that no gain should be reported where there is no economic

gain. This would be the situation if the taxpayer is insolvent both before and after the transfer of property to the

creditor.

The importance of this distinction between gain and cancellation of indebtedness income under the current

Code, Treasury Regulations, rulings, and case law should not be overlooked. CODI may be excluded from gross

income under one of the above exceptions, whereas gain is not subject to these exclusions. [FN46] Thus, gain

will be subject to the usual gain—related rules of realization, recognition, capital gains, depreciation recapture, and

section 1231 treatment. [FN47]

D. Options

Without utilization of the tax planning techniques discussed in Section III, if the Riches settle their financial

obligations as suggested, they may incur substantial federal income tax liability. The relevant factors considered

in determining *11 that liability may include the availability of net operating losses, capital losses, and credits to

offset the CODI of $108,500; the gain of $300,000; or the tax resulting from the gain or CODI. If the Riches do

incur substantial tax liability, their options may be limited to one, or a combination, of the following:

1. Pay the tax liability either at once or under an installment payment agreement. [FN48]

2. File bankruptcy in an attempt to discharge the liability: [FN49]

3. Make an offer in compromise. [FN50]

4. Ignore the liability. [FN51]

Any of these options--except the final one which is unrealistic and too simplistic in most cases--may involve

substantial present and future financial hardships to the Riches.

III. TAX PLANNING TECHNIQUES TO AVOID UNDESIRED TAX EFFECTS

A. Overview of the Problem

As the previous discussion illustrates, adverse tax effects of the proposed debt restructuring may force the

Riches into further financial hardship and may require bankruptcy [FN52] if *12 they are unable to exclude the

CODI or gain from their gross income. However, the Riches should first consider the following methods for
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excluding CODI from their gross income:

Plan 1. Allocation of some of the CODI to damages suffered by the Riches.

Plan 2. Transfer of property to the spouse with the lower income potential.

Plan 3. Change of the debt from nonrecourse to recourse.

Plan 4. Other less practicable alternatives.

B. Plan 1--Darnages

1. General Rules

a. Personal Damages

If a taxpayer receives compensatory damages for personal injuries, these damages are excluded from gross

income. [FN53] The IRS formerly took the position that punitive damages arising from a personal injury were

also excludable from gross income; [FN54] however, the IRS has recently revised its position and now contends

that all punitive damages are included in gross income. [FN55]

A debtor may have numerous causes of action against a creditor arising from a loan. [FN56] If possible, a

debtor should structure his or her position (complaint or petition) or settlement to take advantage of the personal

damage exclusion. Causes of action which result in personal injuries and are excludable from gross income

include libel, [FN57] slander, [FN58] negligence and fraud. [FN59]

b. Capital Recovery

Additional damage recoveries may result in no income if the recovery is for loss or a reduction in value of

capital *13 caused by the creditor(s). [FN60] For example, if a creditor is in a fiduciary position or has control

of a debtor’s assets which decline in value, the debtor’s damage recovery due to loss of asset values will not result

in gain to the debtor except to the extent that the amount of damages exceeds the debtor’s adjusted basis in the

asset. [FN61]

c. Allocation

If the judge or jury fails to allocate the damage recovery between those damage items which are excludable from

gross income and those items which are includable in gross income, or if the debtor and creditor fail to allocate

the damages in their settlement agreement, then the Internal Revenue Service (IRS) will allocate the award or

settlement amount according to the damages pled. [FN62] If no damage amount was pled, the allocation is based

upon the facts in the case. [FN63]

2. Application to the Riches

a. Personal Recovery

If the Riches have damage claims against Easy Loan and/or Friendly Bank, the Riches and their attorney should

consider an allocation of any settlement amount to those damage claims which are excludable from gross income.

For instance, assuming the Riches settle their damage dispute with Easy Loan for $150,000 which is allocated for

emotional distress to the Riches, the $150,000 is treated as paid to the Riches by Easy Loan and no income is

reported. [FN64] In addition, the Riches would be treated as having paid $150,000 to reduce the amount owed

to Easy Loan. [FN65] The settlement agreement should be specific in applying the $150,000 to reduce *14
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principal or to pay interest, whichever is in the Riches’ best interest.

If the Riches and their counsel fail to allocate the settlement amount, the IRS may allocate the settlement amount

on the same basis that the amounts were allocated in the Riches’ complaint or petition. [FN66] If no complaint or

petition was filed, then the IRS may apply the $150,000 to the taxpayer’s disadvantage. [FN67] For example, the

IRS may allocate all or a portion of the damages to items not excludable from gross income, including wages,

punitive damages, contract recovery, and other nonpersonal injuries. [FN68]

b. Capital Recovery

An alternative to the personal damage exclusion would be available if the Riches had grounds to claim that

either creditor had breached a fiduciary relationship and that this breach had caused a decline in property values.

Any recovery up to the Riches’ adjusted basis in their properties, which had declined in value due to the breach,

would be a return of capital. Any amount received in excess of the adjusted basis would be gain realized, and

perhaps recognized, to the Riches. [FN69]

3. Conclusion

Counsel for taxpayers must be aware of the tax implications of settlement agreements and lawsuits filed.

Improper or ill-advised allocations can result in adverse tax effects to debtor/taxpayers who are already in

financial trouble. However, properly structured settlements may result in substantial tax savings from less gain

and cancellation of indebtedness *15 income. [FN70]

C. Plan 2--Transfer to Spouse

If the Riches transfer their land and building to Easy Loan to satisfy their obligations, the Riches will have a

gain to report on their tax return [FN71] and/or CODI which may be wholly or partially excluded from gross

income. [FN72] Unless the Riches have net operating losses or capital losses [FN73] to offset the gains and

CODI, or, alternatively, credits to offset the resulting taxes, [FN74] the Riches will owe federal income tax as a

result of the transfer of assets to their creditor(s).

The assessment, if not paid, will result in collection efforts by the IRS. [FN75] Bankruptcy may not be a

viable solution because the Riches will not be able to discharge these taxes until at least three years after the taxes

are assessed. [FN76] Thus, the Riches’ income for the three year period will be subject to levy by the IRS.

Additionally, any acquisition of assets or increase in asset value during the three years will be subject to the tax

lien or levy. [FN77]

As an alternative to the Riches’ transfer of the land and building to Easy Loan, they should consider

transferring the real estate from the spouse who is either earning more income or has more income potential

(transferor spouse) to the other spouse (transferee spouse). This transfer will result in no gain *16 or loss to the

transferor spouse. [FN78] The transferee spouse will acquire the same adjusted basis in the land and building as

did the transferor spouse. [FN79]

Upon transfer of the real estate to Easy Loan, the transferee spouse will have either gain or loss to report, and

both the transferee and transferor may have CODI. [FN80] However, both transferee and transferor spouses can

attempt to exclude the CODI from gross income under the insolvency exclusion or other applicable exclusions.

[FN81]

If the transferee spouse reports gain (which results in the assessment of income tax on that gain) and the

transferor spouse has no gain to report, the transferor spouse will not be taxed on the gain if the spouses file

separate income tax returns. Furthermore, the transferor will not be taxed on the CODI if one of the CODI

exceptions applies. [FN82] Therefore, the transferor can have a substantial salary, purchase assets which may
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appreciate in value, and own a sole proprietorship without fear that the IRS will levy on these assets and income.

[FN83]

The IRS may attempt to collapse the transfer between the spouses and argue that the subsequent transfer from

the transferee spouse to Easy Loan was in reality a transfer from both spouses to the creditor. This is commonly

known as the step transaction doctrine. [FN84] Application of this doctrine may *17 be avoided if sufficient time

elapses between the initial transfer between the spouses and the subsequent transfer to Easy Loan. [FN85]

Moreover, if the purpose of the transfer between the spouses is estate planning [FN86] or business related,

[FN87] application of the doctrine may similarly be avoided.

D. Plan 3--Nonrecourse to Recourse Debt

As previously stated, when a debtor transfers property to a creditor to satisfy a debt, the tax consequences differ

depending upon various factors:

1. whether the debt is recourse or nonrecourse; [FN88]

2. whether the fair market value of the property is less or more than the amount of the debt; [FN89] and

3. whether the adjusted basis is less or more than the fair market value of the property and/or debt. [FN90]

The following diagram contains the possible different tax results of the above combinations:

TABULAR OR GRAPHIC MATERIAL SET FORTH AT THIS POINT IS NOT DISPLAYABLE

*18 Thus, if a taxpayer has appreciated property which has a fair market value less than the debt and the debt is

nonrecourse, a taxpayer will have more gain to report than if the debt were recourse. This is because the amount

realized with a nonrecourse note will equal the amount of the unpaid balance of the note rather than the fair

market value of the property--that is, the maximum amount realized when a recourse obligation is satisfied.

Therefore, no CODI results to a taxpayer satisfying a nonrecourse obligation with property. [FN91] Because

there is no CODI, a taxpayer with nonrecourse debt will not have an opportunity to exclude the gain from income

under the CODI exclusion rules. [FN92]

However, if a taxpayer’s debt is switched from nonrecourse to recourse and the taxpayer transfers property to

the creditor to satisfy the debt, the transfer to the creditor may result in CODI and gain. [FN93] Consider the

Riches who owe *19 $1,000,000 to Easy Loan on a recourse loan. If the Riches transfer their land and building,

with a fair market value of $400,000 and an adjusted basis of $100,000, to satisfy the $1,000,000 loan, the

Riches will have a gain of $300,000 [FN94] and CODI of $600,000. [FN95] The Riches may exclude the CODI

from gross income if one of the CODI exceptions applies; [FN96] however, the gain is usually included in gross

income. If the loan were nonrecourse, the reportable gain would have been $900,000 without CODI to exclude

from gross income. [FN97]

E. Plan 4--Other Alternatives with Less Potential for Practical Success

1. Like-Kind Exchange

Instead of transferring property to the creditor, a taxpayer should consider an exchange, for like-kind property,

of the property subject to liabilities. Normally, an exchange of properties will result in recognition of realized

gain or loss. [FN98] However, if properties of like-kind are exchanged, no gain or loss is recognized. An

exception exists in that gain may be recognized to the extent that property, which is not of like-kind, is received.

[FN99] If a taxpayer transfers property which is *20 subject to more liabilities than those on the property which

the taxpayer/transferor receives, the excess liabilities, less any money paid by the transferor, may result in gain
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recognized to the transferor. [FN100]

Even though the possibility of a like-kind exchange exists for a taxpayer in financial trouble, as a practical

matter a like-kind exchange may not solve the taxpayer’s financial problems. This is because the debt on the

property received by the taxpayer/transferor will have to be repaid with after-tax dollars. [FN101]

2. Incorporation

Some taxpayers might consider transferring their business assets to a corporation in exchange for the

corporation’s stock. [FN102] The corporation could then transfer the assets to its *21 creditors, and the

cancellation of indebtedness income and gain would be reported by the corporation rather than by the shareholder.

[FN103]

Two problems may result from the incorporation. First, the taxpayer/transferor will recognize gain to the

extent that the nondeductible liabilities transferred to the corporation exceed the adjusted bases of the transferred

assets. [FN104] Obviously, the taxpayer can avoid this result by balancing the liabilities transferred to the

corporation against the adjusted bases of assets transferred to the corporation. [FN105]

Secondly, the IRS may argue that the step transaction doctrine applies to the transfer of assets to the corporation

and the subsequent transfer of assets by the corporation to *22 creditors. [FN106] Under this analysis, the income

from the corporate transfer to creditors, including gains, would be reported by the taxpayer/shareholder rather

than by the corporation. The feasibility of incorporating the business with the liabilities in order to avoid gain to

the taxpayer/shareholder will depend upon the specific fact situation.

3. Termination of S Corporation Election

If the taxpayer/debtor is an S Corporation, [FN107] prior to the transfer of assets to a creditor in satisfaction of ’

the debt, the taxpayer/debtor should consider terminating its S Corporation election. [FN108] After the S

Corporation election has been terminated, the organization could transfer the assets to its creditor(s) to satisfy the

corporation’s liability. In most cases, due to the S Corporation termination, the gain and CODI will be reported

and taxed at the corporate level and not at the shareholder level. [FN109]

*23 4. Transfer to Trust

Some taxpayers may attempt to transfer the assets and liabilities to an irrevocable trust with the hope that the

trust will have to report the gain and CODI upon the transfer of assets to the creditor(s). [FN110] Contrary to the

taxpayer’s goal to have the gain so reported, gain results from the transfer of assets and liabilities to an

irrevocable trust if the liabilities exceed the taxpayer’s adjusted basis in the assets. [FN111] Thus, such a transfer

to avoid gain and CODI to the transferor does not appear to be a viable alternative.

An equally undesirable result is achieved by a transfer of a taxpayer’s assets and liabilities to a revocable or

grantor trust with a subsequent transfer of the assets by the revocable trust to satisfy the liabilities. The gain and/

or CODI resulting from the asset transfer by the revocable or grantor trust, under the grantor trust tax rules, will

be reported by the taxpayer/settlor creating an undesirable result in most cases. [FN112]

*24 IV. SANITY (OR CLARITY, IF POSSIBLE) AND RELIEF

A. Introduction

The present income taxation system, which in many cases substantially increases the tax burden of financially

troubled taxpayers, creates traps for the unwary and has resulted in a search by knowledgeable taxpayers and

advisors for maneuvers, as discussed in Section III, which will avoid income taxes from debt restructuring. This
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tax system should be revised to avoid inequities and additional problems for financially distraught taxpayers.

[FN113]

B. Inequities

The transfer of appreciated assets by insolvent or bankrupt taxpayers to satisfy liabilities creates an inconsistent

result when compared with the straight reduction in debt by bankrupt or insolvent taxpayers without a transfer of

assets. In the former case, the debtor/taxpayer has gain and, usually, CODI. [FN114] The CODI may be

excluded from gross income, whereas the gain must generally be reported by the debtor/taxpayer. [FN115] In

contrast, the debtor/taxpayer with straight debt reduction and no transfer of appreciated property will have only

CODI and may have no income to report due to the statutory exclusions. [FN116] Such an inconsistency is

simply not justifiable. A better result would provide similar tax treatment of both transaction types.

C. Congressional Relief

1. Proposed Subsection (h)

In its earliest stages, this article contemplated a new, *25 complex Internal Revenue Code section to resolve the

tax problems of restructuring debt and the inequities which result from inconsistent treatment of gain and CODI.

However, after drafting several proposed Code sections to resolve the tax problems of inconsistent treatment of

those taxpayers who resolve their debts with money or nonappreciated assets compared to those taxpayers who use

appreciated assets to settle their debts, [FN117] it became evident that additional sections would only add further

complexity to the Code. [FN118]

Therefore, in order to give statutory relief to the affected taxpayers, [FN119] to reduce complexity, to add

further certainty, to avoid the mental and transactional gymnastics described in Sections 11 and III, and to ensure

consistent treatment, Congress should consider amending Code section 108 to add the following subsection (h):

Subsection (h) Gain-Discharge of Indebtedness Income

(1) Excludable Gain--For purposes of this Chapter, gain realized from the transfer of property to a seller or

lender in partial or full satisfaction of an obligation of the transferor shall be regarded as discharge of

indebtedness income to the extent the gain realized would be excluded from gross income under this section if

the gain realized were classified as discharge of indebtedness income.

(2) Excess Gain--Gain realized which is not excludable from gross income under paragraph (1) of this

subsection shall be treated as gain realized for purposes of section 1001 and other gain provisions of this

Chapter.

(3) Allocation——Unless otherwise allocated by the transferor and lender in writing, the fair market value of

the property transferred to a lender or seller in partial or full satisfaction of the transferor’s obligation shall be

allocated first to the principal amount of the outstanding debt and any excess shall be allocated to accrued

interest.

*26 (4) Coordination with Discharge of Indebtedness Income--If some discharge of indebtedness income

and/or gain realized are to be included in gross income even after the application of subsection (a), then the

amount of gain realized to be excluded from gross income under subsections (a) and (h)(1) shall bear the same

relationship to excluded discharge of indebtedness income (including gain realized to be excluded) as the total

gain realized on the transfer described in paragraph (1) of this subsection bears to the total discharge of

indebtedness income (including total gain realized).

2. Explanation of Proposed Subsection (h)
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When a taxpayer transfers property to a lender or seller, in full or partial satisfaction of an obligation, gain

realized, if any, on the transfer will be subject to the exclusionary rules of Code subsections 108(a), (d), and (e).

In addition, to the extent excluded from gross income, the gain realized will be regarded as discharge of

indebtedness income. [FN120] The gain realized, to the extent not excluded from gross income under the Code

section 108 exclusionary rules, will retain its status as gain realized [FN121] and will be subject to capital gain,

nonrecognition, depreciation recapture, and other gain rules and analyses. [FN122]

For taxpayers who are not in bankruptcy, if gain realized and CODI exceed the amount of the taxpayer’s

insolvency, some of the gain realized and CODI will be subject to exclusion while other gain realized and CODI

will be included in gross income during the same taxable year. [FN123] In this case, in order to determine the

amount of gain realized excluded from gross income, the gain realized will be proportionately excluded from

gross income based upon the following formula:

Total Gain Realized/Total Gain Realized and CODI = Gain to be excluded under Code § 108/Income to be

excluded under Code § 108

*27 For example, if the Riches, who are not in bankruptcy, transfer an asset with a fair market value of $400,000

and an adjusted basis of $100,000 to satisfy a recourse obligation of $1,000,000, the Riches will have gain

realized of $300,000 ($400,000 fair market value less $100,000 adjusted basis) [FN124] and CODI of $600,000

(difference between $1,000,000 obligation and $400,000 fair market value of property transferred to satisfy the

obligation). [FN125] Assume that the Riches are insolvent to the extent of $796,000. The Riches can only

exclude the gain realized ($300,000) and CODI ($600,000) to the extent of insolvency ($796,000). [FN126]

Paragraph (4) of proposed subsection (h) would allocate the exclusionary amount as follows:

Total Gain Realized ($300,000)/Total Gain Realized ($900,000) and CODI = ($265,000) Gain Realized to

be excluded/($796,000) Income (Gain Realized and CODI to be excluded)

Gain Realized to be excluded = $265,000

CODI to be excluded = $531,000 ($796,000 - $265,000)

The remainder of the gain realized [$300,000 (total gain realized) less $265,000 (gain realized excluded) =

$35,000] will be subject to the normal tax rules for gain realized--capital gain, section 1231, depreciation

recapture, and nonrecognition provisions, [FN127] and the remaining CODI ($600,000 -$531,000 = $69,000)

will be included in gross income under the general rule of the Kirby Lumber case. [FN128]

Without proposed subsection (h), the Riches would have $600,000 of CODI which would be totally excluded

from *28 gross income, and they would recognize gain of $300,000. Thus, unless the indebtedness is qualified

farm indebtedness and the Riches meet the requirements of Code section 108(g), proposed subsection (h) would

allow the Riches to exclude an additional $196,000 from gross income and, as a result, include only $104,000 in

gross income as gain realized and/or CODI.

A taxpayer, who had cancelled the $1,000,000 debt with a $100,000 cash payment and was insolvent to the

extent of $796,000, would be allowed to exclude $796,000 of the $900,000 in CODI from gross income. The

same result would be achieved when appreciated property satisfies the $1,000,000 obligation, [FN129] thus

providing more consistent treatment under proposed subsection (h) than under the present CODI/gain realized

rules.

3. Implications of Proposed Subsection (h)

The enactment of subsection (h) would result in consistent treatment for CODI and gain realized for taxpayers

who could exclude CODI and/or gain realized from gross income if one of the statutory exclusions in Code
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section 108(a), (d), or (e) applies. Financially troubled taxpayers, under proposed subsection (h), obtain a new

federal income tax start, thereby achieving one of the purposes behind the enactment of Code section 108.

[FN130]

The effect on tax revenues should be minimal because the affected taxpayer must usually be in bankruptcy, be

insolvent, or have status as a qualified farmer in order to exclude the gain from gross income under proposed

subsection (h). [FN131] Thus, the IRS will be relieved of attempts to collect taxes from taxpayers who have few

if any assets other than exempt assets and assets subject to security interests prior to the IRS tax lien.

Consequently, taxpayers should be relieved from the *29 financial and psychological burdens of owing taxes

while lacking the funds to pay them.

Some tax purists could argue that subsection (h) would result in a double tax benefit to taxpayers who own

depreciable property. The first benefit is represented by the depreciation deduction, [FN132] and a second tax

benefit would be realized by excluding gain, as CODI, when the depreciable property is transferred to a creditor

to satisfy the taxpayer’s obligation. [FN133] However, a similar double tax benefit is available to taxpayers who

borrow funds to pay business or production-of-income expenses and later have the loan reduced or cancelled. The

taxpayer will first deduct business or production-of-income expenses [FN134] which reduce taxable income and

later, when the loan is reduced or cancelled, the CODI may be excluded from gross income. [FN135]

Tax administrators may argue that subsection (h) will result in income tax avoidance by a plethora of tax shelter

investors when a tax shelter partnership is insolvent. Accordingly, most gain would be excluded from gross

income under the proposed subsection. Practically, however, because the exclusionary tests of Code section 108

are applied at the partner level and not at the partnership level [FN136] and because many tax shelter investors are

required to meet certain net worth requirements before committing funds to the tax shelter, [FN137] few tax

shelter investors should be insolvent or able to file for bankruptcy. Thus, most of these investors would not

qualify under the exclusionary requirements of Code section 108. Therefore, gain from the transfer of the

property by a tax shelter or other partnership to a creditor, in partial or full satisfaction *30 of an obligation, will

be included in a partner’s gross income.

V. CONCLUSION

The inequities created by the difference in treatment between gain realized, which is included in gross income,

and cancellation of indebtedness income, which can or may be excluded in many cases, may be alleviated through

creative and proper tax planning. Enactment of a statutory provision where gain realized is subject to similar

exclusionary rules as CODI should result in more consistent treatment for financially troubled taxpayers. Because

most of these taxpayers are arguably levy-proof, no substantial loss of revenue would result.

Furthermore, enactment of the proposed legislation to treat gain realized as CODI for some taxpayers will give

financially troubled taxpayers a fresh tax start, similar to the fresh start obtained in bankruptcy, and relief from a

tremendous emotional burden. The effect of changing the tax rules on gain realized in debt restructuring

transactions should also be minimal to the United States Treasury because collection of the taxes levied against

these taxpayers is frequently impracticable.

FNa Professor of Law, Drake University.

FNl. The Uniform Commercial Code contains three definitions of insolvency:

(a) a person is unable to pay his, her, or its debts as they become due. 11 U.S.C. § 303(h)(1) (1986).

(b) a person fails to pay his, her, or its debts in the ordinary course of business.

(0) a person’s liabilities exceed the fair market value of a person’s assets, I.R.C. § 108(d)(3) (1986); 11 U.S.C. §
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101(31)(1986)

U.C.C. § 1-201(23).

The latter definition is used to calculate the insolvency or negative net worth of the Riches, although the Riches are

probably also insolvent under the other insolvency definitions. See also Kreps v. Comm’r, 351 F.2d 1 (2d Cir.

1965).

FN2. Debtors have asserted various causes of action against creditors, including, but not limited to, the following:

a. breach of a confidential relationship;

b. breach of a covenant of fair dealing; K.M.C. Co. v. Irving Trust Co., 757 F.2d 752 (6th Cir. 1985); see also

Annotation, Bank’s Liability for Breach of Implied Contract of Good Faith and Fair Dealing, 55 A.L.R. 4th 1026

(1987).

c. economic duress;

(1. fraud (actual and constructive);

e. intentional interference with a business relationship (existing and potential);

f. intentional misrepresentation;

g. negligent misrepresentation;

h. breach of contract;

i. negligence;

j. reduction in value of assets-—breach of fiduciary duty/breach of contract.

The Wall Street Journal reported that lender liability has risen dramatically in the last few years. Wall St. 1., April

7, 1988, at 7, col. 1. For a discussion of theories farm debtors may have against their lenders, see Bahls,

Termination of Credit for the Farm or Ranch: The Theories of Lender Liability, 48 MONT. L. REV. 213—66

(1987).

FN3. The following table shows that bankruptcy filings have increased by more than 50% in the last five years.

Filings, by Chapter of the Bankruptcy Code June 30, 1982 through June 30, 1987

Year Total 7 11 Chapter 13 Other

12

[FN*]

1982 367,866 255,095 14,058 98,705 8

1983 374,734 251,319 21,206 102,201 8

1984 344,275 232,778 20,023 91,460 13

1985 , 364,536 244,647 21,420 98,452 17

1986 477,856 332,675 24,442 120,726 13
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1987 561,278 397,548 22,564 4,824 136,300 42

FN* Chapter 12, which deals with family framer debt adjustment, became

effective November 26, 1986.

Source: 1987 ANN. REP. OF THE ADMIN. OFF. OF THE UNITED STATES CTS. 10, 100—01.

For a discussion of the farm crisis and its effects on families, see, In Iowa, Mental Anguish Still Racks Families,

Taxes Social Workers, Even as Farm Crisis Abates, Wall St. J ., May 18, 1988, at 70, col. 1.

FN4. See infra notes 75 and 77 and accompanying text (discussing tax collection activities of the Internal Revenue

Service (IRS)).

FNS. References to the Internal Revenue Code are to the Internal Revenue Code of 1986 (as amended).

FN6. United States v. Kirby Lumber Co., 284 US. 1 (1931) (held that a taxpayer who had purchased bonds for less

than the face amount had gross income to the extent that the face amount of the bonds exceeded the amount paid for

the bonds).

FN7. Id.

FN8. See infra notes 13-17 and accompanying text (discussing the exceptions to the general rule).

FN9. The Riches owe Easy Loan principal of $1,000,000 and interest of $150,000. The transfer of the land and

building with a fair market value of $400,000 to Easy Loan in satisfaction of the $1,150,000 debt will result in CODI

of $750,000 (difference between debt and fair market value of asset transferred to the creditor), assuming the interest is

included in the $1,150,000 debt for CODI purposes. Accrued interest is excluded from gross income if the interest

would be deductible to the debtor if paid. I.R.C. § 108(c)(2) (1986). If this accrued interest is eliminated from gross

income, then the interest should be excluded from both the CODI and insolvency calculations.

FN10. The Riches owe Friendly Bank principal of $500,000 and interest of $75,000. The payment of $200,000 in

cash to Friendly Bank in full satisfaction of the $575,000 debt will result in CODI of $375,000. See supra note 9

(analysis of the effect of interest on the CODI and insolvency calculations).

FN11. United States v. Kirby Lumber Co., 284 US 1 (1931).

FN12. Astoria Marine Constr. Co. v. Comm’r, 12 T.C. 798 (1949); Lakeland Grocery Co. v. Comm’r, 36 B.T.A.

289 (1937).

FN13. Bowers v. Kerbaugh—Empire Co., 271 US 170 (1926) (United States Supreme Court held that no income

resulted when a taxpayer, who had borrowed German marks and lost money on the transaction, repaid the loan with

German marks which cost less than the original German marks borrowed). The Ninth Circuit Court of Appeals has

refused to follow Kerbaugh—Empire. Vukasovich, Inc. v. Comm’r, 790 F.2d 1409 (9th Cir. 1986).

FN14. Edwards v. Comm’r, 19 T.C. 275 (1952); Clem v. Campbell, 62-2 USTC (CCH) 19786 (N.D. Tex. 1962);

Bosse v. Comm’r, 29 T.C.M. 1772 (1970).

FN15. Helvering v. American Dental Co., 318 US. 322 (1943). The American Dental Co. case was subsequently

limited to its facts by the United States Supreme Court. Comm’r v. Jacobson, 336 US. 28 (1949).

FN16. The Senate Finance Committee stated that I.R.C. § 108 (1986) was amended because the tax rules contained in

the Bankruptcy Act were repealed by Pub. L. No. 95—598, 92 Stat. 2549—2688 (1978). Furthermore, the Committee

intended to give bankrupt and insolvent taxpayers a fresh start. S. REP. NO. 1035, 96th Cong. 2d Sess. 620, 624
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(1980).

FN17. Prior to the 1980 amendment, I.R.C. § 108 (1954), (as amended), read as follows:

No amount shall be included in gross income by reason of the discharge, in whole or in part, within the taxable

year, of any indebtedness for which the taxpayer is liable, or subject to which the taxpayer holds property, if--

(1) the indebtedness was incurred or assumed--

(A) by a corporation, or

(B) by an individual in connection with property used in his trade or business, and

(2) such taxpayer makes and files a consent to the regulations prescribed under section 1017 (relating to

adjustment of basis) then in effect at such time and in such manner as the Secretary by regulations prescribes.

In such case, the amount of any income of such taxpayer attributable to any unamortized premium (computed as of

the first day of the taxable year in which such discharge occurred) with respect to such indebtedness shall not be

included in gross income, and the amount of the deduction attributable to any unamortized discount (computed as of

the first day of the taxable year in which such discharge occurred) with respect to such indebtedness shall not be

allowed as a deduction.

The 1980 amendment to section 108 under Pub. L. No. 96-589, § 2(a), 94 Stat. 3389 (1980) divided section 108 into

five subsections. The general exclusion rules are in subsection (a). Subsection (b) contains the reduction of tax

attributes. Under subsection (c), a taxpayer could elect to exclude qualified business indebtedness from gross income

(this exclusion was repealed by the Tax Reform Act of 1986). Subsection (d) defines the terms and contains special

rules, and subsection (e) explains the application of the discharge of indebtedness exceptions.

FN18. I.R.C. §§ 108(a)(1)(A) and (d)(2) (1986).

FN19. I.R.C. §§ 108(a)(1)(B), (a)(3), (d)(1), and (d)(3) (1986).

FN20. I.R.C. § 108(e)(2) (1986). This exception generally applies to cash basis taxpayers because in order for no

CODI to result to the taxpayer under I.R.C. § 108(c)(2) (1986), the taxpayer must have received a deduction if the

discharged item had been paid. Examples of items which, if paid by a cash basis taxpayer, will result in a deduction to

a taxpayer include compensation, interest and rent. Query whether the result would be the same for discharge of

personal interest which is no longer deductible, subject to phase out rules. I.R.C. § 163(11)(1) and (6) (1986). If an

accrual basis taxpayer has deducted an item and the item is subsequently cancelled or forgiven, the item should be

subject to the tax benefit rule, I.R.C. § 111 (1986), and not the CODI rules of I.R.C. § 108 (1986). In situations

where the accrued item has been added to the principal owed by the taxpayers and the loan is nonrecourse, the Tax

Court has held that the amount realized includes the accrued item and that the tax benefit rule is inapplicable. Allan v.

Comm’r, 86 T.C. 655 (1986).

FN21. I.R.C. § 108(c)(5) (1986).

FN22. I.R.C. § 108(g) (1986) which was added by the Tax Reform Act of 1986; Pub. L. No. 99—514, § 405(a), 100

Stat. 2224 (1986), effective for discharge of indebtedness occurring after April 9, 1986. In order to apply the solvent

farmer exclusion rules, the lender must be a qualified person, which, now includes federal, state or local governments

as well as agencies and instrumentalities of such governments. I.R.C. § 108(g)(3) (1986). The Technical and

Miscellaneous Revenue Act of 1988 expands the definition of ’qualified person’ to include federal, state or local

governments or affiliates and limits the exclusion from CODI for qualified farmers to the tax attributes and adjusted

basis in depreciable property, farm land, or other business or investment property. § 1004 of the Technical and
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Miscellaneous Revenue Act of 1988, H. Rep No. 4333, 100th Cong., 2d Sess. (1988).

FN23. Id.

FN24. I.R.C. §§ 108(b) and 1017 (1986).

FN25. Asofsky & Tatlock, Bankruptcy Tax Act Radically Alters Treatment of Bankruptcy and Discharging Debts, 54

J. TAX’N 106-11 (1981); Bibler & Bloethe, Discharge of Indebtedness--Tax Planning Alternatives for the Individual

Taxpayer, 7 J. OF AGRIC. TAX’N AND LAW 233-56 (1985).

FN26. See Section III of this article.

FN27. See calculations at supra notes 9 and 10. The amount of federal income taxes on this income of $1,125,000

will depend upon a variety of factors including, but not limited to, net operating losses available to offset this income,

other deductions, other income, and filing status.

FN28. See supra notes 13-18 and accompanying text.

FN29. Nichols v. Comm’r, 141 F.2d 870 (6th Cir. 1944); Helvering v. Missouri State Life Ins. Co., 78 F.2d 778 (8th

Cir. 1934).

FN30. I.R.C. § 108(e)(2) (1986). See discussion supra note 20.

FN31. Compare I.R.C. § 111 (1986) (unpaid interest of an accrual basis taxpayer which is cancelled should be

included in gross income under the tax benefit rule) with Allan v. Comm’r, 86 T.C. 655 (1986) (accrued interest added

to principal should be included in the amount realized for nonrecourse loans and is not subject to the tax benefit rule).

FN32. The liability for the interest excluded under I.R.C. § 108(c)(2) (1986) should not be included in the insolvency

calculations because this interest is not included in the CODI calculations and, thus, could result in a double benefit to

the taxpayer: one benefit because the interest is not CODI and a second benefit from increasing the amount of the

taxpayer’s insolvency and potential CODI exclusion.

FN33. ’Insolvency’ is defined as ’the excess of liabilities over the fair market value of assets.’ I.R.C. § 108(d)(3)

(1986). See also supra note 1 for definitions of ’insolvency.’ Assets, such as the Riches’ personal residence, which

are exempt from levy by creditors are excluded from the asset side of the insolvency calculation. Rufus S. Cole, 42

B.T.A. 1110 (1940); Estate of B. M. Marcus, 44 T.C.M. (P-H) 175,009 (1975).

FN34. The insolvency exclusion is limited to the amount of the insolvency which is calculated before the discharge

occurs. I.R.C. §§ 108(a)(1)(B) and (3), and (d)(3) (1986).

FN35. United States v. Kirby Lumber Co., 284 U.S. 1 (1931).

FN36. See Kenan v. Comm’r, 114 F.2d 217 (2d Cir. 1940). The creditor must report the acquisition or abandonment

to the Internal Revenue Service (IRS) on Form 1099-A. See I.R.S., Sales and Other Disposition Assets, 1987 Pub.

544 (IRS position on abandonments and acquisitions of property by creditors to satisfy a debt obligation).

FN37. See supra note 9 and accompanying text for an analysis of the CODI effect.

FN38. Nonrecourse means that the creditor (lender) is not entitled to a personal judgment (recourse) against the debtor

but can only recover the property which secures the loan; thus, the debtor has no personal liability. Treas. Reg. §

1.1001-2(a) and (c) (1980).
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FN39. The gain realized is equal to:

$1,150,000 (amount of the nonrecourse debt——I.R.C. s

7701(g) (1986); Comm'r v. Tufts, 461 U.S.

300 (1983))

$ 100,000 (I.R.C. SS 1011, 1012, and 1016 (1986))

Amount real i zed

Less Adjusted

Basis

Gain Realized $1,050,000

The amount realized may be reduced by the accrued interest if the fair market value of the land and building is

less than the principal amount of debt. See supra note 29 and accompanying text. Even if the gain includes the

interest, the interest should be deductible subject to the personal interest deduction limitation (I.R.C. § 163(h)

(1986)), investment interest deduction limitation (I.R.C. § 163(d) (1986)), and the passive loss rules of I.R.C. §

469 (1986).

FN40. Recourse means the debtor has personal liability. U.C.C. § 3—4l4(l) (1987). The lender may obtain a

personal judgment against the debtor. For examples of tax effects of recourse liability, see Treas. Reg. § 1.1001-2(a)

and (c) (1980).

FN41. Treas. Reg. §§ 1.1001-2(a)(2), (b), and (c) ex. 8 (1980).

FN42. Id. But see supra notes 5 and 33 for a discussion of the interest adjustment which may reduce the amount of

gain realized.

FN43. Texas Gas Distrib. Co. v. Comm’r, 3 T.C. 57 (1944).

FN44. Evidently, in order to avoid the CODI exclusions and a conflict with other court decisions and Treasury

Department regulations, the Treasury Department withdrew its acquiescence on June 15, 1987 in Texas Gas Distrib.

Co. v. Comm’r, 3 T.C. 57 (1987) (revised action on decision, dated June 15, 1987). The amount realized upon the

transfer of property to satisfy a nonrecourse note is not less than the amount of the debt even if the fair market value of

the property is less than the debt. I.R.C. § 7701(g) (1986).

FN45. Frank C. Davis, Jr., 88 T.C. 122 (1987).

FN46. See supra notes 18-23 and 38—41 and accompanying text.

FN47. I.R.C. §§ 1001(a) (realization) and (c) (recognition of gain), 1222 (capital gains), 1(j) (capital gains tax rates),

1245 and 1250 (depreciation recapture), 1231 (ordinary or capital gains), 1031 (like kind exchanges), 1033

(involuntary conversions), 1034 (rollover of gain on principal residence), and 121 (1986) (exclusion of gain on sale of

principal residence by some taxpayers).

FN48. For a discussion of installment payment agreements, see SALTZMAN, IRS PRACTICE AND PROCEDURE

115 .05 (1981) [hereinafter, SALTZMAN].

FN49. ll U.S.C. §§ 507(a)(6), 524(a), 523(a)(1)(A) and (B). See SALTZMAN, supra note 48, 116.11, for further

discussion of bankruptcy effects on income tax liabilities and liens. Some individual taxpayers file for bankruptcy

primarily to trap in the bankruptcy estate, which is a separate taxpayer, the income tax resulting from the gain

recognized and/or CODI on the transfer of property to a creditor to satisfy the taxpayer’s debt. I.R.C. §§ 1398(a) and

(c) (1986). However, if there is no equity in an asset, the bankruptcy trustee may abandon the asset to the debtor who

subsequently transfers the asset to the creditor. Some taxpayers believe that the abandonment results in gain to the

bankruptcy estate and an adjusted basis in the abandoned property to the taxpayer equal to the amount of the
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indebtedness against the abandoned property. This argument is based upon the negative implication of I.R.C. §

1398(f)(2) (1986) that a transfer from the bankruptcy estate to the debtor in the termination of the bankruptcy estate is

not a disposition which will result in gain or loss recognized; thus, an abandonment by the bankruptcy trustee, which is

not a termination, should result in gain or loss recognition to the bankruptcy estate subject to other nonrecognition

provisions. The fallacy of this argument is that an abandonment for bankruptcy purposes does not result in a

disposition or transfer for income tax purposes.

FN50. I.R.C. § 7122 (1986).

FN51. See SALTZMAN, supra note 48, 115.07 (discussing offers in compromise).

FN52. See supra note 49.

FN53. I.R.C. § 104(a)(2) (1986). The excludable recovery for personal damages may be either through a judgment or

settlement. Id.

FN54. Rev. Rul. 75-45, 1975—1 CB. 47.

FN55. Rev. Rul. 84—108, 1984-2 CB. 32.

FN56. See supra note 2.

FN57. Threlkeld v. Comm’r, 87 TC. 1294 (1986).

FN58. Id.

FN59. Vincent v. Comm’r, 219 F.2d 228 (9th Cir. 1955).

FN60. No gain will be realized if the damages incurred are less than the debtor’s adjusted basis. I.R.C. § 1001(a)

(1986). The adjusted basis in the property will be reduced by the damages received. I.R.C. § 1016(a) (1986).

FN61. Id.

FN62. Rev. Rul. 85—98, 1985-2 CB. 51.

FN63. Priv. Ltr. Rul. 85-47-025 (1985). Although under I.R.C. § 6110(j)(3) (1986) private letter rulings have no

precedential effect, these rulings may be given some weight if the IRS attempts to take a contrary position. Rowan

Cos., Inc. v. United States, 452 U.S. 247 (1981).

FN64. Rev. Rul. 85-98, 1985-2 CB. 51.

FN65. Id.

FN66. Id.

FN67. If no allocation of damages is pled or contained in the settlement agreement, a judge’s decision, or in a jury

verdict, then the allocation will be based upon the facts established in the case. See supra note 63.

FN68. I.R.C. § 61 (1986). Comm’r v. Glenshaw Glass Co., 348 U.S. 426 (1955) (everything received is includable

in gross income except to the extent that a statutory or judicial exclusion exists).

FN69. I.R.C. § 1001(a) (1986). Gain realized from settlements or lawsuits will be included (recognized) in gross
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income unless a nonrecognition provision applies. I.R.C. § 1001(c) (1986). Nonrecognition I.R.C. sections include §

1031 (like-kind exchange), § 1033 (involuntary conversion), § 1034 (sale of principal residence), and § 121 (election

by taxpayer, aged 55 or over, to exclude up to $125,000 of gain from gross income).

FN70. See supra notes 47-63 and accompanying text.

FN71. For a discussion of possible gain, see supra notes 37-41 and accompanying text.

FN72. See supra notes 13-20 and accompanying text (CODI exclusions).

FN73. Capital losses can be used to offset capital gains plus the lesser of $3,000 or taxable income. I.R.C. § 1211(b)

(1986). Thus, capital losses in excess of capital gains will offset a maximum of $3,000 of ordinary gain or CODI each

year. Capital losses not used are carried forward. I.R.C. § 1212 (1986).

FN74. Tax credits which may be used to reduce taxes from the gain or CODI include carryovers of investment tax

credit. I.R.C. § 39(d) (1986). An investment tax credit is generally not available for property placed in service after

December 31, 1985. I.R.C. § 49(a) (1986).

FN75. After the federal income tax is assessed under I.R.C. § 6203 (1986), the IRS will send a notice and demand for

payment of the tax. I.R.C. § 6303 (1986). If the taxpayer fails to pay the tax within 10 days after the notice and

demand is sent, the IRS may levy on all of the taxpayer’s property or rights to property, unless the property or right is

exempt. I.R.C. §§ 6331, 6334 (1986) (for levy and exempt property, respectively).

FN76. 11 U.S.C.A. § 507(a)(7)(A)(i) (West Supp. 1987).

FN77. See supra note 75.

FN78. I.R.C. § 1041(a) (1986).

FN79. I.R.C. § 1041(b) (1986).

FN80. If the loan is nonrecourse, then the transferee will have only gain to report and no CODI. If the loan is

recourse, then there may be gain or loss and/or CODI. See supra notes 38—41 and the accompanying text (discussion

of the tax consequences to the transferee spouse).

FN81. See supra notes 18-25 and accompanying text (discussing of these exceptions).

FN82. A spouse is not liable for the other spouse’s federal income taxes unless a joint federal income tax return is

filed. I.R.C. § 6013 (1986). However, even if a joint return is filed, an innocent spouse may not be liable for

unreported items. I.R.C. § 6013(e) (1986). A transfer of property by one spouse to the other spouse after tax liability

has accrued may result in transferor liability to the transferee spouse. See SALTZMAN, supra note 48, at 1117.01-

17.06.

FN83. Because the transferor is not liable for federal income taxes, except to the extent of federal income taxes on his

or her share of CODI which is not excluded from gross income under I.R.C. § 108 (1986), the IRS will be unable to

levy on the transferor’s assets unless the step-transaction doctrine applies. See supra note 75 and accompanying text

(discussion of the tax collection procedures).

FN84. For a complete discussion of the different theories behind the step transaction doctrine, see McDonald’s

Restaurants, Inc. v. Comm’r, 688 F.2d 520 (7th Cir. 1982). See also Gutkin, Step Transactions, 9 N.Y.U. INST. ON

FED. TAX’N 1219 (1951).
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FN85. Glenn E. Edgar, 56 T.C. 717, 738-39 (1971). If a tax return is timely filed for the transfer between the two

spouses and more than 3 years has expired since the latter of the filing of the tax returns or the due date of the returns,

the statute of limitations has expired for the transaction between the two spouses unless there is fraud or a substantial

omission from gross income. I.R.C. §§ 6501(a) and (c) (1986).

FN86. Id.

FN87. Id.

FN88. If a debt is recourse, then the transferor may have gain or loss and/or CODI. See supra notes 40 and 41 and

accompanying text. Satisfaction of nonrecourse debt may result in gain or loss, but no CODI, because the amount

realized on nonrecourse debt satisfaction is never less than the amount of the debt. See supra notes 38 and 39 and

accompanying text.

FN89. See supra notes 40 and 41 and accompanying text. This factor only influences recourse debt since there may

be CODI if the FMV is less than the debt.

FN90. If the adjusted basis is less than the FMV and debt, the transferor will have gain to the extent of the excess.

The amount of the gain will depend upon whether the debt is recourse or nonrecourse. See supra notes 38-41 and

accompanying text and infra note 91 and accompanying text. Loss will result if the fair market value (recourse) or

debt (nonrecourse) is less than the adjusted basis. See supra notes 38-41 and accompanying text.

FN91. I.R.C. § 7701(g) (1986) requires the amount realized to be not less than the amount of the unpaid debt. See

also Comm’r v. Tufts, 461 U.S. 300 (1983).

FN92. CODI may be excluded under one of the various CODI exceptions. See supra notes 18-22 and accompanying

text. Gain may be excluded only if a nonrecognition provision of the I.R.C. applies. See supra note 69 (some of the

nonrecognition provisions).

FN93. See supra notes 40 and 41 and accompanying text. The change from nonrecourse to recourse liability could

increase the risk to the taxpayer since the note holder could pursue the taxpayer’s other assets if the property subject to

the liability did not satisfy the taxpayer’s obligations.

FN94. Id. Gain is equal to the difference between the fair market value of $400,000 and an adjusted basis of

$100,000. I.R.C. § 1001(a) (1986). A contract seller may have gain to report if the seller reported the sale on the

installment method. I.R.C. § 453B(a) (1986). But see I.R.C. § 1038 (1986) for nonrecognition rules on all or part of

the gain. A lender may have a bad debt deduction for any tax loss incurred due to the transfer of property and/or

cancellation of debt. I.R.C. § 166(a) (1986).

FN95. See supra note 9 for a discussion of CODI.

FN96. See supra notes 18-22 and accompanying text.

FN97. I.R.C. § 1001(a) and (c) (1986).

FN98. The gain realized of $900,000 equals the amount realized ($1,000,000) which is not less than the amount of the

debt, less the adjusted basis of $100,000. See supra notes 88-91.

FN99. I.R.C. § 1031(a) (1986). ’Like-kind’ refers to the ’nature or character of the property and not to its grade or

quality.’ Treas. Reg. § 1.1031(a)-1(b) (as amended in 1967). Thus, unimproved real estate for improved real estate

will qualify as like-kind property. Treas. Reg. § 1.1031-(a) (as amended in 1967). The amount of liabilities assumed

by the transferee, or the amount of liabilities to which the property is subject, is treated as money received by the
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transferor. I.R.C. § 1031(d) (1986). Thus, if the transferor realized a gain on the like-kind exchange and receives

nonlike-kind property, the transferor will have to recognize gain to the extent of the lesser gain or the amount treated

as money received unless the transferor transfers money to the transferee and/or assumes liabilities on the property

received in the exchange (or takes property subject to liabilities) at least equal to the liabilities on the property

transferred. Treas. Reg. § 1.1031(d)—2 (1956).

FN100. I.R.C. § 1031(d) (1986). See also Treas. Reg. § l.103l(d)-2 (1960).

FN101. For example, if the Riches exchanged their land and building (FMV = $400,000, adjusted basis = $100,000,

subject to First Credit Union’s mortgage of $300,000) for a parking lot with a fair market value of $800,000 and

subject to a mortgage of $700,000, the Riches will pay the principal on the mortgage over a period of years with after-

tax dollars unless the parking lot is depreciable. Assuming that the Riches are in a 28% tax bracket and the parking lot

is not depreciable, the Riches will need $972,222 before federal income taxes to pay off the mortgage. If the Riches

are in the 28% tax bracket and the Riches can depreciate $650,000 of the parking lot cost, only $719,444 in before-tax

dollars will be required to fully pay the Riches’ $700,000 mortgage.

FN102. A transfer of assets is tax free to the transferor if property is transferred in exchange for stock and securities

and the transferor controls the corporation immediately after the transfer. I.R.C. § 351(a) (1986). Numerous pitfalls to

a tax free incorporation may occur. For example:

a. Services are not property; thus, stock and securities issued for services will not be received tax free by the

transferor. I.R.C. §§ 351(d)(1), 83(a) (1986).

b. If the corporation is an investment company and the transfer results in diversification to the transferor, then the

transfer will not be subject to the nonrecognition provisions of I.R.C. § 351(a). I.R.C. § 351(e)(1) (1986); Treas.

Reg. § 1.351-1(c) (1967).

c. If the transferor incorporates a going concern and has prepaid expenses and/0r accumulated accounts receivable

prior to incorporation, the IRS may reallocate the income and/or deduction items. Rev. Rul. 80—198, 1982-2 C.B.

1 13.

d. If the corporation is an existing corporation, the transferor may not have control of the corporation immediately

after the transfer. Control is defined as 80% of the voting power of the corporation plus 80% of each class of non-

voting stock. I.R.C. § 368(c) (1986); Rev. Rul. 59-259, 1959-2 C.B. 115.

See BITTKER & EUSTICE, FEDERAL INCOME TAXATION OF CORPORATIONS AND SHAREHOLDERS

ch. 3 (5th Ed. 1987), (thorough discussion of tax—free incorporations).

FN103. The corporation has the same adjusted basis that the shareholder had in property transferred to the

corporation, plus any gain recognized to the transferor/shareholder. I.R.C. § 362(b) (1986). Therefore, when the

corporation transfers the property to the creditor, the analysis of the tax effects to the corporation will be similar to the

Riches’ analysis of their transfer to creditors. See supra notes 38-44 and accompanying text.

FN104. The general rule of I.R.C. § 357(a) (1986) results in the liabilities not being treated as money or other

property; thus, the liabilities would not trigger the recognition of gain under I.R.C. § 351(b) (1986). However, I.R.C.

§ 357(c) (1986) requires a taxpayer to report the excess of the nondeductible liabilities over the adjusted basis of

transferred properties as gain. The transferor’s adjusted basis in the stock or securities received in the exchange is

reduced by the amount of the liabilities which the corporation takes subject to, or by the amount which the corporation

assumes. I.R.C. § 358(d)(1) (1986). If the principal purpose of the assumption of liabilities by the corporation was not

a business purpose or was to avoid federal income tax liability on the transfer, then all of the liabilities assumed or

acquired by the corporation would be regarded as money received by the transferor. I.R.C. § 357(b) (1986). The

latter rule takes precedence over the liabilities in excess of basis rule. I.R.C. § 357(c)(2)(A) (1986).
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FN105. The balancing of liabilities and adjusted bases of assets can occur in one of several ways. For example:

a. The transferor may retain the liabilities instead of transferring them to the corporation.

b. The transferor may contribute money or assets with sufficient adjusted bases to offset the liabilities acquired by

the corporation. The contribution of the transferor’s promissory note to the corporation will not increase the

transferor’s basis since the transferor has a zero basis in that promissory note. Rev. Rul. 68-629, 1968-2 CB.

154.

c. The transferor may withhold property which is subject to liabilities in excess of basis and lease such property to

the corporation.

FN106. See supra notes 84-87 and accompanying text (discussion of the application of the step—transaction doctrine).

FN107. The income and deduction items of an S Corporation, in most cases, flow through the S Corporation to

its shareholders in proportion to their percentage of stock ownership; thus, an S Corporation is not subject to

income tax unless it has built-in gains (I.R.C. § 1374) (1986) or excess net passive income (I.R.C. § 1375)

(1986). An S Corporation is a small business corporation, as defined in I.R.C. § 1361(b) (1986), which, with its

shareholders, has elected under I.R.C. §§ 1362(a) and (b) (1986) to be treated as an S Corporation. For a

thorough discussion of S Corporations, see EUSTICE & KUNTZ, FEDERAL INCOME TAXATION OF S

CORPORATIONS (2d ed. 1985).

FN108. If the S Corporation election is not terminated, then the gain and CODI upon the transfer of assets to the

creditor will be passed through the S Corporation and reported by the S Corporation’s shareholders. See supra note

107. The exclusionary tests of I.R.C. § 108(a) and (b) are applied at the corporate level and not at the shareholder

level. I.R.C. § 108(d)(7) (1986). An S Corporation election continues until the election is terminated through

revocation (I.R.C. § 1362(d)(1) (1986)); the corporation ceases to be a small business corporation (I.R.C. § 1362(d)(2)

(1986)); or for three consecutive years the corporation has subchapter C earnings and profits and more than 25% of the

corporation’s gross receipts are passive investment income (I.R.C. § 1362(d)(3) (1986)).

FN109. See supra notes 37-43 and accompanying text. But see supra note 77 and accompanying text (discussing the

step-transaction doctrine). If the transfer to the creditor occurs after the S Corporation election is terminated, but

during the same taxable year as the corporation’s termination is effective, the gain and CODI will be allocated on a

daily basis. I.R.C. §§ 1362(e)(1) and (2) (1986). Thus, the shareholders will be required to report the portion of the

gain and CODI allocated to the short S Corporation taxable year. However, if the corporation and shareholders agree,

the S Corporation taxable year will end on the date of termination; therefore, the CODI and gain will be trapped on the

regular corporation’s tax return because the transfer of assets and debt restructuring occurred in a taxable year when

the S Corporation election was not in effect. I.R.C. § 1362(e)(3) (1986). The regular corporation may exclude the

CODI if one of the section 108 exceptions applies (see supra notes 18-23) and the gain may be excluded if a

nonrecognition section applies (see supra note 69) or if the transaction can be structured to avoid gain. See section III

of this article. Query whether the IRS may argue that if the debt is nonrecourse, then a sale or disposition occurs when

the S Corporation election is terminated. See infra note 112 (discussion of the occurrence of a sale or disposition when

a revocable trust is converted to an irrevocable trust).

FNllO. The IRS may argue that the step—transaction doctrine applies or that the transfer to the trust lacks substance.

The Tax Court rejected these arguments in Glenn E. Edgar, 56 T.C. 717 (1971); however, if the transaction has no

purpose except to avoid income taxes, a court might find that the transfer did lack substance or might apply the step-

transaction doctrine. See McDonald’s Restaurants, Inc. v. Comm’r, 688 F.2d 520 (7th Cir. 1982) (discussion of the

step-transaction doctrine).

FN111. The trust will report and be taxed on the gain realized unless the trust is a grantor trust (I.R.C. §§ 671-78)

(1986); the trust is required to distribute its income to the beneficiaries; or it does distribute the income to its
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beneficiaries and the gain is allocable to the income beneficiaries rather than the trust. I.R.C. §§ 652, 662 (1986);

Treas. Reg. § 1.1001-2(a) (1980); Diedrich v. United States, 457 US 191 (1982) (held that taxpayer who transferred

assets to children who in turn paid taxpayer’s gift taxes recognized gain to the extent that gift taxes exceeded

transferor’s adjusted basis). If the transfer to the creditors occurs within two years after the taxpayer’s transfer of

assets to the trust and the trust is taxable on the gain realized, then the trust may pay an income tax on its transfer at

the taxpayer’s maximum rate. I.R.C. § 644 (1986). The transferor may avoid recognition of gain through proper tax

planning. See supra note 105 (ways to balance liabilities and adjusted bases).

FN112. A transfer of assets and liabilities to a revocable trust will not trigger tax consequences to the transferor

because the transferor/taxpayer is regarded as the owner of the trust for most tax purposes. Rev. Rul. 77—402, 1977-2

CB. 222; Madorin v. Comm’r, 84 TC. 667 (1985). Furthermore, when the revocable trust transfers assets to satisfy

liabilities, the gain and CODI will pass through to the settlor (transferor) of the trust. I.R.C. § 674 (1986). If the

transferor releases the power(s) which makes the transferor the owner of the trust, the transferor may report a gain

under the recourse (see supra notes 40-42) or nonrecourse (see supra note 39) debt rules. Treas. Reg. § 1.1001-2(c)

ex. (5) (1980).

FN113. See supra note 3.

FN114. If the debt is recourse, see supra notes 40-42 and accompanying text. If the debt is nonrecourse, see supra

notes 38 and 39 and accompanying text.

FN115. See supra notes 18—25 and 36—47 and accompanying text.

FN116. Id.

FN117. See supra notes 115 and 116 and accompanying text.

FN118. For a discussion of tax simplification to alleviate complexity, see Peel, Tax Simplification: A Critique of the

President’s Proposals, 27 S. TEX. L]. 27, 28 (1985).

FN119. See supra note 3.

FN120. For example, if a taxpayer who is not in bankruptcy transfers property to a creditor to satisfy debt, has gain

of $100 on the transfer, and is insolvent t0 the extent of $60, then the taxpayer will exclude $60 of the gain from gross

income under I.R.C. § 108(a) (1986). The remainder of the gain ($40) will be subject to the normal tax rules for gain.

See supra note 47 and accompanying text.

FN121. I.R.C. § 108(h)(2) (Proposed Code 1986).

FN122. See supra note 45 and accompanying text.

FN123. I.R.C. § 108(h)(4) (Proposed Code 1986).

FN124. See supra notes 39 and 40 and accompanying text.

FN125. Id.

FN126. I.R.C. §§ 108(a)(1)(B) and (3) (1986), unless the Riches’ debt is qualified farm indebtedness. I.R.C. § 108(g)

(1986).

FN127. See supra note 45 and accompanying text.
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FN128. See supra note 6.

FN129. Note that even if a taxpayer transferred only $1 to the creditor to satisfy a $1,000,000 debt and the taxpayer

was insolvent before and after the transaction, then the taxpayer would have no CODI or gain.

FN130. See supra note 16.

FN131. The IRS would collect few federal income taxes from bankrupt or insolvent taxpayers.

FN132. I.R.C. §§ 167(a) and 168(a) (1986). Depreciation lowers a taxpayer’s basis in the depreciable property by the

amount of depreciation allowed but not less than the amount allowable. I.R.C. § 1016(a)(2) (1986).

FN133. See supra pp. 26-27 (proposed subsection 108(h)).

FN134. I.R.C. §§ 162(a) and 212 (1986).

FN135. I.R.C. § 108(a) (1986).

FN136. I.R.C. § 108(d)(6) (1986).

FN137. The United States Securities and Exchange Commission has promulgated rules which permit limited

partnership interests (securities) to be sold to an unlimited number of accredited investors (investors with a net worth in

excess of $1,000,000 or with net income of $200,000) and avoid most of the public registration provisions. 17 C.F.R.

§ 230.501(a) and (b) (1988) under the Securities Act of 1933, 15 U.S.C.A. §§ 77a-77aa (West Supp. 1981).

END OF DOCUMENT
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*323 ESSENTIALS OF BANKRUPTCY TAX CLAW
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Copyright © 1992 by the National Conference of Bankruptcy Judges; Paul B.

Geilich

Bankruptcy lawyers’ decisions and advice can profoundly affect their clients’ tax liability. Unfortunately, these

tax consequences are often unpremeditated. Perhaps because bankruptcy practice requires a hard-earned

familiarity with its own complicated statutes and procedures, bankruptcy professionals tend to rely on others for

tax advice rather than tackle the intricacies of the Internal Revenue Code themselves. Nevertheless, it is essential

for bankruptcy attorneys and judges to establish a sound foundation in insolvency and bankruptcy tax law. Every

attorney practicing in or around bankruptcy cases, whether representing debtors, creditors or trustees, individuals,

corporations or partnerships, must understand certain tax rules without reference to manuals or experts, in order

to practice competently in the field. Bankruptcy judges must likewise comprehend the tax consequences of various

actions by debtors if they are to understand the method and motives behind much of the daily fare presented in

their courts. The following is an analysis of the most commonly encountered bankruptcy tax issues, with an

emphasis on current developments and emerging trends in the case law.

Duty to File Returns and Pay Taxes

Upon the commencement of a chapter 7 or chapter 11 case, an individual debtor’s assets are deemed to be

transferred to the estate. [FNl] This transfer of assets, as well as the revesting of assets in the debtor upon the

closing of the case or confirmation of the plan, are not "dispositions" and, therefore, do not trigger tax liabitity.

[FN2]

The estate of an individual chapter 7 or 11 debtor is a separate taxable entity, which must file tax returns and

pay taxes. [FN3] The trustee of an individual’s chapter 7 or 11 estate must file a federal income tax return if the

estate’s gross income for the taxable year is higher than the personal exemption amount plus *324 the basic

standard deduction. [FN4]

In contrast to chapter 7 and 11 cases, no separate taxable entity is created by an individual’s filing of a chapter

13 case. [FN5] The distinction results from the fact that in chapter 13, unlike chapters 7 and 11, the estate

includes property and income received by the debtor after commencement of the case. [FN6] Because no taxable

entity is created, a chapter 13 trustee is not responsible for filing federal income tax returns.

The filing of a chapter 7 or 11 case by a corporation likewise does not create a new taxable entity. [FN7]

However, a chapter 7 or 11 trustee of a corporate debtor’s estate is expressly charged with the duty of filing tax

returns on behalf of the corporation. [FN8] This is true whether or not the debtor’s property or business continues

in operation. [FN9]

Nor does the filing of a bankruptcy case by a partnership create a new taxable entity. [FN10] The provisions of

Internal Revenue Code §§ 1398 and 1399, dealing with the treatment of taxable entities in individual and

corporate bankruptcy cases, are expressly inapplicable at the partnership level. [FN11] A partnership interest

owned by an individual debtor is treated in the same manner as any other interest owned by the debtor. [FN12]

Because the Bankruptcy Tax Act of 1980 [FN13] was enacted prior to the creation of chapter 12 in 1986,
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[FN14] uncertainty has always existed as to the tax treatment of a chapter 12 estate. Internal Revenue Code §

1399 states that no separate taxable entity results from the commencement of a bankruptcy case except a case to

which § 1398 applies, and § 1398 applies by its terms only *325 to chapter 7 and chapter 11 cases. Furthermore,

like chapter 13, chapter 12 provides that property of the estate includes property and income received by the

debtor after the commencement of a case. [FN15] In contrast, however, a chapter 12 trustee is required to file

state and local tax returns for the estate in precisely the same manner required under chapter 11. [FN16] This

inconsistency has caused much debate, since it seems unfair to deny the family farmer, typically more of a

businessman than a consumer, the favorable tax planning techniques available to an individual debtor in a chapter

7 or a chapter 11 case. Nevertheless, the plain meaning of §§ 1398 and 1399 seems to require the conclusion that

a chapter 12 estate is not a separate taxable entity, and the Internal Revenue Service has expressly taken this

position in a private letter ruling. [FN17]

Whenever a trustee must file a tax return, he or she is also required to pay the tax as determined by the return.

[FN18] This duty exists without need for assessment, notice or demand from the Internal Revenue Service.

[FN19] A trustee who fails to prepare tax returns and pay taxes may be personally "surcharged" for penalties and

interest accruing as a result. [FN20]

In Holywell Corporation v. Smith [FN21] the United States Supreme Court recently ruled that the trustee of a

liquidating trust formed under a chapter 11 plan of reorganization had a duty to file federal income tax returns and

pay taxes. The court held that the trustee was an "assignee" of the bankruptcy estate, and was, therefore, required

to file returns and pay taxes under Internal Revenue Code § 6012(b)(3). The trustee argued that the liquidating

trust was a "grantor trust" and the debtor a "grantor" as defined in Treasury regulations, in which case the debtor

would be obliged to pay taxes on any income of the trust applied in discharge of the debtor’s obligations. [FN22]

But the Court ruled that in this case the property of the estate never revested in the debtor upon confirmation.

Rather, it was assigned directly to the liquidating trust, so the debtor could not have been a grantor. [FN23]

*326 Priority of Tax Claims

Taxes incurred by the estate subsequent to commencement of the case are first priority administrative expenses.

[FN24] Most other tax claims receive seventh priority treatment under Bankruptcy Code § 507(a)(7). [FN25]

These include:

(a) Pre-petition income and gross receipt taxes to the extent the tax return was due either after the petition

date or three years before the petition was filed, including any requested extensions.

(b) Income and gross receipt taxes assessed any time within 240 days before the commencement of the case,

plus any extensions, or assessed after the filing of the case under applicable law or by agreement.

(c) Real and personal property taxes assessed pre-petition and payable without penalty within one year prior

to the filing of the case.

((1) Taxes required to be collected or withheld by the debtor, e.g., employee withholding taxes, regardless

of age.

(e) An employer’s share of employment taxes on wages and salaries, whether or not the wages were actually

paid, if the return for these was last due within three years before the petition was filed or after the petition

was filed.

(f) Federal, state and local excise taxes, for which a return is due in the three years prior to the filing of the

case, or after the case is filed.

(g) Customs duties on imports, subject to certain age restrictions.
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(h) Penalties related to any of the above tax claims, but only if in compensation for actual pecuniary loss, as

opposed to fines. [FN26]

An interesting twist is added by Bankruptcy Code § 724(b)(2). [FN27] Under this section secured tax claims are

subordinated to unsecured claims given priority under § 507(a)(1)—(6). [FN28] This has the curious effect of

"securing" priority unsecured claims up to the amount of the tax lien in chapter 7 cases. If priority unsecured

claims equal or exceed the amount of the tax lien, the tax is completely unsecured, which allows junior

lienholders to be paid to the exclusion of an apparently senior tax lien. [FN29]

*327 Discharge of Tax Indebtedness

The tax liability of a corporate debtor in a chapter 7 case or a liquidating chapter 11 case is never discharged.

[FN30] However, an individual debtor may receive a discharge from any tax claims not granted priority under

Bankruptcy Code § 507(a)(2) ("gap" claims in involuntary cases) or § 507(a)(7). [FN31] Therefore, subject to the

exceptions set forth below, federal income tax claims against individuals are discharged if they were incurred with

regard to returns for which the due date, including extensions, is more than three years before the bankruptcy

petition is filed, and for which no assessment has been made within the 240 days prior to the filing of the case.

[FN32]

It is quite possible for taxes more than three years old to be non-dischargeable because they have been assessed

within 240 days of the bankruptcy case. For example, a tax otherwise dischargeable under the three-year rule

could be unassessed pending an audit, or due to litigation in the U.S. Tax Court, during which time the debtor is

not required to pay the disputed tax. If the audit results in liability, or the debtor loses the Tax Court case, the

Internal Revenue Service will assess the tax, and then has 240 days to perfect its liens and collect the tax before

the claim becomes dischargeable in bankruptcy. [FN33] If the taxpayer makes an offer in compromise within the

240-day period prior to filing the bankruptcy case, this 240 day period is tolled during the time that the offer is

pending. Once the offer terminates, the Service is given an additional 30 days to conduct its lien perfection and

collection activities before the tax becomes dischargeable. [FN34]

Exceptions to the discharge apply if no return was filed, [FN35] a fraudulent return was filed, the debtor

willfully attempted to evade or defeat the tax, [FN36] or if a late return was filed within two years prior to the

filing of the bankruptcy petition. [FN37]

Balances remaining due on taxes after successful completion of a confirmed chapter 13 plan are discharged.

[FN38]

Determination of Tax Liability of the Estate

Generally, the bankruptcy estate is entitled to the same deductions the *328 debtor had on assets transferred to

the estate. [FN39] The estate also succeeds to most of the debtor’s tax attributes for the last full taxable year, as

follows: (a) net operating loss carryovers, (b) charitable contribution carryovers, (c) recovery of tax benefit items,

((1) tax credit carryovers, (6) capital loss carryovers, and (f) basis, holding period and character of pre-petition

assets. [FN40]

The cancellation of debt received by an individual debtor upon discharge in a bankruptcy case does not result in

taxable income. [FN41] However, the estate’s tax attributes will be reduced by the amount of the debtor’s

discharge, [FN42] in the following order:

(a) Net operating losses [FN43]

(b) General business credit
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(c) Capital loss carryovers

((1) Basis in assets

(e) Foreign tax credit carryovers [FN44]

Section 505 of the Bankruptcy Code [FN45] provides a trustee or debtor-in—possession an opportunity to seek

determination of any tax liability from the bankruptcy court. [FN46] This determination may be made even if the

tax has previously been assessed, although a previously contested and adjudicated tax may not be relitigated

before the bankruptcy court. [FN47]

A trustee may also request a taxing authority to determine any unpaid tax liability of the estate by submitting a

tax return and a request for such determination. [FN48] If the tax shown on the return is paid by the trustee, and

the taxpaying authority does not notify the trustee within sixty days after a request for *329 determination that the

return has been selected for examination, the trustee, the debtor and any successor to the debtor are discharged of

any further tax liability. [FN49]

Two courts have recently decided that, although Bankruptcy Code § 505(b)(1)(A) discharges the trustee and the

debtor from personal liability for estate taxes after expiration of the statutory 60-day period, the estate does not

receive the same protection. The courts reasoned that, because the bankruptcy estate is not a "trustee, debtor or

successor to the debtor," it is not discharged under § 505(b)(1)(A) and must pay the tax claims so long as the

estate remains open. [FN50]

Debtor’s Short Tax Year Election

Individual debtors in chapter 7 or 11 cases may elect to treat the year in which the bankruptcy petition is filed as

two taxable years, the first of which ends on the day before the petition is filed ("the short year"), and the second

of which begins on the day the petition is filed. [FN51] The election is irrevocable, and may be made only if the

debtor owns non-exempt assets. [FN52] The deadline for making the election, and for filing the tax return for the

short year, is the fifteenth day of the fourth full month following the end of the short year. [FN53] If a chapter 7

or 11 case is dismissed, a previously- made short year election is extinguished and all taxes incurred by the estate

pass back to the debtor. [FN54]

If the short year election is made, the debtor’s tax liability for the short year becomes an allowable pre-petition

claim against the estate. Therefore, assets of the estate must be used to pay any tax liability for that period. If the

estate cannot pay the taxes for lack of available funds, the debtor remains liable for any non-dischargeable taxes

not paid by the estate. [FNSS] '

A myriad of bewildering hypothetical situations have been used over the years to confuse bankruptcy lawyers

about the applicability of the short year election to a given set of facts. Complex financial statements and

transactions, of course, can always make the determination of tax liability difficult. The deciphering of these

transactions for tax return purposes is perhaps best left to a tax expert. But once the expert has determined taxable

income or loss for the proposed two taxable years, the bankruptcy lawyer’s work is reduced to *330 a relatively

simple evaluation of the proposed tax return for the short year. If the short year return would result in a tax

liability, the election should probably be made since this would become a liability of the estate. If, however, the

short year return would result in a net loss, i.e., a tax attribute, by foregoing the election the debtor should be

able to use the loss to offset post-petition income. [FN56]

Directed Application of Tax Payments

Responsible officers or employees of corporations, or partners or employees of partnerships, who willingly fail

to collect and pay employee withholding taxes are personally liable for a penalty equal to the total amount of the
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tax evaded. [FN57] To avoid this 100% penalty, officers or partners of financially troubled business organizations

often cause the entity to make payments to the Internal Revenue Service with directions to apply the payments to

these "trust fund" taxes. [FN58] So long as the payment is entirely voluntary, the taxpayer has the right so to

direct the application of the payment to whatever type of liability it chooses. [FN59]

Involuntary payments by the taxpayer, however, may be applied by the Service as it sees fit. [FN60] A payment

is generally deemed involuntary if it is received as a result of distraint or levy, or from a legal proceeding where

the government files a claim or seeks to collect delinquent taxes. [FN61] Payments made by the estate in chapter 7

bankruptcy cases are almost always held to be involuntary. [FN62]

Until recently, the Service took the position that payments received during chapter 11 cases were likewise

involuntary. [FN63] This issue divided the circuits until the case of United States V. Energy Resources Company,

[FN64] in which the United States Supreme Court ruled that a bankruptcy court may order the Internal Revenue

Service to apply chapter 11 payments to trust fund taxes as directed under a confirmed plan of reorganization "if

necessary for the success *331 of the plan," whether or not the payments are considered involuntary. [FN65] The

Court pointed out that the Service could still collect the 100% penalty from responsible officers and employees

under Internal Revenue Code § 6672. [FN66]

Abandonment of Property by the Trustee

A problem frequently arises when a bankruptcy estate holds property with a low tax basis which is subject to

debt in excess of its fair market value. Although there is clearly no value in the property for creditors, if the

trustee allows the automatic stay to lift and the secured creditor to foreclose, the transfer of title will trigger

taxable gain to the estate if the basis in the property is less than the foreclosure price. [FN67]

The abrupt rise in real property foreclosures in the latter half of the 1980’s spawned creative attempts by

debtors to avoid recapture of accelerated depreciation by filing a bankruptcy petition just prior to foreclosure, in

order to trap the recapture liability in the estate. Trustees reacted by abandoning the property back to the debtor

[FN68] before the stay could be lifted and the property foreclosed while in the estate, which rendered the debtor

liable for any tax consequences resulting from a subsequent disposition of the property, including foreclosure.

[FN69]

The debtor bears a heavy burden as a result of this strategy by the trustee. Although the debtor is fully liable

for the taxes, the debtor’s non-exempt assets and tax attributes are owned by the estate and are not available to pay

the tax liability. In addition, the adjusted basis in the property may have been further reduced while in the estate

by the reduction in tax attributes resulting from the debtor’s discharge.

One district court recently decided that Internal Revenue Code § 1398(f)(2), [FN70] relied upon by trustees to

shield the abandonment from the usual taxable event rules, does not apply to § 554 abandonments under the *332

Bankruptcy Code. [FN71] Under this case the abandonment by the trustee generates a tax liability which the estate

must bear. The court reasoned that this is not an unfair burden because the estate succeeds to the tax attributes of

the debtor upon commencement of the case, which it can use to offset all or part of the tax liability. [FN72]

Conclusion

Knowledge of these tax rules will not convert bankruptcy lawyers into tax lawyers, but it will provide a sound

basis for advising financially troubled clients of the major tax consequences of their actions, and will help identify

the dividing line between expert insolvency advice and inexpert tax advice. By no means does this synopsis

provide an exhaustive review of all bankruptcy tax issues, but a thorough familiarity with these key concepts

could at least save some potential embarrassment, and perhaps much more.

FNal. Director and shareholder, Creel & Atwood, P.C., Dallas, Texas.
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FNl. 11 U.S.C.A. § 541 (West 1979 & Supp.1992).

FN2. 26 U.S.C.A. § 1398(f)(1) (West 1988). Title 26 of the United States Code is the Internal Revenue Code. The

Bankruptcy Code is contained in title 11.

FN3. 26 U.S.C.A. § 1399 (West 1988). As a fiduciary of the new entity, a chapter 7 or 11 trustee must obtain a new

taxpayer identification number and file Form lO41—U.S. Fiduciary Income Tax Return.

FN4. 26 U.S.C.A. §§ 6012(a)(9) & (b)(4) (West 1989). Currently the sum of the personal exemption amount plus

the basic standard deduction (for bankruptcy estates, deemed to be equal to the deduction for married individuals

filing separately) is $5,300.

FNS. 26 U.S.C.A. § 1399 (West 1988). This should be distingished from the separate treatment of a chapter 13 estate

for bankruptcy purposes.

FN6. 11 U.S.C.A. § 1306(a) (West 1979 & Supp.1992).

FN7. 26 U.S.C.A. § 1399 (West 1988).

FN8. 26 U.S.C.A. § 6012(b)(3) (West 1989). Because no separate taxable entity is created, a chapter 7 or 11 trustee’s

corporate tax return is not a fiduciary return, but is filed on behalf of the corporation on the same forms used if no

bankruptcy case were involved.

FN9. Trustees of operating estates must withhold income and social security taxes from payment of wages or wage

claims of employees of the estate. 26 U.S.C.A. § 3401(d) (West 1989); 26 U.S.C.A. § 3402(a) (West 1989 &

Supp.1992). Under currently pending S. 1985, 102d Cong., 2d Sess. § 404(a) (1991) (sponsored by Senators Hefflin

and Grassley), a trustee would be required to maintain a separate bank account for post-petition withholding and social

security taxes, deposit all such taxes therein, and remit the taxes to the appropriate governmental unit in a timely

manner.

FN10. 26 U.S.C.A. § 1399 (West 1988).

FNll. 26 U.S.C.A. § 1398(b)(2) (West 1988). Consequently, partnership debtors in possession and trustees report on

the usual partnership information return forms.

FN12. Id.

FN13. Pub. L. No. 589, 94 Stat. 3389 (1980), reprinted in 1980 U.S.C.C.A.N. (94 Stat.) 3389.

FN14. Chapter 12 was promulgated in the Bankruptcy Judges, United States Trustees and Family Farmer Bankruptcy

Act of 1986, Pub. L. No. 554, reprinted in 1986 U.S.C.C.A.N. (100 Stat.) 3114.

FN15. 11 U.S.C.A. § 1207(a) (West Supp.1992).

FN16. 11 U.S.C.A. § 1231 (West Supp.1992). This "special tax provisions" section of chapter 12 is identical to §

1146 of chapter 11, 11 U.S.C.A. § 1146 (West 1978 & Supp.1992). Neither section addresses federal tax treatment.

FN17. Priv. Ltr. Rul. 89-280-12 (July 14, 1989).

FN18. 26 U.S.C.A. § 1398(c)(1) (West 1988); 26 U.S.C.A. § 6151(a) (West 1989).

FN19. 26 U.S.C.A. § 6151(a) (West 1989).
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FN20. Lopez-Stubbe v. Rodriguez—Estrada (In re San Juan Hotel Corp.), 847 F.2d 931, 946 (lst Cir.1988).

FN21. 112 S.Ct. 1021 (1992).

FN22. Treas. Reg. § 1.677(a)-1(d) (1991).

FN23. 112 S.Ct. at 1027. The Court implied that the trustee’s argument would have been successful if the plan of

reorganization had allowed the property of the estate to revest in the debtor prior to assignment to the liquidating trust,

the normal state of affairs under Bankruptcy Code § 1141(b). Debtor’s counsel can avoid this possibility by drafting the

plan and confirmation order to effect a "deemed" assignment directly from the estate to the liquidating trust.

FN24. 11 U.S.C.A. § 507(a)(1) (West 1979); 11 U.S.C.A. § 503(b)(1)(B) (West 1979 & Supp.1992). A trustee is

generally held personally liable for penalties and interest on unpaid administrative taxes. Lopez-Stubbe v. Rodriguez-

Estrada (In re San Juan Hotel Corp.), 847 F.2d 931, 946 (lst Cir.1988). MICHAEL L. COOK, ROBERT

D’AGOSTINO & KENNETH N. KLEE, 4 COLLIER ON BANKRUPTCY 1 704.04 at 704-12 (Lawrence P. King

ed.) (15th ed. 1992). Therefore if a taxing authority fails to file a valid administrative claim, the trustee should file the

claim as authorized under Bankruptcy Code § 501(c), file a return and pay the tax.

FN25. 11 U.S.C.A. § 507(a)(7) (West Supp.1992).

FN26. Id.

FN27. 11 U.S.C.A. § 724(b)(2) (West Supp.1992).

FN28. 11 U.S.C.A. § 507(a)(1)—(6) (West 1979 & Supp.1992).

FN29. COLLIER, supra note 24, at 1 724.03 at 724-8. Tax claims which are oversecured by federal tax liens continue

to accrue interest after the filing of a bankruptcy case, up to the amount of the lien. United States v. Ron Pair

Enterprises, Inc., 489 U.S. 235 (1989).

FN30. 11 U.S.C.A. §727(a)(1) (West 1979); 11 U.S.C.A. § 1141(d)(3) (West 1979).

FN31. 11 U.S.C.A. § 507(a)(7) (West Supp.1992).

FN32. The controlling date for this three-year rule is the due date of the return, plus extensions, not the date the tax

was paid or the return was filed. 11 U.S.C.A. § 507(a)(7)(A)(i) (West 1979 & Supp.1992).

FN33. 11 U.S.C.A. § 507(a)(7)(A)(ii) (West 1979 & Supp.1992).

FN34. Id. Debtor’s counsel should be careful in timing the offer-in-compromise to avoid extension of the 240-day

period if bankruptcy is under consideration.

FN35. 11 U.S.C.A. § 523(a)(1)(B)(i) (West 1979).

FN36. 11 U.S.C.A. § 523(a)(1)(C) (West 1979). An exception to this exception applies in chapter 13 cases if the

debtor completes payments under the plan of reorganization. 11 U.S.C.A. § 523(a) (West 1979 & Supp.1992); 11

U.S.C.A. § 1328(a) (West 1979 & Supp.1992).

FN37. 11 U.S.C.A. § 523(a)(1)(B)(ii) (West 1979).

FN38. 11 U.S.C.A. § 1328(a) (West 1979).
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FN39. 26 U.S.C.A. §§ 1398(e)(3) & (0(1) (West 1988).

FN40. 26 U.S.C.A. § 1398(g) (West 1988). Under this sub—section the transfer of tax attributes to the estate is

determined as of the first day of the debtor’s tax year in which the bankruptcy case is filed, i.e., January 1 for

calendar—year debtor/taxpayers. Tax attributes accruing after that date remain property of the debtor.

FN41. 26 U.S.C.A. §108(a)(1)(A) (West 1988 & Supp.1992).

FN42. The debtor’s discharge reduces the estate’s tax attributes: in a chapter 7 or 11 case the estate, not the individual,

is treated as the taxpayer for purposes of reducing attributes under § 108(b)(1) and (2). 26 U.S.C.A. § 108(d)(8) (West

1988 & Supp.1992). In this manner the government avoids the loss in tax revenue which would result from separating

the favorable tax treatment of the debtor’s discharge from the estate’s tax attributes.

FN43. The trustee may avoid reduction of net operating losses by electing instead to reduce basis in depreciable

property. 26 U.S.C.A. § 108(b)(5) (West 1988 & Supp.1992).

FN44. 26 U.S.C.A. § 108 (b)(1) & (2) (West 1988 & Supp.1992). The reduction is dollar-for-dollar, except on general

business and foreign tax credit carryovers, which are reduced 33 1/3 cents for each dollar of cancellation-of—debt

income excluded from gross income. 26 U.S.C.A. § 108(b)(3) (West 1988 & Supp.1992).

FN45. 11 U.S.C.A. § 505 (West 1979 & Supp.1992).

FN46. The policy behind § 505 is to allow a prompt resolution of the debtor’s tax liability and to avoid the dissipation

of the estate’s assets which could result if the debtor failed to challenge a tax assessment prior to commencement of the

case City Vending v. Oklahoma Tax Comm’r, 898 F.2d 122, 124 (10th Cir.1990).

FN47. 11 U.S.C.A. § 505(a) (West 1979). For example, the trustee may litigate a previously assessed but unlitigated

ad valorem property tax claim if the claim was based on an alleged over-valuation of the property.

FN48. 11 U.S.C.A. § 505(b) (West 1979).

FN49. 11 U.S.C.A. § 505(b)(1)(A) (West 1979). An identical discharge results if the government, having undertaken

an examination of the return, fails to complete the examination and notify the trustee of any tax due within 180 days of

the trustee’s request for a determination. 11 U.S.C.A. § 505(b)(1)(B) (West 1979).

FN50. In re Fondiller, 125 BR. 805 (ND. Cal. 1991); In re Rode, 119 BR. 697 (Bankr. E.D. Mo. 1990).

FN51. 26 U.S.C.A. § 1398(d)(2)(A) (West 1988). The debtor’s spouse may join in this election if a joint return is filed

for the short year. 26 U.S.C.A. § 1398(d)(2)(B) (West 1988).

FN52. 26 U.S.C.A. §§ 1398(d)(2)(C) & (E) (West 1988).

FN53. 26 U.S.C.A. § 1398(d)(2)(B) (West 1988).

FN54. 26 U.S.C.A. § 1398(b)(1) (West 1988). In this situation the tax attributes previously transferred to the estate

will also revest in the debtor.

FN55. 11 U.S.C.A. § 523(a)(1) (West 1979 & Supp.1992).

FN56. This offset is subject to rules governing use of certain losses.

FN57. 26 U.S.C.A. § 6671(b) (West 1989); 26 U.S.C.A. § 6672(a) (West 1989 & Supp.1992).

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) DOCId: 70105318 Page 247



 

66 AMBKRIJ 323 Page 9

(Cite as: 66 Am. Bankr. L.J. 323, *332)

FN58. Such payments made just prior to commencement of a bankruptcy case are not preferential transfers, because

amounts required to be withheld for payment of trust fund taxes are not property of the debtor. Begier v. IRS, 496

U.S. 53 (1990). Even post-petition transfers of this nature are not recoverable by the trustee in an adversary

proceeding seeking monetary recovery, because of the sovereign immunity of the United States, pursuant to the recent

decision in United States v. Nordic Village, Inc., 112 S.Ct. 1011 (1992).

FN59. Muntwyler v. United States, 703 F.2d 1030, 1032 (7th Cir.l983). If both the debtor and the IRS fail to allocate

pre-petition voluntary payments, the bankruptcy court may allocate the payments under 11 U.S.C.A. § 505 (West

1979). In re Vermont Fiberglass, Inc., 76 BR. 358, 368 (Bankr. D.Vt. 1987), rev’d on other grounds, 88 BR. 41

(D.Vt. 1988).

FN60. U.S. v. De Beradinis, 395 F.Supp.944, 952 (D.Conn. 1975), aff’d 538 F.2d 315 (2d Cir.l976).

FN61. Amos v. Commissioner, 47 TC. 65 (1966).

FN62. In re Looking Glass, Ltd., 113 BR. 463, 466-67 (Bankr. ND. 111. 1990).

FN63. The Internal Revenue Manual, used to guide revenue agent procedures, states that any payments received from

bankruptcy estates should be applied per court order, or if no order is entered, should be credited in a manner "as to

give maximum benefit to the United States insofar as future collections are probable" IRM § 57(13)4.3(1).

FN64. 495 U.S. 545 (1990).

FN65. Id. at 548.

FN66. This does not solve the problem presented when the corporation has just enough funds available to pay the trust

fund taxes, but no more. In this situation an alternate source of recovery for the IRS, i.e., the responsible officer, could

be eliminated, since stated IRS policy is to refrain from collecting the 100% penalty if the underlying tax is paid. I.R.S.

Policy Statement P—5-60.

FN67. For example: An estate holds property with an adjusted basis of $100 which has a fair market value of $200

and is subject to secured recourse debt of $300. If the trustee allows the stay to lift and the property is foreclosed at

$200, a taxable gain of $100 accrues to the estate.

FN68. A trustee is authorized to abandon property by 11 U.S.C.A. § 554 (West 1979 & Supp.1992).

FN69. 26 U.S.C.A. §§ 108(b)(2) & (b)(5) (West 1988 & Supp.1992). A possible planning device allowing the debtor

to avoid this problem is to identify property likely to be abandoned and dispose of it in a non-fraudulent manner prior

to filing the bankruptcy petition. Once the bankruptcy case is filed and the short tax year is elected, any liability arising

from the disposition is a liability of the estate, although excess liability after the estate’s funds are exhausted, is a non-

dischargeable liability of the debtor.

FN70. 26 U.S.C.A. § 1398(f)(2) (West 1988).

FN71. In re A.J. Lane & Co., 133 BR. 264 (Bankr. D.Mass. 1991). The court pointed out that § 1398(t)(2) is

applicable by its terms only to deemed transfers from the estate to the debtor upon the closing of the case, not to an

abandonment of specific property during the case. Contra, Samore v. Olson (In re Olson), 930 F.2d 6, 8 (8th

Cir.l991).

FN72. In re A.J. Lane & Co., 133 BR. 264, 274 (Bankr. D.Mass. 1991).
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THE TAX CONSEQUENCES OF STOCK-FOR—DEBT EXCHANGES

University of Pittsburgh School of Law

Spring, 1992

Karrie L. Bercik [FNa]

Copyright (c) 1992 by the University of Pittsburgh; Karrie L. Bercik

I. INTRODUCTION

Corporate debt restructurings and bankruptcies are reaching a level in the

1990s not approached since the Great Depression. [FN1] Due to the economic

slowdown and the aftermath of the leveraged buyouts of the 19805, many

corporations find it necessary to restructure their debt. Often these

companies cancel their outstanding debt in exchange for either a new debt

interest or an equity interest in the corporation. (This latter exchange is

referred to as a "stock— for— debt exchange. ") The stock— for—debt exchange is an

exception to the general rule that corporations recognize income when they

cancel outstanding debt at a discount. This "stock— for—debt exception,"

however, has been significantly limited by both Congress and the Internal

Revenue Service in 1990, at a time when it has been needed most. The author

will discuss cancellation of indebtedness income ("COD income") and the

exclusion of COD by insolvent and bankrupt companies under Internal Revenue

Code 3 108 [FN2] and will then analyze the creation and justification of the

stock—for-debt exception. Lastly, the author will focus on the limitations

placed upon the exception by Congress and the Internal Revenue Service (the

"Service").

II. CANCELLATION OF INDEBTEDNESS INCOME

Cancellation of a debt for less than the amount borrowed produces income for

the debtor. Thus, if a corporation borrows $1000 and later discharges the debt

for $750, the debtor will have $250 of cancellation of indebtedness

income. This result is justified by two separate theories. [FN3]

The first approach, the balance sheet test, looks at the debtor’s position in

balance sheet terms. If the debtor borrows $1000, its balance sheet would

reflect an asset (cash) of $1000 and a corresponding liability (the loan

obligation) of $1000. The debtor’s net worth is zero. When the corporation

later discharges the debt for $750, the corporation’s assets are reduced by

$750 ($1000 — $750 = $250). The liability, however, is eliminated ($1000 -

$1000 = $0). At this point the debtor has an increase in net worth of $250.

This increase in net worth is income.

The second approach focuses on the fact that at the time the corporation

borrows money the corporation receives cash, but is not required to include

that cash in income. Borrowing money is not a realization event. Until a

realization event occurs, the taxpayer does not include the borrowed money in
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income. When the debt is discharged at a discount, however, the tax deferral

on the cash ends because the cash proceeds of the initial loan are no longer

burdened by the repayment obligation. The discharge of indebtedness is a

realization event triggering income to the taxpayer. Courts following this

approach require the debt to be issued for cash or property. [FN4] Since this

approach to COD income seeks to tax the original cash received that is not

later repaid, there must be an original receipt of cash or property.

A. Inclusion of COD Income

1. The Common Law Approach

The principle that gross income includes cancellation of indebtedness

has been long established. [FN5] Although Treasury regulations adopted this

principle as early as 1918, [FN6] the concept of COD income derived from the

well—known Kirby Lumber [FN7] decision of the Supreme Court in 1931.

In Kirby Lumber, the taxpayer issued its own bonds receiving

$12,126,800. The bonds were not issued for cash, but in exchange for Kirby

Lumber’s preferred stock, on which there were dividend arrearages. [FN8] The

same bonds were repurchased later in the year at a discount of $137,521.30.

The Court held the discount was taxable income in the year of the repurchase,

stating that: "[a]s a result of its dealings, [a taxpayer] made available

$137,521.30 assets previously offset by the obligation of bonds now extinct.

[The taxpayer] has realized within the year an accession to income, if we take

words in their popular meaning...." [FN9]

2. The Statutory Approach

The Kirby Lumber "freeing of assets" concept is codified in section

61(a)(12), which provides that "gross income means all income from whatever

source derived, including income from discharge of indebtedness." The

regulations state that a taxpayer may realize income "by the payment or

purchase of his obligations at less than their face value." [FN10]

B. The Exclusion of COD Income

1. Common Law Exceptions

Numerous common law exceptions developed excluding COD from income. COD

income was excluded from gross income where the taxpayer was insolvent before

and after the debt discharge. [FN11] The courts reasoned that the discharge of

debts cannot "free" assets of a debtor that remained insolvent even after the

discharge, since the debtor still had a negative net worth. If the discharge

made the taxpayer solvent, COD income was included to the extent of such

solvency. [FN12]

The insolvency exception is justified today by reference to

bankruptcy policy. Although cancellation of a debt improves the balance sheet,

the debtor does not have any more cash after the discharge. The debtor needs

to be shielded from tax on economic income that it is unable to currently pay.

2. Statutory Exclusion of COD Income

Congress determined that relief from COD income was necessary in bankruptcy

proceedings. Bankruptcy laws would be frustrated if relief from debt created

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105318Page252



 

 

 

ll JLCOM 201 PAGE 3

(Publication page references are not available for this document.)

income tax liabilities jeopardizing the debtor’s recovery. [FN13] To protect

debtors, Congress enacted the Bankruptcy Tax Act of 1980 codifying the judicial

insolvency exception. [FN14] The Senate Report stated:

The rules of the bill concerning income tax treatment of debt discharge in

bankruptcy are intended to accommodate bankruptcy policy and tax policy. To

preserve the debtor’s ’fresh start’ after bankruptcy, the bill provides that

no income is recognized by reason of debt discharge in bankruptcy, so that a

debtor coming out of bankruptcy (or an insolvent debtor outside bankruptcy)

is not burdened with an immediate tax liability. [FN15]

Thus, 26 U.S.C. s 108(a)(1) provides that COD income is excluded

from gross income if the discharge occurs in a title 11 case or when the

taxpayer is insolvent. [FN16] Section 108(a)(3) limits the amount of COD

income excluded to the amount of the debtor’s insolvency. The term "title 11

case" means a case under title 11 of the Bankruptcy Code, but only if the

taxpayer is under the jurisdiction of the Bankruptcy Court and the discharge is

granted by the court or is pursuant to a plan approved by the court.

[FN17] "Insolvent" is defined as "the excess of liabilities over the fair

market value of assets" [FN18] and is determined on the basis of the taxpayer’s

assets and liabilities immediately before the discharge. [FN19]

Taxpayers under title 11 have a significant advantage over other insolvent

taxpayers because title 11 taxpayers need not prove their net worth. Outside

of bankruptcy, a taxpayer must demonstrate its insolvency by valuation of

assets. Some authorities suggest that contingent liabilities should be

considered in measuring insolvency. [FN20] The courts have held that

insolvency valuation requires a computation of any goodwill or going concern

values inherent in the taxpayer’s business. [FN21] The fair market value of

such assets may be difficult to determine in a troubled company restructuring.

Example 1: D, a financially distressed corporation not under title 11 has

assets valued at $75x and liabilities of $100x. An out of court

restructuring of D's debt results in $50x of COD income. Under current law,

D may only exclude $25x of COD under section 108(a), the amount of D’s

insolvency prior to the discharge. D will recognize $25x of COD income. Had

D been a title 11 debtor, D could exclude the entire $50x, without regard to

D’s insolvency.

In cases of insolvency, the debt and equity structure of the debtor may be

scrutinized. If the debt of a thinly capitalized corporation is

recharacterized as equity, the corporate debtor may become solvent. The result

of such a recharacterization may be recognition of COD income. [FN22]

C. Attribute Reduction

1. Under Section 108(b)

Although section 108(a) excludes COD income from gross income, the taxpayer

must pay a price for such exclusion. Although bankruptcy may be an

inappropriate occasion to tax COD income, the debtor should not be able to

enjoy both tax—free relief from debts and carryover of the losses created by

the borrowed funds. [FN23] The debtor is entitled to a "fresh start, not a

head start." [FN24] Section 108(b) therefore provides that the debtor’s tax

attributes will be reduced when COD income is excluded under section 108(a).

Section 108 is a deferral provision. The COD income excluded reduces certain
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specified tax attributes of the debtor, eliminating tax savings in the future.

[FN25] The attributes are reduced in the following order:

(1) Net operating loss (NOL) for the taxable year of the discharge and any

net operating loss carryover to such taxable year.

(2) Any carryover to or from the taxable year of a discharge of an

amount for purposes of determining the amount allowable as a credit under

section 38 (relating to general business credit).

(3) Net capital loss for the taxable year of the discharge, and any capital

loss carryover to such taxable year under section 1212.

(4) The basis of the property of the taxpayer as provided in section 1017.

(5) Any carryover to or from the taxable year of the discharge for purposes

of determining the amount of the foreign tax credit. [FN26]

Except for the general business credit and the foreign tax credit, all of the

tax attributes are reduced dollar for dollar. The credits are reduced 33 1/3

cents for each dollar of income excluded. [FN27] If the taxpayer has

insufficient tax attributes to absorb the excluded COD income, the excess is

disregarded and is never considered income to the debtor. [FN28]

After reducing NOLs, business credits and capital losses, section

108(b)(2)(D) provides that the taxpayer must reduce the basis of all the

taxpayer’s depreciable and nondepreciable property to the extent of the

remaining COD income. The basis of the depreciable and nondepreciable property

is reduced under the rules of section 1017. [FN29] An important limitation on

section 108(b) is section 1017(b)(2), under which the reduction of asset bases

cannot exceed the excess of (i) the aggregate of the basis of the property held

by the taxpayer immediately after the discharge over (ii) the aggregate of the

liabilities of the taxpayer immediately after the discharge. Thus, the tax

basis of the debtor’s assets after the discharge will not be less than its

undischarged liabilities. [FN30]

Example 2: B is involved in a title 11 proceeding. B’s creditors agree to

accept 50x cash for their 100x debt. B has 25x in NOLs, 5x in capital

losses, 1x in investment tax credits and 60x basis in depreciable property.

B has 55x of nondischarged liabilities. B’s discharge of 100x debtxfor 50x

cash would produce COD income of 50x which would be excluded from B’s gross

income under section 108(a). Under section 108(b), B would make the

following reductions:

50x COD income

(25x) NOL eliminated

(5x) capital losses eliminated

(3x) investment tax credit is eliminated to offset 3x COD income

(5x) basis reduction, limited to aggregate asset bases less undischarged

liabilities of the taxpayer after discharge (60—55 = 5)

12X (Remaining untaxed COD income. This amount escapes taxation

entirely.)

2. Election to Reduce Basis in Depreciable Property

Under section 108(b)(5), a taxpayer may elect to reduce the basis of its

depreciable assets in accordance with section 1017 rather than reducing its

other tax attributes. If a taxpayer makes the section 108(b)(5)

election, it may reduce the entire basis of the property (unlike basis

reduction under section 108(b)(2)(D) where the basis may not be reduced below
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the remaining undischarged liabilities). If depreciable basis reduction is

elected, no other attributes need be reduced. [FN31] The election can only be

made in the year of discharge on the taxpayer’s return. [FN32] Consent of the

service is required to revoke the election. [FN33]

Depreciable property is defined as property subject to an allowance for

depreciation, but only if a permitted basis reduction would reduce the

depreciation otherwise allowable for the period following such reduction.

[FN34] Further, the taxpayer may elect to treat certain property interests as

depreciable. A partnership interest may be treated as depreciable under

section 1017. [FN35] Under certain circumstances, a parent may treat stock in

a subsidiary as depreciable property. [FN36] Inventory may also be treated as

depreciable. [FN37] Gain upon the disposition of section 1017 property will be

treated as ordinary gain under section 1017(d).

Example 3: Assume the same facts as example 2. Instead of reducing its

attributes, B elects under section 108(b)(5) to reduce basis on depreciable

property:

50x COD income

(50x) depreciable basis reduction (10x adjusted basis remains)

(Ox) NOL reduction (25x remains)

(0x) capital loss reduction (5x remains)

(Ox) investment credit (1x remains)

0 COD remaining

A debtor would prefer the section 108(b)(5) election if future income was

anticipated. The use of the future carry forward of NOLs to offset income is

generally more beneficial than future tax benefits resulting from

depreciation. [FN38] Because of the time value of money, the ability to

shield $25x of income in year one with an offsetting NOL is more

valuable than receiving $5x of depreciation deductions for years one through

ten (using the straight line depreciation method). A reduction in basis is

only attractive if B does not intend to sell his assets for several years,

deferring possible gain on the disposition indefinitely.

III. THE STOCK—FOR-DEBT EXCEPTION TO COD

Often, a debtor would like to completely avoid COD income and section 108.

If discharge of indebtedness does not result in COD income, then section 108(b)

would be inapplicable and the debtor would not have to reduce any attributes or

basis. Without the reduction of NOLs under section 108(b) a debtor can use

those NOLs to offset future income and reduce future taxes in the early years

after reorganization. Thus, debtors frequently strive to qualify cancellation

of indebtedness under the "stock—for—debt" exception. [FN39] The ability of

the debtor to cancel indebtedness without attribute reduction by means of the

stock—for—debt exception can be critical to the debtor’s reorganization. [FN40]

A. The Creation of the Stock—For—Debt Exception

The stock—for—debt exception was judicially created in Capento Securities

Corp. v. Commissioner. [FN41] In that case, Raytheon Production Corporation

(Raytheon), a wholly owned subsidiary of the Raytheon Manufacturing Co.,

issued $500,000 in face value bonds in 1929. In 1933, Raytheon Manufacturing

Co. organized a second wholly owned subsidiary, Capento Securities Corporation

(Capento), for the purpose of purchasing Raytheon’s $500,000 bonds from the
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bondholders. Capento purchased all of the bonds at a cost of $15,160. The

bonds were Capento’s only assets.
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This article analyzes the taxation of corporate reorganizations in bankruptcy including cancellation of

indebtedness income under section 108 of the Internal Revenue Code, tax free reorganizations under section

368(a)(1)(G) of the Internal Revenue Code, net operating losses under section 382 of the Internal Revenue Code,

and the procedure for determining the tax consequences of bankruptcy reorganization. The article focuses on the

collision of the Internal Revenue Code and the Bankruptcy Code and the ambiguities that result in bankruptcy tax

law. It concludes that both tax policy and bankruptcy policy would be promoted by enabling the bankruptcy

courts to make binding advance determinations of the tax effects of bankruptcy reorganizations under section 1146

of the Bankruptcy Code.

INTRODUCTION: BANKRUPTCY TAX POLICY

The following bankruptcy principles govern chapter 11 reorganizations: (i) fresh start for debtors; (ii) fair and

equitable treatment of creditors; (iii) debtor rehabilitation favored over liquidation; and (iv) economy of

administration.

Bankruptcy law gives the debtor a "fresh start" by permitting the debtor to reorganize its affairs and permitting

many debtors a discharge of debt. As stated by the Supreme Court in Local Loan Co. v. Hunt, “One of the

primary purposes of the Bankruptcy Act is to ’relieve the honest debtor from the weight of oppressive

indebtedness, and permit him a start afresh free from the obligations and responsibilities consequent upon business

misfortunes."’ [FNl]

Bankruptcy law protects creditors by requiring the orderly and fair collection and distribution of the debtor’s

estate. [FN2] In a reorganization case, the *56 Bankruptcy Code requires the following for confirmation of a plan:

(i) the plan must be proposed in good faith and not by any means forbidden by law; and (ii) the plan must be

feasible and not likely to be followed by a liquidation or another reorganization. [FN3]

The Bankruptcy Code encourages reorganization over liquidation in the interest of economic stability. Congress

has determined that rehabilitating a corporation is in the best long-term interest of creditors, shareholders and the

public: it is more productive to use assets in the business for which they are designed than to sell assets on a

liquidation basis. [FN4] In NLRB v. Bildisco the Supreme Court explained, "The fundamental purpose of

reorganization is to prevent a debtor from going into liquidation, with an attendant loss of jobs and possible

misuse of economic resources. " [FN5]

A bankruptcy petition gives debtors "breathing space" from creditors. All collection activity, including tax

collection by the Internal Revenue Service is stayed. [FN6] Bankruptcy law [FN7] further protects the interests of

creditors by requiring that expenses incurred by the debtor in furtherance of reorganization be kept to a minimum,

"so as to preserve as much of the estate as possible. " [FN8]

Bankruptcy tax law does not pervasively contradict these bankruptcy principles. Indeed, legislative history

reveals that many bankruptcy tax provisions are intended to encourage reorganization over liquidation. The
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Treasury Department, however, does not consider only debtor rehabilitation. The Treasury sees itself as an

involuntarycreditor that cannot refuse to extend credit, cannot demand collateral, and therefore operates at a

disadvantage to creditors generally. [FN9]

Several of the advantages enjoyed by taxpayers in bankruptcy contradict tax theory. With increasing success the

Treasury has chipped away those advantages. In general, the Treasury maintains that the purpose of tax law is to

ensure that all taxes are paid regardless of inconvenience to the taxpayer. [FN10] The Treasury would therefore

prefer that any subsidies to business be direct and not at the cost of tax collection. [FNl l]

*57 A Treasury statement submitted to the House Committee on Ways and Means during consideration of the

Bankruptcy Tax Act of 1980 contains this concise summary of the Treasury’s bankruptcy tax policy: [FN12]

(1) Clarification of the law. Many bankruptcy and insolvency tax provisions are "obscure" and should be

clarified.

(2) Equal treatment in and out of bankruptcy. Recognizing that "there is the desire to afford special tax

rules for those who appear to be in need," the insolvent debtor in bankruptcy should have no advantage over

the insolvent debtor who has not filed a petition for bankruptcy.

(3) Fresh start but no head start. Debtors should not be entitled to reduce pre-bankruptcy tax liabilities

while simultaneously retaining certain built-in tax benefits post—bankruptcy, such as a deduction for net

operating loss carryovers from pre-petition tax years.

(4) Minimizing tax shelter abuse. Insolvency should not be a means to avoid recapture of tax shelter

deductions for depreciation, investment tax credits, and similar items. [FN13]

(5) Simplicity and "administrability." Where there is a choice among reasonable alternatives, the simpler

and more administrable approach should be adopted.

(6) Fairness and equity.

Among the stated policies, Bankruptcy policy and tax policy conflict most directly over the question of whether

debtors should be allowed to reduce pre—bankruptcy tax liabilities and retain built-in tax benefits such as

deductions against post—petition income for net operating loss carryovers from pre-petition years. The Treasury

argues that such a policy constitutes an unwarranted subsidy, and gives debtors in bankruptcy a “head start" over

similarly situated tax—payers not in bankruptcy. Congress permits some debtors this slight "head start" apparently

because it views such tax advantages as a convenient way to promote rehabilitation over liquidation.

Congress’ generosity to debtors has not been constant. The tax provisions governing net operating loss

carryovers, corporate reorganizations in bankruptcy, and cancellation of indebtedness income have changed as the

political will swings between the competing interests of rehabilitating troubled businesses and raising revenue.

The uncertainty and confusion created by frequent changes to the *58 tax law are compounded by the imperfect fit

of tax law and bankruptcy law. Consequently, ambiguity is ingrained in bankruptcy tax law. Unfortunately, that

ambiguity cannot be resolved in advance by the bankruptcy court considering approval of a debtor’s plan of

reorganization. Both tax law and bankruptcy law would be promoted by enactment of a provision in the

Bankruptcy Code allowing bankruptcy courts to make advance determinations of the tax consequences of

bankruptcy plans of reorganization.

CANCELLATION OF INDEBTEDNESS INCOME

Historical Background
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In bankruptcy reorganizations the debtor typically pays a percentage of its obligations to creditors, and is

forgiven the balance - thus the debtor continues to operate its business with a fresh-start. [FN14] Generally, debt

forgiveness creates income for taxpayers; [FN15] however, a debtor in bankruptcy obtains certain tax advantages.

This section traces the history of the taxation of cancellation of indebtedness income in bankruptcy, with emphasis

on the development of the present law. Professor Eustice has described the history of cancellation of indebtedness

income as " at best complex and at worst nearly inscrutable." [FN16]

In US v. Kirby Lumber [FN17] the Supreme Court ruled that retirement of debt at less than its face amount

results in taxable income. In 1923 Kirby Lumber had issued bonds, which it repurchased the same year at a

discount. Holding that the difference between the issue price and the discount price was taxable income, Justice

Holmes observed that the taxpayer had realized an "accession to income," and that "there is not a shrinkage of

assets to the taxpayer." [FN18]

In the midst of the Great Depression, several courts recognized an "insolvency" exception to Kirby Lumber: no

income arose from a discharge of indebtedness *59 if the debtor were insolvent both before and after the

transaction. [FN19] In 1938, Congress amended the Bankruptcy Act of 1898 to provide a statutory insolvency

exception which exempted cancellation of indebtedness income in a bankruptcy case from all income taxes,

provided the debtor elected to reduce the basis of its assets. [FNZO] To implement these changes in bankruptcy

law, in 1939 Congress amended the tax code to exclude cancellation of indebtedness income from recognition in

certain corporate reorganizations and to require basis reduction instead. [FN21] Thus, by 1940 the Bankruptcy

Act and the Internal Revenue Code deferred cancellation of indebtedness income until the debtor’s reduced-basis

property was sold.

In 1940, the Bankruptcy Act again was amended to enhance the tax benefits of the insolvency exception by

providing that a debtor in bankruptcy need only reduce the basis of its assets to the assets’ fair market value.

[FN22] No further reduction would be' required for cancellation of indebtedness in bankruptcy, even though assets

often have a tax basis lower than fair market value due to factors such as inflation and depreciation. More

significantly, a debtor in bankruptcy did not have to reduce net operating loss carryovers or other tax attributes as

a consequence of tax—free treatment. [FN23]

In 1943 Congress gave bankrupt corporations another helping hand by freeing assets from any basis reduction

upon a debtor’s receipt of cancellation of indebtedness income in an acquisitive reorganization under Chapter X of

the Bankruptcy Act. Specifically, former sections 371 and 372(a) [FN24] provided that basis would not be

reduced as a consequence of realization of cancellation of indebtedness income if a debtor’s plan of reorganization

called for a transfer of assets to a successor corporation (net operating losses, however, did not carryover). Even

if the debtor’s reorganization did not involve a successor corporation, basis reduction under Chapter X could be

avoided under the stock for debt exception described below. [FN25]

Cancellation of Indebtedness Under The Bankruptcy Tax Act of 1980 and the Tax

Reform Act of 1986

Concerned that debtors in bankruptcy be entitled to a fresh-start, but not *60 to defer tax forever, [FN26] the

Bankruptcy Tax Act of 1980 marked the end of the more liberal treatment of discharge of indebtedness income

and specifically repealed the "judicial insolvency exception". [FN27]

Generally, § 108(a) excludes cancellation of indebtedness income from gross income for insolvent debtors in

bankruptcy. [FN28] Section 108(b) reduces the debtor’s tax attributes by the amount of the canceled debt. [FN29]

Most significant, deductions against income for net operating loss carryovers must be reduced.

A debtor may elect instead to apply all or any portion of the cancellation of indebtedness income to reduce the

basis of depreciable property before reducing deductions such as net operating losses. [FN30] These rules apply

to debtors in bankruptcy and to other debtors to the extent they are insolvent. [FN31]
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In the absence of an election to reduce basis, tax attributes are reduced in the following order:

(1) Net operating losses for the taxable year of the discharge and any net operating loss carryovers; [FN32]

(2) Carryovers of tax credits, including the research credit [FN33] and the general investment tax credit

[FN34] (at the rate of 33 1/3 cents for each dollar of debt cancellation) [FN35] but not the employee’s stock

ownership plan credit; [FN36]

(3) Net capital loss for the taxable year of discharge [FN37] and any capital loss carryover; [FN38]

(4) Basis of the debtor’s depreciable and non-depreciable assets in accordance with regulations; [FN39] and

(5) Foreign tax credit carryovers [FN40] at the rate of 33 US cents for each dollar of debt cancellation.

[FN41]

*61 Note that passive activity loss credit and credit carryovers [FN42] and the minimum tax credit [FN43] are not

reduced. [FN44]

At least one spokesman suggested during the hearings on the Bankruptcy Tax Act of 1980 that the order of

attribute reduction should be geared more to the rehabilitation of debtors. [FN45] If a debtor were allowed to

choose the order in which attributes are reduced, the debtor could ensure full use of expiring attributes. This

would be especially helpful in the case of net operating losses which must be reduced on a last in - first out

(LIFO) basis rather than first in - first out (FIFO).

Debtor/taxpayers who elect to reduce the basis of depreciable property before reducing tax attributes must

reduced the full amount of the adjusted basis of depreciable property, but not below zero. [FN46] After the basis

of depreciable property is reduced to zero, any remaining cancellation of indebtedness income is subject to the

rules for reducing tax attributes. [FN47] If, after all these adjustments, some amount of discharged debt has not

yet been offset, no tax is imposed on the excess. [FN48]

"Depreciable property" means any property subject to depreciation, including real property held as inventory.

[FN49] Adjusted basis of depreciable property is reduced in the following order:

(1) Basis of property acquired with purchase money debt is reduced by the canceled amount of such debt;

(2) Basis of property subject to a lien securing a debt is reduced by the canceled amount of such debt;

(3) Basis of each property item of the debtor is reduced pro rata by an amount equal to the proportion that

the basis of each property item bears to the sum of the basis of all the debtor’s property; and

(4) Basis of inventory, notes and accounts receivable are reduced in the proportion that the basis of each

item bears to the sum of the basis of all of those items. [FNSO]

*62 In deciding whether to reduce tax attributes or to reduce basis, the debtor must weigh (a) the advantages of

using loss and credit carryovers to offset irmnediate post—petition income against (b) the disadvantages of (1)

exhausting additional tax attributes; (2) foregoing depreciation reductions, thus increasing taxes in later years; and

(3) (especially under the pre-1986 Code) losing the opportunity to offset capital loss carryovers against ordinary

income. [FN51] Further, net operating losses have a useful life of fifteen years, and must be used or they are lost.

For example, if a debtor has net operating loss carryover deductions which are about to expire, but does not

anticipate sufficient short term income to exhaust those deductions, the debtor must use those deductions

immediately to offset cancellation of indebtedness income, because the net operating losses carryovers will
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otherwise expire before they can be used as a deduction against income. On the other hand, if the debtor does not

anticipate losing net operating loss carryovers through non-use, the debtor should elect to reduce the basis of its

assets first to offset cancellation of indebtedness income, because such reduction will not be recaptured until the

assets are sold, and the debtor’s net operating losses can be used freely in the meantime to offset earned income.

Any gain on subsequent transfers of assets with basis reduced under § 108 [FN52] is subject to recapture

[FN53] as ordinary income under §§ 1245 and 1250, [FN54] which are designed to prevent conversion of

ordinary income into capital gains. [FN55] Because the Tax Reform Act of 1986 eliminated any reduction of tax

liability for capital gains, as opposed to ordinary income, the concern whether ordinary income is converted into

capital gains is reduced after the Tax Reform Act of 1986. This is not to say that the ordering rules serve no

purpose; to the extent the ordering rules limit reductions to basis of intangible assets, such as goodwill, the rules

prevent indefinite deferral of taxes. [FN56]

The Stock for Debt Exception

Exchanges of stock for debt are an historical exception to the cancellation of indebtedness rules. It has long

been the case law that no cancellation of indebtedness income is realized by an insolvent corporate debtor if stock

is issued *63 in exchange for debt, even if the stock is worth less than the face amount of the obligation satisfied.

[FN57] The stock for debt exception was based on the theory that the substitution of stock for debt constitutes a

creditor’s continued investment in the corporate debtor, and recognition of cancellation of indebtedness income

would be inappropriate. [FN58]

The Bankruptcy Tax Act of 1980 codified in § 108(e)(8) the stock for debt exception to cancellation of

indebtedness income recognition. [FN59] In 1984 the stock for debt exception was narrowed to include only

debtors in bankruptcy, and other insolvent debtors to the extent a debtor is not made solvent by the stock for debt

exchange. [FN60]

Stock for Debt Limitations

The Bankruptcy Tax Act of 1980 imposed two limitations on the common law stock for debt exchange

exception. Under the "de minimis" rule, the stock for debt exception does not apply if, considering "all the facts

and circumstances," the stock issued consists of a nominal or token amount of shares. [FN61]

Where stock and other consideration is issued to a creditor, the legislative history to the Bankruptcy Tax Act of

1980 from the House of Representatives suggested that the stock should be treated as satisfying "a proportion of

the debt equal to its proportion of the value of the total consideration. " [FN62] In contrast, the legislative history

in the Senate suggests that the stock should be treated as satisfying the debt remaining after first offsetting the

other consideration against the debt. [FN63] The greater the amount of debt offset by stock, the *64 less the

debtor must reduce tax attributes and basis of assets. Thus, the Senate approach is more favorable to debtors.

Comments by Congressman Ullman, Chairman of the House Ways and Means Committee, upon introducing the

Bankruptcy Tax Act of 1980 indicate that the House accepted the Senate approach. [FN64] Further, the Senate

approach is consistent with pre-198O law. [FN65]

To satisfy the de minimis rule, at least two commentators suggest by analogy to the regulations under § 351

[FN66] that the value of stock exchanged for debt should equal at least 10% of the debt. [FN67] The Internal

Revenue Service has confirmed that stock exchanged for debt with a value of 10% of the debt is acceptable. In a

letter ruling [FN68] the Service applied the Senate approach to a case in which the debtor distributed both cash

and stock, and approved the debtor’s use of the stock for debt exception where the fair market value of the stock

distributed represented 10% of the amount by which the claims exceeded the cash component of the distribution.

The Service considered the following factors in determining whether the stock transferred in exchange for debt

was "nominal or token": (i) the presence of arms length bargaining involving adverse economic interests between
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debtor and creditors; (ii) the value of the stock relative to the face amount of the debt canceled; and (iii) the value

of the stock relative to the value of other consideration received in discharge of the debt. The Service found that

creditors received twice the liquidation value of the debtor and (i) that adverse interests existed inasmuch as

creditors released their right to force a liquidation, and the debtor had to convince creditors "that the stock used in

the exchange represented the greatest economic value available to the creditors "; (ii) the stock amounted to about

10% of the debt canceled in the exchange; and (iii) the stock represented about 15% of the total consideration

received.

In general, adverse economic interests between the debtor and creditors is an easy element to satisfy in any

bankruptcy case. The Service’s second test-that the value of stock received by creditors be measured against the

face amount of debt discharged-can be problematic. If all creditors are receiving a very small distribution in a

case, creditors who are receiving stock with a value of less than 10% of the debt discharged in exchange for debt

may appear to be violating the nominal or token rule requirement. For example, if a bankruptcy plan pays certain

creditors nine cents cash on the dollar, and certain other creditors receive stock with a value of nine cents for each

dollar of claim, *65 both groups of creditors are treated equally; however, the Service may nonetheless consider

that the creditors with stock obtained a "nominal" or "token" distribution.

The better view compares the value of stock exchanged for debt to the value of other consideration received by

similarly situated creditors for their debt. In other words, the value of stock exchanged for debt should be at least

one-tenth of the value of other consideration received by similarly situated creditors. [FN69] In the letter ruling,

all general unsecured creditors were treated alike, leaving no basis for comparison. If under a bankruptcy plan

certain creditors are paid thirty cents cash on the dollar, payment in stock to similarly situated creditors should not

be considered nominal or token unless the value of that stock is less than one tenth of thirty cents on the dollar, or

3 cents per each dollar of claim.

The third requirement is new: the Service measured the value of stock received by a creditor against the value of

other consideration received by that creditor. For example, if a debtor proposes to establish one class of general

unsecured creditors who are to be paid $.75 cash for each dollar of debt, the debtor will have to reduce either its

asset basis or tax attributes by $.25 of canceled debt. If on the other hand, the debtor proposes to pay general

unsecured creditors $.72 cash and stock valued at $.03 for each dollar of debt, the debtor will argue that it realizes

no cancellation of indebtedness income under the stock for debt exception. The debtor will have satisfied the 10%

rule under the Senate approach because the value of the stock ($.03) is more than 10% of the value of the debt

discharged therefor ($.25). Thus the debtor will not have to reduce its asset bases nor reduce tax attributes. The

Service might nonetheless disallow the stock for debt exception treatment because the consideration representing

stock ($.03) is only 4% of the total consideration creditors receive ($.75). In the letter ruling, the Service

approved consideration representing stock in the amount of 15% of total consideration but the Service did not set

forth any bright line test.

Proposed Treasury Regulation § 1.108-1 would adopt the reasoning set forth in the letter ruling, and would

create the following measurements for applying the de minimis rule:

(i) Stock to debt ratio - ratio of the fair market value of stock transferred to a creditor to the amount of

discharged indebtedness allocable to that stock;

(ii) Stock to total consideration ratio - ratio of the fair market value of stock transferred to a creditor to the

fair market value of the total consideration received by that creditor; and '

*66 (iii) Stock to total stock ratio - ratio of the fair market value of the stock transferred to all creditors to

the total fair market value of all the corporation’s outstanding stock after the bankruptcy or insolvency

workout.

For example, assume that a plan of reorganization provides for each dollar of debt $.20 in cash, $.20 in new
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debt and $.05 of stock, and that former creditors collectively obtain 25 % of the debtor’s stock. The stock to debt

ratio is 5%, the stock to total consideration ratio is 11%, and the stock to total stock ratio is 25%.

The proposed regulations provide for the following safe harbors:

(i) 10 percent stock to debt ratio and 25 percent stock to total consideration ratio;

(ii) 25 percent stock to total consideration ratio and 25 percent stock to total stock ratio; and

(iii) With respect to unsecured creditors, 100 percent stock to total consideration ratio and 90 percent stock

to total stock ratio.

In addition to the de minimis rule, the stock for debt exception is not applicable to debt held by an unsecured

creditor unless the ratio of (1) the value of the stock received by the creditor to (2) the amount of debt canceled in

exchange for the stock is at least 50% of a similar ratio computed for all unsecured creditors receiving stock in the

reorganization. [FN70] This is the "proportionality rule."

Violation of the proportionality rule creates a "cliff effect" triggering substantial realization of income by the

debtor. For example, if creditor A held $1,000 of unsecured debt of the corporation and in a workout the

corporation fully satisfied $10,000 of its unsecured debt with $6,000, A must receive 50% of the pro rata

distribution received by the other creditors - in this case, 50% of the 60% pro rata distribution, i.e. 30% of his

claim in stock, with a value of $300. If A receives stock with a value of only $250, the corporation realizes

cancellation of indebtedness income equal to the difference between A’s claim ($1,000) and the value of the stock

($250). Thus the corporation would recognize $750 of income as a consequence of underpaying $50 in stock.

[FN71]

The Revenue Reconciliation Act of 1990 added another limitation on the stock for debt exception to the

cancellation of indebtedness income rules. Preferred stock issued under a plan of reorganization does not qualify

for the stock for debt exception under § 108(e)(10) if: (i) such stock has a fixed liquidation amount, (ii) the issuer

of such stock has the right to redeem such stock at one *67 or more times, or (iii) the holder of such stock has the

right to require its redemption at one or more times.

The outright prohibition on the use of preferred stock with such attributes is puzzling. Presumably, the intent

behind the legislation is to limit the use of preferred stock to discharge debt to the extent that the preferred stock

could be redeemed at less than the amount of the debt discharged. Indeed Revenue Ruling 90-87 and the new

proposed regulations interpreting the "nominal or token" limitation to the stock for debt exception announce this

more reasonable position. The contradiction between the new statute and the proposed regulations may require

judicial or legislative resolution.

Recapture

A creditor that receives stock of a debtor corporation in exchange for debt is subject to the recapture rules on

subsequent disposition of the stock of § 1245 [FN72], a controversial provision now partially obsolete in light of

the Tax Reform Act of 1986, and the elimination of the deduction for capital gains. To the extent creditors can

recognize capital losses because of capital gains, the provision remains important.

Timing of Stock for Debt Exchanges

The tax stakes riding on the timing of stock for debt exchanges require identification of:

1. the year creditors owning securities realize gain or loss;
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2. the date that an ownership change occurs for net operating loss carryover purposes;

3. the year cancellation of indebtedness income arises;

4. the year interest on old debt ceases to accrue; and

5. for consolidated returns, the year ownership of the debtor falls below the necessary 80% level. [FN73]

Timing of stock for debt exchanges could be affected by the Bankruptcy Code. [FN74] Upon confirmation of a

chapter 11 plan of reorganization, claims against the debtor are discharged. [FN75] The "effective date of the

plan", however, usually occurs sometime after confirmation, to allow for passage of the time for appeals. The

date of discharge could be separated in time from the date of the exchange. No authority prescribes the tax

significance of this separation in time. [FN76]

*68 The Contribution To Capital Exception

The contribution to capital exception to recognition of discharge of indebtedness income, which also arises

from case law, applies to creditors who are shareholders. [FN77] If a creditor/shareholder’s debt is contributed to

the capital of the debtor corporation, the corporation is deemed to have satisfied the debt with money equal to the

shareholder’s adjusted basis in the debt. [FN78] If the shareholder’s basis in the debt is less than the amount due,

the corporation realizes cancellation of indebtedness income equal to the difference.

The contribution to capital exception raises a number of issues. First, should a corporate debtor’s tax

consequences be dependent upon the accounting practices of its creditors? In General Utilities [FN79] and Moline

Properties [FN80] the Supreme Court held that a corporation is a separate entity for tax purposes. The

contribution to capital exception appears to contradict General Utilities and Moline Properties insofar as it couples

the "outside" recognition by creditors to the "inside" recognition of debtors. Determining recognition by creditors

could be an onerous if not impossible compliance burden to impose upon corporate debtors. [FN81]

Commentators raise additional issues: Does it matter if the ownership of stock by a creditor is so unrelated to

the cancellation of debt that the cancellation should not be considered a contribution to capital? Can the Service

recharacterize a stock for debt exchange as a contribution to capital to force realization? If all the stock of a debtor

corporation is held by its sole shareholder, will the contribution to capital rule apply if the creditor cancels the

debt without having the corporation issue additional shares? Will the stock for debt exception apply if additional

shares are issued? [FN82]

Debt Security for Debt Security Changes

Generally, in any debt security exchange in an insolvency situation, the new debt security has a lower face

amount than the old debt security. Ordinarily, the difference between the issue price of an old and a new debt

security would be treated under the cancellation of indebtedness provisions of Internal Revenue Code § 108. Due

to inadvertence, however, until very recently, Internal Revenue Code § 1275(a)(4) essentially deemed the issue

price of the new debt security to be the same as the old debt security. Thus, no cancellation of indebtedness

income arose.

*69 The Revenue Reconciliation Act of 1990 repealed § 1275(a)(4). Section 108(e)(11) now provides that

cancellation of indebtedness income is created upon the exchange of a debt security for a debt security to the

extent that the adjusted issue price of the old debt exceeds the issue price of the new debt. To determine the

"issue price ", adjustments are made to account for that portion of the debt security which the Service deems to be

interest rather than principal. That portion is called "original issue discount," and is calculated under §§ 1273 and

1274.
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The repeal of § 1275(a)(4) was occasioned in part by In re Chateaugay Corp., [FN83] in which the court

applied original issue discount principles to fix the amount of secured claims.

~ The House Ways and Means Committee Report accompanying the 1990 Revenue Reconciliation Act illustrates

the treatment of an exchange of publicly traded debt:

A corporation issued for $1,000 a bond that provided for annual coupon payments based on a market rate of

interest. The bond is publicly traded. Some time later, when the old bond is worth $600, the corporation

exchanges the old bond for a new bond that has a stated redemption price at maturity of $750. The exchange

is treated as a realization event under section 1001. Under the bill, the new bond will have an issue price of

$600 (the fair market value of the old bond) and deductible OID of $150 ($750 stated redemption price at

maturity less $600 issue price) and the corporation will have COD of $400 ($1,000 adjusted issue price of the

old bond less $600 issue price of the new bond). Such results will occur whether or not the exchange qualifies

as a reorganization. [FN84]

It should be noted that section 108(e)(11) does not apply to bankruptcy cases filed on or before October 9,

1990, or to transactions before that date.

Bankruptcy Tax Policy

Background

The insolvency exception to cancellation of indebtedness income has been criticized for its logical

inconsistencies. Kirby Lumber, which requires recognition of cancellation of indebtedness income, is premised on

the principle that taxpayers enjoy a "net accretion to wealth". Subsequent relaxation of the Kirby Lumber doctrine

presupposes that insolvent debtors do not enjoy a net accretion to wealth through debt cancellation. Better

economic analysis would look *70 to the benefits taxpayers obtain when a loan is issued (no includible income)

and the need to balance that noninclusion of income with a corresponding recognition of income upon loan

forgiveness. [FN85] Simply stated, the economic benefit derived from debt forgiveness is no different than the

economic benefit derived from other sources of income, such as salary. This economic analysis is especially

pertinent if the debtor has obtained a tax deduction for the expenditure of the amount forgiven, or if the creditor

can take a tax loss for the debt forgiveness. [FN86]

Nonetheless, the insolvency exception in general and the stock for debt exception in particular are very

important to debtor rehabilitation. To the extent that a debtor can persuade creditors to take stock instead of cash

as part of a plan, the debtor is better able to maintain adequate cash flow to finance operations and capital

expenditures, and to secure credit. [FN87] Despite the inconsistency between tax policy and bankruptcy policy,

the insolvency exception persists to promote debtor rehabilitation.

The inevitable byproduct of the mixture of bankruptcy and tax law, as well as the constant changes to that

mixture, is uncertainty. For example, the timing of a stock for debt exchange is governed by a variety of

bankruptcy considerations not present in nonbankruptcy transactions. The changes made by the Bankruptcy Tax

Act of 1980 were superseded by the Tax Reform Act of 1986, before the 1980 changes were fully understood by

lawyers. Uncertainty is a hindrance to debtor reorganizations, and supplies one argument to permit advance

determination of tax consequences of bankruptcy reorganizations.

Tax Policy

Clarification of the Law. Under the Bankruptcy Tax Act of 1980 and subsequent legislation, the rules for

treatment of cancellation of indebtedness income have been clarified, but confusing issues still arise under the

stock for debt exception: (i) whether solvent debtors in bankruptcy qualify; (ii) how much debt must be exchanged

for stock to qualify; (iii) how much debt is deemed satisfied for stock when a creditor is given both stock and

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 265



  

66 AMBKRLJ 55 Page 10

(Cite as: 66 Am. Bankr. L.J. 55, *70)

cash; (iv) when the exchange of stock for debt is deemed completed; (v) whether stock for debt exchanges can be

recharacterized as a contribution to capital, and (vi) how to treat debt security for debt security exchanges.

Equal Treatment In and Out of Bankruptcy. Generally, the insolvency exception and the stock for debt

exception apply to insolvent debtors and debtors in bankruptcy. However, § 108 of the Internal Revenue Code

allows solvent and *71 insolvent debtors in bankruptcy the same tax advantages (although the stock for debt

exception may not apply to solvent debtors). The Treasury would probably sense unfairness in allowing solvent

debtors in bankruptcy to enjoy tax advantages relating to cancellation of debt not enjoyed by debtors struggling to

avoid bankruptcy.

Fresh Start But No Head Start. The rules governing cancellation of indebtedness income give debtors in

bankruptcy a "head start" in the following ways: (i) the election to reduce basis of assets in lieu of reducing tax

attributes as a consequence of realization of cancellation of indebtedness income allows debtors in bankruptcy and

insolvent debtors to retain built-in tax attributes while reducing tax liabilities; (ii) the stock for debt exception

goes further and does not even require that the basis of assets be reduced as a consequence of realization of

discharge of indebtedness income (although net operating loss carryovers could be reduced); (iii) the contribution

to capital exception permits debtors to retain tax attributes but potentially realize little income upon the

cancellation of indebtedness.

Simplicity and Administrability. As described more fully below, [FN88] the Internal Revenue Service has many

opportunities to assert its position in a bankruptcy reorganization. The Service can object to a debtor’s plan. The

Service can also seek a bankruptcy court decision regarding the propriety of the debtor’s treatment of discharge of

indebtedness income and other tax issues. If the Service disagrees with the bankruptcy court, the Service can

deny the debtors the treatment approved by the bankruptcy court. Debtors cannot, however, obtain a binding

ruling pmSpectively. That the Service has its cake and eats it too with respect to bankruptcy tax determinations

seems eminently "administrable" from the Service’s point of view, but repetitive administrative reviews following

the bankruptcy court’s decision are wasteful and unnecessary.

Fairness and Equity. The fairness and equity of the discharge of indebtedness provisions ultimately turns on

one’s view of the policy balance between orthodox tax theory and the rehabilitation of troubled businesses. The

provisions are unfair, however, to the extent that the Service has a procedural advantage over debtors in obtaining

binding preconfirmation rulings upon the tax treatment of the debtor’s plan.

Bankruptcy Policy

Fresh Start. The debtor’s fresh start is promoted because debtors may elect to reduce basis of assets instead of

reducing net operating loss carryovers as a consequence of discharge of indebtedness income. In this way, net

operating losses are preserved for the use of the debtor.

*72 Fair and Equitable Distribution Among Creditors. In general, the insolvency exception does not affect the

debtor’s ability to distribute its assets fairly among creditors. Arguably, however, the proportionality rule limits

the ability of creditors to agree to certain distributions of the debtor’s assets. For example, there is no economic

reason why a creditor should not be permitted to accept consideration for its claim in the form of stock, which

stock is valued at less than 50% of the value of non-stock consideration to which similarly situated creditors are

entitled.

Rehabilitation Favored Over Liquidation. The insolvency exception clearly promotes rehabilitation over

liquidation to the extent that debtors are entitled to reduce basis of assets instead of losing tax attributes such as

net operating loss carryovers. The stock for debt exception promotes rehabilitation even more effectively by

allowing debtors to discharge debt without reducing the basis of assets or tax attributes. Rehabilitation is hindered

by the debtor’s inability to determine conclusively whether it qualifies for the stock for debt exception, how much

debt is deemed satisfied for stock, the timing of the exchange, and the tax characterization of the exchange.
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Economy of Administration. As argued more fully below, [FN89] it is not economical to administer bankruptcy

tax law in the bankruptcy court if the findings of the bankruptcy judge do not bind the Service. The current

procedure frustrates confirmation of plans and fosters repetitious litigation.

"G" REORGANIZATION

Historical Background

Under conventional tax principles, the sale or disposition of all of a corporation’s assets to a successor

corporation is a taxable transaction which should result in the recognition of taxable gain or deductible loss,

[FN90] and the disappearance of loss carryovers of the former corporation. [FN91] In 1918, however, Congress

provided for non-recognition of gain and loss if such sales were structured as exchanges of stock for stock,

[FN92] and followed in 1924 with a provision for the inheritance of basis, [FN93] and finally in 1954 with the

preservation of loss carryovers in the hands of the surviving corporation. [FN94]

Prior to 1934 the term "reorganization" was defined for tax law purposes as:

A merger or consolidation (including the acquisition by one corporation of . . . substantially all the

properties of another corporation). [FN95]

*73 Courts soon narrowed the definition to make outright sales taxable, but preserved tax-free treatment for mere

adjustments of existing ownership interests. To distinguish sales from tax—free reorganizations, the courts

prescribed that for reorganizations, pro-change shareholders must retain a substantial stock interest in the post-

change corporation. [FN96] This became known as "continuity of interest," and in 1934 the rule was incorporated

into the Internal Revenue Code. [FN97]

Continuity of interest was difficult to achieve in bankruptcy reorganization of cases under the tax rules requiring

shareholders to retain a substantial stock interest, because shareholders are usually entitled to little or no

consideration in the reorganization of an insolvent corporation as they are last in the "priority" line. Creditors

effectively control the reorganization and assume the shareholders’ position. As described more fully below,

[FN98] the courts have allowed tax—free reorganizations for bankrupt corporations, if creditors obtain the stock

which would otherwise remain in the hands of shareholders.

In 1942 the Supreme Court added a new element to continuity of interest. In Southwest Consolidated Corp.

[FN99] the court denied tax free treatment for the reorganization of an insolvent corporation that distributed some

cash to creditors and former shareholders in addition to voting stock. A year later, Congress added the Southwest

Consolidated rule to the predecessor to §§ 371 and 372 of the 1954 Internal Revenue Code. For bankruptcy

reorganizations, only stock could constitute consideration for tax free treatment, and net operating losses did not

carry over.

"G" Reorganizations Under The Bankruptcy Tax Act of 1980

The Bankruptcy Tax Act of 1980 freed insolvency reorganizations from the "solely for stock" provisions of the

1954 Code, and, with a few exceptions, debtors in bankruptcy now enjoy the same tax-free reorganization rules

generally applied to solvent corporations. [FNIOO] Specifically, Congress created the "G" reorganization.

[FN101] Legislative history indicates that the "G" reorganization rules are intended "to facilitate the rehabilitation

of corporate debtors in bankruptcy, and to eliminate many requirements which have effectively precluded

financially troubled companies from utilizing the generally applicable tax—free reorganization provision of present

law." [FN102]

*74 Continuity of Interest
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Notwithstanding the enactment of the "G" reorganization under the Bankruptcy Tax Act of 1980, and the repeal

of §§ 371 and 372 of the 1954 Internal Revenue Code, the continuity of interest doctrine persists. The legislative

history states:

[T]he "continuity of interest" requirement which the courts and the Treasury have long imposed as a

prerequisite for non-recognition treatment for a corporate reorganization must be met in order to satisfy the

requirements of new category "G". [FN103]

To satisfy the continuity of interest requirement, and thereby realize treatment as a reorganization rather than a

sale, not all of the consideration has to be stock, but a substantial percentage of the consideration to the selling

stockholders (creditors) must be qualifying equity interests rather than cash or debt instruments. [FN104] The

Internal Revenue Service has stated that it will not issue a private letter ruling regarding any transaction where

stock represents less than 50% of the consideration received by old stockholders (creditors). [FN105] Although

case law allows less than 50%, [FN106] prudence dictates that debtors strive for 50% continuity of interest.

A pre-1980 regulation for non-recognition treatment provides that in bankruptcy reorganizations creditors stand

in shareholders’ shoes for purposes of calculating the percentage of consideration received as equity:

[F] or the purpose of determining whether the requisite continuity of interest exists, the interests of creditors

who have by appropriate legal steps, obtained effective command of the property of an insolvent corporation

is considered as the equivalent of a proprietary interest . . . . The determinative and controlling factors are the

corporation’s insolvency and the effective command by the creditors over its property. [FN107]

Treatment of creditors as shareholders for continuity of interest purposes in bankruptcy reorganizations dates

from Helvering v. Alabama Asphaltic Limestone Company. [FN108] In Alabama Asphaltic creditors of an

insolvent corporation created a new corporate entity to acquire the assets of the involuntary corporate debtor in

bankruptcy. With the approval of the bankruptcy court, the creditors acquired the stock of the new corporation in

exchange for their claims, *75 and the shareholders’ interest was eliminated. The Service argued that the series of

transactions could not fit within the statutory definition of a "reorganization" because the former shareholders

were eliminated and therefore had no continuing interest in the surviving corporation. The court held that, by

initiating the involuntary bankruptcy proceedings, creditors "stepped into the shoes" of the shareholders and were

the true owners of the debtor’s equity.

In a "G" reorganization, stock received by both shareholders and creditors counts for continuity of interest

compliance. More support is found in the legislative history to the Bankruptcy Tax Act of 1980:

[S]hort term creditors who receive stock for their claims may be counted toward satisfying the continuity of

interest rule, although any gain or loss realized by such creditors will be recognized for income tax purposes.

[FN 109]

The legislative history also addressed exactly which creditors should be counted towards the required

continuity. Under pre-198O law the “absolute priority" [FN110] rule applied, and claims with the most seniority

or security had to be satisfied in cash before claims with less seniority or security. Holders of claims that could

be satisfied in full with cash therefore did not count toward continuity of interest. Thus, continuity of interest was

measured by the stock received by the most senior class of creditors that could not be paid in full in cash.

[FNl 1 1]

Legislative history suggests that measurement of continuity after the Bankruptcy Tax Act of 1980 should

account for all classes of creditors and shareholders that take distribution below and including the most senior

class obtaining shares of stock as part of the debtor’s plan of reorganization - the "relation back" approach.

' [FN112] Payment in both cash and stock to senior creditors does not destroy continuity of interest.
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For example, if a reorganization plan provides for (i) payment in cash to senior secured creditors, (ii) payment

in stock to certain junior secured creditors and payment in cash to certain junior creditors, (iii) payment in cash

and stock to all general unsecured creditors and (iv) payment in stock to shareholders, the plan will satisfy the

relation back approach. The class of creditors with at least one member receiving stock is the class of junior

secured creditors, and all members of all classes junior to the junior secured creditors will receive some stock.

*76 The only other source of authority for the relation back approach is two private letter rulings concerning

non-bank "G" reorganizations. In the more pertinent ruling, the Service applied the relation back approach and

approved a distribution of stock to creditors and shareholders. The measuring group included "all members of any

of those classes of creditors having a priority in bankruptcy (as set forth in the Bankruptcy Code) equal to or

lower than that of the highest class of creditors to have at least one member acquiring preferred stock. " [FN113]

The second private letter ruling involved the acquisition of a debtor by the guarantor of the largest claim against

the debtor. [FN114] The guarantor paid all of the debtor’s creditors in cash, and exchanged stock for the debt that

the corporation had guaranteed. The transaction appears to be a reorganization in lieu of a foreclosure. The

Service approved the transaction because the value of the stock distributed under the plan of reorganization was

equal to 50% of the value of all of the claims. The Service treated the creditor as if it were a shareholder and

treated the creditor’s claim as shareholder equity.

The most obvious drawback to the relation back approach is that it limits the mix of consideration that plans of

reorganization can provide. For example, the issuance of stock to a very senior class of creditors means that all

(not some) junior classes must be counted as equity holders for continuity of interest purposes. In the interest of

rehabilitation, debtors and creditors would prefer that stock be distributed to creditors on the basis of a plan

negotiated among the parties without regard to the relation back approach or strict priority. Economically it

makes little difference which creditor takes stock and which does not. [FN115] The only danger to the Treasury in

allowing unrestricted distribution of stock to creditors is that a class of creditors (perhaps a class with only one

member) could effectively buy the debtor and take a carryover basis in its assets. The problem is easily remedied

by statute. Notwithstanding its shortcomings, the relation back approach has generally been a practical and

workable solution to the problem of determining how to treat creditors as shareholders for continuity of interest

purposes.

Business Purpose and Continuity of Business Enterprise

A "G" reorganization must also have a "business purpose" [FN116] and must involve a "continuity of the

business enterprise under the modified corporate form. [FN117] With regard to business purpose, the

reorganization should not be a step toward a sale or liquidation. [FN118] With regard to continuity of business

*77 interest, the successor corporation does not have to engage in the same business, so long as there is continued

use of the transferor’s “historic business" or a "significant part" for a sufficient period. [FN119] The "G"

Reorganization private letter rulings typically state that the debtor’s business will continue "in a substantially

unchanged manner " after consummation of the transaction.

Distribution Requirement

To qualify as a "G“ reorganization, a debtor corporation must distribute stock or securities in exchange for its

assets in a transaction qualifying under §§ 354, 355 or 356 of the Internal Revenue Code. [FN120] This

distribution requirement assures that "either substantially all of the assets of the financially troubled corporation,

or assets which consist of an active business" will be transferred to the acquiring corporation. [FN121]

Section 354. Section 354 provides that no gain or loss shall be recognized in an exchange of "stock or

securities" for "new stock or securities". [FN122] Hence, the continuity of interest problem reappears. Tax law

considers tax-free corporate reorganizations to involve the exchange of stock for stock. In bankruptcy

reorganizations, debtors often seek to satisfy the claims of creditors with stock. That manner of exchange does not
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generally give rise to a tax-free reorganization under the tax law.

The same reasoning that gives debtors in bankruptcy an exception to the continuity of interest rule, however,

gives debtors in bankruptcy an exception to § 354(a). The legislative history indicates that compliance with § 354

was not intended to have the same meaning for bankruptcy tax reorganizations as it does for other corporate tax

reorganizations. [FN123] In bankruptcy cases the creditors of a debtor are deemed to have stepped into the shoes

of shareholders. Thus an exchange of creditors’ claims for the debtor’s stock is deemed to be an exchange of stock

for stock under § 354.

Further, the private letter rulings cited above suggest that creditors can stand in the shoes of shareholders for

purposes of § 354(a) continuity. For example, in a recent letter ruling a "G" Reorganization was approved despite

the fact that former shareholders obtained no stock or other consideration on account of their shareholder status.

[FN124]

One letter ruling suggests, however, that "at least one person or entity" should exchange stock for stock to

qualify. [FN125] This limitation, if imposed *78 rigorously, would restrict "cram down" "G" reorganizations.

Cram down under § 1129(b)(l) of the Bankruptcy Code allows debtors to confirm a plan over the dissent of an

"impaired" class of interests provided, among other things, that no junior class takes any consideration. If a

shareholder must take stock in a "G" reorganization, insolvent debtors would be unable to cram down any class of

interests senior to shareholders.

The requirements of § 354(b) must also be satisfied: the debtor must distribute "substantially all of the assets"

to the acquiring corporation, and the "stock, securities, and other properties" received by the debtor must be

distributed in "pursuance of the plan of reorganization." [FN126] In effect, the debtor must liquidate. For advance

ruling purposes, the Internal Revenue Service requires that the transferor (debtor) corporation transfer at least

70% of its gross assets and 90% of its net assets. [FN127] The cases interpreting the "substantially all" test have

allowed smaller percentages. [FN128]

Fixed percentages and "bright line" tests for the application of the "substantially all" test to bankruptcy

reorganizations conflict with the reality of an insolvent corporation. In many instances unprofitable divisions must

be disposed of even before a plan of reorganization is proposed. In other cases, individual assets must be sold

during the bankruptcy case to raise cash. [FN129] The 1980 legislative history recognized these problems and

suggested a case by case approach:

The "substantially all" test in the "G" reorganization provision is to be interpreted in light of the underlying

intent in adding the new "G" category, namely, to facilitate the reorganization of companies in bankruptcy or

similar cases for rehabilitative purposes. Accordingly, it is intended that facts and circumstances relevant to

this intent, such as the insolvent corporations need to pay off creditors or to sell assets or divisions to raise

cash, are to be taken into account in determining whether a transaction qualifies as a "G" reorganization. For

example, a transaction is not precluded from satisfying the "substantially all" test for purposes of the new "G"

category merely because, prior to the transfer to the acquiring corporation, payments to creditors and asset

sales were made in order to leave the *79 debtor with more manageable operating assets to continue its

business. [FN130]

To some degree the Service apparently accepts a relaxed interpretation of § 354(b) for bankruptcy

reorganizations. In one of the private letter rulings discussed above, the Service approved the debtor’s disposal of

assets to finance its operations and minimize its losses, until the time, the "Trustee first determined that Target

could not be viably operated as an independent going concern, concluding that an internal reorganization was

impractical." [FN131]

The letter ruling determination of whether "substantially all" of the debtors assets were transferred turned on

when the debtor’s management decided that the debtor could not survive as an independent entity. If applied
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broadly, this analysis requires that a debtor be circumspect about when it decides to reorganize:

[I]t becomes extremely important to cut square comers regarding the time at which such an intent is

formulated. The failing company and its trustee should avoid contingency planning speculations about the

possibilities of two-company reorganizations until the last moment at which it becomes necessary to abandon

the thought of rescuing the company through a one-company internal recapitalization. [FN132]

The Treasury’s interest in simplicity is promoted by its measurement of "substantially all" from the date that a

debtor cannot survive independently. On the other hand, the bankruptcy policy of encouraging rehabilitation is

deterred. Disposing of assets after deciding that a company cannot survive independently does not, of itself, mean

that less than substantially all of the assets of a corportion will be transferred in a subsequent disposition. Nor

does it suggest a failure to transfer assets which consist of an active business to the acquiring corporation.

[FN133] The determination of whether sufficient operating assets to continue the debtor’s business are transferred

as part of a "G" reorganization [FN134] can be better based on a facts and circumstances test. For example,

whether a pre—transfer disposition of assets resulted from a debtor’s business judgment or whether the disposition

was the result of prompting from the acquiring corporation is a question of fact which can only be decided on a

case-by—case basis. [FN135]

*80 Section 355. Generally, a reorganization under § 355 involves the reshuffling of corporate stock ownership

to permit the consolidation or division of related corporate entities. Section 355 imposes a number of restrictive

requirements to ensure that corporate earnings, which would normally be included in a shareholders tax return as

regular income, cannot be included in a shareholder’s tax return as capital gains by virtue of the distribution of

stock in a divisive reorganization.

Since the Tax Reform Act of 1986 phases in the elimination of preferred capital gains tax rates, the strict

standards of § 355 of the Internal Revenue Code are difficult to justify. In any event, bankruptcy reorganizations

typically involve the dilution of equity rather than a reshuffling of equity, and therefore § 355 has little relevance

to the taxation of bankruptcy reorganizations.

Section 356. Generally, in a tax-free reorganization a corporation does not recognize gain or loss on the receipt

of boot (property other than stock or securities), if the corporation distributes the boot to its shareholders as part

of the plan of reorganization. [FN136] Shareholders who obtain boot in a tax—free reorganization must recognize

gain. [FN137] Shareholders cannot, however, recognize loss on the transaction.

Since creditors step into the shoes of shareholders in a "G" reorganization, applying tax principles strictly,

creditors would logically be treated the same as shareholders and denied the business loss deduction to which

creditors are otherwise entitled. However, this is not the case — trade creditors and short term lenders do obtain a

loss deduction since their losses do not stem from the loss of worthless securities.

Bankruptcy Tax Policy

Background. The conflict between bankruptcy and tax policy is evident in the "G" reorganization provisions.

For example, bankruptcy policy encourages the survival of businesses through new investment, mergers and

acquisitions. Tax policy does not permit tax-free mergers and acquisitions where the original investment is

liquidated. In violation of tax policy, bankruptcy reorganizations allow old tax attributes to attach to new equity,

despite the disappearance of the old equity holders. The tax law requirement that continuity of interest be

maintained contradicts the bankruptcy reality that shareholder interests are often extinguished.

Further, the cornerstone of the "G" reorganization rules is the notion that shareholders stand in the shoes of

creditors. From a bankruptcy prospective, creditors of an insolvent corporation may have the same economic

interests as the shareholders. However, the tax implications of being a shareholder are much different than the tax

implications of being a creditor. The failure to reconcile *81 the contradiction between a creditor’s status as a
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creditor and a creditor’s tax treatment as a shareholder makes the "G" reorganization option inherently

ambiguous.

Tax Policy

Clarification of the Law. The "G" reorganization rules simplified the complex case law and statutes which

previously crippled tax reorganizations in bankruptcy. The "G" reorganization rules, though not models of clarity,

are intentionally simple in some important respects. For example, the relation back approach to identification of

creditors who count as shareholders simply looks to the most senior creditors obtaining stock. To determine

whether substantially all of the debtor’s assets have been transferred as part of a "G" reorganization, the Internal

Revenue Service looks only to the date that the debtor first contemplated tax reorganization. Unfortunately,

simplicity in these contexts sometimes limits creative strategies that debtors in bankruptcy need to survive.

Equal Treatment In and Out Bankruptcy. The "G" reorganization rules apply to debtors in bankruptcy and to

debtors in workout situations. Insolvent debtors in bankruptcy enjoy no tax advantage over insolvent debtors

reorganizing outside of bankruptcy. However, solvent debtors in bankruptcy do enjoy an advantage over solvent

debtors not in bankruptcy.

Fresh Start But No Head Start. The "G" reorganization rules give corporate debtors a fresh start by deeming

creditors to be shareholders and thus permitting tax-free reorganizations in bankruptcy. A debtor corporation is

entitled to non-recognition of gain and carryover of corporate tax attributes such as net operating losses. In the

absence of bankruptcy a corporation would lose those benefits when shareholders’ interests are terminated and

worthless security deductions taken. Thus, debtors in bankruptcy enjoy a "head start."

Simplicity and Administerability. The Service has an unfair advantage over debtors because the Service is not

bound by bankruptcy court orders addressing the tax consequences of a proposed plan of reorganization. [FN138]

Fairness and Equity. The fairness of the "G" reorganization rules depends on the extent to which one believes

that economic policy should be effected by tax laws. [FN139]. Having enacted the law, it is unfair to make the tax

incentives pertaining to debtors in bankruptcy uncertain and unpredictable. A debtor in bankruptcy should be

allowed to obtain an advance ruling from the bankruptcy court deciding whether the "G" reorganization rules have

been satisfied.

Bankruptcy Policy

Fresh Start. The "G" reorganization rules give debtors in bankruptcy a fresh start by deeming creditors to be

shareholders and thus permitting tax-free *82 reorganizations. The debtor’s fresh start is compromised to the

extent the "G" reorganization rules are unclear, especially in the areas of continuity of interest, the relation back

doctrine, and the measurement of substantially all of the debtor’s assets under § 354 of the Internal Revenue

Code.

Equality of Distribution Among Creditors. Equality of distribution is limited by the "G" reorganization rules to

the extent that the relation back doctrine limits the mix of consideration that certain creditors can take. In

bankruptcy reorganizations the debtor’s various assets can be distributed to creditors on any basis on which the

debtor and creditors agree. Stock is one "asset" that can be distributed. To ensure equality among creditors, all

creditors should have the same right to take equity in satisfaction of claims. The relation back doctrine limits the

right to take stock in a "G" reorganization because creditors receiving stock do not count toward satisfying

continuity of interest unless all classes below those creditors have at least 50% of their claims satisfied by stock.

There is no good reason either to (i) limit which creditors can be counted as taking stock, or (ii) require for

continuity of interest that creditors have more than 50% of their claims satisfied by stock.

Rehabilitation Favored Over Liquidation. Obviously, "G" reorganizations further debtor rehabilitation. While
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stock for debt exchanges permit a debtor to generate capital from within, the "G" reorganization rules allow a

debtor to recapitalize by combining with another entity. Rehabilitation is restricted to the extent that the Service

suggests that § 354(b) of the Internal Revenue Code requires that at least one shareholder takes stock in exchange

for stock, because cramdown under § 1129(b) of the Bankruptcy Code becomes problematic. In a “G"

reorganization at cram down, the debtor cannot confirm a plan over the objection of a class of creditors if any

creditor with less priority than the objecting class obtains property under the plan. Since shareholders generally

have the lowest priority, no cram down confirmation could occur if a shareholder had to receive stock for a "G"

reorganization to be effective.

Rehabilitation is further compromised by the requirement that a debtor dispose of substantially "all" of its assets

to consummate a "G" reorganization, insofar as the Service measures substantially all of the debtor’s assets from a

point in time before the debtor has disposed of its non-performing assets.

Economy of Administration. Economic administration of bankruptcy cases is frustrated to the extent the debtor

cannot predetermine the tax consequences of its proposed plan.

IMPACT OF BANKRUPTCY REORGANIZATION ON NOL’S

Historical Background

Generally, tax theory condemns transactions where the tax consequences alone create economic viability. Tax

rules dating back to 1918 have discouraged *83 buying and selling tax losses. Taxpayers, however, condemn a tax

system that requires sharing of gain when a company makes money, but, "if it loses money, the government may,

in effect, just walk away . . . . [I]t is an example of tax policy taking off on a conceptural flight of its own . . . . "

[FN140] Taxpayers view net operating loss carryovers as an appropriate averaging device, and condemn the

government view that "deems the averaging of tax benefits between tax years acceptable as a matter of tax policy,

but the averaging of such benefits between taxpayers unacceptable. " [FN141]

Over the years, provisions of the Internal Revenue Code have permitted very limited carryovers and carrybacks

of net operating losses. [FN142] At one time, corporate reorganizations presented non-statutory possibilities for

carryover of tax attributes, and the propriety of those carryovers reached the Supreme Court as early as 1934. In

New Colonial Ice [FN143] the Court adopted an "entity" approach and held in the merger of a "loss" and a "gain"

corporation that, if the gain corporation survived, it was not the same taxpayer that sustained the losses.

Deductions of the old loss corporation’s net operating loss were denied against current income of the surviving

gain corporation.

Similarly, under the Internal Revenue Codes of 1938 and 1954 a successor corporation to a debtor corporation

in bankruptcy was deemed a separate entity and therefore net operating losses could not be carried over. The rule

came to be known as the "clean slate doctrine. " [FN144] As a result of the entity theory and clean slate doctrine,

form prevailed over substance as taxpayers soon learned that, if the loss corporation survived a merger in form,

corporate attributes could be preserved. "Minnows swallowing whales" were fairly common during the period.

[FN145]

The predecessor to § 269 of the Internal Revenue Code, [FN146] enacted in 1943, authorized the Internal

Revenue Service to disallow any deduction, including net operating loss carryovers, if the “principal purpose" of

corporate acquisition was the evasion of federal income tax. Section 269 authorizes the commissioner to disallow

deductions, based on a subjective consideration of the purpose of an acquisition. The simplicity of § 269 is

attractive. The courts usually *84 allow the taxpayer the benefit of the doubt concerning the subjective purpose

and intent of a transaction. [FN147]

In 1957, in Lisbon Shops v. Koehler, [FN148] the Supreme Court abandoned earlier tests, and (applying the

1954 Code) considered "continuity of business enterprise" to determine whether net operating losses carry over.
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Lisbon Shops involved sixteen commonly owned brother-sister corporations (which owned sixteen stores), that

merged into one corporation. The surviving corporation attempted to offset the pre-merger losses of three of the

stores against the post-merger income of all of the stores. The court denied the post-merger loss deduction because

the post-merger income was not earned by "substantially the same business which incurred the losses." The

Lisbon Shops rule was not repealed until the enactment of the Tax Reform Act of 1986. [FN149]

By regulation the Treasury further restricted net operating loss carry-overs in 1966. Specifically, the

"consolidated returns change in ownership " regulations provide that, if a common parent of a consolidated return

group experiences a larger than 50% change of stock ownership, pre-change net operating loss carryovers may

only offset income earned by pre-change members of the consolidated return group. The single return limitation

year regulations provide that, when an acquired corporation becomes a member of a consolidated return group,

the acquired corporation’s pre-acquisition net operating loss carryovers can offset only the acquired corporation’s

post-acquisition income. [FN150]

The Bankruptcy Tax Act of 1980, which included the special "G" reorganization rules for debtors in

bankruptcy, made the general rules governing carryover of net operating losses from one year to another

applicable to bankruptcy plans of reorganization. Those rules continue to apply to plans of reorganization in

bankruptcy, provided the initial petition for bankruptcy was filed before August 14, 1986. [FN151] The 1980

rules disallowed the carryover of net operating losses as a deduction against corporate income in years following

the realization of such income if (i) there is a 50% change in ownership of the corporation’s stock by the debtor’s

ten largest shareholders, and (ii) the corporation’s business is not carried on substantially the same following such

change of ownership. In addition, the 1980 rules disallow or reduce the carryover net operating losses in the case

of a tax reorganization if following the reorganization the *85 shareholders of the loss corporation do not own

20% of the stock of the reorganized corporation.

Tax Reform Act of 1986

After many studies and many legislative efforts, the Tax Reform Act of 1986 introduced in § 382 the "neutrality

principle" for net operating loss carryovers. The policy goal of the neutrality principle is to allow net operating

losses to be freely transferable and usable after an acquisition to the extent that the net operating losses would

likely have been usable to the loss corporation if no acquisition had occurred. [FN152]

The key to the neutrality principle is estimating the value of net operating losses in the hands of the loss

corporation, and carrying those losses over to the hands of the surviving corporation without enhancement or

diminution. [FN153] The neutrality principle distinguishes incidental carryovers from carryovers so large as to

be the main object of a corporate acquisition.

Section 382 has three distinctive features. First, no differentiation is made between tax-free and taxable

reorganizations. Second, the trigger for reducing carryover is an objective measurement of 50% change in stock

ownership. Third, tax “neutrality" is achieved by limiting net operating loss carryovers to the amount of money

that would have been earned had the value of all of the stock of the old loss corporation been invested in tax

exempt bonds.

In other words, prior to an ownership change, Corporation X can use net operating loss carryovers only to the

extent that it has income against which the loss carryovers can be deducted. The amount of income is the product

of Corporation X’s operations. Following an ownership change, the Internal Revenue Code deems the amount of

income Corporation X earns to be the amount of money that the value of all of Corporation X’s stock would earn

if that value was invested in tax exempt bonds. Thus, following an ownership change, Corporation X can use its

pre-change net operating loss carryovers as a deduction against post-change income only up to the amount of

income that the service deems to represent interest on the pre-change value of Corporation X.

Ownership Change
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The limitation on net operating loss carryovers is triggered by an ownership *86 change. An ownership change

occurs if within a three-year testing period, 50% of a corporation’s stock is transferred to shareholders who hold

at least 5% of the corporation’s stock. [FN154] The code aggregates less than five—percent shareholders into a

single five—percent shareholder. [FN155]

An ownership change may be created by a taxable purchase of stock, a disposition of stock, a conversion of

debt to stock, a contribution of capital to the loss corporation, a decrease in the outstanding stock of the loss

corporation, or an issuance of stock by the loss corporation. [FN156] A "G" reorganization is described in § 382

as an equity structure shift, [FN157] which would trigger an ownership change. [FN158]

Thus, in order to determine whether an ownership change will occur as a consequence of a distribution of stock,

it is necessary to identify who the debtor’s 5% shareholders are, and to measure how much their ownership has

increased. If 5% shareholders’ ownership increased by 50%, an ownership change will have occurred, and net

operating losses will be reduced. Five percent shareholders include all shareholders who at any time during the

three—year period prior to the testing date held 5% of the debtor’s stock, warrants, or options. The shareholders

who never held more than 5 % of the debtor’s stock are deemed to aggregate into a single 5 % shareholder.

For, debtors in bankruptcy, all increases in ownership within three years of confirmation (including changes

caused by confirmation) must be aggregated to see whether the increases exceed 50 percent. Increases are based on

the value of shares. Unfortunately, it is impossible to predict prior to confirmation the percentage increase unless

trading of shares is halted.

*87 Ownership Change and Preferred Stock. In determining whether an ownership change has occurred, "stock"

does not include preferred stock as defined in § 1504(a)(4) of the Internal Revenue Code. [FN159] Preferred stock

under § 1504(a)(4) does not have voting rights. This definition works as a hindrance to debtors in bankruptcy

because § 1123 of the Bankruptcy Code prohibits distribution of nonvoting equity securities following a debtor’s

bankruptcy plan of reorganization. Therefore, a debtor not in bankruptcy could raise capital without triggering an

ownership change by distributing preferred stock, but a debtor in bankruptcy cannot at confirmation. [FN160]

Effect of Ownership Change

For any taxable year ending after the date of an ownership change, the amount of a loss corporation’s taxable

income that can be offset by pre-change losses cannot exceed the "§ 382 limitation" for that year. [FN161] This

limitation is determined by multiplying the value of the loss corporation immediately before the ownership change

by the long—term tax exempt rate. [FN162] The long-term tax exempt rate is published by the Treasury monthly.

The value of the loss corporation is the fair market value of the loss corporation’s stock immediately before the

ownership change. [FN163] For example, if the value of a loss corporation’s stock immediately before the

ownership change is $1,000,000, and the tax exempt rate is 10%, a corporation can only take $100,000 of

carryover net operating loss deductions per year following the ownership change.

The value of the stock of a loss corporation in bankruptcy is determined immediately after rather than before the

ownership change in either a stock-for-debt exchange or a "G" reorganization. [FN164] Because the value of the

loss corporation *88 stock is determined after the ownership change, arguably, the value of the loss corporation

can include fresh capital contributed as part of a stock-for-debt exchange or as part of a "G" reorganization, which

thereby increases the annual limitation. The Internal Revenue Service would probably look unfavorably on such a

result as an unfair advantage to debtors in bankruptcy. Generally, contributions to capital made in the two years

before an ownership change are treated as part of the overall plan and disallowed. [FN165] In short, Congress has

enacted measures to stop taxpayers from infusing a corporation with capital shortly before an ownership change in

order to increase the yearly net operating loss carryover deduction the corporation will enjoy after an ownership

change. It is unlikely, therefore, that the Service would look favorably upon debtors in bankruptcy seizing on the

literal language of the statute to avoid the restrictions on eleventh hour infusions of capital.
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The Continuity of Business Enterprise Test

The Tax Reform Act of 1986 introduced the "continuity of business enterprise" test to replace the old "change

in business" test. The continuity of business enterprise test presumably follows the standards set forth for

corporate reorganizations under § 368. [FN166] Thus, the surviving corporation must continue at least one

"significant" line of the old corporation’s "historic business, " or use in any business a "significant" portion of the

old corporation’s business assets. [FN167]

In light of the neutrality principle that tax benefits should neither encourage nor discourage an acquisition,

[FN168] the requirement of a continuity of business enterprise test is puzzling. The neutrality principle, which

purportedly underlies the 1986 Tax Act net operating loss carryover rules, was supposed to simplify the rules and

treat all changes of ownership on a single objective basis. As noted above, the net operating losses of a pre-

ownership change corporation can be carried over and set off against income of the post-ownership change

corporation to the extent that the pre—change corporation could have earned income if it had invested its value in

tax exempt bonds.

Since Congress has set forth an objective measure of income that can be set off by net operating loss carryovers,

there is no reason to require that the post—change business engage in the same business as the pre—change business.

Thus, the continuity of business enterprise test denies attribute utilization to the surviving corporation in some

circumstances, and makes those attributes less valuable to the surviving corporation than they were to the old loss

corporation. Therefore, the continuity of business enterprise restrictions of the Tax *89 Reform Act of 1986

violate the neutrality principle by imposing a tax disincentive upon certain corporation reorganizations. [FN169]

Similarly, § 382(1)(4)(A) [FN170] restricts net operating loss carryovers where one-third or more of the fair

market value of a loss corporation’s assets consist in non-business assets. In those instances, where the loss

corporation undergoes an ownership change, the value of the loss corporation must be reduced by the excess of

the value of non-business assets over the portion of the corporation’s indebtedness attributable to such assets.

Because the availability of net operating loss carryovers is the product of the value of the loss corporation’s stock

multiplied by the tax exempt bond rate, reduction of the value of the loss corporation will translate into a

reduction of net operating loss carryovers. Once again, if the tax benefit of net operating loss carryovers is

deemed by statute to be the "neutral" economic benefit, tax policy is retarded by reducing that tax benefit for

particular taxpayers based upon the value of non-business assets owned by those taxpayers.

Built-In Losses and Built-In Gains

"Built—in loss" refers to any tax loss that would be recognized for tax purposes upon the sale of assets following

an ownership change. "Built-in gain" refers to any tax gain that would be recognized for tax purposes upon the

sale of assets following an ownership change.

For example, if a debtor owns land purchased for $100, and on the date the debtor experiences an ownership

change, the land is worth only $50, the debtor has a built-in loss of $50. By the same token, if a debtor owns land

purchased for $50, and on the date the debtor experiences an ownership the land is worth $100, the debtor has a

built-in gain of $50.

Section 382 treats all built-in loss recognized during the five years after an ownership change as pre-change loss

subject to the § 382 limitations described above. By the same token, built-in gains increase the § 382 limitation

for the taxable year by the amount of the recognized built-in gain. [FN171] If the aggregate built-in gain or loss

does not exceed twenty—five percent of the fair market value of the pre—change corporation’s assets, however, the

built—in gain or loss is deemed to be zero. [FN172] The Omnibus Budget Reconciliation Act of 1987 added § 384

to the Internal Revenue Code to preclude the use of net operating carryovers to offset built-in gains of an acquired

corporation.
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*90 Special Bankruptcy Rules

Before the enactment of the Tax Reform Act of 1986, net operating losses carried over following an ownership

change of a debtor in bankruptcy provided (a) the former shareholders (and creditors in the case of a "G"

reorganization) received at least 20% of the stock of the surviving corporation; [FN173] and (b) the surviving

corporation did not change its business within 2 years. [FN174] Both old and new § 382 deemed creditors to be

shareholders for purposes of determining whether an ownership change has occurred. Thus, § 382 incorporates

the continuity of interest principle that creditors succeed shareholders of debtors in bankruptcy. [FN175]

Under new § 382, if the pre-ownership-change creditors and shareholders of a debtor in bankruptcy own at least

50% of the value and voting power of the stock of the loss corporation after the ownership change, at the election

of the debtor, neither the annual limitation on the amount of income that can be sheltered by the carryover of

built-in losses, nor the continuity of business enterprise requirements apply; provided the ownership change is

part of a court-approved plan of reorganization. [FN176] For these purposes, stock received by a creditor in

exchange for debt counts towards the 50% threshold only if the creditor held the debt for at least 18 months

before the filing of the debtor’s bankruptcy, or if the debt arose in the ordinary course of the loss corporation’s

trade or business, and was held by the same creditor to whom the debt was initially owed. [FN177]

The restriction on transfer of creditor claims is intended to subject creditors to the same rules as shareholders.

Thus, if 50% of the "old and cold" creditors sell their claims, full reduction of net operating losses could be the

consequence. As stated by the Treasury:

In our View, only the historic creditors are fairly assumed to be parties who economically suffered the loss

and who are thus analogous to loss corporation shareholders. [FN178]

*91 The Treasury’s statement makes no sense. The fact that an historic creditor transfers its claim tells us

nothing about whether it has suffered an economic loss and therefore stepped into the shoes of shareholders. An

historic creditor’s desire to liquidate its claim quickly should not, therefore, inhibit the reorganization of debtors

in bankruptcy by causing a restriction on the use of net operating loss carryovers. Worse, the tax penalty is

retroactive and penalizes trades of claims made when there was little reason to anticipate the impact upon net

operating losses. [FN179] The tax restrictions on trading in claims has little justification and should be repealed.

The "toll charge" for the bankruptcy exception is a reduction of the net operating losses of the old loss

corporation equal to one-half of the amount of cancellation of indebtedness income hypothetically realized in stock

for debt exchanges. [FN180] Effectively, net operating loss carryovers are reduced by 50% of the difference

between the amount of debt canceled by creditors and the value of the shares they receive in the reorganized

debtor.

’ For example, if a debtor with $100 of debt and $100 of net operating losses confirms a bankruptcy plan of

reorganization which provides for payment to creditors of $.50 per dollar of debt, no reduction of net operating

losses will result, and $100 of net operating losses will survive. If, on the other hand, a debtor with $100 of debt

and $100 of net operating losses confirms a reorganization plan which provides for payment to creditors with

shares of the debtor’s stock worth $.50 per dollar of debt, then net operating losses will be reduced by 50% of the

difference between'the amount of debt canceled ($100) and the value of the shares creditors receive ($50). Thus

$75 of net operating losses will survive. Net operating losses are also reduced by the interest on any debt that was

paid or accrued during the three—year period preceding the bankruptcy ownership change, if that interest was

converted into stock in the reorganization. [FN181]

Finally, if a loss corporation taking advantage of the bankruptcy exception changes ownership within two years,

net operating losses after that second ownership change are eliminated. [FN182] The two-year limitation rule is

intended to prevent debtors from making large capital contributions during the measuring period to obtain large

net operating loss carryovers that might enable shareholders to sell the stock immediately at a higher price. The
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rule has been criticized, because in bankruptcy cases the price paid for the stock in a second change of ownership

is typically attributable to earnings and the prospect of future earnings, not "stuffing" of capital into the business.

[FN 183] Apparently the *92 Treasury shares this concern, [FN184] and therefore taxpayers might successfully

seek relaxation of this all-or-nothing limitation.

In order to avoid inadvertently triggering an ownership change, a number of chapter 11 plans confirmed under

the new net operating loss carryover rules contain provisions limiting the transfer of stock issued under the plan

for two years. Such plans provide for an initial distribution of stock to a trust, followed by ultimate distribution to

the various classes of claimants from the trust over a period of two years. [FN185] The initial distribution of

stock to the trust causes an ownership change. By delaying ultimate distributions to claimants no owner-ship

change within two years will occur as a consequence of claimants transferring shares. Although no hard data is

available, such jumping through hoops can only impede creditor’s acceptance of plans, and detract from the clear

congressional mandate to provide debtors in bankruptcy relief from the new limitations on net operating loss

carryovers.

Recently Proposed Reg. 1.269—3(d) adds yet another obstacle to the use of the bankruptcy exception: the debtor

must prove that ownership change was not made to avoid tax in any case in which the new active trade or business

requirement is not met. As noted above, § 269 of the Internal Revenue Code authorizes the Internal Revenue

Service to deny the tax benefits flowing from a tax reorganization where the principal purpose of the transaction is

to evade tax. The proposed regulations state that, absent evidence to the contrary, where the bankruptcy exception

to § 382 applies, the principal purpose of the reorganization is deemed to be evasion of federal taxes unless the

corporation carries on more than an insignificant amount of an active trade or business during and subsequent to

the bankruptcy case. Open issues include the definition of what constitutes an active trade or business, and, more

importantly, whether the proposed regulations will survive the anticipated avalanche of negative comment letters.

Significantly, the proposed regulation also seeks to undermine the power of the bankruptcy courts to rule under

Bankruptcy Code § 1129(d), which provides that upon the request of a party in interest (such as the Service) the

bankruptcy court must deny confirmation of a plan, the principal purpose of which is to avoid taxes. The

proposed regulations provide that any bankruptcy court determination under § 1129(d) of the Bankruptcy Code

will not control a subsequent challenge by the Service under § 269 of the Internal Revenue Code.

The proposed regulations are yet another example of the uncertainty created for taxpayers by the conflicts

between the Internal Revenue Code and the Bankruptcy Code.

*93 THE INTERPLAY OF NET OPERATING LOSS CARRYOVERS AND THE STOCK FOR DEBT

EXCEPTION TO CANCELLATION OF INDEBTEDNESS INCOME

Assume that Corporation X is considering a plan of reorganization that will distribute (i) small cash payments

plus 90% of "new" X stock to creditors, and (ii) 10% of new X stock to shareholders. An ownership change will

be triggered by virtue of a change of ownership of more than 50% of X stock, and X must decide whether to

exercise the stock for debt exception to cancellation of indebtedness income.

On the one hand, because the confirmation of the plan triggers an ownership change, the stock for debt

exception causes a $.50 reduction in net operating losses for each dollar of debt forgiven. Thus, if $10 of debt is

satisfied with $5 of stock, net operating losses must be reduced by $2.50.

On the other hand, failure to exercise the stock for debt exception will cause no reduction of net operating

losses. Instead, the basis of X’s assets will be reduced one dollar for each dollar of debt forgiven, and, when A

has no basis in its assets, then net operating loss carryovers will be reduced by one dollar for each dollar of debt

discharged. Thus, if X’s basis in its assets is $10, and X does not exercise the stock for debt exception, X’s basis

will be reduced by the value of the stock ($5), and X will be left with a $5 basis in its assets.
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At the very least, the following factors must be considered to determine which option is better:

1. X’s basis in its assets. If X has a very low basis in its assets, the failure to exercise the stock for debt

exception means net operating loss suicide, because after that basis has been reduced to zero, net operating loss

carryovers will be reduced dollar for dollar of debt forgiveness;

2. X’s intentions regarding sale of assets. If X intends to sell its assets soon after confirmation, use of the stock

for debt exception is probably better.

Example: Assume X has $10 of claims, $10 in net operating loss carryovers and $10 basis in its assets. Assume

X were to exchange stock valued at $5 for its claims. Such an exchange would cause a $.50 on the dollar

reduction in net operating loss carryovers. The $10 of loss carryovers must be reduced by one-half of the $5 of

debt discharged, leaving $7.50 in net operating loss carryovers. If subsequently, X were to sell its assets for

$17.50, X would realize a $7.50 gain, ($17.50 minus $10 basis) and that gain would be offset by the $7.50 net

operating loss. No gain would be recognized. If X failed to exercise the stock for debt exception (or if X

exchanged $5 in cash for the claims), X’s basis in its assets would drop dollar for dollar for the $5 of debt

discharged, from $10 to $5, and the net operating loss would remain at $10. When X sold its assets for $17.50, X

would realize $12.50 gain ($17.50 minus $5), only $10 of which could be offset by its net operating loss. Thus,

X would recognize $2.50 gain.

*94 3. The Likelihood of large earnings shortly after confirmation. If X can anticipate large earnings, the

waiver of the stock for debt exception is probably better.

Example: Assume again $10 of claims, $10 net operating loss and a $10 basis in assets. If X exchanged $5 of

stock for $10 of claims and did not elect the stock for debt exception (or if X exchanged $5 cash) X will reduce its

basis in its assets dollar for dollar of debt discharged from $10 to $5, and leave the $10 net operating loss

carryover undisturbed. If the next year X earns $10, the $10 net operating loss will offset the gain. Assuming X

exercised the stock for debt exception, however, if $5 of stock was exchanged for $10 of claims, net operating

loss carryovers would be reduced by $.50 on the dollar of the $5 of debt discharged, from $10 to $7.50. If the

next year’s earnings were $10, X could only offset $7.50 with its net operating loss and would recognize $2.50 in

income.

Bankruptcy Tax Policy

Background

The treatment of net operating loss carryovers in bankruptcy again illustrates the conflict between bankruptcy

and tax policy. Under § 541(c)(1) of the Bankruptcy Code, all property interests of the debtor become property of

the debtor’s bankruptcy estate, “notwithstanding any provision in an agreement, transfer instrument, or applicable

non-bankruptcy law." Bankruptcy lawyers, accustomed to defining property of the estate very broadly, presume

that net operating loss carryovers are included. [FN186]

As a matter of tax policy, however, transferability of net operating loss carryovers is not tenable, because net

operating losses carry much more value for solvent taxpayers than they do for insolvent taxpayers. The following

analogy to a vacation-exchange illustrates the difference in value:

Suppose you are an employer who grants all your employees vacations of one month each year. Under your

vacation rules, at the end of each year each employee must take her vacation or receive one month’s pay in

lieu of her vacation. Alternatively, if the employee chooses, she can transfer her vacation rights to another

employee, who can then either use the vacation or turn in the vacation right to her employer in exchange for

pay equal to one month of her pay. Would any enlightened employer adopting a vacation program permit an

employee earning $12,000 a year to convey her $1,000 vacation right to a fellow employee earning $60,000 a
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year, who promptly remits the vacation right and receives $5,000 cash? As improbable as that sounds, it is

the Internal Revenue Code’s present vacation - tax vacation - policy.

*95 Corporate taxpayers possessing NOL tax vacation entitlements, to them worth $1,000 or zero, may

transfer those entitlements to other corporate taxpayers who cash them in as deductions on their Forms 1120,

receiving cash tax savings of $5,000, $50,000, or millions of dollars. [FN187]

In summary, tax policy is violated by relaxing the general restrictions on net operating loss carryovers while

bankruptcy policy is violated by imposing any restrictions on net operating loss carryovers.

Although the special bankruptcy rules appear to offer advantages to debtors in bankruptcy, upon closer

examination the advantages diminish. In the event of an ownership change, net operating loss carryovers are

reduced by one-half of the amount of the debt discharged in exchange for stock, and the cost imposed upon

debtors in bankruptcy to qualify for special net operating loss carryover treatment may outweigh the benefits.

For example, if within two years of bankruptcy the debtor undergoes a second ownership change, the special

bankruptcy treatment is retroactively revoked. A public company with little control over the exchange of its stock

does not know at the time of reorganization whether it will ultimately enjoy the benefits of the special bankruptcy

treatment. Similarly, the special bankruptcy treatment does not apply if the debtor emerges from bankruptcy with

shareholders and former creditors holding less than 50% of the debtor’s stock. For these purposes, stock obtained

through claims transfers does not count towards the 50% threshold. Thus, trading in claims, an increasingly

popular Wall Street investment strategy, could inhibit the debtor’s ability to carry over net operating losses,

notwithstanding that trading is beyond the control of debtors in bankruptcy.

Finally, corporations not in bankruptcy can issue non-voting preferred stock without triggering an ownership

change. Debtors in bankruptcy, however, are prohibited by the Bankruptcy Code from issuing non-voting

preferred stock.

The extraordinary measures that debtors may have to take to preserve the special bankruptcy treatment of net

operating loss carryovers (for example, prohibiting trades of stock for two years following bankruptcy) make it

problematic whether the special bankruptcy tax treatment offers any advantage over the regular treatment of net

operating loss carryovers.

Tax Policy

Clarification of the Law. The tax treatment of net operating loss carryovers has always been unclear, and the

Tax Reform Act of 1986 only compounded the confusion.

*96 Equal Treatment In and Out of Bankruptcy. The net operating loss provisions for insolvent debtors apply

only to corporations under the formal jurisdiction of a bankruptcy court, and expressly exclude informal workouts

(although the conference report directs the Treasury to study the informal workout situation). [FN188] Exclusion

of informal workouts under the current law could encourage filing bankruptcy. [FN189]

The bankruptcy exception gives preferential treatment to solvent debtors in bankruptcy over insolvent debtors

not in bankruptcy. Granting to solvent taxpayers benefits not enjoyed by insolvent taxpayers is especially

offensive to tax policy:

The Treasury’s argument against an informal workout provision was "to ensure that [the bankruptcy

exceptions] cannot be used by solvent corporations to avoid application of the general limitations." [FN190]

Fresh Start But No Head Start. Carryover of net operating losses in bankruptcy despite loss of shareholder

equity allows debtors to keep built-in tax benefits while simultaneously reducing pre-bankruptcy tax liabilities.
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Therefore, in principle debtors in bankruptcy obtain a head start.

Simplicity and Administrability. Once again, simplicity and administrability are compromised because the

debtor can obtain no advance ruling regarding how the Service will treat the debtor’s plan. Even if advance

rulings were allowed, the requirement that no ownership change occur for two years following bankruptcy

complicates the administration of the tax law for no apparent tax advantage.

Fairness and Equity. Restricting the carryover of net operating losses for distressed businesses is an unhealthy

use of tax law to implement economic policy. The fairness of carryover of net operating losses for distressed

businesses is easily articulated if divorced from its tax implications.

Bankruptcy Policy

Fresh Start for Debtors. The net operating loss carryover rules promote the debtor’s fresh start by allowing the

debtor to offset future income against past losses.

Fair and Equitable Treatment of Creditors. The net operating loss carryover rules do not directly implicate the

treatment of creditors.

Debtor Rehabilitation Favored Over Liquidation. The purpose of the special bankruptcy exception is to promote

rehabilitation over liquidation. That *97 result is accomplished by easing the debtor’s future tax liabilities to make

more money available to fund a plan of reorganization. That result is frustrated by the limitations imposed upon

net operating loss carryovers under the 1986 Tax Act, including:

(i) retroactive revocation of the bankruptcy exception in the event of an ownership change within two years of

bankruptcy;

(ii) revocation of the bankruptcy exception if more than 50% of the claims of creditors to be paid with stock

under a plan of reorganization are transferred claims;

(iii) the restrictions upon issuance of preferred stock by debtors in bankruptcy, where such issuance would

otherwise avoid any limitation on net operating loss carryovers.

Economy of Administration. That the net operating loss carryover rules are so complex, arbitrary, and

unpredictable makes tax planning one of the most expensive and time-consuming elements of designing a plan of

reorganization.

ADVANCE DETERMINATION OF TAX CONSEQUENCES OF BANKRUPTCY REORGANIZATIONS

The Present Law

The immediate and future tax burdens imposed by a proposed plan of bankruptcy reorganization may be critical

to confirmation. Tax burdens are very important to valuation of the debtor, which bears directly on whether the

plan is in the best interest of creditors, is "fair and equitable" to creditors [FN191] and whether reorganization is

likely to be followed by liquidation or further financial reorganization. [FN192] The bankruptcy court must find

that the plan is proposed in good faith and not by any means forbidden by law, including the tax law. [FN193]

Upon request of "any governmental unit,“ the bankruptcy court must make an additional finding that the principal

purpose of the plan is not tax avoidance. [FN194] Notwithstanding a bankruptcy court’s findings for the debtor

on all of these issues and confirmation of a plan, the Internal Revenue Service can then deny the expected tax

benefits and relitigate the same issues after confirmation in non-bankruptcy forums.

Private letter rulings offer little useful relief. If the Service declines to issue a ruling, if a ruling is delayed, or if
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a debtor disagrees with a ruling, the debtor has no redress and the plan of reorganization could be jeopardized.

Debtors considering a preconfirmation judicial determination of tax issues face two impediments: (1) the

Internal Revenue Code prohibits suits "for the *98 purpose of restraining the assessment of collection of any tax,"

[FN195] and (2) the Declaratory Judgment Act enforces the Internal Revenue Code restriction by excluding issues

"with respect to Federal taxes. " [FN196]

These problems are more than theoretical. In In re Inland Gas Corp. [FN197] the district court refused to

confirm the debtor’s plan of liquidation because the risk created by the Service’s adverse private letter ruling

pertaining to the imposition of gain under § 337 of the Internal Revenue Code rendered the plan not "feasible"

and not "equitable. " The circuit court affirmed, and held that the Declaratory Judgment Act precluded the debtor

from seeking judicial review of the adverse letter ruling. In In re Wingree Co., [FN198] the Service refused to

issue a letter ruling. The circuit court held under the Declaratory Judgment Act that the district court had no

authority to order the Service to inspect the debtor’s books and determine the nature and extent of any available

loss carryovers.

Bankruptcy courts can make binding advance determinations of the tax consequences of reorganizations only

with respect to state and local taxes. Under § 1146(d) of the Bankruptcy Code the bankruptcy court may

authorize the proponent of a reorganization plan to request a state or local taxing authority to declare the tax

effects of the plan. In the event of a controversy, the court may rule on those tax effects after the earlier of the

date the taxing authority responds or 270 days after the request. [FN199] The bankruptcy court’s ruling under §

1146 is limited however to "questions of law." [FN200] Thus, the bankruptcy court can declare whether a

reorganization qualifies for tax-free status under state and local law, but the bankruptcy court cannot fix the dollar

amount of any tax attributes that survive the reorganization.

Legislative History

Before enactment of the Bankruptcy Reform Act of 1978, both the House and Senate considered including in §

1146(d) bankruptcy court authority to determine federal as well as state and local tax consequences of plans of

reorganization. Only the provision for state and local tax consequences survived.

Initially, the Service was "in favor of remedial legislation in this area," if it was given nine months from the

time of a request to make a response. [FN201] Upon inclusion of the 270 day provision in § 1146 of the

Bankruptcy Code, the Service *99 "did not oppose" the provision, provided additional funds would be

appropriated to carry the anticipated "increased administrative burdens." [FN202] The provision for advance

determination of federal tax consequences was subsequently stricken from the House version of the Bankruptcy

Reform Act and inserted into the proposed Bankruptcy Tax Act without a hearing, as a result of a "jurisdictional

conflict" between the House Ways and Means Committee and the House Judiciary Committee. [FN203] (The

provision for advance determination of state and local taxes was not stricken and was ultimately passed.)

Subsequently, the Senate Finance Committee considered whether to strike the provision for advance rulings on

federal tax effects from the Senate version of the Bankruptcy Reform Act. At the hearing, Treasury argued that

bankruptcy courts should not be permitted to make advance rulings because of the "serious administrative

problems" the IRS would encounter if debtors submitted numerous alternative proposed plans for a single

reorganization. [FN204] The American Bar Association, in opposition, argued that bankruptcy judges should be

permitted to make advance federal tax rulings because uncertainty over tax consequences would adversely affect

the structuring of plans of reorganization:

Should the Service take an adverse position, its view would have undue finality since proponents of a plan

might not want to risk subsequent tax litigation even where they believe their provision properly expresses the

applicable law. In this situation, declaratory relief seems appropriate. [FN205]
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Ultimately the Senate Finance Committee deleted from the Bankruptcy Reform Act the provision permitting the

advance determination of tax consequences of bankruptcy reorganizations for reasons not foreseen by Treasury or

the ABA:

The committee believes that it is unfair to permit the bankruptcy court to issue a declaratory judgment, in

effect, on tax matters for bankruptcy. [FN206]

That the tax law is so vague and confusing that the Senate committee considered it an "unfair" advantage for

debtors in bankruptcy to be able to request bankruptcy court findings on tax matters is a sad commentary on

congressional *100 effort in this area. Congress should not perpetuate the incomprehensibility of bankruptcy tax

laws by disabling the means for giving the laws meaning. In light of the strong policies favoring debtors in

bankruptcy in the areas of discharge of indebtedness, reorganization and carryover of net operation losses, it is

surprising that the marginal advantage of a declaratory judgment on tax questions in bankruptcy was enough to

kill the proposal.

The advance determination provision was nominally revisited during the House consideration of the proposed

Bankruptcy Tax Act of 1980, but the provision quickly disappeared from early drafts of the Act with no

explanation. [FN207]

Bankruptcy Tax Policy

Background

Presently, the Declaratory Judgment Act and the Internal Revenue Code prohibit declaratory judgments with

regard to federal taxes. This bar on tax determinations has been relaxed with respect to tax exempt organizations,

[FN208] qualification of retirement plans [FN209] and interest on municipal bonds. [FN210] Advance

determination for bankruptcy plans of reorganization is appropriate.

Tax Policy

Clarification of the Law. Given (i) the conflict between tax policy and bankruptcy policy in the areas of

discharge of indebtedness income, "G" reorganizations, and carryover of net operating losses, (ii) the history of

an evershifting balance between the two, and (iii) the imperfect fit of bankruptcy law and tax law, the tax law is

improved to the extent the bankruptcy court can introduce clarity in particular cases.

Equal Treatment in and out of Bankruptcy. Notwithstanding the 1977 Senate Finance Committee conclusion

that advance determination of tax issues would allow debtors in bankruptcy an unfair advantage, the advantage

would not permit debtors in bankruptcy to pay less tax. Further, any such advantage is mitigated by the need for

debtors in bankruptcy to obtain court approval for the transaction that gives rise to the advance determination. As

demonstrated by Inland Gas Corp. and Wingreen, a debtor in bankruptcy may not be able to obtain bankruptcy

court approval of a reorganization without an advance determination of tax consequences.

Fresh Start but no Head Start. The debtor’s fresh start is hindered by the debtor’s inability to determine the tax

consequences of a plan of reorganization. Since the debtor would pay no less tax in or out of bankruptcy in most

cases, no "head start" would result from procedural reform.

*101 Fairness and Equity. The administrative burdens upon the Service must be weighed against the lost

benefits of reorganizations that fail or are frustrated by the ambiguity of tax law. The balance easily favors

procedural reform.

Bankruptcy Policy
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Fresh Start. Certainty of tax consequences will enable debtors to utilize more effectively the tax advantages that

Congress has bestowed upon insolvent corporations. Plans of reorganization will not be frustrated by the inability

of the bankruptcy court to determine tax advantages as in Inland Gas Corp. and Wingreen.

Fair and Equitable Distribution Among Creditors. Given the present uncertain state of bankruptcy tax law,

reorganization plans may require contingencies such as "givebacks" by creditors in the event of post—confirmation

denial of tax benefits. To the extent that tax consequences are certain, contingency givebacks will be unnecessary

and the parties can more effectively ensure a fair and equitable distribution among creditors.

Rehabilitation Favored over Liquidation. Certainty of tax burdens favors rehabilitation by establishing the

conditions for confirmation of a plan. The court can value the debtor to ensure that a proposed plan is in the best

interests of creditors and is fair and equitable. The court can also decide whether a plan complies with tax law. In

addition, upon request by the taxing authority, the court can decide whether a plan is proposed for the purpose of

tax avoidance. Further, certainty of tax benefits allows debtors to make a more convincing proposal to creditors

for reorganization, and allows creditors to make a more informed decision whether to support a proposed plan.

Economy of Administration. If the bankruptcy court’s decision is final, judicial economy is promoted by

eliminating subsequent tax court relitigation. The debtor’s administrative burden already includes consideration

of tax consequences. To the extent a measure of certainty is realized, the time and expense devoted to tax matters

should be reduced, both pre- and post-confirmation.

CONCLUSIONS

Tax policy and bankruptcy policy conflict because the bankruptcy policy favoring rehabilitation of troubled

businesses is often effected by Congress through tax advantages to debtors in bankruptcy. The Treasury argues for

payment of taxes regardless of hardship, and opposes in principle tax advantages for financially troubled

taxpayers. This conflict creates ambiguity in bankruptcy tax law because (i) tax advantages to debtors in

bankruptcy change frequently as the political will of Congress changes, and (ii) the implementation of those tax

advantages often involves an imperfect juxtaposition of tax law principles and bankruptcy policies.

In the area of cancellation of indebtedness income, the insolvency exception has shifted in emphasis in recent

years from reduction of basis upon debt *102 forgiveness to virtually no reduction of basis and back again to

reduction of basis. Under the most recent changes, reduction of net operating losses is a mandatory consequence

of stock for debt exchanges if more than 50% of corporate stock is transferred. Uncertainty in this area presently

includes the following issues:

(i) the treatment of solvent corporations in bankruptcy.

(ii) the consequences of a mix of consideration in a stock for debt exchange;

(iii) the application of the "de minimis" and "proportionality“ limitations on stock for debt exchanges;

(iv) the timing of stock for debt exchanges; and

(v) the tax effect of a debt security for debt security exchange.

In the area of tax-free reorganizations in bankruptcy, the "G" reorganization provisions cleared away years of

confusing case law, but new issues have emerged largely because tax law does not fully acount for the

consequences of deeming a creditor to be a shareholder. Specific issues include:

(i) the identification of creditors to be treated as shareholders;
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(ii) cram down in a "G" reorganization; and

(iii) whether substantially all of the debtor’s assets are transferred in a reorganization.

With respect to carryover of net operating losses, the law has shifted many times. Most recently the Tax Reform

Act of 1986 sharply curtailed carryover and applied new criteria. Developing issues include:

(i) the effect of trading in claims by creditors;

(ii) the effect of a subsequent ownership change within two years of bankruptcy;

(iii) the effect of "single return limitation year" and "consolidated returns change in ownership " regulations;

(iv) the effect of issuance of non-voting preferred stock under the Bankruptcy Code;

(v) the effect of a fresh contribution of capital post-petition but pre—confirmation; and

(vi) the effect of worthless security deductions by fifty percent of former shareholders.

The uncertainty created by bankruptcy tax law is compounded by the inability of the debtor to obtain a binding

advance determination of the tax consequences of reorganization. Section 1146 of the Bankruptcy Code should be

amended to permit the bankruptcy courts to make advance determinations.

Advance determination of tax consequence will further the bankruptcy policies of (i) fresh start for debtors; (ii)

equality of distribution among creditors; (iii) economy of administration, and most importantly (iv) favoring

rehabilitation over liquidation. Tax policy would not be impeded, and may in fact be promoted, especially in the

areas of (i) clarification of the law; and (ii) fairness and equity.

FNal. Backenroth & Grossman, New York, New York. The author gratefully acknowledges the contributions of The

Honorable Keith M. Lundin, United States Bankruptcy Judge for the Middle District of Tennessee, in preparing this

article for publication.
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FN49. 26 U.S.C.A. § 1017 (West 1988 & Supp. 1991).

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 287



 

 

66 AMBKRLJ 55 Page 32

(Cite as: 66 Am. Bankr. L.J. 55, *102)
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unambiguous, given the Treasury policies to encourage equal treatment of debtors in bankruptcy and debtors not in

bankruptcy, and to encourage a fresh start but not a "head start," a Treasury challenge to stock for debt exchanges

involving solvent corporations in bankruptcy is possible.

FN61. 26 U.S.C.A. § 108(e)(8)(A) (West 1988 & Supp. 1991); S. REP. NO. 1035, supra note 26, at 17; HR. REP.

NO. 833, supra note 26, at 14.

FN62. H.R. REP. NO. 833, supra note 26, at 14.

FN63. S. REP. NO. 1035, supra note 26, at 17.

FN64. 126 CONG. REC. H12, 459; H12, 462 (1980).
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FN65. Priv. Ltr. Rul. 80-14-091 (Jan. 11, 1990); Priv. Ltr. Rul. 80-21-144 (Feb. 29, 1980); Priv. Ltr. Rul. 81—10-139

(Dec. 12, 1980); Priv. Ltr. Rul. 78-21-047 (Feb. 23, 1978).

FN66. Treas. Reg. § 1.351-1(a)(1)(ii) (1991).

FN67. B. Mirskey & R. Willens, The Bankruptcy Tax Act of 1980, 59 TAXES 145, 149 (1981); CCH Tax

Transactions Library, Failed and Failing Businesses 1 5.041 (1988).

FN68. Priv. Ltr. Rul. 88-37-002 (May 10, 1988).

FN69. Failed and Failing Businesses, supra note 67, at 1 5.041.

FN70. 26 U.S.C.A. § 108(e)(8)(B) (West 1988 & Supp. 1991); S. REP. NO. 1035, supra note 26, at 17.

FN71. S. REP. NO. 1035, supra note 26, at 17.

FN72. 26 U.S.C.A. § 108(e)(7)(A), (B) (West 1988 & Supp. 1991).

FN73. Failed and Failing Businesses, supra note 67, at 1 5.07 p. 532; G. Henderson, Developing a Tax Strategy for

the Failing Company, 63 TAXES 952, 960 (1985).

FN74. Failed and Failing Businesses, supra note 67, at 1 5.07 p. 532.

FN75. 11 U.S.C.A. § 1141 (West 1979 & Supp. 1991).

FN76. Failed and Failing Businesses, supra note 67, at 1 5.07 p. 532; R. Witt & F. Albergotti, G Reorganizations

Offers Simple, Effective Way to Acquire Bankruptcy Corporations, 63 J. TAX’N 90 n.28 (1985).

FN77. Carroll-McCreary Co. v. Comm’r, 124 F.2d 303, 305 (2d Cir. 1941); Comm’r v. Auto-Stop Safety Razor Co.,

74 F.2d 226 (2d Cir. 1934); Hartland Associates, 54 T.C. 1580, 1585—87 (1970), nonacq. 1976-2 GB. 3.

FN78. 26 U.S.C.A. § 108(c)(6) (West 1988 & Supp. 1991).

FN79. General Utilities Operating Co. v. Helvering, 296 U.S. 200 (1935).

FN80. Moline Properties, Inc. v. United States, 319 U.S. 436 (1943).

FN81. House Hearing, September 27, 1979, supra note 45, at 54 (testimony of David A. Berenson); Senate Hearing,

May 30, 1980, supra note 11, at 322 (testimony of Robert H. Lipsey).

FN82. P. Asofsky, supra note 56, at 613, 615; G. Henderson, supra note 73, at 959.

FN83. 109 BR. 51 (Bankr. S.D.N.Y. 1990) See also, C. Coombs, Original Issue Discount in Debt-for-Debt and Debt-

for-Stock Exchanges, 65 AM. BANKR. L.J. 649 (1991).

FN84. H.R. REP. NO. 881, 10lst Cong., 2d Sess. 355 (1990), reprinted in 1990 U.S.C.C.A.N. 2017, 2357.

FN85. Senate Hearing, May 30, 1980, supra note 11, at 265 (testimony of David J. Shakow); M. CHIRLSTEIN,

FEDERAL INCOME TAXATION 1 3.02 (4th ed. 1985); Treas. Reg. § 1.61-12(a) (1991).

FN86. See, e.g., Parkford v. Comm’r, 133 F.2d 249 (9th Cir. 1943); Home Builders Lumber Co. v. Comm’r, 165

F.2d 1009 (5th Cir. 1948).
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FN87. Senate Hearing, May 30, 1980, supra note 11, at 20 (testimony of Charles M. Walker).

FN88. See infra notes 191-210 and accompanying text.

FN89. See infra notes 191-210 and accompanying text.

FN90. 26 U.S.C.A. § 1012 (West Supp. 1991).

FN91. New Colonial Ice Co. v. Helvering, 292 U.S. 435 (1934).

FN92. 26 U.S.C. § 202(6) (1918) (repealed).

FN93. 26 U.S.C. §§ 203(6)(3), 204(a)(7) (1924) (repealed).

FN94. 26 U.S.C. § 381 (1954) (repealed).

FN95. 26 U.S.C. § 112(i)(1)(A) (1932) (repealed).

FN96. Pinnellas Ice & Cold Storage Co. v. Comm’r, 287 U.S. 462 (1933).

FN97. W. Plumb, The Bankruptcy Tax Act, 33 U.S.C. LAW CENTER TAX INST. 1 801.1 (1981).

FN98. See infra note 107 and accompanying text.

FN99. Helvering v. Southwest Consolidated Corp., 315 U.S. 194 (1942).

FN100. The bankruptcy rules under § 368 apply not only to title 11 cases, but also to receiverships, foreclosures, and

similar proceedings in state and federal court. 26 U.S.C.A. § 368(a)(3)(A) (West 1988 & Supp. 1991).

FN101. 26 U.S.C.A. § 368(a)(1)(G) (West 1988 & Supp. 1991).

FN102. S. REP. NO. 1035, supra note 26, at 35.

FN103. H.R. REP. NO. 833, supra note 26, at 31; S. REP. NO. 1035, supra note 26, at 36.

FN104. Helvering v. Minnesota Tea Co., 296 U.S. 378 (1935); Pinellas Ice & Cold Storage Co. v. Comm’r, 287 U.S.

462 (1933).

FN105. Rev. Proc. 77-37, 1977—2 CB. 568.

FN106. See, e.g., Nelson Co. v. Helvering, 296 U.S. 374 (1935); Miller v. Comm’r, 84 F.2d 415 (6th Cir. 1936).

FN107. Treas. Reg. § 1.371—1(a)(4) (1991).

FN108. 315 U.S. 179 (1942).

FN109. S. REP. NO. 1035, supra note 26, at 37. This statement reflects the holding of Atlas Oil & Refining Corp. v.

Comm’r, 36 T.C. 67 (1961).

FN110. Absolute priority in these circumstances refers generally to the seniority of creditors. However, no explicit

ranking of seniority exists for tax purposes. In contrast, absolute priority for bankruptcy purposes is defined in § 726

of the Bankruptcy Code. See also 11 U.S.C.A. § 1129(b) (West 1979 & Supp. 1991).

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 290



  

66 AMBKRLJ 55 Page 35

(Cite as: 66 Am. Bankr. L.J. 55, *102)

FN111. P. Asofsky, Reorganizing Insolvent Corporations, 41 N.Y.U. INST. ON FED. TAX’N. § 502(2) (1982);

Montgomery Bldg. Realty Co. V. Comm’r., 7 T.C. 417 (1946); Rex Mfg. Co. v. Comm’r., 102 F.2d 325 (7th Cir.

1939).

FN112. H.R. REP. NO. 833, supra note 26, at 31-32; S. REP. NO. 1035, supra note 26, at 36—37.

FN113. Priv. Ltr. Rul. 85-03—064 (Oct. 24, 1984).

FN114. Priv. Ltr. Rul. 85—21-083 (Feb. 27, 1985).

FN115. P. Asofsky, supra note 111, at § 5.02(2).

FN116. Gregory v. Helvering, 293 U.S. 465, 469 (1935).

FN117. Treas. Reg. § 1.368-a(b) (1991).

FN118. See Pridemark Inc. v. Comm’r, 345 F.2d 35 (4th Cir. 1965); Standard Realization Co., 10 T.C. 708 (1948).

FN119. Treas. Reg. § 1.368-1(d) (1991).

FN120. 26 U.S.C.A. § 368(a)(1)(G) (West 1988 & Supp. 1991).

FN121. S. REP. NO. 1035, supra note 26, at 35.

FN122. 26 U.S.C.A. § 354(a) (West 1988 & Supp. 1991).

FN123. S. REP. NO. 1035, supra note 26, at 35.

FN124. Priv. Ltr. Rul. 88-36-058 (June 16, 1988).

FN125. Priv. Ltr. Rul. 85-03—064 (Oct. 24, 1984) ("at least one person or entity which holds a security issued by

Target will receive acquiring preferred stock in exchange for their security.")

FN126. 26 U.S.C.A. § 354(b) (West 1988 & Supp. 1991).

FN127. Rev. Proc. 77-37 § 3.02, 1977—2 CB. 568, 569.

FN128. See, e.g., Atlas Tool Co. v. Comm’r, 70 T.C. 86 (1978), aff’d, 614 F.2d 860 (3d Cir. 1980), cert. denied,

449 U.S. 836 (1980) (25% of gross assets transferred); American Mfg. Co. v. Comm’r, 55 T.C. 204 (1970) (19.17%

of gross assets transferred); Smothers v. United States, 79—1 U.S.T.C. 1 9216 (SD. Tex. 1979), aff’d, 642 F.2d 894

(5th Cir. 1981) (15% of net assets transferred).

FN129. Such transfers might violate the "substantially all" test. See Helvering v. Elkhorn Coal Co., 95 F.2d 732 (4th

Cir. 1938).

FN130. H.R. REP. NO. 833, supra note 26, at 31; S. REP. NO. 1035, supra note 26, at 35—36.

FN131. Priv. Ltr. Rul. 85-03-064 (Oct. 24, 1984).

FN132. G. Henderson, supra note 73, at 967.

FN133. New York State Bar Ass’n Tax Section Comm. on Bankruptcy, Report on Reorganizations under Section
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368(a)(1)(G): Recommendations for Proposed Regulations 16 n.23 (Oct. 25, 1985) (available from the New York State

Bar Ass’n) [hereinafter NYSBA].

FN134. S. REP. NO. 1035, supra note 26, at 36.

FN135. NYSBA, supra note 133, at 17 n.24.

FN136. 26 U.S.C.A. § 361(b)(1) (West 1988 & Supp. 1991).

FN137. 26 U.S.C.A. § 356 (West 1988 & Supp. 1991).

FN138. See infra notes 191-210 and accompanying text.

FN139. See infra notes 191-210 and accompanying text.

FN140. House Hearing, February 22, 1978, supra note 9, at 68 (testimony of Elmer Dean Martin 111).

FN141. P. Rizzi, Section 382 and the Trigger Rules: Is Congress Beating a Dead Horse?, 14 J. OF CORP. TAX’N

99, 116 (1987) (emphasis in original).

FN142. 1918 Revenue Act, § 204, Pub. L. No. 254, 40 Stat. 1057; Revenue Act of 1950, § 215(a), Pub. L. No. 81-

814, 64 Stat. 906; Small Business Tax Revision Act of 1958, §§ 172(b)(1)(A) and (B), 203, Pub. L. No. 85-866, 72

Stat. 2549; Trade Expansion Act of 1962, § 317(b), Pub. L. No.. 87-508, 76 Stat. 114.

FN143. 282 US 435 (1934).

FN144. B. BITKER & J. Eustice, Federal Income Taxation of Corporations and Shareholders 1 16 02.2 (5th ed.

1988).

FN145. Id.

FN146. 26 U.S.C.A. § 269 (West 1988 & Supp. 1991).

FN147. VGS Corp. v. Comm’r, 68 T.C. 563 (1977); D’Arcy-Mac Manust Masius Inc. v. Comm’r, 63 T.C. 440

(1975); Clarksdale Rubber Co. V. Comm’r, 45 T.C. 234 (1965); Naeter Bros. Publishing Co. v. Comm’r, 42

T.C. 1 (1964); Baton Rouge Supply Co. v. Comm’r, 36 T.C. 1 (1961); Barclay Co. v. Comm’r, 23 T.M.C. 1965

(1964); See R. Rizzi, supra note 141, at 101-04.

FN148. 353 US. 382 (1957).

FN149. H.R. REP. NO. 841, 99th Cong, 2d Sess. II—194 (1986), reprinted in 1986 U.S.C.C.A.N. 4282.

FN150. Treas. Reg. §§ 1.1502-1 (g); 1.1502-21(d) (1991).

FN151. Tax Reform Act of 1986, Pub. L. No. 99-514, § 621(f)(5).

FN152. Carryover of Net Operating Losses and Other Tax Attributes of Corporations: Hearing Before the Subcomm.

on Select Revenue Measures of the House Comm. on Ways and Means, 99th Cong., lst Sess. (1985) [hereinafter

Honse Hearing, September 30, 1985] (testimony of William D. Andrews).

FN153. R. Jacobs, Tax Treatment of Corporate Net Operating Losses and Other Tax Attribute Carryovers, 5 VA.

TAX REV. 701 (1985). For discussion of the neutrality principle and related ideas, see Report of the Staff of the
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Senate Finance Report, S. REP. NO. 47, 99th Cong., lst Sess. (1985); New York State Bar Association, Tax Section

Committee on Net Operating Losses, The Net Operating Loss Provisions of the House-Passed Version of HR. 3838,

31 TAX NOTES 1217 (1986) [hereinafter "New York State Bar Report"]; R. Wooton, Section 382 After the Tax

Reform Act of 1986, 64 TAXES 874 (1986); J. Eustice, Alternatives for Limiting Loss Carryovers, 22 SAN DIEGO

L. REV. 149 (1985).

FN154. 26 U.S.C.A. § 382 (West 1988 & Supp. 1991).

FN155. 26 U.S.C.A. § 382(g)(A)(i) (West 1988 & Supp. 1991).

FN156. H.R. REF. NO. 841, 99th Cong., 2d Sess. 11—174 (1985). Changes in percentage ownership may be

disregarded if they are attributable solely to fluctuations in value. Rev. Rul. 87-73.

FN157. 26 U.S.C.A. § 382(g)(3)(A)(i) (West 1988 & Supp. 1991).

FN158. Under the provisions of the Omnibus Budget Reconciliation Act of 1987, if a worthless stock deduction is

claimed by a shareholder who during the three-year testing period owned 50% or more of the stock of the loss

corporation, no net operating loss carryovers can offset the corporation’s post—change income. 26 U.S.C.A. §

382(g)(4)(D) (West 1988 & Supp. 1991). This provision is apparently intended to reverse the result of Textron, Inc. v.

United States, 561 F.2d 1023 (lst Cir. 1977), which held that, in the context of a deduction claimed by a parent for

worthless stock of a non-consolidated subsidiary, the net operating loss carryovers of the subsidiary survived to offset

the subsidiary’s future income. The 1987 Act avoids the whipsaw problem created by allowing the parent corporation a

deduction and at the same time allowing the subsidiary corporation a deduction for the same economic loss. Since the

statute is drafted more broadly than the problem it attempts to solve, new problems arise. First, taxpayers must

ascertain the deduction taken by any 50% shareholder. It is arguably unfair, however, to have one taxpayer’s tax

burden dependent upon the treatment of items by another taxpayer. See Moline Properties Inc. v. United States, 319

U.S. 436 (1943); see also text accompanying note 80 supra. Second, the 1987 provision is inserted in § 382(g), the

same subsection that aggregates all less—than—five-percent shareholders into one five-percent shareholder. In the context

of a bankruptcy all shareholders who are wiped out can take worthless security deductions. Thus, if 50% of those

shareholders take worthless security deductions, those shareholders might be aggregated under § 382(g), and net

operating loss carryovers would be denied. Presumably, this result was not intended by the statute.

FN159. 26 U.S.C.A. § 382(k)(6)(A) (West 1988 & Supp. 1991); Treas. Reg. § 1.382—2T(t)(18)(i) (1991); Priv. Ltr.

Rul. 89-40—006 (Apr. 20, 1989).

FN160. Despite a debtor’s inability to issue nonvoting equity securities, the temporary regulations outline a procedure

for excluding from the definition of "stock" interests that would otherwise qualify as stock. Temp. Treas. Reg. §§

1.382(i)(6)(A) and (K)(6)(ii) (under authority of 26 U.S.C.A. § 382(k)(6)(A) (West 1988 & Supp. 1991)). If all three of

the following tests are satisfied, stock does not count as "stock" for § 382 purposes:

1) participation in future growth of the corporation is "disproportionately small" relative to the value of the stock

compared to the total value of outstanding stock;

2) treating the stock as non-stock would result in an ownership change; and

3) the amount of pre-change loss exceeds twice the amount obtained by multiplying the value of the loss

corporation by the long-term tax-exempt rate.

The regulations provide no objective guideline or safe harbor provisions for measuring whether participation in

future growth is "disproportionately small." Because the second element is mandatory and the Congressional intent

in allowing the Regulations was to prevent avoidance of the § 382 limitation, H.R. REP. NO. 841, 99th Cong, 2d

Sess. 11-173 (1986), it is unlikely that debtors in bankruptcy can take advantage of the provisions.
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, FN161. 26 U.S.C.A. § 382(a) (West 1988 & Supp. 1991). See text accompanying notes 152-53 supra.

FN162. 26 U.S.C.A. § 382(b)(1) (West 1988 & Supp. 1991).

FN163. 26 U.S.C.A. § 382(c)(1) (West 1988 & Supp. 1991).

FN164. 26 U.S.C.A. § 382(1)(6) (West 1988 & Supp. 1991).

FN165. H.R. REP. NO. 841, supra note 149, at 11—189.

FN166. 26 U.S.C.A. § 382(c) (West 1988 & Supp. 1991); S. REP. NO. 841, supra note 149, at II—194.

FN167. Treas. Reg. § 1.368—1(d) (1991).

FN168. House Hearing, September 30, 1985, supra note 152 (testimony of Richard Bacon).

FN169. R. Reynolds, Revision of NOL and Credit carryover Rules, 986 Tax Mgmt. (BNA) ch. 35 n.42 and

accompanying text (1988). The same reason applies to the continued application of single return limitation year and

consolidated returns change in ownership regulations. P. Asofsky, supra note 16, at § 40.07(5) and (6).

FN170. 26 U.S.C.A. § 382(1)(4)(A) (West 1988 & Supp. 1991).

FN171. 26 U.S.C.A. § 382(h)(1)(A) (West 1988 & Supp. 1991).

FN172. 26 U.S.C.A. § 382(h)(3)(B) (West 1988 & Supp. 1991).

FN173. 26 U.S.C. § 382(b) (1985) (repealed).

FN174. 26 U.S.C. § 382(d) (1985) (repealed).

FN175. Staff of Senate Finance Committee, 99th Cong., lst Sess., "The Subchapter C Revision Act of 1985" 250

(1985).

FN176. 26 U.S.C.A. § 382(1)(5)(A) (West 1988 & Supp. 1991); HR REP. NO. 841, supra note 149, at II-192. Note

that the same issues relevant to the timing of a stock for debt exchange apply with equal force to the timing of

ownership change under the net operating loss carryover rules. See notes 73-76 supra and accompanying text. The

Internal Revenue Service, in letter rulings, suggests that the "testing date" for determining an ownership change is the

confirmation date of a chapter 11 plan. Priv. Ltr. Rul. 89—02—047 (Oct. 28, 1988); Priv. Ltr. Rul. 90-15-033 (Jan. 16,

1990); Priv. Ltr. Rul. 90-19—036 (Feb. 9, 1990). Deeming the confirmation date to be the date of ownership change

could undermine reorganizations that are subject to appeal, insofar as additional claimants and additional purchasers of

the debtor’s equity may surface between the confirmation date and the date that the plan ultimately becomes effective,

thus changing the identity of those entitled to stock. If the change in ownership is substantial, a second ownership

change could be imminent.

FN177. 26 U.S.C.A. § 382(1)(5)(e) (West 1988 & Supp. 1991); HR. REP. NO. 841, supra note 149; at 11—192.

FN178. House Hearing, September 30, 1985, supra note 152 (testimony of Assistant Secretary of the Treasury

Pearlman).

FN179. See R. Jacobs, supra note 153, at 729-36.

FN180. 26 U.S.C.A. § 382(1)(5)(C) (West 1988 & Supp. 1991).
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FN181. 26 U.S.C.A. § 382(1)(5)(B) (West 1988 & Supp. 1991).

FN182. 26 U.S.C.A. § 382(1)(5)(D) (West 1988 & Supp. 1991).

FN183. R. Jacobs, supra note 153, at 723.

FN184. House Hearing, September 30, 1985, supra note 152 (testimony of Assistant Secretary of Treasury Pearlman).

FN185. See, e.g., Priv. Ltr. Rul. 89-02—047 (Oct. 28, 1988); Priv. Ltr. Rul. 89-04040 (Sept. 11, 1989); Priv. Ltr.

Rul. 90—19—036 (Feb. 9, 1990).

FN186. See Official Committee v. P88 SS. Co. (In re Prudential Lines, Inc.), 928 F.2d 565 (2d Cir. 1991).

FN187. R. Jacobs, supra note 153, at 724.

FN188. H.R. REP. NO. 841, supra note 149, at II-192.

FN189. New York State Bar Report, supra note 153, at 1240.

FN190. House Hearing, September 30, 1985, supra note 152 (testimony of Assistant Secretary of the Treasury

Pearlman).

FN191. 11 U.S.C.A. § 1129(b) (West 1979 & Supp. 1991).

FN192. 11 U.S.C.A. § 1129(a)(11) (West 1979 & Supp. 1991).

FN193. 11 U.S.C.A. § 1129(a)(3) (West 1979 & Supp. 1991).

FN194. 11 U.S.C.A. § 1129(d) (West 1979 & Supp. 1991).

FN195. 26 U.S.C.A. § 7421 (West 1988 & Supp. 1991).

FN196. 28 U.S.C.A. § 2201 (West 1984 & Supp. 1991).

FN197. 241 F.2d 374 (6th Cir.) cert. denied, 355 U.S. 838 (1957).

FN198. 412 F.2d 1048 (5th Cir. 1969).

FN199. H.R. REP. NO. 595, supra note 4, at 421; 124. Cong. Rec. H 11,115 (September 28, 1978); S 17,432 (Oct.

6, 1978).

FN200. The limitation on questions of fact may be appropriate given the necessity of a thorough audit to fix tax

liabilities exactly.

FN201. Bankruptcy Reform Act, Hearings on 8.235 and 8.236 before the Subcomm. on Improvements in Judicial

Machinery of the Senate Comm. on the Judiciary, 94th Cong, lst Sess. 792 (1975) (testimony of Donald C.

Alexander, Commissioner of Internal Revenue).

FN202. Bankruptcy Act Revision, Hearings on HR. 31 and HR. 32 Before the House Comm. on the Judiciary, 94th

Cong., 2d Sess. 1964 (1976) (testimony of Donald C. Alexander, Commissioner of Internal Revenue).

FN203. H.R. REP. NO. 595, supra note 4, at 3; K. Klee, Legislative History of the New Bankruptcy Law, 28
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DEPAUL L. REV. 941, 948 (1979).

FN204. Bankruptcy Reform Act of 1978, Hearing on Sections 346, 505, 507, 523, 728, 1146 and 1331 of § 2266

before the Subcomm. on Tax’n and Debt Management Generally of the Senate Comm. on Finance, 95th Cong., 2d

Sess. 20 (1978) (testimony of Daniel I. Halperin, Deputy Assistant Secretary of the Treasury).

FN205. Id. at 30.

FN206. S. REP. NO. 110, 95th Cong., 2d Sess. 28 (1978).

FN207. House Hearing, September 27, 1979, supra note 45, at 187, 193.

FN208. 26 U.S.C.A.‘§ 7428 (West 1988 & Supp. 1991).

FN209. 26 U.S.C.A. § 7476 (West 1988 & Supp. 1991).

FN210. 26 U.S.C.A. § 7478 (West 1988 & Supp. 1991).
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*697 QUESTIONING THE IMPARTIALITY OF JUDGES: DISQUALIFYING FEDERAL DISTRICT

COURT JUDGES UNDER 28 U.S.C. § 455(a)

Susan B. Hoekema

Copyright 1987 by Temple University of the Commonwealth System of Higher

Education; Susan B. Hoekema

INTRODUCTION

An impartial judiciary is an essential element of the system of justice in the United States. The right to a

’neutral and detached judge’ in all proceedings is protected by the Constitution. [FNl] In addition, an impartial

judiciary is essential to maintain public confidence in the integrity of the judicial system. [FN2] Throughout the

history of our national government, Congress has sought to secure the impartiality of trial judges by requiring

judges to disqualify themselves in various circumstances. [FN3]

Congress revised the federal disqualification law in 1974, and instituted an objective standard for

disqualification in place of a subjective standard. [FN4] As stated in 28 U.S.C. § 455(a), the objective

disqualification requirement mandates disqualification when a reasonable person would question a judge’s

impartiality. [FN5]

Since the objective standard was adopted, however, judicial interpretation of section 455(a) has narrowed the

broad scope Congress intended for disqualification law. [FN6] Federal courts have limited the scope of the current

statutory provisions *698 by requiring a high standard of proof of bias [FN7] and by applying judicially-created

rules restricting the circumstances in which bias can be found. [FN8] In addition, the procedures for

disqualification cast into doubt the objectivity of disqualification decisions. [FN9] The procedures allow the

challenged judge to make the disqualification decision. If a judge refuses to disqualify himself, review is not

always immediately available and appellate courts tend to defer to the initial judgment of the district court.

[FNIO]

This comment will review current standards and procedures required by statute and applied to judicial

disqualification by the courts. It will assess the extent to which current interpretations conform to the objective

standard set forth in section 455(a) and explore ways in which disqualification decisions may be made on a more

objective basis.

I. STATUTORY PROVISIONS FOR DISQUALIFICATION

Two provisions of federal law furnish the means for disqualifying district court judges. [FN11] The paramount

disqualification statute is 28 U.S.C. § 455. [FN12] Section 455(a) sets forth a general provision mandating

disqualification whenever *699 a reasonable person would question a judge’s impartiality. [FN13]

Section 455(b) requires disqualification in several specified circumstances. [FN14] A judge is disqualified if he

or she has a financial interest in a case, [FN15] defined by the statute as ’ownership of a legal or equitable

interest, however small, or a relationship as director, adviser, or other active participant in the affairs of a party.’

[FN16] Section 455(b) also mandates disqualification if the persons involved in the litigation are related to the

judge ’within the third degree of [blood] relationship.’ [FN17] The statute also provides for disqualification if the
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judge has a professional relationship with a party, including representation of a party by the judge or by a member

of the judge’s former firm. [FN18] Judges who have been in government employment must disqualify themselves

from proceedings in which they had a role and from cases about which they have expressed an opinion on *700

the merits. [FN19] Section 455(b) also requires disqualification when a judge has ’a personal bias or prejudice

concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding.’ [FN20]

Parties cannot waive their right to disqualification when it is based on one of the grounds specified in section

455(b). [FN21] When the disqualification is based on section 455(a), however, waiver is permitted upon full

disclosure of the basis for disqualification. [FN22]

Section 455 places responsibility for disqualification on the judge. [FN23] This action can be taken sua sponte.

[FN24] Courts also permit disqualification to be prompted by a party either by motion or on appeal. [FN25]

Section 455 was significantly revised in 1974. [FN26] A major concern of Congress was to eliminate the

subjective opinion of the judge as the basis for determining disqualification. [FN27] The superseded version of

section 455 required *701 disqualification if, ’in his opinion,’ it was improper for a judge to sit during the

proceedings. [FN28] Congress replaced this subjective standard with an objective standard that obliges judges to

disqualify themselves when their impartiality ’might reasonably be questioned.’ [FN29] In instituting this

objective standard, Congress stressed that it was doing away with the ’duty to sit’ rule, requiring that a judge

should stay with the case when it doubt about disqualification. [FN30]

The general disqualification standard set forth in section 455(a) cannot be understood without analysis of two

other disqualification provisions-—section 455(b)(1) and 28 U.S.C. § 144, both of which disqualify a judge for

personal bias and prejudice. [FN31] A party moving for disqualification under section 455(a) frequently seeks

disqualification under both section 455(b)(1) and 144 as well. [FN32] Furthermore, interpretation of section

455(a) has been shaped by judicial interpretation of section 144, which predated the revised general

disqualification *702 statute. [FN33]

Section 144, first enacted in 1911, [FN34] focuses exclusively on bias and prejudice as grounds for

disqualification. [FN35] It authorizes a litigant with the power to disqualify a district court judge by means of a

’timely and sufficient affidavit’ alleging ’personal bias or prejudice’ for or against a party. [FN36] The key to

disqualification under section 144 is the sufficiency of the affidavit. As long as procedural rules regarding the

form and timing of the affidavit are met, [FN37] the filing of a legally sufficient affidavit compels a judge to

transfer the case to another district court judge. [FN38]

As the Supreme Court determined in Berger v. United States, [FN39] the challenged judge must take the initial

step of evaluating the sufficiency of the affidavit, and may not automatically transfer the case when an affidavit is

filed. [FN40] Thus, section 144 does not provide for peremptory challenge of the judge. [FN41] Instead, a judge

is required to evaluate the legal sufficiency, but not the truth, of *703 the allegations. [FN42] Standards for

determining legal sufficiency have developed in case law, interpretating the meaning of ’personal’ bias or

prejudice. [FN43]

Section 455(b)(1) echoes the personal prejudice language of section 144, disqualifying where a judge ’has a

personal bias or prejudice’ concerning a party. [FN44] The vagueness of language in this provision contrasts

sharply with the other sections of 455(b), in which Congress spelled out in detail the amount and type of financial

interest, and the degree of relationship to a participant or prior involvement in a case that necessitates

disqualification. [FN45] Section 455(b)(1) uses undefined terms and provides no concrete guidelines for

determining bias or prejudice. [FN46] This vagueness reflects the difficulties inherent in providing standards for

disqualification on grounds of bias or prejudice. Such standards are hard to state; when concrete phrases are

substituted for a vague statement of objectives, they are subject to the criticism of being underinclusive. [FN47]

Both Congress and the American Bar Association (’ABA’) encountered this difficulty in their attempts to frame
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the bias and prejudice provisions of their respective codes. One of the earlier drafts of the Senate bill required

disqualification when a judge ’has a fixed belief concerning the merits of the matter in controversy or personal

knowledge of material facts.’ [FN48] This language was later replaced with the language of section 455(b)(1),

requiring disqualification where a judge ’has a personal bias or prejudice concerning a party, or personal

knowledge of disputed evidentiary facts concerning the proceedings.’ [FN49] The change followed the

alternations made in the ABA Code of Judicial Conduct. The ’fixed belief’ language in the first ABA draft was

abandoned in response to criticism that it would predispose judges to disqualification for having an understanding

of the law and a commitment to uphold it. [FN50] The final draft of the Senate bill, like the final ABA draft,

returned to the ’personal bias or prejudice’ language *704 of section 144, [FN51] and thus premitted courts to

apply the judicial gloss built up over the years on section 144 to section 455. [FN52]

II. APPLYING THE DISQUALIFICATION STATUTES

Application of section 455(a), [FN53] the general federal disqualification statute, has been shaped in part by

courts’ concern to balance the advantages of disqualification with countervailing judicial interests. [FN54] On the

one hand, disqualification of judges whenever reasonable doubt arises concerning their impartiality promotes

public confidence in the judiciary. Conversely, disqualification may diminish the efficiency of the judicial system.

[FN55] Transferring a case always creates some administrative costs, and when disqualification occurs in a

complex case some time after the case has commenced in the court, the burden may be substantial. [FN56]

Although courts may be tempted to give significant weight to efficiency, Congress’ elimination of the duty to sit

rule indicates that the goal of impartiality should be paramount whenever there are reasonable grounds for

disqualification. [FN57] Congress and the courts also face the concern that litigants will manipulate

disqualification to their advantage or to the disadvantage of their opponents by judge-shopping or by causing

costly delays. [FN58]

*705 Courts have had the opportunity to shape disqualification standards under section 455(a) through their

interpretation of the law in two areas of inquiry. One question facing the courts concerns what constitutes

reasonable grounds for disqualification. The substantive requirements for disqualification which have been

developed through this inquiry will be discussed in section B below. [FN59] Another question facing the courts is

whether, and to what extent, the appearance of bias justifies disqualification. Is it appropriate to disqualify a

judge'on‘the‘appearance of bias or is it, at least in some cases, necessary to establish bias in fact? The

interpretations offered in each of these areas determine the reach of federal disqualification, its availability in

particular cases, and the appealability of the denial of disqualification.

A. Assessing Bias: Standards of Proof

The question whether disqualification should rest on the appearance or the fact of bias arises because the two

objectives of disqualification law-—promoting confidence in the judiciary and providing a fair trial to litigants--

differ in focus. Protection of individual rights requires disqualification of judges who will not consider particular

cases with impartiality. Protecting and promoting public confidence in the judiciary, in contrast, depends not only

on actual fairness in particular cases but also on the appearance of fairness. [FN60] Disqualification based on the

appearance of bias may be required to promote public confidence when, in fact, no actual partiality exists. [FN61]

In many circumstances where federal law requires disqualification, concerns for judicial appearance and

individual fairness are both present. But some circumstances may involve only one of these objectives. On the one

hand, fairness may require disqualification in situations where there is no appearance of partiality and the need for

disqualification is not known to anyone but the judge. [FN62] Public appearances, on the other hand, may require

assigning another judge even in cases where litigants are confident they would be treated fairly by the disqualified

judge. [FN63]

*706 Analysis of the language of the disqualification statutes suggests that both 28 U.S.C. §§ 144 and 455(b)(1)

can be interpreted as requiring bias in fact. [FN64] Section 144 requires that the affidavit state facts sufficient to
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establish bias. [FN65] Section 455(b)(1) states that a judge ’shall . . . disqualify himself . . . [w]here he has a

personal bias or prejudice. . . .’ [FN66] The same objective standard applied to these statutes is also applied to

section 455(a), [FN67] however, and thus bias in fact cannot be established by subjective assessment of the

judge’s state of mind. Instead, courts have required that a litigant seeking disqualification meet a higher standard

of proof to show bias in fact. [FN68]

A higher standard of proof is firmly established as part of the disqualification process under section 144. When

scrutinizing the affidavit to determine whether it is legally sufficient, [FN69] courts apply a ’clear and

convincing’ standard, and evaluate whether the facts ’would convince a reasonable man that bias exists.’ [FN70]

In contrast, courts have not asked whether the facts would cause a reasonable person to question the judge’s

impartiality under section 144. [FN71] Imposing a stricter standard of proof for disqualification under section 144

provides a reasonable counterbalance to the stipulation that the judge accept all the averments in a section 144

affidavit as true. [FN72] This more rigorous standard of proof does not, however, ensure that judges are

disqualified under section 144 only where there is bias in fact. The requirement that the facts be taken as true,

*707 even where the judge knows them to be false, [FN73] delimits the court’s assessment of the facts, making it

inaccurate to describe section 144 as a statute that disqualifies only for a actual bias.

Whether the ’clear and convincing’ standard of proof should be applied to section 455(b)(1) has seldom been

addressed by the courts. Most courts treat section 455(a) as predominant, rest their decision on that section when

bias or prejudice is alleged, and avoid the issue of whether they are required to make a finding of actual bias

under section 455(b)(1). [FN74] Other courts interpret section 455(b)(1) as providing a specific example of

grounds for disqualification under section 455(a) and apply to section 455(b)(1) the standard they apply to section

455(a). [FN75] In United States v. Balistrieri, [FN76] the United States Court of Appeals for the Seventh Circuit

held that section 455(b)(1) requires that actual bias be found in order to meet that section’s standard of proof.

[FN77] The court applied the ’clear and convincing’ standard, asking whether a reasonable person with

knowledge of all the facts would be convinced that the judge was biased. [FN78]

*708 The language of section 455(a) suggests that it requires disqualification for the appearance of bias. [FN79]

The section mandates disqualification when a reasonable person would question a judge’s impartiality, regardless

whether actual bias exists. [FN80] Clear and convincing evidence is not required by the language of the statute.

[FN81] Moreover, disqualification when doubt about impartiality exists, rather than only when convincing

evidence of bias is produced, is in keeping with the congressional aim to eliminate the duty to sit rule and replace

it with the rule that judges, when uncertain, should disqualify themselves. [FN82]

Courts generally apply the reasonable doubt standard to section 455(a) disqualification and disqualify for the

appearance of bias. [FN83] However, the standard of proof for disqualification under section 455(a) was subject

to controversy for a time during which some courts of appeals’ decisions were interpreted as equating section

455(a) with section 144 and requiring the same ’clear and convincing’ standard of proof. [FN84] This position

appears to have been abandoned. [FN85]

Recently, however, a new controversy has arisen. The Seventh Circuit has limited appellate review of

disqualification under section 455(a) because that section disqualifies based on the appearance of bias or prejudice.

[FN86] After requiring *709 proof of bias in fact under section 455(b)(1) in Balistrieri, [FN87] the Seventh

Circuit refused to consider whether the judge should have recused himself from the case under section 455(a).

Rather, the court held that the denial of disqualification under section 455(a) is not reviewable on post-trial appeal

because disqualification under that section does not rest on actual bias. [FN88] The court reasoned that because

the standard in section 455(a) is the appearance of bias, in contrast to the actual bias standard of section 455(b),

section 455(a) does not implicate the substantive rights of the parties. [FN89] The court characterized section

455(a) as aimed only at protecting against injury to the judicial system as a whole, and further suggested that a

pretrial mandamus petition provides the only appropriate vehicle for review. [FN90]

This distinction could severely limit the number of disqualification denials that could be heard on appeal.
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Courts tend to focus on section 455(a) when considering disqualification and thus may not develop a record that

will permit full consideration of whether disqualification could be supported by clear and convincing evidence.

[FN91] In addition, questions regarding the impartiality of judges do not only arise before trial, but instead may

come to the attention of a party during or after trial. [FN92]

More fundamentally, the legislative history of section 455 does not support a bifurcation of the focus and

reviewability of its subsections. Section 455(a) is not accurately characterized as directed solely toward

appearances and thus does not compel the Balestrieri court’s interpretation. Advocates of section 455(a) described

it as a provision that would enhance public confidence, [FN93] but it was not proposed exclusively for that

purpose. Instead, members of Congress and the ABA Judicial Conduct Committee viewed section 455(a) as a

provision that would fill in gaps and provide a requirement for disqualification in circumstances not covered by

the specific standards set forth in section 455(b). [FN94] The Senate committee, for example, regarded section

455(a) as a tool for disqualifying a judge for a close personal relationship not covered by section 455(b)(5), which

requires disqualification in cases involving relatives up to the third degree of blood relationship. [FN95] The

chairman of the ABA committee also regarded the general provision as a means for disqualifying judges for actual

bias, and noted *710 that there was no need for ’fixed opinion’ language in section 455(b)(3) because a judge who

had expressed an opinion on the merits of a controversy would be disqualified under 455(a). [FN96] These

examples indicate that section 455(a) was directed toward actual bias as well as toward the appearance of bias.

Section 455(b) also serves this dual function. Some of the provisions in section 455(b) are clearly directed at

promoting the appearance of impartiality rather than protecting parties from actual bias. For example, under

section 455(b) a judge is disqualified if she has any financial interest in the case, no matter how small, without the

possibility of waiver. [FN97] Concerns with both due process and the preservation of confidence in the judicial

system thus permeate the entirety of section 455.

The Supreme Court’s analysis of the due process right to an impartial judge provides yet another reason for

rejecting an interpretation of the disqualification statutes that conditions review on a finding of actual bias. The

due process criteria for judicial disqualification, as delineated by the Supreme Court, [FN98] is not as extensive as

the federal statutory requirements mandating disqualification. The Court has focused on disqualification for

interest, [FN99] leaving open the question whether a bias charge implicates due process. [FNIOO] Yet the Court

has indicated that where due process requires disqualification, it is concerned with the appearance of justice.

*711 The Court’s recent decision in Aetna Life Insurance Co. v. Lavoie [FN101] illustrates its approach to the

due process implications of judicial bias. In Lavoie, an insurance company charged that its due process rights

were violated because the chief judge on the state appellate court panel was suing other insurance companies on

issues similar to those in the Lavoie case and because the other judges on the panel were class plaintiffs in one of

the suits. [FN102] The Court found that due process required disqualification of the chief judge on the basis of

interest because his decision in Lavoie could enhance the status of a case he had filed in a lower court. [FN103]

The Supreme Court declined to find due process violations based on other grounds of personal bias and interest

alleged by the appellants. [FN104] Noting that the right to due process does not extend so far as to require

disqualification under the fourteenth amendment whenever it is required under statute, the Court held that ’only in

the most extreme of cases would disqualification . . . be constitutionally required’ on the basis of bias or

prejudice. [FN105] The Court also held that the Constitution does not require disqualification for only a slight

pecuniary interest. [FN106]

Although the Lavoie Court held that the due process right to disqualification does not extendto all the

circumstances in which Congress has required disqualification, the Court did not tie due process disqualification

to a showing of actual fairness. Instead, the Court reiterated the position that due process requires disqualification

on the basis of the appearance of partiality, stating:

We made clear that we are not required to decide whether in fact Justice Emery was influenced, but only
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whether sitting on the case . . . ’would offer a possible temptation . . . to the average [judge] . . . [to] lead

him not to hold the balance nice, clear, and true.’ The Due Process Clause ’may sometimes bar trial judges

who have no actual bias and who would do their very best to weigh the scales of justice equally between

contending parties. But to perform its high function in the best way, ’justice must satisfy the appearance of

justice." [FN107]

Thus, the Supreme Court established that whether the due process right to an *712 impartial judge requires

disqualification depends on reasonable inferences from facts that raise the possibility of bias, and not a finding of

actual bias.

In instituting the objective standard, Congress made a similar choice regarding the extent of inquiry into bias.

Investigation into the state of mind of a judge under the objective standard stops at the point where a reasonable

inference of bias or prejudice can be made. This limitation of the inquiry permits, and indeed requires, higher

courts to consider disqualification without establishing whether a party actually suffered a violation of the right to

an independent adjudicator. Thus the restrictions on the appeal of section 455(a) imposed by the Seventh Circuit,

[FN108] a court which refuses post-trial review unless actual bias is involved, are not justified.

B. Reasonable Grounds for Disqualification

1. Judicially-Created Requirements for Disqualification for Bias or Prejudice

The most significant way in which courts have limited the availability of disqualification is by placing

restrictions on the types of evidence that can be considered in support of disqualification. Courts require that

evidence of bias or prejudice have an extrajudicial source and refuse to consider disqualification for opinions on

the law. [FN109] Some courts, however, have interpreted the requirement of ’personal’ bias to preclude

disqualification on grounds of bias toward an attorney. [FN110] The requirement of ’personal’ prejudice is also

used to refuse disqualification on the basis of general background and experience. [FN111]

These restrictions originally developed through courts’ interpretations of 28 U.S.C. § 144. [FN112] The

question whether the judicial gloss on section 144 should apply to 28 U.S.C. § 455 [FN113] was answered in the

affirmative soon after section 455 was revised. In Davis v. Board of School Commissioners, [FN114] the United

States Court of Appeals for the Fifth Circuit found ’no suggestion in the legislative history that [section 144]

decisions were being overruled or in any way eroded.’ [FN115] The court concluded that it should ’give

[sections] 144 and 455 the same meaning legally . . . whether for purposes of bias and prejudice or when the

impartiality of the judge might reasonably be questioned.’ [FN116] Most courts agree *713 that the judicial

interpretation of section 144 applies fully to section 455. [FN117] In effect, these courts are finding that the

judicial gloss on bias and prejudice defines the grounds upon which it is reasonable to question a judge’s

impartiality. [FN118]

Court-made restrictions developed under section 144 and carried over to disqualification under section 455 in

part reflect the logic of the judicial decision-making process and promote efficiency. [FN119] The restrictions

may, however, protect the efficiency of the system at the expense of fairness and public confidence in the

judiciary. Unfortunately, the presumption that judges are impartial results in restrictions on evidence and the

imposition of a heavy burden on a movant. [FN120] To surmount this presumption, a litigant generally must

show clear evidence of personal bias. [FN121] Occasionally, courts have based disqualification on evidence of a

level of emotional involvement that indicates ’pervasive prejudice.’ [FN122] This heavy burden on the movant

however, may not further the goals of disqualification law. [FN123]

*714 a. The extrajudicial source requirement

A fundamental principle of the judicially-created standards for disqualifying judges for bias and prejudice is that

the evidence of bias must come from an extrajudicial source. Evidence of prejudice or bias that arises from or can
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be linked to a judicial source, such as pretrial or trial proceeding or any aspect of case management, is excluded

from consideration. [FN124] The Supreme Court stated this requirement in United States V. Grinnell: [FN125]

’The alleged bias and prejudice to be disqualifying must stem from an extrajudicial source and result in an opinion

on the merits on some basis other than what the judge learned from his participation in the case.’ [FN126]

The extrajudicial source requirement is most frequently applied to reject disqualification on the basis of

statements made by a judge in the course of a case. [FN127] Courts also apply the extrajudicial source

requirement to reject disqualification based on adverse rulings by a judge, [FN128] whether in the trial of the

party bringing the motion [FN129] or in previous trials. [FNl30] In criminal trials, the extrajudicial source rule is

used to prevent disqualification on the basis of allegations questioning a judge’s impartiality merely because the

judge, while presiding over a previous hearing, was exposed to or ruled on evidence. [FN131] The extrajudicial

*715 source requirement is also invoked to reject disqualification based on claims of bias resulting from hostile

actions of a party or an attorney toward a judge or resulting from the judge’s response to such actions. [FN132]

The extrajudicial source requirement protects the judicial system from unreasonable interference with judicial

decision-making. If statements of opinion could generally disqualify a judge, adjudicators could be inhibited from

carrying out the evaluative tasks required to move cases through the court and to reach decisions. [FN133] Use of

the extrajudicial source requirement to avoid disqualification as a result of the provocation of a party or attorney

serves to prevent litigants from manipulating the judicial system to their advantage by harrassing judges. [FN134]

Despite the important benefits of the extrajudicial source requirement, it could stand in the way of a fair,

impartial trial if it were rigidly applied. An absolute refusal to consider as evidence of bias or prejudice any

statement made in a judicial setting in response to information learned in the case gives judges a zone of immunity

in which to voice personal prejudices. Courts do not, however, generally invoke the extrajudicial source rule to

protect a judge from disqualification who has made statements within the judicial context that present clear

evidence of personal bias for, or prejudice against, an individual in the case. *716 Berger v. United States

[FN135] presents a classic example of prejudicial statements made by a judge within the judicial context. In

Berger, the judge allegedly delivered an anti-German diatribe in a case involving Germans and German-Americans

as defendants. [FN136] Another example of a judicial remark revealing bias is found in Roberts v. Bailar,

[FN137] a case which involved an employment discrimination suit against the Postal Service. In response to a

motion to dismiss a party who had a supervisory role, [FN138] the district court judge said: ’I know Mr. Graves,

and he is an honorable man and I know that he would never intentionally discriminate against anybody.’ [FN139]

Because the actions of this ’honorable man’ were at issue in the discrimination suit, the court of appeals held that

’it is clear that a reasonable person would question the impartiality of the District Judge.’ [FN140]

The statement at issue in a disqualification motion may not, however, clearly reveal personal bias or prejudice

evidenced through an extrajudicial source, but rather may suggest that a bias toward or prejudice against a party

has developed over the course of the proceeding or a prior proceeding. Disqualifying a judge in these

circumstances requires making an exception to the extrajudicial source rule when a judge’s statement or action

reveal that he or she has not or is not likely to put aside personal feelings in conducting the trial or passing

judgment. The United States Court of Appeals for the Fifth Circuit suggested the possibility of a ’pervasive

prejudice’ exception in Davis v. Board of School Commissioners [FN141] and applied this exception in United

States v. Holland. [FN142] In Holland, a defendant sought disqualification of a district court judge after gaining a

new trial on appeal because the judge stated that the defendant had ’broker faith’ with the court by appealing and

intended to increase the defendant’s sentence. [FN143] The appellate court held that the district judge’s statement

showed pervasive prejudice and thereby satisfied the reasonable person standard for disqualification. [FN144]

In Nicodemus v. Chrysler Corp., [FN145] the Sixth Circuit Court of Appeals disqualified a judge for bias on

the basis of his ’vilification’ of the defendant in an employment discrimination suit. [FN146] The court indicated

that the development of *717 some degree of bias over the course of court proceedings is a normal part of the

judicial process, [FN147] but declared that "if . . . a judge’s bias appears to have become overpowering, we think

it disqualifies him. " [FN148]
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In a situation in which the judge was directly or deliberately provoked by a participant in the case, an emotional

response by a judge generally will not disqualify her. [FN149] Nevertheless, even in circumstances in which the

judge has been deliberately provoked, an extreme reaction to a party or attorney may necessitate disqualification.

[FN150] The appropriate focus under section 455(a) is not whether the judge’s statement springs from an

extrajudicial source but instead whether the judge’s statement or action would lead a reasonable person to question

whether the judge would remain impartial.

b. Opinion on law or policy

A second fundamental principle of disqualification law articulated by the courts is that judges cannot be

disqualified for their knowledge of, or opinions on, the legal issues in a case. [FN151] The policy concerns

underlying this rule are *718 clear: disqualification on grounds of previously developed legal opinion would

wreak havoc within the judicial system. As the United States Court of Appeals for the Third Circuit recently

observed: ’If [j]udges could be disqualified because their background in the practice of law gave them knowledge

of the legal issues which might be presented in cases coming before them, then only the least-informed and worse-

prepared lawyers could be appointed to the bench.’ [FN152]

Although the judicially—created rule against considering disqualifying judges on the basis of their legal

knowledge is a sound one, application of the rule may be problematic when a judge has been personally involved

in instituting a particular policy or when a judge has emphatically expressed support for, or opposition to, a

policy position. The best-known case involving the issue of disqualification of a judge for his involvement in

instituting a policy is Laird v. Tatum, [FN153] a case in which the plaintiffs challenged army surveillance of anti—

war protestors. [FN154] Plaintiffs moved to disqualify Justice Rehnquist, who had cast the deciding vote in a five

to four decision dismissing the case, [FN155] on the grounds that he had been involved in defending the

surveillance program before a Senate committee as assistant attorney general in the Nixon administration.

[FN156] Justice Rehnquist determined that he was not obliged to disqualify himself because he ’did not have even

an advisory role in the conduct of the case of Laird v. Tatum.’ [FN157] He also declined to disqualify himself

through an exercise of discretion, reasoning that opinions on the law and policy were necessary and inevitable,

[FN158] and that having publicly expressed these opinions was not sufficient grounds for disqualification.

[FN159]

*719 In its revision of section 455, Congress included a specific provision, section 455(b)(3), [FN160] to

address issues raised in Tatum. [FN161] Section 544(b)(3) does not, however, clearly require disqualification

where a judge is ruling on the applicability or constitutionality of laws or executive policies that he had a

significant hand in shaping. Section 455(b)(3), on its face, seems to be applicable only in those cases in which a

judge had been involved in, or expressed an opinion about, a particular case. Disqualification in circumstances

like those presented in the Tatum case would fall, instead, under the general provision of section 455(a), which

requires the court to ask whether the judge’s participation in lawmaking raises reasonable doubts concerning his

impartiality. It is reasonable to believe that one who has had a significant part in formulating a policy may have

difficulty maintaining impartiality when that policy is challenged.

The disqualification issue may also arise when a judge has not played a significant role in formulating policy

but rather has expressed an opinion on an issue, either by casting a vote in a legislature, or by publicly expressing

an opinion. Courts have generally refused to disqualify judges in these circumstances. [FNl62] Nevertheless,

evidence of strongly held opinions can raise reasonable doubts about a judge’s impartiality.

In Southern Pacific Communications v. American Telephone & Telegraph Co., [FN163] the United States

Court of Appeals for the District of Columbia considered the issue of disqualification based on emphatic policy

statements in post-trial review of an antitrust case against American Telephone & Telegraph Co. (’AT&T’). The

district court judge, in his memorandum opinion, [FN164] forcibly stated his belief that the public interest was

better 'serVed by an AT&T monopoly rather than by competition in the telecommunications industry. [FN165]

The court of appeals, noting that Views on the law and policy do not ordinarily disqualify a judge, [FN166]
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allowed for the possibility of disqualification if the court prejudged a case. [FN167] The court set forth an

’irrevocably closed mind’ test for determining *720 when a judge’s actions overcome the presumption of

impartiality. [FN168]

The Southern Pacific Communications ’irrevocably closed mind’ test cannot be applied to pretrial

disqualification, however. Pretrial application of the test would conflict with the presumption that a judge will

maintain an open mind toward a case, and follow precedent faithfully. [FN169] In a section 455(a) pretrial

disqualification challenge, this presumption would preclude challenge of a judge’s impartiality prior to trial

because it would not be possible to prove that an upcoming presentation of an issue would not sway the judge.

[FN170] A litigant cannot make a pretrail showing of an ’irrevocably closed’ mind sufficient to overcome the

presumption when such a showing depends on evidence of bias in the proceedings. [FN171]

Although in general a judge may not be disqualified for an opinion on the law, a judge may be disqualified for

holding a fixed opinion regarding sentencing. [FN172] This exception was established in United States v.

Thompson, [FN173] the case in which the defendants had allegedly violated the Selective Service Act. [FN174]

The district court judge, in a previous case, had announced that it was his policy to sentence all Selective Service

Act violators to at least thirty months in jail. [FN175] *721 The appellate court determined that this allegation

provided grounds for disqualification because it ’was not an allegation of judicial bias in favor of a particular legal

principle,’ but rather of personal bias ’directed against the appellant as a member of a class.’ [FN176] The court

also noted, however, that a fixed policy as to sentencing was inconsistent with the trial judge’s authorized

discretion to tailor sentences appropriately. [FN177]

The Thompson court’s consideration of the judge’s Violation of his official duties suggests a framework for a

narrow exception permitting disqualification for opinions on the law or public policy. Courts could adopt the rule

that while policy statements should not generally provide grounds for disqualification, an exception will be made

when a statement or action would lead a reasonable person to conclude that the judge is predisposed to violating

his or her oath or ignoring a mandate. [FN178] Such a rule would not interfere with the present practice of

refusing disqualification when the judge’s statement expresses an enthusiastic commitment to enforce the law,

[FN179] or when a judge previously voted in favor of a law applicable in the case. [FN 180] Simple disagreement

with existing law would also not disqualify. [FN181] Under the proposed exception, however, the presumption of

impartiality could be overcome if a judge’s action provided evidence of intense disagreement with a particular

policy or law. [FN182] The critical issue would be whether the judge could reasonably be expected to put aside

his or her personal feelings, rather than allow them to dominate the decision-making process. [FN183]

c. Bias or prejudice toward an attorney

Some courts have required that judicial bias be directed toward the party as an individual, rather than toward

that party’s attorney, before disqualifying a *722 judge. [FN184] Under section 455(a), however, bias or

antipathy directed at counsel may justify disqualification, but only if this bias or prejudice could affect the

outcome of the case to the detriment of a party. [FN185] As the United States Court of Appeals for the Tenth

Circuit noted in United States v. Ritter, [FN186] ’if a judge is biased in favor of an attorney, his impartiality

might reasonably be questioned in relationship to the party.’ [FN187]

Yet, as the Ninth Circuit has noted, when a judge is charged with prejudice against an attorney, the court must

take into account tensions between judge and attorney inherent in the adversarial system. [FN188] A

disqualification motion based on bias for or prejudice against an attorney thus should be evaluated in context, like

other charges of prejudice arising from a judge’s statements or actions within the judicial process.

d. General background and experience

Reviewing courts also refuse to disqualify judges on the basis of their general background, education, and

experience. [FN189] In Blank v. Sullivan & Cromwell, [FN190] a sex discrimination case against a law firm, the
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defendant sought to disqualify the judge becaUSe she was female and as a lawyer had worked on behalf of

minorities who had suffered from discrimination. [FN191] The Blank court refused to disqualify, reasoning that if

background, race, or sex were in themselves grounds for removal, ’no judge on this court could hear this case, or

many others, by virtue of the fact that all of them were attorneys, of a sex, [and] often with distinguished law firm

or public service backgrounds.’ [FN192]

*723 Rejection of recusal for general background or experience is sensible because evidence of general

associations does not provide a reasonable basis for an inference of bias. [FN193] Courts must, however,

carefully distinguish between general evidence of background or associations and specific evidence that may

provide a basis for disqualification under section 455(a) if an interest or relationship is not specified under section

455(b). [FN194]

2. Grounds for Disqualification Under Section 455(a) Other Than Bias or Prejudice

Disqualification under section 455(a) is not limited to circumstances where bias or prejudice is explicitly

alleged; section 455(a) also applies when an interest or relationship, not among those defined by section 455(b),

raises doubt about a judge’s impartiality. [FN195] It is evident from the record of the Senate committee hearing

on the proposed revision of section 455 that Congress envisioned the use of section 455(a) as a tool for

disqualification on grounds not specified in section 455(b). [FN196]

Recognizing the scope of the general provisions, courts have made use of section 455(a) to disqualify judges for

interests or relationships not covered by section 455(b). [FN197] Several courts have used section 455(a) as their

framework for examining disqualification motions that allege that a judge’s law clerk or former law clerk had a

role or an interest in a case. [FN198] The United States Court of Appeals for the Third Circuit has held that

judges are required under section 455(a) to disqualify themselves from criminal actions if they have a substantial

interest in the victim of the crime. [FN199] The Fifth Circuit, in Potashnick v. Port *724 City Construction Co.,

[FN200] relied on section 455(a) to disqualify a judge who had extensive business dealings with the plaintiff’s

attorney. [FN201] More recently, the Fifth Circuit used section 455(a) in Health Services Acquisition Corp. v.

Liljeberg [FN202] to disqualify a judge who claimed he had no knowledge of information that, if known, would

have disqualified him under section 455(b)(4). [FN203]

In each of these cases, the respective appellate court determined that a relationship or interest in itself raised

questions regarding impartiality. The courts did not evaluate the extent of the relationship or interest to determine

whether the judge in each case was actually biased. Rather, the courts disqualified due to the appearance of bias.

[FN204]

Casting disqualification questions in terms of relationships or interests, instead of in terms of bias, has several

advantages. Stating the disqualification motion in terms of a questionable relationship can bring into clearer focus

the grounds for objecting to the participation of a particular judge. [FN205] In addition, relationships and interest

are easier for courts to ascertain because the evidence is more concrete and accessible. Such decisions are also

easier to review, since the court can consider, as a matter of law, whether a particular interest or relationship

should be added to the list of those that disqualify. [FN206] Furthermore, resting the need for disqualification on

the existence of a relationship is less personal and may be easier for a judge to view objectively than a direct

charge of bias.

Nevertheless, litigants and courts tend to treat any relationship or interest not specifically enumerated in Section

455(b) as presenting a question of disqualification for bias or prejudice, requiring the more difficult showing of .

personal prejudice, rather than considering the relationship under section 455(a). The opinion issued by the Fifth

Circuit in United States v. Harrelson [FN207] provides an *725 example of this tendency. The Harrelson

defendants were convicted of murder and conspiracy to murder a federal judge. [FN208] Pursuant to section

455(a), the defendants had sought to disqualify the trial judge, who had known and worked with the murder

victim for eight or nine years, served as an honorary pallbearer at his funeral, and eulogized him at several
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memorial ceremonies. [FN209] The court analyzed section 455(a) as requiring disqualification on the basis of

conduct that shows personal prejudice, insisting that ’recusal is not warranted absent specific instances of conduct

indicating prejudice against a defendant.’ [FN210] Because such evidence was lacking, the court held that

disqualification was not required. [FN211]

The Harrelson court then considered the question of relationship briefly and superficially. [FN212] The court

reasoned that a trial judge in this position may harbor hostility toward the actual killers but would presume the

innocence of persons pleading not guilty. [FN213] The court did not consider the possible impact of this hostility

if the judge reached a conclusion regarding guilt before the end of the trial or its possible impact upon sentencing.

[FN214] The court concluded that absent a stronger showing of personal prejudice, a reasonable person would not

presume that the ’careful and seasoned trial judge’ was biased. [FN215] By requiring a showing of personal

prejudice, [FN216] the court lost sight of the objective ’appearance of bias’ standard established in section 455(a)

as applied to questions of disqualifying relationship or interest.

Other courts have given questions involving a relationship equally short shrift. For example, in United States v.

Balistrieri, [FN217] disqualification was sought out he grounds that the judge, when he was Wisconsin Attorney

General, identified the defendant as the head of an organized crime family and targeted the defendant’s family

business for investigation in his efforts against organized crime. [FN218] The court denied disqualification on the

grounds that there was no showing of personal animus [FN219] and did not ask whether a reasonable person

would consider the relationship of the judge to the defendant one which called into doubt the impartiality of the

judge. [FN220]

*726 The tendency of courts to focus on personal prejudice suggests that a subjective element remains in

disqualification decisions under section 455(a) despite the congressional emphasis on an objective standard. The

next section will examine the disqualification decision-making process and consider means for achieving greater

objectivity in disqualification under section 455(a).

III. DISQUALIFICATION PROCEDURE

A. Disqualification Decision-Making

Objective disqualification can be promoted by clarifying the process of evaluating evidence for disqualification.

The inherently subjective nature of evidence of personal bias and prejudice may make objective evaluation

difficult. [FN221] Yet even when disqualification is based on bias or prejudice, courts are required by Congress

to apply the objective standard of section 455(a). [FN222]

The decision-making process followed when disqualification is based on an interest or relationship defined

under section 455(b) [FN223] is simple to describe and provides a framework for a more objective approach to

disqualification under section 455(a). In deciding whether to disqualify for interest or relationship, the first

question a court poses is: does the interest or relationship exist? If it does, the court must arrive at an accurate

description of the relationship and ask: does the judge’s interest or relationship fall within those specified under

section 455(b)? If so, disqualification is automatic. [FN224] The statute imposes the presumption that the

particular interest or relationship would reasonably result in bias. [FN225]

If the interest or relationship is not one specified under section 455(b), the next question posed is whether this

interest or relationship reasonably raises questions regarding a judge’s impartiality. [FN226] Once the factual

determination is *727 made regarding the existence of an interest or relationship, the question whether it provides

reasonable grounds for disqualification is one an appellate court can determine as a matter of law. [FN227]

In cases seeking disqualification on the basis of personal bias or prejudice, the judge’s statements and other

expressive actions provide the evidence for disqualification. [FN228] To make an objective assessment of this

evidence, the court must first test its accuracy, and question whether the event or statement occurred as reported.
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Once the court has obtained an accurate description of the expressive act that may reveal bias, that evidence must

be evaluated using the reasonable person standard to determine whether the expressive acts reasonably raise doubts

regarding the judge’s impartiality. [FN229] Under the objectiVe standard, it is inappropriate for the court to

inquire further and attempt to determine the judge’s actual state of mind. The court is limited to assessing outward

manifestations and to making a reasonable inference as to whether the typical judge would be biased under those

circumstances. [FN230]

The task of applying the objective standard to the facts grants the judge a degree of discretion in disqualification

decisions under section 455(a) that is not present in section 455(b) decisions. The scope of that discretion is

limited, however, because Congress established a low threshold when it eliminated the duty to sit. [FN231]

Judges are required to recuse themselves if they perceive any grounds for disqualification. [FN232] The discretion

of district court judges can be limited further by the courts of appeals if they respond to disqualification cases by

establishing clearer guidelines for disqualification. [FN233]

*728 B. Evaluation by the Challenged District Court Judge

Federal law provides that the decision-making process described above be carried out by the judge who is under

challenge. Under section 144, which provides for disqualification upon filing of a sufficient affidavit, [FN234]

the challenged judge is charged with determining whether the affidavit is legally sufficient. [FN235] Although the

judge is required to assume the truth of the allegations and the good faith of the attorney regardless of any

knowledge to the contrary, [FN236] the judge exercises significant power over disqualification. The requirement

of convincing evidence of bias, [FN237] and the restrictions on disqualification evidence such as the extrajudicial

source rule, [FN238] give the challenged judge the responsibility of making an extensive evaluation of the

charges. [FN239]

Under section 455, judges have more latitude in reaching the decision whether to disqualify themselves. Judges

are not required to accept the veracity of the factual averments in a motion, but rather are free to make credibility

determinations, weigh the evidence, and contradict it‘ with facts drawn from their own personal knowledge.

[FN240] ,

Giving the challenged judge this role in the disqualification process has the advantage of allowing the judge

with the best knowledge of the issue to resolve it speedily. But when the judge denies disqualification, questions

regarding that judge’s impartiality are compounded rather than settled. Moreover, the appearance of impartiality

is not advanced when a challenged judge proceeds to try a case and there has been no outside assessment of the

challenge to that judge’s impartiality. [FN241]

*729 C. Other Means for Determining Disqualification

Commentators have proposed several ways of changing or supplementing disqualification procedures to better

ensure an impartial adjudicator. One proposed alternative to the current disqualification procedure is to eliminate

judicial decision-making from the process by instituting the peremptory challenge of judges. [FN242] reliance on

peremptory challenge, however, may lead to judge—shopping [FN243] and inefficiency. [FN244] Furthermore, the

introduction of a peremptory challenge would not actually address the problem of ensuring impartial judges. The

proposals limit litigants to one use of a peremptory challenge. [FN245] Litigants could face a biased judge after

reassignment and the need for a statute disqualifying judges for cause would remain, as would the problems of

achieving disqualification on an objective standard under such a statute.

The other two proposed alternatives, which would bring judges other than the challenged judge into the

disqualification process, deserve more extensive consideration. One proposal is to transfer the decision to another

judge at the district court level. A second alternative is to allow full and immediate appellate review of denials of

disqualification.
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1. Transfer to Another District Judge

Commentators have recommended that independent adjudication of disqualification motions be assured by

requiring that a district court judge presented with a disqualification motion transfer the motion to another judge

for decision. [FN246] Such a transfer would, according to commentators, address the problem presented by

having judges decide their own cases, provide a more disinterested forum, and thus promote the appearance of

impartiality. [FN247] The major objection commentators have leveled against this proposal is that transfer of

*730 the disqualification motion to another judge for a hearing, or for review of affidavits, [FN248] would delay

litigation and impose an administrative burden. [FN249] Those advocating this alternative argue that an

independent review of disqualification is worth the delay and burden on the courts. [FN250]

2. Appellate Review

Another means for insuring independent assessment of disqualification decisions is to afford litigants immediate

and comprehensive review of disqualification denials. [mediate appellate review would clearly further the goals

of judicial disqualification. Without interlocutory review, trials proceed before judges whose impartiality is in

question, thereby imposing upon litigants a possibly unfair trial and undermining the public perception of the

impartiality of judges. [FN251]

Nevertheless, routine interlocutory consideration of disqualification would impose a burden on the courts.

Timely appeal may, however, reduce the burden imposed on the judicial system when a new trial is necessitated

following reversal based on disqualification. [FN252] Moreover, resolution of a disqualification issue at pretrial

is less complex than resolution of the disqualification question as part of a completed case. In post—trial review, a

new trial may be required even though everything but the disqualification issue appears to have been correctly

decided. [FN253] In this position, a court may be reluctant to apply the liberal standards instituted by Congress

which address the disqualification question.

Unfortunately, timely review of disqualification denials is impeded by statutory limitations on interlocutory

review. Disqualification motions are usually raised and decided before the trial. [FN254] A final decision on the

merits of a case is *731 generally required, however, before an issue in a case can be reviewed on appeal.

[FN255]

Review under a writ of mandamus, however, provides a vehicle by which the courts may hear disqualification

denials. [FN256] Mandamus is a writ used to *732 command an official to perform a specific act that arises from

a public duty, [FN257] or to confine a court to lawful exercise of its prescribed jurisdiction. [FN258] Issuance of

the writ is traditionally limited to extraordinary circumstances, [FN259] however, and several conditions

governing mandamus limit its use for review of disqualification denials and the comprehensiveness of review

under the writ.

One limitation on use of the writ of mandamus is that the writ can be used only to ’compel an officer to perform

a purely ministerial duty.’ [FN260] A writ of mandamus may be issued to confine judges to their jurisdictional

powers or to compel them to exercise their judicial authority, but it cannot be used to compel action within

judicial discretion. [FN261] Mandamus may be issued, however, where the discretionary duty is limited and the

official has abused that discretion by transgressing those limits. [FN262]

’Abuse of discretion’ is the standard of review that is generally applied to section 455 motions on appeal.

[FN263] Thus, this requirement of mandamus raises questions, which are also present in post-trial review of

disqualification denials, regarding the amount of discretion judges actually have over disqualification and what

constitutes abuse of this discretion. If the judge’s discretion is limited, review is possible under a writ of

mandamus and more comprehensive at any stage.

Establishment of abuse of discretion as the standard of review for section 455 decisions occurred prior to the
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1974 decision when disqualification was completely discretionary. [FN264] When Congress revised section 455,

it made disqualification mandatory, rather than discretionary, when a reasonable person would question the

judge’s impartiality. [FN265] Yet the House of Representatives’ commentary on the revised bill suggested that

section 455 decisions would continue to be reviewed under the abuse of discretion standard. [FN266] The House

report *733 stated that ’[t]he issue of disqualification is a sensitive question of assessing all the facts and

circumstances in order to determine whether the failure to disqualify was an abuse of sound judicial discretion.’

[FN267]

On the basis of the House report, appellate courts generally have applied the abuse of discretion standard to

section 455 questions with little consideration of what discretion the district court should exercise. [FN268]

Occasionally, appellate courts have displayed discomfort with broad discretion by focusing on the substantive

issue in a case, thoroughly evaluating the evidence, independently assessing reasonableness, and stating their

conclusions without any reference to abuse of discretion. [FN269]

Recently, the Seventh Circuit directly questioned the abuse of discretion standard in United States v. Balistrieri,

[FN270] and rejected it as an inappropriate standard for appellate evaluation of section 455(b)(1) decisions.

[FN271] The court held that review of a disqualification denial should not be deferential because a disqualification

motion ’puts into issue the integrity of the court’s judgment’ and places adjudicators in the role of judges of their

own cause. [FN272]

The Balistrieri court’s position has appeal because it addresses the most troublesome aspect of the

disqualification process, the requirement that a judge under attack make an ’objective’ assessment of his personal,

emotional involvement. In addition, the Balistrieri court’s position rests on the argument frequently used to

support mandamus jurisdiction--the responsibility of the courts of appeals to supervise and maintain the integrity

of the judicial system. [FN273] The court did not, however, address the fact that plenary review of

disqualification is in conflict with the congressional commentary on the standard of review, [FN274] and contrary

to the general practice of the courts. [FN275]

Although the position taken by the Balistrieri court is extreme, consideration of the congressional statement in

context suggests that appellate courts should not be wholly deferential to district court judges who have denied a

disqualification motion. The House Report called on appellate courts to assess ’all the facts and circumstances’ of

a disqualification issue at the same time that it *734 referred to ’sound judicial discretion,’ [FN276] thus

suggesting that the court’s review should be comprehensive. Furthermore, Congress severely constricted judicial

discretion over disqualification in revising section 455. This is evidenced by the fact that there is no discretion if

the circumstances of a case fit within one of the categories in section 455(b), which mandates disqualification

without exception. [FN277] Although judges have some discretion in their evaluation of the evidence under the

objective standard of section 455(a), their evaluation is limited by the low threshold of proof set by Congress and

by guidelines set by the appellate courts. [FN278] Moreover, when reasonable grounds for disqualification exist

disqualification is mandatory. [FN279] The discretion of the district court is thus narrowly circumscribed and

subject to the supervision of the courts of appeals.

Other limitations on issuance of the writ of mandamus restrict its availability. One limitation is that the writ is

generally not available when appeal from final judgment provides an adequate remedy. [FN280] The Fifth Circuit

has denied the writ on the grounds that appeal provided an adequate remedy for failure to disqualify. [FN281] The

majority of courts have held, however, that review of disqualification denials prior to final judgment is critical to

the judicial system, if not to the litigant. [FN282]

A more significant barrier to obtaining disqualification by means of a writ of mandamus is that litigants are

required to show that their right to issuance of the writ is ’clear and indisputable.’ [FN283] It is possible to

interpret this requirement as necessitating no more than a finding of abuse of discretion. [FN284] But the *735

need to show a clear and indisputable right has also been interpreted as imposing a higher standard of review.

[FN285] Following disqualification denials, courts of appeals generally require a non-frivolous claim for
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disqualification [FN286] and require that bias be ’clearly and indisputably’ established. [FN287]

The limited scope of discretion in disqualification decisions and the courts’ general interpretation of mandamus

requirements suggest that limitations on mandamus do not preclude interlocutory review of disqualification

motions in federal courts. Courts have, in fact, advocated liberal interpretation of their powers of review under

the writ in disqualification matters as a measure essential to preserving the integrity of the court. [FN288] Actual

disqualification by means of the writ is subject to the clear and indisputable right requirement, however. Thus the

writ can be used to correct clearly wrongful refusals but it may not be available for routine review. As a result,

mandamus review cannot be relied on to ensure the participation of an adjudicator other than the challenged judge

in the disqualification decision.

CONCLUSION

The goals of fairness and public confidence in the judiciary are not fully met by current disqualification

practices. Mandamus provides a means for courts of appeals to supervise and set standards for clear abuse of

discretion, but it does not provide for the routine involvement of an independent adjudicator in the

disqualification process. [FN289] To make objective disqualification more meaningful, Congress should act either

to amend section 455 to provide for transfer of the disqualification motion to another adjudicator at the district

court level [FN290] or provide for immediate and comprehensive appellate review of disqualification denials

without the restrictions imposed on review under the writ of mandamus. [FN291]

*736 In addition to congressional action to ensure independent adjudication of disqualification issues,

realization of the goals of judicial disqualification require the conunitment of the courts. Congress struck a

balance when it revised section 455 and decided that, despite the burdens disqualification imposed, it would be

mandated where a judge’s impartiality might reasonably be questioned. [FN292] Congress has appropriately left

to the courts the responsibility of interpreting this standard. The courts, however, have not always held fast to the

objectives Congress established. [FN293] Instead, courts have avoided the burden of disqualification by failing to

focus on the congressionally mandated objective standard, and by showing deference at the appellate level to the

decisions of the challenged judges. One circuit has gone so far as to impose the requirement of a high standard of

proof of bias as a prerequisite to post—trial review. [FN294]

To establish the proper balance, courts of appeals should reexamine the restrictions they have placed on

disqualification. As supervisors of the district courts, they should use the available review procedures to set forth

more explicit guidelines for disqualification based on an objective standard and thus hold district court judges to

the appropriate high level of accountability.

FN1. Ward v. City of Monroeville, 409 U.S. 57, 61-62 (1972). See also Marshall v. Jerrico, Inc., 446 U.S. 238, 243

(1980) (’powerful’ constitutional interest in fair adjudicative procedure); Redish & Marshall, Adjudicatory

Independence and the Values of Procedural Due Process, 95 YALE L]. 455, 457 (1986) (independent adjudicator

necessary to satisfy due process requirements).

FN2. See Judicial Disqualification: Hearing on S. 1064 Before Subcomm. on Improvements in Judicial Machinery of

the Senate Comm. on the Judiciary, 93d Cong., lst Sess. 1, 75 (1971 and 1973) [hereinafter Senate Hearing]

(statement of Senator Burdick) (disqualification ensures that judicial decision is not tainted with partiality and thus

’enhances public confidence in the judicial system’).

FN3. The first federal disqualification statute disqualified judges from cases in which the judge was ’concerned in

interest,’ or had been of counsel for either party. Act of May 8, 1792, ch. 36, § 11, l Stat. 278 (1872) (amended and

recodified 1911). 28 U.S.C. § 455(b) (1982) requires judges to disqualify themselves on several specified grounds,

including financial interest, personal or professional relationships with persons involved in the litigation, or prior

involvement in the litigation. See infra note 12 for the text of § 455(b). In addition, federal law disqualifies judges in

circumstances where a reasonable person would question a judge’s impartiality, 28 U.S.C. § 455(3), and specifically
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disqualifies a judge for bias or prejudice. 28 U.S.C. §§ 144 & 455(b)(l); see infra note 35 for the text of § 144, and

infra note 12 for the text of § 455.

FN4. Senate Hearing, supra note 2, at 74 (statement of Senator Burdick); H.R. REP. NO. 1453, 93d Cong., 2d Sess.

1, reprinted in 1974 US. CODE CONG. & ADMIN. NEWS 6351, 6354 [hereinafter House Report].

FNS. 28 U.S.C. § 455(a) (1982). See infra note 12 for the text of § 455(a).

FN6. See infra notes 26-30 and accompanying text for a discussion of the congressional intent behind the revision of §

455.

FN7. See infra notes 83-108 and accompanying text for a discussion of the standards of proof of bias under §§ 455(a),

455(b)(1) and 144.

FN8. See infra notes 109-94 and accompanying text for a discussion of the judicially-created substantive rules for

disqualification.

FN9. See infra notes 23-25, 228—32 and accompanying text for a discussion of disqualification procedures.

FNlO. See infra notes 51—88 and accompanying text for a discussion of the availability and standards of review on

appeal.

FNll. 28 U.S.C. §§ 144, 455 (1982). Appellate courts as well as district courts are subject to § 455, while § 144

applies only to district courts. The only other federal disqualification statute applies to appellate courts and provides

that ’[n]0 judge shall hear or determine an appeal from the decision of a case or issue tried by him.’ 28 U.S.C. § 47

(1982).

FN12. 28 U.S.C. §455 (1982) states:

(a) Any justice, judge, or magistrate of the United States shall disqualify himself in any proceeding in which his

impartiality might reasonably be questioned.

(b) He shall also disqualify himself in the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or personal knowledge of disputed

evidentiary facts concerning the proceeding;

(2) Where in private practice he served as lawyer in the matter in controversy, or a lawyer with whom he

previously practiced law served during such association as a lawyer concerning the matter, or the judge or

such lawyer has been a material witness concerning it;

(3) Where he has served in governmental employment and in such capacity participated as counsel, adviser or

material witness concerning the proceeding or expressed an opinion concerning the merits of the particular

case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child residing in his household,

has a financial interest in the subject matter in controversy or in a party to the proceeding, or any other

interest that could be substantially affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of relationship to either of them, or the spouse of

such a person:
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(i) Is a party to the proceeding, or an officer, director, or trustee of a party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is know by the judge to have an interest that could be substantially affected by the outcome of the

proceeding;

(iv) Is to the judge’s knowledge likely to be a material witness in the proceeding.

(c) A judge should inform himself about his personal and fiduciary financial interests, and make a reasonable effort

to inform himself about the personal financial interest of his spouse and minor children residing in his household.

((1) For the purposes of this section the following words or phrases shall have the meaning indicated:

(1) ’proceeding’ includes pretrial, trial, appellate review, or other stages of litigation;

(2) the degree of relationship is calculated according to the civil law system;

(3) ’fiduciary’ includes such relationships as executor, administrator, trustee, and guardian;

(4) ’financial interest’ means ownership of a legal or equitable interest, however small, or a relationship as

director, adviser, or other active participant in the affairs of a party, except that:

(i) Ownership in a mutual or common investment fund that holds securities is not a ’financial interest’ in

such securities unless the judge participates in the management of the fund;

(ii) An office in an educational, religious, charitable, fraternal, or civil organization is not a ’financial

interest’ in securities held by the organization;

(iii) The proprietary interest of a policyholder in a mutual insurance company, of a depositor in a mutual

savings association, or a similar proprietary interest, is a ’financial interest’ in the organization only if the

outcome of the proceeding could substantially affect the value of the interest;

(iv) Ownership of government securities is a ’financial interest’ in the issuer only if the outcome of the

proceeding could substantially affect the value of the securities.

(e) No justice, judge, or magistrate shall accept from the parties to the proceeding a waiver of any ground for

disqualification enumerated in subsection (b). Where the ground for disqualification arises only under subsection

(a), waiver may be accepted provided it is preceded by a full disclosure on the record of the basis for

disqualification.

FN13.

FN14.

FN15.

FN16.

FN17.

FN18.

Id. § 455(a).

Id. § 455(b).

Id. § 455(b)(4).

Id. § 455(d)(4).

Id. § 455(b)(5).

Id. § 455(b)(2).
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FN19. Id. § 455(b)(3).

FN20. Id. § 455(b)(1).

FN21. Id. § 455(e).

FN22. Id. The waiver provision is an inversion of the waiver provisions of the American Bar Association (’ABA’)

Code of Judicial Conduct. In the final draft of the ABA Code, waiver of disqualification on grounds of interest or

relationship is allowed after full disclosure. CODE OF JUDICIAL CONDUCT Canon 3D (1972). Waiver is not

permitted under the general provision that disqualifies the judge whose impartiality is reasonably questioned. Id. The

ABA’s rule was based on the premise that parties should not be permitted to waive a provision designed to promote

public confidence in the judiciary. Senate Hearing, supra note 2, at 109 (Professor Thode, Reporter of the ABA’s

Special Committee on Standards for Judicial Conduct). The ABA allowed waiver where public confidence in the

judiciary would not be affected, and safeguarded the parties by requiring that the waiver be made in writing, rather

than orally in the presence of the judge. Id. The Senate framers, on the other hand, rejected any waiver of

disqualification based on § 455(b) grounds, but allowed waiver of § 455(a) disqualification on the rationale that a judge

should be permitted to discuss with the attorneys involved in a case whether the objective standard required

disqualification. Id. at 112 (Mr. Westphal, chief counsel to the Senate Committee on the Judiciary).

FN23. 28 U.S.C. § 455(a) (’Any judge . . . shall disqualify himself. . . .’); id. § 455(b) (’He shall also disqualify

himself. . . .’).

FN24. See Roberts v. Bailar, 625 F.2d 125, 128 (6th Cir. 1980) (party need not follow particular procedure under §

455(a); federal judges must observe § 455 guidelines sua sponte).

FN25. Davis v. Board of School Comm’rs, 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied, 425 US. 944 (1976).

FN26. Act of Dec. 5, 1974, Pub. L. No. 93-512, § 1, 88 Stat. 1609 (codified as amended at 28 U.S.C. § 455 (1982)).

FN27. Senate Hearing, supra note 2, at 74 (statement of Senator Burdick); House Report, supra note 4, at 6355. The

revisions were also motivated, in part, by a perceived need for clarification of standards that arose from the

confirmation hearings for Judge Haynsworth, a Nixon nominee to the Supreme Court who was rejected by the Senate.

Senate Hearing, supra note 2, at 10, 25 (statements of Senators Burdick, Bayh, and Hollings).

Congress also acted to coordinate federal law with revisions in the Canon of Judicial Conduct being developed by the

American Bar Association. A tentative draft of the proposed ABA revisions was circulated two months prior to the

first Senate hearings on the revisions to § 455, and the bill was delayed until the ABA completed its process of

revision. Senate Hearing, supra note 2, at 2, 74, 78-79 (statements of Senator Burdick and Judge Traynor). The bill’s

sponsors wanted to minimize discrepancies between federal disqualification law and ABA standards. Id. at 74

(Senator Burdick).

The bill’s sponsors were also motivated by their perception of heightened public standards of impartiality, id. at 10

(statement of Senator Bayh), and noted that the increased number of federal judges gave them the freedom to require

stricter standards. Id. at 26 (statement of Senator Hollings).

FN28. The superseded statute read in full:

Any justice or judge of the United States shall disqualify himself in any case in which he was a substantial interest,

has been of counsel, is a material witness, or is so related to or connected with any party or his attorney as to

render it improper, in his opinion, for him to sit on the trial, appeal, or other proceeding therein.

Act of June 25, 1948, ch. 646, §455, 62 Stat. 908.
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FN29. 28 U.S.C. § 455(a); see supra note 12 for the text of§ 455(a).

FN30. Senate Hearing, supra note 2, at 2, 74 (Senator Burdick); House Report, supra note 4, at 6255. The chairman

of the Senate Judiciary Committee described the ’duty to sit’ rule as a rule that clouded a judge’s judgment on

disqualification. Senate Hearing, supra note 2, at 74 (Senator Burdick). The House, however, added the caution that

elimination of this rule ’should not be used by judges to avoid sitting on difficult or controversial cases.’ House Report,

supra note 4, at 6355; see also New York City Hous. Dev. Corp. v. Hart, 796 F.2d 976, 980 (7th Cir. 1986) (judge

disqualified himself unnecessarily when his holdings did not constitute § 455(b)(4) financial interest). The court stated:

’A judge may decide close calls in favor of recusal. But there must first be a close call.’ Id.

FN31. See supra note 12 for the text of § 455(b)(1); see infra note 35 for the text of § 144.

FN32. Courts have determined that a motion for disqualification under one of the sections--455(a), 455(b)(1), or 144--

requires the consideration of disqualification under the other sections as well. See Roberts v. Bailar, 625 F.2d 125, 128

(6th Cir. 1980) (judge has duty to consider disqualification under § 455 when § 144 affidavit does not require

disqualification); United States v. Sibla, 624 F.2d 864, 868 (9th Cir. 1980) (judge who declines to grant recusal under

§ 455 must still consider sufficiency of affidavit under § 144).

Courts have coordinated the statutes procedurally by charting various paths that reach, if necessary, all three

provisions. One approach is to begin by evaluating the affidavit under § 144 and to proceed to assessment of the

situation under § 455 only if the affidavit is untimely or insufficient. See United States v. Balistrieri, 779 F.2d 1191,

1202 (7th Cir. 1985) (after determining § 144 affidavit legally insufficient, court considered disqualification under §

455(b)(1)), cert. denied, 106 S. Ct. 3284 (1986); Bailar, 625 F.2d at 128 (judge disqualified under § 455(a) although

§ 144 affidavit was technically insufficient); Sibla, 624 F.2d at 868 (finding that § 144 affidavit is legally insufficient

triggers duty to evaluate circumstances under § 455).

Alternatively, judges may begin with § 455(a) and evaluate the § 144 affidavit only if they do not disqualify

themselves under § 455. See Sibla, 624 F.2d at 868 (judge who declines to grant recusal under § 455 must still

consider the sufficiency of the affidavit under § 144). A judge beginning at § 455(a) would need to consider § 144

only if the allegations of bias where false and thus would not lead a reasonable person to question the judge’s

impartiality.

FN33. See infra notes 112-18 and accompanying text for a discussion of courts’ application of the § 144 judicial gloss

to § 455(a).

FN34. Act of March 3, 1911, ch. 231, § 21, 36 Stat. 1090 (amended by Act of June 25, 1948, ch. 646, § 144, 62 Stat.

898) (amendment added the words ’timely and sufficient’ to modify ’affidavit’).

FN35. 28 U.S.C. § 144 (1982) provides:

Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that the

judge before whom the matter is pending has a personal bias or prejudice either against him or in favor of any

adverse party, such judge shall proceed no further therein, but another judge shall be assigned to hear such

proceeding.

The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be filed not

less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be

shown for failure to file it within such time. A party may file only one such affidavit in any case. It shall be

accompanied by a certificate of counsel of record stating that it is made in good faith.

FN36. Id.
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FN37. A § 144 affidavit must ’state the facts and reasons for the belief that bias or prejudice exists,’ 28 U.S.C. § 144,

and must be signed. See Roberts v. Bailar, 625 F.2d 125, 128 (6th Cir. 1980) (court need not consider § 144 motion

where party had not signed affidavit). A court may consider only one affidavit filed pursuant to § 144. See United

States v. Merkt, 794 F.2d 950, 961 (5th Cir. 1986), cert. denied, 107 S. Ct. 1603 (1987); United States v. Balistrieri,

779 F.2d 1191, 1199 (7th Cir. 1985), cert. denied, 106 S. Ct. 3284 (1986).

Section 144’s timeliness provision has been interpreted to require filing of the motion within a reasonable time of

discovery of the bias. See United States v. Gigax, 605 F.2d 507, 511 (10th Cir. 1979) (file § 144 motion promptly

after facts become known); Smith v. Danyo, 585 F.2d 83, 86 (3d Cir. 1978) (timeliness measured not in absolute and

arbitrary way from date of discovery but with consideration of future stages of case).

FN38. See Berger v. United States, 255 US. 22, 36 (1921).

FN39. 255 U.S. 22 (1921).

FN40. Id. at 35-36.

FN41. Until the Supreme Court decided Berger, it was possible to interpret § 144 as providing a peremptory challenge.

The chief sponsor of the bill indicated that it would function as a form of peremptory challenge of judges, 46 Cong.

Rec. 2627 (1911) (statements of Rep. Cullop), and the wording of the original provision would have permitted it to be

so used. Prior to amendment it 1948, the word ’sufficient’ did not appear as a modifier of ’affidavit.’ Act of March 3,

1911, ch. 231, § 21, 36 Stat. 1090. The 1911 version required the judge to transfer the case when ’an affidavit’ was

filed. Id.

FN42. Berger, 255 US. at 36. The Court explained: ’To commit to the judge a decision on the truth of the facts gives

chance for the evil against which the section is directed.’ Id.

FN43. See infra notes 109-94 for a discussion of judicial rules for disqualification on the basis of personal bias or

prejudice.

FN44. 28 U.S.C. § 455(b)(1).

FN45. Compare § 455(b)(2)-(5) with § 455(b)(1).

FN46. See supra note 12 for the text of § 455(b)(1).

FN47. Courts seldom offer a definition of bias or prejudice. The Supreme Court provided a general, but

tautological, definition of bias or prejudice in Berger v. United States, describing it as ’a bent of mind that may

prevent or impede impartiality of judgment.’ 255 US. at 33—34. In case law, positive definitions tend to be fact-

specific. For example, in Mims v. Shapp, 541 F.2d 415 (3d Cir. 1976), a prisoners’ rights suit in which the judge

was accused of bias toward state prisoners, the court defined personal bias ’as an attitude toward petitioner that is

significantly different from and more particularized than the normal, general feelings of society at large against

convicted wrongdoers.’ Id. at 417.

FN48. S. 1553, 92d Cong, lst Sess. (1971), reproduced in Senate Hearing, supra note 2, at 3.

FN49. 28 U.S.C. § 455(b)(1).

FN50. Senate Hearing, supra note 2, at 85. As the chairman of the ABA committee explained, ’There are many things

on which it may be good for judges to have fixed opinions, like fixed opinions on freedom under the first amendment,

fixed opinions that racial discrimination is invidious, and so on.’ Id.
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FN51. See supra note 35 for the text of § 144. The ABA commentator indicated that despite the change in language,

’[i]t was intended that a judge disqualify himself if he had made up his mind on the merits before he heard the case.’

Senate Hearing, supra note 2, at 93 (Professor Thode).

FN52. See infra notes 12-18 and accompanying text for a discussion of the judicial gloss on disqualification for bias or

prejudice.

FN53. 28 U.S.C. §455(a) (1982).

FN54. See Redish & Marshall, supra note 1, at 472-75 (analysis and critique of balancing test applied to procedural

due process rights).

FN55. See Bloom, Judicial Bias and Financial Interest as Grounds for Disqualification of Federal Judges, 35 CASE W.

RES. L. REV. 662, 664-65 (1985) (excessive disqualification would damage efficient administration of justice).

FN56. See In re Cement Antitrust Litig., 688 F.2d 1297, 1313 (9th Cir.) (judge disqualified in complex class action

suit because his wife had minimal stock holdings in plaintiff companies), affd mem. sub nom., Arizona v. United

States Dist. Ct., 459 US. 1191 (1982). This case has attracted critical comment as an example of the high burden

imposed by the expansive definition of financial interest in § 455(b)(4) and the impossibility of waiver under § 455(e)

for § 455(b) cases. See Bloom, supra note 55, at 702-05 (disqualification for de minimis financial interest without

possibility of waiver disrupts litigation and wastes judicial resources); Note, Bias and Interest: Should They Lead to

Dissimilar Results in Judicial Qualification Practice?, 27 ARIZ. L. REV. 171, 189-92 (1985) (per se disqualification for

minimal financial interests harmful to public perception of judiciary).

FNS7. Statements from both the Senate and the House of Representatives suggested that Congress found that the large

numbers of federal judges permitted liberal standards for disqualification and sharp restrictions on waiver of

disqualification. Senate Hearing, supra note 2, at 74; House Report, supra note 4, at 6357. See supra note 30 and

accompanying text for a discussion of congressional elimination of the duty to sit.

FN58. Concern for judge-shopping is evident in the House Report which stated: ’Nothing in this proposed legislation

should be read to warrant the transformation of a litigant’s fear that a judge may decide a question against him into a

’reasonable fear’ that the judge will not be impartial. Litigants ought not have to face a judge where there is a

reasonable question of impartiality, but they are not entitled to judges of their own choice.’ House Report, supra note

4, at 6355. See also In re International Business Machs. Corp., 618 F.2d 923, 929 (2d Cir. 1980) (adverse ruling

cannot disqualify judge).

FN59. See supra notes 109-94 and accompanying text for a discussion of the judicial development of substantive

grounds for disqualification under § 455(a).

FN60. See Note, Disqualification of Judges and Justices in the Federal Courts, 86 HARV. L. REV. 736, 746-47

(1973) (concern for appearances necessary because judicial authority rests ultimately on public acceptance of judicial

decisionmaking).

FN61. See Hall v. Small Business Admin., 695 F.2d 175, 178-79 (5th Cir. 1983) (to satisfy appearance of impartiality

test of § 455(a), disqualification must be based on reasonable conclusion from objectively ascertainable facts, not on

subjective assessment of judge’s state of mind).

FN62. The language of 28 U.S.C. § 455 (1982), which gives judges the responsibility to disqualify themselves in

several specified circumstances, provides for disqualification where no one but the judge knows the reason.

Disqualification of this sort is generally not documented by written opinion. An instance of this use of § 455 may be

‘ seen in United States v. Merkt, 794 F.2d 950, 960 (5th Cir. 1986) (judge’s unexplained voluntary recusal in prior case

involving defendant is not sufficient grounds for disqualification in subsequent case involving defendant), cert. denied,
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107 S. Ct. 1603 (1987).

FN63. See supra notes 21-22 and accompanying text for a discussion of waiver requirements in § 455(e), prohibiting

waiver where disqualification is based on § 455(b).

FN64. 28 U.S.C. §§ 144, 455(b)(1) (1982). See supra note 12 for the text of § 455(b)(1); see supra note 35 for the text

of§ 144.

FN65. 28 U.S.C. § 144.

FN66. Id. § 455(b)(1) (emphasis added).

FN67. For the standard applied to § 144, see Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th Cir.

1982) (§ 144 affidavit sufficient if it alleges facts which, if true, would convince reasonable person that bias exists),

cert. denied, 464 U.S. 814 (1983); see also United States v. Balistrieri, 779 F.2d 1191, 1199 (7th Cir. 1985), cert.

denied, 106 S. Ct. 3284 (1986); United States v. Thompson, 483 F.2d 527, 528 (3d Cir. 1973).

Courts tend to treat § 455 as a unit when setting forth the standard, rather than treating § 455(b)(1) separately from §

455(a). See Story, 716 F.2d at 1091 (reasonable person standard applied to § 455 as a whole); Chitimacha, 690 F.2d

at 1167 (charges of partiality based on §§ 455(a) and (b) resolved by application of reasonable person standard).

FN68. See Chitimacha, 690 F.2d at 1165 (§ 144 affidavit must convince a reasonable person); Balistrieri, 779 F.2d at

1202 (requirement that facts convince a reasonable person of bias applied to both § 455(b)(1) and § 144).

FN69. Courts generally apply a three-part test for legal sufficiency. requiring that the facts set forth in the affidavit (1)

be material and stated with particularity (2) be such that, if true, they would convince a reasonable person that bias

exists; and (3) show personal rather than judicial bias. United States v. Merkt, 794 F.2d 950, 960 n.9 (5th Cir. 1986),

cert. denied, 107 S. Ct. 1603 (1987); see also Phillips v. Joint Legislative Comm’n., 637 F.2d 1014, 1019 (5th Cir.

1981), cert. denied, 456 U.S. 960 (1982); Thompson, 483 F.2d at 528.

FN70. Thompson, 483 F.2d at 528 (emphasis added); accord Balistrieri, 779 F.2d at 1199; United States v. Serrano,

607 F.2d 1145, 1150 (5th Cir. 1979), cert. denied, 446 U.S. 910 (1980). The standard has become more rigorous over

they years. In Berger v. United States, the Supreme Court demanded only that the affidavit ’give fair support to the

charge of a bent of mind that may prevent or impede impartiality of judgment.’ 255 U.S. at 33—34.

FN71. See infra note 83 and accompanying text for discussion of the § 455(a) standard.

FN72. Berger, 255 U.S. at 36.

FN73. Balistrieri, 779 F.2d at 1199 (judge must assume facts are true, even if judge knows them to be false); Mims v.

Shapp, 541 F.2d 415, 417 (3d Cir. 1976) (judge must accept truth of allegations and good faith of pleader even if

judge has knowledge to the contrary).

FN74. See, e.g., In re Yagman, 796 F.2d 1165, 1181-82 (9th Cir. 1986) (§ 455 treated as unit in setting forth

reasonable doubt standard for disqualification); United States v. Story, 716 F.2d 1088, 1091 (6th Cir. 1983) (single

reasonable doubt standard established for § 455).

Focus on § 455 is not surprising. Judges can save face by disqualifying themselves under § 455(a), on grounds that a

reasonable person could question their impartiality, rather than admitting they are actually biased by disqualifying

themselves under § 455(b)(1). See Balistrieri, 779 F.2d at 1203 (judges may be especially reluctant to recuse

themselves when doing so requires admission that actual bias or prejudice has been proved). Likewise, it is logical

for one to surmise that courts of appeals support that focus, because they may then avoid directly impugning the
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integrity of district court judges by using §"4“55@) instead of § 455(b)(1).

FN75. See, e.g., United States v. Sibla, 624 F.2d 864, 867 (9th Cir. 1980) (§ 455(b)(1) simply provides specific

example of situation in which a judge’s ’impartiality might reasonably be questioned’ pursuant to § 455(a)); United

States v. Conforte, 624 F.2d 869, 881 (9th Cir.) (same test for subsections (a) and (b) which disqualifies on a

reasonable person standard for either the appearance or the fact of bias) cert. denied, 449 U.S. 1012 (1980).

Bloom, supra note 55, at 675, suggests that the Ninth Circuit Court of Appeals applies the bias in fact requirement of

§ 455(b)(1) to both § 455(a) and § 455(b)(1). But the court made clear in Conforte that both sections would be a

evaluated under the standard requiring disqualification for the appearance of bias set forth in § 455(a). 624 F.2d at

881.

The Fifth Circuit Court of Appeals, soon after § 455 was revised, issued an ambiguous holding that could be

interpreted as imposing a bias in fact requirement on both § 455(a) and § 455(b)(1). Parrish v. Board of Comm’rs,

524 F.2d 98, 103-04 (5th Cir. 1975) (en banc), cert. denied, 425 U.S. 944 (1976). See Comment, Disqualification of

Federal Judges for Bias.or Prejudice, 46 U. CHI. L. REV. 236, 248 n.66 (1978) (Parrish holding ambiguous but

compatible with appearance of bias rule). But cf. Bloom, supra note 55, at 675 (Parrish and subsequent cases require

bias in fact). More recent Fifth Circuit decisions clearly apply the § 455(a) requirements to both § 455(a) and §

455(b)(1). See United States v. Merkt, 794 F.2d 950, 960 n.8 (5th Cir. 1986) (test of whether reasonable person

would ’harbor doubts’ applied to both sections), cert. denied, 107 S. Ct. 1603 (1987).

FN76. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

FN77. Id. at 1202. The Balistrieri court apparently based its holding on a literal reading of the statute. The court stated

that actual bias was required after simply reciting the statutory language and offered no other support for this position.

Id.

FN78. Id. at 1202. The court reasoned that ’[t]he disqualification of a judge for actual bias or prejudice is a serious

matter, and it should be required only when the bias or prejudice is proved by compelling evidence.’ Id. The court

found no actual bias on the part of the judge who had previously worked as a prosecutor and allegedly targeted the

defendant as the head of an organized crime family. Id. at 1196-97.

FN79. See supra note 12 for the text of § 455(a).

FN80. Hall v. Small Business Admin, 695 F.2d 175, 178-79 (5th Cir. 1983) (test under § 455(a) is appearance of

partiality, not actual prejudice); see also Balistrieri, 779 F.2d at 1204; United States v. Nobel, 696 F.2d 231, 235-36

(3d Cir. 1982), cert. denied, 462 U.S. 1118 (1983).

FN81. 28 U.S.C. § 455(a).

FN82. Senate Hearing, supra note 2, at 2, 74 (Senator Burdick); House Report, supra note 4, at 6354. See Roberts v.

Bailar, 625 F.2d 125, 129 (6th Cir. 1980) (disqualification required even where question is close).

FN83. See, e.g., United States v. Nobel, 696 F.2d at 235-36 (3d Cir. 1982) (§ 455(a) disqualifies on appearance of

bias standard), cert. denied, 462 U.S. 1118 (1983); Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d 1157, 1165 (5th

Cir. 1982) (standard is whether reasonable person would harbor doubts about judge’s impartiality; appearance of

impartiality is required), cert. denied, 464 U.S. 814 (1983).

FN84. See Idaho v. Freeman, 507 F. Supp. 706, 723—725 (D. Idaho 1981) (Fifth and Ninth Circuits interpret § 455(a)

as requiring bias in fact) (citing United States v. Olander, 584 F.2d 876, 882 (9th Cir. 1978) (§ 455(a) should be

interpreted as setting up same test for disqualification as § 455(b)(1) and § 144) and Parrish v. Board of Comm’rs, 524

F.2d 98, 101-02 (5th Cir. 1975) (en banc) (gloss on § 144 applies fully to § 455), cert. denied, 425 U.S. 944 (1976));

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 321



 

 

60 TMPLQ 697 Page 24

(Cite as: 60 Temp. L.Q. 697, *736)

see also Bloom, supra note 55, at 675 (Fifth Circuit and Ninth Circuit cases require bias in fact).

FN85. The Fifth Circuit, which may have required bias in fact at one time, has more recently stated clearly that the

standard under § 455(a) is the appearance of bias. Hall v. Small Business Admin., 695 F.2d 175, 178-79 (5th Cir.

1983) (test under § 455(a) is appearance of partiality rather than actual bias). See also Comment, supra note 74, at 248

n.66 (majority opinion in Parrish ambiguous; can be read as acknowledging appearance of bias standard for § 455(a)).

The Ninth Circuit backed away from the bias in fact requirement in United States v. Conforte, 624 F.2d 869 (9th Cir.

1980). The Conforte court interpreted its Olander holding to mean that the same substantive rules regarding bias or

prejudice would apply whether the court was determining the appearance or the fact of bias. Conforte, 624 F.2d at

880 (citing Olander, 584 F.2d at 882).

FN86. United States v. Balistrieri, 779 F.2d 1191, 1204 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986). Accord

New York City Hous. Dev. Corp. v. Hart, 796 F.2d 976, 979 (7th Cir. 1986); Union Carbide Corp. v. U.S. Cutting

Serv., Inc., 782 F.2d 710, 713 (7th Cir. 1986).

FN87. See supra notes 76-78 and accompanying text for a discussion of the Balistrieri court’s analysis of § 455(b)(1).

FN88. 779 F.2d at 1204.

FN89. Id.

FN90. Id. at 1204-05.

FN91. See supra notes 73-74 and accompanying text for a discussion of the courts’ tendency to focus on § 455(a).

FN92. See, e.g., Southern Pacific Communications Co. v. American Tel. & Tel. Co., 740 F.2d 980, 983 (DC. Cir.

1984) (disqualification issue arose as a result of opinions expressed in judge’s memorandum opinion), cert. denied, 470

U.S. 1005 (1985). -

FN93. House Report, supra note 4, at 6355.

FN94. Id.

FN95. Senate Hearing, supra note 2, at 112 (statements of Prof. Thode and Mr. Westphal).

FN96. Id. at 87—88. Judge Traynor, chairman of the ABA Special Committee of Standards of Judicial Conduct,

objected to what is now § 455(b)(3), and argued that the last part of that provisions, not found in the ABA Code, was

unnecessary. Id.

FN97. See supra note 12 for text of §§ 455(b)(4) and 455(d)(4). But see Note, supra note 56, at 189-92 (per se

disqualification for minimal financial interests harmful to public perception of judiciary).

FN98. See infra notes 99-107 and accompanying text for a discussion of Supreme Court cases setting forth the due

process standards.

FN99. See, e.g., Ward v. Village of Monroeville, 409 U.S. 57, 60—61 (1972) (due process right violated where judge

is mayor of town receiving benefit of fines); In re Murchison, 349 U.S. 133, 136-37 (1955) (due process right violated

where trial judge also acted as prosecuting judge); Tumey v. Ohio, 273 U.S. 510, 523 (1927) (due process right

violated where judge’s salary paid in part by fines judge imposed).

FN100. See, e.g., Aetna Life Ins. Co. v. Lavoie, 106 S. Ct. 1580, 1585 (1986) (only in extreme cases would
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disqualification on basis of personal bias or prejudice be constitutionally required); Tumey, 273 U.S. at 523 (not all

questions of judicial disqualification are constitutional questions). These cases involved disqualification of state court

judges.

Other due process decisions dealing with adjudicative impartiality have involved administrative decisionmakers. See

Marshall v. Jerrico, Inc., 446 U.S. 238, 242-43 (1980) (decision by regional administrator in Department of Labor

not required to meet impartiality standards applied to judges); FTC V. Cement Inst, 333 U.S. 683, 701-02 (1948)

(FTC’s expressed opinions on points of law neither evidence of bias nor violative of due process).

In the few federal judicial disqualification cases heard by the Supreme Court, the Court has not reached the question

of due process but rather has confined itself to interpreting the federal statute at issue. See United States v. Grinnell

Corp., 384 US. 563, 580-83 (1966) (applying § 144 where judge’s personal bias alleged); Berger v. United States,

255 U.S. 22, 34-35, (1921) (applying Act of March 3, 1911, ch. 231, § 21, 36 Stat. 1090, precusor to § 144). The

Court’s focus on statutory interpretation is consistent with its practice of resolving cases on statutory grounds if

possible before reaching constitutional questions. See Wood v. Strickland, 420 U.S. 308, 314 (1975) (Court practice

is to deal with dispositive statutory issue before considering constitutional construction issues).

FN101. 106 S. Ct. 1580 (1986).

FN102. Id. at 1582—83.

FN103. Id. at 1586-87.

FN104. Id. at 1585, 1588.

FN105. Id. at 1585. The Court determined that the appellant’s allegation of bias based on the chief judge’s expressions

of general frustration with insurance companies did not rise to the level of a constitutional question. Id. The Court did

not, however, indicate what circumstances or what evidence of bias would rise to the level of a due process violation.

For a critique of the judicial reluctance to find violations of due process where bias or prejudice is alleged, see

Redish & Marshall, supra note 1, at 500-02 (distinction in constitutional treatment between personal bias and interest

unjustified).

FN106. Lavoie, 106 S. Ct. at 1587-88. The Court ruled that the alleged interest of the other judges on the panel, who

were members of the plaintiff class in a suit against another insurance company, was ’highly speculative and

contingent,’ and thus did not meet the due process test that an interest be direct, personal, substantial, and pecuniary.

Id. at 1588.

FN107. Id. at 1587 (quoting Ward v. Village of Monroeville, 409 U.S. 57, 60-61 (1972) and In re Murchison, 349

U.S. 133, 136 (1955) respectively).

FN108. See supra notes 86-90 and accompanying text for a discussion of the Seventh Circuit position concerning

appellate review of disqualification decisions.

FN109. See infra notes 124-50 and accompanying text for a discussion of the extrajudicial source requirement. See

supra notes 51—83 and accompanying text for discussion of disqualification for opinions on the law.

FN110. See infra notes 184-88 and accompanying text for a discussion of disqualification for bias toward an attorney.

FN111. See supra notes 89-94 and accompanying text for discussion of courts’ refusal to disqualify on the basis of

general background and experience.
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FN112. 28 U.S.C. § 144 (1982).

FN113. Id. § 455 (1982).

FN114. 517 F.2d 1044 (5th Cir. 1975), cert. denied, 425 US. 944 (1976).

FN115. Id. at 1052.

FN116. Id.

FN117. See, e.g., United States v. Story, 716 F.2d 1088, 1091 (6th Cir. 1983) (well settled that §§ 144 and 455 ’must

be construed in pari materia’) (quoting City of Cleveland v. Kruppansky, 619 F.2d 576, 578 (6th Cir.), cert. denied

449 US. 834 (1980)); United States v. Sibla, 624 F.2d 864, 869 (9th Cir. 1980) (§§ 455(a) & (b)(l), like § 144,

require recusal only if bias or prejudice is directed against party and stems from extrajudicial source); In re

International Business Machs. Corp., 618 F.2d 923, 928-29 (2d Cir. 1980) (§§ 455(a) and 455(b)(1) require that bias

be personal and from extrajudicial source).

FN118. See United States v. Haldeman, 559 F.2d 31, 132 n.297 (DC. Cir. 1976) (judicial understanding of § 144

applies to revised § 455, which requires disqualification when impartiality may reasonably be questioned), cert.

denied, 431 US. 933 (1977).

A few courts have disagreed, stating that the judicial interpretation of § 144 does not carry over to § 455(a). United

States v. Coven, 662 F.2d 162, 168 (2d Cir. 1981), cert. denied, 456 US. 916 (1982). See also United States v.

Cepeda Penes, 577 F.2d 754, 758 (lst Cir. 1978) (§ 455(a) permits disqualification on evidence from judicial source).

The minority View does not, however, produce results significantly different from the results reached by courts which

apply the § 144 judicial gloss to § 455(a). The courts that limit the applicability of the § 144 judicially—created rules

take them as being without exception or nuance. In contrast, courts that apply the §§ 144 requirements to § 455(a)

include exceptions within the standards they apply to each of the sections. Compare Coven, 662 F.2d at 168-69

(information from a judicial source relevant but not sufficiently prejudicial to disqualify without any other basis in

record for questioning judge’s impartiality) with Nicodemus v. Chrysler Corp., 596 F.2d 152, 156-57 (6th Cir. 1979)

(emotional response by judge within judicial context sufficiently prejudicial to warrant disqualification).

FN119. See infra notes 127-34 and accompanying text for a discussion of the advantages of the extrajudicial source

requirement.

FN120. See, e.g., United States v. Lee, 648 F.2d 667, 669 (9th Cir. 1981) (nature of judicial system is such that

judges must rise above impermissible influences); United States v. Sinclair, 424 F. Supp. 715, 718 (D. Del. 1976)

(affidavit must be strictly construed because judge presumed impartial), aff’d, 566 F.2d 1171 (3d Cir. 1977); see also

infra notes 169-71 and accompanying text for a discussion of the presumption of impartiality in the context of

disqualification for judges’ opinions on the law.

FN121. See infra notes 135—40 and accompanying text for a discussion of the requirement for clear evidence of

personal prejudice.

FN122. See infra notes 178-83 for a discussion of a proposal to permit disqualification based on strongly-felt

disagreement with the law.

FN123. See infra notes 141-44 and accompanying text for a discussion of the pervasive prejudice exception to the

extrajudicial source requirement.

FN124. See, e.g., United States v. Haldeman, 559 F.2d 31, 133 (DC Cir. 1976) (§ 144 does not disqualify judges-

on basis of prior judicial rulings or in-court comments prompted by legal proceedings), cert. denied, 431 US 933
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(1977).

FN125. 384 U.S. 563 (1966).

FN126. Id. at 583.

FN127. Id. at 580-83 (judge’s comments critical of attorney’s handling of case are not grounds for disqualification).

See also Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir. 1980) (’intemperate’ statements in settlement conference

based on perception of case are not grounds for disqualification), cert. denied, 450 U.S. 999 (1981).

FN128. See Ex parte American Steel Barrel Co., 230 U.S. 35, 44 (1913) (adverse rulings not grounds for

disqualification).

FN129. In re International Business Machs. Corp., 618 F.2d 923, 927-30 (2d Cir. 1980) (statistical evidence of pattern

of adverse ruling not grounds for disqualification under §§ 144 or 455).

FN130. See Phillips v. Joint Legislative Comm., 637 F.2d 1014, 1020 (5th Cir. 1981) (outmoded and improper racial

remarks incorporated in prior rulings do not disqualify judge in subsequent civil rights case), cert. denied, 456 U.S.

960 (1982); United States v. Jackson, 627 F.2d 1198, 1207 n.20 (DC. Cir. 1980) (prior judicial exposure to same type

of case inadequate basis for showing personal bias).

FN131. For application of the extrajudicial source requirement to bail hearings, see, e.g., United States v. Archbold-

Newball, 554 F.2d 665, 681-82 (5th Cir.) (judge’s bail denial based on stated belief of police testimony that defendants

were in conspiracy not grounds for recusal), cert. denied, 434 U.S. 1000 (1977).

For application of the extrajudicial source requirement to other pretrial proceedings, see, e.g., United States v.

Porter, 701 F.2d 1158, 1166 (6th Cir.) (judge’s comment during preliminary hearing that defendants were ’apparently

caught red-handed’ not grounds for disqualification absent pervasive bias), cert. denied, 464 U.S. 1007 (1983);

United States v. Cepeda Penes, 577 F.2d 754, 756-58 (lst Cir. 1978) (judge who heard aborted attempt to plead nolo

contendere not disqualified from presiding over trial).

For application of the extrajudicial source requirement to trials, see, e.g., Demjanjuk v. Petrovsky, 776 F.2d 571,

577 (6th Cir. 1985) (judge who presided over denaturalization hearing need not disqualify himself from extradition

hearing or from considering habeas corpus relief), cert. denied, 106 S. Ct. 1198 (1986); In re Corrugated Container

Antitrust Litig., 614 F.2d 958, 963-66 (5th Cir.) (judge who presided over criminal trial not disqualified from hearing

subsequent civil trial), cert. denied, 449 U.S. 888 (1980); United States v. Partin, 552 F.2d 621, 637 n.20 (5th Cir.)

(judge not disqualified from presiding over retrial), cert. denied, 434 U.S. 903 (1977).

FN132. See, e.g., United States v. Studley, 783 F.2d 934, 939-40 (9th Cir. 1986) (fact that defendant publically

denounced and filed lawsuit against judge not grounds for disqualification); United States v. Phillips, 664 F.2d 971,

1000—04 (5th Cir. 1981) (no extrajudicial source of bias to disqualify judge who learned of and discussed defendant’s

plans to disrupt trial and his threats against judge’s life), cert. denied, 457 U.S. 1136 (1982).

FN133. See In re International Business Machs. Corp., 618 F.2d 923 (2d Cir. 1980), in which the court stated: ’A

trial judge must be free to make rulings on the merits without the apprehension that if he makes a disproportionate

number in favor of one litigant, he may have created the impression of bias.’ Id. at 929. See also Johnson v.

Trueblood, 629 F.2d 287, 291 (3d Cir. 1980) (extrajudicial source rule extended to statements in settlement

conference to avoid unduly hampering judge’s ability to effectuate settlement), cert. denied, 450 U.S. 999 (1981).

The use of this rationale in Phillips v. Joint Legislative Comm., 637 F.2d 1014 (5th Cir. 1981), cert. denied, 456

U.S. 960 (1982), in response to allegations of racism, raises the question whether the protection afforded by the

extrajudicial source requirement extends too far. The court stated:
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We would be reluctant, in any but an extreme case, to base a disqualification order on . . . allegations [of a pattern

of racism in prior opinions]. It is a district judge’s duty to conduct trials, weigh evidence, consider the law,

exercise his discretion, and reach decisions in the cases on which he sits. If he understands that a seemingly harsh

comment toward a party or an attorney, or a perceived tendency to give severe sentences to some class of

offenders, or an aggregate imbalance in victories for plaintiffs or defendants in a particular class of cases may

subject him to a train of successful recusal motions in future cases, he may consciously or subconsciously shape his

judicial actions in ways urelated to the merits of the cases before him.

Id. at 1020.

FN134. See, e.g., Wilks v. Israel, 627 F.2d 32, 37 (7th Cir. 1980) (allowing defendant’s assault of judge to support

disqualification would encourage unruly courtroom behavior and result in disruption of judicial administration), cert.

denied, 449 U.S. 1086 (1981).

FN135. 255 U.S. 22 (1921).

FN136. Id. at 28-29. See also Connelly v. United States Dist. Ct., 191 F.2d 692, 694-95 (9th Cir. 1951) (judge

disqualified who publicly stated that Communists hid behind Bill of Rights and who said to counsel, ’I’m sorry to see

you get mixed up with these Commies.’).

FN137. 625 F.2d 125 (6th Cir. 1980).

FN138. The party was the local postmaster for whom the Postmaster General was substituted. Id. at 127.

FN139. Id. at 127.

FN140. Id. at 129.

FN141. 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied, 425 U.S. 944 (1976).

FN142. 655 F.2d 44 (5th Cir. 1981).

FN143. Id. at 45 & n.2.

FN144. Id. at 47.

FN145. 596 F.2d 152 (6th Cir. 1979).

FN146. Id. at 157. The district judge stated:

This thing is the most transparent and the most blatant attempt to intimidate witnesses and parties that I have seen

in a long time. I don’t believe anything that anybody from Chrysler tells me because there is nothing in the record

that is before me and in my experience in dealing with this case that gives me reason to believe that they are

worthy of credence by anybody. They are a bunch of villains and they are interested only in feathering their own

nestsat the expense of everybody they can, including their own employees, and I don’t intend to put up with it.

Id. At a later point in the trial, the judge indicated that the award he granted was shaped by his negative assessment

of the defendant. Id. at 156-57.

In Shank v. American Motors Corp., 575 F. Supp. 125 (ED. Pa. 1983), a district court judge reacted in similar

fashion to the defendant automobile manufacturers. The judge refused to disqualify himself, alleging that his statement

arose out of judicial experience and did not indicate extrajudicial bias. Id. at 129. He said, ’Automobile manufacturers
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are among the most devious groups of defendants that I have seen in twenty-one years on the Bench.’ Id. The

defendants did not appeal this denial of disqualification.

FN147. Id. at 156. The court stated: "Often some degree of bias develops inevitably during a trial. Judges cannot

be forbidden to feel sympathy or aversion for one party or the other. Mild expressions of feeling are as hard to

avoid as the feeling itself. " Nicodemus, 596 F.2d at 156 (quoting Whitaker v. McLean, 118 F.2d 596, 596 (D.C.

Cir. 1941)).

FN148. Nicodemus, 596 F.2d at 156 (quoting Whitaker v. McLean, 118 F.2d at 596).

FN149. See, e.g., Mayberry v. Pennsylvania, 400 U.S. 455, 463 (1971) (’A judge cannot be driven out of a case’);

Wilks v. Israel, 627 F.2d 32, 37 (7th Cir. 1980) (judge not disqualified for response toward defendant who had

assaulted him), cert. denied, 449 U.S. 1086 (1981).

FN150. See Mayberry, 400 U.S. at 465-66 (judge became ’personally embroiled’ with defendant, and therefore

defendant given public trial before another judge). Compare In re Jafree, 741 F.2d 133, 136-37 (7th Cir. 1984) (in

non—summary contempt proceeding for defamatory actions toward district court judges in which court did not follow

proper procedure, judges disqualified for being personally embroiled in the controversy) with United States v. Greer,

714 F.2d 358, 360 (4th Cir. 1983) (judge who objected to attorney’s accusation that he sentenced on racial basis and

then called a recess, permitting time for emotions to cool, not disqualified for bias) and Wilks, 627 F.2d at 36—37

(although judge responded to assault, reaction did not disqualify him because he claimed down and conducted fair

trial).

FN151. This rule is mitigated somewhat by 28 U.S.C. § 455(b)(3), which provides that judges who had been

government employees are disqualified from a case if they previously served as counsel, adviser, or material witness

concerning the proceedings, or if they expressed an opinion on the merits of the case. Id.

FN152. Cipollone v. Liggett Group, Inc., 802 F.2d 658, 659-60 (3d Cir. 1986) (judge’s prior knowledge of issues in

products liability suit against tobacco companies not grounds for disqualification), cert. denied, 107 S. Ct. 907 (1987).

FN153. 408 U.S. l (1972) (suit against army surveillance dismissed); 409 U.S. 824 (1972) (memorandum of

Rehnquist, J., rejecting motion for disqualification).

FN154. 408 U.S. at 2.

FN155. 409 US. at 824-25.

FN156. Id.

FN157. Id. at 829. The revised version of § 455 has not yet been enacted. For the text of the disqualification statute in

effect at the time, see supra note 28.

During the hearing process prior to Justice Rehnquist’s confirmation as Chief Justice, information regarding his role

in formulating the surveillance program became public and prompted criticism of his failure to disqualify himself in

Tatum. Members of Congress and the legal community maintained that his involvement in policy-making required

disqualifications. See Rehnquist’s Critics Press Charges That He Was Unethical on Court, NY. Times, Sept. 11,

1986, p. B12, col. 1 (statements of Hazard, an expert on judicial ethics and a Republican, to the-effect that Rehnquist

should have disqualified himself in Tatum); Rehnquist Acted Improperly by Ruling On Surveillance Case, Ethics

Expert Says, Wall St. J ., Sept. 11, 1986, at 64, col. 1 (Yale Law School Professor Geoffrey Hazard statements that

Rehnquist should not have participated in Tatum because of direct involvement in events that culminated in suit); New

Questions Raised About Rehnquist’s Role in Army Surveillance of 'Protestors, Wall St. J ., Sept. 10, 1986, at 64, col.

1 (Senate Democrats state that information regarding Rehnquist’s involvement in formulating surveillance policy
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raises questions regarding his ethical judgment and sensitivity to the appearance of impropriety).

FN158. 409 U.S. at 835.

FN159. Id. at 836. Justice Rehnquist also argued that federal judges have a ’duty to sit’ if not disqualified. Id. at 837.

Congress specifically rejected this rule when it passed the revised disqualification statute later that same year. See

supra note 30 and accompanying text for a discussion of the duty to sit.

FN160. See supra note 12 for text of § 455(b)(3).

FN161. See Senate Hearings, supra note 2, at 88-89 (need for § 455(b)(3) explained by reference to Laird v. Tatum).

FN162. See, e.g., Shaw v. Martin, 733 F.2d 304, 315-16 (4th Cir.) (vote for death penalty no more significant than

oath binding judges to apply laws of legislature; it is not grounds for disqualification), cert. denied, 469 U.S. 873

(1984); United States v. Allen, 675 F.2d 1373, 1385 (9th Cir. 1980) (statement that marijuana importation is a serious

crime with cancer-like effect on society is restatement of congressional purpose and cannot be grounds for

disqualification), cert. denied, 454 U.S. 833 (1981); Smith v. Danyo, 585 F.2d 83, 87 (3d Cir. 1978) (statement that

diversity cases do not belong in federal court is statement of legal principle and does not disqualify judge); see also

Lawton v. Tarr, 327 F. Supp. 670, 671-72 (E.D.N.C. 1971) (judge who had publicly expressed his strong objection to

Vietnam war refused to disqualify himself from Selective Service case).

FN163. 740 F.2d 980 (DC. Cir. 1984), cert. denied, 470 U.S. 1005 (1985).

FN164. Southern Pacific Communications Co. v. American Tel. & Tel. Co., 556 F. Supp. 825 (D.D.C. 1982), aft’d,

740 F.2d 980 (DC. Cir. 1984), cert. denied, 470 U.S. 1005 (1985).

FN165. 740 F.2d at 983, 988 n.7.

FN166. Id. at 990.

FN167. Id. at 991.

FN168. Id. The court suggested that judges should not be disqualified if they are ’capable of refining’ their views in

the process of the case, but they should be disqualified if their minds are ’irrevocably closed.’ Id. Applying this test to

the district court judge’s handling of the AT&T case, the court found that the judge did not hold a fixed opinion at the

outset of the case, as evidenced by his denial of a motion to dismiss the case on the basis of antitrust immunity, and

that his evenhanded administration of the case provided no evidence of a ’closed mind’ during trial. Id. at 991-92.

FN169. See id. at 993 (evidence must be weighed against strong presumption that judges do not substitute their

personal views for controlling law).

FN170. Cf. Bloom, supra note 55, at 689 (previously stated opinion on important issue in case could lead reasonable

person to question judge’s impartiality).

Bloom addressed this issue prior to the circuit court decision in Southern Pacific Communications. He perceived the

policy against disqualifying judges for opinions on the law as a blanket prohibition, rather than as a policy giving rise

to a strong presumption of impartiality. Id. at 688. Bloom advocated replacing the blanket prohibition with a case-by-

case analysis that would disqualify judges for the appearance of bias, and that would take into account ’whether and

how widely the judge’s views are publicly known, how strongly the views are held, whether the proper resolution of

the legal issue is unsettled, and whether his views relate to the legal issue as applied in the specific factual context of

the case . . ..’ Id. at 697.

Copr. © West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 328



 

60 TMPLQ 697 Page 31

(Cite as: 60 Temp. L.Q. 697, *736)

FN171. See Southern Pacific Communications, 740 F.2d at 991 (each new case confronts judge with new factual

context, new evidence, and new efforts at persuasion; test is whether judge’s mind is irrevocably closed with respect to

issues as they arise in context of specific case).

FN172. See United States v. Clements, 634 F.2d 183, 187 (5th Cir. 1981) (fixed sentencing policy, established through

judge’s statement or prior record in similar cases, may disqualify); United States v. Thompson, 483 F.2d 527, 528-29

(3d Cir. 1973) (judge’s statement showing policy of imposing stiff sentences for Selective Service violations grounds

for disqualification).

FN173. 483 F.2d 527 (3d Cir. 1973). Although the Thompson court held that a litigant can disqualify a judge through

a pretrial § 144 affidavit alleging a fixed sentencing policy, the court was evaluating a case in which the judge had

declined to disqualify himself, id. at 528, and had actually imposed the thirty-month sentence he had indicated was his

minimum. Id. The court, however, focused on the allegations in the affidavit, rather than the judge’s conduct in the

case. Id. at 528-29.

FN174. Id. at 528.

FN175. Id. See United States v. Townsend, 478 F.2d 1072, 1074 (3d Cir. 1973) (judge disqualified for statement

showing fixed opinion on sentencing).

FN176. 483 F.2d at 529. One member of the circuit court panel filed a dissent in which he argued that the class was a

judicial one, defined merely by their violation of the Selective Service Act, and not by a ’trait extraneous to the judicial

process.’ Id. at 530 (Adams, 1., dissenting).

FN177. Id. at 529.

FN178. See Reserve Mining Co. v. Lord, 529 F.2d 181, 188-89 (8th Cir. 1976) (judge disqualified for disregarding

appeals court mandate regarding district court jurisdiction).

FN179. See United States v. Allen, 675 F.2d 1373, 1385 (9th Cir. 1980) (anti-drug statement not grounds for

disqualification in drug smuggling trial), cert. denied, 454 US 833 (1981).

FN180. See Shaw v. Martin, 733 F.2d 304, 316 (4th Cir.) (judge who as legislator had voted for death penalty not

disqualified), cert. denied, 105 S. Ct. 230 (1984).

FN181. Courts have shown an appropriate reluctance to disqualify on the basis of disagreement with applicable law.

The Southern Pacific Communications court articulated the reason for this reluctance when it stated:

It is well established . . . that a judge is not disqualified merely because he personally disagrees with the policy

underlying a law that he is bound to apply in a case [since] . . . ’[i]n fulfilling the functions of applying or

considering the validity of a statute, or a government program, the judge endeavors to put aside personal views as

to the desirability of the law or program . .

740 F.2d at 993 (quoting Association of Nat’l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1175 (DC. Cir. 1979)

(Leventhal, J ., concurring), cert. denied, 447 US. 921 (1980)).

FN182. For example, a judge who had previously campaigned for political office on an anti-abortion platform could be

disqualified from abortion cases.

FN183. See Southern Pacific Communications, 740 F.2d at 993 (allegation that judge allowed feelings to dominate

considered but rejected on basis of record).
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FN184. See Davis v. Board of School Comm’rs, 517 F.2d 1044, 1052 (5th Cir. 1975) (disqualification should be

based on judicial bias toward a party rather than counsel), cert. denied, 425 US 944 (1976); cf. Gilbert v. City of

Little Rock, 722 F.2d 1390, 1298-99 (8th Cir. 1983) (judge who voluntarily disqualified herself from cases involving

certain attorney not required to disqualify herself from case in which that attorney had previously represented party

because antipathy to attorney insufficient grounds for disqualification on personal prejudice), cert. denied, 466 US

972 (1984).

FN185. See, e.g., In re International Business Machs. Corp., 618 F.2d 923, 932 (2d Cir. 1980) (court considered

incidents of intemperate behavior toward attorneys and concluded they did not show bias toward party).

FN186. 540 F.2d 459 (10th Cir. 1976), cert. denied, 429 US. 951 (1976).

FN187. Id. at 462.

FN188. In re Yagaman, 796 F.2d 1165, 1178 (9th Cir. 1986) (tension between court and attorney did not create bias

toward party). The court described this tension as a normal component of the judicial process, stating that ’[b]ecause

the nature of our system is adversarial, parties will occasionally be uncooperative, both with each other and with the

court, and courts will sometimes be exacting.’ Id. See also In re International Business Machs. Corp, 618 F.2d at 932

(incidents of intemperate behavior ’endemic to a trial of this dimension’).

FN189. See Paschall v. Mayone, 454 F. Supp. 1289, 1300-01 (S.D.N.Y. 1978) (judge not disqualified for experience

as an NAACP attorney).

FN190. 418 F. Supp. 1 (S.D.N.Y. 1975).

FN191. Id. at 4.

FN192. Id. Disqualification sought on the basis of a judge’s background and experience was also rejected in

Pennsylvania v. Local 542, Int’l Union of Operating Eng’rs, 388 F. Supp. 155, 182 (ED. Pa. 1974), aff’d, 552 F.2d

498 (3d Cir. 1977). The defendants, who were charged with discriminating against a class of black plaintiffs on the

basis of race, sought to disqualify Judge Higginbotham by means of a § 144 affidavit alleging that he was black and

had identified himself with black causes. Id. at 157-58. The defendant’s central allegation was that Judge

Higginbotham’s recent speech before a black history organization revealed his identification with civil rights cases. Id.

at 159-60, 163. In addition to refusing disqualification on the grounds that background and associations could not be

used to prove bias, the judge noted that dedication to upholding the law also could not be used to disqualify a judge.

Id. at 159.

See also Brody v. President & Fellows of Harvard College, 664 F.2d 10, 11 (lst Cir. 1981) (fact that judge

graduated from Harvard College does not disqualify him from hearing suit against Harvard), cert. denied, 455 US.

1027 (1982).

FN193. See Note, Meeting the Challenge: Rethinking Judicial Disqualification, 69 CALIF. L. REV. 1445, 1461 (1981)

(simplistic allegations of bias based on implications from background rightfully given short shrift).

FN194. See infra notes 195-220 and accompanying text for a discussion of disqualification for an interest or

relationship under § 455(a).

FN195. See supra note 12 for the text of 28 U.S.C. § 455.

FN196. See Senate Hearing, supra note 2, at 112 (relationship not specified under § 455(b) may raise question of

impartiality under § 455(a)).
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FN197. See infra notes 207-20 and accompanying text for a discussion of cases in which § 455(a) disqualification was

based on an interest or relationship.

FN198. See Patzner v. Burkett, 779 F.2d 1363, 1372 (8th Cir. 1985) (disqualification not mandated where defense

attorney had served judge as law clerk more than a year before in light of circuit rule that prohibited law clerks from

appearing before their judge within a year of their service); Hall v. Small Business Admin., 695 F.2d 175, 179 (5th

Cir. 1983) (judge disqualified because current law clerk had interest in case).

FN199. United States v. Nobel, 696 F.2d 231, 235 (3d Cir. 1982) (judge disqualified for holding stock in corporate

victim of fraud), cert. denied, 462 U.S. 1118 (1983).

FN200. 609 F.2d 1101 (5th Cir.), cert. denied, 449 U.S. 820 (1980).

FN201. Id. at 1110-12; see also Pepsico, Inc., 764 F.2d at 461 (disqualification required where judge indirectly sought

employment in firm of attorney appearing before him).

FN202. 796 F.2d 796 (5th Cir. 1986).

FN203. Id. at 800—02. 28 U.S.C. § 455(b)(4) requires disqualification if a judge ’knows that he, individually or as a

fiduciary . . . has a financial interest in the subject matter in controversy . . The court held that the judge, who was

a trustee of Loyola University, had ’constructive knowledge’ of an interest in the case because he had attended a

meeting at which financial information was disseminated that revealed the university’s interest. 796 F.2d at 803. The

court concluded that the judge’s claimed forgetfulness could not provide a defense against disqualification under the

objective standard of § 455(a) and thus held that the judge’s recusal was necessary. Id. at 802-03. Cf. Davis v. Xerox,

811 F.2d 1293 (9th Cir. 1987) (if reasonable person would conclude that judge had no knowledge of interest at time

rulings made, § 455(a) does not require that rulings be vacated).

FN204. See, e.g., Nobel, 696 F.2d at 235 (disqualification depends on appearance of bias); Hall v. Small Business

Admin, 695 F.2d 175, 178 (5th Cir. 1983) (inappropriate under § 455(a) to inquire into actual bias of judge).

FN205. See, e.g., United States v. Story, 716 F.2d 1088, 1090-91 (6th Cir. 1983) (personal bias charged but court

addressed as real issue whether judge should be disqualified for prior association with charity which was victim of

crime).

FN206. See Nobel, 696 F.2d at 234 (question of whether judge is disqualified for financial interest in corporate

victim of crime is a question of law).

FN207. 754 F.2d 1153 (5th Cir. 1985), cert. denied, 106 S. Ct. 277 (1985).

FN208. Id. at 1158-59.

FN209. Id. at 1164—65.

FN210. Id. at 1165.

FN211. Id. at 1166.

FN212. Id.

FN213. Id.

FN214. The question whether a personal relationship with the victim of a crime constitutes a disqualifying relationship
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is not settled. Compare United States v. Nobel, 696 F.2d 231, 235—36 (3d Cir. 1982) (concern for maintaining public

confidence in judicial integrity, which ’depends on a belief in the impersonality of judicial decisionmaking,’ requires

disqualification of judge with financial interest in corporate victim of crime), cert. denied, 462 US. 1118 (1983) with

United States v. Sellers, 566 F.2d 884, 887 (4th Cir. 1977) (fact that judge owned stock in bank that was victim of

robbery did not create reasonable apprehension that judge would be partial).

FN215. 754 F.2d at 1166.

FN216. Id.

FN217. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

FN218. Id. at 1200.

FN219. Id. at 1201.

FN220. Compare id. at 1201-02 (disqualification not required of judge who, as Attorney General, allegedly focused on

defendant as organized crime figure) with Bradshaw v. McCotter, 785 F.2d 1327, 1329 (5th Cir. 1986) (habeas corpus

relief granted because appellate judge, who had been state prosecuting attorney at time party was prosecuted and whose

name appeared on state’s brief, should have disqualified himself even though name appeared on brief as a matter or

protocol and judge had not participated in prosecution), modified on reh’g, 796 F.2d 100, 101 (5th Cir. 1986)

(although judge disqualified, habeas corpus relief not granted because judge’s vote on appeal not controlling). See also

Idaho v. Freeman, 507 F. Supp. 706, 731-33 (D. Idaho 1981) (in case in which plaintiffs sought extension of deadline

for ratification of ERA, disqualification on basis of judge’s holding responsible office in Mormon Church, which had

taken stand and engaged in lobbying efforts against ERA, denied by challenged judge on grounds that he had never

participated in anti-ERA lobbying nor made his personal position known).

FN221. Cf. Moore, Appellate Review of Judicial Disqualification Decisions in the Federal Courts, 35 Hastings LJ.

829, 846 (1984) (disqualification on the basis of bias or prejudice inherently subjective, requiring different treatment on

review).

FN222. 28 U.S.C. § 455(a) (1982).

FN223. Id. § 455(b).

FN224. See supra notes 14-20 and accompanying text for a discussion of the statutory provisions mandating

disqualification for interest or relationship.

FN225. Id.

FN226. See supra notes 195-220 and accompanying text for a discussion of disqualification under § 455(a) on the basis

of interest or relationship. See also Aetna Life Ins. Co. v. Lavoie, 106 S. Ct. 1580, 1587 (1986) (reviewing court not

required to decide whether judge is actually biased by interest but only whether normal average judge would be biased

in circumstances).

FN227. See Pepsico, Inc. v. McMillen, 764 F.2d 458, 461 (7th Cir. 1985) (disqualification mandated where judge in

negotiation for employment with law firm or party appearing before him); United States v. Nobel, 696 F.2d 231, 235-

36 (3d Cir. 1982) (court adopted rule that judge is disqualified for financial interest in victim of crime), cert. denied,

462 US. 1118 (1983).

FN228. See supra notes 109-93 and accompanying text for a discussion of judicial requirements for disqualification for

bias or prejudice.
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FN229. See, e.g., Roberts v. Bailar, 625 F.2‘d’1125, 129 (6th Cir. 1980) (remark undisputedly made by judge must be

evaluated on objective standard that asks whether a reasonable person with knowledge of all the facts would doubt

judge’s impartiality).

FN230. See Hall v. Small Business Admin, 696 F.2d 175, 179 (5th Cir. 1983) (inquiry into the state of mind of a

judge not part of the objective test); Roberts v. Bailar, 625 F.2d at 129-30 (judge’s statement regarding his assessment

of supervisor’s character in employment discrimination suit disqualified him under the objective standard; court did not

consider and explicitly rendered no opinion regarding existence of actual bias).

FN231. See supra note 30 and accompanying text for a discussion of the elimination of the duty to sit.

FN232. Id.

FN233. See, e.g., Roberts v. Bailar, 625 F.2d at 129—30 (judge’s statement assessing character of key person in

lawsuit disqualifies judge); Nicodemus v. Chrysler Corp., 596 F.2d 152, 155-56 (6th Cir. 1979) (outburst against party

unsupported by record grounds for disqualification); United States v. Thompson, 483 F.2d 527, 529 (3d Cir. 1973)

(fixed opinion on sentencing disqualified judge).

FN234. 28 U.S.C. § 144 (1982). See supra notes 35-43 and accompanying text for a discussion of § 144 requirements.

FN235. Berger v. United States, 225 US. 22, 36 (1921).

FN236. Id.

FN237. See supra notes 69-73 and accompanying text for a discussion of the standard of proof under § 144.

FN238. See supra notes 109-94 and accompanying text for a discussion of the judicial limitations on disqualification.

FN239. To determine the legal sufficiency of a § 144 affidavit, a judge must consider whether it is definite enough in

its pleadings, whether the kind of prejudice it alleges is judicially recognized as grounds for disqualification, and, if so,

whether the facts it alleges would convince a reasonable person that the judge is biased. See supra note 69 for the

three—part test for legal sufficiency generally applied by the courts.

FN240. United States v. Balistrieri, 779 F.2d 1191, 1202 (7th Cir. 1985), cert. denied, 106 US. 1490 (1986); see also

Hall v. Small Business Admin, 695 F.2d 175, 179 (5th Cir. 1983) (judge must evaluate disqualification motion from

perspective of reasonable person with knowledge of all objective facts); Potashnick v. Port City Constr. Co., 609 F.2d

1101, 1111 (5th Cir.) (disqualification required if reasonable person with knowledge of circumstances would harbor

doubts about judge’s impartiality), cert. denied, 449 US. 820 (1980); Blizard v. Frechette, 601 F.2d 1217, 1220 (1st

Cir. 1979) (disqualification required if reasonable person would have factual grounds for doubting judge’s impartiality).

FN241. See, e.g., In re International Business Machs. Corp., 618 F.2d 923, 927 (2d Cir. 1980) (intolerable to judicial

system to allow challenged judge to terminate inquiry of prejudice until ultimate review on merits).

FN242. See Comment, Disqualification of Federal District Judges——Pr0blems and Proposals, 7 SETON HALL L. REV.

612, 633-36 (1976) (automatic disqualification upon filing of motion recommended as efficient method that protects

judges’ reputations since it avoids discussion of actual or apparent bias); Note, Disqualification of Federal District

Judges for Bias Under 28 U.S.C. Section 144 and Revised Section 455, 45 FORDHAM L. REV. 139, 159-63 (1976)

(disqualification by peremptory challenge ’best way to rectify the existing deficiencies’ in disqualification process).

FN243. See Note, supra note 193, at 1471-72 (judge-shopping most common abuse of California peremptory challenge

provision).
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FN244. Id. at 1472-73 (delays and judicial waste in California results from peremptory challenge rule).

FN245. See Senate Hearing, supra note 2, at 7-8, 13 (S. 1886, introduced by Senator Bayh, allowed one peremptory

challenge per side).

FN246. To make transfer of disqualification decisions mandatory would require amendment of the current statute, 28

U.S.C. § 455, which explicitly places the responsibility for disqualification on the challenged judge. See supra note 12

for the text of § 455. See also Comment, supra note 75, at 266 n.172, for a discussion of creative ways to circumvent

the current requirement that judges disqualify themselves.

FN247. See Bloom, supra note 55, at 697, 706 (decision should be referred to another district court judge to enhance

appearance of impartiality); Redish & Marshall, supra note 1, at 503 n.180 (to make right to non—biased adjudicator

meaningful, parties should be afforded opportunity to present their case for disqualification before judge other than the

person challenged); Comment, supra note 75, at 265-67 (courts should encourage transfer at discretion of challenged

judge); Note, supra note 193, at 1484 (’mini-hearing review’ of affidavits on district court level best solution to

problems with disqualification process).

FN248. See Note, supra note 193, at 1484 (refer disqualification questions to presiding judge to decide solely on basis

of affidavits).

FN249. See Comment, supra note 75, at 265-66 (transfer policy could be used for delay and could be disruptive in

states or territories with only one or two federal judges).

FN250. See Bloom, supra note 55, at 697 (administrative burden may be worth paying to enhance appearance of

judicial impartiality); Comment, supra note 75, at 265-66 (transfers would produce more disinterested decision and

spare judge embarrassment of ruling; best to make practice of transferring except where delay or disruption

substantial) .

FN251. See Redish & Marshall, supra note 1, at 504 n.180 (to allow litigant to go through trial with biased judge is at

odds with Supreme Court pronouncement that due process affords right to impartial judge at all stages of process); see

also Moore, supra note 226, at 851 (permitting trial before judge who is or appears to be biased constitutes enormous

encroachment of fundamental value of impartiality).

FN252. See, e.g., Roberts v. Bailar, 625 F.2d 125, 126 (6th Cir. 1980) (remanded for new trial because

disqualification required under § 455); Potashnick v. Port City Constr. Co., 609 F.2d 1101, 1104 (5th Cir.) (reversed

because judge should have disqualified himself; remanded for new trial before different judge).

FN253. See, e.g., United States v. Harrelson, 754 F.2d 1153 (5th Cir.) (court faced with whether to grant new trial to

person convicted of murdering district court judge), cert. denied, 106 S. Ct. 599 (1985).

FN254. Section 144 contains a timeliness requirement. See supra note 37 for discussion of the timeliness requirement

under § 144. Section 455 does not contain any such requirement. In SCA Services, Inc. v. Morgan, 557 F.2d 110, 117

(7th Cir. 1977) (per curiam) the Seventh Circuit held that no time limits may be imposed. Since then, the Seventh

Circuit has questioned, but not altered, this ruling. See Union Carbide Corp. v. U.S. Cutting Serv., Inc., 782 F.2d

710, 716 (7th Cir. 1986) (Morgan decision repeatedly questioned, recently undermined by court of appeals;

reconsideration unnecessary here). Several courts have rejected the Morgan analysis and imposed a timeliness

requirement on § 455. See Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d 1157, 1164 n.3 (5th Cir. 1982) (§§ 144

and 455 both require timely motion), cert. denied, 464 U.S. 814 (1983); In re International Business Machs. Corp.,

618 F.2d 923, 932 (2d Cir. 1980) (court can impose timeliness requirement despite lack of statutory provision).

Timeliness may also be encouraged by treating failure to move for disqualification at an appropriate moment as an

implicit waiver, as the Third Circuit did in United States v. Nobel, 696 F.2d 231, 237 (3d Cir. 1982), cert. denied, 462

U.S. 1118 (1983).
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FN255. 28 U.S.C. § 1291 (1982). A decision is considered final only when it ’ends the litigation on the merits and

leaves nothing for the court to do but execute the judgment.’ Firestone Tire & Rubber Co. v. Risjord, 449 U.S. 368,

373-74 (1981) (quoting Coopers & Lybrand v. Livesay, 437 U.S. 463, 467 (1978) (quoting Catlin v. United States,

324 U.S. 229, 233 (1945)).

Courts seldom review disqualification issues under the exception to the finality rule provided by federal law, 28

U.S.C. § 1292(b) (1982), which allows review prior to a decision on the merits only in narrowly circumscribed

instances. Under § 1292(b), a district judge must certify an order asking for review and the appellate court must

agree to hear the appeal. Id. The issue in question must involve ’a controlling question of law as to which there is

substantial grounds for difference of opinion,’ and where ’immediate appeal from the order may materially advance

the utlimate termination of the litigation.’ Id.

The certification process is seldom available for a disqualification motion grounded in either § 144, 455(b)(1) or

455(a), since such a motion generally hinges on interpretation of facts and is unlikely to present a question involving

a controlling issue of law as to which there is substantial grounds for difference of opinion. See 13A C. WRIGHT, A

MILLER & E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 3553 at 659 (1984) (§ 1292(b) standard not

often met in disqualification decisions).

Reviewed by certification has been employed occasionally. See, e.g., Davis v. Board of School Comm’rs, 517 F.2d

1044, 1047 (5th Cir. 1975) (review allowed under 28 U.S.C. § 1292(b) to determine whether prejudice against

attorney disqualifies under § 144), cert. denied, 425 U.S. 944 (1976).

Another means for interlocutory review is the collateral order rule, a common law rule that an interlocutory order is

immediately appealable if it is ’in that small class which finally determine claims of right separable from, and

collateral to, rights asserted in the action, too important to be denied review and too independent of the cause itself to

require that appellate consideration be deferred until the whole case is adjudicated.’ Cohen v. Beneficial Indus. Loan

Corp., 337 U.S. 541, 546 (1949). Appellate courts have proved unwilling to exercise this common law doctrine to

review disqualification motions. See, e.g., In re Corrugated Container Antitrust Litig., 614 F.2d 958, 960-61 (5th

Cir.) (disqualification motions not reviewable under collateral order doctrine because fully reviewable on appeal from

final judgment), cert. denied, 449 U.S. 888 (1980); accord United States v. Gregory, 656 F.2d 1132, 1136 (5th Cir.

1981); United States v. Washington, 573 F.2d 1121, 1122 (9th Cir. 1978). But see Moore, supra note 226, at 862-63

(arguments supporting review for mandamus also support review under collateral order rule; review under collateral

order rule preferable because mandamus may impose higher standard).

FN256. See, e.g., Pepsico, Inc. v. McMillen, 764 F.2d 458, 460 (7th Cir. 1985) (mandamus appropriate where judge

fails to step down when required to by § 455(a)); In re United States, 666 F.2d 690, 694 (lst Cir. 1981) (mandamus

jurisdiction appropriate where issue is judicial disqualification); In re International Business Machs. Corp., 618 F.2d

923, 927 (2d Cir. 1980) (court has power to issue writ of mandamus when disqualification has been denied). See

generally Berger, The Mandamus Power of the United States Courts of Appeals: A Complex and Confiised Means of

Appellate Control, 31 BUFF. L. REV. 37 (1982). See also Moore, supra note 221, at 839—54 (analysis of mandamus

review of disqualification denials).

FN257. Work v. United States ex rel. Rives, 267 U.S. 175, 177 (1925).

FN258. Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943). Courts have the power to issue writs of mandamus

under a statutory provision which allows courts to ’issue all writs necessary or appropriate in aid of their respective

jurisdictions and agreeable to the usages and principles of law.’ 28 U.S.C. § 1651(a) (1982).

FN259. Will v. United States, 389 U.S. 90, 95 (1967).

FN260. Work, 267 U.S. at 177.

Copr. ‘9 West 1995 No claim to orig. U.S. govt. works

FOIA # 57720 (URTS 16326) Docld: 70105318 Page 335



 

60 TMPLQ 697 Page 38

(Cite as: 60 Temp. L.Q. 697, *736)

FN261. Roche, 319 U.S. at 27. See also Moore, supra note 221, at 842-43 (analysis of use of mandamus to direct

judges).

FN262. La Buy v. Howes Leather Co., 352 U.S. 249, 257 (1957); Work, 267 U.S. at 177-78.

FN263. See United States v. Harrelson, 754 F.2d 1153, 1165 (5th Cir.) (disqualification decision committed to sound

discretion of trial judge; denial of disqualification will be overturned only if discretion is abused); cert. denied, 106 S.

Ct. 599 (1985); United States v. Nobel, 696 F.2d 231, 234 (3rd Cir. 1982) (accepted standard for review of

disqualification denial is abuse of discretion), cert. denied, 462 U.S. 1118 (1983); accord In re Ibrahim Khan, 751 F.2d

162, 165 (6th Cir. 1984); In re Federal Skywalk Cases, 680 F.2d 1175, 1183 (8th Cir.), cert. denied, 459 U.S. 988

(1982).

FN264. Act of June 25, 1948, ch. 646, § 455, 62 Stat. 908. See supra note 28 for text of this predecessor section.

FN265. 28 U.S.C. § 455(a). See supra note 12 for text of § 455(a).

FN266. House Report, supra note 4, at 6355.

FN267. Id.

FN268. See infra notes 270-75 and accompanying text for cases applying abuse of discretion standard.

FN269. See, e.g., McKenzie Constr., Inc. v. Maynard, 758 F.2d 97, 100 (3d Cir. 1985) (scrutiny of record, which

yielded no evidence of bias, decisive factor in upholding decision); United States v. Porter, 701 F.2d 1158, 1166 (6th

Cir.) (court’s scrutiny of record showed no evidence of personal prejudice), cert. denied, 464 U.S. 1007 (1983).

FN270. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

FN271. 779 F.2d at 1203. The court did not review the motion on the basis of § 455(a); it held that this section could

not be raised on post-trial review. Id. at 1205.

FN272. Id. at 1203.

FN273. Id. at 1203.

FN274. See infra notes 276-77 and accompanying text for the House statement on the standard of review.

FN275. The Balistrieri decision cited no cases in support of its holding. See Balistrieri, 779 F.2d at 1202—03. Other

courts have consistently applied the abuse of discretion standard. See United States v. Nobel, 696 F.2d 231, 234 (3d

Cir. 1982) (abuse of discretion is accepted standard), cert. denied, 462 U.S. 1118 (1983).

FN276. House Report, supra note 4, at 6355.

FN277. 28 U.S.C. §455(b) & (e).

FN278. See supra notes 222-33 and accompanying text for a discussion of the decision-making process for

disqualification determinations under section 455(a).

FN279. 28 U.S.C. §455(a).

FN280. Kerr v. United States Dist. Ct., 426 U.S. 394, 403 (1976).
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FN281. In re Corrugated Container Antitrust Litig., 614 F.2d 958, 962 (5th Cir.), cert. denied, 449 U.S. 888 (1980).

The Corrugated Container court also considered the merits of the claim for disqualification, 614 F.2d at 963-68, and

refilsed to issue a writ on the merits. Id. at 968. The court apparently modified its position later. See United States v.

Gregory, 656 F.2d 1132, 1136—37 (5th Cir. 1981) (Fifth Circuit followed Corrugated Container in holding that review

not available under collateral order rule because claim was reviewable on appeal; ignored this argument in considering

whether to issue a writ of mandamus).

FN282. See In re United States, 666 F.2d 690, 694 (lst Cir. 1981) (public confidence in judiciary requires that

substantial claim of bias be addressed at earliest possible opportunity) (citing In re Union Leader Corp., 292 F.2d 381,

384 (1st Cir.), cert. denied, 368 U.S. 927 (1961)); In re International Business Machs. Corp., 618 F.2d 923, 927 (2d

Cir. 1980) (intolerable to judicial system to delay consideration of disqualification denial to final appeal).

The Seventh Circuit has settled the issue of whether appeal provides an adequate remedy by denying the post-trial

appealability of § 455(a) disqualification motions and making mandamus the only remedy. United States v. Balistrieri,

779 F.2d 1191, 1205 (7th Cir. 1985), cert. denied, 106 U.S. 1490 (1986).

FN283. Bankers Life and Casualty Co. v. Holland, 346 U.S. 379, 384 (1953); see also United States v. Gregory, 656

F.2d 1132, 1136 (5th Cir. 1981) (question of disqualification reviewable on mandamus but party seeking writ must

prove ’clear and indisputable right’ to writ).

FN284. See La Buy v. Howes Leather Co., 352 U.S. 256, 257 (1957) (writ granted where judge clearly abused

discretion in referring case to master); Pepsico, Inc. v. McMillen, 764 F.2d 458, 461 (7th Cir. 1985) (writ granted to

disqualify judge in circumstances where reasonable people could disagree whether disqualification was mandated).

FN285. Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665-66 & n.7 (1978) (mere showing of abuse of discretion not

sufficient for issuance of writ of mandamus) (Rehnquist, J.) (plurality opinion).

FN286. In re United States, 666 F.2d at 694. See also Union Carbide Corp. v. U.S. Cutting Serv., Inc., 782 F.2d 710,

712 (7th Cir. 1986) (writ will be denied in frivolous and even routine cases).

FN287. In re International Business Machs. Corp., 618 F.2d at 934. The clear and indisputable right requirement

arguably puts a higher burden on the litigants seeking mandamus than on those seeking final review and leaves open

the possibility that the issue could be raised again on final review. Moore, supra note 226, at 854 & n.154 & 155.

FN288. See Union Carbide Corp. v. United States Cutting Serv., Inc., 782 F.2d 710, 712 (7th Cir. 1986) (refusal to

disqualify in the face of a substantial challenge casts shadow over individual litigation and over integrity of federal

judicial process which should be dispelled as soon as possible by authoritative judgment; therefore, court should be

liberal in use of writ of mandamus to insure timely review).

FN289. See supra notes 256—62 for a discussion of the use of a writ of mandamus to assure the integrity of the

disqualification process.

FN290. See supra notes 246-50 for a discussion of the proposed transfer of the disqualification decision to an

adjudicator other than the challenged judge.

FN291. See supra notes 251-55 for a discussion of the proposal for immediate and comprehensive appellate review of a

disqualification motion.

FN292. See supra note 57, notes 93-97 and note 108 and accompanying text for a discussion of the balance struck by

Congress in § 455(a).

FN293. See supra notes 109-241 and accompanying text for a copy of judicial interpretation and application of §
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455(a).

FN294. See supra notes 76-100 for a discussion of the Seventh Circuit’s opinion in Unites States v. Balistrieri, 779

F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

END OF DOCUMENT
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A. PERSONAL BIAS OR PREJUDICE

§ 5151. Affidavit of Bias or Prejudice—General F
orm

[Title of Court and Cause]

[Venue ]

‘ _____, being duly sworn, deposes and says:

1. I am the defendant [or plaintiff] in the above-entitled

cause.

2. The Honorable ___._, Judge of the court in which this

action was commenced and is now pending, and before whom it is

to be tried or heard, has a personal bias [or prejudice or bias and

prejudice] against me [or in favor of ___., the (opposing

party)]. The facts and reasons for such belief are as follows:

[state facts and reasons for belief that bias or prejudice

  

exists ].

Wherefore affiant prays that the Honorable proceed

no further in this cause and that another judge be designated in

this cause.

 

Dated: __ _

_____’__
___———

Defendant [or Plaintiff]

[Jurat ]

COMMENT

Analysis

Governing Rule and Statutes

Time of Objection on Ground of Personal Bias or Prejudice

Affidavit and Certificate Requirements for Disqualification on

Ground of Personal Bias or Prejudice

4. Disqualification of Judge for Interest

s
e
m
—

1. Governing Rule and Statutes

Rule 63 provides:

If a trial or hearing has been commenced
and the judge is unable

to proceed, any other judge may proceed with it upon certifying

familiarity with the record and determining that the proceedings in
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the case may be completed without prejudice to the parties. In a

hearing or trial without a jury, the successor judge shall at the

request of a party recall any witness whose testimony is material and

disputed and who is available to testify again without undue burden.

The successor judge may also recall any other witness.

The‘ Advisory Committee Note explains the 1991 amendment as

follows:

The revision substantially displaces the former rule. The former

rule was limited to the disability of the judge, and made no provision

for disqualification or possible other reasons for the withdrawal of the

judge during proceedings. In making provision for other circum-

stances, the revision is not intended to encourage judges to discontin-

ue participation in a trial for any but compelling reasons. Cf. United

States v. Lane, 708 F.2d 1394, 1395-1397 (9th Cir.1983). Manifestly, a

substitution should not be made for the personal convenience of the

court, and the reasons for a substitution should be stated on the

record.

The former rule made no provision for the withdrawal of the

judge during the trial, but was limited to disqualification after trial.

Several courts concluded that the text of the former rule prohibited

submitution of a new judge prior to the points described in the rule,

thus requiring a new trial, whether or not a fair disposition was

within reach of a substitute judge. E.g., Whalen v. Ford Motor Credit

00., 684 F.2d 272 (4th Cir.1982, en banc), cert. denied, 459 U.S. 910

(1982) (jury trial); Arrow—Hart, Inc. 0. Philip Carey 00., 552 F.2d 711

(6th Cir.1977) (non-jury trial). See generally Comment, The Case of

the Dead Judge: FedRCiv.P. 63: Whalen v. Ford Motor Credit 00.,

67 MINN.L.REV. 827 (1983).

The increasing length of federal trials has made it likely that the

number of trials interrupted by the disability of the judge will

increase. An efficient mechanism for completing these cases without

unfairness is needed to prevent unnecessary expense and delay. To

avoid the injustice that may result if the substitute judge proceeds

despite unfamiliarity with the action, the new Rule provides, in

language similar to Federal Rule of Criminal Procedure 25(a), that

the successor judge must certify familiarity with the record and

determine that the case may be completed before that judge without

prejudice to the parties. This will necessarily require that there be

available a transcript or a videotape of the proceedings prior to

substitution. If there has been a long but incomplete jury trial, the

prompt availability of the transcript or videotape is crucial to the

effective use of this rule, for the jury cannot long be held while an

extensive transcript is prepared without prejudice to one or all

parties.
.

The revised text authorizes the substitute judge to make a

finding of fact at a bench trial based on evidenaa heard by a different

judge. This may be appropriate in limited circumstances. First, if a

witness has become unavailable, the testimony recorded at trial can

be considered by the suwessor judge pursuant to F.R.Ev. 804, being

equivalent to a recorded deposition available for use at trial pursuant
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to Rule 32. For this purpose, a witness who is no longer subject to a

subpoena to compel testimony at trial is unavailable. Secondly, the

successor judge may determine that particular testimony is not

material or is not disputed, and so need not be reheard. The

propriety of proceeding in this manner may be marginally affected by

the availability of a videotape record; a judge who has reviewed a

trial on videotape may be entitled to greater confidence in his or her

ability to proceed.

The court would, however, risk error to determine the credibility

of a witness not seen or heard who is available to be recalled. Cf.

Anderson 1). City of Bessemer City NC, 470 U.S. 564, 575 (1985);

Marshall 0. Jerrico Inc, 446 U.S. 238, 242 (1980). See also United

States U. Radatz, 447 U.S. 667 (1980).

With respect to the disqualification of a judge on the ground of bias or

prejudice, 28 U.S.C.A. § 144 provides as follows:

Whenever a party to any proceeding in a district court makes

and files a timely and sufficient affidavit that the judge before whom

the matter is pending has a personal bias or prejudice either against

him or in' favor of any adverse party, such judge shall proceed no

further therein, but another judge shall be assigned to hear such

proceeding.

The affidavit shall state the facts and the reasons for the belief

that bias or prejudice exists, and shall be filed not less than ten days

before the beginning of the term at which the proceeding is to be

heard, or good cause shall be shown for failure to file it within such

time. A party may file only one such affidavit in any case. It shall

be accompanied by a certificate of counsel of record stating that it is

being made in good faith.

With respect to disqualification of a judge for interest, 28 U.S.C.A.

§ 455 provides as follows:

(a) Any justice, judge, or magistrate of the United States shall

disquahfy himself in any proceeding in which his impartiality might

reasonably be questioned.

(b) He shall also disqualify himself in the following circum-

stances:

(1) Where he has a personal bias or prejudice concerning a

party, or personal knowledge of disputed evidentiary facts con-

cerning the proceeding;

(2) Where in private practice he served as lawyer in the

matter in controversy, or a lawyer with whom he previously

practiwd law served during such association as a lawyer concern-

ing the matter, or the judge or such lawyer has been a material

witness concerning it;

(3) Where he has served in governmental employme
nt and in

such capacity participated as counsel, adviser or material witness

concerning the proceeding or expressed an opinion concerning

the merits of the particular case in controversy;
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(4) He knows that he, individually or as a fiduciary, or his

spouse or minor child residing in his household, has a financial

mterestin the subject matter in controversy or in a party to the

proceeding, or any other interest that could be substantially

affected by the outcome of the proceeding;

(5) He or his spouse, or a person within the third degree of

relationship to either of them, or the spouse of such a person:

(i) Is a party to the proceeding, or an officer, director, or

trustee of a party;

(ii) Is acting as a lawyer in the proceeding;

(iii) Is known by the judge to have an interest that could

be substantially affected by the outcome of the proceeding;

(iv) Is to the judge’s knowledge likely to be a material

witness in the proceeding.

(c) A judge. should inform himself about his personal and fiduci-

ary finanCial interests, and make a reasonable effort to inform

himself about the personal financial interests of his spouse and minor

children residing in his household.

(d) For the purpom of this section the following words or phras-

es shall have the meaning indicated:

(1) “proceeding” includes pretrial, trial, appellate review, or

other stages of litigation;

(2) the degree of relationship is calculated according to the

civil law system;

‘ (3) “fiduciary” includes such relationships as executor, ad-

ministrator, trustee, and guardian;

(4) "financial interest” means ownership of a legal or eq-

uitable interest, however small, or a relationship as director,

adviser, or other active participant in the affairs of a party,

except that: ‘

(i) Ownership in a mutual or common investment fund

that holds securities is not a “financial interest” in such

securities unless the judge participates in the management of

the fund;

(ii) An office in an educational, religious, charitable,

fraternal, or civic organization is not a "financial interest” in

securities held by the organization;

(iii) The proprietary interest of a policyholder in a mutu-

al insurance company, of a depositor in a mutual savings

association, or a similar proprietary interest, is a “financial

interest” in the organization only if the outcome of the

prfceeding could substantially affect the value of the inter-

es ;

(iv) Ownership of government securities is a "financial

interest” in the issuer only if the outcome of the proceeding

could substantially affect the value of the securities.

Ch. 64 PERSONAL BIAS on PREJUDICE § 5151
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(e) No justice, judge, or magistrate shall accept from the parties

to the proceeding a waiver of any ground for disqualification enumer-

ated in subsection (b). Where the ground for disqualification arises

only under subsection (a), waiver may be accepted provided it is

preceded by a full disclosure on the record of the basis for disqualifi-

cation.

(0 Notwithstanding
the preceding provisions of this section, if

any justice, judge, magistrate, or bankruptcy judge to whom a matter

has been assigned would be disqualified, after substantial judicial

time has been devoted to the matter, because of the appearance or

discovery, after the matter was assigned to him or her, that he or she

individually or as a fiduciary, or his or her spouse or minor child

residing in his or her household, has a financial interest in a party

(other than an interest that could be substantially affected by the

outcome), disqualification is not required if the justice, judge, magis-

trate, bankruptcy judge, spouse or minor child, as the case may be,

divests himself or herself of the interest that provides the grounds for

the disqualification.

2. Time of Objection on Ground of Personal Bias or Prejudice

Under 28 U.S.C.A. § 144 an affidavit of prejudice must be timely.

The provision that it be filed not less than ten days before the beginning

' of the term at which the proceeding is to be heard, in the absence of a

showing of good cause for failure to file it by that time, no longer can be

applied, since terms of court were abolished in 1963. A party requesting

the disqualification of a judge must now proceed with due diligence. A

request to disqualify can be dismissed if the party has unduly delayed in

filing the affidavit. Wright, Miller & Cooper, Federal Practice and

Procedure: Jurisdiction 2d § 3551.

3. Affidavit and Certificate Requirements for Disqualification
on

Ground of Personal Bias or Prejudice

When a party seeks to disqualify a judge for personal bias or preju-

dice under 28 U.S.C.A. § 144, the judge must examine the affidavit or

declaration and accompanying certificate to determine whether they are

timely and legally sufficient. Only if the documents meet strict scrutiny

does disqualification be
come mandatory. Wright, Miller 8: Cooper, Feder-

al Practice and Procedure: Jurisdiction 2d § 3551. If the affidavit or

declaration is presented in time and in proper form, the court must take

as true the facts set out in the affidavit or declaration. Only questions of

law are presented and there can be no dispute about the truth or falsity of

the allegations of the affidavit or declaration. Wright, Miller & Cooper,

Federal Practice and Procedure: Jurisdiction 2d § 3551. See also Wright,

Miller & Cooper, Federal Practiw and Procedure: Jurisdiction 2d § 3542

with respect to what constitutes personal bias.

The affidavit or declaration must state facts and reasons for the belief

that bias exists. The affidavit or declaration must be definite as to the

time, place, persons, and circumstances. Mere conclusory allegations are

not sufficient. Wright, Miller 8: Cooper, Federal Practice and Procedure:

Jurisdiction 2d § 3551.
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prej Sglction 144 permitsItIhe filing of only one affidavit or declaration of

u ce in any case. owever, a judge is under a continuing duty to

disqualify himself or herself at anytime the 'u e is satisfied the

she is disqualified under § 455. J d8 t he 01'

The affidavit or declaration must be accompanied by a certificate of

counsel stating that the affidavit is made in good faith. The certificate

must be signed by counsel of record, who must be an attorney admitted to

the bar of the particular court. While § 144 appears to contemplate that

the certificate attest to the good faith of the aff'iant or declarant, some

«Sgt: halve ruled that the certificate must state that counsel is acting in

g ait . Wright, Miller & Cooper, Federal Pr ti '

Jurisdiction 2d § 3551. ac ce and Fromm.

See Wright Miller & Cooper Federal Practice and Procedure '. . , , : Juris-

diction 2d §§ 3542—3549 with respect to grounds for disqualification.

An unsworn declaration under penalty of perj ' '. ury may be used in heu

of an affidav1t. ' 28 U.S.C.A. § 1746. The form for an unsworn declara-

tion under Section 1746 executed within the United States is as follows:

I declare-[or certify, verify, or state] under penalty of perjury that the

foregomg is true and correct. Executed on [date ].”

However local practice should be consulted Some courts ma ‘’. . till

prefer affidaVits to declarations under penalty of perjury. See Moyd'ilfan

Affidavit Evidence, 14 Litigation 43 (Spring 1988). ’

4. Disqualification of Judge for Interest

28 U.S.C.A. § 455 is directed to the judges themselves and says

nothing about procedure. Although no action by a party is required to

invoke the provision of the statute, a party can suggest to the judge that

grounds for disqualification exist. When a judge learns that grounds for

his or her disqualification exist under § 455, the judge should disqualify

himself or herself regardless of the source of the information. Wright

Miller 8: Cooper, Federal Practice and Procedure: Jurisdiction 2d (5 3550,

There can be waiver under § 455(a) only if the facts of the basis of th

. u 0 e

disqualification have been fully disclosed by the judge on the record.

Ell/35h; Miller & Cooper, Federal Practice and Procedure; Jurisdiction 2d

§ 5152. Affidavit of Bias or Prejudice—Another Form

[Title of Court and Cause]

[Venue ]

.____., being first duly sworn, upon oath deposes and says:

  

  

is one of the defendants in the case of against

. _ numbered now pending in the United States

District Court for the District of . believes 
  

and charges that his honor, Judge_, has a personal bias and

prejudice against and the codefendants and

and each of them, and in favor of the government, by

reason of which the-judge is unable impartially to exercise his
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functions as judge in this cause. By reason of this personal bias

and prejudice neither of these defendants can have a fair and

impartial trial before him. The grounds for the defendant’s be

liefs are as follows:

The defendants state upon information and belief that Hon.

__._, in the city of after the organization of the United

States District Court for the District of created

and organized pursuant to the act of Congress of made

addresses before certain civic clubs and churches of that city on

the subject of law enforcement. In all these addresses he told his

audiences in substance, and through them the general public, that

he intended to bear down with heavy hands on all offenders

against federal criminal laws. During the course of his address

before one of the clubs, namely, the club, on or about

[date], he stated that the higher the law violator’s collar and the

whiter his shirt, the longer his sentence would be in his court, and

that, the longer his list of witnesses, the heavier his sentence

would be.

  

 

  

has been informed that Hon. has expressed a

willingness to assist the officers in apprehending this

affiant in the commission of a violation of the law, by

permitting prisoners of the United States government to be used

as undercover agents for the purpose of obtaining evidence against

this affiant, and this affiant has been further informed that Hon.

did, at least upon one occasion, permit a prisoner of the

United States government to be placed in the custody of

officers, for the purpose of using the prisoner in the obtaining of

evidence against this affiant.

Affiant further states that on [date], he was tried before the

court upon a charge of violating the laws, and was in the

cause acquitted. However, during the progress of the trial, one of

the state’s witnesses testified to a state of facts which the district

attorney contended was contradictory to sworn written statement,

furnished by the witness to the district attorney; and over the

objections of the attorney for this affiant, his honor, judge

of the court, permitted the district attorney to conduct a rigid

cross-examination of the state’s own witness. And Hon.

judge of the court, did at that time and in open court, state in

substance that the witness had been tampered with, and from his

demeanor cast reflection upon this affiant, and caused this affiant

and his friends to believe that Hon. believed that this

affiant had in some manner stifled the testimony of the witness.

And the court did at that time, in the presence of the jury, order

the witness held for perjury, and did instruct the district attorney

to file perjury charges against the witness; it was apparent from
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the testimony that the witness had been tampered with by some

one.

Affiant further states that he had prior to the trial, and

during the trial, conducted himself properly, and was without

fault and did not have anything to do with the witness whatsoever.

Affiant further states that his son, __, one of the defen-

dants named in the indictment with this affiant, was tried before

his honor, and that on [date], in the case of United States

against No. in that court, passed sentence upon

_, and while passing the sentence the court stated in sub-

stance, as this affiant is informed and believes, as follows: “The

tribe seem to believe that they have the privilege as a

matter of right to sell but it has got to stop in the

district, if I can prevent it.” »

Affiant further states that he is informed that Hon.

further stated, or commented upon the fact, that this affiant,

father of had been tried before him, and that an uncle of

had been tried and convicted before him.

Affiant further states that on [date], this affiant obtained the

attached affidavit of which supports the statements made

by this affiant upon information and belief, as to the fact that his

honor, had interested himself in obtaining evidence

against this affiant.

Affiant further states that on several occasions he has re-

quested his attorneys to prepare and file application to disqualify

his honor, from trying this affiant or either of his sons,

and , but that his attorneys have disagreed with

this affiant, until [date], when this affiant received new informa-

tion, which was imparted to attorneys for this affiant and set out

‘ above. The information could not have been obtained at an

earlier date, as it was not known to any of the parties defendant

that it existed until this affiant was so informed as stated above.

Affiant further states that he believes that Hon. has

impressions or prejudices in his mind and against this defendant,

and against his family, including his codefendants, sons of this

affiant, which it would take evidence to remove, and that he

cannot have a fair and impartial trial before Hon. , and

that he is entitled to have a trial before another United States

judge.

Subscribed and sworn to beforeme this [date]

  

 

 

 

 

 

 

 

   

  

 

 

 

Notary Public

My Commission expires
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COMMENT

An unsworn declaration under penalty of perjury may be used in lieu

of an affidavit. 28 U.S.C.A. § 1746. The form for an unsworn declara-

tion under Section 1746 executed within the United States is as follows:

“I declare [or certify, verify, or state] under penalty of perjury that the

foregoing is true and correct. Executed on [date ].”

However, local practice should be consulted. Some courts may still

prefer affidavits to declarations under penalty of perjury. See Moymhan,

Affidavit Evidence, 14 Litigation 43 (Spring 1988).

See § 5151, Comment.

§ 5153. Affidavit of Bias or Prejudice—Recitation of Spe-

cific Facts and Reasons for Belief That Judge

Is Biased or Prejudiced

[Venue]

Petitioners [defendants] represent that they jointly and sever-

 

 

 

ally believe that Judge has a personal bias and prejudice

against certain of the defendants, namely, .’ and

, defendants in this cause, and impleaded With and
 

 

, defendants in this case. The grounds for the petitioners’

beliefs are the following facts:

[State specific facts showing bias or prejudice]

 

 

Subscribed and sworn to before me this [date].

 

Notary Public

My commission expires [date].

COMMENT

An unsworn declaration under penalty of perjury may be used in lieu

of an affidavit. 28 U.S.C.A. § 1746. The form for an unsworn declara-

tion under Section 1746 executed within the United States is as follows:

“I declare [or certify, verify, or state] under penalty of perjury that the

foregoing is true and correct. Executed on [date].

However, local practice should be consulted. Some courts may still

prefer affidavits to declarations under penalty of perjury. See Moymhan,

Affidavit Evidence, 14 Litigation 43 (Spring 1988).

See § 5151, Comment.

§ 5154. Allegation of Affidavit Stating Cause of Delay in

F1. 8

Affiant further states that she did not file this or any affidavit

of prejudice until this date for the reason that the first knowledge

she had that Hon. has a personal bias and prejudice
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against her was on [date], and subsequent to that, and this affiant

has filed this affidavit of prejudice at the first opportunity.

COMMENT

An unsworn declaration under penalty of perjury may be used in lieu

of an affidavit. 28 U.S.C.A. § 1746. The form for an unsworn declara-

tion under Section 1746 executed within the United States is as follows:

“I declare [or certify, verify, or state] under penalty of perjury that the

foregoing is true and correct. Executed on [date ].”

However, local practice should be consulted. Some courts may still

prefer affidavits to declarations under penalty of perjury. See Moynihan,

Affidavit Evidence, 14 litigation 43 (Spring 1988).

See § 5151, Comment.

§ 5155. Allegation of Affidavit Stating Cause of Delay in

Filing—Another Form

Defendant says that he did not file this affidavit until this

date for the reason that knowledge of such bias and prejudice did

not come to him until this date, and the absence of knowledge is

good cause for his failure to file the affidavit prior to this date.

COMMENT

See § 5151, Comment; and § 5154, Comment.

§ 5156. Certificate of Counsel Supporting Affidavit

We, the undersigned, and counsel of record in

the above-entitled cause, hereby certify that the above affidavit

made by is made in good faith.

Dated:

 

 

 

 

Attorney for

Address:

vi

/

Attorney for

Address:

COMMENT

See § 5151, Comment.

§ 5157. Certificate of Counsel Supporting Affidavit—An-

other Form

I«hereby certify that I am counsel of record for __.,

defendant [or plaintiff] in the above-entitled cause, and that the

above affidavit is made in good faith.
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Dated: __

 

Attorney for

Address:

COMMENT

  

See § 5151, Comment.

§ 5158. Certification of Disqualification Upon Filing of

Affidavit of Prejudice

[Title of Court and Cause]

plaintiff [or defendant] in the above-entitled cause has

made and filed an affidavit [or declaration] that I have a [personal]

bias or prejudice against her, and asks that another Judge be

designated in the cause.

I do hereby, in accordance with the provisions of Section 144

of Title 28 of the United States Code, proceed no further in this

motion.

Dated: __

 

 

United States District Judge

COMMENT

See § 5151, Comment.

§ 5159. Order Designating Another Judge

[Title of Court and Cause]

Upon the affidavit [or declaration] of the certificate of

counsel for __._, and certificate of the Honorable

District Judge of the District of , which

have been examined by me;

I, , Chief Judge of the

designate and appoint the Honorable

  

 

 

 

Circuit do hereby

District Judge of the

     

 

 

 

 

District of to hear and dispose of the above-entitled cause

within the District of with all the powers of a

judge of the District of

[Date]

Chief Judge, Circuit
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“3&9 CHANGE or JUDGE Ch. 64

Counsel for the respective parties may communicate with

Judge ___, who W111 inform them at what time or times it may

 

 

 

be convenient to hold court in the District.

Chief Judge, Circuit

COMIWENT

See § 5151, Comment.

§ 5160. Ord;r Designating Another Judge—Another

orm

[Title of Court and Cause]

The plaintiff has made an affidavit [or declaration] of

personal bias touching the judge before whom the above-entitled

cause is pending, and I hereby designate Honorable _.,

District Judge of the District of , to try and dispose

of the cause.

 

  

 

Chief Judge,

COMMENT

Circuit 

See § 5151, Comment.
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ca 64 PERSONAL BIAS on PREJUDICE § 5162

Rule 63

B. INTEREST OR RELATIONSHIP

§ 5161. Order of Judge Disqualifying Oneself Because of

Previous Relationship

[Title of Court and Cause]

The undersigned Judge, to whom the above-entitled case was

assigned pursuant to Local Rule , is of the opinion that I

should not try this case, by reason of the fact that I was the

attorney who incorporated the City of and was its City

Attorney from until when I was appointed to the

bench. I participated in meetings with the City Manager, City

Council and the then Chief of Police with reference to the employ-

ment of the defendant as a police officer. The Court

hereby orders the case reassigned by the Clerk in accordance with

Local Rule or other applicable rule or order of this Court.

IT IS FURTHER ORDERED that the Clerk serve copies of

this Order'by United States mail on counsel for all parties appear-

ing in this cause.

Dated: ___._

 

 

  

 

 

 

United States District Judge

COMMENT

See § 5151, Comment.

§ 5162. Order of Judge Disqualifying Oneself Because of

Relationship

[Title of Court and Cause]

On [date], the plaintiff presented its application for a prelimi-

nary injunction. And it appeared that the manager of the plain-_

tiff company is a son of the presiding judge. The judge is of the

opinion that it is not proper for the judge to sit in the case and on

the judge’s own motion declines to hear the application, and

orders that the facts with respect to it be entered of record.

Dated:

 

 

United States District Judge

COMMENT

See § 5151, Comment.
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outside the judicial district of thisoourt and is not subject to service of process

therein], and the motion having been heard and submitted to the court, and

the court being fully advised; therefore.

IT IS ORDERED that this action be and it is dismissed without prejudice,

with costs allowed to such defendant.

Dated _4_, 19.5_

 

[Signature and title]

NOTES

(See note; in § 1:2321)

§ 1:2323 Order—Directing joinder of indispensable party

or, alternatively, dismissal of action [FRCP

1208(7), 19(3)]

[Caption, see § 1:2321]

ORDER

On the motion of defendant _1 [name] to dismiss the above-entitled

action on the ground that __2__ [name] is an indispensable party and has

not been joined herein, and the motion having been fully heard and submitted

to the court for its decision and it appearing to the court that _a__ [indis-

pensable party] is an indispensable party to the award of relief to the present

parties of the action, and good cause appearing; therefore,

IT is ORDERED:

1. That _4 [indispensable party] be joined herein as a party plaintiff,

or, if he refuse to be joined as such plaintiff, as'.s___ [an involuntary

plaintiff or a defendant]; and that such joinder shall be effected by plaintiff by

appropriate process.

2. That if __s_._ [indispensable party] cannot be joined as hereinabove

directed within ___7 days after the date of this order, this action shall

without further order be dismissed by the clerk without prejudice.

Dated ._a___. 19.9.. /‘

 

 

 

/[Signature and title]

NOTES

(See note: in § 1:232!)
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ACTIONS IN DISTRICT COURT
§ 1:233]

XI. TRIAL

A. DISQUALIFICATION OF JUDGE OR OTHER

JUDICIAL OFFICER; JUDICIAL MISCONDUCT

OR DISABILITY

1. INTRODUCTION

§ 122331 Scope of division '

This division consists of forms and material pertaining to the disqualifi-

cation of a judge or other judicial ofiicer to preside in a civil action in a

United States District Court; and complaints to a Federal Court of Appeals

concerning alleged judicial misconduct or disability. Treated elsewhere are

forms relating to disclosure as to corporate affiliations, financial interests,

and interested parties, which disclosure may be used to determine the need

for recusal of a judge,“ and relief from a judgment.“

 

GENERAL REFERENCES

Federal statutes and court rules that specifically apply to the disqualifi-

cation of a judge or other judicial officer to preside in a civil action in a

United States District Court, or to complaints to a Federal Court of

Appeals concerning alleged judicial misconduct or disability, are listed

below. Note: The General Index to the United States Code Service (USCS)

should also be checked.

Statutes:

28 USCS § 144 [disqualification ofjudge due to personal bias or prejudice].

28 USCS § 372(c) [complaint to Court ofAppeals concerning allegedjudicial misconduct

or disability].

28 USCS § 455 [disqualification ofjudge, magistrate judge, etc.].

28 USCS § 458 [ineligibility of relative ofjudge for office or duty in court].

28 USCS § 460 [application of statutes including 28 USCS §§ 455 and 458 to judges of

territorial court invested with jurisdiction of District Court].

Court Rules: ,

Federal Rules of Civil Procedure, Rule 63 [inability ofjudge to proceed].

Reminder: Always check the advance sheets to the United States Code Service (USCS)

for latest court rule changes, and be certain to examine local Court of Appeals and

District Court rules in Federal Procedure Rules Service to determine whether any

additional or special procedural requirements exist.

RESEARCH REFERENCES

Sources of collateral material related to the disqualification of ajudge or

other judicial officer to preside in a civil action in a United States District

 

15. See §§ lz548-lz552, supra.

16. See §§ l:3451-l:3480, infra.
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§ 122331 ACTIONS IN DISTRICT COURT

Court, or to complaints to a Federal Court of Appeals concerning alleged

judicial misconduct or disability, are listed below.

Texts:
1’

7A Fen Pxoc, L En, ' ' . - - ~ - ~ "20:19:}, 20:339-20:363(.:oum and Judicral System §§ 20.17, 20.25, 20.29, 20.41 20.151, i,

33 Fan Pace, 1. En. Trial gs 77:183-77:185.

15A AM jun 2d, Clerks of Court § 9. i"

16 AM jun 2d, Constitutional Law § 331.
'

16A AM jun 2d, Constitutional Law §§ 855, 856.

27 AM jun 2d, Equity § 227.

46 AM jun 2d, Judges §§ 86-236.

 

   

   

Annotations:

  ALR INDEX: Attorney or Assistance of Attorney; Bias or Prejudice; Conflict of Interest; .

Contempt; Due Process; Financial Interest and Benefit: Judges; Magistrates; Prior Acts 1'

and Matters; Recusal; Time and Date; Trial by Court. "

Trial Aids:

2 AMJUR POF 495, Bias or Prejudice.

20 AMJUR POF 223, Religious Prejudice.

Digests: .

L ED DIGEST: Constitutional law §§ 746, 767, 778.5; Evidence §§ 947, 948; Judges

§§ 6-11; Statutes §§ 1015. 108.4, 164.6; United States § 17.

ALR DIGEST: Constitutional Law §§ 605, 615; judges §§ 3, 13-25; Reference § 6.

FEDERAL RULES DIGEST! FINDEX 63.1, 63.2.
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§ 1:2332 Annotation references

Annotations which relate to the disqualification of a judge or other

judicial officer to preside in a civil action in a trial in a United States District

Court, or to complaints to a Federal Court of Appeals concerning alleged

judicial misconduct or disability, are listed below.

.‘i

Contempt proceedings as violating procedural due process—Supreme Court cases. 39 L

Ed 2d .1031 [see especially 95, concerning right to trial before unbiased judge, and

disqualification ofjudge].

Exercise of federal court’s summary power to punish for contempt committed in the

actual presence of the court. 96 L Ed 762, 3 1. Ed 2d 1855 [see especially § 11,

concerning disqualification ofjudge].

ALR Federal annotations: .

Disqtlalification of federal judge, under 28 USCS § 455(b)(5)(ii), on ground that judge’s

relative is acting as lawyer in proceeding. 73 ALR Fed 879.

Conduct or bias of law clerk or other judicial support personnel as warranting recusal of

federal judge or magistrate. 65 ALR Fed 775. '

Review of federal judge's grant or denial of motion to recuse. 64 ALR Fed 433. ,

Mandamus as remedy to compel disqualification of federal judge. 56 ALR Fed 494. . Pr

L Ed annotations:
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Disqualification of judge under 28 USCS 5455(b)(4), providing for disqualification

where judge has financial or other interest in proceeding. 55 ALR Fed 650.

Disqualification of judge under 28 USCS 9455(b)(5)(iii), where judge or his or her

spouse, or certain of their relatives, is known to have an interest that could be affected

by the proceeding. 54 ALR Fed 855.

judge‘s membership in bar association as ground for disqualification under 28 USCS

§455. 42 AIR Fed 331.

Construction and application of 28 USCS §455(a) providing for disqualification of

justice, judge, magistrate, or referee in bankruptcy in any proceeding in which his

impartiality might reasonably be questioned. 40 ALR Fed 954.

Timeliness of affidavit of disqualification of trial judge under 28 USCS § 144. 24 ALR

Fed 290.

Form and requirements of certificate and affidavit of disqualification of trial judge under

28 USCS § 144. 23 ALR Fed 637.

Disqualification of original trial judge to sit on retrial after reversal or mistrial; federal

cases. 22 ALR Fed 709.

Disqualification of federal judge, under 28 USC § 144, for acts and conduct occurring in

courtroom during trial or in ruling upon issues or questions involved. 2 ALR Fed 917.

ALR annotations:

Abuse or misuse of contempt power as ground for removal or discipline of judge. 76

ALR4th 982.

Disqualification ofjudge because of political association or relation to attorney in case.

65 ALR4th 73.

Disqualification of judge because of assault or threat against him by party or person

associated with party. 25 ALR4th 923.

Membership in fraternal or social club or order affected by a case as ground for

disqualification ofjudge. 75 ALRSd 1021.

Disqualification of judge, justice of the peace, or similar judicial officer for pecuniary

interest in fines, forfeitures, or fees payable by litigants. 72 ALRSd 375.

Afiidavit or motion for disqualification ofjudge as contempt. 70 ALRSd 797.

Power of court to remove or suspend judge. 53 ALRSd 882.

Disqualifimtion of judge because of his or another's holding or owning stock in

corporation involved in litigation. 25 ALR3d 1331. -

Disqualification ofjudge for bias against counsel for litigant. 23 ALR3d 1416.

Disqualification ofjudge on ground of being a witness in the case. 22 ALR3d 1198.

Disqualification of judge for having decided different use against litigant. 21 ALR3d

1369.

Propriety and prejudicial effect of suggestion or comments by judge as to compromise

or settlement of civil case. 6 ALRSd 1457 [see especially § 6, generally concerning basis

for disqualification ofjudge or transfer of cause].

Intervenor’s right to disqualify judge. 92 ALR2d 1110.

Prohibition as appropriate remedy to prevent allegedly disqualified judge from proceed-

ing with use. 92 ALR2d 306.

Time for asserting disqualification ofjudge, and waiver of disqualification. 73 ALR2d

1238. '

Prior representation or activity as attorney or counsel as disqualifying judge. 72 ALR2d

443.

Disqualification ofjudge in proceedings to punish contempt against or involving himself

or court of which he is a member. 64 ALR2d 600.

Relationship to attorney as disqualifying judge. 50 ALR2d 143.

Mandamus as remedy to compel assertedly disqualified judge to recuse self or to certify

his disqualification. 45 ALR2d 937.

 

1A Federal Forms

05318 Page 347

217

 



 

 

§ 1:2332

Interest ofjudge in an oflicial or representative capacity, or relationship ofjudge to one

who is a party in an official or representative capacity, as disqualification. 10 ALR2d 1307.

Reminder: For additional annotation material, consult the ALR Index.

§ 1:2333 Procedural guide

Whenever a party in a proceeding in United States District Court files a

timely and sufficient affidavit that the judge before whom the matter is

pending has a personal bias against the party or in favor of an adverse

party, the judge must proceed no further in the proceeding, and another

judge must be assigned to hear it. An affidavit alleging bias or prejudice

on the part of a judge must state the facts and reasons for the belief that

such bias or prejudice exists." The affidavit must be filed not less than 10

days before the beginning of the session at which the proceeding is to be

heard, unless good cause is shown for failure to file within such time, and

it is to be accompanied by a certificate of counsel of record stating that it

is made in good faith. A party may file only one such affidavit in any case.18

In order to be disqualifying, the judge's alleged bias or prejudice must

stem from an extrajudicial source and result in an opinion on the merits

on some basis other than what the judge learned from participation in the

case.“ *

Under certain circumstances, judges and other judicial officers are

required to disqualify themselves from a proceeding.”

Any person alleging that a circuit, district, bankruptcy, or magistrate

judge has engaged in conduct prejudicial to the effective and expeditious

 

17. Alfidavit may be made on information and belief if facts are set forth as basis of belief.

Berger v United States (1921) 255 US 22, 65 L Ed 481, 41 S Ct 230 (under predecessor

to 28 USCS § 144).

18. 28 USCS § 144. .

Texts: 7A Fed Proc, 1. Ed, COURTS AND jumcuu. SYSTEM §§ 20:339-20:363.

Annotatlons: Conduct or bias of law clerk or other/ judicial support personnel as

warranting recusal of federal judge or magisuate. 65 ALR Fed 775.

—Timeliness of affidavit of disqualification of trial judge under 28 USCS § 144. 24 ALR

Fed 290. ,

Form and requirements of certificate and affidavit of disqualification of trial judge under

28 USCS § 144. 23 ALR Fed 637.

Disqualification of federal judge, under 28 USC § 144, for acts and conduct occurring in

courtroom during trial or in ruling upon issues or questions involved. 2 ALR Fed 917.

Time for asserting disqualification of judge, and waiver of disqualification. 73 ALR2d

1238.

19. United States v Grinnell Corp. (.1966) 384 US 563, 16 L Ed 2d 778, 86 S Ct 1698, 1966

'CCH Trade Cases P 71789.

20. 28 USCS § 455.

As to such circumstances, see the checklist in § 1:2334, infra.

Texts: 7A Fed Proc, L Ed, COURTS ANDjumcw. SYSTEM §§ 20:47-20:151.
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ACTIONS IN DISTRICT COURT

administration of the business of the courts, or alleging that such a judge

is unable to discharge all the duties of his or her office by reason of mental

or physical disability, may file a written complaint with the clerk of the

Court of Appeals for the circuit, which complaint must contain a brief

statement of the facts constituting such conduct.”1 The chiefjudge to whom

a complaint of judicial misconduct is referred may either (1) dismiss the

complaint; (2) conclude that corrective action has already been taken or

that action on the complaint is no longer necessary because of intervening

events; or (3) appoint an investigative committee to conduct an investiga-

tion of the matter and report to the judicial council of the circuit.”

§ 1:2334

 

If a judge becomes unable to proceed after a trial or hearing has been

commenced, any other judge may proceed upon (1) certifying familiarity

with the record, and (2) determining that the proceedings in the case may

be completed without prejudice to the parties.23

A person is ineligible for appointment to or employment in any office or

duty in any court where the person is related by affinity or consanguinity

within the degree of first cousin to any justice or judge of the court.“

§ 1:2334 Checklist—Grounds for disqualification of judge

or other judicial oflicer under 28 USCS § 455”

o Reasonable question as to impartiality“

 

21. 28 USCS § 372(c)(1).

Texts: 7A Fed Proc, L Ed, COURTS AND jumcuu. SYSTEM §§ 20:41-20:46.

22. 28 USCS § 372(c)(3)—(5).

23. FRCP 63.

Texts: 33 Fed Proc, L Ed, TRIAL §§ 77:183-77:185.

24. 28 USCS § 458.

Texts: 7A Fed Proc, L Ed, Court-rs AND Juoxcm. SYSTEM § 20:29.

25. For convenience, each pertinent checklist item uses only the term “judge," rather than

the full list ofjudicial officers subject to a provision of § 455—that is, a judge, magistrate

judge, and so forth. In addition, this checklist is limited to 28 USCS § 455; see also the

other provisions referred to in § 1:2331, supra.

26. 28 USCS §455(a). »

Recusal is required under 28 USCS § 455(a) if a reasonable person, knowing all the cir-

cumstances, would expect that the judge would have actual knowledge of facts indicating

interest or bias in the case. Liljeberg v Health Services Acquisition Corp. (1988) 486 US

847, 100 L Ed 2d 855, 108 S Ct 2194, 11 FR Serv 3d 433.

It is not a ground for disqualification under 28 USCS § 455 that, prior to nomination, a

judge has expressed an understanding of the meaning of a particular provision of the

Federal Constitution. Laird v Tatum (1972) 409 US 824, 34 L Ed 2d 50, 93 S Ct 7 (per

' Rehnquist,j.).
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0 Personal bias or prejudice concerning a party“

1:2334

0 Personal knowledge of disputed evidentiary facts concerning the pro-

ceeding”

0 Associated with action as: ‘

-—-Counsel

—Material witness

——-Associate of counsel who served during such association as repre-

sentative concerning matter

—Associate of counsel who has been material Witness”

0 Participated in or expressed an opinion concerning matter while a

government employee as:

—Counsel

—Adviser

—Material witness”

0 Interest which could be substantially affected by outcome of action or

financial interest therein or in party thereto, by:

-—_]udge as an individual

 

27.

28.

29.

30.

Annotations:judge’s membership in bar association as ground for disqualification under

28 USCS §455. 42 ALR Fed 331. ' .

Construction and application of 28 USCS § 455(a) providing for disqualification of

justice, judge, magistrate, or referee in bankruptcy in any proceeding in which his

impartiality might reasonably be questioned. 40 ALR Fed 954.

Disqualification ofjudge because of political association or relation to attorney in case.

65 ALR4th 73.

Disqualification of judge because of assault or threat against him by party or person

associated with party. 25 ALR4th 923.

Membership in fraternal or social club or order affected by a case as ground for

disqualification ofjudge. 75 ALRSd 1021.

Disqualification of judge, justice of the peace, or similar judicial officer for pecuniary

interest in fines, forfeitures, or fees payable by litigants. 72 ALRSd 375.

Disqualification ofjudge in proceedings to punish contempt against or involving himself

or court of which he is a member. 64 ALR2d 600. /

Interest ofjudge in an official or representative capacity, or relationship ofjudge to one

who is a party in an official or representative capacity, as disqualification. 10 ALR2d 1307.

28 USCS §455(b)(l). '

Annotations: Disqualification ofjudge for bias against counsel for litigant. 23 ALRSd

1416. -

Disqualification of judge for having decided different case against litigant. 21 ALR3d

1369.

28 USCS §455(b)(1).

28 USCS §455(b)(2).

Annotations: Disqualification of judge on ground of being a witness in the case. 22

ALRSd 1198.

Prior representation or activity as attorney or counsel as disqualifying judge. 72 ALR2d

443.

28 USCS §455(b)(3).
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§ 112334

—_]udge as a fiduciary

—judge’s spouse

-—Minor child residing in judge’s household"

Ifjudge, judge’s spouse, person related within the third degree to ei-

ther, or the spouse of such person, is:

—-A party or an officer, director, or trustee of a party to the action”

—Acting therein as a lawyer”

—Known by the judge to have an interest which could be substantially

affected by the outcome“

——To the judge's knowledge likely to be a material witness in the

action”

Exception not requiring disqualification where

——After substantial judicial time has been devoted to a matter, there is

a subsequent appearance or discovery that the judge individually or

as a fiduciary, or a spouse or minor child residing in the judge’s

household, has a financial interest in a party other than an interest

that could be substantially affected by the outcome, and

—The judge, spouse, or minor child divests himself or herself of the

interest that provides the grounds for disqualification.”

 

31.

32.

33.

35.

28 USCS § 455(b)(4).

Federal judges are not required by 28 USCS § 455 to disqualify themselves in litigation

challenging the constitutionality of federal laws stopping or reducing cost-of-living

increases for federal judges. United States v Will (1980) 449 US 200, 66 L Ed 2d 392,

101 S Ct 471. .

Annotations: Disqualification ofjudge under 28 USCS § 455(b) (4), providing for disqual-

ification where judge has financial or other interest in proceeding. 55 ALR Fed 650.

Disqualification of judge because of his or another's holding or owning stock in

corporation involved in litigation. 25 ALRSd 1381.

28 USCS § 455(b)(5)(i).

28 USCS § 455(b)(5)(ii).

Annotations: Disqualification of federal judge, under 28 USCS § 455(b)(5) (ii), on ground

that judge's relative is acting as lawyer in proceeding. 73 ALR Fed 879.

Relationship to attorney as disqualifying judge. 50 ALR2d 143.

. 28 USCS 5455(b)(5)(iii).

Annotations: Disqualification ofjudge under 28 USCS § 455(b)(5) (iii), where judge or

his or her spouse, or certain of their relatives, is known to have an interest that could be

affected by the proceeding. 54 ALR Fed 855.

28 USCS § 455(b)(5)(iv).

56. 28 USCS § 455(f).
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§ 1:234] ACTIONS IN DISTRICT COURT

2. PROCEDURAL FORMS

§ 1:234] Motion and notice—Disqualification of judge—

Personal bias or prejudice [28 USCS 144

455(b)(1)] §§ ’

UNITED STATES DISTRICT COURT

FOR THE _1__ DISTRICT OF _2__

_.'I— DIVISION

”3'5"“ Civil Action. File No. _5_
MOTION TO DlSMISS

Defendant.

._7 [Moving party] files herewith his [or ”her"] affidavit. as required by

Title 28, United States Code, Section 144, to show that the Honorable

_fa__ has a personal bias or prejudice .9 [against him or in favor

0 __10 .

Based thereon, _11 [moving party] respectfully moves that the

Honorable _1?— proceed no further herein and that another judge be

assugned to hear this proceeding. ’

 

 

 

Dated _1a__., 19_14_.

[Signature and address]

Notice of Motion

To: _15_._. Attorney for _.1e__ [opposing party] _17 [address] 

Please take notice that on _1s_____. 19.19.. at _2o— o’clock _21..m.

or as soon thereafter as counsel can be heard, in Room __22___. United

States Court House, _zz__ [address], the ,uridersigned will bring the

above motion on for hearing.

Dated __24__, 19_25_.

[Signature and address]

NOTES

- Practice Aldo:

Tarts: Disqualification for personal bias or re'udice 7A FED P L E

Judicial System §§ 20:94.135. P J Roc' 0’ owns and
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Annotations: Contempt proceedings as violating procedural due process Supreme Court

cases. 39 L Ed 2d 1031 [see especially § 5, concerning right to trial before unbiased

judge, and disqualification ofjudge]. »

—Conduct or bias of law clerk or other judicial support personnel as warranting

recusal of federal judge or magistrate. 65 ALR Fed 775.

—Review of federal judge‘s grant or denial of motion to recuse. 64 ALR Fed 433.

—Mandamus as remedy to compel disqualification of federal judge. 56 ALR Fed 494.

--judge‘s membership in bar association as ground for disqualification under 28 USCS

§455. 42 ALR Fed 331.

—Timeliness of aflidavit of disqualification of trial judge under 28 USCS § 144. 24

ALR Fed 290.

—Fonn and requirements of certificate and affidavit of disqualification of trial judge

under 28 USCS § 144. 23 ALR Fed 637.

—Disqualification of original trial judge to sit on retrial after reversal or mistrial;

federal cases. 22 ALR Fed 709. '

—Disqualification of federal judge, under 28 USC § 144, for acts and conduct

occurring in courtroom during trial or in ruling upon issues or questions involved. 2

ALR Fed 917.

—Abuse or misuse of contempt power as ground for removal or discipline ofjudge.

76 ALR4th 982.

—Disqualification of judge because of political association or relation to attorney in

case. 65 ALR4th 73.

—Power of court to remove or suspend judge. 53 ALRSd 882.

—Disqualification ofjudge for bias against counsel for litigant. 28 ALRSd 1416.

—Disqualification ofjudge for having decided different case against litigant. 21 ALRSd

1369.

—Time for asserting disqualification ofjudge, and waiver of disqualification. 73 ALR2d

1238. '

—Prior representation or activity as attorney or counsel as disqualifying judge. 72

ALR2d 443.

1:2342 Motion—Disqualification of judge—For interest

[28 USCS § 455]

[Caption see § 1:2341]

_1__[Moving party] shows that the Honorable _2__ is disqualified

from presiding as judge at the trial of the above numbered and entitled cause

under the provisions of Title 28, United States Code, Section 455, due to

_s_.__ [set forth cause of disqualification for interest], as more fully set

forth in the affidavit attached hereto and made a part hereof. ,

Wherefore. _4______ [moving party] moves that the Honorable _5__

declare himself [or “herself"] disqualified to sit on the hearing of this cause

and that another judge be assigned to hear this action.

Dated _a._. 19. _.

[Signature and address]
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§ 1:2342 ACTIONS IN DISTRICT COURT

[Notice of motion, see § 122341]

[Attach affidavit] ‘

 

NOTES

(Sn also notes in § 1:234!)

Practice Aids:

Texts: Interest of judge or judge's relative in case. 7A FED PRoc, L ED, Courts and

Judicial System §§ 20:142-20215].

Annotations: Disqualification of judge under 28 USCS §455(b)(4), providing for dis-

qualification where judge has financial or other interest in proceeding. 55 ALR Fed

650.

—Disqualification ofjudge under 28 USCS § 455(b)(5)(iii), where judge or his or her

spouse, or certain of their relatives. is known to have an interest that could be affected

by the proceeding. 54 ALR Fed 855.

—Disqualification ofjudge, justice of the peace. or similar judicial oflicer for pecuniary

interest in fines, forfeitures, or fees payable by litigants. 72 ALRSd 375.

-——Relationship to attorney as disqualifying judge. 50 ALR2d 143.

-——Mandamus as remedy to compel assertedly disqualified judge to recuse self or to

certify his disqualification. 45 ALR2d 937.

—-—Interest ofjudge in an official or representative capacity, or relationship ofjudge to

one who is a party in an official or representative capacity, as disqualification. 10

ALR2d 1307.

§ 1:2343 Application—Disqualification of judge—For in-

terest—Altemate form [28 USCS § 455]

[Caption, see § 1:2341]

[Title]

To the Honorable Judges of the said Court [or “To the Honorable _1_,

Judge of the said court"]:

The petition of ._2____., defendant [or “plaintiff"] in the above-entitled

cause respectfully represents that the cause of action in the action is for

_._a___ [or "that the matter in controversy herein is _.4 "1, and that

the Honorable __5__. Judge of said court in/which the action was

commenced and is now pending, and who is required by law to hear and

decide the same, is concerned in interest therein for the reason that _.s._____..

[state facts which showjudge’s interest].

[Or “has been of counsel for __.7 in that action” or “is a material

witness for .a_._ in that action" or “is related to (or, “connected with’)

_e._, plaintiff (or ‘defendant’) herein in that he (or ‘she') is _10

(state relationship or connection)."] '

Wherefore petitioner prays that another judge may be designated in the

manner provided by law in such cases.

Defendant [or “Plaintiff"] and Petitioner [Verification]

 

 

 

_11 

NOTES

(See note: in 55 1:2342)
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ACTIONS IN DISTRICT COURT
§ 1:2345

§lz2344 Affidavit—In support of motion to disqualify

judge for personal bias or prejudice [28 USCS

§§ 144, 455(b)(l)]

[Caption, see § 12341]

State of ._.1

County of _2___

l. _a_.__ [name], being duly sworn, say:

1. I am the __.4__. [identity of party] in the above numbered and entitled

cause.

2. I am informed and believe. and based on such information and belief, al-

lege that the Honorable _5__._. the judge before whom this. cause Is

pending, has a personal bias or prejudice __a.__. [against me or In favor of

_7 (identity of any adverse party)].

3. The facts and the reasons for the belief that such bias or prejudice exists

are .15....— [detail facts].

Dated _9__., 19-10..

 

 

[Signature]

Sworn to and subscribed before me this _n day of _12____,

19-13..

 

[Signature and title]

NOTES

(See note: in ”1:23“, 1:2342)

§l:2345 Aflidavit—In support of motion to disqualify

judge for personal bias or prejudice—Together

with certificate of counsel and applicatton [28

USCS §§ 144, 455(b)(l)]

[Caption, see § 12341; venue, see §1:2344]

_1 being duly sworn, deposes and says:

1. I am the defendant [or "plaintiff"] in the above-entitled cause.

2. I believe that the Honorable _2___. Judge of the United States District

Court in which this action was commenced and is now pending, and before

whom it is to be tried or heard. has a personal bias [or “prejudice" or "bias

and prejudice"] against me [or “in favor of .4.___. the ._.4_._- opposmg

party herein"], and the reason for such belief is as follows: _5__.._ [state

facts to show bias or prejudice].

Dated ._a____.. 19... (SlG)__A_____..._. Defendant [or “Plain-

1W]

[Jurat, See § 112344]

 

Certificate of Counsel

I hereby certify that I am counsel of record for _s__ defendant [or

“plaintiff"] in the above-entitled cause. and as such prepared the above affi-

hocld: 7010maeeagme51 225

   



  

§ 1:2345 ACTIONS IN DISTRICT COURT

davit at the request of the defendant [or "plaintiff"], that l am informed as to

the proceedings therein, and that such affidavit and application are made in

good faith and not for the purpose of hindrance or delay.

_..1o____._____. Attorney for _n._.___..__

Dated _.t2___. 19.13..

To the Clerk of Above-named Court:

Application is hereby made. for the reasons set forth in the foregoing affi-

davit and certificate. that appropriate proceedings be taken under 28 USC 144

to assign another judge to hear the proceeding.

Dated _14.__., 19.15..

__1s________, Attorney for Defendant [or “Plaintiff”]

NOTES

(See note: in § 1:2341)

§ 1:2346 Affidavit—In support of motion to disqualify

judge for interest [28 USCS § 455]

[Caption, see § 1:2341; venue. see 51:2344]

. being duly sworn, say: ,

1. I am the _2___ [identity of party] in the above numbered and entitled

cause.

2. Judge _.a___ has _4 [set forth ground of disqualification] and

is therefore disqualified to act in the above numbered and entitled cause under

the provisions of Title 28, United States Code. Section 455.

3. The facts showing such interest are __5___ [set forth facts showing

the grounds of disqualification].

l, _1 

 

[Signature]

[Jurat, see 5112344]

NOTES 1'

(See note: in § 1:2342)
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ACTIONS IN DISTRICT COURT
§ 122347

1:2347 Com laint—fAlleging judicial misconduct or dis-

§ ability—In Second Circuit (CA2 Rules Appx,

Part E) [28 USCS § 372(c)]

JUDICIAL COUNCIL
OF THE SECOND CIRCUIT 4

COMPLAINT AGAINST JUDICIAL OFFICERS UNDER 28 U.S.C. i372(¢)

was:

(a) - All questions on this form must be answered.

(1:) A separate complaint form must be filled out for ach judicial officer complained

(c) Submit the correct number of oopiel of this form and the statement of facts. For a

complaint against:

acouflofappalsjudn—o
riginalandiicopiee

_

adisu'icteounjudgeo
rmagimtejudge-onpna

landteoptee

abankruptcyjudge-ori
ginalandSooptel

(For further infer-nation see Rule 2(a)).

(d) Service on the judicial officer will be made by the Clerk's Office. (For furth

information see Rule 3(a)(l)).
.

(e) Mailthistonnmieaa
moffacuanddieappm

pdatenumberofeopi
euotheClerk.

United States Court of Appuls. United States Courthouse. 4O Foley Square. New York.

New York [0007.

1. Complainant': name: 

Addreu'

 

Dayu‘memlephone(withareee
ode):[ l

2. Judge or mam judge complained" about:

Name

Court:

 

IIIDTC ; ‘ ,
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§ 1:2351 ACTIONS IN DISTRICT COURT

Are (were) you a party or lawyer in the lawsuit?

Party l l Lawyer [ 1 Neither [ ]

If a party, give the name, address, and telephone number of your lawyer.

 

 

 

Docket numbers of any appeals to the _1 th Circuit: 

4. Have you filed any lawsuits against the judge or magistrate?

Yes [ ] No [ ]

If “yes." give the following information about each lawsuit (use the re

verse side if there is more than one):

Court:

Docket number

Present status of suit

Name. address, and telephone number of your lawyer:

 

Court to which any appeal has been taken:

Docket number 'of the appeal'

Present status of appeal-

5. On separate sheets of paper. not larger than the paper this form is printed

on, describe the conduct or the evidence of disability that is the subject of this

complaint. See rule 2(b) and 2(d). Do not use more than 5 pages (5 sides).

Most complaints do not require that much.

6. You should either _

(1) check the first box below and sign this form in the notary public; or

(2) check the second box and sign the form. You do not need a no-

tary public it you check the second box.

[ ] i swear (affirm that-

[ ] I declare under penalty of perjury that-

(1) l have read rules 1 and 2 of the Rules of the Judicial Council of the 8th

Circuit Governing Complaints of Judicial Misconduct or Disability, and

i:

238 . ' ‘ l T ' leederarForm‘;
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ACTIONS IN DISTRICT COURT § 122351

 

(2) The statements made in this complaint are true and correct to the best

 

 

 

 

 

of my knowledge.

(Signature)

Executed on

(Date)

Sworn and subscribed to before me

(Date)

(Notary Public)

My commission expires'

NOTES

(8:: nous in § 1:2347)
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§ 1:2350 ACTIONS IN DISTRICT COURT

Present status of suit:

Your Lawyer's Name-

Address-

 

Telephone ()___..__._

Court to which any appeal has been taken:

Docket number of the appear

Present status of the appeal'

5. On separate sheets of paper, not larger than the paper this form is

printed on. describe the conduct or the evidence of disability that is the

subject of this complaint. See rule 2(b) and rule 2(d). Do not use more

than 5 pages (5 sides). Most complaints do not require that much.

6. You should either

(1) check the first box below and sign this form in the presence of a notary

public; or

(2) check the second box and sign the form. You do not need a notary

public if you check the second box.

I] I swear (atlinn) that-

lj l declare under penalty of perjury that-

(1) I have read rules 1 and 2 of the Rules of the Sixth Circuit Governing . 7}

Complaints of Judicial Misconduct or Disability. and 5

(2) The statements made in this complaint are true and correct to the

best of my knowledge. '

 

(Signature)
,

Executed on_... _

(Date)

Sworn and subscribed

to before me

(Date)

 

(Notary Public)

My commission expires:

NOTES

(See note: in 53 1:2347)
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ACTIONS IN DISTRICT COURT
§ 1:2351

§ 1:235] Complaint—Alleging judicial misconduct or dis-

ability—In Eighth Circuit (CA8 Rules, Appx V)

[28 USCS § 372(c)]

COMPLAINT FORM

JUDICIAL COUNCIL OF THE 8TH CIRCUIT

COMPLAINT OF JUDICIAL MISCONDUCT OR
DISABILITY

MAIL THIS FORM TO THE CLERK, UNITED STATES COURT OF

APPEALS, 511 U.S. COURT & CUSTOM HOUSE. 111E4uleJADRg§E

I . OUIS. MO 63101. MARK THE
ENVELOP

EATSRCEFOENDSJCT COMPLAINT" OR “JUDICIAL DISABILITY COM-

PLAINT." DO NOT PUT THE NAME OF THE JUDGE OR MAGIS-

TRATE ON THE ENVELOPE.

SEE RULE 2(a) FOR THE NUMBER OF COPIES REQUIRED. _

Complainant's name:

Name

Address 

 

Daytime telephone: ( )

2. Judge or magistrate complained about:

Name

Court

 

 

 

 

Does this complaint concem the behavior of the judge or magistrate in

particular lawsuit or lawsuits?

Yes[] No[]

If "yes," give the following information about each lain/suit (use the re-

verse side it there is more than one):

Court:

Docket number:
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§ l:’2088

A

A ' 'ACTIONS ’IN DISTRICT'GOU

  

, X. DISMISSAL

B. INVOLUNTARY DISMISSAL FOR FAILURE TO
PROSECUTE ORTO COMPLY, WITH QOURTWRULESWORORDERSMI .4 ea: -;_;«';z¢.; ,2, I

2; PROCEDHRAL FORMS

~§ 1:2088 Order—On Court’s own rhzuhn—Dmmssd for failu' to timely serve—In Western District;o_f__ Axkans;
(Form 9.2) [FRCP 4(m), 41(b)] 4'3“" 3 "" ' J ""\De'lete section heading in bound volum

”—5.“ . ,wlgrnn . M

e and substitute the above heading

‘ Nonssmm

Court Rules: A: amended in December'“l, 19933, FRCP'4(m) relates to {line limit for service of sux

I
I

XI. TRIAL
51., "L, L «z. .. .

A; IbisQuAuirrcATroN omncaon'omm
jUDICIAL OFFICER; jUDICIAL MISCONDUCT OR

;DISABILITY _' . ._ .=

INTRQPECTTON. ‘2
§xlz2333Proceduralguidevhv i v ~'- -' w,‘ . ; “fin-:37" .: "

 

‘ _ V . .
P'as" dr-‘fprejudice” as they are‘used' ini§§ 144 and 455(b)(l)—as

‘ ; ‘ ropriate, because it is
ghf‘not to pos'sessf Or is excessive in degree——one application of thiszejorativeness _requirement; and (3) while

the “objective 3 " ' '
' ‘

42.
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266 120 FEDERAL RULES DECISIONS

wherein a constituent petition for review is pending. Multiple petitions

for review pending in a single circuit shall be allotted only a single

entry in the drum. This random selection shall be witnessed by the

Clerk of the Panel or a designated deputy other than the random

selector. Thereafter, an order on behalf of the Panel shall be issued,

signed by the random selector and the witness,

(i) consolidating the petitions for review in the court of appeals

for the circuit that was randomly selected; and

(ii) designating that circuit as the one in which the record is to

be filed pursuant to Rules 16 and 17 of the Federal Rules of

Appellate Procedure. ‘

(b) A consolidation of petitions for review shall be effective when

the Panel’s consolidation order is filed at the offices of the Panel by the

Clerk of the Panel.

Rule 25: Service of Panel Consolidation Order

(a) The Clerk of the Panel shall serve the Panel’s consolidation

order on the affected agency through the individual or individuals, as

identified in Rule 23(c) of these Rules, who submitted the notice of

multicircuit petitions for review on behalf of the agency.

(b) That individual or individuals, or anyone else designated by the

agency, shall promptly serve the Panel’s consolidation order on all

other parties in all petitions for review included in the Panel’s consoli-

dation order, and shall promptly submit a proof of that service to the

Clerk of the Panel. Service and proof of that service shall also be

governed by Rule 22 of these Rules.

(c) The Clerk of the Panel shall serve the Panel’s consolidation

order on the clerks of all circuit courts of appeals that were among the

candidates for the Panel’s random selection.

FOIA # 57720 (URTS 16 6;

 
 

. THE LIMITED POWER OF

THE FEDERAL COURTS OF APPEALS

TO ORDER A CASE REASSIGNED TO

ANOTHER DISTRICT JUDGE'

by

JACK B. WEINSTEIN "

Some panels of the federal courts of appeals have recently been

ordering that a case on remand be heard by a different district court

judge than the one who originally decided the case. This kind of order is

a matter of concern because it represents an unjustified arrogation of

power by some judges of the court of appeals and is destructive of the

proper relationship between the trial and intermediate appellate courts.

I have never, been subject to such an order. My interest in the subject

is as a Chief Judge concerned with the morale of trial judges and with

the important joint work of the federal trial and appellate courts. To

satisfactorily administer justice, we should have a sense of mutual

respect and understanding among all judges as well as a clear delinea-

tion of roles.

The assumption of power by an appeals panel to control judge selec-

tion can only add to the burdens placed on the trial courts, while

adversely and unnecessarily lowering their morale. The district courts

have carefully designed plans for the division of business among their

judges, and interference from above gums up the works. Trial courts

operate every day, often with one judge heating several motions and

supervising more than one jury at a time. If trial judges are to decide

properly, they need the power granted them by statute to organize their

own assignments.

One justification relied on by appeals panels ordering reassignment is

that this is a power seldom used by the courts of appeals. That excuse

hardly answers the argument that the power does not exist.

There are, of course, instances in which recusal by a trial judge is

desirable. This result can be obtained on motion at nisi prius, ultimately

reviewable on appeal, or by mandamus with notice to the trial judge and

the right to be heard.

The situation can also be handled informally by the normal give and

take of peers advising each other. As chief judge or colleague I have

‘These remarks are from an address to the take full responsibility for the views ex-

Alexander Fellows of the Benjamin N. Car- pressed in this paper, I should like to ac-

dozo School of Law, New York City, given knoWIedge with thanks the help of my

on February 22. 1983- present clerk Jonathan Wiener, and my

. . . . former clerks Marie O'Connell and Anita
“ Chief Judge, United States District Court, . . .
Eastern District of New York. While I Bernstein. who assisted With the research.

267
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advised judges to recuse themselves and that advice has always been
followed. The chief judge of any Circuit should be aware that his or her
views or the views of a panel of the court of appeals can be brought to
the attention of the trial judge informally, directly or through the chief
judge of the district, when the trial judge may not have seen a difficulty
as clearly as the appellate judges. But then the trial judge makes the
decision. If he or she refuses to act, our district court Guidelines for the
Division of Business among judges provide for involuntary reassignment
at the district level. See Guidelines for the Division of Business, United
States District Court, Eastern District of New York, revised February

17, 1988 [see Appendix].

Only after a motion to recuse is made by a party at trial and denied, or
a mandamus proceeding is brought in the court of appeals, does the
appellate court have the power to order transfer of a case, on the ground

_ that the trial court abused its discretion in failing to recuse. The original
decision whether to recuse is for the district judge. The system for
assigning cases to trial judges is for the district court to administer.

, Congress delegated that power to the district courts under 28 U.S.C.
§ 137. There are good policy reasons for that delegation.

I. LOCAL GUIDELINES

Our court has recently revised its guidelines for the division of
business among our judges to avoid some of the problems involved in
assignment on remand and other assignment choices. Guideline 50.2(l )

of the Guidelines for the Division of Business in the Eastern District of
New York‘provides that the case shall stay with the original judge on

remand, except that retrials or resentencing in criminal cases are reas-
signed at random to another judge. In civil remands and criminal

remands not requiring retrial or resentencing, the chief judge or the

judge to whom the case is assigned, may decide that another judge ought

to be assigned instead.

These guidelines were adopted after careful study and much discus-
sion with the trial bar. They reflect a diligent analysis of the problems
confronted by the district court. Guideline 50.2(l) of the Guidelines for
the Division of Business in the Eastern District of New York now reads

as follows:
i

(l) Appeals—Assignment on Reversal or Remand

(1) In a criminal case upon reversal of a judgment and a direction
for retrial or resentence, on receipt of the mandate of the appellate
court the clerk shall randomly select a different judge to preside over
the case. Notwithstanding this provision the chief judge may order

the case assigned to the original presiding judge to avoid placing an

excessive burden on another judge.

(2) In a civil case upon reversal the case shall remain assigned to the3
judge who was previously assigned, unless the chief judge or his

designee orders otherwise.

Revised February 17, 1988. [See Appendix p. 286.]

In accordance with present practice, the judge assigned may recuse
himself or herself or ask that the chief judge of the district court, or his

FOIA # 57720 (URTS l
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or her designee, assign the case to another judge. The chief judge may

take the initiative to reassign. It is essential that the rule permit the

chief judge discretion to avoid such problems as overloading judges and

to give temporary relief to a trial judge conducting an extended trial.

Reassignment will be made pursuant to a random selection procedure

outlined in Guideline 50.2(b).

The guideline is neither predicated upon power granted by, nor incon-

sistent with, the Federal Rules of Civil or Criminal Procedure. Cf

Fed.R.Crim.P. 57; Fed.R.Civ.P. 83; N.D.Ill.R. 44; S.D.Ind.R. A—8;

D.Mass.R. 8(h); D.R.I.R. 7(g); Seventh Circuit Court R. 18. It is adopted

pursuant to 28 U.S.C. § 137, set out infra.

Generally, the practice in this district has been for a resentencing on

remand to be by the same judge who originally sentenced the defendant.

Having the judge who is most familiar with the defendant’s case (and

who in many cases has heard trial testimony) resentence the defendant is

usually both the most efficient use of judicial resources and fair for the

defendant and the government. Some concern about disparity in sen-

tencing is alleviated in the United States District Court for the Eastern

District of New York because of the practice of having a three-judge

panel discuss-sentencing recommendations and because of regular and

extensive consultation with the Probation Department. This practice has

worked well for a number of years.

Nevertheless, after consultation with the bar, the judges decided to

experiment with a resentencing change that will normally send the case

to a new judge after a remand for resentencing. This new practice Will

avoid the embarrassment of having some panels of the court of appeals

require such transfers on a haphazard basis. Moreover, under the new

mandatory sentencing guidelines many factual inquiries may need_to be

made, requiring, in effect, an extended hearing when resentencing is

ordered. The defendant suffers no added risk when the resentencing is

before a new judge, because, absent unusual circumstances, the sentence

on remand may be no greater than the original sentence, in order to

avoid chilling the exercise of the right to appeal. See Blackledge 27.

Perry, 417 U.S. 21, 28, 94 S.Ct. 2098, 2102, 40 L.Ed.2d 628 (1974); North

Carolina, 1). Pearce, 395 U.S. 711, 725—26, 89 S.Ct. 2072, 2080—81, 23

L.Ed.2d 656 (1969); United States 1). Whitley, 734 F.2d 994, 996-97 (4th

Cir.1984).

II. STATUTORY SCHEME

In considering the power to assign we turn first to the statutory

scheme. Section 137 of Title 28 places in the district court, and particu-

larly the Chief Judge of the district, responsibility for diviswn of bus»

ness among the district judges- It reads:

. § 137. Division of business among district judges

The business of a court having more than one judge shall be divided

among the judges as provided by the rules and orders of the court.

The chief judge of the district court shall be responsible for the

observance of such rules and orders, and shall divide the business and

Docld: 70105318 Page 357
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assign the cases so far as such rules and orders do not otherwise

prescribe.

If the district judges in any district are unable to agree upon the

adoption of rules or orders for that purpose the judicial council of the

circuit 'shall make the necessary orders.

Judicial councils of the Circuit—not panels of appellate judges—have

some administrative supervisory powers. See 28 U.S.C. § 332. But as

the revisor’s notes to section 137 point out, section 332 does not limit the

district court's powers under section 137. The notes to section 137 read:

Section was rewritten and the practice simplified. It provided for

division of business and assignment of cases by agreement of judges

The revised section [137] is consistent with section 332 of this title,

the last paragraph of which requires the judicial council to make all

necessary orders for the effective and expeditious administration of

the business of the courts within the circuit.

See Federal Civil Judicial Procedure and Rules 469 (West 1987).

Judicial councils are constituted so as to include both court of appeals

and district judges. See 28 U.S.C. § 332(a)(1). It is the council, not

individual appellate panels, that may “make all necessary and appropri-

ate orders for the effective and expeditious administration of justice

within its circuit.” 28 U.S.C. § 332(d)(1). See generally 16 Wright,

Miller, Cooper & Gressman, Federal Practice and Procedure § 3939 &

n. 27 (1977 & Supp.1987). This supervisory authority extends to both the

courts of appeals and district courts. 28 U.S.C. § 332. The judicial

council may “abrogate” local rules adopted pursuant to the Federal

Rules of Procedure. Fed.R.Civ.P. 83; 16 Wright, Miller, Cooper &

Gressman, Federal Practice and Procedure § 3939 n. 27 (Supp.1987).

This power of abrogation under Rule 83 does not extend to guidelines for

the division of business adopted pursuant to section 137 of Title 28.

The general power of appellate courts to “require further proceedings

as may be just” does not encompass the division of business. That

appellate power is contained in 28 U.S.C. § 2106, reading:

(5 2106. Determination ,l

The Supreme Court or any other court of appellate jurisdiction may

affirm, modify, vacate, set aside or reverse any judgment, decree, or

order of a court lawfully—fi'mght before it for review, and may

remand the cause and direct the entry of such appropriate judgment,

decree, or order, or require such further proceedings to be had as may

be just under the circumstances.

Appropriate proceedings may be ordered, but the statute does not

authorize the appellate court to say what judge in a multijudge court

shall preside—that issue is covered by section 137. "'

Where the court of appeals has some power over administrative

matters concerning the district courts, the authority is granted by

specific statute. See, e.g., 28 U.S.C. § 152 (court of appeals appoints

bankruptcy judges after consideration of recommendations of judicial

council); of 18 U.S.C. § 3165 (judicial council apmtAofi®WQ®W RTS 16
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for random jury

' l s; 28 U.S.C.§ 1863 (approval of plans

:gfggogfahfidaggUSC
§ 753 (approval of court reporter management

plan).
' l' ht f the history of

' tuto scheme is better understood in 1g 0 ‘

thfti'lzlfitiashilpybetween
the federal district and appellate courts. It is

to this history that I now turn.

III. HISTORICAL BACKGROUND

. . . .
. f

over the conduct of indiVidual Judges has been a subject 0

intigzgodince at least as early as Roman times. The liegeithgoggfl;

rum a code of law used in the Roman empire during e s<lev the

century, noted what constituted judicial misconduct: 'for egamg 25m“

refusal to hear a case, prejudicial delay, the rendering 0 1a ehad a

contrary to received law, and receivmg bribes. Romantiw suam

quasi-tort cause of action called the ache in 2ndzcem 91:; 2 er: This

facit, permitting a litigant to sue a judge for false ju gmen id have

action was seldom if ever used. It appears that the actionf wou d the

been brought before a royal. (flirt; thAs ahpzzciiditiargnza 25331;; ag-

accused judge ’could escape ia ii ' roug ’11 H flich

' " t had to roduce Witnesses. See genera y 0e ,

iggfigtiggggfr}Judici
al fifisconduct from Late Antzqulty to the Early

Middle Ages, 2 Law & Hist. Rev. 79 (1984).
. d

Under English common law, some judges held office dutimlgofgzfie

behavior by patent of the King, and were subject to the cont {) st the

King’s Bench, a court independent of the monarch from a ea

sixteenth century on. Raoul Berger writes: 11 . f . courts,

' of its ‘ eneral Superintendency over a 1n erior ,

ging’xmngMh' woulgl punish judges of lesser courts by Attlachr‘iéentaflor

Contempt ‘for acting unjustly, oppresswely, or irregular y, ors f0};-

practice contrary to the plain rules of natural Justice a for

denying a Defendant a Copy of the Declaration against hirn .m. or the

compelling a Defendant to give exorbitant bail. and 1p; ngdin

Subject to unnecessary Vexation by colour of a judicia’ 1150cm;l bg

wholly unwarranted by Law.’ ‘[T]he Court of King 5 enc , 'ij

the Plenitude of its Power, exercises a Supermtendency oc‘IIer af

inferior Courts, and may grant an Attachment against the Jutrges :0

such Courts for oppressive, unjust'or irregular Practice, con ary

the obvious Rules of Natural Justice.’ h T 79 Yale

hment o Jud es and “Good Be anior”_ enure, . .

Efigfi'lgnll’gg; n. 142 {1970) (first two ellipses in original) (cittztivoiii:

omitted). In addition, it appears that the King gagingrgoglfd 1ribs: 1patent,

' 'aroceedinto
ecarea

__

:figpcngfiactzaingrge
r to shogv cause to repeal a judicial commission: t2}

discipline judges. See id. at 1479-81; see also Ervm, Seplgéa 30-11

Powers: Judicial Independence, 35 Law & Contemp.Probs. 1 , II 88

(1970); Biancala, For Want of Justice: Legal Reforms of Hag/d that

Colum.L.Rev. 433 (1988). Judge Irvmg Kaufman hasffixiiaianls with life

scire facias was only used against administrative o c

Docld: 7OWRefiaggi§5
®dges See I. Kaufman, Chilling Judicial Inde-
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pendence 20—29 (1979). Berger cites in support of his argument the
experience of Sir John Walter, whom Charles I asked to surrender his
patent in 1628; Walter refused to do so, saying that he was entitled to a
scirefacias proceeding by judges: “Thus a highly placed judge affirmed
that his office could be forfeited for misbehavior in a scire facias
proceeding.” Berger, supra at 1481. Yet there appears to be no
recorded history of a judge removed by judges through scire facias.
Schoenbaum, A Historical Look at Judicial Discipline, 54 Chi-Kent
L.Rev. 1, 14 (1977). See generally Shartel, Federal Judges—Appoint-
ment, Supemision & Removal—Some Possibilities Under the Consti-
tution, 28 Mich.L.Rev. 485, 723, 870 (Parts 1—3) (1930) (suggesting
supervision of district judges by Chief Justice and presiding circuit
judges).

In framing the United States Constitution, the members of the Consti-
tutional Convention provided judges with tenure “during good behavior”
to ensure their independence from the legislature and the executive.
United States Constitution, Art. III, § 1. The drafters of the Constitu-
tion rejected many traditional controls over judges, deliberately making
no provision for executive removal of the judiciary or for legislative
removal by bills of attainder (legislative declaration of a person’s guilt),
bills of pains and penalties (declarations of guilt where the punishment
was less than death), and address (legislative removal for offenses that
were less than impeachable). See Cameron, The Inherent Power of a
State’s Highest Court to Discipline the Judiciary, 54 Chi—Kent L.Rev.
45, 49 (1977). Debate on a motion made on the floor of the Convention to
provide for removal by the President on application of the Senate and
House of Representatives (a form of joint address) reveals the framers’
intent not to subject judges to extrabranch control except by impeach-
ment. Gouveneur Morris called removal by address a “contradiction in
terms” since it would subject judges serving during good behavior to
removal without a trial; Edmund J. Randolph “opposed the motion as
weakening too much the independence of the Judges.” II M. Farrand,
The Records of the Federal Convention of 1787 428—29 (rev. ed. 1966).
Removal by address was explicitly rejected by the framers, the motion
being defeated by a vote of seven to one, with three states absent. See
id. at 429. Removal upon “impeachment for, and coninction of, treason,
bribery, or other high crimes and misdemeanors,” of course, remained.
United States Constitution, Art. II, § 4; see id., Art. III, (5 1.

I shall refrain from discussing the present plan for disciplining federal
judges (which I consider in large part unconstitutional) because it is
irrelevant to the present discussion. Responsibility for discipline is
placed in the circuit judicial councils and in the United States Judicial
Conference, not in the courts of appeals. See 28 U.S.C. § 372(c).

These constitutional choices made by the founding fathers show sup-
port for the concept of an independent judiciary in the United States, but
they are inconclusive on the nature of that independence. Is an indepen-
dent judge independent from his fellow judges or only from encroach-
ment by the legislature and executive? Assertions in both directions
exist. Because the boundaries of judicial independence have seldom
needed clear delineation, the debate has been largFiDpA'ljgtg‘WZQe(URTS 1,
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n uist, Political Battles for Judiciallndependence, 50

$55€3R§$ih 842 (1975) (“the unwritten constitutional law surround;

ing Article III" supports judicial independence even at the edit '01

enduring partisan judges”); Ervin, Separation of Powers. {u $191511

Independence, 35 Law & Contemp.Probs. 108, 121 (1970) ( ju g1:

independence was . .. a sine qua non ” to the framers, who Enten l:

“that each individual judge would be free from coercion-even mm. is

own brethren"); Ziskind, Judicial Tenure in the American Consult;

tion: English and American Precedents, 1969 Sup.Ct.Rev. 13g, _

(1969) (framers’ “purpose was to create a truly mdcpendeijt 116101313;

limited only by the cumbersome process of impeachment ), 3 T5538)

Proposed Tribunal: Is It Constitutional?, 7 U.Kan.Cty.L.Rev. ( th

(impeachment the sole method of control); Note, In Defens; of 423

Constitution’s Judicial Impeachment Standard, 86 MIChld egg. h

(1987) (framers intended that impeachment be sole metho , oug

cumbersome, in order to safeguard judicial independence); Note, Unzecesi

sary and Improper: The Judicial Counczls Reform and Ju2 $15213

Conduct and Disability Act of 1.980, 94 Yale L.J. 1117, 1125 in 5b t

(1985) (collecting sources; author favors absolute independence), 7;.Ysilze

Berger, Impeachment ofJudges and “Good Behavior .Tenure, :1 e

L.J. 1475, 1476—77 (1970) (Art. II, § 4’s provision of impeachment IIoIr

conviction of “high crimes and misdemeanors’ lS narrower than Art.f ,

§ 1’s provision of judicial tenure during “good behawor , therehore

Congress may provide for other methods of removmg judges w o5:

misbehavior is not impeachable); Shartel, Federal-Judges—Apptgn -

ment, Supervision, and Removal—Some POSS’lb’ll’LtteS. under the d.on-

stitution, 28 Mich.L.Rev. 870 (1930) (arguing that jurisdiction to 1sc1-

pline judges is not inconsistent with the Constgtution). 1 d the early

this constitutional debate has not een reso ve‘,

Aifidfilgaliigldommon law preserved a version of traditional King’s Bench

mandamus, an encroachment of judges upon judges. Chief Justiice

Marshall, the leading American proponent of judiCial reView, ha a

strong sense of hierarchy within the judiCiary. To Marshall, the supfrio:

court must lead the inferior to do what it.“dgtermme[s], or at ea;0

supposes, to be consonant to right and justice. Ex Parte Cranfe,th

US. (5 Pet.) 190, 192, 8 L.Ed. 92 (1830). Crane shows none 0 be

hesitancy that arose in later case law, when mandamusnbegan to is

thought of as an “extraordinary remedy,” a response to usurpation.

Marshall’s language differs little from that of Blackstone. .

[I]t is the peculiar business of the court of king’s bench to superin-

tend all other inferior tribunals, and therein to enforce the due exercise

of those judicial or ministerial powers with which the crown or legis a-

ture have invested them; and this, not only by restraining their

excesses, but also by quickening their negligence and obViating their

denial of justice.

3 W. Blackstone, Commentaries 110, cited in Ex Parte Crane, 30 US. at

192. . _ _ 1 ful .

Much of this constitutional and Enghsh history is not hep in

' ' f us because the courts of appeals are aresolvmg the issue be ore \structure. They were created
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by statute and granted limited statutory powers. Even the Supreme
Court, which could justly claim to have received all the judicial power of
both the King’s Bench and Parliament, has been from the outset pru-
dently modest in claiming the inherent power of procedural superinten-
dence over other federal courts. See, e.g., The Federalist No. 81 (A.
Hamilton) (distinguishing Supreme Court’s judicial power under Ameri-
can system from Parliament’s power under British system); J. Goebbel,
Jr., I History of the Supreme Court of the United States: Antecedents
and Beginnings to 1801, 784-93 (1971) (discussing powers of superinten-
dence); J. Weinstein, Reform of Court Rule—Making Procedures 59,
65—75 (1977) (Supreme Court’s rulemaking power exercised pursuant to
statutes).

IV. MODERN JUDICIAL SUPERVISION:

THE RISE OF COMITY BETWEEN COURTS

A. Creation of the Court of Appeals

Hierarchy in the lower federal courts as we know it is a relatively
recent phenomenon. The Judiciary Act of 1789 created two sets of trial
courts of original jurisdiction, not a two tiered court system under the
Supreme Court. Both district and circuit courts were originally trial
courts with extremely limited jurisdiction when compared with the mod-
ern district courts. Originally the district courts were specialty courts,
hearing admiralty and certain minor civil and criminal cases. Thirteen
districts were established, coterminous with the new states, and perma-
nent resident judges were appointed. The three circuit courts exercised
original jurisdiction in cases resting on diversity of citizenship. The
circuit courts were staffed by Supreme Court justices “riding circuit"
sitting with district judges of that circuit.

Additionally, the circuit courts had a limited appellate jurisdiction over
district court decisions in admiralty and civil cases. Professors Frank-
furter and Landis, in their classic study of the federal judicial system,
concluded that

[t]he volume of th[e] [circuit courts’] appellate business with their
original jurisdiction [while] not disclosed by available data. . . . could
not have been very considerable if later figures are a dependable guide
to the earlier period. The district and circuit courts were in practice
two m'sz' prius courts dealing with different items of litigation.

F. Frankfurter and J. Landis, The Business ofthe Supreme Court 12-13
& an. 35—36 (1928). Because federal jurisdiction was so narrow, these
courts were able to manage their small caseloads with little centraliza-
tion.

The expansion of federal court jurisdiction during the nineteenth
century Strained this court system and led to the authorization of general
federal question jurisdiction in 1875. See Act of March 3, 1875, 18 Stat.
470. In 1891, Congress created a court system at the intermediate '
appellate level to alleviate the burdens on the Supreme Court. See
Circuit Court of Appeals Act, Mar. 3, 1891, chFéik $58,42fifiu RTS 15:
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' ' f federal jurisdic-has followed the constitutional scheme 0 _ . .-

tiogorwgliiisl? accords the Supreme Court constitutéogal againhs,d:1;hicitnf::d

’ to be created by Congress as nee e . o _

iii-magma appellate courts are similar statultory cfauiis. hihériidgl

' this re ations 1p, e 1
a1 court system does not preserve, in ‘th more limited

' of to al or superior courts over courts W1

2:213:11? In ch system of seventeenth century Enlaandl, log: Bing:

tell'tes, re 'onal offices of a superior co . n .

Sgéssihe dourts Oglappeals were established after many working years

withodt them; no denigration of the general administrative power otf ttie

district courts to control themselves was accomplished by creation 0 e

intermediate federal appellate system. . '

The need for intermediate appellate rev1ew in the federal courts. was1

clear in 1891. With circuit and district courts both maintammg origin:

'urisdiction, the limited right of appeal in most. cases led only to t le

JSupreme Court. The legislative history of the Circuit Court of Appea:

Act asserted that the proposed bill “destroys the judiCial despotism on

the present system by creating an intermediate appellate courtd...£9

HRRep. No. 942, 50th Cong, 1st Sess. at .4 (1888). An interine lfh

court “simplifies the whole judicial establishmen’hbfi, mIoddellXiIgOthe:

el after the systems in the [state cou .

33612151312: legislation was to “relieve the Supreme Court of very

considerable unimportant litigation.” Id. at 3. .

The structure of the Circuit Court of AppealsAct shows that it wags

designed to create appellate courts of limited jurisdiction apart frorln e

dual trial court system, thus rearranging the jurisdiction of the owelr

courts. The bill first divested the existing circuitlcgtizrtstof theirh24:11:;-

‘ ' diction. .Ch. 517, § 4, 26 Stat. 826, 827. . ri gave .

:fidilfrdtsiurts of appeals the power to reView final]; jigcll'gngeiétsZEnSi’i£51.32:

' to orders of the district courts. See c_ .. ,' I,' _ . ,

18112t§rl33€llifiddl at 28 U.S.C. §§ 1291, 1292. The original jurisdiction of the

cirduit courts remain'ed until its abolition in 1911, which ended the sygttirtn

of two sets of federal trial courts. See Act of Mar. 3, 1911, 36 .

1087.

The Circuit Court of Appeals Act preserved the power of the federal

courts to issue writs in aid of their jurisdiction. Ch. 517, § 12, 2:51 Stat.

826 829. The All Writs Act authorizes the modern use of manPamus

and, prohibition by the courts of appeals. See 28 U.S.C. § 1651. f (ape:

use of this power requires an accurate sense of the boundaries 0 a

'urisdiction: to review errors of law. . . .

J Limited authority to control assignment of cases, adnnnistrative con;

trol of judges, or control over judicial conflict outsuie the boundaries“:t

the rule of law in a particular case, eidsts only 1) in the district coth

sitting as a body, 2) to a limited degree in the. judicial council of e

circuit as provided by specific statute, 3) toifa 1112:1116degree; 131:hfufi‘icuilal

ls as a body as provided by spec ic s , . ‘

gfimw of the United States as proVidCed by stag? mg::lhposltbdlb:31

reme Court as successor to the ourt o gs. .

22:31:21; in an appellate panel which is reViewmg a spec1fic case only for

‘ ':
O l

I I dgeI

' f the particular case by a particular federal ju

Docld: 701W§Wgt Std
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B. The Scope of Mandamus

Case law since the creation of the courts of a e
‘

als has 'fig-1:5}? 50f thfrufederal court system from Ithe Blackschg—nhliiilgfiis now ah exit: dcture With more evenly allocated powers. Mandamusof Con ess ” gr inary writ available to “all courts established by Actwrits org-{y when ”ee All Writs Act, 28 U.S.C. § 1651 (authority to grantby another 'ud necessary or appropriate”). A judge may be controlledconditions Jln ge, or panel, only under extraordinary and constrainedappellate coun’:ord$:fona tjgidg’ii‘ifent, a matter of law, is subject to anverse.” See 28 U.S.C. § 2106a irm, modify, vacate, set aside or re-

Will 1). United States 389 U S 90
. . , . . . , 88 S.Ct. 269, 19 L.Ed.2d
fliiéstzates thils evolved View of mandamus. In Will the disifiitacfiiziztcasé pgzeiétsg igtentionally, disregarded discovery rules for a criminalSupreme Court (1‘ .S. at 100—01, 88 S.Ct. at 276. Nevertheless themandamus b isapproved of the court of appeals’ summary issuance ofthe a cicause the practice was isolated, not a persistent problem'The ggfififmfiggfiifidistnctdjudge was insufficiently extraordinary,. . _ a man amus is limited to st ti .Judge has intentionally exceeded or

I ua ons Where a

. ' . . ' , refused to exercise, th 'twilatrhézlhlissdiviiigzogifid Seeh389 U.S. 102—05, 88 S.Ct. at 277—73 82:29:;
.

e a u . . .

defiance of the federfl ruless”r;.0t pursued a deliberate Whey m Open
Will came after what had been th 'e major precedent on m d33%;. $123333" 00., 3052 U.S. 249, 77 S.Ct. 309, 1913;321:533. _ . . upreme ourt approved of d . . '

district Judge whose . .
man amus against a

. practice it had been to refe ti
master, in derogation of Federal Rul ' ' r an truSt cases to a

- ' . . e of CM] Proced 53 'prowdes that in nonjury cases some “e ' ‘ ure (b), WhICh
xceptional condition” 'Eggegfligence. Issuance of the writ was justified where £12153:1::functlon d amounted to little less than an abdication of the judicialiss . epriving the_parties of a trial before the court on the ba 'C ule: (involved in the litigation.” 352 US. at 256, 77 S.Ct at 313 Tslicf our eclared that appellate courts have general superviso o - 6am itgte Judicial administration. See 352 US. at 259—60 77%, Opt Wirglt; 'ges-g9 olgcllflEagezi‘zihifg 8.953121”, 379 US. 104, 11011'2, 85st}: 234’. , . . . court of appeals should h . ' . ,issues raised on mandamus concerning novel question of 2:13:1313:11:31:

power under Federal R l ' ‘ .a defendant). u e of CM] Procedure 35 to order examinations of

Will explicitly distinguished La B ' ' ' —

.
up, limitin it to d l'

pgifisteigtgbé-egghe: g’fzfrgedufie. See Will v. United State:- 11381931? Sang:
, _. _ a — . efourdissentersinL B ’ '

:ha:1th; majority erroneously read the All Writs Actaas 2.131113232211113:3111): eitedczhlfs a source of independent appellate power; the Will cgourtCo. 8352 U S t there was no such power. See La Buy v. Howes Leather

United Margit £7.55: 8“; 315635225“ J" “swing” Wi” ”
., .. , . a .Itcouldth

-gued that Will has overruled the assertion in La Buy “tha:r:fi:)l:r:i:oarlycontrol ofthe District Courts by the Courts ofAppealqjgw#a§yfimp(U RTS 1
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er judicial administration in the federal system.” 352 US. at 259—60, 77

S.Ct. at 315. In a later case, then—Justice Rehnquist, writing for the Court,

stated that although the respondent had probably satisfied the stande

for review on appeal, it could not meet its burden of showing a “clear

and indisputable” right to issuance of the writ of mandamus because the

inaction complained of was within the district court’s discretion. See

Will '0. Calvert Fire Insurance Co., 437 US. 655, 665—66 & n. 7, 98 S.Ct.

2552, 2558—59 & n. 7, 57 L.Ed.2d 504 (1978).

' Courts of appeals have, nevertheless, tended in recent years to use

mandamus more freely than Supreme Court precedents have approved,

with no interference from the Supreme Court and little objection from

academic commentators. See e.9., Fullerton, Exploring the Far Beaches

ofMandamus, 49 Brooklyn L.Rev. 1131 (1983); Ward, Can the Federal

Courts Keep Order in Their Own House? 1980 Brigham Young L.Rev.

233; Note, Supervisory and Advisory Mandamus Under the All Writs

Act, 86 Harv.L.Rev. 595, 598 (1973) (finding endorsement of limited use

of “advisory” mandamus in La Bay’s “supervisory” mandamus). Super-

visory mandamus has been used in a variety of circumstances. See, e.g.,

In re Virginia Electric & Power 00., 539 F.2d 357 (4th Cir.1976)

(mandamus to: offer guidance to district judges on when not to recuse

under 28 U.S.C. § 455); Sanders v. Russell, 401 F.2d 241 (5th Cir.1968)

(writ issued to void local rule on pro hac vice appearances); Rapp v.

Van Dusen, 350 F.2d 806 (3d Cir.1965) (disqualifying district judge). As

will be pointed out below, there is little warrant for much of this action

by appellate panels given the explicit power of the district courts, Circuit

Councils and United States Judicial Conference to supervise.

C. Orders of Reassignment on Appeal

While mandamus may lie to correct error in a case of disqualification,

the power asserted by some panels of court of appeals judges to reverse

a district court decision with an order that the case be assigned to

another district judge is without statutory basis. For examples of such

assertions of inherent power on appeal, see, e.g., Sobel v. Yeshiva

University, 839 F.2d 18 (2d Cir.1988); Outley v. City ofNew York, 837

F.2d 587 (2d Cir.1988); United States v. Pugliese, 805 F.2d 1117 (2d

Cir.1986); United States v. Sears, Roebuck &: Co., 785 F.2d 777 (9th

Cir.), mandamus denied sub nom. In re Real, 479 US. 982, 107 S.Ct.

604, 93 L.Ed.2d 604 (1986); United States v. Bitter, 273 F.2d 30 (10th

Cir.1959), cert. denied, 362 US. 950, 80 S.Ct. 863, 4 L.Ed.2d 869 (1960).

Most recently, the Second Circuit issued four such orders to reassign

for sentencing. See United States v. Stratton, 820 F.2d 562 (2d Cir.

1987); United States v. Louis, 814 F.2d 852 (2d Cir.1987); United States

v. Pugliese, 805 F.2d 1117 (2d Cir.1986); United States v. Diaz, 797 F.2d

99 (2d Cir.1986). Other precedents exist in that circuit. See United

States 1;. Robin, 545 F.2d 775 (2d Cir.1976), reh’g denied, 553 F.2d 8 (2d

Cir.1977) (en bane); United States v. Rosner, 485 F.2d 1213, 1231 (2d

Cir.1973), cert. denied, 417 US. 950, 94 S.Ct. 3080, 41 L.Ed.2d 672 (1974);

United States v. Brown, 470 F.2d 285, 288-89 (2d Cir.1972).

Earlier cases seem to have recognized the lack of power to order

) D0C|d3 701%M8efitaggmt panels confined their remarks on reassignment
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to “recommendations” to the district court on how it should exercise itsstatutory authority to divide its business. See 28 U.S.C. § 137; UnitedStates v. Clark, 475 F.2d 240, 251 (2d Cir.1973) (“a hearing beforeanother member of the court is advisable"); United States 1). Brown,470 F.2d 285, 288—89 (2d Cir.1972) (“we think it best that furtherproceedings be assigned to a different judge”); United States 1). Bryan,393 F.2d 90, 91 (2d Cir.1968) (assumes trial judge “will act pursuant toour views regarding the preferred practice” of a new trial before anotherjudge); United States 1). Mitchell, 354 F.2d 767, 769 (2d Cir.1966) (chiefjudge, “in the interest of sound judicial administration, would be wise tore-assign the case to another judge for re-trial”).

United States v. Yagid, 528 F.2d 962 (2d Cir.1976), demonstrates thedangers that can arise from the interference with normal case assign-ments at the trial level by an appellate panel. Yagid, one of threedefendants jointly tried and convicted, appealed and obtained an orderfor a new trial because of Jencks Act violations by the prosecution. SeeUnited States v. Badalamente, et al., 507 F.2d 12 (2d Cir.1974), cert.denied, 421 U.S. 911, 95 S.Ct. 1565, 43 L.Ed.2d 776 (1975). The appellatepanel, in the course of its opinion declining to rule on Yagid’s other
claim, stated:

Because it is possible that at the new trial the district judge whopresided at the original trial may be required to testify concerning
certain aspects of the suppression, we will not consider Yagid’s other
claims of reversible error. This is so because on retrial, another
district judge should preside and he will not be bound by the rulings of
the original trial judge

'
507 F.2d at 15 (emphasis added). On remand, the indictment had to bedismissed without prejudice for failure to retry the defendant within 90days of his successful appeal. This failure occurred at least in part
because of confusion in the district court over how the reassignment of
the case should proceed. See United States 1). Yagid, 528 F.2d at
963-65. The appellate panel’s response was to chide the district courtfor not reading “should” as “must”: “Such suggestions contained inappellate opinions should not be deemed merely precatory because theyare not ‘ordered,’ especially when a retrial is mandated.” 528 F.2d at
965 (footnote omitted). In support of this reading the panel cited, inter
alia, a case from the previous year in which an appellate panel found it
“advisable" that a new suppression hearing be held before another judge
although it gave no opinion as to who should preside at the retrial. 'See
Yagid, 528 F.2d at 965 n. 5; United States v. Clark, 475 F.2d 240, 251
(2d Cir.1973).

’

Courts more recently have used 28 U.S.C. § 2106, a catchall grant of
authority to issue orders in aid of jurisdiction, to make reassignment an
element of the mandate. This power can be explained and justified in a
more principled fashion than the courts have used: Reassignment should
be a device of the appellate court that‘meshes with the district judge’sduty of recusal. Self-recusal is impractical in the event of systemic and
deliberate repeated errors of law. There the court of appeals need notawait action by the district judge, but may proceed by extraordinary writof mandamus, after notice is given to the district[3853‘ #Rgaimflj RTS 163  
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to avoid bias, however, is a question that statutorily falls first on the

district judge.

' ' ' dividual CasesD. Statutes Dealing With Recusal in In. . . ' . '

Both sections 144 and 455 of Title 28, dealing With disqualification, are

obviously designed to permit a district Judge to pass upon the4mattgg,

before his or her decision is reviewed on appeal. Section 14 rea .

§ 144. Bias or prejudice of judge d. tri t m makes and

r a to any proceeding in a is c co

filzzhsltieihzly aiimfficient affidavit that the judge before whom 1:11;

matter is pending has a personal bias or prejudice either agaiifis 14:111

or in favor of any adverse party, such judge shall proceed no ud. er

therein, but another judge shall be aSSigned to hear such procee mg.

The affidavit shall state the facts and the reasons for the bellebf :hat

bias or prejudice exists, and shall be filed not less than ten days (:1 ore

the beginning of the term at which the proceeding is to be ear , oAr

good cause shall be shown for failure to file it Within such “mi b

party may file only one such affidav1t in any case.. It s a 't -e

accompanied by a certificate of counsel of record stating that 1 is

made in good faith.

And section 455 reads in part:

' " ' ' ' ‘ dge or magistrate§ 455. Disqualification of justice, ju , -

‘ ' ' ' ted States shallAn ustice, judge, or magistrate of. the .Uill . . .

diggiialifi himself in any proceeding in which his impartiality might

reasonably be questioned.

ars to be a violation of these statutory prowsmns for the court

oflipajiigis to reassign for bias if the district judge has not fag: page;

on the matter. See, e.g. United States v. Haldeman, 559 F.2d d, d ot

n. 287 (D.C.Cir.1976) (“involved judge has the_ prerogative, if in 987681;:t

the duty,” to decide bias question), cert. denied, 431 U.S. 933,22 36. 41.

2641, 53 L.Ed.2d 250 (1977); Berger 1). United States,“255 U.S-wfiil ., ht

S.Ct. 230, 234, 65 L.Ed. 481 (192f1)t§::hallft;n§dtjutigebi;i:)d a3: Sterage]

e sufficienc o e a 1 v1 . . ,

gelfzzzggogectzsal and Refirm, 53 Brooklyn L.Rev. 589, 632-39.(1(:)i8'.l).1

' ' lin action against a judge is required, them cia

co$§r3n$8fg>ve 43w” to act under 28'U._S..C. § 372(c) (assuming tha:

this provision is constitutional). The judicial council of the vinfh‘is

circuits are subject to detailed rules controlling the exercisetso for

power. Rule 0.24 of the Second Circuit proVided from the ou eta.“ed

example, that adoption of these disciplinary rules shall not be gogsfle 28

as indicating any views with respect to the constitutionality; Mill &

U.S.C. § 372(c) or of any action taken thereunder. 16 Wrig t, 7 Ser

Cooper, Federal Practice and Procedure § 3939, Supp. at .23 1(Cuppl:

1987). See also Note, Unnecessary and Improper? The .l'11.¢:t918¢.‘5a94 «gale

oils Reform and Judicial Conduct and Disability Act ofI , i] to

LJ. 1117, 1124-25 (1985) (questioning authority of judicial 'c9uluinde-

control district judges); Ervin, Separation of Powers: Judicta

temp. Probs. 108 (1970) (discussing original bill).
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E. E'zltlraordinary Writ Jurisdiction to Remedy Repeated Errors of
aw

The appellate courts’ function is to remedy errors of law. Courts
Without effective appellate review may practice “judicial despotism,” as
the 50th Congress’ report put it. H.R.Rep. No. 942, 50th Cong, lst Sess.
4 (1888). Not far from the power to review judgments is the power to
deCide, after repeated misapplication of the law by the district judge
that correction of the error requires reassignment. It is repeated and
systematic errors of law that create the appellate grounds for reassign-
ment through extraordinary writs. See, e.g., Will v. United States, 389
U.S. 90, 102—05, 88 S.Ct. 269, 277—78, 19 L.Ed.2d 305 (1967).

This practice, predicated upon the All Writs Act, 28 U.S.C. § 1651
requires at least a motion to recuse below, or in the case of mandamus of
prohibition, notice to the trial judge. See Fed.R.App. P. 21; see also
Rapp v. Van Dusen, 350 F.2d 806, 812 (3rd Cir.l965). The reassignment
order in Sobel v. Yeshiva University, 839 F.2d 18 (2nd Cir.1988), and
other recent court of appeals cases violate this norm where neither a
motion to recuse nor mandamus was utilized.

F. Conflict of Interest or Bias

The distinction between erroneous application of the law and bias
parallels the distinction between appeal and mandamus. In the federal
courts the question of bias is explicitly left up to the individual judge to
deCide in the first instance. Review exists because of the obvious danger
that an interested judge will conceal or deny his or her bias, but the
system. requires that each judge first be given the opportunity to
determine his or her own capacity. Congress maintained the present
system. despite a 1961 recommendation from the Judicial Conference of
the United States that the trial judge not pass first on the question of
recusal. See 13A Wright & Miller, Federal Practice and Procedure
§ 3551 n. 10 (2d ed. 1984).

The recusal statutes instruct the judicial officer on the circumstances
which require disqualification. See 28 U.S.C. § 455. A party who
believes that the judge has not recused himself when he should have may
file an affidavit stating the facts and the reasons for the belief that bias
or prejudice exists. See 28 U.S.C. § 144. Both statutes suggest that the
question of recusal lies initially in the district court’s domain. They do
not set forth bias as a ground for appellate review of the judgment;
rather, they force the litigant to put the question of bias to the district
judge and then appeal. See United States v. Olander, 584 F.2d 876, 883
(9th Cir.1978); United States 1). Mitchell, 377 F.Supp. 1312 (D.D.C.1974),
affd, 559 F.2d 31 (D.C.Cir.1976), cert. denied, 431 U.S. 933, 97 S.Ct.

2641, 53 L.Ed.2d 250 (1977).

Denial of the motion is not a final order appealable as of right. See
13A Wright & Miller, Federal Practice and Procedure § 3553 at 659 (2d
ed. 1984). For the court of appeals to have jurisdiction, there must be a
Judgment to be appealed. Certification for interlocutory appeal under 28
U.S.C. .§ 1292(b) is unusual because rarely does a judge’s refusal to
disqualify raise “a controlling question of law as to which there is
substantial ground for difference of opinion.” Increasingly the courts of
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appeals have had recourse to their mandamus power to order the

disqualification of a judge who has wrongfully refused to recuse himself

if the petitioner has “satisfied the burden of establishing that its right

[to the writ] is clear and indisputable.” In re IBM Corporation, 618

F.2d 923, 926—27 & n. 3 (2d Cir.1980).

‘ The limited scope of review afforded the court of appeals requires it to

decide whether the judge abused his discretion by not recusing himself.

See, e.g., Johnson v. Trueblood, 629 F.2d 287, 290 (3d Cir.1980), cert.

denied, 450 U.S. 999, 101 S.Ct. 1704, 68 L.Ed.2d 200 (1981); United

States v. Haldeman, 559 F.2d 31, 139 & n. 359 (D.C.Cir.1976), cert. .

denied, 431 U.S. 933, 97 S.Ct. 2641, 53 L.Ed.2d 250 (1977). On a motion

for recusal, the standard for determining “impartiality” is whether it

might “reasonably be questioned.” 28 U.S.C. § 455(a). One court

recently articulated this standard as being “whether an objective, disin-

terested observer fully informed 'of the facts underlying the grounds on

which recusal was sought would entertain a significant doubt that justice

would be done in the case.” Pepsico, Inc. v. McMillen, 764 F.2d 458, 460

(7th Cir.1985) (deciding request for mandamus). See also United States

v. Carmichael, 726 F.2d 158 (4th Cir.1984); United States 72. Nelson, 718

F.2d 315 (9th. Cir.1983); In re IBM, 618 F.2d 923, 929 (2d Cir.1980)

(“section sets up an objective standard for recusal, creating the so—called

‘appearance of justice’ rule”). .

The recusal statutes are not to be abused by parties making motions

for tactical reasons which would result in wasted judicial resources. In

New York City Housing Development Corporation v. Hart, 796 F.2d

976 (7th Cir.1986), the Seventh Circuit found a district court judge’s

recusal unwarranted by statute, declared the judge qualified to hear the

case and left the question of his reassignment to the case in “the sound

discretion of the Executive Committee of the District court.” Id. at 981.

In Hart, the district court judge had originally denied the disqualification

motion because he believed it had been made solely for tactical reasons.

796 F.2d at 978. _ ,

Hart emphasizes the importance of not transferring cases from one

judge to another without good cause. As the appeals court noted,

sanctioning a practice of “ready recusal, coupled with a rule that

requires the judge to whom the case is reassigned to revisit all of the

rulings after the filing of the motion to disqualify, would multiply the

work of judges who already have much to do.” 796 F.2d at 981. In

United States 12. Murray, 762 F.2d 1013 (Table) (6th Cir.1985) (unpub-

lished opinion available on Westlaw), the court of appeals, affirming the

denial of a recusal motion which challenged the judge who ruled on the

suppression motion on the ground that he had earlier authorized the

wiretap, stated: “The frequent recusal of judges in such situations could

lead to serious procedural headaches for the federal court system. Such

a practice might even encourage an unjust form of judge—shopping.”

See also In re IBM Corporation, 618 F.2d 923, 934 (2d Cir.1980)

(refusing to order disqualification because it “would result in the waste

[of] the past decade of judicial time and energy. . . .”).

A busy district court cannot accept unwarranted recusals or changes

es’ assignments they place extra burdens on the other judges
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and waste scarce judicial resources. “The district judge is, of course,

obligated not to recuse himself without reason just as he is obligated to

recuse himself when there is reason.” Suson v. Zenith Radio Corpora-

tion, 763 F.2d 304, 308-09 n. 2 (7th Cir.1985).

The existence of the recusal statutes indicates why decisions such as

United States v. Diaz, 797 F.2d 99 (2d Cir.1986), are inappropriate. In

Diaz the trial judge was not asked to recuse himself. On the basis of

the trial judge’s apparently having written a letter to a senator about the

violent-felon sentencing statute, the appellate court ordered reassign-

ment. Reassignment was ordered by the panel without any judgment,

erroneous or not, by the district judge on the point of bias. As a result,

the trial judge was not given the opportunity of providing the record

needed for a proper decision on the issue of bias.

One panel went even further in United States v. Pugliese, 805 F.2d

1117 (2d Cir.1986), in which it held that although the sentencing judge’s

denial of defendant’s motion of recusal was proper, reassignment on

resentencing was required since certain of the judge’s statements at

sentencing concerning the presentence report “call into question [the]

sentencing judge’s impartiality, and thus cast doubt on the fair and

impartial administration of justice. . . .” 805 F.2d at 1124. Apparently

the panel applied a lesser and more vague standard to the remand for

resentencing before a different judge than it did to the motion for

recusal. Recusal was not requiredbecause the challenged statement

concerned matters that the sentencing judge learned of in his judicial

capacity, but resentencing before another judge was ordered by the

court of appeals panel, despite the fact that this change was contrary to

the then Eastern District practice. ‘

United States 1). Robin, 545 F.2d 775 (2d Cir.1976), rehjq denied, 553

F.2d 8 (2d Cir.1977) (en banc), further illustrates the treatment of the

recusal statutes on remand. In Robin, the court of appeals, recognizing

that “an erroneous impression may have been left as to our reasons for

such directions in a few cases,” 553 F.2d at 9, set forth “guidelines” for

determining when reassignment is desirable. Id. at 11. The principal

factors the court of appeals found relevant to reassignment for resen-

tencing in a case where recusal is not required by,» 28 U.S.C. § 144 are:

(1) whether the original judge would reasonably be expected upon

remand to have substantial difficulty in putting out of his or her mind

previously-expressed views or findings determined to be erroneous or

based on evidence that must be rejected, (2) whether reassignment is

advisable to preserve the appearance of justice, and (3) whether

reassignment would entail waste and duplication out of proportion to

any gain in preserving the appearance of fairness.

United States 1). Robin, 553 F.2d at 10 (2d Cir.1977) (en banc). The

judges of the Eastern District of New York have given careful cansidera-

tionto these suggested “guidelines." Since they can be taken to apply

to almost any case of resentencing on remand, the Eastern District’s own

Guidelines were changed to require resentencing by another judge as the

norm. See Guidelines for the Division of Business, Eastern District of

New York, Guideline 5020) (revised Feb. 17, 1988

FOI '# 57720 (URTS 163
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The suggestion by the court of appeals in Robin that a new judge

would be unaware of “previously expressed views or findings” on the

“mind” of another judge of the district court strains credulity. Most

matters of interest in administering the court are shared. And, of

course, all judges read the opinions of the courts of appeals, so they all

would be aware of any fact relied upon by the court of appeals as a basis

for suggesting reassignment.

The federal system assumes that district judges are capable of under-

standing and executing a mandate even when they disagree with it.

What a judge would “have substantial difficulty in putting out of his or

her mind,” Robin, 553 F.2d at 10, is a question normally best posed by a

litigant, who has a stake in the problem of bias, and can move for

recusal. It is better answered in the first instance by the trial judge—

the person who knows the limits of his or her own objectivity. The

effect on the other judicial business of the court of any transfer from

one judge to another can be determined most readily by those respon-

sible for the business of the court, at the trial, not the appellate, level.

Yet several Circuits continue to intrude on the assignment of district

judges even in the absence of motions for recusal in the trial court. In

United States 1;. Sears, 785 F.2d 777 (9th Cir.), mandamus denied sub

nom. In re Real, 479 U.S. 982, 107 S.Ct. 604, 93 L.Ed.2d 604 (1986), the

Court of Appeals for the Ninth Circuit addressed the problem of the

recusal statutes and assumed that it had the power to order reassign-

ment without notice to the district judge:

We are not acting under the disqualification statutes, which a party

must first invoke before the district court. Instead, this court is being

asked in the first instance to exercise its inherent power to administer

the system of appeals and remands by ordering a case reassigned on

remand. The basis for the reassignment is not actual bias on the part

of the judge, but rather a belief that the healthy administration of the

judicial and appellate processes, as-well as the appearance of justice,

will best be served by such reassignment. We do not believe that the

statutory provisions concerning disqualification are either exhaustive

or the exclusive method whereby a judge may be removed from

hearing a case.

785 F.2d at 780. See also, United States 1). Jacobs, 855 F.2d 652 (9th

Cir.1988); Brown v. Baden, 815 F.2d 575, 576 (9th Cir.), cert. denied, -—

U.S. —, 108 S.Ct. 450, 98 L.Ed.2d 390 (1987); Antron 1). Union Pac.

12.1%. Co., 813 F.2d 917, 921 (9th Cir.1987). Although the Ninth Circuit

may have been correct in stating that the recusal statutes are not the

only way to disqualify a judge, it has made no adequate argument based

on its statutory or historical authority to defend its acting outside those

statutes.

Pressing further, the Second Circuit has taken upon itself the occasion-

al role of ordering reassignments even when there is not the slightest

evidence of any bias or error by the trial judge. In United States v.

Corsentino, 685 F.2d 48 (2d Cir.1982), the appellate court- granted a

motion to vacate a sentence and ordered resentencing before another

DOCI d2 70 16%?glibgtgg gtgeZI-need for resentencing was caused entirely by the
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prosecutor [who violated the plea agreement] and is not attributable to

the sentencing judge.” 685 F.2d at 52. See also United States v.

Chitty, 760 F.2d 425, 432 (2d Cir.), cert. denied, 474 U.S. 945, 106 S.Ct.

310, 88 L.Ed.2d 287 (1985) (ordering remand to another judge, because of

prosecutor’s remarks, even “though obviously not the fault of” the

judge); United States v. Carbone, 739 F.2d 45 (2d Cir.1984) (rule 35

motion predicated on prosecutor’s violation of plea agreement to be

heard by another judge).

The trial court is sensitive to the need to reassign some Rule 35

motions for resentencing, depending on their basis. See United States

v. Stolen, 561 F.Supp. 63, 64—66 (E.D.N.Y.1983). A rule which would

require automatic reassignment of Rule 35 motions does not serve the

interests of judicial economy and will often be contrary to the interests

of justice. But the decision should be made in the first instance at the

trial, not the appellate level. See United States v. Arnett, 628 F.2d

1162, 1165 (9th Cir.1979) (“remand to a new judge is reserved for

‘unusual circumstances’ ”). Cf Koller v. Richardson-Merrell, 737 F.2d

1038, 1067 (D.C.Cir.1984) (Richey, J., concurring) (“even the suggestion

of remanding the case to another judge is inappropriate”), vacated on

other grounds, 472 U.S. 424, 105 S.Ct. 2757, 86 L.Ed.2d 340 (1985);

Nobel v. Morchesky, 697 F.2d 97, 103 n. 11 (3d Cir.1982) (“mandatory

reassignments should be made infrequently and with the greatest reluc-

tance”).

The recusal process was created for good reasons. Appellate circum-

vention of that process can only injure our ability to secure justice. I

agree with Judge Richey’s ringing conclusion:

The time has come to implement the mandate of Congress and

remand cases to a different judge only on the basis of evidence that

would require recusal under 28 U.S.C. §§ 144 and 455. Otherwise, we

will be opening a ‘Pandora’s Box’ for countless baseless attacks upon a

defenseless judiciary whose independence is essential to the preserva-

tion of this republic.

Koller v. Richardson—Merrell, 737 F.2d 1038, 1067 (D.C.Cir.1984) (Rich-

ey, J., concurring) (emphasis in original), vacated another grounds, 472

U.S. 424, 105 S.Ct. 2757, 86 L.Ed.2d 340 (1985). I would add to Judge

Richey’s remarks that the evidence for recusal must first be presented

on motion to the trial judge. In short, absent repeated deliberate errors

warranting the issuance of an extraordinary writ, the appellate panels

ought never order reassignment on remand without observing the statu-

tory recusal process.

V. CONCLUSION

Peremptory reassignments such as those in United States v. Pugliese,

United States v. Diaz, and Sobel v. Yeshiva University, Where claims

concerning the trial judge’s impartiality are made in the first instance in

or by the appellate court, distort the statutorily prescribed recusal

remedy as well as the All Writs Act. Such reassignment interferes with

the docket of the district court where the diam 'u i

exceeded his or her authority nor refused to exercislfiiggmmlid?“ 16
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standard under Will v. United States), nor demonstrated an inability to

execute the appellate mandate (the reasoning of Sears ). It is a gratui-

tous gesture without authority to support it except in recent appellate

decisions that themselves lack adequate legal basis. It runs the risk of

masking unauthorized “[s]entence review.” United States v. Robin, 545

F.2d 775, 782 (2d Cir.1976) (Timbers, J., dissenting), reh ’g. denied, 553

F.2d 8 (2d Cir.1977) (en banc). It creates “the potential for havoc

upon the effective administration of justice in the trial court.” Koller v.

Richardson—Merrell, 737 F.2d 1038, 1067 (D.C.Cir.1984) (Richey, J.,

concurring), vacated on other grounds, 472 U.S. 424, 105 S.Ct. 2757, 86

L.Ed.2d 340 (1985).

Despite the court of appeals’ lack of authority to issue orders for

reassignment, the judges of the district courts have generally followed

the advice of the Circuits in these cases in a show of collegiality. The

recent revision of Guideline 50.2(l) in the Eastern District of New York

should avoid in the future the embarrassment that such unwarranted

orders have caused both courts.

We need not: consider at this time the limits on the powers of the

Circuit judicial councils to order reassignments when the trial judge has

received notice that this issue will be pursued on appeal. See, e.g.,

Chandler v. Judicial Council of the Tenth Circuit, 398 U.S. 74, 90 S.Ct.

1648, 26 L.Ed.2d 100 (1970); Wallace, Judicial Administration in a

System of Independents: A Tribe with Only Chiefs, 1978 Brigham

Young L. Rev. 39, 47; Note, Unnecessary and Improper: The Judicial

Councils Reform and Judicial Conduct and Disability Act of 1.980, 94

Yale L.J. 1117, 1124—25 (1985). The Circuit judicial councils have gener-

ally been quite careful and have not attempted to interfere with the

assignment of trial judges. Were they to do so, the district judges, I am

confident, would resent this attack on their independence. See, e.g., the

article by District Judge Frank Battisti, An Independent Judiciary or

and Evanescent Dream, 25 Case Western Reserve L.Rev. 711 (1975),

decrying the circuit councils’ attempts to remove judges outside the

impeachment process.

Since the abuses to date have been by only a relatively few judges of

the courts of appeals, it is my hope that neither the councils nor

individual courts of appeals panels will attempt to flout the present

historical and statutory scheme, but, instead, that they will leave the

division of business among district courts to the judges of the district

courts. For much the same reason that it would be unheard of for the

Supreme Court to remand a case to the court of appeals with sua sponte

instructions that certain court of appeals judges should not participate in

the case, so judges of the courts of appeals should refrain from this

practice when remanding to the district courts. One of the great

strengths of the federal judicial system has been the strong sense of

independent power and responsibility of each federal judge to protect the

Constitution and laws of the United States. Any unnecessary erosion of

this vital legal resource can only be deprecated and viewed with alarm.

105318 Page 365
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APPENDIX

GUIDELINES FOR THE DIVISION OF BUSINESS

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NEW YORK

ADOPTED PURSUANT TO 28 U.S.C. § 137

50.1 CATEGORIES AND CLASSIFICATION OF CASES; INFORMA-
TION 0N CASES AND PARTIES

(a) Categories ofcases. Cases shall be divided into the following main
categories:

(1) civil

(A) regular

(B) multidistrict litigation

(2) criminal

(3) miscellaneous

(b) Information sheet The party filing the initial paper in a civil or
criminal 'case shall complete and attach an information sheet. The
information sheet shall be placed in the case file.

(c) Disclosure of interested parties. To enable judges and magis-
trates to evaluate possible disqualification or recusal, counsel for a
private (nongovernmental) party shall submit at the time of initial
pleading a certificate identifying any corporate parent, subsidiaries, or
affiliates of that party.

'

(d) Long Island cases.

(1) A criminal case shall be designated a “Long Island case" if the
crime was allegedly committed wholly or in substantial part in Nassau
or Suffolk County.

(2) A civil case shall be designated:

(A) a. “Uniondale case” if the cause arose wholly or in substantial
part in Nassau County, or all or most of the parties reside in that
county; or

(B) a_ “Hauppauge case” if the cause arose wholly or in substantial
part in Suffolk County, or all or most of the parties reside in that
county.

(3) As provided in 50.2(f) a party may move to designate a case as a
Long Island case, a Uniondale case or a Hauppauge case or to cancel
such designation on the grounds that such action will serve the
convenience of the parties and witnesses or is otherwise in the
interests of justice.

(e). Miscellaneous cases. All matters that do not receive a civil or
cnmmal docket number shall be given a miscellaneous docket number
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and assigned to the miscellaneous judge. The matter will continue to be

assigned to that judge after he or she ceases to be miscellaneous judge.

50.2 ASSIGNMENT 0F CASES

(a) Time of assignment. The clerk shall assign a civil case upon the

filing of the initial pleading. In a criminal case after an indictment is

returned or after an information (including a juvenile information under

18 U.S.C. § 5032) or a motion to transfer under 18 U.S.C. § 5032 has

been filed, the United States Attorney shall refer the case to the clerk

who shall then assign the case. The United States Attorney shall

arrange with the judge to whom the case is assigned, or if that judge is

absent or unavailable as provided in 50.5, with the miscellaneous judge,

to have the defendant arraigned and a plea entered as promptly as

practicable.

(b) Random selection procedure. All cases shall be randomly as-

signed by the clerk or his designee in public view in one of the clerk’s

offices in such a manner that each active judge shall receive as nearly as

possible the same number of cases, except as provided in paragraph (h).

Where a party or his counsel requests prior to selection that he or she be

present at the selection, the clerk shall make reasonable efforts to

comply with the request. In Brooklyn civil cases a magistrate shall be

drawn at the same time and in the same manner as a judge. A11 Long

Island civil cases shall be assigned to the Long Island magistrate. The

parties to any Long Island case assigned to a Brooklyn judge may

stipulate that the case be assigned to the Long Island magistrate for

pretrial purposes.

(c) Assignment of civil cases. There shall be separate Brooklyn,

Uniondale and Hauppauge civil assignment wheels. At least quarterly

the Chief Judge shall fix the proportion of cases to be assigned to the

Long Island courthouses so as to distribute the civil cases relatively

equally among all the active judges.

(d) Assignment of criminal cases.

(1) There shall be a Brooklyn criminal and a Long Island criminal

assignment wheel.

(2) There shall Brooklyn and Long Island criminal misdemeanor as-

signment wheels for the random assignment of these matters to a

magistrate.

(e) Place of trial. Except in emergencies a case shall be tried at the

place to which it has been assigned.

(f) Objection. Any objection by a party to designation of a judge or to

place of trial shall be made by letter or motion to the judge assigned

(1) in a criminal case, within ten days from arraignment or from initial

notice of appearance, whichever is earlier; or

(2) in a civil case, within the time allowed to respond to the complaint.

(g) Special cases.

(1) The miscellaneous judge shall send all narcotics addict commitment

cases involving “eligible individuals” as defined by 28 U.S.C. § 2901(g)

to the clerk for assignment as provided in paragraph (b).

Docld: 70105318 Page 366
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APPENDIX—Continued

(2) Pro se applications or claims by peréons in custody shall be filed

without prepayment of fees upon receipt, prior to decision on their in

forma pauperis petitions.

(3) Multidistrict litigation is to be assigned to the judge selected by the

multidistrict litigation panel and may not be reassigned except by that

panel. ’

(h) Chiefjudge; senior judges; temporarily overloaded judges; no-

tice ofremovalfrom wheel. The chief judge and each senior judge shall

indicate from time to time to the clerk the percentage of a full caseload

that he or she elects to have assigned. The chief judge, with the consent

of a judge, may remove that judge from any wheel temporarily to reduce

the number of pending cases and prevent delay in the disposition of

cases by a judge who is then overburdened by cases or due to ill health.

The chief judge shall return that judge to the wheel only on consent of

the judge. The clerk shall upon request inform any attorney or party of

the identity of judges whose names have been removed from a wheel.

(i) Visiting judge. The chief judge shall approve the assignment or

transfer of cases to a visiting judge.

(j) Proceedings after assignment. All proceedings in a case after

assignment shall be conducted by the assigned judge, except as provided

by these guidelines.

(k) Recusal. A judge or magistrate may recuse himself or herself at

any time in accordance with U.S.C. § 455. This guideline takes prece-

dence over any other guideline.

(1) Appeals—Assignment on reversal or remand.

(1) In a criminal case upon reversal of a judgment and a direction

for retrial or resentence, on receipt of the mandate of the appellate

court the clerk shall randomly select a different judge to preside

over the case. Notwithstanding this provision the chief judge may

order the case assigned to the original presiding judge to avoid

placing an excessive burden on another judge.

(2) In a civil case upon reversal the case shall remain assigned to the

judge who was previously assigned, unless the chief judge or his

designee orders otherwise. /'

50.3 RELATED CASES; MOTION FOR CONSOLIDATION 0F CASES

(a) “Related” case defined. A case is “related” to another for pur-

poses of this guideline when, because of the similarity of facts and legal

issues or because the cases arise from the same transactions or events, a

substantial saving of judicial resources is likely to result from assigning

both cases to the same judge and magistrate.

(b) Civil cases. By way of illustration and not limitation, the follow-

ing civil cases are “related”: when a case (A) relates to property involved

in an earlier pending suit, or (B) involves the same factual issue or grows

out of the same transaction as does a pending suit, or (C) involves the

validity or infringement of a patent already in suit in a prior case.

(c) Criminal cases. Criminal cases are “related” only when (A) a

superseding indictment or information is filed, )

indictment or information is filed against the samgl!(93513115erli RTS 1'
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when an a lication is fie y a person in cus

:Sfitegltdggrior action. plOther cases will be deemed “related” only uptzn

application by a party, upon notice, to the judge presiding over It:

earlier assigned case. The application Will be granted if a substantia

saving of judicial resources is likely to result from ass1gning both cases

t0 the same judge. f h rty f'l' ase believes it
' nation 0 related case. I t e pa 1 mg a c

tog: fixed to a pgor case, whether pending or closed, the party shall

so indicate on the information sheet, specifying for each such case the

title and the docket number, if any. Each attorney in a case has an

ongoing duty to advise the clerk in writing upon learning of any facts

indicating that his or her case may be related to any tinge; pending (:8:

' ment 0 related case. Related cases 3 a e assigne y

théellfiflitgdlthe judge to whom was assigned the case with the lowest

docket number in the series of cases. The clerk shall adVise the judge of

such assignment of a “related case.”
' .

(f) Case erroneously assigned as related. The deSignation of cases

as related may be corrected sua sponte by the judge to whom they ail'e

assigned, by returning to the clerk for reaSSignment cases erroneolilisby

so assigned. The failure to assign related cases appropriately sha 3

corrected only by agreement of all of the judges to whom the relate

cases are assigned; if they agree, they _may transfer the later-filed cases

as provided in paragraph (e), and notify the clerk of that action.

(g) Credit for related case. A related case transferred or asSigned t:

a judge shall be counted as would a newly-filed case regularly ass;gne(i

A judge shall be assigned an additional case for each case trans erre

from him or her under this guideline.

50.4 REASSIGNMENT OF CASES . f . t. d the

No case shall be reassigned except in the interest 0 . jus ice an

efficient disposition of the business of the court. The chiefjudge may at

any time, with the consent of the judges involved, reassign indmdual

cases. Reassignment of cases to accommodate changes in the comple-

ment of judges shall be made in accordance With the order of the Board

of Judges.

50.5 MISCELLANEOUS JUDGE ‘ .

(a) Duties and functions. A miscellaneous judge shall be deSignated

for each session of the court to:

(1) hear and determine:
. .

(A) matters requiring immediate action in cases already aSSignedto

any judge of the court, if that judge is unavailable or otherWise

unable to hear the matter;
. d . th rdi

s ecial proceedings which cannot be _ass1gne in e o _nary

(candle, including motions under Fed.R.Crim.Proc. 41 made prior to

indictment;

' A ‘ luding
ther p o ding not part of or related to.a case, inc

Dead: 7010 mlé’éae éé?ar and naturalization proceedings;
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(D) requests to be excused from service on the grand and petit

juries; and

(E) all matters relating to proceedings before the grand jury;

(2) impanel the grand jury, receive indictments, and refer criminal

cases to the clerk for assignment pursuant to 50.2.

(b) Emergency matters. The miscellaneous judge shall dispose of

matters under paragraph (a)(1) only to the extent necessary and shall

continue the case before the assigned judge. All applications for emer-

gency action or relief shall disclose any prior application to a judge for

the same or related relief and the outcome thereof.

50.6 CALENDARS

(a) Numbers; Order of cases. The docket number of each case shall

be the calendar number. No note of issue shall be required to place the

case on the calendar. Each judge shall dispose of cases assigned to him

or her as required by law and the efficient administration of justice.

(b) Preferences. Each judge shall schedule cases appearing on his or

her docket in such order as seems just and appropriate, giving prefer-

ence to. the processing and disposition of the following:

(1) habeas corpus petitions and motions attacking a federal sentence;

(2) proceedings involving recalcitrant witnesses before federal courts

or grand juries, under 28 U.S.C. § 1846;

(3) actions for temporary or preliminary injunctive relief; and

(4) any other action if good cause is shown.

(c) Rublication of calendars. Each court day the clerk shall post on

bulletin boards throughout the courthouse and provide to legal newspa-

pers for publication copies of the judges’ calendars. '

50.7 CONFERENCES

'The judge assigned to any case may direct the attorneys to appear to

discuss thecase informally, to entertain oral motions, to discuss settle-

ment, or to set a schedule for the events in the case, including completion

of discovery, pretrial and trial.

FOIA # 57720 (URTS 1'5
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GUIDELINES FOR THE DIVISION OF BUSINESS

AMONG UNITED STATES DISTRICT COURT JUDGES

FOR THE EASTERN DISTRICT OF NEW YORK

PURSUANT TO 28 U.S.C. § 137

COMMENTARY

by ‘

Pnornssoa PETER LUSHING

and

LAWRENCE J. ZWEII-‘ACH, Esq.

INTRODUCTION

In 1988 the Board of Judges of the United States District Court for the

Eastern District of New York, pursuant to 28 U.S.C. § 137, adopted

Guidelines for the Division of Business among United States District

Court Judges. The Guidelines supersede the Court’s Rules for the

Division of Business among District Judges. The Guidelines were

adopted on February 16, 1988, effective March 31, 1988. They were

preceded by publication of proposed guidelines and many conferences

with members of the bar and bar association committees.

The Guidelines for the Division of Business among United States

District Court Judges are in part an outgrowth of the work of the

Court’s Criminal Procedure Committee, which was appointed by Chief

Judge Jack B. Weinstein in the Fall of 1985. Reports of the Criminal

Procedure Committee appear at 111 F.R.D. 303 and 311 (1986); these

reports were not themselves approved by the Board-of Judges and, are

cited here for informational and historical purposes only. Also part of

the history of the Guidelines are letters to Chief Judge Weinstein from

the Criminal Procedure Committee (October 8, 1987) and from the

Committee on Federal Courts, Association of the Bar of the City of New

York (October 6, 1987), commenting on a May 1987 draft of proposed

Guidelines, and from the Committee on Federal Courts (January 8, 1987),

commenting on the reports of the Criminal Procedure Committee. The

Criminal Procedure Committee reports had been well-publicized, appear-

ing not only in Federal Rules Decisions but in the New York Law

Journal as well (June 18, 1986; digest published on June 17, page 1).

Comments on the reports were received from practitioners, and matters

covered by the proposed Guidelines were discussed at retreats of the

judges of the court held during the Judicial Conferences of the Second

Circuit in 1986 and 1987 and at subsequent meetings of the Board of

Judges. In short, the Guidelines are the product of a dialogue among

the judges, practitioners, and bar organizations.

This Commentary was prepared by Lawrence J. Zweifach, Esq., Chair-

DOCid: 701%319q1‘3-ggn31630cedure Committee and Prof. Peter Lushing, the
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Committee Reporter, with the assistance of Douglas C. Dodge, District

Executive of the Court, and has been reviewed by the Chief Judge.

50.1

(a) Rule 1 of the Rules for the Division of Business among District

Judges (hereinafter “DR”) categorized cases as Bankruptcy, Civil, or

Criminal. With the restructuring of the bankruptcy court system in

1978, the District Court no longer sees enough original bankruptcy

filings to make a separate category necessary. There are also bankrupt-

cy court rules now. The new miscellaneous and multidistrict categories

in the Guideline (hereinafter “GL”) codifies existing practice.

(b) The first sentence carries over DR 1(b), except that the new

category of miscellaneous cases does not require an information Sheet,

because many miscellaneous cases involve ministerial matters such as

filing an abstract of judgment from another court. The new provision

that the information sheet shall be filed codifies the existing practice of

the clerk’s office. The information sheet is of substantial importance,

see GL 50.2(f), and the GL’s reflect the fact that the Sheet must be on

file in order to give notice to all parties of case designations. A

suggestion that the information sheet be given to defense counsel along

with the indictment was rejected as unnecessary.

(c) This paragraph appears in General Civil Rule 9 and is included here

as the logical location for requirements affecting the commencement of

an action.

(d) Designation of Long Island criminal cases is unchanged from DR

1(c)(1). Long Island civil cases are now subdivided into the locations of

the courthouses on Long Island, the Hauppauge Courthouse not being in

existence when the DR’s were promulgated. The criteria for discretion-

ary designation or cancellation of designation as a Long Island case are

unchanged from DR 1(c)(3). A cross-reference to a uniform procedure

for objections to case designations is given.

(e) Miscellaneous matters such as non-party motions to quash subpoe-

nas are not categorized as civil or criminal cases and are referred to the

miscellaneous judge. To avoid any question on a sensitive topic, the GL

makes it clear that a miscellaneous matter follows the judge, not the

miscellaneous part. 4

50.2

(a) Unchanged from DR 2(a).

(b) DR 2(b) required the judges to determine the method of random

selection of cases and provided other details on the mechanics of assign-

ment. The GL removes some of the formal requirements as unnecessary

and provides for the first time that cases shall be assigned in public view

in the clerk’s office. There was a widespread and deeply held feeling

among criminal defense practitioners that assignment of a judge to the

case was an important and sensitive step in the litigation and should

therefore be performed in public. In fact it was already the practice of

the clerk's office to allow counsel to attend the drawing of the judge’s

name from the assignment drum, but many argued that attorneys

unfamiliar with‘with the practices of the court wo o 0 e ..

opportunity to attend the assignment—hence ofihléfiméthe] RTS 16!
i
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practice. A recommendation by the Criminal Procedure Committee that

the assignment be in open court was rejected as cumbersome and having

no additional utility.

It will still be up to the attorney to endeavor to be informed as to when

the assignment of the judge takes place. In civil actions the assignment

occurs when the complaint is filed, so defendant’s eventual counsel will

be present at this event only by accident, as it were. But in criminal

cases many defendants will have retained counsel or have been assigned

the Legal Aid Society prior to indictment, and by dint of counsel’s

communications with the Assistant United States Attorney and the

clerk’s office there often can be some assurance that counsel will be

aware of the impending filing of the indictment. Counsel will therefore

be able to attend the drawing of the judge. This will be mostly in cases

where the prosecutor does not intend to have the defendant arrested, for

in arrest cases the indictment is usually sealed until the arraignment

with the defendant safely in custody, an arrest warrant having been

issued when the indictment was handed up to the court in camera.

Meanwhile, the judge will have been drawn in secret, and the docket

sheet will have been sealed.

In any event this GL should not be construed either as creating any

right to be informed of the time of the drawing of the judge or as

furnishing any ground for vacating a judgment, vacating an assignment,

or any other remedy because of a failure to be informed of the time of

the drawing.

The provision on assigning magistrates in Brooklyn civil cases is new

and reflects a practice followed for over three years and which was

inaugurated through the promulgation of the Standing Orders on Effec-

tive Discovery in Civil Cases (Standing Order 4 provides in part that “a

magistrate shall be assigned to each case at random on a rotating basis

upon the commencement of an action. . . .”). On Long Island there is at

present only one magistrate.

(c) Substantially unchanged from DR 2(c). The separate wheels for

civil cases reflects the assignment of judges to the several courthouses.

Distribution of cases “relatively equally” is a more realistic goal than the

terminology of the DR.

(d) DR’s did not provide for judge assignment of criminal cases as

“Long Island,” although that case-designation category did in fact exist.

For some time there has been more than one judge assigned to Long

Island, but the DR’s had not reflected that fact. As there is only one

judge in Hauppauge at present, there should only be one criminal

assignment wheel for all of Long Island to afford a random selection

process for criminal cases, where the bar is most sensitive about judge

selection. Proposals to add a category of criminal “complex” cases, or

even “short,” “medium,” and “long” case categories, which were intend-

ed to spread the workload evenly among the judges, were rejected as an

unnecessary and complicating refinement. Cf. GL 50.2(h).

(e) DR 2(c) gave the assigned judge discretion to designate the place of

. ' ' c uch discretion is contrary to the purpose of

. DOCId' 7mgfii§fi§g degggtions and assignment wheels, as well as to the
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rationale for a proposed change in jury wheels under which Brooklyn

courthouse jurors will come only from non-Long Island counties. The

GL provides an exception only for emergencies, and even those excep-

tions may be challenged under paragraph (f).

(f) DR’s regulated objections to designations and assignments in vari-
ous places; e.g., DR's 1(c), 2(c), 4(b). The GL provides a single format
for objection and sets short time limits, precisely measurable, for the

making of objections so that the issue can be resolved before substantial
expenditure of judicial energy. This provision includes objections to the

designation of cases as related or to failure to so designate under 50.3.

(g) Paragraphs (1) and (2) substantially restate DR 2(d)(1) and (2) The

subject matter of DR 2(d)(3) is treated in GL 50.2(l ). Paragraph (3) of

the GL is in accord with the Manual for Complex Litigation, Second,

§ 31.121, at 253 (1985).

(h) The first sentence substantially restates DR 2(f). The provisions

on removal and restoration of judges to a wheel serve to regularize those

practices. The last sentence affords any practitioner before the court

equal access to information that often is available only to institutional

litigants who are constantly in attendance at the courthouse, such as the

United States Attorney and the Legal Aid Society. Many attorneys

believe that the status of judges in the wheels is important and unneces~

sarily recondite and, as “hidden information,” could be used to manipu-

late the assignment of judges by influencing the chosen designation of a

case; the GL is intended to assuage these anxieties. A proposal to

publish the status of judges in the assignment wheels in the New’ York

Law Journal was rejected as useless, given the time lag between the

change of status and the eventual publication.

(i) This regularizes and restates existing practice.

G) This is a restatement of DR 2(g).

(k) This paragraph simply alerts the practitioner to the overriding ,

statute. See also 28 U.S.C. § 144 (recusal on motion).

(1) DR 2(d)(3) provided for reassignment of civil and criminal cases

sent back by an appellate court for retrial, unless _the mandate of the

appellate court directed otherwise. In fact the practice under the DR

was to reassign mechanically only criminal cases, and only those to be

retried. The GL draws a distinction between remand in civil and criminal

cases, and provides for reassignment of civil cases on remand only in the

discretion of the chief judge. Knowledge that a case would be retried by

the same judge is believed to have a possible inhibiting effect on

vigorous appellate advocacy. In civil litigation however this danger is

thought to be outweighed by considerations of judicial economy, civil

litigation often having a plethora of complex rulings and information.

In contrast, as to criminal cases the GL mandates reassignment for

retrial or resentence but grants the chief judge discretion to assign the

case to the original judge in the interest of substantial administrative

savings. For example, if a new judge assigned to resentence were

compelled to read a record of a multi-month trial, there might be good

grounds for the chief judge to order 388181111181thfigWg‘fEfiRTS
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The court considered the possibility of explicitly providing that upon

stipulation of the parties a criminal case would be sent backt) the

original judge for retrial after reversal. It omitted such a prov1s10n in

order not to put pressure on the parties to so stipulate. Upon agreement

of the parties and the judge involved this result is not precluded by the

Guidelines. .

The United States Court of Appeals for the Second Circuit has from

time to time directed that a new judge hear a matter, but the source of

the court’s power to do this in the absence of a recusal lssue 5 being first

raised in the court below is unstated and seems dubious. Recent

examples include Sobel v. Yeshiva Univemty, 839 F.2d 18 (1988);

Outley 1). City of New York, 837 F.2d 587 (1988); Uruted States v.

Pugliese, 805 F.2d 1117 (1986); and United States v. Dwz, 797 F.2d 99

(1986).

No statute authorizes an appellate court to order reassignment for

bias as an original matter. 28 U.S.C. § 2106 arguably authorizes an

appellate order of reassignment to correct repeated errors of law, but

even then only upon notice to the district judge that a petition for

mandamus is being filed. The recusal for bias statutes, 28 U.S.C. §§ 144

and 455, seemingly contemplate that the district judge pass upon the

issue in the first instance. And even here the scope of appellate revxew

is apparently limited to abuse of discretion.

It is extraordinarily wasteful for a case to be unnecessarily reassigned

after remand from an appellate court. This will be especially 'so under

the new sentencing guidelines, which will require many factual mqumes.

Channeling the bias issue before the district court in the first instance

affords the judge an opportunity to make a record on the. matter. Such

channeling further confines the issue to the statutory criterion for bias

under §§ 144 and 455 and avoids the use of vague ad hoc standards.

See United States v. Pugliese, supra, where denial of a recusal motion

was upheld and yet a necessary resentencing was ordered reassxgned to

a different judge, apparently under a broader standard than prowded by

the recusal statutes.

The 'ud es of the Eastern District of New York are mindful of the

criteria.J fogreassignment set down in United States 1). Robm, 553 F.2d 8,

10 (2nd Cir.1977) (per curiam en banc). But it is also the case that-any of

the judges of the court will be aware of the appellate court’s opinion and

thus know of the facts that are not to be considered on resentence—and

which the original sentencing judge was apparently deemed by. the

appellate court to be unable to disregard on resentence. A judge is in

the best position to know whether he or she can disregardcertam facts,

and so the question of recusal can properly be left to that judge in the

first instance.

The GL therefore effects a sensible compromise between the need for

reassignment and the administrative needs of the court. . Reassxgnment

in the indicated cases shall be the rule, subject to administrative excep-

tion by the chief judge, which exception will itself be subject to overrul-

) DOCId: 70511213'333‘82 pgeéfingfyigge in cases of felt bias.
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50.3

(a) DR 3(a) defined “related” in general discretionary terms to be

applied in the first instance by the party filing the case and furnished

illustrative examples. This paragraph retains the general definition, but

a party acting on its own can apply the definition to civil cases only; see

paragraphs (b) and (c).

(b) These examples come from DR 3(a)(1).

(c) DR 3(a)(2) furnishes examples (A) and (B) as illustrative and not by

way of limitation. The GL examples are exclusive unless the court

grants an application under the discretionary standard. There was some

opposition from the bar to retaining the discretionary standard as overly

elastic and inviting judge-shopping. However the proposed GL permit-

ted the prosecutor filing the indictment to designate unilaterally the case

as “related” under the discretionary criteria; under the CL as promulgat-

ed the prosecutor must instead make an application to the judge presiding

over the earlier assigned case. The bar was also concerned with counsel’s

having to oppose the designation before the very judge who might preside

over the case, but the Board of Judges felt that that judge was in the best

position to apply the standard, as he or she would know the particulars of

the “related” case and therefore whether there would be a substantial

saving of judicial resources by approving the designation.

(d) The first sentence substantially restates the first sentence of DR

3(b). The second sentence of DR 3(b) is omitted as having little or no

application. The second sentence of the paragraph derives from DR 3(f).

(e) This paragraph derives from DR 4(c). The last sentence of DR 4(c)

is omitted as redundant to 50.3(b)(B).

(f) This paragraph deals with sua sponte challenges to relating or

failing to relate cases and substantially restates DR 4(d). Party chal-

lenges to unilateral relating or failing to relate cases must be made in

accordance with GL 50.2(f). ,-

(g) This paragraph derives from DR 4(e).

50.4 '

This is a substantial restatement of DR 4(a). The proposed GL

granted unlimited discretion to reassign; this raised some concern

among the bar so the DR criteria were restored.

50.5

Paragraphs (3.) and (b) restate DR 5 (a) and (b); the subject of DR 5(c)

is covered by the second sentence of GL 50.5(b). A highly controversial

proposal to add an arraignment function to the miscellaneous part was

rejected. See the Criminal Procedure Committee Report on the Assign-

ment of Cases to Judges, 111 F.R.D. 307 (1986); Rakoff, Business

Crime, N.Y.L.J., May 14, 1987, p. 1, col. 1.

FOIA # 57720 (URTS 163 V
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50.6

Paragraphs (a) and (b) restate DRV 6(a) and (b). Paragraph-(c) is new

and restates existing practice. DR 6(d), (e), and (f) are omitted.

50.7

This is a restatement of DR 7.
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COMMENT

QUESTIONING THE IMPARTIALITY OF JUDGES:

DISQUALIFYING FEDERAL DISTRICT COURT

JUDGES UNDER 28 U.S.C. § 455(a)

INTRODUCTION

An impartial judiciary is an essential element of the system ofjustice in the

United States. The right to a “neutral and detached judge” in all proceedings is

protected by the Constitution.‘ In addition, an impartial judiciary is essential to

maintain public confidence in the integrity of the judicial system.2 Throughout

the history of our national government, Congress has sought to secure the im-

partiality of trial judges by requiring judges to disqualify themselves in various

circumstances.3

Congress revised the federal disqualification law in 1974, and instituted an

objective standard for disqualification in place of a subjective standard.4 As

stated in 23 U.S.C. § 455(a), the objective disqualification requirement mandates

disqualification when a reasonable person would question a judge’s impartiality.5

Since the objective standard was adopted, however, judicial interpretation

of section 455(a) has narrowed the broad scope Congress intended for disqualifi-

cation law.6 Federal courts have limited the scope of the current statutory provi-

 

1. Ward v. City of Monroeville, 409 US. 57, 61-62 (1972). See also Marshall v. Jerrico, Inc.,

446 US. 238, 243 (1980) (“powerful” constitutional interest in fair adjudicative procedure); Redish

& Marshal], Adjudicatory Independence and the Values ofProcedural Due Process, 95 YALE LJ. 455,

457 (1986) (independent adjudicator necessary to satisfy due process requirements).

2. See Judicial Disqualification: Hearing on S. 1064 Before Subcomm. on Improvements in Ju-

dieial Machinery of the Senate Comm. an the Judiciary, 93d Cong, lst Sess. 1, 75 (1971 and 1973)

[hereinafter Senate Hearing] (statement of Senator Burdick) (disqualification ensures that judicial

decision is not tainted with partiality and thus “enhances public confidence in the judicial system”).

3. The first federal disqualification statute disqualified judges from cases in which the judge was

“cencemed in interest,” or had been of counsel for either party. Act of May 8, 1792, ch. 36, § 11, 1

Stat. 278 (1872) (amended and recodified 1911). 28 U.S.C. § 455(b) (1982) requires judges to dis-

qualify themselves on several specified grounds, including financial interest, personal or professional

relationships with persons involved in the litigation, or prior involvement in the litigation. See infra

note 12 for the text of § 455(1)). In addition, federal law disqualifies judges in circumstances where a

reasonable person would question a judge’s impartiality, 28 U.S.C. § 455(a), and specifically disqual-

ifies a judge for bias or prejudice. 28 U.S.C. §§ 144 & 455(b)(1); see infra note 35 for the text of

§ 144, and infra note 12 for the text of § 455.

4. Senate Hearing, supna note 2, at 74 (statement of Senator Burdick); HR. REP. No. 1453, 93d

Cong, 2d Sass. 1, reprinted in 1974 U.S. CODE CONG. & ADMIN. NEWS 6351, 6354 [hereinafter

House Report].

5. 28 U.S.C. § 455(a) (1982). See infra note 12 for the text of § 455(a).

6. See infra notes 26-30 and accompanying text for a discussion of the congressional intent

behind the revision of § 455.
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698 TEMPLE LAW QUARTERLY [VOL so

sions by requiring a high standard of proof of bias7 and by applying judiciall

created rules restricting the circumstances in which bias can be found.3 In addi- '1

tion, the procedures for disqualification cast into doubt the objectivity of dis-

qualification decisions.9 The procedures allow the challenged judge to make thé ’

disqualification decision. If a judge refuses to disqualify himself, review is u

always immediately available and appellate courts tend to defer to the initial

judgment of the district court. ‘0

This comment will review current standards and procedures required by

statute and applied to judicial disqualification by the courts. It will assess the

extent to which current interpretations conform to the objective standard set,

forth in section 455(a) and explore ways in which disqualification decisions may

be made on a more objective basis. '

I. STATUTORY PROVISIONS FOR DISQUALIFICATION

Two provisions of federal law furnish the means for disqualifying district .

court judges.11 The paramount disqualification statute is 28 U.S.C. §455.‘2 2

Section 455(a) sets forth a general provision mandating disqualification when-

 

7. See infra notes 83-108 and accompanying text for a discussion of the standards of proof 0

bias under §§ 455(a), 455(b)(1) and 144. '

8. See infra notes 109-94 and accompanying text for a discussion of the judicially-created sub-

stantive rules for disqualification.

 

9. See infra notes 23-25, 228-32 and accompanying text for a discussion of disqualification

procedures.

10. See infra notes 51-88 and accompanying text for a discussion of the availability and stan

dards of review on appeal.

11. 28 U.S.C. §§ 144, 455 (1982). Appellate courts as well as district courts are subject to .

§455, while § 144 applies only to district courts. The only other federal disqualification statute

applies to appellate courts and provides that “[n]o judge shall hear or determine an appeal from th

decision of a case or issue tried by him.” 28 U.S.C. § 47 (1982).

12. 28 U.S.C. §455 (1982) states: _

(a) Any justice, judge, or magistrate of the United States shall disqualify himself in

any proceeding in which his impartiality might reasonably be questioned.

(b) He shall also disqualify himself in, the following circumstances:

(1) Where he has a personal bias or prejudice concerning a party, or personal

knowledge of disputed evidentiary facts concerning the proceeding; '4

(2) Where in private practice he served as lawyer in the matter in controversy, or

a lawyer with whom he previously practiced law served during such association as a lawyer

concerning the matter, or the judge or such lawyer has been a material witness concerning

it;

 

 

(3) Where he has served in governmental employment and in such capacity par-

ticipated as counsel, adviser or material witness concerning the proceeding or expressed an

opinion concerning the merits of the particular case in controversy;

(4) He knows that he, individually or as a fiduciary, or his spouse or minor child

residing in his household, has a financial interest in the subject matter in controversy or in

a party to the proceeding, or any other interest that could be substantially afi‘ected by the

outcome of the proceeding; ‘

(5) He or his spouse, or a person within the third degree of relationship to either

of them, or the spouse of such a person:

(i) Is a party to the proceeding, or an ofiicer , director, or tnrstee of a party; -

(ii) Is acting as a lawyer in the proceeding;
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1937] COMMENT 699

ever a reasonable person would question a judge’s impartiality.”

Section 455(b) requires disqualification in several specified circumstances.“

A judge is disqualified if he or she has a financial interest in a case,” defined by

the statute as “ownership of a legal or equitable interest, however small, or a

relationship as director, adviser, or other active participant in the afi'airs of a

party.”16 Section 455(b) also mandates disqualification if the persons involved

in the litigation are related to the judge “within the third degree of [blood] rela-

rionship.”l7 The statute also provides for disqualification if the judge has a pro-

fessional relationship with a party, including representation of a party by the

judge or by a member of the judge’s former firm.“3 Judges who have been in

government employment must disqualify themselves from proceedings in which

they had a role and from cases about which they have expressed an opinion on

 

(iii) ls known by the judge to have an interest that could be substantially

affected by the outcome of the procwding;
.

(iv) Is to the judge’s knowledge likely to be a material witness in the

proceeding.

(c) A judge should inform himself about his personal and fiduciary financial interests,

and make a reasonable efi‘ort to inform himself about the personal financial interest of his

spouse and minor children residing in his household.

(d) For the purposes of this section the following words or phrases shall have the

meaning indicated:

(1) “proceeding” includes pretrial, trial, appellate review, or other stages of

litigation;

(2) the degree of relationship is calculated according to the civil law system;

(3) “fiduciary” includes such relationships as executor, administrator, trustee,

and guardian;

(4) “financial interest” means ownership of a legal or equitable interest, however

small, or a relationship as director, adviser, or other active participant in the affairs of a

party, except that:

(i) Ownership in a mutual or common investment fund that holds securities

is not a “financial interest” in such securities unless the judge participates in the manage-

ment of the fund;

(ii) An office in an educational, religious, charitable, fraternal, or civil or-

ganization is not a “financial interest” in securities held by the organization;

(iii) The proprietary interest of a policyholder in a mutual insurance com-

pany, of a depositor in a mutual savings association, or a similar proprietary interest, is a

“financial interest” in the organization only if the outcome of the proceeding could sub-

stantially afi'ect the value of the interest;

(iv) Ownership of government securities is a “financial interest" in the issuer

only if the outcome of the procwding could substantially afi‘ect the value of the securities.

(e) No justice, judge, or magistrate shall accept from the parties to the proceeding a

waiver of any ground for disqualification enumerated in subsection (b). Where the ground

for disqualification arises only under subsection (a), waiver may be accepted provided it is

preceded by a full disclosure on the record of the basis for disqualification.

13. Id. §455(a).

14. Id. §455(b).

15. Id. §455(b)(4).

16. Id. §455(d)(4).

17. Id. §455(b)(5).

18. Id. §455(b)(2).
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7oo ' TEMI’LE LAW QUARTERLY

the merits.‘9 Section 455(b) also requires disqualification when a judge has “i

personal bias or prejudice concerning a party, or personal knowledge of disputed .

evidentiary facts concerning the proceeding.”2°
”'1

Parties cannot waive their right to disqualification when it is based on one

of the grounds specified in section 455(b).21 When the disqualification is based

on section 455(a), however, waiver is permitted upon full disclosure of the basis

for disqualification.”

Section 455 places responsibility for disqualification on the judge.23 This

action can be taken sua sponte.24 Courts also permit disqualification to be

prompted by a party either by motion or on appeal.25

Section 455 was significantly revised in 1974.26 A major concern of Con;

gress was to eliminate the subjective opinion of the judge as the basis for deter:

mining disqualification.” The superseded version of section 455 required

 

19. Id. §455(b)(3).

20. Id. §455(b)(1).

21. Id. §455(e).

”kg

22. Id. The waiver provision is an inversion of the waiver provisions of the American Bar fig.

Association (“ABA") Code of Judicial Conduct. In the final drafi of the ABA Code, waiver of ' "‘5',

disqualification on grounds of interest or relationship is allowed after full disclosure. CODE or JUDr-

CIAL CONDUCT Canon 3D (1972). Waiver is not permitted under the general provision that disqual

ifies the judge whose impartiality is reasonably questioned. Id. The ABA’s rule was based on the ‘

premise that parties should not be permitted to waive a provision designed to promote public confi- ,

dence in the judiciary. Senate Hearing, supra note 2, at 109 (Professor Thode, Reporter of the

ABA’s Special Committee on Standards for Judicial Conduct). The ABA allowed waiver where

public confidence in the judiciary would not be afi‘ected, and safeguarded the parties by requiring

that the waiver be made in writing, rather than orally in the presence of the judge. Id. The Senate ’

framers, on the other hand, rejected any waiver of disqualification based on § 455(b) grounds, but

allowed waiver of § 455(a) disqualification on the rationale that a judge should be permitted to

discuss with the attorneys involved in a case whether the objective standard required disqualification.

Id. at 112 (Mr. Westphal, chief counsel to the Senate Committee on the Judiciary).

23. 28 U.S.C. §455(a) (“Any judge . . . shall disquafify himself. . . .”); id. § 455(b) (“He shall

also disqualify himself. . . .”).
z

24. See Roberts v. Bailar, 625 F.2d 125, 128 (6th Cir. 1980) (party need not follow particular ..

procedure under § 455(a); federal judges must observe § 455 guidelines sua sponte). 2

25. Davis v. Board of School Comm’rs, 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied, 425‘

US. 944 (1976).

.

26. Act of Dec. 5, 1974, Pub. L. No. 93-512, § 1, 88 Stat. 1609 (codified as amended at 28

U.S.C. § 455 (1982)).

“

27. Senate Hearing, supra note 2, at 74 (statement of Senator Burdick); House Report, supra

note 4, at 6355. The revisions were also motivated, in part, by a perceived need for clarification of

standards that arose from the confirmation hearings for Judge Haynsworth, a Nixon nominee to the ‘

Supreme Court who was rejected by the Senate. Senate Hearing, supra note 2, at 10, 25 (statement!

of Senators Burdick, Bayh, and Hollings).

Congress also acted to coordinate federal law with revisions in the Canon of Judicial Condufl

being developed by the American Bar Association. A tentative drafi of the proposed ABA revision8

was circulated two months prior to the first Senate hearings on the revisions to § 455, and the bill

was delayed until the ABA completed its process of revision. Senate Hearing, supra note 2, at 2, 74.

78-79 (statements of Senator Burdick and Judge Traynor). The bill’s sponsors wanted to minisan

discrepancies between federal disqualification law and ABA standards. Id. at 74 (Senator Burdick)

The bill‘s sponsors were also motivated by their perception of heightened public standards 0"

impaniality, id. at 10 (statement ofmwmh‘fing'jfiacw‘fgéofiafl ‘1
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disqualification if, “in his opinion,” it was imprOper for a judge to sit during the

proceedings.” Congress replaced this subjective standard with an objective

standard that obliges judges to disqualify themselves when their impartiality

“might reasonably be questioned?” In instituting this objective standard, Con-

gress stressed that it was doing away with the “duty to sit” rule, requiring that a

judge should stay with the case when in doubt about disqualification.”

The general disqualification standard set forth in section 455(a) cannot be

understood without analysis of two other disqualification provisions—section

455(b)(1) and 28 U.S.C. § 144, both of which disqualify a judge for personal bias

and prejudice.“ A party moving for disqualification under section 455(a) fre-

quently seeks disqualification under both sections 455(b)(l) and 144 as well.32

Furthermore, interpretation of section 455(a) has been shaped by judicial inter-

pretation of section 144, which predated the revised general disqualification

 

judges gave them the freedom to require stricter standards. Id. at 26 (statement of Senator

Hollings).

28. The superseded statute read in full:

Any justice or judge of the United States shall disqualify himself in any case in which he

was a substantial interest, has been of counsel, is a material witness. or is so related to or

connected with any party or his attorney as to render it improper, in his opinion, for him to

sit on the trial. appeal, or other procwding therein.

Act of June 25, 1948, ch. 646, § 455, 62 Stat. 908.

29. 28 U.S.C. §455(a); see supra note 12 for the text of § 455(3).

30. Senate Hearing, supra note 2, at 2, 74 (Senator Burdick); House Report, supra note 4, at

6255. The chairman of the Senate Judiciary Committee described the “duty to sit” rule as a rule

that clouded a judge’s judgment on disqualification. Senate Hearing, supra note 2, at 74 (Senator

Burdick). The House, however, added the caution that elimination of this rule “should not be used

by judges to avoid sitting on difficult or controversial cases.” House Report, supra note 4, at 6355;

see also New York City Hons. Dev. Corp. v. Hart, 796 F.2d 976, 980 (7th Cir. 1986) (judge disquali-

fled himself unnecessarily when his holdings did not constitute §455(b)(4) financial interest). The

court stated: “A judge may decide close calls in favor of recusal. But there must first be a close

call." Id.

31. See supra note 12 for the text of § 455(b)(1); see infra note 35 for the text of § 144.

32. Courts have determined that a motion for disqualification under one of the sections—

455(a), 455(b)(l), or 144—-requires the consideration of disqualification under the other sections as

well. See Roberts v. Bailar, 625 F.2d 125. 128 (6th Cir. 1980) (judge h. duty to consider disqualifi-

cation under § 455 when § 144 aflidavit does not require disqualification); United States v. Sibla, 624

F.2d 864, 868 (9th Cir. 1980) (judge who declines to grant recusal under § 455 must still consider

sufiicieney of alfidavit under § 144).

Courts have coordinated the statutes procedurally by charting various paths that reach, if neces-

sary, all three provisions. One approach is to begin by evaluating the afiidavit under § 144 and to

procwd to assessment of the situation under § 455 only if the affidavit is untimely or insufficient. See

United States v. Balistrieri, 779 F.2d 1191, 1202 (7th Cir. 1985) (after determining § 144 affidavit

legally insufficient, court considered disqualification under § 455(b)(1)), cert. denied, 106 S. Ct. 3284

(1986); BaiIar, 625 F.2d at 128 (judge disqualified under § 455(a) although § 144 affidavit was tech-

nically insufiicient); Sibla, 624 F.2d at 868 (finding that § 144 affidavit is legally insuflicient triggers

duty to evaluate circumstances under § 455).

Alternatively, judge: may begin with § 455(a) and evaluate the § 144 aflidavit only if they do

not disqualify themselves under §455. See Sibla, 624 F.2d at 868 (judge who declines to grant

recusal under § 455 must still consider the sufficiency of the affidavit under § 144). A judge begin-

ning at §455(a) would need to consider § 144 only if the allegations of bias where false and thus

would not lead a reasonable person to question the judge’s impartiality.
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702 TEMPLE LAW QUARTERLY

statute.33

Section 144, first enacted in 1911,34 focuses exclusively on bias and preju

dice as grounds for disqualification}:5 It authorizes a litigant with the power to

disqualify a district court judge by means of a “timely and sufficient affidavit”.

alleging “personal bias or prejudice” for or against a party.36 The key to dis-r

qualification under section 144 is the sufficiency of the affidavit. As long as pro:

cedural rules regarding the form and timing of the affidavit are met,37 the filing

of a legally sufficient afiidavit compels a judge to transfer the case to another

district court judge.38 '

As the Supreme Court determined in Berger v. United States,39 the chal-A

lenged judge must take the initial step of evaluating the sufiiciency of the affida-

vit, and may not automatically transfer the case when an affidavit is filed.“0

Thus, section 144 does not provide for peremptory challenge of the judge.“1 In-

stead, a judge is required to evaluate the legal sufliciency, but not the truth, of

 

33. See infra notes 112-18 and accompanying text for a discussion of courts' application of the“ '7 ;

§ 144 judicial gloss to § 455(a).

34. Act of March 3, 1911, ch. 231, § 21, 36 Stat. 1090 (amended by Act of June 25, 1948, ch.

646, § 144, 62 Stat. 898) (amendment added the words “timely and sufficient” to modify “afidavit"). .

35. 28 U.S.C. § 144 (1982) provides:

Whenever a party to any proceeding in a district court makes and files a timely and

sufficient afiidavit that the judge before whom the matter is pending has a personal bias or

prejudice either against him or in favor of any adverse party, such judge shall proceed no

further therein, but another judge shall be assigned to hear such procwding.

The aflidavit shall state the facts and the reasons for the belief that bias or prejudice

exists, and shall be filed not less than ten days before the beginning of the term at which the

proceeding is to be heard, or good cause shall be shown for failure to file it within such

time. A party may file only one such affidavit in any case. It shall be accompanied by a

certificate of counsel of record stating that it is made in good faith.

36. Id.

37. A § 144 afiidavit must “state the facts and reasons for the belief that bias or prejudice :.

exists,” 28 U.S.C. § 144, and must be signed. ‘See Roberts v. Bailar, 625 F.2d 125, 128 (6th Cir.

1980) (court need not consider § 144 motion/Where party had not signed affidavit). A court may

consider only one afidavit filed pursuant to ’§ 144. See United States v. Merkt, 794 F.2d 950, 961

(5th Cir. 1986), cert. denied, 107 S. Ct. 1603 (1987); United States v. Balistrieri, 779 F.2d 1191, 1199

(7th Cir. 1985), cert. denied, 106 S. Ct. 3284 (1986).

Section 144's timeliness provision has been interpreted to require filing of the motion within 8

reasonable time of discovery of the bias. See United States v. Gigax, 605 F.2d 507, 511 (10th Cir.

1979) (file § 144 motion promptly after facts become known); Smith v. Danyo, 585 F.2d 83, 86 (M f

Cir. 1978) (timeliness measured not in absolute and arbitrary way from date of discovery but with 1‘

consideration of future stages of case).

38. See Berger v. United States. 255 US. 22, 36 (1921).

39. 255 U.S. 22 (1921).

40. Id. at 35-36.

41. Until the Supreme Court decided Berger, it was possible to interpret § 144 as providing I,

peremptory challenge. The chief sponsor of the bill indicated that it would function as a form 01" .

peremptory challenge of judges, 46 Cong. Rec. 2627 (1911) (statements of Rep. Cullop), and “I? ‘

wording of the original provision would have permitted it to be so used. Prior to amendment in

1948, the word “sufficient” did not appear as a modifier of “affidavit.” Act of March 3, 1911, ch.

231, § 21, 35 Stat. 1090. The 1911 venionFQliA :#efidiflizieufeufifi wléSaafirxfl'é

was filed. Id.

1987] COMMENT ' 703

the allegations.42 Standards for determining legal sufficiency have developed in

case law, interpretating the meaning of “personal” bias or prejudice.”

Section 455(b)(1) echoes the personal prejudice language of section 144,

disqualifying where a judge “has a personal bias or prejudice” concerning a

party.“4 The vagueness of language in this provision contrasts sharply with the

other sections of 455(b), in which Congress spelled out in detail the amount and

type of financial interest, and the degree of relationship to a participant or prior

involvement in a case that necessitates disqualification.45 Section 455(b)(1) uses

undefined terms and provides no concrete guidelines for determining bias or

prejudice.46 This vagueness reflects the difliculties inherent in providing stan-

dards for disqualification on grounds of bias or prejudice. Such standards are

hard to state; when concrete phrases are substituted for a vague statement of

objectives, they are subject to the criticism of being underinclusive.“'7

Both Congress and the American Bar Association (“ABA”) encountered

this difiiculty in their attempts to frame the bias and prejudice provisions of their

respective codes. One of the earlier drafts of the Senate bill required disqualifi-

cation when a judge “has a fixed belief concerning the merits of the matter in

controversy or personal knowledge of material facts.”48 This language was later

replaced with the language of section 455(b)(1), requiring disqualification where

a judge “has a personal bias or prejudice concerning a party, or personal knowl-

edge of disputed evidentiary facts concerning the proceedings.”49 The change

followed the alterations made in the ABA Code of Judicial Conduct. The “fixed

belief” language in the first ABA draft was abandoned in response to criticism

that it would predispose judges to disqualification for having an understanding

of the law and a commitment to uphold it.” The final draft of the Senate bill,

like the final ABA draft, returned to the “personal bias or prejudice” language

 
42. Berger, 255 US. at 36. The Court explained: “To commit to the judge a decision on the

truth of the facts gives chance for the evil against which the section is directed." Id.

43. See infra notes 109-94 for a discussion of judicial rules for disqualification on the basis of

personal bias or prejudice.

44. 28 U.S.C. § 455(b)(1).

45. Compare § 455(b)(2)-(5) with §455(b)(1).

46. See supra note 12 for the text of § 455(b)(l).

47. Courts seldom offer a definition of bias or prejudice. The Supreme Court provided a gen-

eral, but tautological, definition of bias or prejudice in Berger v. United States, describing it as "a

bent of mind that may prevent or impede impartiality ofjudgment." 255 US. at 33-34. In case law,

positive definitions tend to be fact-specific. For example, in Mims v. Shapp, 541 F.2d 415 (3d Cir.

1976), a prisoners’ rights suit in which the judge was accused of bias toward state prisoners, the

court defined personal bias “as an attitude toward petitioner that is significantly different from and

more particularized than the normal, general feelings of society at large against convicted wrongdo-

ers." Id. at 417.

48. S. 1553, 92d Cong., lst Sess. (1971), reproduced in Senate Hearing, supra note 2, at 3.

49. 28 U.S.C. § 455(b)(1).

50. Senate Hearing, supra note 2, at 85. As the chairman of the ABA committee explained,

"There are many things on which it may be good for judges to have fixed opinions, like fixed opin-

701H53£8dg3§dér
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704 TEMPLE LAW QUARTERLY

of section 144,51 and thus premitted courts to apply the judicial gloss built up

over the years on section 144 to section 455.52

II. APPLYING THE DISQUALIFICATION STATUTES

Application of section 455(a),53 the general federal disqualification statute"

has been shaped in part by courts’ concern to balance the advantages of disquali

fication with countervailing judicial interests.54 On the one hand, disqualifica .

tion of judges whenever reasonable doubt arises concerning their impartiality ‘_

promotes public confidence in the judiciary. Conversely, disqualification may 7

diminish the efficiency of the judicial system.” Transferring a case always cre-'

ates some administrative costs, and when disqualification occurs in a complex

case some time after the case has commenced in the court, the burden may be

substantial.56 Although courts may be tempted to give significant weight to effi

ciency, Congress’ elimination of the duty to sit rule indicates that the goal of .-

impartiality should be paramount whenever there are reasonable grounds fo ‘

disqualification.57 Congress and the courts also face the concern that litigants 7

will manipulate disqualification to their advantage or to the disadvantage of

their opponents by judge-shopping or by causing costly delays.’8

 

 

 

51. See supra note 35 for the text of § 144. The ABA commentator indicated that despite the 1...,

change in language, “[i]t was intended that a judge disqualify himselfif he had made up his mind on 4%:

the merits before he heard the case." Senate Hearing, supra note 2, at 93 (Professor Thode). ’

52. See infra notes 12-18 and accompanying text for a discussion of the judicial gloss on dis- ’

qualification for bias or prejudice.

53. 28 U.S.C. §455(a) (1982).

54. See Redish & Marshall, supra note 1, at 472-75 (analysis and critique of balancing tes

applied to procedural due process rights).

55. See Bloom, Judicial Bias and Financial Interest as Groundsfor Disqualification ofFederal ,-_.

Judges, 35 CASE W. RES. L. REV. 662, 664-65 (1985) (excessive disqualification would damage "

efiicient administration of justice).

56. See In re Cement Antitrust Litig., 688 F.2d 1297, 1313 (9th Cir.) (judge disqualified in

complex class action suit because his wife had minimal stock holdings in plaintifi‘ companies), afi’d ,

mem. sub nom, Arizona v. United States Dist. Ct., 459 US. 1191 (1982). This case has attracted

critical comment as an example of the high burden imposed by the expansive definition of financial

interest in § 455(b)(4) and the impossibility ofwaiver under § 455(e) for 5 455(1)) cases-See Bloom,

supra note 55, at 702-05 (disqualification for de minimis financial interest without possibility of

waiver disrupts litigation and wastes judicial resources); Note, Bias and Interest: Should They Lead

to Dissimilar Results in Judicial Qualification Practice?, 27 Aluz L. REV. 171, 189-92 (1985) (per se

disqualification for minimal financial interests harmful to public perception of judiciary). '

57. Statements from both the Senate and the House of Representatives suggested that Congrels

found that the large numbers of federal judges permitted liberal standards for disqualification and

sharp restrictions on waiver of disqualification. Senate Hearing, supra note 2, at 74; House Report.

supra note 4, at 6357. See supra note 30 and accompanying text for a discussion of congressional

elimination of the duty to sit.

58. Concern for judge-shopping is evident in the House Report which stated: “Nothing in this ’3;

proposed legislation should be read to warrant the transformation of a litigant’s fear that a judge

may decide a question against him into a 'reasonable fear' that the judge will not be impartial- F

Litigants ought not have to face a judge where there is a reasonable question of impartiality, but they ‘

are not entitled to judges of their own choice." House Report. supra note 4, at 6355. See also In re '_

International Business Machs. Corp, 618 F.2d 923, 929 (2d Cir. 1980) (adverse ruling cannot dis-

qualifyjudge).
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Courts have had the opportunity to shape disqualification standards under

section 455(a) through their interpretation of the law in two areas of inquiry.

One question facing the courts concerns what constitutes reasonable grounds for

disqualification. The substantive requirements for disqualification which have

been developed through this inquiry will be discussed in section B below.” An-

other question facing the courts is whether, and to what extent, the appearance

of bias justifies disqualification. Is it appropriate to disqualify a judge on the

appearance of bias or is it, at least in some cases, necessary to establish bias in

fact? The interpretations offered in each of these areas determine the reach of

federal disqualification, its availability in particular cases, and the appealability

of the denial of disqualification.

A. Assessing Bias: Standards ofProof

The question whether disqualification should rest on the appearance or the

fact of bias arises because the two objectives of disqualification law—promoting

confidence in the judiciary and providing a fair trial to litigants—differ in focus.

Protection of individual rights requires disqualification of judges who will not

consider particular cases with impartiality. Protecting and promoting public

confidence in the judiciary, in contrast, depends not only on actual fairness in

particular cases but also on the appearance of fairness.60 Disqualification based

on the appearance of bias may be required to promote public confidence when,

in fact, no actual partiality exists.61

In many circumstances where federal law requires disqualification, con-

cerns for judicial appearance and individual fairness are both present. But some

circumstances may involve only one of these objectives. On the one hand, fair-

ness may require disqualification in situations where there is no appearance of

partiality and the need for disqualification is not known to anyone but the

judge.62 Public appearances, on the other hand, may require assigning another

judge even in cases where litigants are confident they would be treated fairly by

the disqualified judge.63

 

59. See supra notes 109-94 and accompanying text for a discussion of the judicial development

of substantive grounds for disqualification under § 455(3).

60. See Note, Disqualification ofJudges and Justices in the Federal Courts, 86 HARV. L. REV.

736, 746-47 (1973) (concern for appearances necessary because judicial authority rests ultimately on

public acceptance of judicial decisionmaking).

61. See Hall v. Small Business Admin, 695 F.2d 175, 178-79 (5th Cir. 1983) (to satisfy appear-

ance of impartiality test of § 455(a), disqualification must be based on reasonable conclusion from

objectively ascertainable facts, not on subjective assessment of judge’s state of mind).

62. The language of 28 U.S.C. § 455 (1982), which gives judges the responsibility to disqualify

themselves in several specified circumstances, provides for disqualification where no one but the

judge knows the reason. Disqualification of this sort is gmerally not documented by written opinion.

An instance of this use of § 455 may be seat in United States v. Merkt, 794 F.2d 950, 960 (5th Cir.

1986) (judge’s unexplained voluntary recusal in prior case involving defendant is not sufiicient

(grounds for disqualification in subsequent case involving defendant), cert. denied, 107 S. Ct. 1603

1987).

63. See supra notes 21-22 and accompanying text for a discussion of waiver requirements in

§ 455(e), prohibiting waiver where disqualification is based on §455(b).
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706 TEMPLE LAW QUARTERLY

Analysis of the language of the disqualification statutes suggests that both

28 U.S.C. §§ 144 and 455(b)(1) can be interpreted as requiring bias in fact.“

Section 144 requires that the affidavit state facts sufficient to establish bias.65

Section 455(b)(1) states that a judge “shall . . . disqualify himself . . . [w]here he-

has a personal bias or prejudice. . . 3’66 The same objective standard applied to

these statutes is also applied to section 455(a),57 however, and thus bias in fact

cannot be established by subjective assessment of the judge’s state of mind. In:

stead, courts have required that a litigant seeking disqualification meet a higher

standard of proof to show bias in fact.68 2

A higher standard of proof is firmly established as part of the disqualifica:

tion process under section 144. When scrutinizing the affidavit to determine

whether it is legally sufficient,69 courts apply a “clear and convincing” standard, ‘1

and evaluate whether the facts “would convince a reasonable man that bias ex-l

ists.”7° In contrast, courts have not asked whether the facts would cause a reav

sonable person to question the judge’s impartiality under section 144.7{-

Imposing a stricter stande of proof for disqualification under section 144 pro-1'

vides a reasonable counterbalance to the stipulation that the judge accept all the,“

averments in a section 144 aflidavit as true.72 This more rigorous standard of (fig

proof does not, however, ensure that judges are disqualified under section 144%

only where there is bias in fact. The requirement that the facts be taken as true, '3?

i.

 

64. 28 U.S.C. §§ 144, 455(b)(1) (1982). See supra note 12 for the text of § 455(b)(1); see supra

note 35 for the text of § 144. ' ..

65. 28 U.S.C. § 144.

66. Id § 455(b)(1) (emphasis added).

67. For the standard applied to § 144, see Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d

1157, 1165 (5th Cir. 1982) (§ 144 affidavit suflicient if it alleges facts which, if true, would convince

reasonable person that bias exists), cert. denied, 464 U.S. 814 (1983); see also United States v. Bali:- ‘.

trieri, 779 F.2d 1191, 1199 (7th Cir. 1985), cert denied, 106 S. Ct. 3284 (1986); United States v

Thompson, 483 F.2d 527, 528 (3d Cir. 1973). , _

Courts tend to treat §455 as a unit when setting forth the standard, rather than treating ‘ ,V ’

§ 455(b)(1) separately from § 455(a). See Story, 716 F.2d at 1091 (reasonable person standard ap- ,

plied to § 455 as a whole); Chitimacha, 690 F.2d at 1167 (charges of partiality based on §§ 455(a) :

and (b) resolved by application of reasonable person standard).

68. See Chitimacha, 690 F.2d at 1165 (§' 144 alfidavit must convince a reasonable person); Ba

Iistrieri, 779 F.2d at 1202 (requirement that facts convince a reasonable person of bias applied to

both § 455(b)(1) and § 144). - ,

69. Courts generally apply a three-part test for legal sufficiency, requiring that the facts set "

forth in the aflidavit (1) be material and stated with particularity; (2) be such that, if true, they would ,

convince a reasonable person that bias exists; and (3) show personal rather than judicial 1513. United 5

States v. Merkt, 794 F.2d 950, 960 n.9 (5th Cir. 1986), cert. denied, 107 S. Ct. 1603 (1987); see also a

Phillips v. Joint Legislative Comm’n., 637 F.2d 1014, 1019 (5th Cir. 1981), cerr. denied, 456 U.S. 960

(1982); Thompson, 483 F.2d at 528. ‘

70. Thompson, 483 F.2d at 528 (emphasis added); accord Balt'strieri, 779 F.2d at 1199; United '

States v. Serrano, 607 F.2d 1145, 1150 (5th Cir. 1979), cert. denied, 446 U.S. 910 (1980). The stan- ’

dard has become more rigorous over the years. In Berger v. United States, the Supreme Court

demanded only that the atlidavit “give fair support to the charge of a bent of mind that may pm

or impede impartiality of judgment." 255 US. at 33-34. _.

71. See infra note 83 and accompanying text for discussion of the § 455(a) standard.

72. Berger, 255 U.S. at 36.
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even where the judge knows them to be false,73 delimits the court’s assessment of

the facts, making it inaccurate to describe section 144 as a statute that disquali-

fies only for actual bias.

Whether the “clear and convincing” standard of proof should be applied to

section 455(b)(1) has seldom been addressed by the courts. Most courts treat

section 455(a) as predominant, rest their decision on that section when bias or

prejudice is alleged, and avoid the issue of whether they are required to make a

finding of actual bias under section 455(b)(l).74 Other courts interpret section

455(b)(1) as providing a specific example of grounds for disqualification under

section 455(a) and apply to section 455(b)(1) the standard they apply to section

455(a).75 In United States v. Balistrieri,76 the United States Court of Appeals for

the Seventh Circuit held that section 455(b)(1) requires that actual bias be found

in order to meet that section’s standard of proof.77 The court applied the “clear

and convincing” standard, asking whether a reasonable person with knowledge

of all the facts would be convinced that the judge was biased.78

 

73. Balirtrien', 779 F.2d at 1199 (judge must assume facts are true, even ifjudge knows them to

be false); Mims v. Shapp, 541 F.2d 415, 417 (3d Cir. 1976) (judge must accept truth of allegations

and good faith of pleader even if judge has knowledge to the contrary).

74. See, eg., In re Yagman, 796 F.2d 1165, 1181-82 (9th Cir. 1986) (§ 455 treated as unit in

setting forth reasonable doubt standard for disqualification); United States v. Story, 716 F.2d 1088,

1091 (6th Cir. 1983) (single reasonable doubt standard established for § 455).

Focus on § 455 is not surprising. Judges can save face by disqualifying themselves under

§455(a), on grounds that a reasonable person could question their impartiality, rather than admit-

ting they are actually biased by disqualifying themselves under § 455(b)(1). See Balbm'eri, 779 F.2d

at 1203 (judges may be especially reluctant to recuse themselves when doing so requires admission

that actual bias or prejudice has been proved). Likewise, it is logical for one to surmise that courts of

appeals support that focus, because they may then avoid directly impugning the integrity of district

court judges by using § 455(a) instead of § 455(b)(l).

75. See, eg., United States v. Sibla, 624 F.2d 864, 867 (9th Cir. 1980) (§ 455(b)(l) simply pro-

vides specific example of situation in which a judge’s “impartiality might reasonably be questioned"

pursuant to § 455(a)); United States v. Conforte, 624 F.2d 869, 881 (9th Cir.) (same test for subsec-

tions (a) and (b) which disqualifies on a reasonable person standard for either the appearance or the

fact of bias) cert denied, 449 U.S. 1012 (1980).

Bloom, supra note 55, at 675, suggests that the Ninth Circuit Court of Appeals applies the bias

in fact requirement of § 455(b)(l) to both §455(a) and § 455(b)(1). But the court made clear in

Conforte that both sections would be evaluated under the standard requiring disqualification for the

appearance of bias set forth in § 455(a). 624 F.2d at 881.

The Fiflh Circuit Court of Appeals, soon after 9 455 was revised, issued an ambiguous holding

that could be interpreted as imposing a bias in fact requirement on both § 455(a) and §455(b)(1).

Parrish v. Board of Comm’rs, 524 F.2d 98, 103-04 (5th Cir. 1975) (en bane), cert. denied, 425 U.S.

- 944 (1976). See Comment, Disqualification of Federal Judges firr Bias or Prejudice, 46 U. CHI. L.

REV. 236, 248 n.66 (1978) (Parrish holding ambiguous but compatible with appearance of bias rule).

Bur cj.‘ Bloom, supra note 55, at 675 (Parrish and subsequent cases require bias in fact). More recent

Fifih Circuit decisions clearly apply the § 455(a) requirements to both § 455(a) and § 455(b)(1). See

United States v. Merkt, 794 F.2d 950, 960 n.8 (5th Cir. 1986) (test of whether reasonable person

Would “harbor doubts" applied to both sections), cert. denied, 107 S. Ct. 1603 (1987).

76. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

77. Id. at 1202. The Bali’strieri court apparently based its holding on a literal reading of the

Statute. The court stated that actual bias was required afier simply reciting the statutory language

and ofi'ered no other support for this position. Id.

78. Id. at 1202. The court reasoned that “[t]he disqualification of a judge for actual bias or

70105318 Page 377
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   708 TEMPLE LAW QUARTERLY

The language of section 455(a) suggests that it requires disqualification for

the appearance of bias.79 The section mandates disqualification when a reason

able person would question a judge’s impartiality, regardless whether actual bias

exists.” Clear and convincing evidence is not required by the language of the;

statute.81 Moreover, disqualification when doubt about impartiath exists, '

rather than only when convincing evidence of bias is produced, is in keeping N

with the congressional aim to eliminate the duty to sit rule and replace it with

the rule that judges, when uncertain, should disqualify themselves32

Courts generally apply the reasonable doubt standard to section 455(a) dis-

qualification and disqualify for the appearance of bias.“3 However, the standard

of proof for disqualification under section 455(a) was subject to controversy for a .

time during which some courts of appeals’ decisions were interpreted as equat

ing section 455(a) with section 144 and requiring the same “clear and convinc

ing” standard of proof.[‘4 This position appears to have been abandoned.” :

Recently, however, a new controversy has arisen. The Seventh Circuit has ‘

limited appellate review of disqualification under section 455(a) because that sec~ ,

tion disqualifies based on the appearance of bias or prejudice.36 After requiring

 

prejudice is a serious matter, and it should be required only when the bias or prejudice is proved by

compelling evidence.” Id. The court found no actual bias on the part of the judge who had previ-

ously worked as a prosecutor and allegedly targeted the defendant as the head of an organized crime

family. Id at 1196-97.

79. See supra note 12 for the text of § 455(a).
,_

80. Hall v. Small Business Admin., 695 F.2d 175, 178-79 (5th Cir. 1983) (test under § 455(a) is,

appearance of partiality, not actual prejudice); see also Balistrieri, 779 F.2d at 1204; United States v.

Nobel, 696 F.2d 231, 235-36 (3d Cir. 1982), cert. denied, 462 U.S. 1118 (1983).

81. 28 U.S.C. § 455(a).

82. Senate Hearing, supra note 2, at 2, 74 (Senator Burdick); House Report, supra note 4, at

6354. See Roberts v. Bailar, 625 F.2d 125, 129 (6th Cir. 1980) (disqualification required even where

question is close).

83. See, ag., United States v. Nobel, 696 F.2d at 235-36 (3d Cir. 1982) (§ 455(a) disqualifies on

appearance of bias standard), cert. denied, 462 U.S. 1118 (1983); Chitimacha Tribe v. Harry L. Laws

Co., 690 F.2d 1157, 1165 (5th Cir. 1982) (standard is whether reasonable person would harbor

doubts about judge’s impartiality; appearance of impartiality is required), cert. denied, 464 U.S. 814

(1983).
’

84. See Idaho v. Freeman, 507 F. Supp. 706, 723-725 (D. Idaho 1981) (Fifth and Ninth Circuit:

interpret § 455(a) as requiring bias in fact) (citing United States v. Olander, 584 F.2d 876, 882 (9th

Cir. 1978) (§ 455(a) should be interpreted as setting up same test for disqualification as {5 455(b)(l)

and § 144) and Parrish v. Board of Comm’rs, 524 F.2d 98, 101-02 (5th Cir. 1975) (en banc) (gloss on '

§ 144 applies fully to § 455), cert. denied, 425 U.S. 944 (1976)); see also Bloom, supra note 55, at 675

(Fifih Circuit and Ninth Circuit cases require bias in fact).
.

85. The Fifth Circuit, which may have required bias in fact at one time, has more room

stated clearly that the standard under §455(a) is the appearance of bias. Hall v. Small Busin ..

Admin, 695 F.2d 175, 178-79 (5th Cir. 1983) (test under § 455(a) is appearance of partiality rather ’

than actual bias). See also Comment, supra note 74, at 248 n.66 (majority opinion in Parrish amb '

nous; can be read as acknowledging appearance of bias standard for § 455(a)). '

The Ninth Circuit backed away from the bias in fact requirement in United States v. Conform

624 F.2d 869 (9th Cir. 1980). The Canforte court interpreted its Olander holding to mean that M

same substantive rules regarding bias or prejudice would apply, whether the court was deter-mini“!

the appearance or the fact of bias. ConfartF,@4AW33W7‘3213 m94f6d826§3l3 .

86. United States v. Balistrieri, 779 F.2d, 1191, 1204 (7th Cir. l 85), cert. dente ,

 
_u
m“

‘a
n.
..

1987]  

  
  

    

  

    

  

  

  

  
   

  

   

  
  

  

   

    

  

  

   

   

  

  

   

COMMENT 709

proof of bias in fact under section 455(b)(l) in Balt‘strieri,37 the Seventh Circuit

refused to consider whether the judge should have recused himself from the case

under section 455(a). Rather, the court held that the denial of disqualification

under section 455(a) is not reviewable on post-trial appeal because disqualifica-

tion. under that section does not rest on actual bias.88 The court reasoned that

because the standard in section 455(a) is the appearance of bias, in contrast to

the actual bias standard of section 455(b), section 455(a) does not implicate the

substantive rights of the parties."9 The court characterized section 455(a) as

aimed only at protecting against injury to the judicial system as a whole, and

further suggested that a pretrial mandamus petition provides the only appropri-

ate vehicle for review.”

This distinction could severely limit the number of disqualification denials

that could be heard on appeal. Courts tend to focus on section 455(a) when

considering disqualification and thus may not develop a record that will permit

full consideration of whether disqualification could be supported by clear and

convincing evidence.9| In addition, questions regarding the impartiality of

judges do not only arise before trial, but instead may come to the attention of a

party during or after trial.92

More fundamentally, the legislative history of section 455 does not support

a bifurcation of the focus and reviewability of its subsections. Section 455(a) is

not accurately characterized as directed solely toward appearances and thus

does not compel the Balestrieri court’s interpretation. Advocates of section

455(a) described it as a provision that would enhance public confidence,93 but it

was not proposed exclusively for that purpose. Instead, members of Congress

and the ABA Judicial Conduct Committee viewed section 455(a) as a provision

that would fill in gaps and provide a requirement for disqualification in circum-

stances not covered by the specific standards set forth in section 455(b).94 The

Senate committee, for example, regarded section 455(a) as a tool for disqualify-

ing a judge for a close personal relationship not covered by section 455(b)(5),

which requires disqualification in cases involving relatives up to the third degree

of blood relationship.” The chairman of the ABA committee also regarded the

general provision as a means for disqualifying judges for actual bias, and noted

 

1490 (1986). Accord New York City Hous. Dev. Corp. v. Hart, 796 F.2d 976, 979 (7th Cir. 1986);

Union Carbide Corp. v. U.S. Cutting Serv., Inc., 782 F.2d 710, 713 (7th Cir. 1986).

87. See supra notes 76—78 and accompanying text for a discussion of the Bald-tried court’s anal-

ysis of § 455(b)(1).

88. 779 F.2d at 1204.

89. Id.

90. Id. at 1204-05.

91. See supra notes 73-74 and accompanying text for a discussion of the courts’ tendency to

focus on §455(a).

92. See. eg, Southern Pacific Communications Co. v. American Tel. 1!. Tel. Co., 740 F.2d 980,

983 (DC. Cir. 1984) (disqualification issue arose as a result of opinions expressed in judge’s memo-

randum opinion), cert. denied, 470 U.S. 1005 (1985). ,

93. House Report, supra note 4, at 6355.

:0 7O 10%152.13$653.28 note 2, at 112 (statements of Prof. Thode and Mr. Westphal).
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that there was no need for “fixed opinion” language in section 455(b)(3) because ,

a judge who had expressed an opinion on the merits of a controversy would be“

disqualified under 455(a).96 These examples indicate that section 455(a) was

directed toward actual bias as well as toward the appearance of bias.

Section 455(b) also serves this dual function. Some of the provisions in

section 455(b) are clearly directed at promoting the appearance of impartiality .

rather than protecting parties from actual bias. For example, under section ,

455(b) a judge is disqualified if she has any financial interest in the case, no

matter how small, without the possibility of waiver.97 Concerns with both due 3'

process and the preservation of confidence in the judicial system thus permeate

the entirety of section 455.
.

The Supreme Court’s analysis of the due process right to an impartial judge 7' ,

provides yet another reason for rejecting an interpretation of the disqualification ‘ ’

statutes that conditions review on a finding of actual bias. The due process crite-

ria for judicial disqualification, as delineated by the Supreme Court,98 is not as .

extensive as the federal statutory requirements mandating disqualification. The ‘

Court has focused on disqualification for interest,99 leaving open the question ..

whether a bias charge implicates due process.100 Yet the Court has indicated

that where due process requires disqualification, it is concerned with the appear-

ance of justice.
"

 

96. Id. at 87-88. Judge Traynor, chairman of the ABA Special Committee of Standards of , 7

Judicial Conduct, objected to what is now § 455(b)(3), and argued that the last part of that provi- .

sions, not found in the ABA Code, was unnecessary. Id.

97. See supra note 12 for text of §§ 455(b)(4) and 455(d)(4). But see Note. supra note 56, at

189-92 (per se disqualification for minimal financial interests harmful to public perception of

judiciary).
;

98. See infra notes 99-107 and accompanying text for a discussion of Supreme Court cases 54'

setting forth the due process standards.
1-

99. See. e.g., Ward v. Village of Monroeville, 409 U.S. 57, 60-61 (1972) (due process right -

violated where judge is mayor of town receiving benefit of fines); In re Murchison, 349 U.S. 133, 136-

37 (1955) (due process right violated where trial judge also acted as prosecuting judge); Tumey v.

Ohio, 273 U.S. 510, 523 (1927) (due process right violated where judge’s salary paid in part by fine:

judge imposed). f .- ’

100. See, eg., Aetna Life Ins. Co. v. Lavoie, 106 S. Ct. 1580, 1585 (1986) (only in extreme c356

would disqualification on basis of personal bias or prejudice be constitutionally required); Tumey.

273 U.S. at 523 (not all questions of judicial disqualification are constitutional questions). These

cases involved disqualification of state court judges. ' i

Other due process decisions dealing with adjudicative impartiality have involved administrative

decisionmakers. See Marshall v. Jerrico, Inc., 446 U.S. 238, 242-43 (1980) (decision by regional

administrator in Department of Labor not required to meet impartiality standards applied to

judges); FTC v. Cement Inst., 333 U.S. 683, 701-02 (1948) (Fl'C‘s expressed opinions on points of

law neither evidence of bias nor violative of due process). ' ..

In the few federal judicial disqualification cases heard by the Supreme Court, the Court has not

reached the question of due process but rather has confined itself to interpreting the federal statute at

issue. See United States v. Grinnell Corp., 384 U.S. 563, 580-83 (1966) (applying § 144 where »

judge's personal bias alleged); Berger v. United States, 255 U.S. 22, 34-35, (1921) (applying Act Of ‘

March 3, 1911, ch. 231, §21, 36 Stat. 1090, precusor to § 144). The Court's focus on statutory; '

interpretation is consistent with its practice of resolving cases on statutory grounds if possible before

reaching constitutional questions. See Wood v. Strickland, 420 U.S. 308. 314 (1975) (Court practice

is to deal with dispositive statutory issues mfAn-fidsiwozflzwfkfigulmM)D

1987] COMMENT 711

The Court’s recent decision in Aetna Life Insurance Co. v. Lavoie1m illus-

trates its approach to the due process implications ofjudicial bias. In Lavoie, an

insurance company charged that its due process rights were violated because the

chief judge on the state appellate court panel was suing other insurance compa-

nies on issues similar to those in the Lavoie case and because the other judges on

the panel were class plaintiffs in one of the suits.”2 The Court found that due

process required disqualification of the chief judge on the basis of interest be-

cause his decision in Lavoie could enhance the status of a case he had filed in a

lower court. "’3

The Supreme Court declined to find due process violations based on other

grounds of personal bias and interest alleged by the appellants. ‘0‘ Noting that

the right to due process does not extend so far as to require disqualification

under the fourteenth amendment whenever it is required under statute, the

Court held that “only in the most extreme of cases would disqualification . . . be

constitutionally required” on the basis of bias or prejudice.‘°5 The Court also

held that the Constitution does not require disqualification for only a slight pe-

cuniary interest.106

Although the Lavoie Court held that the due process right to disqualifica-

tion does not extend to all the circumstances in which Congress has required

disqualification, the Court did not tie due process disqualification to a showing

of actual fairness. Instead, the Court reiterated the position that due process

requires disqualification on the basis of the appearance of partiality, stating:

We made clear that we are not required to decide whether in fact Jus-

tice Emery was influenced, but only whether sitting on the case . . .

“would offer a possible temptation . . . to the average [judge] . . . [to]

lead him not to hold the balance nice, clear, and true.” The Due Pro-

cess Clause “may sometimes bar trial judges who have no actual bias

and who would do their very best to weigh the scales ofjustice equally

between contending parties. But to perform its high function in the

best way, ‘justice must satisfy the appearance of justice.’ ”‘07

Thus, the Supreme Court established that whether the due process right to an

 

101. 106 S. Ct. 1580 (1986).

102. Id. at 1582-83.

103. Id. at 1586-87.

104. Id. at 1585, 1588.

105. Id. at 1585. The Court determined that the appellant’s allegation of bias based on the

chiefjudge’s expressions of general frustration with insurance companies did not rise to the level of a

constitutional question. Id. The Court did not, however, indicate what circumstances or what evi-

dence of bias would rise to the level of a due process violation.

For a critique of the judicial reluctance to find violations of due process where bias or prejudice

is alleged, see Redish & Marshall, supra note 1, at 500-02 (distinction in constitutional treatment

between personal bias and interest unjustified).

106. Lavaie, 106 S. Ct. at 1587-88. The Court ruled that the alleged interest of the other judges

0n the panel, who were members of the plaintiff class in a suit against another insurance company,

Was “highly speculative and contingent," and thus did not meet the due process test that an interest

be direct, personal. substantial, and pecuniary. Id. at 1588.

107. Id. at 1587 (quoting Ward v. Village of Monroeville, 409 U.S. 57, 60-61 (1972) and In re

, 701b‘5°§“t'83t9é’§é33 1790955) WM)- 
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712 TEMPLE LAW QUARTERLY [V0]. 60’

impartial judge requires disqualification depends on reasonable inferences from

facts that raise the possibility of bias, and not a finding of actual bias.

In instituting the objective standard, Congress made a similar choice re-

garding the extent of inquiry into bias. Investigation into the state of mind of a‘

judge under the objective standard stops at the point where a reasonable infer

ence of bias or prejudice can be made. This limitation of the inquiry permits,

and indeed requires, higher courts to consider disqualification without establish fir

ing whether a party actually suffered a violation of the right to an independent

adjudicator. Thus the restrictions on the appeal of section 455(a) imposed by

the Seventh Circuit, ‘03 a court which refuses post-trial review unless actual bias

is involved, are not justified.

B. Reasonable Grounds for Disqualification

1. Judicially-Created Requirements for Disqualification for Bias or

Prejudice

The most significant way in which courts have limited the availability of :

disqualification is by placing restrictions on the types of evidence that can be '7

considered in support of disqualification. Courts require that evidence of bias or i

prejudice have an extrajudicial source and refuse to consider disqualification for ; 1

opinions on the law.109 Some courts, however, have interpreted the requirement 1%

of “personal” bias to preclude disqualification on grounds of bias toward an

attorney.“° The requirement of “personal” prejudice is also used to refuse dis '

qualification on the basis of general background and experience!“ ‘

These restrictions originally developed through courts’ interpretations of 28

U.S.C. § 144.112 The question whether the judicial gloss on section 144 should ;

apply to 28 U.S.C. § 455113 was answered in the affirmative soon after section 1"

455 was revised. In Davis v. Board of School Commissioners)” the United 7

States Court of Appeals for the Fifth Circuit found “no suggestion in the legisla-

tive history that [section 144] decisions were being overruled or in any way

eroded.”“5 The court concluded that it should “give [sections] 144 and 455 the

same meaning legally . . . whether for purposes of bias and prejudice or when the

impartiality of the judge might reasonably be questioned.”“6 Most courts agree ‘7

 

     

   

   

   

  
   

   

  

  

 

 

 

108. See supra notes 86-90 and accompanying text for a discussion of the Seventh Circuit p061

tion concerning appellate review of disqualification decisions. .

109. See infra notes 124-50 and accompanying text for a discussion of the extrajudicial source .

requirement. See supra notes 51-83 and accompanying text for discussion of disqualification for

opinions on the law.

110. See infra notes 184-88 and accompanying text for a discussion of disqualification for bias

toward an attorney.

111. See supra notes 89-94 and accompanying text for discussion of courts’ refusal to disqualify

on the basis of general background and experience.

112. 28 U.S.C. § 144 (1982).

113. Id. 5455 (1932).

114. 517 F.2d 1044 (5th Cir. 1975), cert. denied, 425 US. 944 (1976).

115. Id. at1052.

FOIA # 57720 (URTS 16326)
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that the judicial interpretation of section 144 applies fully to section 455.“7 In

efi‘ect, these courts are finding that the judicial gloss on bias and prejudice de-

fines the grounds upon which it is reasonable to question a judge’s

impartiality.”8

Court-made restrictions developed under section 144 and carried over to

disqualification under section 455 in part reflect the logic of the judicial decision-

making process and promote etiiciency.”9 The restrictions may, however, pro-

tect the efficiency of the system at the expense of fairness and public confidence

in the judiciary. Unfortunately, the presumption that judges are impartial re-

sults in restrictions on evidence and the imposition of a heavy burden on a mo-

vant.120 To surmount this presumption, a litigant generally must show clear

evidence of personal bias.121 Occasionally, courts have based disqualification on

evidence of a level of emotional involvement that indicates “pervasive preju-

dice.”122 This heavy burden on the movant however, may not further the goals

of disqualification law.123

 

117. See, eg., United States v. Story, 716 F.2d 1088, 1091 (6th Cir. 1983) (well settled that

§§ 144 and 455 “must be construed in pan' materia”) (quoting City of Cleveland v. Kruppansky, 619

F.2d 576, 578 (6th Cir.), cert. denied 449 US. 834 (1980)); United States v. Sibla, 624 F.2d 864, 869

(9th Cir. 1980) (§§ 455(a) & (b)(1), like § 144, require recusal only if bias or prejudice is directed

against party and stems from extrajudicial source); In re International Business Machs. Corp., 618

F.2d 923, 928-29 (2d Cir. 1980) (§§ 455(a) and 455(b)(1) require that bias be personal and from

extrajudicial source).

118. See United States v. Haldeman, 559 F.2d 31, 132 n.297 (DC. Cir. 1976) (judicial under-

standing of § 144 applies to revised § 455, which requires disqualification when impartiality may

reasonably be questioned), cert. denied, 431 US. 933 (1977).

A few courts have disagreed, stating that the judicial interpretation of § 144 does not carry over

to § 455(a). United States v. Coven, 662 F.2d 162, 168 (2d Cir. 1981), cert. denied, 456 US. 916

(1982). See also United States v. Cepeda Penes. 577 F.2d 754, 758 (lst Cir. 1978) (§ 455(a) permits

disqualification on evidence from judicial source). The minority view does not, however. produce

results significantly difi'erent from the results reached by courts which apply the § 144 judicial gloss

to § 455(a). The courts that limit the applicability of the § 144 judicially-created rules take them as

being without exception or nuance. In contrast, courts that apply the §§ 144 requirements to

§ 455(a) include exceptions within the standards they apply to each of the sections. Compare Coven,

662 F.2d at 168-69 (information from a judicial source relevant but not sufiicienlty prejudicial to

disqualify without any other basis in record for questioning judge's impartiality) with Nicodemus v.

Chrysler Corp., 596 F.2d 152, 156-57 (6th Cir. 1979) (emotional response by judge within judicial

context sufiiciently prejudicial to warrant disqualification).

119. See infra notes 127-34 and accompanying text for a discussion of the advantages of the

extrajudicial source requirement.

120. See. eg., United States v. Lee, 648 F.2d 667, 669 (9th Cir. 1981) (nature ofjudicial system

is such that judges must rise above impermissible influences); United States v. Sinclair, 424 F. Supp.

715, 718 (D. Del. 1976) (affidavit must be strictly construed because judge pmumed impartial),

afi’d, 566 F.2d 1171 (3d Cir. 1977); see also infra notes 169-71 and accompanying text for a discus-

sion of the presumption of impartiality in the context of disqualification for judgs’ opinions on the

law.

121. See infra notes 135-40 and accompanying text for a discussion of the requirem-t for clear

evidence of personal prejudice.

122. See infra notes 178-83 for a discussion of a proposal to permit disqualification based on

strongly-felt disagreement with the law.

123. See infra notes 141-44 and accompanying text for a discussion of the pervasive prejudice

j' : 70toss‘ra’ragedsmm mm“-
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714 TEMPLE LAW QUARTERLY

a. The extrajudicial source requirement

A fundamental principle of the judicially-created standards for disqualify- ‘

ing judges for bias and prejudice is that the evidence of bias must come from an

extrajudicial source. Evidence of prejudice or bias that arises from or can be ;

linked to a judicial source, such as pretrial or trial proceeding or any aspect of

case management, is excluded from consideration. 12‘ The Supreme Court stated

this requirement in United States v. GrinneII:125 “The alleged bias and prejudice

to be disqualifying must stem from an extrajudicial source and result in an opin-

ion on the merits on some basis other than what the judge learned from his 5.

participation in the case.”126

The extrajudicial source requirement is most frequently applied to reject

disqualification on the basis of statements made by a judge in the course of a

case.127 Courts also apply the extrajudicial source requirement to reject disqual-

ification based on adverse rulings by a judgem whether in the trial of the party V

bringing the motion129 or in previous trials.13° In criminal trials, the extrajudi-

cial source rule is used to prevent disqualification on the basis of allegations

questioning a judge’s impartiality merely because the judge, while presiding over

a previous hearing, was exposed to or ruled on evidence.131 The extrajudicial

 

124. See, eg., United States v. Haldeman, 559 F.2d 31, 133 (D.C.‘ Cir. 1976) (§ 144 does not

disqualify judges on basis of prior judicial rulings or in-court comments prompted by legal procmd-

ings), cert. denied, 431 U.S. 933 (1977).

125. 384 U.S. 563 (1966).

126. Id. at 583.

127. Id. at 580-83 (judge’s comments critical of attorney’s handling of case are not grounds for

disqualification) See also Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir. 1980) (“intemperate" ‘1". .

statements in settlement conference based on perception of case are not grounds for disqualification),;

cert. denied, 450 U.S. 999 (1981).

128. See Ex parte American Steel Barrel Co., 230 U.S. 35, 44 (1913) (adverse rulings not

grounds for disqualification).

129. In re International Business Machs. Corp., 618 F.2d 923, 927-30 (2d Cir. 1980) (statistical

evidence of pattern of adverse ruling not grounds for disqualification under §§ 144 or 455). a

130. See Phillips v. Joint Legislative Comm.', 637 F.2d 1014, 1020 (5th Cir. 1981) (outmoded

and improper racial remarks incorporated in prior rulings do not disqualify judge in subsequent civil

rights case), cert. denied, 456 U.S. 960 (1982); United States v. Jackson, 627 F.2d 1198, 1207 n.20

(DC. Cir. 1980) (prior judicial exposure to same type of ease inadequate basis for showing personal

bias).

131. For application of the extrajudicial source requirement to bail hearings, see, eg., United ,

States v. Archbold-Newball, 554 F.2d 665, 681-82 (5th Cir.) (iudge’s bail denial based on stated

belief of police testimony that defendants were in conspiracy not grounds for recusal), cert. denied

434 U.S. 1000 (1977).

For application of the extrajudicial source requirement to other pretrial proceedings, see. :8-

United States v. Porter, 701 F.2d 1158,1166 (6th Cir.) (judge’s comment during preliminary hearing

that defendants were “apparently caught red-handed" not grounds for disqualification absent perva-

sive bias), cert. denied. 464 U.S. 1007 (1983); United States v. Cepeda Penes, 577 F.2d 754, 756-58

(lst Cir. 1978) (judge who heard aborted attempt to plead nolo contendere not disqualified from

presiding over trial).

For application of the extrajudicial source requirement to trials, see, eg., Demjanjuk v. PetroV

sky, 776 F2d 571, 577 (6th Cir. 1985) (judge m ‘)

disqualify himself from extradition hearing cravigsfifizmm 2

106 S. Ct. 1198 (1986); In re Corrugated Container Antitrust Litig., 614 F.2d 958, 963-66 (5th Cir)

[Vol. 60 -
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source requirement is also invoked to reject disqualification based on claims of

bias resulting from hostile actions of a party or an attorney toward a judge or

resulting from the judge’s response to such actions.132

The extrajudicial source requirement protects the judicial system from un-

reasonable interference with judicial decision-making. If statements of opinion

could generally disqualify a judge, adjudicators could be inhibited from carrying

- out the evaluative tasks required to move cases through the court and to reach

decisions.133 Use of the extrajudicial source requirement to avoid disqualifica-

tion as a result of the provocation of a party or attorney serves to prevent liti-

gants from manipulating the judicial system to their advantage by harrassing

judges.134

Despite the important benefits of the extrajudicial source requirement, it

could stand in the way of a fair, impartial trial if it were rigidly applied. An

absolute refusal to consider as evidence of bias or prejudice any statement made

in a judicial setting in response to information learned in the case gives judges a

zone of immunity in which to voice personal prejudices. Courts do not, how-

ever, generally invoke the extrajudicial source rule to protect a judge from dis-

qualification who has made statements within the judicial context that present

clear evidence of personal bias for, or prejudice against, an individual in the case.

 

(judge who presided over criminal trial not disqualified from hearing subsequent civil trial), cert.

denied, 449 U.S. 888 (1980); United States v. Partin, 552 F.2d 621, 637 n.20 (5th Cir.) (judge not

disqualified from presiding over retrial), cert. denied, 434 U.S. 903 (1977).

132. See, eg., United States v. Studley, 783 F.2d 934, 939-40 (9th Cir. 1986) (fact that defend-

ant publically denounced and filed lawsuit against judge not grounds for disqualification); United

States v. Phillips, 664 F.2d 971, 1000-04 (5th Cir. 1981) (no extrajudicial source of bias to disqualify

judge who learned of and discussed defendant’s plans to disrupt trial and his threats against judge’s

life), cert. denied, 457 U.S. 1136 (1982).

133. See In re lntemational Business Machs. Corp., 618 F.2d 923 (2d Cir. 1980), in which the

court stated: “A trial judge must be free to make rulings on the merits without the apprehension

that if he makes a disproportionate number in favor of one litigant, he may have created the impres-

sion of bias." Id. at 929. See also Johnson v. Trueblood, 629 F.2d 287, 291 (3d Cir. 1980) (extrajudi-

cial source rule extended to statements in settlement conference to avoid unduly hampering judge’s

ability to efi‘ectuate settlement), cert. denied. 450 U.S. 999 (1981).

The use of this rationale in Phillips v. Joint Legislative Comm, 637 F.2d 1014 (5th Cir. 1981),

cert. denied, 456 U.S. 960 (1982), in response to allegations of racism, raises the question whether the

protection afi'orded by the extrajudicial source requirement extends too far. The court stated:

We would be reluctant, in any but an extreme case, to base a disqualification order on . . .

allegations [of a pattern of racism in prior opinions]. It is a district judge’s duty to conduct

trials, weigh evidence, consider the law, exercise his discretion, and reach decisions in the

cases on which he sits. If he understands that a seemingly harsh comment toward a party

or an attorney, or a perceived tendency to give severe sentences to some class of offenders,

or an aggregate imbalance in victories for plaintifi's or defendants in a particular class of

casesmaysubjecthimtoatrainofsuccessfulrecusalmotionsinfuturecases,hemay

consciously or subconsciously shape his judicial actions in ways unrelated to the merits of

the cases before him.

Id. at 1020.

134. See, eg., Wilks v. Israel. 627 F.2d 32, 37 (7th Cir. 1980) (allowing defendant’s assault of

d : 7mmm$dm3, uld encourage unruly courtroom behavior and result in disrup-

denied, 449 U.S. 1086 (1981).
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716 TEMPLE LAW QUARTERLY [Vol. 60

Berger v. United States135 presents a classic example of prejudicial statements ‘

made by a judge within the judicial context. In Berger, the judge allegedly deliv-

ered an anti-German diatribe in a case involving Germans and German-Ameri-

cans as defendants.136 Another example of a judicial remark revealing bias is i

found in Roberts v. Bailar,137 a case which involved an employment discrimina- '

tion suit against the Postal Service. In response to a motion to dismiss a party .

who had a supervisory role,138 the district court judge said: “I know Mr. '

Graves, and he is an honorable man and I know that he would never intention-

ally discriminate against anybody.”139 Because the actions of this “honorable

man” were at issue in the discrimination suit, the court of appeals held that “it is

clear that a reasonable person would question the impartiality of the District ‘

Judge.”MO

The statement at issue in a disqualification motion may not, however,

clearly reveal personal bias or prejudice evidenced through an extrajudicial:

source, but rather may suggest that a bias toward or prejudice against a party

has developed over the course of the proceeding or a prior proceeding. Disquali-

fying a judge in these circumstances requires making an exception to the extraju- ,

dicial source rule when a judge’s statement or actions reveal that he or she has »_--

not or is not likely to put aside personal feelings in conducting the trial or pass?

ing judgment. The United States Court of Appeals for the Fifth Circuit sug- ~m

gested the possibility of a “pervasive prejudice” exception in Davis v. Board of ‘ V

School Commissioners 1“ and applied this exception in United States v. Hol-

land.”2 In Holland, a defendant sought disqualification of a district court judge , '-

after gaining a new trial on appeal because the judge stated that the defendant 1

had “broken faith” with the court by appealing and intended to increase the

defendant’s sentence.143 The appellate court held that the district judge’s state—

ment showed pervasive prejudice and thereby satisfied the reasonable person

standard for disqualification."M

In Nicodemus v. Chrysler Corp.,‘45 the Sixth Circuit Court of Appeals dis-

qualified a judge for bias on the basis of his “vilification” of the defendant in an

employment discrimination suit.146 The court indicated that the development of

.“ a

135. 255 U.S. 22 (1921). _

136. Id. at 28-29. See also Connelly v. United States Dist. Ct., 191 F.2d 692, 694-95 (9th Cir. .

1951) (judge disqualified who publicly stated that Communists hid behind Bill of Rights and who ’

said to counsel, “I‘m sorry to see you get mixed up with these Comrnies.").

137. 625 F.2d 125 (6th Cir. 1980). 4

138. The party was the local postmaster for whom the Postmaster General was substituted. Id. ‘

at 127. "

139. Id. at 127.

140. Id. at 129.

141. 517 F.2d 1044, 1051 (5th Cir. 1975), cert. denied, 425 U.S. 944 (1976).

142. 655 F.2d 44 (5th Cir. l981).

143. Id. at 45 & n.2.

144. Id. at 47.

145. 596 F.2d 152 (6th Cir. 1979).

146. Id. at 157. The district judge stated:

This thing is the most transparent and the most blatant attempt to intimidate witnesses and

parties that I have seen in a long time. I mlAli#eSr¥tyi%0h(UfR% $632 _
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some degree of bias over the course of court proceedings is a normal part of the

judicial process,147 but declared that “ ‘if . . . a judge’s bias appears to have

become overpowering, we think it disqualifies him.’ ””3

In a situation in which the judge was directly or deliberately provoked by a

participant in the case, an emotional response by a judge generally will not dis-

qualify her.”9 Nevertheless, even in circumstances in which the judge has been

deliberately provoked, an extreme reaction to a party or attorney may necessi-

tate disqualification.”O The appropriate focus under section 455(a) is not

whether the judge’s statement springs from an extrajudicial source but instead

whether the judge’s statement or action would lead a reasonable person to ques-

tion whether the judge would remain impartial.

b. Opinion on law or policy

A second fundamental principle of disqualification law articulated by the

courts is that judges cannot be disqualified for their knowledge of, or opinions

on, the legal issues in a case.151 The policy concerns underlying this rule are

 

Chrysler tells me because there is nothing in the record that is before me and in my experi-

ence in dealing with this case that gives me reason to believe that they are worthy of

credence by anybody. They are a bunch of villains and they are interested only in feather-

ing their own nests at the expense of everybody they can, including their own employees,

and I don’t intend to put up with it.

Id. At a later point in the trial, the judge indicated that the award be granted was shaped by his

negative assessment of the defendant. Id. at 156-57.

In Shank v. American Motors Corp., 575 F. Supp. 125 (ED. Pa. 1983), a district court judge

reacted in similar fashion to the defendant automobile manufacturers. The judge refused to disqual-

ify himself, alleging that his statement arose out ofjudicial experience and did not indicate extrajudi-

cial bias. Id. at 129. He said, “Automobile manufacturers are among the most devious groups of

defendants that I have seen in twenty-one years on the Bench." Id. The defendants did not appeal

this denial of disqualification.

147. Id. at 156. The court stated: ” ‘Often some degree of bias develops inevitably during a

trial. Judges cannot be forbidden to feel sympathy or aversion for one party or the other. Mild

expressions of feeling are as hard to avoid as the feeling itself.’ " Nicodemus, 596 F.2d at 156 (quot-

. ing Whitaker v. McLean, 118 F.2d 596, 596 (D.C. Cir. 1941)).

148. Nicodemus, 596 F.2d at 156 (quoting Whitaker v. McLean, 118 F.2d at 596).

149. See, eg., Mayberry v. Pennsylvania, 400 U.S. 455, 463 (1971) (“A judge cannot be driven

out of a case”); Wilks v. Israel, 627 F.2d 32, 37 (7th Cir. 1980) (judge not disqualified for response

toward defendant who had assaulted him), cert. denied, 449 U.S. 1086 (1981).

150. See Maybeny, 400 U.S. at 465-66 (judge became “personally embroiled" with defendant,

and therefore defendant given public trial before another judge). Compare In re Jafree, 741 F.2d

133, 136-37 (7th Cir. 1984) (in non-summary contempt proceeding for defamatory actions toward

district court judges in which court did not follow proper procedure, judges disqualified for being

Personally embroiled in the controversy) with United States v. Greer, 714 F.2d 358, 360 (4th Cir.

1983) (judge who objected to attomey‘s accusation that he sentenced on racial basis and then called

a recess, permitting time for emotions to cool, not disqualified for bias) and Wilks, 627 F.2d at 36-37

(although judge responded to assault, reaction did not disqualify him because he calmed down and

conducted fair trial).

151. This rule is mitigated somewhat by 28 U.S.C. § 455(b)(3), which provides that judges who

had been government employees are disqualified from a case if they previously served as counsel,

aWiser, or material witness concerning the proceedings, or if they expressed an opinion on the merits

Id:°‘7‘or’o5’318 Page 382
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718 TEMPLE LAW QUARTERLY [VOL 60

clear: disqualification on grounds of previously developed legal opinion would:

wreak havoc within the judicial system. As the United States Court of Appeals i;

for the Third Circuit recently observed: “If [j]udges could be disqualified be- 7 V '

cause their background'in the practice of law gave them knowledge of the legal._

issues which might be presented in cases coming before them, then only the?“

least-informed and worse--prepared lawyers could be appointed to the bench."152

Although the judicially-created rule against considering disqualifying

judges on the basis of their legal knowledgeis a sound one, application of the

rule may be problematic when a judge has been personally involvedin instituting

a particular policy or when a judge has emphatically expressed support for, or

opposition to, a policy position. The best-known case involving the issue of dis-

qualification of a judge for his involvement in instituting a policy is Laird v.

Tatum,”3 a case in which the plaintiffs challenged army surveillance of anti-war .

protestors.‘54 Plaintiffs moved to disqualify Justice Rehnquist, who had cast the

deciding vote in a five to four decision dismissing the case,”5 on the grounds f:

that he had been involved in defending the surveillance program before a Senate

committee as assistant attorney general in the Nixon administration.”6 Justice “

Rehnquist determined that he was not obliged to disqualify himself because he

“did not have even an advisory role in the conduct of the case of Laird v.

Tatum.”‘57 He also declined to disquany himself through an exercise of discre-

tion, reasoning that opinions on the law and policy were necessary and inevita-~

ble,158 and that having publicly expressed theseopinions was not sufiicient ‘

grounds for disqualification. 159

 

152. Cipollone v. Liggett Group, Inc., 802 F.2d 658, 659-60 (3d Cir. 1986) (judge’s prior

knowledge of issues in products liability suit against tobacco companies not grounds for disqualifica-

tion), cert denied, 107 S. Ct. 907 (1987).

153. 408 U.S 1 (1972) (suit against army surveillance dismissed); 409 U.S. 824 (1972) (memo—

randum of Rehnquist, J., rejecting motion for disqualification).

154. 408 US at 2.

155. 409 us. at 824-25.

156. Id. 7,»

157. Id. at 829. The revised version of § 455 has not yet been enacted. For the text of the’

disqualification statute in effect at the time, see supra note 28.

During the hearing process prior to Justice Rehnquist’s confirmation as Chief Justice: informa-

tion regarding his role in formulating the surveillance program became public and prompted criti-

cism of his failure to disqualify himself in Tatum. Members of Congress and the legal community

maintained that his involvement in policy-making required disqualifications. See Rehnquist’s Cn‘tt'a

Press Charges That He Was Unethical on Court, N.Y. Times, Sept. 11, 1986, p. BIZ, col. 1 (state- i

ments of Hazard, an expert on judicial ethics and a Republican, to the efi‘ect that Rehnquist should

have disqualified himself in Tatum); Rehnquist Acted Improperly by Ruling 0n Surveillance Case. '

Ethics Expert Says, Wall St. 1., Sept. 11, 1986, at 64, col. 1 (Yale Law School Professor Geoffrey“

Hazard statements that Rehnquist should not have participated in Tatum because of direct involve;

ment in events that culminated in suit); New Questions Raised About Rehnquist’s Role in Army Sun;

veillance of Protesters, Wall St. J., Sept. 10, 1986, at 64, col. 1 (Senate Democrats state that

information regarding Rehnquist's involvement in formulating surveillance policy raises questions

regarding his ethical judgment and sensitivity to the appearance of impropriety).

158. 409 US. at 835.
‘

159. Id. at 836. Justice Rehnquist also argued that federal judges have a "duty to sit" if not

disqualified. Id. at 837. Congress specifically rejected this rule when it passed the revised disqualifi-

FOIA # 57720 (URTS 16326) D
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In its revision of section 455, Congress included a specific provision, section

455(b)(3),‘°° to address issues raised in Tatum.“51 Section 544(b)(3) does not,

however, clearly require disqualification where a judge is ruling on the applica-

bility or constitutionality of laws or executive policies that he had a significant

hand in shaping. Section 455(b)(3), on its face, seems to be applicable only in

those cases in which a judge had been involved in, or expressed an opinion

about, a particular case. Disqualification in circumstances like those presented

in the Tatum case would fall, instead, under the general provision of section

455(a), which requires the court to ask whether the judge’s participation in law-

making raises reasonable doubts concerning his impartiality. It is reasonable to

believe that one who has had a significant part in formulating a policy may have

difficulty maintaining impartiality when that policy is challenged.

The disqualification issue may also arise when a judge has not played a

significant role in formulating policy but rather has expressed an opinion on an

issue, either by casting a vote in a legislature, or by publicly expressing an opin-

ion. Courts have generally refused to disqualify judges in these circum-

stances.162 Nevertheless, evidence of strongly held opinions can raise reasonable

doubts about a judge’s impartiality.

In Southern Pacific Communications v. American Telephone & Telegraph

Co. ,‘53 the United States Court of Appeals for the District of Columbia consid-

ered the issue of disqualification based on emphatic policy statements in post-

trial review of an antitrust case against American Telephone & Telegraph Co.

(“AT&T”). The district court judge, in his memorandum opinion,164 forcibly

stated his belief that the public interest was better served by an AT&T monopoly

rather than by competition in the telecommunications industry.165 The court of

appeals, noting that views on the law and policy do not ordinarily disqualify a

judge,166 allowed for the possibility of disqualification if the court prejudged a

case‘s" The court set forth an “irrevocably closed mind” test for determining

 

cation statute later that same year. See supra note 30 and accompanying text for a discussion of the

duty to sit.

160. See supra note 12 for text of § 455(b)(3).

161. See Senate Hearings, supra note 2, at 88-89 (and for I} 455(b)(3) explained by reference to

Laird v. Tatum).

162. See. eg, Shaw v. Martin, 733 F.2d 304, 315-16 (4th Cir.) (vote for death penalty no more

significant than oath binding judges to apply laws of legislature; it is not grounds for disqualifica-

tion), cert. denied, 469 US. 873 (1984); United States v. Allen, 675 F.2d 1373, 1385 (9th Cir. 1980)

(statement that marijuana importation is a serious crime with cancer-like efi‘ect on society is restate-

ment of congressional purpose and cannot be grounds for disqualification), cert. denied, 454 US. 833

(1981); Smith v. Danyo, 585 F.2d 83, 87 (3d Cir. 1978) (statement that diversity cases do not belong

in federal court is statement of legal principle and does not disqualify judge); see also Lawton v. Tart,

327 F. Supp. 670, 671-72 (E.D.N.C. 1971) (judge who had publicly expressed his strong objection to

Vietnam war refused to disqualify himself from Selective Service case).

163. 740 F.2d 980 (DC. Cir. 1984), cert denied. 470 US. 1005 (1985).

164. Southern Pacific Communications Co. v. American Tel. & Tel. Co., 556 F. Supp. 825

(D.D.C. 1982), af’d, 740 F.2d 980 (DC. Cir. 1984), cert. denied. 470 US. 1005 (1985).

165. 740 F.2d at 983, 988 n.7.

166. Id. at 990.

167. Id. at 991.

.71 70105318 Page 383
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when a judge’s actions overcome the presumption of impartiality.168

The Southern Pacific Communications “irrevocably closed mind” test can-

not be applied to pretrial disqualification, however. Pretrial application of the

test would conflict with the presumption that a judge will maintain an open

mind toward a case, and follow precedent faithfully.“59 In a section 455(a) pre-

trial disqualification challenge, this prsaumption would preclude challenge of a ..

judge’s impartiality prior to trial because it would not be possible to prove that

an upcoming presentation of an issue would not sway the judge.170 A litigant

cannot make a pretrail showing of an “irrevocably closed” mind suificient to

overcome the presumption when such a showing depends on evidence of bias in

the proceedings.171

Although in general a judge may not be disqualified for an opinion on the .

law, a judge may be disqualified for holding a fixed opinion regarding sentenc-

ing.172 This exception was established in United States v. Thompson,”3 the case

in which the defendants had allegedly violated the Selective Service Act.174 The ’ .

district court judge, in a previous case, had announced that it was his policy to

sentence all Selective Service Act violators to at least thirty months in jail.175 ‘

 

168. Id The court suggested that judges should not be disqualified if they are “capable of

refining” their views in the process of the case, but they should be disqualified if their minds are

“irrevocably closed." Id. Applying this test to the district court judge’s handling of the AT&T case,

the court found that the judge did not hold a fixed opinion at the outset of the case, as evidenced by

his denial of a motion to dismiss the case on the basis of antitrust immunity, and that his evenhanded

administration of the case provided no evidence of a “closed mind” during trial. Id. at 991-92.

169. See id. at 993 (evidence must be weighed against strong presumption that judges do not

substitute their personal views for controlling law). '

170. Cf Bloom, supra note 55, at 689 (previously stated opinion on important issue in case

could lead reasonable person to question judge’s impartiality).

Bloom addressed this issue prior to the circuit court decision in Southern Pacific Communica-

tions. He perceived the policy against disqualifying judges for opinions on the law as a blanket

prohibition, rather than as a policy giving rise to a strong presumption of impartiality. Id. at 688.

Bloom advocated replacing the blanket prohibition with a case-by-case analysis that would disqual-

ify judges for the appearance of bias, and that would take into account “whether and how widely the

judge’s views are publicly known, how stronglythe views are held, whether the proper resolution of

the legal issue is unsettled, and whether his views relate to the legal issue as applied iii the Specific

factual context of the case . . . ." Id. at 697. ~

171. See Southern Pacific Communications, 740 F.2d at 991 (each new case confronts judge

with new factual context, new evidence, and new efi'orts at persuasion; test is whether judge’s mind is :

irrevocably closed with respect to issues as they arise in context of specific case).

172. See United States v. Clements, 634 F.2d 183, 187 (5th Cir. 1981) (fixed sentencing policy, :

established through judge’s statement or prior record in similar cases, may disqualify); United States '

v. Thompson, 483 F.2d 527, 528-29 (3d Cir. 1973) (judge's statement showing policy of imposin ‘

stifi' sentences for Selective Service violations grounds for disqualification). .

173. 483 F.2d 527 (3d Cir. 1973). Although the Thompson court held that a litigant can dis- -

qualify a judge through a pretrial § 144 afi'idavit alleging a fixed sentencing policy, the court was

evaluating a case in which the judge had declined to disqualify himself, id. at 528, and had actually ‘

imposed the thirty-month sentence he had indicated was his minimum. Id. The court, however

focused on the allegations in the alfidavit, rather than the judge’s conduct in the case. Id. at 528-29. ‘

174. Id. at 528.
’

175. Id See United States v. Townsend, 478 F.2d 1072, 1074 (3d Cir. 1973) (judge disqualified

for statement showing fixed opinion onWfi # 57720 (U RTS 16326) D
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The appellate court determined that this allegation provided grounds for dis-

qualification because it “was not an allegation ofjudicial bias in favor of a partic-

ular legal principle,” but rather of personal bias “directed against the appellant

as a member of a c1ass.”‘7‘5 The court also noted, however, that a fixed policy as

to sentencing was inconsistent with the trial judge’s authorized discretion to tai-

lor sentences appropriately.”7

The Thompson court’s consideration of the judge’s violation of his ofiicial

duties suggests a framework for a narrow exception permitting disqualification

for opinions on the law or public policy. Courts could adopt the rule that while

policy statements should not generally provide grounds for disqualification, an

exception will be made when a statement or action would lead a reaSOnable per-

son to conclude that the judge is predisposed to violating his or her oath or

ignoring a mandate. ”3 Such a rule would not interfere with the present practice

of refusing disqualification when the judge’s statement expresses an enthusiastic

commitment to enforce the law,179 or when a judge previously voted in favor of

a law applicable in the case.180 Simple disagreement with existing law would

also not disqualify. 131 Under the proposed exception, however, the presumption

of impartiality could be overcome if a judge’s action provided evidence of intense

disagreement with a particular policy or law.182 The critical issue would be

whether the judge could reasonably be expected to put aside his or her personal

feelings, rather than allow them to dominate the decision-making process.”3

c. Bias or prejudice toward an attorney

Some courts have required that judicial bias be directed toward the party as

an individual, rather than toward that party’s attorney, before disqualifying a

 

176. 483 F.2d at 529. One member of the circuit court panel filed a dissent in which he argued

that the class was a judicial one, defined merely by their violation of the Selective Service Act, and

not by a “trait extraneous to the judicial process." Id at 530 (Adams, 1., dissenting).

177. Id. at 529.

178. See Reserve Mining Co. v. Lord, 529 F.2d 181, 188-89 (8th Cir. 1976) (judge disqualified

for disregarding appeals court mandate regarding district court jurisdiction).

179. See United States v. Allen, 675 F.2d 1373, 1385 (9th Cir. 1980) (anti.drug statement not

grounds for disqualification in drug smuggling trial), cert. denied, 454 US. 833 (1981).

180. See Shaw v. Martin, 733 F.2d 304, 316 (4th Cir.) (judge who as legislator had voted for .

death penalty not disqualified), cert. denied, 105 S. Ct. 230 (1984).

181. Courts have shown an appropriate reluctance to disqualify on the basis of disagreement

with applicable law. The Southern Pacific Communications court articulated the reason for this

reluctance when it stated:

It is well established . . . that a judge is not disqualified merely because he personally

disagrees with the policy underlying a law that he is bound to apply in a case [since] . . .

‘[i]n firlfilling the functions of applying or considering the validity of a statute, or a govern-

ment program, the judge endeavors to put aside personal views as to the desirability of the

law or program. ...’

740 F.2d at 993 (quoting Association of Nat'l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1175 (DC.

Cir. 1979) (Leventhal, J., concurring), cert. denied, 447 US. 921 (1980)).

182. For example, a judge who had previously campaigned for political office on an anti-abor-

tion platform could be disqualified from abortion cases.

183. See Southern Pacific Communications, 740 F.2d at 993 (allegation that judge allowed feel-

}. 70fm°§1xg
19maf rejected on basis of record).  
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722 TEMPLE LAW QUARTERLY [VOL 60

judge.184 Under section 455(a), however, bias or antipathy directed at counsel ,

may justify disqualification, but only if this bias or prejudice could affect the

outcome of the case to the detriment of a party.135 As the United States Court

of Appeals for the Tenth Circuit noted in United States v. Ritter,186 “if a judge is

biased in favor of an attorney, his impartiality might reasonably be questioned in

relationship to the party.”‘37

Yet, as the Ninth Circuit has noted, when a judgeis charged with prejudice

against an attorney, the court must take into account tensions between judge and ,

attorney inherent in the adversarial system.188 A disqualification motion based f

on bias for or prejudice against an attorney thus should be evaluated in context, -

like other charges of prejudice arising from a judge’s statements or actions

within the judicial process.

d. General background and experience

Reviewing courts also refuse to disqualify judges on the basis of their gen- .‘

eral background, education, and experience.189 In Blank v. Sullivan & Crom-

well,”0 a sex discrimination case against a law firm, the defendant sought to ,

disqualify the judge because she was female and as a lawyer had worked on

behalf of minorities who had sufi’ered from discrimination.191 The Blank court

refused to disqualify, reasoning that if background, race, or sex were in them-

selves grounds for removal, “no judge on this court could hear this case, or 1

many others, by virtue of the fact that all of them wereattorneys, of a sex, [and]

often with distinguished law firm or public service backgrounds.”‘92

 

184. See Davis v. Board of School Comm'rs, 517 F.2d 1044, 1052 (5th Cir. 1975) (disqualifica-

tion should be based on judicial bias toward a party rather than counsel), cert. denied, 425 U.S. 944

(1976); cf Gilbert v. City of Little Rock, 722 F.2d 1390, 1298-99 (8th Cir. 1983) (judge who volunta- '

rily disqualified herself from eases involving certain attorney not required to disqualify herself from

case in which that attorney had previously represented party because antipathy to attorney insufl'i- -

cient grounds for disqualification on personal prejudice), cert. denied, 466 US. 972 (1984).

185. See. eg., In re International Business Machs. Corp., 618 F.2d 923, 932 (2d Cir. 1980)

(court considered incidents ofintemperate behavior toward attorneys and concluded they did not '

show bias toward party). i .

186. 540 F.2d 459 (10th Cir. 1976), cert. denied, 429 U.S. 951 (1976). “

187. Id. at 462.

188. In re Yagaman, 796 F.2d 1165,1178 (9th Cir. 1986) (tension between court andattorney

did not create bias toward party). The court described this tension as a normal component of the

judicial process, stating that “[b]ecause the nature of our system is adversarial, parties will occasion-

ally be uncooperative, both with each other and with the court, and courts will sometimes be exact-

ing.” Id. See also In re International Business Maehs. Corp., 618 F.2d at 932 (incidents of .

internperate behavior “endemic to a trial of this dimension”).

189. See Paschal] v. Mayone, 454 F. Supp. 1289, 1300-01 (S.D.N.Y. 1978) (judge not disquali-

fied for experience as an NAACP attorney).

190. 418 F. Supp. 1 (S.D.N.Y. 1975).

191. Id. at 4.

192. Id. Disqualification sought on the basis of a judge’s background and experience was also

rejected in Pennsylvania v. Local 542, Int'l Union of Operating Eng’rs, 388 F. Supp. 155, 182 (ED-

Pa. 1974), afi’d, 552 F.2d 498 (3d Cir. 1977). The defendants, who were charged with discriminat-

ing against a class of black plaintiifs on the basis of race, sought to disqualify Judge Higginbothlm

by means of a g 144 aflidavit alleging that 111.316ifikfgmfil‘ll’RWTgfim  
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Rejection of recusal for general background or experience is sensible be-

cause evidence of general associations does not provide a reasonable basis for an

inference of bias.‘93 Courts must, however, carefully distinguish between general

evidence ofbackground or associations and specific evidence that may provide a

basis for disqualification under section 455(a) if an interest or relationship is not

specified under section 455(b).‘94

2. Grounds for Disqualification Under Section 455(a) Other Than Bias

or Prejudice

Disqualification under section 455(a) is not limited to circumstances where

bias or prejudice is explicitly alleged; section 455(a) also applies when an interest

or relationship, not among those defined by section 455(b), raises doubt about a

judge’s impartiality.195 It is evident from the record of the Senate committee

hearing on the proposed revision of section 455 that Congress envisioned the use

of section 455(a) as a tool for disqualification on grounds not specified in section

455(b).196 :

Recognizing the scope of the general provisions, courts have made use of

section 455(a) to disqualify judges for interests or relationships not covered by

section 455(b).197 Several courts have used section 455(a) as their framework

for examining disqualification motions that allege that a judge’s law clerk or

former law clerk had a role or an interest in a case.198 The United States Court

of Appeals for the Third Circuit has held that judges are required under section

455(a) to disqualify themselves from criminal actions if they have a substantial

interest in the victim of the crime.199 The Fifth Circuit, in Potashnick v. Port

 

Id at 157-58. The defendant’s central allegation was that Judge Higginbotham’s recent speech

before a black history organization revealed his identification with civil rights cases. Id. at 159-60,

163. In addition to refusing disqualification on the grounds that background and associations could

not be used to prove bias, the judge noted that dedication to upholding the law also could not be

used to disquany a judge. Id. at 159.

See also Brody v. President & Fellows of Harvard College, 664 F.2d 10, 11 (lst Cir. 1981) (fact

that judge graduated from Harvard College does not disqualify him from hearing suit against

Harvard), cert. denied, 455 U.S. 1027 (1982).

193. See Note, Meeting the Challenge: Rethinking Judicial Disqualification, 69 CALIF. L. REV.

1445, 1461 (1981) (simplistic allegations of bias based on implications from background rightfully

given short shrift).

194. See infra notes 195-220 and accompanying text for a discussion of disqualification for an

interest or relationship under § 455(a).

195. See supra note 12 for the text of 28 U.S.C. § 455.

196. See Senate Hearing, supra note 2, at 112 (relationship not specified under § 455(b) may

raise question of impartiality under § 455(a)).

197. See infia notes 207-20 and accompanying text for a discussion of cases in which § 455(a)

disqualification was based on an interest or relationship.

198. See Patzner v. Burkett, 779 F.2d 1363, 1372 (8th Cir. 1985) (disqualification not mandated

where defense attorney had served judge as law clerk more than a year before in light of circuit rule

that prohibited law clerks from appearing before their judge within a year of their service); Hall v.

Small Business Admin, 695 F.2d 175, 179 (5th Cir. 1983) (judge disqualified because current law

clerk had interest in case).

199. United States v. Nobel, 696 F.2d 231, 235 (3d Cir. 1982) (judge disqualified for holding

I 70 faggolrgrpfivgtén gggid), cert. denied, 462 US. 1118 (1983).
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City Construction Co.,2°° relied on section 455(a) to disqualify a judge who had

extensive business dealings with the plaintiff’s attomey.”l More recently, the

Fifth Circuit used section 455(a) in Health Services Acquisition Corp. 2

Liljebergz°2 to disqualify a judge who claimed he had no knowledge of informa

, tion that, if known, would have disqualified him under section 455(b)(4).2°3 -

.; In each of these cases, the respective appellate court determined that a rela. -,

tionship or interest in itself raised questions regarding impartiality. The courts"-

did not evaluate the extent of the relationship or interest to determine whether

the judge in each case was actually biased. Rather, the courts disqualified due to

the appearance of bias?“

" Casting disqualification questions in terms of relationships or interests, in:

5;? stead of in terms of bias, has several advantages. Stating the disqualification}

motion in terms of a questionable relationship can bring into clearer focus théfit’?
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grounds for objecting to the participation of a particular judge?“ In addition: 7

relationships and interest are easier for courts to ascertain because the evidence?»

is more concrete and accessible. Such decisions are also easier to review, since

the court can consider, as a matter of law, whether a particular interest or rela- ,

tionship should be added to the list of those that disqualify.206 Furthermore,  
    

 

 

a resting the need for disqualification on the existence of a relationship is less per

if. sonal and may be easier for a judge to view objectively than a direct charge of

1:: bias.

“; Nevertheless, litigants and courts tend to treat any relationship or interest

,4) not specifically enumerated in Section 455(b) as presenting a question of disqual-

:. ification for bias or prejudice, requiring the more difiicult showing of personal

:2; prejudice, rather than considering the relationship under section 455(a). The

E3 opinion issued by the Fifth Circuit in United States v. Harrelson 207 provides '1

I -<:

I "’ 200. 609 F.2d 1101 (5th Cir.), cert. denied. 449 U.S. 820 (1980). , , Lt.

201. Id. at 1110-12; see also Pepsico, Inc, 764 F.2d at I$61 (disqualification required whet!

judge indirectly sought employment in firm of attorney appearing before him).

202. 796 F.2d 796 (5th Cir. 1986).

203. Id. at 800—02. 28 U.S.C. § 455(b)(4) requires disqualification if a judge “knows than .

individually or as a fiduciary . . . has a financial interest in the subject matter in controversy . .

The court held that the judge, who was a trustee of Loyola University, had “constructive knowl-

edge” of an interest in the case because he had attended a meeting at which financial information we! .

disseminated that revealed the university’s interest. 796 F.2d at 803. The court concluded that the

judge’s claimed forgetfulness could not provide a defense against disqualification under the objecli

standard of § 455(a) and thus held that the judge’s recusal was necessary. Id. at 802-03. Cfi DIV“ .

Xerox, 811 F.2d 1293 (9th Cir. 1987) (if reasonable person would conclude that judge had no knm'l' ~

edge of interest at time rulings made, § 455(a) does not require that rulings be vacated).

204. See, eg., Nobel, 696 F.2d at 235 (disqualification depends on appearance of bias); HI“ -

Small Business Admin, 695 F.2d 175, 178 (5th Cir. 1983) (inappropriate under § 455(a) toW .

into actual bias of judge).
., ~-

205. See. eg., United States v. Story, 716 F.2d 1088, 109091 (6th Cir. 1983) (persons! It!“

charged but court addressed as real issue whether judge should be disqualified for prior : . '

with charity which was victim of crime).

206. See Nobel, 696 F.2d at 234 (question of whether judge is disqualified for financial

in corporate victim of crime is a question of law).

207. 754 F.2d 1153 (5th Cir. 1985), cert. qudAl% fiSC7i569fi3J RTS 1632 .fi ,
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example of this tendency. The Harrelson defendants were convicted of murder

and conspiracy to murder a federal judge?“ Pursuant to section 455(a), the

defendants had sought to disqualify the trial judge, who had known and worked

with the murder victim for eight or nine years, served as an honorary pallbearer

at his funeral, and eulogized him at several memorial ceremonies?” The court

analyzed section 455(a) as requiring disqualification on the basis of conduct that

shows personal prejudice, insisting that “recusal is not warranted absent specific

instances of conduct indicating prejudice against a defendant.”2‘° Because such

evidence was lacking, the court held that disqualification was not required?“

The Harrelson court then considered the question of relationship briefly and

superficially.212 The court reasoned that a trial judge in this position may harbor

hostility toward the actual killers but would presume the innocence of persons

pleading not guilty.“3 The court did not consider the possible impact of this

hostility if the judge reached a conclusion regarding guilt before the end of the

trial or its possible impact upon sentencing.“4 The court concluded that absent

a stronger showing of personal prejudice, a reasonable person would not pre-

sume that the “careful and seasoned trial judge” was biased.215 By requiring a

showing of personal prejudice,216 the court lost sight of the objective “appear-

ance of bias” standard established in section 455(a) as applied to questions of

disqualifying relationship or interest.

Other courts have given questions involving a relationship equally short

shrift. For example, in United States v. Ballistrieri,2” disqualification was sought

on the grounds that the judge, when he was Wisconsin Attorney General, identi-

fied the defendant as the head of an organized crime family and targeted the

defendant’s family business for investigation in his efforts against organized

crime?” The court denied disqualification on the grounds that there was no

showing of personal animus219 and did not ask whether a reasonable person

would consider the relationship of the judge to the defendant one which called

into doubt the impartiality of the judge.220

 

208. Id. at 1158-59.

209. Id. at 1164-65.

210. Id. at 1165.

211. Id. at 1166.

212. Id.

213. Id

214. The question whether a personal relationship with the victim of a crime constitutes a

disqualifying relationship is not settled. Compare United States v. Nobel, 696 F.2d 231, 235-36 (3d

Cir. 1982) (concern for maintaining public confidence in judicial integrity, which “depends on a

belief in the impersonality ofjudicial decisionmaking," requires disqualification ofjudge with finan-

cial interest in corporate victim of crime), cert. denied, 462 U.S. 1118 (1983) with United States v.

Sellers, 566 F.2d 884, 887 (4th Cir. 1977) (fact that judge owned stock in bank that was victim of

mlibery did not create reasonable apprehension that judge would be partial).

215. 754 F.2d at 1166.

216. Id.

217. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

218. Id. at 1200.

219. Id. at 1201.

220 Compare id. at 1201-02 (disqualification not required ofjudge who, as Attorney General,

d: 70105318 Page 386
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The tendency of courts to focus on personal prejudice suggests that a su

jective element remains in disqualification decisions under section 455(a) despite;

the congressional emphasis on an objective standard. The next section will ex

amine the disqualification decision-making process and consider means for

achieving greater objectivity in disqualification under section 455(a).

III. DISQUALIFICATION PROCEDURE

A. Disqualification Decision-Making

Objective disqualification can be promoted by clarifying the process of eval

uating evidence for disqualification. The inherently subjective nature of evi-

dence of personal bias and prejudice may make objective evaluation diflicult.22‘

Yet even when disqualificationis based on bias or prejudice, courts are required‘

by Congress to apply the objective standard of section 455(a).222

The decision-making process followed when disqualification15 based on an

interest or relationship defined under section 455(b)223is simple to describe and

provides a framework for a more objective approach to disqualification under

section 455(a). In deciding whether to disqualify for interest or relationship, the

first question a court poses is: does the interest or relationship exist? If it does, ‘

the court must arrive at an accurate description of the relationship and ask.

does the judge’s interest or relationship fall within those specified under section

455(b)? If so, disqualification is automatic.224 The statute imposes the pre-

sumption that the particular interest or relationship would reasonably result in.

bias225

If the interest or relationshipis not one specified under section 455(b), the:

next question posed is whether this interest or relationship reasonably raises

questions regarding a judge’s impartiality.22“ Once the factual determinationis

 

allegedly focused on defendant as organized crime figure) with Bradshaw v. McOotter, 785 F.2d

1327, 1329 (5th Cir. 1986) (habeas corpus relief granted because appellate judge, who had been state '

prosecuting attorney at time party was prosecuted and whose name appeared on state’s brief, should

have disqualified himself even though name appeared on brief as a matter or protocol ‘and judge had 1

not participated in prosecution), modified on reh'g, 796 F.2d 100, 101 (5th Cir. 1986) (although

judge disqualified, habeas corpus relief not granted because judge’s vote on appeal not controlling).

See also Idaho v. Freeman, 507 F. Supp. 706, 731-33 (D. Idaho 1981) (in case in which plaintiff

sought extension of deadline for ratification of ERA, disqualification on basis of judge’s holding

responsible oflice in Mormon Church, which had taken stand and engaged in lobbying efi'orts against”

ERA, denied by challenged judge on grounds that he had never participated in anti-ERA lobbyin

nor made his personal position known).

221. Cf Moore, Appellate Review ofJudlcml Dirqualtfication Decirions'm the Federal Caum, 35

Hastings L.J. 829, 846 (1984) (disqualification on the basis of bias or prejudice inherently subjective.

requiring different treatment on review).

222. 28 U.S.C. § 455(a) (1982).

223. Id. § 455(b).

224. See supra notes 14-20 and accompanying text for a discussion of the statutory provisions

mandating disqualification for interest or relationship.

225. Id.

§ 4552133$23.33.:is.i23:22:21.2.“mmmamarmsttta
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made regarding the existence of an interest or relationship, the question whether

it provides reasonable grounds for disqualification is one an appellate court can

determine as a matter of law.227

In cases seeking disqualification on the basis of personal bias or prejudice,

the judge’s statements and other expressive actions provide the evidence for dis-

qualification.228 To make an objective assessment of this evidence, the court

must first test its accuracy, and question whether the event or statement oc-

curred as reported. Once the court has obtained an accurate description of the

expressive act that may reveal bias, that evidence must be evaluated using the

reasonable person standard to determine whether the expressive acts reasonably

raise doubts regarding the judge’s impartiality.229 Under the objective standard,

it is inappropriate for the court to inquire further and attempt to determine the

judge’s actual state of mind. The court is limited to assessing outward manifes-

tations and to making a reasonable inference as to whether the typical judge

would be biased under those circumstances.230

The task of applying the objective standard to the facts grants the judge a

degree of discretion in disqualification decisions under section 455(a) that is not

present in section 455(b) decisions. The scope of that discretion is limited, how-

ever, because, Congress established a low threshold when it eliminated the duty

to sit.231 Judges are required to recuse themselves if they perceive any grounds

for disqualification.232 The discretion of district court judges can be limited fur-

ther by the courts of appeals if they respond to disqualification cases by estab-

lishing clearer guidelines for disqualification?”

 

1580. 1587 (1986) (reviewing court not required to decide whether judge is actually biased by inter-

est but only whether normal average judge would be biased in circumstances).

227. See Pepsico, Inc. v. McMillen, 764 F.2d 458, 461 (7th Cir. 1985) (disqualification man-

dated where judge in negotiation for employment with law firm or party appearing before him);

United States v. Nobel, 696 F.2d 231, 235-36 (3d Cir. 1982) (court adopted rule that judge is disqual-

ified for financial interest in victim of crime), cert denied, 462 U.S. 1118 (1983).

228. See supra notes 109-93 and accompanying text for a discussion ofjudicial requirements for

disqualification for bias or prejudice.

229. See, ag., Roberts v. Bailar, 625 F.2d 125, 129 (6th Cir. 1980) (remark undisputedly made

by judge must be evaluated on objective standard that asks whether a reasonable person with knowl-

edge of all the facts would doubt judge’s impartiality).

230. See Hall v. Small Business Admin., 696 F.2d 175, 179 (5th Cir. 1983) (inquiry into the

state of mind of a judge not part of the objective test); Roberts v. Bailar, 625 F.2d at 129-30 (judge’s

statement regarding his assessment of supervisor’s character in employment discrimination suit dis-

qualified him under the objective standard; court did not consider and explicitly rendered no opinion

regarding existence of actual bias).

231. See supra note 30 and accompanying text for a discussion of the elimination of the duty to

sit.

232. Id.

233. See, e.g., Roberts v. Bailar, 625 F.2d at 129-30 (judge's statement assessing character of

key person in lawsuit disqualifies judge); Nicodemus v. Chrysler Corp., 596 F.2d 152, 155-56 (6th

Cir. 1979) (outburst against party unsupported by record grounds for disqualification); United States

V~ Thompson, 483 F.2d 527, 529 (3d Cir. 1973) (fixed opinion on sentencing disqualified judge).
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B. Evaluation by the Challenged District Court Judge

Federal law provides that the decision-making process described abovevliécarried out by the judge who is under challenge. Under section 144, which pro.

  
Although the judge is required to assume the truth of the allegations and m;%good faith of the attorney regardless of any knowledge to the contrary,235 the?judge exercises significant power over disqualification. The requirement of con; Lvincing evidence of bias,237 and the restrictions on disqualification evidence such
as the extrajudicial source rule,233 give the challenged judge the responsibility ofmaking an extensive evaluation of the charges.239

. "
Under section 455, judges have more latitude in reaching the decisionwhether to disqualify themselves. Judges are not required to accept the veracity?

of the factual averments in a motion, but rather are free to make credibility:
determinations, weigh the evidence, and contradict it with facts drawn from&their own personal knowledge.240

I -’
Giving the challenged judge this role in the disqualification process has the;advantage of allowing the judge with the best knowledge of the issue to resolver 3':

speedily. But when the judge denies disqualification, questions regarding that 'judge’s impartiality are compounded rather than settled. Moreover, the appear V‘
ance of impartiality is not advanced when a challenged judge proceeds to try ‘case and there has been no outside assessment of the challenge to that judge‘simpartiality.241

’

$5

  

    

  

   

     

  

   

   

    

 

234. 28 U.S.C. § 144 (1982). See supra notes 35-43 and accompanying text for a discussion 011%§ 144 requirements.

”a
235. Berger v. United States, 225 US. 22, 36 (1921).

236. Id.

237. See supra notes 69-73 and accompanying text for a discussion of the standard of proofunder § 144.

aux»
238. See supra notes 109-94 and accompanying text for a discussion of the judicial limitationson disqualification.

‘

,239. To determine the legal sufficiency of a § 144 aflidavit, a judge must consider whether it i!definite enough in its pleadings, whether the kind of prejudice it alleges is judicially recognized I!grounds for disqualification, and, if so, whether the facts it alleges would convince a reason/INS,person that the judge is biased. See supra note 69 for the three-part test for legal sufficiency generallyapplied by the courts.

. , ,_
240. United States v. Balistrieri, 779 F.2d 1191, 1202 (7th Cir. 1985), cert. denied, 106 US-1490 (1986); see also Hall v. Small Business Admin, 695 F.2d 175, 179 (5th Cir. 1983) (judge ml”?evaluate disqualification motion from perspective of reasonable person with knowledge of all objec—tive facts); Potashnick v. Port City Constr. Co., 609 F.2d 1101, 1111 (5th Cir.) (disqualificatiOirequired if reasonable person with knowledge of circumstances would harbor doubts about judge'simpartiality), cert. denied, 449 US. 820 (1980); Blizard v. Frechette, 601 F12d 1217, 1220 (1st Cir1979) (disqualification required if reasonable person would have factual grounds for doubtingjudimpartiality).

dew 
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C Other Meansfor Determining Disqualification

Commentators have proposed several ways of changing or supplementing
disqualification procedures to better ensure an impartial adjudicator. One pro-
posed altemative to the current disqualification procedure is to eliminate judicial
decision-making from the process by instituting the peremptory challenge of
judges.242 Reliance on peremptory challenge, however, may lead to judge-shop-
ping“3 and inefficiency.244 Furthermore, the introduction of a peremptory
challenge would not actually address the problem of ensuring impartial judges.
The proposals limit litigants to one use of a peremptory challenge.245 Litigants
could face a biased judge after reassignment and the need for a statute disquali-
fying judges for cause would remain, as would the problems of achieving dis-
qualification on an objective standard under such a statute.

The other two proposed alternatives, which would bring judges other than
the challenged judge into the disqualification process, deserve more extensive
consideration. One proposal is to transfer the decision to another judge at the
district court level. A second alternative is to allow full and immediate appellate
review of denials of disqualification.

1. Transfer to Another District Judge

Commentators have recommended that independent adjudication of dis-
qualification motions be assured by requiring that a district court judge
presented with a disqualification motion transfer the motion to another judge for
decision.246 Such a transfer would, according to commentators, address the
problem presented by having judges decide their own cases, provide a more dis-
interested forum, and thus promote the appearance of impartiality.247 The ma-
jor objection commentators have leveled against this proposal is that transfer of

 

242. See Comment, Disqualification ofFederal District Judges—Problems and Proposals, 7 SE-
TON HALL L. REV. 612, 633-36 (1976) (automatic disqualification upon filing of motion recom-
mended as efiicient method that protects judges’ reputations since it avoids discussion of actual or
apparent bias); Note, Disqualification ofFederal District JudgesforBias Under 28 as C. Section 144and Revised Section 455, 45 FORDHAM L. REV. 139, 159-63 (1976) (disqualification by peremptorychallenge “best way to rectify the existing deficiencies” in disqualification process).

243. See Note, supra note 193, at 1471-72 (judge-shopping most common abuse of Californiaperemptory challenge provision).

244. Id. at 1472-73 (delays and judicial waste in California results from peremptory challenge
rule).

245. See Senate Hearing, supra note 2, at 7-8, 13 (S. 1886, introduced by Senator Bayh, allowedone peremptory challenge per side).

246. To make transfer of disqualification decisions mandatory would require amendment of thecurrent statute, 28 U.S.C. § 455, which explicitly places the responsibility for disqualification on theChallenged judge. See supra note 12 for the text of § 455. See also Comment, supra note 75, at 26611.172. for a discussion of creative ways to circumvent the current requirement that judges disqualify
themselves.

247. See Bloom, supra note 55, at 697, 706 (decision should be referred to another district courtjudge to enhance appearance of impartiality); Redish & Marshall, supra note 1, at 503 n.180 (to
make right to non-biased adjudicator meaningful, parties should be afforded opportunity to present
their case for disqualification before judge other than the person challenged); Comment, supra note
75, at 265-67 (courts should encourage transfer at discretion of challenged judge); Note, supra note
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the disqualification motion to another judge for a hearing, or for review of alfida-

vits,“3 would delay litigation and impose an administrative burden.249 Those

advocating this alternative argue that an independent review of disqualification

is worth the delay and burden on the courts.250

2. Appellate Review

Another means for insuring independent assessment of disqualification de-

cisions is to afi‘ord litigants immediate and comprehensive review of disqualifica-

tion denials. Immediate appellate review would clearly further the goals of

judicial disqualification. Without interlocutory review, trials proceed before

judges whose impartiality is in question, thereby imposing upon litigants a possi-

bly unfair trial and undermining the public perception of the impartiality of

judges.251

Nevertheless, routine interlocutory consideration of disqualification would

impose a burden on the courts. Timely appeal may, however, reduce the burden

imposed on the judicial system when a new trial is necessitated following rever-

sal based on disqualification.252 Moreover, resolution of a disqualification issue

at pretrial is less complex than resolution of the disqualification question as part

of a completed case. In post-trial review, a new trial may be required even

though everything but the disqualification issue appears to have been correctly

decided.253 In this position, a court may be reluctant to apply the liberal stan-

dards instituted by Congress which address the disqualification question.

Unfortunately, timely review of disqualification denials is impeded by statu-

tory limitations on interlocutory review. Disqualification motions are usually

raised and decided before the trial.254 A final decision on the merits of a case is

 

193, at 1484 (“mini-hearing review” of alfidavits on district court level best solution to problems

with disqualification process).

248. See Note, supra note 193, at 1484 (refer disqualification questions to presiding judge to

decide solely on basis of affidavits).

249. See Comment, supra note 75, at 265-66 (transfer policy could be used for delay and could

be disruptive in states or territories with only one or two federal judges).

250. See Bloom, supra note 55, at 697 (administrative burden may be worth paying to enhance

appearance of judicial impartiality); Comment, supra note 75, at 265-66 (transfers would pi‘oduce

more disinterested decision and spare judge embarrassment of ruling; best to make practice of trans-

ferring except where delay or disruption substantial).

251. See Redish & Marshall, supra note 1, at 504 n.180 (to allow litigant to go through trial

with biased judge is at odds with Supreme Court pronouncement that due process afl'ords right to

impartial judge at all stages of process); see also-Moore, supra note 226. at 851 (permitting trial

before judge who is or appears to be biased constitutes enormous encroachment on fundamental

value of impartiality).

252. See, eg, Roberts v. Bailar, 625 F.2d 125, 126 (6th Cir. 1980) (remanded for new trial

because disqualification required under § 455); Potashnick v. Port City Constr. Co., 609 F.2d 1101,

1104 (5th Cir.) (reversed because judge should have disqualified himself; remanded for new trial

before different judge).

253. See, e.g.. United States v. Harrelson, 754 F.2d 1153 (51h Cir.) (court faced with whether to

grant new trial to person convicted of murdering district court judge), cert denied, 106 S. Ct. 599

(1985).

254. Section 144 contains a timeliness requirement. See supra note 37 for discussion of the '

timeliness requirement under § 144. Section 455 does not contain any such requirement. In SCA

FOIA # 57720 (URTS 16326) 
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generally required, however, before an issue in a case can be reviewed on

appeal.255

Review under a writ of mandamus, however, provides a vehicle by which

the courts may hear disqualification denials.256 Mandamus is a writ used to

 

Services, Inc. v. Morgan, 557 F.2d 110, 117 (7th Cir. 1977) (per curiam) the Seventh Circuit held

that no time limits may be imposed. Since then, the Seventh Circuit has questioned, but not altered,

this ruling. See Union Carbide Corp. v. U.S. Cutting Serv., Inc., 782 F.2d 710, 716 (7th Cir. 1986)

(Morgan decision repeatedly questioned, recently undermined by court of appeals; reconsideration

unnecessary here). Several courts have rejected the Morgan analysis and imposed a timeliness re-

quirement on § 455. See Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d 1157, 1164 n.3 (5th Cir.

1982) (§§ 144 and 455 both require timely motion), cert. denied, 464 U.S. 814 (1983); In re Interna-

tional Business Machs. Corp., 618 F.2d 923, 932 (2d Cir. 1980) (court can impose timeliness require-

ment despite lack of statutory provision). Timeliness may also be encouraged by treating failure to

move for disqualification at an appropriate moment as an implicit waiver, as the Third Circuit did in

United States v. Nobel, 696 F.2d 231, 237 (3d Cir. 1982), cert. denied, 462 U.S. 1118 (1983).

255. 28 U.S.C. § 1291 (1982). A decision is considered final only when it “ends the litigation

on the merits and leaves nothing for the court to do but execute the judgment." Firestone Tire &

Rubber Co. v. Risjord, 449 U.S. 368, 373-74 (1981) (quoting Coopers & Lybrand v. Livesay, 437

U.S. 463, 467 (1978) (quoting Catlin v. United States, 324 U.S. 229, 233 (1945)).

Courts seldom review disqualification issues under the exception to the finality rule provided by

federal law, 28 U.S.C. § 1292(b) (1982), which allows review prior to a decision on the merits only in

narrowly circumscribed instances. Under § 1292(b), a district judge must certify an order asking for

review and the appellate court must agree to hear the appeal. Id. The issue in question must involve

“a controlling question of law as to which there is substantial grounds for difi‘erence of opinion,” and

where “immediate appeal from the order may materially advance the ultimate termination of the

litigation.” Id.

The certification process is seldom available for a disqualification motion grounded in either

§ 144, 455(b)(1) or 455(a), since such a motion generally hinges on interpretation of facts and is

unlikely to present a question involving a controlling issue of law as to which there is substantial

grounds for difference of opinion. See 13A C. Wnrcrrr, A MrLu-za & E. COOPER, FEDERAL PRAC-

TICE AND PROCEDURE § 3553 at 659 (1984) (§ 1292(b) standard not often met in disqualification

decisions).

Reviewed by certification has been employed occasionally. See, cg, Davis v. Board of School

Comm’rs, 517 F.2d 1044, 1047 (5th Cir. 1975) (review allowed under 28 U.S.C. § 1292(b) to deter-

mine whether prejudice against attorney disqualifies under § 144), cert. denied, 425 U.S. 944 (1976).

Another means for interlocutory review is the collateral order rule, a common law rule that an

interlocutory order is immediately appealable if it is “in that small class which finally determine

claims of right separable from, and collateral to, rights asserted in the action, too important to be

denied review and too independent of the cause itself to require that appellate consideration be

deferred until the whole case is adjudicated.” Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541,

546 (1949). Appellate courts have proved unwilling to exercise this common law doctrine to review

disqualification motions. See, eg, In re Corrugated Container Antitrust Litig., 614 F.2d 958, 960-61

(5th Cir.) (disqualification motions not reviewable under collateral order doctrine because fully re-

viewable on appeal from final judgment), cert. denied, 449 US. 888 (1980); accord United States v.

Gregory, 656 F.2d 1132, 1136 (5th Cir. 1981); United States v. Washington, 573 F.2d 1121, 1122

(9th Cir. 1978). But see Moore, supra note 226, at 862-63 (arguments supporting review for manda-

mus also support review under collateral order rule; review under collateral order rule preferable

because mandamus may impose higher standard).

256. See, eg., Pepsico, Inc. v. McMillan, 764 F.2d 458, 460 (7th Cir. 1985) (mandamus appro-

priate where judge fails to step down when required to by § 455(a)); In re United States. 666 F.2d

690, 694 (1st Cir. 1981) (mandamus jurisdiction appropriate where issue is judicial disqualification);

In re International Businus Machs. Corp., 618 F.2d 923, 927 (2d Cir. 1980) (court has power to

issue writ of mandamus when disqualification has been denied). See generally Berger, The Manda-
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command an official to perform a specific act that arises from a public duty?”

or to confine a court to lawful exercise of its prescribed jurisdiction?53 Issuance

of the writ is traditionally limited to extraordinary circumstances,”9 however,

and several conditions governing mandamus limit its use for review of disun-,

cation denials and the comprehensiveness of review under the writ. .

One limitation on use of the writ of mandamus is that the writ can be used

only to “compel an officer to perform a purely ministerial duty.”260 A writ of

mandamus may be issued to confine judges to their jurisdictional powers or to

compel them to exercise their judicial authority, but it cannot be used to compel

transgressing those limits?62

“Abuse of discretion” is the standard of review that is generally applied to

section 455 motions on appeal?“ Thus, this requirement of mandamus raises ‘

questions, which are also present in post-trial review of disqualification denials,

regarding the amount of discretion judges actually have over disqualification and

what constitutes abuse of this discretion. If the judge’s discretion is limited

review is possible under a writ of mandamus and more comprehensive at any

stage.

action within judicial discretion?61 Mandamus may be issued, however, where

the discretionary duty is limited and the official has abused that discretion by»

   

    

  

  

  

 

  

  

   

  

Establishment of abuse of discretion as the standard of review for section?“

455 decisions occurred prior to the 1974 decision when disqualification was'

completely discretionary?“ When Congress revised section 455, it made dis-

qualification mandatory, rather than discretionary, when a reasonable person

would question the judge’s impartiality?65 Yet the House of Representatives’ 3

commentary on the revised bill suggested that section 455 decisions would con

tinue to be reviewed under the abuse of discretion standard?66 The House re- .'

 

mus Power of the United States Courts of Appeals: A Complex and Confused Means of Appellate

Control, 31 Burr. L. REV. 37 (1982). See also Moore, supra note 221, at 839-54 (analysis of manda ~‘V

mus review of disqualification denials).

257. Work v. United States ex rel. Rives, 267 US. 175, 177 (1925).

258. Roche v. Evaporated Milk Ass’n, 319 UIS. 21, 26 (1943). Courts have the power to issue .

writs of mandamus under a statutory provision (which allows courts to “issue all writs necessary or

appropriate in aid of their respective jurisdictions and agreeable to the usages and principles of law."

28 U.S.C. § 1651(a) (1982).

'

259. Will v. United States, 389 US. 90, 95 (1967).

260. Work, 267 us. at 177.

261. Roche, 319 US. at 27. See also Moore, supra note 221, at 842-43 (analysis of use of

mandamus to direct judges).

262. La Buy v. Howes Leather Co., 352 US. 249, 257 (1957); Work, 267 US. at 177-78. ,

263. See United States v. Harrelson, 754 F.2d 1153, 1165 (5th Cir.) (disqualification decision if

committed to sound discretion of trial judge; denial of disqualification will be overturned only if .

discretion is abused); cert denied, 106 S. Ct. 599 (1985); United States v. Nobel, 696 F.2d 231, 234

(3rd Cir. 1982) (accepted standard for review of disqualification denial is abuse of discretion), cert-

denied, 462 US. 1118 (1983); accord In re Ibrahim Khan, 751 F.2d 162, 165 (6th Cir. 1984); In N

Federal Skywalk Cases, 680 F.2d 1175, 1183 (8th Cir.), cert denied, 459 US. 988 (1982).

264. Act of June 25. 1948, ch. 646, §455, 62 Stat. 908. See supra note 28 for text of this“ '

predecessor section.

265. 28 U.S.C. § 455(a). See supra note 12 for text of § 455(a).

2... HouseReport.supm no... atéssFOIA # 57720 (URTS 16326)’ _
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port stated that “[t]he issue of disqualification is a sensitive question of assessing

all the facts and circumstances in order to determine whether the failure to dis-

qualify was an abuse of sound judicial discretion.”267

On the basis of the House report, appellate courts generally have applied

the abuse of discretion standard to section 455 questions with little consideration

of what discretion the district court should exercise?“8 Occasionally, appellate

courts have displayed discomfort with broad discretion by focusing on the sub-

stantive issue in a case, thoroughly evaluating the evidence, independently as-

sessing reasonableness, and stating their conclusions without any reference to

abuse of discretion?69

Recently, the Seventh Circuit directly questioned the abuse of discretion

standard in United States v. Balism‘eri?7o and rejected it as an inappr0priate

standard for appellate evaluation of section 455(b)(1) decisions?71 The court

held that review of a disqualification denial should not be deferential because a

disqualification motion “puts into issue the integrity of the court’s judgment”

and places adjudicators in the role of judges of their own cause?72

The Balistfieri court’s position has appeal because it addresses the most

troublesome aspect of the disqualification process, the requirement that a judge

under attack make an “objective” assessment of his personal, emotional involve-

ment. In addition, the Balistrieri court’s position rests on the argument fre-

quently used to support mandamus jurisdict'on—the responsibility of the courts

of appeals to supervise and maintain the integrity of the judicial system?73 The

court did not, however, address the fact that plenary review of disqualification is

in conflict with the congressional commentary
on the standard of review?“ and

contrary to the general practice of the courts?”

Although the position taken by the Baliszrieri court is extreme, considera-

tion of the congressional statement in context suggests that appellate courts

should not be wholly deferential to district court judges who have denied a dis-

qualification motion. The House Report called on appellate courts to assess “all

the facts and circumstances” of a disqualification issue at the same time that it

 

267. Id

268. See infra notes 270-75 and accompanying text for cases applying abuse of discretion

standard.

269. See, eg.. McKenzie Constr., Inc. v. Maynard, 758 F.2d 97, 100 (3d Cir. 1985) (scrutiny of

record, which yielded no evidence of bias, decisive factor in upholding decision); United States v.

Porter, 701 F.2d 1158, 1166 (6th Cir.) (court's scrutiny of record showed no evidence of personal

prejudice), cert. denied, 464 U.S. 1007 (1983).

270. 779 F.2d 1191 (7th Cir. 1985), cert. denied, 106 S. Ct. 1490 (1986).

271. 779 F.2d at 1203. The court did not review the motion on the basis of § 455(a); it held

that this section could not be raised on post-trial review. Id. at 1205.

272. Id. at 1203.

273. Id. at 1203.

274. See infra notes 276-77 and accompanying text for the House statement on the standard of

revrew.

275. The Bali’sm‘en' decision cited no cases in support of its holding. See Baltnrieri 779 F.2d at

1202-03. Other courts have consistently applied the abuse of discretion standard. See United States

V~ Nobel, 696 F.2d 231, 234 (3d Cir. 1982) (abuse of discretion is accepted standard), cert. denied,

462 US. 1118 (1983).
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referred to “sound judicial discretion,”276 thus suggesting that the court’s revi .

should be comprehensive. Furthermore, Congress severely constricted judicial, ‘ "

discretion over disqualification in revising section 455. This is evidenced by the .

fact that there is no discretion if the circumstances of a case fit within one of the":

categories in section 455(b), which mandates disqualification without ex:7

tion.277 Although judges have some discretion in their evaluation of the e

dence under the objective standard of section 455(a), their evaluation is limited

by the low threshold of proof set by Congress and by guidelines set by the appel

late courts.278 Moreover, when reasonable grounds for disqualification exist dis.

qualification is mandatory.279 The discretion of the district court is thus

narrowly circumscribed and subject to the supervision of the courts of appeals.

Other limitations on issuance of the writ of mandamus restrict its availabil-

ity. One limitation is that the writ is generally not available when appeal from

final judgment provides an adequate remedy.280 The Fifth Circuit has denied

the writ on the grounds that appeal provided an adequate remedy for failure to

disqualify?“ The majority of courts have held, however, that review of disqual‘

ification denials prior to final judgment is critical to the judicial system, if not to

the litigant.282
,4 ;

A more significant barrier to obtaining disqualification by means of a writ

of mandamus is that litigants are required to show that their right to issuance of '

the writ is “clear and indisputable.”283 It is possible to interpret this req '

ment as necessitating no more than a finding of abuse of discretion.284 But the .

 

276. House Report, supra note 4, at 6355.

277. 28 U.S.C. § 455(b) & (e).

278. See supra notes 222-33 and accompanying text for a discussion of the decision-making

process for disqualification determinations under section 455(a).

279. 28 U.S.C. §455(a).

280. Kerr v. United States Dist. Ct., 426 U.S. 394, 403 (1976). . _

281. In re Corrugated Container Antitrust Litig., 614 F.2d 958, 962 (5th Cir.), cert. denied, 44 "' ‘ "

U.S. 888 (1980). The Corrugated Container court also considered the merits of the claim for disqual

ification, 614 F.2d at 963-68, and refused to issue a writ on the merits. Id. at 968. The court

apparently modified its position later. See United States v. Gregory, 656 F.2d 1132, 1136-37 (5th

Cir. 1981) (Fiflh Circuit followed Corrugated Container in holding that review not available und :

collateral order rule because claim was reviewable on appeal; ignored this,argument in considering}

whether to issue a writ of mandamus).
"

282. See In re United States, 666 F.2d 690, 694 (lst Cir. 1981) (public confidence in judicial”!

requires that substantial claim of bias be addressed at earliest possible opportunity) (citing In I!

Union Leader Corp., 292 F.2d 381, 384 (lst Cir.), cert. denied, 368 U.S. 927 (1961)); In re In ~ - '

tional Business Machs. Corp., 618 F.2d 923, 927 (2d Cir. 1980) (intolerable to judicial system

delay consideration of disqualification denial to final appeal). — .,

The Seventh Circuit has settled the issue of whether appeal provides an adequate remedy

denying the post-trial appealability of § 455(a) disqualification motions and making mandamus

only remedy. United States v. Balistrieri, 779 F.2d 1191, 1205 (7th Cir. 1985), cert. denied, 106 U.

1490 (1986).
. ~*

283. Bankers Life and Casualty Co. v. Holland, 346 U.S. 379, 384 (1953); see also United Sta —;,

v. Gregory, 656 F.2d 1132, 1136 (5th Cir. 1981) (question of disqualification reviewable on man '

mus but party seeking writ must prove “clear and indisputable righ ” to writ). .

284. See La Buy v. Howes Leather Co., 352 U.S. 256, 257 (1957) (writ granted where jut‘lBe

clearly abused discretion in referring case to master); Pepsico, Inc. v. McMillen, 764 F.2d 458, 46
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need to show a clear and indisputable right has also been interpreted as imposing

a higher stande of review?” Following disqualification denials, courts of ap-

peals generally require a non-frivolous claim for disqualification286 and require

that bias be “clearly and indisputably” established.287

The limited scope of discretion in disqualification decisions and the courts’

general interpretation of mandamus requirements suggest that limitations on

mandamus do not preclude interlocutory review of disqualification motions in

federal courts. Courts have, in fact, advocated liberal interpretation of their

powers of review under the writ in disqualification matters as a measure essential

to preserving the integrity of the court?” Actual disqualification by means of

the writ is subject to the clear and indisputable right requirement, however.

Thus the writ can be used to correct clearly wrongful refusals but it may not be

available for routine review. As a result, mandamus review cannot be relied on

to ensure the participation of an adjudicator other than the challenged judge in

the disqualification decision.

CONCLUSION

, The goals of fairness and public confidence in the judiciary are not fully met

by current disqualification practices. Mandamus provides a means for courts of

appeals to supervise and set standards for clear abuse of discretion, but it does

not provide for the routine involvement of an independent adjudicator in the

disqualification process?” To make objective disqualification more meaningful,

Congress should act either to amend section 455 to provide for transfer of the

disqualification motion to another adjudicator at the district court leve129° or

provide for immediate and comprehensive appellate review of disqualification

denials without the restrictions imposed on review under the writ of

mandamus.291

 

(7th Cir. 1985) (writ granted to disqualify judge in circumstances where reasonable people could

disagree whether disqualification was mandated).

285. Will v. Calvert Fire Ins. Co., 437 U.S. 655, 665-66 & n.7 (1978) (mere showing of abuse of

discretion not sufficient for issuance of writ of mandamus) (Rehnquist, J.) (plurality opinion).

286. In re United States, 666 F.2d at 694. See also Union Carbide Corp. v. U.S. Cutting Serv.,

Inc, 782 F.2d 710, 712 (7th Cir. 1986) (writ will be denied in frivolous and even routine cases).

287. In re International Business Machs. Corp., 618 F.2d at 934. The clear and indisputable

right requirement arguably puts a higher burden on the litigants seeking mandamus than on those

seeking final review and leaves open the possibility that the issue could be raised again on final

review. Moore, supra note 226, at 854 & n.154 & 155.

288. See Union Carbide Corp. v. United States Cutting Serv., Inc., 782 F.2d 710, 712 (7th Cir.

1986) (refusal to disqualify in the face of a substantial challenge casts shadow over individual litiga-

tion and over integrity of federal judicial process which should be dispelled as soon as possible by

authoritative judgment; therefore, court should be liberal in use of writ of mandamus to insure

timely review).

289. See supra notes 256-62 for a discussion of the use of a writ of mandamus to assure the

integrity of the disqualification process.

290. See supra notes 246-50 for a discussion of the proposed transfer of the disqualification

decision to an adjudicator other than the challenged judge.

291. See supra notes 251-55 for a discussion of the proposal for immediate and comprehensiv

appellate review of a disqualification motion.
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TEMPLE LAW QUARTERLY

. Inaddition to congressional action to ensure independent adj

disqualification issues, realization of the goals ofjudicial disqualifi

the commitment of the courts. Congress struck a balance when it

man 455 and decided that, despite the burdens disqualification im . u.-

be mandated where a judge’s impartiality might reasonably be (.1 “-

Congress has appropriately left to the courts the responsibility of in '

this standard. The courts, however, have not always held fast to the

tCongbrestzsaflztlablished.293 Instead, courts have avoided the burden of . ' . ..

ion y ‘ ' g to focus on the congressionally mandated ob'ectiv . $-

by showing deference at the appellate level to the decisioiis ofctlsie c " IWODUCHON

Judges. One circuit has gone so far as to impose the requirement of a ' A

dard of proof of bias as a prerequisite to post-trial review.294 ‘

_To establish the proper balance, courts of appeals should r»-

restrictions they have placed on disqualification. As supervisors of the .

courts, they should use the available review procedures to set forth more

guidelines for disqualification based on an objective standard and thus {a}.

tnct court judges to the appropriate high level of accountability.

NOTES

\ ‘ usT LAW—A Relaxed Application of the State Action Doctrine-—

and Street Theater Corp. v. Nederlander Organization, Inc, 790 F.2d 1032

as. 1986).

1a a line of cases beginning in 1943, the United States Supreme
Court devel-

.. . doctrine that exempts certain state action from the operation of the fed-

.mjmist laws.‘ In the seminal case ofParker v. Brown,2 the Supreme Court

. . mat Congress did not intend that the Sherman Antitnist Act3 (“Sherman

should apply to sovereign state action.4 Similarly, the Court recognized a

... action defense” in a series of cases involving anticompetitive conduct by

. supreme courts,5 state agencies,6 municipalities,7 and private parties8 who

  

L See infra notes 87-153 and accompanying text for a discussion of the development of the

g: action doctrine.

"The word ‘exemption’ is commonly used by cOurts as a shorthand expression for [the holding

h Met v. Brown] that the Sherman Ant‘trust Act was not intended by Congress to prohibit

petitive restraints imposed
by states]." City of Lafayette v. Louisiana Power & Light Co.,

03 11.5. 389, 393 11.8 (1978).

1 317 US. 341 (1943).

3. IS U.S.C. §§ 1-7 (1982). The Sherman Antitrust Act prohibits “[e]very contract, combina-

. . . , or conspiracy, in restraint of trade or commerce among the several States . . .” Id. § 1.

1k purpose of the Clayton Antitmst Act, ch. 323, 38 Stat. 730 (1914) (codified as amended at 15

USC- §§ 12-27 (1982 & Supp. III 1985)). enacted as a supplement to the Sherman Act, is to prevent

muons when “the efi'ect of such acquisition may be to substantially lessen competition, or tend

Dante a monopoly.” 15 U.S.C. § 18 (1982).

-, 4. 317 US. at 352. See infra notes 87-92 and accompanying text for a discussion of the Parker

5. See Hoover v. Ronwin, 466 US. 558, 582 (1984) (state supreme court immune from antitrust

Edit! for regulating admission to the bar); Bates v. State Bar, 433 US. 350, 363 (1977) (state

. We court immune from antitrust liability for regulating attorney advertisng); Goldfarb v. Vir-

Fi State Bar, 421 US. 773, 788-89 (1975) (state supreme court immune from antitrust liability for

' misting attorney fee schedules).

g 6. See Southern Motor Carriers Rate Conference, Inc. v. United States, 471 US. 48, 65 (1985)

,3. , “I“ IBflICy immune from antitrust liability for regulating carrier rates); California Liquor Dealers

9"“ V. Midcal Aluminum
, 445 US. 97, 106 (1980) (state agency not immune from antitrust liabil-

‘i 10' regulating liquor resale prices); New Motor Vehicle Bd. v. Orrin W. Fox Co., 439 US. 96, 97

(“73) (state agency immune from antitrust liability for regulating automobile manu-

Hatters),

7- See Town of Hallie v. City of Eau Claire, 471 US. 34, 47 (1985) (municipality operating in

“Mum with neighboring towns protected by antitrust state action exemption); Community

(Emmanications Co. v. City of Boulder, 455 US. 40, 55 (1982) (municipality regulating cable televi-

‘FI under Home Rule not protected from antitrust laws); City of Lafayette v. Louisiana Power &

'41“ Co., 435 US. 389, 408 (1978) (municipality operating utility in competition with investor-

“ned utility subject to antitrust laws).

. 105318 Page 392 737

Susan B. .

 

 

292. See supra note 57 notes 93-97 and note 108 and accom ' ' '
.

panym text for a discusum -

balance struck by Congress in § 455(a). g '

293. See supra notes 109-241 and accommn ' text f0 . . . . ..

application of § 455(a).
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Plumer analysis involves a determination

as to whether a rule is substantive or pro-

cedural. »

For the constitutional provision for a fed-

eral court system (augmented by the nec-

essary and proper clause) carries with it

congressional power to make rules gov-

erning the practice and pleading in those

courts, which in turn includes a power to

regulate matters which, though falling

within the uncertain area between sub-

stance and procedure, are rationally ca-

pable of classification as either.

Hanna 1). Plumer, 380 US. at 472, 85 S.Ct.

at 1144. Plaintiffs in this case make no

Erie RR. v. Tompkins, 304 US. 64, 58 S.Ct. 817,

82 L.Ed. 1188 (1938), and that the better ap-

proach to this problem is to adhere 20 Hanna
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showing that the classification of Rule 81(c)

as procedural is not rationally based and

this Court finds no basis upon which to so

hold.

Accordingly, it is ORDERED that Plain-

tiffs’ Motion for Jury Trial be, and is here-

by, DENIED.

So ORDERED.

w

0 gm uunatasvstm

r

and its progeny rather than to enter the "uncer-

tain area between substance and procedure. . . ."

Hanna, 380 US. at 472, 85 S.Ct. at 1144.
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THE DELICATE DICHOTOMIES OF

JUDICIAL ETHICS

by

CHIEF JUDGE HOWARD T. MARKEY

“Judicial Ethics” has become a growth industry. Dean McKay has

pointed out that “The ethical expectations of the public have risen more

rapidly than the perception of judges of what is_ expected of them.” In

1960 there were five literary articles published on judicial ethics. In

1975, there were thirty. Congress has enacted “The Judicial Councils

Reform and Judicial Conduct and Disability Act of 1980,” (Discipline Act)

establishing a mechanism for receiving and acting on complaints of

judicial misconduct. Congress also passed the “Ethics in Government

Act," over-named because it requires only that judges and others public-

ly disclose their financial status and that of their families once a year.

The Judicial Conference of the United States has adopted a “Code of

Judicial Conduct for United States Judges,” (App. A) and has charged an

Advisory Committee of thirteen judges with the triple task of advising

inquiring individual judges on ethical questions, publishing opinions on

ethics for guidance of all judges, and recommending changes in the Code

to the Conference. Many states have established similar advisory bod-

1es.

An expanded, and expanding, public interest in judicial ethics should

surprise no one. The federal judiciary is currently at the height of its

power and influence. Federal judges not only send people to jail, and

make people pay large sums, and decide disputes between A and B—they

tell whole classes of people, and cities, and states, and presidents, what

they can and cannot do—and they do that almost every day.

It is important to federal judges as well that the public look at judicial

ethics and be satisfied with what it sees. It is a requirement absolute

that federal judges enjoy a reputation for adherence to the highest

ethical standards, for that is the bedrock of their power and influence.

Without it they would be impotent. As we all know, the judiciary has no

armies. Its ability to render justice, to protect the people’s liberties

against abuse by any group and by the other branches of government, to

cement the public’s adherence to the law—all depend on its lifeblood:

respect for its moral authority, the only authority it has.

That respect must be earned. It doesn’t come with the title, “Judge,”

or with “Your Honor,” or with the robe, or with the Bench, which are but

its symbols, important and necessary, but symbols nonetheless. Respect

cannot, of course, be ordered, bought, or assumed. It cannot for long be

ntec§9§espect must be—and can only be—eamed.

373



 

 
 

 

 

 

374 101 FEDERAL RULES DECISIONS

Neither is it surprising that every judicial misstep, apparent or real,

makes headlines. Nor is that practice all bad. Judges who object should

ask themselves whether they would want a federal judiciary in which

judicial misconduct was so commonplace as not to be newsworthy. Of

course it is sad that, when our burgeoning communications enable the

peccadillos of one judge to be seen by millions on TV, the American

public’s tendency to generalize results in a nationwide tarnishing of the

judicial image. That tendency, plus the advent and growth of the

investigative reporting phenomenon—reporting only failures, never tri-

umphs—makes the smallest apparent anthill of judicial misconduct a

mountain to be climbed by other judges in earning respect for the

judiciary. An outstanding judge was denied elevation on the expressed

ground that he had reflected an insensitivity to general ethical considera-

tions, by participating in a case in which his family financial interest may

have been at least minimally involved. In-house publications, like “Judi-

cature,” “The Judges’ Journal,” and the American and Federal Bar

Journals, have periodically carried articles on judicial ethics. The fer-

ment proves the prescience of the Commentary to Canon 2 of the Code of

Judicial Conduct in its warning that judges should expect to be “the

subject of constant public scrutiny.”

C

The widespread, intense interest in the conduct of judges has many

causes, among them the expanded judicial role in the affairs of the

people described above, the Justice Fortas affair, and the Watergate

syndrome. With “US. News and World Report” reporting that 26,000,-

000 law suits were filed in this country last year, a disinterest in judicial

ethics would be impossible. Whatever the cause, however, that in-

creased interest in itself is all to the good. Sunlight can be a great cure.

What may be coming clear now, after the early forays, is that some

actions taken toward assured saintliness may have been excessive. The

aftermath of Watergate may have led to a spasm reaction, unrecognized

as such at the time. Improperly handled, sunlight can produce cancer.

Hence it was a happy election of The Roscoe Pound—American Trial

Lawyers Foundation to address at its 1982 Earl Warren Conference the

issues associated with “Ethics in Government.” The subject is seen as

particularly apt when one recalls that Chief Justice Warren, like the

present Chief Justice, took a strong personal interest in the ethics of

Bench and Bar.

It would be comforting, but unrealistic, to suppose that ethical conduct

of judges is a subject without issues. Ethical principles, like all true

principles, may themselves be unchallengeable. It is in their application

to specific conduct that discomforting issues are present. The need for

value trade—offs, mostly unforeseen when ethical codes and statutes were

being adopted, arises when the judge confronts a match-up of an ethical

principleor a Code provision with contemplated conduct. It would be

nice to think that promulgation of Codes and Statutes, and expected,

rigid adherence thereto by all judges all the time, would solve the
problem. It would be easy, in responding to a judge’s “can I ethically do
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pluralistic, complex society, with numerous competing interests and

values, that easy course is rarely open. There are too many delicate

dichotomies.

I do not, of course, speak for the federal judiciary, or for the Advisory

Committee. My purpose here is to describe, in general and nonexhaust-

ive terms, some of the delicate dichotomies present in considering the

ethics of the Judicial branch of government. Others will surely occur to

the reader. The conflict content of some may be seen as either greater

or less than that envisaged here. In all events, solutions appear needed

to problems represented by at least some of the troubling choices

outlined.

INDEPENDENCE v. ACCOUNTABILITY

Federal judges are constitutionally appointed to serve “during good

behavior.” The practical effect of that provision in Article III is that

federal judges, absent an impeachable offense, may hold their office “for

life.” "

That the constitutional provision serves as a protection of the people,

not the judges, was recognized in Bradley 1). Fisher.‘ Nonetheless, the

presumed inability of “the system” to deal with judicial misconduct short

of that warranting impeachment, and the impracticalities attending the

impeachment process, have led some to question the wisdom of appoint-

ing federal judges ”for life.” Historically, the questioning has surfaced

when judicial decisions have displeased a fair segment of the public and

its political representatives, leading often to suggestions that federal

judges be subject to reappointment every 10 or 12 years. That dislike

for decisions phenomenon, thought by some to be alive today, and to the

extent that it seeks to control judicial decisionmaking, constitutes per-

haps the greatest threat to the constitutional principle of judicial inde-

pendence, for it appears directed at the very purpose of the principle.

It is too easy to say judges should be independent in decisionmaking

but accountable for-the ethics of every other activity in their lives, and

stop there. It may well be true in principle. It can be very difficult in

application. One must define terms. Accountable to whom? Under

what sanctions? Does “accountable” mean “removable” for less than an

impeachable offense? '

The present—day question is not, or should not be, whether judicial

accountability requires creation of an alternative to impeachment as a

means of removing judges from office. The real question is, or should

be, whether accountability for misconduct or unfitness can be achieved

by other means. That effort is not aided when the “independence” of

federal judges is equated with a blanket, absolute, “unaccountability.”

Interestingly, the equation appears in the approach made by supporters

and opponents of judicial independence.

this“ m merely read a me °r Statute and alwaélsfiyttug‘iizld‘ (IJRTS 16326) Docld:701'0g§I'é13P%algl)e33§a§3lig—so'20L” “6'
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Though directed at preserving limitation of removal to the established
. impeachment process, Judge Irving R. Kaufman’s perceptive article,
“Chilling Judicial Independence"2 encompasses the view that making
judges accountable, even to their judicial peers and for non-impeachable

' conduct, would so chip away at independence as to warrant rejection of
even that limited accountability. Beyond validity of the attribution, it is
at least possible to conceive of circumstances under which a judge who
had been “disciplined” (short of removal) by his or her colleagues might
thereafter feel fear of consequences in decisionmaking. Judge Kaufman
makes that point directly in “The Essence of Judicial Independence.” 3
Unfortunately, ad hominem derogations of their colleagues’ decisions
appearing in dissents and concurrences lend credence to the view that
judges could (though there is no evidence they ever have) equate “bad”
dicisionmaking with “bad” conduct warranting some form of “disci-
p me.”

-

Some judges—happily few—nay, very few—whose peccadillos have
graced the front page have either stated or implied that no person, body,
or institution (other than Congress by impeachment) has a right even to
question their conduct, however egregious that conduct may have been.
At the moment, the press reports an indicted federal judge as maintain-
ing that he cannot be indicted or tried for a crime until afier he has been
impeached by the House and convicted by the Senate (an approach that
does not appear to have occurred to Judges Kerner and Manton, the
former resigning his office after conviction, the latter just before trial,‘or
to readers of United States v. Isaacs.‘)

I

_ The equating of unaccountability with independence by supporters of
judicial independence is joined by its opponents, who find unaccountabili-
ty an easier target, and who often take it another step by equating
unaccountability with unelectability. Only by rendering judges “ac-
countable” to the public through the electoral process, say these oppo-
nents, can judges be made to correlate their decisions and their conduct
With “current societal mores.” It does not appear to have occurred to
those particular opponents that judges were made to correlate their
decisions with current societal mores in Hitler’s Germany, as well as in
King George’s England.

best it be thought that no judge sees accommodation possible between
maintenance of the constitutional independence of federal judges and
creation of a mechanism for their accountability, Chief Judge Edward D.
Re published his “Judicial Independence and Accountability: The Judicial
Councils Reform and Judicial Conduct and Disability Act of 1980.” 5 In
that article, Judge Re opposes the views expressed by Judge Kaufman in
“The Essence of Judicial Independence,” supporting what he sees in the
Act as a clear separation of independence and accountability, and point-
ing up the need for both in our modern, complex democracy.

2. 88 Yale LJ. 681 (1979). 4. 493 F.2d 1124 (7th Cir.l974).

3. 80 Colum.L.Rev. 671 (1980). 5. 8 N.Kentucky LRev. 221 (1981).
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Ethical considerations come into play, in the independence-accountabili-

ty dichotomy, in a variety of ways. Almost, if not all, “violations” of the

Code of Conduct for Federal Judges are grist for the mill of “accounta-

bility” advocates. Obviously, a judge considered totally unaccountable

for his or her conduct, except perhaps to God and history, would have

neither need for nor interest in any ethical code or guidance. On the

other hand, a judge worthy of canonization would so instinctively con-

form his or her conduct at all times to the highest of ethical principles as

to require no ethical code or guidance. Fact is, of course, that judges

are human and thus fallible beings. As such, they are subject to the '

same temptations toward insensitivity, arrogance, concupiscence, greed,

pride, inattentiveness-to-all-but-work, and the like, that have plagued

mankind since Adam’s day.

That judges have adopted a Code and have established and are

continuously using an advisory process, and that Congress in the Disci-

pline Act has provided, with formal acquiescence of the judicial branch, a

mechanism for public complaints of judicial misconduct, speak well for

the notion that judges are presently holding themselves “accountable”

for their conduct outside or separate from their decisionmaking. Though

there is no method for removing a federal judge for unethical behavior

short of that warranting impeachment, the Discipline Act does provide

for public complaint and action by judicial councils against such behavior.

In this sense, the Act is designed to spotlight accountability of judges for

their ethics, and, at the same time, to preserve the independence and

autonomy of the judiciary. The question comes on whether judicial

compliance with procedures under the Act (App. B), will supply sufficient

accountability, and be sufficiently seen as doing so, to destroy what is

now seen by some as a dichotomy between judicial independence and

judicial accountability.

ISOLATION v. INVOLVEMENT

In a seeming paradox, the American public is currently and simulta-

neously demanding (1) that judges through their judging get more and

more involved in the management of society; and (2) that judges, when

they are not judging, be more and more isolated from society.

The demand for increased judicial imposition has stemmed in part from

frustration with what is viewed as legislative and executive failures to

act, as well as from statutes establishing broad societal goals, giving

government agencies broad authority to act toward those goals, and

creating new causes of action in favor of anyone dissatisfied with agency

action. That is not to say that all judges have been dragged kicking and

screaming into the social management morass. Some have. Others

have cheerfully rushed in, out of a compelling sense of duty to decide

and a perceived call to render justice.

The demand for isolation is not so described, but is inherent in the

increased interest in the ethical conduct of judges engendered by post-

6) DOCldI 70Xl6gex§il§ gi‘eéicehaggignt with officialdom in general and from highly
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publicized incidents of apparent misconduct by three federal and three or

four state judges. That the numbers are small is not a compelling

argument against a demand for ethical conduct and guideline codes to

serve as aids in defining that conduct. The small-number factor does,

however, raise a caveat concerning the value trade-off involved in the

isolation of judges. Query: If total isolation of all judges from all

societal contact off the Bench would guarantee a totally ethical judiciary,

what would be the cost?

The increased involvement of judges in the management of society’s

affairs through judicial decisions is not the involvement intended for

discussion here. The current reaction to what is viewed in some quar-

ters as “judicial activism” and “the imperial judiciary” will in time work

toward some semblance of balance in measuring the roles of our judicial,

legislative, and executive branches of government.

The involvement intended for discussion here is that of the individual

judge and his family as persons in the everyday affairs of the communi-

ty. It is from that arena that ethical considerations have served, and are

serving, to isolate federal judges. The dichotomy arises from the felt

need of judges for familiarity With the affairs of men and women beyond

that gleanable from TV and newspapers, and insofar as that familiarity

would assist in decisionmaking. Judges in their judging must on occa-

sion ignore public clamor, current fads, and what may be asserted by

vociferous groups to be “modern societal mores.” To do that they must

be independent. But that is not to say that judges should be attempting

to interpret and apply the law to a society of strangers. Absent some

fair level of familiarity, the language and thrust of judicial decisions

could appear to be so far ahead or behind the march of society as to

cause the people to be “turned off,” to cause the people to simply

disregard judicial decisions because they seem just too “far out.” It is

unlikely, for example, that the people would, or with safety could, put all

their eggs in a judicial basket carried by a man or woman from outer

space, or newly arrived from outer Mongolia. The example emphasizes

with exaggeration, but not too much, for most of the Canons in the Code

of Conduct for Federal Judges deal with and tendjt‘o limit the involve-

ment of the judge as a person in community affairs. Further, the

opinions published by the Advisory Committee of the Judicial Conference

have supplied Similarly limiting interpretation and applications of the

Code.

Under the Code, the Commentaries to the Code, and the published

Advisory Opinions, for example, a federal judge should not:

1. Do anything that may interfere with performance of his or her

judicial duties.

2. Do anything that may enable others, or appear to enable others,

to exploit his or her judicial position.

3. Volunteer as a character Witness.

4. Initiate recommendations of others for appointment, promotion,

parole, admission to school, etc.
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Join certain types of clubs.

Do any fund raising of any kind for any organization or purpose

whatsoever.

Join any organization that is a potential litigant or financer of

litigation.

Increase the bases for disqualification by associating .with former

partners and lawyer-friends, or by making certain investments.

Sit in a case in which his or her impartiality might “reasonably be

questioned,” and shall absolutely not sit when any one of some 14

Specific circumstances exist.

Advise a trustee of a family estate on investments, unless the

judge had a close familial relationship with the deceased.

Testify on legislation as a citizen. Testimony as a judge and on

legislation dealing with the courts and administration of justice 1s

alone permissible.

Speak, be a guest of honor, or accept an award, at “any fund

raising event.

Engage in financial or business dealings with lawyers or persons

likely to come before his or her court.

Serve as officer, director, partner, manager, advisor, or employee

of a business or corporation.

Accept any gift, favor, or loan, except under specified, very

limited circumstances.

Serve as executor, administrator, trustee, or guardian of any

trust or estate, except that of a family member, and then only if

the trust or estate is not likely to come before the judge.

Act as arbitrator or mediator, or practice law, or accept appoint-

ment to a nomjudicial governmental committee or commxssxon,

local, state, or federal.

Advise any member of the legislative or executive branches on

any subject.

Serve on the board of a community legal aid bureau.

Serve as co-trustee of a pension trust.

Fail to report to the public all of his or her income and invest-

ments and those of the judge’s family.

Lead or hold office in any political organization, local, state, or

federal.

Speak for or endorse any political candidate.

Contribute money to any political organization or candidate.

Attend or buy tickets for political gatherings.

Run for political office without first resigning his or her judicial
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27. Fail to caution a spouse against appearance of involvement of the

judge in the spouse’s political activities.

28. Lunch once a year at a political club.

29. Serve as counsel to a local United Way charity.

30. Hire as law clerk the child of another judge of the court.

31. Attend an educational seminar financed by frequently litigating

corporations.

The foregoing list is by no means exhaustive. The list of “no-no’s”

would grow beyond the limits of this short paper if it were to include the

advice given in confidence to the hundreds of judges who have submitted

specific inquiries to the Advisory Committee, which publishes its opinions

only in relation to repetitive situations likely to be encountered by most

or all judges. The list appears of sufficient length and breadth, how-

ever, to warrant discussion of the isolation-involvement dichotomy.

PRESUMPTION 0F IMPARTIALITY v. PRESUMPTION

OF' PARTIALITY

In talking, about five years ago, with a judge of the High Court of

England, an American judge exhibited shock when the British judge said

his son had argued a case before him. Noting the American’s expres-

sion, the British judge in turn expressed shock that anyone might even

question the impartiality of a judge of the High Court on the mere and

sole premise that his son represented one side. The American responded

that the same was probably true in the earlier days of his country, but it

is true no more. -

The view that justice includes the appearance of justice has increasing

ly gained adherents over the years, until it is now accepted Wisdom. The

appearance of justice is today seen not as separate from, but as an

integral part of justice itself. John P. MacKenzie, now of the New York

Times, set forth the rational basis for that view in the clearest terms in

his book “The Appearance of Justice.” It simply is not enough that

justice be actually done. It must be seen to have been done. Our

British friend felt free to sit in his son’s case precisely because his public

would not, apparently, view that event as raising even the possibility that

injustice would be done by the judge. On this side of the Atlantic, the

public has acquired what some would call a more realistic view of human

nature. Others might call the American view jaundiced. In any case,

we seem to think it not only possible but probable, if not certain, that a

judge sitting in his son’s case would either favor his son’s client or,

because our public is “realistically suspicious,” the judge would lean

overmuch the other way to avoid an appearance of doing so. It was not

always so.

The great Chief Justice Marshall, without quibble or concern, sat on

the appeal of decisions he had rendered as trial judge and served a role

as Secretary of State in the midnight Judge Scenario that led to his

. justly famous decision in Mar-bury 12. Madison, 1 01:18?A3% §9§§6%U RTS 16326
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As now documented by Bruce Murphy in “The Brandeis-Frankfurter

Connection,” those famous and familiar justices of more recent days

apparently felt perfectly free to participate up to their elbows in polxtn?

appointments and political policy-making while on the Bench. That t e

latter were active in recent times may account for what may have been

an attempt to protect the Court, an attempt ev1denced by their yeoman

efforts to mask their political activities. Though those efforts may

indicate that concern for judicial ethics was beginning to be felt in

America during and post World War II, that concern was obViously “not

yet of sufficient strength, or sufficiently widespread, to cause Justices

Brandeis and Frankfurter to refrain from or even limit 'their political

activities. Indeed, Murphy ends “Connection” with a quaSi-absolution of

the two justices on the ground that they had no reason to expect

exposure and thus no reason to fear injury to the Court. _Given the

absence of investigative reporters and Widespread public interest in

judicial ethics, such an expectation of the justices was reasonable and the

cover-up efforts documented in the book were in fact successful at the

time. .-

What may now be seen as a past public faith in American judges may

have been something quite different. It may have been mere apathy,

aided by lack of communications and minimal contact with the courts as

compared with today’s litigious society. In any event if it did preViously

exist here, a public presumption of impartiality cannot be expected to

return as part of America’s view of its judges. The problem now is to

consider whether we are in danger of going, or may have already gone,

too far in the direction of a public presumption of partiality.

It is not too much to say that most persons tend to live up, or down, to

the reputation given them and to do the expected. There may be

something to be said for the proposition that judges should be given at

least an initial presumption of rectitude, if not quite the presumption of

innocence given those indicted for crimes. Do we run the risk of

attracting less than the best to the Bench if we confront them through-

out their remaining lives with our expressed expectation that they are

likely to act unethically? Is it enough to say that the best would have

nothing to fear from that expectation? It may yet be too early to tell,

but perhaps a continuing study of the effect of such an expectation on

judges’ lives, on their self-image, on refusals of the best to accept

appointments, and on resignations, would be justified.

Canon 3 C(1) and 28 U.S.C. § 455(a) say, for example, that a judge is

disqualified if his or her impartiality might “reasonably” be questioned.

What means “reasonably”? 28 U.S.C. § 455(b) says the judge IS abso-

lutely disqualified if he or she or a family member in the-household has

an involved financial interest “however small.” Whether it is reasonable

to expect that a judge will violate his or her oath of office for ten cents is

irrelevant under 28 U.S.C. § 455(b). The irrebuttable presumption of

partiality in section (b) thus tends to be carried into applications of the

) DOCI d' 7OEHS’Elfgclfl‘é? 3‘6? interpretations of “reasonably” in that section.
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It would, of course, be possible to establish a presumption that judges

act honorably and ethically. Certainly the vast majority of judges work

daily toward that end. Canon 1 recognizes that it is the conduct of

judges that either preserves or destroys the perceived integrity and the

continued independence of the judiciary. It does seem unfair, though

doubtless inevitable, that “the judiciary,” and all its members, are

tarnished when one judge goes astray. It seems even more unfair when

an individual judge, after twenty-five years of outstanding, totally ethical

service, is presumed incapable of rendering justice in a case in which his

wife has inherited .00000000012% of the stock of Exxon (an actual case).

It may also be unwise, for the taxpayers must arrange to replace that

judge in that case, and, multiplied by the hundreds, the time and

paperwork costs seem excessive.

Last year, Federal District Judge Muecke was forced by 28 U.S.C.

§ 455(b) to step aside after years and years of presiding over a complex

anti-trust class action, when it was learned that his wife owned a few

shares in one of some 2000 corporate parties identified long after the suit

was filed. In doing so, he issued a lengthy memorandum opinion

outlining what can only be here called the unwisdom of the “however

small” provision in section 455(b). He pointed out that a new judge and

the parties would have to virtually “start over,” down a road already

paved with massive expenditures of time and money by the parties and

the taxpayers. Having made the calculations, he included in his memo-

randum a statement that the maximum possible effect on his wife’s

financial interests could not, under even a worst-case scenario, exceed

$4.69!

Because of section 455(b) and the public disclosure of judge-and-family

stockholdings required by the “Ethics in Government Act,” lawyers are

enabled to implead or intervene an applicable corporation, or arrange

filing by a corporate amicus curiae, at a late stage, should things

appear to be going badly before the presiding judge. Because the judge

or the judge’s family owns stock in that corporation, the lawyers may

thereby acquire a new judge and a fresh start. There are no studies and

no proofs that this maneuver is yet widespread, but the events in certain

cases raise a strong basis for the belief that it has been carried out in

some cases, where the stock ownership of the judge and the availability

of the right corporation dovetailed. Whether yet widely used, it is

obviously available in some cases, and a lawyer’s dedication to what is

perceived as the client’s interest will lead to its use in some of those

cases.6

The Judicial Conference of the United States has submitted to the

Congress a proposed amendment to section 455(b), which would permit a

6. Some judges have simply divested them- the invitation to divestment. Query: if no

selves of.all stockholdings in corporations, judge or judge’s family owned any stock in

in an effort “to avoid the problem." Others any American corporation, what would be

are unable to d0 50: either because 0f the effect of that further isolation from

heavy attendant 105535 and taxes, 0" be- society's affairs (in this instance, its eco-
cause the stock is owned by a spouse or nomic affairs)?

household family member who declines
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judge to weigh the public interest present in his decision to step aside or

continue with the case. The amendment would apply only in certain

limited circumstances. Congress has thus far been too involved with

other matters to take any action whatever on the proposal. The proposal

is but a tiny inroad on the presumption of partiality inherent in the

requirement that a judge recuse himself to avoid being influenced by

$4.69. It does not, of course, destroy the dichotomy between presump-

tions of impartiality and partiality.

Perhaps the move now should be toward such revisions in the Code

and Statutes as would tend toward some diminution in the presumption

of partiality and at least some slight movement, where feasible, toward a

salutory presumption of impartiality.

APPEARANCE v. REALITY

The dichotomy between presumptions of impartiality and partiality

exists on a “wholesale” level. At the “retail” level, where individual

judges confront specific circumstances, a dichotomy between appearance

and reality resides.

As above indicated, the appearance of justice cannot be divorced from

justice itself. A corollary has grown up: “the appearance of unethical

conduct cannot be divorced from the conduct itself.” Perhaps ninety-five

percent of the work of the Advisory Committee on Codes of Conduct

deals with “appearance” questions. When contemplated conduct is ad-

vised against, it is almost always because that conduct could reasonably

present to a watching and suspicious public, or to a segment thereof, the

appearance of impropriety, or the appearance that the judge may be

partial, or may be subject to an influence, or may be advancing the

private or political interests of a person or party, or may have made an

appointment on a basis other than merit, or may have an interest in the

outcome of a case before him. Similarly, when the Committee advises

that no ethical impediment precludes the conduct, it is almost invariably

because no such appearance is reasonably possible.

In either case, the reality is irrelevant. The question is rarely whether

the conduct is itself unethical. Most if not all unethical conduct is

rejected out of hand by judges and no inquiry to the Committee is

necessary or useful. No doubt a judge knowingly engaged in clearly

unethical conduct, if such judge there be, would not be likely to seek the

advice of the Committee. The inquiring judge, in most instances has

determined that the contemplated conduct would probably be in fact

fully ethical, but seeks the Committee’s advice respecting the appearance

aspect. Similarly, the Committee has often specifically recognized the

ethical purity of the conduct in question, while advising against its

undertaking because of the appearances that step would create.

Does it matter that judges are precluded from what is otherwise

ethical conduct because that conduct might reasonably create an un-

toward facade or appearance? It does to some judges. In the throes of

accepting the code and some of its provisions, some judges, certain of

FOIA # 57720 (URTS 16326!) Docld: 70105318 Page 398 
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their own rectitude, objected to the very concept of a code. That position
was variously stated, extending from an assertion that some provisions
violated a judge’s First Amendment right of free association, to the more
common assertion that the code was simply unnecessary, because the
conduct of most judges already matched its provisions, and that any
expectedly rare infraction could be dealt with on a case-by-case basis.
The last was based on a quasi-burden of proof approach, i.e., if someone
had any reason to think a particular judge was acting improperly it was
up to that person to come forward and assert such charges as were
thought appropriate, while the other judges went on acting properly,
without codes, advisory opinions, and committees. Recognizing the
existence of earlier codes, the burgeoning public interest in the ethics of
government officials, including judges, and a need for some guidance, at
the very least to aid new judges, the Judicial Conference adopted the
present Code in April, 1973.

Though judges have, as above noted, fully accepted the code and
advisory system, the notion that, “I know I am doing right. I have been
appointed by the President and confirmed by the Senate. Why can’t I be
trusted?” has not entirely died, particularly among the more experienced
judges who add a reference to their years of distinguished and totally
ethical service on the Bench. Alongside that notion may be placed the
concept, quietly and privately expressed by a tiny minority of small but
roughly equal numbers of both experienced and inexperienced judges,
that judges should be judged solely on their performance as judges.
Holders of the latter concept readily accept guidelines relating to their
demeanor in court, their treatment of litigants, counsel and witnesses,
their work habits, and in general their approach to the work of judging.
To them those are the realities, and the only realities, to which ethical

considerations should apply. To them it doesn’t matter with whom a
judge associates (barring criminals and the like), or which clubs he joins,
or whether he sits in a case involving a corporation in which he owns
substantial stock or in which his recent partner and continuing good
friend appears as counsel. Certain of their ability to judge with integrity
and impartiality regardless of circumstances, to comply with their oaths
of office even when compliance injures their interests, they find it at
least somewhat incongruous for the courts to hold that homosexuality,
communist party membership, and similar circumstances do not warrant
denial of government employment unless the circumstance affects the
person’s performance on the job, while judges are assumed to be “incap-
able” of “doing their job” on the basis of mere appearances.

I hasten to add that even the tiny minority desiring to be judged solely
on job performance have accepted the Code and are complying with it.
They simply view it as unnecessary and somewhat demeaning.

Those entertaining the “performance on the Bench is all that counts"
concept would, in any event, be likely to find few adherents to that
concept among other judges and virtually none among today’s general
public. First, judging is not merely a “job,” like plumbing, or carpenter-
ing, or whatever. Judges are given the privilegedFjarlAf1???)ng (16 RTS 16326)
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heartbeat of a free society, the law. They deal daily with society’s most

precious asset, justice. The property, the liberty, the fortunes, and the

very lives of citizens, are often in their hands. In the dichotomy of

appearances and realities, the public’s current approach to its judges

does not permit it to perceive that justice is being done if the public be

limited to observation of the performance of the judge qua judge. Few

of the public understand the judicial process or are capable of distin-

guishing the good judge from the poor solely on the quality of his or her

judging. For much of the public, appearances are all it has to go by. It

is conceivable, for example, that a judge might do an outstanding “job”

on the Bench, while appearing drunk in a public bar three nights a week,

but few if any of the public would believe it—and the few who might

would still prefer that their judges, however good their judicial perform-

ance, not be chosen from drunkards. In virtually every instance of

reasonably asserted conflict between unethical appearances and ethical

realities, appearances must win.

There is, however, some hope for at least a partial resolution of the

appearances—realities dichotomy. Passage of the Discipline Act may

serve to ameliorate both public and judicial concern for what to some

may appear an overemphasis on appearances and an unwarranted disre-

gard of realities. It has the potential for stripping away appearances

and unearthing the underlying realities, whatever the latter may be.

The Act expands the powers and duties of the Judicial Councils of the

Circuits. It requires the Chief Judge of each circuit to call a meeting of

the circuit judicial council at least twice a year. It provides for selection

of council members, to include district judges. If the number of circuit

judges is less than six, the number of district court judges must be at

least two. If the number of circuit judges is more than six, the number

of district court judges must be at least three. The council is authorized

to hold hearings, receive testimony and issue subpoenas. The Act

requires that all judicial officers and employees of the circuit “promptly

carry into effect all orders of the judicial council.”

Under the Act, “any person” may complain that a circuit or district

judge, a bankruptcy judge, or a magistrate “has engaged in conduct

prejudicial to the effective and expeditious administration of the business

of the courts, or that such a judge or magistrate is unable to

discharge all the duties of office by reason of mental or physical

disability.” The complaint must be written and filed with Clerk of the

Court of Appeals of the circuit. The complaint is then transmitted by

the Clerk to the Chief Judge of the circuit.

The Chief Judge may dismiss those complaints not addressed to

conduct prejudicial to the administration of justice or disability, those

complaints directed to the merits of a case or a procedural ruling, and

those complaints that are clearly frivolous.’ He may conclude the

7. In the first eighteen months of the Act, been dismissed because they were filed by '
very few complaints have been filed, a cir- losing litigants alleging error in the judg-
cumstance due possibly to public unfamil- ment against them.
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proceeding if “appropriate corrective action has been taken” by the Chief

Judge.

When the Chief Judge dismisses a complaint, copies of his written
order are sent to the complainant and to the judge or magistrate
complained against. When the Chief Judge decides that the complaint
requires investigation, he appoints himself and other judges to a “special
committee to investigate the facts and allegations.” To preserve their
rights, the judge and complainant are given notice in writing of the

committee’s actions.

The judicial council receives a “comprehensive written report” of the

special committee’s investigation and recommendations. The council

may then conduct “any additional investigation which it considers to be

necessary,” and “shall take such action as is appropriate to assure the

effective and expeditious administration of the business of the courts.”

The council may take one or more different actions, including: certifying

disability of the judge; requesting voluntary retirement; ordering a

temporary halt in assignment of cases to the judge; private or public

censure or reprimand; and “such other action as it considers appropri-

ate,” except removal from office of an Article III judge. The parties

receive written notice of the council’s actions.

In more serious cases, the council may refer the complaint and its

recommendations to the Judicial Conference of the United States. When

the council has determined that a judge’s conduct “might constitute

grounds for impeachment,” the council must refer the matter to the

Judicial Conference of the United States. Written notice of a referral to

the Conference must be given to the parties “unless contrary to the

interests of justice.”

The Judicial Conference may take any action takeable by the councils,

and may transmit the record to the House of Representatives when

impeachment is a possibility.

Complainants, judges, or magistrates aggrieved by final orders of a

Chief Judge or a judicial council may petition the judicial council or the

Judicial Conference of the United States for review.’ Denials of such

petitions are final, safeguarding the judge from harassment, and binding

a sanctioned judge to the decision.

The judicial councils have prescribed procedural rules for carrying out

the Act (App. B). The rules guarantee the judge prior written notice of

any investigation, and allow the judge to appear at proceedings, present

evidence, compel attendance of witnesses and present oral and written

evidence and argument. The rules may allow complainants to appear at

proceedings “if the panel concludes that the complainant could offer

substantial information.” The rules are made public record, and avail—

able from the Clerk of Court, to facilitate their use by the public.

The act is not intended to establish an adversary procedure. It does

not require that the complainant be given a hearing, or the opportunity

to cross-examine witnesses. The council investiga c ' 2 - DOCId

controls the inquiry as appmpfiate under the cit Wag} mmamuRTS 163 a)
cum nces.  
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ceeding is intended to be "inquisitorial-administrative” rather than “accu-

satorial—adversary.” f h A t. -ts gnifion of

' ' ‘ t e c 131 reco
Perha s the most important prov1510n o ' . .

the need) to preserve judicial independence. By proViding a complairi-t

mechanism operated entirely by and within the judiciary, and by spelci -

. ically denying removal action except by impeachment, the Act ma es

clear that inroads on judicial independence are not intended.

The Act also seeks to preserve independence of judicial decismnmakingt

by providing for summary dismissal of complaints directed :gSiIns

judgments and procedural rulings. It has been said that. the :vai ahi ity

of an appeal from district court judgments, and of petitions 1prtere e3;

ing, rehearing en banc, and certzomn in relation to appe t: coub-

judgments, make redundant the Act’s separation ofcompliin on léttle

ject matter properly assertable by appeal or petition. Id so,ta tilall

redundancy cannot hurt the setting. up of this new and pt:i en i3;

sensitive complaint mechanism, particularly when the re un ancyib

directed toward judicial independence. Moreover, summary dismissa y

the circuit Chief Judge frees the judge complained of from thedinterrup-

tion of the judge’s judicial work that would occur if the ju ge were

required to review and respond to such complaints.

' le 'slative efforts, the Act is not a panacea. Questions

regzgtiglgsits implementation surfaced almost immediately “poi-1t:

passage. In “The New Federal Judicial Disupline Act: Some Quest.1011.

Congress Didn’t Answer,”8 Eric Neisser asked ni’i’r‘perous ques icliliisé

What constitutes a council “meeting” and “quorum . Must the cbie

judge preside? What are and who sets the terms for counCil memwir-

ship? Who chooses the method of selecting councxl members.d it;

decides on inability of a council member to serve? What can be or: If

one refuses to obey a council order? How does the goryernment i eh

file a complaint? Are anonymous complaints perimSSible. .Are imagi-

able and criminal offenses proper subjects ’for this mechanism; d:

any time limits are intended by “promptly’ and expeditiously an 0:;

can a complainant confront dilatoriness? Who can serve on’anfini‘res

gating committee and on its staff? Are that committees in ings

binding on the council? Can a council impose more thanr’one sanc ion,fl(:r

conduct more than one proceeding, for the same Act. How 'can f e

requirement for publication of orders be reconciled With the prgwsgn 3:

a “priva ” reprimand? Can or should disciplinary orders e s 3;; .

Who can serve on the Judicial Conference of the United States stag g

committee? What rules will be applicable to the reView proce ure.

other uestions will arise as the councils .gain experience

wiltiimfllittaljizt. Legiilative modification may also be indicated. E‘or our

purposes here, it is enough to note that one probable effect 0 t1proce-

dures under the act is to nudge the public’s approach to judicial e .1ilcs I];

the direction of actual realities in specific cases. Appearances wi 1:0

down, of course, nor should they. A large part of the consxderation o a

3 7Q101m8ePa£QsAQQ September 1981, pp. 142—150.
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complaint about specific conduct will be played by the appearances that

may have prompted the complaint. Conceivably, a Chief Judge may

dismiss a complaint because it does not allege conduct that is in reality

“prejudicial to the effective and expeditious administration of the busi-

ness of the courts,” and still privately counsel the complained of judge to

avoid whatever appearances may be involved. Perhaps the Act will not '

raise realities to an entitlement of “equal billing” with appearances, but

it can, by spotlighting realities in specific cases, resolve at least part of

the appearance—reality dichotomy.

CONCLUSION

I close on a personal note. Having had the inestimable privilege of

getting to know many if not most federal judges, through eleven years

on the Judicial Conference, through sitting repeatedly with every court

of appeals, through committee work, through service on the Judicial

Center Faculty, and through phone calls related to the work of the

advisory committee, I can report that I have never met an unethical

federal judge. That is not to guarantee that none exists. Nor is it to

say that I am authorized, qualified or sufficiently informed to assess the

ethics of all federal judges or of any one judge. I am not. I have not

met the three judges whose names have “made the press” in connection

with untoward conduct, but every one of the hundreds of judges I have

met impresses me as singularly dedicated to a desire that has haunted

his or her dreams since the day the robe was donned—-a desire to decide

every case correctly, to render equal justice under law to all persons and

institutions.
-

Indeed, I have often said, “No one would ever work as hard as judges

do for money!” In the last decade, as is still too little known, the

workload of the federal judiciary has quadrupled. With grudging,

long-after-the-fact and minimal additions of judges, and long-delayed-but—

still-inadequate increases in compensation, the federal judiciary, under

the outstanding and innovative administrative leadership of The Chief

Justice, has established an edifying record of dedicated, selfless public

service. Yeoman in-house efforts have been made to keep up with an

ever burgeoning caseload, to develop and adopt new procedures, new

staffing, new rules. To consider, modify, disseminate, and adopt new

procedures and rules has required devotion of many hours on top of

those needed for the pure work of judging in four times the number of

cases faced in 1970. It is doubtful that any institution, private or

governmental, can point to a finer record of dedicated performance of

duty.

Yet, through it all, the federal judiciary has been fully conscious of the

requirement that it not only act ethically but that it be seen as acting

ethically at all times and under all circumstances. As said at the outset,

I speak only for myself, but I am confident that if I were to speak for

the entire federal judiciary, I would be authorized to welcome an n

suggestions for even further improvement. The jdthA"#‘15ch
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view wide open to any and every means by which the American people

can be continuously assured that their judicial servants are not only

interpreting and applying the law independently and properly, but that

they are doing so out of lives lived in accord With the highest ethical

standards.

APPENDIX A

CODE OF.JUDICIAL CONDUCT

FOR

UNITED STATES JUDGES

PART 1. CODE OF JUDICIAL CONDUCT FOR

UNITED STATES JUDGES 1

CANON 1

A JUDGE SHOULD UPHOLD THE INTEGRITY AND

INDEPENDENCE OF THE JUDICIARY

An independent and honorable judiciary is indispensable to justice in our seeiety. A

judge should participate in establishing, maintaining, and enforcing, and should himself

observe, high standards of conduct so that the integrity and independence of the JudlClal'y

may be preserved. The provisions of this Code should be construed and applied to further

that objective.

CANON 2

SHOULD AVOID IMPROPRIETY AND THE APPEARANCE OF

A JUDGE IMPROPRIETY IN ALL I-IIS ACTIVITIES

' ' ll times' ho 1d res t and comply With the law and should conduct himself at a

A. illemlgfinsnell-l that Simmer. public confidence in the integrity and impartiality of the

judiciary.

' ' ' ' ' ' ' his judicial. d hould not allow his fanuly, social, or other relationships to influence

B aiding: sor judgment. He should not lend the prestige of his office to advance the

private interests of others; nor should he convey or permit others to convey the

impression that they are in a special position to influence him. He should not testify

voluntarily as a character witness.

COMMENTARY

o v . c c . a . o - duct by

Publ c confidence in the Judiciary is eroded by irresponsible or improper con

judges. 1A judge must avoid all impropriety and appearance of impropriety. H???“

expect to be the subject of constant public sa-utiny. He must therefore accept restricd ans

on his conduct that might be Viewed as burdensome by the ordinary citizen and should a so

freely and willingly.

' of :1 'ud as a character witness injects the prestige of his office into

the pTroceedhetesiggnihuwhich lie gteiitifias and may be misunderstood to be an official testimonial.

This Canon, however, does not afford him a privilege against testifying in response to an

official summons.

The Judicial Conference of the United States has endorsed the principle that it is
. . . . . . . 'dious

' ‘ te for a ud to hold membership in any organization that practices inyi '

million. A jingleshould carefully consider whether the Judges membership in a

' ' tion mi fireasonably raise a question of the judge’s impartiality in a case

Docld:7me4’ 1
‘By resolution of the Judicial Conference of the United States this Code has been made applicable

to Banluuptcy Judges and to United States Magistrates.
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involving issues as to discriminatory treatment ofpersons on the basis ofrace, sex, religion,
or national origin. The question whether a particular organization practices invidious
discrimination is often complex and not capable of being determined from a mere
examination of its membership roll. Judges as well as others have rights of privacy and
association. Although each judge must always be alert to the question, it must ultimately be
determined by the conscience of the individual judge whether membership in a particular
organization is incompatible with the duties of the judicial office.

CANON 3

A JUDGE SHOULD PERFORM THE DUTIES OF HIS OFFICE
IMPARTIALLY AND DILIGENTLY

The judicial duties of a judge take precedence over all his other activities. His judicial
duties include all the duties of his office prescribed by law. In the performance of these
duties, the following standards apply:

A. Adjudicative Resmnsibilities

(1) A judge should be faithful to the law and maintain professional competence in it.
He should be unswayed by partisan interests, public clamor, or fear of criticism.

(2) A judge should maintain order and decorum in proceedings before him.

(3) A judge should be patient, dignified, and courteous to litigants, jurors, witnesses,
lawyers, and others with whom he deals in his official capacity, and should require
similar conduct of lawyers, and of his staff, court officials, and others subject to his
direction and control.

COMMENTARY

The duty to hear all proceedings fairly and with patience is not inconsistent with the
duty to dispose promptly of the business of the court. Courts can be efficient and
businesslike while being patient and deliberate.

(4) A judge should accord to every person who is legally interested in a proceeding, or
his lawyer, full right to be heard according to law, and, except as authorized by law,
neither initiate nor consider ex- arte or other communications concerning a pending
or impending proceeding. A judge, however, may obtain the advice of a
disinterested expert on the law applicable to a proceeding before him if he gives
notice to the parties of the person consulted and the substiince of the advice, and
affords the parties reasonable opportunity to respond. "

COMMENTARY

_ The proscription against communications concerning a proceeding includes communica-
tions from lawyers, law teachers, and other persons who are not participants in the
proceeding, except to the limited extent permitted It does not preclude a judge from
consulting with other judges, or with court personnel whose function is to aid the judge in
carrying out his adjudicative responsibilities.

An appropriate and often desirable procedure for a court to obtain the advice of a
disinterested expert on legal issues is to invite him to file a brief amicus-curiae.

(5) A judge should dispose promptly of the business of the court.

COMMENTARY

Prompt disposition of the court's business requires a judge to devote ad uate time
his duties, to be punctual in attending court and expeditious inwmfigaaafli RTS 16326submission, and to insist that court officials, litigants and their awyers cooperate With him
to that end.
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. . . . ding

' ta 1: from ublic comment about a pending or impen

(6) lawn alii’iuhiiyazdurlt, and sholiild require similar abstention on the part of fig:

p rsonnelgsubject to his direction and control. This subsection does not profi Iin

jPiidges from making public statements in the course of their official duties or ro

explaining for public information the procedures of the court.

COMMENTARY

pem ' ' ‘ fore a judge. The
" I" does not include the lawyers in a proceeding be . . .

conduggldftlawyergli: governed by DR7—107 of the God of Professional ReeQnSibility.

(7) A judge should prohibit broadcasting, televising, recording, or taking photographs in

the courtroom and areas immediately adjacent thereto during sessions of court or

recesses between sessions, except that a judge may authorize:

(a) the use of electronic or photographic means for the presentation of ev1dence, or

i for the perpetuation of a record; and . . . ‘

I (b) the broadcasting, televising, recording, or photographing of investitive, cere-

monial, or naturalization proceedings.

 

B. Administrative Resmnsibilities
. ' . . ’ .

' ' ' ‘ ' bilities maintain
' '1' ntl discharge his administrative responsi ,

(1) Ardfle‘signflloc‘iiliiipilgie if}; judicial administration, and facilitate this performance of

{he administrative responsibilities of other judges and court officia s.

' ' ' ' ‘ his direction and
' ld uire his staff and court officials subject to .

(2) godgiletosgblslervzet‘lie standards of fidelity and diligence that apply to him.

' ' ‘ ' 'stajudgeor
' d e should take or initiate appropriate disciplinary measures again

(3) iinlijei for unprofessional conduct of which the judge may become aware.

COMMENTARY

Disciplinary measures may include reporting a lawyer’s misconduct to an appropriate

disciplinary body.

’ 1d exercise his power
' hould not make unnecessary appomtments. He shou . .

(4) alggpfiiitment only on the basis of merit, av01ding nepotism and favoritism. .11:

should not approve compensation of appointees beyond the fair value c serVice

rendered.

COMMENTARY

Appointees of the judge include officials such as referees, commissioners, special

‘ taries and bailiffs.
' ers Mums, and personnel such as clerks, secre , .

13:51:22? bfilevpai'tigsuto an appointment or an award of compensation does not relieve the

; judge of the obligation prescribed by this subsection.

0. D. unification
' ’ h' h h' ' rt'ality might

' h ll d' ualif himself in a proceeding in w 10 is impa. i

(1) $115111; be qiizgtionel’i, including but not limited to instances where.

(a) He has a personal bias or prejudice concerning a party, or personal knowledge of

disputed evidentiary facts concerning the proceeding;

' 'th whom he
'11 the matter in controversy, or a lawyer Wi .

(b) Semi: gadiivgdellaiv served during such association as a lawyer concerning the

matter, or the judge or such lawyer has been a material witness concerning it;

' ' ' ' ' r child residing
that he, indiVidually or as a fiduciary, or his spouse or inmo .

(c) in: ligohwdusehold, has a financial interest in the subject matter in controversy or in

I )()(j d 71l|1|531|p ' y ' ldbesuhstantially affected
' p ng, or an other interest that con

) I I byWe0 e proceeding;
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(d) he or his spouse, or a person within the third degree of relationship to either of
them, or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director, or trustee of a party;
(ii) is acting as a lawyer in the proceeding.

COMMENTARY

The fact that a lawyer in a proceeding is affiliated with a law firm with which a
lawyer-relative of the judge is affiliated does not of itself disqualify the judge. Under
appropriate circumstances, the fact that “his impartiality might reasonably be questioned"
under Canon 30(1), or that the lawyer-relative is known by the judge to have an intermt in
the law firm that could be “substantially affected by the outcome of the proceeding" under
Canon 3C(1)(d)(iii) may require his disqualification. (iii) is known by the judge to have an interest that could be substantially affected

by the outcome of the proceeding;

(iv) is to the judge’s knowledge likely to be a material witness in the proceeding;

(e) he has served in governmental employment and in such capacity participated as
counsel, advisor, or material witness concerning the proceeding or expressed an
opinion concerning the merits of the particular case in controversy.

(2) A judge should inform himself about his personal and fiduciary financial interests,

and make a reasonable effort to inform himself about the personal financial

interests of his spouse and minor children residing in his household.

(3) Forthe purposes of this section:

(a) the degree of relationship is calculated according to the civil law system; V

COMMENTARY

Awarding to the civil law system, the third degree of relationship test would, for
example, disqualify the judge if his or his spouse’s father, grandfather, uncle, brother, or
niece’s husband were a party or lawyer in the proceeding, but would not disqualify him if a
cousin were a party or lawyer in the proceeding.

(b) “fiduciary" includes such relationships as executor, administrator, trustee, and
guardian;

(c) “financial interest" means ownership of a legal or equitable interest, however small,
or a relationship as director, advisor, or other active participant in the affairs of a
party, except that:

,-

(i) ownership in a mutual or common investment fund that holds securities is not a.
“financial interest" in such securities unless the judge participates in the
management of the fund;

(ii) an office in an educational, religious, charitable, fraternal, or civic organization is
not a “financial interest” in securities held by the organization;

(iii) the proprietary interest of a policy holder in a mutual insurance company, of a

depositor in a mutual savings association, or a similar proprietary interest, is a
“financial interest” in the organization only if the outcome of the proceeding
could substantially affect the value of the interest;

(iv) ownership of government securities is a “financial interest" in the issuer only if

the outcome of the proceeding could substantially affect the value of the

‘ securities.

 
(d) “proceeding” includes pretrial, trial, appellate review, or other stages of litigation.

D. Remittal of Dgg'ualification

A judge disqualified by the terms of Canon 30(1), except in the circumstances

   

e

specifically set out in subsections (a) through (e), may, ins 't ' .
proceeding, disclose on the record the basis of his disqumgmmmRTS 16326
disclosure, the parties and lawyers, independently of the judge’s participation, all agree
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' ' ' that the 'ud ’s disqualification should be waiv , t e Ju ge .13

li‘isqmlifligd and may pgagticipate in the .p . The agreement, signed by all

parties and lawyers,‘ shall be incorporated in the record of the proceed1 g.

CANON 4

ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, THE

A JUIIfIfiA‘IZASYSTEM, AND THE ADMINISTRATION OF JUSTICE

. . . . . . the

' d , sub'ect to the proper performance of his Judicial duties, may engage in

follovAvirJi: gierasi-jiidicial activities, if in domg so he'does not cast doubt on his capacity to

decide impartially any issue that may come before him:

' ' ’ ' ' 'ties concerning the
. H a s ak, write, lecture, teach, and part1c1pate in other actiVi

A 135,111:th lepgeal system, and the administration of Justice.

blic hearin before an executive or legislative body orcfficial on

B. £3.ng gigginiailgath: law, the lggal system, and the admmistration of Justice, and he

may otherwise consult with an executive or legislative body or official, but only on

matters concerning the administration of Justice.

as a member, officer, or director of an organization or governmental

0. $1331va to the improvement of the law, the legal system, or the adi‘n‘itnistratzq:

of justice. He may assist such an organization in raising funds and may p icipa blic

their management and investment, but should not personally participatedin p_u te

fund-raising activities. He may make recommendations to publg: lan pug/g:m

fund-granting agencies on projects and programs concerning the law, t e egal sys ,

and the administration of justice.

COMMENTARY

' ' ' ficer and on s ially learned in the law, a Judge is in a unique

mitibiatbuddgiflffibfite to mmpmezfnent of the law, the legal systern‘al, [and th;

administration of justice, including revision of substantive and procedu :sw hanis

improvement of criminal and juvenile justice. To the extent thathrs timefirmrf, e

encouraged to do so, either independently or flirough a bar association, Judrci con erence,

or other organization dedicated to the improvement of the law.

Extra-judicial activities are governed by Canon 5.

CANON 5

DGE SHOULD REGULATE HIS EXTRA-JUDICIAL ACTIVITIES TO

A giIINIMIZE THE RISK OF CONFLICT WITH HIS JUDICIAL DUTIES

. . . . . . -legal

a1 ActiVities. A udge may write lecture, teach, and speak on non. _

A. :ivbgi‘cgonand engage in the Jarts, sports, and bther social and recreational activrties,.ilf

such avdcational activities do not detract from the dignity of his office or interfere Wit

the performance of his judicial duties.

COMMENTARY

. . _. .. . .. . 'ther ible nor

0 m lete se aration of a Judge from extrajudicial actrvrties is nei poss

wise,- (heghould got become isolated from the society in which he lives.

. . .. . . . . . . . ble

. ' ' d Charitable ActiVities. A Judge may participate in civic and chants

) DOCld ' 70i0gfiwmdvemly upon his impartiality or interfere With the

ance 0 his udicial duties. A Judge may. serve as an officer, director, trus_ .,

Efrfziliilil-legal advisilir of an educational, religious, charitable, fraternal, or oiv1c
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organization not conducted for the economic or litical d '
subject to the following limitations: m a vantage M m membm'

(1) A udge should not serve If It is likely that the organiza'tlon will be engaged In
Pl Weedlng's that would ordinarily wine before him or WI“ be leg “lady Engagw 1n

adversary pl oceedmgs In 3“! 00!]! t‘

COMMENTARY

The changing nature of some organizations and of their relationshi to the law '
necessary .for a judge regularly'to reexamine the activities of each orggnization wiflifihicli
be is affiliated to determine if it is proper for him to continue his relationship with it. For
example, in many Jurisdictions charitable hospitals are now more frequently in court than in
the past. Similarly, the boards of some legal aid organizations now make policy decisions
that may have political significance or im l com 'tm t
the courts for adjudication. p y mi en to causes that may come before

(2) A judge should not solicit funds for any educational, religious, charitable, fraternal
or own: organization, or use .or permit the use of the prestige of his office for that
purpose, ‘but he may be listed as an officer, director, or trustee of such an
organization. He should not be a speaker or the guest of honor at an organization’s
fund-raising events, but he may attend such events.

(3) A judge should not give investment advice to such an organization, but he may
serve on its board of directors or trustees even thou h it has the e ' ' '
approving investment decisions. g r sponmbllity for

COMMENTARY

A'ud’ rt" . . ..
by Canlm 5e 5 pa icipation in an organization devoted to quaSi-judicial actiVities is governed

C. Financial Activities

(1) A judge should refrain from financial and business dealin
‘ . . . .

gs that tend to reflect
adversely on .his impartiality, interfere with the proper performance of his judicial
duties, explait his Judicial pos1tion, or involve him in frequent transactions with
lawyers or persons likely to come before the court on which he serves.

(2) Subject to the requirements of subsection (1), a jud ma hold and man
investments, including real estate, and engage in othergreemunllerative activity :5:
should not serve as. an officer, director, active partner, manager, advisoi' or
employee of any business other than a business wholly owned by members of, the
judge s family all of'whom are related to the judge or his or: her spouse within the
third degree of relationship calculated according to the civil law system.

(3) A judge should manage his investments and other financial interests ' ' 'u o . u

to m tnumber of cases in which he is disqualified. As soon as he can do so withbliihn3130::
financial detriment, he should divest himself of investments and other financial
interests that might require frequent disqualification.

(4) Neither a judge nor a member of his family residing in his household should accept
a gift, bequest, favor, or loan from anyone except as follows:

(a) a judge 'may accept a gift incident to a public testimonial to him; books supplied
by publishers on a complimentary basis for official use; or an invitation to the

- judge and his spouse to attend a bar-related function or activity devoted to the
improvement of the law, the legal system, or the administration of justice;

(b) a judge or a member of his family residing in his household may accept ordinary
social hospitality; a gift, bequest, favor, or loan from a relative; a wedding or
engagement gift; a loan from a lending institution in its regular course of
business on the same terms general] available to ' '
or a scholarship or fellowship awafded on the smfimmRTS 16326
applicants;
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(c) a judge or a member of his family residing in his household may accept any

other gift, bequest, favor, or loan only if the donor is not a party or other

person whose interests have come or are likely to come before him, and, if its

7 value exceeds $100, the judge reports it in the same manner as he reports

compensation in Canon 60.

5 For the sea of this section “members of his family residing in his household"

( ) means agmative of a judge by blood or marriage, or a person treated by a judge

as a member of his family, who resides in his household.

6 A 'ud is not required by this Code to disclose his income, debts, or investments,

( ) exdepgeas provided in this Canon and Canons 3 and 6.

COMMIHVTARY

Canon 3 requires a judge to disqualify himself in any proceeding in which he has _n

financial interest, however small; Canon 5 requires a judge to refrain from engaging in

business and from financial activities that might interfere with the impartial performance .of

his judicial duties; Canon 6 requires him to report all compensation. he receives for activities

outside his judicial office. A judge has the rights of an ordinary citizen, including the right

to privacy of his financial affairs, except to the extent that limitations thereon are required

to safeguard the proper performance of his duties. Owning and receivmg income from

investments do not as such affect the performance of a judge’s duties.

(7) Information acquired by a judge in his judicial capacity should not be used or

disclosed by him in financial dealings or for any other purpose not related to his

judicial duties.

D. Fiduci Activities. A judge should not serve as the executor, administrator,

trustee, gufiian, or other fiduciary, except for the estate, trust, or_ person of a

member of his family, and then only if such service will not interfere With the proper

performance of his judicial duties. “Member of his family” means any relative of a

judge by blood, adoption, or marriage or any other. person treated by a judge as a

member of his family who resides, or has resided, in his household.

COMMENTARY

Mere residence in the household of a judge is insufficient for a person to be considered

a member of the judge’s family for purposes of this canon. The person must not only be

treated by a judge as a member of his family but must have resided in the judge’s household

for a sufficient length of time and under such circumstances as to make it apparent that it

was his principal place of abode.

As a family fiduciary a judge is subject to the following restrictions:

(1) He should not serve if it is likely that as a fiduciary he will be engaged in

proceedings that would ordinarily come before him or if the estate, trust, or ward

becomes involved in adversary proceedings in the court on which he serves or one

under its appellate jurisdiction.

COMMENTARY

The Effective Date of Compliance provision of this Code qualifies this subsection with

regard to a judge who is an executor, administrator, trustee, or other fiduciary at the time

this Code becomes effective.

(2) While acting as a fiduciary a judge is subject. to the same restrictions on

financial activities that apply to him in his personal capacity.

COMMENTARY

A judge's obligation under this Canon and his obligation as a fiduciary may come into

conflict. For example, a judge should resign as trustee if it would result in detriment to the

trust to divest it of holdinés whose retention would place the judge in violation of Canon

4
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E. Arbitration. A judge should not act as an arbitrator or mediator.

I". Practice of Law. A judge should not practice law.

G. Extra-Judicial Apflintments. A judge should not accept appointment to a govern-
mental committee, commission, or other position that is concerned with issues of
fact or policy on matters other than the improvement of the law, the legal system, or
the administration of justice, unless appointment of a judge is required by Act of
Congress. A judge should not, in any event, accept such an appointment if his
governmental duties would interfere with the performance of his judicial duties or tend
to undermine the public confidence in the integrity. impartiality. or independence of the
judiciary. A judge may represent his country, state, or locality on ceremonial occasions
or in connection with historical, educational, and cultural activities.

COMMENTARY

Valuable services have been rendered in the past to the states and the nation byjudges
appointed by the executive to undertake important extra-judicial assignments. The
appropriateness of conferring these assignments on judges must be reassessed, however, in
light of the demands on judicial manpower created by today’s crowded dockets and the
need to protect the courts from involvement in extra-judicial matters that may prove to be
controversial. Judges should not be expected or permitted to accept governmental
appointments that could interfere with the effectiveness and independence of the judiciary.

The dangers attendant upon acceptance of extra-judicial governmental assignments are
ordinarily less serious where the appointment of a judge is required by legislation. Such
assignments ordinarily do not involve excessive commitments of time, and they typically do
not pose a serious threat to the independence of the judiciary. Moreover, it is hardly the
function of a Code of Judicial Conduct to compel judges to refuse, without careful regard to
the circumstances, tasks Congress has seen fit to authorize as appropriate in the public
interest Accordingly, although legislatively prescribed extra-judicial assignments should be
discouraged, where Congress requires the appointment of a judge to perform extra-judicial
duties, the judge may accept the appointment provided that his services would not interfere
with the performance of his judicial responsibilities or tend to undermine public confidence
in the judiciary.

CANON 6

A JUDGE SHOULD REGULARLY FILE REPORTS OF COMPENSATION RECEIVED
FOR QUASI—JUDICIAL AND EXTRA—JUDICIAL ACTIVITIES

A judge may receive compensation and reimbursement of expenses for the quasi-judicial
and extra-judicial activities permitted by this Code, if the source of such payments does not
give the appearance of influencing the judge in his judicial duties or otherwise give the
appearance of impropriety, subject to the following restrictions:

A. Com nsation. Compensation should not exceed a reasonable amount nor should it
exfi what a person who is not a judge would receive for the same activity. '

B. Ex nse Reimbursement. Expense reimbursement should be limited to the actual costs
of travel, £53; and [aging reasonably incurred by the judge and, where appropriate to
the occasion, by his spouse. Any payment in excess of such an amount is compensation.

C. Public Re rts. A judge should report the date, place, and nature of any activity for
which he received compensation, and the name of the payor and the amount of
compensation so received. Compensation or income of a spouse attributed to the judge
by operation of a community property law is not extra-judicial compensation to the
judge. His report should be made at least annually and should be il bl' »
document in the office of the clerk of the court on whicmfieéogméb RTS 1632

- designated by rule of court.
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CANON 7

A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY

A. Political Conduct in General

(1) A judge should not:

(a) act as a leader or hold any office in a political organization;

(b) make speeches for a political organization or candidate or publicly endorse a

candidate for public office;

' ‘ litical
' ' an assessment or make a contribution to a po

(c) Sgrimiiirftlaliigii fi‘i'rcziid‘idzte, attend political gatherings, or purchase tickets for

poIitical party dinners, or other functions.

(2) A judge should resign his office when he becomes a candidate either in a primary or

in a general election for any office.

not engage in any other political activity; provided, however, this

(3) A judge should ta judge from engaging in the activities described in Canon 4.

should not preven

APPENDIX B

RULES FOR PROCESSING

COMPLAINTS OF JUDICIAL MISCONDUCT

JUDICIAL COUNCIL OF THE D.C. CIRCUIT

RULES FOR PROCESSING COMPLAINTS 0F JUDICIAL MISCONDUCT

' ‘ ' ' d pursuant to the
. f llowm rules are adopted in conformity With an

Judigfifézieincilrshaefgrm and Judicial Conduct and Disability Act of 1980, (P.L. 96-458, Oct.

15, 1980), 28 U.S.C. § 372(c).

Rule 1 Any person alleging that

has engaged in conduct prejudicial to the effec ‘

business of the courts, or alleging that such a judge or magisi

the duties of office by reason of a mental or physical disabi ty, ‘ f tatement o

the Court of Appeals of the Circuit a written complaint containing a brie s

facts constituting such conduct. fled d R

't f acomplaint i up er u_ . '

transliiilil: sichucggilplmmto the Chief Judge of the Circuit, or, if the conduct complained of is

- ' ' ' ' ' rvice next senior in date of

mt °f the Chef Judge’ m that mmJudge m 'Eiili‘icifiéfi i: the term “Chief Judge”).

' ‘ 't, d' trict, or bankruptcy judge _or a magistrate

acircui tive and expeditious administration of the

irate is unable to discharge all

may file with the 6‘8?th

e

1e 1, the Clerk shall promptly

‘ ' urpom of these ru . _ .

DOC i d ' 70flmi§iifii§mé§°r transmit a copy of the complaint to the judge or magistrate

whose conduct is th subject 0 the complaint.
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_Rule 3 After expeditiously reviewing a complaint, the Chief Judge, by written order

stating the reasons therefor, may:

(A) dismiss the complaint, upon finding it to be (i) not in conformity with Rule 1 ii

directly related to the merits of a decision or procedural ruling, or (iii) frivolous, or ’ ( )

(B) conclude the proceeding upon determining that appropriate corrective action has

been taken.

(C) Notice of the written order of the Chief Judge shall be transmitted to the
complainant and to the judge or magistrate whose conduct is the subject of the complaint.

The Chief Judge shall report to the Council on complaints dismissed or closed.

Rule 4 If the Chief Judge does not enter an order under Rule 3, such judge shall
promptly—

(A) appoint a special committee composed of the Chief Judge and equal numbers of

circuit and district judges of the Circuit to investigate the facts and allegations contained in

the complaint;

(B) certify the complaint and any other documents pertaining thereto to each member

of such committee; and

(C) provide written notice to the complainant and the judge or magistrate whose
conduct is the subject of the complaint of the action taken under this rule.

Rule 5 (A) Each committee appointed under Rule 4 shall conduct an investigation as
extensive as it considers necessary, and shall expeditiously file a comprehensive written

report thereon with the Judicial Council of the Circuit. Such report shall present both the
findings of the investigation and the committee’s recommendations for necessary and

appropriate action by the Judicial Council of the Circuit. ,

(B) The judge or magistrate whose conduct is the subject of the complaint shall be

afforded an opportunity to appear (in person or by counsel) at proceedings conducted by the

investigating panel, to present oral and documentary evidence, to compel the attendance of

witnesses or the production of documents, to cross—examine witnesses, and to present

argument orally or in writing.

(C) The judge or magistrate whose conduct is the subject of an investigation shall

receive payment of attorney’s fees in accordance with procedures established by the

Director of the Administrative Office of the United States Courts.

(D) The complainant may be afforded an opportunity to appear at proceedings
conducted by the investigating panel, if the panel concludes that the complainant could offer

substantial information.

(1E); coritilplainantta’ppearing before an investigating panel may, at the discretion of the
pane, ‘ an onzed request payment of attorne ’s fees b the D' f
Administrative Office of the United States Courts. y y irector o the

Rule 6 Upon receipt of a report filed under Rule 5, the Judicial Council—

(A) may conduct any additional investigation which it considersth be necessary;

(B) shall take such action as is appropriate to assure the effective and expeditious
administration of the business of the courts within the Circuit, including, but not limited to,

any of the following actions:

‘(i) directing the.cliief judge of the district of the magistrate whose conduct is the
subject of the complaint to take such action as the Judicial Council considers appropriate;

(ii) certifying disability of a judge appointed to hold office durin '
_ _

g good behaVior
whose conduct is the subject of the com lain ursuant to the ed d
provided under 28 U.S.C. § 372(b); p t, p PM ures an standards

(iii) requesting that any such .judge appointed to hold office during good behavior
voluntarily retire, With the proVision that the length of service requirements under 28

U.S.C. § 371 shall not apply;

.(iv) ordering that, on a temporary basis for a time certain no further cases be
assigned to any judge or magistrate whose conduct is the subject of a complaint;

(v) censurlng or reprimanding such judge or magistrate by means of private
communication;

(vi) censuring or reprimanding such judge or magis means ofannouncement; ”EEK # 57728'b(l°J RTS 16326;
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" rd ' ch other action as it considers appropriate under the‘ circumstances,

excegtlizhgt (iii: :3 circumstances may the Council order removal from office of any judge

appointed to hold office during good behavior, and (II) any removal of a magistrate shall be

in accordance with 28 U.S.C. § 631, and any removal of a bankruptcy judge shall be in

accordance with 28 U.S.C. § 153; and
.

(C) shall immediately provide written notice to the complainant and to such judge or

magistrate of the action taken under this rule. . ' '1 .

l 7 A In addition to the authority stated in Rule 6, the Judicial Counci may, in

its dlisuciitionf r)efer any complaint under these rules, together Wlth.the record of any

associated proceedings and its recommendations for appropriate action, to the Judicial

Conference of the United States.
b b . f 1 . t

'n which the Judicial Council determines, onot e asis o a comp am

and Sighilsegggacti: ilinder these rules, or on the basis of information otherWise available to

the Council, that a judge appointed to hold office during good behaVior has engaged in

conduct—
.

(i) which might constitute one or more grounds for impeachment under article I of

the Constitution; or - ‘ 1 . b th J d. ' 1

" which, in the interests of justice, is not amenable to reso ution y e .u icia

Couiileil, the Judicial Council shall promptly certify such determination, together With any

complaint and a record of any associated proceedings, to the Judicial Conference of the

United States.
' 1 hall 1 t to the

Th J d'cial Council acting under authority of this ru e a ,un ess con rary .

inteifegis ofejugtilce, immediately submit written notice to the complainant and to the judge

or magistrate whose conduct is the subject of the action taken under this rule. .

R l 8 In conductin an investigation under these rules, the Judicial Council, or a

speciallifivestigating comigittez appointed under Rule 4, shall have full subpoena powers as

provided in 28 U.S.C. § 332(d). Enforcement of such subpoenas shall be as prowded in Rule

45(f), Federal Rules of Civil Procedure.
. . .

Rule 9 All papers, documents, and records of proceedings related to investigations

conducted under these rules shall be confidential and shall not be disclosed by any person in

any proceeding unless—
.

(A) the Judicial Council of the Circuit, the Judicial Conference of the United Statesnor

the Senate or the House of Representatives by resolution, releases any such material which

is believed necessary to an impeachment investigation or trial of a judge under article I of

the Constitution; or
' d . . . b th . d

B l ase of such material in whole or in part is authorize in writing y eju. ge or

magistZ-art: ewho is the subject of the complaint and by the Chief Judge of the Circuit, the

Chief Justice, or the chairman of the standing committee established under 28 U.S.C. § 331.

. . . . . the

R l 10 A A com lainant, judge, or magistrate aggrieved by a final order of

Chief l.lliidge u(nd)er Rulep3 may petition the Council for review thereof. A complainant,

judge, or magistrate aggrieved by an action of the Judicial Council under Rule 6 may

petition the Judicial Conference of the United States for reView thereof. . . .

(B) No person shall be granted the right to intervene or to appear as amicus curiae in

any proceeding before the Judicial Council under these rules. . . ' Ed

R l 11 Each written order to implement any action under Rule 6(B), which is issu

by theufudicial Council, shall be made available to the public through the Clerk s Office of

the Court of Appeals. Unless contrary to the interests of justice, each such order issued

under this paragragh shall be accompanied by written reasons therefor.

Rule 12 These rules shall become effective October 1, 1981.
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Congressional Record ——— Senate

Proceedings and Debates of the 104th Congress, First Session

Wednesday, May 17, 1995

*86823 SENATE RESOLUTION lZO—ESTABLISHING A SPECIAL COMMITTEE ADMINISTERED

BY THE COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS

Mr. D’AMATO (for himself and Mr. DOLE) submitted the following resolution;

which was considered and agreed to:

S. RES. 120

Resolved,

SECTION 1. ESTABLISHMENT OF SPECIAL COMMITTEE.

(a) ESTABLISHMENT.—There is established a special committee administered by

the Committee on Banking, Housing, and Urban Affairs to be known as the "

Special Committee to Investigate Whitewater Development Corporation and Related

Matters" (hereafter in this resolution referred to as the "special committee").

(b) PURPOSES.—The purposes of the special committee are—

(1) to conduct an investigation and public hearings into, and study of,

whether improper conduct occurred regarding the way in which White House

officials handled documents in the office of White House Deputy Counsel Vincent

Foster following his death;

(2) to conduct an investigation and public hearings into, and study of, the

following matters developed during, or arising out of, the investigation and

public hearings concluded by the Committee on Banking, Housing, and Urban

Affairs prior to the adoption of this resolution—

(A) whether any person has improperly handled confidential Resolution Trust

Corporation (hereafter in this resolution referred to as the "RTC") information

relating to Madison Guaranty Savings and Loan Association or Whitewater

Development Corporation, including whether any person has improperly

communicated such information to individuals referenced therein;

(B) whether the White House has engaged in improper contacts with any other

agency or department in the Government with regard to confidential RTC

information relating to Madison Guaranty Savings and Loan Association or

Whitewater Development Corporation;

(C) whether the Department of Justice has improperly handled RTC criminal

referrals relating to Madison Guaranty Savings and Loan Association or

Whitewater Development Corporation;

(D) whether RTC employees have been improperly importuned, prevented,

restrained, or deterred in conducting investigations or making enforcement

recommendations relating to Madison Guaranty Savings and Loan Association or

Whitewater Development Corporation; and

(E) whether the report issued by the Office of Government Ethics on July 31,

1994, or related transcripts of deposition testimony—

(i) were improperly released to White House officials or others prior to
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their testimony before the Committee on Banking, Housing, and Urban Affairs

pursuant to Senate Resolution 229 (103d Congress); or

(ii) were used to communicate to White House officials or to others

confidential RTC information relating to Madison Guaranty Savings and Loan

Association or Whitewater Development Corporation;

(3) to conduct an investigation and public hearings into, and study of, all

matters that have any tendency to reveal the full facts about—

(A) the operations, solvency, and regulation of Madison Guaranty

Savings and Loan Association, and any subsidiary, affiliate, or other entity

owned or controlled by Madison Guaranty Savings and Loan Association;

(B) the activities, investments, and tax liability of Whitewater Development

Corporation and, as related to Whitewater Development Corporation, of its

officers, directors, and shareholders;

(C) the policies and practices of the RTC and the Federal banking agencies

(as that term is defined in section 3 of the Federal Deposit Insurance Act)

regarding the legal representation of such agencies with respect to Madison

Guaranty Savings and Loan Association;

*36824 (D) the handling by the RTC, the Office of Thrift Supervision, the

Federal Deposit Insurance Corporation, and the Federal Savings and Loan

Insurance Corporation of civil or administrative actions against parties

regarding Madison Guaranty Savings and Loan Association;

(E) the sources of funding and the lending practices of Capital Management

Services, Inc., and its supervision and regulation by the Small Business

Administration, including any alleged diversion of funds to Whitewater

Development Corporation;

(F) the bond underwriting contracts between Arkansas Development Finance

Authority and Lasater & Company; and

(G) the lending activities of Perry County Bank, Perryville, Arkansas, in

connection with the 1990 Arkansas gubernatorial election;

(4) to make such findings of fact as are warranted and appropriate;

(5) to make such recommendations, including recommendations for legislative,

administrative, or other actions, as the special committee may determine to be

necessary or desirable; and

(6) to fulfill the constitutional oversight and informational functions of

the Congress with respect to the matters described in this section.

SEC. 2. MEMBERSHIP AND ORGANIZATION OF THE SPECIAL COMMITTEE.

(a) MEMBERSHIP.—

(1) IN GENERAL.—The special committee shall consist of—

(A) the members of the Committee on Banking, Housing, and Urban Affairs; and

(B) the chairman and ranking member of the Committee on the Judiciary, or

their designees from the Committee on the Judiciary.

(2) SENATE RULE XXV.—For the purpose of paragraph 4 of rule XXV of the

Standing Rules of the Senate, service of a Senator as the chairman or other

member of the special committee shall not be taken into account.

(b) ORGANIZATION OF SPECIAL COMMITTEE.—

(1) CHAIRMAN.—The chairman of the Committee on Banking, Housing, and Urban

Affairs shall serve as the chairman of the special committee (hereafter in this

resolution referred to as the "chairman").
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(2) RANKING MEMBER.—The ranking member of the Committee on Banking, Housing,

and Urban Affairs shall serve as the ranking member of the special committee

(hereafter in this resolution referred to as the "ranking member").

(3) QUORUM.—A majority of the members of the special committee shall

constitute a quorum for the purpose of reporting a matter or recommendation to

the Senate. A majority of the members of the special committee, or one—third of

the members of the special committee if at least one member of the minority

party is present, shall constitute a quorum for the conduct of other business.

One member of the special committee shall constitute a quorum for the purpose

of taking testimony.

(c) RULES AND PROCEDURES.-Except as otherwise specifically provided in

this resolution, the special committee’s investigation, study, and hearings

shall be governed by the Standing Rules of the Senate and the Rules of

Procedure of the Committee on Banking, Housing, and Urban Affairs. The special

committee may adopt additional rules or procedures not inconsistent with this

resolution or the Standing Rules of the Senate if the chairman and ranking

member agree that such additional rules or procedures are necessary to enable

the special committee to conduct the investigation, study, and hearings

authorized by this resolution. Any such additional rules and procedures shall

become effective upon publication in the Congressional Record.

SEC. 3. STAFF OF THE SPECIAL COMMITTEE.

(a) APPOINTMENTS.—To assist the special committee in the investigation,

study, and hearings authorized by this resolution, the chairman and the ranking

member each may appoint special committee staff, including consultants.

(b) ASSISTANCE FROM THE SENATE LEGAL COUNSEL.—To assist the special

committee in the investigation, study, and hearings authorized by this

resolution, the Senate Legal Counsel and the Deputy Senate Legal Counsel shall

work with and under the jurisdiction and authority of the special committee.

(c) ASSISTANCE FROM THE COMPTROLLER GENERAL.—The Comptroller General of the

United States is requested to provide from the General Accounting Office

whatever personnel or other appropriate assistance as may be required by the

special committee, or by the chairman or the ranking member.

SEC. 4. PUBLIC ACTIVITIES OF THE SPECIAL COMMITTEE.

(a) IN GENERAL.—Consistent with the rights of persons subject to

investigation and inquiry, the special committee shall make every effort to

fulfill the right of the public and the Congress to know the essential facts

and implications of the activities of officials of the United States Government

and other persons and entities with respect to the matters under investigation

and study, as described in section 1.

(b) DUTIES.—In furtherance of the right of the public and the Congress to

know, the special committee—

(1) shall hold, as the chairman (in consultation with the ranking member)

considers appropriate and in accordance with paragraph 5(b) of rule XXVI of the

Standing Rules of the Senate, hearings on specific subjects, subject to

consultation and coordination with the independent counsel appointed pursuant

to chapter 40 of title 28, United States Code, in Division No. 94—1 (D.C. Cir.
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August 5, 1994) (hereafter in this resolution referred to as "the independent

counsel");

(2) may make interim reports to the Senate as it considers appropriate; and

(3) shall make a final comprehensive public report to the Senate which

contains—

(A) a description of all relevant factual determinations; and

(B) recommendations for legislation, if necessary.

SEC. 5. POWERS OF THE SPECIAL COMMITTEE.

(a) IN GENERAL.—The special committee shall do everything necessary

and appropriate under the laws and the Constitution of the United States to

conduct the investigation, study, and hearings authorized by section 1.

(b) EXERCISE OF AUTHORITY.—The special committee may exercise all of the

powers and responsibilities of a committee under rule XXVI of the Standing

Rules of the Senate and section 705 of the Ethics in Government Act of 1978,

including the following:

(1) SUBPOENA POWERS.—To issue subpoenas or orders for the attendance of

witnesses or for the production of documentary or physical evidence before the

special committee. A subpoena or order may be authorized by the special

committee or by the chairman with the agreement of the ranking member, and may

be issued by the chairman or any other member of the special committee

designated by the chairman, and may be served by any person designated by the

chairman or the authorized member anywhere within or outside of the borders of

the United States to the full extent permitted by law. The chairman, or any

other member of the special committee, is authorized to administer oaths to any

witnesses appearing before the special committee. If a return on a subpoena or

order for the production of documentary or physical evidence is incomplete or

accompanied by an objection, the chairman (in consultation with the ranking

member) may convene a meeting or hearing to determine the adequacy of the

return and to rule on the objection. At a meeting or hearing on such a return,

one member of the special committee shall constitute a quorum. The special

committee shall not initiate procedures leading to civil or criminal

enforcement of a subpoena unless the person or entity to whom the subpoena is

directed refuses to produce the required documentary or physical evidence after

having been ordered and directed to do so.

(2) COMPENSATION AUTHORITY.—To employ and fix the compensation of such

clerical, investigatory, legal, technical, and other assistants as the special

committee, or the chairman or the ranking member, considers necessary or

appropriate.

(3) MEETINGS.—To sit and act at any time or place during sessions, recesses,

and adjournment periods of the Senate.

(4) HEARINGS.-To hold hearings, take testimony under oath, and receive

documentary or physical evidence relating to the matters and questions it is

authorized to investigate or study. Unless the chairman and the ranking member

otherwise agree, the questioning of a witness or a panel of witnesses at a

hearing shall be limited to one initial 30—minute turn each for the chairman

and the ranking member, or their designees, including majority and minority

staff, and thereafter to 10—minute turns by each member of the special

committee if 5 or more members are present, and to 15—minute turns by each
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member of the special committee if fewer than 5 members are present. A member

may be permitted further questions of the witness or panel of witnesses, either

by using time that another member then present at the hearing has yielded for

that purpose during the yielding member’s turn, or by using time allotted after

all members have been given an opportunity to question the witness or panel of

witnesses. At all times, unless the chairman and the ranking member otherwise

agree, the questioning shall alternate back and forth between members of the

majority party and members of the minority party. In their discretion, the

chairman and the ranking member, respectively, may designate majority or

minority staff to question a witness or a panel of witnesses at a hearing

during time yielded by a member of the chairman's or the ranking member’s party

then present at the hearing for his or her turn.

(5) TESTIMONY OF WITNESSES.—To require by subpoena or order the

attendance, as a witness before the special committee or at a deposition, of

any person who may have knowledge or information concerning any of the matters

that the special committee is authorized to investigate and study.

(6) IMMUNITY.—To grant a witness immunity under sections 6002 and 6005 of

title 18, United States Code, provided that the independent counsel has not

informed the special committee in writing that immunizing the witness would

interfere with the ability of the independent counsel successfully to prosecute

criminal violations. Not later than 10 days before the special committee seeks

a Federal court order for a grant of immunity by the special committee, the

Senate Legal Counsel shall cause to be delivered to the independent counsel a

written request asking the independent counsel promptly to inform the special

committee in writing if, in the judgment of the independent counsel, the grant

of immunity would interfere with the ability of the independent counsel

successfully to prosecute criminal violations. The Senate Legal Counsel’s

written request of *86825 the independent counsel required by this paragraph

shall be in addition to all notice requirements set forth in sections 6002 and

6005 of title 18, United States Code.

(7) DEPOSITIONS.—To take depositions and other testimony under oath anywhere

within the United States, to issue orders that require witnesses to answer

written interrogatories under oath, and to make application for the issuance of

letters rogatory. All depositions shall be conducted jointly by majority and

minority staff of the special committee. A witness at a deposition shall be

examined upon oath administered by a member of the special committee or an

individual authorized by local law to administer oaths, and a complete

transcription or electronic recording of the deposition shall be made.

Questions shall be propounded first by majority staff of the special committee

and then by minority staff of the special committee. Any subsequent round of

questioning shall proceed in the same order. Objections by the witness as to

the form of questions shall be noted for the record. If a witness objects to a

question and refuses to answer on the basis of relevance or privilege, the

special committee staff may proceed with the deposition, or may, at that time

or at a subsequent time, seek a ruling on the objection from the chairman. If

the chairman overrules the objection, the chairman may order and direct the

witness to answer the question, but the special committee shall not initiate

procedures leading to civil or criminal enforcement unless the witness refuses

to answer after having been ordered and directed to answer.

(8) DELEGATIONS TO STAFF.-To issue commissions and to notice depositions for
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staff members to examine witnesses and to receive evidence under oath

administered by an individual authorized by local law to administer oaths. The

special committee, or the chairman with the concurrence of the ranking member,

may delegate to designated staff members of the special committee the power to

issue deposition notices authorized pursuant to this paragraph.

(9) INFORMATION FROM OTHER SOURCES.—To require by subpoena or order—

(A) any department, agency, entity, officer, or employee of the United

States Government;

(B) any person or entity purporting to act under color or authority of State

or local law; or

(C) any private person, firm, corporation, partnership, or other

organization;

to produce for consideration by the special committee or for use as evidence

in the investigation, study, or hearings of the special committee, any book,

check, canceled check, correspondence, communication, document, financial

record, paper, physical evidence, photograph, record, recording, tape, or any

other material relating to any of the matters or questions that the special

committee is authorized to investigate and study which any such person or

entity may possess or control.

(10) RECOMMENDATIONS TO THE SENATE.—TO make to the Senate any

recommendations, by report or resolution, including recommendations for

criminal or civil enforcement, which the special committee may consider

appropriate with respect to—

(A) the willful failure or refusal of any person to appear before it, or at

a deposition, or to answer interrogatories, in compliance with a subpoena or

order;

(B) the willful failure or refusal of any person to answer questions or give

testimony during the appearance of that person as a witness before the special

committee, or at a deposition, or in response to interrogatories; or

(C) the willful failure or refusal of—

(i) any officer or employee of the United States Government;

(ii) any person or entity purpOrting to act under color or authority of

State or local law; or

(iii) any private person, partnership, firm, corporation, or organization;

to produce before the special committee, or at a deposition, or at any time

or place designated by the committee, any book, check, canceled check,

correspondence, communication, document, financial record, paper, physical

evidence, photograph, record, recording, tape, or any other material in

compliance with any subpoena or order.

(11) CONSULTANTS.—To procure the temporary or intermittent services of

individual consultants, or organizations thereof.

(12) OTHER GOVERNMENT PERSONNEL.-To use, on a reimbursable basis and with

the prior consent of the Government department or agency concerned, the

services of the personnel of such department or agency.

(13) OTHER CONGRESSIONAL STAFF.—To use, with the prior consent of any member

of the Senate or the chairman or the ranking member of any other Senate

committee or the chairman or ranking member of any subcommittee of any

committee of the Senate, the facilities or services of the appropriate members

of the staff of such member of the Senate or other Senate committee or

subcommittee, whenever the special committee or the chairman or the ranking
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member considers that such action is necessary or appropriate to enable the

special committee to conduct the investigation, study, and hearings authorized

by this resolution.

(14) ACCESS TO INFORMATION AND EVIDENCE.—To permit any members of the

special committee, staff director, counsel, or other staff members or

consultants designated by the chairman or the ranking member, access to any

data, evidence, information, report, analysis, document, or paper—

(A) that relates to any of the matters or questions that the special

committee is authorized to investigate or study under this resolution;

(B) that is in the custody or under the control of any department, agency,

entity, officer, or employee of the United States Government, including those

which have the power under the laws of the United States to investigate any

alleged criminal activities or to prosecute persons charged with crimes against

the United States without regard to the jurisdiction or authority of any other

Senate committee or subcommittee; and

(C) that will assist the special committee to prepare for or conduct the

investigation, study, and hearings authorized by this resolution.

(15) REPORTS OF VIOLATIONS OF LAW.—To report possible violations of any law

to appropriate Federal, State, or local authorities.

(16) EXPENDITURES.—To expend, to the extent that the special committee

determines necessary and appropriate, any money made available to the special

committee by the Senate to carry out this resolution.

(17) TAX RETURN INFORMATION.—To inspect and receive, in accordance with the

procedures set forth in sections 6103(f)(3) and 6104(a)(2) of the Internal

Revenue Code of 1986, any tax return or tax return information, held by the

Secretary of the Treasury, if access to the particular tax—related information

sought is necessary to the ability of the special committee to carry out

section l(b)(3)(B)-

SEC. 6. PROTECTION OF CONFIDENTIAL INFORMATION.

(a) NONDISCLOSURE.—No member of the special committee or the staff of the

special committee shall disclose, in whole or in part or by way of summary, to

any person other than another member of the special committee or other staff of

the special committee, for any purpose or in connection with any proceeding,

judicial or otherwise, any testimony taken, including the names of witnesses

testifying, or material presented, in depositions or at closed hearings, or any

confidential materials or information, unless authorized by the special

committee or the chairman in concurrence with the ranking member.

(b) STAFF NONDISCLOSURE AGREEMENT.—All members of the staff of the special

committee with access to confidential information within the control of the

special committee shall, as a condition of employment, agree in writing to

abide by the conditions of this section and any nondisclosure agreement

promulgated by the special committee that is consistent with this section.

(C) SANCTIONS.-

(1) MEMBER SANCTIONS.-The case of any Senator who violates the security

procedures of the special committee may be referred to the Select Committee on

Ethics of the Senate for investigation and the imposition of sanctions in

accordance with the rules of the Senate.

(2) STAFF SANCTIONS.—Any member of the staff of the special committee
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who violates the security procedures of the special committee shall immediately

be subject to removal from officeior employment with the special committee or

such other sanction as may be provided in any rule issued by the special

committee consistent with section 2(c).

(d) STAFF DEFINED.—For purposes of this section, the term "staff of the

special committee" includes-

(1) all employees of the special committee;

(2) all staff designated by the members of the special committee to work on

special committee business;

(3) all Senate staff assigned to special committee business pursuant to

section 5(b)(13);

(4) all officers and employees of the Office of Senate Legal Counsel who are

requested to work on special committee business; and

(5) all detailees and consultants to the special committee.

SEC. 7. RELATION TO OTHER INVESTIGATIONS.

(a) PURPOSES.—The purposes of this section are—

(1) to expedite the thorough conduct of the investigation, study, and

hearings authorized by this resolution;

(2) to promote efficiency among all the various investigations underway in

all branches of the United States Government; and

(3) to engender a high degree of confidence on the part of the public

regarding the conduct of such investigation, study, and hearings.

(b) SPECIAL COMMITTEE ACTIONS.—To carry out the purposes stated in

subsection (a), the special committee is encouraged—

(1) to obtain relevant information concerning the status of the

investigation of the independent counsel, to assist in establishing a hearing

schedule for the special committee; and

(2) to coordinate, to the extent practicable, the activities of the special

committee with the investigation of the independent counsel.

SEC. 8. SALARIES AND EXPENSES.

A sum equal to not more than $950,000 for the period beginning on the date

of adoption of this resolution and ending on February 29, 1996, shall be made

available from the contingent fund of the Senate out of the Account for

Expenses for Inquiries and Investigations for payment of salaries and other

expenses of the special committee under this resolution, which shall include

not more *36826 than $750,000 for the procurement of the services of .

individual consultants or organizations thereof, in accordance with section

5(b)(ll). Payment of expenses shall be disbursed upon vouchers approved by the

chairman, except that vouchers shall not be required for the disbursement of

salaries paid at an annual rate.

SEC. 9. REPORTS; TERMINATION.

(a) COMPLETION OF DUTIES.—

(1) IN GENERAL.—The special committee shall make every reasonable effort to

complete, not later than February 1, 1996, the investigation, study, and

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105318Page415



 

0

I41 Cong.Rec. 86823—01 PAGE 9

(Cite as: 141 Cong. Rec. 56823-01, *86826)

hearings authorized by section 1.

(2) EVALUATION OF PROGRESS.—The special committee shall evaluate the

progress and status of the investigation, study, and hearings authorized by

section 1 and, not later than January 15, 1996, make recommendations with

respect to the authorization of additional funds for a period following

February 29, 1996. If the special committee requests the authorization of

additional funds for a period following February 29, 1996, the Majority Leader

and the Democratic Leader shall meet and determine the appropriate timetable

and procedures for the Senate to vote on any such request.

(b) FINAL REPORT. —

(1) SUBMISSION.—The special committee shall promptly submit a final public

report to the Senate of the results of the investigation, study, and hearings

conducted by the special committee pursuant to this resolution, together with

its findings and any recommendations.

(2) CONFIDENTIAL INFORMATION.—The final report of the special committee may

be accompanied by such confidential annexes as are necessary to protect

confidential information.

(3) CONCLUSION OF BUSINESS.-After submission of its final report, the

special committee shall promptly conclude its business and close out its

affairs.

(c) RECORDS.—Upon the conclusion of the special committee’s business and the

closing out of its affairs, all records, files, documents, and other materials

in the possession, custody, or control of the special committee shall remain

under the control of the Committee on Banking, Housing, and Urban Affairs.

SEC. 10. COMMITTEE JURISDICTION AND RULE XXV.

The jurisdiction of the special committee is granted pursuant to this

resolution, notwithstanding the provisions of paragraph 1 of rule XXV of the

Standing Rules of the Senate relating to the jurisdiction of the standing

committees of the Senate.

141 Cong. Rec. 86823-01, 1995 WL 298415 (Cong.Rec.)

END OF DOCUMENT
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Senate

Special Senate Whitewater Committee

Hearing

Day Seven of the Special Hearings Into Investments Made by President and Mrs.

Clinton and Articles Allegedly Removed from the Office of Vince Foster.

WHITEWATER SPECIAL COMMITTEE

AUGUST 1, 1995

SPEAKERS LIST: SENATOR ALFONSE D’AMATO, R—NY

SENATOR PAUL SARBANES, D—MD

ROBERT LANGSTON, U.S. PARK POLICE CHIEF

DEBORAH GORHAM, EXECUTIVE ASSISTANT TO VINCE FOSTER

[*]

D’AMATO: ...statement that he wants to make. Senator Sarbanes.

SARBANES: Mr. Chairman, first of all, happy birthday.

D’AMATO: Thank you.

SARBANES: Secondly, and more ... I’m very much concerned about

this leak problem. I’ve raised this before, but now we’ve had a

situation in which apparently actual deposition transcripts were given

to the press. These are the, as I understand it, the actual documents

or copies of the documents, and it directly contravenes every

procedure of the Committee, which were worked out very carefully and

for very good reason.

Now, section six of the resolution provides for the protection of

confidential information and states non—disclosure, and no member of

the Special Committee or the staff shall disclose in whole or in part

to any person other than other staff or other members various

material. Then there’s a non—disclosure agreement which members of

the staff sign. Now this isn’t the...we’ve had previous problems here

that I’ve raised where people have disclosed information, often

erroneous information. So you've had articles then written that

completely misstate the situation. Witnesses suffer as a consequence

of that.
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That was drawn out in the course of previous testimony here. Ms.

Mathews, for instance, was written up as having said certain things

which she didn’t say and which became very clear in her testimony.

And now we have a situation in which apparently the actual transcript

of the deposition itself is being given out.

This is rather important, and it’s kind of interesting, because I

was reading, you know, these become available to the members the night

before under our procedures. So I was reading through one of the

depositions of one of the witnesses here this morning, and just to

underscore why it’s important for the witnesses, let me just read from

that transcript very quickly. One of the deponents, one of the

witnesses on our first panel, they asked about the release of the

transcripts, and were told by Mr. Jiuffra, who was doing the

questioning at that point for the Committee, "Know the depositions

will be treated as Committee-confidential until that time," meaning

the time of the testimony here, meaning only a limited number of

people can see the deposition, that people have signed confidentiality

agreements. And then later the witness herself said, was asked

whether they understood what had just been said about the procedures,

and said I do.

There are, however, leaks obviously because we continue to read

about them in the paper, the people that you’ve deposed to dates. So

where is the confidentiality being violated? And Mr. Jiuffra said,

"do you want to go off the record for a second?" And then they went

off the record, a discussion ensued, and then Mr. Jiuffra, when they

came back on the record, just to briefly summarize, we discussed some

of the procedures that the Committee has in place to protect the

confidentiality of deposition transcripts. That’s what the depondent

was told. And, of course, the Committee did put those procedures in

place last summer.

Now, if the procedures, they’re obviously not being adhered to

and I must say, Mr. Chairman, I think there’s a problem which requires

looking, very intense looking into on the part of the Committee,

because obviously someone is breaking all of our, breaking all of our

procedures here. We had the...

D’AMATO: Well, I wish that all of our members were here to hear

the concern that you have very aptly and correctly raised. I believe

that this is a betrayal of the work of our counsels and their staff

and indeed of the Committee and its members.

(SPEAKER CORRECTION)

D'AMATO: Senators, from both sides, were endeavoring to get the

facts, and to do it in a way that is not prejudicial. I can only say

that I will work with you, and ask our two counsels to do anything and

everything they can necessary, to find a manner in which to secure
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whatever of the depositions and testimony has been given. It is

difficult, if not impossible, without the good faith of those people,

not only on the committee but the staffers. I do not believe that any

senator, on either side, has violated the sacred trust.

I do believe that there is a staffer or staffers who for their

own reason, whether it is to aggrandize themselves with the media, get

their little oar in the water, show what kind of pull or knowledge

they have, has undertaken this. It undermines the credibility of all

of the work that we undertake when they engage in this kind of

activity.

I think we can continue to lament about it, but I’d like to

suggest that we see if we can’t-—I don’t know what else we can do——

except keep everything under lock and key to the point that they can’t

even remove any documents, not even to work. I know there have been

certain procedures. And I just spell out to the lame brain who has

undertaken this kind of thing, that they do terrible damage to the

entire process and to the people who come and who do testify.

And again, to this committee and to every member of the committee

they undermine. I don’t know what to say. I’ve spoken. I’ve sought

out individuals. I’ve spoken to staffs. Maybe we’ll have to get them

together again. Maybe we’ll have to ——What do they do when they have

a criminal trial? They put all the people, keep them incommunicado

from getting certain information. Maybe we'll have to get the staffs

in the senate to. What do we call that? Maybe we’ll have to

sequester. And the staff now, I mean this really is incredible. I

don’t think we should. It is important. I share your concern. And

if Mr. Ben—Veniste and Mr. Chertoff and yourself or I can attempt to

impose better security, why I would look for anything I can in that

nature within reason to insure that.

SARBANES: Well, Mr. Chairman, I think we can focus this in much

more finally. As I understand our procedures, which I assume have

been followed, an agreement was worked out whereby the deposition

transcripts would not be given to the members of the committee or

their staff until the evening before the witnesses appearance in front

of the committee.

In other words, last night we, the members, received the

transcripts for the witnesses who are coming in today. Now the

transcripts that were leaked were for witnesses who weren’t even

coming this week. They’re coming next week. So presumably, if the

procedures were followed, and I have no reason to think they weren’t,

members and member’s staffs do not have access to those transcripts.

SARBANES: The only people having access to those transcripts

would be staff of the committee. so it seems to me that we can, we
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can focus in very directly there. And I think that your suggestion to

Mr. Chertoff and Mr. Ben—Veniste undertake to do that, in consultation

with us is, is a very good suggestion. Particularly, when as I just

quoted you had one deponent who asked about this very issue and was

given assurances by Mr. Jiuffra with respect to it.

D’AMATO: Well, I’m —— again I renew the, the agreement that we

undertake this together. Have our counsels pursue this matter and see

if we can’t narrow and maybe even get a better idea as to who exactly

was responsible for this. We’re just working too hard and doing too

much good work to have this jeopardized in this kind of manner. Yes,

Senator.

(UNKNOWN): Mr. Chairman, I think it is even a little more

complicated than Senator Sarbanes suggests because here. You have Mr.

Margolis, who is clearly one of the key players in all this. I ask my

staff some time ago if we had a deposition, they said no, I think he

had a triple bypass. We did not have a deposition.

But this is not the leak from a deposition. It’s from E—Mail,

which I don’t think my staff doesn’t seem to have. I don’t think

other staffs have, and it is the selective and distorted leaking that

I think does concern us. And I appreciate your attitude and I know it

is difficult in this body to prevent leaking. But I think we should

try to, so that we get balance out there and not a distorted picture

of what’s taking place.

D’AMATO: I share the Senators concern and I’m going to ask that

again that our counsels see -— we’re going to have a vote at 10

o'clock. My initial intent was to see if we could not get the

witnesses up, swear them in, maybe we'll take their testimony and

adjourn for that, that vote.

But I’m going to ask counsels to pursue the matter, see what we

can do. And, and accept again, to the staffers, staffers are doing

this. You’re not doing anything but really jeopardizing these

hearings. And I have to tell you what we will do in the future, will

be to be even more restrictive, as it relates to the, the depositions.

And the availability of the deposition, because it’s become obvious to

this Senator, that they will not be able to be made available at the

staffers. And that only Senators at certain times, if we have to keep

it to that, to that manner of modality, we'll have the ability to see

them until the night before.

Now, that will necessarily make it more difficult for the

participation of the full committee. But I see no other recourse,

certainly at this particular time. There's little that we can do, as

it relates to those depositions that have already been taken. And the

access that has been afforded at this point.

But I’m going to ask that our counsels review the matter and give
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us some recommendations. Then we’ll confer with all of the members of

the committee, as it relates to the manners in which we will proceed

to, to provide as much in the way of, of secrecy, so to speak or

guarding the contents of these documents, so that they are not

selectively released.

D’AMATO: I have not read any of these depositions, because I

didn’t want to be in the position of inadvertently responding to a

question, recall something that I may have read that would not be

appropriate, and put that in a response. So I have deliberately

refrained from that. I don’t think it comes from any of the members,

but I do think there is at least a staffer who thinks he’s playing

some wonderful public service. And he or she is not doing that.

Why don’t we get our witnesses up —— the first panel, and we'll

get any statement they want to make, we’ll swear them in, and I don’t

think it's worthwhile starting, because we will have a vote at 10:00,

but immediately after that vote, we’ll come back and resume.

I think we have Deborah Gorham and Linda Tripp. Please remain

standing. Raise your right hand. Do you swear and affirm that the

testimony that you are about to give is the truth, the whole truth,

and nothing but the truth, so help you God?

GORHAM/TRIPP: I do.

D’AMATO: Deborah Gorham, you are an assistant to the associate

counsel to the President, a former assistant to the deputy counsel to

the President, Vincent Foster. Is that correct?

GORHAM: I'm sorry, Chairman D'Amato.

D’AMATO: You were formerly the executive assistant to the deputy

counsel to the President, Vincent Foster?

GORHAM: I was.

D’AMATO: Do you have a statement you’d like to give, Ms. Gorham?

GORHAM: Yes, sir, I do. My name is Deborah Gorham. I now work

at a private law firm in Washington, DC. I worked for Vincent Foster

as an executive assistant for a very brief period of time —- from

March 8, 1993 until July 20, 1993.

During that time, we had a very professional working

relationship. I had great respect for Vincent Foster, and his death

was a tragic loss. It affected me deeply, and I feel great sympathy

for the Foster family and hope that this matter will soon be put to

rest. I am here to cooperate fully to the best I can. Thank you.
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D’AMATO: Thank you very much, Ms. Gorham. Linda Tripp.

TRIPP: Yes, Chairman.

D’AMATO: Do you have a statement, Linda?

TRIPP: I do, briefly.

D’AMATO: We’ll be happy to receive it.

TRIPP: My name is Linda Tripp. From April 93 through April 94,

I served as executive assistant to the counsel to the President,

Bernie Nussbaum. I worked in the same suite of offices as Vince

Foster at the time he died. I am prepared at this time to answer any

questions you have regarding the handling of documents following the

death of Mr. Foster. Thank you.

D’AMATO: May I ask you, do you still work at the White House?

TRIPP: I work for the Department of Defense at the Pentagon.

D’AMATO: First of all, let me say that we very much appreciate

your cooperation, and if you have been placed in any inconvenience as

a result of anybody putting out, I don’t believe to date there’s been

any leaking of your depositions, we certainly are concerned about

that.

D’AMATO: We certainly are concerned about that. I have been

informed by staff that you have been most cooperative, both of you.

And we deeply appreciate your cooperation and understand the

sensitivity of this matter. Now, I’m going to ask the ranking member

if he thinks we should begin or should we take a break now, given that

the vote is supposedly going to start in five minutes. OK, we’re

going to take a break. We’ll probably be back at about quarter after

ten to resume. Mr. Chertoff will then put some questions to you. No

trick questions, OK?

We stand in recess until the conclusion of the vote that’s about

to start.

GORHAM: It’s simply based on recollections in, over the last two

years.

CHAFFE: Putting aside the particular day, and I should tell you

we have some independent evidence that the two of them were actually

in the office on the 22nd, which would be the week of Mr. Foster’s

death, would you tell us what you recall of the occasion on which Mr.

Nussbaum and Ms. Williams were in Mr. Foster's office?
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GORHAM: Mr. Nussbaum had called me into Mr. Foster’s office and

asked me to state to him what was in, what were the file drawers, what

were the file folders in the file drawer that contained the

President’s and First Lady’s personal and financial documents.

CHAFFE: Was Mr. Nussbaum alone at that point?

GORHAM: He was not.

CHAFFE: Was Mr. Nussbaum alone at the point?

GORHAM: He was not.

CHAFFE: Who was with him?

GORHAM: Miss Maggie Williams.

CHAFFE: Where were they in the office when you were called in?

GORHAM: Mr. Nussbaum was seated at a club chair in front of Mr.,

in the front of Mr. Foster’s desk. Miss Williams was standing on the

other side of the table of the club chair in front of Mr. Foster’s

sofa.

CHAFFE: And would you tell us what you said to Mr. Nussbaum, and

what happened?

GORHAM: I stated if I would, and walked around Mr. Foster’s

desk, and pulled open the drawer that contained the President’s and

First Lady’s personal and financial documents.

CHAFFE: Where was that drawer?

GORHAM: If you were seated at Mr. Foster’s desk, it was to the

left, and there were four drawers and a cabinet and it was the

farthest left at the top.

CHAFFE: When you pulled open the drawer, what did you-see?

GORHAM: I saw Pendaflex folders and file folders. And I did not

see a index that normally would have been there, listing the names of

the files.

CHAFFE: What index are you referring to?

GORHAM: I maintained indexes for all file drawers that I recall.

And listed the contents of the names of each of the folders in each

drawer.

CHAFFE: And you say when you opened the drawer on that day, in
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the presence of Mr. Nussbaum and Miss Williams that index was not

where you normally kept it?

GORHAM: No, sir, it was not in that drawer.

CHAFFE: Did you see that index anywhere else that day?

GORHAM: No, sir.

CHAFFE: Now, after you had opened the drawer, what did you do?

GORHAM: I started to tell Mr. Nussbaum, read him the name of

those file folders, at which time after the first few names to ask me

to stop and stated to me that he would take care of that himself.

CHAFFE: And then what did you do?

GORHAM: I left the office of Mr. Foster’s.

CHAFFE: Now, do you remember how long Mr. Nussbaum and Miss

Williams remained in the office after you left?

GORHAM: I do not recall exactly how long it was?

CHAFFE: Was there a point that you were called back in by Mr.

Nussbaum?

GORHAM: I don’t believe so. That he would called me back in.

CHAFFE: And tell us what happened there?

GORHAM: I sat down at Mr. Foster's desk. And I opened his metal

desk drawer and in there I found personal items such as checks that

were written to Mr. Foster, and his life insurance policy.

CHAFFE: And, why did you do that?

GORHAM: I do not recall if, why I sat down at his desk an did

that.

CHAFFE: At the point that you went back in to open up the middle

desk drawer, was Ms. Williams still there with Mr. Nussbaum?

GORHAM: She was.

CHAFFE: What did you do after you opened the door?

GORHAM: I looked in, and then I closed it, and then left the

office.
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CHAFFE: Do you remember seeing during this period of time,

either the first or second time you went into the office, a box or

boxes in the offices?

GORHAM: I’m sorry, would you repeat the question?

CHAFFE: During either the first time you went in, or the second

time you went in on this occasion, with Mr. Nussbaum and Ms. Williams,

did you see a box, or boxes in the office?

GORHAM: Yes, sir, I did.

CHAFFE: And, did there come a point later that something

happened with those boxes?

GORHAM: Yes, sir.

CHAFFE: Tell us about that.

GORHAM: Mr. Nussbaum asked me to have the boxes moved out of Mr.

Foster’s office, and I asked Mr. Tom Castleton if he would carry them.

CHAFFE: And who was Tom Castleton?

GORHAM: Mr. Castleton was a staff assistant in our office.

CHAFFE: Can you tell us what happened?

GORHAM: Mr. Castleton picked them and carried them out behind

Miss Williams. And the last the that I saw of them, noticed them was

in the door just outside of our suite.

CHAFFE: Did you know where the boxes were the boxes were going?

GORHAM: No, sir.

CHAFEE: At any point on that day, getting your attention back to

this index you’ve described, did you access your computer and revise

that index on that day?

TRIPP: I don’t recall if I accessed my computer in any way. I

do not recall, I do not recall looking at that index on the hard

drive.

CHAFEE: Now, let me turn to you, Miss Tripp, for a moment. Were

you around on the day that Maggie Williams, the chief of staff for the

First Lady and Mr. Castleton took a box or boxes out of Mr. Foster’s

office?
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TRIPP: I recall Tom Castleton removing a box.

CHAFEE: And, what do you recall about the circumstances of that?

TRIPP: My recollection is that the box or boxes were placed in

front of Deb Gorham’s desk. My next recollection is that Tom

Castleton is physically carrying a box out of the safe.

CHAFEE: What was your understanding at that time of where the

box or boxes were going?

TRIPP: Until I asked, I had no idea where they were going.

CHAFEE: Who did you ask?

TRIPP: I asked Deb Gorham and later Tom Castleton when he

returned.

CHAFEE: And what did you learn?

TRIPP: That the boxes were going and had been delivered to the

residence.

CHAFEE: That’s the White House resident?

TRIPP: Yes, sir.

CHAFEE: I also, Miss Tripp, just to turn from you for a moment,

and focusing your attention on

(UNKNOWN): Mr. Chairman, can we ask how big a box are we talking

about, bigger than a bread box, or a file cabinet? How many files are

we talking about?

TRIPP: A box. I can’t define the size of the box. It wasn’t a

two—man box. One person could easily carry the box.

CHAFEE: Were these files standing vertically? Were they lying

down? Was the box 10 inches tall so that the files could be

vertically, or was it three inches tall? How many documents, is what

I’m after. I really don’t care about the size of the box.

TRIPP: I don’t know.

CHAFEE: Ms. Gorham, maybe you, do you remember how big the box

was and what it was like?

GORHAM: To the best that I could recall the size of the boxes

were the size of a small box that would hold approximately four or

five reams of photocopy paper.
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D’AMATO: OK, that’s helpful. Thank you, I’m sorry to interrupt.

CHAFEE: Let me keep your attention focused on this same time

period, Ms. Tripp, this two—day period between Mr. Foster’s death and

funeral. Do you remember Susan Thomases making calls to Bernard

Nussbaum during that period of time?

TRIPP: I have a recollection of speaking with Susan Thomases

during that time.

CHAFEE: What about the First Lady? Do you have a recollection

of her having a telephone conversation with Mr. Nussbaum?

TRIPP: I don’t have a clear recollection of the First Lady

speaking to him during that timeframe.

CHAFEE: Do you have some kind of a recollection of it?

TRIPP: I know at one point, there was a telephone conversation

between Mr. Nussbaum and Mrs. Clinton. I don’t recall when that was.

CHAFEE: Do you recall that it occurred during this period of

time in a day or two after Mr. Foster's death?

TRIPP: I thought so, yes.

CHAFEE: Do you remember what the subject of that conversation

was, or did you ever learn the subject of that conversation between

the First Lady and Mr. Nussbaum in the day or two after Mr. Foster’s

death?

TRIPP: No, sir, I would have had no reason to know that.

CHAFEE: Do you remember how long the conversation was?

TRIPP: NO, Sir, I don’t.

CHAFEE: Now, Ms. Tripp, I also want to ask you in this period of

time, do you recall an occasion you had a conversation with Ms. Gorham

concerning something that was seen in the bottom of Mr. Foster’s

briefcase?

TRIPP: Yes, sir.

CHAFEE: Would you tell us what you recall about the

circumstances of that conversation?

TRIPP: I am uncertain as to what day and what time this
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conversation took place.

CHAFEE: When you say what day, you mean it could have either

been the Wednesday or the Thursday following Mr. Foster’s death?

TRIPP: To the best of my recollection, it was one of those two

days, yes, sir.

CHAFEE: Tell us about the circumstances.

TRIPP: The conversation followed Deborah’s return to the

reception area suite after having been called into one of the two

principal’s offices, either...

CHAFEE: You said...I’m sorry, go ahead.

TRIPP: Either Mr. Nussbaum’s or Mr. Foster’s, I’m unclear as to

it. When she returned, I asked her, had there been anything found,

was there any indication as to why, a note anything. And she said,

no. And I pursued it, and said did you look everywhere? Did you look

in the briefcase? And she said, the briefcase was empty. There was

nothing in there but a bunch of little yellow sticky notes.

CHAFEE: Now, you say this conversation occurred after Ms. Gorham

came out of a meeting with, that either took place inside Mr.

Nussbaum’s office or inside Mr. Foster’s office.

TRIPP: Yes, sir.

CHAFEE: Does the fact that the conversation you had with her had

to do with searching for any note or searching for an indication of

motivation help you to remember that it’s likely this meeting occurred

in Mr. Foster’s office?

TRIPP: I just don’t know, sir.

CHAFEE: You’d agree with me, at least, that there was no reason

to search in Mr. Nussbaum’s office for evidence of a note or anything

of that sort. Correct?

TRIPP: Again, I don’t know. I don't know what had transpired

prior to that, whether something had perhaps been moved to Mr.

Nussbaum’s office. I had clearly no idea.

CHAFEE: But your recollection is in any event that after Ms.

Gorham came out of this meeting, you initiated the questions about

whether there had been a search for a note or some other kind of

indication of why Mr. Foster killed himself?

TRIPP: Absolutely.
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CHAFEE: And it was in connection with that that Ms. Gorham said

to you, again, as precisely as you can recall, what about the

briefcase?

TRIPP: I don’t recall Deborah saying she looked in the

briefcase. I recall her saying either it was empty or there is

nothing in there, followed by, except for a bunch of little yellow

sticky notes, she may have said, at the bottom. My understanding was

there was nothing else but scattered little yellow sticky notes.

CHAFEE: Ms. Gorham, do you recall this conversation with Ms.

Tripp?

GORHAM: No, I'm sorry, I do not.

CHAFEE: So, you can’t, you can’t help us anymore with this

conversation?

GORHAM: No, I just don’t recall the conversation.

CHAFEE: Let me now take you forward to Monday, which was Monday

the 26th of July, which is the Monday of the following week. Ms.

Gorham, do you remember in the afternoon on that day Mr. Neuwirth, who

is one of the associate counsels to Mr. Nussbaum, coming out of Mr.

Foster’s office with a briefcase?

GORHAM: I recall Mr. Neuwirth coming out of Mr. Foster’s office

with a briefcase. I don’t recall if it was in the afternoon or the

morning.

CHAFEE: And where did he go with the briefcase?

GORHAM: He went into Mr. Nussbaum’s office and slammed the door.

CHAFEE: And then tell us what you saw of the comings and goings

thereafter.

GORHAM: To the best of my memory, Mr. Neuwirth came out and

asked one of the assistants to find Mr. Nussbaum. Later, Mr. Nussbaum

returned to the office, went into his office, slammed the door. A few

minutes later, Mr. Nussbaum opened the door, exited, slammed the door,

and walked down the hallway.

CHAFEE: And then what else happened?

GORHAM: And then, I believe Mr. Burton, Bill Burton, might have

appeared next, going into Mr. Nussbaum’s office. And then other

people, I think, came in, straggling, but I don’t recall who they
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were.

CHAFEE: And was the office closed? Was the door to Mr.

Nussbaum’s office closed except when people were coming and going?

GORHAM: Yes, sir.

CHAFEE: Ms. Tripp, do you remember this occurrence on Monday?

TRIPP: I remember Steve Neuwirth opening the door, yes.

CHAFEE: And asking for somebody?

TRIPP: Yes, sir.

CHAFEE: And you remember Mr. Burton coming in?

TRIPP: I didn’t have an independent recollection Mr. Burton

coming back to our suite until I went over the E—mail traffic.

CHAFEE: And that refreshed your memory?

TRIPP: It did.

CHAFEE: Do you remember the First Lady coming into that, into

Mr. Nussbaum’s office during that same period?

TRIPP: Again, I did not have an independent recollection until I

read the E—mail traffic.

CHAFEE: But now you do remember that?

TRIPP: Yes, sir.

CHAFEE: During that same period of coming and going, did you

have a discussion with Mr. Clifford Sloan about something?

TRIPP: Actually, are you referring to that particular time

period?

CHAFEE: Yes.

TRIPP: No, sir.

CHAFEE: How about later that day?

TRIPP: Later that evening I did.

CHAFEE: Tell us about that.
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TRIPP: It was later in the evening. I was in the reception

area. The door to Bernie's office was closed. At one point in time,

Cliff Sloan came out of Bernie’s office and asked me if it was

possible to remove one of the typewriters to bring back into Bernie’s

office.

CHAFEE: And what did you say?

TRIPP: I asked him why it was necessary to try to do that when

we had five computers in the outer office.

CHAFEE: And what did he say?

TRIPP: That he wanted the typewriter.

CHAFEE: And so what happened?

TRIPP: Well, we had two typewriters, and I explained to him that

the way they were configured and plugged in under all the massive

furniture with taping to the carpet and the co—mingling of all the

various cable underneath, that it would be a very difficult endeavor,

and that I offered to get him a typewriter, excuse me, from elsewhere.

CHAFEE: And what did he say?

TRIPP: He indicated he, that was not something he chose for me

to do at that point, and he went back in the office.

CHAFEE: Went back into Mr. Nussbaum’s office?

TRIPP: Yes, sir.

CHAFEE: And he closed the door.

TRIPP: He did.

CHAFEE: At that point, was Mr. Nussbaum, were Mr. Nussbaum and

Mr. Neuwirth still in Mr. Nussbaum's office?

TRIPP: It was my understanding that those are two others in the

office.

CHAFEE: And you’re quite sure it was Mr. Sloan who came out that

evening and not Mr. Neuwirth?

TRIPP: To the best of my recollection, it was Mr. Sloan.

CHAFEE: Now, I also want to keep your attention, Ms. Gorham,

focussed on the same afternoon or evening. After the, you had

observed the briefcase being taken out of Mr. Foster’s office and the
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various comings and goings, did there come a time that Mr. Nussbaum

had asked you to come into his office, either later that day or early

the next morning?

GORHAM: Yes.

CHAFEE: Would you tell us about that.

GORHAM: Mr. Bernie, Mr. Nussbaum asked me to sit at the chair on

the opposite side of his table and asked me if I had seen anything in

the bottom of Vince's briefcase. And I told him that I had only seen

the color yellow and I had seen the top of a gold kraft third—cut

folder, and that is all I had seen.

CHAFEE: Now when you say a gold kraft third—cut folder, you mean

a folder like this, a manila type folder?

GORHAM: Yes, sir.

CHAFEE: And you told Mr. Nussbaum you had seen that in Mr.

Foster’s briefcase at an earlier time?

MORE

SENATOR ALFONSE D’AMATO

Chairman

Special Senate Whitewater Committee

Washington, D.C.

1995 WL 455181 (F.D.C.H.)

END OF DOCUMENT
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Proceedings and Debates of the 104th Congress, First Session

Wednesday, May 17, 1995

*86771 ESTABLISHING A SPECIAL COMMITTEE TO INVESTIGATE WHITEWATER

DEVELOPMENT CORP. AND OTHER MATTERS

Mr. D’AMATO.

Mr. President, I send the resolution to the desk on behalf of myself and

Senator DOLE—and I know others would like to join—and I ask for its immediate

consideration.

The PRESIDING OFFICER.

The clerk will report.

The bill clerk read as follows:

A resolution (S. Res. 120) establishing a special committee administered by

the Committee on Banking, Housing, and Urban Affairs to conduct an

investigation involving Whitewater Development Corp., Madison Guaranty

Savings & Loan Association, Capital Management Services, Inc., the Arkansas

Development Finance authority, and other related matters.

The PRESIDING OFFICER.

Is there objection to the immediate consideration of the resolution?

There being no objection, the Senate proceeded to consider the resolution.

Mr. D’AMATO.

Mr. President, Whitewater is a very serious matter. Some questions raised by

Whitewater go to the very heart of our democratic system of government. We must

determine whether the public trust has been abused. We must ascertain whether

purely private interests have been placed above the public trust. The American

people have a right to know the full facts about Whitewater and related

matters.

After the Banking Committee's hearings last year, many important questions

still remain. The American people have a right and a need to know the answers

to these questions.

Congress has the responsibility to serve as the public's watchdog. We would

be derelict in our duties if we did not pursue these Whitewater questions. The

Senate must proceed in an evenhanded, impartial, and thorough manner. We have a

constitutional responsibility to resolve these issues.

Mr. President, we now bring before the Senate a resolution that authorizes a

special committee administered by the Banking Committee to continue the

Whitewater inquiry that was started but not completed during the last Congress.

I thank my distinguished colleague, Senator SARBANES, for his hard work and

cooperation in the preparation of this resolution. We have jointly prepared a

resolution that is balanced and fair and that will allow the special committee

to search for the truth. I am confident that Senator SARBANES and I will

continue the Banking Committee’s bipartisan approach to the Whitewater matter.

Mr. President, our pursuit of these questions must be and will be fair,

straightforward, and responsible. The American people expect and deserve a

thorough inquiry committed to the pursuit of truth. That is the American way.

Last summer, the Banking Committee met these vigorous requirements. Our
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examination of the Whitewater matter was impartial, balanced, and thorough.

That is our goal in this Congress. I am confident that we will meet these

goals.

During last summer’s hearings, many facts were uncovered. We learned

that certain top administration officials were not fully candid and forthcoming

with the Congress. That is an undisputed fact. The public has a right to expect

more from those in positions of trust. We also learned that senior Treasury

Department and Clinton White House officials mishandled confidential law

enforcement information concerning Madison Guaranty. That is another undisputed

fact. Madison is now defunct; it is a defunct S&L at the heart of the

Whitewater matter. The failure of this Arkansas S&L eventually cost American

taxpayers more than $47 million.

Mr. President, the American people have a right to know the

answers to *36772 many serious questions still remaining about Whitewater

and related matters. We have a constitutional obligation to seek the answers to

these questions. That is why I am offering this resolution today.

Now I will briefly outline some of the matters that this resolution

authorizes the special committee to investigate. We will begin with the

handling of the papers in deputy White House counsel Vince Foster’s office

following his death. Who searched Mr. Foster’s office on the night of his

death? What were they looking for? What happened to Mr. Foster’s papers? Were

any papers lost or destroyed? And who authorized the transfer of Mr. Foster’s

Whitewater file to a closet in the First Family’s residence? The public has a

right to the answers to these questions.

Mr. President, this resolution encourages the special committee to

coordinate its activities with those of the independent counsel, Kenneth Starr.

Senator SARBANES and I have met with the independent counsel. Judge Starr has

indicated to us that he has no objection to the special committee’s plan to

inquire into the handling of Mr. Foster’s papers. Senator SARBANES and I are

committed to coordinating the committee’s activities with those of the special

counsel.

This resolution authorizes the special committee to pursue answers to other

questions raised during the Banking Committee's hearings last year.

We will explore the scope and impact of the improper dissemination of

confidential law enforcement information concerning Madison Guaranty. How

widely did the Clinton administration officials communicate this confidential

information? Did any high—ranking officials inform targets of criminal

investigations? If so, did this impact any ongoing investigations? The public

has a right to know the answers to these questions.

The special committee will also examine whether there were any improper

contacts between the Clinton White House and the Justice Department regarding

Madison Guaranty.

We know that Paula Casey, the U.S. attorney in Little Rock, declined to

pursue criminal referrals involving Madison. That is an undisputed fact. We

also know that Webster Hubbell, who has pleaded guilty to mail fraud and tax

evasion, was the No. 3 official at the Justice Department at this critical

time. This is another undisputed fact.

The committee will ascertain whether Mr. Hubbell contacted Paula Casey

about Madison. And who else, if anyone, knew about these contacts with the U.S.

attorney. The public has the right to know.
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Mr. President, this resolution authorizes the special committee to explore

whether the Resolution Trust Corporation and other officials in Washington

tried to interfere improperly with RTC staff in Kansas City responsible for

investigating wrongdoing at Madison. If such interference occurred, who

authorized it, and why? The public deserves answers to these questions.

During last summer’s hearings, the Banking Committee learned that the

Treasury inspector general furnished the Clinton White House, at the White

House counsel’s request, transcripts of the inspector general’s depositions.

That is an undisputed fact.

The committee will now look into whether these deposition transcripts were

used to coach administration witnesses before they appeared in front of the

committee. That would be wrong. The public has a right to know if it happened.

All of these matters that I have discussed so far involve events that

occurred after January 1993 when President Clinton took office. There are also

serious questions regarding events that occurred in Arkansas in the 1980’s when

President Clinton was Governor. This resolution also authorizes the special

committee to examine these matters. Some of these Arkansas matters are complex

and will require the committee’s close review of many thousands of pages of

documents.

We will review the operations and regulations of Madison Guaranty. Did James

McDougal, Madison’s chairman and Governor Clinton's business partner,

improperly divert Madison’s funds to himself and others? Did any of this money

find its way into the White House real estate project in which McDougal and

Governor Clinton were partners? Did McDougal misuse Madison funds to cover any

losses the First Family suffered on their Whitewater investment? The public has

a right to know the answers to these questions.

Mr. President, the resolution further authorizes the special committee to

examine the Rose law firm’s representation of both Madison and RTC, and senior

partners at the Rose law firm, including Larry Rodham Clinton, Webster Hubbell,

and Vince Foster. The committee must ascertain whether the Rose law firm

properly handled the RTC civil claims concerning Madison.

Did the firm have a conflict of interest, and did American taxpayers lose

money in the process?

We will also examine Capital Management Services and its president, David

Hale, a former Arkansas judge and Clinton appointee. Hale has publicly charged

that the President pressured him to make Small Business Administration loans

that were used to prop up Madison.

Did this happen? Did Hale also make improper Small Business Administration

loans to current Arkansas Gov. Jim Guy Tucker?

Then there is the matter of the financing of the 1990 Arkansas gubernatorial

campaign. We now know that the president of the Perry County Bank, Neal Ainley,

has pleaded guilty to violating Federal laws in connection with the handling of

certain large cash transactions for the Clinton campaign. Ainley claims he did

so at the direction of campaign officials. The public has a right to know who

authorized this activity and why.

Mr. President, this resolution will authorize the special committee to

examine these and related matters. We will take every reasonable step to

complete this inquiry promptly. We hope that the administration cooperates with

us in this regard. But we also intend to be thorough and comprehensive.

This resolution provides $950,000 to fund the special committee through
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February 29, 1996. If additional money is needed, the special committee will

make a recommendation not later than January 15, 1996, and the majority and

minority will meet to determine the time for any vote.

Mr. President, we expect to hold public hearings into the handling of the

papers of Vince Foster's office in late June or early July. We will continue

our inquiry by subject matter until it is completed. In doing so, we will make

every effort not to interfere with the independent counsel's criminal

investigation.

Mr. President, the American people deserve to know the full facts about

Whitewater and related matters. As I said at the outset, we will conduct this

inquiry in a fair, evenhanded, and impartial manner.

That is what the American people want, expect, and deserve. I urge the

approval of this resolution.

I see that my distinguished colleague and ranking member, Senator SARBANES,

is here. We have allocated up to 2 hours, equally divided.

I yield the floor.

Mr. SARBANES.

Mr. President, may I ask what the time situation is?

The PRESIDING OFFICER (Mrs. HUTC'HISON) .

There are 2 hours, of which 15 minutes has already been used.

Mr. SARBANES.

There is an hour now remaining on this side?

The PRESIDING OFFICER.

That is correct.

Mr. SARBANES.

I thank the Chair.

Madam President, it is not my intention to use the entire hour. I hope at

some point both sides might be able to yield back time and proceed to final

consideration of the resolution.

Let me say at the outset that the resolution we are considering today, which

authorizes a special committee to be administered by the Committee on Banking,

Housing, and Urban Affairs, is really a carrying out of resolutions that were

adopted last year by this body. I think it is important to consider this

resolution in the context of those resolutions—actions taken by the Senate last

year.

On March 17, 1994, a little over a year ago, the Senate adopted a resolution

by a vote of 98—0 expressing the sense of the Senate that hearings should be

held on all matters relating to Madison, to Whitewater, and to Capital

Management.

Then, to carry out that resolution, at least in part, on June 21 of last

year, *36773 the Senate agreed to Senate Resolution 229, which authorized

hearings to be held into certain areas. Those hearings were done last summer.

We had 6 days of public hearings. We had extensive analysis of documents that

were provided to the inquiry committee in order to enable it to carry out its

responsibilities.

Now, one of the things that was authorized to be looked into by the June 21

resolution was the handling of the Foster documents. That was later deferred,

in response to a request from the independent counsel who contacted the

committee and indicated that, given the nature of his inquiry, it would be

preferable if the Committee did not go ahead with that hearing. Accordingly, we
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held off.

Now the distinguished chairman has indicated that it would be the

first item which will be considered in the hearings that will now take place

under the resolution we are considering here today.

So this resolution is in effect a continuation of our earlier work. It

authorizes the completion of work specified in last year’s resolution, as well

as matters developed during and arising out of the hearings that were held last

summer, and also a number of matters my colleague has enumerated that carry

forth on the sense—of—the—Senate commitment last year to investigate all

matters pertaining to Madison.

I want to go through some other aspects of this resolution, just to lay them

out on the record. The chairman of the Banking Committee, Senator D’AMATO, has

gone through a number of matters that have been provided for in this resolution

to be examined by the special committee. The special committee, administered by

the Banking Committee, shall consist of all of the members of the Banking

Committee plus two members added from the Judiciary Committee. The chairman and

ranking members of the Committee on the Judiciary, or their designees, will

join with the members of the Banking Committee to constitute the special

committee which will be administered by the Banking Committee. So it is

essentially—or primarily, let me say—a Banking Committee activity, since most

of the areas to be examined clearly fall under the jurisdiction of the Banking

Committee. But we did add from the Judiciary Committee last year. A member came

on in order to help carry out the inquiry. And there are some matters that are

contained in the resolution, to be examined that, it could well be argued, are

under the jurisdiction of the Judiciary Committee. So, to bring that together,

we are bringing on two members from the Judiciary Committee, the chairman and

ranking member or their designees. They will be designating someone else to

handle this responsibility if they choose to do so, and I do not know at this

point what Chairman HATCH and ranking member BIDEN intend to do in that regard.

But obviously we will abide by their decision.

We have also provided in the resolution which is now before us, and which

shortly will be adopted, for rules and procedures of this committee which

essentially will be the rules and procedures of the Senate, the Standing Rules

of the Senate, and the rules of procedure of the Committee on Banking, Housing,

and Urban Affairs. That is, in effect, the rules framework, procedural

framework within which we will operate. There are in the resolution sections

that cover aspects of the process that the special committee will follow; these

are matters it was deemed important that we spell out in the resolution how

they were going to be dealt with. Those involve questions of subpoena powers,

questions of how the hearings will be conducted—important questions about

immunity. I want to underscore that because that is a matter we have had to

address before.

We provide that to grant a witness immunity-I want to read this

section because it is an important matter. The special committee has the

power: "To grant a witness immunity under section 6002 and 6005" of title 18,

United States Code, "provided that the independent counsel has not informed the

special committee in writing that immunizing the witness would interfere with

the ability of the independent counsel successfully to prosecute criminal

violations."

We also provide for staffing of the committee. There is power to appoint
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special committee staff including consultants, assistance from the Senate legal

counsel, assistance from the Comptroller General. There is a provision whereby

the committee can draw on other Government agencies, Government personnel, and

on other congressional staff. And we hope, through a combination of all of

these sources, that we will have an adequate staff to carry out a proper

inquiry and investigation.

There is also, of course, special provision for the protection of

confidential information, since we will be interacting with the independent

counsel and others and we think it is important to have such provisions.

Finally, the money asked for in this resolution, just under $1 million,

$950,000, is to cover the salaries and other expenses of the special committee

carrying out this inquiry, beginning on the date of the adoption of this

resolution—I assume today-and ending February 29, 1996.

If it is judged that additional money is needed, that the inquiry needs to

go forward and additional money is required in order to fund it, the special

committee will recommend that. Of course there will have to be a further vote

for the providing of additional moneys to the special committee.

Mr. President, let me just make a couple of further, more general

observations. I have very quickly gone through the resolution and I think most

of it is straightforward. I think Members of the Senate upon reviewing it will

conclude that is the case. Many of the provisions are what one might call

boilerplate for such an inquiry, and track previous provisions that have been

used in various Senate resolutions establishing committees to carry out

inquiries or investigations of the sort that is being authorized here.

I listened to the chairman with great interest and I was particularly

encouraged by his very strong statement of the need to conduct impartial,

balanced and thorough hearings, which is exactly what I think needs to be done.

There are a lot of allegations that are swirling around and there are a lot of

questions that are being raised. We see them from time to time raised in the

press and in the media. And, of course, one could sit around all day long and

conjure up one question after another. It is not difficult, it is very easy. It

is not difficult just simply to say, "Well, suppose this happened or suppose

that happened; or if this or if that." Of course, one of the purposes of these

hearings is to get a good, tough—minded examination of these various

allegations to see if there is anything to them. It needs to be appreciated,

that it is very easy to make the allegations. Whether the allegations are in

fact substantiated by the facts is a tougher question to determine, and that

does require an impartial, balanced and thorough hearing. In fact, the

President himself has said the best way to address these matters is to look at

the facts candidly, and that is what I very much hope and expect that this

committee will be able to do.

I do think last summer we conducted hearings that were perceived by

all as being thorough and fair and impartial. We went at it, in effect, to find

out what the facts were, to ascertain the truth. I think we pressed that issue

in a resolute manner, and I would expect the special committee will do so in

the case that is—in the instance that is before us.

These hearings will make an effort to get the facts out fully and

impartially. We anticipate that the administration will cooperate with this

effort. They certainly have indicated that is what they intend to do. Last year

they made every document available that was requested, as I recall. I think I
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am correct in that statement. Now the time has come to move forward, to begin

our hearings, to begin, in effect, to examine these various questions and

allegations and ascertain with respect to each of them whether there is any

factual grounding behind them or whether they simply raise questions that

people can ask. And that, of course, is the purpose of the inquiry which we

will be undertaking here with this provision of $950,000 to carry out this

investigation in the period between now and February 29. The resolution

provides that the special committee shall make every reasonable effort to

complete, *56774 not later than February 1, 1996, the investigation, study,

and hearings authorized by section 1.

This resolution does provide the basis for carrying out a full and proper,

impartial, and balanced hearing.

I think our challenge now is to move ahead in carrying out our

responsibilities in the special committee. It is a heavy burden to add to the

responsibilities that Members already have but is one that obviously we are

charged with responding to.

As I said, we adopted resolutions last year addressing this matter. This, in

effect, carries forward on those resolutions. It is a continuation, in effect,

of that work. But I hope that if we apply ourselves to it over the coming

months, we will be able to work through all of these matters and, in effect,

bring this issue to closure in the sense that the Members of the Senate and the

American people know that the various questions have been raised and thoroughly

examined, that it has been done with a great deal of balance and fairness and

impartiality, and that these are what the facts are as a consequence of that

investigation and inquiry.

Madam President, I yield the floor.

Madam President, I suggest the absence of a quorum. Will time be equally

charged?

The PRESIDING OFFICER.

Only by unanimous consent.

Mr. SARBANES.

I ask unanimous consent to put in a quorum call and that the time be equally

charged to both sides.

The PRESIDING OFFICER. »

Is there objection? Hearing none, it is so ordered. The time will be charged

to both sides equally.

The clerk will call the roll.

The assistant legislative clerk proceeded to call the roll.

Mr . FAIRCLOTH .

Madam President, I ask unanimous consent that the order for the quorum call

be rescinded.

The PRESIDING OFFICER.

Without objection, it is so ordered.

Mr. FAIRCLOTH addressed the Chair.

The PRESIDING OFFICER.

Who yields time to the Senator from North Carolina?

Mr. D’AMATO.

I yield to the Senator from North Carolina whatever time he needs, Madam

President.

The PRESIDING OFFICER.
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The Senator from North Carolina is recognized.

Mr. FAIRCLOTH.

Madam President, I want to begin my remarks by saying that I plan to

enthusiastically support the Whitewater resolution.

I think it is a good resolution. I am concerned, however, that a few key

things have been left out of it. Nevertheless, I think that before the hearings

are over, we will wind up working them in.

Nothing in this resolution allows us to probe the circumstances surrounding

the death of Vince Foster. When we held the hearings last year in the Senate, a

key witness, Captain Hume, simply did not show up at the hearings the day he

was supposed to be there. The hearings had been planned for months. Captain

Hume was out of town that day. He was supposed to be there. Our ranking member

at the time demanded that they bring him back for several days. But they did

not bring him back. The hearings adjourned and we never heard from him. I do

not think this was a thorough airing of the issues, and I think we need to do

it again.

I understand that Mr. Starr is looking at this again. I hope that he will,

given the miserable job that Mr. Fiske did of investigating.

Madam President, the Congress also needs to probe the $100,000 profit in the

commodities market that came to Mrs. Clinton courtesy of Red Bond and Jim

Blair, the general counsel of Tyson Foods. This is not mentioned in the

resolution, and it should be.

Just recently, I discovered that a friend of the Clintons, Barbara Holum,

was conveniently installed as acting head of the CFTC before the story of Mrs.

Clinton’s commodity trades broke.

There are many confusing issues. Now we find that Red Bond, who did the

commodity trading, who is practically bankrupt, was able to pay off $7 million

in back taxes just 2 months before the commodity trading story became public.

To me, the evidence on this is just too much to believe that all of this is a

coincidence.

Madam President, this resolution does not allow us to probe the failure of

First American Savings & Loan in Illinois.

If you can believe this, Vince Foster and Mrs. Clinton were hired by the

Federal Government to sue Dan Lasater. The same Dan Lasater that was a close

friend of the Clintons. That is right, Mrs. Clinton was hired by the Federal

Government to sue Dan Lasater in connection with the failure of First American

Savings & Loan in Illinois. Mrs. Clinton participated in the decision to lower

the amount of money the Government would recover from Dan Lasater from $3.3

million to $200,000, and we do not know yet what percentage of that went to her

as attorney’s fee because the records were sealed.

The Government spent over $100 billion to resolve the savings and loan

crisis. With crooks like Dan Lasater involved and with Mrs. Clinton acting on

behalf of the taxpayers, suing a friend, it is no wonder the cost was so high.

I want to again state my strong support—and I say this not necessarily

in the language as we often use in the Senate-but of my good friend, fellow

member of the Banking Committee and our chairman, ALFONSE D’AMATO. He truly is

a good friend, and he has given us the leadership we need.

I hope, and I know that before this hearing is over, under his leadership,

we will have probed all aspects of Whitewater in a fair manner so that the

American people understand what happened, when it happened, and who knew it
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when it happened. I look forward to the hearings.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER.

The Senator from New York is recognized.

Mr. D’AMATO.

Madam President, I know of my good friend, Senator FAIRCLOTH’s concern that

there be ample scope to look into all of the matters that are relevant, and I

share that concern. I think that this resolution very fairly embodies us with

the authority—and I would refer to page 4.

As my friend raises, we did not attempt to spell out every single area. Page

4, line 12, says:

Subsection 3. To conduct an investigation and public hearings into and study

all matters that have any tendency to reveal the full facts about

Then we go through all of the various areas. There are other Senators who

are going to speak, but I believe it is important to summarize those areas.

Senator SARBANES has. The fact is that we include the ability to look into the

bond underwriting contracts between the Arkansas Development Finance Authority

and Lasater & Co., and all of those activities to which my friend has referred.

But there must be a connection, and if there is a connection, well, then, we

will look into the area, and I will touch on these areas in more detail before

our time is up.

So I share my friend’s concern. This will be thorough. It will be

thoughtful. And when subpoenas are issued—and I must tell you that the specific

instance that he raises is troubling, that of a witness who failed to respond

to a subpoena, especially one who works for the Government, who was given

notice, and who gave the committee, either the majority or the minority or our

staff, no reason to believe that he would not be there. That will not be

tolerated. If we run into a situation like that, I can assure you, and I know

that the ranking member shares this same concern, we want people to respond to

subpoenas. We will not issue them frivolously.

I think in that case a subpoena might not have even been issued because we

assumed that he was going to be there. So it is not a bad track record to have

almost everybody respond, including even those who were not subpoenaed. But, we

will remain vigilant in seeking this kind of cooperation.

I see that Senator BOND is in the Chamber, and he is on the Banking

Committee and was an integral part of last year’s hearings, and I yield to him

10 minutes from my time.

The PRESIDING OFFICER.

The Senator from Missouri is recognized.

Mr. BOND.

Madam President, I thank my good friend, my colleague from New York.

Madam President, as we begin the debate on this resolution authorizing a

second round of Whitewater hearings, I thought it would be helpful to review

why the Senate and the committee need these issues to be aired.

*56775 I wish to summarize for my colleagues some points that are

particularly important to me and have come from my experience with the first

round of hearings and also with the hearing back in February where we asked the

questions that began some of the process in finding out what has gone on in the

administration.
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As most of the Nation now knows, Madison Guaranty was a Little Rock savings

and loan which went belly—up at the cost of nearly $50 million, and was owned

by James McDougal—the business partner of the Clintons' in the Whitewater real

estate deal.

Madison Guaranty was the classic S&L story of insider dealing, reckless loan

policies and ultimate failure with the U.S. taxpayers picking up the tab. It is

a part of the $105 billion cost of the S&L debacle, and in that way is a story

repeated in many communities around the country.

But one part of this case has made it famous—many of its borrowers,

directors, and counsel were prominent figures in Arkansas politics and

government.

The tangled web of Madison, Jim McDougal, and the Clintons has led to two

sets of criminal referrals, an ongoing civil liability investigation by the

RTC, a potential conflict of interest case for the First Lady’s former law

firm, a conviction of a Little Rock judge who improperly loaned SBA money to

McDougal and Whitewater, several other recent guilty plea agreements and an

ongoing investigation by independent counsel Starr.

Since these issues first came to light, I have said over and over that the

American people have a right to know what happened to the millions of dollars

lost, and we, in Congress, must fulfill our obligation and get the facts out

into the open.

Last year the Senate was engaged in a lengthy struggle over what questions

and areas the Banking Committee would be allowed to address as Whitewater-

Madison hearings begin. Unfortunately, the Democratic leadership at that time

did everything in their power to limit the scope of the hearings, and to block

our efforts to get at the truth—particularly as it relates to what Clinton

administration officials have done to control or interfere with investigations.

The questions we asked last year remain as relevant today as they did last

May: _

Did Whitewater Development Corp. benefit from taxpayers insuring of Madison

Guaranty deposits?

Did any of Madison's federally insured funds go to benefit the Clinton

campaigns?

Were the bank regulatory agencies operating in an impartial and independent

manner as they handled Madison Guaranty?

How did the Resolution Trust Corporation handle the criminal referrals on

Madison—both under the Bush administration as well as the Clinton

administration?

How did the Resolution Trust Corporation and the FDIC handle

potential civil claims against Madison—both under the Bush administration as

well as the Clinton administration?

How did the Department of Justice handle the RTC criminal referrals it

received, again both under the Bush administration and the Clinton

administration?

What were the sources of funding and lending practices of Capital Management

Services, and how did the SBA regulate and supervise it, particularly as it

related to loans to Susan McDougal and her company, Master Marketing.

Full hearings on the Whitewater—Madison affair are needed so that all these

questions can be fairly asked and answered. What happened in Arkansas, what

happened in the 1992 Clinton campaign in their efforts to keep the lid on about
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the actions in Arkansas, and what has the administration done to manage the

Madison—Whitewater issues since they took office.

If we are to finally get to the bottom of the story as to what happened with

the criminal referrals, I believe that we need to start with the first criminal

referral on Madison Guaranty which was already in the Justice Department

awaiting action when the Clinton administration took office.

Remember, Madison Guaranty had failed in 1989 and had been first taken over

by the FDIC, and then in August 1989 when Congress passed the S&L bailout bill

the newly created RTC took over Madison.

The RTC’s mission was to close down failed thrifts, sell the assets, pay off

the depositors and then seek out criminal or civil wrongdoing that may have

occurred. If they found criminal wrongdoing—fraud, or attempts to enrich, they

referred their findings to the Department of Justice for further action.

If they found civil wrongdoing—for example, law firms or accounting firms

who helped institutions stay open by providing misleading, incomplete or

incorrect information to regulators or the S&L’s board members-the RTC would

pursue those cases.

Thus from August 1989 the RTC had Madison Guaranty on its plate. No action

was taken by the RTC on potential civil claims, but several criminal referrals

were developed. In one case Jim McDougal and two others were accused of fraud,

but were acquitted, in another case a board member plead guilty to falsifying

documents.

Then came March 1992 when the New York Times reported a series of potential

misdealings in Madison Guaranty and spurred the RTC to take another look at the

institution. This second look caused the first criminal referral to be sent to

Justice in the fall of 1992, and it was this referral which awaited final

action when the Clinton administration came into office in January 1993.

I give this brief history in order to put things into perspective. Last

year, Senator SPECTER and I offered amendments to the Whitewater Committee

resolution which would have allowed the Banking Committee to pick up story at

this point, and follow the trail of the first referral as it made its way

through the Government, and then to follow the trail of the second referral as

it was developed throughout 1993, up to and including the improper contacts by

Treasury officials with White House staff. This of course would entail

questioning the RTC officials involved, Justice Department officials involved,

as well as Treasury and White House staff.

Because we must remember that on the day that the Clinton

administration officials walked in the door on January 21, 1993, a criminal

referral on Madison Guaranty was sitting in the Department of Justice.

I for one still want to know:

How did the Department of Justice handle this referral?

Was the White House informed and if so when and by whom?

Who in Justice was assigned to monitor the Madison case, and what actions

did they take?

And then, as we know now, just months after taking office, a second set of

referrals was being developed-and it too was sent off to the Clinton Justice

Department by RTC officials in Kansas City.

I want to know why the RTC decided to stay on the case. What happened to get

a series of RTC officials reassigned and taken off the case? Is there a pattern

of special treatment for politically sensitive cases? And again, how did the
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Department of Justice handle the second referral?

I want to know why did the Clinton appointed Little Rock U.S. attorney Paula

Casey, along with Webb Hubbell, delay their recusals until after the decision

not to prosecute Madison was made? I also want to know the details about Paula

Casey and Webb Hubbell's phone contacts during the period when Casey was

deciding what to do with the referrals, and did either one of them have any

contact with the White House on the referrals at any time?

And now, just in the past weeks we have seen reported by the Associated

Press that:

Preparing for televised Whitewater hearings last summer, White House

attorneys consulted confidential depositions from a Treasury investigation in

an effort to reconcile differing accounts of administration officials who were

about to testify.

Former White House counsel Lloyd Cutler acknowledged this week that the

depositions were used to identify discrepancies in the recollections of

presidential aides before the congressional hearings.

White House lawyers would then "confront" the aides with information they

had obtained from the depositions without revealing the sources, he told The

Associated Press.

"If we found inconsistencies, we would go back to White House officials, and

go back over testimony they gave us," Cutler explained. "and then we would

say ’we have heard other reports."’

*86776 This of course brings into play several other issues which I have

been following since the close of the hearings last August. As we know now,

confidential information was again turned over by Treasury to the White House—

this time under the guise of a Treasury Department inspector general’s

investigation.

This calls into question not only the independence of the IG, but also the

willingness of this administration to politicize what is supposed to be an

internal watchdog.

It also calls into question the entire testimony offered by White House

officials before the Senate Banking Committee—as they were given another heads

up in order to best tailor their testimony to help the boss.

Last November I wrote to then Chairman Riegle and ranking member

D’AMATO about what I had discovered. In my letter I stated:

As you know, over these past several months I have continued my efforts to

resolve outstanding questions which were raised during the Banking Committee's

Whitewater hearings. Initially I became concerned upon discovering during our

hearings that the Treasury Inspector General had turned over to the White

House—at Lloyd Cutler’s specific request-transcripts of all the testimony taken

by the investigators a full week before the Office of Government Ethics (OGE)

report was made public. At the time we learned this, several former Inspectors

General expressed amazement at this unprecedented action. However, no further

review of the incident was undertaken.

During my investigation of this disclosure, I discovered that not only were

the documents released to the White House at the specific request of White

House Counsel Lloyd Cutler, but, in doing so, the Treasury turned over

confidential RTC information to the White House.

On Saturday, July 23, 1994, the Department of the Treasury gave the White

House all of the sworn depositions of Treasury, White House, and RTC personnel.
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These depositions were unedited.

According to the RTC, it was not until July 26 or 27 that the RTC became

aware of the fact that RTC depositions had been provided to the White House.

July 26, after reviewing the information provided by the Treasury I.G.,

Lloyd Cutler testified before the House Banking Committee.

July 28 and 29, Counsel to the RTC Inspector General Patricia Black redacted

all the Treasury, RTC, and White House depositions in order to remove

confidential RTC information.

July 31 the OGE report, with edited testimony, was provided to Congress and

subsequently made public.

Given that the focus of our hearings this past August was the improper

transmittal of confidential information from the RTC to the White House

regarding Madison Guaranty and the Clintons, I must tell you I am appalled that

the same Treasury Department, acting under specific direction from Secretary

Bentsen, would again provide nonpublic information about the Madison Guaranty

case directly to the White House.

In addition, I found it extraordinary that the White House, which was itself

under investigation, would be given nonpublic information prior to

Congressional hearings—particularly when Congress itself was not given the

information.

And now of course we have discovered that Mr. Cutler and others used this

information not only to assist in the drafting of Mr. Cutler's testimony—but to

help White House staff with the inconsistencies in their own stories.

I find this entire episode just another example of the extraordinary lengths

the White House was willing to go to keep the facts from Congress, keep the

facts from the American people, and ultimately to protect the administration.

As I have said on this floor before, breaching the public trust is as

serious an offense as committing a crime, or being found liable for financial

penalties. Governments in free societies have a fundamental pact with the

governed. In exchange for the powers and responsibilities which is given the

Government, the people expect fairness, evenhanded justice, impartiality, and

they held the innate belief that those in power can be trusted to be good

stewards of their power.

Our form of democracy relies on checks and balances to keep too much

power from ending up in just one place-and Congress, as the people’s closest

link to their Government has the responsibility to keep a sharp eye out for

abuses and breaches of the people’s trust. _

Thus every Member of Congress takes an oath of office, to uphold the

Constitution-and certainly part of that duty to be ever watchful for abuses of

power. Interestingly, and not surprisingly, it nearly always falls to the party

out of power to be the more diligent in watching out for abuses.

No one disputes this.

But one other fact should also be noted. As important it is for the general

public to believe in and trust that their elected leaders are performing their

jobs in an ethical, truthful, and fair manner—we, in Congress, must also

believe that those in high positions of responsibility are telling us the

truth. When we ask questions or make inquiries we must trust that

administrations will tell the truth, will be honest, and that when we get an

answer, it is a full and complete one.

Unfortunately, Madam President, it is this standard that inevitably some
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administration officials seem unable to comprehend.

Instead of cooperation and truthfulness we have seen evasions, omissions,

misstatements, and possibly outright lies.

And the story of potential abuse of the public trust, the politicization of

independent agencies and investigations, the use of confidential material for

political gain—it only seems to get worse the deeper you look.

Madam President, the next rounds of hearings will go a long way toward

clearing the air, and I commend the chairman of the Banking Committee for

brining this matter back into the public eye.

I reserve the remainder of my time and I yield the floor.

Mr. DODD addressed the Chair.

The PRESIDING OFFICER.

Who yields time?

Mr. SARBANES.

Madam President, I yield 5 minutes to the distinguished Senator from

Connecticut.

The PRESIDING OFFICER.

The Senator from Connecticut is recognized for 5 minutes.

Mr. DODD.

Thank you, Madam President, and I thank my colleague from Maryland.

Madam President, let me begin these brief remarks by commending our

colleagues from New York and Maryland for what I think is a very fair and

balanced resolution. Obviously, matters such as this are a source of deep

controversy and can get out of hand. The fact that they have presented us with

a resolution that is balanced and fair is a credit to both the Senator from

Maryland and the Senator from New York. Any discussion of this ought to begin

with an expression of appreciation on the part of all of us in this body,

particularly those of us who will serve on the special committee and who will

be working during this calendar year to carry out the mandates and requirements

of this resolution. Now I would like to make a few brief observations about the

resolution.

As my colleagues know, Madam President, there was a vote by 98 to O on March

17 of last year to look into these matters, and what we are talking about here

is a continuation of that process. This resolution is simply another step in a

process designed to help the American public know the facts about Whitewater.

Second, I would like to point out, Madam President, that the

President has fully cooperated in this process. We ought to commend him for

this unprecedented level of cooperation.

Many of us recall other Presidents who, when confronted with similar

situations, have clogged up the courts of this land, fighting everything along

the way. This administration has not done that. In fact, the administration has

been entirely forthcoming.

As we discuss these matters, it is important to make it clear that, unlike

previous situations where there was a constant conflict between the executive

branch and the legislative branch over documents and testimony, that has not

been the case here. The administration has complied with every document

request, answered every question that has been submitted to it, and I am

confident is ready and willing to cooperate in this second stage of the

proceeding.
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I think that is an important point to make because, as we look down the

road, there is the potential for a prolonged and nasty conflict between the

executive and legislative branch.

Third, Madam President, I think last year’s hearings, despite moments of

passion and emotion, were credible and fair. I think it is important to point

out and to state emphatically that it was the conclusion of the

committee *36777 last year that there had been no violation of criminal

statutes or ethical standards.

Of course, individual Members may have their own particular opinions on

those matters, and certainly that is their right. But, as a conclusion of the

committee, let me restate, Madam President, there were no violations of any

criminal statute or any ethical standards. That was the conclusion of last

year’s hearings.

Now we are going to go to a second phase. I have listened to some who are

suggesting that there must have been some wrongdoing, or, even worse, they have

already reached the conclusion that there was wrongdoing. Quite simply, that is

inappropriate. The purpose of the hearings is to determine whether there was

wrongdoing—we must not prejudge the matter.

We do not want to end up appearing like that famous character from the West,

Judge Roy Bean. Everyone will remember Judge Roy Bean. He used to say, "We’ll

hang ’em first and try ’em later."

Sometimes that can happen in congressional proceedings, and I know it is not

the intention of anyone on the committee to have that be the case.

So let us avoid partisan wrangling and get the facts on the table. Now the

presumption of innocence may not apply to congressional hearings in the same

way as in our court system, but there ought to at least be an effort to fully

consider matters, and let people have their say, before we reach any

conclusions.

Last year, the Senate held thorough hearings, as I mentioned earlier. The

committee heard from 30 witnesses, generating 2,600 pages of testimony; 38

witnesses were deposed, generating some 7,000 additional pages of testimony.

It is very difficult to sort through that much material and I want to thank

the staff for the work they did. That was a herculean effort. Both the majority

and minority staff had to work extremely long hours on this matter, Madam

President, and they deserve our appreciation.

Obviously, Madam President, the Senate’s integrity and credibility

are at stake. The American public has a right to know the facts about

Whitewater and the Senate has a constitutional obligation to see that they do.

Last year, the facts were presented fully and impartially. That must be our

goal this year. The public, in my view, is fed up with the partisanship that

seems to cloud every issue.

As we go through this process, I urge my colleagues to avoid that partisan

pitfall. Because we are entering a presidential campaign cycle, that may be

difficult for some. But we must all try. The President is sadly correct, and I

suspect most of my colleagues, regardless of their political persuasion, would

agree when he says that the politics of personal attack are alive and well. I

agree with the President that the best way to put this matter behind us is to

address the facts candidly.

Madam President, I ask for 2 additional minutes.

Mr. SARBANES.
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I yield whatever time the Senator requires.

Mr. DODD.

I thank my colleague. I will wrap this up.

Madam President, the public wants us to present the facts impartially, come

to our conclusions and then move on. And it bears repeating that after going

through such a process last year, the Banking Committee concluded that there

had been no violation of criminal statutes or ethical standards.

During this next stage, we must not get into political diversions and drag

this thing out. The American people want us to get on with the business of

creating jobs and expanding economic opportunity, of dealing with health care

issues and education. They want us to tackle the hard problems that they face

every day.

I think it was there sense of frustration with politics as usual, more than

anything else, that created the changes in the Congress. We now have a

Republican leadership, and every committee is chaired by that party. They now

have an even greater responsibility to the public. They must elevate the good

of the nation above politics and I hope that they will do so in proceeding with

this matter.

Once again, I commend Senator D'AMATO and Senator SARBANES for putting

together a fair resolution and for stating their determination to wrap this

matter up by February of next year. I hope we can stick to that schedule and

finish this job efficiently.

Finally, while the subject of the independent counsel statute is not the

subject of this particular resolution, Madam President, I want to suggest that

we revisit that legislation as soon as we can.

The idea of appointing an independent counsel was to keep politics out of

these issues. Unfortunately, it seems that the statute may invite fishing

expeditions. We need to be very careful about spending the taxpayers dollars in

this way. Otherwise we will have some questionable expenditures. I was told the

other day that someone was looking at a witnesses' grade school and high school

transcripts. I hope that report is inaccurate because there is just no way to

justify that kind of expenditure.

There is the potential for an independent counsel to run wild and we

need to carefully monitor these matters. I caution those who would like to use

independent counsels for political gain—regardless of whether it was a previous

administration or this administration—that whatever goes around comes around.

We would be well advised, in my view, to take a hard look at how some of these

operations are being run.

Of course, Congress spends a great deal of money on these investigations.

The Banking Committee spent about $400, 000 last year, and this resolution

authorizes another $950,000. But even that amount is only a fraction of what

the independent counsel is spending. We are looking at almost $10 million spent

by the independent counsel and that is just the beginning of it. That figure

will go higher.

Of course, the Federal Government must investigate serious accusations of

wrongdoing to maintain the public trust. But when it appears there are more

Federal agents operating in Little Rock than there are in high— crime areas in

certain parts of our country, then one ought to pause and look carefully at

what we are doing.

Again, I know that the independent counsel statute is not the subject of
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this resolution. I do not want to inject a whole new subject of debate. But I

think we ought to take another look at that law and make sure it is operating

properly. ,

Again, I commend the chairman of the Banking Committee, my friend from New

York, Senator D’AMATO, and my colleague and friend from Maryland, Senator

SARBANES, for the fine job they have done in working out this resolution. We

have a very difficult job in front of us. Hopefully, we will conduct our work

thoroughly, fairly, and promptly, and in a manner that brings credit to this

great body. I look forward to the effort.

Several Senators addressed the Chair.

The PRESIDING OFFICER.

The Senator from New York.

Mr. D’AMATO.

Madam President, at this time, I ask for the yeas and nays.

The PRESIDING OFFICER.

Is there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

Mr. D’AMATO.

I yield to the Senator from Pennsylvania 10 minutes.

The PRESIDING OFFICER.

The Senator from Pennsylvania has 10 minutes.

Mr. SPECTER.

Madam President, I thank the distinguished chairman for yielding me this

time. I support the resolution and commend the chairman and the ranking member

of the Banking Committee for presenting a resolution which I understand will

have wide bipartisan support.

I believe it is important to have a congressional inquiry on this in the

broad terms which are described in the resolution. It is with some regret, I

note, that it has taken us more than a year to get to this point. But it is

better late than never, and these are matters where congressional oversight is

important.

I recognize the sensitivity of a congressional inquiry on a matter which is

being handled by an independent counsel, also known as the special prosecutor.

But the functions are very, very different where you have an investigation

which is handled through grand jury proceedings which are secret and which are

directed at indictments. I know that field with some detail, having been a

district attorney myself and *56778 having run grand jury investigations.

That is very, very different from a congressional inquiry where we are

inquiring into matters in the public record for the public to see what is going

on in Government with a view to legislative changes.

The thrust and focus are entirely different between a grand jury

investigation conducted by independent counsel and a congressional inquiry

which will be handled through the Banking Committee. I am glad to see that the

composition of the committee will be expanded to include the chairman and

ranking member of the Judiciary Committee, or their designees.

Madam President, the issues involved here have long been a concern of many

of us in this Chamber, and I refer to statements which I made last year dated

March 17, June 9, June 16, and June 21. I will not incorporate them because

that would unduly burden the RECORD, but a good many of my thoughts were
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expressed last year on the matter.

I was particularly concerned about issues involving the RTC as to their

inclusion, which was not handled last year, and I am glad to see that the

Resolution Trust Corporation is included in the scope of the inquiry which we

are about to undertake.

This matter was one that I focused on when we had an oversight hearing on

the Department of Justice on July 28 of last year, and I ask unanimous consent,

Madam President, that a number of documents be printed in the RECORD which have

not been made a part of the RECORD heretofore: My letter dated July 26, 1994,

to Attorney General Reno; the attachment of a list of documents which I had

wanted to inquire into during the proceedings before the Judiciary Committee;

the response which was made by Robert Fiske, who was then independent counsel;

and a portion of the transcript dated July 28, 1994 before the Senate Judiciary

Committee.

The PRESIDING OFFICER.

Without objection, it is so ordered.

(See exhibit 1.)

Mr. SPECTER.

I thank the Chair.

Madam President, these documents will show on their face concerns which were

on the record and which were apparent from such documents: that there were

considerable issues to be investigated in the RTC at that time. It is

unfortunate, in a sense, that there has been the long delay, because we all

know, as a matter of investigative procedure, that leads grow cold and

witnesses’ memories diminish and that the best investigation is a prompt

investigation. But the time factor is something that cannot be altered at this

time, and at least now we will have a congressional inquiry which will move

forward into these very, very important matters.

I agree with the distinguished Senator from Connecticut when he talks about

the presumption of innocence. I think that is indispensable as a matter of

fairness to all concerned. But these are questions which need to be answered,

and questions do not imply an answer of any sort; they raise issues which ought

to be answered. We ought to let the chips fall where they may. And in a

Government based on a Constitution which elevates the separation of powers

among the Congress in article I, and the executive branch in article II, and

the judiciary in article III, the congressional oversight function is a very,

very important function. Now, finally, we will be in the context where we will

be able to inquire into these matters and to find out what those answers are.

I am confident that there will be a fair, judicious, quality inquiry

conducted by the committee, and this resolution is one which I think ought to

be supported broadly by the U.S. Senate.

I thank the Chair and yield the floor.

EXHIBIT 1

U.S. SENATE, COMMMITTEE ON THE JUDICIARY, WASHINGTON, DC, JULY 28, 1994

(The following is a partial transcript of the above proceedings)

Senator SPECTER. Thank you, Mr. Chairman. Attorney General Reno, as you
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know, I had intended to ask you questions about the handling by the Department

of Justice in the matter involving David Hale in this oversight hearing, and I

may be able to cover the principal points of my interest without undue

specification, or at least undue specification from your point of view.

At the outset, I would like to put into the record my letter to you dated

July 26, 1994, together with the chronology of events and all the attachments

which I sent over to you, except for numbers 20 and 21. I may get into 20 and

21. I think the balance have been in the record in one form or another, and

even if they haven’t I think they are appropriate for the public record.

<The letter referred to follows:>

U.S. SENATE,

COMMITTEE ON THE JUDICIARY,

Washington, DC, July 26, 1994.

Hon. JANET RENO, ‘

Attorney General, Department of Justice, Washington, DC.

DEAR ATTORNEY GENERAL RENO: I have just noted that you are scheduled to

testify before the Judiciary Committee on Thursday, July 28, at 2:00 p.m. at an

oversight hearing.

In that hearing I intend to ask questions on the Justice Department’s role

in investigations of Madison Guaranty and/or "Whitewater." While I have not had

access to many of the relevant documents, I have seen a few and am alerting you

to those documents which will formulate at least some of the basis for my

questions.

Some of the documents are referred to in my floor statement on June 21.

Other documents that I may refer to are listed on the attached index.

Sincerely,

ARLEN SPECTER.

Senator SPECTER. I would also want to put into the record the faxed letter

from Robert Fiske, Independent Counsel, to me, dated July 27, 1994.

<The letter referred to follows:>

U.S. DEPARTMENT OF JUSTICE,

OFFICE OF THE INDEPENDENT COUNSEL,

Little Rock, AR, July 27, 1994.

Hon. ARLEN SPECTER,

U.S. Senate, Committee on the Judiciary, Washington, DC.

DEAR SENATOR SPECTER: The Department of Justice has sent over to me a copy

of your letter of July 26, 1994 to Attorney General Reno, together with the

index of documents enclosed with it.

It is apparent from a review of the documents on that index that they relate

to the handling by the Department of Justice of a particular criminal referral

from the RTC. Based upon interviews we have had with representatives from the

Kansas City Field Office of the RTC, we are currently actively investigating

this matter. Accordingly, I would respectfully request that you not go into

this subject with the Attorney General at your hearing tomorrow since to do so

might prejudice our ongoing investigation. (For similar reasons we request that

you not go into the matter referenced by documents #20 and #21.)

We have made a similar request to both the Senate Committee on

Banking, Housing, and Urban Affairs and the House Committee on Banking, Finance

and Urban Affairs which, as you know, are in the process of conducting

Whitewater hearings. Both of those Committees have agreed not to go into this
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subject until we have completed our investigation.

Respectfully yours,

ROBERT E. FISKE, Jr.,

Independent Counsel.

Senator SPECTER. At the outset, I want to say for the record that I do not

agree with the deference which the Congress has accorded the independent

counsel because I believe that Congress has independent status, and at least

equal status, if not more important status, on matters of public policy than

the criminal prosecutions. But the Senate has decided otherwise as a political

matter, in my opinion.

As I reviewed the charter of Mr. Fiske, it seemed to me that questions about

oversight on what happened with David Hale were not within his charter, his

charter being to investigate matters of possible criminal or civil wrongdoing.

I am advised to the contrary on that, and we may get into that in some

specificity.

So let me start in an effort to ask the questions in a generalized way, but

candidly as they arise on David Hale’s matter. I refer to a memorandum from RTC

investigator Jean Lewis to Richard Iorio which quotes officials within the

Department of Justice, which is why I ask you about this; specifically, Ms.

Donna Henneman in the Office of Legal Counsel. Without making anything more

specific as to the Hale matter, my question to you as a general matter is, any

time a referral comes in to the Department of Justice that would make the

Department look bad or has political ramifications, it goes to the Attorney

General. Is that true?

Attorney General RENO. I don't know whether any time something comes in to

the Department that would make the Department look bad it comes to the Attorney

General.

Senator SPECTER. Well, if you don’t know, who does, Attorney General Reno?

Attorney General RENO. I would suspect that each one of the 95,000 people

who hear something that might make the Department look bad. I think your

question is a little bit broad. I cannot answer it. As I have tried to say from

the very beginning, when I appointed Mr. Fiske I tried to make sure that he was

as independent as possible. I have continued to try to do that, and I think the

*S6779 worst thing that I could do would be to comment or talk about matters

that he is pursuing. I should be happy, because I have great respect for the

Senate and for you, at the conclusion of the matter to try to respond to

anything, including the specifics.

Senator SPECTER. Well, I don’t think that is sufficient, Attorney General

Reno, because I think this is a legitimate matter for Judiciary Committee

oversight, and we don’t have very much of it. But I accept your point that my

question was too general, so I will be specific.

The investigator, L. Jean Lewis, of RTC, had many conversations with

representatives of the Department of Justice, as reflected in the number of the

memoranda which I sent on to you. So if it is too general as to whether any

time a referral comes in that would make the Department look bad or has

political ramifications it goes to the Attorney General, I would ask you, were

you personally informed about the referral from the RTC on the check kiting

case involving Madison Guaranty?

Attorney General RENO. As I indicated to you, Senator, I made a

determination when I appointed Mr. Fiske that I would not comment or make any
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comment. He has expressed to you that he would prefer that I not comment on the

specific matters. I do not want to do anything that would impair has

independence. I do think you have an oversight function with respect to the

Department of Justice, and when it would be appropriate for me to comment I

would look forward to the opportunity to do so.

Senator SPECTER. Well, tell me, Attorney General Reno, has would it impair

Mr. Fiske’s investigation or prosecution for you to answer a question as to

whether you had personal knowledge of a referral to the Department of Justice?

Attorney General RENO. I can’t tell you, sir, because I have tried to do

everything in my power to make sure that Mr. Fiske’s investigation is

independent and I don't know what his investigation involves. Therefore, I am

not going to say anything that could possibly interfere with his investigation.

Senator SPECTER. Well, my question to you is how could it possibly interfere

with his investigation to answer a question as to when you had knowledge of a

referral to the United States Department of Justice.

Attorney General RENO. I don’t know, sir, because I am not going to take the

chance of interfering with it. You would have to ask Mr. Fiske because I don’t

want to do anything at this time that would interfere or impair that

investigation. I do not know the nature of the process of that investigation

and it would be inappropriate for me to comment, but I do——

The CHAIRMAN. Put another way, Senator, how would it shed any light in this

oversight if the Attorney General answered that question? What the hell

difference does it make now?

Senator SPECTER. Well, the hell difference that it makes now is on an

earlier question which I asked that whenever there is a matter with political

ramifications that it goes to the Attorney General—and I asked that question in

its broadest terms and was told that it was too general, so that is when I came

back to the specific question.

The CHAIRMAN. Let me ask the question the other way to the Senator. Mr.

Fiske’s investigation in this matter is likely to be wrapped up. He has been

moving expeditiously. Does it matter to the Senator whether or not the Attorney

General speaks to this issue today or in two weeks or a month, or whenever it

is when Mr. Fiske settles this part of his investigation? I don’t know when he

is going to settle that, but I mean he has been moving very rapidly.

In terms of oversight for next year's budget and last year’s actions, it

seems to me the Senator would have plenty of time to ask these questions as it

would impact on the outcome of the Senator’s view as to what the Attorney

General should or shouldn’t do in the future.

Senator SPECTER. Well, I would be glad to respond to the chairman. It does

make a difference to me, and it makes a difference to me because this is an

oversight hearing and the request to the committee chairman to have oversight

on these matters was declined. There has been a charter which is very, very

narrow before the Banking Committee, and this does not involve, to my

knowledge, a matter which is within the charter of Mr. Fiske until when I sent

a letter to the Attorney General, I suddenly find a reply from Mr. Fiske.

I had two detailed conversations with Mr. Fiske, the thrust of which—

and I would be glad to detail them—led me to the conclusion that there was

absolutely no interference with the criminal prosecution, a subject that I have

had some experience with.

So when I asked the Attorney General a question as to when she has knowledge
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of a referral, I can’t conceive that it interferes with an investigation, and

that is why I am asking an experienced prosecutor who is now the Attorney

General how could it conceivably interfere with a pending investigation.

Attorney General RENO. An experienced prosecutor, Senator, doesn't comment

about something that she doesn't know about. I don’t know about the details of

Mr. Fiske’s investigation. But if Mr. Fiske doesn’t have any problem with it,

what I would suggest that we do is prepare the questions, submit them to Mr.

Fiske. If he has no objection to my answering them, then we will try to answer

them because I honor your oversight function and I would want to be able to

honor that and to not interfere with Mr. Fiske’s investigation.

Senator SPECTER. Attorney General Reno, I did not say that Mr. Fiske did not

have a problem. He specifically told me that he would like the field to be

totally left alone. What I said to you was that after talking to Mr. Fiske, I

had no doubt that these questions were appropriate, in my judgment, on

oversight by the Judiciary Committee.

Let me ask you this, Attorney General Reno. In terms of the charter that Mr.

Fiske has about investigating matters which may involve a violation of the

criminal or civil law, is the handling by the Department of Justice of David

Hale's matter something that falls within that charter?

Attorney General RENO. I have tried to, again, let Mr. Fiske define that

based on the charter that we described so that I would not in any way impair

his independence.

Senator SPECTER. Well, do you have any interest in whether any current

employees of the Department of Justice are subject to an investigation which

might be within Mr. Fiske’s charter for possible criminal wrongdoings?

Attorney General RENO. Yes.

Senator SPECTER. Well, if that were so, would you have a duty as the head of

the Department of Justice to take some action on those matters before a long

investigation was concluded?

Attorney General RENO. It depends on what they are, sir.

Senator SPECTER. Well, suppose they were obstruction of justice?

Attorney General RENO. It depends on the nature of the facts and the

circumstances, sir

Senator SPECTER. Well, do you know anything about that on the Hale matter?

Attorney General RENO. Again, sir, I can’t comment on the Hale matter.

Senator SPECTER. I am not asking you to comment on the Hale matter. I am

asking you whether you know anything about the Hale matter.

Attorney General RENO. That would be commenting, sir, and what I would

suggest, if we want to pursue this, is that you pose the questions and then

let’s see whether Mr. Fiske thinks that they would in any way interfere with

the investigation. I am delighted to answer them if they don’t interfere.

Senator SPECTER. Well, I am not going to follow the way you would

like me to proceed. I make a judgment as to what I think a Senator ought to do

by way of oversight, and if you have a concern about that I am prepared to

discuss it with you, but I am not prepared to take your instruction or your

suggestion.

The question that I pose on an investigation by Mr. Fiske as independent

counsel within his charter to investigate crimes, obstruction of justice,

within the Department of Justice is not something which bears on anything which

could conceivably implicate the underlying facts on what David Hale is doing.
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Is Ms. Paula Casey-I understand that she is, but can you confirm for me that

she is still the United States attorney?

Attorney General RENO. Yes, sir, she is.

Senator SPECTER. Is she the subject of a criminal investigation by Mr.

Fiske?

Attorney General RENO. You would have to talk to Mr. Fiske.

Senator SPECTER. Do you know whether or not she is the subject of a criminal

investigation by Mr. Fiske?

Attorney General RENO. You would have to talk to Mr. Fiske. I have avoided

having anything to do with Mr. Fiske’s investigation in terms of any

information that he may have so that I do not impair his independence.

Senator SPECTER. Would you continue a United States attorney operating

actively if that United States attorney were the subject of a criminal

investigation?

Attorney General RENO. It would depend on the circumstances.

Senator SPECTER. Well, under what circumstances would you terminate such an

attorney?

Attorney General RENO. It would depend on the circumstances. Again, you get

into a situation of hypotheticals and it is far better that we look at the

actual facts, and I would be happy at the appropriate time to do that with you.

Senator SPECTER. Well, Attorney General Reno, I consider your responses, as

I see them, totally unsatisfactory, and I consider them totally unsatisfactory

because I am not asking you anything about a pending investigation. I am asking

you questions as to what came to your knowledge as the Attorney General of the

United States Department of Justice.

I am asking you questions about what you know and about what your policy

would be if there were charges of criminal wrongdoing, and I don’t ask these

questions in a vacuum or for no purpose. I ask these questions in the context

of having initiated an inquiry on oversight on something which is outside the

charter of the independent counsel.

The CHAIRMAN. In your opinion, Senator, right, is that correct? In your

opinion?

Senator SPECTER. Everything I say is in my opinion. You can add that to

everything. I don’t speak for anybody but myself, but I do speak independently

for myself.

I took a look at an extensive series of correspondence which has gotten to

the Department of Justice and gotten to the FBI and gotten to the United States

attorney’s office and gotten to the executive office and gotten to the Office

of Legal Counsel, according to these documents, which I sent to you

as soon *36780 as I knew there would be this hearing so you would have an

opportunity to review them. I promptly advised the chairman as to what I

intended to do there would be no surprises about it.

The CHAIRMAN. That is correct.

Senator SPECTER. When I pursue the matter and find I have a telephone call

and a letter from the independent counsel, I call him and then I am told that

it is within his charter, that there is an investigation which is underway for

obstruction of justice.

As I review the facts of this matter, I am struck with wonderment as to how

officials in the United States attorney’s office decline to have immunity

granted to David Hale, and then independent counsel comes in and in a short
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time has a grant of immunity. Then officials in the United States attorney’s

office in Little Rock recuse themselves in a later matter, and I wonder how can

they recuse themselves in a later matter without having recused themselves in

an earlier matter, given their relationship to subjects of the investigation.

I ran a big office myself as a prosecutor, and if I had any reason to

believe anybody in my office had any problem, I wouldn’t wait for anybody to

cleanse it totally and thoroughly and immediately. I do not believe that the

charter to the independent counsel takes away any of the authority or the

responsibility of the Attorney General to act in that circumstance.

In my opinion-everything I say is in my opinion—the questions which I have

asked you are entirely appropriate questions, and I give some additional

background because I think these are matters which ought to be answered, and I

intend to pursue them and I don’t intend to wait.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

General, I think you have answered totally appropriately, in my opinion. I

think were you to do otherwise, in light of Mr. Fiske’s comments, you would be

excoriated by Mr. Fiske and anyone else. I guarantee you, you would have an

article saying that you have interfered if you went in and, quote, "cleansed,"

were there a need to cleanse. You would be accused of whitewashing to avoid Mr.

Fiske being able to fully look at the matter.

You are answering, in my opinion, totally appropriately, and you have done

what I don’t know many others have been willing to do. You have said to this

committee, without having to have some big show on the floor, that when Mr.

Fiske says he is finished with this phase of the investigation you will come

back and you will answer questions. It seems to me you are being totally

appropriate, but that is why there are Democrats and Republicans, chocolate and

vanilla, good and bad, right and wrong, different points of View. Our opinions

are different.

I respect this man. He did notify me. Stick to your guns, don’t answer his

questions, in my opinion.

Senator SPECTER. If I might have just one sentence?

The CHAIRMAN. Yes. You may have more than one sentence.

Senator SPECTER. I don’t think this matter has anything to do with good and

bad or chocolate and vanilla.

The CHAIRMAN. Well, it may not have to do with good and bad, but it has to

do with what one considers to be the appropriate way for you to respond. I

think you are responding appropriately because I think you are in the ultimate

catch—22 position. At the request of all of us in the Senate, you appointed a

Republican named Fiske. Now, the Republican named Fiske tells you, please don’t

respond to anything having to do with this. You are being asked to respond to

something having to do with this, and if you respond or don't respond, you are

in deep trouble in the minds of whoever wants to view you as being in trouble.

I think you are doing just fine. My view is worth no more, probably a little

less in this circumstance, than the Senator from Pennsylvania’s, but good job,

General.

INDEX

1. RTC Chronology of Criminal Investigation.
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2. Letter of September 1, 1992 from L. Richard Iorio (RTC—KC) to Steve

Irons (FBI) transmitting criminal referral.

3. Letter of September 1, 1992 from L. Richard Iorio (RTC—KC) to Charles A.

Banks (DOJ) transmitting criminal referral.

4. RTC Internal Memorandum, May 3, 1993. Background remarks and conversation

with AUSA Bob Roddey’s Office re: Madison Guaranty Savings referral.

5. RTC Internal Memorandum, May 19, 1993. Additional conversation with

Office of Legal Counsel for U.S. Attorney's U.S. Justice Department,

Washington, D.C. No record of Madison criminal referral at Washington DOJ.

6. RTC—KC E—Mail, May 19, 1993. Madison matter forwarded to Donna Henneman

in "Legal Counsel." Referral submitted to that office "because of the political

ramifications and political motivations."

7. RTC-KC E—Mail, May 26, 1993. Follow—up call from Donna Henneman (DOJ).

RTC advised by an FBI agent in Little Rock that it was a ’very solid case of

check kiting, and was highly prosecutable." Henneman was growing increasingly

frustrated by the situation, because she had seen the information, knew that it

had come in, and couldn’t understand why she was having such a hard time

tracking where the referral and exhibits had gone.

8. RTC—KC E—Mail, June 8, 1993. Conversation with Donna Henneman (DOJ).

Madison Referral has reappeared on her desk. Criminal Division has sent memo to

Doug Frazier (in Depty. Atty. General Heyman’s office) advising him that there

was "no identifiable basis for recusal of the U.S. Attorney in the Eastern

District of Arkansas." Referral sent to Frazier for review and final decision.

9. RTC—KC E—Mail, June 23, 1993. Conversation with Donna Henneman (DOJ).

Package returned from Frazier. Frazier appointed U.S. Attorney in Florida.

10. RTC—KC E—Mail, June 23, 1993. Further conversation with Donna Henneman

(DOJ). Spoke with Doug Frazier. Decision made to return the referral back to

the Arkansas U.S. Attorney. No basis for recusal.

11. RTC—KC E—Mail, June 29, 1993. Source indicates Madison referral has been

returned to Little Rock. Acting U.S. Attorney will not act on referral. It is

being held until U.S. Attorney designee Paula Casey takes office.

12. RTC—KC E—Mail, September 23, 1993. Conversation with Donna Henneman

(DOJ). Washington DOJ would like to be copied on all future transmittal letters

concerning Madison referrals with an additional one paragraph summary of the

content of the referrals with the transmittal letters, so that Henneman will be

aware of those with "sensitivity issues."

13. RTC—KC E—Mail, September 29, 1993. Conversation with Donna Henneman

(DOJ). DOJ would like copies of all future Madison referrals sent to Washington

in addition to sending to U.S. Attorney in Little Rock. Henneman will confirm

this in writing.

14. RTC—KC E—Mail, September 29, 1993. Conversation with Donna Henneman

(DOJ). Washington DOJ withdrawing request for referrals to be sent directly to

Washington, but would still like copies of transmittal letters with addendum

summary paragraph.

15. RTC—KC E—Mail, October 27, 1993. Conversation with Donna

Henneman (DOJ). Inquiry on whether declination letter had arrived from Little

Rock U.S. Attorney.

16. Letter of October 27, 1993 from Paula J. Casey (U.S. Attorney) to L.

Jean Lewis (RTC). Declination letter on the Madison referral.

17. Letter of November 1, 1993 from L. Jean Lewis (RTC) to Paris J. Casey
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(U.S. Attorney). Confirmation of declination letter and the stipulation from

October 27th letter that the matter was concluded prior to the beginning of

Paula Casey’s tenure and that the RTC had never been advised of such result.

Chronology of correspondence between RTC and DOJ.

18. RTC—KC E-Mail, November 15, 1993. Transmittal of white paper outlining

chronology of events related to 1992 Madison referral. Challenges news article

indicating that decision to decline Madison referral had been prior to Paula

Casey’s appointment.

19. RTC—KC E—Mail with attachment, January 6, 1994. Discussion of contact

with reporter.

20. Letter of September 15, 1993 from Randy Coleman (David Hale Attorney) to

Paula Casey. Coleman has been trying to negotiate a plea and senses that Casey

is reluctant because of "political senitivity."

21. Letter of September 20, 1993 from Randy Coleman to Michael Johnson.

Reiterates interest in plea negotiations, offering David Hale’s information and

willingness to participate in undercover activities.

Mr. SARBANES.

What is the time situation, Mr. President?

The PRESIDING OFFICER.

The Senator from Maryland has 31 minutes; the Senator from New York has 20

minutes.

Mr. SARBANES.

Mr. President, I yield 10 minutes to the Senator from Arkansas, Senator

PRYOR.

Mr. PRYOR.

Mr. President, we have come to a point in this debate when we are about to

vote on this particular resolution. If I might, I would like to talk for a few

moments about the public’s right to know, as the distinguished chairman of the

Banking Committee from New York has made reference to.

He says the public has a right to know what happened in the Whitewater

matter. The public has a right to know who did what, when, and whatever. I can

assure you that the Senator from Arkansas does not disagree.

But I think also the public has a right to know something else. I think the

public has a right to know in this case exactly how much money of the

taxpayers’ dollars we are spending in the so—called Whitewater matter. I think

the public has a right to know that with this resolution, if it passes and if

the funding goes through-and we all assume it will—the Senate alone will have

spent, up through January or maybe February of next year, in the Whitewater

matter $1.350 million of Senate money to investigate this matter. I do not have

available the amount of money the House of Representatives has spent and will

spend in the future. And we do not know exactly how much the cost of the

independent counsel will be. But here are some figures I might throw out for

the RECORD at this time. To the best of our knowledge, Mr. *56781 President,

thus far, as of August 31. 1994, the independent counsel, Mr. Starr and Mr.

Fiske, combined, spent $1.879 million. Projected funding for the independent

counsel for the 1995 fiscal year is $6.3 million, which is a subtotal of $8.129

million, and a total, adding all the figures up, Mr. President, for both the

Senate and the independent counsel to investigate so—called Whitewater, comes

to almost $10 million in taxpayers’ dollars.

Mr. President, I think there is something else the public has a right
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to know. I think the public has a right to know that this White House, this

President, this First Lady, this administration, has never one time been

accused of lack of cooperation. In fact, our President has pointed out, as one

of our colleagues has already mentioned, that to be candid and truthful in this

matter is going to be the quickest and best way to get to the bottom of it.

In the first round of hearings last summer, the committee heard from 30

witnesses generating 2,600 pages of testimony, deposing 38 witnesses,

generating 7,000 pages of testimony.

The administration has produced thousands of pages of documents for

committee review. This administration has complied with every document request.

They have answered every question posed to it. The administration is ready and

willing to cooperate on this second round of hearings and it bears emphasis, I

think, that after the long days of hearings and pages of documents reviewed,

that the Banking Committee concluded at the end of this hearing, in phase 1,

that there had been no violation of a criminal statute and no violation of an

ethical standard.

Mr. President, I think, too, it needs to be added that at no time during any

of these investigations or any of these hearings, whether it be in Little Rock

or Washington, the Banking Committee or the special counsel, wherever, to the

best of our knowledge, not one witness, not one person has taken the fifth

amendment.

I think that this speaks loudly and clearly about this administration's

position, wanting to get on with the important business of our country.

Mr. President, let me compliment our friend, Senator SARBANES, for working

out what I think-and going forward with—is a fairly reasonable proposal in

trying to attack this problem and to set up these hearings. I think that there

are some things, however, that I must state that I do not feel are fair. I do

not feel that it is fair for one of the members of the committee, as he did

earlier in this debate, to come to the floor and say what should have been

within the scope of this hearing and then start talking about those particular

issues as if to condemn them, even though they are not in the scope of these

particular hearings.

Mr. President, I think for a Senator to come to the floor who is a member of

the Banking Committee and to make a statement like he knows for a fact, or he

has knowledge that Kenneth Starr, the special counsel, is now going to

reinvestigate the death of Vince Foster, I think the public has a right to know

how that particular Senator from North Carolina has knowledge of this so—called

fact, Mr. President. I think the Senator from North Carolina needs to explain

how he knows Mr. Kenneth Starr is now looking or relooking at the death of

Vincent Foster.

Mr. President, we hope that these hearings will be fair. We hope they will

be soon. We hope that they will be done in a very efficient manner. I am just

hoping above all, Mr. President, that in this hearing, these issues are not

going to be bogged down in the political morass that we have seen some other

hearings conclude with. I would like to say, also, Mr. President, that I think

for us to go back to the 1990 Governor’s campaign, I think is stretching it a

bit. I do not know what that has to do with Whitewater. I think some of my

colleagues would like to see us investigate Bill Clinton when he was the

attorney general of Arkansas. Maybe we would like to go back to look at his

campaign of 1974 when he ran for the U.S. Congress and was defeated. There
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might be some who have no limits on how far back in time we should go.

I hope we can keep our eye on the ball. I am hoping, Mr. President,

that we can keep our eye focused on the issue of Whitewater and the particular

mission under which carefully this resolution has basically pointed out would

be the scope of this particular hearing.

I am also concerned that one of our colleagues has referred to the "the

miserable job of Mr. Fiske." Those remarks were made earlier on this floor. Of

course, they refer to Mr. Fiske, who was allegedly fired from this

investigation as special counsel because he was not finding out enough,

bringing forward enough, to satisfy some of our colleagues.

Mr. President, I will conclude once again, as I have done other times on

this floor, by quoting a note that Vince Foster wrote. It is his last note. It

was his last sentence in this note, when he said "Here"—reference to

Washington—"ruining people is considered sport." Those were the words written

by the late Vincent Foster.

I am hoping, Mr. President, that when this investigation begins, every

person involved with that investigation, from top to bottom, will realize these

are human beings; they have families; they have hopes and desires; they have

beliefs; and they have reputations. Hopefully, we will not treat lightly those

reputations, and hopefully we will make certain that the character and the

nature of these hearings seek fairness and justice.

I yield the floor.

Mr. SARBANES.

Mr. President, I yield such time as he may consume to the minority leader.

Mr. DASCHLE.

Mr. President, I thank the ranking member. Let me say, I did not have the

opportunity to hear all of his remarks, but let me commend the distinguished

Senator from Arkansas for what I have heard him say. Let me associate myself

with each and every one of his words. He speaks from the heart, and he

certainly speaks for all Members in representing what we hope will be the

ultimate goal of this committee as we begin this ever once more.

This resolution provides a sum of $950,000 for the purpose of completing the

work on the Whitewater matter. I think it needs to be emphasized again, as we

consider the funding, that this resolution includes every issue related to

Whitewater that has any credence whatever. There ought not be any question

about its work, its scope, and the effort undertaken after today by the Banking

Committee.

The funding will expire on February 29 of next year. It is an adequate

amount to fund and an ample allowance of time to permit comprehensive and

thorough hearings, while providing also for the completion of this issue.

In the 103d Congress, the Senate voted on March 17, 1994, on a bipartisan

vote of 8 to 0, to authorize hearings on the Whitewater matter. Senate

Resolution 229, adopted in June of last year, authorized a first round of

hearings which were subsequently held by the Banking Committee.

The new resolution creates a special committee, administered by the Banking

Committee, to conduct the final round of these hearings. The committee will be

comprised of the full membership the Banking Committee, with the addition of

one Republican and one Democratic member of the Judiciary Committee.

Chairman D'AMATO will also chair this special committee. Senator

SARBANES will serve as the ranking member.
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Last year, the Banking Committee heard from a substantial number of

witnesses and took thousands of pages of testimony. Last year’s hearings were

thorough, fair, and bipartisan. They are the model which this year’s hearings

must emulate. . -

The majority, which conducted the hearings last year, were fair and

judicious in their approach. The new majority in this Senate has the obligation

to follow that record in exactly the same manner.

It is important to be thorough and comprehensive, because the American

people have a right to know all the facts about this matter; but it is equally

important that hearings be fair and responsible. We must all strive to remember

and draw the distinction between an unproven allegation and a known, verifiable

fact.

What is at stake is the integrity and credibility of the U.S. Senate. The

last Senate recognized this by voting unanimously to authorize hearings when

questions were raised that deserved examination. This Senate should follow that

example.

*86782 The Senate has the constitutional obligation to see that the facts

are brought out. It has the moral obligation to do so fully and impartially. If

we do less, we risk reinforcing the unfortunate impression that Senators care

more about partisanship than about conducting the Nation’s business in the best

interests of all the people.

The President has said that in an era of attack politics, the best way to

put this matter behind America is to address the facts candidly. He is entirely

right.

The administration cooperated fully and extensively with hearings last year

and stands ready to do so again this year. Last year, the President ordered his

administration to cooperate and all parties did so. Every document request was

honored. Every question raised by the committee was answered.

Americans have the right to know the facts of Whitewater. But Americans care

about other matters which are also on the Senate agenda a great deal more than

they do about this.

Americans are now facing a budget which seeks to dramatically alter Medicare

and student aid programs, as well as virtually every other thing the Government

does. They are anxious about the future, because so many millions of Americans

are either Medicare enrollees or have parents who are Medicare enrollees. They

are anxious to see the Senate begin the debate over the budget soon.

Americans expect the Senate to devote the bulk of our efforts to the issues

that are of most importance to the majority of American people. I agree. That

should be our priority. Today, no issue is more critical than resolving the

budget debate.

Mr. President, I urge prompt action on this resolution. I hope it allows for

completion of this matter with fairness and impartiality, so that Senators can

focus their attention on the issues that deserve it most, the problems facing

the American people.

I thank the ranking member for yielding.

Mr. D’AMATO.

Mr. President, I did not mean to unduly delay acting on this resolution,

because I think most things that have been said summarize where we are at, what

we are attempting to do, and the scope of the investigation and the manner in

which we hope to conduct it.
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I think is important to point out that what one of my colleagues, the

Senator from North Carolina, Senator FAIRCLOTH, pointed out is a matter of

public record. That is that Judge Starr is reexamining all matters reviewed by

Special Counsel Fiske, including Vincent Foster’s death.

I think he alluded to that, and I think he did so in that context. That is

not an area we intend to revisit unless there are some very special

circumstances, which I certainly do not envision. However, I think we have to

at least put it in that context.

As it relates to what the committee did and did not find last year, I think

it is important to note that the Republican minority did make findings on the

three major areas where there were questions of misconduct and malfeasance. I

will not attempt to enunciate all of them now, but that was a very strong

finding.

I would also like to point out that the majority made some findings and

recommendations as it related to the need to indicate very clearly that before

Congress, all executive branch members and others who testified are "required

to be fully candid and forthcoming," and testify "truthfully, accurately, and

completely."

The committee recommends that the President issue an Executive order

reinforcing this obligation and setting forth procedures requiring the prompt

correction, amplification and/or supplementation of congressional testimony to

ensure that it is accurate, thorough and completely responsive.

Why did they do that? Without going through the entire history, it was

because it was clear and evident—and, by the way, we have sent to Mr. Fiske and

to his successor, Mr. Starr, those areas, we being the Republicans on the

committee, the minority—that those areas of concern, that, at the very least,

there was testimony that was disingenuous, if not outright false. And that is

being reviewed.

So, to say that there were no findings of any wrongdoing, that everything

was OK, or to imply that there was nothing wrong, is simply an

oversimplification and is not an accurate or fair representation of the

situation.

Now, I do not intend, nor is it my job and duty, to defend the work of the

special counsel. The special counsel was appointed because the Attorney General

concluded that it was necessary. It was not this Congress. I thought it was. I

believe it was. There were leading Democrats who spoke to the necessity-Senator

MOYNIHAN, Senator BRADLEY, and others—as it relates to dealing with this. But

as it relates to the expenditures of money, let us look at the record.

This committee, I think, has been very judicious. The Democratic leadership

working with Republicans last year authorized $400,000. We only spent $300,000.

This year we have set $950,000. I hope we spend less than that. We have been

very judicious in using taxpayers’ money. So to date we have spent $300,000.

Although that is not an inconsequential sum, we have been extremely judicious.

With regard to the expenditures and what has taken place with the

special counsel, let me just indicate, first, that David Hale pleaded guilty.

He was a municipal judge and has made some extremely serious allegations. The

special counsel is reviewing his allegations with respect to why he made

certain loans that were illegal or inappropriate, who asked him to do so, and

so forth.

Webster Hubbell, the third ranking official in the Attorney General’s
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office, pleaded guilty to charges that emanated, again, from this

investigation.

Neil Ainley, president of the Perry County Bank, where large sums of money,

$180,000, were taken out to fund campaign activities, pleaded guilty.

Chris Wade, a real estate agent who was the sales agent for Whitewater

Development, pleaded guilty in a bankruptcy matter. Robert Palmer, last

December, a Little Rock real estate appraiser, pleaded guilty to conspiracy

charges relating to backdating and falsifying appraisals for Madison Guaranty.

I make these remarks because I do not believe that it is fair to leave the

impression that this has just been a big waste of time and that there was no

wrongdoing. Five individuals, at this early and preliminary stage of these

investigations, have already pleaded guilty, some in very high, responsible

positions. That is the work of the special counsel. He has to defend the

appropriateness of the expenditures which he makes.

However, I think for the record it is fair to reflect that several

individuals have pleaded guilty to various charges. As it relates to our work,

I am going to reiterate that I believe this committee has properly set forth

the venue, the scope and the way in which it intends to move forward in a

bipartisan manner to find out the truth and get the facts. Was there an attempt

to impede legitimate investigations undertaken at RTC? Why were certain people

taken off the case? Why were certain RTC investigators disciplined? Why was

information about confidential criminal referrals made public? Was there a

failure to go forward? These are legitimate questions. There may be appropriate

reasons. But, then again, we might discover inappropriate action.

So these areas are within the scope. We are not going to attempt to dig up

something that does not appear to be really connection to the matters that we

have set forth. And it is our hope, depending upon the schedule of the special

counsel as he goes through the materials, that we can wind this up sooner

rather than later, and conduct the business of the people in a manner which

reflects credibly on our constitutional obligations as Senators.

Mr. President, I am prepared to yield the remainder of my time. My colleague

may have something to do. I am prepared to vote on the resolution.

The PRESIDING OFFICER.

The Senator from Maryland.

Mr. SARBANES.

Mr. President, I will take just a couple of minutes, I say to my

distinguished colleague from New York.

First of all, I want to underscore the positive and constructive way in

which the chairman of the Banking Committee and members of his staff interacted

with us in trying to address the question of working out a resolution that we

would bring to the floor of the Senate. Obviously, it is not an easy thing to

do, and Members of the Senate have *86783 differing views about this matter.

But I do think we were able to, in the end, work out a rational approach to

this inquiry and investigation, which I indicated in a sense had been committed

to last year.

Obviously, you always have to work out carefully the scope questions,

which has been done in this resolution, because the scope could be infinite, in

a sense, if you leave it to people’s imagination. So there were candidates for

scope that I think went beyond the horizon, and they are not included. But we

have tried to, in effect, put a focus here.
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In fact, some of the questions the distinguished Senator from New York just

raised, that he felt emerged out of the previous hearings-and he made reference

to last year’s minority statement in the report—have in fact been spelled out

here as matters that could be looked into under this resolution.

There were other candidates, of course, that were not included. We have

tried to be rational here. We have tried to be reasonable. The matters

specified herein have been the outcome of that process.

Second, I want to say the resolution has been put together in a way that

presumes that the two sides will work together cooperatively in carrying out

the inquiry, that the staffs will interact in that fashion, that material will

be generally available and so on. We are trying to get an inquiry here in which

everyone is joined in trying to find out what the facts are. A lot of questions

are raised, and will be looked into. If you did not raise questions, you would

not have an inquiry, so I recognize that. But our job, I think, is to probe the

factual matter behind those issues.

I was interested that my colleague earlier used the word "allegations," and

that is what it is until you actually get the facts that sustain it. And that

is the process we are going to engage in. Some things, you know, when you

finally examine them, turn out to be fairly innocent. At least I think. We had

this point about Captain Hume, who did not appear when he was supposed to be a

witness.

Well, what happened-obviously there was a slip—up, but I think that is what

it was, a slip—up. Captain Hume was deposed. He had over 300 pages of

deposition testimony. Apparently at his deposition he said he was about to take

a-go on a vacation. After that the hearing date was set. Everyone sort of

assumed that Captain Hume could be brought back in for the hearing. A subpoena,

I do not think, was issued for him.

Mr. D’AMATO.

I do not think it was issued.

Mr. SARBANES.

I do not think it was issued for him so he did not, as it were, ignore a

subpoena. And he went on a hunting and fishing trip and could not be located,

is what happened.

In the end, I think it was judged that given we had 300 pages worth of

deposition it was not worth having another hearing simply to bring Captain Hume

in. I mean it is a small matter, but I only mention it to show that sometimes

when you really examine the facts you discover that something that looked amiss

at first has a very simple, plausible, and reasonable explanation for it.

We expect, as I understand it, now to move forward with this. I know that

the chairman and his staff will be talking with our staff to begin to plan the

first set of hearings which I think will probably be in the next month or so,

and then we can proceed from there as we schedule other matters which have been

stipulated here in the resolution as being within the scope of the inquiry

which this special committee will now undertake.

But I do again want to underscore the, I think, responsible way in

which the chairman and members of the staff have worked with us in order to try

to frame a resolution which we could bring to the floor of the Senate today

which I think carries forward the legitimate requirements imposed upon us in

terms of carrying out an investigation without straying beyond what most people

regard as reasonable bounds.
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Mr. President, with that, I made my statement. I see the distinguished

Senator from Arkansas, and I would like to yield time to him.

Mr. President, how much time is remaining?

The PRESIDING OFFICER.

Ten minutes.

Mr. SARBANES.

Mr. President, I yield 4 minutes to the Senator from Arkansas.

The PRESIDING OFFICER.

The Senator from Arkansas.

Mr. BUMPERS.

Mr. President, I thank the distinguished Senator from Maryland for yielding.

Mr. President, when I was a student in law school I remember studying

criminal law. There never had been a lawyer in my family. So I knew nothing

about any kind of law. But I remember the professor about the second day

said, "Remember, the presumption of innocence is the hallmark of our system of

criminal jurisprudence." It is not presumption of guilt.

I asked the question, "Should I defend somebody if they came into my office

and told me they were guilty?’

He said that will be a personal call, but you bear one thing in mind. That

person may not know whether he or she is guilty under the law. They may think

they are and are not.

I am going to vote for this resolution. I have no objection whatever to a

fair, open hearing giving everybody a chance to answer the questions of this

committee. But I have heard some names thrown around here this morning.

Mr. President, in cases like this, all you have to do is throw out a name.

Oftentimes you have destroyed a person or at least destroyed their reputation.

And there has been entirely too much of that surrounding this case.

So let me admonish my friends in the U.S. Senate, and especially on this

special committee, lawyers and nonlawyers, to ask yourself when you are making

some of these speeches and you are throwing out names, why did not this happen,

why did not that happen? Well, hindsight is a wonderful thing. But ask yourself

when you are throwing names around and wondering whether or not you are

destroying that person, a perfectly innocent person for life, you ask yourself

this question: "How would you like to be in that somebody’s shoes and hear your

name bandied around on the floor of the Senate which carries with it the

connotation of some wrongdoing or some guilt?"

I hope the Members of this body will rise above that sort of thing, and when

they say something and use some of these names in regard to this hearing, make

awfully sure they are not destroying some innocent person needlessly and

wrongfully.

I look forward to the hearings. I look forward to the people having an

opportunity to say what they want to say and answer the questions of the

Members of this committee. But for God’s sakes do not prejudge everybody that

is going to be called as a witness before they get there and have an

opportunity to answer the questions.

I yield the floor.

Mr. SARBANES.

Mr. President, I yield 2 minutes to the Senator from Arkansas.

The PRESIDING OFFICER.

The Senator from Arkansas.
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Mr. PRYOR.

Mr. President, I thank the distinguished chairman for yielding me 2 minutes.

I had not planned to speak again. But the distinguished chairman of the

committee made reference to three or four individuals who have either pled

guilty or have been indicted, et cetera. I would like to talk about some of

those.

Neil Ainley worked with a bank in Perryville about 50 miles from Little

Rock. He pled guilty to four counts, but not one of those counts related to

Whitewater; not even close to Whitewater. One was his so—called failure to file

with the Internal Revenue Service a withdrawal of cash for the 1990 Clinton

campaign; nothing whatsoever to do with Whitewater.

The second individual the distinguished chairman mentioned is Chris Wade. If

I am not mistaken, Chris Wade was a real estate broker I believe in Mountain

Home near the Whitewater development area. Chris Wade, subsequent to these many

years of dealing with the lots at Whitewater, filed bankruptcy; not related to

Whitewater in any way. But in the bankruptcy filing he failed to disclose

either an asset or a debt. I do not know all the facts but this matter is

unrelated, totally unrelated to Whitewater; no relationship whatsoever to the

President and Mrs. Clinton. But yet *86784 the prosecution has now had him

plead guilty.

The third person referred to was Webb Hubbell. We know that case. Webb

Hubbell has pled guilty. It is a sad day. He is a good friend. But it was

nothing that related to Whitewater Development Corp., absolutely nothing that

related to Madison Guaranty, nothing whatsoever. Web Hubbell pled guilty to

overbilling his clients; nothing to do with the RTC, nothing to do with

Whitewater; totally irrelevant.

If we continue spreading this dragnet out further, if we go after every

person that has ever had contact with Bill Clinton or Hillary Clinton or James

McDougal or whatever, if they have ever made a phone call to them, if they have

ever borrowed money or given them a campaign contribution, Lord only knows how

long this investigation is going to go. It will go beyond the year 2000.

I just hope that our colleagues on the Banking Committee will realize that

we must focus this investigation as it relates to Whitewater and to its

original mission.

Mr. President, I thank the distinguished Senator, ranking member, and the

distinguished chairman for yielding me this time.

I yield the floor.

Mr. SARBANES.

Mr. President, I am prepared to yield back time.

Mr. D’AMATO.

Mr. President, we yield back the remainder of our time.

The PRESIDING OFFICER.

All time having been yielded, the question is on agreeing to the resolution.

On this question, the yeas and nays have been ordered, and the clerk will

call the roll.

Mr. FORD.

I announce that the Senator from Massachusetts <Mr. KENNEDY> is necessarily

absent.

The legislative clerk called the roll.

The PRESIDING OFFICER (Mr. SANTORUM)
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Are there any other Senators in the Chamber who desire to vote?

The result was announced—yeas 96, nays 3, as follows:

<Rollcall Vote No. 171 Leg.>

YEAS—96

Abraham Akaka Ashcroft Baucus Bennett Biden Bond Boxer

Bradley Breaux Brown Bryan Bumpers Burns Byrd Campbell

Chafee Coats Cochran Cohen Conrad Coverdell Craig D'Amato

Daschle DeWine Dodd Dole Domenici Dorgan Exon Faircloth

Feingold Feinstein Ford Frist Gorton Graham Gramm Grams

Grassley Gregg Harkin Hatch Hatfield Heflin Helms

Hollings Hutchison Inhofe Inouye Jeffords Johnston Kassebaum

Kempthorne Kerrey Kerry Kohl Kyl Lautenberg Leahy Levin

Lieberman Lott Lugar Mack McCain McConnell Mikulski

Moseley-Braun Moynihan Murkowski Murray Nickles Nunn Packwood

Pell Pressler Pryor Reid Robb Rockefeller Roth Santorum

Sarbanes Shelby Simpson Smith Snowe Specter Stevens

Thomas Thompson Thurmond Warner Wellstone

NAYS-3

Bingaman Glenn Simon

NOT VOTING—1 Kennedy

So the resolution (S. Res. 120) was agreed to.

Mr. D’AMATO.

Mr. President, I move to reconsider the vote by which the resolution was

agreed to.

Mr. SARBANES.

I move to lay that motion on the table.

The motion to lay on the table was agreed to.

Mr. THURMOND addressed the Chair.

The PRESIDING OFFICER.

The Senator from South Carolina.

Mr. THURMOND.

Mr. President, I ask unanimous consent to speak as in morning business.

The PRESIDING OFFICER.

Without objection, it is so ordered.

Mr. THURMOND.

I thank the Chair.

(The remarks of Mr.

THURMOND pertaining to the introduction of S. 812 are located in today’s RECORD

under "Statements on Introduced Bills and Joint Resolutions.")

Mr. DOLE addressed the Chair.

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105318Page467



 

 /3 Me. §371
|Screened by NARA (RDaF) 08—10—2018 FOIA # 57720 (URTS 16326) DOCID: 70105320|
 

 

cow/maysmmr: 9?

[-00 7'4mm:

Em J‘MO

mmay42”?on

 



 
 

Memorandum Office of the Independent Counsel

 
 

To : T. J. Mayopoulos “’4” Date 3/23/95

me : E. H. Jaso

$wwt Conspiracy (18 U.S.C. 371) statute of limitations--

overt acts of concealment

Issue: Whether an act done to conceal a past crime may
 

be viewed as an overt act in furtherance of an ongoing conspiracy

for the purposes of tolling the statute of limitations.

Short answer: Under the facts present here, yes.

Where the unlawful object of the conspiracy itself is to conceal

information from the Government, acts of concealment may be

viewed as overt acts reasonably contemplated in the course of the

conspiracy. HMAWX7%(Q

 

  
 

FOU\#57720(URT516326)Dodd270105320Page2



 

FOIA(b)(7) — (C)

l

 

 
 

Analysis

Statute of limitations for conspiracy under § 371

The five-year statute of limitations applicable to

conspiracy under 18 U.S.C. § 371 (conspiracy to defraud the

Federal Government) runs from the date the last overt act

committed in furtherance of the conspiracy occurs. Grunewald v.

géfié, 353 U.S. 391, 396-97 (1957), see also Buford v. Tremayne,

747 F.2d 445, 447 (8th Cir. 1984). As pertains to any particular

defendant, the commission of such an overt act by any of the co-

conspirators brings that defendant’s crime within the limitations

period unless that defendant can prove he withdrew from the

conspiracy prior to the running of the limitations period. gee

U.S. v. Edwards, 994 F.2d 417, 421 (8th Cir. 1993) (conspiracy

"presumed to exist until there has been an affirmative showing

that it has terminated, and its members continue to be

conspirators until there has been an affirmative showing that

they have withdrawn") (citations omitted), cert. denied, 114 S.

Ct. 701 (1994); U.S. V. Lash, 937 F.2d 1077, 1083 (6th Cir.)

("[w]ithout affirmative action to disavow or defeat the purposes

of the conspiracy, liability continues for all actions in

FOU\#57720(URT516326)Dodd270105320Page3

 



 

furtherance of the conspiracy by the other conspirators"), cert;

denied, 502 U.S. 949 (1991); see also, §;g;, U.S. v. Hauck, 980

F.2d 611, 614 (10th Cir. 1992) (even where defendant did no

further business with co—conspirators within limitations period,

defendant still liable where fraudulent sales that defendant

conspired to facilitate continued into limitations period, and

defendant had taken no affirmative steps to withdraw from

conspiracy).

FO|A(b)(7) — (C)

. Concealment as an "overt act"

I 

  

 
 

Grunewald held that, in most instances,   

subsequent acts undertaken to conceal a conspiracy may not be

considered acts "in furtherance of" the conspiracy.

"[Ather the central criminal purposes of a

conspiracy have been attained, a subsidiary

conspiracy to conceal may not be implied from

circumstantial evidence showing merely that

the conspirators took care to cover up their

crime in order to escape detection and

punishment." 353 U.S. at 401—02.
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However, the Court distinguished "acts of concealment done in

furtherance of the main conspiracy" from "acts of concealment

done after these central objectives have been attained, for the

purpose only of covering up after the crime". lg; at 405. Where

"the successful accomplishment of the crime necessitates

concealment", acts of concealment may be viewed as overt acts in

furtherance of the conspiracy. Id.

FOUHbX7M4C)
 

  

 
 

\ which under Grunewald may not  
 

constitute an I"pvert act" in furtherance of the original

\

conspiracy. \

\

In anticipating and successfully countering both

\

objections, the Government must draft its indictment, and

 

prosecute its case,
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So long as the indictment outlines the scheme
  

in this fashion (and the Government is able to prove the initial

agreement was made) the statute casts a broad net: even where the

underlying overt acts are technically lege; (not the case here),

a conviction may be had under § 371 so long as the object of the

conspiracy is illegal. gee, e.q., U.S. v. Bucev, 876 F.2d 1297,

1312 (7th Cir.) (under § 371, "the government need not charge or

prove that [defendant] agreed to commit, or actually did commit a

substantive offense. He merely must have agreed to interfere

with or obstruct one of the government's lawful functions by

deceit, craft or trickery, or at least by means that are

dishonest"), cert. denied, 493 U.S. 1004 (1989).

A situation similar on its facts was at issue in gee;

v. Walker, 871 F.2d 1298 (6th Cir. 1989). The defendant, a bank

president, arranged for loans to be approved in the name of a

third party, but with the intention that the proceeds go to his

 

1 Once the conspiracy is hatched (that is, by the existence

of an agreement and the commission of at least one overt act in

furtherance thereof), co-conspirators are liable for all illegal

acts related to the conspiracy. gee U.S. v. Gleason, 616 F.2d 2,

17 (2d Cir. 1979) ("If, in the course of the conspiracy, there

occur other illegal acts not specifically contemplated by an

individual conspirator but reasonably akin to the anticipated

illegality and in furtherance or in consequence of the scheme,

the conspirator may not on that account escape liability for

participation in the conspiracy"), cert. denied, 444 U.S. 1082

(1980).
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own use and benefit. To this end, Walker (among other acts)

denied on an FDIC "questionnaire" (apparently a bank

certification) that the bank had made "extensions of credit made

for the accommodation of others than those whose names

appear on bank’s records or on credit instruments in connection

with such extension". 871 F.2d at 1300. Defendant was charged

with conspiracy to make false entries in bank records under §

371, and (in a separate count) making false statements to the

FDIC under § 1005. While the court did not squarely address

whether the false certification to the FDIC constituted an "overt

act" in furtherance of the conspiracy alleged,2 it nonetheless

seemed to consider that act one in the continuing series of acts

defendant did in perpetration of the crime. In rejecting

Walker’s argument that his conspiracy count be dismissed as time-

barred, his contention being that the crime was complete with the

issuing of the loans, the court noted: "[a]lthough the loans

were made in 1981, Walker continuously attempted to conceal his

interest in them. . . . The government thus established that

repayment of the loans and concealment of Walker’s interest in

them were objectives of the conspiracy". Thus, while the case

does not squarely address the legal issue at hand, the facts are

quite similar, and the court seemed to consider the false

certification as one of many acts in furtherance of the

 

2 The false certification only was raised as an issue where

defendant argued (unsuccessfully) that he had answered the

questionnaire "truthfully", since he claimed to believe the

question as to whether such loans existed "since the last bank

examination" included state examinations. 871 F.2d at 1307.

6
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conspiracy.

Also similar on its facts was U.S. v. Gleason, 616 F.2d

2 (2d Cir. 1979), cert. denied, 444 U.S. 1082 (1980). There,

officers of the Franklin National Bank ("FNB"), in an effort to

conceal heavy losses from creditors and from the Government in

order to obtain financing and government approval for an

acquisition, falsified bank financial statements and other

records. The defendants were convicted under 18 U.S.C. §§ 371,

1001, and 1014. As in Walker, the court did not directly address

the question at hand, but it did note, in the context of

challenged jury instructions regarding the conspiracy charge and

a sufficiency—of—the—evidence argument, that each falsification

of bank records constituted an overt act for which each of the

co—conspirators was liable. The court stated:

"It hardly necessitated any great mental

gymnastics for any reasonable person

logically to conclude in the present case

that when a bank officer participated in the

falsification of bank entries . . . he did so

for the purpose of enabling the bank to

falsify its quarterly financial statement,

not for his own edification or to alter the

bank’s internal bookkeeping system but to

mislead others who would normally rely on the

statement as a true representation of the

FOU\#57720(URT516326)Dodd270105320Page8



 

bank’s financial picture. Any major

participant aware of the ultimate objective

and its achievement through one type of false

entry could also reasonably foresee that

other types of entry falsification

might well be used to achieve that goal."

616 F.2d at 18. FO|A(b)(7)'(C)

 

 
 

Perhaps the best legal and factual analogy can be drawn

to cases involving tax evasion, which are commonly prosecuted as

conspiracies to defraud the Government under § 371. As in this

case, tax evasion is a crime of concealment, concealment of money

(and, more importantly, information) from the Government. Tax

evasion defendants have typically argued that the applicable

statute of limitations (six years) has elapsed since all or some

 

3 See also n.1, supra.
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of the tax returns in question had been filed longer than six

years ago. The Eighth Circuit carved out a broad exception to

Grunewald in U.S. v. Gleason, 766 F.2d 1239 (8th Cir. 1985),

cert. denied, 474 U.S. 1058 (1986), a tax case where defendant

sought reversal on the ground that co-conspirator statements

regarding a "cover-up" of the crime had been improperly admitted

as hearsay exceptions. The court distinguished Grunewald,

quoting its exception for crimes where "the successful

accomplishment of the crime necessitates concealment", 766 F.2d

at 1242 (quoting Grunewald, 353 U.S. at 405) and holding that "a

conspiracy covered by 18 U.S.C. § 371, such as the one charged

here, necessarily contemplates acts of concealment to accomplish

its objectives", id; (citing cases) (emphasis added). The

holding is broad indeed, considering that § 371 plainly applies

to more than tax evasion cases, but is principled to the extent

that the crime of defrauding the Government "necessarily"

involves concealment; nothing about tax fraud suggests the

principle should not apply to other contexts of defrauding the Government.4

 

4 Other courts have held similarly. See, e.g., U.S. v.

Bucey, 876 F.2d 1297, 1313 (7th Cir.) (failure to file CTRs and

falsification of filed CTRs part of "overall scheme to circumvent

the currency reporting laws and to prevent the IRS from

 

collecting accurate data, reports and income taxes"), cert.

denied, 493 U.S. 1004 (1989); U.S. v. Mackey, 571 F.2d 376, 383

(7th Cir. 1978) ("the indictment alleged and the prosecution

proved a broad effort to evade taxes which by its nature required

a substantial effort at concealment"); U.S. v. Diez, 515 F.2d

892, 897-98 (5th Cir. 1975) ("in the present case the central aim

of the conspiracy was to deceive officials of the Internal

Revenue Service, there inducing them to accept fraudulent tax

returns as truthful and accurate. In light of the substantial

possibility that the returns would be audited and investigated,

the filing of the returns did not fully accomplish the purpose of

9
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One additional line of cases which may be of use arises

in the context of mail and wire fraud. In these cases, the

courts have held that, where defendant has perpetrated a fraud,

additional mailings or communications intended to "lull" the

victim into a false sense of security or confidence, such that

the victim does not discover the fraud or initiate investigation,

constitute criminal acts of fraud rather than subsequent acts of

concealment. gee, eege, U.S. v. Lane, 474 U.S. 438, 452-53

(1986) ("[mJailings occurring after the receipt of goods obtained

by fraud are within the statute if they ’were designed to lull

the victims into a false sense of security, postpone their

ultimate complain to the authorities, and therefore make the

apprehension of the defendants less likely than if no mailings

had taken place’") (quoting U.S. v. Maze, 414 U.S. 395, 403

(1974)). This principle has been applied to the context of

conspiracy, where defendant argued (citing Grunewald) that his

 

the main conspiracy, which, by its very nature, called for

concealment") (citing the exception in Grunewald)(guoted in

Gleason, 766 F.2d at 1242 (8th Cir.)), cert. denied, 423 U.S.

1052 (1976). Tax evasion has also been considered a "continuing

conspiracy" wherein the object is not only to conceal income by

filing false tax returns, etc. but also to evade detection, eege,

by lying to auditors, falsifying government documents, etc. gee,

e.q., U.S. v. Pinto, 838 F.2d 426, 435 (10th Cir. 1988) ("the

indictment was based on one continuing conspiracy, the central

object of which was not merely to evade taxes on marijuana income

in 1978, but rather to immunize defendants from prosecution for

tax evasion") (distinguishing Grunewald); U.S. v. Feldman, 731 F.

Supp. 1189, 1195 (S.D.N.Y. 1990) ("the government alleges an

ongoing course of conduct that constitutes the affirmative act of

[tax] evasion. In essence, that course of conduct consisted of a

series of lies and acts of concealment. . . . The government is

not required by the statute of limitations to parse out that

course of conduct in order to find the date of the first

misstatement to an accountant").

10
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subsequent acts of concealment were not overt acts falling within

the statute of limitations. gee U.S. v. Rogers, 9 F.3d 1025,

1029-30 (2d Cir. 1993) ("the conspiracy to commit wire fraud

was not complete until after the [fraudulent] June 1985 telexes

were submitted. . . . As such, the June 1985 communications

were overt acts of the conspiracy that took place within the

statute of limitations"), cert. denied, 115 S. Ct. 95 (1994).

ll
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ORDER DENYING PETITION FOR ‘

REHEARING AND SUGGESTION

FOR REHEARING EN BANC

Feb. 2, 1994.

(No. 93—1602)

The suggestion for rehearing en banc is

denied.

[17] The petition for rehearing by the

panel is also denied with the following expla-

nation. In its petition for rehearing, Black

Hills Institute of Geological Research (Black

Hills) relies on United States 1). Good —

U.S. —, 114 S.Ct. 492, 126 L.Ed.2d 490

(1993), for the claim that it was entitled to an

adversary hearing before the Department of

Justice seized the fossil “Sue” from it. In

Good, it was undisputed that Good owned the

real property that the government had seized

without first providing Good with an adver-

sary hearing. See id at ————, 114

S.Ct. at 496. This fact distinguishes Good

from the instant case, where the panel deter-

mined that Black Hills did not own the prop—

erty in question. See Black Hills Inst of

Geological Research 12. United States Dept of

Justice, 12 F.3d 737, 742—43‘ (8th Cir.1993).

0 gm NUMBER 5mm

UNITED STATES of America,

Plaintiff—Appellee,

V.

Arthur James WESSELS,

Defendant-Appellant.

.‘. No. 93—2678.

Umwd‘Smms Court of Appeals,

Eighth Circuit

Submitted Nov. 11, 1993.

Decided Dec..16, 1993.. .

Rehearing and Suggestioiillfor Rehearing

En Banc Denied Feb; 9, 1994. "

Defendant was convicted in the United

States "District Court, Southern District of

Iowa, Charles R. Wolle, Chief Judge, of con—

spiracy to distribute marijuana, of conspiracy

to distribute methamphetamine, and of using

and carrying firearm in relation to drug trafv

ficking crime, and he appealed. .The Court

of Appeals, Susan Webber Wright, District

Judge, sitting by designation, held that: (1)

12 FEDERAL-REPORTER, 3d SERIES

evidence supported convictions; (2) indict-’

ment was not fatally defective; (3) no double

jeopardy violation occurred; (4) defendant

was not entitled to jury instruction on aban

donment of conspiracy; (5) statutory penal-

ties were properly applied; but (6) court

should not have taken judicial notice of type

of methamphetamine involved. < _, -. *’n,-

Affirmed and remanded for fiuther find

ings.

 

1. Conspiracy @24.15

Mere inactivity'does not end a conspira

cy‘ v -' .1 .. “ L . i

2. Conspiracy @442

Defendant has burden to 1

withdrew from conspiracy.

3. Conspiracy @4702)

Substantial evidence suppi

sion that defendant had not wit

conspiracy to distribute meth:

and, thus, supported conviction.

fendant’s contention that, by the

arrested all other participants 1

rested, had ceased their activis

Withdrawn from conspiracy; sea

fendant’s dwelling revealed mar

notes, scale, and several weapons

participants were in custOdy or 1

tively‘withdrawn from conspiracy

first search.

4. Weapons @1701)

‘ Substantial evidence suppor

tion for carrying and using firearms in rela— ‘ 9

tion to drug trafficking offense; during

searches of defendant’s dwelling, police found ,'

marijuana, drug notes, scale,‘and three load

ed firearms, one of which was located about

three feet away from the marijuana.

  

   

 

  

  

  

 

   

 

  
  

  

  

.3 _. . -. j 4. 5 . x .,."

5. Criminal :Law.@1144_.13(3), 1159.2(5).' '

. Jury verdict must-be sustained if there;

is substantial evidence, taking view most fa:

vorable to government, to support it. . . '

6. Indictment and Information @179

m...salesmen
ing and carrying firearms in relation to drug

C 0""<f>i‘mL\f

U.S.‘tv. WESSELS

Clteulz FM 746 (so: Clr. 1993)

trafficking offense on one date and evidence

at trial that defendant had carried firearms

on other occasions during course of same

drug offense; evidence of additional instanc-

es of gun use during the offense did not

prove “materially different” facts from those

alleged in indictment and thus, did not

amount to “variance."

See publication Words and Phrases

for other judicial constructions and def-

initions.

7. Indictment and Information @55

Indictment is sufficient on its face if it

ts of offense

defendant of

alleges suffi-

idant to plead

'o subsequent

t ordinarily is

fective that it

.ble construc-

ch defendant

cnntm’nc
all noun—Hal

-i-....

,4 SOL.
n @121.1(1)

f particulars

-e of charges

ninimize ele—

ll of particu-

is not to be

'e of govern-

w- ...............u.. @171

“Variance :between ._indictment and

proof," which does not require reversal if

variance is harmless, occurs when essential

elements of offense set forth in indictment

are left unaltered but evidence offered at

trial proves facts materially different from

those alleged in the indictment.

See publication words and Phrases I

for other judicial constructions and def-

initions. . - ,1 , .,,

10. Criminal Law @11670)

Variance between indictment and proof

5 ocldis messaomegeni81d fairhlgnap-

prised defendant of charges against
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11. Criminal Law @814(3)

Defendant was not entitled to instruction

on theory of case which lacked evidentiary

support. ‘

12. Criminal Law @772(6)

Defendant is entitled to have jury in-

structed on his theory of defense if proposed

instruction correctly states applicablelaw

and is supported by evidence

13. Criminal Law @8630)

District court has wide discretion in de-

ciding which supplemental instructions to

submit to jury.

14. Double Jeopardy @151(2)

Prosecution for conspiracy to distribute

methamphetamine did not violate right

against double jeopardy of defendant who

had pled guilty to conspiracy to distribute

marijuana, even though defendant was

charged with conspiracy to distribute mari—

juana or methamphetamine; since defendant

had pled guilty to marijuana charge, jury was

only required to determine whether metham—

phetamine was also an object of the conspira-

cy and, therefore, verdict on each allegation

was unanimous and independent of the other.

U.S.C.A. ConstAmend. 5.

15. Double Jeopardy @131

. Government may. bring alternative

charges against defendant, and conviction for

both charges does not violate prohibition

against double jeopardy, so long as verdict

on each allegation is unanimous and indepen-

dent of the other. U.S.C.A. ConstAmend. 5.

16. Criminal Law @1206.3(1)

Sentencing enhancement provision con-

tained in Comprehensive Drug Abuse Pre-

vention and Control Act of 1970 for defen-

dants with prior drug convictions applies to

defendants convicted of drug conspiracies.

Comprehensive DrugAbuse Prevention and

Control Act of 1970 §§ 401(b), 406,-21

USCA. §§ 8410)), 846.

17. Criminal Law @273.1(2)

Government's withdrawal of consent to

oral plea agreement to move for reduction of

sentence did not entitle defendant to relief

from sentence imposed; whatever benefits  
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defendant intended to reap from agreement

were entirely contingent upon district court’s

approval and acceptance thereof.

18. Criminal Law @1237

District court. sentencing defendant for

conspiracy to distribute methamphetamine

and marijuana could use sentencing provi-

sions penalties applicable to methamphet-

amine as opposed to those applicable to mari-

‘juana, where indictment for conspiracy to

distribute each substance was not duplicitous.

Comprehensive Drug Abuse Prevention and

Control Act of 1970, §§ 401(b), 406, 21

U.S.C.A. §§ 841(b), 846. .

19. Conspiracy @51

District court sentencing defendant for

conspiracy to distribute methamphetamine

and marijuana could base computation of

statutory penalties on amount of drugs at-

tributable to entire conspiracy, rather than

on greatest amount of drugs involved in any

single transaction in course of the conspiracy.

Comprehensive Drug Abuse Prevention and

Control Act of 1970, § 401(b). 21‘ U.S.C.A.

§ 841(b)-

20. Conspiracy 6:51

In computing statutory penalties for de.

fondant convicted of conspiracy to distribute

drugs, district court may include not only

amount of drugs involved in transactions

which were known to defendant; but also

amount of drugs involved in transactions

which were reasonably foreseeable to defen-

dant. Comprehensive Drng Abuse Preven-

tion and Control Act of 1970, § 401(b), 21

U.s.C.A. § 3211(1)).

21. Conspiracy $51

Evidence supported district court’s de-

terrmnationthat, for purposes ofsentencing ’. . ‘ .

defendant for conspiracyto distribute meth-

amphetamine, defendant was responsible for

,three and one-half pounds of mediainphet-

amine; coconspirator testified that he had

personally supplied defendant with three and

one-half to four pounds of methamphetamine

during course of conspiracy. Comprehensive

"The HONORABLE SUSAN WEBBER WRIGHT,

United States District Judge for. the Eastern Dis-

remand for further findingsonthetype:

Drug Abuse Prevention and Control Act 0

.1970, § 401(b), 21 US.CA. § 841(1)).

22.Criminal Law @3040), 1311

District courtsentencing defendantun

der Sentencing Guidelines for conspiracy

distributemethamphetamine should not hav

taken judicial notice oftype. of methamphet-

amine involved; government had burden o

proof on thatissue,since it afi‘ectedlength

sentence to be imposed. U.S.S.G.§ 1B1.1 e

seq.., 18 U.S.C.A.A,pp.

Dean Stowers, Des Moines, IA,argued

defendant-appellant. J I
'i.;

Counsel who presented argument onbe- '

half of the appellee was Clifford D. Wendel,

Des Moines, IA, argued (Christopher D. Ha-

gen and Ronald M. Kayser, on the brief), for

plaintiff—appellee.

Before FAGG and WOLLMAN, Circuit,

Judges and WRIGHT,* District Judge.

SUSAN WEBBER. WRIGHT, District

Judge.

convicted of conspiracy to distribute metham-

phetamine and of using and carrying a fire-

arm in relation to a drug trafficking crime.

He was sentenced to 240 months in prison on

the conspiracy count and sixty months in

prison on the firearms count, the terms to be

served consecutively. He now appeals both

the judgment of conviction and the sentence;

We affirm hisconviction on both counts and

methamphetaminemvoived

 

‘ OnDecember17, 1992 thegrandJuryfiled

a two-count indictment chargingWessels.

with conspiracyto:distribute marijuana Tor.

methamphetamine and with using and carry

ingafirearminrelationtoadrugtrafiicldng

crime. The indictment provided ‘as follows:

' diet of Arkansas, sitting by designation.
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Arthur James Wessels pleaded guilty tab ‘3 '

conspiracy to distribute marijuana and was 5’
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'. .; Countl“"

From on or aboutfthe 1stdayof January,

1989 up to' and including the17th day of

Decemher,1992,l_the exact dates to the

GrandJuryimlmown,inthe Southern Dis-

. trict‘of Iowa and elsewhere,two or more

persons,known and unknown to the Grand

Jury, including ARTHUR JAMESWES-

SELS,did conspire to commit an offense

‘ againstthe United States,namely to know-

irigly and intentionally distribute marijua-

na, 3 Schedule 1' controlled substance or a

mixture or substancecontaining metham-

phetamine, a ScheduleII controlled sub-

stance in violation of Title. 21,. United

States Code,Section.841(a)(1).

This is a violation.of Title 21,. United

States Code Section 846.

THE GRAND JURY FURTHER

CHARGES: ' - '

Count 2

That fi‘om on or about the 1st dayof

January, 1989 up to and including the 17th

day' of December, 1992, the exact dates to

‘ the grand jury unknown, in the Southern

District of Iowa and elsewhere, defendant,

ARTHUR JAMES WESSELS did'lcnow-

‘ ingly and unlawfully during and in relation

to a drug trafficking crime, to wit: conspir-

'acy to'distribute marijuana, a Schedule I

controlled substance or a mixture or sub-

~ stance containing methamphetamine, ‘a

Schedule II controlled substance, use or

carry a firearm.

This is a violation of Title 18, United

States Code, Section 924(c).

Wessels was arraigned on January 4,1993,

and pleaded not guilty. On March 1,1993,

he entered agiiilty plea tothe marijuana :

.conspiracyandwenttotrialon the metham.

phetamine hportioneopfficount), and on the

weapons count. ,,,The_Juryfound Wessels

guilty on both counts and thedistrict court I.

sentenced.and entered.Judgment against .;

Wessels.on June. 22, 1993.

 

. 5'11; III; ~j I“;

For his first point on appeal, Wessels chal-

,Id:353.533me“‘1” “3.2.3.3?

can. 12 red 146 (men. 1993)

' . ’cient evidence to convict him of use .of a

firearm in relation to a drug conspiracy and

that the indictment was vague and testimony

was admitted in violation of the bill of partic-

ulars. He also argues the district court

erred in failing to instruct the jury on aban-

donment of a conspiracy. . .

Upon Wessels’ motion and pursuant to an

order of the district court, the government

filed a bill of "particulars on the weapons

count. This bill of particulars provided the

following with regard to Wessels’ useof a

firearm:

1 Each and every time the defendant,

‘ Arthur James Wessels sold methamphet-

amine or marijuana to Steven Grade, Brett

Rork or Sharon Jones, he had a. gun pres-

ent. " '

2. During the search of his residence on

or about February 25, 1992, guns were

found during the search of the defendant’s

residence and cabin.

0nthe eve of trial, the government provided

Wessels with a memorandum which set forth

further details as to its witnesses’ expected

testimony‘ concerning possession of firearms

' during various drug transactions. The mem-

orandum stated

2. Steve Grade will testify’that between

the first of January, 1990, and June 26,

. 21991, when he was arrested, he and Art

_ Wessels traficked in methamphetamine on

the average of one to two times per week.

.Fifty ‘percent ofthe time, Grade would

travel to Kirkville, Iowa. Wessels always

l'tr-avelled withsa weapon under his seat.

Grade .believes the firearm was .a 'large

~- caliber-revolver.» Wessels kept a loaded

.rifle by the door athis cabin in Eddyville

as didhe likewise at his-house in RR.

10st In the winter of 1990, Wessels

« arrived at Grade’s house carrying two

. :MAC 10 semi automaticweapons strapped

around his necks;-‘On that occasion,'. Wes-

sels: and Gradedid a methamphetamine

transaction. : ‘3'} .' m." '-.-. .

3. Further,Sharon Jones will likewise

' testify abOnt the incidentin the winter of

1990 when Wessels arrived at the Grade

7. residence iin .possession of the MAC 10

semi automatic weapon.
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Wessels’ motion to dismiss count 2 for

failure to comply with the court’s order

granting a bill of particulars and for variance

between the bill of particulars and the indict—

ment was denied.1

'[1—4] At trial, the evidence showed that

numerous firearms were seized in the search

of Wessels’ residence on February 26, 1992,

and that he was in possession of an automatic

weapon in the winter of 1990 at the trailer

H home of friends in Kirkville, Iowa. Wessels

argues there was insufficient evidence to

show that these firearms were used in the

alleged drug conspiracy and that all the ma-

jor players except for himself had been. ar-

rested or had dropped out of the conspiracy

by the summer of 1991. The government

maintains, and this court agrees, that mere

inactivity does not terminate a conspiracy

and that Wessels has the burden'of proving

withdrawal from a conspiracy. United

States v. Askew, 958 F.2d 806, 812 (8th Cir.

1992) (quoting United States v. Boyd, 610

F2d 521, 528 (8th Cir.l979)).’ Wessels did

not present evidence that he had afirmative-

Iy withdrawn fi'om the conspiracy. He took

the position that because all of his allegedrco-

conspirators had withdrawn, abandoned, or

ceased their activities by the summer of 1991

there was no conspiracy; .

. [5] A jury verdict must be sustained if

thereis substantial evidence, taking the view

most favorable to the government, to support

it United States v: Silenen, 985 :F.2d 962,

967 (8th Cir.l993). :This Court .finds that

substantial evidence supports the jury ver-

dict. In addition to the search of Wessels’

-residence\v.bich revealed marfiuana, drug

notes, and a scale, the evidence showed that

while several members of the conspiracy had

been apprehended, not all of the participants

were inicustody or affirmatively out of the

conspiracy at the time ofthe search; 3At the

‘February 26 search-a loaded derringer was

found ‘on .a' shelf: in 'Wessels’ basement, a

loaded 38 caliber revolver-was found two to

three feet from marijuana, and another load-

ed revolver was foundin, his garage. ' From

' this evidence, the jury could reasonably con-

1. Wessels had earlier moved to dismiss count 2

‘ under Fed.R.Crim.P. 12(b)(2)..arguing that the

arms possession at the trailer'in the winter

ionitsfaceifitcontainsalloftheessen

’which he must defend, andalleges sufficient

,(1980). An indictment will ordinarily be held

Cir.l986). A billof particulars, however,

'did nothear the same evidence as the

elude notobly that the conspiracy was stillin

eidstence but also that the firearms were-

used in connection with the: conspiracy.

[6] Wessels also contends that the 'fire-

of 1990 was neither presented to the grand

jury nor specified in the bill of particulars.

He argues the indictment wasunconstitutlo

ulars was submitted tothe petit jury."

[7,8] An indictment is legally suficient

elementsof the oflense charged, fair ‘1

forms the defendantof the charges against '1‘

information to allow a defendant to plead‘a

convic'tion'or acquittal as a. bar to a subse-

quent prosecution. United States 71. ‘ Young,

618 F2d 1281, 1286 (8th Cir.), cert. denied,

449 U.S. 844, 101 S.Ct. 126, 66 L.Ed.2d 52

suficient unless it is so defective that it

cannot be said, by any reasonable construc-

tion, to charge the offense for which the

defendant was convicted. Id. Likewise, th

primarypurposeofabillofparticularsistov-

inform the defendant of the nature of the

mizethe element of surprise attriaL United

States 7). Garrett 797 F.2d 656, 665 (8th

not a proper tool for discovery, UnitedStates

11. Heater, 917 F2d 1083, 1084 (8th Cir.l9l90);:‘

it is not to be used to provide detailed disclo: :

sure of the govermnent’s evidencegat', trial. '

United States 7)AWMedical Lab '3

tones-,1 Ina, 77o F.2d 399,405 (4th Cir.‘ ‘

[9,10] Wesselsurges that the gran ui'y

jury. The only evidence presentedas

grand juryWesselsargues, was that

arms were discovered at his house on Fe .

ary 26, 1992;- yetthe indictmentallegés

weapon possessionfromJanuary 1989 to De-‘

cember 1992. He contends the government

was erroneously allowed to broaden the in.

indictment was vague.

l "' 5 1.5..
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dictment to includeevents other than those

of February 1992.»: 41: 2

“>-[T]lie acts proved at trial may not vary

from thoseécharged in the indictment.=A

'ilvaliance'xfoccurs'when the essential ele-

‘: lenients of the‘offense set forth in the indict-

”.‘rzmenti are 'lefi unaltered but the evidence

offered at trial proves facts materially dif-

ferent from those alleged in the indict-

ment’ Reversal is not required ifthe

variance is harmless, that is, if ‘the indict-

'tment‘ fully and fairly apprised the defen-

dantof thecharges heorshe must meet at

United States v. Huntsman959F2d 1429,

1435 (8th Cir.1992) (quoting United States v.

Begmmd, 783 F.2d 144 (8th Cir.1986)).

_Tests of fatal variance are: Was defendant

misled? Will defendant be, protected

against a future proceeding? ‘Uponvthe

question of variance between indictment

and proofs, the controlling consideration

shOuld be whether the charge was fairly

and frilly enoug'h stated toiapprise defen-

dant of what he must meet, and to protect

V “him against another prosecution, and

whether those particulars in which the

proof may differ'in form from the charge

'support the conclusion that respondent

could have been misledto his injury.’

[The “true inquiry . is not whether

there has been a variance in proof, but

" whether there has been such a variance as

' ‘to‘afi’ect the substantial rights’ of the ac-

.cused.’ , .

United States v. West, 549 F2d545 552"(8th

Cir.1977) (dtations omitted). .;See alsoUnit-

ed.States.ga..,.Yeo,..v739‘ F2d 385, :387. (8th

Cir.l984)_ (where theregis a variancebetween

the facts;.alleged~.in theindictment and the

evidence offered; at trial, the issue ,is- oneof

fairness, and actual prejudicemust be consid-

ered).:: .~,_ . ){jj_

'Thegrandjurywaspresented evidence of

gunpossession acquired throughthe search

of Wessels’residencein February1992; this

evidencewas sufficientto support the indict-

ment. The bill of partioilarsi set out that

each and everytime::Wessels sold metham-

phetamine or marijuana to Grade,Rork, or

Jones, be had a gun present and thatglms

.1" 37,}: ‘I"” '- .g‘

f-7cld.w791oeeeaesea=gef1253mm6

February 1992. The government" subse-

quently presented to the petit jury-evidence-

showing additional instances of gun use dur-

ing the conspiracy, ie.’ the winter 1990 gun

possession. This does not amount to a “vari-

ance’?! as the evidence did not prove facts

f‘materially- different” from those alleged in

the indictment but did prove other facts in

addition to those presented -to the grand

jury... The indictment and the bill of particu-

lars fully and fairly apprised Wessels of the

charges he would face at triaL In addition,

Wessels failedto show how he wasactually

— prejudiced.

gill—131 Wessels further argues that the

district court erred in not giving his proposed

jury instruction concerning abandonment of a

conspiracy. Criminal defendants are entitled

to an instruction on their theory of defense if

the proposed instruction is a correct state-

ment of the applicable law and issupported

_by the evidence United States 71. Austin,

915 F.2d 363, 365 (8th Cir.l990). The dis-

trict court has wide discretion in deciding

which supplemental instructions to submit to

the jl'iry. United States v. Blumberg, 961

F2d 787,‘790 (8th Cir.1992). "Wesselsraban-

donment theory was based, upon his argu-

ment that there was no conspiracy because

there were no remaining active co-conspira—

tors The evidence, however, was not suffi-

cient to allow a reasonableJuryto find Wes-

sels had abandoned the conspiracy, and we

'find the district court committed no error in

denying the instruction. .

H . . III.- . .

[14] For his second point, Wessels'ar-

guesthedistrict' court violated-his Fifth

Amendment right against double jeopardy by

allowing the government to proceed with a

‘ trial onwthe methamphetamine portion of

:connt 1 after he had pleadedguilty to con-

7spiracy todistribute marijuana 'lindacount

915‘4-wosse1s contends his rightagainst double

jeopardy was violated because he was con-

'victed.twioe’on theisame count: once-when

the court accepted his guilty plea to conspira-

cy to distribute marijuana and again when he

was tried on conspiracy to distribute meth-

amphetamine. He argues that a count; mn-
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not contain more than one charge, andthat

the guilty plea should therefore have dis-

posed of count 1 entirely.

In support of his argument, Wesselscites

United States 7). Owens, 904 F.2d 411 (8th

Cir.1990) (Owens). The indictment in On)-

ens charged the defendant with conspiracy to

distribute and possess with intent to distrib-

ute “methamphetamine/amphetamine." The

jury instructions repeated the ambiguous

designation ' “methamphetamindamphet—

amine” and the jury returned a general ver-

' dict of guilty. The problem then arose as to

which substance should be used by the dis-

trict court. in determining the correct sen-

tencing range. The guidelines provided dis-

parate sentencing ranges for amphetamine

and methamphetamine, with amphetamine

having the lower range and the jury did not

indicate which drug was the object of the

conspiracy. Nevertheless, the district court

concluded that methamphetamine was the

object of the conspiracy and sentenced the

defendant onthat basis.

On appeal,we held that ' the sentence

should have been calculated on the basis that

the drug involved was amphetamine. Id. at

413-14. We concluded that by instructing

the jury on 'an “either/or” basis with respect

to the two substances and by failing to en-

able the jury to indicate by use of a special

verdict form which of the two substances it

found the conspiracyto have involved,the

district court elicited an ambiguous verdict of

guilty. Id. at 414. Under such circum-

stances, the court ei-red' in sentencing the

defendant ed on the alternative which

yielded a big sentencing range. Id. at

414—15._

[15]-.Wessels’ reliance onOwens is mis-

placed. :Owens does not prohibit the govern-

ment from.charging a defendant in the alter~

:native so, long as the verdict on each allega- '

tion is unanimousand independent of:the

other904 F.2d at; 414, see also United

States 0)..PagehBey,960 F.2d 724,727-728

(8th Cir.1992) (special verdict form not re-

quired where indictment charged defendant

with conspiracy to distribute both cocaine

and heroin when evidence indicated defen-

dant supplied both and it would have made

no» difference in defendant’s sentence) (per

12 FEDERALREPORTER, 3d SERIES

scribed for the [underlying substantive] o

‘conspn'ing to violate thesubstantive statute.

mentuponwhich he detrimentally

exchange for Wessels’cooperation, the

Esuhsequently informedWesselsthatit woiil

;not go through with the agreement and '

needed to fileanotice of enhancemen

. learning that Wessels .had a prior felony '

conviction. ’EWessels argues that the gov

 

cunam). Here, thereis no ambiguity'inthe

jury‘s verdict. Because Wesselshad already.

pleaded guilty to the marijuanaconspiracy, '

the jury only needed to determine Whether

methamphetamine was also:au object of.- »

conspiracy, which it did. Accordingly, th- 1

was no violation of Wessels’FifthAmen

mentrights. ,.- ,r

[16] For his final point, Wessels_

several challenges to his sentence.

argues that the enhancement provision

prior drug convictions set forthin 21 U.S-Gr

§ 841(b) does- not apply to persons con g

underthe drug conspiracy statute, 21 , .8.

§ 846. Citing Bifitlco 0). United States, ,

U..S 381,100 S.Ct._ 2247, 65 L.Ed.2d 205'

(1980), Wessels argues that only the penal

vties applicable to the offense that was the ,.

object of the conspiracy, and not those appli- 1

cable to the 'ofi'ender, apply by refere ce

from § 846. This argument iswithoutm. ‘2

As we noted in United States 1). Askew, .958 ,

F.2d at 812, the drug conspiracy statute has 5‘

been amended since Bifitlco__to expressly pro-

vide that convicted drug conspirators are

“subject to the same penalties as those pre-l

fense” ' Thus, the enhancement provision of'

§ 841(b) applies whether the conviction.was"

for violating the substantive statute or ‘

[17] Wessels also argues the dis ‘

court-should not have applied the penalty

enhancement because ofan oral plea. ‘ .

Apparently, Wessels and the government .

entered into-an oral agreement wherehy‘l’

eminent would'move for a reduction in

sels’ sentence. However, the governm w

ment breached the plea agreement, and.’

doing, engaged in misconduct, gainedan

   

   

   

  

  

 

  

   

    

 

  

 

  

    

  

  

  

  

   

  
   

  

   

   

  

   

 

   

  

  

  

   

     

  

 

  

  

  

  

  

  

  

 

Wessels is not entitledto relief due to the.

government’s withdrawal of its consent to the

plea.agreement ;.Whateverbenefits Wessels

intended to reap asa result of the agreement

.wererentirely contingent upon the approval

of the district court: United States 0). Walk-

.«61', 927 F.2d389,390 (8th Cir.1991).. ;». .

. 'Surelyneither party contemplates any

z“ benefit from the agreement unless and un-

til the trial judge approves the bargain and

accepts the guilty plea. Neither party is

justified in relying substantially onthe

bargain until the trial court approves it.

We are therefore reluctant to bindthem to

the agreement until that time. Asa gen-

eral rule, then, we think that either party

should be entitled to modify its position

and even withdraw its consent to the bar-

gain until the plea is tendered and the

bargain as it then eidsts is accepted by the

court.

United States _v. McGovern, 822 F2d 739,

744 (8th Cir.) (quoting United States 0). Oca-

nas, 628 F.2d 353, 358 (5th Cir.1980)), cert.

denied, .484 US. 956, 108 S.Ct. 352, . 98

L-.Ed.2d' 377 (1987).

7‘: Wessels was not justified in relying on-the

terms of the plea agreement because it had

not been approved and accepted by the_dis-

trict court.2 In addition, he has not shown

that the government gained an unfair advan—

tage over him-in withdrawing its consent to

the agreement, such as by the use at trial of

statements made during the course of the

plea negotiations, nor has be shown a depri-

vation of due process in his subsequent trial.

Wessels was not prejudiced by the govern-

ment’s withdrawal of its consentto the plea

agreement and the district court committed

no error_when. it increased the statutory

penalty on account of Wessels’ prior felony

drug conviction. , - 5., 5;; if, . ,1

[18] Wessels next argues the indictment

was duplicitous and thatthedistrictcourt

thus érredin utilizing the statutory penalties

applicableto the conspiracytoto'disfi-ihute

methamphetaminecharge asOpposedto

those applicable to the marijuana conspiracy

2 The district courtdenied Wee-sels' pretrial mo-

tion to enforce the plea agreement, stating that it

b [ca

acld2. “was...

eteaussvwwnssnis; :=.; -_

Clues 12 PM 746 (StilClr. 1993)

753

In support of this argument..Wessels again

cites Owens: However, we have already de-

termined there was no ambiguity in the

jury’s verdictand that the jury properly

determined that methamphetamine was an

object of the conspiracy. Accordingly, the

district court did not err in'utilizing the

penalties applicable to thecharge of conspir—

acy to distributemethamphetamine.

[19] Wessels. next argues the'district

court erred 'in determining that the penalties

'set forth in § 841(b) are based upon the

amount of drugs attributable to the entire

conspiracy. Heargues that the penalty

should be determined by using the greatest

amount ‘of any single transaction in the

course 'of the-conspiracy rather: than by

aggregating small amounts involved in nu-

merous transactions. He additionally argues

that the.district court erred in determining

the quantity of drugs involved based of the

testimony of witness Steve Grade. We reject

both of- these arguments. ‘

[20] one of the measures employed in

detemining the severity of a drug conspira-

cy offenseis the amount of narcotics involved

in the entire conspiracy. United States 0)

Savage, 891 F.2d 145,151 (7th Cir.1989).

Indeed, the amount of narcotics considered in

sentencing for conspiracy includes not only

the amount involved in the transactions that

were known to the defendant but also those

'that'were reasonably foreseeable, reflecting

the‘fact thateach conspirator is responsible

Lforrthe acts and offenses of each one of his

co-conspiratbrs committed in furtheranceof

the‘co'iisph-acyl Id. ‘See also United States

'v. Tolson, '988"F.2d I494, 1502(7th Cir.1993)

(finding that the defendant may be held re-

sponsible for allmarijuana transactions [18,-

500 pounds] from 1986 through 1988that

Were reasonablyforeseeable to him). Wes-

sels cites noauthority requiringthe court to

determinethe penalty by using only‘the

greatest amount ofanysingle transaction in

“thecourse of the conspiracy'and nothingin

‘§'841(b)impasessuch arequirement:T
he

district courtproperlydetermined thatthe

be false, and that it wouldnot have accepted :the

plea agreement in this case because it omitted

thenotice of prior conviction ‘ ‘
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penalties set forth'in§ 841(b) are based upon

the amount of drugs attributable to the en-

tire conspiracy. ~ . .

[21] In addition, the district court did not

commit error in its determinationthat Wes—

sels was responsible for threeand one-half

pounds of methamphetamine. The court

credited Grade’5testimony that hepersonal-

ly supplied Wesselswith threeand one-half

to four pounds of methamphetamine during

the course of their drug trafficking activities.

Grade’s testimony, which was based upon his

' ownpersonal knowledge, clearly established

the amount of drugs involved. See United

States 1). Galvan, 961 F.2d 738, 740 (8th

Cir.1992) (trial testimony used to estimate

the amount ofuncharged drugs must clearly

establish either the dates of the transactions

or the amounts of drugs involved) (citations

omitted). Although Wessels argues that

Grade’5 testimony should not have been cred-

ited, witness credibility is an issue for the

sentencing judge that is virtually unreview-

able on appeal. United States v Candie, 974

F.2d 61, 64 (8th Cir.1992) (citations omitted)

We conclude thatthe district court’s findings

regarding the quantity of methamphetamine

involved were reasonably supported by the

evidence and are not clearly erroneous I‘

.[22] However,we- :do find the district

courterredintaking judicial notice thet the

methamphetamine involved in this use. was

D-methemphetamine rather than L—metham—

phetaminei‘; Thecourt acknowledged at the

sentencinghearing that thegovernment

failedto p tevidence on.this issue but

noted that been involvedinsome 50

methamphetanune cases in the State of Iowa, ; ~

noneof which involved bmetliamphetarmne

Statingthat under such circumstanses the

defense wasobligetléd to do. morethan sim— ,

ply.say the government. had 11 pijoveirthat

thesubstance was D-metheinphetamine,the

12 FEDERAL REPORTER 3d SERIES

   

    

  

  

  

  

    

  

 

  

  

  

      

   

  

  

  

  

  

 

  

  

    

     

  

 

  

  

  

tense, and the government rather than Wes-

sels carried the bmdenof producing evidence,

on this issue.-~ United States 1:. Patrick, 983

F.2d 206, 208 (11th Ch'r.1993)r.(citations o

ted).: See also United States 11. Koonce;

F.2d 349, 353 (8thCir.1989). >Because th _

district court: did not receive anyevidenceas ‘

to the type of methamphetamine involved, w ‘

remand for further findings onthis.issu

. ' 2%, . . ‘ ~ . .. . - (Li

” r

In sum,weaffirm Wessels’conVic
tl

both counts andremand for furth I)

11183929515th with mewem

. ogmumazisvsrm ..

1-

' J.B. iiiCKEY;",‘Appéliaili,. "'

‘5 ‘ - ' v. .

Sgt. REEDER;Pulaski County Jail, Little

Rock, Arkansas; Deputy Marin, Jailiir, f,

Pulaski County Jail, Little Rock, Arkana

' wsas; Cpt. Carlton, Pulaski County Jail, '

Little. Rock, Arkansas,- Appelleesu
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Inmatebrought" civil

against j'iiil oficials-who shot him” . .

glmwhenherefusedtoclean
bell.§‘~

United States District Court f the Eas

court,.overWessels’ objections,,tookJudicial W

[policethat themetharnphetaimn
einvolved .

Thiswaserror
  was D-methamphetanune. "‘>

Whilewirreleventto the questionof guilt, the .ed.

typeof methamphetamineinvolved wa
ses-

sential to thecalculation of the propersen-

' 'IIH . 'fLSCl?

3. Under thesentencingguidelindl.the
involve-

ment of D-nietlianiphetamine requires a sentence

that'is significantly more severe than that for an

Judge,heldthatuse of stain gun_,

orderto sweepviolated inniate’sconsti

equalquentityof L-methamphetamme

teammates
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all rightto be free fromcruelandunusual 7.. Criminal Law $1213.10“)

 

i.Federal;Courtsp776

Whether conduct, if done with required

culpability,is sufficiently harmful to be cruel

and unusual punishmentin violation ofi Con-

stitution is objective or legal determination

which Court of Appeals decides de _novo.

U.SC.A. ConstAmend. 8. '

2. Federal Courts (6:776

‘ If objective element of harm is estab-

lished to meet Eighth Amendment standard,

ectois’ subjective state of mind becomes rele-

vant and.is question of fact which Court of

Appeals reviews de novo. USCA. Const.

Amend. 8.

3. Criminal Law $1213.11“)

Being shot with stun gun by jail officials

supported objective pain component of in-

‘ihate’s claim under cruel andunusual punish—

ment clause of ConstitutionU.S.C.A. Const.

Amend. 8. .

4. Criminal Law 01-1213.l0(1)

, Everymalicious push or shove by jail

officials does not amount to deprivation of

inmate’s constitutional rights tobe free from

cruel and unusual punishment. U.SC.A.

ConsLAinendS. . .. _ . ..

 

5. Criminal Law $1213.10“) > ' ”55"." '1:

Pain maliciously inflicted by jail officials

on inmate must be significant to violate con-

stitutional prohibition of cruel and unusual

punishment clause. U.SC.A. ConstAmend.

District court’s findingthat stun gun

wasusedmgoodfeithhyjafloflicials against

inmate toavoid violence was clearly errone-

ous, where officials used gun to force inmate

‘0 clean his cell, and inmate did not make

any threats to physitu assault officers.

dim(reassess3e 17

Use of stun gun by jail officials against

inmate to ~enforce order to sweep his cell

violated hisright to be free of cruel and

unusual _' punishment._ _U.S.C.A. . Const.

Amend. 8. ’ '

8. Criminal Law b1213.10(1,4_)

In reviewing inmate’s cruel and unusual

punishment claims, Court of Appeals extends

wide ranging deference to judgment and poli-

cies of prison officials who must maintain

internal order'and discipline in prisons and

who ofien make snap decisions in volatile and

dangerous situations. . U.S.C.A. . 'Const.

Amend. 8. ” ‘

9 Criminal Law $12131

. Obdurate, wanton, or intentional inflic-

tions of unnecessary pain, not mere inadver-

tence or good faith mistakes as to amount of

force reasonably called for, violate cruel and

unusual punishment clause of Constitution.

U.S.C.A. ConsLAmend. 8.

10.'-;Criniinalr Law cgizia.io(i,_'4)

. .._.Whether pain is wantonly and unneces-

sarily mflicted on inmate byprison officials

depends, at least in part, on whether force

could have plausibly been thought to be nec-

essery to maintain order in institutionand to

maintain safety of prison personnelor in-

mates. uses. ConstAmend. s. ’

11. Prisons @1301)

Law does not euthorize dey-to-day polic-

ingofprisons by stungun. .

12. Prisons 6=13(2) ' . ‘ " '-

. “Summary applications of force are con-

stitutionally permissible when prison security

and order, orsafetybf otherinmatesor

officers; has been'pliiéédin ‘jeopardy

U.S.CA:ConstAmend. 8.

   

, . ‘en

:7.Howard .B.EisenbergLittleRock,AR,

argued, forappellant.

DavidM.Euqua,NorthLittleRock,AR,

argued, forappelleee ’ w" — .. .
. . v "1'? 3;! . '

. BeforeBOWMANCircuitJudge, ._

HEANEY, Senior Circuit Judge,and

BEAM, Circliit Judge.
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them unduly burdensome. The procedures

severely penalize him, he argues, because

they are excessively elaborate and costly

given the fact he will be the only bidder at

the impending sale. Seesupra note 1,.

We disagree. The bidding procedures

established by the bankruptcy court are the

sort that routinely govern estate sales.

Moreover, the court adopted those proce-

dures precisely because of the perceived

3 collusion betwea Fisher and Gould in

crafting the bogus second offer. Fisher’s

attack on the rebidding proceduresIS large-

ly a roundabout attack on the (unappeala-

ble) May 1989 order. The issue is not

whether the property should be rebid, but

how it will be rebid. Again, if Fisher be-

lieved that rebidding would be futile be-

cause he was the only potential bidder, the

time to make that argument was in an

appeal of the May 1989 order. Further-

more, we are not in a position on this

record to say whether the location of the

7.5 acre parcel does in fact limit bids to the

Weavers and Fisher. The bankruptcy

court, fully apprised of the facts, attempt-

ed to find an equitable solution to the de-

fects that infected both the first and sec-

ond attempts to sell the property.- Indeed,

by establishing a procedure for claims reso-

lution, the bankruptcy court took pains not

to leave anyone, including Fisher, without

recourse for damages resulting from the

vacated sale; although Fisher complains

that the rebidding procedures will prove

time-consuming and costly, we cannot say,

under the circumstances, that it was an

abuse of discretion to adopt this approach.

[51’ Findliyk Fisher challengesthe bank-

ruptcy court’s determination that he did

not holda claim for breach of warranty

against Gould. Whetherhedid or not

turns on whether the original sale was-a

judicial sale under _Indiana law, see, ag.,

Vonderahe 1).. Ortman, 128 Ind.App. 381,

147 N.E.2d 924, 926 (19538), or a 'sale1n-the

ordinary courSe of busine5s;_i31nder the

Bankruptcy CodeSee, e.9., InreCanyon

Partnership,55 B.R. 520, 5234(Bankr.

' Case number 91-2586. Roger Curry's appeal, was

not argiwd but was submitted on the record and

\

s.D.Cal.1985) The district court declined.

to address that issue, concluding that it.

was an integral part of the claims resolu-‘

tion process established by the bankruptcy;

court. Weagree. As noted, thebankrupt-_33

cy court spec1f‘cally ordered that _all pro-

ceeds from the sale of the 7.5 acre parcel.

be subject to the court’s jurisdiction _for

distribution to potential. claimants. Wheth;

er Fisher15 entitled to recover for breach

of warranty is properly left for that stage

of the litigation. ., -

AFFIRMED.
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1 Defendants were convicted in the Unit? 3’ ,

ed States District Court for the Southern "

District of Indiana, Gene E. Brooks, Chief

Judge, of, inter alia,conspiracytomarine

facture and possess with intent to distrib-

"briefs. ...;-

FOIA’# 57720 (URTS '16

 

     

 

   

    

  

    

   

  

  

 

: .11121a. t-eUgym-333.. 311111111! 3 3, 1043

Clteum F.2d 1002 (7th Cir. I992)

utein excess of 50 kilograms of marijuana,

and they appealed. TheCourt of Appeals,

Cummings, Circuit. Judge, held that: (1)

joinder of one ' defendant's pedury counts

with: .otherrdefendantsl conspiracy, counts

was proper; (2)”expert testimony regarding

eyewitnessidentification was properly ex-

cluded;(3) evidencewas sufficient to sup-

portfinding that each defendant participat-

ed in single, ongoing conspiracy; (4) certain

testimony was properly admitted under ex-

ceptions to hearsay rule; and (5) sentences

were not improper.

Affirmed.

l. Indictment and Information 6:124“)

Under rule permitting multiple defen-

dants to be tried together only if their

charged conduct arose from “same act or

transaction” or “same series of acts or

transactions,” acts or transactions are con—

sidered part. of “same series” if they are

performed pursuant to common scheme or

plan. Fed.Rules Cr.Proc.Rule 8(b), 18

U.S.C.A.

See publication Words and Phrases

for other judicial constructionsand

definitions. .

2. Indictment and" Information ©1246)

Joinder of perjury counts with other

defendants’ conspiracy counts was proper

under rule allowing multiple defendants to

be tried together if charged conductarose

from same series ofacts or transactions, in

prosecution arising from alleged conspiracy

togrow marijuana, regardless of number

of, years between end of alleged conspiracy

and,,subsequent alleged perjury. Fed.

Rules Cr.Proc.Rule 8(b), 18 U.S.C.A.

3.33 Indictment and Information C=124(4)'

‘Conspiracy and its cover-up are consid-'

ered parts of common plan, for purposes of

rule allowingmultiple defendants to' be

triedtogether if charged conduct arises;

from common scheme or plan. Fed.Rules

Cr.Proc.R_ule 8(b),18 U.S.C.A.; -=

4.Criminal Law i“1520(6) ~ ‘

Defendantsin prosecution alleging

conspiracy to grow marijuana were not en-

titled toseverance of one defendant’s per-

 

: WQESBEOeRagemleere severed,

testimony regarding perjury defendant’s

role in drug conspiracy would have- been

relevant and admissible to show that he

committed perjury and, although evidence

relating to perjury may not have been ad-

missible in separate conspiracy trial, there

was no severe prejudice.' FedRules Cr. ‘

Proc.Rule 14, 18 U.S.C.A.

5. Criminal Law $469.1

Expert testimony is generally admissi-

ble under Federal Rule of Evidence 702.if it

will assist trier of fact to understand evi-

dence or to determine fact in issue, but

district judge has broad discretion to ex-

clude relevant evidence that is confusing or

redundant under Rule 403. Fed.Rules

Evid.Rules 403, 702, 28 U.S.C.A.

6. Criminal Law @338”), 474.3(2)

Exclusion of expert testimony regard-

ing reliabflity of eyewitness identifications

was proper, whether under Rule of Evi-

dence 702, governing expert testimony, or

under Rule 403, governing exclusion of rel-

evant evidence on grounds of prejudice,

confusion, or waste of time; intrusion of

expert to comment on what was minor is-

sue was not. necessary, especially when rec-

ord revealed that vigorous cross-examina-

tions by defendants exposed weaknesses of

identifications; moreover, defendants gave

government only four days’ notice of intent

to call expert Fed.Rules Evid.Rules 4303,

702,28 U..SC.A. . _ . .

7. Conspiracy 0548.2(2) 3 3

Multiple conspiracy instruction was not

required in prosecution of several defen-

dants alleging conspiracy to manufacture,

and to possess with intent to distribute,

marijuana; defendants failed to-show that

they had been prejudiced by alleged vari-

ance between indictmentand pro39f.3 ,3

I;
 

8.3'Conspiracy ”24(1):

Essenceof conspiracyis agreement; to

join conspiracy is to3join agreement, not

group.

9. Conspiracy ©24(2)

Multiple conspiracies exist whenthere

is no agreement toward common goal, and
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each conspirator’s agreement constitutes

end unto itself.

10. Conspiracy @24(3)

Participants in conspiracy need not

know all other members or participate in

every aspect of conspiracy. :

1]. Conspiracy @240), 24.5

Proof of conspiracy requires substan-

tial evidence that particular defendant

knew of illegal objective of conspiracy and

. agreed to participate in its achievement.

l2. Conspiracy 6:240), 47(2)

Because of secretive nature of conspir-

acies, formal agreement need not be prov-

en; jury may infer agreement based solely

on circumstantial evidence regarding rela-

tionship of parties and their overt acts.

13. Conspiracy @2463)

Parties may join or withdraw from con-

spiracy at any time without altering funda-

mental nature of conspiracy.

14. Conspiracy @40

“Employee” of conspiracy is partici-

pant in conspiracy, since employee has

agreed to perform certain duties in further-

ance of conspiracy and because employee

materially benefits from success of conspir-

acy.
-

15. Conspiracy €=47(12)

Evidence in prosecution for conspiracy-

to manufacture and possess with intent to

distribute marijuana was sufficient to sup-

port finding that defendant whose agreed

duties were limited totending marijuana

plants andparticipating in harvest was par-

ticipant in ‘bverall conspiracy. Comprehen-

sive Drug Abuse Prevention and Control.

Act of 1970, :§ 401(a)(1),, 21 U.S.C.A..

§841(a)(1). ~~ ; .3 ; -,. . -

16. Conspiracy @4702)

Evidence in. prosecution for conspiracy

to manufactureand possess with intent to

distribute marijuana was sufficienttovsup-

port conclusion that‘attorney, who was. in-'

volved in planting, harvesting, drying,

packing, inspecting, and transplanting mar-

ijuana, joined the conspiracy alleged. Com-

prehensive Drug Abuse Prevention and

977 FEDERAL REPORTER, 2d SERIES

* growing: jury was"en§iuedito infer-"that

Control ”Act of 1970, -‘§ 401(a)(1), ’21:!"

U.S.C.A. § 841(a)(1). g V, . - 1’

17. Conspiracy @4702) .. 1v.

Evidence in prosecution for conspiracy

to manufacture and possess with intent to»

distribute marijuana w'as Sufficient to supirv

port finding that owner of farm :where

marijuana was grown joined in the conspirazr

acy alleged; although‘there 'wasxnoe

dence that defendant participated‘in .h

vesting, manicuring, or distributing man

juana, there was evidence that he harvester:

ed corn on his farm at night wheneothers

were harvesting marijuana, and—that~ he

had conversations with other defendants

indicating his awareness of the marijuana-
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defendant’was compensated for alloWing

portion of land to be used" for‘ growing.

marijuana. "Comprehensive Drug Abuse‘

Prevention 'and ‘ Control Act of ' 1970;

§ 401(a)(1), 21 U.S.C.A. § 841(a)(1). '; '-

18. Criminal Law $41705) _

There is no need to redact inculpatory .

portion of hearsay admitted under excep-j

tion for admissions against penal interest

as long as that portion is closely related to

incriminatory portion of statement, and

other requirements of rule are met... :‘Fedg

Rules Evid.Rule 804(b)(3), 28 U.S.C.A.

19. Criminal Law16=422(5), 662.1011? ‘ _ mi

Testimony by government informant?

about codefendant’s statements that incul-T

pated defendant was properly admitted un12

der exception to'hear'say rule for admis'c'z

sions against penal interest, and admission7

of testimony did not violate confrontation”

clause, in prosecution arising frolirvallegedfi

conspiracy to grow marijuana; statements?

which ,.were not made in attempt :to curry

favor .with law” enforcement officers but

were made to acquaintaaeei weird-(sums.
ciently reliable“; ‘

894(1))(3), 12.8 5.08.0.4;

Amend' .6? a. -, 7 +2.73”...-'-
‘

20. Criminal Law 62.60. '53

: Reading of acodefendant’s grand jury
testimony to jury did not violate“, defen-

dant’s. confrontation ”clause. rights under

Bruton, in_ prosecution for conspiracy",

manufacture and possesspwith intent;

FOIA # 57720 (URTS .1

 

wiring ads)“; CURR
Y .. g. .

1045.
. ciii'u'sn F.2d 1042 (7d. en. 1992)

distribute marijuanafr'codefendant’s "grand *'

jury testimony "didf‘not‘ directly implicate

any: other defendantTi‘iU.S.C.A.' Const

Amend 6...;-.: 2:51;: ‘ ' ._ . ,

21. Cr’iniinaii-giiwcsszao . 4 .,

Admission of“codefendant’s statement '

toooconspirator that government had made '

mistake in indicting'one person who had

not even lived in Indiana did not, under

Bmton, violate confrontation rights of‘de- '

fendant, 'whom jury allegedlyknew was

from Indiana, in prosecution arising from

alleged conspiracy to grow marijuana;

statement did not directly incriminate de-j

fendant, but at best, exculpated one defen-

dant who was not from Indiana. -

22. Criminal Law @4220)

Hearsay statement related to conceal-

ment activity begun while conspiracy was

still ongoing was admissible under rule de-

fining as nonhearsay those statements

made by coconspirators within scope of

conspiracy, in prosecution arising from al-

leged conspiracy to grow marijuana. Fed.

Rules Evid.Rule 801(d)(2)(E), 28 U.S.C.A.

23. Criminal Law $1166.22“)

Any erroneous comments to jury -by

trial judge regarding evidence of marijua-

na-cultivating endeavors did not warrant

reversal of convictions. in prosecution aris-

ing out of alleged conspiracy to grow mari-

juana, eventh’ough comments were some-

what confusing and failed to distinguish

clearly between two different hearsay ex-

ceptions. : . ;

24. Conspiracy 4:24.15; 27 ‘ ‘ ,

. In conspiracy prosecution, government

is not required to prove’a'ny overt acts with

regard to particular defendant within limi-

tations period; Tbstead,‘governmenttis re->

quired a; prove that conspiracyexisted into

limitations period and that defendants did

net Withdraw before that period. "

25.:'Constitlitional Law #26800) 4’1...

; iWitnesses:-'°9-88 as ;, i\£ '

- District court was‘not"required under

due process clause to’inqnire specifically

whether defendant ‘was knowingly and in-

telligently waiving right to testify at-trial.

U.S.C.A.~Const;Arnends. 5, 14. ‘ , * "

Id: 70105320 Page 19

  

26. Criminal Law @1177

It is only when it can be said with

certainty that acceptance of responsibility

has been shown that reversal of district

, court's denial.on reduction under Sentenc-

ing Guidelines for acceptance of responsi-

bility is wariai‘i'ced. U.S.S.G. § 3E1.1, 18

U.S.C.A.App. ‘; "‘ ’ ‘

27. Criminal Law @1252 .

' Denial of reduction under guidelines

for acceptance of responsibility was proper

in prosecution for making false declara-

tions before federal grand jury; sentencing

judge made specific findings that defen-

dant did not voluntarily withdraw from

‘ criminal activities in timely fashion, did not

provide voluntary assistance to officials,

and stated that he felt “pressured.”

U.S.S.G. § 3E1.1, 18 U.S.C.A.App.

28. Perjury 6:41

Defendant convicted for making false

declarations before federal grand jury in

connection with investigation into alleged

marijuana-growing conspiracy was not ille-

gally sentenced under guidelines as acces-

sory after fact, even though defendant was

principal in conspiracy; defendant was try-

ing to protect others and not himself, as he

was immunized for his testimony. U.S.S.G.

§§ 2Jl.3(c)(1), 2X3.1, 18 U.S.C.A.App.

29. Criminal Law @1210“)

Consecutive sentences for conviction

on count of conspiracy to manufacture and

possess with intent to distribute in excess

of 50 kilograms of marijuana and count

alleging manufacturing in excess of 50 kilo-

grams of marijuana were permissflile.

30.-Criminal Law @9866) V ,

' District court did not err in sentencing

defendant :simply because it did not men-1

tion every mitigating factor listed in pre-

sentence'i'eport, especially when theytwere

not'vriien'tione‘d by defendant or counsel at

sentencing. 7"“ ”J‘- ' “ "

. »T

'21::

  

' Melanie‘Conovur (argued), C.“Joseph Rus-

sell, Asst. U.S. Attys.,‘ Office of US. Atty,

Indianapolis, Ind, for US.

‘Roger S. Curry, pro se.
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Spires P. Cocoves (argued), Toledo, Ohio,

for Robert C. Holland.

Glenn A. Grampp (argued), Evansville,

Ind., for Don J. Leinenbach.

Michael J. McDaniel (argued), New Alba-

ny, Ind., for Samuel T. Harding.

Robert Canada, Evansville, Ind., Daniel '1

C. Hale, Miller, Hale & Harrison, Boulder, V

0010., James W. Lawson (argued), Oteri,

Weinberg & Lawson, Boston, Mass, for

Timothy S. Curry . \

Judges, and WOOD, Jr, Senior Circuit

Judge

CUMMINGS, Circuit Judge.

A jury found defendants Timothy Curry

(“Tim"), Roger Curry (“Roger”), Don Jef-

frey Leinenbach, and Samuel T. Harding

guilty of conspiracy to manufacture and

possess with intent to distribute in excess

of fifty kilograms of marijuana in violation

of 21 U.S.C. § 846. Tim, Roger, and Har-

ding were also found guilty of manufactur—;

ing in excess of fifty kilograms of marijua-

na, in violation of 21 U...SC § 841(a)(1).

The jury found defendant Robert Holland

guilty of making false declarations before

a federal grandjury in violation of 18

U..S.C § 1623. The defendants raise a

number ofissues regarding the propriety

of their convictions and sentences. We af-'

firm.

I.

Co-conspirators Mary Lynch and Brenton

Long provi the details surrounding the

defendants' cdRspiracy to manufacture and

possess with intent to distribute marijuana.;

Long testified at trial for the government

under a grant of immunity.3.1Defendant

Lynch pleaded guilty pursuant to a plea

agreement limiting her prisonterm to no

morethan three years, and wasobligated.

to testify under the agreement.

In late 1982, Lynch and long helpedTim

and his wife, defendant Joyce Curry (who

hasnot appealed from her conviction), and

others hang marijuana to dryin the base-

ment of Tim’s Niwot, Colorado, residence.

After the marijuana was dry, Lynch “mani-
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, "f marijuana. Tim, Long, defendant 11011111121233:

Before CUMMINGS and FLAUM, Circuit

' they planted 500 of the plants,and thento;

V ' Tim’s brother, Roger, and Long, Tim, Rog-b

 

  

     

  

  

  

   

   

  

  

 

  

   

    

  

   

  

  

    

  

   

   

    

  

  

    

   

  

cured" (prepared) some of. it for sale, earn-g,

ing $10.00 per hour from Tim. Tim told;r

her that the marijuana came from Indiana..

In the spring of 1983, Tim hired Lynch‘

and Long to help clone marijuana plantsinn

his residence. After Tim taught them how

to clone the plants, they (primarily Long)J

produced approximately 2,500 newmarijua

na plants from thirty to fifty moth

plants. Long agreed to work for Tim

transporting, planting, and harvestingthe

 

and another individual broughtthe '8’,

marijuana plants first to Nebraska, wherea

Jasper, Indiana In Jasper, Long ineth

er, and Holland subsequently planted the«

remaining 2,000 plants on defendant Lein- ,

enbach’s farm in Otwell, Indiana. Longif ’

met and had conversations with Leinenbach %

in the spring of 1983, but Leinenbach did?

not participate directly'in any of the plant-

ing activity. The spring planting was com--

pleted by June 21,1983. .I:

A person named “Rich Kelly” was men?

tioned on numerous'occasions during triaILS:

Testimony at trial indicated that Kelly is a

fictional character created by the defen-

dants to take blame for. their marijuana: ,

growing, although at least some of they

defendants apparently still contend that bed 7

is an actual person..:-“A “Rich.Kelly” puri

chased a farm in‘Velpen, Indiana, from the 1 .

Jasper. State Bank in September 1983; .7

cording to the Bank’s president Josep

Miller, Roger vouched for Kelly, stating}

that he had knownKelly since boyhood.

Miller testified thatthe real estate

tion with Kelly was'“highlyunusual”

cause no financial statement,credit re"My

or employment verification ofKelly' (M

ever done. A checkingaccount wasi) 33"

in Kelly’sname which listed Rage“asuth

person who 'wOuld know Kelly’s rlocafti n1

In addition, iLynch testified that .she,-.-.T1ni

Roger, and Holland discussed the use:of a

fictitious person-named Kelly during: th

summer of 1985. ..anh also testified, tha

the continued use of a “Richard Kelly": as

scapegoat was discussed by Holland, Joygg

and "e’s‘ilt'fi listWWWWT

 
>
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in 1989. ’ In the spring of '1983’1‘im' had

asked Long to play the role of Rich Kelly,

in whose name certain property in Indiana

wasto be purchased but Long refused.

’I‘im,“and'Holland harvested marijuana at

Iéinenbibh’s farm. 1 To avoid detection, the

marijuana was harvested at night 'while

Ieinenbach harvested the surrounding corn

crop.‘ The harvested marijuana was trans-~

ported to the Velpen farm where it was

hung to dry; When the marijuana was dry,

Tim, Roger, Long, and Joyce packed it into

over 100 boxes. At Tim’s request, Long

drove 56 of the boxes to Colorado. The

boxes were eventually stored at Tim’s

home. The marijuana was transferred

over a period of time to Lynch’s home in

Boulder, Colorado, where Lynch and others

manicured it for sale in late .1983 and early

1984. Approximately 1,000 pounds of fin-

ished marijuana were produced for sale.

Tim told Long that he (Tim) had made over

one million dollars between the 1983 mari-

juana project and a ”spec house” that he

had built. ’

In May 1984, an electric company em-

‘ployee discovered hundreds of small mari~

juana plants growing in containers near the

Velpen farmhouse. In June 1984, Roger

asked Dennis Mehringer to estimate the

cost of plumbing repairs at the Velpen

farmhouse. Merhinger was introduced to

a Richard Kelly at the farmhouse. Around

September 1984, defendant Steven Bush

(who was found not guilty at trial) showed

Jeff Griffith where marijuana was growing

at Leinenbach’s farm. Griffith returned to

Leinenbach’s farm and stole marijuana at

least three times in 1984. Bush told Grif-

fith thatthe people who were growingthe

marijuanaincluded Roger and Holland: In

the fallof 1984, Tim again asked Lynch to

manicure some of the marijuana from

Indiana. She and others processedapprox-

imately 250 to 300pounds of Saleable mari-

juanain:Colorado. Tim indicated that this

was only part of the harvest. ,

In the spring of 1985, “Richard Kelly”

purchased a farmin rural Martin County,

Indiana,fromMark and Cindy Hewitt.

1cld‘ibingsybapeggeg 1215x111" 1....

my and Thelma Crane, Mark and Cindy

Hewitt, and two realtors. Mark Hewitt.

identified Tim as the person who intro-

duced himself as Kelly at the closing. One

of the realtors and Th'elma Crane reaffirm-

ed their previous selections of Tim's photo-

graph as Kelly, although neither could

make a certain lin-court identif'cation

Thelma Crane noted that Kelly’s hair was

shorter and he did not have glasses.

Lynch had earlier testif’ed that Tim’3 hair

was darker than usual and that he had not

worn glasses previously. One of the previ-

ous residents at the Martin County farm

testified that she saw Tim and Roger walk-

ing around the farm twice before the sale

of the farm, and that Tim’s hair had been

lighter and he was not‘ wearing glasses.

Another previous resident also identified

Tim as one of the two persons at the farm.

This resident saw Roger at the farm after

it was sold, and talked to Tim and defen-

dant Samuel Harding. A neighbor also

saw Harding at the Martin County farm.

In the summer of 1985, Tim offered

Lynch $15,000 to come to the Martin Coun-

ty farm‘and .“weed” marijuana because

Harding had hurt his back. Lynch agreed

and came to Jasper, where she met Holland

and went to Roger’s law office to get keys

to the Martin County farm. She saw the

marijuana growing room at the Velpen

farmhouse while she was in Indiana, and

helped Roger clean the house. ._During her

visit, Holland helped Lynch weed around

the marijuana plants, Tim gave her money

for expenses, and Roger visited her. _,

Harding’s fornier-wife, Joan Hylinski,

testified that Harding went "to Jasper,

Indiana, in May 1985, telling her that he

was going to helpsome friendson a farm.

In‘Jiilyof that“year,HylinSki traveled to

Jasper and stayediuwith Harding for .ap-

proximately 10 daysat the Martin County

farm, helping Harding pullweeds from the

marijuana fields there.'Hylinski also went

to Leinenbach’s farm with Harding- and

Reger where they'inspected the marijuana

plants. Hylinski, Harding, and Roger

transplanted marijuana plants in the grow-

ing room of the Velpen farmhouse.
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In September 1985, Lynch, Tim, Roger, R

Harding, Holland, and one other person

harvested the marijuana at the Martin

County farm. Lynch acted as a lookout for

the operation. She also assisted Tim, Har-

ding, and others with the preparation of

the barn for harvest, including putting

plastic on the floors, stringing twine be-

tween the walls, cutting a ventilation hole

in the side of the barn, and getting a large

propane heater to dry the marijuana.

When the marijuana from the Martin Coun-

‘ty farm was hung to dry, Tim, Roger,

Harding, and Holland went to harvest Lein-

enbach’s farm. They returned, however,

and said the marijuana had been stolen.

To avoid discovery by police, the harvest-

ers dismantled the growing room at the

Velpen farm. The valuable items were re-

turned to Colorado, as were some marijua-

na plants and some dried marijuana from.

the Martin County farm. During the clean-

up of the Velpen farmhouse, Lynch used

the central vacuum system at the house,

but the bag was never emptied. Lynch

returned to Colorado, where she and others

manicured marijuana for approximately

one month, producing about 250 pounds of

saleable marijuana. Lynch sold some of

this marijuana and observed Tim sell a

“large portion” of it in late 1985. Tim paid

Lynch $10,000 in cash and marijuana for

her part in the undertaking. '

In October 1985, Jeff Griffith told police

about the marijuana operation and took

police officers to Leinenbach’s farm and

the Velpen farm. Police officers found ap-

proximately 2% to 3,000 cut marijuana

stalks among the corn plants and approxi-

mately 97 marijuana plants at Leinenbiich’s

farm. At the Velpen farm, officers found

personal documents related to Rogerand

Holland, high-intensity light fixtures, horti-

cultural literature, handwritten notes re-

garding plant care, watering pipes, shears,

and marijuana, including some foundin the

bag from the house’5 centralvacuum sys-

tem.

Alsoin October, Tim. told Lynchthathe

was going to clean out the Martin County

farm. Apparently before he was able to do

so, police officers located the farm from
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documents found at the Velpen farmhouse

and found approximately 5,000 cut marijua-

na stalks amid corn plants, noticed twine:

strung in the barn, and found personal

documents relating to Lynch and Hylinski.

In 1987, at Tim's request, Lynch cloned

approximately 250 marijuana plants for

Tim and another 500 or. so marijuana plants

for Roger» In October 1988, Tim delivered ;

approximately900 pounds of marijuana ’

Lynch for manicuring.

On September 8, 1989, Holland appeare, , .

before a federal grandjury for the South? f

ern District of Indiana pursuant to a grant, ‘

of formal immunity. Roger, Tim, and

Long were targets of the grand jury’s in-;

vestigation. Holland testified under oath

that he had no knowledge that Roger, Tim,

or Long were involved in the marijuana

operation. Afterthe indictment in this

case was returned in September of 1990,

Holland met with Lynch and attempted to

give her a copy of the indictment with

notes written on it, requesting Lynch to

conform any statements she made to au-

thorities to the notes

An indictment was returned on Septem-

ber 13, 1990, charging Tim, Roger, Joyce,

Don Jeffrey Leinenbach, Lynch, Charles E

Leinenbach, Harding, and Bush in Count I.

with conspiracy to manufacture and pos-

sess with intent to distribute in excess of

fifty kilogramsof marijuana, from about

March or April 1983 through at least Octo-

ber 31,1985. Count II alleged that Don:

Jeffrey Leinenbach’s farm was forfeitable

to the United States. .Count III charged

Tim, Roger and Harding with manufactur—

ing in excess of fifty kilograms of marijua-

na in or about October 1985.. Counts

throughVI charged Holland. with making y

false declarations beforethe federal gran

jury. CountsVII and VIII charged13.9gei:

with filing false federalincome taxreturns

Asecondsupersedingindictment

turned on February19' 1991. ,

Lynch entered a plea of guilty purs A,

to a plea'agreement, 'and the remaining

defendants pleaded not guilty. The district .

court severed Counts VII and VIII relating '

to Roger’s alleged filing of false inco

tax returnsotfielaswzoewat ,1"
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1991“! ""At’ the f end” of '~ the" government’s

case, the court'granted Charles ESLe'inenf

bach’s motion forjudgment of acquittal.

on April6,~";1991‘thejury found all defen-

dants guiltyofall counts except Bush, who'

was forii'id‘.‘notguilty Jeff Ieinenbach’s

propertywas found to be forfeitable. Tim

and Roger were each sentenced to 20 years

with three years parole; Harding was sen-

tenced to serve 12 yearswith three years

parole; Jeff Leinenbach was Sentenced to

serve 18 months; and Holland was sen-

tenced to serve 78 months. ‘

III '

The defendants raise a number of issues,

and all adopt isSues raised by their co-

defendants as applicable. Unless other-

wise mentioned, the issues discussed below

apply to all defendants. '

A. Joinder of Holland ’3 Perjury Counts

Defendants argue ., that Counts IV

through VI of the superseding indictment,

relating to Holland’s perjury before the

grand jury in 1989, were improperly joined

with Counts I through III, 'which dealt with

a marijuana conspiracy from 1983 to 1985.

Rule 801) of the Federal Rules of Criminal

Procedure prOvides that:

Two or more defendants may be charged

in the same indictment or information if

they are alleged to have participatedin

the same act or transaction or in the

same series of acts or transactions con-

stituting an offense or offenses.‘ ‘ ‘

[A]ll of the defendants need not be

chargedin each count.

“Rule 8 is copsmied broadly to allow lib-

eral joinder and thereby enhance the effi-~

ciency of the judicial system-7’} 'Um'ted

States v. Isaacs,493 F.2d 1124,1158 (7th

Cir.1974), certiorari denied, 417 U.S. .,976 94

S.Ct. 3184, 41 L.Ed.2d 1146. Joint trials

are beneficial because they increase court

efficiency} limit inconvenience to WitnesSes,

andavoid delaysin bringing defendants to

trial United States 1). Sophie,900 F.2d

1064,.-1083 (7th Cir.1990), certiorari de-

nied, —U.S —, 111 S.Ct. 124,112

L.Ed.2d 92. Joint trials may also be benefi-

' focld'siafilllfleSSM mammary» to one

jury,'as opposed to bits and pieces of a

story being presented to several juries. Id.

[1] Nevertheless, in order to avoid un-

due prejudice, under Rule 8(1)) multiple de-

fendants may be tried together only if their

charged conduct arose from the “same act

or transaction" or the “same series of acts

or transactions.” Acts 01- transactions are

considered part of the “same series” if they

are performed pursuant to a common-

scheme or plan. United States v. Velas-

quez, 772 F.2d 1348, 1353 (7th Cir.1985),

certiorari denied, 475 US. 1021, 106 S.Ct.

1211, 89 LEd.2d 323. We decide this ques-

tion based on the allegations in the indict-

ment,'not on the evidence adduced at trial;

Id. at 1354 (“Rule 8 on its face is about

pleading rather than proof, and there are

practical reasons for maintaining the dis—

tinction”).

[2, 3] The joinder of Holland's perjury

counts with the other defendants’ conspira-

cy counts was proper under Rule 8(b).

Holland is prominently mentioned in the

“overt acts” section of the superseding in-

dictment as an unindicted coconspirator in

the marijuana growing enterprise. Most

pertinently, it is alleged that Holland and

several of the defendants discussed the cre-

ation of a fictional character to be known

as “Richard Kelly." Holland’s perjury

counts quote the statements that he made

before the grand jury which indicate that

Rich Kelly was the leader of the conspira-

cy. Although the indictment could have

been clearer in spelling out the link, we

think that the perjury counts sufficiently

communicate that Holland’s statements be-

fore the grand'jury were madepursuant to

a preconceived plan to cover up the identity

of the conspirators. 'A sonspiracy and its

cover-up are considered parts of a common

plan. .Velasquez,772 F.2d at 1354. Finals

ly, themain allegationof perjury against

Holland rélatesto his statements that

Long, Tim, and Roger were not involved'in

the marijuanaconspiracy. Therefore join-

der is proper here because proof that these

statements were false required proof of

Long’s, Tim’s, and Roger’s involvement in
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the marijuana conspiracy, so that there is

considerable overlap of evidence‘

The defendants argue that the conspira-

cy counts and the perjury counts were not

part Of a common plan because the perjury

occurred almost four years after the end of

the conspiracy alleged in Counts I'and III.

Counts may be joined under Rule 8(b) even

if they could not have been charged as one

conspiracy. Sophie, 900 F.2d at 1084; In-

deed, several courts have specifically held-

that perjury counts may be considered part

of the same series of acts or transactions

as the underlying conduct which was mis-

represented. Isaacs, 493 F.2d at 1159;

United States v. Swi'fi,»809 F.2d 320, 322

(6th Cir.1987); United States v. Moeckly,

769 F.2d 453, 465 (8th Cir.1985), certiorari

denied, 475 US. 1015, 106 S.Ct.-1196, 89

L.Ed.2d 311; United States 11.. Dekle, 768

F.2d 1257, 1261—1262 (11th Cir.1985).3_ The

number of years between the end of the

alleged conspiracy and the subsequent al-

leged perjury is in our view irrelevant.

[4] Defendants’ argument that the dis-

trict court should have exercised its discre-

tion to sever the counts relating to Holland

pursuant to Rule 14 is also without merit.3

“[S]evere prejudice is required for an order

of severance and'the trial judge’s refusal to

sever is rarely reversed.” Velasquez, 772

F.2d at 1352. Holland is the only defen-

dant who specifically argues that he was

unduly prejudiced by joinder here'for the

purposes of Rule 14. We conclude that no

defendant was unduly prejudiced, however.

Holland only argues that the jury would

have been ho‘hfused and prejudiced by the

numerous allegations in the indictment and

I. The defendants argue that'thehdi'slrictcourt

erred by finding only a "logical relationship’!

between the conspiracy counts and the perjury

counts. Itis true that a mere ."logicalrelation-

ship" between counts cannot support the joinder

of multiple defendants ina single triaL The

district court here,“ however.specifically noted

. that "Hollandis alleged to have been involved'in

the conspiracy " ' ‘. Itisaboutthis verycon-

'spiracy which defendant Hollandis alleged to

have provided false testimony during thegrand

jury proceeding." Timothy Curry's Br.App. at

22.

2. The defendants relyon UnitedStates v.Grey

Bear, 863 F.2d 572 (8th Cir. 1988)fwhere an

the testimony regarding Holland’s role in

the conspiracy. But if his trial were sev-

ered, this testimony would have been rele-

vant and admissible to shew that he com-

mitted perjury. Furthermore,although ev-_

idence relating to Holland’s perjurymay

not have been admissiblein a separatecon-

spiracy trial, there was no severe prejudice

because Holland’s grand'jury testimonydid

not directly implicate any of the other .eJ-Jd

fendants. Therefore the district court cor-q

rectly denied defendants’ motion to sever

Holland’s perjury counts.

B. Exclusion of Expert Testimony Re- '

garding Eyewitness Identification

[5] The first'in a number of evidentiary‘

objections made by. defendants relates to"

the decision by; the district court to exclude:

the expert testimony of Dr. Elizabeth Lof-

tus, a recognized authority on theissue of

eyewitness identifications. Expert testimo-

ny is generally admissible under Federal

Rule of Evidence 702 if it “will assist the

trier of fact to understand the evidence or

to determine a fact'in issue " ‘ ‘.” How-i

ever, “a district judge has broad discretiOn'

to exclude relevant evidence thatis confus:

ing or redundant” under Federal Rule of

Evidence 403. Krist 1). Eli Lillyand Co.,'

897 F.2d 293, 298 (7th Cir. 1990). For the

reasons given below, weconclude that the

district judgedid not abusehis discretion

here.

Dr. Loftus testimonywasoffered tore-

but the testimony of several witnesses who

identified Tim, Roger, or Harding around

the time of the purchase of the _Martin

County farm. In particular Thelma Crane

equally divided en bane court affirmed the dis-

trict court'sdecision to allow joinder. We be-

lieve that thefacts"in that case (whichis without

precedentialValueraredistinguishable in that ., .V

the governmentdidnot’allege any conspiracy.

1.2.1:;1‘1) ’.. ...-.i-~.<,.

3. 1Rule14 of the FederalRules of Criminal Pro- J

_‘ cedure provides. inpertinent partthat

4 : If it appears that a defendant or thego .

men! is prejudiced by a joinderof offensesor

" , of defendants in an indictment or informa-

   

I't

 

  

_ ‘ court may order an election or separate trials

_ -_of counts. grant a severance of defendants or

provide whatever other relief justice requires.
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testified that she met'a’person- introducing

himself as Rich Kelly-at the Martin County

closing.She identified a photograph of

Tim Curry as RichKelly about.three years

later. At trial,.aboutsix years after the

closing, she was unablecertainly to identi-

fyTint?as'Kelly._ Mink Hewitt was also

presentat the closing and identified Tim as

Kellyat trial. Cynthia Hawkins testified

that around'the‘tiine of the closing, she

saw 'On two different occasions two men

examine the Martin County farm where she

lived. At trial she identified Tim and Rog—

er as these two men. . Cynthia’s. husband

Robert Hawkins testified that he talked to-

two men at the MartinCounty property in

the spring of 1985... At trial he identified

Tim and Harding as the men he had seen.

Hewitt, Cynthia Hawkins, and Robert Haw-

kins all viewed photograph arrays and had

identified photographs on one or more occa-

sions before trial.

Dr. Loftus would have testified on a

number of issues relating to the accuracy

of these identifications. Among the propo-

sitions discussed in her offer of proof that

are arguably beyond the understanding of

an average person are: 1) witnesses invari-

ably overestimate the duration of their ob-

servation of an individual; 2) a witness’

confidencein his identification bears little

or no relationship to the accuracy of the

identification; 3) memoryfades at a geome-

tric rather than an arithmetic rate; 4)

“post-event phenomena" maydistort or

supplant original memory, and memory is

easily distorted by leading questions or oth-

er manipulations; 5)prior photographic

identifications increase the likelihood that

laterin-personidentifications will be erro-

neous;and 6) social alcoholand marijuana

use hinders the ability ofan individual to

retain information 1 ,. . 3... . .

The districtcourt ente awritten order

denying the admissibility of Dr. ,-Loftus

testimony, concluding that:.3.f. ;, 21.2%“

(V‘[S]uch testimony may beproperly exclud-

,ed where thetestimonyaddressesanis-

\ sue of which the"jury is generally aware.

In the present controversy thejury was

  

4. In an oral decision to denyreconsideration of

,cld270‘163‘323‘l5égfi 22““M“ °"

questioned during voir dire about recall

and the ability to identify persons they.

had seen only briefly, or had not seen for

a period of time. Additionally, all of the

witnesses who identified defendants

were thoroughly cross examined about

’the' reliability of their identification, the

length of time they saw the defendant,

the conditions under which they saw the

defendant, the length of time which

elapsed between the witness seeing the

defendant and the photos or the defen-

dant in person, the number of times the

witness saw the photo arrays, and when

the' witness was shown the photo array.

Thus, the jury was made aware of many

of the 'factors-‘which may effect [sic] per-

ception, retention and recall. ‘ ’ ‘

Thus, although the jury may not under-

stand the intricacies of perception, recall

and retention, the jury is generally

aware of the problems with identifica-

_tion.

Government’s Br.App. at 7. The district

court’s focus on what the jury is “generally

awafe” of could be a finding that Dr. Lof-

tus"‘tesEimony would not assist the trier of

fact under Rule 702, or it could be consid-

ered a finding that her testimony would be

unduly confusing or a waste of time under

Rule 403.‘ ~ As has been noted, ”The Rule

702 analysis ' ‘ ‘ incorporates to some

extent a consideration of the dangers, par-

ticularly the danger of unfair prejudice,

enumerated in Fed.R.Evid. 403.” United

States 1). Downing, 753 F.2d 1224, 1242

(3rd Cir.1985). / The “helpfulness factor"

under Rule 702 involves consideration

whether the expert testimony would be

misleading or confusing in the context of

the trial. See id. at 1237. -

[6] Dr. Loftus’ testimony may not have

been totally unhelpful; as the court noted,

most personsdo not.understand the intrica-

cies of perception, retention, and recall.

The district court also apparently had no

quarrel with her competencyto testifyor

with the reliability of her scientific testimo-

’ plicitly stated that the basis of his ruling was

both Rule 702 and Rule 403. Tr. at 2503.
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ny.5 We conclude, however, that the dis-

trict court’s decision to exclude Dr. Loftus’

testimony was a proper exercise of its dis-

cretion, whether under Rule 702 or Rule

403. The eyewitness testimony was far

from the only evidence against the defen-

dants. Indeed, asnoted above, the bulk of

testimony came from two government (wit-

nesses and co-conspirators, Brenton Long

and Mary Lynch. The testimony of Joan

Hylinski was also important. Although the

eyewitness testimony bolstered the govern-

ment’s theory that there was no real Rich

‘ Kelly, it can fairly be described as minor

and amounted to only one day in a. four-

week trial. The intrusion of an expert to

comment on this minor testimony was not

necessary, especially when the record re-

veals that vigorous cross-examination by

the defendants exposed the weakneSs of

the identifications. I

In addition, the defendants gave the gov-

ernment only four days’ notice of their

intent to call Dr. Loftus. The Third Circuit

held that it was not an abuse of discretion

to exclude expert testimony when only five

days’ notice of a proposed proffer was giv-

en. _ United States 1). Bowling, 855_F.2d

114, 118 (3d Cir.1988), affirmed, 493 US.

342, 110 S.Ct. 668, 107 L.Ed.2d 708. __ 7;

Defendants’ reliance on our decision in

Krist is misplaced; In Krist, we specifical-

ly .noted that “in routine casesthe trial

judge is not required to allow wide-ranging

inquiry into the mysteries of human per-

ception and recollection." 897 F.2d at 298.

Krist was t a routine case because it

involved an in 'vidual's recollection of the

color of pills she took forty years ago. Our

case, on the other hand, is routine—the

identifications were not of pills and took

place no more than six years after the

eventsin question. Although it is likely

that it waswithin the discretion of the trial

court toallowtheeyewitnessexpert testi-

5. Although we make no specificassertion asto

its reliabilityorgeneral acceptance,a number

' of cases indiatethat Dr. Loftus’ field of studyis

«now well accepted. See Krist. 897 F.2d at 296-

297 (specifically citing work by Ipftus); United

Stats v. Moor: 786 F.2d 1308, 1312 (5th Cir.

1986) ('Th: scientific validity of the studies can-

mony here,we decline to hold that the

court was required to do so.- ,

4: .l 7,»

C. Sufficiency of the Evidence/Multiple:

Conspiracy Challenges' ~ 9 '-

[7—13]The defendantschallengethe

sufficiency of the evidence to support the

finding that each participated in a single“

ongoing conspiracy to; manufacture, an

possess with an intent to ,distributemari

juana. Their challenge is sometimes styled

as an allegationthat the evidenceat trial ,

showed only multiple conspiracies-not 33 ‘

single conspiracy, and that there was there;

fore a fatal variance between the-indictr;

ment and proof. In addition,5they assert as

unlawful the district court’s, decision not to

give a multiple conspiracy instruction.--

We initiallyreject the defendants’ argu-

ment that the district court was required to

give a multiple conspiracy instruction. The

defendants cite United States 1). Kendall,

665 F.2d 126, 136 (7th Cir.1981), certiorari

denied, 455 US. 1021, 102 S.Ct. 1719, 72

L.Ed.2d 140, where we stated that “if the-

possibility of multiple'conspiracies exists,-

the trial judge must so instruct the' jury."

We‘ have carefully limited this statement in

more recent cases. 'In United States v.

Townsend, 924 F.2d 1385, 1410 (1991), we

noted that “[t]he failure to give a proposed.

multiple' conspiracy Zinstruction cannot,’

then,‘be error'iinless the defendants dem-

onstrate that they have been prejudiced by

the variance itself." Similarlyfin United

States 1)."Grier,'866 F.2d 908, 934 (1989);

we stated that “[w]hile thedistrictcourt

could properly have instructed the"jury on

the poSsibiIity of multiple conspiracies,- it

was not required to do so:'” ‘These cases

teach that thelackof a‘ multipleconspiracy

instruction is simply one or several factors

tobe considered when-deciding'if a defen-

dant hasbeen préjudicediby a variance.-

Thus the district court did not err by fail-

. v V Wm :33); weaknessesofeyewiinxoss

"’ identificationcannot be seriously questioned at

this point.'): ‘United States v. Smith, 736 F.2d

1103,, 1107 (6111 pir.1984) (suggesting that eye

witness expert testimony is generally accepted),

certiorari denied, 469 11.8. 868, 105 S.Ct. 213, 83
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ing to give amultipleconspiracy instruc-

tion. a 2‘ s» 19--

Beforeexaminingth 1siifficit-incy of the_

evidencewithregard to particular defen-

dants,webrieflydelineatesome basic prin-

ciples of onspiracylaw. f“A conspiracy

consists ofa combination or confederation

betweentwo or more" persons formed for

the purpose of committing, by their joint

efforts, a criminal act.’_’ United States 1;

Mealy, 851‘F.2d ’890, 895:.(7tli"Cir.1988)*

(citations omitted). The essence of a con-

spiracy is an agreement; to join a conspira-

cy is to join an agreement, nota group

Townsend, 924 F.2d at 1390.

”Itis thenature and scope of the agree-

ment that is the determinative factor in

distinguishing between single and multiple

conspiracies.” United States 1}. Sababu,

891 F.2d 1308, 1322 (7th Cir.1989). Multi-

ple conspiracies exist when there is no

agreement toward a common goal, and

each conspirator’s agreement constitutes

an end unto itself. United States v. Paiz,

905 F.2d 1014, 1020 (7th Cir.1990), certiora-

ri denied, — U.S. ‘—, 111 S.Ct. 1319, 113

L.Ed.2d 252. However, it is clear that the

participants in a conspiracy need not know

all the other members or participate in

every aspect of the conspiracy._ Id. at

1323. Indeed, the whole point of a conspir-'

acy, and..the reason why it is punished

separately as a crime, is to enable several

    

 

  

 

 

persons to cooperate and split duties in

order to facilitate the object of the conspir-

acy. Townsend, 924 F.2d at 1394.

In evaluating a sufficiency of the evi-

dence challenge, we review the evidencein

the light mostfavorable to the govern-

ment..-If anyrational jury could have

found the defendant guilty beyondua rea-

sonable doubt,the conviction will be af-

firmed. United States v. Bun-ell, 963 F.2d

976, 987 (7th Cir.”1992). ”We require “sub-

staiitial ev1dence,thataparticulardefen-

dant knewof the illegalobjective ofthe

conspiracy 'and agreed to participate in its

achievement.”Id. Because of theSecre-

tive natureof conspiracies, a formal agree-

ment need not be proven. A jury may

infer an agreement based solely on circum-

.ilOCl d. 7w5wfie
p§§gmz g!!! Elationship

of the parties and their overt acts. Meaty,

851 F.2d at 896.

It should be stressed that the conspiracy

allegedin this case is not a complex distri-

butionscheme encompassing wholesalers,

middlemen, and retailers, nor is it one

where persons who are arguably competi-

tors (such as competing retailers) are al-'

leged to be co-conspiraters because of occa-

sional cooperation. Instead, this case in-

volves a conspiracy to manufacture and

posseSs with an intent to distribute maria

juana. In other words, the common pur?

pose of the defendants in this case is

‘ clear—to grow marijuana and make'money

selling it. Cf. Burrell, 963 F.2d at 989 (“In

the instant case, however, it is easier to

establish mutual benefit and cooperation

because the defendants were acting as a‘

single economic unit—large—scale purchas‘

ers of narcotics”).

We réject an argument that the proof at

trial showed three separate conspiracies

each lasting one year. The defendants

point to evidence that certain defendants

explicitly agreed to work for one year, and

that some defendants were paid for work

done in a particular year. Defendants’ ar-

gument is based on a fundamental misun-

derstanding of conspiracy law. Parties

may join or withdraw from a conspiracy at

any time without altering the fundamental

nature of the conspiracy. Sababu, 891

F.2d at 1322. Furthermore, the fact that

certain parties were paid for a year’s work

is only of marginal relevance. It would be

artificial'to dividea conspiracy to grow

marijuana 'into several conspiracies simply

because marijuana growing is seasonal in

nature. 1 Here, a core group of persons

grew marijuana in the same general area

over a number of 'years. A farmer does

not start anew his or her farming business

everyyear whenthe new u-opsare plant-A

ed—it'isthe samefarmingbusiness asthe

on initiallystarted ' 1

We now turn to an examination of the

evidence, viewed in .the light most favor-

able to the government, relating to each

defendant (except Holland, who .was not

convicted on a conspiracy count) in order to
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determine if it supports a joining of the

conspiracy alleged here. ‘- .

1.‘ (Timothy‘s. Curry

Tim makes no specific argument that the

evidence is insufficient to support a finding.

that he joined the conspiracy. Indeed, the

evidence strongly suggests that he was the

leader of the conspiracy, and the other

defendants point to him in this regard.

There is no need to recount the numerous

facts that support the jury’s verdict as to

Tim. '

2. Samuel T. Harding

[14, 15] , Harding states that he “was en-

gaged as an employee of the conspiracy

and his agreed duties were limited to tend-

ing the marijuana plants and participating

in the harvest.” 'Harding Br. at 8. We

agree that the record supports this charac-

terization, except for the suggestion that

these duties were in any sense limited.

Harding is apparently arguing that only

“managers," and not “employees,” are con-

sidered members of a conspiracy. An “em-

ployee" of a conspiracy, however, is in fact

a participant in the conspiracy, since the

employee has agreed to perform certain,

duties in furtherance of the conspiracy and

because the employee materially benefits

from the success of the conspiracy.“

Harding stresses his role as a “manufac-

turing employee” because he thinks the

evidence cannot support the finding that he.

agreed tog 'oin any conspiracy to distribute

marijuana. Count I- of the indictment

charged a conspiracy “to manufacture, and

possess with intent to, distribute marijuana,

a Schedule I Non—NarcoticControlled Sub-

stance, in a quantity of greater than fifty

(50) kilogramsflg It would seem that manu-

facturing with the intent to distributeman

6i.>::“Ai-guably,v‘iawniorei appropriate
distinction is

'inot between "employee andzmanagcrpbut be-

. tween .employee :and independent contractor

(unlike employees, independent contractors are

not considered part of the organiulion for

which they work). . —

'I. It appears that, the government crafted the

indictment in this manner to avoid a possible

statute of limitations problem. Federal crimi~

nal charges; unless otherwise specifically pro-

vided by law, must be brought within five years

977 FEDERAL REPORTER; 2d SERIES

juana implies possession with an intent to

distribute, since the cultivation of marijua-;

na necessarilyencompasses its possession."

In any event, Harding was involved «not?

only with theharvestingnof the marijuana \

but also with the drying and cultivating of"

the marijuana. ,The record, when read infla‘

light favorable to {the government, sup-Of

ports the conclusion that Harding joined,

the conspiracy and agreed to its underlying,

goals, which obviously included the dis " J

bution of marijuana at a profit. } 7;}

Harding wisely does notargue that he 1

should not be considered partpfjthe al-V.

leged conspiracy because he did not join it:

until 1985. As has been _noted,.;a party

may join a conspiracy 'at anytime during

itslifespan. " ‘L " ;‘ "'

3. Roger S. Curry‘

[16] Roger, an attorney, suggests that

he did no more than act as legal counsel to

some of the defendants. , Roger’s hands

are literally much dirtier than that. In‘

1983, he and others planted around 2,000

plants at Leinenbach’s farm. He was also

involved in harvesting-drying, and packing

the marijuana at Leinenbach’s farm. " In

1985, the evidence indicates‘that Roger in-

spected the marijuana j. plants“ at Leinen-

bach’s farm, transplanted marijuana plants

at the‘Velpen. farmhouse, and harvested

the marijuanaat the Martin County farm

and was prepared to harvest the marijuana

at Ieinenbach’s farm. " " .-;._, "

Thisnevidence, standing alone, would sup-i

port the jury’s conclusion that hejoined the

conspiracy alleged.‘ Roger’s argument that

he only‘agreed to two smaller; stand-alone

conspiracies in 1983 'and‘ 1985 has already

been rejected. ""Even”if Roger hvithdr'ew‘

from the co‘nspiracj'r1 in"'1984‘ and "rejoined

the next‘yearfhis‘cons ' cyfonvictionis

   

.sinal seamen; 'hsrééives. 69%
’ turned on September 13.11990, very closé‘to five

5years froni the end» of the conspiracy alleged in

the indictmentt (October -31. 1985); -~_ There is

substantial evidence to support a finding that

the 1985 harvest'was in process after September

13; it is undisputed, however, that this marijua-

na w ’cured for distribution (“possessed")

after A

.15 3.2.825'ITheldn
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sustainableahlthough not necessary, the

record supports gtheconclusion that Roger

did not,withdraw;;flromzthe conspiracy ,in

1984.;2211.13.18? year,:_Roger asked a . plumb-k

ing contractor to go to the’Velpen farm

house for a repair estimate. There is also

hearsay fltestimonyzjthe admissibility of

which isidiscussed below) that Roger was

involved with the 1984 operation at Leinen-

bach’s farm; In sum, the conspiracy con-

viction against Roger is supported by sub-

stantial evidence. '

4. Don Jeffrey Leinenbach

[17] The government’s case against

Leinenbach is arguably the weakest. Léin-

enbach owned the farm where marijuana

was grown in 1983, 1984, and 1985. It is

also apparent that he knew of and sup-

ported the growing of marijuana on his

farm. For example, he harvested the corn

on his farm at night at the same time

others were harvesting marijuana. He

also had a number of conversations with

the other defendants in this case that indi-

cated his awareness of the marijuana-grow- .

ing, including conversations where the best

method of harvesting the marijuana was

discussed. There is no evidence, however,

that he participated in the harvesting, ma-

nicuring, or distribution of the marijuana.

We conclude that there is substantial evi-

dence that Leinenbach joined thelconspira-

cy as alleged. The jury was entitled to

infer that Ieinenbach was compensated for

giving up a portion of his 1and,'which could

have been used to grow corn,,to,allow the

other, defendants to grow marijuana. This

is especially true since Ieinenbachrallowed

the marijuana-growing to occur for at least

three years. 5The opposite inferencewould

call for. an unusual amount of generosity

on Ieinenbach’s part W V 'i

D. _‘Adflti88ibil‘itj/ 3 A of; ‘Héd'r‘say‘lnrm-

V"de1‘we_/Applicati ." ~ ' of "the“ 'Bruton

1-1:.;..R"le '1; vim: : (l izi’i: 5 L ,1}

"Roger’s-brief identifiesgin' a somewhat

confusing manner, testimony that he be-

 

 

8. This rule provides in relevant part that.

A. statement which was at the time of’its

making so far contrary to the declarant's pe-

. or so far tend-

! to civil or criminal

2.31332 h2US.’v.‘.CURRY',{_"_ .
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lieves is unlawfully admitted hearsay. The

other defendants adopt Roger's arguments,

but some of them are applicable only, to

Roger. The discussion below is aimed at

Roger but applies to all defendants as nec—

essary. Roger objects to the following tes-

timony:
-

1.; Jeffrey Griffith’s Statements

[18, 19] Government informant Griffith

testified that Bush told him in 1984 that he

(Bush) was working for people who had

marijuana for him to sell and also told him

that the main person was Roger Curry.

Griffith also testified that in 1985 Bush

told him that “those guys” were hiding

marijuana from him, and that those guys

included Roger Curry. The district court

allowed this testimony as ‘admissions

against penal interest under Federal Rule

of Evidence 804(b)(3).3 Roger does not ar-

' gue that Bush’s statements do not meet the

-requirements of this rule; rather, he ar-

gues that the statements relating to his

involvement in the conspiracy should have

been redacted or otherwise not allowed in

as evidence. In its order, the district court

decided that all of Bush’s statements could

come in, except that under Rule 403 there

could be no reference to Roger as the

“ringleader.” The court also noted that

the jury would be instructed that the testi-

mony was admissible only against Bush.

We recently examined the relationship

between the Confrontation Clause of the

Sixth‘Amendment and 'Rule-804(b)(3) in

some "detail in United States 1).- »York, 933

F.2d :1343 (7th'Cir.1991)_; r-certiorari de-

nied, -'—‘— U.S. —, ‘112"-S.Ct. 321, 2116

L.Ed.2d '262,,.;,York was on trialfor .mail

fra’udTand arson. Il‘wo associates of York's

p'imiéf mo via-kale?! was missed
at trialithatshe had minim “prrs‘plan

concOctéd‘by York and herself to blow’ up

the business and collectithé' insurancepro-

_ liability, or to rcnder’invalidi'a claim by the

_' declarant against another, that a reasonable

’ person in the declarant's position would not

. give made the statement unless believing it to

true.
*

 



 

 

1056» 977 FEDERAL REPORTER, 2.1 seams

ceeds. Id. at 1360. This testimony was

allowed in without redaction pursuant to

Rule 804(b)(3). Faced with a confrontation

clause challenge, we initially stated that

the confrontation clause question and the

Rule 804(b)(3) question were really: one

question, not two:

To be admissible under rule 804(b)(3),

then, the inculpatory portion of a state—

ment against interest must be sufficient-

wly reliable to satisfy the confrontation

clause. There seems little reason to

treat the requirement of reliability differ-

ently in each context. Such an approach

would be needlessly complex, requiring

two bodies of case law where one will do.

Id at 1361. The decision in Bruton 71..

United States, 391 US. 123, 88 S.Ct. 1620,

20 L.Ed.2d 476, was not considered disposi—

tive, since the ruling in that case rested

upon the inodmi'ssibilz‘ty of the inculpato-

ry confession against the defendant. Id. at

1362. We concluded that there is no need

to redact the inculpatory portion of hearsay

admitted under Rule 804(b)(3) as long as

that portion is closely related to the incrimi-

natory portion of the statement and the

other requirements of Rule 804(b)(3) are.

met. 11 at 1364. ‘ ' _

The facts in this case are similar to those

in York, and we likewise affirm the district

court’s decision to allow all . portions of

Griffth’s statement in as evidence. ‘As in

York, the statements by Bush to Griffith

were not madein an attempt to curry favor

with law enforcement officers but were

made to an acquaintance. “[T]he advisory

committee " ed that scenario ,asAan exam—

ple of an incu tory statement that {would

have no difficulty in qualifying’ for admis-

sion under 804(b)(3).” _Id. atA1363 Be-_

9. We decline Roger's invitation“ to overrule

York, based on his reading of Idaho v. Wright

.497 [15.805.110 S.:CL 3139,11]. 1.15de 638;

Vincent v. Park, 942 F.2d 989 (6th Cir.1991):

' and United States v. Gomez-lemon 939 F.2d 326

,- (61h Cir.1991). 101.“ decision in York isnot

,,.inconsistent with Wright, which indeed was dis-

cussed in York:The Sixth Circuit cases are

clearly distinguishable,in that one involved in-

culpatorystatemean made to a police officer

and the other involved Rule864(b)(5), not Rule

804(b)(3)-

Griffith violated the court's order against re-

ferring to Roger as the ringleader when he testi-

(Island. At Roger's request, thejury was inslru

cause they were sufficiently. reliabler.

Bush’s inculpatory statements were admis-i

sible under Rule 804(b)(3) and did not vio-"

late Roger's rights under the Confrontation

Clause.’ I; ~ ”‘11

  
2., Holland’s Grand Jury Testimony'dzw

[20] Roger also objects to the readingi‘r

of Holland's grand jury testimony to th

jury, claiming again that his rights under

Bruton are implicated.1" We disagree.1::

Holland’s grand jury testimonywas not

facially inculpatory of any defendant... In-

deed, the intent behind the government’s

perjury charge was to show that Hollan ‘

was lying when he denied on numerous?

occasions Roger's and Tim’s involvementin:

the marijuana manufacturing conspiracy

andinstead placed the blame on Rich Kelly:

Roger points out that Holland admitted

before the grand jury that he was friends:

with Roger and Tim, and that Roger had,

visited him at the Velpen farm house on up.

to ten occasions, and that Roger had lent

him _ money. Contrary to Roger’s asserr:

tions, these statements would not have sup:

porteda jury verdict against him. Instead,

we agree with the government that “Hol-

land’s grand jury testimony did no more;

than put the government to its proof that

Tim, Roger and Long were participants in

the conspiracy as charged." Plaintiff’sBr;

at 26.. .

does not directly implicate any other defen;

dant, ‘fthe Bruton rule does not come into

play.” ' United States v. Bn'scoe, 896 F.2d

1476,1501 (7th Cir.1990), certiorari de-

died that Bush told bin-ithat Roger

inain person..2‘,The district court did not abuse

a mistrial and instead cautioned the jury that .

1..1_,. . '65.

10.The districtcourtinstructed the'jury to co

sider the grand'jury testimony only against Ho};

edloconsideritwithrespecttohiscaseal'so. It

.was not tobetconsidered against or for any ‘

,other def

FOnIA# 57720(URTS 1
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the jury to consider,the transcript as to him

supports a conclusion that it was notfacial-V

ly~ incriminatoryto himIn addition, any

statementsthatJbecome incriminatory only

when linkedwithother evidence do not fall

under the 'Brigton rule. Id. at 1503. Thus

Ieinenliach’sfclaim that Holland’s state-

mentiregarding an “Otwell’T, farm incrimi-

nated him fails because it depends on evi-

dence that Leinenbach was the owner of

the Otwell farm. 7

3. .Holland’s Post-Conspiracy Statement

[21]'-'Lynch testified ‘that Holland told

her after the first indictment came down

that the government had made a mistake in

indicting one of the people, who had not

even lived in Indiana. Roger’s Bruton.

challenge to this testimony, based on the

fact that the jury knew he was from

Indiana, fails for the same reason as his

challenge to Holland’s grand jury testimd

ny. Simply put, Holland’s statement does

not. directly incriminate Roger. At best,

the statement objected to exculpated one of

the defendants who was not from Indiana.

But that does not mean that'the remaining

defendants are . thereby incriminated.

Since no defendant is specifically men-

tioned, and it is not obvious that any partic~

ular defendant is being singled out'as be-

ing guilty, Roger’s Bruton challenge to

this statementis without merit.

4. Admission of Other I-Iearsay Under

" Rule 801(d)(2)(E) . 1 1

[22] In scettershot fashion, Roger ar-

gues that a number of statements were

erroneously admitted under Federal Rule

of Evidence 801(d)(2)(E),which defines as

non-hearsay statements made by co—con-

spirators within thescope of the conspira-

cy. Under Rule 801(d)(2)(E), _‘.‘a statement

by. a ooconspirator of a party,duringthe

courseand'in furtherance.of theconspira:

cy”;'is';notconsidered hearsay. To the ex-

tent thatRogers; argumentrests .011. the

proposition .that».tl1e.proof.;at trial showed

multiple "conspiracies and not one single

11. One hearsay statement objected to by Roger

related to concealment activity begun while the

Cld 701113??sz $131ognamygnd was thus ad-

conspiracy, it fails for the reasons stated

above.

Roger objects to a number of hearsay

statements that occurred either before the

beginning of the alleged conspiracy or af-»

ter its end, contending that these state-

ments do not fall within Rule_801(d)(2)(E).

It is true that such statements could not be

in furtherance of a conspiracy not in exis-

tence, and thus were not admissible under

Rule 801(d)(2)(E). However, the (state-

ments were not admitted on the basis of

that rule. Instead, it is clear that the state-

ments were admitted pursuant to- Rule

801(d)(2)(A) as admissions of party oppo-

nents.“ ,

[23] In general, Roger complains that

the limiting instructions regarding Rules

801(d)(2)(A) and 404(b) evidence were in-

complete. Specifically, Roger complains

that no contemporaneous limiting instruc-

tions were given regarding evidence of

1982, 1987, and 1988 marijuana-cultivating

endeavors. The comments by the district

judge at trial regarding this evidence were

somewhat confusing, and failed to diStin—

guish clearly between Rule 801(d)(2)(E)

statements applicable to all defendants and

Rule 801(d)(2)(A) statements applicable

only to the person making the statement.

For example, the district court stated at

one point:

[If] the witness says that one of the

defendants told them something, it only

applies to that particular defendant and

it doesn’t implicate the rest of them.

These eight people here are separate

‘ ’ ‘ and if that defendant makes a

stittément or allegedly makesa state-

ment and a witness testifies, ybu can

only consider that evidence to that partic-

ular defendant and none Other, unlessit

,. implicatesanother _'defendant. Youcan

. judgeit based uponwhat they testify to

anddon’t take thatand use it to tryto

implicatetherestof the defendants;f”

Tr. 1at 1392. :The phrase “unlessit inipli-.

catesanother defendant” seems to contra-

dict the rest of the instruction and caused

missible under Rule 801(d)(2)(E). United States

v. Docrr, 886 F.2d 944, 951 (7th Cir.1989).
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Roger's counsel at trial to object again (the

nature of the objectionis not on the record,

but this is the only part of the instruction

not favorable to the defendants). A similar

confusing contemporaneous instruction is

in the record. ' 5 - .

We conclude that any erroneous com-

ments to. the jury do not warrant reversal

of the convictions. Detailed testimony by

Lynch and Long spelled out the involve-

ment of the various defendantsin the con-

spiracy, the existence of which is corrobo-

rated by substantial physical evidence. In

addition, the final instructions given to the

jury lessen the impact of any error here.

Instruction Number 34 stated that:

You have heardevidence of acts alleged

against several defendants other than

those acts alleged in the indictment.

You may consider this evidence only on

the question of intent, preparation, plan,

knowledge, absence of mistake, or acci-

dent. This evidence is to be considered

.by you only for these limited purposes,

and only as to the defendants against

whom it was offered.

Instruction Number 44 contains similar lan-

guage. The judge recognized that his ex-

temporaneous comments were not particu-

larly helpful, and specifically told the jury

on several occasions that .they would be

receiving final instructions in which mat-

ters would be clarified. :' Viewing the rec—

ord as a whole, therefore, we conclude that

the district court committed no reversible

error. . . 7 . a .

E. Leinenbach—Statute of Limitations

[24]Leménbach argues that’he should

have been dismissed from the case because

there is no evidence to support a finding

that he committedan overt act in further-

ance of the conspiracy after September 13,

1985,and therefore the five-year statute of

limitationswasnotsatisfied as to him (see

suprd note 7). Iemenbachniisstates the

law The government is not required to

prove anyovert actswithregard to a par~

ticular defendant within the limitations pe-

riod; instead, thegovernment is required

12. Similarly, application of “21 USC. § 853,

which was enacted on October 12. 1984, to Lein-

enbach does not create any ex post facto con-

toprove that the conspiracy existed into

the limitations period and that the defen-

dants did not withdraw before that period.

United States ‘11. Read, 658 F.2d 1225,:

1232—1233 (7th Cir.1981).' Leinenbach has

not met his initial burden to produce some.

evidence of withdrawal, id. at 1234,~and§

therefore no error has been committed.”

F. Arguments Raised byHolland ‘

1. Conviction

[251 , Holland‘raises twd specific V'obje’cl-

tions to. his conviction; 'He first contends

that-the district court was.required,;underg

the Due Process clause in the Constitution,:

to inquire specificallywhether he 'was‘

knowingly andintelligently waiving his

right to testify at trial.We have rejected

this identical claim on numerous occasions.

See, e.g., United States 'v. Bn'mberry, 961

F.2d 1286, 1289-1290 (1992); United States.

1). Thompson, 944 F.2d 1331, 1345 (1991),-

certiorari denied,'—— U.S. —, 112 S.Ct..

1177,117 L.Ed.2d 422. Holland does not

give a persuasive reason for overruling

these cases. Holland also claims error in

that the. second superseding indictment, re-

turned less than a week before trial;

changed certain dates relevant to him from

1984 to 1983. Holland does not. rebut the

government’s assertion that these were

clerical errors..- ofwhich Holland should

have been aware, and does not explain why

he was prejudiced~by .,the- amendment.

Therefore his claim of error is without mer-

it. »

 

2Sentence

[26, 27] Holland alsoraises anumberof

issues regarding his sentence, whichwas

calculatedin accordance with the Sentenc-

ing Guidelines. 4Hefirst arguesthat the

district court erredby denying him a two-

point reductionfor acceptance of responsx—

bility under Guidelines Section 3E11. HolA

land suggests thatJudgeBrook
s did not

properly exercise his discretion but rather

“reject[ed] his plea out of hand” (Holland’s

cerns because there'is no evidence that he with-

drew from the conspiracy before that date.

FOIA # 57720 (URTS 163d
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Br. at 10). .The record-rebuts this conten-.

tion. Judge Brooks accepted and evaluated

both written and oral’s’tatements from Hol-

landm Therjndge‘imade. “specific . findings

that Holland ,did. not voluntarily withdraw

from-his criminal activities in a timely fash- .

ion;15 he‘did not provide voluntary assis-.

tanceito officials; and he statedthat he felt .

“pressured.”.1Holland’s App. at 57—58.

Holland’s brief on appeal states that “it.

cannot be said with certainty that Mr. Hol-

land is entitled to a' reduction” (Holland’s

Briat 10). Yet it is only when it can be

said 'with certainty that acceptance of re-

sponsibility has been shown that reversal

of a district court’s denial is warranted.

Judge Brooks’ findings are not “without

foundation," see United States 1). Delgado,

936 F.2d 303, 308 (7th Cir.1991), certiorari

denied, — U.S. —, 112 S.Ct. 972, 117

L.Ed.2d 137; § 3E1.1, app. note 5, and We

therefore affirm the district court’s deci-

sion to deny Holland credit for acceptance

of responsibility.13

Holland also argues that his due process

rights were violated because the judge

made a finding regarding the number of

plants involvedin the conspiracy under a

preponderance of evidence standard, rather

than submitting the question to the jury

under a reasonable doubt standard. This

1

Court has rejected this claim, however,

United States v. McNeese, 901 F.2d 585,_

605 (1990); United States, 1). Reynolds, 900

F.2d 1000, 1003—1004 (1990), and we decline

to revisit the question at this time, especial-

ly since Holland did not raise this issue in

the district court."

13. Holland's sentence was also enhanced for

ohm-notion of justice under Section 3C_1.1, be-

cause of his attempt to mold Lynch’s testimony

to be consistent with his grand jury testimony.

Holland argues that "he merely attempted to

determinevthccxtent of her knowledge in the

conspiracy and what infori'natioii‘ would be ex-

, "to'be-A "inl1er" y."'_It

was appropriateforthe judgeto reject this spin

onthe facts.

. Applicdtioniiote4ofSecti ‘

. application of the obstruction of justice section

r‘ordinarily indicates that the defendant has not

accepted responsibility for his criminal conduct.

There may, however, be extraordinary cases in

which adjustments under both §§ SCI.1 and

There is nothing exceptional
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[28] Finally, Holland claims that he was

illegally sentenced~as an accessory after

the fact under Sections; le.3(c)(1) and

2X3.1 of the Guidelines, because as a prin- .

cipal in the marijuana-growing conspiracy'

he could not also be sentenced as an acces-V

sory. United. States v. Huppert, 917 F.2d

507 (11th Cir1990),is cited as authority for-

this propoSition. Huppert was convicted of .

two counts of obstructing justice in connec- ’

tion with the investigation of a money-

laundering scheme in,,which he was en-

gaged,and was sentenced pursuant to Sec-

tion 2.11.2(c)(1), which like Section

2.11.3(c)(1) contains a cross—reference to Sec-

tion 2X31. The court concluded that Hup«

pert could not besentenced as an accessory

after the fact because he was protecting

himself, not others, and it was clear that he

was a principal in the money-laundering

scheme. Id. at 510—511. See also United

States v. Pierson, 946 F.2d 1044 (4th Cir.

1991) (affirming district court's decision not

to apply Section 2X3.1 where defendant

'was convicted of perjury but acquitted of

.the substantive’underlying offense; defen-

dant obviously perjured to protect himself).

Hifiland’s case is different than Huppert

and Pierson, because he was clearly trying

to protect others, and not himself—he was

immunized for his testimony, and thus had

no- reason to protect himself. We conclude

that the analysis in those cases has no

relevance here.15 .

G.' Non—Guidelines. Sentencing Objec-i

tions '

The other defendantsreceivednon-guide-

line sentences, since the conspiracy of

trict court's decision Ito denyhim credit for

acceptance ofresponsibility. . _.

14. In the case relied upon by Holland, United

State: msRigsby, 943 F.2d 631- (6th Cir.1991);

.certiorari denied, — U.S. —, 112 S.Ct. 1269,

'117 LEde 496:thecourt folloiNed its own

,_ precedentaii declinedto hold that the jury

hmu‘st pass'on thefquestionofthenumberof

"plants involved in the narcotics conviction,'al

though it expressed dissatisfaction withhaying

, .to reach thatresult. ;

:c'.“"1.3;..

15. Holland does not raise on appealtheissue

whether it was proper to sentence himas an

accessory after the fact for an offense for which

he had received imiiiunity against his will. an

issue he argued at sentencing.
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which they were convicted ended in Octo-

ber 1985, before the adoption of the Guide-H

lines. Roger and Harding raise issues re-

garding their sentences. Because neither

claims that the sentences imposed were

outside the statutory limit, the sentences

will not be vacated “unless the sentencing

judge relied upon improper considerations

or unreliable informationin exercising his

discretion or failed to exercise any discre-

tiOn at allin imposingthe sentence." ‘ Bris-

coe, 896 F.2d at 1519. Wenow examine

their claims of error. . "

1.. Roger Curry 7 .. ‘ L y

[29, 30] Roger/was sentenced to 10

years under Count I, 10 years under Count

III, to, be served consecutively, and a. spe-

cialparole term of three years.“ He ar-

gues that the court relied on “inaccurate

information and erroneous assumptions” in

deciding a proper sentence. We have care-

fully reviewed the record andconclude that

the supposed errors are either taken out of

context or were clearly. not thebasis for

the. court’s ruling. For example, Roger

argues that there is:no evidence that he

had a “special skill” which’was used in

connection with the purchase. of the Velpen:

property.’ However, the district court spe-

cificallyvstated that “I don’t think it would

fit under special skills. *I am not going to

consider that in the sentencingin this mat-’

Roger’s App. at 25. Other com-

ments by the judge that may have been

erroneous were in fact madein a question-

and-‘answer faShion, and were not in the

nature of dings.

.Roger also ntends that the district

court “improperly’.’ exercised its discretion

for failing,to consider mitigating factors,

givinghimconsecutive sentences, blindly

16.lie wasalsosentencedto " e'threeyears

for hisincome tax violations,_to he served con-

currentlywithhis 20—year“ sentenceunder

,Cou'nt's‘I and III; after pleading guiltyto severed

Counts, and_VIII
_,,.-n

 

 

   

17. To cite one example, Roger statesthatHar-

ding was equally culpable with himself even

.though Roger was involved for threeymrs and

Harding was involved only.‘in1985. '

18. Roger also argues that Holland's guideline

sentence was improper. and that his sentence

. . 3.1
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accepting government testimony, and

ing out grossly disparate sentences fur

various defendants... These arguments

without merit. First, JudgegBrooks‘cons

ered as a mitigating factors number-’9").

letters he received" from ,Roger’s‘ clilen

and alsovnoted ,that'he wasa skilled

hard-working attorney. - ; Roger noteson; .

peal that he had no prior recordhhad. .-

possibility ' of . rehabilitation, ...showed

dren. However, there is no indication; .

the judge did not read the presentence

port or consider these factors...We;canno

hold that a district court erred simply,

cause it did not mention every mitigafin

factor listedin the report, especially when

they were not mentioned by Roger orhis

counsel at sentencing. It was also permis-

sible for the district court to hand idol

consecutive sentences for-Counts I and III.

United States v. .Cerro, 775 F.2d 908,919,

(7th Cir.1985). Finally, .werfind that 111.93

judge adequately supported the different

sentences the various defendants received;U

indeed, we find the judge’s version ofthe

equities more plausible than Roger's prof-

fered version.17 In summary, the district?I

court did not abuse its discretion in Scull

tencing Roger;m ” ' "° '7 ’

Finally, Roger arguesthatthe dis

Procedure _

states that: ‘

”If the commentsofthedefendantg1}?

the defendant’s counselor testimony0

otherinformation introduced bythema

lege any factual inaccuracy in the pres

sentence investigation report ’""“thg‘

'ingcourt used the number of plants as opt ‘

to the dryweight ofthe man'u‘ana'in arriving"if:

Roger hasstandingto make this argum’en

3 (which was not advanced by Holland), itfails

on the merits. UnitedState: v.Hayna, 96 . .2d 1

"569 (7th Cir.1992). “I #5.

FOIA#57720(L.

a

231513203 WCEN
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CIR-I917 F.2d 106] (7thClr. i992)"

troverted will not betaken into account

in sentencing. ~' -

Roger points to three alleged Rule 32er-

tors- The firstgelatedto an allegation of

Roger’ , ;special_skills,-which, as noted-

above,thedistrict court specifically found

would not be consideredin sentencing. Ap-

parently Roger’s argument is that the alle-

gationof special skills has not been totally

expunged from his presentence report, as

the district court. ordered. Since ,ithas

offered to ensure that the correcfions have

been m,ade we direct the United States

Attorney’s Office for the Southern District

of Indiana to do so Roger’s second argu-

ment relates to a statement in the preseng

tence report that he obstructed justice by

filing a lawsuit against a government wit-

ness. Again, the district court agreed with

the substance of Roger’s criticisms, and

held that the characterization of Roger's

lawsuit as an “obstruction of justice" was

not a “fact" but a legal conclusion, and

ordered Roger’s interpretation of the suit

to be included in the presentence report.

Finally, with regard to the pounds of maril'

juana involved, the district court indicated

that it would not consider that information

in its sentencing decision, in accordance

with part (ii) of Rule 32(cX3XD).

2. Samuel T. Harding

Harding was sentenced to consecutive 6-

year terms under Counts I and III, with a

special. parole term of threeVLyears with

regard to Count III. ' Harding’s arguments

about the propriety of his sentence are not

materially different than Roger’s argu-'_

ments, and fail for the reasons noted

above. It should be noted that his attempt

to compare his sentence toLynch’s, who

entered into a plea agreement,is without

merit, because her pleawas conditioned on

the express promise that her sentence not:

exceedthreeyears .

 

  

  

  

  

  

 

   

'..UNITED StArEs of America,

. Plaintiff—Appellee,

_- ,._liifi"-fi'vf .

as... j. camccuio and. Thomas

-, 7 E. Guth, Defendants-Appellants-

Nos.91-1742, 91—1750.

United States Court of Appeals,

Seventh Circuit.

.Argued-June 4,1992

fiDec’ided Oct. 2, 1992.

Defendants Were convicted in the Unit-

ed States District Court for the Northern

District of Illinois, Brian Barnett Duff, J.,

of narcotics offenses, and they appealed.

The Court of Appeals, Harlington Wood,

Jr., Senior Circuit Judge, held that: (1)

evidence at sentencing. hearing was suffi-

cient to establish that cocaine transaction

involved four to five kilograms of cocaine,

and (2) remand was required for determina—

tion of whether defendant’s conductcontin-

ued beyond effective date of Sentencing

Guidelines. . . ~

Affifinedin part, vacated'in partand

remanded.

1. Criminal Law @11580) '

Court of Appeals will uphold sentences

imposed under.the Sentencing Guidelines,

assuming Guidelines apply. to conduct in

case, if Guidelines.areapplied to factual

conclusions that arenotclearly erroneous.

U.S...SG 5131.1 et seq., 18 USCAApp

2. Crumnal Law eiissu» _31:}; .

 

fity ofdrugs-involvedinoffense forsen-

tencing purposesisfactual determination

subject He clearly? erroneous i’standard.

U.S..SG.§ 1311et seq,18 USC.A.App

  

a... ...... Narcotics@133

,. Evidence at sentencing hearing was

sufficient to establish that cocaine transac:
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1.1

FLINTKOTE COMPANY,

Plaintiff-Appellant, :

. I v. ._ .

UNITED STATES of America,

Defendant—Appellee. "

No. 91-16618.

United States Court of Appeals,

Ninth Circuit.

Argued and Submitted March 11, 1993.

Decided Oct. 18, 1993.‘- -

Taxpayer sued for refund of federal in-

come taxes paid after Internal Revenue Ser-

vice (IRS) disallowed business expense de-

duction based upon taxpayer’s payment of

settlement monies with respect to civil anti—

trust claims. The United States District

Court for the Northern District of California,

Fern M. Smith, J., entered judgment in favor

of government. Taxpayer appealed. The

Court of Appeals, Cynthia Holcomb Hall,

Circuit Judge, held that: (1) civil and crimi-

nal antitrust actions againsttaxpayer con-

cerned same antitrust violation so that civil

settlement could not be deducted from tax-

payer's income as business expense, and (2)

conspiracy to which taxpayer admitted by his

nolo contendere plea Was continuing conspir-

acycoextensive in time with conspiracy al-

legedin civil actions, and thus, five-year stat-

utory period for criminal prosecution didnot

commencqutil conspiracy’send.

Affirmed -- :‘

. v

1. Internal Revenue @3358

Civil and criminal antitrust actions

against taxpayerconcerned.ksame antitrust

violation, and thus,civilsettlement amount

could not be deducted £15111” taxpayer’s in-

come as business expense, where taxpayer

pled nolo contendere in criminal case to sin-

gle, continuing conspiracy which occurred

during time period coextensive with conspira-

cy alleged in civil suits. Sherman Anti-Trust

Act, §§ 1, 2, 15 U.SC.A. §§ 1, 2; 26 U.SC.A.

§ 162(g).

7 FEDERAL REPORTER, 3d SERIES

 

  

  

  
  
   

   

  

  

 

   

  

  

 

   

  

   

  

 

  

  

  

   

  

  

 

   

  

  

   

 

  

  

  

  

  

    

  

 

  

  

2. Criminal Law @150

Antitrust conspiracy to which m .

admitted by his nolo contendere

continuing conspiracy coextens'

with conspiracy alleged in civil “ _

tions, and thus, five-year statutory oh

bringing criminal prosecutions a1. '

payer did not commence until 'co

end. Sherman Anti-Trust Act,‘7§§

spiracy continued into five-year

ceding indictment, five-year statute

tions for bringing criminal prosec

not insulate taxpayer from criminal

for actions taken more than five years n

to time of indictment. 18 U.SC.A. § 9;

4. Conspiracy $24.15

for criminal prosecutions for noncapital

fense limits how much time government

U.S.C.A. § 3282.

5. Internal Revenue @3358

Civil and criminal antitrust

against taxpayer concerned Wsame

deducted from taxpayer’s net ii'icomlejr

ness expense, even though civil Suits

provisions while criminal indie

charged violation of § 1 of Sh

where sameconduct affecting singl

market was alleged to violate difi'er‘e

utes, civil plaintiffs suffered singlean-F

harm, and there was no practicalniJethn I

tracing amount 'ofsettlement paymenta i'

utable toeach alleged offense. 26 U

§ 162(g); Sherman Anti-Trust

15 U.SC.A.§§ ,12

6.» Monopolies @29 '.

Offenses under § 1 and § 2 Jr 1

Act are legally distinct even though they .

iéttEQli’li‘TWfUi(Lima

D'A’(_

,; Norman W. Goldin: and Joseph A. Rieser,

Jr, Reed SmithShaW' & chClay, Washing-

~ (on. DC, James P-.Kleier, Morrison & Foer-

gter, San Francisco; CA, for plaintifi-appel-

Teresa E. McLaughlin, Tax Div., Dept. of

JuStice, Washington,DC,for defendant-ap-

 

.pnee I' a

“.Appeal from the United States District

Court for the Northern District of California.

Before: NORRIS, HALL and

FERNANDEZ, Circuit Judges.

OPINION

CYNTHIA HOLCOMB HALL, Circuit

Judge:

The Flintkote Company (“Flintkote”) ap-

peals from the district court’s judgment in

favor of the government following cross-mo-

tions for summary judgment in this action

for refund of federal income taxes plus inter-

-est paid by Flintkote for the years 1970-73.

Flintkote contests the Internal Revenue Ser-

vice’s (“IRS”) partial disallowance of Flint—

kote’s deduction of $3.5 million paid to settle

a large number of civil antitrust treble dam-

age actions. The parties to this action dis-

pute whether, within the meaning of 26

U.S.C. § 162(g), the civil suits involved the

same violation as was charged in a subse-

quent criminal indictment against Flintkote.

The district court had jurisdiction under 28

USC. § 1346(a)(1), and this court has juris-

diction of this timely appeal under 28 USC.

§ 1291..Weaffirm . ‘

The actualtextofsection162(3) relevant to this

,llaction provides: .

_. ~ Ifin- a criminal proceeding a taxpayer is con-

.-" victed ofaviolation of the antitrust laws, or his

.1» plea of guilty or nolo contendere to an indict-

, ,ment or information charging such a violation

. . is eritéred or accepted'in such aproceeding, no

.deduction shall be allowed under subsection

(a) for two-thirds of any amount paid or in-

curred—

(2) idsettlernhnt of any action brought an-

4 oftheClaytongagoAct] on account of

~7€1°§1§§°°a

._1 ISEFLINTKOTE‘ CO. v..U.S. _ ’5 I

cue-.1 rad 310 (911-1 Cir. 1993)
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I.

In 1973, Flintkote agreed to settle a large

number of civil antitrust treble damage ac-

tions brought'in the late 19603 against it and

othermanufacturers of gypsum wallboard.

Flintkote paid $3.5 million as its share of the

settlement payment, and then deducted that

amount from its federal income taxes as a

business expense. Relying on 26 U.S.C.

§ 162(g), the IRS disallowed 3 2,013,809 of

that deduction. The disallowance was based

on the fact that a month after the civil settle—

ment became final, a grand jury in Pennsyl-

vania handed down a criminal indictment

against Flintkote which raised factual allega-

tions essentially identical to those in the civil

complaints. Flintkote pled nolo contendere

to the indictment. In this action, Flintkote

contests the disallowance. '

This case requires us to interpret section

162(g), Which provides that a taxpayer who is

convicted of a criminal antitrust violation (or

who pleads guilty or nolo contendere to an

indictment charging such) may not deduct

two—thirds of any civil antitrust damages or

settlement monies paid on account of “such

violation or any related Violation”1 This

provision is an exception to the general rule

that damages or settlement payments are

deductible as business expenses.

II.

We review the district court’s grant of

summary judgment de novo. Ma'isano v.

US, 908 F.2d 408, 409 (9th Cir.1990). Sum-

mary judgment is appropriate where there is

no genuine issue as to any material fact and

the moving partyis entitled to judgment as a

matter of law Id. ' '

26 um §162(g). »

Only two reported canes interpret section

2 162(3); neither answers the question presented

.in this appeal. '89: Federal Paper Board (30., Inc.

'v. Commissioner of Internal Reveriue, 90 T.C.

“10“ 1988 WL 46843 (1988), and Fisher Compa-

"nics"Ino.v.CommissionéroflntemalRevenue 84

'T.C. 1319, 1985 WI. 15365 (1985), afl’d mem.

806 F.2d 263 (9th Cir. 1986)
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III.

The question we consider is wheflier the

IRS properly disallowed under section 162(g)

Flintkote’s deduction for money paid to settle

civil antitrust actions on the ground that the

settlement concerned the same violation to

which Flintkotexpled nolo contendere in a

criminal antitrust action}.

.. Flintkote advances two principal argu-

ments to support its assertion that the civil

antitrust actions and the criminal indictment

did not concern the same violations. Flint.

kote first contends that because the statute

of limitations for criminal antitrust actions is

five years,“ Flintkote’s conviction on the

criminal indictment only concerned conduct

within the five—year period preceding the

1973 return of the indictment. Thus, for

purposes of calculating the disallowance, the

settlement payment, which released Flint-

kote of liability for alleged conspiratorial con-

duct lasting from the late 19505 until 1973,

should be apportioned between the five-year

statutory period (1968—1973) and the years

prior to that“ Flintkote asks this court to

hold that a deduction should be allowed for

the portion of the settlement payment attrib-

utable to the prior years; Essentially, Flint-

kote argues that because it Was not criminal-

ly liable for conduct beyond the five-year

statutory period, it was not convicted of any

2. Section 162(g) permits disallowance on settle-

ment monies paid on either the same or related

violations. . A "related" violation within . the

meaning of this section is governed by Treasury

Regulation 1.162—22(c) (stating that a violation of

the Federal antitrust laws is related to a subse-

_ quent violahgn if 1) with respect to the subse~

quent violation the United States obtains both a

judgment in a criminal proceeding and an in—

junction against the taxpayer, and 2) the taxpay-

er's actions which constituted the prior violation

would have contravened such injunction if such

injunction were applicable at ,the time of the

prior violation). Under this specific definition,

both parties agree «that Ithel‘settlen’ient. clearly

arose out of violations that were not "rtlated"to

the violation charged against Flintkote in the

, subsequent criminal indictment. Thus, the ques-

tion presentedis whether the settlement was on

account of the same violation—i.e. "such viola-

tion"—as that charged in the criminal indict-

ment ‘

3. l8 U.S.C. § 3282, which applies here, pro-

vides: “Except as otherwise expressly provided

by law, no person shall be prosecuted, tried, or

punished for any offense, not capital, unless the

7FEDERAL REPORTER, 3d SERIES

  

 

    

  

  

 

   

  

  

  

 

  

  
   

   
  

    

  

  

  

 

  
   

   

   

     

   

  

   

  

   

     

  

        

   

  

violation occurring in the years before1 .

and thus the pre—1968 violations on whic

civil settlement was based were‘not the

as any criminalviolation. .1: ”a": .:_;;v
’ E

Flintkote’s second argument is that3 .

cause the civil suits alleged violations of 4

eral separate antitrust laws, includin

1 of the Sherman Act, and the u u ..

dictment charged only a violation of ~-

1, a portion of the settlement payment

be allocated to violations other than;

tion 1 and a deduction permitted for

portion. In other words, Flintkote

that section 162(g) shouldnotapply

portion of the settlementpayment:attiib

able to violations of statutory provisions ii

alleged in the criminal indictment. ‘

A. Were the violations not the same b2-

cause they involved different time);

riods? -

[1] The district court found that the u},

dictment charged misconduct occurring

ing the same time period as that alleged

the civil arses. The court found further'that V

by pleading nolo contendere to the indi

merit, Flintkote admitted every essential’él

merit of the offense pleaded in the‘indicti-

merit, including 4the allegation that the cont

spiracy extended back to the early 1960s‘

. indictment is found or the information is ins

ed within fiveyears next after such offense s ' ~

have been committed." ‘ < ~

4. In Flintkote'5 opening brief it arguedtha the,

settlement only covered conduct continuingup

. until 1968, and thatthe time periods covered

the criminal indictmentand by the civil se- — '

1973, the date of that agreement."

conceded that section 162(g) thus app

'1; settlement payment to theextent the

jutabletoviolations within thefi

cred the entire allegedconspiracyorjus

from 1968 to 1973. '

5. Specifically. the indictment stated in the

tion titled'Ofl'ense C ed" that the anti

consmF®Mu#de’lfi
9

s

or to 1960 and continuing ereaéerfieasttin:

Noting that the criminal antitrust laws have

a five-year limitations period, the court con-

cluded.,_that,Flintkotefs; pres
ent troubles are

traceable to itsown mistake in failing to limit

the scope;ofitsnolo contendere
plea to its

post-1968activities."The courtfound that

Flintkote had“ample opportunity, in 1973, to

consider the tax consequences of its plea and

adjust its plea accordingly,” but instead

chose not to contest the allegations in the

indictment. The district court held that by

not raising the affirmative defense of statute

of limitations when entering its plea, Flint-

kote waived that defense for future proceed-

ings. . h 1:'

The district court correctly determined

that the violations alleged in thecivil suits

and charged in the criminal indictment were

the same, but erred in focussing on the ques-

tion of waiver in reaching that result. Flint-

kote is not arguing after the fact that prose-

cution was barred by the statute of limita-

tions—that is, Flintkote is not trying to raise

in this action a limitations defense to the

form of indictment or the conviction. More-

over, as discussed below, Flintkote never had

a statute of limitations defense to begin with,

thus no afirmative defense existed for it to

raise or waive at the plea hearing. The

question here is not whether Flintkote can

now limit its conviction by invoking the stat-

ute of limitations. Rather, Flintkote raises

the question of what the scope of itsconvic-

tion was in the first place. We can answer

this question without considering waiver doc-

tiine.

[2] Flintkote argues that. by pleading

nolo contendere itonly admitted allegations

of conduct within the five years preceding

the remm of the indictment, because under

the statute of limitations thatis theonly time

period for which it could possibly have been

criminally liable_SeeUnited States1;. Hal-

ler, 579 F.2d 990, 998 (6th Cir.1978) (by plea

of nolo contendere appellant admitted every

essential element of the offense.wellpleaded

.sometime in 1973." in the section titled'Juris-

diction and Venue" the indictment stated that the

"aforesaid combination and conspiracy was car-

ried out. within five years next preceding the

messagezg

dflfiifllFLmTKOTE‘CO'. v.:U.S.1"'+' ‘

era-.1 F.3d 310 (91110:. 1993)

873

in: indictment). Flintkote’s argument. fails

because the conspiracy to which it admitted

by its plea was a continuing- conspiracy (co- ,

extensive in tirhe with the conspiracy alleged

in the civil actions),‘ and therefore the five-

year statutory period did not commence until

theIcons‘piracy’s end.' ' ' ,

[3,4] As long as some'part of the con-

spiracycontinued into the five-year period

preceding the indictment, the statute of limi-

tations did not insulate Flintkote from crimi-

nal liability for actions taken more than 5

years prior to the time ofindictment. See

United States v. Dynalechic 00., 859 F.2d

. 1559, 1563-65 (11th Cir.1988), cert denied.

490 US. 1006, 109 S.Ct. 1641, 104 L.Ed.2d

157 (1989); United States v. United States

Gypsum 00., 600 F.2d 414, 417—18 (3d Cir.),

cert. denied, 444 US. 884, 100 S.Ct. 175, 62

L.Ed.2d 114 (1979); United States 1). Walker,

653 F.2d 1343, 1347 (9th Cir.1981), cert de-

nied, 455 US. 908, 102 S.Ct. 1253, 71

L.Ed.2d 446 (1982); United States v. Im'yco,

Inc, 642 F.2d 290, 293 (9th Cir.1981), cert.

(immanent U.s. '1167, 102 S.Ct. 1045, 71

L.Ed.2d 324 (1982). In other words, al-

though the statute limits how much time the

government haste indict an alleged violator

once a conspiracy is complete, it does not

limit the temporal scope of a conspiracy for

which a violator is liable. See United States

7). All Star Industnes, 962 F.2d 465, 476—77

(5th Cir.) (stahite oflim1tations does not limit

antitrust defendants’ liability for restitution

to losses occurring within five years preced-

ing indictment; defendants ordered to pay

restitution for losses fiomentire conspiracy),

certdcnwd—US. 113S.Ct.377, 121

L.Ed2d288- (1992)»,.

Because Flintkotep‘ ..

  

   

  ("To0 contendere to

 

iracya gedin

concludethat the crvrl.and.cr'immal actions

6. As the government pains out,. the Supreme

Court held in United States v. Kissel, 218 U.S

601, 607-08, 31 S.Ct. 124, 125-26, 54L.Ed. 1168

(1910), that a conspiracy in violation of the Sher-

man Act is a single event that has''oontinuarice

in time." and'is not a "cinematographic series of
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against Flintkote concerned the same anti-

trust violation.

B. Were the violations not the same be-

cause they involved difiereat antitrust

laws? ..

[5, 6] Flintkote asserts that the civil suits

alleged violations of several separate, distin-

guishable antitrust provisions,7 while the

criminal indictment only charged a violation

of section 1 of the Sherman Act. Flintkote

accurately notes that offenses under section

1 and section 2 of the Sherman Act are

legally distinct even though they may over-

lap. See American Tobacco Co. v. United

States, 328 US. 781, 788, 66 S.Ct. 1125, 1128,

90 L.Ed. 1575 (1946)'(section 1 and section 2

are separate statutory offenses and “require

proof of conspiracies which are reciprocally

distinguishable from and independent of each

other although the objects of the conspiracies

may partially overlap"); United States 1). So-

cony—Vacuum Oil Co., 310 US. 150, 226 n.

59, 60 S.Ct. 811, 846 n. 59, 84 L.Ed. 1129

(1940) (“the crime under § 1 is legally dis-

tinct from that under § 2 . . . though the two

sections overlap in the sense that a monopoly

under § 2 is a species of restraint of trade

under § 1”). The government argues in re-

sponse that though the various antitrust laws

are separately punishable, they overlap sig-

nificantly, and conduct that violates section 1

of the Shemian Act can'violate other provi-

sions as well.

Because the civil'lsuits alleged ' separate

violations of the antitrust laws, Flintkote’s

argument that section 162(g) should be ap-

plied only to the portion of the settlement

paymedggstighnijnable to a violation of section

1 of the ‘ Act: has‘some surface api

peal. However, Flintkote has not suggested

any method by which the settlement pay-

ment couldbeapportioned. Flintkote cites

Federal PaperBoard 90 T.C. at 1011,1988

WI. 46843, for theproposition thatthe settle-

ment payment should be allocated among the

various allegedstatutory violations, but tlié

differences bét‘weé'n“ that case and this one

disstinct conspiracies"? at at 607. user. at

7. Flintkote states that“‘[a]lthough the civil com-

plainls claimed a Violation of section 1 of the

Sherman Act. many of them also alleged claims

highlight the problem inherentin Flin

position; ' ~ “

In Federal Paper Boardthecompany

indicted for antitrust violations invo

price-fixing in the market for folding

and settled civil litigation in ’which

alleged to have conspired to fix price of

folding cartons and—milk cartonsfi ‘

Court determined 'thatxthe violatio

rise to the criminal action was notth-3

 

tween milk carton claims and foldin

claims, based on the aggregate s‘al'

the settling defendants to the settlin

tiffsin the civil class action. The court h-

that section 162(g) applied onlytotheportablh

of the payment allocable to thefoldmgcartb A 5

claims.' “fits

In the circumstances of Federal 'Papef

Board the antitrust harms to the folding

carton and milk carton markets were dis‘

in each market, the court could readily ascei-L,

tain an actual proportion to use in allocatin‘ '

the settlement payment. Federal Papci:

Board's misconduct in each of the different .

product markets was, in effect, different '

conduct, even though the civil: plaintiffs

leged a single conspiracy. In Flintkote’s

nation, however; the same- conduct afi'ectin

single product market was alleged to viola‘ '-

different Statutes. Though the civil plaintifl'g

alleged separate offenses, they sufi'eredmd

single antitrust harm. Thus, we seeno p

tical method of tracing the amount of“-

settlement payment attributable to each

leged offense. Moreover, the various '

in the civil“case were, essentially, diff '

ways of characterizing the results of‘as

Set of core activities'in which thecons

tors engaged. We see no legal justifies.

forallocating the damages even if an

tion could somehow be approximated

We. conclude thateven thoughthe M, Li;

actionsalleged violations of antitrust la . _

addition tosection 1 of theSherman "

"of monopolization and attemptsto mono

Violation ofsection 2 of the Sherman Act

tive dealing arrangements in violationof

3 of the Clayton Act and price discrimination

violation of the Robinson—Patinan Act.” I" ‘71

FOIA # 57720 (URTS 1637,;
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Clan-1 F.3d 875 (9th Cir. 1993)
-

those actions alleged a‘ single conspiracy aris-

ing from a single set of facts—the same

conspiracy and facts which formed the basis

of the criminalindictment. Flintkote has

presentednobasis .for determining that the

civil actionsandminimal indictment involved

different Violations-

 

We hold that the IRS' properly disallowed

Flintkote’s deduction for» money paid to settle

civil antitrust actions on the ground that the

settlement concerned the same violation toE

which Flintkote pled nolo contendere in a

criminal antitrust action. The violations al-

leged in the civil suits and charged in the

criminal indictment resulted from the same

continuing conspiracy, and therefore did not

involve different time periods. » In addition,

the civil and criminal violations were the

same because both involved section 1 of the

Sherman Act, and because the additional

statutory ofi‘enses alleged in the civil actions

are not practicably separable from the sec—

tion 1 offense.

AFFIRMED.
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Helicopterpilot soughtreview ofsuspen-

sion of license by National Transportation

Safety Board. The Court of Appeals, Poole,

5d: 7m3‘20 Page 30

  

  
'I’T O t. 18, 1993.'“”"“' 31" ,

decided. c ; - 5‘ from helicopter and that they would shoot

Hume-V

Circuit Judge, held that: (1) aerial photogra-

phy exception to Part 135 regulations was

applicable even though, after flight com-

menced, pilot learned that passengers de-

sired a landing as well as the opportunity to

take: photographs; (2) evidence sustained

finding that pilot operated helicopter below

minimum safe altitude, regardless of the like-

lihood of a power unit failure; and (3) evi-

dence sustained finding that pilot did not use

reasonable judgment in flying the helicopter

very low at a slow speed over congested area.

Affirmed in part and reversed in part.

1. Aviation @35

Court’s review of National Transporta-

tion Safety Board’s decisions is narrow and

court will uphold them unless they are arbi-

trary, capricious, an abuse of discretion, or

not otherwise in accordance with the law;

NTSB factual findings are conclusive when

support by substantial evidence in the rec-

ord, but purely legal questions are reviewed

de novo.

2. Ayiation 6:33

, If pilot knows, prior to departure, that

passengers desire landing in addition to aeri-

al photography, flight is not exempt from

Part 135 regulations governing altitude for

helicopters in congested areas but, where

pilot hired for aerial photography finds out

only in the air that the passengers desire

landing, the aerial photography exception ap-

plies.

3._ Aviation @233

When plans. for landing in addition to

aerial photography are unknown to helicop-

ter pilot before departure, pilot is exempt

from Part 135 regulations governing altitude

no matter when during the flight the pilot

learns of the plans to land. ’ '

4. Aviation @233

L Factthat news photographers told pilot

that they did not need to have door removed

through the window did not show that heli-

copter pilot knew before departure that pho-

tographers 'would desire a landing in addition

to aerial photography so as to prevent appli-
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ing a lower rate to customers who would not

otherwise be steam heat customers was ra-

tionally related to the legitimate goal of en-

suring the economicviabilityof the steam

loop.

[7] Besides helping ensure the survival of

the steam loop, the. classification was also

rationally related to another legitimate gov-

ernmental purpose: promoting the loop’s ef-

ficiency. Customers who have on-preinises

boilers have the ability to provide their own

- heat without using the steam loop. For this

reason, the interruptible rate'service agree-

ments, unlike the standard rate agreements,

contained a provision granting BiaState the

right to terminate steam service for any rea-

son on ten days’ notice. This provision al-

lowed Bi—State to continue to attract new

customers while retaining the ability to ra-

tion steam in the event of a shortage; during

periods where steam usage is extremely

high, for example, Bi—State 'can satisfy the

needs of standard rate customers by termi-

nating service to interruptible' rate custom-

ers. We need not speculate, as BLF would

have us do, about Whether there will ever be

such a shortage of steam heat. ' The salient

point is that Bi—State could have believed

that offering a lower rate to customers with

boilers in exchange for the right to interrupt

service at will would encourage supply to

meet demand while at the same time ensur-

ing, necessary ,;_flexibility. in , the system.

Thus, interruptible rate customeis received a

lower rate for two good reasons: they would

not have becoénil’BhState’s customers other-

wise at a tim ‘ en the steam loop needed

new_ customers to survive and, unlike the

standard rate customers, theycould tolerate

service interruptionsinthe event of an emer-

gencyFor this reason, the classification is

immunized from BLF’s equal protection chal-

lenge'J \i l-cJL'1'" 'J’E'T’L‘ii

BL-F’s finalclaim isthatf'Bi—State and

Thermal arbitrarily applied the interruptible

rate.Itarguesthat Thermal amended the

interruptiblerate serviceagreements of “cer-

tain customers".by eliminating the provision

granting Bi—State: and Thermal authority to

terminate serviceon ten days’ notice. Appel-

lant’s Br. at 15. Under the amended agree-

, ments, these customers retained the immedi-

7"i QS-33.11:“2If”! f,
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ate rightto become standard rate customers:

in the event of a steam shortage, eliminating

the possibility of a service disruption The ,-

only customers who BLFclaims' received '-

such favorable treatment, however, were fit

terruptible rate customersin the first place ,

IfBLFis arguingthatitwas treated differ)

ently to the extentThermal did not ofl'er

an amended interruptiblerate agreement, .'

reject such a claim because BLFdid not

qualify for the interruptiblerate and th

not similarly situated to those customers 4

negotiated amended agreeinents. See &-3'

(11th Cir.1987) (explaining that “[dlifl'eren

treatment of dissimilarly situatedpersons :

does not violate the equal protection clause”), '

cert. denied, _485...US 961,1088Ct. 1225,99

L.Ed.2d 425 (1988). ,.

Alternatively, BLF could be arguing that

the amended agreements undermine the effi-

ciency rationale behind the dual rate system.

As to customers with amended interruptible ;.

rate service agreements, Bi—State cannot ter- * ,

minate their service selectively in the event

the steam loop is overextended because-they

may elect to become standard rate customers

and continue service. ‘ Thus, BLF asserts,

these customers did not receive a lower rate

in exchange for Bi-State’s right tointerrupt

service at will; rather, they impermissibly

received a lower rate than standard rate

customers whose service contracts werefunc- j‘ :

tionally identical. ’ 1 2

[8] We have already explained, however,

that the Constitution does not prohibit the

government from chargingdifferent rates for

the same service if thereis a rational basis

for doing so. Even absent the contract pro-

vision allowing ___ interruptionat the

discretion ofBiqState,arationalbasis exist-

ed for _oEering. the lower rate to these cus-

tomeisthe needto’attractknewcustomers

and préservé thesteam 100 I,,Ifanyonehas

a right to complain:abouttheamended

agreements, itis thesimilarly situated inter-

ruptible rate customersnwho are still subject

toservice termination on ten days’ notice

That several interruptible rate customers

had contracts elimina

interruptifiOll“MmWEE63::

State’s application of the dual rate system

.
.
.
.
.
.
.
.
.
.
.
u
6
.
.
.
.
.
.
“
A
.
-
.
.
.
m
e
.
m
e
w
.
s
m
a
u
a
a
m
.
.
.
”
.

.
,.

l.
.
.
.
,
m

.a
..

..

   

  

   

  

  

   

    

  

    

egress 5:53.133:'V. FET
LOW= 51.11.: ' 243

Che-11 F.3d 243 (SthCll'. 1994)

arbitrary or irrational as.to:BLF..in Mar

hone v. Addicks- Util. Dist.quqrr-is County,

836 F.2d 921, 932-33 (5th Cir.1988) (applying

rationalitytest'toclaimthatgover
nment se-

lectivelyim'imposedadditionalrequireimnts on

some apphcantsaseekmg landannexation)

[9] Atbottom,BLF’s claim is that it had

a.rightto the saine ratefor steam heat as

customers with gas—fired boilers The Con-

stitution accords it no such right. Under

rational basis review, the government has

wide latitude to distinguish between different

groups to further legitimateinterests. Here,

Bi—State and Thermal couldhave believed

that distinguishing between steamcustomers

who had gas—fired boilers and those who did

not would allow the steam loop to survive for

the refiise-to—energy plan and to function ef-

ficiently. Whether or not these objectives

actually motivated defendants to develop the

dual rate system, we cannot say that the

classification was irrational on its face or that

Bi—State and Thermal applied it arbitrarily

as to BLF. Thus, we hold that defendants

are entitled to summary judgment on BLF’s

equal protection claim.

B Attomey’s Fees ’

Bi—State and Thermal claim that they are

entitled to attorney's fees under 42 U.S.C.

§ 1988. Under § 1988, “the court, in its

discretion, may allovv the prevailing party [in

a § 1983 action], other than the United

States, a reasonable attorney’s feeas part of

the costs.” 42 U..SC. § 1988(b). To the

extent defendants request attorney’s fees for

services performed in.connection with the

proceedingsindistrict court, we reject such a

claim Theicite noauthorityforthe prom:   

[10,11]We may,however,awa1d attor-

ney's fees to the prevailing party on appeal

for legal services performed in connection

With the appeal. 48ccReel 1). ArkdiisasDep’t

of;..Cormction, 672 F.2d 693, 699 (8th Cir.

1982). 'A prevailing defendant-appellee is en-

titled to attorney’s fees “only if the plaintiffs

;, unreasonable or without

: z - : drought in sub-

jeciive bad fai ” Manson 11. Friske, 754

de683,698 n. 10 (7th Cir.1985). Althoirgh

BLF did ,not have a strong claim, we caimot

say that. its- appeal:was frivolous,.. unreason-

able orwithout foundation. - BLF had plausi-

ble, ...though unavailing,--,1egal arguments.

Thisjsgnot-f‘one of. the few uses where

defendant-appellees [are] entitled to attor-

neyfs]fees for appellate work.” Id.

  

1:1,1'

g.- III.- CONCLUSION

We affirm the district coort’sordergrant-

ing summary judgment to Bi—State and

Thermal and deny defendants’request for

attorney's feesunder§1988
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titioner suffer a fraud unique from other

accountholders by Franklin'8 assurances

that its certificates would be collateralized

by government securities..- The record'es-

tablishes that'at least one other account-

holder, the Benedictine Sisters of the "An-

nunciation',: received similar assurances. w"

‘ Finallyythere is no eduitable basis for

the Petitioner’s argument that it deserves

priority'over other accountholders because

it stands 'toi'suffe'r the most substantial

loss.‘*:We simply can find no basis in equity

for giving the Petitioner a disproportionate

advantage over other Franklin sharehold-

ers who also suffered losses.

. IV. .

‘ Based on the foregoing, we conclude that

the Petitioner was properly classified as a

member to the extent of its uninsured

shares and-that it-1 is not entitled to the

imposition of a constructive trust in- its

favor. Accordingly, the judgment'fi'of the

National Credit. Union Board is affiniied.
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Defendants wereconvictedin the Unit-

ed States District Court for the Southern

District of Iowa,‘ Charles’R. Wolle, J.,, of

conspiracy to-distribute cocaine, and aiding

. 1.1,. ..W ,.

and abetting the distribution of cocaine.

Defendants appealed. The Court of Ap-

peals,.Magill, Circuit Judge, held-that: j(1)

district court did not "err-in calculating de- I -

fendant’s'offense level as 26’under Sena,

tencing Guidelines; (2) defendants’ convic- f

tion for conspiracy was’supported by éVi-

dence; and (3) prosecutors remarks during

closing argumentdid not infringeondefené

_dant’s right not totestify. h .

. Affirmed. '

v'; t
a

1. CriminalLaw @11580) .

Whenappeal isbased onfactual

grounds, Court of Appeals reverses sen-

tence imposed by. district court only ifit

concludes that factual findings on which

district court relied are clearly erroneous.

2. Criminal Law $911580)

, Whether uncharged drugs are part of

common scheme or planis factual finding

subject to clearlyverroneous standard. _, ,

3. Criminal Law @1244

Where uncharged'drugs ‘are found to

be part of common scheme or plan, sen-

tencing court is not'limited by amount

seized and may sentenceaccording to esti-

mation based upon trial testimony; how-

ever, trial testimony used to estimate

amount of uncharged drugs must clearly

establish either dates of transactionsor

amounts of drugs involved. ’

4. Drugs and Narcotics #13 “1?:

.When conviction for violating federal

drug statutes is involved, trial court may

consider amounts of drugsinvolvedin con-

viction of coconspirators. .'

5. DrugsandNarcotics P135

Calculation _of defendant’s base of-

fenselevel as 26 ’was supported by testimo-

il

ny which'clearlyattributed atleast 19

ouiices of cocaine to defendant. U.S.SG

5.2D1.1(c)(9), 18USCAApp '_ . ..- if

6.Criminal :Law @1144.13(8)..1159.2(10)

‘ In reviewing conspiracy conviction.for

sufficiency ofevidence, Court ‘of Appeals

views evidence in light mostfavorable to

  

marEWW)7?. 

 

grams 1.: US;TaquALVAN. 739 ‘u‘t-a

 

unsu961F2d 738 (Mm. [992)

suvportsjury’swerdict; {evidence need, not

excludeevery reasonable hypothesis except

guilt; and jury’s. verdict must be upheld if

there gisinterpretation of evidence which

’wouldallow a reasonable-minded jury; to

concludeguilt beyond reasonable doubt.

--fl1. N“ ' - A, .:, r

7.Ciibspiracy@24(1)27 .

2.:"Conspiracy" consists of agreement

between two or more people to violate law

and overt act infurtherance of conspiracy;

person becomes member of conspiracy

when he knowingly contributes his efforts

toconspiracy’s objective ;. '. . . .:‘.; n

’ "a See- publicationWordsand Phrases-

for other judicial constructions and!

definitions.

8. Conspiracy @47(12) , ,

Defendants’. convictions for conspiracy

to distribute cocaine were supported by-

evidence that defendants were roommates

in twopdifferent places for over one year,

that both defendants sold cocaine, that de-

fendants traveled together to Chicago for

purpose of buying cocaine, that defendants

‘ gave one another money from salesof co-

caine, land that both frequently had: large

sums of rnoney at their disposal. '

9.Drugs and Narcotics 6=lZ3(3) :7

.. .Defendant’s conviction for aiding- and

abetting distribution of cocaine was sup-

ported by evidence that defendant and co-

defendant engaged in conspiracy to distrib-

ute cocaine and that defendant directed

drug enforcement agent disguised as pro-

spective buyer to codefendant for purchase

of cocaine. ‘ .',_ . ,_
__ 3. - l

., ‘

 

10.Conspiracy 924(8)

:7.Jury could- convict defendant of:con-

spiracy with hisgirlfriend, evenIthough

grand juryknew about her and.did not

name her as unindicted coconspirator;

grandjury may not nameunindicted cocon-

spirator inindictment. 3~ ~ -

'THE HONORABLEDANIEL M. FRIEDMAN.

Senior United States Circuit Judge for the Fed-

eral Circuit. Sitting by designation. .

I. Galvan was also» convicted of distribution of

 

Id: mosezavpageeaadm = a...

11. Criminal Law @721(6)

Prosecutor’s statement during closing

argument that codefendant had not called

“mutual friend or mutual employee" to tes-

tify regarding alleged romantic relationship

between codefendant and government in-

formant did not infringe on defendant’s

right notto testify, even though defendant

was only person who was both mutual

friend and mutual employee; prosecutor’s

remark was directed to codefendant’s fail-

ure to call witness who could substantiate

his claim that.he had romantic relationship

with informant, and judge properly in-

structed jurythat defense did not have

burden of proof or burden to produce evi-

dence.

Mark Godwin, Des Moines,'Iowa, argued

(Karla Fultz, on the briefs), for appellants.

Stephen Patrick O’Meara, Asst. U.S.

Atty” Des Moines, Iowa,arguedfor appelj

lee. >

Before JOHN R. GIBSON, Circuit Judge,

FRIEDMAN, Senior Circuit Judge, and

MAGILL, Circuit Judge.

MAGILL, Circuit Judge. *‘

Raul Leyja Galvan and Enrique Ruiz Sil-

va appeal their convictions for conspiracy

to distribute cocaine.1 Silva also appeals

his conviction for aiding and abetting the

distribution of cocaine. ‘011 appeal, Galvan

argues that: (1) the evidence 'was insuffi-

cient to support the district court’s 3 find-

ing_ of the amount ofcocaine involved; (2)

the evidence was insufficient to supporthis

conspiracy conviction; (3) the district court

erred when it failedto givea requested

jury instruction; and- (4) the government, in

its.closing argument,impermissibly shifted

the burden of proof by alludingtothe fact

that Galvandidnottestify.:ESilVa argues

that the evidence'isinsufficient to support

both his conspiracy and his aiding andabet-

‘L‘Qt’, ill .2.;’.';‘. .

trafficking crime.‘- Hedoes not contest hiseon-

motions on these charged-P . Lu .

2. The Honorable CharlesR.Wolle,United

States District Judge for the Southern District of

Iowa. _
l . . .' .4 ~-,-. . 2‘ he“:
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ting conviction, and he- adopts all other

arguments made byGalvan“ We affirm.

“’1; 5

A. Amount ofCocaine3

[1—5] Galvan claims that the district

court erredin calculating his offense level

as 26 under §2D1.1 of the Sentencing

' Guidelines because there wasrinsufficient

evidence to support the districtcourt’s find-

ings that thirty-eight ounces‘of cocaine

were attributable to him.‘ When anappeal

is basedon factual grounds,we reverse the

sentence imposed by the district court only

if we conclude that the factual findings on

which the court relied are clearly errone-

ous. United States 17. Pan, 953 F2d 363,

370 (8th Cir.1992) (citing 18 U...SC

§ 3742(e) (1988); United States 17. Law-

rence, 915 F.2d 402, 406 (8th Cir.1990)).

Whether uncharged drugs are part of a

common scheme or' plan is also a factual

finding subject to the clearly erroneous

standard. Lawrence, 915 F.2d at 406.

Where uncharged drugs arefound to be

part of a common scheme or plan, the

sentencing court is not limited by the

amount seized and may sentence according

to its estimation based on trial testimony.

United States 17. Duckworth,945 F.2d

1052,“ 1054 (8th Cir.1991) (citing United

States 17 Evans,891 F.2d 686, 687 (8th

Cir.1989), ‘cert.’denied," 495 US. 931,110

S.Ct. 2170,109 L..Ed2d 499 (1990)). Trial

testimony used to estimate the amountof

unchar _drugs, however, must clearly

establish ither the dates of the transac-

tionsortheamounts of drugs involved.

UnitedStates '17.Hewitt, 942 F.2d 1270,

1274(8th Cir.),reh’g denied, No. 90—5578

(8th_ Cir.“ Oct? 11991);United States-17.

Phillippi, 911F.2d 149; 151(8th Cir.1990),

cVe‘rt. denied,'——U.S—,111S.Ct. 702;

 

3"ESilva:adopted thisargumentandtheargu'

ments addressed in Parts D and E of this opin-

ion by reference pursuant to Rule 28(1) of the

Federal Rules of Appellate Procedure. Because

we find that the district court did not err, we do

knotaddress these issues separately for Silva.

4. Whena conviction for violating federal drug

statutes is involved, the trial court may consider

961 FEDERALREPORTER, 2d SERIES

    

  

  

  

 

  
  
  
  

  

  

  

  

                

testimonyrclearly attributed at 1eas't“‘nine

teen .ounces' (538.65 grams) ofcocaine to

Galvan. Because abase offensé” levelof _

twenty-six applies to amounts of at least

500 grams butlessthan two kilogramsof V7.-

cocaine, U...SSG§ 2D1.1(c)(9), wedo not‘V

need to reach the question of whetherthef;

government provedthe additional amounts?,

United States 17Regan,940F2d1134‘

1136 (8th Cir.1991);- see also Phillippi.9

F.2d at'151 (erroneous inclusion ofdru 1'.

harmless error where base offensedevel._

remained the same after improperly includ- '

ed amounts omitted).',We concludethedis:

trict court correctly assigned Galvan a base

offense level of twentyssix .

B Conspiracy > 5f

Galvan and Silva both argue that there '_V

was insufficient evidence of a conspiracy.5_ .j 5

They claim that theevidence failed to show ‘

that anagreement existed, with each other

or with others, to distribute cocaine. Gal-

van claims that thereWas no proof that ,V

anyone else had a stakein the outcome of

his actions or got paid for participating in

his distribution of cocaine. Silva argues

that the government did not show that he

“knowingly contributed [his] efforts in ’the V

furtherance" of selling cocaine, United

States 17. ‘Mi‘ins, 812 F.2d 1068,1075 (8th '3.

Cir.1987),or that hewas a party to any Tj'

actual agreement, tacit orexplicit, todis "

tribute cocaine. — - 2

[6, 7]In reviewing a conspiracy convic- 'V

tion for suff'c1ency of the evidence, the

court viewsthe evidence1nthe light most'

favorable to the governinent, giving itthe

benefit of all réasonable inferences drawn -

from the evidence that supportthe jury’s 5

verdict. Duckworth- 945 F.2dat 1053; 5

United States17.'ifNewt'o'n, 756 F2d 53, 54

(8tli‘_C_Vir.1985). “The evidence need not‘ex‘

elude"every reasonable hypothesis

gu1lt‘”Newton,756F.2dat f 3'
__.,.4._ 4. ..

‘ amountsof drugsinvolved theconvxcuo of.

' co-conspiraiors. United States 17. Holland. 884

F.2d354.‘ 353 (8th Cir). can denied. 493 US."

V;997,-110 SCt. V55V2, 1V07 LEd.2d 549 (1939):?

  

         

  

 

  

  

  

  

 

5. Because appellants arguments on this point .
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verdictmust be upheld if. there'1s an inter-

pretationof the evidence that would. allow.

a reasonable-mindedjury to conclude guilt

beyond a reasonable dOubt. United States

urnadam'mz‘F.2d: 4147416 (8th Cir.

1987)““"Aconspiracy generally consists of

an agreement between two or more people"

to violate the law andan overt act in fur-

therance of the conspiracy. United States

17. Watts; 950 F.2d 508, 512 (8th 01121991).

A person becomes a member‘of a conspir-

acy when he knowingly contributes his 'efi

forts to the conspiracy’s objectives. Duck-

worth, 945 F.2d at 1053;Mims,812 F.2d at

1075 2. > ,.. . . . .

[8] Here, there wassufficient evidence

that a conspiracy existed between Galvan

and Silva to sustain the conviction. They

were roommatesin two different places for

over a year. Brad Wiegand, a former cus-

tomer, testified that several times when he

had taken people to buy cocaine from Gal-

van, Silva answered the door and told them

Galvan was not there. After'some discus-

sion, however, Silva would sell them co-

caine. ‘In addition, Wiegand testified‘that

‘once, when he went to buyfrom’Galvan,

Silva was present and Galvan gave Silva

the money from the sale. Deborah Ben-

ninger,’ Galvan's ex-girlfriend, 'testified that '

she bought cocaine from both men. ' She

also testified that Galvan sometimes sent

her to Silva to buy cocaine when he needed

more to distribute. Benninger stated that

Silva had been present sometimes when

Galvan - sold cocaine to other-people, sand

that she had overheard conversations be-

tween the two men about coeaine and how

much money they made. She said that she

had seen them counting large amounts of

money.‘ She also testified about a trip \to

Chicago she had takehwith Galvan, Silva 5

and another man called Tito? They went to '

a bar called “Cerveza Frio'." Tito and Gal-

jo1ned, them briefly.

most immediately after the three men re—

joined her. When they got into the car,

Galvan. stuffed something between the

seats-; Then, they-all. “did”’some cocaine.

When they arrived home, Galvan left, an-

nouncin that he was going to--go make

Id: 5163030381918133311 that to

£11353}zenHS:mGALVAN
4 gr; -

Cite-I961 r211 13: (niacin 1992)

van went into the back room,where _Sil'vaf

They left the bar al- '

741

mean that he was going to sell cocaine

because-he was unemployed at the time

and she-believed the trip- had been for the

purpose of buying drugs. .Stacy Williams,

a governmentdnformant, testified that on

oneroccasion when she went to make a buy

from Galvan, he went into the bedroom

with Silva and another man for a few min-

utes; thentcalled her'to the bedroom door

and sold'her the cocaine she wanted. On

another buy, _she went to the apartment

looking for Galvan, and Silva told her Gal-

van had just left to meet her.

...‘We believe..that the evidence, taken in

the'light most favorable to the govern-

ment; is sufficient to allow a jury to find

that Galvan and. Silva conspired with .each

other'to distribute cocaine. Therefore, we

affirm their convictions.

C. Aiding and Abetting '

_[9] Silva argues that the evidence is

insufficient to support his convictibn of aid-

ing and abetting. The government claims

that Silva aided and abetted the distribu-

tion of -cocaine to a drug enfOrcement

agent. Stacy Williams testified that she

had made arrangements to meet Galvan at

a motel to introduce him to a buyer, who

was really a drug enforcement agent.

When Galvan did not arrive at the agreed

time; she and the agent drove to Galvan’s

apartment. Silva answered the door and

told her that Galvan had just left to meet

her. ’

Althoughwe agreethat, standing alone,

this would not be sufficient to sustain a

conviction, we must look to the evidence as

a whole to determine whether a reasonable

jury could have found that Silva aided and

abetted Galvan-‘in'this sale. ;:Giv.en:the evi-

dence, of conspiracy,:and«the fact that-the

juryjfound' there was a conspiracy, the

verdict.-was reasonableWeVaffinn._J11‘ _

23"” 4,"; .1: ‘*

'ID.‘ JuryInstrucuon5

[10] Galvan contends“ that the district

court erred because it failed to give ajury.

instruction he requested The instruction

would have told the jury that they could

not convict him of conspiracy with Ben-

Zin'u' ‘36 “3-177  
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ninger because the grand'jury knew about

her and did not name her as an unindicted

co-conspirator. He argues that the govern-

ment suggested that Benninger was a co-

conspira’wr,aand that thejury may have

convicted him of conspiring with her rather

than with Silva. He admits, however, that

he could be indicted and convicted for con-

spiring with unnamed co-conspirators if the

grand jury did not know their identity.-

Galvan’s position is without legal merit:

The case he relies on for support, United

States 1). Briggs, 514 F.2d 794 (5th Cir.

1975),is directly opposed to his proposition.

In that case, the court held that the grand

jury could never name an unindicted co-

conspiratorin an indictment. Any unindict-

ed co—conspirators must remain unnamed.

Id}
, . .

E. Comment on Failure to Testify

[11] Galvan'5 last argument is that the

government impermissibly shifted the bur-

den of proof to the defense, constituting an

infringement of his Fifth Amendment right

not to testify. Griffin 1). California, 380

U..S 609, 615, 85 S.Ct. 1229,1233,14

L..Ed2d 106 (1965); United States v. Neu-

marm, 887F.2d 880, 887 (8th Cir. 1989).

Both GalVan and Silva met Stacy Williams,

the government informant, prior to 1990

throughwork. Williams had been hospital-

ized with mentaland emotional problems

during 1989 dueto the breakup of a past

relationship. Silva testified that he had

had aromantic relationship with her during

most 1990.7 He claimed that Williams

had threatened him when they broke up,

saying “I’ll see you soon.’ He'testified

that he believed Williams was tryingtoget

revengeDuringclosinga
rgument, the

government attorney said,“.The defendant

[Silva]hasbrought no one of what might

be [sic] their mutual friend [sic] or mutual

employees to tell youabouttheir relation-

ship.” Galvan claims that because he was

the only personthe jury.knew about who

was both a mutual friend and a mutual

6. Galvanalso relies on Rogers v. United States,

340 US. 367. 71 S.Ct. 438, 95 LEd_344 (1951).

This case does not stand for his proposition

' either. It simplynotes, in diets. that Inperson

  

 

   

 

  

 

  

 

  
  
  
  

  

  

 

  

  

  

  

  
  

     

  

    

  

  

 

  

employee, the government was impermis

blypointing out the fact that he had'no

testified. - 3d:

Galvans right not to testifyIL'Ias t

infringedby the prosecutor'sremar '

this case. We have read the prosecu 1.;‘11'

remarks with great care. The remark w‘

directed to defendants’ failure,tocall

witness in the contextof discussing SI

credibility” Theprosecutor
used the

junctive“pr’f in his remarkHis comm .

simply pointed out that,in. considerin . ,z I

va’3 credibility, the jury should reme'nibeg',

that no one who knew both Williams31“.; l

Silva, either as a friend or as a co-Iwor

had testified that there _had been a ronia

tic relationship between the two. In ad

tion, the judge properly instructedthejury

both in_the final instructions and atI'th

time _of the remark, that the defense di '

not have aburden of proof or a burden to

produce evidence. Given the context and

the phraseology of the remark, and the

judge’s instructions to the jury, we do not

think thatthe remark was improper. See:

Neurnarm,887 F.2d at 887, Moore 1). Wy1;

rick, 760 F.2d.884 (8th Cir.1985) (prose'c

tor's inviting jury to draw adverse infer: ;

ence from defendant’s failure to call '

tain witnesses did not deprive defendan

afairtrial). . .

h
’
“
N
a
h
u
m
“
.

J19, ' ;.. ‘11. .-.‘._~"

..Hecause we find no errors. of fact or.

we affirm the districtcourt. ' ,

canbe convicted of conspiracy with an

named person. Id. at 375. I71 S.Ct. at44

~.- 1
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Defendants wereconvicted of drug

and firearm offenses, followingjury trialin

the United States District Court for the

Western District of Missouri, D. Brook

Bartlett, J., and they appealed. The Court

of Appeals, Arnold, ChiefJudge, held that:

(1) disruptive and unorthodox» trial tactics

of codefendant did not entitle‘defendant to

mistrial or severance; (2) sufficient evi-

dence connected defendant with cocaine

'and--‘gun found in car in which he was

riding; and (3) trial court could deny un-

timely motions to suppress evidence. '1 -‘

Affirmed “ - -

1. Criminal'Law @1166(6)' 1 .- 1

Denial of severanceis not grounds for

reversal unless clear prejudice and abuse

ofdiscretionare shown.

2. Crumnal Law @622.2(6, 7,11) 1.11,?

Mere factthat there'is hostility among

defendantshor onedefendant may tijyI to

savehimself at expense of another, orthat

evidence against .0119 defendant. is. more

damaging than evidence against another,gs'

notsufficientgroundstorequire separate

trials.,;1fly

3. CriminalLaw @622.2(8) “ v

In order to justifyseverance,defen-

dant must make showing of real prejudice

by demonstrating thatjury wasunable to

  

  

mfifievideneersIitrelated to

2:1211:12 1.1usrrv:01111111111? tar. 743'

Che-I961 F.2d 743(MCIL1992)

4. Criminal Law 911622.2(7,;8, 12)

”Defendantwas not entitled. to sever-

ance, even though codefendant’s counsel

conducted noisy, disruptive,unorthodox de-

fense and introduced incriminating testimo-

ny concerning, defendant, where defendant

was represented by professional, highly ef-

fective counsel, defendant’s defense of gen-

eral denial did iiot conflict with that of

codefendant, and trial involved only two

defendants and five counts and lasted only

three and one-half days; danger that jurors

would be unable to compartxnentalize the

evidence was miriin'ial._

5. Weapons @1701)

Constructive posseSSion ”of firearm

need not be proved by direct evidence, but

rather may be premised upon circumstan-

tial evidence; ,

6. Criminal Law «3552(4)

Circumstantial evidence is intrinsically

as probative as direct evidence.

7. Drugs and Narcotics ©123(2)I .

Weapons ©1701)

Evidence supported convictionsfor

possession with intent to distribute cocaine

base, and firearms offenses, despite con-

tention that nothing connected defendant

with crackcocaine and gun foundin ear in

which-he was riding, where defendant was

located right next‘to arm rest containing

crack cocaine anddirectly, in front ofarea

of dashboard in which gun washidden, and

defendant would not respond to police offi-

cer’s commands atogget out_of,_veh_icle for

appmimstely :15: To 45 wuss during

which.time he wasseenbendingforward in

car tow area where gunwas hidden.

12.U.S.C.A.§§. 922(g)(1), 924(a)(2);Compre-

hensiveDrugAbuse Prevention and Con;

  8. Criminal Law @394.6(3) " ' --

Defendantwas not entitled to grantof

his untimelymotions to suppress evidence,

where defendantpresentedno Iyalid reason

why motionswere not filed ontime. Fed.

Rules CrHProcRule 12(c, f), 18 U..SC.A-.
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taxpayer a tax advantage over-others who have dnot

merged. We conclude that petitioner 13.not entitle to

a carry-over since the income against which the offset is

claimed was not produced by substantially the same

businesses which incurred the losses.”

' f th Court of Appeals isThe Judgment o e Affirmed.

MR. JUSTICE DOUGLAS dissents.

MR. JUSTICE WHIT’I‘AKER took no part 1n the con51d-

eration or decision of this case.

giaiwk 09

”mi §1¥0n5

{save ~—

 

FO|A(b)(7) — (C) _ _ _ _

  
 

°We do not pass on situations like those presented in Northwai

Securities Co. v. Commissioner, 23 By. T. A. 532; Alprosa Watc

Corp. v. Commissioner, 11 T. C. 240; A. B. & Container Corp. 1119.

Commissioner, 14 T. C. 842; W A G E, Inc. v. Commisswner, h

T. C. 249. In these cases a single corporate taxpayer changed t 6

character of its business and the taxable income of one of its enter-

prises was reduced by the deductions or cfimfiafiomzo (URTS 1632
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Syllabus.

GRUNEWALD v. UNITED STATES.

N0. 183. CERTIORARI TO THE UNITED STATES COURT OF

APPEALS FOR THE SECOND CIRCUIT.“

Argued April 3—4, 1957.—Decided May 27, 1957.

l. The three petitioners were convicted in a federal district court of
violating 18 U. S. C. §37l by conspiring to defraud the United
States by preventing the criminal prosecution of certain taxpayers
for fraudulent tax evasion. They had succeeded in obtaining “no

prosecution” rulings from the Bureau of Internal Revenue in 1948

and 1949, and their subsequent activities were directed at conceal-

ing the irregularities through which these rulings were obtained.

They were not indicted until October 25, 1954. Held: If the main

objective of the conspiracy was to obtain the “no prosecution”

rulings, petitioners’ prosecution was barred by the three-year stat-

ute of limitations, since no agreement to conceal the conspiracy

after its accomplishment was shown or can be implied on the record

in this case to have been a part of the conspiracy. Pp. 399—406.

(a) After the central criminal purposes of a conspiracy have

been attained, a subsidiary conspiracy to conceal the crime may

not be implied from circumstantial evidence showing merely that

the conspiracy was kept a secret and that the conspirators took

care to cover up their crime in order to escape detection and pun-

ishment. Krulewitch v. United States, 336 U. S. 440; Lutwak v.

United States, 344 U. S. 604. Pp. 399—402.

(b) On the record in this case, nothing more is shown than

(1) a criminal conspiracy carried out in secrecy, (2) a continuation

of the secrecy after accomplishment of the crime, and (3) attempts

to cover up after the crime began to come to light. Pp. 402—404.

(c) The duration of a conspiracy cannot be lengthened indefi-

nitely for the purpose of the statute of limitations merely because

the conspiracy is kept secret and the conspirators take steps to

bury their traces, in order to avoid detection and punishment after

the central criminal purpose has been accomplished. Pp. 399,

404—405.

2. The judge’s charge to the jury was not adequate to justify peti-

tioners’ conviction on the theory that the main objective of the

conspiracy was not merely to obtain the initial “no prosecution”

*Together with No. 184, Halperin v. United States, and No. 186,
Z 701Q§132®|1431gel3§1tea also on certiorari to the same court.  
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rulings but to obtain final immunity of the taxpayers from criminal

prosecution by preventing their prosecution until after expiration

of the six-year statute of limitations applicable to their tax-evasion

offenses, which did not expire until less than three years before

petitioners were indicted for conspiracy—since the judge’s charge

left it open for the jury to convict even though it found merely

(1) that the central aim of the conspiracy was accomplished in

1949, and (2) that the subsequent acts of concealment were moti-

vated exclusively by petitioners’ fear of a conspiracy prosecution.

Pp. 406—415.
'

3. Petitioner Halperin was also convicted on other counts of the

indictment charging him with violating 18 U. S. C. §l503 by

endeavoring corruptly to influence certain witnesses before a grand

jury which was investigating matters involved in the conspiracy.

At his trial, he answered certain questions in a manner consistent

with innocence and then, oVer his objection, was subjected to cross-,

examination which revealed that he had refused to answer the

same questions, on grounds of possible self-incrimination, while

he was appearing before a grand jury, under subpoena, without

benefit of counsel, without the right to summon witnesses and

without any opportunity to cross-examine witnesses testifying

him. Held: In the circumstances of this case, it was

trial judge to permit cross-examination of

he Fifth Amendment privilege before the

271 U. S. 494, distinguished.

against

prejudicial error for the

Halperin on his plea of t

grand jury. Rafiel v. United States,

Pp. 415-424. \

233 F. 2d 556, reversed and remanded.

Edward J. Bennett argued the cause for petitioner in

No. 183. With him on the brief was Harold H. Corbin.

Henry G. Singer argued the cause for petitioner in

No. 184;. With him on the brief was Harry Silver.

Rudolph Stand argued the cause for petitioner in

No. 186. With him'onthebrief was Frank Aranow.

John F. Davis argued thefcause for the United States.

With him on the brief were Solicitor General Ran-

kin, Assistant Attorney General Olney and Beatrice

Rosenberg.

FOIA # 57720 (URTS 16326)
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MR. JUSTICE ' ' '
Court, HARLAN delivered the opinion of the

. The three petitioners were '

indictment brought under 18coUlngeg?I; 3(3);lufltfolro: 3"

:Eiiza‘cy to defraud the United States with reference to dial:
on coagzrsiagtegs. Petitioner Halperin was also convicted

him ' h ., ,.and 7 of the same indictment, charging

Wit Violating 18 U. S. C. §1503' by endeavoring

. corruptly to influence certain witnesses before a grand

jury which was investigating matters in '

conspiracy charged in Count 1 of the inditl’tfil::l} lnE thl:

petitioner was sentenced to five years’ imprisonment acd

fined under Count 1. On each of Counts 5 6 andm7

Hglperin was sentenced to two years’ imprisoiinient and

1?}; us of $1,000, the prison sentences on these Counts and

at on Count 1 to run concurrently. The Court of A

frealskfor the Second Circuit aflirmed, with the late Judge
35rgnU disssegnééng. 233 F. 2d 556. We granted certiorari,

rel t. . . , in order to resolve important questions

a ing to (a) the statute of limitations in conspiracy

 

1 . . .
co Thzs section prowdes: “If two or more persons conspire either to
Umrnnnted £3118soffziis: against the hUnited States, or to defraud the

, ny agency t ereof in any manner or f

fittirpiizse,f and one or more of such persons do any act to efizdt 9till;
orjec o. the conspiracy, each shall be fined not more than 810000

2iiigprt'ijsoned not more than five years, or both ” ,
mp“ . S. 3. §l503 provides, in relevant part: "Whoever cor-
neas y . . . en eavors to influence, intimidate, or impede any wit-

00111811125”), court 21' the United States or before any United States

loner or at er committing magistrate or
. .

, an re d '
311.1813, or officer in or of any court of the United Stings .11 Olinpihl:

impegrege of hisdduty . . . or corruptly . . . influences, obstructs or

fidminist,mcri'oen Favors to influence, obstruct, or impede, the due

. . n 0 justice, shall be fined not in h

imprisoned not more than five Ofe t an ‘5’000 01‘
. . years or both."

Bolich were acquitted on thwe Counts. Gmnewald and

05320 Page 36



394 OCTOBER TERM, 1956.

.
GRUNEWALD v. UNITED STATES. 395

Opinion of the Court.
353 U. S.

391
. _

Opinionof the Court.

prosecutions, as to which the decision below was alleged

to be in conflict with this Court’s decisions in Krulewitch

v. United States, 336 U. S. 440, and Lutwak v. United

States, 344 U. S. 604; and (b) the use on Halperin’s cross-

examination of his prior claim of the Fifth Amendment’s

privilege against self-incrimination before a grand jury.

For the reaSons discussed hereafter, we conclude that

these convictions must be reversed, and the petitioners

granted a new trial.

On October 25, 1954, a grand jury returned an indict-

‘ment, Count 1 of which charged petitioners and others

Lwith conspiring among themselves and with others “to

{defraud the United States in the exercise of its gov-

ernmental functions of administering the internal revenue '

laws and of detecting and prosecuting violations of the

internal revenue laws free from bribery, unlawful impair-

ment, obstruction, improper influence, dishonesty, fraud

, i and corruption . . .i' .” The indictment further charged

that a part of the conspiracy was an agreement to

conceal the acts of the conspirators.a Overt acts within

three years of the date of the indictment were charged.

Counts 5, 6, and 7 of the indictment charged petitioners

with violating 18 U. S. C. §.1503 in the manner already

indicated.

The proofs at the trial presented a sordid picture of a

ring engaged in the business of “fixing” tax fraud cases

by the use of bribes and impro er influen

3:31:11?!tltile:gitigiegsrchemef,which is secfforilri £823:

11 o ppeals’ opinion,‘ was as f 11 '

In 1947 and 1948 two New York busi fl 0 OWE.
Modes and Gotham Beef 00., were undg‘eisdvelsltis’ P'atlfllo

:2: 3331:“ of Internal Itevenue for suspected fri‘ht‘dhllehbt

fished (3010;:c Through intermediaries, both firms estab-

h" n t with Halperm, a New York attorney and

, 1s associates in law practice. Halperin in turn ,c

ducted negotiations on behalf of these firms with G 011-

wald, an “influential” friend in Washington and re :12:

that Grunewald, for a large cash fee, would, undertgkle to

prevent crnninal prosecution of the taxpayers Gr

wald then used his influence with Bolich an official inuilf-

Eureau, to obtain “no prosecution” rulings“ in the tw:

1;:gases. These rulings were handed down in 1948 and

_ . Grunewald, through Halperin, was subse uentl

paid $60,000 by Gotham and $100,000 by Patullot3 Y

Subsequent activities of the conspirators were directed

g1;1elelrliceahiiig the irregularities in the disposition of the

the Bleran Cfiotham cases. Bolich attempted to have

case “(10:15:31 ”I::e:'r;:ie}levenue report on the Patullo

. , u s e s

the traces of the cash fees paidptowgrliiflzlsfdldto clhlelQEl)

:30efirringieessmnflt1invIeIstigation‘ was started by. the King

ee 0 e ouse ' '

spirators felt themselves thiegtilhrgdeghglxzh Si: 001)-

hlde their traces. Thus Bolich caused the disappeafsnzz

 

3 Paragraph 7 of the indictment alleged: "It was a part of the con-

spiracy that the defendants and corconspirators would make continu-

ing efforts to avoid detection and prosecution by any governmental

body . . . of tax frauds perpetratedvby the defendants and co-con—

spirators, through the use of any means whatsoever, including but

not limited to, bribery, improper influence and corruption of govern-

ment employees, the giving of false testiniony, [etc.] . . . ."

Paragraph 13 alleged: “It was further a part of the conspiracy

that the defendants and co—conspirators at all times would misrepre-

sent, conceal and hide and cause to be misrepresented, concealed and

hidden. the acts done Puma“ *0 and $313)???79% his iTricyi’iaz 6

:133 F. 2d, at 559—562. .

“no prosecution” ruling is an internal dec' ' '
.

181011 b '

tive branch-of the Bureau of Internal Revenue not t: the Innis?“-

, char'lgles against a taxpayer.
pm mmmal

. ' e payments were made in_ cash. In order to raise th

and leave no traces, the taxpayers made unrecorded sales, thee 11:11:13;

4 of which were again unre '_ ported income. Furth la

. paid to Halperin and his assoc' er 1'83 fees were

0105320 Page 37 m‘ 
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of certain records linking him to Grunewald, and the tax-

payers were repeatedly wamed to keep quiet. In 1952

the taxpayers and the conspirators were called before a

Brooklyn grand jury. Halperin attempted to induce the

taxpayers not to reveal the conspiracy, and Grunewald

asked his secretary not to talk to the grand jury. These

attempts at concealment were, however, in vain. The

taxpayers and some of Halperin’s associates revealed the

entire scheme, and petitioners’ indictment and conviction

followed.’

The first question before us is whether the prosecu-

tion of these petitioners on Count 1 of the indictment was

barred by the applicable three-year statute of limitations.‘

The indictment in these cases was returned on October'

25, 1954. It was therefore incumbent on the Govern-

ment to prove that the conspiracy, as contemplated in

the agreement as finally formulated, was still in existence

on October 25, 1951, and that at least one overt act in

, furtherance of the conspiracy was performed after that

date.“ For where substantiation of a conspiracy charge

 

" Petitioner Bolich was also convicted on Count 2 of the indictment,

which charged him and two other Bureau of Internal Revenue em-

ployees with conspiracy in violation of 26 U. S. C. §4047 (e) (4).

He was sentenced to three years’ imprisonment and a $5,000 fine

on this Count, the prison sentence to run concurrently with the

five-year sentence on Count 1. The Court of Appeals held that

both Counts related to the same conspiracy, and set aside the separate

fine on Count 2. '

'The governing statute Was ‘18 U. S. C. §3282, which provided:

“Except as otherwise expressly provided by law, no person shall

be prosecuted, tried, or punished for any offense, not capital, unless

the indictment is found within three years next after such

offense shall have been committed.” .« . ‘

’On September 1, 1954, the statute of limitations was amended

to provide for alive-year limitation period. 68 Stat. 1145, 18 U. S. C.

(Supp. III) §3282. Since the amending statute was by its terms

made applicable to offenses not barred on its effective date, that is,

FOIA # 57720 (URTS 16326) 
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requires proof of an overt act, it must

in:1(:3):srtnracyfsg'iilll subsisted within tli:a:hhfe:Iy(1;:.ortshptil'itaiit'

. e um o e indictment and that at least on

act in furtherance of the con, ° ' covert

performed within that period.spi;:hfdaina$:lin:?tthwas

aspects, the crucial question in determining whether telie

statute of limitations has run is the scope of the cons ' e

(tiorialagreement, for it is that which determines botlfltrl:

3:13:15);3f the conspiracy, and whether the act relied on

‘of the 0011533313? properly be regarded as in furtherance

b Petitioners, .m contending that this prosecution was

arre hy limitations, state that the object of the con

spiratorial agreement was a narrow one: to obtain “ -

prosecution” rulings in the two tax cases. When th “0

gisings were obtained, in October 1948 in the case 8::

M tcham l113eef,'and in January 1949 in the case of Patullo

0 es, t e criminal object of the conspiracy, petitioners

Israly, was attained and the conspirators’ function ended

ey argue, therefore, that the statute of limitati .

started running no later than January 1949, and that 2::

:egteentiebenbé, 1954, it would seem that in fact the crucial date here

the cansigmzylzvggmrfilher than October 25; in other words if

ve after September 1, it ’

gazgeghzhe czse was tried on the theory that Octt'ivlil; 12? £281.18]:

, an we so treat it in this opinion. Th

gas favorable to the petitioners and was themfo§eerhrz:in(i:s:our3e’

e other hand, since we hold that petitioners must have . ' n

the error may be corrected. 8 new trial,

1"See in general Lutwak v Um'. , . , . ted States, 344 U. S. 604- Krule-

gécliyvévgtgti States, 336 U. s. 440; Bollenbach v. United States
. . , McDonald v. United States, 89 F. 2d 128; United

, States v. Manton, 107 F. 2d 834; Consens, Agreement as an Element

in Conspiracy, 23 Va. L. Rev. 898; Sayre, Criminal Conspiracy 35

Harv. L. Rev. 393' N

Rev. 1216. ’ Ote’ 62‘ Hm" I" Re“ 2753 Note. 56 Cal. L.
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prosecution w
as therefore barr

ed by 1954, when the indict-

ment was returned.11

The Government
counters with two principal conten-

tions: First, it urges that even if the main object of the

conspiracy was to obtain decisions from the Bureau of

Internal Revenue not to institute criminal tax prosecu-

tions—decisio
ns obtained in 1948 and 1949—the indict-

ment alleged," and
the proofs showed

, that the conspiracy

also included as a subsidiary element an agreement to

conceal the conspiracy to “fix” these tax cases, to the end

that the conspirators would escape detection and pun-

“ ishment for their crime. Says'the Government,
“from

the very nature of the conspiracy . . . there had to be,

and was, from the outset a conscious, deliberate, agree-'

ment to conceal . . . each and every aspect of the con-

spiracy . . . .” It is then argued that since the alleged

conspiracy to conceal clearly continued long after the

main criminal purpose of the conspiracy was accom-

plished, and since overt acts in furtherance of the

agreement to conceal were performed well within the "'

indictment period, the prosecution was timely.

Second, and alternatively,
the Government contends

that the central aim of the conSpiracy was to obtain

 

1‘ In support of this theory, petitioners point to evidence showing

that the administrative
practice of the Bureau of Internal Revenue

was that only recommendati
ons to prosecute would be reviewed at

a higher echelon, whereas a determination»
of no prosecution would,

for all practical purposes, end the case. They also emphasize that

payment to Grunewald
was made under the terms of an escrow which

released the money when the “no prosecution” rulings came down.

Petitioners further urge that"'the:é1acts
of concealment occurring

after 1949 show at most that anewfand separate agreement to

conceal was entered into after 1949, an agreement which was not

charged in the indictment. Cf. United States v. Siebricht, 59 F. 2d

976. In view of our disposition of the case, we need not deal with

this contention.

"See ,3, . tn supra FOIA # 57720 (URTS 16326 
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zor these taxpayers, not merely a “no prosecution” rulin

ut absolute immunity from tax prosecution' in othg’

words, that .the objectives of the conspiracy, were 11::

zitaglilied until 1952, when the statute of limitations ran

"fix " e '3}: cases which these petitioners undertook to

did. t e argument then is that since the conspiracy

no end until 1952, and since the 1949—1952 acts f

concealment may be regarded as, at least in part, in fug-

. therance of the objective of the conspirators to immunize

the taxpa ers fr ' ' 'timely, y om tax prosecution, the indictment was

mm: rzawns hereafter given, we hold that the Govern-

en s st contention must be rejected, and that as to

its second which the Court
. ’

of A

trial must be ordered.
ppeals accepted, a new

I.

We think that the Government’s first theory—that an

:fireemlent to conceal a conspiracy can, on facts such as

“sesame defemed part of the conspiracy and can extend

h 1 ion or the purposes of the statute of limitations—

(19;;segctlytbeen rejected by this Court in Krulewitch v

States, 34: 39., 332014]. S. 440, and in Lutwalc v. United

wfighgruleuntch the question before the Court was

. certain hearsay declarations could be introduced

against one; of the conspirators. The declarations '

question.were made by one named in the indictment m

co-conspirator after the main object of the cons i: a

1(1transporting a woman to Florida for iimnoral purgoseg

ad been accomplished. The Government argued that

- the conspiracy was not ended, however, since it included

:Reimplied subsidiary conspiracy to canceal the crime

f r its commisSion, and that the declarations were there-

ore still in furtherance of the conspiracy and binding on

105320 Page 39
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co-conspirators. This Court rejected the Governments

argument. It then stated: .

“Conspirators about to commit crimes alwalys exh

pressly or implicitly agree to collaborat: 312%:ch

' der to preven e ,

other to conceal facts in or G n-

' ' ' t. Thus the [ over

conv1ct10n and punishmen
1 . -

‘ fter the centra crim

ment’s] argument is that even a d d

' j ' ' have succee e or
inal objectives of a conspiracy

.

failed an implicit subsxdiary phase of the coilspirtaca:

alway,s survives, the phase which has concea men

'ts sole objective.
’ -

1 “We cannot accept the Governments conten

tion . . The rule contended for by the Goveang

ment could have far-reaching results. For fim 1::

this rule plausible arguments could generaf y t

made in conspiracy cases that mos:i (out: «1:31;;

— ' 'dence ten e s 1
t tements offered in ev1

scog-'conspirators. We are not persuaded to adopt thfi

V Government’s implicit conspiracy theory 33:81:;3y

°
au

' 'nal conspiracy cases woul crea e _

:nElrther breach of the general rule against the

admission of hearsay evidence.” ‘3

Mr. Justice Jackson, concurringkadded:

“I suppose no person planning a crime vaullld

accept as a collaborator one on Whomhljetfhg‘igdoub:

e1 for help if he were caug , u .

$1thng rfad’t warrants an inference of conspiracy

for that purpose. . . .

“It is difiiculttéto "see any logical limit to the

' ' duration or
' ' s irac ’ -...;_either as to '

31151111:d 0011 p0n Qhé’l theory that the law . W111

fipute’to the confederates a continumg conspirafiy

- to defeat justice, one conceivably could be bound y
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another’s unauthorized and unknown commission of

perjury, bribery of a juror or witness, [etc.] . . . .

“Moreover, the assumption of an indefinitely con-

tinuing offense would result in an indeterminate

extension of the statute of limitations. If the law

implies an. agreement to cooperate in defeating

prosecution, it must imply that it continues as long

as prosecution is a possibility, and prosecution is a

possibility as long as the conspiracy to defeat it is

implied to continue.” 1‘

The Kmlewitch case was reaflirmed in Lutwalc v.

United States, supra. Here again the question was the

admissibility of hearsay declarations of co-conspirators

after the main purpose of the conspiracy had been accom-

plished; again the Government attempted to extend the

life of the conspiracy by an alleged subsidiary conspiracy

to conceal. Although in Lutwak, unlike in Krulewitch,

the existence of a subsidiary conspiracy to conceal was

charged in the indictment, the Court again rejected the

Government’s theory, holding that no such agreement

to conceal had been proved or could be implied.

The Government urges us to distinguish Krulewitch

and Lutwak on the ground that in those cases the attempt

was to imply a conspiracy to conceal from the mere fact

that the main conspiracy was kept secret and that overt
acts of concealment occurred. In contrast, says the Gov-
ernment, here there was an actual agreement to conceal
the conspirators, which was charged and proved to be
an express part of the initial conspiracy itself.

We are unable to agree with the Government that, on

this record, the cases before us can be distinguished on

such a basis. '

The crucial teaching of Krulewitch and Lutwak is that

after the central criminal purposes of a conspiracy have

 

“Id. at 455—456.
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been attained, a subsidiary conspiracy to conceal may

not be implied from circumstantia
l evidence showing

merely that the conspiracy wa
s kept a secret and that the

conspirators took care to cover up their crime in order to

escape detection and punishment.
As was there stated,

allowing such a conspiracy to conceal to be inferred or

implied from
mere overt acts of concealment

would result

in a great widening of the scope of conspiracy prose-

cutions, since it would extend the life of a conspiracy

indefinitely.
Acts of covering up, even though done

in the context of a mutually understood need-for secrecy,

cannot themselves
constitute proof that concealment

of

the crime after its commission was part of the initial

agreement
among the conspirators.

For every con--

spiracy is by its very nature secret; a case can hardly

be supposed where men concert together for crime and

advertise their purpose to the world. And again, every

conspiracy will inevitably be followed by actions taken

to cover the conspirators’
traces. Sanctioning the Gov-

ernment’s theory would for all practical purposes wipe

out the statute of limitations in conspiracy cases, as well

as extend indefinitely the time within which hearsay

declarations will bind co-conspirator
s.

A reading of the record before us reveals that on the

facts of this case the distinction between “actua ” and

“implied” conspiracies
to conceal, as urged upon us by

the Government,
is no more than a verbal tour de force.

True, in both Krulewitch and Lutwak there is language

in the opinions stressing the fact that only an implied

agreement to conceal was reliedon.“ Yet when we look

to the facts of the present cases, we see that the evidence

from which the Governmentyhrer
e asks us to deduce an

“actual” agreement to conceal, reveals nothing beyond

that adduced in prior cases. What is this evidence?

 

' 16 See 336 u. s, at 444, 455-458; 344 U. s., at 616.
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First, we have the fact that from the beginning the con

spirators msisted on secrecy. Thus the identities of

Grunewald and Bolich were sedulously kept from the tax-

payers; careful steps were taken to hide the cons irac

from an independent law firm which was also workiii y

Patullo’s tax problems; and the taxpayers were told (:1)

make sure that their books did not reflect the large cash

payments made to Grunewald. Secondly after the “n

. prosecution” rulings were obtained, we have facts show0

mg that this secrecy was still maintained. Thus a delib-

crate attempt was made to make the above-mentioned

independent law firm believe that it was its (quite

legitimate) efforts which produced the successful rulin

Finally, we have the fact that great efiorts were madge

to conceal the conspiracy when the danger of exposure

:lpgve’xed.th For example, Bolich got rid of certain records

W h' g at he had used Grunewald’s hotel suite in

as ington,. Patullo’s accountant was persuaded to lie

to the grand Jury concerning a check made out to an asso

mate of. the conspirators; Grunewald attempted to er-

2::gzyhis secretary not to talk to, the grand jury ' andpthe

ers were r ' ' ’ 'dates to keep queziatedly told by Halperm and his asso-

ml}:122d 1:1 :11 this nothing more than what was involved

carried 01111); c , that is, (1) a criminal conspiracy which is

fte 1n secrecy; (2) a continuation of the secrecy

a r the accomplishment of the crime; and (3) desperate

fittempts to cover up after the crime begins to come to

ght, and so we cannot agree that this case does not 1' ll

Wlihln She ban of those prior opinions. a

n e ect, the differentiation ressed 11

Government is one of words rathdi‘ than ofEmil]: t1lire:

' Krulewitch it was urged that a continuing agreement to

conceal should be implied out of the mere fact of con-

spiracy, and that acts of concealment should be taken as

overt acts in furtherance of that implied agreement to

0105320 Page 41
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conceal. Today the Government merely rearranges the

argument. It states that the very same acts of conceal-

ment should be used as circumstantial
evidence from

which it can be inferred that there was from the beginning

an “actua ” agreement to conceal. As we see it, the two

arguments amount to the same thing: a conspiracy to

conceal is being implied from elements which will be

facedto 01):")! 311: 3:: offlthe three~year statute, is attempting

warned. We only" toodgates against which Krulewitch

duration of a con 0' accede to the proposition that the

merely because tIhspiracy. can be indefinitely lengthened

because the c e conspiracy is kept a secret, and merely

in 0rd onspirators take steps to bury their trac

er to avord detection and punishment after ti:

é :7

 

present in virtually every conspiracy case, that is, secrecy

plus overt acts of concealment.“
There is not a shred of

direct evidence in this record to show anything like an,

express original agreement among the conspirators to

continue to act in concert in order to cover up, for

their own self—protection,
traces of the crime after its

commission.

-

Prior cases in this Court have repeatedly warned that

we will view with disfavor attempts to broaden the

already pervasive and wide-sweeping
nets of conspiracy

prosecutions."
{The important considerations

of policy

behind such warnings need not be again detailed. See

Jackson, J., concurring in Krulewitch v. United States,

supra.- It is these considerations
of policy which govern

our holding today. As this case was tried, we have before

us a typical example
of a situation where

the Governmen
t,

 

1° One might cite as an example Grunewald’s attempt at influencing

his secretary not to talk to the grand jury, aCcompanied by an offer

to “pay her expenses.” Under the Government’s
Krulewitch theory,

the argument would have been (in Mr. Justice Jackson’s words) that

the "law will impute to the confederates a continuing conspiracy to

defeat justice," and thatltherefore the other confederates are “bound

by another’s unauthorized and unknown . . . bribery of a juror or

witness.” But no different. result
is achieved by saying that the

attempted bribe of the witnessfjs' eviden
ce from which one can infer

an “actual” conspiracy to “defeat fustice.” In both cases the essential

missing element isa showing that the act was done in furtherance

of a prior criminal agreement among the conspirators.

1' Delli Paoli v. United States, 352 U. S. 232; Lutwak v. United

States, supra; Kndewitch v. United States, supra; Bollenbach v.

United States, 326 U- S- 607- FOIA # 57720 (URTS 16326) DO'

   

 

cerli3tralll criminal purpose has been accomplished

, can :1“:rriile1;i,‘i’is does this mean that acts of concealment

spiracy But e Significance in furthering a criminal con-

acts of éonce 1:1 Vital distinction must be made between

inal object,“ a ent done in. furtherance of the main crim-

done afterlzis of the conspiracy, and acts of concealment

for the pur ese central objectives have been attained

Thus the Ggose only of covering up after the crime,

crime of kidnvern-ment argues in its brief that “in the

while waitin afpping, the acts of conspirators in hiding

of concealmeg torhransom would clearly be planned acts

to kidnap. Sno £40133):1c: bi) in aid! 0f the conspiracy
a , n eno oubt that . . .

0:11;::1::tiigealignt, whether to, hide the identity of tile1

tionabl in for the action theretofore taken, were unques-

We (10:01; t’hur erance of the initial conspiracy . ”

ing waitin tink the analogy is valid. Kidnapers in hid-

flu‘12}!emucegofozhransom,'commit acts of concealment in

as repaintin :bjectives of the conspiracy itself just

conspimc t: as len car would be in furtherance, of a

plighmeng'of 1-,}: ea]; in both cases the successful accom-

closely 311310 e crime necessitates concealment.” More

nape” who gous to our case would be conspiring kid-

is final] cover their traces after the main conspirac

. y ended—i. e., after they have abandoned th:

. kidnaped person and then take care to escape detection

In the latter case, as here, the acts of covering up can by

 

1' See Rettich v. Unit .1

States, 89 F. 2d 128, e mam) 84 F.2d us; McDonald v. United

Page 42
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themselves indicate nothing more than that the conspira-

tors do not wish to be apprehended—a
concomitant, cer-

tainly, of every crime since Cain attempted to conceal

the murder of Abel from the Lord.

We hold, therefore, that, considering the main objective

of the conspiracy to have been the obtaining of “no prose-

cution” rulings, prosecution was barred by the three-year

statute of limitations, since no agreement to conceal the

conspiracy after its accomplishme
nt was shown or can be

implied on the evidence before us to have been part of

the conspiratorial agreement.

II.

In view of how the case was submitted to the jury, we'

are also unable to accept the Government’s second theory

for avoiding the statute of limitations. This theory is (1)

that the main objective of the conspiracy was not merely

to obtain the initial “no prosecution” rulings in 1948

and 1949, but to obtain final immunity for Gotham and

Patullo from criminal tax prosecution; (2) that such

immunity was not obtained until 1952, when the statute

of limitations had run on the tax—evasion cases which the

petitioners conspired to fix; 1' (3) that the conspiracy

therefore did not end until 1952, when this object was

attained; (4) that the acts of concealment within the

indictment period were overt acts in furtherance of

this conspiracy; and (5) that the prosecution was thus

tirnely.’o In short, the contention is that the agreement

 

1' The tax evasion cases were governed by a six-year statute of

limitations, 26 U. S. C. (1940 ed;)§ 3748, which began to run when

the last return, pertaining to the year 1946, was filed by the taxpayers.

2° The Government also suggestsfa further theory under which

this conspiracy could be deemed to have lasted into the indictment

period. Under this theory, the central aim of the conspiracy was

not specifically to "fix” the tax troubles of Gotham and Patullo, but

to engage 'in the continuing business of fixing any and all tax-fraud

FOIA # 57720 (URTS 16326) D 
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to

conzgfsidryaas 30 mate“ the taxpayers rather than the

rather than ’a 1:111:33? was part Of the main 00n8piracy

Government’s first theorzyfppendage ‘90 It, as under the

The Court of A
- . ppeals accepted this th

in aflirmmg these convictions It stated?” 0f the case

“This conspirac ° ' .
' y is wholly unlike the '

Elliegal scheme in that the jury may wgldlgsvy

was???) that the iofficial announcement that ther:

e no crimmal prosecution of the taxpayers

 

cases. If this were the aim of the '
could . conspiracy, acts of c

stay 5?deBin tigirtherance of this aim by enabling $331112”;
ing this theory :a “:11“ could get new cases. Evidence support-

“no prosecution; ruliigs 3312:2333} iii?“ in 1950’ an" thet
e a

an

I
Engagestilil1mnelg031ations with another firm whiZhhsz‘ihsetsaxfldild’ie1:11!
ment about $119 fgozetzegztiations came to nothing, due to disaggee:
presented as evidence th paid to the conspirators, the incident is
future tax clients ' 1 at the conspirators were actively solicitin
we canmt ac n: 950 and were thus still “in business." 8

is Mt only 'thatcifie ttllilis theory of the Government. The trouble

that no overt act done :firt‘hfr l1321:“usubmitted ‘0 the jury, b“
busmess was charged or proved to hafe bmrzfdezfisefiugcfdbgeg’

l

1951. If one of the purposes of the conspiracy was to engage in

the bu ' 'siness of fixrng tax cases generally, it must be deemed to

. s ir ' '
p ators consisted merely of covermg up old ventures rather thanki .
see ng new ones, and since there is no indication that there was
an intent 'to resume operations after the investigations had ended
Indeed, upon the 0 althis theory. r argument the Government seemed to abandon
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was merely the delivery of a substantial install-

» ment of what appellants agreed to dehvefr Lofnitae

huge sums paid. The six-year Statute o 1 r8

tions . did not run in favor of the taxpaye t

until some time after the commrssxon of the 8:3:-

acts relied upon. In the interval ther: wgsrrlilzewald

' ' fiorts y
,

ance other than continuing e
' busi-

1' ’
t the whole nefarious

Bohch and the others, tha . d b the

'
to hght, followe y

33 m1 ht not be brought
' . _

i‘lgvocatiin of the decision not to (2.111113911112
238;

V
' ' ' ni can e e

cute the taxpayers. This is a 31g
meal-

‘
the government, as co

the proofs adduced by .
Mt

' 1 acts was necessary

ment of the conspiratorla
_ .

' tors from a conspiracy

l to rotect the consplra

gyerZecutibn but also to protect the taxpayers522
m a

tax evasion prosecution.”
233 F. 2d, at 564— .

- T
t of Appeals unex-

he 1e a1 theory of the Cour
.

We find t Ii gthe central objective of the consplracy

was to protect the taxpayers from tax-evasmi:1
protse:.:l111;l

tions on which the statute of llm1t3t1‘?n8 d1 no {011”

until, 1952, and if the 1948 and 19:9 hn: irosiiusgim

'
“° stallment” o ‘w a e c -

fillings were mm 811 Iii-1h, then it is clear that the statute

aimed to accomp
. ' .

grhmitations
on the conspiracy dld not begin to run until

' ' ' ’ tment.’1

'thm three years of the indic

19g‘ziirt',mhex'more
, we agree with the Court of Appeals that

there is evidence in this record whichtfiofkdex‘ag
rtafiiattstab;

' on e

mission of the case to the Jury
. . 1943

°
' as not attained 1n

tral object of the conspiracy w
.

-

:11; 1949, but rather was‘to unm‘unlze the taxpayers com

ceptionable.

pletely from prosecution-fig
tax evasion and thus con—

tinued into 1952. The maiiy overt acts of conceahnent

occurring after 1949 could easily have been motivated at

 

’1 The indictment was clearly sufficient to cover submxssxon of t V

theory to’ the jury. See n. 3, sifgllA # 57720 (URTS 16326) Dd  
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least in part by the purpose of the conspirators to deliver

the remaining “installments” owing under the bargain—

to wit, the safeguarding of' the continued vitality of the

“no prosecution” rulings.” Furthermore, there is evidence

showing that from the beginning the aim of the scheme

was not restricted to the merely provisional and neces-

sarily precarious “fixing” of the taxpayers’ troubles which

was achieved in 1948 and 1949.” A jury might therefore

” One might cite as a typical example an incident in the record

occurring in November 1949, 10 months after the “no prosecution”

ruling was handed down in the Patullo case. The Special Agent who

had been working on the case wrote a final report on it, which stated

that Patullo was not prosecuted solely because of Bolich’s decision.

This report was sent to Bolich, who thereupon called the Chief of

the Conference Section and asked him to write an explanatory memo-

randum on the case so as to "take a little heat off the situation."

This attempt to “doctor" the report might easily have been motivated

not only by fear for himself, but by a purpose to safeguard the "no

prosecution" ruling from change in order to maintain the immunity

of the taxpayers.

” The negotiations between Halperin and his associates and the

taxpayers were never very specific as to what exactly was to be

accomplished. The tenor ofthe discussions was that if the taxpayers

would hire the mysterious “influential” man in Washington, the

'matter "would be ended,” the “prosecution end of the case" would

be avoided, the matter would be settled "in a civil way without

criminal prowcution.” In the same tenor, the accountant of Gotham

Beef testified that “nothing at all was to be paid unless the criminal

prosecution had been eliminated. It was further understood that

they were not at all concerned with the amount of the tax that might

result by way of assessment, but it was either that they were com-

pletely successful in eliminating criminal prosecution . . . or there

would be no fee at all.” In other words, there is little indication that

it was the specific and narrow end of obtaining the “no prosecution”

' rulings which was to be the quid pro quo.

This is further buttressed by the fact that the taxpayers were well

aware of the precarious nature of the 1948 and 1949 rulings; it is

quite clear that they realized that this did not “end" the danger

of criminal prosecution. Thus the Patullo taxpayers were aware that

the continued investigation of their books for the purposes of civil

320 Page 44



 

410 OCTOBER TERM, 1956.

Opinion of the Court.
353 U. S.

fairly infer that it was part of the conspiratorial agree-

ment that Grunewald and Bolich would make continuing

efforts to safeguard the fruits of the partial victories won

in 1948 and 1949 by trying to immunize the “no prosecu-

tion” rulings from change. In other words, we think a

jury could infer from this evidence that the conspirators

were prepared and had agreed to engage in further frauds

and bribery if necessary in order to maintain ineffect the

tentative rulings obtained in 1948 and 1949."

 

tax liability exposed them to constant danger of “tipping the apple-

cart.” They were warned to “keep their mouths shut,” and a further

payment of $25,000 was made for the “boys in New Yor " so that

no one would “raise a fuss about the phony deal that had been put

through." Another Patullo officer testified that, after the “no prose-'

cution” ruling, “we still were not at ease about the thing. We knew

that we were elated over the results, but we still were worried about

it. There .was cooperation to take care of. We had to make this

payoff for the New York boys. We were not through with it at

that time. We never knew when something else was going to come

up. We weren’t through at all. . . . For two years after that we

still weren’t through with the thing." And, referring to the payment

for the “New York boys" in 1949: “[W]e never felt too sure about

anything because the civil settlement still had to be made and we

knew there were people that had to go through it and pass on it and

everything, and while this was going on we were told that we would

have to get up some more money.”

A jury could thus easily infer that the conspirators’ function did

not end in January 1949, and that the conspiratorial agreement

contemplated further efforts to immunize the taxpayers from tax

prosecution.

2‘ It should be mentioned that the Court of Appeals was unanimous

in finding that there was sufficient evidence in the record to warrant

the submission of the case to the jury on the the0ry that the central

objectives of the conspiraCy‘Were
not achieved until the statute of

limitations ran on the tax-evasion charges. Judge Frank, while

dissenting on the ground that the charge to the jury was inadequate

in putting the case to the juryion this basis—a view which we

share, see infra, p. 413—agreed that under a proper charge the jury

might infer that the conspiracy was still alive through 1951. See

233 F. 2d, at 592—596.
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thgf$::r;fo::,'the jury could have found that the aim of

from taxppraoselz:li:fire::ir:lel:ll 1:851“ Pmtec‘? the taxpayers
. . ., a eovertactso ' '

gisuilrédLEnrznt j‘i‘eriod were in-furtherance of this:u:11:3:;

safely 9,33qu 1;}, e do not think, however, that we may

with the Court, at; the jury ,so found, for we cannot agree

the 0 Appeals holding that this theory of

Tease was. adequately submitted to the in

he trial Judge’s charge on the problem olfyth

and duration of the conspiracy was as follows' e scope

H '

OthYm:1will recall that the indictment states amon

theerdzféggintat itdwas part of the conspiracy thai

. an co-conspirators

‘continuing efforts to ' WOUId make
. avord detection and rosec -

$3: :yldanydgovisrnfmental body, executive plegislz:

, ju ma 0 tax frauds pe ,rpetrated b

Szfendants and co-conspirators through the ubsetldtf

toy means whatsoever including but not limited

of . . . theOmfluencing, intimidating, and impedin

th pzospective Witnesses to refrain from disclosing

311: ezufh ffctils. , In other words, the indictmeni

a cfnspjr;y t: conspifaclzly comprehended within it

. concea t e true facts from inv '
n l I

e -$13121; :hould investigation thereafter eventusl:

n important element of th fi .

the indictment which 8 I‘St count Of
. . you must take int '

tion, inasmuch as the Sta 0 CODSIdem-tute of Limit t'

charge of criminal con ' ' a 10118 on the. spiracy is three years a

33:: file conspiracy. was continuing to a perigd

ment. 0 t2? years prior to the date of the indict-

forméd c filer 21;, 1954, and some overt act was per

m in at three-year period th ' -
' , e crime 'f

:igtldatlzged in the first count of the indictmenlt

emment 1:ilutlawed. It is the contention of the gov-

at the conspiracy did not end when the
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taxpayers were advised that there would be no crim-

inal prosecution recommen
ded by the Special Agent’s

office, but that an integral part of the entire con-

spiracy was an agreement to conceal the acts of the

conspirators and that when thereafter an investiga-

tion was started by Congress and by the Grand Jury

in the Eastern District of New York, the conspira-

tors performed overt acts in pursuance of the original

conspiracy designed to conceal the true facts; and

that these acts occurred within three years prior to

the date of the indictment. On this issue, it will be

necessary for you to determine whether, beyond a

reasonable doubt, you can conclude that the con-

spiracy was of the nature described in the first count-

of the indictment and comprehended an agreement

' to conceal and whether some overt act took place in

the ‘period of three years prior to October 25, 1954

to carry out such purpose of the conspiracy.

“To determine whether certain of the alleged overt

acts were in furtherance of the object of the con-

spiracy, you have to determine the duration of the

conspiracy. Did it end when the Pattullo [sic] Modes

people "and the Gotham Beef people received an

assurance of no prosecution from the Bureau, of

Internal Revenue, or was a part of the conspiracy

a continuing agreement to conceal the acts done pur-

suant thereto? ’In determining whether a part of

the conspiracy was an agreement to continue to .con-

ceal the illegal acts after their consummation, you

may not imply that sueh'arij'iagreement was part of

the conspiracy. You would‘have to find from the

evidence of the acts and declarations of the co-con—

spirators that there was an understanding or agree-

ment to conceal the conspiracy. If you find that

FOIA # 57720 (URTS 1632 
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such an agreement or understanding to conceal the

conspiracy was not a part of the conspiracy to

defraud the government, but no more than an after-

thought brought to the surface when the co-conspira-

tors were confronted with the Grand Jury and King

Commrtteeinvestigations, then you must find as a

matter of law, that the defendants are not guilty of

the crime charged in the first count of the indictment

If you find that the evidence shows, beyond a rea:

sonable doubt, that as a part of a conspiracy to

defraud the government, there was an agreement or

understanding to conceal the illegal acts and that this

too was an objective or part of the conspiracy, then

you may find that such understanding was a part of

the conspiracy. However, you must additionally

determine whether this objective of the conspiracy

was known to the defendants. If this objective was

known originally by only part of the conspirators but

thereafter during'the existence of the conspiracy the

scope of the conspiracy was extended so as to include

such an agreement to conceal, and if you find that

some of .the defendantsdid not know of the expan-

81011.“) include the agreement to conceal, you may

not impute to them the knowledge of their co-con-

spirators and they could not be found guilty of the

crime charged in Count One.”

We are constrained to agree with Judge Frank that this

charge dld not adequately enlighten the jury as to what

they would have to find in order to conclude that the

conspiracy was still alive after October 25, 1951. For

the charge as given failed completely to distinguish be-

. tween concealment in order to achieve the central purpose

of the conspiracy (that is, the immunization of the tax-

payers from tax-evasion prosecution), and concealment

intended solely to cover up an already executed crime

70105320 Page 46
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(that is, the obtaining of the “no prosecution” rulings).

The. jury was never told that these overt acts of conceal-

ment could be taken as furthering. the conspiracy only

if the basic criminal aim of the conspiracy was not yet

attained in 1949. On the charge as given, the jury might

easily have concluded that the petitioners were guilty

even though they found merely (1) that the central aim

of the conspiracy was accomplished in 1949, and (2) that

the subsequent acts of concealment were motivated ex-

clusively by the conspirators’ fear of a conspiracy prose-

cution. As far as we know, therefore, the present con-

victions were based on the impermissible theory discussed

in the first part of this opinion-énamely, that a subordi-

nate agreement to conceal the conspiracy continued after-

the central aim of the conspiracy had been accomplished.

Furthermore, if the convictions were based on a finding

that the'overt acts of concealment were done with the

single intention of protecting the conspirators’ own inter-

ests, then it is irrelevant that these acts in fact happened

to have the effect also of protecting the taxpayers against

revocation of the “no prosecution” rulings. For overt

acts in a prosecution such as this one are meaningful only

if they are within the scope of the conspiratorial agree-

ment. If that agreement did not, expressly or impliedly,

contemplate that the conspiracy would continue in its

efiorts to protect the taxpayers in order to immunize them

from tax prosecution, then the scope of the agreement

cannot be broadened retroactively by the fact that the

conspirators took stepsl after the conspiracy which

incidentally had that effect. _

We thus find thatq'the judge’s charge left it open for

the jury to convict even though they found that the acts

of concealment were motivated purely by the purpose

of the conspirators to cover up their already accomplished

crime. And this, we think, was fatal error. For the facts

in this record are equivocal. The jury might easily have
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concluded that the aim of the conspiracy was accomplished

in 1949, and that the overt acts of concealment occurrin

after that date were done pursuant to the alleged cong

spiracy to hide the conspirators. As we have said a con-

Viction. on such a theory could not be sustained , Under

_such circumstances, therefore, it was essential. for the

judge to charge clearly and unequivocally that on these

acts the jury could not infer a continuing conspiracy

, to conceal the conspiracy, whether actual or implied

Further, it was incumbent on the judge to charge that

in order to convict the jury would have to find that the

central aim of the conspiracy was to immunize the tax-

payers from tax prosecution, that this objective continued

in being through 1951, and that the overt acts of conceal-

Eeshelpzcliliirzii:1; trial were at least partly calculated to

Since, under the judge’s charge, the convictions on

Count 1 might have rested on an impermissible ground

we conclude that they cannot stand, and the petitioners,

must be given a new trial as to this Count.

III. ,

What we have held as to the statute of limitations dis-

poses of the conviction of the three petitioners under

Count 1, but does not touch Halperin’s conviction on

Counts 5, 6, and 7 for violating 18 U. S. C. § 1503 ’5 As

to those Counts, Halperin, who took the stand in his own

defense at the trial, contends (a) that the Government

was improperly allowed to cross-examine him as to the

assertion of'his Fifth Amendment privilege before a grand

Jury investigating this conspiracy, before which he had

~ . been called as a witness," and (b) that the evidence did

’5 See n. 2, supra.

20 '
Grunewald and Bolich also make this contention on their own

behalf.
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not justify his conviction on these Counts. For the rea-

sons givenhereafter we think that the first contention is

well taken, but that the second one is untenable.

In 1952 Halperin was subpoenaed before a Brooklyn

grand jury which was investigating corruption in the

Bureau of Internal Revenue. Testimony had already

been received by the grand jury from the Patullo and

Gotham taxpayers, which linked Halperin with the tax-

fixing ring. Halperin was asked a series of questions

before the grand jury, including, among others, such

questions as whether he knew Max Steinberg (an em-

ployee of the Bureau of Internal Revenue and a co-

defendant in the charge under COunt l) ; whether he knew

Grunewald; whether he had held and delivered eSCI'OW’

money paid to Grunewald by Gotham
after the “no prose-

cution” ruling; and whether he had phoned Grunewald

to arrange a meeting between one of his own associates

and Bolich. Halperin declined to answer any of these

questions, on the ground that the answers would tend to

incriminate him and that the Fifth Amendment there-

fore entitled him not to answer. He repeatedly insisted.

before the grand jury that he was wholly innocent, and

that he pleaded his Fifth Amendment privilege only on

the advice of counsel that answers to these questions

might furnish evidence which could be used against him,

particularly when he was not represented by counsel

and could not cross-examine witnesses before the grand

jury. ,

When the Government cross-examined Halperin at the

trial some of the questions which he had been asked

before the grand jury'werja put to him.” He answered

 

2' The questions were: (1) Whether petitioner held escrow money

which was subsequently delivered to Grunewald; (2) whether peti-

tioner knew Grunewald; (3) whether petitioner made a telephone

call to Grunewald relative to an appointment between Bolich and

m... . member or the amiss 59mmasses Do '
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each question in a way consistent with innocence. The

Government was then allowed, over objection, to bring

out in cross-examination that petitioner had pleaded his

privilege before the grand jury as to these very questions.

Later, in‘his charge to the jury, the trial judge informed

them that petitioner’s Fifth Amendment plea could be

taken only as reflecting on his credibility, and that no

inference as to guilt or innocence could be drawn there-

from as to Halperin or any co-defendant.“

filed a power of attorney in the Glover case; (5) whether he had ever

met one Oliphant, an official in the Treasury; (6) whether he knew

Steinberg; (7) whether he knew Tobias, the accountant of Gotham

Beef; (8) whether he had ever met Grunewald in the Munsey

Building in Washington.

'3 The charge as to this point was as follows:

“During the cross examination of one of the defendants, the

government questioned the defendant as to his previous statements

before the Brooklyn Grand Jury in which he refused to answer

certain questions on the ground that answers to them might tend

to incriminate him. These questions related to matters similar to

those to which the defendant testified at this trial when he took the

stand. No witness is required to take the stand or required to give

testimony that might tend to incriminate himj but when a defendant

takes the stand in his own defense at a trial, it is proper to inter-

rogate him as to previous statements which he may have made under

oath concerning the same matter, including his assertion of his con-

stitutional privilege to refuse to testify as to those matters before a

grand jury. You may use this evidence of a defendant’s prior asser-

tions of the Fifth Amendment for the sole purpose of ascertaining

the weight you choose to give to his present testimony with respect

to the same matters upon which he previously invoked his privilege.

“The defendant had the right of asserting the‘Fifth Amendment

when he appeared before the Grand Jury, and I charge you that you

are not to draw any inference whatsoever as to the guilt or innocence

. of the defendant in this case by reason of the fact that he chose to

assert his unquestioned right to invoke the Fifth Amendment on

that previous occasion. However, it was proper for the Government

to question the defendant with respect to his previous invocation

of the Fifth Amendment, but you may consider this evidence of

Powell-$41
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In thus allowing this cross-examination,
the District

Court-relied on Rafiel v. United States, 271 U. S. 494,

where this Court held that a defendant’s failure to take

the stand at his first trial to deny testimony as to. an

incriminating admission could be used on cross-examina-

tion at the second trial, where he’did take the stand, to

impugn the credibility of his denial of the same admis;

sion. In upholding the District Court here, the Courf

of Appeals likewise relied on Raflel, and also on one (1

its own earlier decisions.2° Halperm attacks these rub-

ings on these principal grounds: (a) Raflel 1s distinguls .-

able from the present case; (b) if Raflel permitted this

cross-examination, then the trial court erred in refusing.

to charge, as Halperin requested, that “an innocent man

may honestly claim that his answers may tendlto incrim-

inate him”; (0) in any case Raflel has 1mp11ed1y been

overruled by Johnson v. United States, 318 U. S. 189(3

and (d) compelling Halperin to testify before the gran

jury, when he had already been marked as a putative

defendant, violated his constitutional rights, so that, by

analogy to the rule of Weeks v. United States, 232

U. S. 383, his claim of privilege could in no event be

used against him. We find that 1n the circumstances

presented here Raflel is not controlling, and that thls

cross-examination was not permissible. .

It is, of course, an elementary rule of ev1dence that

prior statements may be used to impeach the credibility

of a criminal defendant or an ordinary w1tness. But this

can be done only if the judge is satisfied that the prior

statements are in, factlinconsistent. 3 Wigmore, Evr-

' ' ' of the Fifth Amendment only for the purpose

hisaQZSaihsihegr11:28w
eight you choose to give to his present testimotn;

with respect to the same matters upon which he previously asser

his constitutional privilege. It is not to be consrdered m a determina-

tion of the guilt or innocence of any co-defendant."

2° United States V- 00“”"6‘1' 16%|? $699720 (URTS 16326)  .105
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dence, §1040. And so the threshold question here is

simply whether, in the circumstances of this case, the trial

court erred in holding that Halperin’s plea of the Fifth

Amendment privilege before the grand jury involved

such inconsistency with any of his trial testimony as to

permit its use against him for impeachment purposes.“

We do not think that Raflel is properly to be read either

as dispensing with the need for such preliminary scrutiny

_ by the judge, or as establishing as a matter of law that

such a prior claim of privilege with reference to a ques-

'° When the trial court first ruled that the Government could crou-

examine as to petitioner’s Fifth Amendment plea, it did not do so

on the grounds of inconsistency reflecting on credibility. In fact the

implication to be drawn from the record is that the court at that

time felt that the jury might use this evidence for any purpose at

all, including the drawing of inferences as to guilt or innocence. When

the Government first embarked on this method of cross—examination,

the judge overruled objections in these words:

“The Court: I know the Government’s position. As I see it, Mr.

Corbin [a defense attorney], no witness can be compelled to testify

against himself. The witness is called before the grand jury and

the answer was, I refuse to answer something on the ground that if

I answer that question it will incriminate me.

“Mr. Corbin: Tend to incriminate.

“The Court: Or tend to incriminate. A witness can make that

statement. No witness has to take the witness stand, as I under-

stand the law and if a witness has so stated, then he could not be

compelled to take the stand here, but if a witness voluntarily takes

the stand and is asked in a previous proceeding did you say any

testimony on this subject would incriminate you, that can be con-

sidered by the jury for such benefit or such worth as the jury may

want to give it.”

When the defendants asked that at the very least the use of this

evidence be restricted to the question of credibility, the judge con-

, tented himself with asking for a memorandum of law on the subject.

Thus, although later, in the charge to the jury, the matter was

specifically restricted to the issue of credibility, there was no inquiry

by the judge at the time of the initial admission of this evidence as

to whether a sufficient showing of inconsistency had been made.
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tion later answered at.the trial is always to be deemed to.

be a prior inconsistent statement, irrespective of the cir-

cumstances under which the claim of privilege was made.

The issue decided in Raflel came to the Court as a certi-

fied question in quite an abstract form,31 and was really

centered on the question whether a defendant who takes

the stand on a second trial can continue to take advan-

tage of the privilege asserted at the first trial. This

Court held, in effect, that when a criminal defendan
t takes

the stand, he waives his privilege completely and becomes

subject to cross-examination
impeaching his credibility

just like any other witness: “His waiver is not partial;

having once cast aside the cloak'of immunity
, he may not

resume it at will, whenever cross-examination
may be-

inconvenient or embarrassing.” The Court, in Raflel, did

,notfocus on the question whether the cross-examination

there involved was in fact probative in impeaching the

defendant’s credibility. In other words, we may assume

that under Raflel Halperin in this case was subject to

cross-examination
impeaching his credibility just like any

other witness, and that his Fifth Amendment
plea before

the'grand jury could not carry over any form of immunity

when he voluntarily took the stand at the trial. This

does .not, however, solve the question whether in the

particular circumstances of this case the cross-examina-

tion should have been excluded because its probative

value on the issue of Halperin’s credibility was so negli-

gible as to be far outweighed by its possible impermis-

sible impact on the jury." As we consider that in the

 

’1 The certified question-waszf‘W
as it error to require the de-

fendant, Rafiel, offering himself_j'as a witness upon the second trial,

to disclose that he had not testified as a witness in his own behalf

upon the first trial?” 271 U. S.,"-at 496.

’2 In Rafiel this Court assumed that‘the defendant’s failure to

testify at the first trial could not be used as evidence of guilt in the

second trial, 271‘ U. S., at 497. The Court further stated that “the
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circumstances of the present case, the trial court in the

exercise of a sound discretion, should have refi’ised to

permit this line of cross-examination, we are not faced

With the necessity of deciding whether Raflel has been

stripped of vitality by the later Johnson case ea

or of otherwise re—examining Raflel. , Pm:

thg’gvgeed not tarry long to reiterate our view that, as

b d courts below held, no implication of guilt could

e rawn from Halperin’s invocation of his Fifth Amend

merit priVilege before the grand jury. Recent re-exami-

nation of the history and meaning of the Fifth Amend:

ment has emphasized anew that one of the basic functions

of the. priVilege is to protect innocent men. Griswold

The Fifth Amendment Today, 9—30, 53—82. “Too man ’

even those who should be better advised view thy,

pr1v11ege as a shelter for wrongdoers. They,too readil“s

assume that those who invoke it are either guilty of crimy

or commit perjury in claiming the privilege.” Ullman:

v. United States, 350 U. S. 422, 426. See also Slochower

v. Board of Higher Education, 350 U. S. 551 when at

the same Term, this Court said at pp. 557—358' “The

priVilege serves to protect the innocent who otherwi

might be ensnared by ambiguous circumstances.” 86

When we pass to the issue of credibility we deem it

3:351“ that; Helplerin’s claim of the Fifth’Amendment

ege e ore t e Brookl n ' '

questions. which he answered, aghldirigiyw: ifliglcinse ‘30

Sistent with innocence. Had he answered the quebstigili-

put to him before the grand jury in the same we hs

subsequently answered them at trial, this neverchles:

trial Judge might appropriately instruct the jury that the failure of

, Eh: t(liii‘fendant to girlie the stand in his own behalf is not in itself to

_. en as an a ission of the truth of the testim '. n . _ on whi h

did not deny. As already indicated, p. 418, supra, heze thec tn}:

judge refused to charge that “an '. innocent man ma '

that his answers may tend to incriminate him.” y honestly Claim
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would have provided the Government with incriminating

.evidencefrom his own mouth. For example, had he

stated to the grand jury that he knew Grunewald, the

admission would have constituted a link between him and

a criminal conspiracy, and this would be true even though

he was entirely innocent and even though his friendship

with Grunewald was abbve reproach. There was, there-

fore, as we see it, no inconsistency between Halperin’s

statement to the grand jury that answering the question

whether he knew Grunewald would tend to furnish in-

criminating evidence against him, and his subsequent

testimony at trial that his acquaintance with Grunewald

was free of criminal elements. And the same thing is also

true, as we see it, as to his claim of privilege with respect'

‘ to the other questions asked him before the grand jury

' and his answers to those same questions when they were

'put tohim at the trial. These conclusions are fortified

by aTnumber of other considerations surrounding Hal-

perin’s claim of privilege:
'

I First, Halperin repeatedly insisted before the grand

jury that he was innocent and that he pleaded his Fifth

Amendment privilege solely on the advice of counsel.

Second, the Fifth Amendment claim was made before

a grand jury where Halperin was a compelled, and not a

voluntary, witness; where he was not represented by

counsel; where he could summon no witnesses; and where

he had no opportunity to cross-examine witnesses testi-

fying against him. These factors are crucial in weigh-

ing whether a plea of the privilege is inconsistent with

later exculpatory testimony on. the same questions, for

the nature of the tribunal which; subjects the witness to

n.

questioning bears heavily on what inferences can be

drawn from a plea of the Fifth ‘Ar’nendment. See Gris-

wold, supra, at 62. Innocent men are more likely to

plead the privilege in secret proceedings, where they tes-
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ifc?;::::;?:;i:o°f Kunsel and without opportunity

- ii, an in 0 en '

where cross-examination and judiciall?:ifp:rv(i::eddm§,

celcliure provxde safeguards for the establishing of I1m;

w Fole, as against the possibility of merely partial truth

1 inally, and most important, we cannot deem Halperin’s

pea of the Fifth Amendment to be inconsistent with

his later testimony at the trial because of the nature of

> this particular grand-jury proceeding. For, when Hal-

perm was questioned before the grand jury he was uit

ev1dently already considered a potential defendant the

taxpayers whose cases had been “fixed” by the cons ir e

tonal ring had already testified before the grand jur panad

they gave them largely the same evidence as the); did

later, at trial. The scheme was thus in essence alread

revealed when Halperin was called to testify Undei"

these circumstances it was evident that Halperin was

faced with the possibility of an early indictment and 't

was qunte natural for him to fear that he was being askeld

questions. for the very purpose of providing evidence

against himself. It was thus quite consistent with inno-

Eence for him to refuse to provide evidence which could

e used by the Government in building its incriminatin

chain. For many innocent men who know that the arg

about to be indicted will refuse to help create ay e

against, themselves under circumstances where 1%]:an

counselsassistance and lack of opportunity for cm 0

examination will prevent them from bringing out 313-

exculpatory circumstances in the context of which 8

ficlvaély incriminating acts occurred. SUPCF

. e are not unmindful that the u '

prior statement is sufl‘iciently inconsifsézilird 1:113:22;

' to go to the jury on the question of credibility is usually

witljiin the discretion of the trial judge. But where such

an entlary matter has grave constitutional overtones, as
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it does here, we feel justified in exercising'this Criurtis

supervisory control to pass on such a question. f . is is

particularly so because in this case the dangers o imper

missible use of this evidence far outweighed whateitre;

advantage the Government might have derived fromdi is

properly used. If the jury here followed . the ju gel

instructions, namely, that the plea of the Fifth Arneéit-

ment was relevant only to credibility, then the weigh o

be given this evidence was less than negligible, sine: as

‘ we have outlined above, there was no true inconsis Gncy

involved; it could therefore hardly ha
ve affected the 01v-

‘i'ernment’s case seriously to exclude the matter complete y.

”On the other hand, the danger that the jury made"mp2.-.

I" iiiissible use of the testimony by implicitly equatinfg t e

plea of the Fifth Amendment with guilt is, in light 0 tion-

‘ temporary history, far from neghgible. Weighing es:

" factors, therefore, we feel that we should draw upor:l ou]

' supervisory power over the administration of fe e3

‘ criminal justice in order to rule on the matter. .

McNabb v. United States, 318 U. S. 332. . .t

We hold that under the circumstances of this case i

was prejudicial error for the trial judge to perm: cross-

examination of petitioner on his plea of the Fifth men. -

merit privilege before the grand .jury, and that Ha pain;

must therefore be given a new trial on Counts 5, 6, an . .

Finally, we find no substance to Halperin s contention

that he was in effect convicted for advismg, as a lawylei;i

some of the witnesses before the grand jury that they Ti}:

9. right to plead their Fifth Amendment priVilege. .te

eVidence against Halperin undergltheseCount
s was am e

I sufficient to make out a' case-forgisubmiss10
n to the jury;

. For the reasons given we holdggthat the judgmen

below must be reversed, and the‘caises remanded to the ,

District Court for further proceedings consistent with "this

* opinion.
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39] BLACK, J., concurring.

MR. JUSTICE BLACK, with whom THE CHIEF Jus'ricn,

MR. JUSTICE DOUGLAS, and MR. Jus'rica BRENNAN join,

concurring.

I concur in the reversal of these cases for the reasons

given in the Court’s opinion with one exception.

In No. 184, the petitioner, Halperin, appeared before

a grand jury in response to a subpoena. There he declined

to answer certain questions relying on the provision of

the Fifth Amendment that “No person . . . shall be

compelled in any criminal case to be a witness against

himse .”

Later, at his trial, Halperin took the stand to testify

in his own‘behalf. On cross-examination the prosecuting

attorney asked him the same questions that he had refused

to answer before the grand jury. This time Halperin

answered the questions; his answers tended to show that

he was innocent of any wrong-doing. The Government

was then permitted over objection to draw from him the

fact that he had previously refused to answer these ques-

tions before the grand jury on the ground that his answers

might tend to incriminate him. "

At the conclusion of the trial the judge instructed the

jury that Halperin’s claim of his constitutional privilege

not to be a witness against himself could be considered

in determining what weight should be given to his testi-

mony—in other words, whether Halperin was a truthful

and trustworthy witness. I agree with the Court that

use of this claim of constitutional privilege to reflect upon

Halperin’s credibility was error, but I do not, like the

Court, rest my conclusion on the special circumstances

of this case. I can think of no special circumstances that

- would justify use of a constitutional privilege to dis-

- credit or convict a person who asserts it. The value of

constitutional privileges is largely destroyed if persons

can be penalized for relying on them. It seems peculiarly
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oyer to continue in effect an"

actice that routinely results

itral decisions,” Emporium

Western Addition Commu-

r US. 50, 68, 95 S.Ct.r97.7,,

3d 12 (1975), we declinerto

.or arbitration awards based

this case. In concludingjour

:he issue in Honeywel "

>ccasion arise when an ,_ em-

such expectations, and. delib-

sts in conduct in clear viola-

,or arbitration award, which

ion without an appropriate

will have to face squarely

l of whether such circum-

‘ constitute an exception.to

of , the Steelworkers trilogy.

:28. Such an occasion does

elf based on the facts of the

The union has not alleged

regious facts which can al-

gplant the arbitral process.

believe that the district court

1 the union’s motion for sum-

1t. However, we want to

that we are deciding solely

the instant case and do not

lossibility that a party could

it facts to avoid. the arbitral

ifferent situation.  IV. '

on also argues that the court

:ing the defendants’ motion

judgment because there are

of material fact. Specifics}

[aims thatthere is a genuine

rial fact on the degreegbf

7 between the instant dispute

red by the Gibson and 53931-

i discussed above, the.pres-

lal dispute does not preclude

,rment “unless the disputed

ne determinative under the

.” Egger, 710 F.2d at 296.

unable to establish that.a

a over the degree of factual

; the awards is outcome, de-

nder the law. While we  

“ overall

agree that the union has alleged that the

factual basis of the arbitration awards in

its favor are “substantially identical” to the

facts in the instant dispute, it has failed to

allege that the awards were intended to

apply prospectively and that the companies’

“conduct constitutes wilful and persistent

disregard of the arbitration awards.”

Honeywell, 522 F.2d at 1227. Therefore,

we believe the district court properly grant-

ed the companies’ motion for summary

judgment.5 .

V.

For all the foregoing reasons, the district

court’s judgment is

AFFIRMED.

w

0 gmuuum svsrm

1'

UNITED STATES of America,

Plaintiff-Appellee,
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ipation'in money laundering scheme. On

appeal, the Court of Appeals, Cudahy, Cir-

cuit Judge, held that: (1) defendant did not

violate substantive currency reporting stat-

utes, and (2) evidence supported convictions

for mail fraud and conspiracy. '

Affirmed in part, reversed in part and

remanded with directions.

1. United States 6:34

Defendant accused of laundering mon-

ey was not “financial institution,” and thus

could not be convicted for failing to file

currency transaction reports upon receipt

of currency in excess of $10,000; statute,

defining “financial institution” as “agency,

branch, or office” of person acting in one

of listed capacities, was inapplicable to indi-

vidual. 31 U.S.C.A. § 5313(a).

See publication Words and Phrases

for other judicial constructions and

definitions.

2. Fraud 6:68.100)

Defendant accused of participating in

money laundering scheme did not willfully

‘ conceal or falsify material fact when he
V.

Wesl BUCEY, fendant—Appellant.

0. 88-1912. -

United States , of Appeals,

eventh Circuit.

Argued Jan. 11, 1989.

Decided June 8, 1989.

Rehearing and Rehearing En Banc

Denied July 13, 1989. '

Defendant was convicted in the United

States District Court for the Northern Dis-

trict of Illinois, Ann C. Williams, J.,' of

various offenses stemming‘from his partic-

5. While appellant has raised an additional issue,

whether the court erred in failing to enter judg-

ment for it because the arbitration awards

"draw their essence" from the collective bar-

gaining agreement, we will not discuss this issue

because it is lacking in merit. A court can

review an arbitral award solely to determine if

it “draws its essence from the collective bargain—

ing agreement." See United Steelworkers v. En-

ever, neither party challenges the validity of

listed himself on currency transaction re-

port as individual conducting transaction

with bank, though transaction may have

been carried out on behalf of third party, in

that it was defendant who was responsible

for carrying out money laundering opera-

tion, who received commission fOr his ser-

vices, who controlled bank account used,

and who was solely authorized to make

necessary deposits. 18 U.S.C.A. §§ 2(b),

1001.

3. Fraud 6:68.100)

United States «=34 -

Defendant charged with participating

in money laundering scheme was not re-

either of the two. prior arbitration awards.

Furthermore, the union never alleges that the

defendants failed to comply with the terms of

the Gibson and Sabella awards. The union does

not dispute the fact that the defendants com-

plied with the awards by paying the miners the

appropriate back pay. Instead, appellant is ask-

ing us to enforce the prior awards in this subse-

.A # gmgmgfgggmnfigimosgtflt‘a‘ttstfmt‘mflttm
0 based on the facts of the instant case.
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quiredto disclose source of funds involved

in transaction on currency transaction re-

port; defendant could reasonably believe

that report requirement that he list‘‘orga-

nization for whom this transaction was

completed” could be satisfied by listing his

own organization, whose bank account was

being used. 18 U.S.C.A. §§ 2(b), 1001.

4. Post Office @4801)

Allegation that defendant charged

with mail fraud in connection with money

laundering devised scheme to deprive fed-

eral Government of tax dollars was suffi-

cient to allege deprivation of money or

property within meaning of mail fraud stat-

ute. 18 U.S.C.A. § 1341.

5. Post Office @35(9)

Defendant could be convicted of mail

fraud, based upon allegation that he

schemed to deprive federal Government of

tax revenues, though his tax evading

“clients” were in fact undercover govern-

ment agents and thus Government was not

in fact deprived of tax revenues; statute

punished scheme to defraud, with ultimate

success of scheme being unnecessary to

constitute violation. 18 U.S.C.A. § 1341.

6. Conspiracy @4302)

When indictment alleges conspiracy

with multifarious objectives, conviction will

be sustained so long as evidence is suffi-

cient to show that defendant agreed to.

accomplish at least one ‘of. the alleged ob«

jectives. 18 U.S.C.A. § 371.

7. Conspiracy 01-33(2)

Defendant charged with conspiracy in

connection with his participation in money

laundering scheme could be convicted of

conspiracy to defraud Government, even if

he did not violate substantive currency

laws, where there was evidence that defen-

dant and accomplice had engaged in overall

scheme to circumvent currency reporting

laws and prevent IRS from collecting accu-

rate data, reports and income taxes. 18

U.S.C.A. § 371.

* Honorable Robert A. Grant. Senior District

Judge for the Northern District of Indiana, is

876FEDERALREPORTER
, 2d SERIES

8. Obstructing Justice @4

Defendant could be convicted o

structing justice, though allegedly infl"

enced grand jury witness was in fact; .

dercover government agent; statutep '1

scribed “endeavor” to influence witn

regardless of defendant’s ability to;;su

ceed. 18 U.S.C.A. § 1503.

9. Criminal Law @216

Finding that defendant charged ,wi

obstructing grand jury possessed requis

corrupt intent to influence administra

of justice was sufficiently supportedby

evidence that defendant, knowing of ong ,

ing grand jury investigation, instructed

witness to provide false and misleading te

timony to grand jury. 18 U.S.C..A § 1503;

10. Criminal Law @338“)

Evidence that money laundering defen»

dant’s “clients” were purportedly involved

in narcotics trafficking was admissible as

serving to explain purpose of and circum-

stances surrounding money laundering;

scheme.

Susan L. Satter, Chicago, 111., for Wesl

Bucey.

Anton Valukas, US. Atty., Chicago, Ill _'

David J. Stetler, Chief, Victoria J. Pete: xj

and Howard M. Pearl, Deputy Chiefs, John.

S. Brennan, Asst. US Atty., Criminal Re- .

ceiving & Appellate Div., G. Roger Markley, .

Special Asst. U.S. Atty., Chicago, 111., for “

U.S. a

Before BAUER, Chief Judge, ‘

CUDAHY, Circuit Judge, and GRANT,

Senior District Judge. ~

CUDAHY, Circuit Judge.

Defendant-appellant Wesley Bucey

convicted ofmultiple related offenses

ing out of anelaborate money laundering“

scheme designed to ostensibly “legitimize"

the source of illegally obtained cash and

evade taxes. BuCey’s conviction wasb ' __

on a twelve-count indictment charging hima

with conspiracy, 18 U.S.C. section 371

mail and wire fraud, 18 U.S.C. sections

1341, 1343; failure to file currency transaC-

sitting by designation.
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US. Atty., Chicago, Ill.,t

lhief, Victoria J. Peters?

arl, Deputy Chiefs, John E

US. Atty., Criminal Re-

; Div., G. Roger Markley,

Atty., Chicago, Ill., for

Chief Judge, , 7.3
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it Judge. , ,
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'1299Cites-876 F.2d 1297 (7th Cir. 1989) '

tion reports with the Internal Revenue Ser-

vice"(“IRS”), " 31 U.S.C. sections 5313,

5322(b);' causing 'false information to be

provided to the IRS, 18 U.S.C. sections 2(b),

1001;‘ and'attempting to obstruct the ad.

ministration of a grand jury, 18 U.S.C. sec-

tion 1503. ‘Bucey appeals his conviction on

all counts. ‘ We affirm in part and reverse

in part. .

., I.

This is a tale of an illicit money launder—

ing enterprise engineered by defendant Bu-

cey and Boston Witt, a former Attorney

General of New Mexico.l We shall chron-

icle the facts, keeping in mind that all

evidence and permissible inferences must

be taken in the light most favorable to the

government. See United States v. Gimbel,

830 F.2d 621, 622 (7th Cir.1987).

Bucey and Witt orchestrated a scheme

with dual objectives: money laundering

and tax evasion. The money laundering

aspect of the operation was designed to

provide a method for converting cash from

unlawful activities, such as narcotics traf-

ficking, into ostensibly legitimate business

income. To carry out this scheme, Bucey

set up a tax-exempt organization called the

“Huguenot National Church,” which was

the conduit through which money was laun-

dered.z Bucey and Witt charged a commis-

sion for these services rendered through

the “churc .”

Bucey and Witt devised two methods for

achieving the secondary objective of their

scheme, tax evasion. 'First, they planned

to use the Huguenot Church as a facade

for directing their clients’ illegally obtained

cash overseas to the bank accounts of shell

corporations. The clients could then spend

this money in_connection with the “busi-

ness” of the foreign corporations, thereby

avoiding taxation by the United States

government. ‘ Bucey and Witt also ar-

ranged a second tax evasion strategem for

1. Boston Witt pleaded guilty and was a cooper-

ating witness for the government in this case.

2. The church was an entity operated out of —
Bucey’s home and had no edifice of its own.

Upon searching Buccy’s home, government

agents discovered a "Huguenot National

persons seeking an illegal tax deduction to

purchase art work through Bucey at an'

established price but to report the purchase

at an inflated price through false documen-

tation. Bucey would then accept the prop-

erty as a sham donation to the Huguenot

Church, enabling the purchaser to take an

inflated charitable tax deduction.

Bucey and Witt’s machinations were un-

veiled by an extensive undercover investi-

gation. Undercover police officers, John

and Don Smith, posed as drug dealers in-

terested in laundering narcotics proceeds.

In October 1985, Witt met the Smiths and

advised them of a money laundering device

by which they could transfer their cash

overseas to a shell corporation and avoid

paying taxes. Witt also discussed another

mode of laundering the Smiths’ cash

through channels that would generate in-

come purportedly earned by the Smiths for

services provided to the Huguenot Church.

All transactions would be supported by bo-

gus documentation.

Following the October 1985 meeting,

Witt contacted Bucey in Chicago and the

two discussed the feasibility of exchanging

the Smiths’ cash for cashier’s checks using

the Huguenot Church account. Witt in-

formed Bucey that the Smiths’ cash was

from a dubious source. Tr. at 221. On

November 4, 1985, Witt met the Smiths in

Las Vegas and discussed in more detail the

money laundering operation. Witt ex-

plained Bucey’s role in handling the cash

and controlling the church’s account. Witt

proposed that the Smiths launder an initial

deposit through a transaction conducted

within the United States. ' Witt and Bucey

viewed this as a step preparatory to gener-

ating cash for subsequent overseas trans-

actions. See Tr. at 228. Witt instructed

the Smiths to take their-money to Chicago

where Bucey would exchange it (minus a

commission) for cashier’s checks. Fraudu-

lent documentation would identify the cash-

Church" file. Among other items, the file con-

tained several newspaper articles about money

laundering, including one entitled “Getting

Dirty Money Squeaky Clean." See Govem-
ment's Brief at 5 n. 4; Government's Exhibits

10A and 23—48; Tr. 1165-66.
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ier’s checks as income from business activi-

ties carried out by the Smiths on behalf of

the church.“ An agreement was made to

conduct [an initial transaction involving

$50,000 at Freedom Federal Savings and

Loan (“Freedom Federal”) in Chicago on

January 6, 1986. .

Witt and Bucey met the Smiths in Chica-

go on January 6 to carry out the launder-

ing transaction at Freedom Federal. Prior

to the transaction, Bucey and Witt received

$8,000 as part of their 20% commission.

Bucey and Don Smith then approached the

teller, Smith counted the money, $42,000,

and Bucey deposited it into the Huguenot

Church account, informing the teller that

the money was for medicine and supplies

for Mexico 7 earthquake victims. Bucey

then drew a check on the church’s account

for $40,000 to pay for two cashier’s checks

that were given to the Smiths; $2,000 re-

mained in the church account.‘ Bucey

completed a Currency Transaction Report

(“CTR”) describing the cash deposit. On

the CTR form, Bucey listed himself as the

“individual conducting the transaction with

the bank,” and listed the Huguenot Nation-

al Church as the “organization for whom

this transaction was completed.” See Ap-

pellant’s App. at 58. Nowhere did he iden—

tify the Smiths as the source of the money.

As a result of the January 6 transaction,

Bucey had converted $50,000 of the Smiths’

purported drug proceeds into $40,000 in

cashier’s checks supported by false docu-

mentation legitimizing its source. While

Bucey and Witt understood that the Smiths

would be _required to pay taxes on the

$40,000, _.the remaining $10,000 of the

Smiths’ narcotics income would be unre

ported.

3. Witt and Bucey discussed the details of how

the Smiths' money would be deposited in the

church's bank account and portrayed as contri-

butions to the church on behalf of earthquake

disaster victims. Bucey was then to funnel the

money back to the Smiths as a fee for services

never rendered and provide the corresponding

false documentation.

4. Later, Bucey described to the Smiths how the

church insulated them from IRS detection. He

explained that had the Smiths themselves sim-

876 FEDERAL REPORTER, 2d SERIES

On January 23, 1986, Bucey and -:Wi

arranged a similar transaction involvxn

Dembitz, a third government agent posin'

as a drug-trafficking associate of: ‘ '

Smiths. The transaction was carried out

Freedom Federal on February 20,!198.

Bucey deposited $84,000 in the church ,

count and completed a CTR again listin ;.

himself as the “individual conductinggthe

transaction” and the Huguenot Church a;

the “organization for whom this transac-

tion was completed.” See Appellant’s App,

at 60. .Bucey then drew three checks to -

ing $80,000 on the Huguenot Church

count in ‘exchange for three cashieg

checks in the same amount, whichrgwe

given to Dembitz. Afterwards, the tra

action was similarly documentedby falsef

invoices.
-

This second transaction resulted in'B

cey’s converting $100,000 of purported

drug income into $80,000 supported by d ,(

umentation legitimizing its source. The »

maining $20,000 of Dembitz’ drug incorn~

was to go unreported. “grog I

On April 24, 1986, Dembitz introdu '

Bucey to a fourth undercover governinehi“

agent, Ahern, who posed as an investo '

seeking to avoid taxes through illegalfdf

ductions. Bucey advised Ahern of an:

donation scam in which Ahern would p

chase art with a check for an inflated priu

and receive 30% back as a kickback in caS-

He described how Ahern could then-do‘

the art to Bucey’s church and

charitable deduction for the infla

amount of his cancelled check: ‘ ;

Dembitz expressed concern about e cl "‘1'

ing Witt from the deal, Bucey respondwi‘

reassuringly that he and Witt “area 119 .

as far as that goes.” Government’s i

”an

report that the Smiths purchased the chi

By writing a check on the church's accoun

pay for the cashier’s checks, however,uB

explained that there would be no report7 J

tifying the Smiths. Government's Brief, ‘t

Government's Exhibit 4A. at 20-21.

5. Ahern would retain possesion of the

work, which would display a plaque stating

it was "on loan from the Huguenot Natl

Church." See Government's Brief at

FOIA # svvnnmmemamnggzorsgrgz .... 8* °°' 
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at 20; EGovernment’s ‘- Exhibit 8A, at 18.

Bucey later discussed the tart. deal with

Witt, who wanted to ensure that the trans-

action ran smoothly. Tr. at 764—65.

Witt was eventually arrested on charges

involving cocaine trafficking. Thereafter,

agent Dembitz notified Bucey by telephone

that he had been served with a grand jury

subpoena ordering him to produce doc-

uments relating to Bucey and the Huguen-

ot Church. Bucey requested that Dembitz

send him the subpoena. Bucey then ad-

vised Dembitz to rehearse his grand jury

testimony with an attorney. Bucey in-

structed Dembitz that, “You will discuss

with the attorney'how you raised funds in

dribs and drabs for the Huguenot Church

and then went over—went over into Mexico

and bought—bought goods for those earth-

quake victims with funds—you know,

funds in Mexico, and that you got reim-

bursed—you brought in the money that

you raised and got reimbursed for your

outoof-pocket expenses by check from the

Huguenot Church.” Government’s Brief

at 22; Government’s Exhibit 18A, at 4. In

a later, discussion, Bucey reiterated that

Dembitz should adhere to the story that he

had performed services on behalf of the

church. Id. at 23; Tr. at 842.

Bucey’s escapades led to a grand jury

indictment on twelve counts: count l—con-

spiracy; counts 2—5——-mail fraud; counts

6-7—wire fraud; counts 8-9—failure to

file C'I‘Rs in violation of 31 U.S.C. sections

5313 "and 5322(b); counts '10—11—causing

false information ‘to be provided to the

government in violation of 18 U.S.C. sec-

tions 2(b) and 1001; and count 12—attempt-

6. With respect to the violation of 31 US.C. sec-

tion 5322(b), _a penalty enhancement provision,

the indictment alleges that the failure to file

CTRs offense was part of a pattern of illegal

activity involving currency transactions exceed-

ing $100.,000 and was committed while violat-

ing another law of the United States, 18 US.C.

section’lOOl. '

Section 5322(b) states in pertinent part:

A person willfully violating this subchapter or

a regulation prescribed under this subchapter

.while violating another law of the United

States or as part of a pattern of illegal activity

involving transactions of more than $100,000

in a 12-month period, shall be fined not more

than 3,500000, imprisoned for not more than

ing to influence, obstruct or impede the

administration of a grand jury. 1’

A jury convicted Bucey on all twelve

counts. He was sentenced to five years’

imprisonment on each of counts 1’-9, to run

concurrently, and two years’ imprisonment

on each of counts 10 and 11, to run concur-

rently with each other, but consecutively to

the sentences on counts 1—9. On‘count 12,

he was placed on probation for five years

and fined $600.00. Bucey has appealed on

all counts.

II.

A. Failure to File CTRs

Counts 8 and 9 charge, respectively, that

on January 6, 1986, and February 20, 1986,

Bucey and Witt, while acting in their capac-

ity as a “financial institution,” received cur-

rency in excess of $10,000 and knowingly

and intentionally failed to file the required

CTRs with the IRS in violation of 31 U.S.C.

sections 5313 and 5322(b).6 It is undisput-

ed that on both occasions Bucey completed

CTRs upon depositing the currency at

Freedom Federal, which the bank then

properly filed with the IRS. But, irrespec-

tive of those bank filings, the gOvernment

contends that Bucey himself had an inde-

pendent legal duty to file CTRs when he

received the currency from the third-party

government agents. These charges are

predicated on the theory that Bucey is a

“financial institution." Whether an individ-

ual acting in Bucey’s capacity can =‘be

charged as a “financial institution" under

the currency reporting laws is a question

of first impression in this circuit! The

7. As a preliminary matter, we reject the govern-

ment's argument that, because Bucey’s tendered

jury instructions defining “financial institution"

were given to the jury without objection, Bucey

has failed to preserve this issue for appeal. In a

pretrial motion to dismiss the indictment, Bucey

initially raised the issue whether, as a matter of

law, he could be considered a‘financial institu-

tion" under the currency reporting lawsor regu-

lations promulgated under them. Because the

court rejected this challenge to the government’s

definition of “financial institution," it would

have been futile for Bucey to object to the jury

instruction. "If the problem has been brought

to the attention of the court, and the court has
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sufficiency of the indictment under the cur-

rency reporting laws and regulations,- of

course, raises questions of law for our de

nodereview’. ,_ See United States v. Gim-

b'eLi 830 F.2d 621(7th Cir-.1987); United

States v. Varbel, 780 F.2d 758 (9th ‘Cir.

1986).“f' f ‘

l'l‘o be valid, an indictment must alleg

acts which, if proven, would constitute an

offense under the law that the defendant is

charged'with violating. If the indictment

does not charge such a cognizable offense,

of course, we must reverse any subsequent

conviction based on that indictment. Gim-

bel, 830 F.2d at 624 (citing McNally 'v.

United States, 483 US. 350, 107 S.Ct. 2875,

97 L.Ed.2d 292 (1987)). Accordingly, we

must determine whether the acts alleged in

counts 8 and.9 establish a violation of the

currency reporting laws by a “financialin-

stitution.”

We begin by examining the plain mean-

ing of the statutes and regulations. “[I]n

determining the scope of a statute, one is

to look first at its language. If thelan-

guage is unambiguous, . .. it is to be re-

garded as conclusive unless there is a clear-

ly expressed legislative intent to the con-

trary.” Dickerson v. New Banner Insti-

tute, Inc., 460 US. 103, 110, 103 S.Ct. 986,

74 L.Ed.2d 845 (1983), reh’g denied, 461

US. 911, 103 S.Ct. 1887, 76 L.Ed.2d 815

(1983). h '

The Currency Transactions. Reporting

Act, 31 U.S.C.: section 5313,_and its imple~

menting regulations provide specific rules

designating who is responsible for filing

are, V'Ntolrequire an objection would exalt form

over substance." United States v. Hrovolos, 844

F.2d 415, 424 n. 8 (7th Cir.1988).

8. Title 31 U.S.C. section 5313(a) states in rele-

vantparc, '. -:, >:

When a domestic financial institution is in-

volved in a transaction.for the payment, rc-

ccipt, or transfer of United States coins or

currency .. ..in an amount . . . prescribe{d] by

regulation, the institution and any other par-

_ ticipant in the transaction the Secretary may

prescribe shall file a report on the transaction

at the time and in the way the Secretary

prescribes. A participant acting for another

person shall make the report as the agent or

bailee of the person and identify the person

for whom the transaction is being made. [cm-

876 FEDERAL REPORTER, 2d SERIES

CTRs. See California Bankers‘Ass *

Schultz, .416 US. 21, 26, 94 S.Ct. . 49

1500, 39 L.Ed.2d 812 (1974). Section 53"

authorizes the Secretary ofthe Treas

require domestic financial institutions; ’

any other participants that the Score"

may prescribe, engaged in transactio

the payment, receipt or transfer of U

States currency, to report this currencyi

the Secretary.“ Pursuant to this autho”

there are Treasury "regulations "

financial institutions to “file a rep; -

each deposit [or] withdrawal Whi fin

volves a transaction of more than $10,000"

31 C.F.R. § 103.22(a) (1986).“ In :9

when the acts charged in the indidtrn ,

occurred, a financial institution subjectgtgd"

the reporting requirements was defined‘

31 C.F.R. section 103.11(e) as follows: ‘ 8

Financial institution. Each agénm

branch, or office within the United," ,

States of any person doing business,»

one or more of the capacities listed be;

low:
-

(1)-A bank ...;

(2) A broker or dealer in securi es:

(3) A person who engages, as a’: '1

' ness in dealing in or exchanging 7

rency as, for example, aidealer infor-

eign'exchange or a person engw

primarily in the cashing of checks ‘-

(4) A person who engages as ‘

ness inthe issuing, selling, or;

.ing of travelers’ checks, money

or similar instruments . . .; — - 7

' Title 31 U.S.C. section S312(a)(2) d

"financial institution" to include banks." .”

brokers, currency exchangers, travel

other such establishments. . ,,

9. 31 C.F.R. seetion 103.22, as in offal}! d;

the relevant time period, provided inpan: .{

” (a)’Each financial institution shall filg a; v;

port of each deposit. withdrawal, .. 1 2 ', 2‘5

currency or other payment or transfergg *‘c

through. or to such financial institutjo 1

which involves a transaction in currency

more than $10,000. Such reports shall, .

made on forms prescribed by the —~ ',

and all information called for in the to ..

shall be furnished.
~ ‘

basis su plied].
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Clteas 876 F.2d 1297 (7th Ctr. 1989)

(5) A licensed tranSmitter of funds, or

other person engaged in the business

of transmitting funds abroad for oth-

ers; ' -

(6) A [licensed] casino. . . .1“

Id (emphasis supplied)"

The indictment alleges that Bucey and

Witt were persons acting as a “financial

institution” by engaging as a business in

dealing in currency and in transmitting

funds abroad for others. Indictment fl 1(c)

at 1—2. Bucey claims that the indictment is

legally deficient and, alternatively, that the

evidence established at trial on this count

was insufficient to support his conviction.

[1] There is little case authority directly

establishing whether an individual acting in

Bucey’s capacity could be criminally prose-

cuted as a “financial institution” under the

currency laws in effect at the time of the

offense alleged here. Most cases involving

money laundering operations have involved

the separate issue whether an individual

engaged in money laundering can be deriv-

atively liable under 18 U.S.C. section 2(b) 1‘

for causing what is indubitably a “financial

institution” to fail to file an accurate CTR

as required by the currency reporting laws.

10. In 1987, the regulations defining a financial

institution were amended to provide in perti-

nent part:
~

Financial institution. Each agent, agency,

branch, or office within the US. of any per-

son doing business, whether or not on a regu-

lar basis or as an organized business concern,

in one or more of the capacities listed below:

(3) A currency dealer dr exchanger, including

a person engaged in the business of a check

' er; .'.:. '

(5) A licensed transmitter of funds, or other

person engaged in the business of transmit-

ting funds:. . .. '

See 52 Fed.Reg, No. 67, at 11436 (April 8, 1987).
Of course, because this amendment was not in

effect at the time Bucey comr'nitted the alleged

violations, it is not controlling.

11. Title 18 U.S.C. section 2(b) establishes that a

person who causes another to commit an of-

fense against the United States is chargeable as

a principal.

12. Title 18 U.S.C. section 1001 provides:

Whoever, in any matter within the jurisdic-

tion of any department or agency of the Unit-

ed States knowingly and willfully falsifies,

Yet these cases are replete with intimations,

that an individual such as Bucey could not

be prosecuted as a “financial institution.”

For example, in United States v.’ Gimbel,

830 F.2d 621 (7th Cir.1987), this court noted

the government’s concession that Gimbel, a

lawyer who allegedly structured currency

transactions for his clients in order to laun-

der proceeds from narcotics trafficking and

to conceal income from the IRS, had no

independent duty to file a CTR reflecting

the structured nature of the transactions.

See id. at 624 n. 2. Instead, the govem-

ment sought, albeit unsuccessfully, to con-

vict Gimbel under 18 U.S.C. sections 2(b)

and 1001 12 for causing a bank to conceal

information, namely, CTRs, from the IRS.13

Likewise, in United States v. Mastrona'r-

do, 849 F.2d 799 (3d Cir.l988), defendants

who had engaged in a multimillion dollar

bookmaking and money laundering opera-

tion were charged with structuring curren-

cy transactions to avoid having financial

institutions file CTRs.

themselves were not charged as a “finan-

cial institution”; rather, the government

charged them on a derivative theory for

violating 18 U.S.C. sections 2(b) and 1001.

The Third Circuit stated: ‘

The defendants

conceals or covers up by any trick, scheme, or

_ device a material fact. or makes any false,

fictitious or fraudulent statements or repre-

sentations, or makes or uses any false writing

or document knowing the same to contain

any false, fictitious or fraudulent statement or

entry, shall be fined not more than $10,000 or

imprisoned not more than five years, or both.

13. “In cimbel, the defendant received funds
from his clients in excess of $10,000 but then

structured separate withdrawal and deposit

transactions with the bank so that eachtransac-

tion involved less than $10,000. Gimbel struc-

tured the transactions in this manner so that the

bank would not be required to file C'I'Rs under

the currency reporting laws. ' The events in

Gimbel arose before the Treasury Department

promulgated new regulations requiring finan-

cial institutions to aggregate structured transac-

tionsofthissort. Becausethebankhadno

duty, prior to these new regulations, to aggre- _

gate multiple deposits and withdrawals which

exceeded $10,000 and to file the corresponding

C'I'Rs, this court concluded that Gimbel could

not be liable for causing a financial institution

to fail to discloa material facts on CTRs to the

IRS. See also United States v. Risk, 843 F.2d

1059 (7th Cir.l988).
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.. Although the statute authorizes the Sec-

; retary_ to draft regulations requiring

“participants”, in’ transactions to file

CTRs, the Secretary did not do so. Rath-

: er,; the Secretary enacted regulations

which, by their-explicit language place a

dutyto file CTRs only on financial insti-

tutions. The regulations do not even in-

timate that a bank customer might some-

how be violating the law if he structures

his transactions so as to avoid making a

transaction in currency greater than

$10,000.... ' “[T]he present ambiguity

regarding coverage of the Reporting Act

and its regulations has indeed been cre-

ated by the government'itself."

Id. at 804—05 (quoting United States v.

Varbel, 780 F.2d 758, 762 (9th Cir.1986)).

See also United States 12. Nersesian, 824

F.2d 1294, 1311—12 (2d Cir.) (bank customer

involved in money laundering scheme had

no legal duty to file a CTR himself) (dicta),

cert. denied, — U.S. —-, 108 S.Ct. 357,

98 L.Ed.2d 382 (1987); United States v.

Heyman, 794 F.2d 788, 790—91 (2d Cir.

1986) (government conceded, and court

stated in dicta, that defendant, a Merrill

Lynch account executive who devised

scheme to structure customers’ transac- 7

tions in amounts less than $10,000 in cir-

cumvention of the currency reporting laws,

had no legal duty to file CTRs), cert. de-

nied, 479 US. 989,107 S.Ct. 585, 93 L.Ed.

2d 587 (1986); United States v. Varbel, 780

F.2d 758, 762 (9th Cir.1986) (defendants

engaged in money laundering had no duty

to ', report currency transactions to or

through the bank); United States 1). Dane-

mark, 779 F.2d 1559, 1561 (11th Cir.1986)

(dicta); United States v. Shearson Leh-

man“Bros, Inc.,' 650 F.Supp. 490, 495, 500

(E.D.Pa.1986) (dicta), afl’d in part and

rec’d in part sub nom. United States v.

Mastronardo, 849 F.2d 799 (3d Cir.1988);

United States v. Richter, 610 F.Supp. 480,

487 n. 4 (N.D. Ill.1985) (dicta), aff’d with-

out op. sub nom. United States 12. Man-

govski, 785 F.2d 312 (7th Gin), and affd

without op. sub nom. United States v.

Konstantinov, 793' F.2d 1296 (7th Cir.),

14. Seesupra at 1302.
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cert. denied,479 U.S. 855, 107 S.Ct.

L.Ed.2d 124 (1986). «.11.

The only case in this circuit direct]

solving this question is United Sta

Riley, 669 F.Supp. 196 (N.D. Ill‘.1

There, the defendant had engagedi

money laundering scheme in which 11

ceived commissions for assisting oth~

concealing the source of income from

cotics trafficking. Focusing on the;

ing language of 31 C.F.R. section.

11(e),” the court held that, because

defendant was not an “agency, branc

office” of any person doing business in

of the subsequently listed capacitie

was not a “financial institution.” AT.“

amendment to the regulation, adding:

term “agent” to the definition of “finan

institution,” indicated that the governm

had not previously believed that theJ ~

filing obligation applied to individuals

at 200. Accordingly, the court dis

the indictment. Id. See also Uni ,_

States v. Gimbel, 632 F.Supp. 713,7

10 (ED. Wis.1984), rev’d on o

grounds, 830 F.2d 621 (7th Cir.1987) (

“plain meaning of the term ‘financial‘

tution,’ as it is defined by statute andre

lation, would be strained to cover a p

such as G1mbel” who had engaged

money laundering scheme) (dicta).

The First Circuit took a similar '

United States v. Anzalone, 766 F2

(1st Cir.1985). There, the defen-

“structured” transactions with the b!

that each involved less than $10,I U

hence, the bank did not file CTRs.., 93,3»

First Circuit reversed his convictio

dismissed the indictment, which _c

him personally with failing to' file ,

violation of 31 U...SC section 5313,

causing the bank to fail to file

violation of 18 U.S.C. section 2(b) a'n'd‘

causing the bank to conceal mate

from the IRS1n violation of 18 U.S

tions 2(b) and 1001. See id. at 6

The court concluded that, since the V 1"

cy regulations limited application of,.”1-

reporting requirements to financial ins'

tions only, the defendant had no inde :

11.1

.1
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dent duty to‘file‘CTRs. "Id. ”at 681, 683.15

0/: United States'v. Robinson, 832 F.2d.

1165 (9th Cir.1987) (bank teller, who was

acting as a private individual and was not

charged with operating ”a Currency ex-

change business, was not a financial insti-

tution within currency laws and, thus, had

no duty to file CTRs).

However, several other circuits have dis-

agreed. . For example, in United States v.

Goldberg, 756 F.2d 949 (2d Cir), cert. de-

nied, 472 US. 1009, 105 S.Ct. 2706, 86

L.Ed.2d 721 (1985), the Second Circuit held

that three defendants engaged in money

laundering, including two bank officers,

constituted a “financial institution,” name-

ly, a partnership or joint venture engaged

as a business in dealing in currency.16 The

court adverted to the legislative history of

the Bank Secrecy Act, 31 U.S.C. section

5311 et seq., which indicated a design to

provide a sweeping law enforcement tool

for locating large currency transfers of

proceeds from unlawful transactions. See

id. at 954—55 (citing H.R.Rep. No. 975, 9lst

Cong., 2d Sess. 11—12, reprinted in 1970

U.S.Code Cong. & Ad.News 4394, 4396-97).

The court divined an intent to reach a vast

range of criminal conduct and to grant the

Secretary broad authority to impose report-

ing requirements. Id. at 954-55 (citing 116

Cong.Rec. 16957 (1970) (statement of Rep.

Burton». Relying on this legislative histo-

ry, the court held that the defendants quali-

fied as a “financial institution.”

The Eighth, Ninth and Eleventh Circuits

have also on occasion broadly construed

the term “financial institution” in the mon-

ey laundering context. In United States v.

15. In addition, the court held that the regula-

tions did not impose a duty on the defendant to

inform the bank of the structured nature of his

transactions- The court explained:

Although this court, like all other institu-

tions of the United States, is supportive of the

law enforcement goals of the government and

society, we cannot engage in unprincipled in-

terpretation of the law, lest we foment law-

lessness instead of compliance. Kolender v.

Lawson, 461 US. 352, 361, 103 S.Ct. 1855,

1860, 75 L.Ed.2d 903 (1983). This is particu-

larly so when the confusion and uncertainty

in this law has been caused by the govem-

ment itself, and when the solution to that

Hernando Ospina, 798 F.2d 1570 (11th Cir.

1986), the defendant, who provided a mon-

ey laundering service in which he ex-

changed approximately $1.3 million for Co-

lombian pesos for a total commission of

$52,000, was deemed a “financial institu-

tion,” namely, a “person who engages as a

business in dealing in or exchanging cur-

rency.” Likewise, in United States v.

Mouzin, 785 F.2d 682 (9th Cir), cert. de-

nied, 479 US. 985, 107 S.Ct. 574, 93 L.Ed.

2d 577 (1986), the Ninth Circuit held that a

defendant who participated in an extensive

money laundering and cocaine conspiracy

qualified as a “financial institution” by vir-

tue of her role in transferring currency

across the country and overseas in an

ostensibly legitimate business venture.

The Mouzin court focused on the language

in 31 C.F.R. section 103.11, which relates

the definition of a “financial institution” to

a “person who engages as a business in

dealing in or exchanging currency as, for

example, a dealer in foreign exchange or a

person engaged primarily in the cashing of

checks” and a “person engaged in the busi-

ness of transmitting funds abroad.” Id. at

689. See also United States v. Cuevas,

847 F.2d 1417 (9th Cir.1988) (extensive

money laundering operation with several

international offices constitutes a “finan-

cial institution”), cert. denied, — U.S.

—, 109 S.Ct.. 1122, 103 L.Ed.2d 185

(1989); United States v. Dela Espfiella,

781 F.2d 1432 (9th Cir.1986) (defendant, :1.

kingpin of}, an intricate money laundering

operation who delivered cash in excess of

$10,000 to his couriers, qualified as a “fi-

nancial institution” possessing a duty to

file CTRs). But of United States '1) Rob-

loop holes, lies completelywithin the govern-

ment’s control.

Anzalone, 766 F.2d at 682. -

16. The court noted in dicta that even assuming

that the indictment charged each defendant in-

dividually as a “financial institution," the defen-

dants would be encompassed by the language of

the regulations which specifically applied to "a

person." Nevertheless, the court held that it

need not decide that issue because, at the very

least, the three defendants acted as a partner-

ship and joint venture, an entity from which

Congress sought to require CTRs. See Goldberg,

756 F.2d at 955.
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inson, 832 F.2d 1165 (9th Cir.1987); United

Statesn Varbel, .780 F.2d1758 (9th ,_Cir.

1986)..“ The Eighth Circuit has reflected a

similar perspective. See United States v.

Hawley, 855 F.2d 595, 602 (8th Cir.1988)»

(husband and wife team engaged in “ware-

house banking" services constitute “finan-

cial institution”; “currency dealers or ex-

changers who act as middlemen between

individuals and commercial banks can ap-

propriately be defined as ‘financial institu-

tions’ under section 103.11(e)(3), and con-

victed for failing to [file CTRs]”), cert.

denied, — U.S. -——, 109 S.Ct. 1141, 103

L.Ed.2d 202 (1989).

Some of these cases may be factually

distinguishable; but, more importantly,

none attempts to make sense of the directly

operative “agency, branch, or office” lan-

guage, which controls the definition con-

tained in section 103.11(e). This language

(which has subsequently been expanded)

requires that, in order to qualify as a “fi-

nancial institution,” the defendant must be

an “agency, branch, or office” of a person

acting in one of the listed capacities. This

language, which was relied upon in Riky,

669 F.Supp. 196 (ND. Ill.1987), is clearly

inapplicable to an individual. Moreover,

our opinion in Gimbel is presumably prem-

ised on the assumption that an individual

cannot be charged as a “financial institu-

tion.” See 830 F.2d at 624 n. 2.

11. In response to the apparent inefficacy of the ,

Bank Secrecy Act as a basis for imposing crimi-

nal liability on individuals engaged in money

laundering, Congress enacted the Money Laun-

dering Control Act of 1986. See 18 U.S.C.

§§ 1956, 1957; 31 U.S.C. § 5324. Among other >

things, the Money Laundering Act prohibits in-

dividual bank customers from structuring trans-

actions to‘circumvent CTR filing requirements.

See 31 U.S.C. § 5324. See generally Comment,

Me Money Laundering Control Act of 1986:

Tainted Money and the Criminal Defense Law-

yer, 19 Pac. LJ. 171 (1987).

It is also worth noting that, in the Internal

Revenue Code. Congress has explicitly imposed

an independent reporting burden on individual

persons who receive in excess of $10,000. See

26 U.S.C. § 6050I (West Supp.l989). This sec-

tion provides in pertinent part:

(a) Cash receipts of more than $10,000.00

—Any person— .

(1) who is engaged in a trade or business,

We are, “of course, cognizant of the ,

pose underlying the Currency Transactions)

Reporting Act: “Congress recognized L i "

importance of reports of large and nuns _

currency transactions in ferreting outc '-

inal activity and desired to strengthenvth

statutory basis for requiring such reports;

California Bankers Ass’n v. Shultz A

U.S. 21, 38, 94 S.Ct. 1494, 1506, 39 L.Edzd

812 (1974). Nonetheless, itis not thé:r6l

of the judiciary to “strengthen” thejbas . .

for requiring CTRs beyond that expregs‘l‘?"

provided by statute and regulation

'If the government wishes to im

duty on customers, or “otherparticipaif’g

in the transaction,” to report [curi' ,

transactions, let it require sol’in pain";

language." It should not attempt‘to imv

pose such a duty by implication, expecti‘d,

ing that the courts will stretch statutoryi

construction past the breaking pointfi'ifj.

accommodate the government’s interprre-(la,

tation. ‘ - "3; »

United States v. Anzalone, 766 '

682. 7 {31 F

It is clear from the language of 31 CHFEI}. "

section 103.22 that only financial 'institu ,

tions as defined are required to file CTRS

Therefore, it would be improperforqusfi,

resort to the legislative history as 33.:b'asI

for applying the regulation to entities"

than those specified in it. Varbel,‘ 780 E - "

at 762." Accordingly, we conclude thé

’ the terms of the statute andregulatioa

(2) who, in ,the;course of such trad

business, receives more than $10,000 in,) ,

in l transaction (or 2 or more related - ‘ ~

.- ' V 3 - -* . {I

or

ed transactions) at such time as the 'm

may by regulations prescribe . :1

This statute specifically excludes financial ‘

tutions subject to the reporting requirem-

title 31. See 26 U.S.C. § 6050I(c)(l). {20f _

this provision is inapplicable to, the present - .

involving a conviction under 31 U.S.C.-1}

5313, a provision which does not by its

terms address the conduct of persons other:

financial institutions. See United States v.7! ‘

mark, 779 F.2d 1559, 1563-64 (11th Cir.” )’

United States v. Perlmutter, 656 F.Supp. 782. '

(S.D.N.Y.1987), aff’d without op, 835 F.2d},

(2d Cir. 1987), cert. denied, —- US. '-;- ,

S.Ct. 1110, 99 L.Ed.2d 271 (1988). if"

d

FOIA # 57720 (URTS 16326) Docld: 70105320 Page 62 



  

   

  
  

   
   

   

 

  

   
  

se, cognizant of the pun-3

le Currency, Transactions

Songress recognized the

lrts of large and unusual

ons in ferreting outcrim-

.esired to strengthen'thg.

' requiring such reports.g

."rs Ass’n 'v. Shultz,,41§

it. 1494, 1506, 39 L.Ed.2d

:heless, it‘is not the rglé
v a":

l “strengthen” 1:116;th

Ls beyond that expre .

:rs, or “other particiiS '

m,”~ to report [currency];

; it require so 111” P1339:

lould not attempt'to im-':

3, by implication, expect?

rts will stretch statutorif

it the breaking point tof

e govemment’s interpref‘j
. ,,

Anzalone, 766 F.2dqat:

...1

* ‘ - ’3: v.

he language of 31 GER” ,

it only financial institu-j

re required to file CTRS-r -

.d be improper for u L ”1'

llative history as a'bajsig)

:gulation to entities other

d in it. Varbel, 780 F.

ingly, We conclude .

tatute anderegulatio

:14 .

  

  

 

ll

le course of such trade-i

s more than $10,000 incrash

or 2 or more related trafisaa

:0 such transaction (or;re}§t;

it such time as the SecretaryP

ins prescribe. . . 3, :

:ally excludes financial, 1:

1e reporting requirernentstgf

.c. g 60501(c)(1). Of course.“

lpplicable to» the present case

Lion under 31 U.S.C.‘se9_tig§4

rhich does not by its expré‘s

onduct of persons otherthan

15. See United States v. Dene-

59, 1563~64 (11th Cir.1986): ,

lmutter. 656 F.Supp. 782. 788

d without 01)., 835 F.2d 1430

denied, -- US. ——,'108

[.2d 271 (1988). , 3'

  

  

 

 
    

      

  

  

    

 

  

  

       

     

    

 

    

 

  

 

,, 1:12:12. us. v.’BUCEY :2
1'307 .

existence at. therelevant time-did not im-

pose a dutyoh-“Bucey to file CTRs.“ To

countenance thetgovemment’s theory of

prosecution imposing such a duty. would

deprive Bucey of his due process right to

fair notice of .the criminality of a failure to

file. SeaKolender v. Lawson, 461-U.S.

352, 103 S.Ct. 1855, 75 L.Ed.2d 903 (1983).19

Hence, we conclude that the allegations

contained in counts 8 and 9 of the indict-

ment, charging Bucey as a ”financial insti-

tution” with a duty to file CTRs, are legally

insufficient to establish violations of 31

U.S.C. sections 5313 and 5322(b). Bucey’s

conviction on these counts must therefore

be reversed and the indictment insofar as it

relates to these counts dismissed.

B. Concealz'ng and Falszfi/ing Material

Facts on CTRs

Counts 10 and 11 of the indictment

charge Bucey with causing the conceal-

ment and falsification of material facts

within the jurisdiction of the IRS in viola-

tion of 18 U.S.C. sections 2(b) and 1001.20

Under section 1001, concealment violations

“relate to the nondisclosure of statements

required by statute, government regulation

or form.” United States 1:. Tobon-Builes,

706 F.2d 1092,1096 (11th Cir.1983) (cita-

tions omitted). During each deposit trans-

action at Freedom Federal on January 6,

1986, and February 20, 1986, Bucey com-

pleted the required CTR on Form 4789,

which was prescribed by the Secretary of

the Treasury, See 31 C.F.R.' § 103.25(a).

Part Ii'of Form4789 réquests'jthe identity

of the" “individual conducting the transac-

tion with 'the financial institution,” while

Part II requests the identity of the “indi-

18. At the very least, we think that the language

contained in the statute, regulations and legisla-

tive history is “ambiguous. leaving us unable to

define the ambit of the criminal statute[; there-

fore,] the Rule of Lenity requires that we strictly

construe the statute in favor of the defendant.”

United States v. Lowe, 860 F.2d 1370, 1376 (7th

Cir.1988) (citing United States v. Turkette, 452

US. 576, 587 n. 10, 101 S.Ct. 2524, 2531 n. 10, 69

L.Ed.2d 246 (1981)). cert. denied, — U.S.v -—,

109 S.Ct. 1639. 104 L.Ed.2d 155 (1989).

I9. Conceptually, the government's theory is

somewhat anomalous. Essentially, the argu-

ment is that Bucey was a walking "financial

Clteas876 F.2d 1297 (7th Cir. 1989)

vidual or organization for whom this trans-

action was completed.” See Appellant’s

App. at 58, 60.21 Bucey listed himself as

the individual conducting the transaction

and Huguenot National Church as the indi-

vidual or organization for Whom the trans-

action was completed. ' See id. The indict-

ment charges that, by completing the form

in this manner, Bucey intentionally con-

cealed the true identity of the individual

who conducted the transaction and the indi-

vidual for whom the transaction was com-

pleted. See Indictment 711 3, 4 at 25, ill 3, 4

at 26. In response to Bucey’s motion to

dismiss these counts of the indictment for

failure to state an offense, the district

court cursorily determined that the allega-

tions of active concealment of material

facts that were required to be disclosed

sufficiently stated a criminal offense.

[2] The government submits that,

based upon the evidence established at tri-

al, a jury could have rationally concluded

that the individual who conducted the

transaction in each instance was the under-

cover agent, not‘ Bucey, and that, there-

fore, Bucey had lied in completing Form

4789. The government relies primarily on

the evidence that the agent physically car-

ried the money into the bank, assisted in

counting it, and received cashier’s checks

as a result of the transaction. We do not

think these facts are probative. While the

agent may have carried the money into the

bank, it wasBucey who was responsible.

for carrying out the money laundering op-'

erau'on, who received a commission for his

services, who [controlled the Huguenot

Church account and who was solely autho?

institution" so that when he received the cash

from the agents at Freedom Federal, a duty

attached requiring him to file a CTR in addition

to the one he would complete immediately upon

depositing the money. We do not think the

regulations contemplate such a scenario.

20. See supra notes 11—12.

21. This language resembles the language con-

tained in 31 U.S.C. section 5313(a), which pro-

vides: "A participant acting for another person

shall make the report as the agent or bailee of

the person and identify the person for whom

the transaction is being made."
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rizedizto " make ’ the necessary adeposits.

Thereforepwe ,do not think a rational juror

could have {found beyond a reasonable

doubt. that-Bucey-willfully concealed or fal-

sified a. material fact when he listed him-

self as the individual conducting the trans-

action with the bank.

[3] A closer question is whether Part II

of Form 4789 required Bucey to disclose

that the agents were the “individual[s] or

organization for whom this transaction was

completed.” In essence, the issue is

whether Bucey had a duty to reveal the

source of the funds involved in the transac-

tion. _ .

‘In United States v. Gimbel, 632 F.Supp.

713,- 721 n. 10 (ED. Wis.1984), rev’d on

other grounds, 830 F.2d 621 (7th Cir.1987),

the district court held that the law did not

require the defendant, an attorney engaged

in money laundering, to disclose on CTRs

the real parties in interest in connection

with currency transactions. In dismissing

this count of the indictment, the court con-

cluded:

Under the plain meaning of the regula-

tions implementing the Bank Secrecy

Act, Gimbel and others similarly situated

‘would not have notice that they must

reveal the identities of the real parties in

interest to domestic currency transac-

tions made through their trust accounts.

Id. at 723.

Similarly, in United States 12. Murphy,

809 F.2d 1427 (9th Cir.1987), the Ninth

Circuit heldlthat the law did not clearly

impose a duty on the defendant to disclose

the source of the funds on CTR Form 4789

In Murphy, the defendant was charged

22. The ambiguity arose out of language con-

tained'1n the explanatory instructions to Part II.

which referred to “the identity. . of the indi-

vidual or organization for whose account the

transaction is being made." Murphy, 809 F.2d

at 1430. The court reasoned that the empha-

sized phrase could mean “for whose bank ac-

count," in which case the defendant truthfully

responded “ATC," the nominal account holder.

Id. These instructions were not introduced into

evidence in the case at bar. See Tr. at 524.

Nevertheless, the regulation in effect at the time

of Bucey's actions contained the same language

as that included on the form in Murphy. In a

section labeled “Identification required," title 31

C.F.R. section [0327 provided in pertinent part:

876 FEDERALREPORTER, 2d SERIES

with conspiring to conceal and falsify ma

rial facts within the jurisdiction of the

by “falsely identifying the source of

deposited funds as ATC, although he kn ..,

the money came from undercoverréIRS

agents.” Id. at 1429. The court notedt 1“

ATC had an account at the bank where'th

money was deposited, andthat an‘é'a’m'

guity in the instructions on the CTR. c5111

reasonably lead a depositor to fill out—the

form as the defendant did in the challengédf

transaction.22 The court concluded that: .~“

directions on Form 4789 “could easilfiledd

noncriminal participants in CTR: h‘aii‘sdde

tions to believe that they-were reqiiir'e‘do

only to name the holder of the-accouhw

Id. at 1431.- J‘AsLthe Murphy courtéré

soned: “i ‘ 1

Due process requires that penal’;§ta

utes define criminal offenses with ‘s'

cient clarity that an ordinary person'can

understand what conduct is prohibiteda

Kolender v. Lawson, 461 US 352, 3

[103 S.Ct. 1855, 1858, 75 L.Ed.2de903

(1983). Section 5313 and its regulations

do not clearly require depositors to ide"

tify the source of their fimdsm Thret

fore, the imposition of criminal sanctio

on these facts would violate due 'proce"

Cf. Varbel, 780 F.2d at 762. i“.

Murphy, 809 F.2d at 1431.

We agree with the reasoningand resw

of the Ninth Circuit in Murphy and..

district court in Gimbel. Bucey de: '

cash into the Huguenot Church

and, accordingly, listed the church 1

“organization for whomthis trans "

was cempleted." Wedo not think the‘

name and address of the individualpmenhm

‘a transaction, as well as record the ideiitl‘ «V

taxpayer identification number. if any, a it!)

person or entity forwhose or which acéou'nt

such transaction is to be effected. [emphhgl’s

supplied].

We think that the language contained'in PartII

was sufficiently ambiguous to preclude notice ,

a reasonable depositor of the duty to disclofl .

the source of the funds. 2 ’3
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,1’21 U..S v. BUCEY _

cue-.376 F.2d 1291 (7a: cn. 1989) .

.erty” protected by the mail and wire fraud

statutes). Thus, the fact that the govern-

4789 Was sufficientlyvclear for an ordinary

person to understand that listing the under-

cover agents was required. . Thus, because

neithenBucey nor the bank had a duty to

reportthe source of the money in Part II of

Form.4789, there. was no~concealment or

falsification of material facts in violation of

18 U.S.C. sections 2(b) and 1001. Accord-

ingly, Bucey’s conviction for this offense

must be reversed and counts 10 and 11

dismissed.

C. 'Maz'l and Wire Fraud Counts

Bucey raises two. principal objections in

connection with the mail and wire fraud

counts.23 First, he contends that the indict-

ment is legally insufficient to allege a viola—

tion of the mail and wire fraud statutes

because it does not adequately charge loss

of property by the government. Alterna-

tively, he argues that, even if the indict-

ment sufficiently alleges violations of the

mail and wire fraud statutes, the govern

ment failed to prove at trial that the

government in fact did or would have lost

income tax revenue as a consequence of

Bucey’s actions. _ .

In McNally v. United States, 483 U.S.

350, 107 S.Ct. 2875, 97 L.Ed.2d 292 (1987),

the Supreme Court held that the mail fraud

statute is limited to schemes “aimed at

causing deprivations of. money or proper-

ty.” Id, 107 S.Ct. at>2881. Hence, the

McNally Court determined that the citi-

zen’s intangible right to honest government

is not a protectible property right for pur-

poses of mail fraud. The Court has since

made clear, however, that “property” may

comprise both tangible and intangible prop-

erty rights. See, Carpenter a United

States, "484 US. 19,, 108 S.Ct. 316, 98

L.Ed.2d 275 (1987) (holding that confiden-

tial business information constitutes “prop-

23. The mail fraud statute. 18 U.S.C. section

1341, statesin pertinent part:

Whoever, having devised or intending to de-

vise any scheme or artifice to defraud, or for

obtaining money or property by means of

false or fraudulent pretenses, representations,

or promises, . . . for the purpose of executing

such scheme or artifice or attempting so to do

[uses the mails or causes them to be used,]

shall be fined not more than $1,000 or impris-

oned not more than five years, or both.

876152640
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ment’s interest in unpaid taxes is intangible

is no definitive obstacle to a mail or wire

fraud conviction. See United States v.

Porcellt, 865 F.2d 1352, 1360 (2d Cir.1989).

The determinative inquiry is whether Bu-

cey’s money laundering scheme defrauded

the federal government of a property right,

thereby injuring the government in its role

as a “property—holder." See McNally, 107

«S.Ct.. at 2882 n. 9.

With respect to the mail fraud counts,

the indictment alleges that Bucey “devised

and intended to devise a scheme and arti-

fice to defraud the United States of money

and property, that is, income taxes.” In-

dictment 112 at 8. Bucey argues that this

allegation does not satisfy the McNally

standard because the federal government

does not possess a cognizable “property

interest” in income taxes due ‘and owing.

In United States v. Ginibel, 830 F.2d

621, 627 n. 3 (7th Cir.1987), this court spe-

cifically left open the question whether a

scheme to deprive the federal government

of .tax dollars is cognizable under McNally.

The indictment in Gimbel did not charge

that the defendant’s scheme deprived the

Treasury Department of money or proper-

ty. ,Instead, the indictment alleged that

the schemeconsisted of depriving the Trea-

sury Department of CPRs and other “accu-

rate and truthful information and da .”

The government had argued that because

Gimbel’s Scheme concealed information

from the Treasury Department which, if

disclosed,“m_ight have resulted in the De-

partment’s assessing tax deficiencies, Gim-

bel in effect deprived the Treasury of tax

revenues; Girabel, 830 F.2d at 626. This

court rejected the government’s theory,re-

lying on the principle of McNally that the

. Our analysis of Bucey’s conviction under the

mail fraud statute,_ counts 2 through 5, also

applies to his Conviction on counts 6 and 7

under the corollary wire fraud statute, 18 U.S.C.

section 1343. See United State: v. Gimbel, 830

F.2d 621, 627 (7th Cir.1987) (citing United States

v. Feldman, 711 F.2d 758, 763 n. 1 (7th Cir.),

cert. denied, 464 U.S. 939, 104 S.Ct. 352. 78

L.Ed.2d 317 (1983)).
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mail fraud : statute does not proscnbe

schemes to defraud entities of intangible

' rights. .‘Because the jury was not required

to findthat the scheme resulted in the

government’s being deprived of money or

property, the court reversed Gimbel’s mail

fraud conviction. 'Id. Likewise, in United

States v. Eckhardt, 843 F.2d 989, 996 (7th

Cir.), cert. denied, -— U.S. —-, 109 S.Ct.

106, 102 L.Ed.2d 81 (1988), this court con-

cluded that an allegation that the defen-

dant’s scheme was devised “[t]o defraud

the United States by impeding the

functions of the Internal Revenue Service

in the ascertainment, computation, assess-

ment and collection of the revenue, to wit,

income taxes” would not, in itself, satisfy

McNally. However, the indictment in Ed:-

hardt had alleged multiple objectives, one

of which was “[t]o obtain money and prop-

erty [from investors] by false and fraudu-

lent representations and pretenses. . . .”

Id. Thus, this court concluded, “The fail-

ure of the indictment to allege an underly-

ing scheme to defraud the government of

money or property is ‘not fatal because it

does allege a scheme to defraud the inves-

tors of money or property.” Id. at 997.

Arguably, this language reflects the Eek-

hardt court’s view that, had the indictment

specifically alleged that the government

was defrauded of money or property, it

would have comported with the McNally

standard.
'

In response to Bucey’s motion to dismiss

the mail and wire fraud counts of the in-

dictment, the district court determined that

the allegations sufficiently charged a cogni- ..

zable loss of money or property. The dis-

trict court relied on the general principle

that the government has a property right

in tax revenues on the date that they ac-

crue. See Manning 12. Seeley Tube & Box

Ca, 338 US. 561, 566, 70 S.Ct. 386, 389, 94

L.Ed. 346 (1950) (“Congress intended the

United States to have the use of money

lawfully due when it became due.”). Sim-

ilarly, in United States v. Doe, 867 F.2d

24. In Gimbel, we left open the issue whether a

scheme to deprive the federal government of tax

dollars is cognizable in light of footnote 4 of

McNally, which states, “The Government con-

876 FEDERAL REPORTER, 2d SERIES

986(7th Cir.1989), wexheld that a schem"

deprive Cook County of its tax. revenues

satisfied the McNally'money or property

interest test. See id. at 989 (“Under;'

nois law, CookCounty has a property=in

est in its collected and uncollected tax rev

nues.”). _ geafi

Although no other circuit court hasT ‘

clusively resolved this issue, the Fifth’cm

cuit has stated in dicta that “[c]ertainly3 ‘

scheme to defraud the United States'ii’df

taxes would meet the ‘money or property’

requirement of McNally. . . ." United.

States i). Herron, 825' F.2d 50, 5635(5

Cir.1987). Moreover, the district courting

United States 1;. Regan, 699 F.Supp. 36,210:

(S.D.N.Y.1988), expressly held that’ithé

government did indeed have a McNal y

property interest in income taxes d "arid

owing. The Regan court reasoned: "if .i

The alleged purpose of the [deféii-

dant’s] transactions was to defraud'tlie

[U.S.] government of tax revenue. "The

defendants argue that this cannot’eibe

characterized as a scheme to defraud tli

government of property, becausefli" .3

government’s property interest intax

revenue does not vest until a tax de

ciency is declared. Whether the gove

ment had a vested property interest dur-

ing the life ‘of the scheme is irrelevah

If the alleged scheme had beenbrough

to fruition, it would have fraudulently

deprived the government of tax rece' j

That was the alleged purpose ‘ofgth

scheme. Surely'that putative mone, "

detriment satisfies the McNally req~ .3:

ment. . .

699 F.Supp. at '4 . g

[4] The reasoning of Regan andIZZQu ;

sound and we affirm the determinafiOnf):

the districtcourt' that the allegationm i

indictment charging Bucey with devisiu

scheme “to defraud the United States .

money and property, that is, income Itafxeg

satisfies the McNally f‘money or prope '

requirement.“ ' 3

include the instruction on tax fraud in the v‘.

. stantive mail fraud instruction hutthe 4' . t

of that error is not now at issue." 107 S. :

2878 n. 4. We conclude that footnote 4
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instruction . . . but theeffed ‘

: now at issue." 107 S.Ct. at g

:onclude that footnote 4 _0f

oreclose a mail fraud convrc- ‘

3“
a“. ,,,

viction for mail and wire fraud is that there

. was insufficient proof at trial that the Unit-

ed States actually did lose or would have

lost' tax revenues. Obviously, since Bu-

Vcey’s tax-evading .f‘clients” in this case

. were undercover government agents, the

government was not in fact deprived of tax

revenues. Nevertheless, since the mail

fraud statute punishes the scheme to de-

fraud, this court has reiterated on numer-

ous occasions that the ultimate success of

the fraud and the actual defrauding of a

victim are not necessary prerequisites to a

successful mail fraud prosecution. See

Moore 12. United States, 865 F.2d 149, 153

n. 1 (7th Cir.1989); Ward 12. United States,

845 F.2d 1459, 1462 (7th Cir.1988); United

States 1). Keane, 522 F.2d 534, 545 (7th

Cir.1975), cert. denied, 424 US. 976, 96

S.Ct. 1481, 47 L.Ed.2d 746 (1976). Conse-

quently, the fact that the government was

not actually deprived of tax revenues does

not warrant reversal of Bucey’s conviction.

tion based on a scheme to defraud the federal

government of income taxes. In McNalIy, the

district court had erroneously instructed the

jury that, in order to convict for mail fraud, the

jury had to find that the defendant impeded the

IRS' collection of income taxes. ’This instruc-

tion was legally incorrect because the district

court had previously dismissed those mail fraud

counts alleging taxfraud objectives due to the

government’s failure to charge that the tax re-

turns involved were fraudulent. Thus, footnote

4 is irrelevant to the issue at bar. See McNally,

107 S.Ct. at 2878 n. 2; United States v. Gray, 790

F.2d 1290. 1297-98 (6th Cir.1986), rev’d sub

nom. McNaIIy v. United States, 483 US. 350,

107 S.Ct. 2875, 97 L.Ed.2d 292 (1987); Brief of

United States at 9—10 n. 9, McNaIIy v. United _

States, 483 US. 350, 107 S.Ct. 2875, 97 L.Ed.2d

'292 (1987); Brief of Gray at.7 n. 7, McNalIy v.

United States, ’483 US. 350, 107 S.Ct. 2875, 97

L.Ed.2d 292 (1987); CY. Doe, 867 F.2d at 989.

25. In'connection with the “money or property"

element, the jury received the following instruc-
tion: , .

As to Counts 2 through 7 only, the money

and property in question is the income taxes

that would be due and owing from an amount

of income of $24,000, an amount of income

earned by Don and John Smith and James

Dembitz in their undercover roles.

Tr. at 1331. Apparently, the $24,000 figure was

the difference between the amount purportedly

med by the agents in their drug-trafficking

affairs and the amount they could declare as

income to the IRS evidenced by bogus docu-

~ the scheme was designed to “stick it back

in Uncle Sam’s ear” and to “screw the

IRS.” Moreover, the jury was specifically

instructed that, in order to convict, it was

required to find a scheme to defraud the

government of money or property.” ‘We

think the evidence was sufficient in this

case for the jury to find that Bucey and his

partner, Witt, intended to defraud the

government of money or property.

D. Conspiracy

Title 18 U.S.C. section 371, includes two

prongs: it is a crime (1) to “conspire . to

commit any offense against the United

States, or [2] to defraud the United States,

or any agency thereof in any manner or for

any purpose.” Id. Count 1 of the indict-

ment charges Bucey both with conspiracy

to defraud the United States and with con-

spiracy to commit substantive offenses

against the United States.26 On appeal,

mentation prepared by Bucey and Witt. Tr. at

1 136.

26. Specifically, count 1 of the indictment

charges Bucey with conspiracy

(A) to defraud the United States:

(i) by impairing, obstructing and defeating

the lawful functions of the Department of

Treasury: V

(a) in the collection of accurate data and

reports relating to currency transactions at

financial institutions in excess of $10,000, for

use in criminal, tax, and regulatory investiga-

tions and procmdings, and of the enforce-

ment of those laws and regulations found in

Title 31, U.S.C. section 5311 et seq., 'and Title

31, C.F.R. section, 103.11 et seq....; . »

,(b) in the obtaining of accurate .informa-

tion and data for determining the sources and

amounts of income; and .

(c) in the determination, assessment and

collection of revenue, that is, income taxes;
and . , . .

(ii) by- concealing the source of funds sub-

ject to forfeiture under the federal laws relat-

ing to narcotics; ., - '-v '- 7

(B) to willfully counsel and advise the prepa-

ration and presentation of federal income tax

returns, which returns were to be false and

fraudulent as to the material matters of the

source and amount of income, in violation of

U.S.C. section 7206(2); and

(L) to travel and cause travel in interstate

commerce and [use the mails] with the

intent to distribute the proceeds of an unlaw-

ful activity, and toperformacts ofdistri-
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Bucey asserts that the conspiracy convic-

“tion must .be set aside becausenone of the

._ actscomprising‘ the conspiracy constitutes

» a criminaloffense. ~ He marshals his argu- .

ments challenging each alleged unlawful

objective and then concludes that the only

uconspiracy proven wasa conspiracy to con-

ceal thesource of currency, which, he sub-

mits, is not criminal. ._

The indictment charges a multi-faceted

conspiracy aimed at attaining'six separate

but related objectives:

to defraud the United States by-

(1) impairing the Treasury Department’s

collection of accurate CTRs and enforce—

ment of the currency laws;

(2) impairing the Treasury’s collection of

information to determine the correct

sources and amounts of income;

(3) impairing the Treasury’s assessment

and collection of income taxes; and

(4) concealing the source of funds sub

ject to forfeiture under the federal nar-

cotics laws; and to commit the substan-

tive offenses of—

(5) willfully advising the preparation of

false income tax returns; and

(6) facilitating and distributing the pro- _

ceeds of a narcotics distribution.

[6] It is a general tenet of conspiracy

law that when an indictment alleges a con-

spiracy with multifarious objectives, a con-

viction will be sustained so long as the

evidence is sufficient to show that the de-

fendants agreed to accomplish at least one

of the alleged objectives.” See United

bution of said proceeds and facilitation of

carrying on said unlawful activity, in viola-

tion of 18 U.S.C. section l952(a)(l) and (3).

Indictment 1i 2} at 3—4. . ' ' _. ' ‘

21. In this connection, the court properly in-

structed the jury that, in order to convict Bucey

of conspiracy, the jury- had to find that Bucey

' . conspired to commit at least one of the six

alleged objectives. See Tr. at 1318. Because

none of the objectives upon which the jury may

have relied involves a legally invalid or uncon-

stitutional basis for conviction, the general ver-

dict form does not require reversal of Bucey's

conspiracy conviction. Contra Yates v. United

States, 354 US. 298, 312, 77 S.Ct. 1064, 1073, 1

LEd.2d 1356 (1957) (where a general verdict is

supportable on one pound, but an alternative

ground is invalid due to a statute of limitations

bar, and it is impossible to tell which ground

; 1312 876 FEDERAL REPORTER, 2d SERIES

States v. Soteras, 770 F.2d 641, 646

ed States v. Mackey, 571 F.2d 376,373

14 (7th Cir.1978); United States 1). lo

528 F.2d 999, 1014 (5th Cir.), cert. dé‘tit'ed, :,

429 US. 959, 97 S.Ct. 382, 50 L.Ed.2t1'"326

(1976)). ' ~

[7] Notwithstanding the abse ., 5

cey’s acts, when viewed as partzgoffléh‘“

overall illicit money laundering ,scheriié

support a conviction for conspiracy.“ 'dé-

fraud the United States by impeding,“

lawful function of the Treasury .Dep

ment as described in objectives (1) throu”

(3).28 In order to convict under the conspir-

acy to defraud clause of section 371,“?

government need not charge or prove

Bucey agreed to commit, or actually‘di

commit a substantive offense. He merel

“must have ‘agreed to interfere with r

obstruct one of [the government’s] lawful

functions by deceit, craft or trickery, o k

least by means that are dishones ’ '3 ' Uni .,

ed States 'v. Richter, 610 F.Supp. 480,:486‘

(N.D. I11.1985) (Aspen, J.) (quoting‘H

merschmidt v. United States, 265:1

182, 188, 44 S.Ct. 511, 512, 68 L.Ed-;i?

(1924)). “[A]cts which are in themselves-

legal lose their legal character when'thé

become constituent elements of an" ' ' ~

ful scheme.” Continental Ore Co.

ion Carbide & Carbon Corp., 370 US$690

707, 82 S.Ct. 1404, 1415, 8 LEd2d1 ,»

(1962). ‘ A

the jury selected, the verdict must be a ,

overruled on other grounds by Burks. a.

States, 437 US. l, 98 S.Ct. 2141, 57 '

(1978); Feela v. Israel, 727 F.2d 151,,

Cir.1984)'(“Where a verdict is general?" "

viction under one of several alternate ‘

would be unconstitutional, the convictio

beseta'sidelesttheverdictrestonandfig?

tutional basis"); Cramer v. Falmer, 683gr -‘

1376, 1380 (7th Cir.), cert. denied, 459 [RS '1

103 S.Ct. 376. 74 LEdZd 509 (1982);"

States v. 84121ka 484 F.2d 556, 560-6 ..

Cir.1973). Cf. United States v. Holguin, 868 F

201, 202-03 (7th Cir.l989). " .1

28. Thus, under Soteras, we need not d ‘

whether the conspiracy conviction may also ,_

sustained on the basis of objectives (4) ' ‘

(6).
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Although Bucey’s failure to file CTRs

:and failure to disclose the source of curren-

cy on Form 4789 are not unlawful acts,

these. acts ‘_‘lost their lawful character

whenconsidered as part of a scheme to

intentionally deprive the government of

material information it would otherwise re-

ceive.” Richter, 610 F.Supp. at 487. Quite

apart from the underlying substantive of-

fenses, Bucey is liable [for agreeing with

Witt to obstruct by deceit, craft or trickery

the lawful function of the Treasury in col-

lecting accurate CTRs (objective 1). See

Richter; 610 F.Supp. at 486; United States

v. Nersesian, 824 F.2d 1294, 1313 (2d Cir.

1987).” In addition, the evidence suffi~

ciently establishes that the Bucey-Witt

confederacy aspired to impede the function

of the Treasury in obtaining information

concerning the sources and amounts of in-

come (objective 2), and in assessing and

collecting income taxes (objective 3). Eu

cey informed the agents that by using the

Huguenot Church account as a conduit for

the cash-for-cashier’s-checks transactions,

the identity of the agents would not be

disclosed on CTRs filed by the bank with

the IRS and, thus, their identity and drug

income would be insulated from govern-

ment detection. Government’s Brief at 11;

Government’s Exhibit 4A, at 20—21. ‘Bucey

and Witt also agreed to provide bogus doc-

umentation to prevent the IRS from trac-

29. Contra United States v. Murphy, 809 F.2d

1427, 1432 (9th Cir.1987). (once court finds no

violation of the currency laws, conspiracy to

defraud'IRS charge'must also fail if it rests

solely on the alleged violations of the currency

laws); United States v. Mastmnardo, 849 F.2d

799, 803-05 (3d Cir.1988).

30. Although at the time the acts arose in this

, case money laundering'in itself was not a sub-

stantive criminal offense, courts have held that

agreements to engage in such money laundering

schemes may constitute criminal conspiracy un-

' der section 371. See United States v. Ierkins,

871 F.2d 598, 603-04, (6th Cir.l989); United

States .v. Browning, 723 F.2d 1544 (llth Cir.

1984)‘ (laundering scheme aimed in part at

thwarting IRS' identification of revenue and col-

lection of taxes subject to criminal conspiracy

conviction); United States v. Enstam, 622 F.2d

857 (5th Cir.1980) (defendants with intent to use

the laundering scheme to obstruct the IRS' tax

collecting function can be prosecuted for crimi-

nal con5pimcy), cert. denied, 450 us.912, 101

5;: :U.S. v. BUCEY"

Cltens76 F.2d 1297 (7th Cir. 1989)

1313

ing the illicit source and amount of the

agent’s income. Moreover, Bucey ex-

pressed on several occasions their plot to

“stick it back in Uncle Sam’s ear” and

"screw the IRS.” See Government’s Brief

at 19; Tr. at 623. ‘ Considering the evidence

in the light most favorable to the govern-

ment, we think this overall scheme to‘cir-

cumvent the currency reporting laws and

to prevent the IRS from collecting accurate

data, reports and income taxes supports a

conspiracy conviction regardless of the ab-

sence of substantive currency law viola-

tions. Cf United States 12. Montalvo, 820

F.2d 686, 690 (5th Cir.1987).30

E. Obstructing the Grand Jury

Count 12 of the indictment charges Bu-

cey with violating 18 U.S.C. section 1503 31

on the grounds that Bucey “well knowing

of the existence of said federal grand jury

investigation did corruptly endeavor to in-

fluence, obstruct and impede the due ad-

ministration of justice by advising, counsel-

ing and encouraging a person known to

him as ‘James O’Brien’ to give false and

misleading testimony when appearing be-

fore said grand jury.” Indictment 1l3 at

27. Bucey’s challenge is two-fold: (1) the

government failed to prove that he had the

requisite corrupt intent to impede a grand

jury investigation; and (2) his actions were

incapable of interfering with the adminis-

S.Ct. 1351, 67 L.Ed.2d 336 cert. denied, 451 US.

907,101 S.Ct. 1974. 68 LEd.2d 294 (1981); Unit-

' ed States v. Richter, 610 F.Supp. 480, 485-87

(N.D. Ill..1985) ' '

After the conduct“in this case arose, Congress

enacted legislation making money laundering a

substantive crime in the "Money Laundering

Control Act of 1986," which'is part of the Anti-

Drug Abuse Act of 1986. See Pub.L. 99-570,100

Stat. 3207 (Oct. 27, 1986) (codified at 18 U.S.C.

§§ 1956. 1957; 31 U.S£. § 5324).

31. Title 18 U.S.C. section 1503 provides in rele-

vant part: "

Whoever corruptly or by threats of force, or

by any threatening letter or communication,

endeavors to influence, intimidate or impede

any grand or petit juror . . . or corruptly or by

threats of force, or by any threatening letter

or communication, influences, obstructs, or

impedes, or endeavors to influence, obstruct

or impede, the due administration of justice,

shall be fined not more than $5,000 or impris-

oned not more than five years, or both.
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5 tration of :justice sincethe putative grand

"jury-“witness” was a fictional character.

[8] Toestablish a violation of section

1503, the gavernment must demonstrate

thatthe “defendant knew of the pending

judicial proceeding and specifically intend-

ed to impede its administration.” United

States 'v. Guzzino, 810 F.2d 687, 696 (7th

“Cir.) (citation omitted), cert. denied, 481

U.S. 1030, 107 S.Ct. 1957, 95 L.E.d2d 529

(1987). Section 1503 is violated when a

defendant interferes with the due adminis-

tration‘of justice by tampering with a wit-

ness. See United States v. Rovetuso, 768

F.2d 809, 824 (7th Cir.1985), cert. denied,

474 US. 1076, 106 S.Ct. 838, 88 L.Ed.2d 809

(1986), cert. denied, 476 US. 1106, 106

S.Ct. 1951, 90 L.Ed.2d 360 (1986). We do

not think the fact that O’Brien (agent Dem-

bitz’ pseudonym) was a “fictional” grand

jury witness precludes an obstruction of

justice conviction. The statute proscribes

the endeavor to influence or obstruct the

administration of justice; thus, “the impos-

sibility of accomplishing the goal of an

obstruction of justice does not prevent a

prosecution fer the endeavor to accomplish

the goa.’ United States v.31imben‘y,

744 F.2d 580, 583 (7th Cir.1984) (citing 0s-

born v. United States, 385 US 323, 333,

87 S.Ctfi429,’ 435, 17 L.Ed.2d 394 (1966)

(where defendant Osborn allegedly em-

ployed informer to contact prospective ju-

ror, fact thatinformer never intended to

carryout scheme did not preclude defen-

dant’s conviction for endeavoring to bribe

juror)) See also United States v. Rosner,

485 F.2d 1213,1228 (2d Cir.1973), cert. de-

nied, 417 U.S. 950, 94 S.Ct. 3080, 41 L..Ed

2d 672 (1974). Thus, Dembitz’ fictitious

identity as a grand jury witness does not

exonerate Bucey from his “endeavor”to

influence the proper administration of the

grand jury-

[9] In addition, viewing the evidence in

the light most favorable to the govern-

ment, we think it was sufficient for the

jury to conclude that Bucey possessed the

requisite corrupt intent to influence the

administration of justice. This court eluci-

mmwmnam:1111021113
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States v. Machi, 811 F.2d 991(7th c

1987), and aligned itself with the’F firth

cess in his fraud would have likely . ,

[sic] resulted in an obstruction offish“

’ble conSequences of one’s acts. _

Id. at 998 (quoting United States '

Bucey, who had been apprised

ongoing grandjury investigation and ofth - _

grandjury testimony with his attorney

instructed Dembitz to provide false

misleading testimony to the grandj

We think a jury could readily. infer... a_

Bucey had knowledge or notice that:th'

success of his fraudulent endeavor.would

likely influence the just administration" J 7 '

the grand jury proceedings. See Un '

States 2). Shannon, 836 F.2d 1125 (8th,

(sustaining obstruction of justice convi o_-_”

based upon defendant’s advice to form

bank teller, who was prospectivegran;

jury witness, that it would be “in her,

interest” to forget about any large ;..

cy transactions which she had proces cg)

cert. denied, — U.S. —, 108 S.Ct.

100 L.Ed.2d 930 (1988). "

F. Prejudicial Reference toDrug

[10] The final'issue in Bucey’s b -

of challenges on appeal'is whether the 1:3

erences to narcotics trafficking during: ‘7-

course of the trial were prejudicial to '=

defendant. In a pretrial motion,

moved that the district court strike .

plusage all references to drug dcalm‘f

the indictment and bar all evidence ' ‘ .

ing to drug dealing at trial. Bucey

tends that the district court’s denial of

motion was in error and that, because

was no evidence that he had direct kno

edge that the undercover agents wereH

ing as drug dealers, admission of the 5‘

references was unduly prejudicial. _". -

cause we agree fully with the distri*

$320ciiagsed390smon of this issue, we do no 
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think the court abusedits discretion in de-

.nying.Bucey’s motion. ,.

Thiscourthas' stated that “evidence of

other crimes may be presented when they

are so blended or connected with the one on

trial‘that'proof of’one incidently involves

the other or‘ explains the circumstances

thereof or tends logically to prove any ele-

ment of the crime charged.” United

States v. Darn, 561 F.2d 1252, 1258 (7th

Cir.1977). See also United States 12. More-

no—Nunez, 595 F.2d 1186, 1188 (9th Cir.

1979); United States 1:. Wilson, 578 F.2d

67, 72 (5th Cir.1978). As the court below

acknowledged, evidence of other acts may

be admissible if it would assist the jury in

understanding the factors surrounding the

crime at issue and if the absence of evi-

dence concerning the other acts would

leave a “chronological and conceptual voi ”

in the story. See United States v. Hatta-

way, 740-F.2d 1419, 1425 (7th Cir), cert.

denied, 469 US. 1089, 105 S.Ct. 599, 83

L.Ed.2d 708 (1984), cert. denied, 469 US.

1028, 105 S.Ct. 448, 83 L.Ed.2d 373 (1984).

In the instant case, the references to nar-

cotics trafficking in both the indictment

and at trial served to explain the purpose

of and circumstances surrounding the mon-

ey laundering scheme. We do not think

the risk of unfair prejudice arising from

this evidence substantially outweighed its

probative value. *-

III. .

Accordingly; we reverse Bucey’s convic-

tion on counts 8—11 for violations of the

currency reporting laws and dismiss the

indictment on these counts. In addition,

we affirm Bucey’s conviction for conspir-

acy, mail and wire fraud and obstructitin of

justice,and, in accordance with our usual

practice,we direct that he be resentenced.

See United States v. Holzer, 840 F.2d 1343,

1352 (7th Cir.1988) (citing United States v.

Manzella, 791 F.2d 1263, 1270 (7th Cir.

1986)).

ArmunnmPAa'r, Rmnsm
umm

REMANDED wrrn DIRECTIONS.

James F. SMITH, Plaintiff—Appellant,

GENERAL SCANNING, INC.,..

Defendant-Appellee.

: No. 88-1917.

United States Court of Appeals,

Seventh Circuit.

Argued Jan. 6, 1989.

Decided June 8, 1989.

Terminated employee brought action

under the Age Discrimination in Employ-

ment Act against his former employer.

The United States District Court for the

Eastern District of Wisconsin, Terence T.

Evans, J., granted summary judgment for

employer, and employee appealed. The

Court of Appeals, Manion, Circuit Judge,

held that: (1) the fact that employee falsi-

fied his resume when applying for employ-

ment did not preclude him from establish-

ing a prima facie case, and (2) lack of

seniority and poor performance evaluations

were legitimate, nondiscriminatory busi-

ness reasons fordischarging employee.

Affirmed.

1. Civil Rights @4403) N

In reduction in force case under Age

Discriminationin EmploymentAct, plain-

tiff can establish prima facie case by show-

ing that he was within protected age

group, that he was performing according to

his employer’s legitimate expectations, that

he was terminated, and that others not in

protected class were treated more favor-

ably; if plaintiff makes. this showing,re-

buttable presumption of discrimination

arises and burden of production shifts to

defendant employer to articulate legitimate

and nondiscriminatory reasons for dis-

charge. Age Discrimination in Employ-

ment Act of 1967, §§ 2-17,14(b), as amend-

ed, 29 U....SCA §§ 621-634, 633(b).
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Tapes of a conversation between Barnes and McGee on April 3, 1990 ("the McGee

Tape"), and a conversation between Barnes and Jones on April 11, 1990 ("the

Jones Tape"), were played at trial. The conversations described the roles of

various conspirators and discussed who might have been responsible for the

March 7 arrests. [FNZ] McGee argues that he is entitled to a new trial because

the Jones Tape was inadmissible hearsay, because the tapes were inaudible, and

because the district court erred by allowing the prosecution to play only

selected portions of the tapes.

FN2. Neither the tapes nor their transcripts are part of the record on

appeal. The substance of the conversations has been gleaned from Barnes's

testimony.

[4][5] A. The Conspirator Hearsay Issue. Statements made "by a

coconspirator of a party during the course and in furtherance of the

conspiracy" are not hearsay. Fed.R.Evid. 801(d)(2)(E). Using the procedure

approved in United States v. Bell, 573 F.2d 1040, 1044 (8th Cir.1978), the

district court conditionally admitted the tapes and then found at the close of

the government’s evidence that the government had proved the existence of the

conspiracy at the time of the taped conversations by a preponderance of the

evidence. We review this finding for clear error. See United States v.
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Meeks, 857 F.2d 1201, 1203 (8th Cir.1988). As our prior review of the evidence

makes clear, the trial court’s Bell ruling was not clearly erroneous.

McGee argues that the conversation recorded in the Jones Tape was not made

"during the course of" the conspiracy because the conspiracy had ended by April

11, 1990. A CONSPIRACY ”is presumed to exist until there has been an

AFFIRMATIVE showing that it has terminated, and its members continue to be

conspirators until there has been an AFFIRMATIVE showing that they have

WITHDRAWN." United States v. Lewis, 759 F.2d 1316, 1343 (8th Cir.), cert.

denied, 474 U.S. 994, 106 S.Ct. 407, 88 L.Ed.2d 357 (1985). To withdraw

from a conspiracy, a conspirator *422 must "either [make] a clean breast to

the authorities or [communicate] his withdrawal in a manner reasonably

calculated to reach co-conspirators." Askew, 958 F.2d at 812-13. Here,

there was overwhelming evidence that the conspiracy continued beyond April 11,

1990, and no evidence that McGee had affirmatively withdrawn.

[6] McGee also argues that the conversation was not "in furtherance

of" the conspiracy. This term is interpreted broadly. See United States v.

Johnson, 925 F.2d 1115, 1117 (8th Cir.1991). Statements are admissible under

801(d)(2)(E) if the overall effect of the conversation is to facilitate the

conspiracy. See United States v. Leisure, 844 F.2d 1347, 1361-62 (8th

Cir.), cert. denied, 488 U.S. 932, 960, 109 S.Ct. 324, 403, 102 L.Ed.2d 342

(1988). The Jones Tape conversation covered many subjects, including the

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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identity of the informant responsible for the March 7 arrests, McGee’s

arrangements with Jones and Barnes, and McGee's relationship with Mason. The

evidence establishes that much of this conversation was in furtherance of the

cocaine conspiracy. See United States v. Krevsky, 741 F.2d 1090, 1095 (8th

Cir.1984) (discussion of conspirators’ duties and particulars of their

operations); Meeks, 857 F.2d at 1203 (statements identifying a source of

cocaine). Thus, the Jones Tape was properly admitted.

B. Issues of Audibility and Selective Playing. Prior to trial, the district

court denied McGee's motion for a pretrial hearing to determine the audibility

of some 32 tapes that the government might offer. At trial, the government

first offered to play portions of the McGee Tape after it was identified by

Barnes. The district court permitted the government to play selected portions

of the tape but sustained defense objections to the use of government—prepared

transcripts of the tape, explaining that, "I'm interested in what they [the

jurors] hear." As the tapes were played, there was considerable sidebar

colloquy about whether the listener was able to identify who was speaking and

about the poor audibility of portions of the tapes. However, no defense

counsel objected during trial that the tapes were so inaudible that they should

not be played at all, or requested that portions in addition to those selected

by the government also be played. During its deliberations, the jury asked to

replay one of the tapes; the district court sustained defense objections to
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UNITED STATES of America, Plaintiff-Appellee,

v.

Arloha Mae PINTO, Defendant-Appellant.

UNITED STATES of America, Plaintiff-Appellee,

v.

Marcel Samuel LAMBERT, Defendant-Appellant.

NOS. 87-1023, 87-1045.

United States Court of Appeals,

Tenth Circuit.

Jan. 29, 1988.

Defendants were convicted in the United States District Court for the District

of Kansas, Dale E. Saffels, J., of conspiring to defraud the United States and

falsifying tax returns, and one defendant was additionally convicted of five

counts of tax evasion, and defendants appealed. The Court of Appeals, Baldock,

Circuit Judge, held that: (1) evidence was sufficient to support

convictions; (2) there was sufficient evidence of existence of conspiracy to

render coconspirator hearsay admissible; (3) there was no fatal variance

between indictment and proof; (4) severance was not required; and (5) statute

of limitations had not run on conspiracy count.

Affirmed.

[1] CONSPIRACY k47(6)

91k47(6)

There was sufficient evidence that defendant had substantial income from sale

and distribution of marijuana to support taxpayer’s convictions of conspiring

to defraud the United States and of falsifying tax return, though IRS agents

who testified were unable to state amount of taxpayer's income from drug

trafficking. 18 U.S.C.A. SS 2, 371; 26 U.S.C.A. s 7206(1).

[1] INTERNAL REVENUE k5303

220k5303

There was sufficient evidence that defendant had substantial income from sale

and distribution of marijuana to support taxpayer’s convictions of conspiring

to defraud the United States and of falsifying tax return, though IRS agents

who testified were unable to state amount of taxpayer's income from drug

trafficking. 18 U.S.C.A. ss 2, 371; 26 U.S.C.A. s 7206(1).

[2] CONSPIRACY k24(1)

91k24(1)

Formerly 91k24

Evidence in conspiracy prosecution must support finding that conspirators had

unity of purpose or common design and understanding.

[3] CONSPIRACY k47(6)

91k47(6)

There was sufficient evidence that defendant knew of conspiracy to evade taxes

on marijuana profits and knowingly participated in conspiracy to support her

conviction for conspiring to defraud the United States, though majority of
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evidence regarding marijuana trafficking directly implicated only defendant’s

husband. 18 U.S.C.A. ss 2, 371.

[4] INTERNAL REVENUE k5303

220k5303

There was sufficient evidence that defendant did not have legitimate home

mortgage and did not pay mortgage interest as stated on income tax return to

support her conviction of falsifying tax return. 26 U.S.C.A. s 7206(1).

[5] INTERNAL REVENUE k5306

220k5306

There was sufficient evidence of opening net worth of taxpayer and probable

source of income to support defendant's tax evasion convictions, using cash

expenditure method of proof; opening worth of defendant, including cash on

hand, did not have to be established by formal net worth statement, and

accurate cash on hand figure did not have to be offered for beginning of each

taxable year in indictment. 26 U.S.C.A. s 7201.

[6] CRIMINAL LAW k427(3)

110k427(3)

Challenged testimony concerning statements of codefendant, even assuming they

were coconspirator hearsay, could have been conditionally admitted subject to

being connected up, where statements were admitted before trial court found

there was substantial evidence that conspiracy existed. Fed.Rules Evid.Rule

801(d)(2), 28 U.S.C.A.

[7] CRIMINAL LAW k427(2)

110k427(2)

Coconspirator hearsay is properly admitted if trial court makes factual

determination that Government has established, by preponderance of evidence,

that conspiracy existed, declarant and defendant were members of

conspiracy, and hearsay statements were made in course and in furtherance of

conspiracy. Fed.Rules Evid.Rule 801(d)(2), 28 U.S.C.A.

[7] CRIMINAL LAW k427(5)

110k427(5)

Coconspirator hearsay is properly admitted if trial court makes factual

determination that Government has established, by preponderance of evidence,

that conspiracy existed, declarant and defendant were members of

conspiracy, and hearsay statements were made in course and in furtherance of

conspiracy. Fed.Rules Evid.Rule 801(d)(2), 28 U.S.C.A.

[a] CRIMINAL LAW k427(5)

110k427(5)

There was sufficient evidence of existence of conspiracy to warrant admitting

against defendant, as coconspirator hearsay, testimony of statement by

codefendant; nonhearsay testimony linked defendant to drug trafficking, which

was integral part of alleged conspiracy to evade taxes on income generated by

sale and distribution of marijuana. Fed.Rules Evid.Rule 801(d)(2), 28 U.S.C.A.
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[9] INDICTMENT AND INFORMATION k171

210k171

Variance occurs when evidence presented at trial establishes facts different

from those alleged in indictment.

[10] INDICTMENT AND INFORMATION k171

210k171

Pivotal inquiry, in assessing claim of fatal variance between indictment and

proof, is whether there has been variance in proof which affects substantial

rights of accused.

[11] CONSPIRACY k43(12)

91k43(12)

There was no fatal variance between conspiracy charged in indictment, to hide

substantial income from sale and distribution of marijuana and to evade payment

of taxes on that and other income, and proof at trial of conspiracy to possess,

sell, and distribute marijuana; although defendant was not charged with

conspiring to sell drugs, she could anticipate from indictment that evidence of

her involvement in overt acts of possessing, selling, and distributing

marijuana would be presented at trial. 18 U.S.C.A. ss 2, 371.

[12] CRIMINAL LAW k422(1)

110k422(1)

Presentation of evidence concerning codefendant’s drug activities unrelated to

joint charge of conspiring to defraud the United States did not result in

transference of guilt affecting defendant’s substantial rights; as to joint

charge, evidence indicated that defendants acted in concert, to effectuate

common illicit goal of evading taxes by concealing income derived from sale and

distribution of marijuana. 18 U.S.C.A. ss 2, 371.

[13] CRIMINAL LAW k622.2(11)

110k622.2(11)

Quantitative disparity in evidence, without more, provides no justification for

severance in conspiracy case.

[14] CRIMINAL LAW k622.2(1)

110k622.2(1)

Defendant was not entitled to severance of her and codefendant’s conspiracy

prosecutions, given Government's order of proof, trial court’s continuous

admonitions, and interests of judicial economy, notwithstanding disparity in

weight of evidence and marital relationship between defendant and

codefendant. 18 U.S.C.A. ss 2, 371.

[14] CRIMINAL LAW k622.2(1l)

110k622.2(11)

Defendant was not entitled to severance of her and codefendant's conspiracy

prosecutions, given Government's order of proof, trial court’s continuous

admonitions, and interests of judicial economy, notwithstanding disparity in

weight of evidence and marital relationship between defendant and

codefendant. 18 U.S.C.A. ss 2, 371.
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[15] CRIMINAL LAW k150

110k150

Object of defendants' conspiracy, concealment of income from sale and

distribution of marijuana, did not end with filing of their income tax returns

for specific year and, thus, statute of limitations for conspiracy did not

begin to run upon such filing; filing of returns was but first step in process

of evading taxes on income, with additional overt acts subsequently undertaken

to conceal marijuana income in attempt to make evasion succeed. 18

U.S.C.A. ss 2, 371; 26 U.S.C.A. s 6531.

[16] CRIMINAL LAw k772(6)

110k772(6)

Defendant is entitled to instruction regarding his theory of defense, but trial

court need not follow exact language in instruction tendered by defendant.

[l6] CRIMINAL LAW k834(3)

110k834(3)

Defendant is entitled to instruction regarding his theory of defense, but trial

court need not follow exact language in instruction tendered by defendant.

[17] CRIMINAL LAw k829(1)

110k829(1)

Substance of instruction tendered by defendants, which stated that jury had to

find defendants not guilty if evidence failed to establish beyond reasonable

doubt that defendants had taxable income from sales of marijuana, was contained

in charge given to jury and, therefore, trial court was not required to give

tendered instruction.

[18] CRIMINAL LAW k810

110k810

Trial court's instruction on cash expenditure method of proving tax evasion was

neither confusing nor inconsistent, but rather properly directed jury to

determine whether expenditures in excess of reported income could be

accounted for by assets available at outset of prosecution period. 26

U.S.C.A. s 7201.

[18] INTERNAL REVENUE k5317

220k5317

Trial court’s instruction on cash expenditure method of proving tax evasion was

neither confusing nor inconsistent, but rather properly directed jury to

determine whether expenditures in excess of reported income could be

accounted for by assets available at outset of prosecution period. 26

U.S.C.A. s 7201.

*428 Linda L. Sybrant, Sp. Asst. U.S. Atty., Kansas City, Mo. (Benjamin L.

Burgess, Jr., U.S. Atty., Kansas City, Kan., with her on the brief), for

plaintiff-appellee.

James L. Eisenbrandt, Morris, Larson, King and Stamper, Overland Park, Kan.,

for defendant-appellant Arloha Mae Pinto.

Bruce C. Houdek, James, Millert, Houdek, Tyrl & Sommers, Kansas City, Mo., for
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defendant—appellant Marcel Samuel Lambert.

Before MOORE, McWILLIAMS and BALDOCK, Circuit Judges.

BALDOCK, Circuit Judge.

On April 1, 1986, defendant-appellant Marcel Samuel Lambert (Lambert) and his

wife, defendant-appellant Arloha Mae Pinto (Pinto), were named in a seven-count

indictment. They were jointly charged with one count of conspiring to defraud

the United States, in violation of 18 U.S.C. s 371, and one count of

falsifying a tax return, in violation of 26 U.S.C. s 7206(1) and 18

U.S.C. s 2. Defendant Lambert also was charged with five counts of tax

evasion, in violation of 26 U.S.C. s 7201.

A jury found defendants guilty on all counts. The court sentenced defendant

Lambert to seven consecutive two-year terms of imprisonment and defendant Pinto

to concurrent three—year terms of imprisonment. Both defendants appeal,

contending that: 1) the evidence was insufficient to support the convictions;

2) the trial court erroneously admitted co-conspirator hearsay; 3) there was a

fatal variance, as to the conspiracy count, between the indictment and the

evidence presented at trial; 4) the trial court erred in denying severance;

5) the conspiracy count should have been dismissed because the statute of

limitations had expired; and 6) the trial court failed to give defendants'

instruction regarding their theory of defense and improperly instructed the

jury regarding the cash expenditure method of proving tax evasion. We affirm.

The rather complex factual background of these cases will be briefly

summarized, with additional facts discussed as they pertain to the issues

raised by defendants. At trial, the government presented its case in two

parts, initially introducing evidence pertaining to the joint charges of

conspiring to conceal taxable income derived from the sale and distribution of

marijuana in 1977 and of claiming a false home mortgage interest expense on

Pinto’s 1980 tax return. The essence of the government's theory was that

defendants concealed $150,000 in marijuana income by using cash to purchase the

first in a series of three homes and later obtaining sham mortgages to create

the appearance that the purchase money came from loans.

Marty Ritschel and Michael Bono testified that they purchased substantial

quantities of marijuana from Lambert over an approximately two-year period

commencing in 1976. Sally Robinson Wells testified that in September of 1977,

Lambert "fronted" 300 pounds of marijuana to her former husband, Bruce

Robinson, and another man. Robinson testified that the bales were weighed in

defendants’ basement and transported in Lambert’s car to a "stash" house. The

marijuana was then stolen. Soon after the theft was discovered, the parties to

the transaction held a meeting, at which time Pinto demanded payment for the

stolen marijuana and identified the lost $100,000 as hers.

Regarding the series of real estate transactions, it was revealed that during

the final two months of 1977, Pinto took $149,000 in cash and purchased

eighteen cashier's checks from sixteen different banks in the Kansas City

area. With the cashier's checks, $1,154.66 in cash and a mortgage in favor of

the builder, Pinto bought a $190,500 home in Leawood, Kansas. Neither Pinto

nor Lambert reported the $150,000 on their respective 1977 income tax returns.

In November of the following year, defendants sold the house. With the

proceeds from that sale, plus an additional $31,960.19 in cash, Pinto purchased
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outright a *429 second home in Leawood for $220,050. On December 5, 1978,

Pinto presented her realty company with a $150,000 note and mortgage, which had

been executed in favor of a Cayman Islands corporation formed by Lambert, and

requested that a lien be filed against the residence she had purchased outright

the previous month.

In early 1980, defendants bought yet another residence, again in Leawood. The

mortgage on the second home was rolled over into a new note in favor of the

offshore corporation. On March 25, 1981, Pinto filed her 1980 income tax

return and reported a deductible home mortgage interest expense of $20,424.00,

an amount arrived at by computing interest on the $150,000 note. Defendants

sold the third residence in November of 1985. On November 8, 1985, they gave

the title insurance company a Deed of Release, dated November 20, 1984, which

stated that the second mortgage was released "in consideration of the full

payment" of the debt.

Following a summary of the evidence admitted on the joint charges, the

government, employing the cash expenditure method of proof, endeavored to prove

the tax evasion charges filed against Lambert. An analysis of defendants'

financial activities for the years 1974 through 1978 established that they

spent $115,913.96 more cash than they had available, signifying that Lambert

did not have an appreciable amount of cash on hand in 1979, the beginning of

the indictment period. The government then analyzed the tax years 1979 through

1983 and established that Lambert's cash expenditures far exceeded his reported

income.

Additional evidence was presented to show that Lambert took steps to conceal

income and thereby evade the payment of taxes. The government established that

Lambert dealt almost exclusively in cash, and that among his sizeable cash

expenditures were the purchases a number of automobiles, none of which were

registered in his name or titled in the state of Kansas. In 1980, Lambert

directed his brother, who was preparing their parents' estate tax returns, to

report a non-interest bearing loan of $50,000, which Lambert represented their

father had made to him in 1976, and also to report $60,000 cash on hand, an

amount which Lambert represented had been given to him by their parents.

I.

Both defendants strenuously argue that the evidence was insufficient to

support their convictions. Our standard for evaluating the sufficiency of the

evidence is well established. We view all the evidence, both direct and

circumstantial, together with the reasonable inferences to be drawn therefrom,

in the light most favorable to the government. United States v. Hooks, 780

F.2d 1526, 1529 (10th Cir.), cert. denied, 475 U.S. 1128, 106 S.Ct. 1657, 90

L.Ed.2d 199 (1986). We then must determine whether a reasonable jury could

find the defendants guilty beyond a reasonable doubt. Id. at 1531.

A.

Defendant Lambert claims that the evidence was insufficient to show that he

had substantial income from the sale and distribution of marijuana. In a

related argument, defendant Pinto asserts that the evidence was insufficient to

show that she intended to join a conspiracy to evade taxes on that income.

[1] It is true, as defendants point out, that the Internal Revenue Service

(IRS) agents who testified were unable to state the amount of defendants’

income from drug trafficking. Nevertheless, there was substantial evidence to

support the jury’s conclusion that defendants derived a significant amount of
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income from the sale and distribution of marijuana. At one time, Lambert

described himself as the "main man" for supplying marijuana in Kansas City.

Ritschel testified that he had paid Lambert more than $200,000 for the

marijuana that he had purchased between 1976 and 1978. Bono testified that he

had purchased marijuana from Lambert on six occasions, each time buying

quantities of twenty-five to fifty pounds at a price of $285 per pound. That

testimony, along *430 with other evidence indicating that defendants dealt

almost exclusively in cash and failed to report the $150,000 used to purchase

the first residence, supports a reasonable inference that the funds used by

Pinto to purchase the residence were derived from the sale of marijuana.

In arguing that the government failed to show that she had the requisite

intent to join the conspiracy, defendant Pinto similarly alleges that there was

no evidence of marijuana income, and in addition asserts that there was no

evidence to show that she had knowledge of marijuana profits realized by

Lambert or of the illegitimate nature of the two mortgages. We cannot agree.

Contrary to Pinto's assertion, she does not stand convicted without proof of

her knowledge of the conspiracy’s objective or solely because of her

relationship with Lambert. See, e.g., United States v. Jones, 808 F.2d 754,

756 (10th Cir.1987); United States v. McMahon, 562 F.2d 1192, 1196-97 (10th

Cir.1977).

[2] "The essence of the crime of conspiracy is an agreement to violate the

law." United States v. Troutman, 814 F.2d 1428, 1446 (10th Cir.1987). In a

conspiracy prosecution, the evidence must support a finding that the

conspirators had a unity of purpose or a common design and understanding.

United States v. Kendall, 766 F.2d 1426, 1431 (10th Cir.1985), cert.

denied, 474 U.S. 1081, 106 S.Ct. 848, 88 L.Ed.2d 889 (1986). The existence

of an agreement to accomplish an unlawful objective "may be inferred from a

’development and a collocation of circumstances.’ " United States v. Pack,

773 F.2d 261, 265-66 (10th Cir.1985) (quoting Glasser v. United States, 315

U.S. 60, 80, 62 S.Ct. 457, 469, 86 L.Ed. 680 (1942)).

[3] The government was required to show that Pinto knew of the conspiracy to

evade taxes on marijuana profits and knowingly participated in the

conspiracy. United States v. Kendall, 766 F.2d at 1431-32. Despite the

fact that the majority of the evidence regarding the marijuana trafficking

directly implicated only her husband, there was evidence which linked Pinto to

the trafficking and thus supported a reasonable inference that she knew of the

existence of profits derived from the sale of marijuana. For instance, it was

shown that large quantities of marijuana were stored in the basement of the

house where she lived with Lambert. When the $100,000 drug deal went awry,

Pinto claimed ownership of the stolen marijuana and demanded payment of the

money lost as a result of the theft. Her knowledge of both the existence of

marijuana profits and the use of the sham mortagages to conceal those profits

was demonstrated by the fact that her purchase of the first residence was, in

effect, a cash transaction, the bulk of the purchase price having been

comprised of cashier's checks which she had acquired earlier with $149,000 in

cash. Moreover, as discussed below, there was other evidence which indicated

that Pinto had knowledge of the illegitimate nature of the mortgages.

B.

[4] Both defendants assert that the government failed to prove either that

Pinto did not have a legitimate home mortgage or that she did not pay mortgage
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interest as stated on her 1980 income tax return.

The nature of the purported mortgages and Pinto’s failure to pay any mortgage

interest can be inferred from the evidence presented. In the latter half of

1978, Lambert set up a corporation in the Bahamas, Luxaco Limited (Luxaco), and

another corporation in the Cayman Islands, Yarrabee International Limited

(Yarrabee). At that time, the secrecy laws of the Bahamas and the Cayman

Islands prevented the United States government from investigating corporations

established in those countries. Pursuant to a 1984 agreement between the

United States and the Cayman Islands, the government obtained public records

pertaining to Yarrabee as well as records kept by the law firm and the

management company which represented the corporation. Those records revealed

that Yarrabee was a subsidiary of Luxaco and that the corporation had issued

only three shares of stock at a price of one dollar per share. No mortgages or

schedules of payments were *431 found. A letter dated March 17, 1980,

provided that there would be no further use for the corporation after the

release of the mortgage had been finalized. The transcript also reflects the

testimony of the designated agent for Yarrabee, a Kansas City attorney, who

testified that Pinto made no interest payments to his law firm.

C.

[5] Defendant Lambert makes a three-pronged attack on the sufficiency of the

evidence presented to show that he had taxable income in excess of that

reported on his returns for the years 1979 through 1983. [FNl] He contends

that the government failed to 1) show that he did not have cash on hand in

1979, 2) offer an accurate cash on hand figure for the beginning of each

taxable year in the indictment period and 3) establish a likely source of

income.

FNl. During the indictment period, Lambert's cash expenditures far

exceeded his reported income: in 1979, his income was $36,000, while cash

expenditures totalled $132,098.31; in 1980, his income was $6,000, while

cash expenditures totalled $134,265.44; in 1981, his income was $6,000,

while cash expenditures totalled $100,820.79; in 1982, his income was

$7,000, while cash expenditures totalled $34,160.21; and in 1983, his

income was $30,000, while cash expenditures totalled $158,901.39.

The government employed the cash expenditure method of proof, which permits

circumstantial proof of a defendant’s taxable income in cases where the

prosecution is unable to show directly specific items of such income.

United States v. Bianco, 534 F.2d 501, 503 (2d Cir.), cert. denied, 429

U.S. 822, 97 S.Ct. 73, 50 L.Ed.2d 84 (1976).

Under the ’cash expenditures’ method, after taking into account the amount of

resources the taxpayer had on hand at the beginning of a period, the income

received by the taxpayer for the same period is compared with his expenditures

that are not attributable to his resources on hand or non—taxable receipts

during the period. A substantial excess of expenditures over the combination

of reported income, non-taxable receipts, and cash on hand may establish the

existence of unreported income. .

United States v. Citron, 783 F.2d 307, 310 (2d Cir.1986). The relevant

issue is whether expenditures in excess of reported income can be accounted for

by assets available at the outset of the prosecution period or non-taxable
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receipts during the period. Taglianetti v. United States, 398 F.2d 558,

565-66 (lst Cir.1968), aff’d, 394 U.S. 316, 89 S.Ct. 1099, 22 L.Ed.2d 302

(1969); see also United States v. Pack, 773 F.2d at 264-65 (establishing

unreported income by cash expenditure method of proof).

While the opening net worth of the taxpayer, including cash on hand, must be

demonstrated "to a reasonable certainty," it need not be established by a

formal net worth statement. United States v. Citron, 783 F.2d at 315.

Here, the government compared defendants’ cash expenditures during the years

1974 to 1978 with the amount of income reported on their tax returns, plus

other funds they had available, resulting in a showing that cash expenditures

exceeded reported income and other funds by $115,913.96. See United States

v. Terrell, 754 F.2d 1139, 1146-47 (5th Cir.), cert. denied, 472 U.S. 1029,

105 S.Ct. 3505, 87 L.Ed.2d 635 (1985). That comparison tended to show that

defendant could not have had a significant amount of cash on hand and thus

supports the jury's conclusion that Lambert had insufficient assets at the

beginning of the prosecution period to have supported his expenditures in any

of those years. [FNZ] United States v. Bianco, 534 F.2d at 505.

FNZ. In Bianco, the defendant’s contention that the government failed

to negate the possibility of a cash hoard was rejected because there was no

evidence to indicate that the defendant had such a cache. United States

v. Bianco, 534 F.2d at 505. As the court explained,

[01f course, as in any criminal prosecution, the defendant is under no

obligation to prove any particular set of facts, including the existence of

a non-taxable source, such as a ’cash hoard’ from which his expenditures

were made. But once the government has introduced sufficient evidence from

which the jury could conclude with reasonable certainty that no such assets

existed, the defendant remains silent at his own peril.

Id. at 505-06 (citations omitted).

Nor was the government required to offer an accurate cash on hand figure, as

*432 part of opening net worth, for the beginning of each taxable year in

the indictment period. See United States v. Mastropieri, 685 F.2d 776, 784

(2d Cir.), cert. denied, 459 U.S. 945, 103 S.Ct. 260, 74 L.Ed.2d 203

(1982). In a cash expenditure case, reasonable certainty may be established

without presenting opening net worth positions for each of the taxable years so

long as the proof "makes clear the extent of any contribution which beginning

resources or a diminution of resources over time could have made to

expenditures." Taglianetti v. United States, 398 F.2d at 565. Thus, there

need not be any formal opening net worth statement, which would include cash on

hand, so long as sources of available funds are identified and quantified.

Id. at 565 n. 7. The purpose of including an accurate identification of any

diminution of resources is to enable the jury to determine if expenditures were

financed by a liquidation of assets, depletion of a cash hoard or unreported

income. United States v. Citron, 783 F.2d at 315. For example, if an asset

is sold, an accounting must be made of that fact because the proceeds could be

used to finance expenditures during the year in question. See Taglianetti

v. United States, 398 F.2d at 564. The government accounted for the sale or

disposal of assets during the indictment period, and none of the assets

acquired by Lambert during that time were income-producing. The evidence
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presented was sufficient to enable the jury to determine whether the

expenditures in excess of reported income could be accounted for by assets

available at the opening of the prosecution period or by non-taxable receipts

during the period. Id. at 565-66.

Defendant's final contention, that the government did not establish a probable

source of income, is also unavailing. By presenting evidence pertaining to

Lambert’s involvement in marijuana and cocaine trafficking, the government met

its burden of showing ”at least one 'likely source' of taxable income."

United States v. Bianco, 534 F.2d at 506; see United States v.

Mastropieri, 685 F.2d at 784-86. Such evidence was sufficient to support the

inference that the cash expenditures proved were attributable to currently

taxable income. See United States v. Bianco, 534 F.2d at 506-07.

Upon a careful review of the record, we conclude that defendants' sundry

claims are without merit and hold that the evidence was sufficient to support

the jury’s verdict.

II.

Defendant Pinto next asserts that the trial court erred in admitting certain

hearsay statements. She argues that the court failed to follow the preferred

order of proof for the admission of co-conspirator hearsay and erroneously

found that the government had shown the existence of a conspiracy.

At the outset of the trial, Ritschel and Bono testified about their marijuana

dealings with Lambert. During the testimony of Sally Wells, defense counsel

objected to the admission of any statements made by Lambert to Wells concerning

Lambert’s involvement in marijuana trafficking and his identification of boxes

in defendants’ basement as containing marijuana. In allowing the testimony,

the court apparently agreed with the government’s argument that the statements

were admissible as admissions made by Lambert and therefore were not hearsay.

Rec. vol. III at 81-88; .see Fed.R.Evid. 801(d)(2). Wells then testified that

during the meeting about the stolen marijuana, Pinto identified the lost

$100,000 as hers. Upon the succeeding direct examination of Wells’ ex-husband,

Bruce Robinson, a question was asked about Robinson's discussions with Lambert

concerning marijuana distribution. Counsel for Pinto again objected on grounds

of hearsay. The court found that there was substantial evidence, independent

of the statements at issue, that a conspiracy existed, that both defendants

were members of the conspiracy and that the statements were made during the

course and in furtherance of the conspiracy. Rec. vol. III at 101. The court

subsequently restated its finding that the government had shown the existence

of a conspiracy. Rec. vol. VII at 789.

*433 [6] Defendant apparently is arguing that the court failed to follow

the "preferred order of proof" [FN3] by admitting co-conspirator hearsay before

finding the existence of a conspiracy. That argument fails, primarily because

the hearsay statements offered in the course of direct examination of Wells

were admitted as admissions by Lambert. Even assuming the statements were

admitted as co-conspirator hearsay, they would have been conditionally

admissible subject to being connected up. See United States v. Hernandez,

829 F.2d 988, 994 (10th Cir.1987). The other statements which defendant now

contends were improperly admitted were allowed after the trial court had found

the existence of a conspiracy.

FN3. This court recently clarified the meaning of the term "preferred
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order of proof" as it pertains to the admission of co-conspirator hearsay.

In United States v. Hernandez, 829 F.2d 988 (10th Cir.1987), we stated

that the "preferred order of proof" simply refers to the requirement that

the trial court make the requisite factual determination of the existence

of a conspiracy prior to allowing co-conspirator hearsay statements to be

heard by the jury. Id. at 994 n. 6. We further stated that "this order

of proof does not involve a right to a pretrial hearing on admissibility,

and in no way precludes the trial judge from exercising his considerable

discretion and conditionally admitting the statements subject to later

being connected up." Id.

[7][8] Defendant further claims that the government had not shown the

existence of the conspiracy as charged. Co-conspirator hearsay is properly

admitted if the trial court makes a factual determination that the government

has established, by a preponderance of the evidence, that: 1) a conspiracy

existed; 2) the declarant and the defendant were members of the conspiracy;

and 3) the hearsay statements were made in the course and in furtherance of the

conspiracy. United States v. Esch, 832 F.2d 531, 537 (10th Cir.1987).

There was substantial evidence of the existence of a conspiracy. Ritschel and

Bono testified that they had purchased large quantities of marijuana from

Lambert and each testified about obtaining marijuana which had been stored in

defendants’ basement. Wells then testified that Pinto claimed ownership of the

stolen marijuana. Wells' testimony, which was not hearsay as to Pinto, linked

Pinto to the drug trafficking, which was an integral part of the alleged

conspiracy to evade taxes on income generated by the sale and distribution of

marijuana. The trial court did not err in admitting the contested testimony.

III.

Defendant Pinto next claims that there was a fatal variance between the

conspiracy as charged and the evidence adduced at trial, which she maintains

indicated the existence of a second, uncharged conspiracy to possess, sell and

distribute marijuana. Consequently, defendant argues, her convictions were

based on a theory not charged in the indictment.

[9][10] A variance occurs_when the evidence presented at trial establishes

facts different from those alleged in the indictment. Dunn v. United

States, 442 U.S. 100, 105, 99 S.Ct. 2190, 2193, 60 L.Ed.2d 743 (1979);

United States v. Dickey, 736 F.2d 571, 581 (10th Cir.1984), cert. denied,

469 U.S. 1188, 105 S.Ct. 957, 83 L.Ed.2d 964 (1985). In assessing a claim

of a fatal variance, the pivotal inquiry is whether there has been a variance

in proof which affects the substantial rights of the accused. United States

v. Morris, 623 F.2d 145, 149 (10th Cir.), cert. denied, 449 U.S. 1065, 101

S.Ct. 793, 66 L.Ed.2d 609 (1980). This court has previously stated that such a

variance occurs when the accused could not have anticipated from the indictment

what evidence would be presented at trial. Id. "Another source of prejudice

is the transference of guilt to an accused from incriminating evidence

presented in connection with the prosecution of another in the same trial for a

crime in which the accused did not participate." Id.

[11] The indictment charged that "[t]he object of the defendants’ conspiracy

was to knowingly and willfully hide substantial income from the sale and

distribution of marijuana and to evade the payment of taxes on that and other

income," which was accomplished by creating the appearance that funds used to
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purchase the series of residences *434 came from loans when, as defendants

knew, the funds came from the sale and distribution of marijuana. Rec. vol. I,

doc. 1, at 2. In setting out the overt acts committed in furtherance of the

conspiracy, the indictment alleged that during 1977, defendants possessed, sold

and distributed, and aided and abetted in the possession, sale and

distribution, of marijuana. Id. at 3. Although Pinto was not charged with

conspiring to sell drugs, she could anticipate from the indictment what

evidence would be presented at trial, in particular her involvement in the

alleged overt act of possessing, selling and distributing marijuana. United

States v. Morris, 623 F. 2d at 149.

[12] Also meritless is Pinto’ s argument that she was prejudiced by an

improper transference of guilt resulting from the evidence submitted on the tax

evasion charges which indicated Lambert’s post-1977 drug activities. As to the

joint conspiracy charge, the evidence indicated that defendants acted in

concert to effectuate the common illicit goal of evading taxes by concealing

income derived from the sale and distribution of marijuana. See United

States v. Dickey, 736 F.2d at 582. Pinto's allegation of prejudice arising

from the evidence showing Lambert's likely source of income during the tax

evasion indictment period is more pertinent to the issue of severance, and, in

any event, the evidence of Lambert's post-1977 drug activities did not result

in a transference of guilt affecting her substantial rights.

IV.

[13][14] Defendant Pinto next contends that the trial court committed

reversible error in denying her motion for severance. She argues that she was

prejudiced by the great disparity in the weight of the evidence admitted solely

against Lambert, the disparity being exacerbated by the fact of their marital

relationship.

The general rule in this circuit is that individuals jointly indicted should

be jointly tried. United States v. Rinke, 778 F. 2d 581,590 (10th

Cir. 1985). The trial court’s decision whether to sever is made within its

sound discretion, and will not be reversed absent a strong showing of

prejudice. United States v. Esch, 832 F.2d at 537. In ruling on a motion

to sever, the trial court must weigh any potential prejudice caused by the

joinder against considerations of economy and expedition in judicial

administration. Id.; United States v. Rinke, 778 F.2d at 590.

The government presented the testimony and exhibits relating to the joint

charges during the first portion of the trial, concluding with the summary

testimony of IRS Special Agent Kenneth Wissel. The evidence that followed

pertained to the tax evasion counts filed against Lambert. The government’s

order of proof facilitated the separation of the evidence and served to

mitigate any potentially adverse effect of the evidence submitted solely

against Lambert. Throughout the trial, the court admonished the jury to

consider certain evidence only as to Lambert. As a result, the jury was able

to compartmentalize the evidence as to each of the defendants and to properly

apply it as the court instructed. United States v. Pack, 773 F. 2d at 267.

Further, we cannot agree with Pinto' 5 claim that her right to a fair trial was

undermined by the disparity in the evidence against Lambert as compared to the

alleged dearth of evidence implicating her. In a conspiracy case, a

quantitative disparity in the evidence, without more, provides no justification

for severance. United States v. Hack, 782 F.2d 862, 871 (10th Cir.), cert.
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denied, 476 U.S. 1184, 106 S.Ct. 2921, 91 L.Ed.2d 549 (1986). Given the \

government’s order of proof, the trial court’s continuous admonitions and the

fact that the interests of judicial economy were served by the avoidance of

duplicitous separate trials, the trial court did not abuse its discretion in

denying the motion for severance.

V.

[15] Both defendants next argue that the trial court erred in not dismissing

the conspiracy count because the statute of limitations had expired before the

charges *435 were filed on April 1, 1986. Their theory is that the offense

of evading tax due on income derived from the sale and distribution of

marijuana in 1977 was completed no later than April 15, 1978, the due date for

the filing of their tax returns.

Under the Internal Revenue Code, the statute of limitations for a conspiracy

to defraud the United States is six years. 26.U.S.C. s 6531; [FN4]

United States v. Brunetti, 615 F.2d 899, 901-02 (10th Cir.1980). It

therefore was incumbent upon the government to prove that the conspiracy was

still in existence on April 1, 1980, and that at least one overt act in

furtherance of the conspiracy was performed after that date. Grunewald v.

United States, 353 U.S. 391, 396, 77 S.Ct. 963, 969, 1 L.Ed.2d 931 (1957);

United States v. Brunetti, 615 F.2d at 901.

FN4. 26 U.S.C. s 6531 provides in pertinent part:

No person shall be prosecuted, tried, or punished for any of the various

offenses arising under the internal revenue laws unless the indictment is

found or the information instituted within 3 years next after the

commission of the offense, except that the period of limitation shall be 6

years-—

(1) for offenses involving the defrauding or attempting to defraud the

United States or any agency thereof, whether by conspiracy or not, and in

any manner;

* * *

(8) for offenses arising under section 317 of Title 18 of the United States

Code, where the object of the conspiracy is to attempt in any manner to

evade or defeat any tax or the payment thereof.

Defendants’ theory, that the central purpose of the conspiracy was

accomplished with the filing of the tax returns, ignores both the object of

their conspiracy as charged in the indictment and the evidence presented at

trial to establish the conspiracy. They were charged with conspiring to

defraud the United States, in violation of 18 U.S.C. s 371, [FN5] "by

impeding, impairing, obstructing, and defeating the lawful governmental

functions" of the IRS "in the ascertainment, computation, assessment, and

collection of income taxes...." Rec. vol. I, doc. 1, at 1. The indictment was

based on one continuing conspiracy, the central object of which was not merely

to evade taxes on marijuana income in 1978, but rather to immunize defendants

from prosecution for tax evasion. Forman v. United States, 361 U.S. 416,

422-23, 80 S.Ct. 481, 485-86, 4 L.Ed.2d 412 (1960); see Grunewald v. United

States, 353 U.S. at 405, 77 S.Ct. at 974 (distinguishing between acts of

concealment done in furtherance of the main criminal objectives of the

conspiracy and acts of concealment done solely for the purpose of covering up
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the crime).

FN5. 18 U. S. C. s 371 provides in pertinent part:

If two or more persons conspire either to commit any offense against the

United States, or to defraud the United States, or any agency thereof in

any manner or for any purpose, and one or more of such persons do any act

to effect the object of the conspiracy, each shall be fined not more than

$10, 000 or imprisoned not more than five years, or both.

The object of defendants' conspiracy, the concealment of income derived from

the sale and distribution of marijuana in 1977, did not end with the filing of

their income tax returns in 1978. The filing of the returns was but the first

step in the process of evading taxes on that income, with additional overt acts

subsequently undertaken to conceal the marijuana income in an attempt to make

the evasion succeed. Forman v. United States, 361 U. S. at 423-24, 80 S. Ct.

at 485-86. Because at least one overt act was committed within six years prior

to the filing of the indictment, the trial court properly denied defendants'

motion to dismiss the conspiracy count. United States v. Brunetti, 615 F. 2d

at 901.

VI.

Defendants’ final contention is that the trial court erred by failing to give

their tendered instruction setting out their theory of defense. Defendant

Lambert also contends that the court erred in giving instruction 38, which

addressed the cash expenditure method of proving tax evasion.

[16] Jury instructions must be evaluated as a whole. United States v.

Grissom, 814 F. 2d 577, 580 (10th Cir. 1987). The trial court is given

substantial discretion in tailoring and formulating its instructions, so long

as they correctly state the law and fairly and adequately cover the issues

*436 presented. United States v. Pack, 773 F.2d at 267. Although a

defendant is entitled to an instruction regarding his theory of defense, the

trial court need not follow the exact language in an instruction tendered by

the defendant. United States v. Hoffner, 777 F.2d 1423, 1426 (10th

Cir. 1985).

[17] The defendants tendered the following instruction:

If the evidence fails to establish beyond a reasonable doubt that defendants

had taxable income from sales of marijuana in 1977 then you must find the

defendants not guilty as to Count I.

In instructions 9 through 15, the court advised the jury of the law

pertaining to the conspiracy charge. Rec. vol. II, doc. 78, at 23--31.

Instruction 10 provided that the government had the burden of proving beyond a

reasonable doubt every essential element of the crime charged, including the

existence of the conspiracy charged in the indictment. Id. at 24. Instruction

2 contained the substance of the indictment, in which defendants were charged

with conspiring to conceal income received in 1977 from the sale and

distribution of marijuana. Id. at 4. While defendants reiterate their

previously rejected claim that there was no evidence to show such income, the

fact remains that the jury was properly instructed that it had to find beyond a

reasonable doubt that defendants had income in 1977 from the sale and

distribution of marijuana. The trial court did not err in refusing to give the

tendered instruction when the substance of the instruction was contained in the
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charge given to the jury.

[18] Regarding instruction 38, defendant Lambert contends that the

instruction was erroneous because it failed to require the government to prove

his net worth at both the beginning and end of the indictment period and in

addition was confusing and internally inconsistent. Due to the government's

employment of the cash expenditure method of proof, it was not required to

present formal net worth statements. United States v. Citron, 783 F.2d at

315; Taglianetti v. United States, 398 F.2d at 564-66. As to Lambert’s

corollary contention, we note that he did not submit a tendered instruction on

the cash expenditure method of proof, and conclude that the trial court’s

instruction was neither confusing nor inconsistent, but rather properly

directed the jury to determine whether expenditures in excess of reported

income could be accounted for by assets available at the outset of the

prosecution period. See Taglianetti v. United States, 398 F.2d at 565—66.

AFFIRMED.

END OF DOCUMENT
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Billy York WALKER, Defendant-Appellant (88-5195), Defendant-Appellee (88-5484).
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Sixth Circuit.

Argued NOV. 14, 1988.

Decided April 3, 1989.

Defendant was convicted after jury trial in the United States District Court

for the Western District of Tennessee, Odell Horton, Chief Judge, of various

federal banking laws. Defendant appealed. The Court of Appeals, Enslen,

District Judge, sitting by designation, held that: (1) evidence of

coconspirator’s guilty plea was admissible as evidence of coconspirator’s

credibility, and (2) evidence of named borrowers’ credit worthiness and their

understanding of obligation to repay loans was irrelevant and inadmissible on

charges of bank fraud.

Affirmed.

[1] CRIMINAL LAW k338(6)

110k338(6)

Evidence of coconspirator’s guilty plea and plea agreement was admissible as

evidence of coconspirator’s credibility.

[2] WITNESSES k318

410k318

Introduction of entire plea agreement of codefendant is permitted, even where

agreement contains promise to testify truthfully, since these details allow

jury to consider fully possible conflicting motivations underlying

codefendant’s testimony, and thus codefendant's credibility.

[3] CONSPIRACY k24(6)

91k24(6)

Formerly 91k23

So called rule of consistency that requires where all possible coconspirators

are tried together, and all but one are acquitted, remaining coconspirator’s

conviction must be reversed for lack of sufficient evidence, does not apply

where coconspirators are tried separately or could have conspired with

unindicted individuals.

[4] BANKS AND BANKING k509.10

52k509.10

Where bank officer arranges loans for named borrower, intending proceeds will

benefit himself, and without disclosing his interest in loan transaction, he

has acted in deceitful and dishonest manner in violation of bank fraud

statute. 18 U.S.C.A. ss 371, 1344.
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[5] BANKS AND BANKING k509.25

52k509.25

Evidence of named borrowers’ credit worthiness and their understanding of

obligation to repay bank loans was irrelevant, and thus, inadmissible in

prosecution of defendant, a bank officer, for bank fraud; officer had arranged

loans for his own benefit, concealing his interest in them from other bank

officials. 18 U.S.C.A. 55 371, 1344.

[6] CRIMINAL LAW k150

110k150

Conspiracy to defraud bank account based upon misapplication of bank funds and

false entries in bank records was not barred by statute of limitations, even

though prosecution was not commenced until several years after loans of issue

were made, where defendant continuously attempted to conceal his interest in

loans by keeping payments on loans currently and, later, by giving

coconspirators funds to make payments on defendant’s behalf, thus establishing

repayment of loans and concealment were objectives of conspiracy. 18

U.S.C.A. ss 371, 3282.

[7] BANKS AND BANKING k509.25

52k509.25

Whether defendant, a bank official, made false entries in federal deposit

insurance corporation questionaire when he failed to disclose loans made to

third parties on his behalf was question for jury in prosecution alleging

defendant made false entries. 18 U.S.C.A. s 1005.

[8] BANKS AND BANKING k509.25

52k509.25

Whether defendant, a bank officer, was guilty of making false entries in bank

records based upon recordation of interest payment on loans, which records

failed to reveal that payments were not made with named borrower’s funds or

that loans were not made for named borrowers’ benefit, was question for jury in

prosecution alleging false entry in bank records.

*1299 W. Hickman Ewing, Jr., U.S. Atty., Frederick H. Godwin, Asst. U.S.

Atty. (argued), Memphis, Tenn., for U.S.

James Wilson (argued), Hal Gerber, Memphis, Tenn., for Billy York Walker.

Before NELSON and BOGGS, Circuit Judges, and ENSLEN, District Judge. [FN*]

FN* Honorable Richard A. Enslen, United States District Judge for the

Western District of Michigan, sitting by designation.

ENSLEN, District Judge.

Billy York Walker appeals his conviction following a jury trial on each

count of a 28-count indictment alleging violations of various federal banking

laws. [FNl] Prior to 1985, Mr. Walker was the president and majority

shareholder of Farmers Bank located in Dyersburg, Tennessee. Most of the

bank’s business was agricultural in nature. Mr. Walker was also the owner,

president and operator of Walker Grain Company ("Walker Grain"), a grain

storage firm, located in the same town.
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FN1. The indictment alleged violations of the following statutes: Count

1, conspiracy to commit bank fraud, 18 U.S.C. s 371, Counts 3—21, 24-26,

false entries in bank records, 18 U.S.C. s 1005; Counts 22 and 28,

false statement on loan application, 18 U.S.C. s 1014; and Counts 23

and 27, bank fraud, 18 U.S.C. s 1344.

Count 1 alleges that Walker and his life-long friend, Walter Hastings,

conspired to defraud Farmers Bank, to misapply bank funds and to make false

entries in bank records in violation of 18 U.S.C. s 371. Walker convinced

Hastings to sign two promissory notes, one for $150,000 secured by stock owned

by Hastings, and one for $118,000 which was unsecured. The proceeds of both

loans were immediately deposited to Walker Grain’s account at Farmers Bank.

The loan applications did not disclose Walker Grain’s interest in the loans.

Walker personally approved both loans.

Originally, Hastings called Walker each time an interest payment was due and

Walker made the payment using a Walker Grain check. In 1985, Walker started

giving checks to Hastings and Hastings made the payments using his own checks.

The overt acts in the conspiracy each involve separate interest payments on the

two loans. The bank’s records on each loan indicate that the loans were for

Hastings’ benefit and that Hastings made the interest payments. Counts 3-21

allege false entries in bank records based upon the failure of the records to

indicate that the loans were not for Hastings’ benefit and that he did not make

the interest payments from his own funds.

In 1985, the bank’s vice president in charge of loans, Larry James, noticed

that the Hastings loans were becoming past due. He knew that Walker and

Hastings were friends and offered to take the collection of these loans over

for Walker, thinking Walker might be uncomfortable handling the accounts

himself. Walker assured James that Hastings would repay the loans as soon as

Hastings solved some other financial problems. An investigation conducted by

the bank, at the suggestion of federal examiners, subsequently revealed

Walker’s interest in the Hastings loans. When confronted with the matter by

bank officials, Walker shook his head and replied, "What can I say?"

Thereafter, Walker took an indefinite leave of absence and never returned to

the bank.

*1300 Walker’s defense to counts 1 and 3—21 was that he lacked any intent

to defraud the bank. He contends that he approved each loan in the ordinary

course of business, based upon Hastings’ credit worthiness, character, and

reputation, as well as the bank’s potential to profit from each loan. He

claims that he lacked any intent to deceive the bank, although he admits that

he did not tell the bank’s board of directors of Walker Grain’s interest in the

loans. Walker contended that he did not think it necessary to tell the bank’s

board of directors about Walker Grain Company's interest in the Hastings loans,

since the bank was only interested in profitability and since Hastings had the

ability to repay the loans. [FN2] Walker testified that Hastings understood

his obligation to repay the loans, but understood that the money would come

from Walker. Hastings testified that he had no intention of repaying the loans

and thought Walker would do so.

FN2. Hastings’ financial statement filed with the bank indicated Hastings’
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Defendant was convicted before the United States District Court for the

Northern District of Indiana, South Bend Division, Allen Sharp, J., of

attempted income tax evasion and of conspiracy to evade payment of income

taxes, and he appealed. The Court of Appeals, Sprecher, Circuit Judge, held

that (1) a witness' hearsay testimony that defendant’s alleged coconspirator

told him that comments he made to IRS agents would "probably send him (the

coconspirator) to jail" was admissible, since the statement was "in furtherance

of" the concealment portion of the conspiracy, and since the coconspirator's

statement was made "during the course" of the conspiracy, (2) although a

misstatement of law by the prosecutor in closing argument can be ground for

reversal, and although defendant claimed that the prosecutor’s closing comments

suggested that the jury, in order to acquit, would have to believe that the

prosecution suborned two witnesses to perjure themselves, an examination of the

record disclosed that the prosecutor made no statement of law in his closing

argument and merely stated that he "resent(ed)" defense counsel’s argument that

the aforesaid two prosecution witnesses had been induced to testify as they did

out of fear of further prosecution, (3) while defendant argued that his

conviction on the indictment’s second count, attempted income tax evasion, must

be reversed because two of the affirmative acts of tax evasion alleged were not

proved, defendant did not contest that there was sufficient evidence to prove

the other three affirmative acts alleged in that count and therefore the

conviction had to be affirmed and (4) prosecution’s failure to provide

defendant with a copy of a transcript of an interview by an internal revenue

agent with one prosecution witness was not a Brady violation, since defendant’s

request for Brady materials was general, and since nondisclosure of the

aforesaid interview, which was merely additional material for impeaching an

already thoroughly impeached witness, did not deprive defendant of a fair

trial.

Affirmed.

[1] CRIMINAL LAW k423(1)

110k423(1)

In prosecution for conspiracy to evade payment of income taxes and attempted

tax evasion, a witness’ hearsay testimony that defendant’s alleged

coconspirator told him that comments he made to IRS agents would "probably send

him [the coconspirator] to jail" was admissible, since the statement was "in

furtherance of" the concealment portion of the conspiracy, and since the

coconspirator's statement was made "during the course" of the conspiracy;

moreover, even if the testimony were inadmissible, its admission was harmless

error since it was merely a single comment in an eight-day trial that was only
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directly inculpatory as to the coconspirator, not defendant. 26 U.S.C.A.

(I.R.C.1954) s 7201; 18 U.S.C.A. s 371; Federal Rules of Evidence, rule

801(d)(2)(E), 28 U.S.C.A.

[1] CRIMINAL LAW k1169.7

110k1169.7

In prosecution for conspiracy to evade payment of income taxes and attempted

tax evasion, a witness’ hearsay testimony that defendant's alleged

coconspirator told him that comments he made to IRS agents would "probably send

him [the coconspirator] to jail" was admissible, since the statement was "in

furtherance of" the concealment portion of the conspiracy, and since the

coconspirator’s statement was made "during the course" of the conspiracy;

moreover, even if the testimony were inadmissible, its admission was harmless

error since it was merely a single comment in an eight-day trial that was only

directly inculpatory as to the coconspirator, not defendant. 26 U.S.C.A.

(I.R.C.1954) s 7201; 18 U.S.C.A. s 371; Federal Rules of Evidence, rule

801(d)(2)(E), 28 U.S.C.A.

[2] WITNESSES k286(2)

410k286(2)

Scope of redirect examination is a matter firmly committed to the sound

discretion of the trial court.

[3] WITNESSES k287(2)

410k287(2)

Where the district court decided that the subject matter of defense counsel’s

cross-examination of a witness dealt with meetings between the witness and

defendant’s alleged coconspirator without any apparent time limitation, the

court did not abuse its discretion in then allowing the prosecution, on

redirect examination, to ask the witness about one meeting between him and the

coconspirator not specifically raised in cross-examination.

[4] CRIMINAL LAW k662.1l

110k662.11

Formerly 110k662(1)

Defendant’s Fifth Amendment right to confront and cross-examine his alleged

coconspirator was not violated by the admission of a witness' hearsay testimony

to the effect that the coconspirator told him that his comments to IRS agents

would "probably send him [the coconspirator] to jail, since defendant had the

opportunity to cross-examine the witness as to whether the statement was

actually made and the statement, itself, was basically reliable, being a

statement against penal interest and not dependent on the coconspirator's

recollection.

[5] CONSPIRACY k24.15

91k24.15

Formerly 91k23

The last overt act charged and proved in an indictment may, but does not

always, mark the duration of the conspiracy. 18 U.S.C.A. s 371.
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[6] CRIMINAL LAW k1119(4)

110k1119(4)

Although a misstatement of law by the prosecutor in closing argument can be

ground for reversal, and although defendant claimed that the prosecutor's

closing comments suggested that the jury, in order to acquit, would have to

believe that the prosecution suborned two witnesses to perjure themselves, an

examination of the record disclosed that the prosecutor made no

statement of law in his closing argument and merely stated that he "resent[ed]"

defense counsel’s argument that the aforesaid two prosecution witnesses had

been induced to testify as they did out of fear of further prosecution.

[7] CRIMINAL LAW R726

110k726

Although statements to a jury suggesting some relationship between a

defendant's fraudulent activities and the jurors' insurance premiums or taxes

is improper, and although the prosecutor, in the instant attempted tax evasion

trial, did say at one point "we recognize our responsibility to the Government

to pay our taxes," such comment was in response to defense counsel’s argument

that $2,000,000 is a lot of money and that some of the expenditures that were

being used as evidence were for the benefit of defendant's son; the

prosecutor's comment was intended to dispel any sympathy for defendant on this

point, not to appeal to the jury's pecuniary interests. 26 U.S.C.A.

(I.R.C.1954) s 7201; 18 U.S.C.A. s 371.

[8] CRIMINAL LAW k726

110K726

In light of defense counsel's closing argument, the prosecutor rightly

concluded that defendant was attempting to shift the blame to his alleged

coconspirator, and there was thus no error in the prosecutor presenting his

response to that issue in a colorful fashion, 1. e., referring to the Biblical

story of the slaying of Abel by Cain and quoting Cain’s statement to God "I’m

not my brother's keeper.".

[9] CRIMINAL LAW k706(3)

110k706(3)

To the extent there is ever a duty to complete an impeachment, it will only

arise once the witness categorically denies having made the prior inconsistent

statement, not when he merely fails to remember whether or not he made it.

[10] CRIMINAL LAW k1171.8(1)

110k1171.8(1)

Even if the prosecution, in regard to the impeachment of one of its witnesses

who gave an unexpected answer and then denied making a prior inconsistent

statement before a magistrate, had a duty to complete the impeachment by

offering into evidence a transcript of the proceedings before the magistrate,

it was difficult to fathom what harm to defendant's case attended that error.

[11] CRIMINAL LAW k700(1)

110k700(1)
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Formerly 110k700

In prosecution for attempted income tax evasion and conspiracy to evade payment

of income taxes, defendant was not denied a fair trial by reason of the

prosecution’s possible misstatement in a letter that the fictitious bank

account alleged in the attempted tax evasion count was maintained at the

Citizen’s Trust Bank in Atlanta, Georgia, and then subsequently proving that

the account in fact was kept at the Gary National Bank. 26 U.S.C.A.

(I.R.C.1954) s 7201; 18 U.S.C.A. s 371.

[12] INTERNAL REVENUE k5291.1

220k5291.1

Formerly 220k5291, 220k2447

In a prosecution for attempted tax evasion, the prosecution must prove some

affirmative act constituting attempt to evade or defeat payment of taxes, but

it need not prove each affirmative act alleged. 26 U.S.C.A. (I.R.C.1954) s

7201.

[13] INTERNAL REVENUE k5299

220k5299

Formerly 220k2451.2

While defendant argued that his conviction on the indictment’s second count, to

wit, attempted income tax evasion, must be reversed because two of the

affirmative acts of tax evasion alleged were not proved, defendant did not

contest that there was sufficient evidence to prove the other three affirmative

acts alleged in that count and therefore the conviction had to be affirmed;

furthermore, there was in fact sufficient evidence to support a finding that

defendant committed all the affirmative acts alleged. 26 U.S.C.A.

(I.R.C.1954) s 7201.

[14] INDICTMENT AND INFORMATION k10.2(8)

210k10.2(8)

While defendant claimed that there was no evidence before the grand jury to

support a charge of subornation of perjury, which was the indictment’s third

count, and that the inclusion of such charge both as a separate count and as

part of each of the other two counts, on which defendant was convicted,

required reversal of his conviction, nothing in defendant's one-sided

summary of the grand jury proceedings showed that the lower court erred

in assessing the grand jury record and in then overruling defendant’s claim;

furthermore, defendant failed to certify the grand jury transcript as part of

the record for appeal.

[15] CRIMINAL LAW k627.8(1)

110k627.8(1)

While defendant claimed that the district court erred in requiring him to

produce documents without a fuller presentation by the prosecution to support

its motion, defendant failed to contest the district court's finding that

production of the documents would "expedite the trial in this case," and more

importantly, defendant failed to allege any prejudice caused by the court's

order. Fed.Rules Crim.Proc. rule 17(c), 18 U.S.C.A.
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[16] CRIMINAL LAW k627.8(3)

110k627.8(3)

Prosecution’s failure to provide defendant with a copy of a transcript of an

interview by an internal revenue agent with one prosecution witness was not a

Brady violation, since defendant’s request for Brady materials was general, and

since nondisclosure of the aforesaid interview, which was merely additional

material for impeaching an already thoroughly impeached witness, did not

deprive defendant of a fair trial.

[17] CRIMINAL LAW k627.7(4)

110k627.7(4)

Failure of the prosecution, in tax evasion case, to provide defendant with the

memorandum of an interview of a prosecution witness relating to his narcotics

activities was not a violation of the Jencks Act, since the information

contained in the interview did not "relate to" the witness’ testimony. 18

U.S.C.A. ss 3500, 3500(e)(1).

*379 Harvey M. Silets, Chicago, 111., for defendant-appellant.

Charles E. Brookhart, Myron C. Baum, Abraham M. Poretz, Tax Div., U. S. Dept.

of Justice, Washington, D. C., for plaintiff-appellee.

Before CUMMINGS and SPRECHER, Circuit Judges, and CAMPBELL, Senior District

Judge.[FN*]

FN* Senior District Judge William J. Campbell, of the Northern District of

Illinois, is sitting by designation.

SPRECHER, Circuit Judge.

The case involves a large number of alleged errors by the district court in a

criminal trial where the defendant was convicted both of attempted tax evasion

in violation of 26 U.S.C. s 7201 and conspiracy to evade the payment of

taxes in violation of 18 U.S.C. s 371. Defendant’s chief arguments deal

with the admissibility of the hearsay declarations of a co-conspirator not on

trial, the propriety of some of the prosecutor’s closing remarks and the

failure of the prosecution to provide materials that might have been used by

the defendant to impeach one of the prosecution’s main witnesses.

I

This case involves two consolidated appeals arising out of the same district

court case. Initially, defendant appeals his convictions for tax evasion and

conspiracy on the basis of numerous assigned errors at trial. Defendant also

appeals the district court’s denial of his motion for a new trial based on

"newly discovered" evidence that defendant claims was subject to disclosure by

the government under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10

L.Ed.2d 215 (1963), and/or the Jencks Act, 18 U.S.C. s 3500. The facts

underlying the convictions will be discussed first and those relevant to the

motion for a new trial will be described subsequently.

A

The defendant, Fred T. Mackey, and his alleged co-conspirator, F. Lawrence

Anderson, were charged in a five count indictment. Count I charged the

defendant with conspiracy to evade payment of income tax and to defraud the

United States by impeding the Internal Revenue Service in the collection of
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revenue in violation of 18 *380 U.S.C. s 371.[FN1] Count II charged the

defendant with attempted tax evasion in violation of 26 U.S.C. s 7201.[FN2]

Count III charged the defendant with subornation of perjury in violation of

18U.S.C. s 1622.[FN3] Counts IV and V of the indictment related only to F.

Lawrence Anderson.[FN4]

FN1. That section provides:

If two or or more persons conspire either to commit any offense against the

United States, or to defraud the United States . . . in any manner or for

any purpose, and one or more of such persons do any act to effect the

object of the conspiracy, each shall be fined not more than $10,000 or

imprisoned not more than five years, or both.

18 U.S.C. S 371.

FNZ. That section provides:

Any person who willfully attempts in any manner to evade or defeat any tax

imposed by this title or the payment thereof shall . . . be guilty of a

felony and, upon conviction thereof, shall be fined not more than $10,000,

or imprisoned not more than 5 years, or both, together with the costs of

prosecution.

26 U.S.C. S 7201.

FN3. That section provides:

Whoever procures another to commit any perjury is guilty of subornation of

perjury, and shall be fined not more than $2,000 or imprisoned not more

than five years, or both.

18 U.S.C. s 1622.

The district court directed a verdict in favor of the defendant on this

count of the indictment. Nonetheless, its inclusion at the trial is

claimed as a basis for reversal. See part VII of this opinion infra.

FN4. F. Lawrence Anderson was severed from defendant’s trial due to ill

health. He was subsequently tried and acquitted of all charges against him

in the indictment.

The claims in the indictment stem from a series of events subsequent to a

$2,488,712 stipulated settlement of June 5, 1972, between the defendant and the

Internal Revenue Service in a civil case before the Tax Court for back taxes

and penalties for the period from 1954 through 1961 and 1963 through 1965. It

was this large sum of money due and owing the federal government that the

prosecution claims the defendant conspired and attempted to avoid paying.

The defendant’s trial lasted for over a week, during which the prosecution

presented 34 witnesses and over 100 documents. In turn, the defendant

presented three witness on his behalf. Since we cannot describe all of the

evidence presented at trial without unduly prolonging this opinion, we will

focus on the important points in the government’s and defendant’s cases.

The prosecution presented evidence as to six affirmative acts of attempted tax

evasion committed by the defendant. First, the prosecution showed that the

defendant had substantial control over three companies, Gibraltar Mutual

Insurance Company, Gibraltar Industrial Insurance Company and M.W.E. & S.

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Doddz70105320Page98



   

571 F.2d 376. PAGE 7

(CITE AS: 571 F.2D 376, *380)

Investment Company (M.W.E. & S.), and that he manipulated them so that most of

the assets of the three were kept in M.W.E. & S. which left them potentially at

the defendant’s disposal. Second, the prosecution presented evidence that

several checks of M.W.E. & S. were used to purchase personal goods and services

for the defendant, and therefore, a bank account at the Gary National Bank

placed in the company's name may have been "fictitious." Third, the defendant

was shown to have made substantial purchases in cash, the source of which was

generally unknown. Fourth, the prosecution presented evidence that defendant

used money from M.W.E. & S. and the insurance companies to pay for various

personal items, including, among other things, a security system and swimming

pool for the defendant’s home. Fifth, the prosecution showed that defendant

had kept mortgages on his property, notwithstanding that there was no money due

and owing to anyone. Finally, it was shown that defendant had placed his

assets with another person and company by giving $25,000 in cash to a Carl

Smith to invest in a company named A & D Realty, Inc. (A & D).

The prosecution's conspiracy charge is somewhat more complex. It revolves

around the formation by F. Lawrence Anderson, defendant’s co-conspirator, and

Robert F. Deal, defendant’s nephew by marriage, of A & D, which purchased the

defendant's *381 home from the IRS.[FN5] It was the prosecution’s theory

that A & D was created for the defendant’s benefit so that his resources could

be placed secretly in A & D and thereby be protected from collection by the

Internal Revenue Service. The defendant claimed that A & D was a legitimate

realty company with bona fide investors. The prosecution presented three key

witnesses on the conspiracy count who were purportedly shareholders in A & D,

but who testified that they, in fact, had not invested their own money in the

enterprise. Carl Smith, a pharmacist in a building owned by defendant,

testified that he was initially contacted by Mr. Anderson about an "investment"

in A & D Realty. He testified further that he was called by defendant to come

to his office, whereupon he was given by the defendant $25,000 in cash in a

paper bag and was told to purchase a cashier's check payable to A & D Realty

and to take the check to Mr. Anderson. Smith testified that he did this, and

that at some indeterminate time later he signed an A & D stock certificate for

a $25,000 investment.

FN5. The house was sold at auction in partial satisfaction of the two

million dollars due and owing the IRS. It was initially purchased by an

unrelated party at the first auction, but that party was unable to acquire

sufficient funds to make the down payment. A & D Realty subsequently

purchased the property for $136,000. The defendant continued to reside at

his house throughout the entire period prior to trial.

A second witness, Warren E. Dotson, an automobile tire dealer, testified that

defendant Mackey had asked him about investing in A & D Realty. In response to

Dotson’s comment that he lacked the money to invest, defendant said that

Dotson "didn't need any" (Tr. at 672-75). Subsequently, Dotson was contacted

by co-conspirator Anderson who gave Dotson $12,000 in cash and told him to take

it to a bank and to get a cashier's check payable to A & D Realty. Dotson

returned the check to Anderson’s secretary. Later, just before he was to

testify before the grand jury, Dotson was invited to an A & D Realty

shareholders’ meeting at Anderson’s house, at which time he signed the
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company's stockholders book and a certificate for 60 shares of its stock.[FN6]

FN6. Warren Dotson's testimony was impeached by defense counsel on cross-

examination. He had testified before the grand jury that the $12,000 was

his own. He subsequently was indicted and pleaded guilty to perjury. As a

part of his plea bargain for probation, Dotson promised to testify against

the defendant. In addition, there was some reason to believe that Dotson

had received $12,000 in a loan from the Small Business Administration, and

that he testified that the money had come from Anderson to conceal his

misuse of that loan which is a criminal offense.

The third witness, Dr. Edwin G. Moore, testified that he had been contacted by

F. Lawrence Anderson about loaning Anderson money for some real estate

investments. Dr. Moore agreed to do so, wrote a check payable to A & D Realty

for the sum of $10,000 and took it to Anderson. In return, Dr. Moore

immediately was given $10,000 in cash by one of Anderson's employees.

In addition to the evidence of a conspiracy between the defendant and F.

Lawrence Anderson to have A & D Realty established and to place defendant’s

assets in the firm for the purpose of purchasing defendant’s home, the

prosecution sought to demonstrate the existence of a conspiracy to cover-up the

true nature of A & D Realty. The primary evidence used was F. Lawrence

Anderson's false grand jury testimony in April 1975, that Messrs. Smith and

Dotson and Dr. Moore were actual investors in A & D Realty (Exhibit 33a). The

concealment phase of the conspiracy was alleged to have continued until the

date of the indictment.

Based primarily on the evidence described above, the jury found the defendant

guilty on both the conspiracy and tax evasion counts in the indictment. The

defendant appeals both convictions relying on several claimed errors by the

district court during the trial.

B

As suggested above, Carl Smith's testimony that he received cash from the

defendant and was told to invest it in A & D *382 Realty was an important

part of the prosecution's conspiracy case. Subsequent to the entry of judgment

in this case, defense counsel discovered evidence indicating that Smith might

have been involved in the trafficking of narcotics before and after he

supposedly received $25,000 in cash from defendant. While investigating this

possibility, defense counsel discovered that agents of the Internal Revenue

Service, including one who was investigating the defendant, had interrogated

Smith about his narcotics activity. The IRS had elicited from Smith, in return

for possible consideration in other matters, a statement which he refused to

sign without his attorney present and which, in fact, he never did sign.

Defense counsel, believing that the evidence of Smith’s narcotics trafficking

was significant because it was a possible source for the $25,000 Smith claimed

the defendant had given him, and also because it was a source that Smith would

have a strong motive to conceal, moved for a new trial under Fed.R.Crim.P. 33

based on evidence that allegedly was withheld by the prosecution.

A hearing on the motion was held. During that hearing it was shown that

defense counsel had evidence of Smith's possible narcotics trafficking

available to him prior to trial. Smith had been questioned before the Grand

Jury by the prosecution about a previous interview he had had with the
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government about narcotic transactions.[FN7] Smith’s grand jury testimony was

provided to defense counsel during pre-trial discovery.

FN7. During the grand jury testimony of Carl Smith on May 8, 1975, Smith

was questioned by the prosecutor as follows:

Q. All right. Now, Mr. Smith, sometime ago, were you interviewed by a

representative of Narcotics Bureau in connection with some transactions?

A. Yes, sir.

Q. All right. During that period of time did you tell this Narcotics Agent

that you had no other source of income other than the salary that you

received from your employment?

A. Yes, sir.

After the hearing, the court denied defendant’s motion for two reasons.

First, the court held that this evidence was not "newly discovered" because

defense counsel could have located it had he exercised due diligence. Second,

the court determined that the evidence was cumulative since it could only be

used to impeach Smith’s testimony which already had been impeached severely by

defense counsel.[FN8] The defendant appeals from the district court's denial

of his motion for a new trial.

FN8. Smith had testified previously before the grand jury investigating

the defendant that he had invested his own money in A & D Realty. In fact,

he had told the same story to his wife, parents and the Internal Revenue

Service. Smith was subsequently indicted and convicted for perjury based

on this testimony before the grand jury. In addition, Smith was granted

immunity after his perjury conviction so that he would testify again before

the grand jury and at the trial.

II

[1] Defendant’s first argument is that the district court erred in

admitting, through Dr. Moore’s testimony, the statement by F. Lawrence Anderson

made in August 1975, that Dr. Moore's comments to the IRS would "probably send"

Anderson to jail. During cross-examination, defense counsel asked Dr. Moore

about various conversations he had had with Mr. Anderson. From Dr. Moore's

answers, defense counsel elicited the fact that the defendant had never been

present during any of their meetings.

On redirect examination, the prosecution asked about a conversation between

Dr. Moore and Anderson that occurred subsequent to the former's appearance

before the grand jury. Defense counsel objected on the ground that the

question was beyond the temporal scope of the cross-examination. The court

overruled the objection on the basis that it fell within the subject matter of

the cross—examination.

[2][3][4] In response to the question, Dr. Moore testified that Anderson

told him that the comments to the Internal Revenue Service *383 agents

would "probably send him (Anderson) to jail . . .." (Tr. at 771). Defendant

argues primarily [FN9] that since the statement was made neither "in the course

of" nor "in furtherance of" the conspiracy, as required by Fed.R.Evid.

801(d)(2)(E), it was inadmissible hearsay and that its admission against the

defendant was prejudicial error.
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FN9. Defendant also appears to argue that the question on redirect

examination that elicited the hearsay statement was beyond the scope of

cross-examination. The general rule is that the scope of redirect

examination is a matter firmly committed to the sound discretion of the

trial court. United States v. Hodges, 480 F.2d 229, 233 (10th Cir.

1973); Chapman v. United States, 346 F.2d 383, 388 (9th Cir.), cert.

denied, 382 U.S. 909, 86 S.Ct. 249, 15 L.Ed.2d 161 (1965). See also

Schutter Candy Co. v. Stein Bros. Paper Box Co., 371 F.2d 340, 342 (7th

Cir. 1966). Here the district court decided that the subject matter of the

cross-examination dealt with meetings between Anderson and Moore without

any apparent time limitation. On redirect examination, the prosecution

asked about one meeting between Anderson and Moore not specifically raised

in cross-examination. The judge certainly did not abuse his discretion by

deciding that that line of questioning was appropriate. That the

questioning elicited a response that was damaging to defendant does not

affect the propriety of the court’s decision as to the appropriate scope of

redirect examination.

Defendant also asserts that the admission of Anderson's statement to Dr.

Moore at the trial violated the defendant's constitutional right under the

Fifth Amendment to confront and cross-examine Anderson. The assertion

lacks merit. Defendant had the opportunity to cross-examine Dr. Moore as

to whether the statement was actually made and the statement, itself, was

basically reliable, being a statement against penal interest and not

dependent on Anderson's recollection. See United States v. Cogwell, 486

F.2d 823, 833-35 (7th Cir. 1973), cert. denied, 416 U.S. 959, 94 S.Ct.

1975, 40 L.Ed.2d 310 (1974).

It seems to us quite clear that if the conspiracy can be said to have

continued up to the time of Anderson’s statement to Dr. Moore then that

statement was "in furtherance of" the concealment portion of the conspiracy.

The standard to be applied is whether some reasonable basis exists for

concluding that the statement furthered the conspiracy. See United States v.

Moore, 522 F.2d 1068, 1077 (9th Cir. 1975), cert. denied, 423 U.S. 1049,

96 S.Ct. 775, 46 L.Ed.2d 637 (1976); United States v. Knippenberg, 502 F.2d

1056, 1061 (7th Cir. 1974). While the statement is susceptible of alternative

interpretations, it is quite reasonable to view it as an attempt to persuade

Dr. Moore either to alter his statements to the IRS or to stop talking to the

agency altogether.

Somewhat less clear is whether Anderson's statement was made "during the

course" of the conspiracy. This court has recognized that "(t)he duration of a

conspiracy . . . depends upon the scope of the agreement entered into by its

members" and is, therefore, dependent on the facts in each case. United States

v. Hickey, 360 F.2d 127, 141 (7th Cir.), cert. denied, 385 U.S. 928, 87

S.Ct. 284, 17 L.Ed.2d 210 (1966); United States v. Nowak, 448 F.2d 134, 139

(7th Cir. 1971). In addition, in determining whether there has been an

agreement to conceal, the Supreme Court has stated that there must be more

than "circumstantial evidence showing merely that . . . the conspirators took

care to cover up their crime in order to escape punishment." Grunewald v.

United States, 353 U.S. 391, 402, 77 S.Ct. 963, 972, 1 L.Ed.2d 931 (1957).
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See also Lutwak v. United States, 344 U.S. 604, 73 S.Ct. 481, 97 L.Ed. 593

(1953); Krulewitch v. United States, 336 U.S. 440, 69 S.Ct. 716, 93 L.Ed.

790 (1949).

On the record before us, we find that sufficient evidence existed from which a

jury could infer that an agreement to conceal existed at the outset of the

conspiracy. First, the indictment alleged and the prosecution proved a broad

effort to evade taxes which by its nature required a substantial effort at

concealment. Nowak, supra, 448 F.2d at 139. Thus, unlike in Lutwak and

Krulewitch, where the object of the conspiracy was a discrete criminal act,

here we deal with a crime that had no specific terminating event.[FN10]

Therefore, *384 the nature of the attempted crime by itself provides a

substantial inference of agreement to conceal or cover-up.

FN10. This case is distinguishable from both United States v. Flecha,

539 F.2d 874 (2d Cir. 1976) and United States v. Floyd, 555 F.2d 45

(2d Cir. 1977), on the basis that in both decisions the court found an

event which terminated the conspiracy. In Flecha, the court concluded

quite reasonably that the arrest of the conspirators ended the conspiracy.

In Floyd, the court found that the conspiracy had as its sole object the

robbing of a bank. Once that object was concluded, the conspiracy

terminated. In this case, there is no such single event, and, therefore,

we must examine all of the evidence to determine what the jury could

reasonably decide the duration of the conspiracy had been.

In addition, there was the evidence of the meeting of the A & D stockholders

and the false testimony of Anderson before the grand jury. The successful

commission of the crime, rather than its mere concealment from investigation,

required that the "investors" true status not be uncovered. Both acts,

therefore, could be viewed by a jury as relating back to the decision to evade

taxes. Viewing the case in the light most favorable to the government, we

conclude that there was sufficient evidence from which a jury could determine

that a cover-up of the crime was one of the central objects of the conspiracy

as originally conceived. Therefore, the conspiracy continued until the date of

the filing of the indictment, and Anderson's statement to Dr. Moore was made

"during the course" of the conspiracy.

[5] We should note finally in dealing with this issue that, even if we were

disposed to conclude that this evidence was inadmissible, we would still hold

that its admission was harmless error under Fed.R.Crim.P. 52(a). It was merely

a single comment in an eight-day trial that was only directly inculpatory as to

Anderson, and not the defendant. Also, there is substantial independent

evidence of the defendant’s guilt. See United States v. Rizzo, 418 F.2d 71,

79 (7th Cir. 1969), cert. denied sub nom., Tornabene v. United States, 397

U.S. 967, 90 S.Ct. 1006, 25 L.Ed.2d 260 (1970); United States v. Fellabaum,

408 F.2d 220, 226 (7th Cir.), cert. denied, 396 U.S. 858, 90 S.Ct. 125,

24 L.Ed.2d 109 (1969). We, therefore, conclude that the admission of

Anderson’s statement to Dr. Moore is not a sufficient basis for reversal.[FN11]

FN11. Although defendant's brief is not clear on the point, it appears to

argue in a footnote that the duration of the conspiracy cannot exceed the

date of the last overt act charged and proved in the indictment. Since the
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last overt act in this case was Anderson’s statements to the grand jury and

his statement to Dr. Moore occurred subsequent to the grand jury

appearance, the defendant argues that the statement was inadmissible.

Defendant's reliance on Fiswick v. United States, 329 U.S. 211, 67 S.Ct.

224, 91 L.Ed. 196 (1946), to support his position is misplaced. In that

case the Court held that the last overt act was also the object of the

conspiracy, and therefore marked its termination. Id. at 216-17, 67

S.Ct. 224. The Court did not purport to establish a rule that the last

overt act, of necessity, marks the duration of the conspiracy. In fact,

the Court, itself, only stated that the overt acts "may" mark the duration

of the conspiracy, and not that they must. Id. at 216, 67 S.Ct. 224.

We should also note that defendant later in his brief argued that it was

error for the prosecutor in his closing argument to make reference to

Anderson’s remark to Dr. Moore. Given our holding that the statement was

admissible, it is obvious that defendant's argument has become frivolous.

III

[6] Defendant's next set of arguments deals with the propriety of the

prosecutor’s closing argument at the trial. The basis for the defendant's

first assignment of error is the prosecutor's comments suggesting, in the

defendant’s View, that the jury would have to believe that the prosecution

suborned witnesses Smith and Dotson to perjure themselves in order to acquit

the defendant. Based on this characterization, the defendant argues that no

such finding was necessary to acquit, and therefore, concludes that the

prosecutor’s statement represented a misstatement of the law within the meaning

of United States v. Bohle, 445 F.2d 54 (7th Cir. 1971), and United States v.

Phillips, 527 F.2d 1021 (7th Cir. 1975).

Defendant properly cites Bohle and Phillips for the proposition that a

misstatement of law by the prosecutor in a closing argument can be a ground for

reversal.[FN12] However, *385 the defendant here seriously exaggerates the

nature of the prosecutor’s remarks. The prosecutor made no statements of law

in his closing argument. All that he did was respond to defense counsel's

argument that Smith and Dotson had been induced to testify as they did out of

fear of further prosecution. The prosecutor raised the point merely to state

that he "resent(ed) it" (Tr. at 1063). There was no statement here, like that

repeated several times in Phillips, that the jury had to find the prosecutor

guilty of wrongdoing before it could acquit the defendant. We find no error in

the prosecutor’s comments on this point.[FN13]

FN12. This case is readily distinguishable from Bohle and Phillips. In

Bohle, the prosecutor told the jury that in its evaluation of the

defendant’s insanity defense it could properly consider the presumption of

sanity. However, as a matter of law, the jury was not permitted to

consider that presumption. The court held that such a serious misstatement

of the law on the central issue to the defendant’s case was error. 445

F.2d at 71. There is no comparable misstatement of law in this case.

In Phillips, the prosecutor on three separate occasions, and with the

approval of the court in the presence of the jury, argued "you're going to

have to find, I suppose, that I conspired with the agent to commit this

crime by bringing it to you." 527 F.2d at 1022. The court correctly
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decided on those facts that the jury might reasonably have concluded that

it had to find the prosecutor guilty of misconduct before it could acquit

the defendant. The argument to the jury in this case was significantly

less likely to mislead the jury.

FN13. Defendant also argues that the prosecutor’s remarks about Dotson and

Smith amounted to "placing his personal integrity behind the truthfulness

of the witness(es)." United States v. Phillips, 527 F.2d 1021, 1023

(7th Cir. 1975). We cannot agree. Nothing in the prosecutor's comments

even approaches the defendant’s characterization that the argument "amounts

to placing the prosecutor in the same conspiratorial nest with the

witnesses." Id. at 1025.

[7] Next, defendant complains that the prosecutor in his closing argument

improperly appealed to the pecuniary interests of the jury. This court has

held that statements to a jury suggesting some relationship between a

defendant's fraudulent activities and the jurors' insurance premiums or taxes

is improper and potentially reversible error. See United States v. Trutenko,

490 F.2d 678, 679 (7th Cir. 1973); Epperson v. United States, 490 F.2d

98, 100 (7th Cir. 1973). However, this is not such a case.

At one point the prosecutor did say, "we recognize our responsibility to the

Government to pay our taxes" (Tr. at 1080). However, the comment was in

response to defense counsel’s argument that two million dollars is a lot of

money and that some of the expenditures that were being used as evidence were

for the benefit of defendant's son. The prosecutor's argument was intended to

dispel any sympathy for the defendant on this point, and not to appeal to the

jury’s pecuniary interests.

[8] Defendant's final assignment of error based on the closing argument is

that the prosecutor made an uncalled for reference to the Biblical story of the

slaying of Abel by Cain that was included merely for its highly prejudicial

effect. During his argument, the prosecutor characterized the defendant's

defense as an effort to shift the defendant’s responsibility to F. Lawrence

Anderson. In so doing, he quoted Cain’s statement to God, "I’m not my

brother’s keeper" (Tr. at 1085). Defendant claims that he never attempted to

shift the blame to Anderson in his argument. However, in his closing argument,

defense counsel twice suggested that the arrangements for fraudulent

shareholders might have been in Anderson’s interest rather than the

defendant’s. He argued:

If Mr. Anderson was working some kind of a plan with . . . Dr. Moore, for

example, . . . that is their problem. There’s no proof whatsoever that Mr.

Mackey had anything to do with that.

If you choose to believe that Mr. Dotson got the twelve thousand dollars,

that he . . . invested in A & D from Mr. Anderson, that may be something

between them, but you can't hold that against Mr. Mackey.

(Tr. at 1039). In light of these arguments, the prosecutor rightly concluded

that defendant was attempting to shift the blame to Anderson. There is no

error in presenting his response to this issue in a colorful fashion.

Based on our evaluation of the closing arguments of both the defense counsel

and *386 the prosecutor, we conclude that the district court rightly decided

that the prosecutor "in response to defense arguments made struck hard blows,

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Page105



 
 

571 F.2d 376. PAGE 14

(CITE AS: 571 F.2D 376, *386)

but he did not strike foul ones" (Tr. at 1090). See Berger v. United States,

295 U.S. 78, 88, 55 S.Ct. 629, 79 L.Ed. 1314 (1935). We, therefore, find no

error based on the prosecution's closing argument.

IV

One of the prosecution’s witnesses, Artie Jenkins, was asked about the source

of $5000 in cash that he had used to attempt to post bail for the defendant

before a magistrate in Hammond, Indiana. The prosecution sought to elicit from

the witness the fact that he had acquired the money from Gibraltar Insurance

Company. Jenkins, however, stated that the money had come from his mother (Tr.

at 145). In an effort to impeach this statement, the prosecutor asked if

Jenkins had told the magistrate in charge of defendant’s bail that the money

had come from Gibraltar Insurance Company. Jenkins responded that he could not

recall. The prosecutor then asked about other statements that Jenkins made

before the magistrate, but he again responded that he did not recall. The

prosecution did not attempt to offer into evidence a transcript of the

proceedings before the magistrate in order to complete the impeachment.

Defendant claims that the prosecution, having emphasized the witness’s

comments to the magistrate, had a duty to complete the impeachment and failure

to do so was prejudicial error. We disagree with defendant's analysis on both

points.

[9][10] First, to the extent there is ever a duty to complete an

impeachment, it will only arise once the witness categorically denies ever

having made the prior inconsistent statement, United States v. Bohle, 445

F.2d 54, 73 (7th Cir. 1971), and not when he merely fails to remember whether

or not he has made it. Second, even if a duty to impeach had arisen, it is

difficult to fathom what harm to the defendant’s case attended that error. The

witness’s testimony was generally favorable to defendant, the effort at

impeachment was modest and the witness’s significance to the prosecution’s case

was de minimis. Under these circumstances, we find no error in the

prosecution’s conduct.

V

Defendant argues that the prosecution deceived him by first stating in a bill

of particulars that the fictitious bank account alleged in Count II of the

indictment was maintained at the Citizens Trust Bank in Atlanta, Georgia and

then subsequently proving that the account in fact was kept at the Gary

National Bank. We find no basis in defendant's argument for reversal.

Initially, we note that the letter sent to defendant was not a bill of

particulars. The district court denied the defendant’s motion for a bill of

particulars on September 24, 1976, because of the extensive discovery

permitted. Therefore, cases cited by defendant dealing with misstatements in a

bill of particulars are inapposite.

[11] There remains the possibility that defendant was sufficiently misled by

the representations of the prosecution so that he was deprived of a fair

trial. Defendant, in this respect, fails to identify how he was prejudiced by

the prosecution's statement. In fact, after the trial below, counsel for the

defendant stated, "I did not recall specifically that the letter related to the

fictitious bank accounts until I had an opportunity to review it last night in

the motel" (Tr. at 1100). This statement seems to belie any reliance by the

defendant on the prosecution’s letter. We agree with the district court’s

assessment that "(i)t would appear to me that defense counsel should have known
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about the M.W.E. & S. account and the Government’s contentions in regard to it

a long time ago" (Tr. at 1100). The prosecution’ 5 possible misstatement did

not deny defendant a fair trial.

VI

Defendant's next two arguments are that the conviction under Count II must be

reversed *387 because two of the affirmative acts of tax evasion alleged in

the indictment were not proved. Defendant asserts that no evidence was

presented as to fictitious bank accounts or fictitious mortgages. Defendant is

incorrect in his assessment both of the law and the facts surrounding these

issues.

[12][13] Under 26 U.S.C. s 7201, the prosecution must prove some

affirmative act constituting an attempt to evade or defeat the payment of

taxes. Spies v. United States, 317 U.S. 492, 499, 63 S.Ct. 364, 87 L.Ed.

418 (1943); United States v. Ming, 466 F.2d 1000, 1004 (7th Cir.), cert.

denied, 409 U. S. 915, 93 S. Ct. 235,34 L. Ed. 2d 176 (1972). However, the

prosecution need not prove each affirmative act alleged. This case seems

directly controlled by this court's previous decision in United States v.

Reicin, 497 F. 2d 563 (7th Cir. ), cert. denied, 419 U. S. 996, 95 S. Ct.

309, 42 L. Ed. 2d 269 (1974), a mail fraud case involving, as here, several

instances of illegal activity guided by a unitary scheme. Id. at 569-70.

There, the court distinguished a Second Circuit decision, relied on heavily by

defendant in this case, United States v. Groves, 122 F. 2d 87 (2d Cir. ),

cert. denied, 314 U. S. 670, 62 S. Ct. 135,86 L. Ed. 536 (1941), and held "it

is necessary to prove at least one but not necessarily each of the specific

acts to sustain each count." 497 F. 2d 568. We believe that the court's

analysis in Reicin applies with equal force here. Since defendant does not

contest that there is at least sufficient evidence to prove the other three

affirmative acts alleged in Count II of the indictment, we must affirm the

conviction on this Count.

We note as an alternative basis for affirming the conviction on this Count

that there was sufficient evidence to support a finding that the defendant

committed all the affirmative acts alleged. First, defendant asserts that the

only fictitious bank account at issue was the one in Atlanta, Georgia. In

light of our discussion in part V, supra, however, this view is patently

incorrect. The M.W.E. & S. account in Gary, Indiana was the basis for the

allegation and there was a great deal of evidence as to whether it was a

corporate account or merely a personal account of the defendant.

Second, the prosecution demonstrated that mortgages remained on defendant's

property long after the debts that created them had been satisfied (Tr. at 479-

80,509,546). While defendant presents persuasive arguments as to what

inferences to draw from this fact, those arguments were for the jury and do not

affect the correctness of the district court's decision to let the general

allegation be considered by the jury. We, therefore, find no error on these

points.[FN14]

FN14. Defendant argues similarly, again relying on United States v.

Groves, 122 F.2d 87 (2d Cir.), cert. denied, 314 U.S. 670, 62 S.Ct.

135, 86 L.Ed. 536 (1941), that his conspiracy conviction must be reversed

because the prosecution failed to prove one of the alleged objects of the

conspiracy charged in Count I of the indictment, viz., that defendant and
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F. Lawrence Anderson caused witnesses to testify falsely before the grand

jury and at the perjury trial of Carl Smith. First, there was some

evidence supporting both general allegations. Second, the prosecution need

only prove one object of the conspiracy, absent undue prejudice created by

the evidence presented as to the object not proved. See United States v.

Papadakis, 510 F.2d 287, 297 (2d Cir.), cert. denied, 421 U. S. 950,

95 S.Ct. 1682, 44 L.Ed. 2d 104 (1975); United States v. Grizaffi, 471

F.2d 69, 73 (7th Cir. 1972), cert. denied, 411 U. S. 964, 93 S. Ct. 2141,

36 L. Ed. 2d 684 (1973). Defendant neither contests that the prosecution in

fact proved several objects of this conspiracy nor contends that the

evidence used to prove the objects at issue here was prejudicial.

Therefore, we find defendant's argument without merit.

VII

[14] Defendant next argues that there was no evidence before the grand jury

to support a charge of subornation of perjury (Count III of the indictment),

and that the inclusion of such a charge both as a separate count and as a part

of each of the other counts in the indictment requires reversal of defendant's

conviction. Defendant contends that courts must exercise some supervisory

control over grand jury indictments if there is an allegation that there was

"no evidence" presented to the *388 grand jury to support a given charge.

United States v. Costello, 221 F. 2d 668, 677 (2d Cir. 1955), aff'd on other

grounds, 350 U.S. 359, 76 S.Ct. 406, 100 L.Ed. 397 (1956); Brady v. United

States, 24 F. 2d 405, 407-08 (8th Cir. 1928). Assuming, without deciding,

that defendant correctly states the law, we nonetheless find no basis in this

argument for reversal. Defendant raised this issue before the district court

and it stated initially that it has inspected in camera several grand jury

transcripts and concluded "with all due respect, Counsel, I don’t think you are

even close" (Tr. at 781). Then, the court overruled defendant’s motion for a

mistrial based on this argument (Tr. at 782). Nothing in defendant's one--sided

summary of the proceedings before the grand jury convinces us that the court

below erred in its assessment of the grand jury record. In light of this fact,

and defendant's failure to certify the grand jury transcript as part of the

record for appeal, we hold there was no error in the district court’s decision.

VIII

[15] Defendant's last argument in his initial appeal is that the district

court erred in requiring the defendant, pursuant to Fed. R. Crim. P. 17(c), to

produce documents without a fuller presentation by the prosecution to support

its motion. The court concluded in response to the defendant’s motion to

reconsider that production of the documents would "expedite the trial in this

case." Defendant does not contest that finding. More importantly, defendant

fails to allege any prejudice caused by the court’s order. We, therefore, find

no error.

IX

[16] On his appeal to the district court’s denial of his motion for a new

trial, defendant raises two arguments. First, defendant argues that the

prosecution's failure to provide him with a copy of a transcript of an

interview by an Internal Revenue Agent with Carl E. Smith was a violation of

Brady v. Maryland, 373 U. S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). We

disagree.
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In Brady, the Supreme Court held that:

(T)he suppression by the prosecution of evidence favorable to an accused upon

request violates due process where the evidence is material either to guilt or

to punishment, irrespective of the good faith or bad faith of the prosecution.

373 U.S. at 87, 83 S.Ct. 1196 (emphasis added). As suggested by the

quotation from Brady, the narrow issue for us is, given the nature of the

defendant’s request for exculpatory materials, did the prosecutor have a duty

to provide defendant with a transcript of this particular interview? That

issue is controlled by the Supreme Court’s recent decision in United States v.

Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976).

The Court in Agurs reasoned that two factors define the duty of the prosecutor

to provide Brady materials: whether the request for those materials was

specific or general and their materiality. With regard to a general request,

the Court concluded:

Such a request really gives the prosecutor no better notice than if no

request is made. If there is a duty to respond to a general request of that

kind, it must derive from the obviously exculpatory character of certain

evidence in the hands of the prosecutor.

427 U.S. at 106-07, 96 S.Ct. at 2399. If the request for Brady material is

general in nature, the Court held as to the materiality of that evidence that,

"the prosecutor will not have violated his constitutional duty of disclosure

unless his omission is of sufficient significance to result in the denial of

the defendant's right to a fair trial." Id. at 108, 96 S.Ct. at 2399.

Applying those standards to the record before us, we conclude that the

prosecutor did not violate his constitutional duty to disclose. Here the

defendant’s request was for "(i)nformation relating to material inconsistencies

between statements given by any person, whether or not he is a prospective

Government witness, and information relating to material inconsistencies

between two or more persons, whether or not they are prospective government

witnesses." *389 Contrary to defendant's contention, we conclude that this

request was "general" within the meaning of Agurs. At a minimum, we would

require that defendant focus his request on a particular witness before we

would hold the request to be "specific." Plainly, defendant’s request did not

give "the prosecutor notice of exactly what the defense desired." Id. at

106, 96 S.Ct. at 2398.

Having determined that the request was general, it remains to be determined

whether its non-disclosure deprived defendant of a fair trial. That

determination is best made by the district court judge, with our review limited

to whether his "first-hand appraisal of the record" was "thorough" and

"reasonable." Id. at 114, 96 S.Ct. at 2402. The court below, after a

careful consideration of the requested material and the record at trial,

concluded:

The material presented would have been of a collateral nature. At the very

most a small part of the material presented might have been used for

impeachment of Carl Smith. However, such would only have been cumulative.

(Order of Sept. 23, 1977, at 12). Given that the omitted evidence was merely

additional material for impeaching an already thoroughly impeached witness, we

conclude that the district court’s assessment was reasonable.[FN15]

FN15. There is a substantial dispute between the defendant and the
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prosecution as to whether defense counsel exercised "due diligence" in

discovering the relevance of Smith's narcotics interview. It is not

exactly clear what role this issue plays in defendant's appeal of the

denial of his motion for a new trial. Defendant in his initial brief

before this court did not argue that the interview was "newly discovered"

evidence. Instead, his arguments were limited to possible violations of

Brady and the Jencks Act. The prosecution in its brief raised the "due

diligence" defense. That analysis, as argued, seems absolutely unrelated

to any point raised in defendant's brief. Nonetheless, the defendant

responded to the issue in his reply brief; however, he did so within the

context of the Brady issue. Initially, we conclude that we are not being

asked to reverse solely because the interview is "newly discovered"

evidence. Second, in light of our view that, regardless of whether defense

counsel exercised "due diligence," there is no violation of Brady and Agurs

on this record, we decline to consider the possible effect of that factor

either for or against the defendant. Compare United States V. Hedgeman,

564 F.2d 763 (7th Cir. 1977) with Marshall v. United States, 141

U.S.App.D.C. 1, 436 F.2d 155 (1970).

[17] Second, defendant in this appeal argues that the failure of the

prosecution to provide the memorandum of the interview of Carl Smith relating

to his narcotics activities was a violation of the Jencks Act, 18 U.S.C. s

3500.[FN16] Since neither party argued the point, we assume, without deciding,

that this was a "statement" within the meaning of 18 U.S.C. s 3500(e)(1).

Thus, the key issue is whether the information contained in the interview

" relates generally to the events and activities testified to" by Carl Smith.

United States V. O’Brien, 444 F.2d 1082, 1086 (7th Cir. 1971).

FN16. That section provides in relevant part:

(b) After a witness called by the United States has testified on direct

examination, the court shall, on motion of the defendant, order the United

States to produce any statement (as hereinafter defined) of the witness in

the possession of the United States which relates to the subject matter as

to which the witness has testified.

18 U.S.C. S 3500.

The district court concluded both that the statement did not "relate to"

Smith’s testimony within the meaning of United States v. Cleveland, 507 F.2d

731 (7th Cir. 1974), and that, even if it had, failure to produce that

information did not require reversal of the case. See United States v.

Esposito, 523 F.2d 242, 248 (7th Cir. 1975), cert. denied, 425 U.S. 916,

96 S.Ct. 1517, 47 L.Ed.2d 768 (1976). We find no basis for reversing those

determinations. The subject matter of Smith's statement to the IRS agent

occurred well before the creation of A & D Realty and it only indirectly

reflected on the witness's statement on direct examination that he received

money from defendant. In addition, the fact that the witness was promised

consideration in return for his cooperation in a completely unrelated narcotics

investigation cannot be said to "relate to" his trial testimony in any way.

*390 We, therefore, find no violation of the Jencks Act requiring reversal

of defendant's conviction.

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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For these reasons, the judgment of conviction entered by the district court on

January 14, 1977, and the judgment denying the defendant's motion for a new

trial entered September 23, 1977, are affirmed.

AFFIRMED.

END OF DOCUMENT
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istrativedecisions in the Department of

Justice. must flow. Nevertheless, the

government has already received special

dispensation'in this regard through the fed-

eral rules. Fed.R.App.P. 4(a)(1) gives the

government twice as long as the private

litigant to file notice of appeal. If the

government cannot make its strategic deci-

sions within this time and a protective no-

tice must be filed and later dismissed, there

is no reason that the private litigant should

be forced to pay attorneys’ fees for a

meaningless appeal. We conclude, there-

fore, that the government’s appeal was not

substantially justified.

The judgment of the district court is

affirmed.
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Defendant was convicted in the United

States District Court for the Western Dis-

trict of Missouri, Joseph E. Stevens, Jr., J.,

of conspiracy to defraud United‘States by

obstructing Treasury and'collection of in:

come taxes, and two counts of aiding‘in

preparation of fraudulent income tax re-

turns, and she appealed. " The Court of

Appeals, Floyd R. Gibson, Senior Circuit

Judge, held that: (1) evidence, in form of

coconspirator’s statements, of “cover-up”

or concealment of fraud was admissible,

and did not create variance between con-

spiracy charged in indictment and evidence

produced'at trial; (2) trial judge, in ques-

tioning witnesses, did not overstep bounds

of propriety; (3) defendant’s rights under

Speedy Trial Act were not violated; (4)

district court did not abuse its discretion in

refusing to limit potential cross-examina-

tion of defendant; and (5) conviction on one

count of aiding in preparation of fraudulent

returns was supported by sufficient evi-

dence.

Affirmed.

1. Conspiracy @4302) _

Evidence, in form of cOCOnspirator’s

statements, of “cover-up" or concealment

of fraud was admissible, and did not create

variance between conspiracy charged in in-

dictment and evidence produced at trial.

18 U.S.C.A. § 371.

  

  

 

  

2. Conspiracy (er-528(1)

When successful accomplishment of

crime necessitates . concealment, acts 'of

concealment are properly considered to be

within scope of original conspiracy. 18

3. Criminal Law @656(2)

Trial judge, in questioning witnesses,

did not overstep bounds of propriety, and

questioning did not become so one-sided as

to deprive defendant of fair trial. '

4. GrimmalDaw $10356) , ,

In absence of objection to trial judge’s

comment,and because record reflected that

comment was made out of jury’s hearing,

there was no plain error warranting rever-

sal.

5. CriminalLaw $577.14 f

Where first trial ended in declaration

of mistrial, and second indictment was filed

before first indictment was dismissed, sec-

tion of Speedy Trial Act [18 U.S.C.A.

§ 3161(e)] providing 70 days for retrial of

case controlled, and, where retrial on su-

perseding indictment commenced before

that period expired, defendant’s rights un-

der such Act were not violated.
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6.‘ Witnesses @3930)“ ~‘-"-'

~""-‘”'Prosecutor could? not "properly have

confronted defendant with her prior state-

ments 'made in ‘cdurse of..'proceeding re-

garding’ guilty plea which Was, later with-

drawn. --' Fed.Rules Cr.Proc.Rule 11(e)(6)(C),

. 18 U.S.C.A. ' .

7. «Witnesses @2778)

I District court did not abuse its discre-

tion in refusing to limit potential cross-ex-

amination of defendant about allegedly

fraudulent tax return, after prosecutor

stated that he would be compelled to seek

perjury indictment against defendant if she

testified, contrary to her prior sworn state-

ment, that she did not know receipts at-

tached to .tax return were fraudulent,

where prosecutor had right to use state-

ment made by defendant in proceeding in-

volving guilty plea, which was later with-

drawn, in subsequent criminal proceeding

for perjury, and even if defendant had tes-

tified without mentioning return on direct

examination, if she had represented that

she did not know that any receipts that she

had attached to returns were fraudulent,

return would relate to this testimony and

could properly be addressed on cross-exam-

ination.

8. Criminal Lawr@1144.13(3, 5)

, In reviewing district court’s denial of

motion for judgment of acquittal, Court of

Appeals must consider evidence in light

most favorable to government and must

give government benefit of all reasonable

inferences "that may be logically drawn

from evidence. .

9. Internal Revenue @5303

' Conviction of aiding in preparation of

fraudulent income tax returns was sup-

ported by sufficient evidence, from which

jury could reasonably conclude that defend-

ant prepared return knowing that claimed

charitable contribution had not been made,

and that receipt she attached to return

1. The Honorable Joseph E. Stevens, United

States District Judge for the Western District of

Missouri.

2. Count Two charged Gleason with aiding and

abetting in the preparation of the 1980 fraudu-

FOIA # 57720 (URTS 16326) Docld

fraudulently represented that such contri-

bution had been made. 26 U.S.C.A.

7206(2). ‘ ' ' '

James R. Wyrsch, Kansas .City, Mo., for

appellant.

John R. Osgood, Asst. US. Atty., Kansas

City, Mo., for appellee.

Before JOHN R. GIBSON, Circuit Judge,

FLOYD R. GIBSON, Senior Circuit Judge,

and BOWMAN, Circuit Judge.

FLOYD R. GIBSON, Senior Circuit

Judge.

Defendant Lorraine D. Gleason appeals

from the district court’s 1 judgment entered

on a jury verdict convicting her on one

count of conspiracy to defraud the United

States by obstructing the Department of

Treasury in collection of income taxes in

violation of 18 U.S.C. § 371, and two counts

of aiding in the preparation of fraudulent

income tax returns in violation of 26 U.S.C.

§ 7206(2) 2. On July 6, .1984, the district

court sentenced Gleason to two years im-

prisonment on the conspiracy count, with

all but six months suspended, and three

years probation to begin upon her release

from custody, plus a $1,000 fine. On the

remaining two counts, the'court sentenced

Gleason to three years probation on each

count, to be served concurrently with each

other and with the probation. sentence im-

posed on the conspiracy count. Gleason

appeals to this court, arguing that a vari-

ance existed at trial between the conspiracy

charged in the indictment and the evidence

shown at trial; that the trial court imper-

missibly acted as an advocate at trial; that

her rights to a speedy, trialwere violated;

that the trial court erred in refusing to

limit potential cross-examination of her;

and that the evidence as to Count Three of

lent tax return of Orville and Diane Hart.

Count Three made a similar charge as to the

1980 tax return of Nora and Charles Blanken-

ship.

: 70105320 Page 113
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the indictment was insufficient to sustain a

guilty verdict. We affirm.

 

IFacts

In 1981, Lorraine Gleason worked with

her husband Michael J. Gleason at Glea-

son’s Tax and Accounting Service, a sole

proprietorship owued by Michael Gleason

in Independence, Missouri. Both Michael

and Lorraine Gleason were members of the

Universal -Life Church, as was George

Leigh, who occupied a separate office in

the same building as the tax service. The

Universal Life Church is a non-profit, reli-

gious corporation headquartered in Modes-

to, California. The Universal Life Church

operates through “mail order ministries,”

through which anyone can be ordained as a

minister and have conferred upon him min-

isterial credentials and powers. The minis-

ters have no required duties, nor does the

church have any established creed or doc-

trines. The Universal Life Church also is-

sues ‘fmail order church charters," through

which as few'as three people can be desig-

nated as a congregation. The members of

the congregation may be members of the

same family. Once ordained, a minister

may donate to the church the earnings

from his regular occupation, by placing the

money into his congregation’s bank ac-

count. In so doing, the minister receives a

charitable contributions deduction of up to

50 percent of his gross income, with a

corresponding reduction in income tax lia-

bility. The minister may then withdraw

money from the account, tax-free, for the

upkeep of the i‘church” (his home), and his

living expenses, including food and lodging.

The “Mother Church” in Modesto requires

only that the congregation file a regular

report. '

The evidence at trial showed that bOth

Michael and Lorraine Gleason prepared

fraudulent income tax returns for various

clients for the 1980 tax year. Typically,

either Michael or Lorraine Gleason, or

3. For example, the evidence at trial showed that

Dale Bedsaul received from George Leigh re-

ceipts reflecting a total 1980 contribution of

$9,000 to the Universal Life Church. Bedsaul

both, “would conduct a preliminary inter-

view with taxpayers, during which the tax-

payers would produce necessary informa-

tion to prepare their tax returns. Then

either Michael or Lorraine Gleason would

inform the taxpayers that more deductions

would either decrease their tax liability or

increase their tax refund. The Gleasons

would refer the taxpayers to George Leigh,

who would sell them receipts falsely stat-

ing that the taxpayers had made contribu-

tions to the Universal Life Church during

1980.. Leigh sold the receipts for a small

percentage of the stated contributions?

Either Michael or Lorraine Gleason would

prepare returns for the taxpayers reflect-

ing these bogus contributions, and the re-

ceipts were attached to the returns. If any

taxpayer expressed concern about the pos-

sibility of audits, he or she Would be as-

sured by either Michael or Lorraine Gleao

son or George Leigh that the Universal

Life Church would corroborate the claimed

contributions.

Lorraine Gleason sought to establish as a

defense at trial that she played no part in

the conspiracy, and that her position at the

tax service was merely that of a reception-

ist. Gleason insisted that she had not pre-

pared any of the fraudulent returns but

merely copied over returns sloppily pre-

pared by her husband, or signed her name

as preparer when he was too busyto sign

his own name. The testimony at trial, how-

ever, showed that Lorraine Gleason had

informed Orville and Diane Hart howthey

could receive a bigger refund by purchas-

ing phony receipts from George Leigh.

Gleason also filled out the Harts’ receipts,

signed their return as the preparer, and

told the Harts not to worry about the valid-

ityof the deductions because the receipts

substantiated the claimed contributions.

Further, Lorraine Gleason was present

when her husband informed Nora and

Charles Blankenship about the availability

of the false receipts and told them to con-

obtained receipts from Leigh representing a to-

tal 1980 contribution of $12,000; Keeling paid

$60 or $65 for the receipts. James Massey paid

Leigh $60 for receipts reflecting a $22,000 con-
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tact George Leigh. . She later attached the

receipts that, the .Blankenships obtained

from George-Leigh to a completed tax re-

turn, which she had signed as preparer. ’

3-"‘Lorraine- Gleason pled guilty on July 27,

‘-1983'to a one-count information charging

' <her"wi'th aiding and assisting in the prepa-

ration'of the false and fraudulent income

tax return of taxpayer Ralph Keeling, in

violation of 26 U.S.C. § 7206(2).4 Gleason

withdrew her guilty plea on November 23,

1983, and was indicted along with an al-

leged co-conspirator, J.C. Baxter, on De-

cember 9, 1983. A jury trial began on

February 27, 1984, before the Honorable

Scott 0. Wright of the United States Dis-

trict Court for the Western District of Mis-

souri. The court declared a mistrial on

March 5, 1984, because the jury was unable

to reach a verdict. Gleason was subse-

quently reindicted, and retried before

Judge Stevens on May 7, 1984, resulting in

the convictions from which she now ap-

peals.

A. Variance

Gleason first contends on appeal that the

district court erred in denying her motion

for a new trial, for arrest of judgment, and

for judgment of acquittal based on her

allegation that a variance existed between

the conspiracy charged in the indictment

and the evidence produced at trial. She

asserts that the district court erredin ad-

mitting evidence, inthe form of a co-con~

spiratOr’s statements, of the “cover-up” or

concealment of the fraud, because the cov-

er-up Was not within the scope of the con-

spiracy charged in the indictment.‘ Thus,

Gleason’s argument goes, the Government

introduced evidence at trial as to multiple

conspiracies—the initial conspiracy to de-

fraud the United States and a second con-

spiracy to conceal the fraud. Gleason cites

Grunewald v. United States, 353 US. 391,

4. Michael Gleason entered a plea of guilty on

the same day to a charge pursuant to 26 U.S.C.

§ 7206(2) with respect to the 1980 income tax

return of Patrick Goldsworthy.

5. The first indictment against Gleason did not

Fflffififllymfl’tU’RT‘B‘TBB‘Z’BFE’GE | d :
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77 S.Ct. 963, 1 L.Ed.2d 931 (1957),m sup-

port of her claim that the admission of the

cover-up evidence caused an impermissible

variance from the indictment. Because of

the variance between the lone conspiracy

count in the indictment and the evidence

produced as to multiple conspiracies, Glea-

son contends her conviction should be re-

versed.

[1, 2] We hold that the cover-up evi-

dence was properly admitted and that no

variance existed here. In citing Gmne—

wald, Gleason overlooks the Court’s di-

rection in that case to distinguish “between

acts of concealment done in furtherance of

the main criminal objectives of the conspir-

acy, and acts of concealment done after

these central objectives have been attained,

for the purpose only of covering up after

the crime.” 353 US. at 405, 77 S.Ct. at 974

(emphasis in original). When “[t]he suc-

cessful accomplishment of the crime neces-

sitates concealment,” acts of concealment

are properly considered to be within the

scope of the original conspiracy. Id. We

agree with other courts that have held that

a conspiracy covered by 18 U.S.C. § 371,

such as the one charged here, necessarily

contemplates acts of concealment to accom-

plish its objectives. See' United States v.

Mackey, 571‘ F.2d 376, 383-84 (7th Cir.

1978); United States 1). Diez, 515 F.2d 892,

897-98 (5th Cir.1975), cert. denied, 423 U.S.

1052, 96 S.Ct. 780, 46 L.Ed.2d 641 (1976).

See also Forman 1). United States, 361

U.S. 416, 423—24, 80 S.Ct. 481, 485-86, 4

L.Ed.2d 412‘ (1960), overruled, on other

grounds, Burks v. United States, 437 U.S.

1, 98 S.Ct. 2141, 57 L.Ed.2d 1 (1978). As

the Fifth Circuit statedin Diez, ' '

[I]n the present case the central aim of

the conspiracy was to deceive officialsof

the Internal Revenue Service, thereby in-

ducing them to accept fraudulent tax re-

turns as truthful and accurate. In light

In the trial on this indictment, which ended in a

mistrial, Judge Wright did not admit the con-

cealment evidence. When Gleason was rein-

dicted, the superseding indictment, on which

she ultimately was convicted, did refer to the

761365320 Page 115
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'2-77of the‘s‘ubStantial. possibility that the re-

'. .turns Would be audited and investigated,

_a-._ithe filing; of the returns did not fully

“ accomplish the purpose of-the main con-

,rspiracy, which by its very nature, called

. for concealment. _

515 F.2d at 897—898. Because the co-con-

spirators’ concealment attempts were part

of the original conspiracy, no variance ex-

isted and the concealment evidence was

properly admitted.

II. Alleged Misconduct of Trial Judge

Gleason next asserts that the trial court

erred in denying her motions for a new

trial and for a mistrial based on her allega-

tions that the trial judge’s misconduct de-

prived, her of a fair trial. Specifically,

Gleason contends that the trial judge im-

permissibly interjected himself into her tri-

al by questioning witnesses, particularly

Bishop Imbeau of ‘ the Universal Life

Church headquarters in Modesto; calling

for Bishop Imbeau to produce certain evi-

dence; and commenting on the evidence, all

to her prejudice. In support of her argu-

ment Gleason cites us to many places in the

transcript that she deems examples of the

judge’s misconduct.

I [3, 4] 'We have reviewed the transcript

carefully and conclude that the trial judge

did not overstep the bounds of propriety.

First, 'we note that atleast a few of the

transcript pages to Which Gleason refers us

contain no comments'by the trial judge at

all, while others contain comments made by

the judge out of the presence of the jury,

thus averting any chance 'of prejudice.

Other passages cited by Gleason consist of

comments made by the judge to the prose-

cutor or defense counsel, including rulings

on objections. Still other comments by the

judge appear in the record as having been

made in the presence, but out of the hear-

ing, of the jury. Gleasonfs counsel con-

tends that one such comment in particular,

when the judge stated that a witness had

been “dead wrong” in his testimony con-

cerning the tax free benefits of ministers,

was audible at the counsel table and there-

fore probably to the jury as well. Counsel,

objection to the comment. Had an objec-

tion been made at the time of the perceived

error, the trial court would have had the

opportunity to determine whether members

of the jury had in fact overheard the com-

ment. In the absence of such an objection,

however, and because the record reflects

that the comment was made out of the

jury’s hearing, we find that no plain error

warranting reversal exists. See United

States 1;. Ellis, 747 F.2d 1205, 1208 (8th

Cir.1984). '

A trial judge is more than a “mere mod-

erator” of a trial. United States 1). Woods,

696 F.2d 566, 570-71 (8th Cir.1982) (quoting

Dranow 1). United States, 307 F.2d 545,

572 (8th Cir-.1962». '

[The trial judge] has the prerogative, and

at times the duty, of eliciting facts he

deems. necessary to the clear presenta-

tion of the issues. To this end he may

examine witnesses who testify, so long

as he preserves an attitude of impartiali-

ty and guards against giving the jury an

impression that the court believes the

defendant is guilty.

Llach v. United States, 739 F.2d 1322,

1329-30 (8th Cir.1984) (quoting Dranow,

307 F.2d at 572). Those questions that the

trial judge did ask of witnesses were prop-

erly intended to clarify testimony and elicit

necessary facts; the judge’s questioning

did not become 'so one-sided as to deprive

Gleason of a fair trial. See United States

v. Bland, 697 F.2d 262, 265 (8th Cir.1983)

(when trial judge has made allegedly preju-

dicial comments, "appeals court must use

balancing process '-to determine Whether

such comments have ”pervaded over-all

fairness" of proceedings). ‘dn sum, the trial

court did not err in denyingGleason’s mo;

tions for a new trial-and for a mistrial

based on alleged misconduct.

III. Alleged Violation of Speedy Trial

Act

Gleason also contends that her right to a

speedy trial pursuant to the Speedy Trial

Act, 18 U.S.C. §§ 3161-3174 (1982), was

violated in this case. For consideration of
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involved. Gleason originally waived indict-

ment and pledguilty to a one-count infor-

mation on July 27, 1983. The district court

subsequently allowed her to withdraw her

guilty plea November 23, 1983. The grand

jury then handed down a nine-count indicts

ment against Gleason and J.C. Baxter, in

which Gleason was named in seven of the

nine counts. Upon defense counsel’s mo-

tion, the magistrate on January 9, 1984

ordered that the trial be continued from its

scheduled January 23, 1984 starting date

until February 27,1984. After the case

was tried, beginning on February 27, and

submitted to the jury, the district court

ordered a mistrial on March 5, 1984, be-

cause the jury was unable to reach a ver-

dict. Baxter subsequently entered a guilty

plea.

On March 13, 1984, the grand jury re-

turned a new indictment against Gleason.

This superseding indictment contained

three counts. Count One charged a con-

spiracy based upon the same acts that

served as the basis for the conspiracy

charged in Count One of the previous in-

dictment, but added a paragraph specifical-

ly including as part of the conspiracy ac-

tions taken to cover up the fraud. Counts

Two and Three of the superseding indict-

ment were identical to Counts Seven and

Eight of the first indictment; The remain-

ing charges in the previous indictment

were dropped from the superseding indict-

ment.

Gleason was arraigned onthe new indict-

ment on March 21, 1984, and the district

court set the matter for trial on May 7,

1984. Gleason filed a motion to dismiss the

case on April 25, based on alleged viola-

tions of the Speedy Trial Act, asserting

that Speedy Trial computation should be

governed by 18 USC.§ 3161(h)(6).6 The

6. 18 U.S..C § 3161(h)(6) states:

If the information or indictment is dis-

missed upon motion of the attorney for the

Government and thereafter a charge is filed

against the defendant for the same offense, or

any offense required to be joined with that

offense, any period of delay from the date the

charge was dismissed to the date the time

limitation would commence to run as to the

. 766 FEDEEAL EEPOETER, 2d SERIES

district court denied the motion in an order

filed April 26, 1984, citing 18 U.S.C.

§ 3161(e), which provides 70 days for the

retrial of a case that ended in a mistrial.7

Trial on the superseding indictment began

on May 7, 1984, with the jury returning its

guilty verdict on May 15. The Government

subsequently moved to dismiss the first

indictment against Gleason.

On appeal to this court Gleason argues

that the district court erred in denying her

motion to dismiss based on the Speedy Tri-

al Act. She repeats her contention that

section 3161(h)(6), rather than section

3161(e), applies. Gleason claims that the

superseding indictment differs greatly

from the initial indictment, and that the

Government benefited from the alterations

because it had fewer charges to prove and

more evidence (from the broadening of the

conspiracy count) with which to proVe

them. Because under section 3161(h)(6) the

70—day time period within which she could

be tried expired before May 7, 1984, the

indictment should have been dismissed with

prejudice under 18 U.S.C. § 3162(a)(2).

[5] We agree with the district court

that section 3161(e) applies to Gleason’s

case. Section 3161(e) plainly addresses the

circumstance that warranted retrial in this

case: the declaration of a mistrial. By its

terms, section 3161(e) requires that a de-

fendant be retried within seventy days of

the declaration of a mistrial Gleason’s

trial on May 7, 1984, was within seventy

days of the March 5th declaration of mis-

trial. Gleason would have us read into

section 3161(e) a condition that does not

exist—namely, that a defendant must be

tried on the identical indictment following a

charge [shall be excluded in computing the'

time within which the trial of any such of-

fense must commence].

7. 18 U.S.C. § 3161(e) states in relevant part: "If

the. defendant is to be tried again following a

declaration of the trial judge of a mistrial * " *,

the trial shall commence within seventy days

from the date the action occasioning the retrial

FOIA tf“§‘7°l‘§‘i§°FUfii§df€§E°éi'BS’El‘atml‘tifig‘isdtia"ge 117
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mistrial—and asks us to apply section

3161(h)(6).

”We do not think section 3161(h)(6) can be

applied without some distortion. That sec-

tion expressly covers the circumstance

when the Government moves to dismiss an

indictment and thereafter a charge is filed

for the same offense. Here, however, the

second indictment was filed before the first

indictment was dismissed. Thus by its

terms section 3161(h)(6) does not apply to

Gleason’s situation. See United States v.

McCown, 711 F.2d 1441, 1446 (9th Cir.

1983); United States v. Horton, 676 F.2d

1165,1170 (7th Cir.1982), cert denied, 459

US. 1201, 103 S.Ct. 1184, 75 L.Ed.2d 431

(1983). a; United States 11. Harris, 724

F.2d 1452, 1454 (9th Cir.1984) (construing

similar language in 18 U.S.C. § 3161(d)(1)).

Gleason argues that the return of the sec-

ond indictment in effect dismissed the first

indictment against her, so that no excluda—

ble delay exists under section 3161(h)(6).

She cites us to no cases, however, which

hold that a superseding indictment auto-

matically dismisses an original indictment,

nor have we found any such authority.

Based on a plain reading of the statute,

then, we agree with the district court that

section 3161(e)(6) specifically controls this

situation and that Gleason’s rights under

the Speedy Trial Act were not violated.

IV. District Court’s Refusal to Limit IP0-

tential Cross-Examination of Glea-

son. .

[6] Gleason next assigns as error the

district court’s refusal to limitIn advance

the Government’s cross-examination of her

should she‘take the stand. When Gleason

pled guilty on July 27, 1983 to the one-

countinformation, she stated under oath

that she knew the'recei'pts attached to the

tax return of Ralph Keeling were fraudu-

8. The prosecutor would not have been able to

confront Gleason with her prior statements be-

, cause Rule, 11(e)(6)(C) of the Federal Rules of

Criminal Procedure provides that statements

made by a defendantin the course of a proceed-

ing regarding a guilty plea, which'is later with-

drawn, are not admissible against the defendant

lent. The district court later allowed Glea-

son to withdraw her guilty plea. Before

this case went to trial, the prosecutor indi-

cated that if Gleason elected to take the

stand, he would question her about the

Keeling return. If Gleason then testified

that she did not know the receipts were

fraudulent when she attached them to the

Keeling return, the prosecutor stated that

he would be compelled to seek a perjury

indictment against her for contradicting

her prior sworn statement.8 Gleason thus

asked the district court to rule before trial

that the Government would not be able to

cross-examine her about the Keeling re-

turn. The court refused to so limit the

questioning, and Gleason did not testify.

Gleason argues that the failure to re-

strict the potential cross-examination of her

prevented her from testifying. Basically,

she asserts that the court should have re-

stricted the cross-examination for two rea-

sons. First, the Government was able to

use the threat of perjury either to prevent

Gleason from testifying or to force her to

waive her rights under '1 Fed.R.Crim.P.

11(e)(6)(C). Second, if Gleason did testify

but did not mention the Keeling return on

direct examination, any questions about

that return on cross-examination would

have been outside the scope of direct and

therefore inadmissible under Rule 610 of

the Federal Rules of Evidence.

[7] We think both of Gleason’s argu-

ments are ‘ without - . merit. , ‘Rule

11(e)(6)(D)(ii) of the Federal Rules of ‘Crimi-

nal Procedure specifically contemplates the

use of a statement made by a defendant in

a proceeding involving a'guilty plea, which

is later withdrawn, in a subsequent crimi-

nal proceeding for perjury. .The prosecu-

tor’s “threat” of perjury, therefore, was

nothing more than a statement of intent to

ll(e)(6)(D)(ii), however, allows as an exception

to the general rule that such a statement is

admissible"in a criminal proceeding for perjury

or false statement if the statement was made by

the defendant under oath, on the record, and1n

the presence of counsel." See also Rule 410 of

the Federal Rules of Evidence.
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do that which he had an express right to

do. “~47 . (57.;-1

Further;evenif Gleason had testified

withoutmentioning the Keeling return on

direct examination,'if she had represented

that she did not know that any of the

receipts that she had attached to returns

were fraudulent, the Keeling return would

relate to this testimony and could properly

be addressed on cross-examination. The

scope of questioning'permissible on cross-

examination is within the broad discretion

of the district. court. United States v.

Schepp, 746 F.2d 406, 410 (8th Cir.1984),

cert. denied, —- U.S. —, 105 S.Ct. 1190,

84 L.Ed.2d 336 (1985); Villanue'va v. Lein-

inger, 707 F.2d 1007, 1010 (8th Cir.1983)

(per curiam). “Cross-examination may em-

brace any matter germane to direct exami-

nation, qualifying or destroying it, or tend-

ing to elucidate, modify, explain, contradict

or rebut testimony given by the witness.”

Roberts 1). Hollocher, 664 F.2d 200, 203

(8th Cir.1981). The district court did not

abuse its discretion in refusing to limit the

potential cross-examination of Gleason, es-

pecially'when it could have expressly con-

tradicted her testimony on direct.

V. sufficiency of Evidence

Gleason’s final contention before us is

that the district court erredin denying her

motions for a ,new trial, for arrest of judg-

ment, and for judgment of acquittal based

on her contention that-the evidence as to

Count Three of the Indictment was insuffi-

cientrto sustaina guilty verdict.‘ Count

Three alleges that Gleason willquy and

knowingly aided and assisted in preparing

a fraudulent income tax return for Charles

and Nora Blankenship for the, 1980 tax

year. . Although Gleason concedes that the

Blankenships’ tax return did contain fraud-

ulent deductions, she contests the jury’s

finding that she acted willfully, with full

knowledge of the fraudulent nature of the

return. She asserts that her duties at the

tax service were merely clerical, that she

had no tax expertise, and that the Blanken-

ships relied on Michael Gleason's advice in

766 FEDERAL REPORTER, 2d SERIES

support of her contentions, Gleason points

to the Blankenships’ testimony that they

had no direct conversations with her about

the Universal Life Church, and to Charles

Blankenship’s failure to identify her in

court at trial.

[8,9] In reviewing the district court’s

denial of a motion for judgment of acquit-

tal, this court must consider the evidence

“in the light most favorable to the govem-

ment and must give the government the

benefit of all reasonable inferences that

may logically be drawn from the evidence.”

United States v. DeLuna, 763 F.2d 897,

924 (8th Cir.1985); see also United States

v. Anziano, 606 F.2d 242, 244 (8th Cir.1979)'

(per curiam). In reviewing the evidence in

the light most favorable to the Govern-

ment, we conclude that the evidence as to

Count Three was sufficient to sustain the

jury verdict. Upon the Blankenships’ ini—

tial visit to the tax service in March 1981,

Lorraine Gleason conducted a preliminary

interview to get information necessary to

prepare their return. The Blankenships

made no mention of any charitable contri-

butions at that time. Lorraine Gleason

was also present when her husband told

the Blankenships that they needed a $9,000

deduction and discussed with them how

they could get a receipt for a contribution

frOm George Leigh. When Nora Blanken-

ship later brought in a receipt obtained

from Leigh representing that a $9,000 con-

tribution had been made, Lorraine Gleason

attached the receipt to a return that she

had signed as the preparer, which‘already,

reflected, that a $9,000contribution had

been made. That Charles Blankenship

could not identify Gleason at trial is not

significant in light of the fact that he met

her only once-in 1981, and the trial took

place three years later. N0 question eidsts

as to whether Lorraine Gleason was actual-

ly the woman who assisted the Blanken-

ships on their visit to Gleason’s Tax and

Accounting Service. From the evidence

the jury could reasonably conclude that

Gleason prepared the Blankenships’ return

knowing that a $9,000 contribution to the

Universal Life Church had not been made
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the returnifraudulentlyirepresented that

sucha contribution had been made.

r

VIIConclusmn ‘

Because we find Gleason’s allegations of

error to be without merit, and the evidence

of her guilt overwhelming, we affirm her

cenvictions.
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Roesevelt HAYES, Appellant,

v.

A.L. LOCKHART, Director, Arkansas

Department of Corrections, Appellee.

No. 84-2092.

United States Court of Appeals,

Eighth Circuit.

Submitted April 10, 1985.

Decided July 9, 1985.

Rehearing Denied Aug. 13, 1985.

' ‘Petitioner Sought habeas corpus relief

from state court conviction. The United

States District Court for the Eastern Dis-

trict of Arkansas, Henry Woods, J.,' denied

relief, and petitioner appealed. The Court

of Appeals, Collinson, J, Sitting by designa-

tion', held that: (1) trial judge had no af-

firmative duty to inquire on conflict of'm-

terest in joint representation of. codefend-

ants; (2) petitioner failed to show actual

conflict of interdist; and (3) issue whether

petitioner was denied due process by giving

of state’s requested instruction was barred

from collateral review by habeas court for

failure to comply with state procedural

mles.

Affirmed.

1. Criminal Law @541512)

Joint representation of codefendants is

antees of effective assistance of counsel.

U.S.C.A. Const.Amends. 6, 14.

2. Criminal Law 6:641.5(5)

Trial judge did not have an affirmative

duty to inquire whether joint representa-

tion of co-defendants would create a con-

flict of interest where neither defendant

nor his trial attorney objected to proceed-

ing to trial without separate counsel, and

trial counsel did not indicate to the court

that he foresaw even the possibility of a

conflict.

3. Habeas Corpus €=25.1(6)

Without an objection or other signal to

trial judge that a potential conflict of inter-

est exists, a habeas petitioner must demon-

strate that his attorney’s performance was

adversely affected by an actual conflict of

interest.

4. Criminal Law $641.56)

Defendant failed to demonstrate actual

conflict of interest in trial counsel’s joint

representation of codefendants in first de-

gree murder prosecution, notwithStanding

that defendant, who shot victim after code-

fendant had initially shot her, and who

alleged that hissp’articipation involved a

“mercy killing,” did not receive a reduced

sentence as given young age of codefend-

ant and defendant’s relationship to victim

and codefendant, namely, Sharing an apart-

ment with them, it was not unreasonable

forJury to haveimposeda greatersentence

on defendant. . . .

5. Criminal Law@5641.13(1) A ..

An appropriate inquiry in a Sixth

. Amendment case allegmgineffectiveness

of counselfocusesupontheadversarial

process, noton accused’s relationship with

his lawyer as suCh‘ U.S.C.A.Const.

Amend. 6. I

6. Criminal Law €=64l.l3(1)

If counsel is a reasonably effective ad-

vocate, he meets constitutional standards

irrespective of his client’s evaluation of his

FOIA 1105191216 1191111119 isezcwudlokuzelosenesmge 11302.11. ConstAmeud. s.
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UNITED STATES of America, Plaintiff-Appellee,

v.

Fred W. SANS, Frank A. Weaner, Raymond O. McDonald, Jr., Defendants-Appellants.

No. 82-3106.

United States Court of Appeals,

Eleventh Circuit.

May 11, 1984.

Defendants were convicted in the United States District Court for the Middle

District of Florida, Ben Krentzman, J., of conspiring to defraud government and

failure to file currency transaction reports, and defendants appealed. The

Court of Appeals, Tjoflat, Circuit Judge, held that: (1) delegation of

authority to Secretary of Treasury in statute authorizing Secretary to require

reports of transactions involving payment, receipt or transfer of United States

currency was valid; (2) evidence was sufficient to support conviction of bank

officials for wilfully failing to file currency transaction reports; (3)

whether bank officials knew that other bankers disobeyed law was not relevant

to whether they acted knowingly in failing to file forms or whether they acted

with specific intent to ignore law; (4) jury was entitled to fine nonbank

officer defendant guilty of conspiring even though it decided to acquit bank

officers; (5) evidence of coconspirator's checkered past was relevant to

establish bank officials’ state of mind in entering into currency transaction;

and (6) conspiring to fail to file currency transaction reports in order to

impair Internal Revenue Service’s ability to collect data constituted

conspiracy to defraud United States.

Affirmed.

[1] UNITED STATES k34

393k34

Treasury regulation requiring financial institution to file report of exchange

of currency involving transaction of currency of more than $10,000 came within

meaning of statute requiring that transactions involving any domestic financial

institution shall be reported to Secretary of Treasury if transactions involve

payment, receipt or transfer of United States currency. Currency and Foreign

Transactions Reporting Act, s 221, 31 U.S.C. (1976 Ed.) 5 1081.

[2] CONSTITUTIONAL LAW k60

92k60

Congress may not transfer to others essential legislative functions with which

it is vested; however, Congress may authorize other bodies to determine

specific facts and may also establish general standards and delegate to others

responsibility of effectuating legislative policy. U.S.C.A. Const. Art. 1, s

1'

[3] CONSTITUTIONAL LAW k62(5.1)

92k62(5.1)

Formerly 92k62(5)

Where statute enabled Secretary of Treasury to require only "reports" of

transactions involving monetary instruments to which domestic financial

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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institution was party, defined both monetary instruments and domestic financial

institutions, and Secretary's choice whether to require reports at all, or what

specific transaction, was limited by purposes of statute, statute providing

that transactions involving domestic financial institutions shall be reported

to Secretary at such time, manner and in such detail as Secretary may require

was valid delegation of authority. Currency and Foreign Transactions Reporting

Act, 5 221, 31 U.S.C. (1976 Ed.) 5 1081.

[3] UNITED STATES k34

393k34

Where statute enabled Secretary of Treasury to require only "reports" of

transactions involving monetary instruments to which domestic financial

institution was party, defined both monetary instruments and domestic financial

institutions, and Secretary's choice whether to require reports at all, or what

specific transaction, was limited by purposes of statute, statute providing

that transactions involving domestic financial institutions shall be reported

to Secretary at such time, manner and in such detail as Secretary may require

was valid delegation of authority. Currency and Foreign Transactions Reporting

Act, 5 221, 31 U.S.C. (1976 Ed.) 5 1081.

[4] UNITED STATES k34

393k34

Evidence in prosecution of bank officers for failure to file currency

transaction reports, including testimony of teller and secretary of one

officer, was sufficient to support findings that transactions occurred, that

officers' failure to file reports was wilful, and that customer’s actions in

exchanging currency did not reasonably fit within known customer exemption to

filing requirement. Currency and Foreign Transactions Reporting

Act, S 221 31 U.S.C. (1976 Ed.) 5 1081.

[5] CRIMINAL LAW k878(4)

110k878(4)

Where jury could have found evidence sufficient to show bankers purposely

violated currency transaction reporting laws, but perhaps did so just to boost

their business, not as coconspirators in action to defraud United States, bank

officers’ acquittal of conspiracy count did not bar their conviction on

substantive counts of violating reporting laws. Currency and Foreign

Transactions Reporting Act, ss 209, 221, 31 U.S.C. (1976 Ed.) 55 1058,

1081.

[6] CRIMINAL LAw k1173.1

110k1173.1

Trial court’s refusal to deliver requested instruction is reversible error only

if requested instruction was correct, was not substantially covered by others

rdelivered, and concerned point in trial so important that failure to give

requested instructions seriously impaired defendant’s ability to defend

himself.

[7] CRIMINAL LAW k829(3)

110k829(3)

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Page122



 

731 F.2d 1521
PAGE 3

(CITE AS: 731 F.2D 1521)

In prosecution for failure to file currency transaction reports, there was no

error in denial of defendants' requested instruction on wilfulness element of

the offense, since the first sentence of the requested instruction, referring

to the "special nature" of this element, was not a clear statement of the law

and since the remainder of the requested instruction was substantially covered

by the instructions given by the court. Currency and Foreign Transactions

Reporting Act, 5 221, 31 U.S.C. (1976 Ed.) 5 1081.

[7] CRIMINAL LAW k830

110k830

In prosecution for failure to file currency transaction reports, there was no

error in denial of defendants’ requested instruction on wilfulness element of

the offense, since the first sentence of the requested instruction, referring

to the "special nature" of this element, was not a clear statement of the law

and since the remainder of the requested instruction was substantially covered

by the instructions given by the court. Currency and Foreign Transactions

Reporting Act, 5 221, 31 U.S.C. (1976 Ed.) 5 1081. ~

[8] CRIMINAL LAW k469.2

110k469.2

Formerly 110k469

Trial judge has broad discretion in admitting or excluding expert testimony,

and his action is to be upheld unless manifestly erroneous.

[8] CRIMINAL LAW k1153(1)

110k1153(1)

Trial judge has broad discretion in admitting or excluding expert testimony,

and his action is to be upheld unless manifestly erroneous.

[9] UNITED STATES k34

393k34

wilfulness required for conviction of bank officials for failure to file

currency transaction reports required knowing failure to obey law, with

specific intent to disobey law; thus, testimony that banks universally ignored

currency reporting requirements at time of transactions in question was not

relevant to officials’ wilfulness in failing to file form or to whether they

acted with specific intent to ignore law. Currency and Foreign Transactions

Reporting Act, 5 221, 31 U.S.C. (1976 Ed.) 5 1081.

[10] CONSPIRACY k40.2

91k40.2

Where second object of conspiracy, violation of law requiring filing of

currency transaction reports, was read as incorporating statute which provides

that one who wilfully causes act to be done which if directly performed by him

or another would be offense against United States is punishable as principal,

conviction of defendant for conspiracy to defraud government was not invalid on

ground that only parties capable of committing illegal act of failing to file

reports were acquitted of conspiracy. 18 U.S.C.A. s 2(b); Currency and

Foreign Transactions Reporting Act, ss 209, 221, 31 U.S.C. (1976 Ed.) 55

1058, 1081.

Copr. (C) West 1995 No claim to orig. U.S. govt. works
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[11] CRIMINAL LAW k338(1)

110k338(1)

Determinations of admissibility of evidence rests largely within discretion of

trial judge and will not be disturbed on appeal absent clear showing of abuse

of discretion.

[11] CRIMINAL LAw k1153(1)

110k1153(1)

Determinations of admissibility of evidence rests largely within discretion of

trial judge and will not be disturbed on appeal absent clear showing of abuse

of discretion.

[12] CRIMINAL LAW k338(7)

110k338(7)

Newspaper items, which detailed codefendant's criminal activity, introduced to

show bank’s officers knew, or at least had reason to believe, that codefendant

was using bank to launder his ill-gotten gains, were relevant to officers'

state of mind in entering into currency transactions with codefendant; thus,

where defendant asked for no limiting instruction, admission of evidence of

codefendant’s checkered past was not erroneous on ground it was irrelevant and

overly prejudicial and denied defendant, who was tried with bank

officers, fair trial in prosecution for conspiracy to defraud government.

18 U.S.C.A. s 371.

[12] CRIMINAL LAW k419(12)

110k419(12)

Newspaper items, which detailed codefendant's criminal activity, introduced to

show bank's officers knew, or at least had reason to believe, that codefendant

was using bank to launder his ill-gotten gains, were relevant to officers'

state of mind in entering into currency transactions with codefendant; thus,

where defendant asked for no limiting instruction, admission of evidence of

codefendant's checkered past was not erroneous on ground it was irrelevant and

overly prejudicial and denied defendant, who was tried with bank

officers, fair trial in prosecution for conspiracy to defraud government.

18 U.S.C.A. s 371.

[13] CRIMINAL LAW k1030(1)

110k1030(1)

Objection not made at trial is viewed for plain error, which is error, when

examined in context of entire case, that is so obvious that failure to notice

it would seriously affect fairness and integrity of judicial proceeding.

Fed.Rules Cr.Proc.Rules 51, 52(b), 18 U.S.C.A.

[14] CRIMINAL LAw k1036.3

110k1036.3

Trial judge’s admission of evidence concerning checkered past of codefendant

was not plain error in prosecution of defendant tried jointly with bank

officials for conspiracy to defraud United States, where evidence of
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codefendant's dealings was necessary to show where codefendant obtained large

sums of money that he endeavored to launder through bank, most of evidence of

criminal activity was contained in newspaper articles with which prosecution

showed bankers to have come in contact, and prosecution argued to jury that it

should use articles only in considering bankers’ state of mind in exchanging

currency for codefendant.

[15] CRIMINAL LAW k622.1(2)

110k622.1(2)

Formerly 110k622(1)

Decision to sever is discretionary; appellant must show abuse of discretion in

denying motion to sever and can do so only by demonstrating compelling

prejudice.

[15] CRIMINAL LAW k1148

110k1148

Decision to sever is discretionary; appellant must show abuse of discretion in

denying motion to sever and can do so only by demonstrating compelling

prejudice.

[16] CRIMINAL LAW k622.2(4)

110k622.2(4)

Formerly 110k622(1)

Coconspirators should be tried jointly in interest of judicial economy, and

severance is not warranted even if defendant participated in only single aspect

of conspiracy.

[17] CRIMINAL LAW k622.2(3)

110k622.2(3)

Formerly 110k622(2)

Even if defendant charged with conspiracy to defraud government, and failure to

file currency transaction reports, joined in codefendants’ motion for

severance, motion was properly denied as to defendant, where defendant showed

no "compelling prejudice," and jury was able to distinguish what was necessary

for his conviction of conspiracy from that which was not.

[18] CONSPIRACY k33(7)

91k33(7)

Conspiring to fail to file currency transaction report in order to impair

Internal Revenue Service's ability to collect data that would have been in

reports involves dishonest impeding of lawful governmental function, and

therefore, constitutes conspiracy to defraud United States. 18 U.S.C.A. s

371.

[19] CONSPIRACY k51

91k51

Whether defendant was guilty of conspiring to defraud United States by

obstructing Internal Revenue Service in its efforts to collect information and

reports of currency transactions larger than $1,000, or wilfully failing to

file and cause failure to file of currency transaction reports in connection
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with currency exchanges totalling in excess of $100,000, defendant was subject

to being sentenced to five years in prison, or $1,000 fine, and therefore,

sentence within those bounds was not excessive. 18 U.S.C.A. s 371.

[19] UNITED STATES k34

393k34

Whether defendant was guilty of conspiring to defraud United States by

obstructing Internal Revenue Service in its efforts to collect information and

reports of currency transactions larger than $1,000, or wilfully failing to

file and cause failure to file of currency transaction reports in connection

with currency exchanges totalling in excess of $100,000, defendant was subject

to being sentenced to five years in prison, or $1,000 fine, and therefore,

sentence within those bounds was not excessive. 18 U.S.C.A. s 371.

*1523 Michael C. Addison, Tampa, Fla., for Sans.

Anthony S. Battaglia, Stephen J. Wein, St. Petersburg, Fla., for Weaner &

McDonald.

Lynn Hamilton Cole, Asst. U.S. Atty., Tampa, Fla., Sidney M. Glazer, Atty.,

Appellate Sect., Criminal Div., Dept. of Justice, Washington, D.C., for

plaintiff-appellee.

Appeals from the United States District Court for the Middle District of

Florida.

*1524 Before TJOFLAT and FAY, Circuit Judges, and WISDOM [FN*], Senior

Circuit Judge.

FN* Honorable John Minor Wisdom, U.S. Circuit Judge for the Fifth Circuit,

sitting by designation.

TJOFLAT, Circuit Judge:

This case involves the attempts of Leon Cohen and his associates to "launder"

illegally obtained money through the Palm State Bank, Palm Harbor, Florida, and

to avoid federal income tax liability. Leon Cohen, his bookkeeper Fred Sans,

the Palm State Bank, and two of the bank's officers, Frank Weaner and Ray

McDonald, were charged in four counts with conspiracy to defraud the

government, failure to file currency transaction reports (CTR’s) (two counts),

and falsifying facts in a matter under the jurisdiction of the Internal Revenue

Service (IRS). [FN1] Leon Cohen’s case was severed because he was ill, and the

remaining indictees went to trial before a jury. At the close of the

government's case, the court acquitted all four defendants of the fourth

count. The jury found Sans guilty of the conspiracy count only; it found

Weaner, McDonald, and the Palm State Bank guilty only of the two counts of

failure to file the CTR’s. Sans, Weaner and McDonald appeal, presenting

several claims of error. We affirm.

FNl. See infra text at 1525 for the complete indictment.

I.

The conduct for which appellants were indicted took place in 1976 and 1977.

At that time, Leon Cohen, an Atlanta, Georgia, resident, owed the IRS over

$600,000, and it had filed substantial tax liens against him. Appellant Sans
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was Cohen’s bookkeeper and accountant. Between late 1976 and mid-1977, Cohen

obtained over $900,000, much of it in small bills (55’s, $10's and $20's),

through various schemes to defraud Leslie Atkinson, a convicted drug dealer

then serving a federal sentence in the Atlanta penitentiary. [FN2]

FN2. Atkinson’s conviction is reported in United States v. Atkinson,

565 F.2d 1283 (11th Cir.1977), cert. denied, 436 U.S. 944, 98 S.Ct.

2845, 56 L.Ed.2d 785 (1978). ’

In November 1976, Cohen, through his attorney Stanley Galkin and associate

John Tipton, offered to sell Atkinson six kilograms of heroin for $300,000.

[FN3] Atkinson’s representatives and Cohen’s representatives were to exchange

the drugs and money; however, Cohen arranged a simulated arrest at the

exchange point, inducing Atkinson’s associates to flee without the drugs or the

money. Tipton and Sans counted the money over a period of two days at Cohen’s

house. Tipton and Jerome Kaplan, a business associate of Cohen's, exchanged

some of the money at Atlanta banks; Cohen had instructed them not to exchange

more than $5,000 at any one bank, and not to attract attention.

FN3. Atkinson apparently still managed a drug operation though he was

incarcerated.

In January 1977, Sans and Cohen showed Charles Michael, another of Cohen's

associates, what Cohen boasted was "a million dollars" in low denomination

bills, and Cohen gave him $25,000 of that money to exchange for $100 bills at

several North Carolina banks. Sans and Tipton were present when Michael

returned the clean money. Also in January, Cohen showed Milton Chalmers, a

commercial loan officer in a St. Petersburg, Florida, bank, a briefcase full of

money and sought to exchange it for one hundred dollar bills. Chalmers,

declining to make the exchange, explained the federal reporting requirements;

[FN4] Cohen commented that he could circumvent *1525 the requirements by

exchanging the money at the Palm State Bank because his associates controlled

the bank.

FN4. 31 U.S.C. s 1081 (1976) authorized the Secretary of the Treasury

to require the reporting of domestic currency transactions. Pursuant to

this authority, the Secretary promulgated 31 C.F.R. 103.22(a) (1983)

providing that "[e]ach financial institution shall file a report of each

deposit, withdrawal, exchange of currency or other payment or transfer, by,

through, or to such financial institution, which involves a transaction in

currency of more than $10,000."

On January 20, 1977, one day after the Palm State Bank received a large

shipment of $100 and $50 bills from the Federal Reserve, Cohen came to the

bank. Appellant McDonald, as the vice president with whom Cohen was dealing,

brought Cohen to then head teller Rosemary Gardner and instructed her that

Cohen had a large number of small bills that should be exchanged for large

ones. $20,000 to $25,000 was exchanged on that occasion. McDonald told

Gardner that no CTR was necessary, implying to her that such reports did not

apply to exchanges of bills for other bills.
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In early February 1977, appellant Weaner, in the presence of McDonald and

Cohen, instructed his secretary Loraine Ingham to take a large stack of cash to

Rosemary Gardner to be exchanged, and to open a safety deposit box for Cohen,

but without his name appearing on the bank's records. They set up the account

in Tipton's name.

On March 10, 1977, Galkin and Cohen, accompanied by Chalmers, [FN5] exchanged

about $50,000 at the Palm State Bank. Teller Gary Watson, who exchanged the

money, asked Rosemary Gardner if a CTR needed to be filed. Gardner took a CTR

form to Weaner’s office and returned with it five minutes later. [FN6] No form

was filed.

FNS. Cohen had asked Chalmers to accompany him on this trip, apparently to

impress Chalmers with his authority at the Palm State Bank. Later that

day, Cohen asked Chalmers if he could set up a similar exchange at the St.

Petersburg bank. Chalmers, avoiding a direct refusal, told Cohen the risk

involved would warrant a 10% charge on such an exchange.

FN6. The record does not reflect whether the form was filled out when

Rosemary Gardner returned.

In March and April 1977, Cohen weaseled more money out of Atkinson. Galkin,

at Cohen’s direction, convinced Atkinson that he had high official connections

who, for a $1 million fee, could arrange Atkinson’s release from prison. After

receiving a $100,000 prepayment from one of Atkinson's associates, Cohen,

impersonating then Associate Attorney General Michael Egan, visited Atkinson at

the prison. When Cohen returned, Sans and Tipton counted the $100,000. In

April, Cohen forged a note to Atkinson’s brother and used it to get $300,000 of

Atkinson's money. Also in April, Cohen sent Sans to the Grand Cayman Islands

where, by trick, Sans and Cohen arranged a wire transfer of $260,000 from an

account Atkinson had there through a Canadian bank to a checking account in

Sans' name at the Palm State Bank. Weaner's initials were on the card

establishing the account.

On May 10, 1977, Palm State Bank received another Federal Reserve shipment of

$50,000 in large bills. Cohen then exchanged about $40,000 in $5’s, 510's and

$20's for large bills. McDonald waited with Cohen at the teller window while

then head teller Gary Watson made the exchange. Watson retained the small

bills in his teller drawer. Watson again asked Rosemary Gardner about filing a

CTR; no report was filed, however.

Cohen, Sans, Weaner, McDonald and Palm State Bank were indicted for: (count

one) conspiracy to (a) defraud the United States by obstructing the IRS in its

efforts to collect information and reports of currency transactions larger

than $10,000, (b) falsify and conceal material facts within IRS jurisdiction in

violation of 18 U.S.C. 1001, (c) willfully fail to file and cause the

failure to file CTR’s in connection with currency exchanges totaling in excess

of $100,000 at Palm State Bank, and (d) defraud the United States by impeding

collection of Cohen's income taxes; (count two) willful failure to file a CTR

in connection with the March 10, 1977, money exchange; (count three) willful

failure to file a CTR in connection with the May 10, 1977, money exchange;

and (count four) concealing facts within IRS jurisdiction in violation of 18

U.S.C. 1001.
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*1526 At trial, the government presented Galkin, Tipton, Chalmers, Watson,

Rosemary Gardner and teller Shirley Scoggins, among others, as witnesses. They

testified to the above transactions. The defendants denied any wrongdoing on

their part. Sans’ denial, presented through his attorney's argument to the

jury, was that he did not know Cohen was violating the law and did not know

about the money exchanges. Weaner testified that no exchange had taken place

to his knowledge, and even if one had he would not have thought a CTR was

required because he thought Cohen fell into a "known customer" exemption to the

reporting requirements. The exemption, at 31 CFR s 103.22(b)(3) (1972),

provided that a bank would not need to "report transactions with an established

customer maintaining a deposit relationship with the bank, in amounts which the

bank may reasonably conclude do not exceed amounts commensurate with the

customary conduct of the business ... of the customer concerned." McDonald

testified that he recalled one cash exchange; Cohen had told him a real estate

seller he was dealing with needed cash in large bills for certain property

Cohen was trying to purchase, and McDonald had allowed him to exchange some

small bills for large bills. No other exchanges had taken place, and, for the

purpose of that one exchange, he had considered Cohen a "known customer" and so

had not filed the CTR.

The defendants sought to buttress their denials of wrong-doing with the

testimony of the president of the Palm State Bank, Phyllis Jones, and a banking

expert, Gerald Stogniew; their testimony raised an inference that the currency

exchange of May 10, 1977, handled by Gary Watson, could not have taken place.

Jones said the bank's guidelines on the amount of cash the head teller could

have in his drawer at any one time was $25,000 to $30,000, substantially less

than the amount Cohen gave Watson on May 10; under the guidelines, Watson

would have been required to deposit the excess in the bank's vault. Stogniew

opined that the records of the bank's vault showed no deposit on May 10 of the

number of small denomination bills Watson said he received from Cohen on that

date, the inference being, as the defendants argued to the jury, that Watson

had not conducted the exchange. As we have indicated, the jury found the bank

officers and the bank guilty of having willfully failed to file the CTR’s; it

found Sans guilty of conspiracy.

On appeal, Weaner, McDonald and Sans raise three kinds of error. The first

would require us to enter one or more judgments of acquittal; the second would

require us to grant one or more of the appellants a new trial, and the third

would require us to grant a resentencing. In the first category are two claims

by Weaner and McDonald: (1) that the rules requiring CTR's to be filed were

unconstitutional as they resulted from an overbroad congressional delegation,

and (2) that the evidence was insufficient to establish that the March 10 and

May 10 transactions occurred and that any failure to file was willful.

Two claims by Weaner and McDonald would require a new trial: (1) that the

trial court erred in refusing one of two jury instructions Weaner requested on

willfulness, and (2) that the trial court erred in refusing expert testimony

proffered by Weaner regarding the banking trade custom of ignoring currency

regulations. Sans brings two claims requiring us to grant him a new trial.

First, he claims that his conspiracy conviction is flawed because it may have

been based on a conspiracy objective which, due to the acquittals of Weaner and

McDonald on the conspiracy count, could not have been part of the conspiracy.

Second, he claims that irrelevant and prejudicial evidence regarding Leon Cohen
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fatally flawed his conviction. He brings one claim of the third type, asking

us to require that he be resentenced because the conspiracy charge contained

both misdemeanor and felony objectives, such that Sans might be guilty of a

misdemeanor conspiracy rather than a felony *1527 conspiracy. If so, his

sentence, as it stands, would be excessive. We first address Weaner’s and

McDonald’s arguments.

I.

A. Constitutionality of the Regulations.

[1] Weaner and McDonald were convicted of substantive violations of 31

U.S.C. 55 1081 and 1058 (1976). [FN7] These statutory provisions were part

of Chapter 21 of Title 31 of the United States Code, entitled Reports of

Currency and Foreign Transactions. Section 1081 in its entirety provided that:

FN7. Since the indictment and trial, these sections have been revised and

renumbered. Reports of Currency and Foreign Transactions now appear at

31 U.S.C.A. ss 5311-5322 (1983) as Records and Reports on Monetary

Instruments Transactions. Also, the regulations promulgated pursuant to

the statutes have been amended since the dates of the alleged offense.

Here, reference is made to the statutes and regulations as existing at the

time of the alleged offenses.

Transactions involving any domestic financial institution shall be reported

to the Secretary [of the Treasury] at such time, in such manner, and in such

detail, as the Secretary may require if they involve the payment, receipt, or

transfer of United States currency, or such other monetary instruments as the

Secretary may specify, in such amounts, denominations, or both, or under such

circumstances, as the Secretary shall be regulation prescribe. (emphasis

supplied.)

Section 1058 in its entirety provided that:

Whoever willfully violates any provision of this chapter or any regulation

under this chapter shall be fined not more than $1,000 or imprisoned not more

than one year, or both. (emphasis supplied.)

31 C.F.R. s 103.22 (1972), enacted by the Secretary of the Treasury

pursuant to the aforementioned statutes, provided in pertinent part that:

Each financial institution shall file a report of each deposit, withdrawal,

exchange of currency or other payment or transfer, by, through, or to such

financial institution, which involves a transaction of currency of more than

$10,000.

Weaner and McDonald argue that the legislative delegation in section 1081

was too broad because Congress granted the Secretary the option to create

criminal statutes in his sole discretion, unlimited by any guidelines. [FN8]

FN8. They also argue that even if the statute is a constitutional

delegation, the Secretary has exceeded the scope of that delegation in

creating 31 C.F.R. s 103.22 (1983). They base this argument on section

1081’s reference to reportable transactions as "payment, receipt, or

transfer" of currency, and the regulation’s coverage of "deposit,

withdrawal, exchange of currency or other payment or transfer." An

"exchange," they assert, was not contemplated by section 1081. This

argument is not credible; an "exchange" is certainly nothing more than
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two "payments" and thus is covered by the language of section 1081.

[2) The U.S. Constitution, Art. 1, s 1, provides that "all legislative

powers herein granted shall be vested in a Congress of the United States."

Congress may not transfer to others the essential legislative functions with

which it is vested. Schechter Poultry Corp. v. United States, 295 U.S. 495,

529, 55 S.Ct. 837, 843, 79 L.Ed. 1570 (1935). However, Congress may "authorize

other bodies to determine specific facts and may also establish general

standards and delegate to others the responsibility of effectuating the

legislative policy." United States v. Gordon, 580 F.2d 827, 839 (5th Cir.)

cert. denied 439 U.S. 1051, 99 S.Ct. 731, 58 L.Ed.2d 711 (1978), citing

Schechter.

United States v. Womack, 654 F.2d 1034, 1037 (5th Cir. Unit B 1981) cert.

denied 454 U.S. 1156, 102 S.Ct. 1029, 71 L.Ed.2d 314 (1982), describes the

standard we apply in judging a delegation challenge:

Congressional legislation which prescribes essential standards and basic

legislative policy and delegates to an administrator authority for promulgation

of rules and regulations is constitutionally *1528 permissible, provided the

standards are "sufficiently definite and precise to enable Congress, the courts

and the public to ascertain whether the Administrator ... has conformed to

those standards." The standards of the statute are not to be tested in

isolation but must derive meaningful content from the purpose of the statute

and its factual background and the statutory context in which the standards

appear. (citations omitted)

[3] The statute in question here met these standards. The statute delegated

a limited power to the Secretary: it enabled him to require only "reports" of

transactions involving "monetary instruments" to which a "domestic financial

institution" was a party. The statute defined both "monetary instruments" and

"domestic financial institutions." While it is true that the Secretary might

have chosen not to regulate at all under this section, if he chose to act he

could require only that reports of transactions involving payment, receipt, or

transfer of U.S. currency be made. Moreover, his choice whether to require the

reports at all, or of what specific transactions, was limited by the purposes

of the act, to require certain reports or records where such reports or records

have "a high degree of usefulness in criminal, tax, or regulatory

investigations or proceedings." H.R. No. 975, 91st Cong., 2d Sess., reprinted

in 1970 U.S.Code Cong. & Admin.News, 4394, 4395. The legislative history of

the Act indicates that "the domestic reporting requirements were enacted

because law enforcement agencies found that the growth of financial

institutions had been paralleled by an increase in criminal activity associated

with them." Id.

The limited nature of the delegation is even clearer when we consider, as we

must, the factual background in which the statute appears. When the statute

was enacted, the Secretary of the Treasury had been requiring reports of

customers' large currency transactions for twenty-five years. Reports had been

required for "currency transactions that, in the judgment of the institution,

exceeded those ’commensurate with the customary conduct of the business,

industry or profession of the person or organization concerned.’ "

California Bankers Association v. Shultz, 416 U.S. 21, 37, 94 S.Ct. 1494,

1506, 39 L.Ed.2d 812 (1974). This pattern of regulation was merely continued
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by the reporting requirements in this case.

Given the single action the Secretary could undertake (requiring reports), the

pattern of prior regulation, and the extent to which Congress defined in the

statute and legislative history the targets of the reporting requirements, the

transactions covered, and the purpose of the reporting legislation, we find no

delegation problem here. That the Secretary under section 1081 could have

imposed standards enforceable by criminal penalties did not make the delegation

less valid, for "[i]t is well established that a delegatee may formulate rules

for violation of which the statute itself provides penalties imposable by

judicial process...." Gordon, 580 F.2d at 840 (citations omitted).

B. Sufficiency of the Evidence

[4] Weaner and McDonald argue that there was insufficient evidence to show

that the counts two and three currency transactions occurred and that their

failure to file CTR’s was willful. We disagree. There was sufficient

testimony from the teller Gary Watson and Weaner’s secretary Loraine Ingham for

the jury to find that the transactions took place. Watson’s testimony was not,

as appellants argue, rendered valueless by the testimony of the bank’s

president and the banking expert we have recited concerning the currency

exchange of May 10, 1977. Watson flatly refuted the president’s statement that

the bank’s guidelines limited the amount of cash he could have in his teller’s

drawer; he said the limit was $80,000. He also said that he kept the money he

got from Cohen in the drawer overnight. Consequently, he *1529 rendered

meaningless the bank expert's testimony as to the state of the vault records on

May 10.

The evidence was also sufficient for the jury to conclude that Cohen’s actions

did not reasonably fit within the known customer exemption. The evidence,

albeit circumstantial, was also plainly adequate to support a conclusion that

the bankers failed to file CTR’s with specific intent to violate the reporting

laws.

[5] Weaner and McDonald next argue that their acquittal of the conspiracy

count bars conviction of the substantive counts because the jury, in

determining that they had not joined the Cohen-Sans conspiracy, implicitly

determined that they had not failed to file CTR's following the March 10 and

May 10 currency exchanges. This argument is clearly without merit. The jury

could have found beyond a reasonable doubt that Sans and Cohen engaged in a

conspiracy with each other to defraud the United States by obstructing the

calculation and collection of Cohen’s taxes, and also that the bankers had

purposely violated currency laws by failing to file the CTR’s. The jury could

certainly have found the evidence sufficient to show that the bankers purposely

violated the reporting laws, but perhaps did so just to boost their business,

and not as coconspirators of Cohen or Sans. Contrary to Weaner’s and

McDonald's arguments, the jury’s conclusion that the bankers should be

acquitted of conspiracy is consistent with its determination that the currency

exchanges took place. That conclusion could merely indicate that the jury did

not find the bankers to have had the requisite state of mind to be conspirators

when those exchanges occurred.

C. The Willfulness Instruction

Weaner and McDonald asked the trial judge to instruct the jury on willfulness

as follows:

The willfulness element under this law is of a special nature. The mere
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failure to comply with the terms of the law is not a violation, it must be

shown beyond a reasonable doubt that the Defendant had specific knowledge of

the reporting requirements alleged to have been violated. An acknowledgement

by the Defendant of awareness of currency laws is not sufficient to prove

willfulness under these statutes.

Declining to give this requested charge to the jury, the district court

instructed the jury as follows:

Each of the following essential elements must be proved in order to establish

the violation charged in Counts 2 and 3 of the indictment [the substantive

counts charging failure to file the CTR's]:

* * *

[T]hird, that the defendant's act or acts, if any, in failing to file and

causing the failure to file such a report were done willfully.

An act is willful if done knowingly and with specific intent to act with a

bad purpose, either to disobey or to disregard the law. Specific intent, as

the term implies, means more than the general intent to commit the act. To

establish specific intent, the Government must prove that a defendant knowingly

did an act which the law forbids or knowingly failed to do an act which the law

requires, purposely intending to violate the law.

An act or a failure to act is knowingly done if done voluntarily and

intentionally and not because of mistake or accident or other innocent

reasons. (emphasis added.)

[6] A trial court's refusal to deliver a requested instruction is reversible

error only if the requested instruction (1) was correct, (2) was not

substantially covered by others delivered, and (3) concerned a point in the

trial so important that the failure to give the requested instruction seriously

impaired the defendant's ability *1530 to defend himself. United States

v. Stone, 702 F.2d 1333, 1339 (11th Cir.1983); Pine v. United States, 135

F.2d 353, 355 (5th Cir.), [FN9] cert. denied, 320 U.S. 740, 64 S.Ct. 40, 88

L.Ed. 439 (1943); see United States v. Hitsman, 604 F.2d 443, 446 (5th

Cir.1979). Here, to the extent the requested instruction was correct, it was

substantially covered by the instruction the trial court gave.

FN9. In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th

Cir.1981) (en banc), this court adopted as binding precedent all decisions

of the former Fifth Circuit handed down prior to October 1, 1981.

[7] The first sentence of the requested instruction was not a clear

statement of the law. Any willfulness requirement may or may not be

"special"; this elucidated nothing helpful for the jury. The second sentence

was substantially covered by the willfulness instruction and the court’s other

instructions; those instructions placed the burden on the government to prove

every element of the offense beyond a reasonable doubt, including that the

defendants purposefully intended to violate the reporting law. The third

sentence was also adequately covered; nothing in the judge's instructions

would have led the jury to believe that knowing the law was enough in itself to

show willfulness. [FN10] Accordingly we find no error in the trial judge’s

rejection of the requested instructions.

FN10. Even taken as the defendants probably meant it, the third sentence
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was largely an incorrect statement of the law in this case. It comes from

a case, United States v. Schnaiderman, 568 F.2d 1208 (5th Cir.1978), in

which a Venezuelan tourist was carrying a large sum of money into the

country. A customs officer asked the tourist if he understood U.S.

currency laws. The tourist replied that he was aware of such laws but that

he was going to spend the money gambling in Aruba two days later. The

customs officer never asked about what, if any, specific currency laws the

tourist was aware of. This court found the statement that he was aware of

"U.S. currency laws" to be too vague and unspecific to constitute

"knowledge" or provide a basis for a showing of willfulness within the

meaning of the currency offenses charged. In this case, all defendants

indicated a higher level of awareness than mere awareness of "U.S. currency

laws" generally. The third sentence of the defendant's requested

instruction is thus, at its best, a correct, but misleading and irrelevant,

statement of the law.

D. The Expert Witness

Weaner and McDonald called a banking expert, Gerald Stogniew, to testify.

Stogniew had been in banking for twenty-two years, had worked extensively as a

bank auditor, and had conducted "director's audits." [FNll] Appellants asked

the trial court to find Stogniew qualified as an expert on bank management for

the purpose of testifying that banks universally ignored currency reporting

requirements at the time of the Cohen transactions. They argued that this

testimony, if received, would permit an inference that their failure to file

the CTR’s was not willful. The government objected that the testimony was not

relevant to Weaner or McDonald's willfulness. The trial judge sustained the

objection.

FN11. These covered an examination of responsibilities a director would

have in his position with the bank and would include operational accounting

reviews of the bank’s operation and a determination if the bank was in

compliance with various laws and regulations.

[8][9] The trial judge has broad discretion in admitting or excluding expert

testimony, and his action is to be upheld unless manifestly erroneous.

United States v. Costa, 691 F.2d 1358, 1361 (11th Cir.1982). We find no

error here. The evidence was not relevant on the willfulness issue. As we

have discussed, willfulness required the knowing failure to obey the law, with

the specific intent to disobey the law. Whether the appellants knew that other

bankers disobeyed the law was not relevant to whether they acted knowingly in

failing to file the forms or whether they acted with specific intent to ignore

the law.

II.

A. The Conspiracy Acquittals

Sans’ first claim is based on'a theory that one cannot be guilty of a

conspiracy to *1531 commit an illegal act if the only party capable of

committing the illegal act is acquitted of the conspiracy. Applying this

theory, Sans observes initially that Weaner and McDonald were the only actors

in this case with the legal duty to file CTR's and therefore the only ones

capable of disregarding that duty. Because they were acquitted of conspiring
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to disregard that duty, he argues, he could not be guilty of conspiring with

Cohen or anyone else to do so. We are not persuaded by Sans’ theory. [FN12]

FN12. To willfully fail to file, or cause the failure to file, CTR’s with

the second object of the conspiracy charged. If Sans’ theory were correct,

a conviction based on this object would be defective. The evidence was

clearly sufficient to support a conviction based on either of the other two

objections of the conspiracy, however. Thus, if we were to agree with

Sans, we would remand the case for a new trial on the conspiracy count,

with the second object deleted.

We first note that "failing to file" the CTR and causing the "failure to file"

the CTR are really just two ways in which one offense can be consummated. Sans

was capable of "failing to file" a CTR under 18 U. S. C. s 2(b) (1982), which

provides that one who "willfully causes an act to be done which if directly

performed by him or another would be an offense against the United States is

punishable as a principal" (emphasis added). United States v. Tobon-Builes,

706 F. 2d 1092,1099 (11th Cir. 1983), shows clearly that a person with no duty

to disclose financial information or file currency transaction reports can be

found guilty under section 2(b). This is so even if the one who actually

performs the criminal act or omission has no criminal intent and is thus

innocent of the substantive crime. Tobon-Builes, 706 F.2d at 1099. See

also United States v. Puerto, 730 F.2d 627 at 631 (11th Cir., 1984).

Tobon-Builes, id., cites with approval United States v. Lester, 363 F.2d

68 (6th Cir.1966) cert. denied, 385 U.S. 1002, 87 S.Ct. 705, 17 L.Ed.2d 542

(1967), which presented the precise issue Sans now raises. It involved

application of section 2(b) in the context of a conspiracy where all of those

who could have actually performed the illegal act charged as the object of the

conspiracy were acquitted. In that case, two private citizens were tried along

with three police officers for conspiring willfully to deprive another private

citizen of his fourteenth amendment rights under color of state law. The

police officers were also charged with committing the substantive offense and

the two private citizens with aiding and abetting them in committing that

offense. 18 U.S.C. s 2 (1982) was not explicitly alleged in the conspiracy

count of the indictment. The jury acquitted the police officers of the

conspiracy and the substantive offense; it acquitted the two other men of

aiding and abetting, but convicted them of the conspiracy. On appeal, the two

men argued that because they could not have acted "under color of law," and

thus could not have committed the substantive offense, they could not have

conspired to commit that offense in violation of 18 U.S.C. s 371 (1982).

The Lester court, reading 18 U.S.C. s 2 (1976) into the conspiracy

count, upheld the conspiracy convictions. It pointed out first that, "[i]n

keeping with the provisions of s 2, it has long been held that [a count of] an

indictment need not specifically charge ’aiding and abetting’ or ’causing' the

commission of an offense against the United States, in order to support a jury

verdict based upon a finding of either." Id. at 72. The court then applied

this principle to the conspiracy count as follows:

So long as anyone who "willfully causes an act to be done" which, "if

directly performed by him or another would be an offense against the United

States", is punishable as a principal, it follows a fortiori that when two or
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more persons conspire willfully to "cause" an act forbidden by s 2(b), they ex

necessitate conspire to "commit [an] offense against the United States" within

the meaning of 18 U.S. s 371. Id. at 73. '

The court cautioned:

Of no consequence here is the fact that one reading the record before us

might *1532 find it difficult, perhaps even impossible, to comprehend how

the jury could have acquitted all the police officers of the conspiracy

offense. It is not the province of the Court to inquire by what course of

reasoning the jury may have reached seemingly inconsistent verdicts.

Inconsistency of verdicts as to various defendants in a particular case has

always been an exclusive prerogative of the jury. Id. at 74.

[10] We agree with the Lester analysis. The second object of the

conspiracy--the violation of the law requiring the filing of CTR’s——must be

read as having incorporated section 2(b). [FN13] Therefore, Sans could have

been convicted of conspiring with Cohen to cause the failure to file the

CTR’s. Accordingly, the jury was entitled to find Sans guilty of the

conspiracy even though it decided to acquit the bank officers.

FN13. Here, as in Lester the substantive offenses charged violations

of 18 U.S.C. s 2 (1982), but the conspiracy charge failed to mention

that section.

B. Prejudicial Evidence

Sans argues that the trial judge’s admission of evidence of Leon Cohen’s

checkered past was erroneous because it was both irrelevant and overly

prejudicial and denied him a fair trial. From time to time during the trial,

the government introduced testimony and items of evidence that portrayed Cohen

as a criminal. These items included newspaper articles, which detailed some of

Cohen’s criminal activity, taken from the records of the Palm State Bank. The

articles were introduced to show that the bank and officers McDonald and Weaner

knew, or at least had reason to believe, that Cohen was using the bank to

launder his ill-gotten gains. The testimony of Cohen's criminal activity dealt

mainly with his acquisition from Leslie Atkinson of the money he laundered at

Palm State Bank. The testimony also suggested that Cohen had approached Wilton

Chalmers about a possible loan from Chalmers’ bank to set up a marijuana

operation in Central America, and that Cohen had been convicted of

impersonating a federal officer.

[11][12] Sans objected to some of the newspaper articles and the testimony

about Cohen's criminal activities on the ground that this evidence was

irrelevant to any issue in the case. His objections were overruled.

Determinations of the admissibility of evidence rest largely within the

discretion of the trial judge and will not be disturbed on appeal absent a

clear showing of abuse of discretion. See United States v. Russell, 703

F.2d 1243 (11th Cir.1983). We find no abuse of discretion in the trial judge’s

admission of the evidence to which Sans objected on relevancy grounds. The

newspaper articles were relevant to the bankers' state of mind in entering into

the Cohen currency transactions. Evidence of Cohen's trial for impersonating a

federal officer in the Atkinson schemes corroborated Galkin’s testimony about

the scheme. Cohen’s comment to Chalmers about the marijuana loan was relevant

to the issue of Cohen's criminal intent regarding the conspiracy. Since Cohen
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was an alleged coconspirator, his state of mind was relevant. Sans did not ask

for any limiting instructions on any of this testimony.

[13] Sans also presents a new argument on appeal, that the evidence showing

Cohen to be a criminal was inadmissible because its probative value was

substantially outweighed by its prejudicial effect. We review an objection not

made at trial by a plain error standard. See Fed.R.Crim.P. 51, 52(b). Plain

error is error which, when examined in the context of the entire case, is so

obvious that [our] failure to notice it would seriously affect the fairness and

integrity of judicial proceedings. Russell, 703 F.2d at 1248.

[14] We find the trial judge's admission of the evidence not to be plain

error. Evidence of Cohen’s dealings with Leslie Atkinson was necessary to show

where Cohen obtained the large sums of money that he endeavored to launder

through the Palm *1533 State Bank, and the amount he needed to dispose of.

Most of the evidence of Cohen’s criminal activity was contained in the

newspaper articles with which the prosecution showed the bankers to have come

in contact. These articles were clearly admissible; as we have noted, they

were important for the jury to consider in determining the bankers’ state of

mind in dealing with Cohen and processing the illicit transactions for him.

The prosecution argued to the jury only that it should use the articles in

considering Weaner’s and McDonald’s states of mind. All the "prejudicial"

information had substantial probative value. It showed Cohen's acquisition of

a large sum of money that required laundering, his trouble with Atlanta banks

due to his past criminal conduct, his according need to go out-of-state to

launder money, and Weaner and McDonald's state of mind in conducting the

transactions. Any improper prejudicial effect of this evidence was minimized

by the prosecutor's closing argument to the jury in that he drew only the

proper inferences from the evidence.

Sans also argues that he moved for a severance because of the likelihood that

evidence against Leon Cohen would be overly prejudicial, and the district court

erroneously denied the motion. It is unclear whether Sans actually had a

motion for severance before the court; his attorney merely filed a statement

that he joined in other defendants’ motions. At the time, Weaner and McDonald

had pending a motion for a severance on the ground that information at trial

regarding Cohen and Sans would be overly prejudicial. The trial court, ruling

on the motion, stated that only Weaner and McDonald sought the severance; we

find no evidence in the record that Sans took issue with that determination or

requested a ruling on "his" motion for a severance. If he was a party to the

severance motion, its denial was appropriate as to him in any event.

[15][163[17] The decision to sever is discretionary; an appellant must show

an abuse of discretion in denying the motion to sever and can do so only by

demonstrating "compelling prejudice." See United States v. Capo, 693 F.2d

1330 (11th Cir.1982) cert. denied --- U.S. --——, 103 S.Ct. 1793, 76

L.Ed.2d 359. "Compelling prejudice" means that the jury will not be able to

"collate and appraise the independent evidence against each defendant....

[T]hough the task be difficult [unless the jury is unable to perform it]

severance should not be granted." Tillman v. United States, 406 F.2d 930,

935 (5th Cir.), vacated in part on other grounds 395 U.S. 830, 89 S.Ct.

2143, 23 L.Ed.2d 742 (1969). Coconspirators should be tried jointly in the

interests of judicial economy, and severance is not warranted even if a

defendant participated in only a single aspect of the conspiracy. See
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United States v. Marszalkowski, 669 F.2d 655, 659-60 (11th Cir.1982) cert.

denied sub. nom Brock v. United States, 459 U. S. 906, 103 S. Ct. 208, 74 L. Ed. 2d

167. Applying these principles to Sans’ case, even if he was included in the

Weaver-McDonald motion for a severance, that motion was properly denied as to

him. He shows no "compelling prejudice"; the jury was certainly able to

distinguish what was necessary for his conviction of conspiracy from what was

not.

C. The Conspiracy--Felony or Misdemeanor

The conspiracy statute, 18 U. S. C. s 371 (1982), subjects to criminal

liability two kinds of conspiracies: (1) conspiracies "to defraud the United

States, or any agency thereof in any manner or for any purpose"; and (2)

conspiracies "to commit any offense against the United States." If such an

offense is a misdemeanor, the punishment for such conspiracy cannot exceed the

maximum punishment provided for such misdemeanor. *1534 [FN14] Sans argues

that the first object of the conspiracy count described a misdemeanor offense

rather than a felony. Since the jury could have convicted him on that object,

he asserts, the maximum sentence he could have received was that for a

misdemeanor conspiracy rather than that for a felony conspiracy. [FN15] Since

we disagree with his premise, we uphold the sentence imposed. [FN16]

FN14. Section 371 provides:

Conspiracy to commit offense or to defraud United States

If two or more persons conspire either to commit any offense against the

United States, or to defraud the United States, or any agency thereof in

any manner or for any purpose, and one or more of such persons do any act

to effect the object of the conspiracy, each shall be fined not more than

$10, 000 or imprisoned not more than five years, or both.

If, however, the offense, the commission of which is the object of the

conspiracy, is a misdemeanor only, the punishment for such conspiracy shall

not exceed the maximum punishment provided for such misdemeanor.

FN15. He received an indeterminate three-year prison sentence under 18

U.S.C. s 4205(b)(2) (1982).

FN16. There is some question as to whether Sans properly preserved this

point for appeal. At the charge conference prior to closing arguments, the

parties discussed using a special verdict form showing separate verdicts

for each object of the conspiracy. During the discussion, Sans' attorney

stated that he thought the first conspiracy objective was the commission of

a misdemeanor, and asked what the others thought. The court and the

government stated that it was a felony. The attorney did not mention the

point again. After the jury retired, the court asked counsel about their

record objections to the court’s jury instructions, and Sans’ counsel

stated that he adopted the objections "and comments" he had made at the

charge conference. The misdemeanor/special verdict forms issue might

arguably be such a "comment."

The conspirators’ first objective was "[t]o unlawfully, knowingly, and

intentionally defraud the United States ..." by impairing the IRS’ ability to

collect the data that would have been in the CTR’s that should have been filed
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following the currency exchanges in question. Sans argues that a conspiracy to

fail to file CTR's cannot rise to the level of a conspiracy to defraud the

United States. Rather, he argues, the indictment alleged only a conspiracy to

commit the misdemeanor offense of failing to file CTR’s. We do not find this

argument convincing. A conspiracy to fail to file CTR's can amount to a

conspiracy to defraud the United States.

United States v. Burgin, 621 F.2d 1352 (5th Cir.), cert. denied 449 U.S.

1015, 101 S.Ct. 574, 66 L.Ed.2d 474 (1980), discusses the broad sweep of

allowable conspiracies "to defraud the United States" under section 371. The

court, citing Dennis v. United States, 384 U.S. 855, 86 S.Ct. 1840, 16

L.Ed.2d 973 (1966), noted that the conspiracy—to-defraud language reaches "any

conspiracy for the purpose of impairing, obstructing, or defeating the lawful

function of any department of government." 621 F.2d at 1356. The Burgin

court also quoted Hammerschmidt v. United States, 265 U.S. 182, 188, 44

S.Ct. 511, 512, 68 L.Ed. 968 (1924) as follows:

To conspire to defraud the United States means primarily to cheat the

government out of property or money, but it also means to interfere with or

obstruct one of its lawful governmental functions by deceit, craft or trickery,

or at least by means that are dishonest. It is not necessary that the

government shall be subjected to property or pecuniary loss by the fraud, but

only that its legitimate official action and purpose shall be defeated by

misrepresentation, chicane, or the overreaching of those charged with carrying

out the governmental intention. (emphasis added).

[18][19] The first conspiracy object alleged certainly met the criteria

expressed in Burgin. It involved the dishonest impeding of a lawful

governmental function. As the government points out, by submitting the fraud

charge to the jury instead of charging simple conspiracy to commit a

misdemeanor, it increased its own burden of proof. The jury was required to

find the *1535 fraud element rather than just an agreement to fail to file

CTR's. Accordingly, we find no error in the government's proceeding under the

conspiracy-to—defraud theory, or to Sans' sentence. Whether guilty of joining

in the conspiracy to defraud or either of the two other objects of the

conspiracy in this case, Sans was subject to being sentenced under section 371

to five years in prison, or a $10,000 fine, or both. His sentence was within

these bounds.

AFFIRMED.

END OF DOCUMENT
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Defendant was convicted after jury trial in the United States District Court

for the Western District of Tennessee, Odell Horton, Chief Judge, of various

federal banking laws. Defendant appealed. The Court of Appeals, Enslen,

District Judge, sitting by designation, held that: (1) evidence of

coconspirator's guilty plea was admissible as evidence of coconspirator’s

credibility, and (2) evidence of named borrowers’ credit worthiness and their

understanding of obligation to repay loans was irrelevant and inadmissible on

charges of bank fraud.

Affirmed.

[1] CRIMINAL LAW k338(6)

110k338(6)

Evidence of coconspirator's guilty plea and plea agreement was admissible as

evidence of coconspirator's credibility.

[2] WITNESSES k318

410k318

Introduction of entire plea agreement of codefendant is permitted, even where

agreement contains promise to testify truthfully, since these details allow

jury to consider fully possible conflicting motivations underlying

codefendant’s testimony, and thus codefendant’s credibility.

[3] CONSPIRACY k24(6)

91k24(6)

Formerly 91k23

So called rule of consistency that requires where all possible coconspirators

are tried together, and all but one are acquitted, remaining coconspirator’s

conviction must be reversed for lack of sufficient evidence, does not apply

where coconspirators are tried separately or could have conspired with

unindicted individuals.

[4] BANKS AND BANKING k509.10

52k509.10

Where bank officer arranges loans for named borrower, intending proceeds will

benefit himself, and without disclosing his interest in loan transaction, he

has acted in deceitful and dishonest manner in violation of bank fraud

statute. 18 U.S.C.A. ss 371, 1344.
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[5] BANKS AND BANKING k509.25

52k509.25

Evidence of named borrowers’ credit worthiness and their understanding of

obligation to repay bank loans was irrelevant, and thus, inadmissible in

prosecution of defendant, a bank officer, for bank fraud; officer had arranged

loans for his own benefit, concealing his interest in them from other bank

officials. 18 U. S. C. A. ss 371.1344.

[6] CRIMINAL LAW k150

110k150

Conspiracy to defraud bank account based upon misapplication of bank funds and

false entries in bank records was not barred by statute of limitations, even

though prosecution was not commenced until several years after loans of issue

were made, where defendant continuously attempted to conceal his interest in

loans by keeping payments on loans currently and, later, by giving

coconspirators funds to make payments on defendant's behalf, thus establishing

repayment of loans and concealment were objectives of conspiracy. 18

U. S. C. A. $5 371, 3282.

[7] BANKS AND BANKING k509.25

52k509.25

Whether defendant, a bank official, made false entries in federal deposit

insurance corporation questionaire when he failed to disclose loans made to

third parties on his behalf was question for jury in prosecution alleging

defendant made false entries. 18 U. S. C. A. s 1005.

[8) BANKS AND BANKING k509.25

52k509.25

Whether defendant, a bank officer, was guilty of making false entries in bank

records based upon recordation of interest payment on loans, which records

failed to reveal that payments were not made with named borrower' s funds or

that loans were not made for named borrowers’ benefit, was question for jury in

prosecution alleging false entry in bank records.

*1299 W. Hickman Ewing, Jr., U. S. Atty., Frederick H. Godwin, Asst. U. S.

Atty. (argued), Memphis, Tenn., for U. S.

James Wilson (argued), Hal Gerber, Memphis, Tenn., for Billy York Walker.

Before NELSON and BOGGS, Circuit Judges, and ENSLEN, District Judge. [FN*]

FN* Honorable Richard A. Enslen, United States District Judge for the

Western District of Michigan, sitting by designation.

ENSLEN, District Judge.

Billy York Walker appeals his conviction following a jury trial on each

count of a 28-count indictment alleging violations of various federal banking

laws. [FNl] Prior to 1985, Mr. Walker was the president and majority

shareholder of Farmers Bank located in Dyersburg, Tennessee. Most of the

bank’s business was agricultural in nature. Mr. Walker was also the owner,

president and operator of Walker Grain Company ("Walker Grain"), a grain

storage firm, located in the same town.
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repayment of loans and concealment were objectives of conspiracy. 18

U. S. C.:. SS 371, 3282.

U.S. v. 'alker

[7]

52 BANK AND BANKING

52XI Fede .1 Deposit Insurance Corporation

52k509 Offe~ses and Penalties

52k509.25 k. Pr- ecutions.

C.A.6 (Tenn.),198'

Whether defendant, - bank official, made false -ntries in federal deposit

insurance corporatio questionaire when he f ed to disclose loans made to

third parties on his b alf was question far jury in prosecution alleging

defendant made false ent ies. 18 U. S. C. A. s 1005.

U.S. v. Walker

[8]

52 BANKS AND BANKING

52XI Federal Deposit Insur. ce Corporation

52k509 Offenses and Penaltie-

52k509.25 k. Prosecutions.

C.A.6 (Tenn.),1989.

Whether defendant, a bank of icer, =s guilty of making false entries in bank

records based upon recorda on of int est payment on loans, which records

failed to reveal that pa rents were no made with named borrower' s funds or

that loans were not mad: for named borro ers’ benefit, was question for jury in

prosecution alleging f se entry in bank -cords.

*1299 W. Hickman Ew' g, Jr., U.S. Atty., ederick H. Godwin, Asst. U.S.

Atty. (argued), Mem is, Tenn., for U. S.

James Wilson (ar- ed), Hal Gerber, Memphis, rnn., for Billy York Walker.

Before NELSON end BOGGS, Circuit Judges, and ENS. N, District Judge. [FN*]

FN* Honnrable Richard A. Enslen, United States 0' trict Judge for the

Western District of Michigan, sitting by designatio .

ENSLEN, District Judge.

Billy ork Walker appeals his conviction following a jury t 'al on each

count af a 28—count indictment alleging violations of various ederal banking

laws [FNl] Prior to 1985, Mr. Walker was the president and ma ority

shareholder of Farmers Bank located in Dyersburg, Tennessee. Mos. of the

ba 's business was agricultural in nature. Mr. Walker was also t owner,

p esident and operator of Walker Grain Company ("Walker Grain"), a g .in

orage firm, located in the same town.

FNl. The indictment alleged violations of the following statutes: Count

1, conspiracy to commit bank fraud, 18 U. S. C. s 371, Counts 3-21, 24-26,

false entries in bank records, 18 U. S. C. s 1005; Counts 22 and 28,

false statement on loan application, 18 U.S.C. s 1014; and Counts 23
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and 27, bank fraud, 18 U.S.C. s 1344.

Count 1 alleges that Walker and his life-long friend, Walter Hastings,

conspired to defraud Farmers Bank, to misapply bank funds and to make false

entries in bank records in violation of 18 U.S.C. s 371. Walker convinced

Hastings to sign two promissory notes, one for $150,000 secured by stock owned

by Hastings, and one for $118,000 which was unsecured. The proceeds of both

loans were immediately deposited to Walker Grain's account at Farmers Bank.

The loan applications did not disclose Walker Grain’s interest in the loans.

Walker personally approved both loans.

Originally, Hastings called Walker each time an interest payment was due and

Walker made the payment using a Walker Grain check. In 1985, Walker started

giving checks to Hastings and Hastings made the payments using his own checks.

The overt acts in the conspiracy each involve separate interest payments on the

two loans. The bank’s records on each loan indicate that the loans were for

Hastings’ benefit and that Hastings made the interest payments. Counts 3-21

allege false entries in bank records based upon the failure of the records to

indicate that the loans were not for Hastings' benefit and that he did not make

the interest payments from his own funds.

In 1985, the bank's vice president in charge of loans, Larry James, noticed

that the Hastings loans were becoming past due. He knew that Walker and

Hastings were friends and offered to take the collection of these loans over

for Walker, thinking Walker might be uncomfortable handling the accounts

himself. Walker assured James that Hastings would repay the loans as soon as

Hastings solved some other financial problems. An investigation conducted by

the bank, at the suggestion of federal examiners, subsequently revealed

Walker’s interest in the Hastings loans. When confronted with the matter by

bank officials, Walker shook his head and replied, "What can I say?"

Thereafter, Walker took an indefinite leave of absence and never returned to

the bank.

*1300 Walker's defense to counts 1 and 3-21 was that he lacked any intent

to defraud the bank. He contends that he approved each loan in the ordinary

course of business, based upon Hastings' credit worthiness, character, and

reputation, as well as the bank’s potential to profit from each loan. He

claims that he lacked any intent to deceive the bank, although he admits that

he did not tell the bank’s board of directors of Walker Grain’s interest in the

loans. Walker contended that he did not think it necessary to tell the bank's

board of directors about Walker Grain Company’s interest in the Hastings loans,

since the bank was only interested in profitability and since Hastings had the

ability to repay the loans. [FNZ] Walker testified that Hastings understood

his obligation to repay the loans, but understood that the money would come

from Walker. Hastings testified that he had no intention of repaying the loans

and thought Walker would do so.

FN2. Hastings’ financial statement filed with the bank indicated Hastings’

net worth was between $6 and $8 million dollars at the time of these loans.
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Count 2 alleges that Walker, in his capacity as president of Farmers

Bank, made a false statement on a Federal Deposit Insurance Corporation

("FDIC") questionnaire. The questionnaire at issue, dated May 25, 1982, asked

Walker to: "List all extensions of credit made since last examination for the

accommodation of others than those whose names appear on bank’s records or on

credit instruments in connection with such extension." Walker answered that no

such loans had been made. The government charged that this statement was false

beCause it failed to disclose the loans to Hastings which were used for the

benefit of Walker Grain.

Count 22 involves a loan made to Mr. Hastings by the Bank of Friendship,

located in Friendship, Tennessee, in the amount of $150,000. The president of

the Bank of Friendship is John York, Mr. Walker's cousin. Mr. York testified

that Walker called him and asked him to make a loan to Walter Hastings. York

never spoke to Hastings about the loan. The note showed that the purpose of

the loan was for "operating capital." It was repaid by a check drawn on

Farmers Bank showing Hastings as the remitter. Hastings testified that he had

never been to the Bank of Friendship and had never spoken to York regarding a

loan. The government contended that the loan to Hastings was not used as

operating capital, but was instead used to make a principal and interest

payment on Hastings’ $150,000 note at Farmer's Bank. The balance of one of the

Hastings notes was increased to repay the Bank of Friendship loan. The

government argued that Walker obtained this loan for Hastings under false

pretenses, by failing to disclose Walker Grain’s interest in the transaction.

[FN3]

FN3. At trial, Walker characterized this transaction as a "participation

loan," arguing that the Bank of Friendship extended credit to Hastings at

the request of Farmers Bank, to provide the latter bank with some ready

cash. Walker argued that such transactions were commonplace, and that in

the general course of business, Farmers Bank would repay the participating

bank when it had available cash. Since the participating bank would look

to Farmers Bank, rather than to debtor for repayment, Walker contended that

it was unnecessary to inform the Bank of Friendship of the loan's real

beneficiary.

Counts 23 and 24 relate to a gentleman named Dan Holloway. Mr. Holloway’s

1982 financial statement showed a net worth of $100 million dollars and he had

deposits in the Farmers Bank totaling up to $1,250,000. Walker owned an option

on an 80-acre farm in Dyersburg, Tennessee. He and Holloway decided to develop

the farm as a gravel pit. They jointly applied for, and received, a loan for

$120,000 from First Tennessee Bank to buy the farm/gravel pit. This note was

secured by a deed of trust on the land. Walker and Holloway never earned any

profits on the gravel pit. They each paid half of the interest on the loan and

of one payment to reduce principal.

When First Tennessee Bank requested a second principal reduction, Walker could

not come up with the funds. Holloway agreed to take over the loan in exchange

for Walker’s interest in the property. At Holloway’s request, Walker arranged

for *1301 Farmers Bank to lend Holloway $122,055.90. Part of the proceeds
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from the loan went to pay off the First Tennessee loan and part went to cover

an overdraft in a checking account held jointly by Walker and Holloway. Walker

transferred his interest in the property to Holloway after these transactions

were completed.

Count 23 alleges that Walker engaged in a scheme to defraud Farmers Bank by

means of false statements to the bank’s finance committee. Members of the

finance committee testified that, on January 7, 1985, Walker told the committee

that the loan to Holloway was well collateralized and/or secured by real

estate. The minutes of the meeting contain the following entry:

Dan Holloway, application for loan of $122,000 at FBP for one year,

accompanied by financial statements, to payoff farm note at First Tennessee

Bank, secured by deed of trust on farm. Approved.

Walker did not disclose his interest in the loan to the finance committee and

none of the loan documents disclosed that Walker benefited from the loan.

Walker also denied that he benefited from the loan, even though it eliminated

his obligation to First Tennessee Bank and an overdraft on a checking account

at Farmers Bank.

Count 24 alleges that Walker caused a false entry to be made in bank records--

specifically the minutes of the January 7, 1985 finance committee meeting--

since those minutes imply that the note to Holloway was secured by a deed of

trust on the farm when, in fact, the loan from Farmers Bank was unsecured.

Walker argued that the minute entry is not false, since the reference to a deed

of trust refers to the First Tennessee Bank loan, not to the loan from Farmers

Bank. In addition, the note itself and the loan documents all indicated on

their face that the Farmers Bank loan was unsecured. Walker argued that he did

not receive a benefit from the loan to Holloway, since he had already

relinquished his interest in the gravel pit.

Count 25 alleges a false entry in the form of a false endorsement Walker

caused another bank employee, Mabel Paschal, to make on a cashier’s check.

Walker drew a check for $54,747.51 on Walker Grain’s checking account, made

payable to Henry Simon. Walker gave Paschal the Walker Grain/Henry Simon check

and directed her to make out a cashier’s check to Holloway in the amount of

$47,770.02, which she did. Walker then told her to give him the difference in

cash. Paschal complied, and then noticed that the Simon check was not

endorsed. She testified that Walker told her to sign it. When she refused, he

instructed her to stamp the back of the check with a stamp reading "Credit to

the account of the within named payee. Absence of endorsement guaranteed,

Farmers Bank, Dyersburg, TN."

Walker denied telling Paschal to endorse the check or to stamp it. He argued

that, since the check was drawn on the Walker Grain account, it did not need an

endorsement and this was not unusual. Walker admitted that Henry Simon did not

exist, and explained his use of a false name by saying that he did not want

Holloway to become embroiled in his difficulties with the FDIC. The government

contends that the cash was given to Holloway to make one half of an interest

payment due on the $122,055.90 loan to Holloway. Holloway made this interest

payment, with a check drawn on his business account, on the same day as the

cashier’s check transactions occurred.

Count 26 alleges that Walker incorrectly answered the question involved in

Count 2 on a July, 1985 FDIC questionnaire. As he had in 1982, Walker answered

that no accommodation loans had been made. An FDIC examiner took the July,
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1985 questionnaire to Walker and stated that he had found two loans which

should have been reflected in the questionnaire. Walker had his secretary

delete the previous answer and type the two loans in its place. The government

contends that Walker should have, but did not, include the loan to Holloway and

a January 23, 1985 loan to Carl Jones. Walker contends that his original

answer was correct, according to his understanding of the questionnaire.

*1302 Jones was a former business partner in Walker Grain. He left

the firm in 1983 or 1984, owing it approximately $200,000. He also owned some

beans and milo which were stored at the grain company. Walker approved a loan

from Farmers Bank to Jones for approximately $130,000 which was secured by

Jones' beans. Walker did not need board approval to make this loan. The money

was deposited to Jones’ account and was used to pay his debt to Walker Grain,

leaving a balance due of approximately $70,000. Walker contends that this was

not an "accommodation loan” within the meaning of the FDIC questionnaire.

The government characterized this transaction somewhat differently. It argued

that Jones was the manager of Walker Grain in January 1985 and that he also had

a farming partnership with Walker. The farming operation was financed by

advances from Walker Grain. In January, 1985, Walker told Jones that the farm

owed Walker Grain for the advances and that they needed to be paid because the

Walker Grain account was overdrawn. Walker wanted Jones to come to the bank to

get a loan to cover the overdraft. On January 24, Jones borrowed about

$130,000 from the bank in his own name. Walker approved the loan. The money

went to Jones’ personal account and was paid to Walker Grain by Jones’ personal

check on the same day. Although the note said it was secured by beans, Jones

testified that these beans did not exist. The note did not indicate that

Jones’ farm or Walker Grain would benefit from the loan.

Count 27 alleges that Walker engaged in a scheme to defraud Farmers Bank when,

in January, 1985 he applied to the bank for a loan on behalf of Walker Grain.

Walker needed the loan to cover a $300,000 overdraft in the grain company’s

checking account. After applying for the loan, Walker then deposited a check

for $300,000, drawn on Walker Grain's account at First Citizens National Bank,

into the company’s Farmers Bank account. The First Citizens account had been

closed in 1982 and did not have sufficient funds to cover the check. Walker

told a vice president of Farmers Bank that the grain company had a loan for

$300,000 and other deposits coming in which would cover the overdraft. He

failed to disclose the loans made to Hastings and Jones on behalf of the grain

company. Walker Grain eventually obtained a $190,000 loan from Farmers Bank.

Count 28 alleges that Walker made a false statement to the bank, for the

purpose of influencing its action on the Walker Grain loan. The statement at

issue is Walker’s statement that the grain company had funds to cover the check

drawn on First Citizens Bank and therefore the overdraft in the grain company’s

Farmers Bank account. The government charged that this statement was false

since Walker knew that the First Citizens account was closed and did not have

funds to pay the check.

Walker testified that he was aware of the overdraft and called an employee of

First Citizens Bank to arrange a loan. The employee, Mr. Lipford, told Walker

that the loan would have to be approved by his discount committee. Walker told

Lipford that, in the meantime, he was going to write a check on the company’s

First Citizens account and deposit it at Farmers Bank. Lipford approved and

this was done. Walker alleges that he informed Farmers Bank about the First
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Citizens loan and about the fact that the check was written before the loan was

actually approved. The First Citizens loan was never approved. Walker Grain’s

overdraft at Farmers Bank was cured by the Farmers Bank loan and by the check

from Jones. * ,

Mr. Walker raises five issues on appeal. He argues first that the trial

court erred in admitting into evidence Walter Hastings' guilty plea to a

conspiracy identical to that alleged in count 1 of the indictment. His second

argument is that the trial court erred in denying him a new trial when Hastings

withdrew his guilty plea. Third, Walker argues that the trial court erred in

excluding evidence relevant to his intent to defraud or injure Farmers Bank.

Fourth, he contends that prosecution of the conspiracy alleged in count 1 is

barred by the applicable statute of limitations. Finally, Walker argues that

the trial court erred in *1303 denying his motion for judgments of acquittal

on counts 2, 3-21, 24, 26 and 28. Because we find no error, we will affirm

Walker’s conviction on all counts. The government has appealed from the

district court’s order granting Walker bond pending appeal. Because we resolve

Walker’s appeal in favor of the government, we need not reach the issues raised

in its appeal.

Admission of Hastings' Guilty Plea and Plea Agreement. Prior to Walker’s

trial, Mr. Hastings pled guilty to a conspiracy charge virtually identical to

Count 1 of the indictment against Walker. [FN4] Mr. Hastings testified at

Walker’s trial, and was allowed to testify to both his guilty plea and the

contents of his plea agreement with the government. Walker argues that

admission of this evidence made his conviction on Count 1 inevitable, since the

jury knew that Hastings was guilty of a conspiracy and that Walker was the only

individual Hastings could have conspired with. He concludes that admission of

Hastings’ guilty plea and plea agreement allowed the government to establish

his guilt by association with Hastings.

PAGE 7

FN4. Hastings is identified as a co—conspirator in the Walker indictment,

but is not named as a co-defendant in that indictment.

[1] We hold that it was not error for the trial court to admit evidence of

Hastings' guilty plea and plea agreement. While the government may not use a

witness’ guilty plea as evidence of another defendant’s guilt, the plea "may

properly be considered as evidence of a witness' credibility," United States

v. Christian, 786 F.2d 203, 214 (6th Cir.1986), and may also be used to show

the witness’ first—hand knowledge of and participation in the offense.

United States v. Little Boy, 578 F.2d 211, 212 (8th Cir.1978).

"Admissibility of the plea turns on the purpose for which it is offered. When

that purpose is to further the jury's difficult task of evaluating credibility,

it is relevant and admissible without regard to the identity of the offering

party." United States v. Halbert, 640 F.2d 1000, 1004 (9th Cir.1981).

[2] We have held that much of the prejudice associated with the use of a

plea agreement is negated where the pleading individual testifies at trial.

"In such a case, it is reasonable to believe that the jury uses the testimony

regarding the facts to convict the [ ]defendants and the testimony regarding

the guilty plea to assess the witness' credibility." Christian, 786 F.2d at

214. Introduction of the entire plea agreement is permitted, even where the

agreement contains a promise to testify truthfully, since these details allow
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the jury to "consider fully the possible conflicting motivations underlying the

witness’ testimony, and, thus, the witness’ credibility." United States v.

Townsend, 796 F.2d 158, 163 (6th Cir.1986).

In this case, these is no argument that the government improperly

emphasized Hastings’ guilty plea, United States v. Halbert, 640 F.2d 1000,

1005 (9th Cir.1981); United States v. Pickett, 746 F.2d 1129, 1135-36 (6th

Cir.1984), cert. denied, 469 U.S. 1226, 105 S.Ct. 1222, 84 L.Ed.2d 362

(1985), nor could such a claim he sustained. Hastings testified only briefly

regarding the matter, and the government did not refer to his plea in its

closing argument. The agreement was relevant to Hastings’ credibility and was

admissible for that purpose. Further, the trial court gave the jury an

appropriate limiting instruction, cautioning them that the plea agreement had

"been offered so that you may properly assess the credibility of the witness.

It is not offered for any other purpose and you should not consider it for any

other purpose." While it is a better practice to instruct the jury on both the

plea agreement and the guilty plea itself, the trial court’s failure to do so

in this instance did not deprive Walker of a fair trial. As the government

argues, the plea agreement at issue discussed Hastings’ guilty plea. An

instruction regarding the plea agreement was sufficient to confine the jury’s

consideration of both the plea and the agreement to its assessment of Hastings’

credibility.

Walker's remaining argument, that the similarity between the charge against

Hastings *1304 and Count 1 of the indictment against Walker virtually

assured his conviction on that count, is without merit. It is often the case

that a defendant will plead guilty to a conspiracy charge, and then testify

against his co-conspirators who stand trial for a similar or identical crime.

If it was always unfairly prejudicial to admit the guilty plea of such a co—

defendant, then the rule recognized in Christian, Townsend and Halbert

would be meaningless. The jury was instructed that Hastings’ guilty plea could

not be used as evidence of Walker’s guilt, and that it could consider that plea

only in evaluating Hastings’ credibility. There is no reason to assume that

the jury disregarded this instruction.

[3] Denial of Motion for New Trial. Approximately five months after

Walker’s conviction, Hastings appeared for sentencing pursuant to his guilty

plea and was allowed to withdraw that plea. At the sentencing hearing,

Hastings expressly denied that he intended to defraud the bank through his

transactions with Walker. Upon learning of Hastings’ withdrawn plea, Walker

moved for a new trial on the ground of newly discovered evidence. The trial

court denied this motion without a hearing. Walker argues that it was an abuse

of the trial court’s discretion to deny this motion. We find that this issue

need not be decided because, after Walker’s motion was denied, Mr. Hastings

changed his plea a second time and pled guilty to the same conspiracy. The

"newly discovered evidence" proffered by Walker in support of a new trial,

therefore, no longer exists. [FNS]

FNS. Even if Walker’s "newly discovered evidence" had not evaporated, we

would affirm the trial court’s decision. The so-called rule of consistency

requires that, where all possible co-conspirators are tried together, and

all but one are acquitted, the remaining conspirator’s conviction must be

reversed for lack of sufficient evidence. United States v. Patterson,
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678 F.2d 774 (9th Cir.), cert. denied, 459 U.S. 911, 103 S.Ct. 219, 74

L.Ed.2d 174 (1982); United States v. Phillips, 630 F.2d 1138 (6th

Cir.1980). The rule does not apply where co-conspirators are tried

separately or could have conspired with unindicted individuals. United

States v. Sachs, 801 F.2d 839 (6th Cir.1986); United States v. Irvin,

787 F.2d 1506, 1512-13 (11th Cir.1986); United States v. Espinos-Cerpa,

630 F.2d 328 (5th Cir.1980). Thus, even if Hastings had been acquitted of

the conspiracy, his acquittal would not mandate reversal of Walker's

conviction. Further, at the time Walker's motion was denied, Hastings'

guilt had not been determined. The jury was free to discredit Hastings'

claim that he lacked intent to defraud the bank, just as it discredited

Walker's similar claim. While Hastings’ withdrawn plea may incrementally

increase Walker’s chances of acquittal, it is insufficient to demonstrate

that Walker would likely be acquitted if his case were retried. United

States v. O’Dell, 805 F.2d 637 (6th Cir.1986), cert. denied,

--- U.S. ----, 108 S.Ct. 170, 98 L.Ed.2d 124 (1987); United States

v. Terry, 729 F.2d 1063, 1067 (6th Cir.1984); United States v. Barlow,

693 F.2d 954 (6th Cir.1982), cert. denied, 461 U.S. 945, 103 S.Ct. 2124,

77 L.Ed.2d 1304 (1983).

Intent to Defraud. At trial, Mr. Walker attempted to prove that he lacked an

intent to defraud or injure the bank by proving that Holloway and Hastings were

good credit risks and understood their obligation to repay the loans at issue.

Walker argues that, under United States v. Gens, 493 F.2d 216 (lst

Cir.1974), this evidence is relevant to show a lack of intent to defraud the

bank. The government argues that this evidence was properly excluded. Relying

on United States v. Foster, 566 F.2d 1045 (6th Cir.1977), cert. denied,

435 U.S. 917, 98 S.Ct. 1473, 55 L.Ed.2d 509 (1978), the government argues

that whether the loans were "good" or "bad" is irrelevant to the defendant's

intent to defraud the bank. The trial court apparently agreed with the

government's position, ruling the evidence irrelevant. Despite this ruling,

however, the jury heard testimony from a number of witnesses indicating that

both Hastings and Holloway were good credit risks and their financial

statements indicated that they had the ability to repay the loans. In

addition, Mr. Walker testified that he considered the borrower’s financial

strength, character, and reputation as well as the bank's potential to profit

from the loans before approving the loans. Mr. Walker further testified that

Holloway and Hastings understood their obligation to repay the loans in the

event that Walker was unable to do so. Although we believe that the government

and the trial court construed Foster too broadly, we find no error in the

attempted exclusion of this evidence.

*1305 In United States v. Gens, 493 F.2d 216 (lst Cir.1974), the

court reversed a bank director’s conviction for misapplication of bank funds,

18 U.S.C. s 656, finding insufficient evidence that the director had

intended to defraud the bank. In that case, two bank officers approved loans

to third parties, knowing that the funds would be given to Gens, a bank

director who could not borrow the money himself because he had already exceeded

the bank's lending limit. The First Circuit held that misapplication of bank

funds had not been established:

[W]here the named debtor is both financially capable and fully understands
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that it is his responsibility to repay, a loan to him cannot--absent other

circumstances—-properly be characterized as a sham or dummy, even if bank

officials know he will turn over the proceeds to a third party. Instead, what

we really have in such a situation are two loans: one from the bank to the

named debtor and the other from the named debtor to the third party. The bank

looks to the named debtor for repayment of its loan, while the named debtor

looks to the third party for repayment of his loan. If for some reason the

third party fails to make repayment to the named debtor, the latter nonetheless

recognizes that this failure does not end his own obligation to repay the

bank. In this situation, the bank official has simply granted a loan to a

financially capable party, which is precisely what a bank official should do.

There is no natural tendency to injure or defraud the bank, and the official

cannot be said to have willfully misapplied bank funds in violation of s 656.

Id. at 222 (footnote omitted). See also United States v. Fusaro, 708

F.2d 17, 21 (lst Cir.), cert. denied, 464 U.S. 1007, 104 S.Ct. 524, 78

L.Ed.2d 708 (1983); United States v. Blackwood, 735 F.2d 142, 145—46 (4th

Cir.1984).

A number of other circuits have accepted the Gens court's reasoning, but

have refused to apply it in cases where the beneficiary of the loan is a bank

officer who conceals his interest in the loan from the bank. See United

States v. Shively, 715 F.2d 260, 265 (7th Cir.1983) ("it has been held to be

misapplication per se for a bank officer or employee to funnel funds to himself

by making a loan to a third party ..."), cert. denied, 465 U.S. 1007, 104

S.Ct. 1001, 79 L.Ed.2d 233 (1984); United States v. Krepps, 605 F.2d 101,

106 (3rd Cir.1979); United States v. Twiford, 600 F.2d 1339, 1341 (10th

Cir.1979) ("misapplication occurs when an officer of a bank knowingly lends

money to a fictitious borrower or causes the loan to be made for his own

benefit, concealing his interest from the bank"); United States v. Steffen,

641 F.2d 591, 597 (8th Cir.) (financial condition of borrower irrelevant where

bank officer benefits from loan and conceals interest from the bank), cert.

denied, 452 U.S. 943, 101 S.Ct. 3091, 69 L.Ed.2d 959 (1981). At least one

circuit has rejected the Gens analysis in all circumstances. United

States v. Kennedy, 564 F.2d 1329, 1339 (9th Cir.1977) ("misapplication ...

occurs when funds are distributed under a record which misrepresents the true

state of the record with the intent that bank officials ... will be deceived"),

cert. denied, 435 U.S. 944, 98 S.Ct. 1526, 55 L.Ed.2d 541 (1978). [FN6]

FN6. Each of these cases involve misapplication of bank funds in violation

of 18 U.S.C. s 656. The crime at issue here is bank fraud, in violation

of 18 U.S.C. ss 371, 1344. Both crimes require proof that the

defendant intended to defraud or injure a bank. The crimes differ in that

misapplication requires proof of a conversion of bank funds, while bank

fraud requires only a fraudulent statement designed to influence a bank's

action. Compare United States v. Goldblatt, 813 F.2d 619, 625-26 (3rd

Cir.1987), with United States v. Duncan, 598 F.2d 839, 860 (4th

Cir.1979).

Although we have been faced with the issue on at least two occasions,

United States v. Cooper, 577 F.2d 1079 (6th Cir.), cert. denied, 439 U.S.

868, 99 S.Ct. 196, 58 L.Ed.2d 179 (1978); United States v. Foster, 566 F.2d
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1045 (6th Cir.1977), cert. denied, 435 U.S. 917, 98 S.Ct. 1473, 55 L.Ed.2d

509 (1978), we have never expressly adopted or rejected the Gens analysis.

In Cooper, we found that the named borrowers lacked the ability to repay the

loans and did not understand their obligation to do so. *1306 Thus, even

if Gens had been adopted, it would not have exonerated the bank official’s

conduct in that case. In Foster, we distinguished Gens on the grounds

that, unlike the defendants in Foster, "the defendants in Gens were not

recipients of kickbacks from loans which they had approved." 566 F.2d at

1050. Since the bank officials in Foster received kickbacks in exchange for

approving the loans at issue, they knew that the loans had to be made in an

amount larger than would otherwise have been necessary. Thus, even if the

borrowers had fit the Gens criteria, a portion of the loan proceeds had been

misapplied-—that portion attributable to the kickbacks. Foster did not hold

that evidence of a named borrower's credit worthiness was irrelevant under all

circumstances.

In this case, there is no evidence that Mr. Walker received a kickback from

the loans at issue, and it appears that the named borrowers, Hastings and

Holloway, had the ability to repay the loans and understood their obligation to

do so. Mr. Walker is, however, a bank officer, and he approved the loans at

issue for his own benefit concealing that fact from the bank’s board of

directors. This case, therefore, requires us to determine whether we will

adopt the First Circuit’s Gens rule, the modified form of that rule adopted

by other circuits, or the Ninth Circuit’s complete rejection of Gens. We

believe that the Third Circuit’s reasoning in United States v. Krepps, 605

F.2d 101 (3rd Cir.1979), most accurately states the law on this issue.

[4] In Krepps, a bank officer loaned money to two borrowers, who then

loaned the money to him. He concealed his interest in these loans from other

bank officials. The Third Circuit found sufficient evidence of an intent to

defraud the bank, and affirmed his conviction for misapplication of bank funds:

[I]f the named debtor is credit worthy and understands that he is responsible

to repay the loan, "the bank official has simply granted a loan to a

financially capable party, which is precisely what a bank official should do."

How this party chooses to dispose of the fund so obtained should, in the

absence of misrepresentation on his part, be of no interest to the bank, and

certainly not to the criminal law.

* * *

It is quite a different matter, however, when a bank officer procures the

assistance of another person in obtaining the desired funds for his own use.

In these circumstances, it cannot be said that the bank officer is doing

"precisely what a bank official should do." To the contrary, a jury would be

warranted in concluding that the loan transaction was undertaken with intent to

defraud the bank or to deceive its officers or examiners, notwithstanding the

fact that the intermediary may have been financially capable of repaying the

loan and undertook to do so. A jury might plausibly deduce that the bank

officer, by channeling the funds through another party, sought to conceal from

the bank his own interest in the transaction and thereby circumvent the

barrier--imposed by the statute [limiting direct loans to bank officers] and

the bank’s own regulations-—to the bank’s making the particular loan directly

to him.

* * *
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Essentially, then, it is our view that a willful misapplication ... is

established when a bank officer secures a loan for himself by having the bank

lend to a named debtor who then transfers the funds to him, even when the named

debtor is financially capable and [fully] understands that it is his legal

responsibility to repay the loan. In these circumstances, the very existence

of a mediated transaction demonstrates that the bank officer had the measure of

criminal intent needed to establish a willful misapplication of bank funds.

Id. at 106, 108.

The Krepps rule is compatible with our decisions in Cooper, Foster

and United States v. Franklin, 608 F.2d 241 (6th Cir.1979). In each of

these cases, we held that, "at the very least, the term misapplication ’[means

a] deceitful and dishonest mishandling of bank funds.’ " Franklin, 608

*1307 F.2d at 244 (quotingCooper, 577 F.2d at 1085). Where a bank

officer arranges loans for a named borrower, intending that the proceeds will

benefit himself, and without disclosing his interest in the loan transaction,

he has acted in a deceitful and dishonest manner. As the Third Circuit noted

in Krepps, he has acted to circumvent federal statutes limiting a bank’s

extension of credit to its own officers and he has concealed material facts

about the transaction from other bank officials. Such conduct is sufficient to

establish the necessary intent to injure or defraud the bank.

[5] In this case, evidence of Hastings' and Holloway’s credit worthiness and

their understanding of the obligation to repay was irrelevant, as the trial

court held. Mr. Walker arranged these loans for his own benefit, concealing

his interest in them from other bank officials. With these facts, the

government adequately established Walker’s intent to defraud the bank. The

fact that the loans were otherwise "good" loans, and that the named borrowers

understood their obligation to repay the loans if Walker defaulted on them, is

irrelevant because Walker personally benefited from the transactions at issue.

Thus, even if the trial court misread our holding in Foster, his ruling was

correct. Walker was not prejudiced by the trial court’s attempted exclusion of

this evidence, and his convictions on counts 1, 23 and 27 are affirmed.

[6] Walker’s remaining arguments are without merit. Count 1 of the

indictment is not barred by the applicable statute of limitations. 18

U.S.C. s 3282. Although the loans at issue in that count were made in 1981,

Walker continuously attempted to conceal his interest in them by keeping

payments on the loans current and, later, by giving Hastings the funds to make

payments on Walker's behalf. The government thus established that repayment of

the loans and concealment of Walker’s interest in them were objectives of the

conspiracy. The conspiracy therefore continued until its discovery in 1985.

"In conspiracies where a main objective has not been attained or abandoned and

concealment is essential to success of that objective, attempts to conceal the

conspiracy are made in furtherance of the conspiracy." United States v.

Howard, 770 F.2d 57, 61 (6th Cir.1985). See also United States v. Portner,

462 F.2d 678 (2d Cir.), cert. denied, 409 U.S. 983, 93 S.Ct. 319, 34 L.Ed.2d

246 (1972); United States v. Hickey, 360 F.2d 127 (7th Cir.1966).

[7] Walker attacks his convictions on counts 2 and 26 of the

indictment, which allege that he made false entries in two Federal Deposit

Insurance Corporation ("FDIC") questionnaires, in violation of 18 U.S.C. s

1005. The entries at issue required Walker to disclose all accommodation

loans, or loans made to named parties on behalf of an unnamed person, which had
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been made, "since last examination." Walker answered this question in the

negative in 1982, after the loans to Hastings, and again in 1985, after the

Holloway and Jones loans. He testified at trial that he believed the question

referred to the last bank examination by any entity, including state bank

examiners. Because the record does not disclose whether Walker revealed these

loans during examinations by state officials which preceded the FDIC

examinations, Walker argues that his answers to the questions were correct and

that the jury must have speculated as to his guilt on these counts.

Walker was not entitled to a directed verdict of acquittal on either count.

Taking the evidence in the light most favorable to the government, a reasonable

jury could have concluded that the FDIC’s question referred to the last

examination conducted by that agency. See United States v. O’Boyle, 680

F.2d 34 (6th Cir.1982); United States v. Gibson, 675 F.2d 825 (6th Cir.),

cert. denied, 459 U.S. 972, 103 S.Ct. 305, 74 L.Ed.2d 285 (1982). Under

that theory, Walker’s answers were false. Further, there is no evidence to

indicate that Walker disclosed the transactions at issue to state officials, or

even that state officials require such a disclosure. Finally, the testimony

showed that, after an FDIC official explained the question to Walker in 1985,

he changed his answer to this question to reveal *1308 two previously

omitted loans, but failed to disclose the Holloway and Jones loans. The

government was required to show that Walker knowingly and willfully made a

false entry in the questionnaire regarding a material fact, with the intent to

deceive the FDIC. United States v. McGuire, 744 F.2d 1197, 1200 (6th

Cir.1984), cert. denied, 471 U.S. 1004, 105 S.Ct. 1866, 85 L.Ed.2d 159

(1985). The evidence adduced at trial, taken in the light most favorable to

the government, would allow a reasonable jury to draw that conclusion.

[8] Nor was Walker entitled to a directed verdict on counts 3 through 21 of

the indictment. These counts allege false entries in bank records based upon

the recordation of interest payments on the Hastings loans. These records

recorded the fact that interest payments had been made, but did not reveal that

the payments were not made with Hastings' funds or that the loans were not made

for Hastings’ benefit. Walker contends that the entries are not false because

they recorded actual transactions exactly as they occurred.

A statement may be false when it contains a half truth or when it conceals a

material fact. McGuire, 744 F.2d at 1200, n. 2; United States v.

Krepps, 605 F.2d 101, 108 (3rd Cir.1979) ("an entry may be false by virtue of

an omission of material information as much as by an actual misstatement").

Here, the records failed to disclose Walker Grain's interest in the loans and

the fact that Walker Grain made the interest payments on Hastings’ behalf.

Both facts may be regarded as material. The jury was entitled to conclude that

these entries were false.

Walker argues that the entries are not false because they recorded

actual transactions exactly as they occurred. In United States v. Hardin,

841 F.2d 694, 697 (6th Cir.1988), we noted, "It is undisputed that an entry

that shows a transaction as it actually occurred is not a false entry under

section 1005." That rule remains undisputed, but does not require that

Walker's conviction be reversed. In Hardin, a bank official made a

questionable loan of $250,000 to a business in which his wife had an interest.

The loan was sold to another bank. Two years later, the bank official renewed

the loan, using the proceeds to extinguish his bank’s obligation to the
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purchasing bank. The bank records disclosed a $250,000 loan to the business.

The indictment charged that this entry was false because the loan was not made

to the business, but to another bank. At trial, the government failed to prove

that the loan was never made; instead it argued that the loan was a sham or a

mere formality. Since the government failed to prove that the loan was never

made, the defendant’s conviction for making false statements was reversed.

This case is distinguishable from Hardin on its facts. Here the government

alleged and proved that the entries at issue were false because they failed to

disclose that the loans were not made for the benefit of the named borrower and

that the named borrower had not made the interest payments with his own

funds. Hardin expressly distinguished cases involving loans made for the

benefit of unnamed third parties. Id. at 698. Further, the charge in this

case was that the entries failed to disclose material information, not that

they recorded interest payments or loans which had never been made. The

entries at issue are false not because they fail to disclose the manner in

which a transaction occurred, but because they fail to disclose the true

beneficiary of the loans at issue.

Walker argues that the trial court erred in refusing to grant a judgment of

acquittal on Count 24 of the indictment. This count alleges a false entry in

the minutes of the finance committee meeting which approved the Holloway loan.

That entry stated, "Dan Holloway, application for loan of $122,000 at FBP for

one year ... to pay off farm note at First Tennessee Bank, secured by deed of

trust on farm. Approved." The government argued at trial that this entry was

false because it misled the finance committee into believing that the bank’s

loan to Holloway would be secured by a deed of trust on a farm, when the loan

was in fact unsecured. Walker points out that the loan documents indicate

*1309 that the loan was unsecured. No member of the finance committee

testified that Walker told them the loan would be secured. Walker concludes

that, because the minute entry can be read two ways, he was entitled to a

verdict of acquittal on this count.

We disagree. The minute entry may, indeed, be read in two ways, one favorable

to Walker and one unfavorable. In considering Walker’s motion for a judgment

of acquittal, the district court was required to view the evidence in the light

most favorable to the government. There was sufficient evidence to allow the

jury to conclude that this entry was false, and Walker’s argument to the

contrary is without merit. See, United States v. Johnson, 741 F.2d 854,

856 (6th Cir.), cert. denied, 469 U.S. 1075, 105 S.Ct. 572, 83 L.Ed.2d 512

(1984); United States V. Green, 548 F.2d 1261, 1262 (6th Cir.1977).

Walker’s challenge to his conviction on Count 28 of the indictment is

equally without merit. On January 18, 1985, Walker applied for a loan of

$200,000 from the bank for Walker Grain Company. On that date, Walker Grain

Company's checking account at the bank was overdrawn by $293,072.06. In

applying for the loan, Walker assured Gary Carlton that he had a check for

$300,000 coming in which would cover the overdraft. The check was written on a

Walker Grain Company checking account at First Citizens Bank. This account had

been closed in June, 1982 and there were no funds in the account to cover the

$300,000 check. Walker testified at trial that the check was written because

he had applied for a loan in that amount from First Citizens Bank, although the

loan had not yet been approved. He testified that he informed Mr. Carlton of

these facts. The loan from First Citizens Bank was never approved, although
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there was no evidence that Walker Grain Company's $300,000 check was dishonored

by that bank. On January 24, 1985, Farmers Bank loaned $190,000 to Walker

Grain Company and the proceeds were deposited into the Walker Grain Company

account. These proceeds, together with the proceeds of the Jones loan, allowed

Farmers Bank to cover the $300,000 check written on the First Citizens account,

curing the overdraft in the Walker Grain Company account.

Walker argues that he made no false statements to Carlton in order to receive

the $190,000 loan, because he explained to Carlton that the $300,000 check

would be covered by a loan from First Citizens. As the government argues,

however, the jury was entitled to view Walker’s statements as false because he

failed to tell Carlton that Walker Grain Company’s checking account at First

Citizens had been closed for nearly four years. Further, in the course of

applying for the loan from Farmers Bank, Walker failed to inform Carlton that

the grain company already had hundreds of thousands of the bank's dollars in

its coffers from the Hastings and Jones loans. Certainly these are omissions

of material fact which the jury was entitled to consider in determining

Walker’s guilt. That they chose not to accept Walker’s version of the events

is no ground for reversing his conviction.

We conclude, therefore, that the jury's verdict on each count of the

indictment must be affirmed. The district court did not err in admitting

evidence of Hastings' guilty plea and plea agreement, or in excluding evidence

of the named borrowers’ ability to repay the loans at issue in counts 1, 23 and

27 of the indictment. While evidence of the named borrowers’ ability to repay

and understanding of their obligation to do so may be relevant in certain

cases, it is not where, as here, the individual who actually benefited from the

loan was a bank officer. The prosecution is not barred by the applicable

statute of limitations, and the district court did not err in denying Walker’s

motion for judgment of acquittal on the remaining counts of the indictment.

Accordingly, we AFFIRM Walker’s conviction on all counts. Given our

disposition of Walker's appeal, we see no need to address the issues raised in

the government’s appeal.

END OF DOCUMENT
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UNITED STATES of America, Plaintiff-Appellee,

v.

Joe Raymond DIEZ and Peter A. Palori, Defendants-Appellants.

No. 74-2641.

United States Court of Appeals,

Fifth Circuit.

July 14, 1975.

The United States District Court for the Middle District of Florida, at Tampa,

Ben Krentzman, J., found one of the defendants guilty of income tax evasion and

found both defendants guilty of conspiring to defraud the United States by

impeding the Internal Revenue Service in the collection of income taxes, and

they appealed. The Court of Appeals, Ainsworth, Circuit Judge, held that (1)

the hearsay statements made by a coconspirator in 1972 were part of the central

conspiracy itself, which involved a series of real estate transactions between

1965 and 1968 but which had not terminated when the statements were made, and

they were thus admissible under the coconspirator exception to the hearsay

rule, (2) the work papers of defendant's accountant, an alleged coconspirator,

were admissible, (3) the refusal of the defendant's motion for a trial separate

from his accountant was not an abuse of discretion, where, inter alia,

defendant's proffer in support of his motion was bereft of exculpatory content

and where the motion was made late in the trial, and (4) the illustrative

charts used by the government, while undeniably making assumptions concerning

the proper attribution of income from the real estate transactions, had ample

evidentiary support.

Affirmed.

[1] CRIMINAL LAW k423(1)

110k423(1)

Acts and declarations of coconspirators are binding upon each member of the

conspiracy if made during the life of the conspiracy and in furtherance of any

of its objects.

[2] CRIMINAL LAW k419(2.20)

110k419(2.20)

Formerly 110k419(1) .

Where IRS agent's statement, reported to second agent by coconspirator, of his

intention to classify defendant as a dealer in real estate was received not to

prove that defendant was or had been classified as a dealer, but rather to

prove that the first agent intended to regard him as one, the statement of the

first agent was a "statement of the declarant’s then existing state of mind,

emotion, sensation, or physical condition (such as intent, plan, motive,

design, mental feeling, pain and bodily health)" and fell under the well—

established exception to the hearsay rule for such statements. Federal Rules

of Evidence, rules 803(3), 805, 28 U.S.C.A.

[3] CRIMINAL LAW k41o

110k410

Since, when IRS agent first interviewed defendant, defendant specifically
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referred the agent to an accountant for answers to any questions concerning

taxes, the statement thereafter made by the accountant constituted an

"admission by an authorized agent" and was admissible against defendant

irrespective of whether the coconspirator exception applied.

[4] CRIMINAL LAW k422(1)

110k422(1)

In prosecution for conspiring to defraud the United States by impeding the

Internal Revenue Service in the collection of income taxes, involving a series

of real estate transactions between 1965 and 1968, the hearsay statements made

by coconspirator in 1972 were part of the central conspiracy itself, which had

not terminated when those statements were made, and were thus admissible under

the coconspirator exception to the hearsay rule.

[5] CRIMINAL LAW k423(1)

110k423(1)

A statement need not be false in every detail in order to have been made in

furtherance of a conspiracy to conceal and defraud.

[5] CRIMINAL LAW k423(1)

110k423(1)

Although isolated parts of coconspirators' hearsay statements may have been

true, the record showed that, taken as a whole, the statements were deceptive

in design and were therefore in furtherance of the conspiracy, rendering them

admissible under the coconspirator exception to the hearsay rule.

[7] CRIMINAL LAW k423(3)

110k423(3)

In prosecution for conspiring to defraud the United States by impeding the

Internal Revenue Service in the collection of income taxes, the work papers of

defendant's accountant, an alleged coconspirator, were admissible under the

coconspirator exception to the hearsay rule, since the papers were prepared

during the course of the conspiracy and were also in furtherance of the purpose

thereof, namely, the filing of false income tax returns. 18 U.S.C.A. s

371; 26 U.S.C.A. (I.R.C.1954) S 7201.

[8] CRIMINAL LAW k423(3)

110k423(3)

Accountant for unindicted coconspirator could have testified to what his client

told him concerning the ownership of subject land, since his client’s

statements to him were those of a coconspirator during the course and in

furtherance of a conspiracy to defraud the United States by impeding the

Internal Revenue Service in the collection of income taxes. 18 U.S.C.A. s

371; 26 U.S.C.A. (I.R.C.1954) S 7201.

[9] CRIMINAL LAW k436(2)

110k436(2)

Formerly 110k436

Availability of the declarant does not bar introduction of a document under the

Business Records Act. 28 U.S.C.A. s 1732.
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[10] CRIMINAL LAW k419(12)

110k419(12)

In prosecution for conspiring to defraud the United States by impeding the

Internal Revenue Service in the collection of income taxes, involving a series

of real estate transactions, a letter from an attorney for the seller of a

parcel purchased and later resold by defendant, which letter stated that

defendant was the actual mortgagor of the property even though the property was

held in the name of defendant’s mother, was admissible over a hearsay

objection, even though the attorney testified that an unindicted coconspirator

had told him that defendant was the mortgagor, since the coconspirator’s

statement was made long before the conspiracy ended and was in furtherance of

the conspiracy. 18 U.S.C.A. s 371.

[11] CONSPIRACY k48.1(2.1)

91k48.1(2.1)

Formerly 91k48.1(2)

In prosecution brought against uncle and nephew for conspiring to defraud the

United States by impeding the Internal Revenue Service in the collection of

income taxes, the role of the uncle in the various real estate transactions in

question was amply established by the government’s evidence, and his motion for

acquittal was thus properly denied. 18 U.S.C.A. s 371; 26 U.S.C.A.

(I.R.C.1954) s 7201.

[12] CONSPIRACY k40

91k40

Mere association with members of a conspiracy is insufficient to establish a

person's participation in the conspiracy.

[13] CRIMINAL LAW k1159.2(5)

110k1159.2(5)

Guilty verdict must be sustained if there is substantial evidence, taking view

most favorable to the government, to support it, and that standard is not

changed by fact that government’s case rested in substantial part on

circumstantial evidence.

[13] CRIMINAL LAW k1159.6

110k1159.6

Guilty verdict must be sustained if there is substantial evidence, taking View

most favorable to the government, to support it, and that standard is not

changed by fact that government’s case rested in substantial part on

circumstantial evidence.

[14] CRIMINAL LAW k622.2(4)

110k622.2(4)

Formerly 110k622(2)

In prosecution for income tax evasion and for conspiring to defraud the United

States by impeding the Internal Revenue Service in the collection of income‘

taxes, the refusal of defendant's motion for a trial separate from his

accountant was not an abuse of discretion, where, inter alia, defendant's
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proffer in support of his motion was bereft of exculpatory content and where

said motion was made very late in the trial. 18 U.S.C.A. s 371; 26

U.S.C.A. (I.R.C.1954) s 7201; Fed.Ru1es Crim.Proc. rule 14, 18 U.S.C.A.

[15] CRIMINAL LAW k622.3

110k622.3

Formerly 110k622(3)

For court to grant a severance motion based on the unavailability of a

codefendant whose testimony is allegedly needed, the movant must show a bona

fide desire to use the codefendant's testimony, that the testimony will be

exculpatory, that the codefendant will likely testify if the severance is

granted, and that the motion is timely and will not impair the economy of

judicial resources.

[16] CRIMINAL LAW k622.2(1)

110k622.2(1)

Formerly 110k622(1)

Complexity of the trial, by itself, is insufficient ground for overturning

trial court’s denial of a severance motion; in fact, in complex trials the

pressures against severance are especially great because of the drain on

judicial resources that would be created by separate trials.

[17] CONSPIRACY k45

91k45

In joint trial of uncle and nephew on charge of conspiring to defraud the

United States by impeding the Internal Revenue Service in the collection of

income taxes, nephew's preconspiracy financial statement which purported to

list nephew’s outstanding obligations, yet made no mention of a loan from

uncle, was admissible as evidence casting doubt on whether nephew had made a

$3,200 interest payment to uncle for a loan, thus supporting government’s

charge of a conspiracy to conceal nephew's income.

[18] CRIMINAL LAW k1169.5(2)

110k1169.5(2)

In joint trial of uncle and nephew on charge of conspiring to defraud the

United States by impeding the Internal Revenue Service in collecting income

taxes, uncle could not have been prejudiced by the introduction of nephew's

preconspiracy financial statement, which purported to list nephew’s outstanding

obligations yet made no mention of a loan from uncle, since the jury was

repeatedly instructed that statements of any conspirator made before the

existence of the conspiracy may only be considered as evidence against the

person making it.

[19] CRIMINAL LAW k437

110k437

In prosecution for conspiring to defraud the United States by impeding the

Internal Revenue Service in collecting income taxes, the illustrative charts

used by the government, while undeniably making assumptions concerning the

proper attribution of income from the real estate transactions involved, had

ample evidentiary support. 18 U.S.C.A. s 371; 26 U.S.C.A. (I.R.C.1954) s
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7201.

[20] CRIMINAL LAW k777

110k777

Where summaries are used in a prosecution for income tax evasion, the trial

court should instruct the jury that the summaries do not, of themselves,

constitute evidence in the case but only purport to summarize the documents and

detail evidence already submitted. 26 U.S.C.A. (I.R.C.1954) s 7201.

[21] CRIMINAL LAW k437

110K437

In a criminal prosecution, it is within the trial court’s discretion to decide

whether the Government may use illustrative charts.

*894 Raymond E. LaPorte, Tampa, Fla., for Diez.

E. David Rosen, Miami, Fla., for Palori.

John L. Briggs, U. S. Atty., Bernard Dempsey, Asst. U. S. Atty., Jacksonville,

Fla., Claude Tison, Jr., Asst. U. S. Atty., Tampa, Fla., for plaintiff-

appellee.

Appeals from the United States District Court for the Middle District of

Florida.

*895 Before GIBSON,[FN*] THORNBERRY and AINSWORTH, Circuit Judges.

FN* of the Eighth Circuit, sitting by designation.

AINSWORTH, Circuit Judge:

Peter A. Palori and Joe Raymond Diez appeal from convictions of conspiring to

defraud the United States by impeding the Internal Revenue Service in the

collection of income tax in violation of 18 U. S. C. s 371. Palori also

appeals from his conviction on four counts of income tax evasion. 26 U. S. C.

s 7201. Both defendants assign numerous errors in the trial court's rulings

concerning the admissibility and weight of hearsay evidence, the propriety of a

joint trial of the defendants, and the possibility of prejudice from the

Government’s use of illustrative charts.

I. Factual Background

The Government’s case against Palori and Diez involved a series of real estate

transactions in Tampa, Florida, between 1965 and 1968. The Government’s theory

was that Palori was the real owner of shares of the various parcels sold in

these transactions, but that he had arranged for several of his relatives to

act as nominal owners or brokers in the transactions and to report part of the

profits from the sales on their own tax returns. Palori’ 5 mother, Minnie

Lopez, reported profits from a number of the transactions on her returns and

was indicted as a member of the conspiracy but acquitted. Diez, who is

Palori' s uncle, reported part of the profit from one of the transactions, as

well as two brokerage commissions allegedly received in connection with other

transactions, and interest on a loan he allegedly made to Palori. B. J.

DeGuzman, Palori’ s accountant during the tax years in question, reported part

of the profit from one of the real estate transactions, and was indicted and

convicted both for his role in the conspiracy and for preparing false returns

specifically those of Palori and his relatives. [FNl] The Government contended
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that all of this income was properly attributable to Palori. James Garrett and

Clarence Prevatt, two unindicted coconspirators, also participated in some of

the transactions.

FNl. DeGuzman did not appeal his conviction.

II. Evidence Allegedly Admitted in Violation of the Hearsay Rule

A. Statements of Coconspirators

[1] Palori and Diez contend that it was error to permit the introduction of

several statements by Garrett and DeGuzman, two of their coconspirators, which,

they argue, were inadmissible under the hearsay rule. The general principles

governing the introduction of out-of-court declarations by one conspirator

against another, for the truth of the matter stated, are clear:

It is established law, at least since Krulewitch v. United States, 1949,

336 U.S. 440, 69 S.Ct. 716, 93 L.Ed. 790, and under so many cases prior to

and following Krulewitch that it would be an affectation to cite them, that

acts and declarations of co-conspirators are binding upon each member of the

conspiracy, if made during the life of the conspiracy and in furtherance of any

of its objects.

United States v. Harrell, 5 Cir., 1970, 436 F.2d 606, 613. See United

States v. Register, 5 Cir., 1974, 496 F.2d 1072, 1078.

[2][3] The statements complained of were part of the testimony of Agents

Brock and Hill of the Internal Revenue Service. Brock testified that DeGuzman

told him, in an interview in November 1970, that during a prior audit another

agent, named Hunting, had proposed to classify Palori as a dealer in real

estate,[FN2]and *896 thus as ineligible for the special tax treatment

usually given long-term capital gains.[FN3] DeGuzman also stated in interviews

during July 1969 and July 1970, according to the testimony of Agents Brock and

Hill, that he and Minnie Lopez had paid fees and brokerage commissions to Diez

in connection with several of the real estate transactions in the case.[FN4]

FN2. The fact that DeGuzman's statement, like numerous others introduced

at trial, relied on a statement by another person does not render the

testimony inadmissible. Agent Hunting's statement, reported to Agent Brock

by DeGuzman, was a statement of his intention to classify Palori as a

dealer in real estate. The statement was received not to prove that Palori

was or had been classified as a dealer, but rather to prove that Agent

Hunting intended to regard him as one. The statement was thus a "statement

of the declarant’s then existing state of mind, emotion, sensation, or

physical condition (such as intent, plan, motive, design, mental feeling,

pain and bodily health)" and falls under the well-established exception to

the hearsay rule for such statements. Fed.R.Evid. Rule 803(3). DeGuzman

was therefore a competent witness to Hunting’s statement, just as Agent

Brock was a competent witness to DeGuzman's statement under the

coconspirator rule. "Hearsay included within hearsay is not excluded under

the hearsay rule if each part of the combined statements conforms with an

exception to the hearsay rule provided in these rules." Fed.R.Evid. Rule

805.

The Federal Rules of Evidence were approved by Congress on January 2, 1975,

and take effect on the one hundred and eightieth day thereafter. The Rules
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are to be applied even in advance of their effective date "except to the

extent that application of the rules would not be feasible, or would work

(an) injustice." United States v. Rivera, 2 Cir., 1975, 513 F.2d 519.

See United states v. Arias—Diaz, 5 Cir., 1974, 497 F.2d 165, 170.

FN3. Palori made no objection to the introduction of this statement,

either on the basis of the hearsay rule or on the basis of irrelevance, and

admission of the testimony was not plain error. Wright, Federal Practice

and Procedure: Criminal s 856 (1969). Therefore, it seems doubtful that we

can consider this assignment of error as to Palori. Moreover, Agent

Hunting was available and testified at trial. Neither Palori nor Diez has

explained why they did not attempt to cross-examine him or call him as a

witness on this issue.

FN4. Because DeGuzman's statement is consistent with Palori and Diez’s

version of the facts, it is unclear how admission of this testimony

prejudiced defendants. Moreover, when Agent Brock first interviewed Diez

he specifically referred the agent to DeGuzman for answers to any questions

concerning his taxes. DeGuzman' s statement, therefore, would appear to be

an "admission by an authorized agent, " Hayes v. United States, 5 Cir.,

1969, 407 F. 2d 189, 192, and therefore would be admissible irrespective

of whether the coconspirator exception applies. In Hayes the accountant

acted pursuant to a written power of attorney, but we know of no precedent

requiring authorization by a written instrument.

According to Agent Brock's testimony, in an interview during January 1972

Garrett stated that Diez "didn’t participate as a partner in any of Mr.

Palori' 5 real estate transactions, nor did he perform any services which would

entitle him to a commission." This statement, in contrast to that of DeGuzman

concerning payment of fees and commissions, supported the Government’s

contention that income properly belonging to Palori was being attributed to

Diez as part of the conspiracy. Agent Brock, testifying as an expert witness,

also stated that in computing Palori’ 5 income for 1965 he disregarded a check

from Palori to Garrett, allegedly for the latter’ 5 interest in a parcel sold in

one of the transactions, because Garrett had told him (in the January 1972

interview) that he did not own an interest in the parcel in question.[FN5]

FN5. This testimony is largely repetitive of earlier testimony by Agent

Brock. On cross-examination his testimony strongly suggested that Garrett

had told him he held no interest in the property in question. No objection

was made by defendants. His testimony on redirect examination, to which

Palori objected, was largely repetitive of his answers on cross—

examination.

Garrett’s statement to the agents disavowing any ownership of a share in

one of the parcels sold in 1965 was also introduced in the form of his tax

return for that year, which contained no reference to gain from that sale.

Palori contends that the tax return was inadmissible, relying on Greenbaum

v. United States, 9 Cir., 1935, 80 F.2d 113, 125, which we cited

approvingly in dicta in United States v. Ragano, 5 Cir., 1973, 476 F.2d

410, 417-418. Like the testimony on redirect concerning Garrett's oral
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statement to the agents, however, the information supplied by the tax

return was merely repetitive of what Agent Brock had stated on cross-

examination without objection. Under these circumstances, the admission of

the tax return and Agent's Brook's statements on redirect examination was

not erroneous or prejudicial.

Palori and Diez contend that these hearsay statements were, at most, attempts

to conceal the completed crime, and thus could not be introduced under the

coconspirator exception to the hearsay rule. A review of the prior

Supreme *897 Court cases convinces us that this argument must fail.

In Krulewitch v. United States, 336 U.S. 440, 69 S.Ct. 716, 93 L.Ed. 790

(1949), the Supreme Court held inadmissible the hearsay statement of a

coconspirator made after she had been apprehended. The Government argued that

there was an implicit conspiracy to conceal the crime. The Court noted,

however, that no such conspiracy to conceal had been charged in the indictment,

and stated:

It is beyond doubt that the central aim of the alleged conspiracy

transportation of the complaining witness to Florida for prostitution had

either never existed or had long since ended in success or failure when and if

the alleged co-conspirator made the statement attributed to her.

336 U.S. at 442, 69 S.Ct. at 718.

In Lutwak v. United States, 344 U.S. 604, 73 S.Ct. 481, 97 L.Ed. 593

(1953), a conspiracy to conceal the crime was charged in the indictment, but

the Court interpreted Krulewitch to require more than an unsubstantiated

allegation:

This Court in (Krulewitch) rejected the Government’s contention that in every

conspiracy there is implicit an agreement as a part thereof for the

conspirators to collaborate to conceal the conspiracy.

344 U.S. at 616, 73 S.Ct. at 489. The Court held in Lutwak that the

Government had failed to prove a conspiracy to conceal the crime, and went on

to discuss what kind of proof would be sufficient. See GRUNEWALD v. United

States, 353 U.S. 391, 403-405, 77 S.Ct. 963, 973-974, 1 L.Ed.2d 931 (1957).

[4] It is unnecessary to apply the reasoning developed in these prior cases

concerning proof of a conspiracy to conceal a completed crime, because the

statements in question here were part of the central conspiracy itself, which

had not terminated when those statements were made. In this case the

Government charged a conspiracy to defraud the United States by impeding the

Internal Revenue Service in the collection of income tax. This conspiracy is

different from the conspiracies discussed in the cases relied on by defendants.

In Krulewitch the conspiracy was to transport a woman across state lines for

prostitution in violation of 18 U.S.C. s 2421. That conspiracy clearly had

ended when the arrested coconspirator made her statement. In Lutwak, supra,

the conspiracy was

" ’to defraud the United States of and concerning its governmental function

and right of administering’ the immigration laws and the Immigration and

Naturalization Service, by obtaining the illegal entry into this country of

three aliens as spouses of honorably discharged veterans."

344 U.S. at 605, 73 S.Ct. at 483 (emphasis added). The conspiracy to

defraud was complete when the conspirators deceived the immigration officials

into permitting them to enter the country.[FN6] The Court held that
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coconspirators’ statements made later would not be admissible under the

coconspirator exception to the hearsay rule. In GRUNEWALD, supra, the

conspiracy was to defraud the United States by preventing criminal tax

prosecutions. The prosecutions were prevented through the procurement, by

bribery, of "no prosecution" rulings from the Internal Revenue Service, and

ended when the rulings were issued.

FN6. The dissolution of the fraudulent marital relations, after the aliens

had entered the United States but long before the indictments were handed

down, left little doubt that the conspiracy to defraud the Government had

ended.

On the other hand, in the present case the central aim of the conspiracy was

to deceive officials of the Internal Revenue Service, thereby inducing them to

accept fraudulent tax returns as truthful and accurate. In light of the

substantial possibility that the returns would be audited and investigated, the

filing of the returns did not fully accomplish the purpose *898 of the main

conspiracy, which, by its very nature, called for concealment.[FN7]

FN7. The conspiracy alleged in this case is similar tasthe Supreme Court's

examples, in GRUNEWALD, supra, of crimes that inherently involve

concealment.

Kidnapers in hiding, waiting for ransom, commit acts of CONCEALMENT in

furtherance of the conspiracy itself, just as repainting a stolen car would

be in furtherance of a conspiracy to steal; in both cases the SUCCESSFUL

ACCOMPLISHMENT of the crime NECESSITATES CONCEALMENT.

353 U.S. at 405, 77 S.Ct. at 974 (emphasis added).

The Supreme Court described a very similar conspiracy in Forman v. United

States, 361 U.S. 416, 423-424, 80 S.Ct. 481, 486, 4 L.Ed.2d 412 (1960):

(T)he conspiracy was a continuing one extending from 1942 to 1953 and its

principal object was to evade (taxes) for 1942-1945, inclusive, by concealing

(the conspirators’) "holdout" income. This object was not attained when the tax

returns for 1945 concealing the "holdout" income were filed. As was said in

GRUNEWALD, this was but the first step in the process of evasion. The

concealment of the "holdout" income must continue if the evasion is to succeed.

In some circumstances it may be difficult to determine precisely when the

deception has been accomplished in a conspiracy like this one.[FN8] A lapse of

several years between the filing of the last fraudulent return and the

initiation of investigative efforts by the Government might suggest that the

conspiracy had succeeded in its purpose. Statements made during the course of

such an investigation might be considered outside the scope of the

coconspirator exception. That difficult determination is unnecessary in the

present case, however, because an IRS audit of Palori's returns for 1965 and

1966 was undertaken in April 1968 even before the last fraudulent return

involved here was filed. Thus the conspirators were clearly on notice that

their activities had aroused suspicion and that further deception might be,

necessary to fulfill their purpose. At the time of the s atements by DeGuzman

and Garreth‘it could not‘be said'that the conspiracy "had long since ended in

success or failure," as was true in Krulewitch. No charges had been brought,
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so the conspiracy could not be considered a failure, and the investigation had

not been abandoned, so the conspiracy could not be considered a success.

FN8. In Forman the Supreme Court suggested that so long as acts of

concealment continue beyond the filing of the returns, such conspiracies

cannot be said to have "ended in success or failure" until either the

conspirators are caught or the statute of limitations has run on any action

to recover the evaded taxes. 361 U.S. at 424, 80 S.Ct. at 486.

"(T)he termination of a conspiracy generally is an issue to be determined on

the facts of the individual case . . . ." United States v. Sarno, 1 Cir.,

1972, 456 F. 2d 875, 878. We find no reversible error in the District

Court's conclusion that, for purposes of admissibility, there was sufficient

evidence that the statements in question were made during the course of the

conspiracy. See United States v. Nowak, 7 Cir., 1971, 448 F.2d 134, 139;

Nassif v. United States, 8 Cir., 1966, 370 F.2d 147, 151-152; United States

v. Hickey, 7 Cir., 1966, 360 F.2d 127, 140-141; United States v. Klein, 2

Cir., 1957, 247 F. 2d 908.

[5][6] Defendants contend that, even if made during the conspiracy, several

of the statements made by DeGuzman and Garrett to the IRS agents cannot be

considered in furtherance of the conspiracy. [FN9] Defendants argue that since

the statements were consistent with the Government's position at trial, they

must be considered as true; and true statements do not further a conspiracy to

deceive. A statement need not be false in every detail, however, in order to

have been *899 made in furtherance of a conspiracy to conceal and defraud.

Deception rarely takes the form of an uninterrupted series of lies. A fair

reading of the agents' interviews with DeGuzman and Garrett convinces us that,

taken as a whole, the coconspirators’ statements were deceptive in design,

especially when considered in conjunction with the versions of the facts

related to the agents by Palori, Diez and the others during the investigation.

The truthfulness of isolated parts of the statements does not affect this

conclusion. Cf. Bruton v. United States, 391 U. S. 123, 126, 88 S. Ct. 1620,

1622, 20 L.Ed.2d 476 (1968); United States v. Maddox, 5 Cir., 1974, 492 F.2d

104, 107.

FN9. The fact that Garrett and Prevatt were not made defendants in the

case does not render the coconspirator exception inapplicable to them.

United States V. Nixon, 418 U.S. 683, 700-701, 94 S.Ct. 3090, 3104, 41

L.Ed.2d 1039 (1974).

B. Evidence Admitted Under the Business Records Act

[7] The trial court received into evidence, over defendants' objections,

several documents which the Government contended were admissible under the

Business Records Act. 28 U.S.C. s 1732(a).[FN10] Defendants particularly

objected to the introduction of work papers, given to the IRS agents by

DeGuzman, showing that Palori had a one-third interest in a parcel of land sold

in one of the transactions in the case, although Diez reported half of the gain

attributable to that one-third share on his own tax return for 1965.

Defendants contend that proper foundation for introducing the papers as

business records was lacking. We need not resolve that question, however,
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because DeGuzman's work papers, like his statements discussed earlier, were

admissible under the coconspirator exception to the hearsay rule. The work

papers were prepared shortly after the sale of the parcel in 1965, and thus

were statements made during the course of the conspiracy. They also were in

furtherance of the purpose of the conspiracy: the filing of false income tax

returns.[FN11]

FN10. Section 1732(a) provides:

In any court of the United States and in any court established by Act of

Congress, any writing or record, whether in the form of an entry in a book

or otherwise, made as a memorandum or record of any act, transaction,

occurrence, or event, shall be admissible as evidence of such act,

transaction, occurrence, or event, if made in regular course of any

business, and if it was the regular course of such business to make such

memorandum or record at the time of such act, transaction, occurrence, or

event or within a reasonable time thereafter.

Rule 803(6) of the Federal Rules of Evidence provides:

The following are not excluded by the hearsay rule, even though the

declarant is available as a witness:

(6) Records of regularly conducted activity. A memorandum, report, record,

or data compilation, in any form, of acts, events, conditions, opinions, or

diagnoses, made at or near the time by, or from information transmitted by,

a person with knowledge, if kept in the course of a regularly conducted

business activity, and if it was the regular practice of that business

activity to make the memorandum, report, record, or data compilation, all

as shown by the testimony of the custodian or other qualified witness,

unless the source of information or the method or circumstances of

preparation indicate lack of trustworthiness. The term "business" as used

in this paragraph includes business, institution, association, profession,

occupation, and calling of every kind, whether or not conducted for profit.

FN11. As we noted earlier in connection with DeGuzman and Garrett’s oral

statements, the fact that DeGuzman's notations on the work papers coincided

with the Government's version of the facts at trial does not mean that they

were not in furtherance of the conspiracy.

The remainder of the documents in question, objected to by Palori, are

writings "made in (the) regular course of any business," 28 U.S.C. s 1732,

and were otherwise qualified to be introduced under the Act. Palori does not

dispute this, but raises other objections to the admission of these documents,

which we deal with separately.

The Government offered in evidence the work papers of Clarence Prevatt’s

accountant, showing a profit of $24,612.91 on the sale of a parcel of real

estate in 1968 and allocating $9,000 of that profit as Palori’s share $9,000

that Palori did not report on his 1968 return. *900 The accountant

testified that he prepared the work paper in the regular course of business,

specifically in the course of preparing Prevatt's 1968 tax return. He also

testified that Prevatt, an unindicted coconspirator in the case, had provided

the information he used in his computations.

[8] Apparently Palori’s only objection to the introduction of this document
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is that, since the accountant could not testify to what Prevatt had told him

concerning the ownership of the land, the same information could not come in by

virtue of being preserved in a business record. We believe, however, that the

accountant could have so testified, because Prevatt's statements to him were

those of a coconspirator during the course and in furtherance of the

conspiracy. The purpose of the conspiracy was to enable Palori to receive

income from the various real estate transactions without revealing his

participation in them as an owner and thus exposing himself to tax liability.

The statements of the conspirators that were intended to facilitate the flow of

funds to Palori were as much in furtherance of the conspiracy as were the

statements designed to conceal the disposition of the proceeds of the

transactions. Without Prevatt's directions to his accountant, which

indisputably were given before the conspiracy ended, Palori would not have

received his share of the proceeds from the sale, and a major purpose of the

conspiracy would have been frustrated.

To establish Palori’s intention to conceal his participation in one of the

transactions in 1967, the prosecution offered a letter from an official of the

title company that closed the sale, stating that Palori "did not want his name

to appear because he did not think it was politically expedient that it do

so." The title company official testified that he wrote the letter in the

regular course of business and that Palori himself was the source of his

statement concerning the omission of Palori's name from the transaction.[FN12]

FN12. Palori contends that the title company official could not remember

whether Palori specifically directed that his name be kept out of the

transaction or whether he simply drew that conclusion himself. A careful

reading of the testimony to which Palori refers, however, shows that the

official's uncertainty concerned a different part of his letter. In any

event, the clear import of the text of the letter is that Palori had

requested that his name not be mentioned, and a specific present

recollection of that fact on the part of the writer of the letter is

unnecessary.

[9] Palori contends that the title company officer's letter should not have

been admitted because he was available to provide his own testimonial

recollection of the facts in the letter. Availability of the declarant,

however, does not bar introduction of a document under the Act. McCormick on

Evidence s 311 at 728-729 (1972); Fed.R.Evid. Rule 803(6).

[10] As further evidence of Palori’s concealment of his participation in the

transactions, the prosecution introduced a letter from an attorney for the

seller of a parcel purchased and later resold by Palori. It stated that Palori

was the actual mortgagor of the property, even though the parcel was held in

the name of Minnie Lopez, Palori’s mother. The attorney testified that he

prepared the letter in the regular course of his business. He stated that he

had written Mrs. Lopez to tell her where to send the mortgage payments, but she

had failed to make the first payment. Garrett intervened, informing the

attorney that Palori was the actual mortgagor of the property and would be

making the payments.

Palori maintains that the attorney was uncertain of the source of his

information, but a review of the attorney's testimony reveals this contention
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to be without merit. Furthermore, the fact that the attorney relied on

Garrett’s statement does not render admission of the letter violative of the

hearsay rule. The statement was made in 1967, long before the conspiracy

ended. It was in furtherance *901 of the conspiracy because the attorney

had already brought foreclosure proceedings against Minnie Lopez. If Garrett

had not intervened the conspirators could not have resold the property.

III. Sufficiency of the Evidence as to Diez

[11] Diez contends that the trial court erred in denying his motion for

acquittal under Rule 29 of the Federal Rules of Criminal Procedure, because the

evidence was insufficient for submission of the case to the jury. His argument

is based chiefly on the paucity of references to his role in the conspiracy by

the numerous witnesses at trial. Under the Government's theory of the case,

however, Diez’s role was amply established by the evidence.

The Government sought to prove that Diez had reported income that was not

properly attributable to him. That the income was reported by Diez was

established by introducing his tax returns for 1965, 1966, 1967 and 1968. The

other half of the Government's case against Diez was more difficult, because it

required proof that Diez had not earned the income in question and had not

owned a share of the property that was the source of the sales proceeds listed

on his return.

[12] The prosecutor asked a number of witnesses whether they knew Diez, and

many of them answered affirmatively. Diez argues that, because the prosecutor

did not pursue the relevance of these witnesses' familiarity with Diez, his

conviction was the product of guilt by association. It is true that mere

association with members of a conspiracy is insufficient to establish a

person's participation in the conspiracy,[FN13] but in this case it was the

defendant’s nonassociation that proved his guilt. Despite his acquaintance

with a number of the witnesses at trial, Diez was not mentioned as a

participant in the real estate transactions by anyone but Palori and, in one

statement, DeGuzman.

FN13. United States v. Oliva, 5 Cir., 1974, 497 F.2d 130, 134; United

States v. Suarez, 5 Cir., 1973, 487 F.2d 236, 239; United States v.

Martinez, 5 Cir., 1973, 486 F.2d 15, 24; United States v. Jackson, 5

Cir., 1970, 426 F.2d 305, 309; Jett v. United States, 5 Cir., 1968,

393 F.2d 139, 140; Causey v. United States, 5 Cir., 1965, 352 F.2d

203, 207; Panci v. United States, 5 Cir., 1958, 256 F.2d 308, 312;

United States v. Cantone, 2 Cir., 1970, 426 F.2d 902, 904. Cf. United

States v. Menichino, 5 Cir., 1974, 497 F.2d 935, 942-943; United States

v. Edwards, 5 Cir., 1974, 488 F.2d 1154, 1158.

Simon Wooten, an associate of Palori who owned a one-third share of one of the

parcels sold, indicated no knowledge of any participation in the transaction by

Diez, who nevertheless reported the profit from a one-sixth interest in the

property on his return. Gaston Fernandez, the real estate broker who handled

the transaction, identified only Palori, Garrett, and Simon Wooten as owners of

the land. Diez's name did not appear on any documents connected with the sale,

and there was no record of any payment of sale expenses by him. Although the

other owners received payments from Palori by check for their interests in the

property, there was no record of any such check from Palori to Diez.
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DeGuzman's worksheet compiled during the preparation of Palori's 1965 tax

return, lists one-third interests held by Palori, Garrett, and Simon Wooten.

Diez reported a $5,000 brokerage commission, allegedly paid by Minnie Lopez,

from another real estate sale involved in the case. The broker who procured the

purchase option by which the owners (Palori and others) acquired this land,

however, knew of nothing Diez had done in connection with the property which

would warrant receipt of a commission. The closing statements for this

transaction show payment of commissions to several real estate brokers, but

Diez is not among them. Although in all the other transactions Minnie Lopez

paid sale expenses by purchasing cashier’s checks with cash withdrawals from

her *902 savings account, there was no such check payable to Diez.[FN14]

FN14. At trial Palori offered a different explanation of Diez’s receipt of

the $5,000. He stated that Diez had made arrangements for sewerage hook-

ups for a parcel sold in Minnie Lopez's name, and he had recommended that

she pay Diez $5,000 for his services. The Government introduced evidence

showing that Palori was aware of the need for sewerage hook-ups long before

he allegedly commissioned Diez to look into the matter and had hired an

expert engineer to solve the problem. Palori maintains that the engineer

was hired in connection with sewerage hook-ups for another parcel sold in

the same transaction, but that was a question for the jury.

Diez also reported a $6,000 commission, allegedly paid to him in cash by

DeGuzman, in connection with another real estate transaction involved in the

case. Like Minnie Lopez, DeGuzman consistently made payments by check in the

other transactions. The real estate broker who helped Palori and Garrett

obtain an option to purchase on the property, which was later sold, testified

that he knew of no efforts by Diez in connection with the property which would

warrant receipt of a commission.

Finally, Diez reported as his income $3,200 allegedly paid to him by Palori as

interest on a loan. Palori’s records contain no indication, however, of such

payments. Nor is there any evidence that any such loan was made to Palori by

Diez.

The pattern of Diez's reporting of income also reinforced the Government's

case. For three of the four years in question (1965-1968), Diez reported

substantial losses consistently in excess of his gains from the real estate

transactions. In 1966, the only year in which Diez reported no losses, no

gains from commissions or the sale of real estate were reported on his return.

Against all this evidence there was only the out-of-court statement of

DeGuzman (to which Agent Brock testified) concerning his payment of a

commission to Diez, for which he furnished an alleged receipt, and the

testimony of Palori, who stated that Diez participated in all of the

transactions from which he reported income, but had been paid in cash each time

and had participated without the knowledge of anyone but himself, DeGuzman, and

Minnie Lopez.

[13] The standard we must apply in reviewing a denial of a motion for

acquittal is clear. "The verdict of a jury must be sustained if there is

substantial evidence, taking the view most favorable to the Government, to

support it." Glasser v. United States, 315 U.S. 60, 80, 62 S.Ct. 457, 469,

86 L.Ed. 680 (1942). That the Government’s case rested in substantial part on
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circumstantial evidence does not change that standard. Id.; United States v.

Prince, 5 Cir., 1974, 496 F.2d 1289, 1293; McFarland v. United States, 5

Cir., 1960, 273 F.2d 417, 419. "Circumstantial evidence in this respect is

intrinsically no different from testimonial evidence." Holland v. United

States, 348 U.S. 121, 140, 75 S.Ct. 127, 137, 99 L.Ed. 150 (1954). See

United States v. Miller, 5 Cir., 1974, 500 F.2d 751, 763. Our examination

of the evidence and application of the appropriate standard of review compels

the conclusion that the trial court did not err in denying Diez's motion for

acquittal.

IV. Defendants' Motions for Severance

Palori contends that the trial court erred in refusing to grant him a trial

separate from DeGuzman’s. Diez contends that the trial court erred in refusing

to grant him a trial separate from Palori’s. Both of these assignments of

error are without merit.

A. Palori’s Motion

[14] After the Government and the other defendants had rested and he had

presented his evidence, Palori moved for a severance, alleging that DeGuzman

would testify in his behalf if a separate trial was granted. Palori’s proffer

in support of his motion was, in its entirety, as follows:

*903 He (DeGuzman) would be prepared to testify for and on behalf of Mr.

Palori as to the manner and means by which he computed the taxes and his error

or omission on the 1967 tax return. His advice from time to time on tax

matters.

[15] In Byrd v. Wainwright, 5 Cir., 1970, 428 F.2d 1017, we discussed the

factors a trial court should consider in ruling on a motion for severance based

on the unavailability of a codefendant whose testimony is allegedly needed.

First, the movant must show a bona fide desire to use the codefendant’s

testimony. In Byrd the movant's assertions concerning the importance of the

codefendant's testimony were made "with full exploration of reasons." 428

F.2d at 1020. Here, in contrast, the defendant offered an unelaborated

conclusory statement.

Second, the codefendant’s testimony must be specifically shown to be

exculpatory. United States v. Wilson, 5 Cir., 1974, 500 F.2d 715, 721. In

this case the defendant’s proffer not only lacked sufficient detail but also

was bereft of exculpatory content. Palori had based prior motions for severance

on the allegedly prejudicial effect of admissions made by DeGuzman during the

investigation. His proffer contained nothing to erase this suggestion that

DeGuzman would be a damaging, rather than exculpating, witness. The testimony

briefly described in the proffer was irrelevant. Palori's defense was not that

he relied in good faith on advice that proved to be incorrect. He contended

that the transactions were exactly as represented on the various tax returns.

As to the omission on Palori’s 1967 tax return, Palori had already stated that

the proceeds from one of the sales was left out of the return inadvertently.

See United States v. Burke, 5 Cir., 1974, 495 F.2d 1226, 1234. Cf. United

States v. Shuford, 4 Cir., 1971, 454 F.2d 772, 778.

Third, the movant must show a substantial likelihood that the codefendant will

testify if the severance is granted. In Byrd the prosecutor and other defense

counsel advised the judge, before he ruled on the severance motion, that the

codefendant would testify if a separate trial was granted. Here there is

nothing to show why DeGuzman would be any more willing to testify in a separate
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trial than in a joint trial. See United States v. Cochran, 5 Cir., 1974,

499 F.2d 380, 391-392; United States v. Burke, supra, 495 F.2d 1226,

1234.

Finally, the trial judge should consider the timeliness of the motion and the

effect of a severance on economy of judicial resources. Byrd v. Wainwright,

supra, 428 F.2d at 1020; United States v. Burke, supra, 495 F.2d at 1234;

United States v. Johnson, 5 Cir., 1973, 478 F.2d 1129, 1134. In the present

case, Palori has offered no explanation for making his motion very late in the

trial.[FN15] Having spent three weeks of trial time hearing the testimony of

over sixty witnesses and considering over three hundred documents, the trial

judge was not obliged to treat Palori's motion as he would an ordinary

severance request made at the outset of a trial.

FN15. Palori’s two prior motions for severance were not based on the

contention that DeGuzman would testify in his behalf, and he has not

contended on appeal that the denial of these earlier motions is error.

The granting of a motion for severance under Rule 14 of the Federal Rules of

Criminal Procedure is within the trial court’s discretion. E. g., Opper v.

United States, 348 U.S. 84, 95, 75 S.Ct. 158, 165, 99 L.Ed. 101 (1954);

United States v. Burke, supra, 495 F.2d at 1233-1234; Byrd v. Wainwright,

supra, 428 F.2d at 1018; Smith v. United States, 5 Cir., 1967, 385 F.2d

34, 38. We find nothing to indicate an abuse of discretion on the part of the

trial court in denying Palori's motion.[FN16]

FN16. Palori alternatively requested that the court bifurcate the jury

deliberations, so that DeGuzman’s guilt or innocence could be resolved

whereupon he would testify for Palori. This procedure would have been

impractical and unwarranted. The jury could not have determined DeGuzman’s

guilt or innocence on the conspiracy count without coming to a conclusion

concerning Palori's guilt or innocence on the substantive count, which

would nullify the purpose of having the bifurcated deliberation in the

first place.

*904 B. Diez's Motion

Diez contends that trying him with Palori was inherently unfair, because of

the sheer complexity of the case and the impossibility of expecting the jury to

restrict their consideration of evidence admitted against less than all the

defendants. Closely related to this contention is Diez’s assertion that the

trial court’s general instructions to the jury concerning the admissibility of

evidence in a conspiracy trial were inadequate.

[16] The complexity of a trial, by itself, is insufficient grounds for

overturning a trial court’s denial of a severance motion. In complex trials

the pressures against severance are especially great, because of the drain on

judicial resources that would be created by separate trials. See Byrd v.

Wainwright, supra ; United States v. Martinez, supra, 486 F.2d at 23.

The only specific evidence cited by Diez as prejudicing him in the joint trial

was a record of zoning proceedings held by the Hillsborough County Commission

in late 1966 and early 1967, and a financial statement given by Palori to his

bank in September 1964. The minutes of the Commission proceedings were
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introduced to refute Palori's contention that he recommended to Minnie Lopez

that she pay Diez a $5,000 commission for arranging sewer hook-ups to a parcel

of property sold in her name in 1967. This evidence showed that Palori had

been aware of the sewerage problem months before he allegedly commissioned Diez

to look into the matter, and had hired an engineer to develop plans for

sewerage connections. The minutes supported the Government's contention that

Diez had not earned the $5,000 he reported on his 1967 tax return. They were

admissible against both Palori and Diez as proof of the existence of a

conspiracy to conceal Palori’s income.[FN17]

FN17. Diez asserts that a cautionary instruction was necessary because

this evidence was offered only to impeach Palori's credibility. Although

in its brief the Government does use the term "impeachment" in discussing

Diez’s contention, this evidence is referred to as "impeachment of Palori’s

testimony." The context in which the Commission records were offered

leaves no doubt that they were introduced as evidence of guilt.

Palori contends the minutes were introduced to inject an element of

political scandal into the trial, because they suggest connivance between

him and Prevatt, an unindicted coconspirator and member of the Commission,

to arrange for zoning variances and changes. As we explained in our

discussion of Diez’s motion for severance, however, there were legitimate

reasons for the introduction of the minutes. The Government is not required

to forego valuable evidence merely because it may lay bare the unsavory

details of a defendant's dealings.

[17][18] Diez's objection to the admission of Palori’s financial statement

is also without merit. Palori furnished the statement to his bank in

connection with an application for a loan several months before, under the

Government’s theory, the conspiracy began. The statement purported to list

Palori’s outstanding obligations, yet made no mention of a loan from Diez. By

casting doubt on whether Palori had made a $3,200 payment of interest to Diez,

the evidence supported the Government's charge of a conspiracy to conceal

Palori's income. Although the court did not give an instruction to the jury

cautioning that Palori's admission was not binding on Diez, or the other

alleged coconspirators, such an instruction was given in connection with the

introduction of a similar financial statement by Palori later in the trial.

More importantly, the jury was repeatedly instructed throughout the trial that

"(s)tatements of any conspirator which are not in furtherance of the conspiracy

or made before its existence or after its termination may be considered as

evidence only against the person making it." In light of these instructions we

fail to see how Diez was prejudiced by the introduction of Palori’s pre-

conspiracy financial statement.

*905 To say that the jury might have been confused amounts to nothing more

than an unfounded speculation that the jurors disregarded clear instructions of

the court in arriving at their verdict.

Opper v. United States, supra, 348 U.S. at 95, 75 S.Ct. at 165.[FN18]

FN18. Diez challenges the correctness of the court’s cautionary

instruction concerning the kind of evidence admissible to connect a

defendant with a conspiracy. The record shows that the trial judge
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apparently did skip a line, inadvertently, when he first read to the jury

the standard instruction on this point. No one objected. Moreover, the

instruction was correctly repeated throughout the trial, thus eliminating

any possibility of prejudice.

V. The Government's Use of Charts

[19] Palori and Diez claim prejudice by the Government’s use of illustrative

charts and summaries in connection with the testimony of its summary witness,

Agent Brock. Their argument is that the captions on the charts and the

headings on various columns of figures misled the jury by assuming the central

fact to be proved at trial to whom various items of income were properly

attributable. [FN19] The caption on one chart, for example, reads "Schedule of

Sales, Net Taxable Gains to Peter A. Palori And Amounts Not Reported Or Taxable

Gain Reported By Others."

FN19. Defendants also object to the parts of one chart listing the total

sales price of the properties sold and the listing of the taxable gains,

rather than the entire gains, reported by DeGuzman and Minnie Lopez on the

various real estate transactions. We find no prejudice from the listing of

the sales prices. Furthermore, the taxable gain to Lopez and DeGuzman was

only half of the entire gain because they reported these items of income as

long-term capital gains. If the entire gain had been shown, the chart

would have given a misleading indication of the amount of taxable income

Palori had avoided reporting.

The charts undeniably make assumptions concerning the proper attribution of

the income from the transactions in this case, and the propriety of Palori and

Diez's attributions of this income was the crucial issue at trial. Any such

chart of computations, however, must rest on certain assumptions. Contrary to

defendants' argument, the essential requirement is not that the charts be free

from reliance on any assumptions, but rather that these assumptions be

supported by evidence in the record. United States v. Lawhon, 5 Cir., 1974,

499 F.2d 352, 357; Gordon v. United States, 5 Cir., 1971, 438 F.2d 858,

876; Myers v. United States, 5 Cir., 1966, 356 F.2d 469, 470; Azcona v.

United States, 5 Cir., 1958, 257 F.2d 462, 466; Barsky v. United States, 9

Cir., 1964, 339 F.2d 180, 181-182. See Watkins v. United States, 1 Cir.,

1961, 287 F.2d 932, 934.[FN20] In this case it is indisputable that the

assumptions on which the Government based its charts that is, its version of

the facts were amply supported by evidence already presented to the jury.

FN20. Baines v. United States, 5 Cir., 1970, 426 F.2d 833, relied on by

defendants, is inapposite. In that case the crucial issue was whether

dancing and music occurred simultaneously after 9:30 p. m. in a nightclub,

for purposes of a cabaret tax on the sale of liquor. The Government relied

on a chart computing the amount of taxes based on the assumption that every

sale of liquor after 9:30 p. m. occurred while music and dancing were

occurring simultaneously. There was no evidence to support that

assumption. In this case, each representation made on the charts is

supported by evidence in the record.
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[20] The court should instruct the jury that "summaries do not, of

themselves, constitute evidence in the case but only purport to summarize the

documented and detailed evidence already submitted." [FN21] Gordon v. United

States, supra, 438 F.2d at 877. See Myers v. *906 United States,

supra, 356 F.2d at 470. In this case such instructions were given both when

the Government's summary witness testified and again at the close of the case.

[FN22] We believe the court’s instructions eliminated any possibility of the

charts confusing the jury.

FN21. Contrary to defendants’ assertion, relying on Steele v. United

States, 5 Cir., 1955, 222 F.2d 628, this Court has never held that the

jury cannot take illustrative charts with them to the jury room. In that

case we held only that the charts in question, because of their composition

and layout, could not properly have been submitted to the jury, and that it

was doubly prejudicial to accede to the jury's request for the charts after

the deliberations began. See Flemister v. United States, 5 Cir., 1958,

260 F.2d 513, 516; United States v. Warner, 8 Cir., 1970, 428 F.2d

730, 737.

FN22. Defendants contend that the court described these charts in its

instruction to the jury as "summaries of facts." Although that phrase

appears in the Government’s proposed instruction, the record shows that the

trial judge did not use this language.

[21] It is within the trial court's discretion to decide whether the

Government may use illustrative charts. United States v. Lawhon, supra, 499

F.2d at 357; Gordon v. United States, supra, 438 F.2d at 877; Bobsee

Corporation v. United States, 5 Cir., 1969, 411 F.2d 231, 241; Lloyd v.

United States, 5 Cir., 1955, 226 F.2d 9, 16; United States v. Dana, 7 Cir.,

1972, 457 F.2d 205, 207-208. We perceive no abuse of discretion here.

Having reviewed all of defendants’ assignments of error carefully, we find no

reversible error.

Affirmed.

END OF DOCUMENT
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March 2, 1990.

Defendants charged with tax evasion and conspiracy filed motion for various

pretrial relief. The District Court, Haight, J., held that: (1) six-year

limitations period applicable to tax evasion counts based on defendants’

alleged creation of limited partnerships designed to defer income for one tax

year commenced to run on last date defendants concealed true nature of

transactions engaged in by partnerships; (2) Government was required to supply

affidavit on personal knowledge of IRS agent or Justice Department official

specifying exact date on which Justice Department referral was made; (3)

defendants were not entitled to discover list of Government’s witnesses; and

(4) defendant was not entitled to severance based on his claim that codefendant

would exculpate him at separate trial.

Motions granted in part and denied in part.

[1] CRIMINAL LAW k150

110k150

Six—year limitations period applicable to tax evasion counts based on

defendants' alleged creation of limited partnerships designed to defer income

for one tax year commenced to run on last date defendants concealed true nature

of transactions engaged in by partnerships, rather than when tax returns

containing allegedly fraudulent deductions were filed by limited partners.

26 U.S.C.A. ss 6531, 7201.

[2] CRIMINAL LAW k150

110k150

Six-year limitations period applicable to conspiracy charges based on

defendants' alleged conspiracy to evade taxes commenced when defendants last

made false statements to Internal Revenue Service agents designed to conceal

fraudulent deductions, rather than when deductions were actually taken. 18

U.S.C.A. s 371; 26 U.S.C.A. s 6531.

[3] CRIMINAL LAW k627.6(1)

110k627.6(1)

Government was required to supply affidavit on personal knowledge of Internal

Revenue Service (IRS) agent or Justice Department official specifying exact

date on which Justice Department referral was made in prosecution for tax

evasion and conspiracy, where defendants sought to discover whether IRS

summonses issued in connection with civil tax investigation were made at time

Justice Department referral was in effect, so as to require suppression of

statements made in response to those summonses. 26 U.S.C.A. s 7602.

[4] CRIMINAL LAW k629(3.1)
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110k629(3. 1)

Formerly 110k629(3)

Defendants charged with tax evasion were not entitled to discover list of

Government’s witnesses; although defendants claimed that potential witness

pool was large and witness list would greatly facilitate defense preparation,

they failed to present specific evidence showing need for disclosure.

[5] INDICTMENT AND INFORMATION k121.2(3)

210k121. 2(3)

Defendants charged with tax evasion and conspiracy were entitled to bill of

particulars requiring Government to produce identities of persons whom

defendants were alleged to have aided and abetted.

[5] INDICTMENT AND INFORMATION k121.2(6)

210k121. 2(6)

Defendants charged with tax evasion and conspiracy were entitled to bill of

particulars requiring Government to produce identities of persons whom

defendants were alleged to have aided and abetted.

[6] CRIMINAL LAW k629(1)

110k629(1)

Defendants charged with tax evasion and conspiracy were entitled to list of

those exhibits Government anticipated might be used at trial within 14 days of

trial.

[7] CRIMINAL LAW k629(1)

110k629(1)

Defendants charged with tax evasion and conspiracy were not entitled to

production of Government's evidence in advance of trial.

[8] CRIMINAL LAW k374

110K374

Defendants charged with tax evasion and conspiracy were entitled to be informed

as to whether Government intended to offer similar act evidence at trial within

14 days of trial.

[9] CRIMINAL LAW k700(5)

110k700(5)

Defendants charged with tax evasion and conspiracy were not entitled to

immediate production of Brady impeachment material, where Government had stated

its intent to make such production for each government witness.

[10] CRIMINAL LAW k622.2(10)

110k622. 2(10)

Defendant charged with tax evasion and conspiracy was not entitled to severance

based on his claim that codefendant would exculpate him at separate trial,

although codefendant had stated in affidavit that he would waive his Fifth

Amendment privilege at separate trial; affidavit also suggested that

codefendant would be willing to waive Fifth Amendment privilege at joint trial,
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and case was complex one that would take more than one month to try. U.S.C.A.

Const.Amend. 5.

*1190 Otto G. Obermaier, U.S. Atty., S.D.N.Y., New York City (Robert J.

Cleary, Asst. U.S. Atty., of counsel), for U.S.

Kronish, Lieb, Weiner & Hellman, New York City (Alan Levine, Celia Goldwag

Barenholz and Patricia S. Constantikes, [FN*] of counsel), for Paul J. Foont.

FN* Awaiting Admission in New York

Shea & Gould, New York City (Michael S. Feldberg and Lloyd M. Eisenberg, of

counsel), for Jeffrey L. Feldman.

MEMORANDUM OPINION AND ORDER

HAIGHT, District Judge:

Trial in this tax evasion case is scheduled to begin on April 23, 1990.

Defendants now move for various pre—trial relief.

Background

The indictment in the captioned case charges the defendants with various

offenses arising out of certain financial transactions entered into by the

Cralin partnerships. [FNl]

FN1. The Cralin partnerships "were a series of New York limited

partnerships that were promoted as dealers or broker-dealers in various

securities, commodities, and options." Indictment at P 2(a).

Specifically, the Cralin partnerships refer collectively to the following

limited partnerships: Securities Arbitrage Company, Capital Trading Group,

Arbitrage Partners, The Money Market Group, Capital Futures Group, Multi-

Asset Group, Cralin Securities Company, Cralin Metals Company, and

Greystone Investment Group. Id. at PP 2(b)-(j).

Feldman was, at all times relevant to the indictment, a "Special Partner"

in Securities Arbitrage Company, Capital Trading Group and Arbitrage

Partners. As a special partner, Feldman had a 1% partnership interest in

each of those partnerships. Feldman also had a "controlling interest in

the managing or general partners" of The Money Market Group, Capital

Futures Group, Multi-Asset Group, Cralin Securities Company, Cralin Metals

Company, and Greystone Investment Group. Id. at P 2(m).

Foont was, at all times relevant to the indictment, the Chief Trader for

the Cralin partnerships. In addition, Foont was the President of the

corporate general partner of Multi-Asset Group and the Executive Vice

President of the general partners of Cralin Securities Company, Cralin

Metals Company and Greystone Investment Group. Id. at P 2(n).

The government alleges that the defendants devised a plan to create

approximately *1191 $140,000,000 in false tax deductions for the 1981 tax

year, such deductions to be passed on to the limited partners in the Cralin

partnerships. The government charges the defendants with the creation and

concealment of a fraudulent income deferral device aimed at evading taxes for

the 1981 tax year.

Specifically, the defendants are charged with having entered into a secret

oral agreement with New York Hanseatic Division ("New York Hanseatic") [FNZ] on
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behalf of the Cralin partnerships pursuant to which New York Hanseatic was paid

a set fee for creating records substantiating certain false transactions by the

Cralin partnerships in government securities. These transactions led to

fraudulent interest deductions by the limited partners in the amount of

$140,000,000 for the tax year 1981. The second stage of the transaction was

the reporting of false income in the amount of $132,000,000 for the tax year

1982. That false income was also passed on to the limited partners.

FN2. New York Hanseatic operates "as a broker-dealer in government backed

securities and other interest-rate sensitive instruments, to purchase

significant tax losses for a fee, and to provide significant tax losses to

willing purchasers for a fee." Indictment at P 2(1).

The charges in the indictment, all of which arise out of the basic scenario

set forth above, are divided into three groups. Count 1 charges the defendants

with conspiracy in violation of 18 U.S.C. s 371. The conspiracy is defined

as one extending from "in or about 1981 through in or about the end of 1985",

one object of which was the evasion of taxes due and owing in the 1981 tax

year. Indictment at P 1.

Counts 2 through 6 charge the defendants with tax evasion arising out of the

1981 tax returns of various limited partners. The return of each of those

partners forms the basis for a separate count in the indictment. Although the

offenses arise out of the 1981 tax returns, the indictment charges the

defendants with tax evasion for the period 1981 through 1985.

Counts 7 through 15 charge the defendants with aiding and assisting in the

filing of certain false tax returns for the Cralin partnerships. Each of the

false filings referred to in this set of charges relates to the 1983 tax year.

Defendants move for various pre-trial relief. Specifically, defendants move

to dismiss counts 1 through 6 as barred by the statute of limitations.

Defendants further move for various discovery and a bill of particulars.

Defendant Foont moves for a severance. I address these issues in turn.

Discussion

I. Statute of Limitations

It is common ground that the applicable statute of limitations in respect of

both the conspiracy charged in count 1 and the tax evasion charges contained in

counts 2 through 6 is six years. 26 U. S. C. s 6531. [FN3]

FN3. 26 U. S. C. s 6531 provides in pertinent part:

No person shall be prosecuted, tried, or punished for any of the various

offenses arising under the internal revenue laws unless the indictment is

found or the information instituted within 3 years next after the

commission of the offense, except that the period of limitation shall be 6

years--

(1) for offenses involving the defrauding or attempting to defraud the

United States or any agency thereof, whether by conspiracy or not, and in

any manner;

(2) for the offense of willfully attempting in any manner to evade or

defeat any tax or the payment thereof....

The indictment in the captioned case was filed on October 10, 1989. Thus, in
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order to be timely filed, the indictment must charge the defendants with crimes

committed within six years of October 10, 1989, namely on or after October 10,

1983. Defendants contend that the indictment fails in that regard, while the

government argues that both the conspiracy and the counts of evasion were not

complete until the end of 1985, well after the October 1983 limitations cutoff

date.

A. Tax Evasion

[1] Defendants are charged with five counts of tax evasion in

violation of 26 U.S.C. s 7201. [FN4] The elements of tax evasion are

familiar:

FN4. 26 U.S.C. s 7201 provides:

Any person who willfully attempts in any manner to evade or defeat any tax

imposed by this title or the payment thereof shall, in addition to other

penalties provided by law, be guilty of a felony and, upon conviction

thereof, shall be fined not more than $10,000, or imprisoned not more than

5 years, or both, together with the costs of prosecution.

*1192 (1) an attempt to evade or defeat a tax or the payment thereof;

(2) an additional tax due and owing; and

(3) willfulness.

Sansone V. United States, 380 U.S. 343, 351, 85 S.Ct. 1004, 1010, 13

L.Ed.2d 882 (1965).

That first element of tax evasion, commonly referred to as the "affirmative

act" requirement or the affirmative act of evasion, is described by the Supreme

Court as "some willful commission in addition to the willful omissions that

make up the list of misdemeanors," Spies v. United States, 317 U.S. 492,

499, 63 S.Ct. 364, 368, 87 L.Ed. 418 (1943), such as failure to pay a tax or

failure to file a tax return in any given year.

Willful but passive neglect of the statutory duty may constitute the lesser

offense, but to combine with it a willful and positive attempt to evade tax in

any manner or to defeat it by any means lifts the offense to the degree of

felony.

Id. The question presented by the instant motion is when the statute of

limitations began to run.

Defendants contend that the crime was complete, if committed at all, with the

filing of the 1981 tax returns that contained the allegedly fraudulent

deductions. In the alternative, defendants argue that the counts of evasion

were complete with the filing of the 1982 tax returns that constituted the

second prong of the attempt to evade taxes for the 1981 tax year. In essence,

the government alleges that the defendants engaged in a course of conduct aimed

at evading taxes for 1981, which continued through 1985 at which time the

statute of limitations began to run. In consequence, the government argues,

the instant indictment was filed only four years after the limitations period

began to run, well within the limitations period.

The indictment alleges the following as affirmative acts of evasion occurring

after October 10, 1983.

(d) From in or about 1981 through in or about 1985, FELDMAN and FOONT

concealed the bogus, fraudulent and pre-arranged nature of the New York

Hanseatic transactions from the outside accountants of the Cralin partnerships
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and attempted to mislead those accountants as to the true nature of the

transactions.

(f) On or about December 1, 1983, FOONT made false statements and

representations to an employee of the IRS, in the presence of FELDMAN and one

of the outside accountants for the Cralin partnerships, for the purpose of

concealing the fraudulent and pre-arranged nature of the tax losses passed on

to the limited partner-investors of the Cralin partnerships, ..., to wit, FOONT

told an IRS agent that there were no oral or written agreements affecting the

1981 transactions between the Cralin partnerships and New York Hanseatic.

(g) In or about 1984, FELDMAN made false statements and representations to an

employee of the IRS, in the presence of FOONT and one of the outside

accountants for the Cralin partnerships, for the purpose of concealing the

fraudulent and pre-arranged nature of the tax losses passed on to the limited

partner-investors of the Cralin partnerships, ..., to wit, FELDMAN told an IRS

agent that there were no oral or written agreements affecting the 1981

transactions between the Cralin partnerships and New York Hanseatic.

(h) Between in or about mid-1984 and in or about April 1985, FOONT

refused to answer questions posed by an employee of the IRS, in the presence of

one of the outside accountants for the Cralin partnerships, for the purpose of

concealing the fraudulent and pre-arranged nature of the tax losses passed on

to the limited partner—investors of the Cralin partnerships, *1193 ..., to

wit, FOONT refused to answer an IRS agent's question about the financing for

the 1981 transactions between the Cralin partnerships and New York Hanseatic.

(i) Between in or about March 1985 and in or about April 1985, FELDMAN made

false statements and representations to one of the outside accountants for the

Cralin partnerships for the purpose of concealing the fraudulent and pre—

arranged nature of the tax losses passed on to the limited partner-investors of

the Cralin partnerships, ..., to wit, FELDMAN lied to the accountant about the

financing for the 1981 transactions between the Cralin partnerships and New

York Hanseatic.

Indictment at P 7(d), (f)-(i).

Defendants concede, as they must, that false statements to an employee of the

IRS constitute affirmative acts of evasion. United States v. Beacon Brass,

344 U.S. 43, 45-46, 73 S.CT. 77, 78-79, 97 L.Ed. 61 (1952) ("[t3he language of

[26 U.S.C. s 7201] which outlaws willful attempts to evade taxes ’in any

manner' is clearly broad enough to include false statements made to Treasury

representatives for the purpose of concealing unreported income"). [FN5]

Rather, defendants contend that the alleged false statements, along with the

other affirmative acts of evasion set forth in the indictment, occurred after

the crime of evasion was complete.

FN5. Defendants take issue with two of the so-called affirmative acts of

evasion, namely those contained in PP 7(h) and (i).

Paragraph 7(h) alleges that sometime in mid-1984 Foont refused to answer

certain questions put to him by an employee of the IRS. Defendants argue

that Foont had a Fifth Amendment right to refuse to answer whatever

questions were asked of him by the IRS and such refusal can thus not

constitute an affirmative act of evasion and should be struck from the

indictment. Although defendants cite no case law in support of their

argument, the government is in essence attempting to hold Foont’s
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invocation of the Fifth Amendment privilege against him on the face of the

charging instrument, in violation of basic principles of constitutional

law.

It does not appear that there existed a duty on the part of defendant Foont

to answer the questions asked by the IRS. Indeed, by letter dated December

7, 1989, counsel for defendant Foont served a request for a bill of

particulars as follows:

7. Paragraph 7(h)--Identify any duty on Mr. Foont's part to answer the

question allegedly put by the IRS agent.

The government declined to provide a response to defendant Foont’s

request. Affidavit of Celia Goldwag Barenholtz sworn to on December 19,

1989 at P 7. Absent some showing by the government that Foont had a duty

to answer the IRS’s questions, or citation to case law demonstrating the

propriety of the inclusion of Foont's failure to do so as an affirmative

act of evasion or an overt act in furtherance of the conspiracy, I direct

that the allegations be stricken from the indictment. The government has

ten (10) days to make the requisite showing.

In respect of P 7(i) which alleges that Feldman made false statements in

March or April of 1985 to an outside accountant for the Cralin

partnerships, defendants argue that even if the allegation is true, it does

not amount to an affirmative act of evasion as to taxes due and owing in

the 1981 tax year. Defendants make this argument without benefit of

citation to case law, which points clearly in the opposite direction. The

Supreme Court has held that "any conduct, the likely effect of which would

be to mislead or conceal" constitutes an affirmative act of evasion.

Spies, 317 U.S. at 499.

Congress did not define or limit the methods by which a willful attempt to

defeat and evade might be accomplished and perhaps did not define lest its

effort to do so result in some unexpected limitation. Nor would we by

definition constrict the scope of the Congressional provision that it may

be accomplished ’in any manner.’ By way of illustration, and not by way of

limitation, we would think affirmative willful attempt may be inferred from

conduct such as keeping a double set of books, making false entries or

alterations, or false invoices or documents, destruction of books or

records, concealment of assets or covering up sources of income, handling

of one’s affairs to avoid making the records usual in transactions of the

kind, and any conduct, the likely effect of which would be to mislead or to

conceal. If the tax—evasion motive plays any part in such conduct the

offense may be made out even though the conduct may also serve other

purposes such as concealment of other crime.

Id.

Two separate but related issues are presented by these facts and the arguments

of counsel. First, the question arises whether the elements of the alleged

crime of evasion were present in 1981 or 1982. The next issue presented for

consideration is whether, assuming that the elements *1194 of tax evasion

were all present in 1981 or 1982, the limitations period began to run at that

point, or after the last affirmative act of evasion, that being in 1985. I

address these issues in turn.

In respect of that first issue, whether the elements of evasion were
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present in 1981, it is important to note that the tax returns at issue were not

filed by the defendants. Rather, the fraudulent tax returns were filed by

various limited partners of the Cralin partnerships to whom the tax benefits of

certain false transactions were passed along. In these circumstances, it is

difficult to View the allegedly false filings as a "watershed event" for

purposes of the statute of limitations. [FN6]

FN6. Indeed, the Supreme Court has recognized that affirmative acts of

evasion, such as lying to the IRS, can support a prosecution for tax

evasion, and consequently start the clock on the limitations period, even

where the defendant never files a return. Spies, 317 U.S. 492, 63 S.Ct.

364.

It is defendants' course of conduct preceding and subsequent to the false

filings that constitutes the evasion with which they are charged.

Specifically, the government charges the defendants with a continuing series of

acts ranging in time from the creation of the allegedly fraudulent transactions

with New York Hanseatic to the defendants’ continued and ongoing concealment of

the true nature of those transactions. The question is whether the last act in

such a course of conduct is that which properly triggers the statute of

limitations.

While not cited in the briefs, United States v. Shorter, 608 F.Supp. 871

(D.C.D.C.1985), aff'd, 809 F.2d 54 (D.C.Cir.), cert. denied, 484 U.S.

817, 108 S.Ct. 71, 98 L.Ed.2d 35 (1987) is instructive. In that case the

government had charged the defendant in one felony count of "willful attempt to

evade the payment of income taxes due for the years 1972 through 1983, in

violation of 26 U.S.C. s 7201." 608 F.Supp. at 873. Shorter had filed

allegedly fraudulent tax returns for the years in question. The indictment was

returned in 1984. The defendant argued that the indictment was time-barred as

to the tax years between and including 1972 and 1977 and consequently that

allegations as to those tax years should be stricken from the indictment. The

defendant further argued that the single felony count was impermissibly

duplicitous and should be dismissed, inasmuch as it alleged twelve separate

offenses, namely evasion for each tax year 1972 through 1983.

The district court rejected defendant’s first claim, namely that certain of

the allegations of evasion were time-barred.

[T]he statute of limitations does not ipso facto rule out prosecution with

respect to taxes owing prior to 1978, for the offense of tax evasion is not

necessarily committed only in the year when the tax was due and payable. That

is so because the existence of a tax deficiency is but one of the two essential

elements of the crime, the other being an affirmative act of willful evasion.

Sansone v. United States, 380 U.S. 343, 351, 85 S.Ct. 1004, 1010, 13 L.Ed.2d

882 (1965); Spies V. United States, 317 U.S. 492, 63 S.Ct. 364, 87 L.Ed.

418 (1943). An act constituting evasion which occurs during the limitations

period brings the prosecution within the statute of limitations even if the

taxes being evaded were due and payable prior thereto. United States v.

Trownsell, 367 F.2d 815 (7th Cir.1966); United States v. Mousley, 194

F.Supp. 119 (E.D.Pa.1961), aff’d without opinion, 311 F.2d 795 (3d

Cir.1963); United States v. Sclafani, 126 F.Supp. 654 (E.D.N.Y.1954), aff’d

on other grounds, 265 F.2d 408 (2d Cir.1959); see also, United States v.
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Malnik, 348 F.Supp. 1273 (S.D.F1a.1972), aff'd on other grounds, 489 F.2d

682 (5th cir.1974).

It follows that the indictment in this case is not subject to dismissal

even with respect to the evasion of taxes due prior to 1978 if it is supported

by proof of one or more affirmative acts of evasion committed by the defendant

within the past six years if these acts relate to taxes due in earlier years.

Id. at 874 (footnote omitted). The court held that, on its face, the

indictment did not *1195 suffer from a statute of limitations problem. That

was so because the indictment alleged, and the government contended that it

would prove, a continuing series of acts of evasion, or a course of conduct

aimed at evading the payment of past taxes. Where defendant’s conduct was of a

continuing nature, the court viewed the limitations period as properly running

from the last of defendant’s actions, not the first.

The defendant in Shorter further argued that the single felony count was

impermissibly duplicitous and should therefore be dismissed. The district

court denied the motion. The court’s analysis in that regard is illuminating.

In determining whether "it is proper to charge a continuing scheme to evade

taxes for several years", the court looked to "(1) the language and legislative

history of the statute, and (2) the nature of the proscribed conduct." [FN7]

608 F.Supp. at 877. The district court found little guidance in the

language and legislative history of the tax evasion statute and thus turned to

the Supreme Court's opinion in Spies. Specifically, the district court

turned to the Court’s non-exclusive list of conduct amounting to affirmative

acts of evasion. Much of the conduct envisioned by the Court as paving the way

for a prosecution for tax evasion is that sort of conduct "which typically

would be committed on a multi-year, continuing-course-of-conduct basis,"

id., namely the keeping of a double set of books, concealment of assets or

covering up sources of income, and acts of that nature. The type of conduct

alleged in the instant indictment, continuing efforts by the defendants to

conceal the fraudulent nature of the New York Hanseatic transactions from the

outside accountants of the Cralin partnerships, is that same sort of continuing

conduct faced by the district court in Shorter.

FN7. This is the analysis set forth by the Court in Toussie v. United

States, 397 U.S. 112, 115, 90 S.Ct. 858, 860, 25 L.Ed.2d 156 (1970), which

defendants urge upon this Court.

The district court further evaluated the duplicity argument with respect to

the statute of limitations question. In what is essentially a fairness

inquiry, the court observed that if the first count of the indictment were

severed into twelve separate counts, each alleging a violation of the tax

evasion statute for a single year 1972 through 1983, all of the acts of evasion

occurring within the limitations period relating to those years could be

introduced as to each year in which there was a tax deficiency.

Thus, the first count of such a hypothetical indictment presumably would

allege evasion of taxes due in 1972. In support of that count, the government

would be entitled to introduce evidence of a tax deficiency in 1972 as well as

of any and all affirmative acts of evasion after 1978 [the limitations cutoff

date] which may have been intended to evade payment of the 1972 taxes.

Id. at 878-79. The court further noted that "[a]cts of evasion
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occurring between 1972 and 1978 would probably also be admissible, especially

where--as in the instance of the establishment of a bank account in the name of

another--they had continuing consequences." Id. at 878 n. 21. The court of

appeals agreed with the district court’s observations on this point. 809

F.2d at 57.

I find the court's reasoning in Shorter persuasive. Here, as in that case,

the government alleges an ongoing course of conduct that constitutes the

affirmative act of evasion. In essence, that course of conduct consisted of a

series of lies and acts of concealment in respect of both the outside

accountants of the Cralin partnerships and employees of the IRS. The

government is not required by the statute of limitations to parse out that

course of conduct in order to find the date of the first misstatement to an

accountant. Of course, whether the government will be able to prove that sort

of continuing conduct that the indictment suggests is ultimately a question for

the jury. [FN8]

FN8. I note that in Shorter Judge Greene instructed the jury that it

must find that sort of continuous conduct alleged by the government in

order to convict.

Judge Greene took steps to ensure against the problem "of a possible lack

of unanimity of the jury under the indictment and the proposed evidence in

the event of a guilty verdict." 608 F.Supp. at 881. Specifically, the

Judge charged the jury on the requirement that an affirmative act of

evasion occurring after 1978 must be proved by the government and that such

act must relate to the alleged nonpayment of taxes for any one or more of

the specific years 1972 through 1978. The court further employed "special

interrogatories" or a special verdict form in order to make certain that

each juror, in the case of a conviction, voted for that verdict based on

the same affirmative act of evasion.

Moreover, the court instructed the jury that in order "to return a verdict

of guilty on the felony count, it must agree unanimously ... that these

acts of evasion were part of a course of conduct which had as its purpose

the willful evasion of the payment of such taxes." Id. In respect of

that last instruction, the district court noted that "[a]1though the

existence of a course of conduct is not an element of the offense as such,

it would be unfair to the defendant and inconsistent with the prosecutions’

theory to permit it to rely on the existence of such a course to defeat the

duplicity claim (as augmented by the statute of limitations defense), but

then to have this factor ignored when the jury is called upon to make its

decision." Id. at 881—82 n. 27.

*1196 I am not faced with the situation where a defendant files a false tax

return and then is called in by the IRS to talk about that return perhaps a

decade or more after its filing. Defendants argue that if that individual were

to give false testimony to the IRS, under the government’s theory at bar he

could then be prosecuted for tax evasion as to the return filed more than six

years before the return of the indictment, based solely on the single

affirmative act of giving false testimony to the IRS, a result with which they

disagree.

But that is not the case at bar. In the instant case, defendants did not even
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file the returns at issue. Rather, it is their ongoing course of allegedly

fraudulent conduct in its entirety that forms the basis for this prosecution.

The statute of limitations thus cannot begin to run until the entirety of that

conduct is complete, which in this case is the end of 1985. The indictment was

timely filed in respect of counts 2 through 6, the tax evasion counts.

B. Conspiracy

[2] Relying on Grunewald v. United States, 353 U.S. 391, 77 S.Ct. 963, 1

L.Ed.2d 931 (1957), defendants argue that the conspiracy count is barred by the

six year statute of limitations.

In Grunewald the defendants were charged with and convicted of conspiracy

to defraud the United States with reference to certain tax matters. The

indictment charged the defendants with conspiring " 'to defraud the United

States in the exercise of its governmental functions of administering the

internal revenue laws and of detecting and prosecuting violations of the

internal revenue laws free from bribery, unlawful impairment, obstruction,

improper influence, dishonesty, fraud and corruption....' " Id. at 394, 77

S.Ct. at 968. The indictment further charged that "a part of the conspiracy

was an agreement to conceal the acts of the conspirators." Id.

The acts of concealment, such as bribery and the giving of false testimony,

occurred within the six year limitations period. However, the defendants'

improper efforts to get "no prosecution" rulings in two tax fraud cases were

complete with the issuance of those rulings more than six years prior to the

filing of the indictment. The question presented in Grunewald was whether

the indictment, in light of the government's proof at trial, properly charged a

single conspiracy, or whether the non-time-barred acts of concealment were

merely part of a second conspiracy to cover up the first, namely that to obtain

the no prosecution rulings. If there were two conspiracies then the first was

time-barred. The Court said the following:

[A]fter the central criminal purposes of a conspiracy have been

attained, a subsidiary conspiracy to conceal may not be implied from

circumstantial evidence showing merely that the conspiracy was kept a secret

and that the conspirators took care to cover up their crime in order to escape

detection and punishment.

353 U.S. at 401-02, 77 S.Ct. at 972. The Court rejected the government's

argument that the defendants’ efforts to conceal their earlier wrongdoings

should be viewed as part of the original conspiracy to obtain the no

prosecution rulings. Defendants at bar *1197 argue that their alleged

misstatements to agents of the IRS, which statements constitute three out of

the four overt acts executed within the limitations period, [FN9] similarly

constitute a second conspiracy to conceal the first.

FN9. One of the three overt acts dealing with statements made to the IRS

alleges Foont’s refusal to answer questions of that agency. Indictment

at P 5(i). As discussed at n. 5 supra, that allegation is improper absent

some showing by the government to the contrary.

The fourth overt act within the limitations period alleges that between

March and April 1985, Feldman lied to one of the Cralin partnerships'

outside accountants concerning the financing for the New York Hanseatic

transactions.
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This case is manifestly different from Grunewald. Here the conspiracy was

entered into, in part, to accomplish the offenses of tax evasion charged in

counts 2 through 6 of the indictment. [FN10] As discussed above, the

misstatements to the IRS are an integral element of the substantive evasion

charges underlying the conspiracy alleged in count 1. Grunewald itself

suggests the importance of this distinction:

FN10. The indictment also alleges that the defendants conspired to

accomplish the acts of aiding and assisting in those false filings charged

in counts 7 through 15.

By no means does this mean that acts of concealment can never have

significance in furthering a criminal conspiracy. But a vital distinction must

be made between acts of concealment done in furtherance of the main criminal

objectives of the conspiracy, and acts of concealment done after these central

objectives have been attained, for the purpose only of covering up after the

crime.

Id. at 405, 77 S.Ct. at 974 (emphasis in original). In this instance,

the acts of concealment are central to the government's proof on the underlying

evasion charges. In other words, they were in furtherance of one of the main

criminal objectives of the conspiracy, tax evasion.

Defendants' motion to dismiss the conspiracy count as barred by the statute of

limitations is denied.

II. Discovery

A. Initiation of the Criminal Investigation

[3] Defendants seek discovery of a limited nature in respect of the start

and duration of the IRS's civil investigation as well as the start of the

criminal investigation. Specifically, defendants seek to determine whether

summonses served upon the defendants were improper and thus whether statements

given by the defendants in response to those summonses are subject to

suppression.

The relevant statutory provision is 26 U.S.C. s 7602, which grants the IRS

authority to serve summonses for "the purpose of inquiring into any offense

connected with the administration or enforcement of the internal revenue laws",

so long as a Justice Department referral is not in effect. [FN11] If a Justice

Department referral is in effect at the time summonses are issued, defendants

have the basis for a motion to suppress the statements made in consequence of

those summonses. See United States v. MacKenzie, 777 F.2d 811, 819 (2d

Cir.1985); see also United States v. Piper, 681 F.Supp. 833, 839

(M.D.Ga.1988). [FN12] Defendants at bar are not in a position to know whether

a Justice Department referral was in effect at the time the summonses were

. issued without limited discovery from the government on the point. It is that

discovery they now seek.

FN11. The statute defines a Justice Department referral as being in effect

when either (i) the IRS has recommended to the Attorney General "a grand

jury investigation of, or the criminal prosecution of, such person for any

offense connected with the administration or enforcement of the internal

revenue laws", 26 U.S.C. s 7602(c)(2)(A)(i), or when "any request is

made [by the Justice Department of the IRS] under section 6103(h)(3)(B) for
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the disclosure of any return or return information (within the meaning of

section 6103(b)) relating to such person", 26 U.S.C. s

7602(c)(2)(A)(ii).

FN12. I intimate no present view as to outcome of such a motion to

suppress were it to be made.

The government argues that "the only showing that the Government need

make, at most, is an affidavit from the case agent affirming that there was no

Justice Department *1198 referral at the time the summonses were issued."

Government's Memorandum at 18-19. The government cites cases to that effect.

See Godwin v. United States, 564 F.Supp. 1209, 1211 (D.Del.1983) (amendment

of 26 U.S.C. s 7602 "did not alter the showing required by the government to

establish a prima facie case for the enforcement of the summons"); Drum v.

United States, 570 F.Supp. 938, 941 (M.D.Pa.1983) ("[t]he requisite showing of

good faith may be made by the affidavit of the Internal Revenue Service Agent

who issued the challenged summons and who is seeking enforcement thereof"),

aff’d without opinion, 735 F.2d 1348 (3d Cir.1984).

The government supplies the affidavit of Special Agent Laura Wolf, the IRS

special agent currently assigned to the case. Wolf states that a Justice

Department referral was not in effect until approximately April 1987, some two

years after the last statements alleged in the indictment. Affidavit of Laura

Wolf sworn to on January 5, 1990 at P 3. That affidavit is on information and

belief. Wolf states that she "was initially assigned to the instant

investigation in approximately March, 1987 [and] ... was the first IRS criminal

investigator so assigned." Id. at P 2. Apart from this general statement as

to Wolf’s association with the investigation, the affidavit contains no

statement as to the source of her beliefs in respect of the date on which the

Justice Department referral was in effect. Having submitted that affidavit,

the government declares the ball to be in defendants' court.

By letter dated January 18, 1990, counsel for defendant Foont brings to this

Court's attention a grand jury subpoena dated March 19, 1985 which seemingly

relates to the captioned action. Specifically, the subpoena is one directed to

the "Custodian of Records" at Cralin & Co., Inc. The subpoena directs

production as follows:

Arbitrage Trading Partners

Greystone Investment Group

Money Market Group

Securities Arbitrage

Cralin Securities Co.

Cralin Metals Co.

Multi Asset Group

Cralin Governments Group

Cralin & Co., Inc.

Cralin Group, Inc.

Cralin Capital Partners

Cralin Capital Investment Associates

Capital Futures Group

Capital Trading Group

1. From January 1, 1980 to the present for the above-named entities all
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documents and material, including but not limited to tape recordings,

correspondence, memoranda, notes, wires, telexes, checks, comparisons,

confirmations, workpapers, traders’ tickets, spread sheets, contracts, blotters

relating any financial business or proposed dealings with Arbitrage Management

Company.

2. Employment/Personnel and Compensation file for Paul Foont.

NOTE: If any document is not produced under a claim of privilege, provide a

list of the documents not produced, their author, date, parties distributed to

and a brief description of the subject matter so that the claims may be

litigated.

The subpoena states that the information was sought in connection with

the investigation of an alleged violation of 18 U.S.C. s 371 (conspiracy to

defraud the IRS); 18 U.S.C. s 1341 (mail fraud); and 26 U.S.C. s

7206(2) (aiding and assisting in the filing of false tax returns). On its

face, the subpoena appears to be one issued in connection with the grand jury

investigation of this case. If that is so, a Justice Department referral was

in effect at least as early as March 19, 1985, the date of the subpoena’s

issuance, rather than the April 1987 date suggested by the affidavit supplied

by the government. Defendants' having provided such information, the ball is

now back in the government’s court.

I therefore direct the government to supply an affidavit(s) on personal

knowledge of an IRS agent(s) or other official of that agency, and/or

representatives of the Justice Department specifying the exact date on which a

Justice Department referral was made in this case. The affidavit(s) should

specify whether the grand jury subpoena of March 19, 1985 was issued in

*1199 connection with the investigation of this case. The government is to

comply with this direction within ten (10) days of the date of this Opinion.

B. Notes of Defendants' Oral Statements

Defendants move for production of any notes memorializing defendants'

statements to the IRS. The government represents that no such notes were

taken, thereby rendering the request moot.

C. Witness List

[4] Defendants move for production of "a list of the witnesses the

government intends to call during its case in chief." Defendants' Memorandum

at 24. The government opposes that application.

The lead case in this circuit on the subject of witness list disclosure is

United States v. Cannone, 528 F.2d 296 (2d Cir.1975). Both defendants and

the government find comfort in Cannone. Defendants argue that certain

language in Cannone supports the application for disclosure, while the

government argues that the holding of the case clearly prohibits it. The court

stated that it is "often desirable" to allow disclosure because

without the benefit of such disclosure, the defense may be substantially

hampered in its preparation for trial. At a minimum, pretrial ignorance of the

identity of the prosecution's witnesses tends to detract from the effectiveness

of the defense’s objections and cross-examination.

528 F.2d at 301. However, the Second Circuit held that the district

court had abused its discretion in providing the defendants with a witness list

where "the defense made only an abstract, conclusory claim that such disclosure

was necessary to its proper preparation for trial." Id. at 301-02.

Defendants next point to the factors enumerated in United States v.
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Turkish, 458 F.Supp. 874, 881 (S.D.N.Y.1978) in support of their application.

Those factors are as follows:

(1) Did the offense alleged in the indictment involve a crime of violence?

(2) Have the defendants been arrested or convicted for crimes involving

violence?

(3) Will the evidence in the case largely consist of testimony

relating to documents (which by their nature are not easily altered)?

(4) Is there a realistic possibility that supplying the witnesses’ names

prior to trial will increase the likelihood that the prosecution’s witnesses

will not appear at trial, or will be unwilling to testify at trial?

(5) Does the indictment allege offenses occurring over an extended period of

time, making preparation of the defendants’ defense complex and difficult?

(6) Do the defendants have limited funds with which to investigate and

prepare their defense?

458 F.Supp. at 881.

While it is true that four out of the six Turkish factors support

defendants’ argument, [FN13] they have not come forth with "specific evidence

of the need for disclosure", 528 F.2d at 302, as is required for the

district court to properly direct disclosure. In essence, defendants argue

that the government’s investigation was a long one and the potential witness

pool is a large one and a witness list would thus greatly facilitate defense

preparation. That is not the specific showing contemplated by Cannone.

Indeed, although the potential witness pool is large in an absolute sense, many

of the witnesses are known to the defendants. Specifically, defendants are

familiar with the former employees of the Cralin partnerships, the limited

partners involved in the case and the outside accountants and lawyers with whom

they dealt. Moreover, defendants have access to the record of and therefore

knowledge of the witnesses called in United States v. Atkins, 87 Cr. 246

(MEL), a related trial arising out of the same transactions at issue here.

FN13. Specifically, the first two factors as well as factors four and five

point in defendants’ favor.

*1200 Defendants’ motion for the production of a witness list is denied.

D. Bill of Particulars

Defendants outline eight basic areas as to which they seek a bill of

particulars. Specifically, defendants seek immediate production of the

following:

1. a list of those documents the government intends to introduce at trial;

2. the identities of those persons allegedly aided and abetted by the

defendants in respect of the false income tax returns that form the basis for

counts 7 through 15;

3. the substance of the alleged "secret oral agreements" entered into by the

defendants;

4. identification of the alleged fraudulent sales literature distributed to

potential investors in the Cralin partnerships;

5. the means by which the conspirators attempted to mislead the outside

accountants of the Cralin partnerships;

6. the allegedly false information contained on the schedule K-l forms sent

by the Cralin partnerships to its partners;
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7. whether the government intends to use similar act evidence at trial;

8. Brady impeachment material.

[5] The second of these requests, namely one for the production of the

identities of those persons whom the defendants are alleged to have aided and

abetted, is on par with the traditional request for an enumeration of one’s

alleged co-conspirators. The government recognizes its obligation to provide

that latter information to the defendants and has presumably now made the

requisite production. The government is similarly directed to make production

forthwith of the names of those persons whom the defendants are alleged to have

aided and abetted.

[6] As to a list of those documents which the government will seek to

introduce at trial, I will not ask the government to finalize the minutiae of

its case in this way some six weeks in advance of trial. However, in this case

where all concede that a significant number of documents have been produced by

the government and will presumably be used at trial, it is right to narrow the

field before trial in order to allow more effective case preparation by the

defense. I therefore direct that the government make available to the

defendants a list of those exhibits it anticipates might be used at trial

within fourteen (14) days of trial.

[7] The middle four requests are no more than a "demand for the government’s

evidence in advance of trial," United States v. Gottlieb, 493 F.2d 987, 994

(2d Cir.1974), and the "law does not impose an obligation [on the government]

to preview its case or expose its legal theory." United States v. Leonelli,

428 F.Supp. 880, 882 (S.D.N.Y.1977). The requests are denied.

[8] The government declined to respond to defendants’ request in respect of

whether it intends to offer similar act evidence at trial, but states that

"[a]s the trial date approaches, we will address this issue anew." Letter of

AUSA Robert J. Cleary dated February 22, 1989 at P 13. The government is

directed to make production in that regard within fourteen (14) days of trial.

[9] As to the Brady impeachment material which defendants seek, the

government recognizes its well—established obligation to produce that material

and states its intent to make such production along with the 3500 material for

each government witness. That is sufficient. See, e.g., United States v.

Nixon, 418 U.S. 683, 701, 94 s.ct. 3090, 3104, 41 L.Ed.2d 1039 (1974) (

"[g]enerally, the need for evidence to impeach witnesses is insufficient to

require its production in advance of trial"); United States ex rel. Lucas

v. Regan, 503 F.2d 1, 3 n. 1 (2d Cir.1974) ("[n]either Brady nor any other

case we know of requires that disclosures under Brady be made before

trial"), cert. denied, 420 U.S. 939, 95 S.Ct. 1149, 43 L.Ed.2d 415 (1975);

United States v. Biaggi, 675 F.Supp. 790, 812 (S.D.N.Y.1987) (

" ’[iJnformation bearing on a witness' credibility, such as grants or promises

of immunity, *1201 plea bargain arrangements, or other consideration

promised by the Government in return for testimony must be turned over at the

same time as other 18 U.S.C. s 3500 materials' ") (citations omitted);

United States v. Abrams, 539 F.Supp. 378, 390 (S.D.N.Y.1982) ("Brady ...

does not require the government to disclose information pertaining to the

credibility of witnesses before that witness testifies") (citations omitted).

Defendants' motion to compel immediate production of Brady impeachment

material is denied.

III. Severance
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[10] Defendant Foont moves for severance pursuant to the doctrine of

United States v. Finkelstein, 526 F.2d 517 (2d Cir.1975), cert. denied,

425 U.S. 960, 96 S.Ct. 1742, 48 L.Ed.2d 205 (1976). The Finkelstein

doctrine is one that governs motions for severance based on attempts by one

defendant to obtain the exculpatory testimony of his co-defendant. Foont

contends that were he to be tried separately from Feldman, Feldman would

exculpate Foont at Foont’s trial.

The Second Circuit has enumerated four factors to be considered in

evaluating such a claim for severance.

(1) the sufficiency of the showing that the co-defendant would testify at a

severed trial and waive his Fifth Amendment privilege, ... (2) the degree to

which the exculpatory testimony would be cumulative, ... (3) the counter

arguments of judicial economy, ... and (4) the likelihood that the testimony

would be subject to substantial, damaging impeachment....

526 F.2d at 523-24 (citations omitted). I address these factors in turn.

As to the first factor, the likelihood that Feldman would waive his Fifth

Amendment privilege and testify at a separate trial of Foont, Foont offers the

affidavit of his co-defendant in which Feldman states that he would testify at

Foont’s trial as follows:

On several occasions, including at least one occasion in 1981, Paul J. Foont

and I discussed the fact that Price Waterhouse, the Cralin entities'

accountants, and Paul, Weiss, Rifkind, Wharton and Garrison, the Cralin

entities’ legal counsel, had stated, in substance, that the transactions

entered into by the Cralin entities in 1981 were legal. During the time period

covered by the transactions alleged in the indictment, Mr. Foont was an

employee of the Cralin entities and reported to me and others who were in

charge of and had ownership interests in the Cralin entities.

Affidavit of Jeffrey L. Feldman sworn to on December 19, 1989 at P 2.

Feldman further states that he is "willing to testify at a separate trial of

Mr. Foont, even if that trial came before [his] own, and [he is] prepared to

waive [his] fifth amendment privilege against self-incrimination at Mr. Foont’s

trial." Id. at P 3. While the Feldman affidavit is certainly a strong

suggestion that he would indeed testify at Foont's trial, there is no

indication that he would not also testify at a joint trial of both defendants.

Moreover, Feldman's affidavit suggests that he may indeed be willing to so

testify given his representation that he would waive his Fifth Amendment

privilege and testify at a trial of Foont even if that trial were scheduled

before his own.

The second factor is the degree to which the proffered exculpatory testimony

would be cumulative. Foont states that his defense at trial "will be that he

lacked the requisite intent for the crimes charged." Defendants’ Memorandum of

Law at 34. Foont argues that Feldman's testimony goes directly to the central

issue of Foont's intent in respect of the transactions at issue. The

government argues that the proffered testimony is cumulative insofar as the

accountants and lawyers had been misled into believing that the transactions

were legal and will so testify. In other words, the accountants and lawyers

will themselves testify that they advised the defendants that the transactions

were legal, but that such advise was given based on fraudulent information.

Assuming that Feldman would testify that the conversations were innocent

discussions concerning whether the Cralin partnerships should enter into the
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subject transactions and Feldman *1202 informed Foont that the outside

accountants and lawyers found no legal impediments to so doing, then such

testimony would be probative of Foont's state of mind.

Considerations of judicial economy clearly weigh against severance.

This is a complex case that will take more than one month to try and the

burdens on limited judicial resources in trying the case twice are obvious.

Moreover, witnesses would be twice inconvenienced and our jury system doubly

taxed.

As to possible impeachment of Feldman's testimony, it is true that if Feldman

were tried first and convicted, his testimony at a later trial of Foont would

be subject to damaging impeachment. Of course, that is a problem easily

remedied by scheduling Feldman's trial after that of Foont. However, the

information contained in the ex parte affidavit of AUSA Cleary suggests certain

possible areas of impeachment.

On balance, Foont has not satisfied his burden under Finkelstein.

Conclusion

Defendants’ motions are denied except as set forth in this Opinion.

The government is directed to proceed in conformity with this Opinion.

The foregoing is SO ORDERED.

END OF DOCUMENT
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UNITED STATES, Petitioner

v.

James C. LANE and Dennis R. Lane.

James C. LANE and Dennis R. Lane, Petitioner

v.

UNITED STATES.

Nos. 84-744, 84-963.

Argued Oct. 9, 1985.

Decided Jan. 27, 1986.

Rehearing Denied March 31, 1986.

See 475 U.S. 1104, 106 S.Ct. 1507.

Defendants were convicted in the United States District Court for the Northern

District of Texas on various charges arising from certain arson schemes, and

they appealed. The Court of Appeals, 735 F.2d 799, reversed and remanded.

Rehearing was denied, 741 F. 2d 1381. After granting certiorari, the Supreme

Court, Chief Justice Burger, held that: (1) misjoinder under Criminal

Procedure Rule pertaining to multiple defendants is subject to harmless-error

analysis and is not reversible error per se; (2) misjoinder of one count of

mail fraud involving one defendant with other counts of mail fraud involving

both defendants was harmless error; and (3) evidence was sufficient to support

convictions.‘

Reversed and remanded.

Justice Brennan filed opinion concurring in part and dissenting in part in

which Justice Blackmun joined.

Justice Stevens filed opinion concurring in part and dissenting in part in

which Justice Marshall joined.

[1] CONSTITUTIONAL LAW k268(2.5)

92k268(2. 5)

Improper joinder of defendants does not, in itself, violate the Constitution;

rather, misjoinder arises to level of a constitutional violation only if it

results in prejudice so great as to deny a defendant his Fifth Amendment right

to a fair trial. Fed. Rules Cr. Proc. Rule 8(b), 18 U. S. C. A.; U. S. C. A.

Const.Amend. 5.

[1] INDICTMENT AND INFORMATION k124(3)

210k124(3)

Improper joinder of defendants does not, in itself, violate the Constitution;

rather, misjoinder arises to level of a constitutional violation only if it

results in prejudice so great as to deny a defendant his Fifth Amendment right

to a fair trial. Fed. Rules Cr. Proc. Rule 8(b), 18 U. S. C. A.; U. S. C. A.

Const.Amend. 5.

[2] CRIMINAL LAW k1167(l)

110k1167(1)

Misjoinder of defendants under Criminal Rule 8(b) is subject to harmless-error

analysis and is not reversible error per se; an error involving misjoinder

affects substantial rights and requires retrial only if misjoinder results in
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actual prejudice because it had substantial and injurious effect or influence

in determining jury’ s verdict. Fed. Rules Cr. Proc. Rule 8(b), 18 U. S. C. A.

[2] INDICTMENT AND INFORMATION k124(1)

210k124(1)

Misjoinder of defendants under Criminal Rule 8(b) is subject to harmless-error

analysis and is not reversible error per se; an error involving misjoinder

affects substantial rights and requires retrial only if misjoinder results in

actual prejudice because it had substantial and injurious effect or influence

in determining jury’s verdict. Fed.Rules Cr.Proc.Rule 8(b), 18 U.S.C.A.

[3] CRIMINAL LAW k1167(1)

110k1167(1)

Misjoinder of first count charging one defendant with mail fraud with other

counts charging both defendant and codefendant with mail fraud was harmless

error, considering that when evidence of misjoined first count was introduced,

district court provided a proper limiting instruction and in final charge

repeated instruction and admonished jury to consider each count and defendant

separately; moreover, same evidence on first count would likely have been

admissible on joint retrial of the other counts to show defendant's intent

under Evidence Rule 404(b). Fed. Rules Cr. Proc. Rule 8(b), 18 U. S. C. A.;

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[3] INDICTMENT AND INFORMATION k124(5)

210k124(5)

Misjoinder of first count charging one defendant with mail fraud with other

counts charging both defendant and codefendant with mail fraud was harmless

error, considering that when evidence of misjoined first count was introduced,

district court provided a proper limiting instruction and in final charge

repeated instruction and admonished jury to consider each count and defendant

separately; moreover, same evidence on first count would likely have been

admissible on joint retrial of the other counts to show defendant's intent

under Evidence Rule 404(b). Fed. Rules Cr. Proc. Rule 8(b), 18 U. S. C. A.;

Fed.Rules Evid.Rule 404(b), 28 U.S.C.A.

[4] POSTAL SERVICE k35(8)

306k35(8)

To find a violation of the mail fraud statute [18 U. S. C. A. s 1341], the

charged mailings must be for purpose of executing the fraudulent scheme;

mailings occurring after receipt of the goods obtained by fraud are within the

statute if they were designed to lull the victims into a false sense of

security, postpone their ultimate complaint to the authorities and make the

apprehension of defendants less likely than if no mailings had taken place.

[5] POSTAL SERVICE k35(8)

306k35(8)

Evidence was sufficient to support convictions on three counts of mail fraud

arising from overall scheme to defraud fire insurer notwithstanding defendants'

claim that mailings to insurer alleged in indictment occurred after irrevocable
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receipt of related payment, and thus after each scheme to defraud came to

fruition; mailings charged in the counts took place while overall scheme

charged in indictment was still continuing; scheme was not completed until

after mailing charged in last count, because that mailing, as were the others,

was intended to "lull" insurer into a false sense of security. 18

U.S.C.A. S 1341.

[5] POSTAL SERVICE k49(11)

306k49(11)

Evidence was sufficient to support-convictions on three counts of mail fraud

arising from overall scheme to defraud fire insurer notwithstanding defendants’

claim that mailings to insurer alleged in indictment occurred after irrevocable

receipt of related payment, and thus after each scheme to defraud came to

fruition; mailings charged in the counts took place while overall scheme

charged in indictment was still continuing; scheme was not completed until

after mailing charged in last count, because that mailing, as were the others,

was intended to "lull" insurer into a false sense of security. 18

U.S.C.A. s 1341.

**726 *438 Syllabus [FN*]

FN* The syllabus constitutes no part of the opinion of the Court but has

been prepared by the Reporter of Decisions for the convenience of the

reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26

S.Ct. 282, 287, 50 L.Ed. 499.

James Lane and his son Dennis, respondents in No. 84-744, were indicted on

counts for, inter alia, mail fraud in connection with insurance claims that

were made and that insurers paid for fire damage to a restaurant and duplex

that James had hired a professional arsonist to burn. The restaurant was

operated by James in partnership with others. Count 1 charged James with mail

fraud with regard to that fire. The duplex was owned by a different

partnership, of which Dennis was one of the partners. Counts 2 through 4

charged both respondents with mail fraud related to the duplex fire. Count 5

charged both respondents with conspiracy to commit mail fraud in connection

with a third arson scheme, and Count 6 charged Dennis with perjury before the

grand jury. The Federal District Court denied respondents' pretrial motions

for severance on the alleged ground that the charged offenses were misjoined in

violation of Federal Rule of Criminal Procedure 8(b), which provides that two

or more defendants may be charged in the same indictment if they are alleged to

have participated "in the same act or transaction or in the same series of acts

or transactions constituting an offense or offenses." The trial then proceeded

jointly before a jury. When evidence relating to the restaurant fire was

admitted, the court instructed the jury not to consider that evidence against

Dennis, and repeated this instruction in the final charge and admonished the

jury to consider each count and defendant separately. The jury returned

convictions on all counts. The Court of Appeals reversed and remanded for new

trials, holding that the joinder of Count 1 with the other five counts violated

Rule 8(b) and that such misjoinder was prejudicial per se. The court, however,

rejected respondents’ contention that there was insufficient evidence to

support convictions under Counts 2 through 4 because each charged mailing
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occurred after each related insurance payment had been received and thus after

each scheme to defraud had reached fruition.

Held:

1. Misjoinder under Rule 8(b) is subject to harmless—error analysis and is not

reversible error per se. An error involving misjoinder "affects *439

substantial rights" and requires retrial only if the misjoinder results in

actual prejudice because it "had substantial and injurious effect or influence

in determining the jury’s verdict." Kotteakos v. United States, 328 U.S.

750, 776, 66 S.Ct. 1239, 1253, 90 L.Ed. 1557 (1946). It is only by such a

holding that Rule 8(b) and Federal Rule of Criminal Procedure 52(a)--which

provides that any error "which does not affect substantial rights shall be

disregarded"--can be brought into substantial harmony. Here, in the face of

overwhelming evidence of guilt, the claimed error was harmless. The District

Court provided proper limiting jury instructions, and, moreover, the same

evidence on Count 1 would likely have been admissible on joint retrial of the

other counts to show James' intent under Federal Rule of Evidence 404(b). Any

error therefore failed to have any "substantial influence" on the verdict. Pp.

729-733.

2. There was sufficient evidence to support the convictions on Counts 2

through 4. 0n the evidence and under proper instructions, the jury could

properly find that the mailings charged in Counts 2 and 3 took place while the

overall scheme charged in the indictment was still continuing and that the

scheme was not completed until after the mailing charged in Count 4, because

that mailing, as were the others, was intended to "lull" the insurer into a

false sense of security. Pp. 733-734.

735 F.2d 799 (CA5 1984), reversed and remanded.

BURGER, C.J., delivered the opinion of the Court, in which WHITE, POWELL,

REHNQUIST, and O’CONNOR, JJ., joined, and in Part III of which BRENNAN,

MARSHALL, BLACKMUN, and STEVENS, JJ., joined. BRENNAN, J., filed an opinion

concurring in part and dissenting in part, in which BLACKMUN, J., joined, post,

p. ---. STEVENS, J., filed an opinion concurring in part and dissenting in

part, in which MARSHALL, J., joined, post, p. --—.

**727 Bruce Neil Kuhlik, Washington, D.C., for the U.S.

Clifford W. Brown, Lubbock, Tex., for James C. Lane and Dennis R. Lane.

Chief Justice BURGER delivered the opinion of the Court.

We granted certiorari to resolve a conflict among the Circuits as to whether a

misjoinder under Rule 8 of the Federal *440 Rules of Criminal Procedure is

subject to the harmless-error rule, [FN1] and to determine whether there is

sufficient evidence in this case to support convictions for mail fraud under

18 U.S.C. s 1341.

FN1. Six Circuits have adopted a per se approach holding that misjoinder

is always reversible error. See United States v. Turkette, 632 F.2d

896, 906, and n. 35 (CA1 1980), rev'd on other grounds, 452 U.S. 576,

101 S.Ct. 2524, 69 L.Ed.2d 246 (1981); United States v. Graci, 504 F.2d

411, 414 (CA3 1974); United States v. Bova, 493 F.2d 33 (CA5 1974);

United States v. Bledsoe, 674 F.2d 647, 654, 657—658 (CA8), cert.

denied sub nom. Phillips v. United States, 459 U.S. 1040, 103 S.Ct. 456,

74 L.Ed.2d 608 (1982); United States v. Eagleston, 417 F.2d 11, 14
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(CA10 1969); United States v. Ellis, 709 F.2d 688, 690 (CA11 1983).

Six have subjected misjoinder claims to harmless—error analysis. See

United States v. Ajlouny, 629 F.2d 830, 843 (CA2 1980), cert. denied,

449 U.S. 1111, 101 S.Ct. 920, 66 L.Ed.2d 840 (1981); United States

v. Seidel, 620 F.2d 1006 (CA4 1980); United States v. Hatcher, 680 F.2d

438, 442 (CA6 1982); United States v. Varelli, 407 F.2d 735, 747-748

(CA7 1969); United States v. Martin, 567 F.2d 849, 854 (CA9 1977);

Baker v. United States, 131 U.S.App.D.C. 7, 21-23, 401 F.2d 958, 972-

974 (1968). Most of these courts had previously taken the view that

misjoinder is prejudicial per se.

I

A

James Lane and three partners opened the El Toro Restaurant in Amarillo,

Texas, in the summer of 1978. The business never operated at a profit,

however, and sales began to decline that fall. In November, Lane purchased

fire insurance covering the building’s contents and improvements and any

related business losses. Simultaneously, he hired Sidney Heard, a professional

arsonist, to burn the building in order to escape the lease and partnership.

On February 27, 1979, Heard set a fire that caused smoke damage to the

building’s contents. Lane first settled with the insurer on the contents and

improvements. He then submitted an income statement that falsely indicated the

restaurant had operated at a profit. After the insurance adjuster mailed the

statement to the insurer’s headquarters, Lane settled his business interruption

claim.

*441 In early 1980, Lane again hired Heard to set fire to a duplex that

Lane was moving to a vacant lot in Amarillo. Lane obtained a fire insurance

policy on the building, listing the owner as L & L Properties, a partnership

between his son Dennis Lane and Andrew Lawson. An accomplice of Heard's burned

the duplex on May 1, 1980.

Thereafter, on three occasions Dennis Lane signed proof—of-loss claims for

repairs and submitted them to an insurance adjuster, who issued drafts in

return totaling $12,000. [FN2] Each time, the adjuster later **728 mailed

the proof-of-loss to the insurer's headquarters. The adjuster issued a final

settlement draft for $12,250 on September 16, 1980. Two days later, he mailed

a memorandum to headquarters explaining why repairs had exceeded previous

estimates by some $10,000. He enclosed invoices supplied by Dennis Lane

listing various materials and furniture purportedly purchased to repair and

refurbish the duplex. In fact, these invoices had been fabricated by James

Lane, Heard, and Heard’s secretary.

FN2. Each proof-of-loss form stated that the "loss did not originate by

any act, design or procurement on the part of your insured or this affiant"

and that "no attempt to deceive [the] company as to the extent of the loss

has been made."

The Lanes and Lawson met with Heard several weeks after the duplex fire to

discuss a proposal to establish and burn a flower shop in Lubbock, Texas.

Heard and Dennis Lane picked out a suitable building in July 1980, and an

accomplice of Heard’s, William Lankford, prepared fictitious invoices for

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Pagel97

 



 

106 S.Ct. 725
PAGE 6

(CITE AS: 474 U.S. 438, *441, 106 S.CT. 725, **728)

merchandise and delivered some artificial flowers to the building later in

August. In November, James Lane insured the contents for $50,000. Heard,

however, was later arrested for an unrelated crime, and the planned arson never

took place.
'

In March 1981, an Amarillo newspaper article connected Dennis Lane with a

scheme to burn the flower shop with Heard;' that same day, James Lane canceled

the insurance policy. On May 12, 1981, Dennis Lane appeared before a

*442 federal grand jury investigating Heard. He testified that Heard had

nothing to do with the flower shop or with his own dealings with Lankford.

B

James Lane and Dennis Lane were indicted in multiple counts for mail fraud in

violation of 18 U.S.C. s 1341, conspiracy in violation of 18 U.S.C. s

371, and perjury in violation of 18 U.S.C. s 1623. Count 1 charged James

Lane with mail fraud with regard to the El Toro Restaurant fire. Counts 2

through 4 charged both Lanes with mail fraud related to the duplex fire, and

Count 5 charged them with conspiracy to commit mail fraud in connection with

the flower shop arson plan. In Count 6, Dennis Lane was charged with perjury

before the grand jury.

Prior to trial in the District Court for the Northern District of Texas, the

Lanes filed motions for severance contending that the charged offenses were

misjoined in violation of Federal Rule of Criminal Procedure 8(b), but the

motions were denied and the trial proceeded jointly before a jury. When

evidence relating to the El Toro Restaurant fire was admitted, the trial court

instructed the jury not to consider that evidence against Dennis Lane. App.

21. The trial judge repeated this instruction in the final charge, together

with an instruction regarding the separate consideration to be given each

defendant and each count. Ibid. The Lanes renewed their severance motions at

the end of the Government’s evidence and at the close of all evidence, but the

motions were again denied. The jury returned convictions on all counts.

On appeal, the Lanes argued that misjoinder under Rule 8(b) had occurred.

[FN3] The Court of Appeals for the Fifth Circuit *443 concluded that Counts

2 through 6 were properly joined, but agreed "that Count 1 should not have been

joined with the others because it was not part of the same series of acts or

transactions as Counts 2 through 6." 735 F.2d 799, 803-804 (1984). The

court refused to consider the Government's argument that the error, if any, was

harmless, stating only that "Rule 8(b) misjoinder is prejudicial per se in this

circuit." Id., at 806 (citing United States v. Levine, 546 F.2d 658 (CA5

1977)). The court reversed **729 the LaneS’ convictions and remanded for new

trials.

FN3. Rule 8(b) provides:

"(b) Joinder of Defendants. Two or more defendants may be charged in the

same indictment or information if they are alleged to have participated in

the same act or transaction or in the same series of acts or transactions

constituting an offense or offenses. Such defendants may be charged in one

or more counts together or separately and all of the defendants need not be

charged in each count."

At the same time, the Court of Appeals rejected the Lanes’ contention that

there was insufficient evidence to support convictions for mail fraud under
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Counts 2 through 4 because each charged mailing occurred after each related

payment had been received, and thus after each scheme had reached fruition.

[FN4] The Court of Appeals distinguished our holding in United States v.

Maze, 414 U.S. 395, 94 S.Ct. 645, 38 L.Ed.2d 603 (1974), and instead relied on

United States v. Sampson, 371 U.S. 75, 83 S.Ct. 173, 9 L.Ed.2d 136 (1962),

to hold that mailings occurring after receipt of an insurance payment may

nevertheless be "in execution of fraud" as required by 18 U.S.C. s 1341

where they are "designed to lull the victims into a false sense of security and

postpone investigation." 735 F.2d, at 807-808.

FN4. The Court of Appeals also rejected James Lane's challenge to the

sufficiency of the evidence with regard to Count 1. That holding was not

challenged in the Lanes’ cross-petition.

The court found sufficient evidence for the properly instructed jury to "infer

that the mailings were intended to and did have a lulling effect" because they

helped persuade the insurer that "the claims were legitimate." Id., at

808. It emphasized that had the proof—of-loss forms not been mailed shortly

after issuance of the insurance drafts, the insurer might have been alerted to

the possibility of a fraud. Ibid. *444 Similarly, the false invoices

submitted by Dennis Lane "gave the impression of a perfectly innocent claim."

Ibid.

The Government's petition for rehearing was denied. 741 F.2d 1381 (1984).

We granted certiorari, 469 U.S. 1206, 105 S.Ct. 1167, 84 L.Ed.2d 318

(1985). We reverse in part and affirm in part.

II

The Court of Appeals held that misjoinder "is inherently prejudicial." [FN5]

735 F.2d, at 804. The Circuits are divided on the question whether

misjoinder requires automatic reversal, or whether the harmless-error rule

governs. [FN6] Most Circuits that have adopted the per se approach have relied

on McElroy v. United States, 164 U.S. 76, 17 S.Ct. 31, 41 L.Ed. 355 (1896),

where this Court applied the joinder statute then in force and reversed

convictions of jointly tried defendants after rejecting the Government’s

argument that there was no showing of prejudice. Id., at 81, 17 S.Ct., at

33. '

FN5. Although the Government continues to believe that Count 1 was

properly joined with Counts 2 through 6, it does not challenge that holding

here. , 1 3 ~

FN6. See n. 1, supra.

McElroy, however, was decided long before the adoption of Federal Rules of

Criminal Procedure 8 and 52, and prior to the enactment of the harmless-error

statute, 28 U.S.C. s 2111, which provides that on appeal we are to ignore

"errors or defects which do not affect the substantial rights of the parties."

Under Rule 52(a), we are similarly instructed that any error "which does not

affect substantial rights shall be disregarded." [FN7]

FN7. Justice STEVENS' partial dissent argues that McElroy conclusively
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determined miSjoinder is prejudicial per se, and that Rule 8 was intended

to represent a restatement of existing law, including the "rule of the

McElroy case." Post, at 735. Rule 8, however, is simply a procedural

rule with certain technical requirements, and Justice STEVENS’ opinion

refers to the Advisory Committee on Rules' citation of McElroy, see

post, at 738, n. 3, making clear they were referring only to those

technical requirements of prior law. Nowhere is there any indication Rule

8 was intended to enshrine any substantive "principle" of McElroy that

misjoinder requires reversal, nor is there any citation of McElroy ’5

specific holding.

*445 The Court's holding in Chapman v. California, 386 U.S. 18, 87 S.Ct.

824, 17 L.Ed.2d 705 (1967), made a significant change in the law of harmless

error. There, Justice Black, speaking for the Court, emphasized that even

"some constitutional errors [may] be deemed harmless, not requiring the

automatic reversal of the **730 conviction." Id., at 22, 87 S.Ct., at

827. In rejecting the automatic reversal rule, the Court stated:

"We are urged by petitioners to hold that all federal constitutional errors,

regardless of the facts and circumstances, must always be deemed harmful....

We decline to adopt any such rule." Id., at 21-22, 87 S.Ct., at 826-827

(emphasis added).

Justice Black went on to note that all 50 States follow the harmless-error

approach, and

"the United States long ago through its Congress established ... the rule

that judgments shall not be reversed for 'errors or defects which do not affect

the substantial rights of the parties.’ 28 U.S.C. s 2111. None of these

rules on its face distinguishes between federal constitutional errors and

errors of state law or federal statutes and rules." Id., at 22, 87 S.Ct.,

at 827 (footnote omitted).

Since Chapman, we have "consistently made clear that it is the duty of a

reviewing court to consider the trial record as a whole and to ignore errors

that are harmless, including most constitutional violations." United States

V. Hasting, 461 U.S. 499, 509, 103 S.Ct. 1974, 1980, 76 L.Ed.2d 96 (1983). In

Hasting, we again emphasized that

"given the myriad safeguards provided to assure a fair trial, and taking into

account the reality of the human fallibility of the participants, there can be

no such thing as an error-free, perfect trial, and ... the Constitution does

not guarantee such a trial." Id., at 508-509, 103 S.Ct., at 1980.

[1] *446 In this case, the argument for applying harmless-error analysis

is even stronger because the specific joinder standards of Rule 8 are not

themselves of constitutional magnitude. [FNB] Clearly, Chapman and

Hasting dictate that the harmless—error rule governs here. [FN9]

FN8. Improper joinder does-not, in itself, violate the Constitution.

Rather, misjoinder would rise to the level of a constitutional violation

only if it results in prejudice so great as to deny a defendant his Fifth

Amendment right to a fair trial.

FN9. Justice STEVENS’ partial dissent suggests Chapman is irrelevant to

our analysis because that case involved a constitutional violation, whereas
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the error here is of a nonconstitutional nature. Post, at 738. It is

difficult to see any logic in the argument that although the harmless-error

rule may be applicable to constitutional violations, it should not be

applied to violations of mere procedural rules. Justice STEVENS recognizes

that the standard for harmless—error analysis adopted in Chapman

concerning constitutional errors is considerably more onerous than the

standard for nonconstitutional errors adopted in Kotteakos v. United

States, 328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed. 1557 (1946). See post, at

731, n. 11. The heightened regard we have for constitutional protections

surely warrants a conclusion that nonconstitutional provisions must be

treated at least comparably, and in Hasting we emphasized even "most

constitutional violations" must be ignored if they are harmless. 461

U.S., at 509, 103 S.Ct., at 1980.

The applicability of harmless error to misjoinder also follows from

Kotteakos V. United States, 328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed. 1557

(1946), a case similar to the one at hand. There, some 32 defendants were

charged with one conspiracy, when in fact there had been at least eight

separate conspiracies. Nineteen defendants were jointly tried, and seven were

convicted. The Court applied the harmless-error statute to an error resulting

from a variance from the indictment, and held the error was not harmless in

that case. Emphasizing the numerous conspiracies involving unrelated

defendants, as well as seriously flawed jury instructions, the Kotteakos

Court reversed the convictions in light of each of the 32 defendants' "right

not to be tried en masse for the conglomeration of distinct and separate

offenses" involved. Id., at 775, 66 S.Ct., at 1252.

*447 Although the Court's review in that case was from the perspective of a

variance from the indictment, rather than misjoinder, the Court recognized that

misjoinder was implicated, and suggested that the harmless-error rule could

similarly apply in **731 that context. [FNlO] Id., at 774-775, 66 S.Ct.,

at 1252.

FN10. The Court pointed out that "the problem is not merely one of

variance ... but is also essentially one of proper joinder." 328 U.S.,

at 774, 66 S.Ct., at 1252. Even so, the Court indicated the harmless-error

rule must apply, although perhaps with "restraint." Id., at 775, 66

S.Ct., at 1252.

A holding directly involving misjoinder again indicated the harmless-error

rule should apply. In Schaffer v. United States, 362 U.S. 511, 80 S.Ct.

945, 4 L.Ed.2d 921 (1960), three different groups of defendants were charged

with participating in separate criminal acts with one other group of three

defendants. The indictment also charged all the defendants with one overall

count of conspiracy, making joinder under Rule 8 proper. At the close of the

Government’s case, however, the District Court concluded there was insufficient

evidence of conspiracy and dismissed that count. The court then denied a

motion for severance after concluding that defendants failed to show prejudice

from the joint trial; the Court of Appeals affirmed. This Court recognized

that "the charge which originally justified joinder turn[ed] out to lack the

support of sufficient evidence." Id., at 516, 80 S.Ct., at 948.
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Essentially, at that point in the trial, there was a clear error of misjoinder

under Rule 8 standards.» Nevertheless, the Schaffer Court held that once the

Rule 8 requirements were met by the allegations in the indictment, severance

thereafter is controlled entirely by Federal Rule of Criminal Procedure 14,

which requires a showing of prejudice. Id., at 515-516, 80 S.Ct., at 947-

948. The Court then affirmed the finding of no prejudice. Although the Court

did not reach the harmless-error rule because Rule 8(b) had initially been

satisfied, the Court’s language surely assumed the rule was applicable.

A plain reading of these cases shows they dictate our holding. Applying the

1919 statute treated in Kotteakos, whiCh *448 governed only "technical

errors," 28 U.S.C. s 391 (1946 ed.), the Court emphasized the clear intent

of Congress "was simple: To substitute judgment for automatic application of

rules." 328 U.S., at 759-760, 66 S.Ct., at 1245. "In the final analysis

judgment in each case must be influenced by conviction resulting from

examination of the proceedings in their entirety, tempered but not governed in

any rigid sense of stare decisis by what has been done in similar

situations." Id., at 762, 66 S.Ct., at 1246. The Court flatly rejected per

se rules regarding particular errors because "any attempt to create a

generalized presumption to apply in all cases would be contrary not only to the

spirit of [the statute] but also to the expressed intent of its legislative

sponsors." Id., at 765, 66 S.Ct., at 1248.

Schaffer discussed the current harmless-error statute, which was enacted in

1949 after Kotteakos and deleted the qualifying word "technical" regarding

errors governed by the rule. See 28 U.S.C. s 2111. The Court again

rejected any per se rule for joinder errors requiring reversal, refusing to

"fashion a hard-and-fast formula that ... [the] joinder [wa]s error as a matter

of law." 362 U.S., at 516, 80 S.Ct., at 948. Citing Kotteakos, the

Court pointed out that there "[tJhe dissent agreed that the test of injury

resulting from joinder 'depends on the special circumstances of each case.’ "

362 U.S., at 517, 80 S.Ct., at 948 (quoting 328 U.S., at 777, 66 S.Ct.,

at 1254 (Douglas, J., dissenting)). [FNll]

FN11. Contrary to these clear holdings, Justice STEVENS’ partial dissent

advocates a rule-by-rule review establishing bright-line per se rules

whether to conduct harmless-error analysis. Post, at 733-739. But on its

face, Rule 52(a) admits of no broad exceptions to its applicability. Any

assumption that once a "substantial right" is implicated it is inherently

"affected" by any error begs the question raised by Rule 52(a). Assuming

there is a "substantial right," the inquiry remains whether the error

"affects substantial rights" requiring reversal of a conviction. That kind

of inquiry requires a review of the entire record. See United States v.

Hasting, 461 U.S., at 509, 103 S.Ct., at 1980. It is simply too late in

the day to argue that Congress intended to incorporate any per se rule of

McElroy for misjoinder following Kotteakos, the subsequent enactment

of an arguably broader statute, and this Court's prejudice inquiry in

Schaffer.

*449 **732 In common with other courts, the Court has long recognized

that joint trials "conserve state funds, diminish inconvenience to witnesses

and public authorities, and avoid delays in bringing those accused of crime to
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trial." Bruton v. United States, 391 U.S. 123, 134, 88 S.Ct. 1620, 1627, 20

L.Ed.2d 476 (1968). Rule 8 accommodates these interests while protecting

against prejudicial joinder. But we do not read Rule 8 to mean that prejudice

results whenever its requirements have not been satisfied.

Under Rule 52(a), the harmless-error rule focuses on whether the error "affect

[ed] substantial rights.” In Kotteakos the Court construed a harmless-error

statute with similar language, and observed:

"The inquiry cannot be merely whether there was enough to support the result,

apart from the phase affected by the error. It is rather, even so, whether the

error itself had substantial influence. If so, or if one is left in grave

doubt, the conviction cannot stand." 328 U.S., at 765, 66 S.Ct., at 1248.

[2] Invoking the Kotteakos test, we hold that an error involving

misjoinder "affects substantial rights" and requires reversal only if the

misjoinder results in actual prejudice because it "had substantial and

injurious effect or influence in determining the jury’s verdict." Id., at

776, 66 S.Ct., at 1253. Only by so holding can we bring Rules 8 and 52(a)

"into substantial harmony, not into square conflict." [FN12] Id., at 775,

66 S.Ct., at 1253.

FN12. Respondents argue that application of the harmless-error rule to

Rule 8(b) misjoinder will eviscerate Rule 14, which provides the trial

court with discretion to grant a severance even if the joinder is proper

under Rule 8 when it believes the defendants or the Government may be

prejudiced by a joinder. We see no conflict with our holding and the

applicability of Rule 14. Rule 14’s cOncern is to provide the trial court

with some flexibility when a joint trial may appear to risk prejudice to a

party; review of that decision is for an abuse of discretion. Rule 8(b),

however, requires the granting of a motion for severance unless its

standards are met, even in the absence of prejudice; review on appeal is

for an error of law. Applying the harmless-error rule to Rule 8(b)

misjoinder simply goes to the additional question whether the error

requires setting aside the convictions. We need not decide whether the

degree of prejudice necessary to support a Rule 14 motion for severance is

identical to that necessary to require reversal for a Rule 8(b) error.

Justice STEVENS’ partial dissent fails to recognize that the Rule 14

prejudice component involves a different inquiry from the Rule 8 technical

requirements. Indeed, the express language of Rule 14, as well as the

Advisory Committee Note, shows that Congress tolerates some Rule 8 joinders

even when there is prejudice. The first hurdle in obtaining a severance

under Rule 14 is a showing of prejudice, and if shown, it remains in the

district court’s discretion whether to grant the motion.

*450 Of course, "we are not required to review records to evaluate a

harmless-error claim, and do so sparingly, [but] we plainly have the authority

to do 50.". United States v. Hasting, 461 U.S., at 510, 103 S.Ct., at 1981

(footnote omitted). ‘

[3] In the face of overwhelming evidence of guilt shown here, we are

satisfied that the claimed error was harmless. When evidence on misjoined

Count 1 was introduced, the District Court provided a_proper limiting

instruction, and in the final charge repeated that instruction and admonished
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the jury to consider each count and defendant separately. Moreover, the same

evidence on Count 1 would likely have been admissible on joint retrial of

Counts 2 through 6 to show James Lane's intent under Federal Rule of Evidence

404(b). Any error therefore failed to have any "substantial influence" on the

verdict. Kotteakos, supra, 328 U. S., at 765, 66 S. Ct., at 1248. [FN13]

FN13. We can agree with Justice STEVENS’ partial dissent "that the

harmless-error inquiry is entirely distinct from a sufficiency-of--the-

evidence inquiry." Post, at 740; our reliance on the Kotteakos test

makes that clear. See supra, at 731. But that does not in any sense

mean that overwhelming evidence of guilt is irrelevant; the threshold of

overwhelming evidence is far higher than mere sufficiency to uphold

conviction.

Nor may proper limiting instructions or jury charges never be "an adequate

response" to a prejudice inquiry. Post, at 747. Contrary to the

suggestion of the dissent, Blumenthal v. United States, 332 U.S. 539, 68

S. Ct. 248, 92 L. Ed. 154 (1947), provides direct support for the Court's

approach in this case. There the Court recognized that, in the context of

mass trials (as in Kotteakos ), limiting instructions on evidence

admissible only as to one defendant might in some circumstances be

inadequate to prevent prejudice. 332 U. S., at 559-560, 68 S. Ct., at

257-258. But here, as in Blumenthal, we are not faced with any trial en

masse of numerous defendants and unrelated crimes.

When there are few defendants and the trial court is aware of the potential

for prejudice, "the risk of transference of guilt over the border of

admissibility [may be] reduced to the minimum" by carefully crafted

limiting instructions with a strict charge to consider the guilt or

innocence of each defendant independently. Id., at 560, 68 S.Ct., at

257. We cannot necessarily "assume that the jury misunderstood or

disobeyed" such instructions. Id., at 553, 68 S.Ct., at 254. Indeed,

this Court's conclusion in Schaffer that defendants failed to show

prejudice was based directly on the fact that "the judge was acutely aware

of the possibility of prejudice and was strict in his charge——not only as

to the testimony the jury was not to consider, but also as to that evidence

which was available in the consideration of the guilt of each [defendant]

separately under the respective substantive counts." 362 U.S., at 516,

80 S.Ct., at 948.

The same caution was exercised by the trial judge here, and no different

result should be required. The GOVernment initially observes that because

of the similarity of each arson scheme, "only the court of appeals' narrow

reading of Rule 8" led to its finding of misjoinder. At trial, Heard and

Lankford--two principal actors—-testified against both Lanes, who relied

essentially on denials or character defenses. Moreover, the evidence as to

Count 1 was distinct and easily segregated from evidence relating to Counts

2 through 6. The misjoinder error, if any, in these circumstances was

harmless.

*451 **733 III

[4] Respondents challenge the sufficiency of the evidence to sustain their

convictions. To find a violation of the mail fraud statute, 18 U.S.C. s
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1341, [FN14] the charged "mailings" must be "for the purpose of executing the

scheme." Kann v. United States, 323 U.S. 88, 94, 65 S.Ct. 148, 151, 89

L.Ed. 88 (1944). Mailings occurring after receipt of the goods obtained by

fraud are within the statute if they "were designed to lull the victims into a

false sense of security, postpone their ultimate complaint to the

*452 authorities, and therefore make the apprehension of the defendants less

likely than if no mailings had taken place." United States v. Maze, 414

U.S., at 403, 94 S.Ct., at 650. See United States v. Sampson, 371 U.S. 75,

83 S.Ct. 173, 9 L.Ed.2d 136 (1962).

FN14. The statute provides in relevant part:

"Whoever, having devised or intending to devise any scheme or artifice to

defraud, ... for the purpose of executing such scheme or artifice ...,

places in any post office or authorized depository for mail matter, any

matter or thing whatever to be sent or delivered by the-Postal Service, ...

or knowingly causes to be delivered by mail ... any such matter or thing,

shall be fined not more than $1,000 or imprisoned not more than five years,

or both."

[5] Only Counts 2 through 4, involving the duplex fire, are at issue. The

Lanes argue that each mailing occurred after irrevocable receipt of the related

payment, and thus after each scheme to defraud came to fruition. [FN15] This

argument misconstrues the nature of the indictment, which charged an overall

scheme to defraud based on the events surrounding the duplex fire. Counts 2

through 4 merely relate to separate mailings concerning partial payments that

were a part of the whole scheme. The jury could properly find the scheme, at

the earliest, was not completed until receipt of the last payment on September

16, 1980, which finally settled their claim. Hence, the mailings charged in

Counts 2 and 3 clearly took place while the scheme was still continuing.

FN15. The Government contends that undisputed testimony shows the

insurance drafts issued to the Lanes, unlike normal business checks, were

not payable on demand but only upon authorization from the insurer’s home

office when they arrived at the insurer’s bank for collection. If the

drafts deposited by the Lanes had been dishonored by the insurer’s banks,

the amounts would have been charged against their account. The Lanes,

therefore, may not have irrevocably received the proceeds of the fraud

prior to the final mailing. See Brief for United States 30-31. The Court

of Appeals, however, did not rely on this argument, and we decline to

resolve this factual issue here.

Moreover, the jury could reasonably have found that the scheme was not

completed **734 until the final mailing on September 18, 1980, charged in

Count 4, because that mailing was intended (as were the two earlier ones) to

"lull" the insurer into a false sense of security. [FN16] The jury was

properly instructed *453 that each charged mailing must have been made both

"for the purpose of executing the scheme to defraud," App. 22, and prior to the

scheme's completion, id., at 23, and further that mailings "which facilitate

concealment of the scheme" are covered by the statute. [FN17] Id., at 24.
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FN16. Our conclusion that the delayed mailings at issue in this action

were part of an ongoing scheme to defraud is in accord with our holding in

United States v. Sampson, 371 U.S. 75, 83 S.Ct. 173, 9 L.Ed.2d 136

(1962). In that case, defendants purported to help businessmen obtain

loans or sell their businesses in exchange for an "advance fee." Id.,

at 77, 83 S.Ct., at 174. Following the deposit of checks for these fees,

the defendants’ plan called for the mailing of a form letter assuring the

victims of the fraud that they were receiving the services they paid

for. Id., at 78, 83 S.Ct., at 174. The Court upheld defendants'

convictions for mail fraud because of the "lulling effect" of the delayed

mailings.

We see no conflict with our holding in United States v. Maze, 414 U.S.

395, 94 S.Ct. 645, 38 L.Ed.2d 603 (1974). There, use of a stolen credit

card led to the mailing of charge statements to a bank. We held that the

fraud was completed upon the defrauder's receipt of the goods,

distinguishing Sampson because the mailing of the charge slips, rather

than acting to "lull" the bank into acquiescence, instead "increased the

probability that [the defrauder] would be detected and apprehended."

414 U.S., at 403, 94 S.Ct., at 650. Had the Lanes failed to submit

timely proof-of—loss forms here, the insurer might very well have

discovered the fraud.

The Lanes contend that the Fifth Circuit’s decision in this case also

conflicts with United States v. Ledesma, 632 F.2d 670 (CA7), cert.

denied, 449 U.S. 998, 101 S.Ct. 539, 66 L.Ed.2d 296 (1980), whiCh

reversed a conviction involving the mailing of a fraudulent proof-of-loss

form after receipt of insurance proceeds. In that case, however, the

Seventh Circuit never discussed Sampson or the possibility that the

delayed mailing had any "lulling" effect.

FN17. The Lanes argue that the Government must show that the charged

mailings were specifically intended to lull, rather than showing simply a

general intention on their part to defraud, in order to come within

Sampson ’s holding. We need not determine whether any such specific

intent must be shown, as we agree with the Court of Appeals that there was

sufficient evidence for the jury to infer specific intent to lull here

under these instructions, which the Lanes did not challenge on appeal or in

their cross-petition. '

The judgment of the Court of Appeals, ordering a new trial based on misjoinder

of Count 1 with Counts 2 through 6, is reversed in part and affirmed in part,

and the action is remanded for further proceedings consistent with this

opinion.

It is so ordered.

Justice BRENNAN, joined by Justice BLACKMUN,.concurring in part and dissenting

in part.

I agree that the evidence was sufficient to sustain the mail fraud convictions

and therefore join Part III of the Court's *454 opinion. I also agree that

the Court of Appeals erred in holding that misjoinder under Rule 8 of the

Federal Rules of Criminal Procedure is prejudicial per se, I write separately,
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however, because my reasons for reaching this conclusion differ from the

Court’s, and because I agree with Justice STEVENS that the harmless-error

inquiry should be made in the first instance by the Court of Appeals.

I

The Act of February 26, 1919 (1919 Act), 40 Stat. 1181, amended 5 269 of

the Judicial Code. It provided in part: ,

"On the hearing of any appeal, certiorari, writ of error, or motion for a new

trial, in any case, civil or criminal, the court shall give judgment after an

examination of the entire record before the court, without regard to technical

errors, defects, or exceptions which do not affect the substantial rights of

the parties." 28 U.S.C. s 391 (1925-1926 ed.).

In 1949, this provision was reenacted in its current form as 28 U.S.C. s

2111, and now instructs appellate courts to "give judgment after an examination

of the record without regard to errors or defects which do not affect the

substantial rights of the parties." The 1919 Act was also incorporated **735

in the Federal Rules of Criminal Procedure, and Rule 52(a) provides that "[a]ny

error, defect, irregularity or variance which does not affect substantial

rights shall be disregarded." See also, Fed.Rule Civ.Proc. 61 ("The court at

every stage of the proceeding must disregard any error or defect in the

proceeding which does not affect the substantial rights of the parties").

Although s 2111 and Rule 52(a) refer to "errors or defects" without the

qualifying word "technical," this change did not alter the substantive legal

test. See H.R.Rep. No. 352, Slst Cong., lst Sess., 18 (1949), U.S.Code

Cong.Serv. 1949, 1248 (s 2111 "[i]ncorporates" former harmless-error statute);

Advisory Committee's *455 Notes on Fed.Rule Crim.Proc. 52(a), 18

U.S.C.App., p. 657 (Rule is a "restatement of existing law").

The 1919 Act, 5 2111, and Rule 52(a) all provide that an error is to be

disregarded unless it "affects the substantial rights of the parties." This

litigation thus presents a straightforward question of statutory construction:

what does the phrase "affects the substantial rights of the parties" mean?

Respondents in No. 84—744 contend that the term "substantial rights" refers to

a particular class of rights which are essential to a fair trial and argue that

errors which "affect" these rights cannot be disregarded on appeal. According

to respondents, the 1919 Act, as reenacted in s 2111 and Rule 52(a),

incorporated our holding in McElroy v. United States, 164 U.S. 76, 17 S.Ct.

31, 41 L.Ed. 355 (1896), that joinder is one of these "substantial rights," so

that misjoinder is per se reversible.

For the reasons which follow, I conclude that the question whether a

particular error "affects the substantial rights of the parties" does not

entail a process of classification, whereby some rights are deemed

"substantial" and errors affecting these rights are automatically reversible.

Rather, an error "affects substantial rights" only if it casts doubt on the

outcome of the proceeding. In other words, subject to the exceptions discussed

in Part II (most importantly the exception for constitutional errors), I read 5

2111 and Rule 52(a) to require harmless-error inquiry for all procedural

errors. As none of these exceptions is applicable to misjoinder in violation

of Rule 8, I concur in the Court’s result on this issue.

Reference to whether error "affected the substantial rights of the parties"

was not invented by Congress in 1919. The phrase was commonly used by courts
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throughout the 19th century to express the conclusion that particular claims of

error did or did not warrant reversal. However, as used by these courts, error

which "affected the substantial rights of the parties" was generally understood

to refer, not to errors respecting a particular class of rights, but rather to

any error which affected the fairness of the trial as a whole by calling

*456 into question the reliability of the result. See, e.g., Connors v.

United States, 158 U.S. 408, 411, 414, 15 s.ct. 951, 952, 953, 39 L.Ed. 1033

(1895); Maish v. Arizona, 164 U.S. 599, 602, 17 s.ct. 193, 195, 41 L.Ed.

567 (1896); Williams v. United States, 168 U.S. 382, 390-398, 18 S.Ct. 92,

95-98, 42 L.Ed. 509 (1897); American Surety Co. v. Pauly, 170 U.S. 133,

159, 18 s.ct. 552, 562, 42 L.Ed. 977 (1898); McCabe & Steen Constr. Co. v.

Wilson, 209 U.S. 275, 279, 28 S.Ct. 558, 560, 52 L.Ed. 788 (1908); Holmgren

V. United States, 217 U.S. 509, 523-524, 30 S.Ct. 588, 591-592, 54 L.Ed. 861

(1910). In other words, the statement that an error did not "affect the

substantial rights of the parties" was a way of stating the conclusion that the

error was not prejudicial.

A careful reading of McElroy demonstrates that it is consistent with this

understanding of the phrase "affects the substantial rights of the parties."

In McElroy, five defendants were charged in two indictments with separate

assaults and in a third indictment with arson. Three of the defendants were

also charged in yet a fourth indictment with another assault. After explaining

these charges, the Court noted that "it is the settled rule ... to confine the

indictment to one distinct offence **736 or restrict the evidence to one

transaction" because "[i]n cases of felony, the multiplication of distinct

charges has been considered so objectionable as tending to confound the accused

in his defence, Or to prejudice him as to his challenges...." 164 U.S., at

80, 17 s.ct., at 32. The Court then stated: "Necessarily where the accused is

deprived of a substantial right by the action of the trial court, such action,

having been properly objected to, is revisable on error." Ibid. In context,

this merely restates the common—law understanding that an error is reversible

if it prejudices the defendant. The Court did not state that joinder is a

"substantial right" and, for this reason, any error respecting joinder is

reversible. Rather, the Court held that "{th cannot be said in [a case of

improper joinder] that all the defendants may not have been embarrassed and

prejudiced in their defence, or that the attention of the jury may not have

been distracted to their injury in passing upon distinct and independent

transactions." Id., at 81, 17 s.ct., at 33. In other words, the

*457 Court concluded that misjoinder is the kind of error which must be

presumed to have prejudiced the accused and, for that reason, misjoinder

affects his "substantial rights." As discussed in Part II, the irrebuttable

presumption that misjoinder is prejudicial is inconsistent with the Court’s

subsequent harmless—error jurisprudence and can be overruled. For the moment,

however, it is important only to note that nothing in McElroy suggests that

the requirement that error have "affect[ed] the substantial rights of the

parties" refers to anything other than that the error have been prejudicial.

Absent some contrary indication, then, it would seem logical to conclude that

when Congress used the phrase "affect[s] the substantial rights of the parties"

in the 1919 Act, Congress meant to require an inquiry into whether an error

cast doubt on the verdict, not to create a class of rights as to which error
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was per se reversible. The legislative history of the 1919 Act confirms that

this was in fact what Congress intended.

The primary impetus for the enactment of the 1919 Act was the practice in some

jurisdictions of reversing convictions on appeal for any procedural error at

trial, without regard to whether the error was prejudicial. See Kotteakos

V. United States, 328 U.S. 750, 758-759, 66 S.Ct. 1239, 1244-1245, 90 L.Ed.

1557 (1946). There was also concern over the inconsistent application of

harmless-error analysis by other courts, this Court in particular. See

H.R.Rep. No. 913, 65th Cong., 3d Sess., 2 (1919) (quoting H.R.Rep. No. 611, 62d

Cong., 2d Sess., 2 (1912)). The large number of reversals which resulted from

failure to scrutinize errors for their prejudicial effect was criticized by

leaders of the legal profession, including Taft, Pound, Wigmore, and Hadley.

See Kotteakos, supra, at 758-759, 66 S.Ct., at 1244-1245. After prolonged

consideration, Congress responded to this criticism by passing the 1919 Act.

The House Report accompanying the Act explained:

" ’It is the purpose of the ... bill to enact, in so far as the appellate

courts are concerned, that in the consideration *458 in an appellate court

of a writ of error or an appeal judgment shall be rendered upon the merits

without permitting reversals for technical defects in the procedure below and

without presuming that any error which may appear had been of necessity

prejudicial to the complaining party.’ " H.R.Rep. No. 913, supra, at 2

(quoting H.R.Rep. No. 611, supra, at 2) (emphasis added).

The theme that reversal be limited to prejudicial errors is found throughout

the legislative history. For example, the Report accompanying the first

version of the bill to pass the House of Representatives explained the meaning

of the requirement that error be disregarded unless it "affect[s] the

substantial rights of the parties" by quoting from an article by President

Taft: " ’No judgment of the court below should be reversed except for an error

which the court, after hearing [sic] the entire evidence, can affirmatively say

would have led to a different verdict.’ " **737 H.R.Rep. No. 1949, 61st

Cong., 3d Sess., 1 (1911) (quoting Taft, The Administration of Criminal Law,

15 Yale L.J. 1, 16 (1905)). The Report criticized the practice of reversing

judgments for errors which "did not in the least affect the substantial rights

of the parties, the real merits of the case having been properly adjudicated

upon the first trial." H.R.Rep. No. 1949, supra, at 2 (emphasis added).

See also, ibid. (quoting Justice O’Gorman of the New York Supreme Court to the

effect that "[o]ne of the gravest faults with our present mode of trial is the

ease and frequency with which judgments are reversed on technicalities which do

not affect the merits of the case, and which at no stage of the case have

affected the merits"); H.R.Rep. No. 1218, 63d Cong., 3d Sess. (1914);

H.R.Rep. No. 264, 64th Cong., lst Sess. (1916).

Our decision in Kotteakos v. United States, supra, forecloses any remaining

questions as to the interpretation of the phrase "affects substantial rights of

the parties." In Kotteakos, we expressly rejected the argument that the

1919 Act required a determination Of "what are only technical, *459 what

substantial rights; and what really affects the latter hurtfully." 328

U.S., at 761, 66 S.Ct., at 1246. We held instead that the Act's command to

disregard errors unless they "affect the substantial rights of the parties" was

a command not to overturn a conviction unless, after examining the record as a
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whole, the court concludes that an error may have had "substantial influence"

on the outcome of the proceeding. Id., at 765, 66 S.Ct., at 1248. Justice

Rutledge’s explanation, which includes a description of the proper analysis to

apply in evaluating the effect of procedural errors, is well worth repeating:

"It comes down on its face to a very plain admonition: 'Do not be technical,

where technicality does not really hurt the party whose rights in the trial and

in its outcome the technicality affects.’ ...

"Easier was the command to make than it has been always to observe. This, in

part because it is general; but in part also because the discrimination it

requires is one of judgment transcending confinement by formula or precise

rule. That faculty cannot ever be wholly imprisoned in words, much less upon

such a criterion as what are only technical, what substantial rights; and what

really affects the latter hurtfully. Judgment, the play of impression and

conviction along with intelligence, varies with judges and also with

circumstance. What may be technical for one is substantial for another; what

minor and unimportant in one setting crucial in another.

***

"In the final analysis judgment in each case must be influenced by conviction

resulting from examination of the proceedings in their entirety, tempered but

not governed in any rigid sense of stare decisis by what has been done in

similar situations. Necessarily the character of the proceeding, what is at

stake upon its outcome, and the relation of the error asserted to casting the

balance *460 for decision on the case as a whole, are material factors in

judgment.

***

"If, when all is said and done, the conviction is sure that the error did not

influence the jury, or had but very slight effect, the verdict and the judgment

should stand, except perhaps where the departure is from a constitutional norm

or a specific command of Congress. But if one cannot say, with fair assurance,

after pondering all that happened without stripping the erroneous action from

the whole, that the judgment was not substantially swayed by the error, it is

impossible to conclude that substantial rights were not affected. The inquiry

cannot be merely whether there was enough to support the result, apart from the

phase affected by the error. It is rather, even so, whether the error itself

had substantial influence. If so, or if one is left in grave doubt, the

conviction cannot stand." Id., at 760-765, 66 S.Ct., **738 at 1245-1248

(citations and footnotes omitted). [FNl]

FN1. It scarcely needs repeating that, since correction may come from the

legislature, considerations of stare decisis are at their strongest when

this Court confronts its previous constructions of a statute. Cf.

Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406-407, 52 S.Ct. 443,

447, 76 L.Ed. 815 (1932) (Brandeis, J.,.dissenting).

II

This interpretation of s 2111 and Rule 52(a) as requiring examination of the

prejudicial effect of all procedural errors is subject to several exceptions.

First, and most importantly, constitutional errors are governed by the Due

Process Clauses of the Fifth and Fourteenth Amendments rather than by s 2111
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and Rule 52(a). See Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17

L.Ed.2d 705 (1967); United States v. Hasting, 461 U.S. 499, 103 S.Ct. 1974,

76 L.Ed.2d 96 (1983). Thus, the test for harmless constitutional error is

stricter than its statutory counterpart. Compare, Chapman, supra, at 24, 87

S.Ct., at 828 (prosecution must establish that the error *461 was "harmless

beyond a reasonable doubt"), with Kotteakos, 328 U.S., at 765, 66 S.Ct., at

1248 (error is harmless unless it had "substantial influence" on the outcome or

leaves one in "grave doubt" as to whether it had such effect). [FN2] In

addition, Congress may, of course, expressly provide that a particular right is

excluded from the operation of the harmless-error rule. Neither of these

exceptions applies to misjoinder in violation of Rule 8, however. Misjoinder

does not ordinarily rise to the level of a constitutional violation, [FN3] and

nothing in the language or *462 history of either the statutory harmless-

error provisions or Rule 8 indicates that Congress chose to except misjoinder

from harmless-error scrutiny. [FN4]

FN2. Until Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d

705 (1967), harmless—error analysis was considered inapplicable to errors

respecting constitutional rights. See id., at 42-44, 87 S.Ct., at 836-

837 (Stewart, J., concurring in result) ("[I]n a long line of cases,

involving a variety of constitutional claims in both state and federal

prosecutions, this Court has steadfastly rejected any notion that

constitutional violations might be disregarded on the ground that they

were 'harmless' " (citing and discussing examples)); see also,

Kotteakos, 328 U.S., at 764-765, and n. 19, 66 S.Ct., at 1247-1248, and

n. 19. In Chapman, we altered this practice and held that "there may be

some constitutional errors which in the setting of a particular case are so

unimportant and insignificant that they may, consistent with the Federal

Constitution, be deemed harmless, not requiring the automatic reversal of

the conviction." 386 U.S., at 22, 87 S.Ct., at 827. Although we have

since held that the Chapman harmless-error test applies to "most

constitutional violations," United States v. Hasting, 461 U.S., at 509,

103 S.Ct., at 1980, harmless-error analeis remains inapplicable to many

constitutional rights. E.g., Vasquez v. Hillery, 474 U.S. 254, 106

S.Ct. 617, 88 L.Ed.2d 598 (1985) (discrimination in grand jury

selection); Connecticut v. Johnson, 460 U.S. 73, 84-88, 103 S.Ct. 969,

976-978, 74 L.Ed.2d 823 (1983) (opinion of BLACKMUN, J.) (Sandstrom

violation); Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d

799 (1963) (right to counsel); Tumey v. Ohio, 273 U.S. 510, 47 S.Ct.

437, 71 L.Ed. 749 (1927) (right to impartial tribunal).

Because the source and nature of the harmless-error test for constitutional

errors does not derive from s 2111 or Rule 52(a), our cases concerning

constitutional errors do not affect, and are not affected by, our decision

today, which applies only to the statutory harmless-error doctrine.

FN3. But cf. Bruton v. United States, 391 U.S. 123, 88 S.Ct. 1620, 20

L.Ed.2d 476 (1968). It is also possible that a particular case of

misjoinder may be so egregious as to constitute a deprivation of due

process. If this were the case, the error would be governed by Chapman
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rather than by s 2111 or Rule 52(a). See n. 4, infra. Of course, a

joinder of claims or parties that was so improper as to violate the Due

Process Clause would undoubtedly also be prejudicial.

FN4. As explained above, the 1919 Act was not intended to codify a rule of

per se reversal for particular rights, much less for misjoinder.

Similarly, as the majority points out, nothing in the legislative history

of Rule 8 indicates an intent to do anything more than set forth the

technical requirements for and limitations on the joinder of claims or

defendants. Ante, at 729, n. 7.

Justice STEVENS’ partial dissent recognizes two further exceptions: (1) "when

an independent value besides reliability of the outcome suggests that

[harmless-error] analysis is inappropriate," and (2) "when the harmlessness of

the error cannOt be measured with precision." Post, at 745. **739 Although

the cases he cites to support these additional exceptions involved

constitutional errors, Justice STEVENS may well be correct in asserting that

they also apply to errors governed by the statutory harmless-error provisions.

I need not decide that question to conclude, as does Justice STEVENS, that--

like the first two exceptions-—neither applies to misjoinder.

The applicability of the exception to protect values other than reliability is

easily disposed of. Rules respecting joinder are based on recognition that the

multiplication of charges or defendants may confuse the jury and lead to

inferences of habitual criminality or guilt by association. McElroy, 164

U.S., at 80, 17 S.Ct., at 32. Apart from this, however, joinder rules do not

serve "an independent value’besides reliability of the outcome" justifying an

exception to the harmless-error principle. Surely it cannot be maintained that

misjoinder affects a right so fundamental to a fair trial that it " ’infect[s]

the validity of the underlying judgment itself, or the integrity of the process

by which that judgment was obtained.’ " Post, at 745, n. 15 (quoting Rose

V. Lundy, 455 U.S. 509, 544, 102 S.Ct. 1198, 1216, 71 L.Ed.2d 379

(1982) (STEVENS, J., dissenting)).

*463 The exception for errors as to which the prejudicial effect cannot be

measured with precision requires closer consideration. As previously noted,

McElroy held that misjoinder is per se reversible because a court can never

safely conclude that it was not prejudicial. 164 U.S., at 81, 17 S.Ct., at

33. However, trial courts routinely inquire into possible prejudice from joint

trials when considering motions for severance under Federal Rule of Criminal

Procedure 14, and appellate courts just as routinely perform that inquiry in

reviewing Rule 14 rulings. [FN5] To be sure, problems of jury confusion

arising from misjoinder may be substantial. It is also quite easy for the jury

to be prejudiced by evidence of other crimes or by inferences from an accused’s

association with other defendants. Thus, it may be that, once the proper test

for harmless error is applied, most misjoinders will in fact result in

reversal. However, the prejudice that may result from misjoinder is not so

difficult to ascertain that it must always be presumed to be present. Whatever

force the holding in McElroy may once have had, its precedential force has

been greatly eroded by the 1919 Act, whose legislative history disapproves of

such presumptions, supra, at -—--, and by subsequent decisions such as
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Kotteakos. [FN6] 'Today, adherence to the view that misjoinder is per se

prejudicial would stand out as a stark and unjustified anomaly, leading to just

the sort of unnecessary reversals that inspired enactment of the *464 1919

Act. To the extent that McElroy states a contrary holding, I would overrule

it.

FNS. The Court correctly notes in its opinion, see ante, at 732, n. 12,

that while the nature of the inquiry under Rules 8 and 14 is similar, the

purposes and scope of these Rules are different.

FN6. Kotteakos rejected the argument that variance between the

indictment and proof at trial should be per se reversible because such

errors "naturally" result in prejudice. Relying on the legislative history

of the harmless-error rule, the Court concluded that such presumptions

should not lightly be inferred. "The only permissible presumption," the

Court said, "would seem to be particular, arising from the nature of the

error and 'its natural effect’ for or against prejudice in the particular

setting." 328 U.S., at 765-766, 66 S.Ct., at 1248.

III

The Court goes on to resolve the harmless-error question. I respectfully

dissent. To begin with, I agree with Justice STEVENS that "[u]ndertaking a

harmless—error analysis is perhaps the least useful function that this Court

can perform." Post, at 746. See United States v. Hasting, 461 U.S., at

520, n. 2, 103 S.Ct., at 1986, n. 2 (opinion of.BRENNAN, J.); see also,

Connecticut v. Johnson, 460 U.S. 73, 102, 103 S.Ct. 969, 985, 74 L.Ed.2d

823 (1983) (POWELL, J., dissenting). Having concluded that a harmless-error

inquiry is required, I, like Justice STEVENS, think we should remand to the

Court of Appeals, **740 which is in a better position than we are to study

the complete trial record with care.

Moreover, it is apparent that the Court’s perfunctory effort to evaluate the

effect of this error is inadequate. The Court tells us simply that the error

is harmless "[i]n the face of overwhelming evidence of guilt shown here...."

Ante, at 739. But where is the "examination of the proceedings in their

entirety" called for by Kotteakos? See 328 U.S., at 762, 66 S.Ct., at

1246. Kotteakos instructs the reviewing court to "ponde[r] all that

happened without stripping the erroneous action from the whole," and expressly

states that "[t]he inquiry cannot be merely whether there was enough to support

the result, apart from the phase affected by the error." Id., at 765, 66

S.Ct., at 1248. Obviously, the existence of overwhelming evidence is relevant

to determining the "effect the error had or reasonably may be taken to have had

upon the jury's decision." Id., at 764, 66 S.Ct., at 1247. But I would

have thought it equally obvious that, at the very least, consideration of the

magnitude of the error in the context of the trial would also be called for;

this the Court has not done. The Court also tells us that the error was

harmless because the same evidence "would likely have been admissible" at a

joint retrial of the defendants without the improper count. Ante, at 732-

733. However, as I thought *465 iKotteakos made clear, that is

irrelevant.’ The crucial thing is the effect the error had in the proceedings

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Page213



106 S.Ct. 725
PAGE 22

(CITE AS: 474 U.S. 438, *465, 106 S.CT. 725, **740)

CONCURRING/DISSENTING OPINION

which actually took place, not whether the same thing could have been done in

hypothetical proceedings. See 328 U.S., at 762—765, 66 S.Ct., at 1246-

1248. Harmless-error analysis is not an excuse for overlooking error because

the reviewing court is itself convinced of the defendant’s guilt. The

determination of quilt is for the jury to make, and the reviewing court is

concerned solely with whether the error may have had a "substantial effect"

upon that body.

Justice Traynor of the California Supreme Court wrote that "the evaluation of

an error as harmless or prejudicial is one of the most significant tasks of an

appellate court, as well as one of the most complex." R. Traynor, The Riddle

of Harmless Error 80 (1970). It is a task this Court is manifestly ill-

equipped to undertake. See United States v. Hasting, supra, at 516-518, 103

S.Ct., at 1984-1985 (STEVENS, J., concurring in judgment). I would remand the

cases for the Court of Appeals to undertake the task.

Justice STEVENS, with whom Justice MARSHALL joins, concurring in part and

dissenting in part.

Rule 52(a) of the Federal Rules of Criminal Procedure provides:

"Harmless Error. Any error, defect, irregularity or variance which does not

affect substantial rights shall be disregarded." (Emphasis added.)

The question presented in No. 84-744 is whether a misjoinder of defendants

prohibited by Rule 8(b) is an error which affects substantial rights. [FN1] In

my opinion, the Court *466 has answered that question incorrectly;

moreover, its opinion unfortunately confuses rather than clarifies the law of

"harmless error."

FN1. Rule 8(b) of the Federal Rules of Criminal Procedure provides: "Two

or more defendants may be charged in the same indictment or information if

they are alleged to have participated in the same act or transaction or in

the same series of acts or transactions constituting an offense or

offenses. Such defendants may be charged in one or more counts together or

separately and all of the defendants need not be charged in each count."

I

Our central task is, of course, to construe Rule 8(b) of the Federal Rules of

Criminal Procedure. Thus, we must consider the history, purpose, and language

of that Rule.

Prior to the adoption of the Federal Rules of Criminal Procedure, this Court

decided that the misjoinder of defendants, as well as the misjoinder of

offenses, was an error that deprived the accused of "a substantial right."

McElroy V. United **741 States, 164 U.S. 76, 80, 17 S.Ct. 31, 32, 41 L.Ed.

355 (1896). McElroy concerned both kinds of misjoinder. Five defendants

were charged with offenses committed on April 16, 1894, and May 1, 1894, but

only three of them were charged with a separate offense committed on April 16,

1894. The two defendants who were not charged with the separate offense made

essentially the same objection to their joint trial as did Dennis Lane in this

case. As to those two defendants, the Government confessed error and the Court

unanimously reversed and remanded for a new trial. [FNZ] As to the other three

defendants, *467 the majority of the Court held that a misjoinder of
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offenses had occurred, and required a new trial without any special showing of

prejudice. After reviewing the misjoinder of defendants and of offenses, the

Court concluded:

FNZ. "It is clear that the statute does not authorize the consolidation of

indictments in such a way that some of the defendants may be tried at the

same time with other defendants charged with a crime different from that

for which all are tried.

***

"It is admitted by the government that the judgments against Stufflebeam

and Charles Hook must be reversed ...." 164 0.8., at 80, 17 S.Ct., at

32.

In confessing error, the Government seemed to concede that reversal was

appropriate without any specific showing of prejudice. See Brief for

United States in McElroy v. United States, 0. T. 1896, No. 402, p. 6 ("It

cannot be certainly affirmed that Stufflebeam and Charles Hook were not

embarrassed and prejudiced, in their defense to the indictments under which

they stood charged, by the fact that they were compelled to make their

defense in a proceeding in which McElroy, Bland, and Hook were prosecuted

for arson committed April 16, 1894, which was on the same day of the

assaults and fifteen days before the arson for which they were tried").

"Necessarily where the accused is deprived of a substantial right by the

action of the trial court, such action, having been properly objected to, is

revisable on error." Ibid.

Thus, almost a half century before the adoption of Rule 8, the Court squarely

held that protection against misjoinder was a "substantial right, " and that the

violation of the misjoinder rule required reversal.

Today, the Court does not dispute that McElroy required reversal for

misjoinder. Instead, the Court suggests, rather obliquely, that three

developments have undermined that holding: (1) the adoption of Rule 8; (2)

the adoption of Rule 52(a) and the passage of the harmless-error statute; and

(3) the development of a harmless~error doctrine in constitutional law.

Ante, at 729-730. The reliance on the harmless--error developments will be

addressed in more detail. Since we are construing Rule 8, however, the

majority’s bare citation to it--and apparent reliance on the history of its

passage-—must be first considered.

The majority seems to be of the view that the adoption of Rule 8 cast doubt on

the validity of McElroy. Ante, at 729. Far from disavowing McElroy,

however, the Federal Rules continued the misjoinder rule. The notes of the

Advisory Committee on Rules state that both subdivisions of Rule 8 represent

"substantially a restatement of existing law." Neither the text of Rule 8, nor

the Advisory Committee Notes, nor the history of the Rule contains any

suggestion that Rule 8 was intended to change the rule of the McElroy case.

Indeed, the Advisory Committee displayed a keen awareness of the McElroy

precedent by citing the opinion in *468 its discussion of misjoinder. [FN3]

At the time the Federal Rules were being considered, moreover, commentators

shared the Advisory Committee’ s view that the Rules merely continued the

misjoinder doctrine in its then current form, and restated existing law. [FN4]
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The principle **742 that misjoinder deprives the accused of "a substantial

right" and therefore is "revisable on error" thus remained the law when the

Federal Rules of Criminal Procedure became effective in 1946.

FN3. See 5 Federal Rules of Criminal Procedure: Documentary History,

Second Preliminary Draft, Feb. 1944, Note to Rule 8, pp. 35—36 ("Since the

counts of two or more indictments consolidated for trial, under 18

U.S.C. s 557, are 'put ... in the same category as if they were separate

counts in one indictment,’ McElroy v. United States, 164 U.S. 76, 77, 17

S.Ct. 31, 32, 41 L.Ed. 355 (1896), this type of joinder is more widely

practiced than is generally realized").

FN4. See Maguire, Proposed New Federal Rules of Criminal Procedure, 23

0re.L.Rev. 56, 59 (1943) ("Subdivision (b) of Rule 9 provides for a joinder

of defendants where they are alleged to have participated in the same act

or transaction or in the same series of acts or transactions constituting

or resulting in an offense, and that they may be charged in one or more

counts, together or separately, in any manner indicating their respective

participation in the offense or offenses.... This rule merely restates the

present Federal statute ..."). "Rule 9" became the current "Rule 8"

without substantial change. See Orfield, Joinder in Federal Criminal

Procedure, 26 F.R.D. 23, 28-29 (1960).

Furthermore, if one reads Rule 8 in conjunction with Rule 14, it is

immediately apparent that the draftsmen of the Rules regarded every violation

of Rule 8 is inherently prejudicial. For Rule 14 authorizes the Court to grant

a severance, even in the absence of a Rule 8 violation, if either the defendant

or the Government is prejudiced by a joinder of offenses or defendants. [FNS]

Thus, it seems clear that the draftsmen of the Rules regarded violations of

Rule 8 as inherently prejudicial, and recognized that even joinders that were

not prohibited by the Rule should be forbidden if a party *469 could

demonstrate actual prejudice. This is the way Professor Charles Wright

interpreted the intent of the draftsmen in his 1969 treatise. He wrote:

FNS. Rule 14 provides, in pertinent part: "If it appears that a defendant

or the government is prejudiced by a joinder of offenses or of defendants

in an indictment or information or by such joinder for trial together, the

court may order an election or separate trials of counts, grant a severance

of defendants or provide whatever other relief justice requires."

"Indeed there would be no point in having Rule 8 if the harmless error

concept were held applicable to it. If that concept could be applied, then

defendant could obtain reversal only if the joinder were prejudicial to him.

But Rule 14 provides for relief from prejudicial joinder, and a defendant can

obtain a reversal, in theory at least, if he has been prejudiced even though

the joinder was proper. If misjoinder can be regarded as harmless error, then

reversal could be had only for prejudice whether the initial joinder was proper

or improper. If that were true, it would be pointless to define in Rule 8 the

limits on joinder, since it would no longer be of significance whether those
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limits were complied with, and the draftsmen would have been better advised to

allow unlimited joinder of offenses and defendants, subject to the power of the

court to give relief if the joinder were prejudicial." 1 C. Wright, Federal

Practice and Procedure, 5 144, p. 329 (1969). [FN6]

FN6. In his current edition, Professor Wright notes that a number of

federal courts have held that misjoinder may be harmless error, but he

concludes that "there remains much to be said for what was once the almost-

unanimous view that misjoinder is never harmless error." 1 C. Wright,

Federal Practice and Procedure: Criminal, s 145, p. 532 (2d ed. 1982).

other commentators have agreed that the structure of the Federal Rules

strongly supports the conclusion that the draftsmen viewed a violation of the

misjoinder rule as inherently prejudicial. [FN7]

FN7. See Note, Harmless Error and Misjoinder Under the Federal Rules of

Criminal Procedure: A Narrowing Division of Opinion, 6 Hofstra L.Rev.

533, 544, n. 65 (1978) ("Implicit in the assertion that rule 8 sets the

limits of tolerable prejudice is the argument that if its purpose is not to

set such limits there is no purpose in the rule. Rule 14 would vest all

questions of joinder in the trial court.... As both rule 14 and rule 8

were included in the rules, rule 8 must have been intended to establish the

outer bounds within which the trial court has discretionary power under

rule 14"). In my view, the majority’s discussion of this issue, ante,

at 732, n. 12, fails to answer this straightforward reading of Rule 8 and

Rule 14.

*470 Thus, a review of the state of the law of joinder at the time the

Federal Rules of Criminal Procedure were adopted, of the Advisory Committee's

intent to restate then-existing law, and of the text of the Rules themselves

requires a conclusion that a Rule 8 misjoinder violation is an error that

affects the substantial rights of the accused and therefore requires reversal

of a conviction.

**743 II

In addition to its unexplained reference to the adoption of Rule 8, the Court

suggests that its new misjoinder rule-—that prejudice must be shown to justify

reversal of a Rule 8 misjoinder error-~15 supported by its interpretation of

developments in the law of "harmless error." Specifically, the Court observes

that the McElroy approach has been undermined by the passage of a harmless-

error statute and rule, ante, at 729, and by the development of a harmless-

error doctrine for constitutional errors, ante, at 729-730. Although the

majority does not distinguish between these two categories, they require

separate analysis. Neither category, however, remotely supports the majority’s

bald assertion that misjoinder should not be viewed as affecting "substantial

rights," and thus not be viewed as inherently-prejudicial.

The majority refers to the current harmless—error statute, 28 U.S.C. s

2111, and to Rule 52(a). As the majority points out, both define harmless

error in terms of whether a violation affects "substantial rights." [FN8]

Since this Court had already made clear that misjoinder affected "substantial
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*471 rights," McElroy, 164 U.S. 76, 17 S.Ct. 31, 41 L.Ed. 355 (1896), it

is curious that the majority concludes, with no support at all, that the

passage of a statute and Rule which allowed for correction of errors that did

not affect "substantial rights" somehow changed the legal status of a violation

that had been described in precisely those words. This view is especially

curious when it is remembered that the Rule governing joinder was viewed by the

draftsmen as a restatement of existing law.

FN8. See 28 U.S.C. s 2111 ("On the hearing of any appeal or writ of

certiorari in any case, the court shall give judgment after an examination

of the record without regard to errors or defects which do not affect the

substantial rights of the parties"); Fed.Rule Crim.Proc. 52(a) ("Any

error, defect, irregularity or variance which does not affect substantial

rights shall be disregarded").

To be sure, McElroy was decided before the first harmless-error statute was

passed in 1919. That statute, a reaction to the hypertechnicality that had

developed in American jurisprudence, did mark a significant change in our

system’s view of the effect of error. [FN9] But it is a long leap from that

recognition to a view that the passage of the harmless’error statute in 1919--

and the subsequent adoption of Rule 52(a) in 1946 and the passage of the

current harmless-error statute in 1949--summarily jettisoned all prior

jurisprudence on the errors that affected "substantial rights." Indeed,

interpretations of the 1919 statute accorded it a very different mission. As

Justice Frankfurter explained in refusing to require a showing of prejudice to

justify reversal for a statutory violation: "Suffice it to indicate, what

every student of the history behind the Act of February 26, 1919, knows, that

that Act was intended to prevent matters concerned with the mere etiquette of

trials and with the formalities and minutiae of procedure from touching the

merits of a verdict." Bruno v. United States, 308 U.S. 287, 294, 60 S.Ct.

198, 200, 84 L.Ed. 257 (1939). And, while Rule 52(a) and the 1949 harmless-

error statute were changed in a way that some commentators have found

significant, [FNlo] the *472 continuation **744 of "substantial rights" as

the benchmark for assessing the harmlessness of error provides no support for

the proposition that anyone intended to change something that had been found to

affect a "substantial right" into something that did not affect a substantial

right.

FN9. For a discussion of the background of the 1919 statute, see

Kotteakos V. United States, 328 U.S. 750, 758-760, 66 S.Ct. 1239, 1244-

1245, 90 L.Ed. 1557 (1946).

FN10. The 1919 statute referred to "technical errors, defects, or

exceptions which do not affect the substantial rights of the parties."

40 Stat. 1181, 28 U.S.C. s 391 (1946 ed.) (emphasis added). Rule

52(a) referred to "[a]ny error, defect, irregularity or variance which does

not affect substantial rights"; the 1949 statute referred to "errors or

defects which do not affect the substantial rights of the parties." 28

U.S.C. s 2111. see Note, 6 Hofstra L.Rev., supra n. 7, at 540 (discussing
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possible significance of change). But cf. H.R.Rep. No. 352, 815t Cong.,

lst Sess., 18 (1949) (new harmless—error statute intended to "incorporate"

former harmless-error statute); Rule 52(a), Notes of Advisory Committee on

Rules, 18 U.S.C.App., p. 657 (Rule intended as "a restatement of

existing law"); Kotteakos, 328 U.S., at 757, n. 9, 66 S.Ct., at 1243,

n. 9 (citing Advisory Committee comment that Rule 52(a) was intended as

" ’a restatement of existing law' ").

Thus, neither the harmless-error statute, passed within a few years of the

adoption of Rule 8, nor Rule 52(a), adopted at the same time as Rule 8, changed

the interpretation of the misjoinder rule reflected in Rule 8.

The harmless-error statute and Rule are, however, at least relevant to the

inquiry at hand. In contrast, the majority's reliance on Chapman v.

California, 386 U.S. 18, 87 S.Ct. 824, 17 L.Ed.2d 705 (1967), ante, at 729-

730, is plainly misplaced. The majority observes: "Clearly, Chapman and

Hasting dictate that the harmless-error rule governs here." Ante, at

730. Nothing could be less clear. This case does not involve a claim of

constitutional error. The harmless—error doctrine that was enunciated in

Chapman thus does not settle the issue raised by this case. Simply because

constitutional errors may be subject to a harmless—error inquiry does not mean

that all nonconstitutional errors must be subject to harmless-error analysis,

and this Court has never so held. [FN11] Rather, our mission in

*473 reviewing nonconstitutional errors is, first, to discern whether the

rule or statute which is being violated was intended to be subject to harmless-

error analysis. If there is a definitive answer to that question, our inquiry

should be at an end. [FN12] If there is no definitive answer, then we must try

to assess the rule or statute in question in light of the purpose of the

harmless-error rule and statute. We should not, however, rewrite existing law

by adopting a presumption that, simply because a violation is

nonconstitutional, it is automatically subject to harmless—error inquiry.

FN11. That the Court has recognized the difference between constitutional

and nonconstitutional harmless-error inquiries is reflected in the

considerable difference in the Court’s standards on these two subjects.

Compare Chapman, 386 U.S., at 24, 87 S.Ct., at 828 ("before a federal

constitutional error can be held harmless, the court must be able to

declare a belief that it was harmless beyond a reasonable doubt"), with

Kotteakos v. United States, 328 U.S., at 765, 66 S.Ct., at 1248 (in

nonconstitutional cases, "[t)he inquiry ... is ... whether the error itself

had substantial influence"). To the extent that the majority ultimately

cites the Kotteakos standard as governing this case, ante, at 731-

732, it is consistent with this distinction in our case law; to the extent

that the majority suggests that Chapman controls the outcome of this

case, however, ante, at 730, it reveals confusion about this

distinction.

FN12. Cf. Chevron U.S.A. Inc. v. Natural Resources Defense Council,

Inc., 467 U.S. 837, 842-843, 104 S.Ct. 2778, 2781, 81 L.Ed.2d 694 (1984) (

"If the intent of Congress is clear, that is the end of the matter; for
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the court ... must give effect to the unambiguously expressed intent of

Congress").

As the majority observes, the Court’s willingness to invoke the harmless—error

doctrine has expanded dramatically in recent years. This expansion is a source

of considerable concern, [FN13] particularly because the Court has often been

unclear and imprecise in its increasingly frequent invocation of

harmless *474 error. [FN14] In my view, **745 harmless—error analysis is

inappropriate in at least three situations: (1) when it is clear that a

statute or Rule was not intended to be subject to such a rule; (2) when an

independent value besides reliability of the outcome suggests that such

analysis is inappropriate; [FN15] and (3) when the harmlessness of an error

cannot be measured with precision. [FN16] In my View, misjoinder clearly falls

into the first *475 category. It also has elements of the second and

third. Misjoinder implicates the independent value of individual

responsibility and our deep abhorrence of the notion of "guilt by

association." Our criminal justice system has expanded considerably in its

tolerance of multiple joinders and massive conspiracy trials. The rule against

misjoinder remains, however, as an ultimate safeguard of our cherished

principle that one is tried for one’s own deeds, and not for another’s. [FN17]

The harmfulness of misjoinder is also the type of error that has consequences

that are difficult to measure with precision. [FN18] These concerns may or may

not outweigh the societal interests that motivate the Court today, but they are

surely strong enough to demonstrate that the draftsmen of the Federal Rules

acted responsibly when they adhered to the time-honored rule of the McElroy

case. The misjoinder Rule that they crafted is clear, and should be

respected. [FN19] Misjoinder affects "substantial rights,” and should lead to

reversal.

FN13. See Comment, Harmless Error: Abettor of Courtroom Misconduct, 74

J.Crim.L. & C. 457, 475 (1983) ("The harmless error standards as currently

applied in review of criminal trials are eroding the integrity of the

criminal justice system by encouraging violations of longstanding trial

rules"); Goldberg, Harmless Error: Constitutional Sneak Thief, 71

J.Crim.L. & C. 421, 422 (1980) ("the doctrine of harmless constitutional

error destroys important constitutional and institutional values"); Note,

Harmful Use of Harmless Error in Criminal Cases, 64 Cornell L.Rev. 538,

540 (1979) ("increased use of harmless error analysis is inherently

dangerous regardless of whether the errors violate the Constitution,

statutes, or the common law") (footnotes omitted); Cameron & Osborn, When

Harmless Error Isn’t Harmless, 1971 Law & Social Order 23, 42 ("while the

harmless error doctrine is an extremely useful device ... it is not one

that is without its dangers"). Cf. United States v. Jackson, 429 F.2d

1368, 1373 (CA7 1970) (Clark, J., sitting by designation) (" 'Harmless

error’ is swarming around the 7th Circuit like bees.... [T]he courts may

have to act to correct a presently alarming situation").

FN14. See Field, Assessing the Harmlessness of Federal Constitutional

Error-~A Process in Need of a Rationale, 125 U.Pa.L.Rev. 15, 32 (1976) (
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"In sum, the case law on the content of the harmless error standard is less

than lucid. There is some indication that Supreme Court opinions slip back

and forth from one suggested standard to another, without explicit notice

of the change, though the change could produce different results in many

cases"); Saltzburg, The Harm of Harmless Error, 59 Va. L. Rev. 988

(1973) ("Chaos surrounds the standard for appellate review of errors in

criminal proceedings"); Mause, Harmless Constitutional Error: The

Implications of Chapman v. California, 53 Minn. L. Rev. 519, 557 (1969) (

"the Court, if only in an effort to further the interest of net judicial

economy, should attempt to delineate certain well-defined classes of

constitutional error which require automatic reversal").

FN15. In the constitutional area, the Court has made clear that certain

independent values render a harmless-error analysis inappropriate. See,

e. g., Rose v. Mitchell, 443 U. S. 545, 99 S. Ct. 2993, 61 L. Ed. 2d 739

(1979) (racial discrimination in the selection of a grand jury is not

subject to harmless-error analysis); Chapman, 386 U. 8., at 23, 87

S. Ct., at 827 ("there are some constitutional rights so basic to a fair

trial that their infraction can never be treated as harmless error"). Cf.

Rose v. Lundy, 455 U. S. 509,544,102 S. Ct. 1198, 1216, 71 L. Ed. 2d 379

(1982) (STEVENS, J., dissenting) (some constitutional errors "are so

fundamental that they infect the validity of the underlying judgment

itself, or the integrity of the process by which that judgment was

obtained").

FN16. In Holloway v. Arkansas, 435 U. S. 475, 491, 98 S. Ct. 1173,1182,

55 L. Ed. 2d 426 (1978), Chief Justice BURGER explained that harmless error

was inappropriate in assessing the constitutional error of inappropriate

joint representation in part because such an inquiry required "unguided

speculation." See also Note, 64 Cornell L. Rev., supra n. 13, at 563-564

("Holloway’ s rationale naturally extends beyond the sixth amendment: it

suggests that a rule of automatic reversal should apply to those

fundamental, pervasive errors that have uncertain prejudicial impact....

The rule of automatic reversal should be extended to all errors, whether or

not pervasive or constitutional, that result in unascertainable

prejudice") (footnotes omitted).

FN17. Cf. Krulewitch v. United States, 336 U.S. 440, 457-458, 69 S.Ct.

716, 724-725, 93 L.Ed. 790 (1949) (Jackson, J., concurring) ("Few

instruments of injustice can equal that of implied or presumed or

constructive crimes. The most odious of all oppressions are those which

mask as justice"). -

FN18. See Note, 6 Hofstra L.Rev., supra n. 7, at 563 (harmless error "is

inaccurate as a test for ascertaining the prejudice resulting from

misjoinder because of the impossibility of determining the extent of that

prejudice").

FN19. The majority’s suggestion that two Supreme Court opinions have held
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misjoinder subject to the harmless-error rule is erroneous. The majority

writes: "A holding directly involving misjoinder again indicated the

harmless-error rule should apply." Ante, at 730. The decision cited by

the majority for this proposition, Schaffer v. United States, 362 U.S.

511, 80 S.Ct. 945, 4 L.Ed.2d 921 (1960), explicitly found no Rule 8 error

and explicitly disavowed the type of l'indication" claimed by the majority.

See 362 U.S., at 517, 80 S.Ct., at 948 ("The harmless-error rule, which

was the central issue in Kotteakos, is not even reached in the instant

case, since here the joinder was proper under Rule 8(b) and no error was

shown"). Thus, the majority's discussion of Schaffer, ante, at 730-731,

is completely beside the point. Indeed, one year after Schaffer was

decided, it was read to support, not the majority’s conclusion, but the

viability of the McElroy rule. See Ward v. United States, 110

U.S.App.D.C. 130, 137, 289 F.2d 877, 878 (1961) (Burger, J.) (citing

Schaffer and McElroy to reject Government suggestion that defendant

must show prejudice to obtain reversal after misjoinder of defendants has

been established).

Similarly, the majority's claim that Kotteakos "suggested that the

harmless-error rule could similarly apply" to misjoinder, ante, at ----,

vastly overstates the case. The Court noted that a possible joinder

violation gave added weight to its conclusion that the error before it was

not harmless. 328 U.S., at 774-775, 66 S.Ct., at 1252. The Court

observed that "s 269 [the harmless-error statute] carries the threat of

overriding the requirement of s 557 for substituting separate counts in the

place of separate indictments, unless the application of s 269 is made with

restraint. The two sections must be construed and applied so as to bring

them into substantial harmony, not into square conflict." Id., at 775,

66 S.Ct., at 1253. This expression of concern about the possible effect of

harmless error on misjoinder, however, hardly supports the notion that

Kotteakos held misjoinder subject to harmless-error analysis. And,

despite the majority’s View that its holding is the only way to bring

harmless error and misjoinder into "substantial harmony," ante, at 732,

a conclusion that misjoinder necessarily affects substantial rights

produces the same harmony.

*476 **746 III

Undertaking a harmless-error analysis is perhaps the least useful function

that this Court can perform, cf. United States v. Hasting, 461 U.S. 499,

516-518, 103 S.Ct. 1974, 1984-1985, 76 L.Ed.2d 96 (1983) (STEVENS, J.,

concurring in judgment). For that reason, a decision that a harmless-error

inquiry is required should lead to a remand to the Court of Appeals, which is

in a far better position than we are to study the complete trial record with

care. The majority’s opinion in this case confirms the general advisability of

that approach.

The Court's conclusion that Dennis Lane suffered no prejudice is based on

three cursory observations. First, the Court asserts, with no explanation,

that there was "overwhelming evidence" of his guilt. Ante, at 732. There

are at least two problems with this observation. The first is that the

majority fails to appreciate the Kotteakos recognition that the harmless—
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error inquiry is entirely distinct from a sufficiency-of—the-evidence inquiry.

[FN20] The second is that, *477 even if it were faithfully applying the

Kotteakos distinction between sufficiency of the evidence and harmless

error, the majority utterly fails to explain its statement about "overwhelming

evidence." A reading of Kotteakos reveals that-only the most painstaking

and thorough review of an entire trial record can justify a conclusion that its

standard has, or’has not, been met. The opinion the Court announces today

contains no indication that it has made that kind of analysis of the case

against Dennis Lane. [FN21]

FNZO. In Kotteakos, the Court accepted the defendants’ concession that

the evidence was not "insufficient, if considered apart from the alleged

errors relating to the proof and the instructions at the trial." 328

U.S., at 753, 66 S.Ct., at 1242. The Court went on to emphasize that the

harmless-error analysis is fundamentally different from the sufficiency

analysis. "The inquiry cannot be merely whether there was enough to

support the result, apart from the phase affected by the error. It is

rather, even so, whether the error itself had substantial influence. If

so, or if one is left in grave doubt, the conviction cannot stand."

Id., at 765, 66 S.Ct., at 1248. Even though the evidence was concededly

sufficient without the errors, the Court thus found the errors not

harmless, and the convictions reversible. The majority quotes the relevant

passage from Kotteakos, ante, at 732, but fails to reflect its principle

in its analysis.

FN21. The only specific evidence even mentioned by the majority--the

testimony of Heard and Lankford, ante, at 732, n. 13--represents

accomplice testimony. Such testimony is, of course, generally recognized

as posing special evidentiary problems. See, e.g., 1 J. Weinstein & M.

Berger, Weinstein's Evidence P 107(04], pp. 107-50--107-51 (1985); 3 S.

Gard, Jones on Evidence 5 20:60, pp. 736—737 (6th ed.1972).

Second, the Court notes that the jury was properly instructed to evaluate the

evidence under each count and against each defendant separately. Since that

instruction should be given routinely in every case in which there is a joinder

of defendants or offenses, it surely cannot be regarded as an adequate response

to a claim that a misjoinder was prejudicial. [FN22]

FN22. Indeed, in the year following Kotteakos, this Court made clear

that proper jury instructions might not alleviate the problems inherent in

joint trials:

"The grave danger in this case, if any, arose not from the trial court’s

rulings upon admissibility or from its instructions to the jury. As we

have said, these were as adequate as might reasonably be required in a

joint trial. The danger rested rather in the risk that the jury, in

disregard of the court's direction, would transfer, consciously or

unconsciously, the effect of the excluded admissions from the case as made

against Goldsmith and Weiss across the barrier of the exclusion to the

other three defendants." Blumenthal v. United States, 332 U.S. 539,
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559, 68 s.ct. 248, 257, 92 L.Ed. 154 (1947).

*478 **747 Finally, the Court rather hesitantly suggests that the

evidence on Count 1 "would likely have been admissible" in a joint retrial on

Counts 2-6, ante, at 732. The Court thus assumes that a joint retrial is

inevitable. Of course, if misjoinder is found only as to Dennis Lane, as I

suggest below, then the majority’ 5 point collapses. In any event, nothing in

Kotteakos or in our harmless-error precedents suggests that this Court

should find an error harmless because of the Court’s completely untested

speculations about a possible future retrial. Not surprisingly, Kotteakos

suggests precisely the opposite. [FN23]

FN23. "The Government’s theory seems to be, in ultimate logical reach,

that the error presented by the variance is insubstantial and harmless, if

the evidence offered specifically and properly to convict each defendant

would be sufficient to sustain his conviction, if submitted in a separate

trial. For reasons we have stated and in view of the authorities cited,

this is not and cannot be the test under s 269 [the harmless error

statute]." 328 U.S., at 767, 66 s.ct., at 1249.

A determination that an error was harmless is an extremely weighty

conclusion; it implicates profound notions of fairness and justice. [FN24]

Even if the majority is correct that Rule 8 misjoinder should be subject to

harmless-error analysis, I am convinced that the majority’ s summary finding of

harmless error in this case fails to give the issue the attention it deserves.

[FN25]

FN24. See R. Traynor, The Riddle of Harmless Error 80 (1970) ("[T]he

evaluation of an error as harmless or prejudicial is one of the most

significant tasks of an appellate court, as well as one of the most

complex. Each evaluation bears upon our traditional understanding that

fair trial encompasses not only fair notice and an adequate opportunity to

be heard before the appropriate tribunal, but also an orderly presentation

of evidence and a rational application of the law thereto").

FN25. A more searching review of the record might require the majority to

confront certain troublesome aspects of this erroneous joinder. The

majority might have to confront the fact that at least 9 of the

Government’s 26 witnesses--more than one third--addressed the El Toro fire,

the offense for which Dennis Lane was not charged. See Testimony of Morris

Loewenstern, Tr. 33-43; Testimony of Earl Simpson, id., at 44-50;

Testimony of Cindy Wright, id., at 58-59;. Testimony of David Lard, id., at

62-89, 96-103; Testimony of Ben Shaw, id., at 103-112; Testimony of Jack

Stotts, id., at 113-123; Testimony of Wayne Cox, id., at 123-132;

Testimony of Jay Messenger, id., at 139-157; and Testimony of Sidney

Heard, id., at 230-243. It might have to confront the fact that two of the

defense witnesses similarly focused on the El Toro fire. See Testimony of

Janie Malone, id., at 681-736; Testimony of Jess Maddox, id., at 891-894.

It might have to confront the fact that, in their closing arguments, both
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the Government and the defense counsel devoted considerable attention to

the El Toro fire. See id., at 989-993; defense’s closing arg., id., at

1008-1014. And it might, finally, have to confront the fact that the

prosecutor's closing words to the jury were that "each of these charges has

been proved against J.C. Lane and Dennis Lane beyond a reasonable

doubt." Id., at 1051 (emphasis added).

This is not to say that I have studied the record with sufficient care to

conclude that, if misjoinder is subject to harmless-error analysis, the

error here was not harmless. Rather, it is to say that I am convinced that

the majority’s opinion gives no indication of having wrestled with the

complexities of the 1,000-page trial transcript in a manner that would

permit its confident assertion that the error was harmless.

*479 IV

I agree with the Court’s conclusion that the evidence was sufficient to

sustain both convictions of mail fraud and therefore join Part III of its

opinion. I also agree with the judgment insofar as it upholds the conviction

of James Lane. It is perfectly clear that the violation of Rule 8(b)——the rule

prohibiting the improper joinder of defendants i-occasioned by the misjoinder

of Count 1 did not affect James Lane because he was the defendant in Count 1.

But since there is no claim that the son, Dennis Lane, took any part in Count

1 (the mail fraud regarding the 1979 El Toro Restaurant **748 fire), I

believe that his right not to be joined as a defendant in his father’s trial

for that felony was a "substantial right" that was adversely affected by the

misjoinder.

In my view, the Court’s opinion misconstrues the history and purpose of Rule

8, sows further confusion in the Court’s *480 harmless-error jurisprudence,

and fails to make the kind of harmless-error analysis that Rule 52(a)

requires. Because I do not consider these errors harmless, I respectfully

dissent from the judgment regarding Dennis Lane in No. 84-744.

END OF DOCUMENT
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Defendant was convicted in the United States District Court for the Southern

District of New York, Charles S. Haight, Jr., J., of wire fraud, transporting

fraudulent securities in interstate commerce, and conspiring to commit those

crimes. Defendant appealed. The Court of Appeals, Pierce, Circuit Judge, held

that: (1) evidence supported finding that telexes were overt acts of

conspiracy within statute of limitations, which established timeliness of

prosecution; (2) evidence supported convictions for wire fraud, even if

defendant did not personally send telexes; and (3) defendant’s Sixth Amendment

rights were violated by district judge’ s refusal to instruct jury on definition

of "securities" and to let jury decide whether fictitious equipment leases were

within meaning of statute prohibiting transportation of stolen "securities. "

Affirmed in part, reversed in part, and remanded.

[1] CRIMINAL LAW k149

110k149

Evidence supported finding that telexes sent within limitations period were

intended to stall repayment of credit previously issued on collateral of

fictitious equipment leases and to lull lender into not discovering fraud and,

thus, communications were acts within wire fraud statute and overt acts of

conspiracy, rather than acts of concealment after attainment of objectives of

conspiracy. 18 U. S. C. A. s 3282.

[1] CRIMINAL LAW k150

110k150

Evidence supported finding that telexes sent within limitations period were

intended to stall repayment of credit previously issued on collateral of

fictitious equipment leases and to lull lender into not discovering fraud and,

thus, communications were acts within wire fraud statute and overt acts of

conspiracy, rather than acts of concealment after attainment of objectives of

conspiracy. 18 U. S. C. A. s 3282.

[2] TELECOMMUNICATIONS R363

372k363

Evidence supported convictions for wire fraud based on findings that defendant

was consulted before coconspirator sent telexes to lender, that communications

were integral to scheme to defraud lender through fictitious equipment leases

offered as collateral for line of credit, and that communications were

reasonably foreseeable part of scheme in which defendant participated, even

though defendant did not personally send or instruct coconspirator to send

telexes. 18 U.S.C.A. s 1343.
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[3] CRIMINAL LAW k641.5(7)

110k641.5(7)

Coconspirator’s joinder in motion to disqualify defendant's attorney was

sufficient to assert conflict of interest supporting disqualification even

though coconspirator had never been client of attorney; coconspirator had been

privy of his employer at deposition of coconspirator in prior civil lawsuit

against employer in which attorney had appeared on behalf of employer.

[4] CRIMINAL LAW k641.5(.5)

110k641.5(.5)

Defendant's Sixth Amendment right to counsel was not violated by district

court’s disqualification of defendant's attorney for conflict of interest from

prior representation involving coconspirator, despite district court's failure

to personally address defendant on disqualification; attorney had agreed to

withdrawal and district court had authority to insist that defendant be

represented by counsel who did not have conflicts of interest. U.S.C.A.

Const.Amend. 6.

[5] CRIMINAL LAW k1173.2(2)

110k1173.2(2)

District court’s decision not to charge jury on all elements of charged crime

is error that has effect of relieving prosecution of its burden of proving

every element beyond reasonable doubt.

[6] JURY k34(3)

230k34(3)

Defendant’s Sixth Amendment rights were violated by district judge's refusal to

instruct jury on definition of "securities" and let jury decide whether

fictitious equipment leases were within meaning of statute prohibiting

transportation of stolen "securities," after district court had made

preliminary determination that leases in question possibly could be

"securities." U.S.C.A. Const.Amend. 6; 18 U.S.C.A. ss 2311, 2314.

See publication Words and Phrases for other judicial constructions and

definitions.

[6] RECEIVING STOLEN GOODS k9(1)

324k9(1)

Defendant’s Sixth Amendment rights were violated by district judge’s refusal to

instruct jury on definition of "securities" and let jury decide whether

fictitious equipment leases were within meaning of statute prohibiting

transportation of stolen "securities," after district court had made

preliminary determination that leases in question possibly could be

"securities." U.S.C.A. Const.Amend. 6; 18 U.S.C.A. ss 2311, 2314.

See publication Words and Phrases for other judicial constructions and

definitions.

[7) CRIMINAL LAW k1170(1)

110k1170(1)

District court’s refusal to allow defendant to present evidence that equipment

leases at issue were not "securities" within meaning of statute prohibiting
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transportation of fraudulent "securities" and refusal to instruct jury on issue

created structural error in trial process that required reversal of defendant's

conviction. 18 U. S. C. A. ss 2311, 2314.

[7] CRIMINAL LAW k1173.2(2)

110k1173. 2(2)

District court’s refusal to allow defendant to present evidence that equipment

leases at issue were not "securities" within meaning of statute prohibiting

transportation of fraudulent "securities" and refusal to instruct jury on issue

created structural error in trial process that required reversal of defendant’s

conviction. 18 U. S. C. A. ss 2311,2314.

[8] CRIMINAL LAW k1190

110k1190

Reversal of conviction for offense of transporting fraudulent securities did

not affect conviction for conspiracy to commit wire fraud and to transport

fraudulent conspiracies, or convictions for underlying wire fraud; additional

conspiratorial conduct of wire fraud still supported conspiracy conviction

after reversal of conviction for other object of conspiracy.

*1026 Michael S. Devorkin, New York City (Doar Devorkin & Rieck, of

counsel), for defendant-appellant.

Nelson W. Cunningham, Asst. U. S. Atty., New York City (Roger S. Hayes, U. S.

Atty. S. D. N. Y. of counsel), for appellee.

Before CAKES, PIERCE and PRATT, Circuit Judges.

PIERCE, Circuit Judge:

Steven E. Rogers appeals from a judgment of conviction, entered after a

jury trial in the United States District Court for the Southern District of New

York (Charles S. Haight, Jr., Judge ). Rogers was convicted of conspiring to

commit wire fraud and to transport fraudulent securities in interstate or

foreign commerce, in violation of 18 U. S. C. s 371; wire fraud, in violation

of 18 U. S. C. s 1343; and transporting a fraudulent security in interstate

or foreign commerce, in violation of 18 U. S. C. s 2314. For the reasons set

forth below, we affirm in part and reverse in part, and remand to the district

court.

BACKGROUND

Steven E. Rogers was the Director of International Operations of Trend

International, a subsidiary of the Trend Group. Leonard Hoffman was Vice

President of Administration and oversaw the finances of Trend Group in

Connecticut. Trend Group was primarily a financial services business and Lease

Trend, one of its subsidiaries, was mainly in the business of leasing

equipment, which it had purchased, to end users of the equipment. The lessee

submitted an application to Lease Trend and agreed to make periodic payments

once the equipment was delivered, installed and accepted. To obtain financing

for the purchase of the equipment, Lease Trend borrowed money from a funding

source, such as a bank. The funding source, in turn, would get a security

interest in the equipment and an assignment from Lease Trend of the payments it

was to receive from the lessee.

In July 1984, Trend Group established a one-year, $2 million revolving line of
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credit with Banque de L’Union Europeenne ("BUE"), a French bank, to finance

equipment lease transactions. To draw upon the line of credit, Trend Group was

to present a complete lease package, including a lease signed by the lessee and

a letter from a financing source stating that it would lend money for permanent

financing of the equipment. The money BUE lent to Trend Group was to be

partial financing for the purchase of the equipment, to pay the manufacturer

while he finished installing the equipment. Trend Group was permitted to

borrow the funds from BUE for 180 days.

Rogers and Hoffman were the individuals at Lease Trend responsible for

administering the BUE line of credit. As of August 15, 1984, Trend Group had

tendered signed leases it had on hand to borrow approximately $950,000 from

BUE. Despite this, by the end of August 1984, Trend Group had, according to

Hoffman, "almost zero cash in the company." Hoffman testified that he reported

this to Rogers and the two of them agreed to submit falsified lease packages to

BUE *1027 and to borrow money on this collateral. Hoffman constructed phony

lease packages and brought them to Rogers, who signed his own name on behalf of

Trend Group and forged the signatures of the lessee where required. Hoffman

and Rogers submitted fifteen to twenty phony lease packages. By March 1985,

Trend Group had exhausted its $2 million line of credit with BUE, and there was

no possibility of drawing further on the line of credit. Trend Group began

falling behind on interest payments for both the phony and legitimate leases,

as some of both types of leases remained in BUE's possession longer than the

180 days permitted under the revolving credit line. In late March 1985,

Christiane Godchaux, whose duties included loan administration and

documentation at BUE, began requesting the payment of back interest and

explanations of why the older leases had not been repaid within 180 days.

Hoffman responded in a series of letters and telexes. He testified that

he was "stalling for time." In these communications, Hoffman falsely

represented the status of the phony lease packages and stated false excuses for

the late payments. Hoffman discussed these series of communications with

Rogers before sending each of them out. In one telex, sent on June 4, 1985,

Hoffman falsely stated that several leases held by BUE for nearly a year were

experiencing installation problems, and he set out a schedule of when the

equipment covered by the leases should be installed. In a letter dated June 6,

1985, Hoffman offered to exchange four older legitimate leases for a new phony

lease. He then forwarded a phony lease package with Focus 4, Inc., a

California printing concern, as the lessee. In the lease package, Rogers had

forged the signatures of Focus 4 officials. Hoffman testified that this lease

package was sent out so that Trend Group would not have to repay BUE $191,000

then owing on the four older leases. BUE permitted the exchange of the four

older leases with the Focus 4 lease. Through June 1985, Godchaux continued to

request from Trend Group payment of unpaid interest and principal. On June 25,

1985, Hoffman sent her another telex falsely stating that the leases in BUE’s

possession would be taken out in accordance with the schedule set out in the

June 4, 1985 telex.

Trend Group never repaid the $2 million it had borrowed under the line of

credit with BUE. BUE sued and obtained a judgment against Lease Trend, and

made efforts to collect on the leases it held as collateral. Prior to

indictment, Rogers executed for the prosecution's benefit a written waiver of

the statute of limitations for any offenses committed on or after May 30, 1985.
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On June 12, 1990, a four-count indictment was filed against Rogers and

Hoffman. Count One charged them with conspiring to commit wire fraud, in

violation of 18 U.S.C. s 1343, and conspiring to transport forged and

fraudulent securities in interstate and foreign commerce, in violation of 18

U.S.C. s 2314. The objects of the conspiracy were the creation by Rogers and

Hoffman of a scheme to defraud investors to obtain money and property by means

of false and fraudulent representations and promises using wire communications,

and the transportation of forged securities in interstate commerce. The

indictment alleged that the conspiracy was achieved by the defendants and their

co-conspirators via the forging and creation of fictitious equipment leases

which were provided to BUE, as collateral, to induce BUE to advance monies to

Lease Trend; and that the defendants and their co—conspirators forged and

created fictitious equipment leases and assorted documentation, and provided

them to BUE so that Lease Trend would not have to repay earlier loans. Listed

also as overt acts were: Hoffman's sending of telexes from Lease Trend’s

Connecticut office to Paris, France, on June 4 and 25, 1985; Rogers’ causing a

letter to be sent from Lease Trend to Godchaux at BUE on June 6, 1985; and

that on June 6 and 21, 1985, Hoffman caused letters to be sent from Lease Trend

to Godchaux at BUE. Count Two charged Rogers and Hoffman with committing wire

fraud through a telex wire communication on approximately June 4, 1985, in

violation of 18 U. S. C. s 1343, and Count Three charged them with committing

wire fraud through a telex wire communication on approximately June 25,1985.

Under Count Four, Rogers and Hoffman were charged with transporting *1028 a

fraudulent security in interstate commerce on or about June 6, 1985, in

violation of 18 U.S.C. s 2314.

Prior to trial, Rogers moved to dismiss Counts One through Three,

claiming that the alleged conspiracy had terminated in March 1985 and that

prosecution under the conspiracy and substantive wire fraud counts was barred

by the five-year statute of limitations, 18 U. S. C. s 3282. He moved also to

dismiss Count Four because the Focus 4 lease was not a security within the

meaning of 18 U. S. C. s 2311. In an order dated January 24, 1991, the

district court denied his motion, ruling that the statute of limitations had

not lapsed, and that the Focus 4 lease was a security as a matter of law.

Also, the court denied Rogers' request for a hearing to offer testimony on the

question of whether the equipment lease named in Count Four was a security.

On January 2, 1991, Hoffman pleaded guilty to Count Four of the indictment and

agreed to testify on behalf of the Government at Rogers' trial. On January 7,

1991, the Government moved to disqualify as Rogers’ attorney, Gary D. Rafsky,

Esq., who is Rogers’ son. In its memorandum of law in support of the motion,

the Government asserted that in preparation for trial it had recently

discovered that Rafsky had represented Hoffman at a 1986 deposition in

connection with a civil lawsuit arising out of the same facts; that it

anticipated that Hoffman would be a key trial witness against Rogers; and that

this created a conflict of interest for Rafsky. The Government argued that

Rafsky, in representing Rogers and cross-examining Hoffman, would unfairly rely

upon confidential attorney-client communications he received from Hoffman, and

that Rafsky, to avoid becoming a fact-witness at trial, might limit his cross-

examination of Hoffman, which might impair his representation of Rogers.

A hearing was held the next day, at which Hoffman joined in the Government's

motion. After hearing the Government’s presentation, the judge asked Rafsky
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his "perception" on the motion for his disqualification. Rafsky responded:

I do believe it’s clear that there is a conflict in my representation,

particularly in light of the fact that having just learned that Mr. Hoffman

will be a key witness and in that regard, while I am not happy with the

prospect of disqualification, I understand what the obligations are and would

have to concur with the government in that respect.

Rafsky also stated that when he had suggested to Rogers the possibility of

continuing to represent him, but not to cross-examine Hoffman, Rogers had

decided against such a limitation. After a brief discussion, the court excused

Rafsky from the case as Rogers’ primary attorney. The Assistant United States

Attorney then stated: "Mr. Rogers is in court, and I should note for the

record that he has been present throughout this entire proceeding." The judge

then instructed Rogers that he could apply for the appointment of counsel, if

warranted under his present economic circumstances. Thereafter, John Burke,

Esq., was appointed, pursuant to the Criminal Justice Act, as substitute

counsel.

On January 24, 1991, Burke raised the issue of whether Rafsky would be

able to assist in Rogers' defense "in any way possible with the exception of

the cross examination or anything to do with Mr. Hoffman in this matter." The

district court issued an order the next day addressing that issue. In that

order, the court directed that in any consultation between Rafsky, as former

counsel to Rogers, and Burke, as successor counsel, Rafsky was not to reveal

and Burke was not to inquire into any confidential information or secrets

Rafsky had obtained during his previous representation of Hoffman. Burke was

also not to engage in any discussions referring to that representation with

Rogers or anyone else on the defense team.

On June 3, 1991, Rogers’ jury trial began. Prior to the selection of the

jury, Burke requested that Rafsky be permitted to sit at counsel table and

that, with respect to the prior deposition, if the Government wanted "to make

an issue out of it that he represented Mr. Hoffman, that's their business."

The district judge ruled that Rafsky could sit at counsel table and that the

Government would *1029 be permitted to elicit that Hoffman was represented

at the deposition by Rafsky. Hoffman was the only witness who testified that

Rogers was involved in the crimes. During Hoffman's testimony, the Government

elicited that Rafsky was Lease Trend’s corporate attorney, that he had attended

the deposition with Hoffman, and that before the deposition Rogers told

Hoffman: "Don’t do anything to hurt yourself." Hoffman stated that he

believed that Rogers meant he was to protect himself and that if he had told

the truth during the deposition he would not have been protecting himself.’ On

cross-examination, Hoffman stated that he lied approximately twenty to thirty

times during the deposition. After the Government rested, Rogers did not put

on a defense case, but defense counsel moved for a judgment of acquittal. The

court denied the motion.

In its instructions to the jury, the court charged that the Focus 4 lease was

a security as a matter of law, and the court, without objection, charged the

jury that it had to consider whether the communications alleged to have

occurred after May 30, 1985, were designed to lull BUE into a false sense of

security, postpone its ultimate complaint to the authorities and make the

apprehension of Rogers less likely than if those communications had not taken

place. The jury returned with verdicts of guilty on all counts. On February
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18, 1992, Rogers was sentenced to concurrent terms of four years' imprisonment

on Counts One and Two; and to concurrent terms of five years’ probation on

Counts Three and Four, to be commenced following his imprisonment. A mandatory

special assessment was imposed upon each count. Rogers is now serving his

sentence. This appeal followed.

DISCUSSION

On appeal, Rogers contends that his convictions under Count One--the

conspiracy count--and Counts Two and Three-~the substantive wire fraud counts--

were barred by the statute of limitations. He notes that, in accordance with

Grunewald v. United States, 353 U.S. 391, 396, 77 S.Ct. 963, 969, 1 L.Ed.2d

931 (1957), the Government had to prove beyond a reasonable doubt that he was

responsible for an act, on or after May 30, 1985, that was executed in

furtherance of a continued main object of the alleged scheme. Rogers maintains

that the trial evidence established that Lease Trend drew its last funds from

BUE in March 1985 and that the indictment did not allege, either as an object

or a means of the scheme, an agreement by the co-conspirators to conceal the

alleged conduct, either before or after the main objects of the conspiracy were

accomplished. Consequently, he argues that the sending of the telexes in June

1985 was not charged as part of the original conspiracy and that the

prosecution should not have been permitted to rely upon that evidence.

Grunewald v. United States considered the statute of limitations in

conspiracy prosecutions. The Supreme Court stated:

[T]he crucial question in determining whether the statute of limitations has

run is the scope of the conspiratorial agreement, for it is that which

determines both the duration of the conspiracy, and whether the act relied on

as an overt act may properly be regarded as in furtherance of the conspiracy.

353 U.S. at 397, 77 S.Ct. at 970 (footnote omitted). Grunewald noted

that "a vital distinction must be made between acts of concealment done in

furtherance of the main criminal objectives of the conspiracy, and acts of

concealment done after these central objectives have been attained, for the

purpose only of covering up after the crime." Id. at 405, 77 S.Ct. at 974

(emphasis in original). "Thus, the life of a conspiracy cannot be extended for

statute of limitations purposes by acts of concealment occurring after the

conspiracy’s criminal objectives have been fully accomplished even if those

acts are 'done in the context of a mutually understood need for secrecy.’ "

United States v. Fletcher, 928 F.2d 495, 499 (2d Cir.) (quoting

Grunewald, 353 U.S. at 402, 77 S.Ct. at 972), cert. denied,

--- U.S. ----, 112 S.Ct. 67, 116 L.Ed.2d 41 (1991).

[1] We disagree with Rogers' contention that the statute of limitations

barred his prosecution under Count One. Count One herein charged that Rogers

and Hoffman conspired to, inter alia, commit wire fraud, *1030 and that the

sending of the telexes in June 1985 was part of that conspiracy. In the

context of wire fraud, the Supreme Court has stated that mailings occurring

after the receipt of goods obtained by fraud are within the statute if those

mailings were designed "to lull the victims into a false sense of security,

postpone their ultimate complaint to the authorities, and therefore make the

apprehension of the defendants less likely than if no mailings had taken

place." United States v. Lane, 474 U.S. 438, 451-52, 106 S.Ct. 725, 733, 88

L.Ed.2d 814 (1986) (citations and internal quotation marks omitted). In this

case, based upon the evidence presented at trial, the jury could have properly
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found that the conspiracy to commit wire fraud, which was charged in Count One

of the indictment, was not complete until after the June 1985 telexes were

submitted to BUE. As such, the June 1985 communications listed in Count One

were overt acts of the conspiracy that took place within the statute of

limitations. See United States v. Elkin, 731 F.2d 1005, 1008-09 (2d Cir.)

(fraudulent verification letter sent to Government two years after defendant

had received improperly obtained money from Government was part of scheme to

defraud Government), cert. denied, 469 U.S. 822, 105 S.Ct. 97, 83 L.Ed.2d

43 (1984). Similarly, prosecution of Rogers for wire fraud, under Counts Two

and Three of the indictment, was not barred by the statute of limitations

because the June 1985 communications could properly be considered by the jury

to have been designed to lull BUE into not discovering the alleged fraud.

Lane, 474 U.S. at 451-52, 106 S.Ct. at 733.

[2] Rogers also challenges the sufficiency of the evidence under

Counts Two and Three. According to him, there was insufficient evidence of an

intent by him to join Hoffman in sending the June telexes. He argues that the

Government did not prove that, within the statute of limitations, he personally

sent or instructed anyone to send telexes on June 4 and 25, 1985.

We do not agree. Under the wire fraud statute, the Government was required to

prove beyond a reasonable doubt that Rogers caused a wire communication to be

transmitted for the purpose of executing his scheme to defraud. See 18

U.S.C. s 1343. For purposes of the wire fraud statute, "an act [can be] caused

not simply when it was a physical consequence of the person's conduct but when,

in addition, the actor either knew the consequence would occur or its

occurrence was reasonably foreseeable." United States v. Muni, 668 F.2d 87,

89-90 (2d Cir.1981) (footnote omitted).

Herein, Hoffman testified that in late August 1984 he reported to Rogers that

there was almost no cash in Lease Trend, that the two of them agreed to submit

falsified lease packages to BUE as collateral, and to borrow money on this

collateral. Hoffman thereafter composed phony lease packages and Rogers forged

the signatures of the lessee, where required, on these documents. After Lease

Trend had submitted these leases and exhausted its line of credit and began

falling behind on interest payments, BUE began requesting the payment of back

interest. Hoffman then sent out a series of telexes, including communications

on June 4 and 25, 1985, which falsely represented the status of the phony lease

packages and misrepresented reasons for the late payments. He testified that

he discussed both of these communications with Rogers before sending them out.

Based upon this evidence, the jury could have found beyond a reasonable doubt

that Rogers was consulted prior to when the challenged communications were sent

out, that these communications were integral to the scheme to defraud BUE, of

which Rogers was a part, and that these communications were a reasonably

foreseeable part of the scheme. United States v. Keats, 937 F.2d 58, 64 (2d

Cir.), cert. denied, --- U.S. ----, 112 S.Ct. 399, 116 L.Ed.2d 348 (1991).

[3] Next, Rogers argues that he was denied his sixth amendment right to

counsel of choice. Rogers claims that Rafsky was not subject to

disqualification because there was no previous attorney—client relationship

between him and Hoffman, since Rafsky was representing Lease Trend, and not

Hoffman at the deposition. Rogers also claims that he did not waive his sixth

amendment right to counsel because in considering the Government’s motion to

disqualify Rafsky, the district *1031 court failed to advise him personally
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of his right to counsel and to question him personally.

A criminal defendant’s sixth amendment right to counsel of choice is

circumscribed in several important respects. For instance, a defendant may

not "insist on the counsel of an attorney who has a previous or on~going

relationship with an opposing party, even when the opposing party is the

Government." Wheat v. United States, 486 U.S. 153, 159, 108 S.Ct. 1692,

1697, 100 L.Ed.2d 140 (1988). Nor can a defendant insist upon being

represented by an attorney "where the attorney in question is potentially in a

position to use privileged information obtained during prior representation of

the movant." United States v. James, 708 F.2d 40, 45 (2d

Cir.1983) (quotation marks and citations omitted).

Rogers is correct that, when Hoffman testified at the deposition, it was

on Lease Trend's behalf, see Fed.R.Civ.P. 30(b)(6), and that it was not Hoffman

but Lease Trend, the corporation, on whose behalf Rafsky appeared.

Accordingly, Lease Trend was the client and the holder of any attorney-client

privilege with respect to any information Rafsky may have obtained in relation

to the deposition. See Commodity Futures Trading Comm’n v. Weintraub, 471

U.S. 343, 348-49, 105 S.Ct. 1986, 1990-91, 85 L.Ed.2d 372 (1985). The record

does not indicate Lease Trend's position regarding the possible use by Rafsky,

in his defense of Rogers, of information obtained during his employment at

Lease Trend. Our observation in United States v. Cunningham, 672 F.2d 1064,

1072 (2d Cir.1982), is equally pertinent here:

No case has been called to our attention, and we are aware of none, in which

an attorney has been disqualified on grounds of conflicting prior

representation solely at the behest of a person other than the former client or

its privy.... '[A]s a general rule, courts do not disqualify an attorney on

the grounds of conflict of interest unless the former client moves for

disqualification.’ The refusal to disqualify in the absence of a motion by the

former client is all the more appropriate in the context of a criminal

prosecution with its implication of constitutional rights.

(quoting In re Yarn Processing Patent Validity Litigation, 530 F.2d 83, 88

(5th Cir.1976) (footnotes omitted)). We believe, however, that in this case,

Hoffman, as an employee at Lease Trend when he was deposed, should be

considered a privy of the company. As such, his joinder in the motion to

disqualify Rafsky was sufficient to assert the adverse nature of his interest

in the confidences he may have disclosed to Rafsky vis-a-vis Rogers’ continued

representation by Rafsky, and presented the district judge "with a plain duty

to act" on the disqualification motion. Yarn Processing, 530 F.2d at 89.

In this Circuit, when faced with a motion to disqualify a criminal defendant’s

attorney, and the defendant indicates that he desires to waive his right to

representation by an attorney without a conflict of interest, a district court

must:

(i) advise the defendant of the dangers arising from the particular

conflict; (ii) determine through questions that are likely to be answered in

narrative form whether the defendant understands those risks and freely chooses

to run them; and (iii) give the defendant time to digest and contemplate the

risks after encouraging him or her to seek advice from independent counsel.

United States v. Iorizzo, 786 F.2d 52, 59 (2d Cir.1986) (citation

omitted). We have also stated that motions for disqualification should be made

pre-trial. Id. '

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Page234



9 F.3d 1025
PAGE 10

(CITE AS: 9 F.3D 1025, *1031)

[4] We reject Rogers’ contention that his right to counsel was violated

because the district court failed to advise him personally of his right to

counsel and to question him personally prior to disqualifying Rafsky. The

record supports the district court’s conclusion that Rafsky could no longer

participate as Rogers' primary attorney, but that he could, with certain

limitations, continue to assist in Rogers’ defense. Upon discovering that

Rafsky, as corporate counsel, and Hoffman, an employee of Lease Trend, had

attended a deposition in connection with a civil lawsuit arising out of the

same facts, the government moved to disqualify Rafsky. At a hearing on the

motion, Rafsky agreed to *1032 withdraw, stating "while I am not happy with

the prospect of disqualification, I understand what the obligations are and

would have to concur with the Government in that respect." He also stated that

Rogers had considered and previously rejected the possibility of Rafsky

continuing to represent him, but not cross-examining Hoffman. It would have

been preferable for the court to personally address Rogers, who was-present in

the courtroom during the entire proceeding, to insure that he had been properly

advised of his constitutional rights. Although Rogers was not questioned as to

Rafsky's imminent disqualification, the district court did not abuse its

discretion in disqualifying Rafsky. "Federal courts have an independent

interest in ensuring that criminal trials are conducted within the ethical

standards of the profession and that legal proceedings appear fair to all who

observe them.... Thus, where a court justifiably finds an actual conflict of

interest, there can be no doubt that it may decline a proffer of waiver, and

insist that [a] defendant[ ] be [represented by conflict-free counsel]."

Wheat, 486 U.S. at 160, 162, 108 S.Ct. at 1697, 1698.

Rogers contends that the district court denied him his sixth amendment

right to a jury trial on each issue of fact when it decided as a matter of law

that the Focus 4 leases were "securities," and so charged the jury. .

[5] We agree with Rogers' claims on this issue. A trial court’s decision

not to charge the jury on all the elements of a charged crime is an error that

has the effect of relieving the prosecution of its burden of proving every

element beyond a reasonable doubt. United States v. Smith, 939 F.2d 9, 10-

11 (2d Cir.1991) (per curiam) (citing Francis v. Franklin, 471 U.S. 307,

313, 105 S.Ct. 1965, 1970, 85 L.Ed.2d 344 (1985)). As the Supreme Court noted

recently, in reversing a conviction entered after the jury was given

constitutionally deficient instructions:

The [sixth amendment right to a jury trial] includes, of course, as its most

important element, the right to have the jury, rather than the judge, reach the

requisite finding of "guilty." Thus, although a judge may direct a verdict for

the defendant if the evidence is legally insufficient to establish guilt, he

may not direct a verdict for the [prosecution], no matter how overwhelming the

evidence.

Sullivan v. Louisiana, --- U.S. ----, ----, 113 S.Ct. 2078, 2080, 124

L.Ed.2d 182 (1993) (citation omitted).

Section 2314 prohibits the transportation in commerce of stolen goods, wares,

and merchandise valued at $5,000 or more, stolen securities, or falsely made,

forged, altered, or counterfeited securities. The term "security," as used

in s 2314, is defined in 18 U.S.C. s 2311. [FNl] Herein, the district court

relied upon United States v. Wexler, 621 F.2d 1218 (2d Cir.), cert. denied,

449 U.S. 841, 101 S.Ct. 119, 66 L.Ed.2d 48 (1980), to rule against Rogers.
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In Wexler, we held that the defendants, by conceding the issue at trial, had

waived their ability to challenge in this Court the issue of whether the

equipment leases therein were "securities" within the meaning of ss 2311 and

2314. Id. at 1222-23. In any event, we went on to state that "securities

are ’instruments which have intrinsic value and are recognized and used as such

in the regular channels of commerce,’ " id. at 1223 (citing United States

v. Canton, 470 F.2d 861, 864 (2d Cir.1972)) (emphasis in original), and that

"it appears that the decision in each case depends upon the particular facts of

that case." Id. at 1224 n. 4. We then analyzed the trial evidence and

concluded that "each *1033 equipment lease in this case is the type of

instrument Congress intended to and did include in the definition contained

in s 2311." Id. at 1225.

FN1. Section 2311, in part, provides:

"Securities" includes any note, stock certificate, bond, debenture, check,

draft, warrant, traveler’s check, letter of credit, warehouse receipt,

negotiable bill of lading, evidence of indebtedness, certificate of

interest or participation in any profit—sharing agreement, collateral-trust

certificate, preorganization certificate or subscription, transferable

share, investment contract, voting-trust certificate; valid or blank motor

vehicle title; certificate of interest in property, tangible or

intangible; instrument or document or writing evidencing ownership of

goods, wares, and merchandise, or transferring or assigning any right,

title, or interest in or to goods, wares, and merchandise; or, in general,

any instrument commonly known as a "security", or any certificate of

interest or participation in, temporary or interim certificate for, receipt

for, warrant, or right to subscribe to or purchase any of the foregoing, or

any forged, counterfeited, or spurious representation of any of the

foregoing ...

[6][7] We believe that it may have been proper for the court to determine

preliminarily whether or not an item could possibly be a security. See

Canton, 470 F.2d at 862 (New York motor vehicle certificate not "security"

as defined in s 2311); cf. In re Vericker, 446 F.2d 244, 248 (2d

Cir.1971) (FBI documents not "goods," "wares" or "merchandise" under, inter

alia, s 2314). But once the court concluded that the Focus 4 leases may have

been securities, then, provided there was sufficient evidence in the case and

upon timely request, Rogers was entitled to have the judge instruct the jury on

what a security is and to let the jury decide whether the items at issue were

securities. See United States v. Johnson, 718 F.2d 1317, 1323-25 (5th

Cir.1983) (en banc). The district court prevented Rogers from presenting

evidence in support of his claim that the Focus 4 leases were not securities,

declined to instruct the jury on this issue, and the indictment did not set

forth an alternative theory of prosecution for Rogers' alleged violation of s

2314. See United States v. Jackson, 576 F.2d 749, 756 (8th Cir.), cert.

denied, 439 U.S. 828, 99 S.Ct. 102, 58 L.Ed.2d 122 (1978). We therefore

conclude that Rogers suffered a "structural error" in the trial process and

that his conviction under Count Four must be reversed, and remanded to the

district court for appropriate proceedings. Sullivan, ——- U.S. at -—--, 113

S.Ct. at 2083; Smith, 939 F.2d at 11.
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[8] We do not agree with Rogers’ further contention that a reversal on

Count Four affects his convictions under Counts One through Three. Count One

charged a conspiracy, the objects of which were to commit wire fraud and to

transport forged and fraudulent securities in commerce. Counts Two and Three

charged Rogers with substantive wire fraud. Thus, although we reverse Count

Four, which supported one of the objects of the conspiracy, the indictment

alleged, and the jury found, that Rogers engaged in other conspiratorial

conduct, namely, the sending of a telex on approximately June 4, 1985 with

intent to defraud (Count Two) and the sending of a telex on approximately June

25, 1985 with intent to defraud (Count Three). Thus, Rogers’ convictions under

Counts One through Three are unaffected. See Brennan v. United States, 867

F.2d 111, 114-16 (2d Cir.) (affirming general jury verdict finding conspiracy

to violate and substantive RICO violation predicated upon wire fraud and

violations of the Travel Act, despite subsequent invalidation by the district

court of the wire fraud convictions because "[t]he very same telephone calls

that formed the basis of every separate wire fraud count also formed the basis

of a Travel Act count.") (emphasis in original), cert. denied, 490 U.S.

1022, 109 S.Ct. 1750, 104 L.Ed.2d 187 (1989).

CONCLUSION

We find no merit in the remaining issues Rogers raises on appeal. We affirm

the district court’s judgment of conviction on Counts One through Three of

Rogers' indictment, charging him with conspiracy to commit wire fraud, and

substantive wire fraud. However, we reverse the district court’s judgment of

conviction on Count Four of Rogers’ indictment, charging him with transporting

a fraudulent security in interstate or foreign commerce, and remand to the

district court for appropriate proceedings, because the judge was erroneous on

the law.

END OF DOCUMENT
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Ferdinand Fiswick, Jacob F. Mayer and Fritz Gustav Rudolph were convicted of

conspiring to defraud the United States in the exercise of its governmental

functions, which conviction was affirmed by the Circuit Court of Appeals,

153 F.2d 176, and the defendants bring certiorari.

Reversed.

On Writ of Certiorari to the United States Circuit Court of Appeals for the

Third Circuit.

[1] CRIMINAL LAW k423(9)

110k423(9)

Where indictment charged alien defendants with conspiring from 1939 to 1944 to

defraud the United States by concealing and misrepresenting their membership in

the Nazi party but the last overt act alleged was the filing of a false

registration by one defendant on December 23, 1940, such registration was

adequate as an overt act in furtherance of conspiracy to make a false return

but could not serve as an overt act in furtherance of a conspiracy to conceal

from 1940 to 1944 the fact that false returns had been made so as to make

admissible against codefendants separate admissions of defendants in 1943 and

1944, and instruction that admissions of each were admissible against all if

there was a conspiracy and all of them were in it, was error. Alien

Registration Act of 1940, s 30 et seq., 8 U.S.C.A. s 451 et seq.; Cr.Code, s

37, 18 U.S.C.A. s 88.

[1] CRIMINAL LAW k779

110k779

Where indictment charged alien defendants with conspiring from 1939 to 1944 to

defraud the United States by concealing and misrepresenting their membership in

the Nazi party but the last overt act alleged was the filing of a false

registration by one defendant on December 23, 1940, such registration was

adequate as an overt act in furtherance of conspiracy to make a false return

but could not serve as an overt act in furtherance of a conspiracy to conceal

from 1940 to 1944 the fact that false returns had been made so as to make

admissible against codefendants separate admissions of defendants in 1943 and

1944, and instruction that admissions of each were admissible against all if

there was a conspiracy and all of them were in it, was error. Alien

Registration Act of 1940, s 30 et seq., 8 U.S.C.A. s 451 et seq.; Cr.Code, s

37, 18 U.S.C.A. S 88.

[2] CRIMINAL LAW k423(9)

110k423(9)
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That a conspiracy produces a continuing result does not make the conspiracy a

continuing one so as to make admissible acts or declarations of a conspirator

against coconspirators, but continuity of action to effect the object of the

conspiracy is necessary, since a 'conspiracy’ is a partnership in

crime. Cr.Code, s 37, 18 U.S.C.A. s 88.

See publication Words and Phrases for other judicial constructions and

definitions.

[3] CONSPIRACY k27

91k27

At common law, it was not necessary to aver or prove an overt act in order to

complete the offense of conspiracy but under the Criminal Code an overt act is

essential. Cr.Code, s 37, 18 U.S.C.A. s 88.

[4] CRIMINAL LAW R150

110k150

The statute of limitations, unless suspended, runs from the last overt act

during the existence of the conspiracy.

[5] CRIMINAL LAW k423(1)

110k423(1)

The act of one partner in crime is admissible against the others where it is in

furtherance of the criminal undertaking, but all such responsibility is at an

end when the conspiracy ends.

[6] CRIMINAL LAW k423(6)

110k423(6)

The confession or admission of a conspirator after he has been apprehended is

not in furtherance of the object of the conspiracy so as to be admissible

against coconspirators.

[7] CRIMINAL LAW k1186.4(4)

110k1186.4(4)

Formerly 110k1186(4)

If an error in a criminal case had substantial influence on the result or if

there is grave doubt about it the conviction cannot stand even if it is

supported by evidence. Jud.Code, s 269, 28 U.S.C.A. s 391.

[8] CRIMINAL LAW k1186.4(4)

110k1186.4(4)

Formerly 110k1186(4)

Where court erroneously permitted separate admissions after termination of

alleged conspiracy to be used against all defendants and thereby strongly

bolstered a weak case the conviction could not be sustained by resort to the

harmless error statute. Jud.Code, s 269, 28 U.S.C.A. s 391.

[9] FEDERAL COURTS R452

17OBK452

Formerly 106k383(1)

Where conviction of alien of conspiracy to defraud the United States would
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seriously embarrass him in event of deportation or naturalization proceedings

and brand him as a felon with possible loss of civil rights a wrongful

conviction would not be permitted to stand and the certiorari dismissed as moot

because defendant had served the sentence imposed on him. Alien Registration

Act of 1940, s 30 et seq., 8 U.S.C.A. s 451 et seq.; Cr.Code, s 37, 18

U.S.C.A. S 88.

**225 *213 Frederick M. P. Pearse, of Washington, D.C., for petitioners.

Leon Ulman, of Washington, D.C., for respondent.

Mr. Justice DOUGLAS delivered the opinion of the Court.

The Alien Registration Act of 1940, 54 Stat. 670, 8 U.S.C. s 451 et

seq., 8 U.S.C.A. s 451 et seq., required aliens, with certain exceptions, to

register pursuant to regulations of the Commissioner of Immigration and

Naturalization. [FNl] Among the disclosures required was whether during the

preceding five years the alien had been ’affiliated with or active in (a member

of, official of, a worker for) organizations, devoted in whole or in part to

influencing or furthering the political activities, public relations, or public

policy of a foreign government.’ [FN2]

FNl See 5 Fed.Reg. 2836 for the regulations.

FN2 Regulations, supra, note 1, s 29.4(1)(15).

Petitioners are German nationals who registered under the Act, the last of the

three, Mayer, registering on December 23, 1940. Each stated when he registered

that he was not affiliated with or active in such an organization. Each failed

to disclose in **226 answer to another question pertaining to 'memberships or

activities in clubs, organizations, or societies' that he was in any way

connected with the Nazi party. They were indicted in 1944 with 28 others for

conspiring to defraud the United States in the exercise of its governmental

functions (see Curley v. United States, 1 Cir., 130 F. 1, 4) in violation of

s 37 of the Criminal Code, 18 U.S.C. s 88, 18 U.S.C.A. s 88.

*214 The indictment charges that petitioners continuously between September

1, 1939, and the date the indictment was returned, September 13, 1944,

conspired with each other and with Draeger, the German consul in New York City

and leader of the Nazi party in this country, with Draeger’s secretary, Vogel,

and with other representatives of the Third Reich, to defraud the United States

by concealing and misrepresenting their membership in the Nazi party. It

charges that since 1933 the Nazi party was devoted to furthering the political

activities and policy of the German Reich in this country, that each petitioner

during the five years prior to his registration was a member of that party,

that Draeger and Vogel directed petitioners in registering under the Act to

conceal and falsify their connection with the Nazi party, that petitioners

followed such directions, that after their registration they continued from day

to day to misrepresent to the government their connection with and activities

in the Nazi party. The indictment alleges that as a means of accomplishing the

conspiracy the petitioners appeared for registration and in registering falsely

failed to disclose their connection with and activities in the Nazi party. The

indictment sets forth 40 overt acts. Many related to instructions given by

Draeger and Vogel to various defendants from September to December 1940, in
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connection with their registration. Others related to the registering by

petitioners in November and December, 1940., The last over act alleged to have

been committed by any of petitioners was the filing by Mayer of his

registration statement on December 23, 1940.

Of the 31 indicted, only the three petitioners were convicted after a jury

trial. [FN3] Fiswick and Rudolph were sentenced *215 to imprisonment for 18

months each. Mayer was sentenced to imprisonment for a year and a day. The

judgments of conviction were affirmed by the Circuit Court of Appeals, one

judge dissenting. 3 Cir., 153 F.2d 176. The case is here on a petition for

a writ of certiorari which we granted because the rulings of the lower courts

on the continuing nature of the conspiracy were apparently in conflict with

decisions of this Court. See United States v. Irvine, 98 U.S. 450, 25 L.Ed.

193; United States V. Kissel, 218 U.S. 601, 31 S.Ct. 124, 54 L.Ed. 1168.

FN3 Six entered pleas of guilty. There was a dismissal as to one, a

severance as to 14. Ten were tried. The jury acquitted three and

disagreed as to the other four.

First. The nature and duration of the conspiracy assumed great importance at

the trial for the following reason. Each petitioner after he was apprehended

made damaging statements to agents of the Federal Bureau of Investigation.

Mayer, in November, 1943, stated that he had applied for membership in the Nazi

party and had not disclosed the fact because Vogel told him not to. Fiswick’s

statement made in April, 1944, was to the same effect. Rudolph made

substantially the same admissions in November, 1943, and then in September,

1944, retracted them insofar as he had said that in registering under the Act

and in failing to disclose his Nazi party affiliation he had followed

instructions. His later reason for non-disclosure was his asserted desire to

protect his family. Each of these statements was admitted at the trial. At

first, each was admitted only as against the maker. At the close of the

government's case, however, the District Court ruled that each of these

statements was admissible against each of the other coconspirators. It so

charged the jury. Later the jury returned to the courtroom for further

instructions. One of the questions on which the foreman stated that they

desired instruction **227 related to that part of the charge ’where you said

something about all of the defendants were bound by the act of one or

something, something as a group, and the other said the individuals.’

*216 The judge then repeated that the admissions of each were admissible

against all provided there was a conspiracy and they were all in it.

[1][2][3][4][5][6] The Solicitor General now rightly concedes that that

ruling was erroneous. Though the result of a CONSPIRACY may be continuing, the

CONSPIRACY does not thereby become a continuing one. See United States v.

Irvine, supra. Continuity of action to produce the unlawful result, or as

stated in United States v. Kissel, supra, page 607 of 218 U.S., at page

126 of 31 S.Ct., 54 L.Ed. 1168, ’continuous co—operation of the conspirators to

keep it up’ is necessary. A CONSPIRACY is a partnership in crime. United

States v. Socony-Vacuum Oil Co., 310 U.S. 150, 253, 60 S.Ct. 811, 858, 84

L.Ed. 1129. Under 5 37 of the Criminal Code, the basis of the present

indictment, an overt act is necessary to COMPLETE the offense. [FN4] The

statute of LIMITATIONS, unless suspended, [FN5] RUNS from the last overt act
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during the existence of the CONSPIRACY. Brown v. Elliott, 225 U.S. 392,

401, 32 S.Ct. 812, 815, 56 L.Ed. 1136. The overt acts averred and proved may

thus mark the duration, as well as the scope, of the CONSPIRACY.

FN4 At common law it was not necessary to aver or prove an overt act. See

Hyde v. United States, 225 U.S. 347, 359, 32 S.Ct. 793, 799, 56 L.Ed.

1114, Ann.Cas.1914A, 614. The same is true under the Sherman Anti-Trust

Act, 15 U.S.C.A. ss 1--7, 15 note. Nash v. United States, 229

U.S. 373, 378, 33 S.Ct. 780, 782, 57 L.Ed. 1232; United States v. Socony-

Vacuum oil Co., supra, at page 252 of 310 U.S., at page 857 of 60

S.Ct., 84 L.Ed. 1129. But 5 37 of the Criminal Code requires not only an

agreement to do the unlawful act but also the doing of ’any act to effect

the object of the conspiracy'. See Hyde v. United States, supra, at

page 359, of 225 U.S., at page 799 of 32 S.Ct., 56 L.Ed. 1114,

Ann.Cas.1914A, 614.

FN5 See, for example, s 1 of the Act of August 24, 1942, 56 Stat. 747,

18 U.S.C.Supp. II, 5 590a, as amended by s 19(b) of the Act of July 1,

1944, 58 Stat. 649, 667, 18 U.S.C.Supp. IV, 5 590a, 18 U.S.C.A. 5

590a.

In this case the last overt act, as we have noted, was the filing by Mayer of

his registration statement on December 23, 1940. That act was adequate as an

overt act in furtherance of a conspiracy to make a false return. But there is

difficulty in also making it serve the function of an overt act in furtherance

of a conspiracy to conceal from 1940 to 1944 the fact that false returns had

been *217 made. All continuity of action ended with the last overt act in

December, 1940. There was no overt act of concealment which followed the act

of making false statements. If the latter is permitting to do double duty,

then a continuing result becomes a continuing conspiracy. If, as we think, the

conspiracy charged and proved did not extend beyond the date of the last overt

act, the admissions of each petitioner were improperly employed against the

others. While the act of one partner in crime is admissible against the others

where it is in furtherance of the criminal undertaking, Pinkerton v. United

States, 328 U.S. 640, 66 S.Ct. 1180, and cases cited, all such

responsibility is at an end when the conspiracy ends. Logan v. United States,

144 U.S. 263, 309, 12 S.Ct. 617, 632, 36 L.Ed. 429; Brown v. United States,

150 U.S. 93, 98, 14 S.Ct. 37, 39, 37 L.Ed. 1010. Moreover, confession or

admission by one coconspirator after he has been apprehended is not in any

sense a furtherance of the criminal enterprise. It is rather a frustration of

it. If, as the Circuit Court of Appeals thought, the maintenance of the plot

to deceive the government was the objective of this conspiracy, the admissions

made to the officers ended it. So far as each conspirator who confessed was

concerned, the plot was then terminated. He thereupon ceased to act in the

role of a conspirator. His admissions were therefore not admissible against

his erstwhile fellow-conspirators. Gambino v. United States, 3 Cir., 108

F.2d 140, 142, 143.

**228 [7] It is earnestly argued, however, that the error was harmless.

The ’harmless error’ statute, Judicial Code, 5 269, 28 U.S.C. s 391, 28

U.S.C.A. s 391, provides that ’On the hearing of any appeal, certiorari, * * *
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or motion for a new trial, in any case, civil or criminal, the court shall give

judgment after an examination of the entire record before the court, without

regard to technical errors, defects, or exceptions which do not affect the

substantial rights of the parties.’ We have recently reviewed the history of

this statute and the function *218 it was designed to serve in criminal

cases. Kotteakos v. United States, 328 U.S. 750, 66 S.Ct. 1239. The Court

there stated, page 1248 of 66 S.Ct.: ’If, when all is said and done, the

conviction is sure that the error did not influence the jury, or had but very

slight effect, the verdict and the judgment should stand, except perhaps where

the departure is from a constitutional norm or a specific command of

Congress. * * * But if one cannot say, with fair assurance, after pondering all

that happened without stripping the erroneous action from the whole, that the

judgment was not substantially swayed by the error, it is impossible to

conclude that substantial rights were not affected. The inquiry cannot be

merely whether there was enough to support the result, apart from the phase

affected by the error. It is rather, even so, whether the error itself had

substantial influence. If so, or if one is left in grave doubt, the conviction

cannot stand.’

[8] We cannot say with fair assurance in this case that the jury was not

substantially swayed by the use of these admissions against all petitioners.

It is not enough to say that there may be a strong case made out against each

petitioner. The indictment charges a conspiracy, not the substantive crime of

falsely registering. The evidence that petitioners conspired with each other

and with Draeger, Vogel, and others, is not strong. Though we assume there was

enough evidence to go to the jury on the existence of that conspiracy, the case

was one which a prosecutor would be anxious to bolster.

The prosecutor’s case, apart from the admissions, may be briefly summarized.

Draeger and Vogel were active in the affairs of the Nazi party in this

country. Their stenographer, a government witness, testified that applications

for membership in the party were received at their *219 office. Dues were

paid there. A car file of members of the party and of applicants for

membership was kept there. The name of each petitioner was on the list. A

letter was sent to all on the list in August or September, 1940, over Draeger’s

signature, requesting them to discuss a matter with Draeger. Those who

appeared in response to the letter were told to conceal their Nazi party

membership or affiliation when they registered under the Act. Another witness

for the government—-a defendant in the case who was granted a severance-~also

testified that Vogel gave instructions to party members not to disclose their

affiliation with the Nazi party. And a clerk in Draeger's office testified for

the government that the party members who came to the consulate were told to

say in their registration statement that they were members of an innocuous

sounding association of German nationals. There was no evidence that

petitioners came to the consulate seeking advice. There was no direct evidence

that petitioners had received the instructions from the consulate to conceal

their party membership. There was no direct evidence that petitioners came to

the consulate in response to the letter which was sent. They were not

identified as being with any group which called there. There was no evidence

that they conferred with Draeger or Vogel or with each other.

The Solicitor General states with commendable candor that in this state of the

proof it was manifestly important for the prosecutor ’to bring into the case
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against petitioners evidence of a character that might better convince the jury

that when each failed to reveal his Party connection in registering he had done

so upon Party instructions, and, hence, that he was a member of the

conspiracy.’ The admissions served that purpose. They supplied the first

direct evidence that petitioners **229 acted pursuant to the instructions of

the consulate. It is true, *220 as respondent emphasizes, that none of

these admissions implicates any petitioner except the maker. But since, if

there was a conspiracy, Draeger and Vogel were its hub, evidence which brought

each petitioner into the circle was the only evidence which cemented them

together in the illegal project. And when the jury was told that the

admissions of one, though not implicating the others, might be used against

all, the element of concert of action was strongly bolstered, if not added.

Without the admissions the jury might well have concluded that there were three

separate conspiracies, not one. Cf. Kotteakos v. United States, supra.

With the admissions the charge of conspiracy received powerful reinforcement.

And the charge that each petitioner conspired with the others became

appreciably stronger, not from what he said but from what the other two said.

We therefore cannot say with any confidence that the error in admitting each of

these statements against the other petitioners did not influence the jury or

had only a slight effect. Indeed, the admissions may well have been crucial.

The admissions apparently became of considerable importance in the

deliberations of the jury, for, as we have noted, they asked for clarification

of the instructions on that point. And the admissions so strongly bolstered a

weak case that it is impossible for us to conclude the error can be disregarded

under the ’harmless error’ statute. The use made of the admissions at the

trial constituted reversible error.

[9] Second. A further question remains. As we have noted, Fiswick was

sentenced to imprisonment for 18 months. No fine was imposed. It now appears

that he has served his sentence. Accordingly, it is suggested that the cause

is moot and that the writ of certiorari should be dismissed as to him. We

followed that procedure in St. Pierre v. United States, 319 U.S. 41, 42, 63

S.Ct. 910, 911, 87 L.Ed. 1199, saying that since the sentence had been served,

’there was no longer a subject *221 matter on which the judgment of this

Court could operate.’ We added, however, that the petitioner had not shown

that ’under either state or federal law further penalties or disabilities can

be imposed on him as‘a result of the judgment which has now been satisfied.’

At page 43 of 319 U.S., at page 911 of 63 S.Ct., 87 L.Ed. 1199.

The situation here is different. Fiswick is an alien. An alien sentenced to

imprisonment for one year or more ’because of conviction in this country of any

crime involving moral turpitude’ is, unless pardoned, subject to deportation if

the crime was committed within five years after the alien’s entry into the

United States. 39 Stat. 874, 889, 8 U.S.C. S 155, B U.S.C.A. s 155. The

conspiracy with which Fiswick is charged was formed and executed within that

five year period, as his last entry was in 1937. The conspiracy of which he

was convicted was one to impede the government in one of its lawful functions,

to prevent it from obtaining information which the Executive and Congress

deemed vital to our internal security, to conceal by fraud, deceit, and

perjury [FN6] the ramifications of an organization in our midst bent on our

undoing. We need not determine in this collateral way whether conviction for

such a crime would involve ’moral turpitude’ within the meaning of the
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deportation laws. [FN7] But the judgment, **230 if undisturbed, stands as

unimpeachable evidence that Fiswick committed *222 the crime charged. The

hazards of deportation because of that fact are real. [FN8] To leave him to

defend a deportation order on the ground that the crime of which he was

convicted did not involve ’moral turpitude’ is to add to his burdens by

depriving him of his best defense-~that he was not properly convicted.

FN6 The registration statements required by the Act were sworn

statements. Regulations, supra note 1, s 29.4(g), (j).

FN7 Convictions for perjury, Kaneda v. United States, 9 Cir., 278 F.

694, for frauds on the revenues, Guarneri v. Kessler, 5 Cir., 98 F.2d

580, United States ex rel. Berlandi v. Reimer, 2 Cir., 113 F.2d 429, for

frauds with respect to property, United States ex rel. Medich v. Burmaster,

8 Cir., 24 F.2d 57, have been held by the lower courts to meet that

test. And counterfeiting was so classified by the Court in United States

ex rel. Volpe v. Smith, 289 U.S. 422, 53 S.Ct. 665, 77 L.Ed. 1298. As

to deportation for violations of the Alien Registration Act of 1940 see 5

20(b)(4) and (5). See also Alien Enemy Act of 1798, Rev.Stat. ss 4067--

4070, as amended 40 Stat. 531, 50 U.S.C. 55 21--24, 50 U.S.C.A.

55 21--24; Presidential Proclamation No. 2655, 10 Fed.Reg. 8947.

FN8 Although deportation is not technically a criminal punishment, it may

visit great hardship on the alien. Bridges v. Wixon, 326 U.S. 135, 147,

65 S.Ct. 1443, 1449, 89 L.Ed. 2103. As stated by the Court, speaking

through Mr. Justice Brandeis, in Ng Fung Ho. v. White, 259 U.S. 276,

284, 42 S.Ct. 492, 495, 66 L.Ed. 938, deportation may result in the loss

’of all that makes life worth living.’

Moreover, other disabilities or burdens may flow from the judgment, improperly

obtained, if we dismiss this cases as moot and let the conviction stand. If

Fiswick seeks naturalization, he must establish that during the five years

immediately preceding the date of filing his petition for naturalization he

’has been and still is a person of good moral character.’ 54 Stat. 1137,

1142, 8 U.S.C. s 707(a)(3), 8 U.S.C.A. s 707(a)(3). An outstanding

judgment of conviction for this crime stands as ominous proof that he did what

was charged and puts beyond his reach any showing of ameliorating circumstances

or explanatory matter that might remove part or all of the curse. And even

though he succeeded in being naturalized, he would, unless pardoned, carry

through life the disability of a felon; [FN9] and by reason of that fact he

might lose certain civil rights. [FNlO] Thus Fiswick has a substantial stake in

the judgment of conviction which survives the satisfaction of the sentence

imposed on him. In no practical sense, therefore, can Fiswick’s case be said

to be moot.

FN9 ’All offenses which may be punished by death or imprisonment for a

term exceeding one year, shall be deemed felonies.’ Criminal Code 5 335,

18 U.S.C. S 541, 18 U.S.C.A. s 541.

FNlO Thus Mo.R.S.A. s 4561 renders such person incompetent to serve on a
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jury and forever disqualifies him from voting or holding office, unless

pardoned.

*223 It is said however, that having served his sentence, Fiswick may not

be resentenced on a new trial and that if his conviction is reversed, he

thereby escapes deportation. The argument is that he thwarts the deportation

policy by electing to serve his sentence. We cannot assume, however, that

Fiswick is guilty of the conspiracy charged. He was not accorded the trial to

which he is entitled under our system of government. The conviction which he

suffered was not in accordance with law. The errors in the trial impeach the

conviction; and he must stand in the position of any man who has been accused

of a crime but not yet shown to have committed it. To dismiss his case as moot

would permit the government to compound its error at Fiswick’s expense. That

course does not comport with our standards of law enforcement.

Reversed.

END OF DOCUMENT
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UNITED STATES of America

v.

DONAHUE, Joseph P., Appellant.

No. 89-5133.

United States Court of Appeals,

Third Circuit.

Submitted Under Third Circuit Rule 12(6)

Aug. 8, 1989.

Decided Sept. 6, 1989.

Rehearing and Rehearing In Banc Denied Oct. 6, 1989.

Defendant was convicted by jury in the United States District Court for the

Middle District of Pennsylvania, Richard P. Conaboy, J., of various offenses

relating to his participation in money laundering scheme, and he appealed. The

Court of Appeals, Greenberg, Circuit Judge, held that: (1) defendant could be

convicted of conspiring to willfully and knowingly avoid filing currency

transactions reports on basis of his agreement with bank branch manager to

willfully conceal bank’s duty to file those reports or by aiding and abetting

that violation, even though he himself could not have been held liable for

failure to file those reports, and (2) venue on count relating to

transportation of currency to Grand Cayman Island without filing of requisite

Currency and Monetary Instrument Reports was proper in district where offense

"began"—-i.e., where defendant, bearing that currency, boarded first of

successive flights.

Affirmed.

[1] CONSPIRACY k40.2

91k40.2

Defendant could be convicted of conspiring to willfully and knowingly avoid

filing currency transaction reports on basis of his agreement with bank branch

manager to willfully conceal bank's duty to file currency transaction reports,

even though defendant himself could not have been held liable for failure to

file those reports. 18 U.S.C.A. s 371; 31 U.S.C.A. ss 5313, 5322.

[2] CRIMINAL LAW kll3

110k113

Venue on charge of transporting currency without filing required reports was

proper in district where offense "began," i.e., where defendant, bearing large

sums of unreported currency, boarded first of successive flights to Grand

Cayman Islands. 18 U.S.C.A. ss 2, 3237(a); 31 U.S.C.A. ss 5316,

5322.

*45 Gregory T. Magarity, Stanley R. Scheiner, William C. Nugent, Wolf,

Block, Schorr & Solis-Cohen, Philadelphia, Pa., for appellant.

William A. Behe, Gordon A.D. Zubrod, James J. West, U.S. Atty., U.S.

Attorney's Office, Harrisburg, Pa., for appellee.

OPINION OF THE COURT

Before SLOVITER and GREENBERG, Circuit Judges, and FISHER, District Judge.

[FN*]
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FN* Honorable Clarkson S. Fisher, Judge, United States District Court for

the District of New Jersey, sitting by designation.

GREENBERG, Circuit Judge.

On April 19, 1988, a three-count indictment was returned against

appellant, Joseph Donahue, and his co-defendant Michael Coffey, in the Middle

District of Pennsylvania. Count I charged both defendants, along with

unindicted co-conspirator Frederick Luytjes, with conspiring in violation

*46 of 18 U.S.C. s 371 [FNl] (1) to willfully and knowingly avoid filing

Currency Transaction Reports (CTRs), relating to domestic currency

transactions, as required by 31 U.S.C. ss 5313 and 5322; (2) to

willfully and knowingly avoid filing Currency and Monetary Instrument Reports

(CMIRs), relating to international transfer of currency and monetary

(negotiable) instruments, as required by 31 U.S.C. ss 5316 and 5322;

and (3) to defraud the United States of lawful revenue in violation of the

foregoing currency transaction reporting laws, as well as 26 U.S.C. ss 7201

and 7206. Count II charged Donahue and Coffey, as well as Luytjes, with a

substantive and aiding and abetting violation, 18 U.S.C. s 2, of 31

U.S.C. ss 5316 and 5322, by transporting, causing to be transported, or

aiding and abetting the transportation of approximately $1,000,000 in currency

from Lackawanna County, Pennsylvania, to the Grand Cayman Island, British West

Indies, without filing the CMIRs. [FNZ] Count III of the indictment charged

Coffey alone with a substantive violation of 31 U.S.C. ss 5313 and 5322.

[FN3] On motion by the government the defendants’ trials were severed and, on

November 16, 1988, Donahue was convicted at a jury trial on Counts I and II.

He appeals his conviction on both counts. For the reasons that follow we will

affirm.

FNl. 18 U.S.C. s 371 provides:

If two or more persons conspire either to commit any offense against the

United States, or to defraud the United States, or any agency thereof in

any manner or for any purpose, and one or more of such persons do any act

to effect the object of the conspiracy, each shall be fined not more than

$10,000 or imprisoned not more than five years, or both.

FN2. Count II also charged violations of 31 U.S.C. ss 1101 and 1059,

the predecessors of ss 5316 and 5322(b).

FN3. Again, Count III also charged violation of 31 U.S.C. s 1059.

I.

Donahue's conviction stems from his participation in a money laundering scheme

with Coffey, branch manager of United Penn Bank in Scranton, Pennsylvania, and

Luytjes, a drug trafficker. Luytjes, who had entered into a plea agreement

with the government and was its primary witness at Donahue's trial, testified

that in 1984, he was tried in Florida for drug trafficking and ultimately was

acquitted. During the course of his trial, however, he managed to earn

between $10 and $13 million from drug smuggling, which he planned to stash away

in the event he was convicted. [FN4] He and his agents deposited $10 million
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of these proceeds into accounts at United Penn Bank. Luytjes testified that he

told Coffey, the officer with whom he dealt at United Penn, that the money had

come from the sale of his business, Air America, and that he had written up a

fictitious agreement to sell the company and represented that the buyer had

paid him in cash. [FNS] He further testified that Coffey asked him if he would

be interested in smuggling money to the Cayman Islands in order to avoid paying

taxes on it, and that they agreed that Coffey would launder $4 million in

exchange for a fee of $100,000. Pursuant to this agreement, Luytjes on various

occasions delivered cash to Coffey. Although Coffey refused to disclose to

Luytjes how he was transporting the money to the Cayman Islands, he introduced

Luytjes to Donahue, suggesting that Luytjes might want to invest in Donahue's

scuba diving business in the Cayman Islands. According to Luytjes, Donahue

revealed to him that he was working with Coffey in moving Luytjes’ money to the

Cayman Islands.

FN4. Luytjes testified as to how he did this as follows:

On the weekends of the trial I scheduled approximately seven flights, seven

weekends of the 11-week trial. And I would leave Tampa, the court, and fly

back to Pennsylvania, get in another airplane, fly down to Colombia, spend

the night, get up in the morning, fly back to the United States on Sunday

morning and get back to Pennsylvania Sunday night, get in another airplane,

fly back to Tampa and go back to court for the week.

FNS. Luytjes had unusual assistance in carrying out this farce, as the

agreement of sale was prepared by a large Philadelphia law firm which

thought the sale was legitimate.

Donahue and Coffey dealt with the cash Coffey received from Luytjes in a

number *47 of different ways. On one occasion, Coffey converted a million

dollars in cash received from Luytjes into five cashier's checks of $200,000

each. Coffey filled out a CTR upon receipt of the cash, but never filed it.

Coffey gave the cashier’s checks to Donahue, who transported them to Grand

Cayman Island. On other occasions Coffey gave Donahue cash, which Donahue took

to various banks in Pennsylvania and New York for conversion into cashier's

checks under $10,000 which he then transported to Grand Cayman Island. [FN6]

Finally, from time to time Donahue would transport cash given to him by Coffey,

apparently in $200,000 allotments, from Pennsylvania to Grand Cayman Island.

Coffey did not file CTRs for the cash he gave to Donahue. Donahue never filed

a CMIR when he left this country.

FN6. A total of 143 cashier’s checks were purchased in northern

Pennsylvania in amounts less than $10,000, and deposited in Donahue's

accounts in the Cayman Islands.

Upon arrival at Grand Cayman Island, Donahue would deposit the cash and

cashier's checks into his own bank accounts, from which it was transferred into

Luytjes’ accounts there. Donahue told Luytjes that he was being paid $50,000

for his role in the money laundering scheme.

As part of his plea agreement with the government, Luytjes taped a number of

his conversations with Donahue. Various statements made by Donahue on these
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tapes indicate his knowing participation in the above-described money

laundering scheme. [FN7]

FN7. After his acquittal in Florida, Luytjes decided to report his drug

trafficking proceeds as income and pay taxes on them. Again using the ruse

of the sale of Air America, he reported the money as a long—term capital

gain rather than as ordinary income so as to pay less tax. Id.

II.

[1] Donahue’s primary challenge to his conviction on Count I of the indictment

relates to the charge that he, Coffey and Luytjes conspired, in violation of

18 U.S.C. s 371, to willfully and knowingly avoid filing CTRs in violation

of 31 U.S.C. ss 5313 and 5322. The essence of his argument is that he

was held criminally liable for "structuring" currency transactions, conduct

which, during the relevant time period, was not unlawful.

31 U.S.C. s 5313(a) authorizes the Secretary of the Treasury to require

both financial institutions and other participants in a currency transaction to

file a report on the transaction. During the time period relevant to this

case, the Secretary required only financial institutions to file reports on

transactions of more than $10,000. 31 C.F.R. s 103.22(a) (1983). Nothing

in the Act or regulations expressly prohibited a bank customer from

"structuring" transactions to keep each transaction under $10,000, in order to

avoid triggering, or in an attempt to conceal, the bank's obligation to file.

In United States v. Mastronardo, 849 F.2d 799 (3d Cir.1988), we held that

prior to the Act’s 1986 amendment, [FN8] a customer could not be held

criminally liable for structuring transactions to avoid the reporting

requirements. The defendants in Mastronardo, all bank customers, had been

convicted of participating in a conspiracy to defraud the United States in

violation of 18 U.S.C. s 371, and participating in a scheme to conceal

material facts from the United States in violation of 18 U.S.C. s 1001. We

noted that "while this appeal does not involve a specific conviction for the

act of 'structuring' transactions, both the s 1001 convictions and the s 371

conspiracy convictions rely upon the purported illegality of ’structuring’ in

order to impose criminal liability upon these defendants." Id. at 803—04.

We went on to reverse these convictions, reasoning that the statute and

regulations "did not give a reasonable bank customer fair notice that

’structuring’ cash transactions to avoid the reporting requirement is

criminal." Id. at 804.

FN8. In 1986 Congress expressly proscribed the structuring of transactions

to evade the reporting requirements. See 31 U.S.C. s 5324.

Although Donahue maintains that our decision in Mastronardo mandates

reversal of his conviction, we fully agree with the *48 district court’s

contrary determination. [FN9] As the district court recognized, the theory of

the government’s case on the conspiracy charge was not that Donahue conspired

to violate section 5313 by structuring transactions, but rather that he did so

by agreeing with Coffey to willfully conceal United Penn's duty to file CTRs or

by aiding and abetting that violation. When Luytjes delivered quantities of

cash exceeding $10,000 to Coffey, Coffey should have but did not file reports
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of the transactions, and Donahue collaborated in Coffey's efforts to conceal

that the cash had ever been received. Donahue was convicted, then, not in the

capacity as a bank customer or for conduct involving structuring, but rather as

a co-conspirator or abettor in a financial institution’s scheme to avoid filing

CTRs. Thus, Mastronardo is inapposite. The fact that part of the scheme to

conceal involved structuring transactions at other banks is immaterial.

FN9. We regard the Mastronardo issue in the context of this appeal, as

well as the venue issue discussed below, as involving the interpretation

and application of legal precepts and thus we are undertaking a plenary

review on these issues. United States v. Adams, 759 F.2d 1099, 1106 (3d

Cir.), cert. denied, 474 U.S. 906, 971, 106 S.Ct. 275, 336, 88 L.Ed.2d

236, 321 (1985).

While Donahue himself could not have been held liable for a failure to file

CTRs, this does not foreclose his criminal liability for conspiring to do so.

A person, even though incapable of committing the underlying substantive

offense, can be convicted of conspiracy under 18 U.S.C. s 371. See, e.g.,

United States v. Hayes, 827 F.2d 469, 472-73 (9th Cir.1987). The same is

true of aiding and abetting under 18 U.S.C. s 2(a). See United States v.

Standefer, 610 F.2d 1076, 1085 (3d Cir.1979) (in banC), aff’d, 447 U.S. 10,

100 s.ct. 1999, 64 L.Ed.2d 689 (1980). [FN10]

FN10. Although Count I of the indictment does not specifically charge

Donahue with "aiding and abetting" under 18 U.S.C. s 2(a), the absence

of Specific reference to 18 U.S.C. s 2 in an indictment is not fatal.

See United States v. Catena, 500 F.2d 1319, 1323 (3d Cir.), cert.

denied, 419 U.S. 1047, 95 S.Ct. 621, 42 L.Ed.2d 641 (1975). Here, the

district court in fact charged the jury under an aiding and abetting

theory.

Our recent decision in United States v. American Investors of Pittsburgh,

Inc., 879 F.2d 1087 (3d Cir.1989), lends support to our analysis here. There,

we affirmed the conviction of one of the defendants [Zytnick] for conspiring

with a financial institution to circumvent the currency reporting laws in

violation of 18 U.S.C. s 371 and/or aiding and abetting the scheme in

violation of 18 U.S.C. s 2(a). The evidence established that Zytnick

collaborated in the financial institution's violation, not by structuring

transactions, but by concealing the extent of his transactions through various

other means. [FN11] We recognized that "under United States v. Mastronardo,

Zytnick could not be charged with the substantive offense of failing to file

CTRs since he had no duty to do so." 879 F.2d at 1103. We nonetheless

affirmed his liability on conspiracy and aiding and abetting grounds, noting

that "the relief afforded to customers under Mastronardo does not apply to

Zytnick...." 879 F.2d at 1103 n. 20. [FN12]

FN11. In fact, one of Zytnick’s arguments was that "if he had been aware

of the CTR requirement he could have structured his transactions to avoid

any violation." 879 F.2d at 1103 n. 20.
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FN12. We also held in American Investors that a customer of a financial

institution could be held criminally liable for willfully causing the

institution to fail to file CTRs pursuant to 31 U.S.C. s 5313 and 18

U.S.C. s 2(b), and that Mastronardo did not compel a contrary holding

because there the defendants had been acquitted of violating 18 U.S.C. s

2(b). Under American Investors, liability under sections 5313 and 2(b)

can be imposed on a customer if (1) the financial institution had the legal

obligation to file CTRs-si.e., the legal capacity to commit the crime--and

if (2) the customer had the intent to preclude the financial institution

from filing CTRs.

In sum, we reject Donahue’s argument that under Mastronardo his conviction

on Count I must be reversed. Because we find Donahue’s remaining objections to

his conviction on that count likewise lacking in merit, we will affirm his

conviction on Count I. [FN13]

FN13. Donahue challenges his conviction on Count I on an alternative

ground in relation to that portion of the count charging him with

conspiring to defraud the United States by participating in a scheme to

evade income taxes in violation of 31 U.S.C. ss 5313, 5316 and 5322

and 26 U.S.C. ss 7201 and 7206. He maintains, inter alia, that the

district court improperly failed to charge the jury that in order to

convict Donahue on this charge, the evidence had to establish that he had

the specific intent to help Luytjes evade his taxes, and that in any event

such evidence was lacking. The district court charged the jury that it had

to find a "mutual understanding" to "move money in such a way, money of Mr.

Luytjes in such a way that the government would be deprived of the

ability ... to decide whether or not there was a tax ... due," in which

scheme Donahue "willfully and intentionally" joined. Thus, the district

court apprised the jury of exactly what Donahue claims it did not know.

Furthermore, we find that the evidence introduced by the government was

sufficient to sustain the jury’s verdict on this charge.

*49 III.

[2] Donahue’s principal contention that his conviction on Count II of the

indictment must be reversed is predicated on a claim that venue of the charge

on that count was improper in the Middle District of Pennsylvania. "Congress

has incorporated the basic constitutional provisions on venue in Rule 18 of the

Federal Rules of Criminal Procedure which provides, in relevant part, that ’the

prosecution shall be had in a district in which the offense was committed.’ "

United States v. Passodelis, 615 F.2d 975, 977 (3d Cir.1980). Donahue

contends that the crime charged in Count II was not committed in the Middle

District of Pennsylvania. We, however, agree with the government that Count II

involves an offense "begun in one district"—-the Middle District of

Pennsylvania-—"and completed in another" under 18 U.S.C. s 3237(a) and

therefore could be prosecuted in the Middle District of Pennsylvania.

As noted earlier, Count II charged Donahue with violating 31

U.S.C. ss 5316 and 5322 by knowingly transporting currency from Pennsylvania

to Grand Cayman Island without filing reports required by the Secretary of the

Treasury. [FN14] Section 5316(a) provides in relevant part:
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FN14. Count II charged that such transportation was "part of a pattern of

illegal activity involving transactions of more than one hundred thousand

dollars ($100,000) in a 12-month period" so as to invoke the enhanced

penalty provided by 31 U.S.C. s 5322(b). The count also charged Donahue

with aiding and abetting the substantive violation, thus leading the

government to contend, brief at 20, that his "accessorial acts in the

Middle District of Pennsylvania" justified venue there. While there may be

force to this contention, inasmuch as Donahue in Pennsylvania assisted

Coffey and Luytjes in the transportation of the money and they might each

be viewed as a person who "has transported" monetary instruments, we prefer

to predicate our decision on Donahue's direct conduct as a transporter.

(a) ... a person or an agent.or bailee of the person shall file a report

under subsection (b) of this section when the person, agent, or bailee

knowingly--

(1) transports, is about to transport, or has transported, monetary

instruments of more than $10,000 at one time-—

(A) from a place in the United States to or through a place outside the

United States[.] [FN15]

FN15. In October of 1984, section 5316(a)(1) was amended to raise the

amount transported from $5,000 to $10,000. The text of section 5316(a) was

amended in 1984 and 1986 but not materially to this case. We quote the

1986 version.

Section 5316(b) directs that the report be filed "at the time and place the

Secretary of the Treasury prescribes." In turn, the applicable regulations

provide that the report must be filed "at the time of departure," "with the

Customs officer in charge at any port of ... departure." 31 C.F.R. s

103.26(b)(1), (3).

In its efforts to prove the charges in Count II, the government introduced

evidence at trial that on a variety of occasions Donahue flew from Pennsylvania

to Miami, where he changed planes and continued directly on to Grand Cayman

Island. [FN16] Donahue asserts, and the government does not dispute, that

"[a]1l of the evidence showed that Donahue went through Customs in Miami," and

that "the government neither alleged nor proved that Donahue had a legal duty

to file CMIRs in the M.D. of Pa." Appellant’s brief at 33. Asserting

*50 that " ’where the crime charged is failure to do a legally required act,

the place fixed for its performance fixes the situs of the crime,’ " Donahue

maintains that the government failed to establish venue in Pennsylvania because

the "situs of the crime" was Miami--the place where the reports should have

been filed. Brief at 28-34 (citing Johnston v. United States, 351 U.S. 215,

220, 76 s.ct. 739, 742, 100 L.Ed. 1097 (1956)).

FN16. The government introduced, inter alia, some of Donahue's plane

tickets and travel itineraries documenting various of his trips to and from

Grand Cayman Island. Government Exhibits 18.1, 18.2. The exhibits showed

that the layovers in Miami were only a few hours at most.
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The problem with this analysis is that it focuses on one aspect of the conduct

proscribed by section 5316, the failure to file a report, to the exclusion of

the other element of the offense-~the transportation of currency. It is true,

as Donahue notes, that it is often helpful to look at the statutory verb in the

description of the offense in determining where an offense was committed. See,

e.g., 2 Wright, Federal Practice & Procedure: Criminal 2d 5 302 (1982).

However, his choice of "file" in 31 U.S.C. s 5316(a) as the only relevant

verb in the section ignores the fact that standing alone the failure to file a

report is not unlawful; such failure must be accompanied by the knowing

transportation of currency out of the country to become a crime. Although

Donahue cites a case, addressing issues other than venue, for the proposition

that " 'the crime which [5 5316] punishes is not the transportation of more

than [$10,000] in currency out of the United States, but rather the failure to

file the required report,’ " appellant’s brief at 37, [FN17] the fact remains

that absent the transportation or intent to transport the failure to file is

unobjectionable. [FN18] Thus, Count II of the indictment charged that the

offense was the transportation of the currency, without the filing of the

report.

FN17. Donahue cites United States v. Rojas, 671 F.2d 159, 162 (5th

Cir.1982). See also United States v. Warren, 612 F.2d 887, 891 (5th

Cir.) (en banc), cert. denied, 446 U.S. 956, 100 S.Ct. 2928, 64 L.Ed.2d

815 (1980).

FN18. Moreover, in making his venue argument Donahue relies not upon the

language of section 5316 itself, which merely requires a report to be

filed "at the time and place the Secretary of the Treasury prescribes," but

upon the federal regulations implementing the Act. The fact that Congress

did not explicitly designate the place of filing weakens any argument that

it intended to restrict venue in the manner Donahue suggests.

In View of the foregoing, we agree with the government that the conduct

underlying Donahue's conviction on Count II constituted an offense "begun in

one district and completed in another" under 18 U.S.C. s 3237(a). [FN19]

The evidence established that Donahue, bearing large sums of currency, on

various occasions boarded a plane in Pennsylvania, [FN20] changed planes in

Florida without filing the requisite report, and proceeded on to Grand Cayman

Island. In our view, this uninterrupted series of events is properly regarded

as one continuing offense for purposes of venue, beginning in Pennsylvania and

ending in Grand Cayman Island. Cf. United States v. Rigdon, 874 F.2d 774,

779-80 (11th Cir.1989) (venue for failure to file CTR as required by 31

U.S.C. s 5313 not only proper in Washington, D.C., where CTRs can be filed, but

also in *51 Northern District of Florida where cash was exchanged for

cashier’s checks.)

FN19. That section provides:

5 3237. Offenses begun in one district and completed in another

(a) Except as otherwise expressly provided by enactment of Congress, any

offense against the United States begun in one district and completed in

another, or committed in more than one district, may be inquired of and
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prosecuted in any district in which such offense was begun, continued, or

completed.

Any offense involving the use of the mails, transportation in interstate or

foreign commerce, or the importation of an object or person into the United

States is a continuing offense and, except as otherwise expressly provided

by enactment of Congress, may be inquired of and prosecuted in any district

from, through, or into which such commerce, mail matter, or imported object

or person moves.

FN20. Donahue’s airline tickets indicate that he flew from Scranton/Wilkes

Barre in the Middle District of Pennsylvania to Philadelphia, then from

Philadelphia to Miami, and then on to the Grand Cayman Island. The stop in

Philadelphia does not affect the existence of venue in the Middle District

of Pennsylvania under our analysis. We, of course, are not concerned with

whether venue would have been proper if Donahue had picked up the currency

in Miami, rather than leaving Pennsylvania with it.

We agree with the government that this case is distinguishable from Travis

v. United States, 364 U.S. 631, 81 S.Ct. 358, 5 L.Ed.2d 340 (1961), cited by

Donahue. In Travis, the defendant was charged with filing a false non-

Communist affidavit with the National Labor Relations Board in violation of

section 9(h) of the National Labor Relations Act, and section 35A of the

Criminal Code (since replaced by 18 U.S.C. s 1001). Although the affidavits

were filed in Washington, D.C., the defendant was tried in Colorado, where he

had executed and mailed them. The Court held that venue lay only in

Washington, D.C., rejecting the government’s argument that the charged offense

was a continuing one under section 3237 beginning in Colorado. The Travis

court did state that "[then a place is explicitly designated where a paper

must be filed, a prosecution for failure to file lies only at that place."

Id. at 636, 81 S.Ct. at 362. While, viewed in a vacuum, this statement

arguably lends support to Donahue’s position, in Travis "only the single act

of having a false statement at a specified place [was] penalized." Id. at

637, 81 S.Ct. at 362. [FN21] Transportation of the document was not an element

of the offense in Travis. Here, however, as discussed above, the elements

of the offense included not only a failure to file but also the transportation

of currency outside of the country, and thus Travis is not controlling.

[FN22]

FN21. Significantly, the Court noted that section 9(h) provided only that

the Board could not make investigations or issue complaints on questions

raised by labor organizations unless non-Communist affidavits were filed,

and did not require the filing of such affidavits. It stated that "[i]f it

had, the whole process of filing, including the use of the mails, might

logically be construed to constitute the offense." Id. at 635, 81 S.Ct.

at 361. Here, in contrast to Travis, filing was required by the

applicable regulations.

FN22. A number of courts have limited Travis to its particular facts.

See, e.g., United States v. Mendel, 746 F.2d 155, 165 (2d Cir.1984),

cert. denied, 469 U.S. 1213, 105 S.Ct. 1184, 84 L.Ed.2d 331 (1985) (
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" ’the decision [in Travis ] surely was meant to be confined to the

facts On the unusual statute involved' " (citations omitted)); United

States v. Herberman, 583 F.2d 222, 227 (5th Cir.1978) (Travis does not

mandate that every defendant whose forms are filed in another district must

defend there). We also note that Donahue relies on our decision in

United States v. Valenti, 207 F.2d 242 (3d Cir.1953), which was approved

in Travis. For the same reasons we find Travis not controlling,

Valenti is not applicable here.

Indeed, the second paragraph of section 3237(a), which has been described as

"a specific application of the general provision about continuing offenses in

the first paragraph of the section," Wright, supra, s 303, expressly provides

that offenses involving foreign commerce are continuing and may be prosecuted

in any district "from, through or into which such commerce ... moves" (emphasis

added). We think that for venue purposes, this case is more analogous to those

involving the transportation of stolen objects in interstate or foreign

commerce than to "one-step crime" [FN23] cases like Travis, where the only

act of significance was the false filing. Cf. United States v. Infanti, 474

F.2d 522, 527 (2d Cir.1973) (prosecution for transporting stolen stock

certificates in foreign commerce in violation of 18 U.S.C. s 2314 proper in

district where stolen certificates in possession of co-defendant before

transportation began.) [FN24] While the mere transportation of the currency

outside of the country was not unlawful, it became so when coupled with

Donahue’s failure to file the CMIRs.

FN23. See United States v. Dekunchak, 467 F.2d 432, 438 (2d Cir.1972).

FN24. We see no reason to hold that the fact that no national boundary had

yet been crossed when Donahue left Pennsylvania defeats venue there. While

we will assume, arguendo, that under 31 U.S.C. s 5316 the offense was

not completed in Pennsylvania, undoubtedly the commission of the offense

was eventually completed and the transportation in the Middle District of

Pennsylvania was an integral part of it. Cf. United States v. Hankish,

502 F.2d 71 (4th Cir.1974) (offense of transporting goods stolen from

interstate commerce committed as soon as defendants began transporting

them, not when they crossed state line, and venue under section 3237 proper

in district where transportation began.)

*52 In sum, we hold that Donahue’s commission of the offense

proscribed by section 5316--the transportation of currency from the United

States to a place outside the country without filing a report--began in the

Middle District of Pennsylvania, where he boarded the first of the successive

flights which ultimately would land him in Grand Cayman Island, and that venue

was proper there, even assuming that the report required by section 5316 could

only have been filed in Miami. [FN25]

FN25. Because of our holding it is unnecessary to address the government's

alternative argument that Donahue waived his right to challenge venue by

not timely raising the challenge.
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IV.

Although Donahue voices a variety of other objections to his conviction, we

find them to be lacking in merit. [FN26] Accordingly, we will affirm his

conviction on both counts of the indictment.

FN26. Donahue contends that a recorded conversation between himself and

Luytjes introduced at trial should have been suppressed under 18

U.S.C. s 2515, which prohibits the use as evidence of certain intercepted

wire or oral communications. Although 18 U.S.C. s 2511(2)(c) sets forth

an exception to 18 U.S.C. s 2515 when the communication is intercepted

by a "person acting under color of law" and "one of the parties to the

communication has given prior consent to such interception," Donahue

maintains that the exception is inapplicable here because Luytjes did not

voluntarily consent to the interception but was misled into doing so by

false promises in his plea agreement. Despite Donahue's efforts to

characterize his objection as involving Luytjes’ consent to the

interception, what he is really challenging is the government’s authority

to grant Luytjes what he indisputably received by virtue of his plea

agreement; he maintains, for instance, that the government lacked the

authority to compromise Luytjes' civil tax liability in the agreement but

does not claim that the government reneged on this promise. We therefore

reject Donahue’s challenge to his conviction on this basis.

Donahue raises a number of other grounds for reversal of his conviction,

including claims that the Assistant United States Attorney should have been

recused; that he breached a rule of professional conduct; and that

certain hearsay testimony was improperly allowed at trial. We have

examined these arguments and find them lacking in merit.

END OF DOCUMENT
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Certiorari Denied March 17, 1980. See 100 S.Ct. 1320.

Former officers of national bank were convicted before the United States

District Court for the Southern District of New York, Thomas P. Griesa, J., of

making false entries in bank records with intent to defraud and CONSPIRING to

perpetrate such frauds on the federal Government, bank shareholders and

prospective lenders, and they appealed. The Court of Appeals, Mansfield,

Circuit Judge, held that: (1) although improper, instruction likening job of

jury’s drawing an inference to a spectator at a football game who, having

observed quality of play, makes certain inferences concerning the coaching

provided was not reversibly erroneous; (2) since object of alleged CONSPIRACY

was to falsify operating statements for the first quarter to make it appear

that the bank had earned a profit, it was not necessary that each coconspirator

have comprehended full scope of the scheme, i. e., false evaluation of

securities as well as fictitious foreign exchange transactions; (3) instruction

that term "individual" in false entry statute included depositors was not

inflammatory; and (4) although deceptive foreign exchange transactions actually

took place and were reflected in bank’s books, the subject entries, showing a

profit rather than loss, were "false entries".

Affirmed.

[1] CRIMINAL LAW k1172.2

110k1172.2

Although circumstantial evidence instruction likening the job of the jury

drawing an inference to the spectator at a football game who, having observed

the quality of play, makes certain inferences concerning the coaching being

provided, was ill-conceived, confusing and inappropriate it did not require

reversal of conviction of high bank officers of making false entries in bank

records with intent to defraud as jury was otherwise advised of nature of

circumstantial evidence, was repeatedly told to use common sense in drawing

inferences and court carefully stated that "football coach" example was an

illustration and had nothing to do with the case. 18 U.S.C.A. ss 1005,

1014.

[2] CRIMINAL LAW k785(3)

110k785(3)

It is the trial court's duty, in instructing on witness’ credibility, to give

balanced instructions.

[3] CRIMINAL LAW k785(3)

110k785(3)
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Where the trial court points out that testimony of certain types of witnesses

may be suspect and should therefore be scrutinized and weighed with care, such

as that of accomplices or coconspirators, those who have made plea bargains or

are awaiting sentence, those who have been granted immunity, and defendants, it

must also direct the jury's attention to the fact that it may well find such

witnesses to be truthful in whole or part; in short, the court should not

emphasize the suspect nature of the testimony of certain witnesses without

pointing out that they may be believed.

[4] CRIMINAL LAW k811(5)

110k811(5)

Although a trial judge has the right to comment on credibility of specific

witnesses, such right is limited and its exercise is appropriate only when

necessary to assist the jury.

[5] CRIMINAL LAW k742(1)

110k742(1)

Credibility issues are left solely to the jury which, as the conscience of the

community, is expected to act with sound judgment.

[6] CRIMINAL LAW k785(3)

110k785(3)

Although credibility was essential issue in view of diametrically conflicting

testimony of government witnesses, including accomplices, and the defendants,

charge on credibility was not weighted in favor of the Government where court

pointed out that the Government is frequently required to rely on participants,

accomplices and persons who have committed crimes and that jury must view such

witnesses with particular caution and scrutinize them with great care and it

did not follow that because a person had a vital interest he was not capable of

telling the truth and that it was for the jury to determine credibility.

[7] BANKS AND BANKING k62

52k62

Alleged motives of bank officials, charged with falsifying operating statements

with intent to defraud, were relevant but were not elements of the crime and

were not required to be proven. 18 U.S.C.A. ss 371, 1005, 1014.

[7] CRIMINAL LAW k342

110k342

Alleged motives of bank officials, charged with falsifying operating statements

with intent to defraud, were relevant but were not elements of the crime and

were not required to be proven. 18 U.S.C.A. ss 371, 1005, 1014.

[8] CONSPIRACY k40.1

91k40.1

To be convicted as a member of a CONSPIRACY, a defendant need not know every

objective of the CONSPIRACY, every detail of its operation or means employed to

achieve the agreed-upon criminal objective or even the identity of every

coconspirator; however, there must be agreement on the essential nature of the

plan and on the kind of criminal conduct in fact contemplated. 18
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U.S.C.A. s 371.

[9] CONSPIRACY k24.5

91k24.5

Formerly 91k23

A CONSPIRATOR must agree to and participate in a scheme which he knows to have

an illegal objective. 18 U.S.C.A. s 371.

[10] CONSPIRACY k40.1

91k40.1

If in course of a CONSPIRACY there occur other illegal acts not specifically

contemplated by an individual CONSPIRATOR but reasonably akin to the

anticipated illegality and in furtherance or in consequence of the scheme, a

CONSPIRATOR may not on that account escape liability for participation in the

CONSPIRACY. 18 U.S.C.A. s 371.

[11] CONSPIRACY k48.2(2)

91k48.2(2)

CONSPIRACY instruction in prosecution of high bank officers for CONSPIRING to

make false entries in bank records was sufficient, notwithstanding contention

that CONSPIRACY involved two distinct transactions, i. e., false evaluation of

securities and fictitious foreign exchange transactions, since instructions

described general goal and various federal offenses alleged to have been

committed, with court selecting one of the alleged objects in interest of

simplicity and expounding thereon, and jury was told that to convict they must

find a single CONSPIRACY of the type alleged and that acquittal was necessary

if jury found two separate, independent CONSPIRACIES. 18 U.S.C.A. ss 371,

1005.

[12] CONSPIRACY k40.1

91k40.1

As long as jury, in prosecution of high bank officials for CONSPIRING to make

false entries in bank records with intent to defraud and making false

statements to federally insured bank to influence fulfillment of loan

commitment, found one CONSPIRACY to falsify bank books in order to produce a

false income statement and that each defendant played a part in the CONSPIRACY

it was unnecessary for the Government to establish that each defendant agreed

to each of the unlawful acts, i. e., false evaluation of securities and entry

into fictitious foreign exchange contracts, or means that might be used to

achieve that goal. 18 U.S.C.A. ss 371, 1005, 1014.

[13] CRIMINAL LAW k1173.2(2)

110k1173.2(2)

Even if it was error to deny bank president a charge that if jury found a

CONSPIRACY to falsify quarterly earnings statement solely by fictitious

exchange transactions it should not convict him, error was harmless as jury

could have found that CONSPIRACY was not carried out solely by fictitious

foreign exchange transactions. 18 U.S.C.A. ss 371, 1005, 1014.

[14] CONSPIRACY k48.2(2)
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91k48.2(2)

Evidence that each defendant, including high bank officers, in his own way

joined in a scheme to falsity bank's earnings statement was sufficient to

permit the giving of a Pinkerton charge with respect to the reasonably

foreseeable crimes that might be committed by fellow CONSPIRATORS in

furtherance of that scheme, especially since obvious purpose of falsifying

earnings statement was to commit frauds, notwithstanding that there was little

evidence of bank president’s knowledge of or participation in fictitious

foreign exchange transactions or of chairman of the board's participation in

false evaluation of the trading account securities. 18 U.S.C.A. ss 371,

1005, 1014.

[15] INDICTMENT AND INFORMATION k144.1(1)

210k144.1(1)

Count charging senior vice-president of bank's investment division with making

false entries in bank records with intent to defraud by causing bank to enter

into fictitious foreign exchange contracts showing a nonexisting profit would

not be dismissed on ground that the vice—president had not personally

participated in foreign exchange transactions since under the evidence the jury

could find that the vice-president joined a CONSPIRACY to falsify bank’s first-

quarter financial statement and could reasonably anticipate that his partners

in crime might commit other criminal acts, including use of fictitious foreign

exchange transactions. 18 U.S.C.A. ss 371, 1005.

[16] CONSPIRACY k48.2(2)

91k48.2(2)

Pinkerton charge that CONSPIRACY count related to bank entry statute and that

some substantive counts related to Securities Exchange Act and false statements

statute but that if any defendant was found guilty on CONSPIRACY count the jury

was obliged to reconsider guilt on substantive count under consideration was

not objectionable as committing jury, once it found a CONSPIRACY to violate one

statutory provision, to hold a CONSPIRATOR liable for violations of other

provisions not among the objects of the CONSPIRACY and not done in furtherance

thereof, especially when viewed in context and considering the evidence as to

substantive violations. 18 U.S.C.A. ss 371, 1005, 1014, 1623;

Securities Exchange Act of 1934, ss 10(b), 32, 15 U.S.C.A. ss 78j(b),

78ff.

[17] CRIMINAL LAW k62

110k62

A person who causes an innocent party to commit an act which, if done with the

requisite intent, would constitute an offense may be found guilty as a

principal even though he personally did not commit the criminal act. 18

U.S.C.A. s 2(b).

[18] CRIMINAL LAW k792(1)

110k792(1)

Since there was sufficient evidence to permit finding that at least one

defendant or coconspirator participated in each of the alleged criminal acts,

either as a principal, an aider and abettor or under Pinkerton as a
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coconspirator who could reasonably foresee that substantive crimes might be

committed by fellow CONSPIRATORS in furtherance of the CONSPIRACY and absent

indication that there was a failure to prove that a defendant committed

one of the alleged criminal acts or participated knowingly in commission of

such an act by another, refusal to require jury first to identify the

principals and then, the aiders and abettors was proper. 18 U.S.C.A. ss 2,

371.

[19] CRIMINAL LAW k792(3)

110k792(3)

It is sufficient that the court instruct the jury that in order to convict

someone on basis of aiding and abetting, the criminal actions must have been

committed by someone. 18 U.S.C.A. s 2.

[20] JURY k31.3(1)

230k31.3(1)

Formerly 230k31(11)

Instruction that term "any * * * individual person" in statute governing

false entries in bank records includes depositors and other customers did not

destroy bank officers’ right to an impartial jury on ground that most jurors

were undoubtedly bank depositors since there was no indication that any juror

was a depositor of subject bank and there was nothing inflammatory or unfair

about such accurate description of the type of person whom the statute is

designed to protect or an indication that any defendant was prejudiced. 18

U.S.C.A. s 1005.

[21] CRIMINAL LAW k1172.1(1)

110k1172.1(1)

To warrant reversal, error in instructions must be shown to have been

prejudicial or likely to have been so.

[22] WITNESSES k270(2)

410k270(2)

Although showing that prior to false evaluation of bank securities at issue

bank's vice-chairman of investment division engaged in prior similar misconduct

without knowledge of vice-president would have some probative value on issue

whether he was acting under latter's direction at time of instant transactions

it would not preclude a finding that both officers, charged with making false

entries in bank records, had joined together in such misconduct and, hence,

trial court properly limited vice-president's cross-examination of vice-

chairman as to prior transactions, permitting evidence as to one transfer on

ground that matter had been opened up on cross-examination. 18 U.S.C.A. s

1005.

[23] CRIMINAL LAW k1153(4)

110k1153(4)

Trial court ruling limiting cross—examination is tested by the standard of

whether exclusion of evidence constituted Clear abuse of discretion.

[24] CRIMINAL LAW k338(1)
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110k338(1)

Refusal to permit bank’s chief executive officer, charged with making false

entries, to testify that several weeks after principal conduct at issue he

opposed issuance of press release, as favored by principal stockholder, which

failed to disclose certain hidden foreign exchange transactions unrelated to

transactions at issue was not abuse of discretion since any dispute between the

pair was collateral to matters at issue. 18 U.S.C.A. ss 1005, 1014.

[25] WITNESSES k269(8)

410k269(8)

It was not abuse of discretion, in prosecution of bank officials for making

false entries, to preclude chief administrative officer from cross-examining

vice-chairman of investment division to bring out that the latter had

vigorously opposed before board of directors a management proposal to disband

municipal dealer department, which evidence allegedly indicated unlikelihood

that vice-chairman would have done president’s bidding to falsely value

securities by backdating transfers from trading to investment account, as such

was outside scope of cross—examination, was tenuous and would have opened up

collateral matters. 18 U.S.C.A. s 1005.

[26] CRIMINAL LAW k427(5)

110k427(5)

Testimony of partner in CERTIFIED public accounting firm that he was told by

senior vice-president of bank's investment division that backdated transfer of

government securities had been ordered by someone superior to vice-chairman of

investment division was not objectionable as a postconspiracy narrative as to

the president, charged with making FALSE entries, as there was sufficient

independent evidence that a CONSPIRACY was still alive on date of statement and

that president and senior vice-president were participants. Fed.Rules Evid.

Rule 801(d)(2)(E), 28 U.S.C.A.; 18 U.S.C.A. s 1005.

[27] CRIMINAL LAW k361(1)

110k361(1)

Underlying corporate memorandum authorizing transfer of securities from trading

to investment account and entry confirming the instruction were properly

admitted, as a record made in regular course of business, in prosecution of

bank officers for making false entries in bank records, and, hence, testimony

of chief financial officer that after chief administrative officer left the

bank the financial officer ordered vice-president of investment division to

reverse such transfers and to revise quarterly financial statement was

admissible to explain the background of the document and, in any event,

assuming that admission was error, it was harmless. Fed.Rules Evid. Rule

803(6), 28 U.S.C.A.; 18 U.S.C.A. ss 1005, 1014.

[27] CRIMINAL LAw k436(3)

110k436(3)

Formerly 110k436

Underlying corporate memorandum authorizing transfer of securities from trading

to investment account and entry confirming the instruction were properly

admitted, as a record made in regular course of business, in prosecution of
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bank officers for making false entries in bank records, and, hence, testimony

of chief financial officer that after chief administrative officer left the

bank the financial officer ordered vice-president of investment division to

reverse such transfers and to revise quarterly financial statement was

admissible to explain the background of the document and, in any event,

assuming that admission was error, it was harmless. Fed.Rules Evid. Rule

803(6), 28 U.S.C.A.; 18 U.S.C.A. SS 1005, 1014.

[27] CRIMINAL LAW k1169.1(2.l)

110k1169.1(2.1)

Formerly 110k1169.1(2)

Underlying corporate memorandum authorizing transfer of securities from trading

to investment account and entry confirming the instruction were properly

admitted, as a record made in regular course of business, in prosecution of

bank officers for making false entries in bank records, and, hence, testimony

of chief financial officer that after chief administrative officer left the

bank the financial officer ordered vice—president of investment division to

reverse such transfers and to revise quarterly financial statement was

admissible to explain the background of the document and, in any event,

assuming that admission was error, it was harmless. Fed.Rules Evid. Rule

803(6), 28 U.S.C.A.; 18 U.S.C.A. SS 1005, 1014.

[28] CRIMINAL LAW k627.7(2)

110k627.7(2)

Rule obligating the government, on request, to permit a defendant to inspect

any relevant written or recorded statements made by him and in possession of

the government is intended to enable a defendant to obtain prior to trial any

of his own statements relevant to the crime charged against him so that he will

be able to prepare properly to face the evidence that may be introduced against

him. Fed.Rules Cr.Proc. Rule 16(a), 18 U.S.C.A.

[29] CRIMINAL LAW k627.7(2)

110k627.7(2)

Neither ten-year-old letter written by chairman of board of directors of

national bank, at a time he was aspiring to presidency, urging that the head of

the bank closely follow its earnings nor notations in his handwriting on

various financial statements and agenda of board meetings around time of

alleged false entries at issue and after he had become chairman were required

to be disclosed under criminal discovery rule; such statements became

"relevant" for impeachment only after he testified that he did not personally

keep acquainted with day-to—day operations, and prior to trial he had been

provided with an inventory of such documents and was not hindered in preparing

a defense. Fed.Rules Cr.Proc. Rule 16(a), 18 U.S.C.A.; 18 U.S.C.A. ss

1005, 1014.

See publication Words and Phrases for other judicial constructions and

definitions.

[30] CRIMINAL LAW k627.7(2)

110k627.7(2)

Rule obligating the government, on request, to permit a defendant to inspect
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any relevant statement made by him within government’s possession does not

obligate the government to anticipate every possible defense, assume what a

defendant’s trial testimony will be if he decides to testify, and then furnish

him with otherwise irrelevant material that might conflict with his testimony;

with respect to any such material, if any obligation to disclose exists under

the rule, it is satisfied by making underlying files available to defendant

prior to trial. Fed.Rules Cr.Proc. Rule 16(a), 18 U.S.C.A.

[31] CRIMINAL LAW k1166(10.10)

110k1166(10.10)

Formerly 110k1166(1)

Any violation of rule obligating the government, on request, to permit a

defendant to inspect any relevant written statement made by him and in

possession, etc., of the government did not require reversal of conviction

absent showing of any legally cognizable prejudice as result of failure to have

the documents in advance of trial. Fed.Rules Cr.Proc. Rule 16(a), 18 U.S.C.A.

[32] CRIMINAL LAW k726

110k726

Had defendant’s summation been the first occasion for argument that profit

figure which defendant allegedly had told codefendant the bank’s foreign

exchange department must have to avoid showing a loss was product of

codefendant’s imagination, Government's reply that adding machine tape showing

loss on liquidation of government securities almost precisely matched such

figure might be persuasive on claim of improper rebuttal as the Government

could argue that it had no intention of referring to the computation until

source of figures was challenged, although fairness would dictate that a copy

be furnished defendant in advance instead of confronting him with a new theory,

albeit based on record evidence, at last minute of a long trial. Fed.Rules

Cr.Proc. Rule 29.1, 18 U.S.C.A.

[33] CRIMINAL LAW k1171.7

110k1171.7

Where Government represented that it was only after defendant's summation

that it determined that total losses from bank’s liquidation of

government securities almost precisely matched figure used in the summation,

wherein it was stated that figure which defendant allegedly told codefendant

the bank must have to avoid showing a loss was product of codefendant's

imagination, with Government referring to identity of such figures in rebuttal

summation, reversal was not required in view of trial court’s offering

defendants an opportunity to respond by way of surrebuttal; also, absent

showing that computation was erroneous, refusal of cautionary instruction was

not abuse of discretion. Fed.Rules Cr.Proc. Rule 29.1, 18 U.S.C.A.; 18

U.S.C.A. s 1005.

[34] INDICTMENT AND INFORMATION R127

210k127

Each allegedly false financial statement of national bank could properly be

charged in a separate count against defendant former officers. 18
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U.S.C.A. s 1005.

[35] CRIMINAL LAW k700(3)

110k700(3)

Formerly 110k700

Former chairman of board of national bank was not denied a fair trial on

charges of making false entries on ground that government suppressed

exculpatory evidence by withholding evidence supporting multicount indictments

filed against codefendants charging latter with falsifying average monthly

foreign exchange profit and loss report and permitting one defendant to testify

that he engaged in falsification on only three occasions during relevant period

since the fraudulent transactions during such period were relatively few and

were reflected in monthly and quarterly statements which were many and some

statements were also charged as violations of other statutes. 18 U.S.C.A. s

1005.

[36] CRIMINAL LAW k1130(3)

110k1130(3)

Unjustified scurrilous statements indicating a reckless disregard for facts of

record exceed the bounds of responsible advocacy. ABA Code of Professional

Responsibility, DR7-102(A)(1, 2).

[37] CRIMINAL LAW k700(3)

110k700(3)

Formerly 110K700

Although following conviction of former chairman of board of national bank for

making false entries superseding indictments were filed against principal

stockholder and director of holding company charging the pair with causing the

bank to conceal losses by misvaluing securities, the chairman was not deprived

of a fair trial by failure to disclose evidence underlying such indictments

notwithstanding that misvaluation of securities underlay false entries count

against chairman, since subject indictments did not refer to the others'

personal participation in the evaluation but merely to acts committed by their

coconspirators in furtherance of CONSPIRACY to falsify earnings statement for

subject quarter, for which Pinkerton liability would attach. 18 U.S.C.A s

1005.

[38] CONSTITUTIONAL LAW k257

92k257

Defendant's due process rights were not violated by failure to grant use

immunity to alleged principal accomplice and coconspirator, who was named in a

separate indictment charging participation in same false foreign exchange

transactions as those forming a major part of case against defendant former

bank officer, as there was no representation that if granted immunity the

accomplice would furnish specific exculpatory evidence unobtainable from any

other source and case was not one where government deliberately manipulated

grants of immunity to get an unfair advantage. 18 U.S.C.A. s 1005;

U.S.C.A.Const. Amends. 5, 14.

[39] SECURITIES REGULATION k195
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349Bk195

Counts charging former officers of national bank with using interstate commerce

to employ manipulative and deceptive devices in connection with purchase and

sale of bank stock by use of false financial statements was not insufficient as

failing to contain specific allegations of misconduct and failing to set forth

all elements of the crime, where each count followed precisely the language of

section 10(b) of the Securities Exchange Act, and by incorporating by reference

specified paragraphs of CONSPIRACY count the Government established nature of

alleged conduct in sufficient detail to enable defendants to prepare a defense

and bar future prosecution for the same offense. Securities Exchange Act of

1934, s 10(b), 15 U.S.C.A. s 78j(b).

[40] INDICTMENT AND INFORMATION k144.1(3)

210k144.1(3)

Counts charging former officer of national bank with manipulative or deceptive

practices in connection with purchase and sale of bank stocks by issuance of

false financial statements were not required to be dismissed on ground of

alleged failure to prove any reliance by specific purchasers on the false

statements since the government need only prove that a false representation is

one that a reasonable stockholder would rely on in purchasing or selling the

relevant corporate shares, and trial court so instructed the jury. Securities

Exchange Act of 1934, s 10(b), 15 U.S.C.A. s 78j(b).

[41] SECURITIES REGULATION k60.48(1)

349Bk60.48(1)

Formerly 349Bk119

Same standard, i. e., proof that the false representation is one that a

reasonable stockholder would rely on in purchasing or selling relevant

corporate shares, applies to civil and criminal liability under the securities

law. Securities Exchange Act of 1934, s 10(b), 15 U.S.C.A. s 78j(b).

[41] SECURITIES REGULATION k193

349Bk193

Same standard, i. e., proof that the false representation is one that a

reasonable stockholder would rely on in purchasing or selling relevant

corporate shares, applies to civil and criminal liability under the securities

law. Securities Exchange Act of 1934, s 10(b), 15 U.S.C.A. s 78j(b).

[42] FRAUD k68.10(1)

184k68.10(1)

A false entry statute may be violated by entering on the books a transaction

known to be fraudulent, even though the entry might be accurate. 18

U.S.C.A. s 1005.

[43] FRAUD k69(2)

184k69(2)

While an entry is not false merely because the underlying transaction is

illegal, counts charging making of false entries in bank records, as based on

deceptive foreign exchange transactions showing the bank to have earned a

profit, were not to be dismissed since profits shown on records of such
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transactions were known by bank officials to be false and fictitious and were

concocted for very purpose of distorting financial statement; such was a

violation of statute prohibiting making of false entries in bank records with

intent to defraud. 18 U.S.C.A. s 1005.

[44] JURY k136(7)

230k136(7)

Trial court’s grant of one extra peremptory challenge to the Government without

defendant’s consent, after granting three peremptories to the defendants,

although not in compliance with criminal rule, was not shown to have resulted

in selection of a jury that was underrepresentative of the community or biased

in any other way and proportional advantage accorded defendants by the rule,

ten peremptories as against six for the Government, was approximately

maintained, although court’s action was improper absent defense counsel's

consent. Fed.Rules Cr.Proc. Rule 24(b), 18 U.S.C.A.

*8 Stanley S. Arkin, New York City (Mark S. Arisohn, Arthur T. Cambouris,

Stanley Neustadter, Arkin & Arisohn, P.C., New York City, of counsel), for

defendant-appellant Gleason.

Harold R. Tyler, Jr., New York City (Michael B. Mukasey, Kenneth A. Caruso,

Marjorie T. Coleman, Mark R. Hellerer, Patterson, Belknap, Webb & Tyler, New

York City, of counsel), for defendant-appellant Luftig.

Otto G. Obermaier, New York City (Martin L. Perschetz, Obermaier, Morvillo,

Abramowitz & Fitzpatrick, New York City, of counsel), for defendant-appellant

Carter.

John J. Kenney, Asst. U. S. Atty., New York City (Robert B. Fiske, Jr., U. S.

Atty. for the Southern District of New York, Mary Ellen Kris, Charles M.

Carberry, Richard D. Weinberg, Asst. U. S. Attys., New York City, of counsel),

for appellee.

Moore, Berson, Liflander & Mewhinney, New York City (Earle K. Moore, Matthew

L. Lifflander, New York City, of counsel), for amici curiae Group of Bankers.

Before LUMBARD, MANSFIELD and MESKILL, Circuit Judges.

MANSFIELD, Circuit Judge:

Harold V. Gleason, former Chairman of the Board of the Franklin National Bank

[FNB], Paul Luftig, its former president and chief administrative officer, and

J. Michael Carter, its former senior vice president in charge of its Investment

Division, appeal from judgments of the District *9 Court of the Southern

District of New York, entered on March 27, 1979, by Judge Thomas P. Griesa

after an eight-week jury trial, convicting them (except for dismissal of

charges in Count Three against Carter) of (1) making false entries in the

bank's records on or about March 31, 1974, by false evaluation of securities

with intent to defraud, thereby concealing operating losses in excess of $5

million and making it appear that FNB had a profit of $79,000, for the first

quarter of 1974, all in violation of 18 U.S.C. s 1005 [FN1] (Count Two), (2)

making false entries in the bank’s records on or about March 31, 1974, with

intent to defraud, by causing FNB to enter into fictitious foreign exchange

contracts showing a non-existent profit in excess of $2 million, which falsely

made the bank appear to have a profit for the first quarter of 1974 when in

fact it had suffered heavy losses, also in violation of 18 U.S.C. s 1005
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(Count Three),[FN2] (3) making false statements to the Manufacturers Hanover

Trust Company on or about April 18, 1974, to influence its action in fulfilling

a $35 million loan commitment previously made to FNB, by submitting to

Manufacturers Hanover a consolidated income statement for the first quarter of

1974, ending March 31, showing a profit of $79,000 when in fact the bank had

suffered losses of over $7 million, in violation of 18 U.S.C. s 1014 [FN3]

(Count Four), (4) employing a manipulative scheme or device during March 1974

and on various dates in April and May 1974, in connection with the purchase and

sale of FNB stock by using the foregoing falsifications of bank records to make

it appear that the bank had realized a profit for the first quarter of 1974,

when in fact it had suffered heavy losses, in violation of 15 U.S.C. ss

78j(b) and 78ff [FN4] (Counts Five through Fourteen), and (5) CONSPIRACY to

commit each of the foregoing crimes, in violation of 18 U.S.C. s 371 (Count

One). In addition, Luftig alone was convicted of making false material

declarations *10 on or about March 15, 1977, with respect to some of the

matters that are the subject of the foregoing charges in his testimony before a

grand jury in violation of 18 U.S.C. s 1623 (Count Fifteen). Appellants

claim that numerous errors were committed in the trial of the case. After

careful consideration of each of these contentions we affirm the convictions.

FN1. Title 18 U.S.C. s 1005 provides in pertinent part:

"Whoever makes any false entry in any book, report, or statement of such

BANK with intent to injure or defraud such BANK, or any other company, body

politic or corporate, or any individual person, or to deceive any officer

of such BANK, or the Comptroller of the Currency, or the Federal Deposit

Insurance Corporation, or any agent or EXAMINER appointed to examine the

affairs of such BANK, or the Board of Governors of the Federal Reserve

System

"Shall be fined not more than $5,000 or imprisoned not more than five

years, or both."

FN2. The charge in Count Three against Carter was dismissed by the court

at the end of the Government’s case.

FN3. Title 18 U.S.C. s 1014 provides in pertinent part:

"Whoever knowingly makes any false statement or report, or willfully

overvalues any land, property or security, for the purpose of influencing

in any way the action of . . . any bank the deposits of which are insured

by the Federal Deposit Insurance Corporation, any member of the Federal

Home Loan Bank System, the Federal Deposit Insurance Corporation, the

Federal Savings and Loan Insurance Corporation, or the Administrator of the

national Credit Union Administration, upon any application, advance,

discount, purchase, purchase agreement, repurchase agreement, commitment,

or loan, or any change or extension of any of the same, by renewal,

deferment of action or otherwise, or the acceptance, release, or

substitution of security therefor, shall be fined not more than $5,000 or

imprisoned not more than two years, or both."

FN4. Title 15 U.S.C. s 78j(b) provides:

"It shall be unlawful for any person, directly or indirectly, by the use of
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any means or instrumentality of interstate commerce or of the mails.

"(b) To use or employ, in connection with the purchase or sale of any

security registered on a national securities exchange or any security not

so registered, any manipulative or deceptive device or contrivance in

contravention of such rules and regulations as the Commission may prescribe

as necessary or appropriate in the public interest or for the protection of

investors."

Title 15 U.S.C. s 78ff provides:

"(A)ny person who willfully and knowingly makes, or causes to be made any

statement in any application, report, or document required to be filed

under this chapter or any rule or regulation thereunder . . . which

statement was false or misleading with respect to any material fact, shall

upon conviction be fined not more than $10,000, or imprisoned not more than

two years, or both . . . ."

The evidence, viewed favorably to the Government (as it must be at this stage,

Glasser v. United States, 315 U.S. 60, 80, 62 S.Ct. 457, 86 L.Ed. 680

(1942)), shows that, although FNB suffered an operating loss in excess of $7

million during the three-month period ending March 31, 1974, it issued a

financial statement on April 18, 1974, for the same first quarter of 1974

falsely representing that it had realized earnings of approximately $79,000.

The financial statement was of special significance to FNB because of its

anticipated influence in obtaining Government approval of a proposed FNB merger

with Talcott National Corporation, a factoring and finance company, and in

borrowing some $35 million from Manufacturers Hanover to be used by FNB for the

purchase from Michele Sindona, the principal stockholder of FNB, of his

interest in Talcott.[FN5]

FN5. FNB, with deposits at the end of 1973 of $3.7 billion and assets of

$5 billion, was a subsidiary of Franklin New York Corporation, registered

with the Federal Reserve Bank of New York as a bank holding company. In

1972 Sindona purchased 21.6% of the holding company's outstanding stock

for $40 million. In the spring of 1973 Sindona, through a company

controlled by him (Fasco) purchased 1.6 million shares of Talcott for $27

million, which he later offered to sell to FNB for a price equal to his

cost plus expenses and interest, subject to approval of the Board of

Governors of the Federal Reserve Bank pursuant to the Bank Holding Company

Act of 1956.

FNB had begun to suffer substantial losses during the first three months of

1974, partly due to a decline in the market value of government securities,

which had been acquired with a view to realization of a profit when interest

rates declined, but which then fell in value when interest rates increased. By

the end of March those losses together with others had swelled to

approximately $7 million. The loss was concealed to the extent of about $5

million by falsely showing FNB—owned securities as worth more than the prices

at which they should have been carried. The balance of the loss was concealed

by having FNB engage in four fictitious foreign exchange transactions with

European banks controlled by Sindona and his colleague Carlo Bordoni, who at

Sindona’s request had served as a director of the holding company, Franklin New
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York Corporation, which controlled FNB. These bogus transactions made it

appear, by using fictitious exchange rates, that FNB had a $2.2 million

unrealized profit when in fact its foreign exchange department had suffered a

loss.

The false evaluation of securities was accomplished in part by backdating two

transfers of government bonds from FNB’s bond trading account to its investment

account at inflated prices and by one such transfer of municipal and corporate

securities at prices which had not been reduced to show losses in value.

Securities in the bank’s trading account, having been acquired for resale, were

required to be carried at the lower of cost or market value, which was computed

by determining the value of each security so held at the end of each month.

Securities held in FNB's investment or portfolio account, on the other hand,

were carried at cost with a straight line adjustment to amortize premiums or

discounts. Upon transfer of a security from the bank’s trading to its

investment account, the bank was required to value the security at the lower of

cost or market value on the date of transfer.

On March 26, 1974, Luftig, FNB’s President, faced with mounting losses on the

part of the bank, learned this evaluation rule from John Sadlik, FNB’s chief

financial officer, and asked Sadlik whether such a transfer could be backdated

if instructions previously given to make the transfer had not been executed.

After checking with Cornell Wright of Ernst & Ernst, FNB’s independent

certified public accountants, *11 Sadlik responded that backdating was

permissible if there was documentary verification of the earlier instructions.

Luftig then advised Sadlik that he had documentation showing that instructions

had been given on March 8, 1974, to transfer $100 million in United States

Treasury certificates from the bank’s trading to its investment account. The

market value of these securities on March 11, 1974, the next business day after

March 8th, had been approximately $2 million higher than their value on March

26. Sadlik thereupon arranged for Wright to visit the bank on March 27 in

order to verify the documentation of the March 8th instruction which Luftig

represented he had given.

On March 27, 1974, according to the testimony of Howard D. Crosse, the bank’s

Vice-Chairman in charge of its Investment Division, Luftig advised Crosse that

if Ernst & Ernst could be convinced that the claimed instruction to transfer

the securities had been given on March 8th it would not object to the bank’s

evaluating the securities as of March 11, 1974, and asked Crosse in substance

to assist in making this possible and falsely to tell Wright that the

instruction had been given. As Crosse left the room, he first noticed Gleason

standing in the doorway. Gleason patted him on the shoulder and said, "Good

luck." At a meeting with Wright and Sadlik later the same day, after initial

documentation proved unacceptable to Ernst & Ernst, Luftig falsely stated to

Wright that the instruction had been given by him earlier in March and prepared

a confirmatory memorandum.

On the following day, March 28, at a meeting with Sadlik, Wright and a more

senior Ernst & Ernst partner, James Russell, Crosse corroborated Luftig’s

fraudulent representation by falsely confirming that he had been instructed by

Luftig in early March to make the transfer and had relayed the instruction to

Carter. The failure to carry out the instruction was then explained to Wright

and Russell by J. Michael Carter, the bank's Senior Vice-President in charge of

its Investment Division, who falsely told them that the transfer had not been
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made because he had in effect misunderstood the earlier instruction as one to

liquidate rather than to make a transfer between accounts.[FN6] Crosse added

support to this explanation by furnishing to Ernst & Ernst his own handwritten

memorandum falsely summarizing directions supposedly given to him by Luftig in

early March and stating that the failure to execute them had only just been

discovered.

FN6. Even assuming that an order to liquidate had been made by Luftig,

Carter at trial testified it was not made until March 18, 1974.

Relying upon these false representations Ernst & Ernst did not object to the

bank’s March 29 transfer of the $100 million in Government securities to its

investment account at March 11 market values, which enabled FNB to conceal a

loss of about $2 million.

In the meantime, on March 27, 1974, Carter directed employees of the bank to

transfer $62.5 million in U.S. Treasury and government agency bonds from the

bank's trading account to its investment account at cost rather than at lower

market prices in response to his false representation in writing that the

securities had been purchased by traders without his consent when he had been

instructed to keep security trading positions as low as possible. In fact, as

Carter later conceded, the purchases had been authorized by him and he had not

received any such instructions to the contrary prior to March 20, 1974. The

effect of the transfer of $62.5 million of Government securities at cost was to

conceal approximately $2 million in losses suffered by the bank during the

first quarter of 1974.

The third transfer, which concealed a loss of approximately another $1 million

during the first quarter, was made after Crosse, on or about April 12, 1974,

was advised by Carter that municipal and corporate securities in the trading

account had not been "marked to market" (i. e., evaluated at the lower of cost

or market) at the end of March as was required. This information *12 was

passed on by Crosse to Luftig who told Crosse to "transfer them to portfolio

(investment account) as best you can." Crosse thereupon directed Carter to

transfer the securities to the bank’s investment account at March 11 market

values, thus concealing an intervening decline in market value of

approximately $1 million that had occurred by March 31.

The generation of approximately $2.2 million in fictitious profits from

contrived foreign exchange transactions for the quarter ending March 31, 1974,

was arranged by Gleason and Peter R. Shaddick, Executive Senior Vice-President

of FNB and director of Franklin New York Corp., who was in charge of its

International Division. Following a conference with Sindona in London on March

26, 1974, Gleason returned to New York where he advised Shaddick on March 27,

1974, that unless the foreign exchange department showed a $700,000 profit for

the month of March the bank would have a loss for the quarter. After advising

Gleason that the department would actually have a loss for the month of March

Shaddick, upon learning from Andrew N. Garofalo, the head of the bank's foreign

exchange department, that the loss would be from $1 million to $11/2 million,

told Garofalo that they would probably have to "pass an entry" with Bordoni

that would wipe out the loss and create an apparent profit of $700,000. The

term "pass an entry" meant entering into a fictitious foreign exchange contract

with a European bank controlled by Sidonona and Bordoni, showing a purchase or
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sale of foreign currencies for future delivery at prices that would permit the

bank to show a profit on the bank’s earning statement.

Shaddick thereupon revealed to Gleason the loss and the steps that would be

taken to reflect the fictitious $700,000 profit, receiving the latter’s

thanks. On March 28, after Bordoni was advised by Gleason of the foreign

exchange department’s predicament and agreed to help, Shaddick and Bordoni

arranged for the FNB to "pass a contract" with the Amincor Bank in Zurich.

Gleason was informed of the arrangement by Shaddick. Thereupon, pursuant to

instructions from Shaddick, Garofalo entered into four contracts for future

delivery of foreign exchange, two with the Amincor Bank and two with Banca

Unione in Milan, a bank controlled by Sindona, of which Bordoni was managing

director. The contracts were made at fictitiously high exchange rates

unrelated to market prices, enabling the bank’s foreign exchange department to

show an unrealized profit of $2.2 million on the transactions and a $700,000

profit for the quarter.

The foregoing falsifications enabled FNB and its holding company to show a

profit of $79,000 in their quarterly statement published and sent on April 18,

1974, to the bank’s stockholders and to Manufacturers Hanover Trust Company,

whereas in fact FNB had suffered a loss of over $7 million. In the meantime on

April 3, 1974, FNB received from Manufacturers Hanover $30 million of the $35

million loan which the latter had obligated itself to make to FNB.

At trial the Government presented its case principally through accomplices

(Crosse, Shaddick, Bordoni, Garofalo), various FNB employees, Ernst & Ernst

partners Wright and Russell, Government agents, and documentary proof. Each of

the three appellants testified in his own defense. Luftig denied knowledge of

or participation in the making of any of the alleged false entries. He

testified that on March 8, 1974, he had directed Crosse to transfer the $100

million in Government securities from the bank’s trading to its investment

account, ordering a liquidation of the trading account, and that when he found

out on March 26 from Sadlik that the direction for the transfer had not been

carried out he asked Sadlik to review the matter with Ernst & Ernst, furnishing

a memorandum confirming his earlier instruction and later learning that Ernst &

Ernst did not object to the transfer as of the date when the transfer order had

been given. Luftig did acknowledge that on April 11, 1974, he had been advised

by Crosse that a trader had failed to mark some securities to market.

*13 Carter testified that after the bank had with his approval increased

its trading position in government securities by purchasing up to $100 million

in December, 1973, he was authorized by Luftig on March 18, 1974, to liquidate

these securities at a loss, which he undertook to do over the following weeks;

that on March 27 he was instructed by Crosse to transfer all but $100 million

of the securities from the trading account to the investment account at cost,

with a memorandum noting that the securities being transferred had been

purchased without Carter's knowledge and consent at a time when he had been

instructed to keep the bank's trading accounts as low as possible; that he gave

the instruction and he signed the memorandum knowing it to be false but did it

because ordered; that with respect to the March 28 meeting with Sadlik, Crosse,

Russell and Wright, he could only recall stating in response to an inquiry that

he had heard of a bank transferring securities from its trading account to its

investment account but that this had not been done at the Chase Manhattan Bank

where he had previously worked; that thereafter at Crosse's directions he had
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transferred the $100 million in Government securities at March 11th prices; and

that in the first week of April under Crosse's orders he directed that

municipal and corporate bonds be transferred to the investment account at cost

although they had depreciated in value by $1 million and had not been marked to

market at the end of March.

Gleason testified that his duties as Chairman were principally of a customer

and public relations nature and that he did not involve himself in the day-to-

day operations of the bank. He denied discussing the bank's earnings or the

proposed Talcott merger with Sindona at their March 26, 1974, meeting in

London, denied asking Shaddick to create a false profit through fictitious

foreign exchange transactions or having any conversations about the matter, and

denied having known that the bank’s financial statement for the first quarter

of 1974 was false.

Thus the trial of the case boiled down to a battle of credibility between each

of the three defendants, on the one hand, and the Government witnesses,

including accomplices, on the other, who gave diametrically opposed testimony

with respect to material aspects of each of the alleged dishonest transactions

forming the basis of the indictment.

DISCUSSION

Since certain errors claimed by appellants to have been committed during the

trial apply to all and some to only specific appellants, we initially consider

the jointly-shared arguments. The first of these relates to the trial judge's

instructions to the jury, which, including post-instruction discussions with

counsel, cover some 157 trial transcript pages and were discussed extensively

by the judge with counsel before the charge was given.

The Instructions

(1) Circumstantial Evidence and Credibility

Appellants contend that they were irreparably prejudiced by a portion of the

trial judge’s charge in which he sought to illustrate the nature of

circumstantial evidence and the drawing of inferences by reference to a

football game. The pertinent portion of the instruction is footnoted.[FN7]

Briefly *14 summarized, it advised the jury that on the basis of common

sense and experience a jury could infer from a team’s performance on the field

what previous instructions and training had been given by the coach and what

had been done by the players in preparation for the game, even though the jury

had not been present in the locker room or on the training field and hence had

not witnessed the instructions and training.

FN7. "Sometimes judges give illustrations to jurors about the use of

circumstantial evidence. A familiar one is the one where if you look out

the window and see a lot of people with umbrellas, you can infer it's

raining. I never know how that is helpful to a jury. You are not really

trying to decide whether some weather condition exists, at least I don't

know that that’s a major problem in this case. But the point is that I

think if you thought for a minute you would realize that this is not a

novel or unusual or super human kind of process that the lawyers and that

the Court have asked you to give consideration to. Frequently in our

every—day life, without calling it circumstantial evidence, we draw

conclusions about what people must have done, must have thought, and must

have said.
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"Here is a little illustration that may show you that this is a matter

which can well be accomplished by the use of common sense and common good

judgment and experience. This is an illustration that quite obviously has

nothing to do with the present case. Let’s assume that you attend a

football game. You see the players and the teams performing certain

plays. You observe on the field many details about how well or how poorly

the teams perform, whether there are a lot of passes or a lot of runs,

whether there are many penalties or few penalties, whether there are many

injuries or few injuries, whatever details go on before you.

"Now, on the basis of common experience and common sense, and on the basis

of whatever information you know about football and about your observing

this game, you can logically and reasonably infer some things about what

people did and said and thought before that game and in preparation for

that game, although you were not present in the locker room or on the

training field and although no witnesses come to tell you what went on.

You can infer that there are some things that you will be able to infer

about whether the coach gave good or bad training, what instructions he

gave, what he must have said in substance, what acts were done by the coach

and the players in preparation for that game. There will be some things

that a person in the audience could reasonably and logically infer and know

beyond any doubt, there will be some things that they could not reasonably

and logically infer beyond a doubt. But that kind of thought process, if

anybody went through it, would be something which would not be a super

human effort or bizarre or unusual.

"Now, you’ re being asked in this case to not only evaluate the direct

evidence but to determine what the circumstantial evidence shows as to what

various people did, said, and thought. The question for you is: What you

can infer and what you cannot reasonably infer?"

[1] Unquestionably the example used in the instruction was ill-conceived,

confusing and inappropriate. Since the three defendants were top officers of

the FNB, the example exposed them to the risk that the jury might interpret it

as implying that they could be considered to have played the role of "football

coaches" who had from behind the scenes directed bank officials or employees on

the "team" (e.gg., Crosse, Shaddick, Garofalo, etc.) to commit the alleged

crimes. As we thought we had made clear in United States v. Dizdar, 581

F.2d 1031 (2d Cir. 1978), the choice of an example too close or analogous to

the facts of the case on trial is likely to be more prejudicial than "helpful"

and is quite unnecessary when other clearly non-prejudicial examples are

available.

Moreover, the example was inaccurate. Experience demonstrates that one cannot

logically or reasonably infer that players’ actions on a football field are

necessarily or even probably the result of a coach's directions or training.

It hardly requires an expert to appreciate that some "plays, " "passes,"

"runs, " "penalties" and "injuries," see n. 7 supra, may arise from

circumstances unrelated to a coach’s training or instructions, such as a

quarterback's inspiration of the moment or sheer luck or happenstance. Well-

trained and coached teams have been known to perform poorly and vice-versa. In

effect, therefore, the example could be viewed as an invitation to speculate

rather than to use logic and reason in drawing inferences from circumstantial
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evidence.

Notwithstanding these weaknesses in the example, we are not persuaded that it

calls for a reversal in this case. When the entire charge on the subject is

viewed in context, as it must be, see United States v. Hanlon, 548 F.2d

1096, 1101 (2d Cir. 1977); United States V. Guillette, 547 F.2d 743, 750 (2d

Cir. 1976), cert. denied, 434 U.S. 839, 98 S.Ct. 132, 54 L.Ed.2d 102 (1977);

United States v. Gentile, 530 F.2d 461, 469 (2d Cir.), cert. denied, 426

U.S. 936, 96 S.Ct. 2651, 49 L.Ed.2d 388 (1976), we do not view the example as

having any serious prejudicial effect. The jury was adequately advised of the

nature of circumstantial evidence. It was repeatedly told to use "common

sense," "common experience" and "common good judgment" in drawing inferences

from facts found by them and that inferences depended on the jury’s acting

"logically and reasonably." Moreover, before launching *15 into the

"football coach" example the court carefully stated "This is an illustration

that quite obviously has nothing to do with the present case." We believe it

would be denigrating the intelligence of the average jury to conclude that it

would forsake its own common sense and experience for the suggestions implied

in the court’s ill-conceived "example."

Turning to the court’s instructions on the subject of credibility, we

recognize that the witnesses’ credibility was a central issue and played a

decisive role in the case, in view of the diametrically conflicting testimony

of the Government's witnesses, on the one hand, and the defendants, on the

other, with respect to crucial material facts. Appellants contend that with

this background the court's charge precluded a balanced assessment of the

witnesses' credibility because it failed adequately to warn of the inherently

suspect nature of the testimony of the accomplices called by the Government,

some of whom had admitted to a series of frauds, perjury and other criminal

acts, and others of whom had pleaded guilty pursuant to plea bargains and were

awaiting sentence, and because it exaggerated the reasons for distrusting a

defendant's testimony. We disagree.

[2][3][4][5] Unquestionably, it is the court's duty, in instructing a jury

on the subject of witnesses’ credibility, to give balanced instructions. Where

the court points out that testimony of certain types of witnesses may be

suspect and should therefore be scrutinized and weighed with care, such as that

of accomplices or coconspirators, e. g., United States v. Santana, 503 F.2d

710, 715-16 (2d Cir.), cert. denied, 419 U.S. 1053, 95 S.Ct. 632, 42 L.Ed.2d

649 (1974), those who have made plea bargains or are awaiting sentence, see, e.

9., United States v. Corcione, 592 F.2d 111, 116-17 (2d Cir.), cert.

denied, 440 U.S. 975, 99 S.Ct. 1545, 59 L.Ed.2d 794 (1979); United States V.

Projansky, 465 F.2d 123, 136 (2d Cir.), cert. denied, 409 U.S. 1006, 93

S.Ct. 432, 34 L.Ed.2d 299 (1972); Good V. United States, 410 F.2d 1217,

1221 (5th Cir. 1969), cert. denied, 397 U.S. 1002, 90 S.Ct. 1131, 25 L.Ed.2d

413 (1970), those who have been granted immunity, United States v. DeLoach,

174 U.S.App.D.C. 138, 530 F.2d 990, 994 & n. 5 (D.C.Cir.1975), cert.

denied, 426 U.S. 909, 96 S.Ct. 2232, 48 L.Ed.2d 834 (1976), and defendants,

United States V. Rucker, 586 F.2d 899, 903-04 (2d Cir. 1978); United States

v. Martin, 525 F.2d 703, 707 & n. 3 (2d Cir. 1975), it must also direct the

jury's attention to the fact that it may well find these witnesses to be

truthful, in whole or in part. United States v. Vega, 589 F.2d 1147, 1154

(2d Cir. 1978). In short, the court should not emphasize the suspect nature of
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the testimony of certain witnesses without pointing out that they may be

believed. Although a trial judge has the right to comment on credibility of

specific witnesses, this right is limited and its exercise is appropriate only

when necessary to assist the jury. Quercia v. United States, 289 U. S. 466,

469-71, 53 S. Ct. 698, 77 L. Ed. 1321 (1933). Confidence in our jury system

leads us to leave credibility solely to the jury which, as the conscience of

the community, is expected to act with sound judgment.

[6] Applying these basic principles here we conclude that Judge Griesa’ s

credibility charge, viewed in its entirety, satisfied all legal requirements

and was neither unfair to the appellants nor weighted in favor of the

Government's witnesses. The court pointed out that the Government is

frequently out of necessity required to rely on participants, accomplices, and

persons who have committed crimes including perjury, as witnesses and that "you

must view these witnesses with particular caution and scrutinize them with

particular care." Similarly, although Judge Griesa noted that a defendant "has

a deep personal interest in the result of this prosecution" and "the greatest

kind of stake in its outcome" which "creates, at least potentially, a motive

for false testimony" and "is of a character possessed by no other witness, "

which has been the standard language used by district judges for many years, he

continued with the same boiler-plate language to the effect that "it by no

means follows that simply because a person has a vital interest in the end

result *16 of a case he is not capable of telling a truthful, candid, and

straight--forward story" and that it was for the jury, after weighing these

factors, and giving "the most careful and fair consideration to the testimony

of each defendant and to the factors which . . . could weigh for or against

its credibility" to determine its credibility. Thus the instructions were

balanced and did not preclude the jurors from making a fair assessment of the

credibility of the witnesses who had appeared before them.

(2) CONSPIRACY

Appellants contend that since the alleged CONSPIRACY was one to engage in

fraudulent falsification of entries (in violation of 18 U. S. C. ss 1005,

1014 and 15 U. S. C. ss 78j(b), 78ff) by means of two distinct types of

transactions (i. e., false evaluation of securities and fictitious foreign

exchange transactions), the trial judge was not only required to instruct the

jury regarding the entire alleged plan or scheme, including all means to be

used to effectuate it, but to advise the jury that no defendant could be

convicted unless he comprehended its full scope and knew of every means which

the jury found to have been employed in furtherance of the CONSPIRACY. They

cite United States v. Peoni, 100 F. 2d 401, 403 (2d Cir. 1938), for this

proposition. Failure to give such a charge, they claim, allowed the jury to

convict defendants who may not have been knowing parties to the entire scheme.

The scope of the CONSPIRACY alleged in the present case, while rather broad

and encompassing conduct that would violate several laws, was by the time of

trial sufficiently defined to be clearly comprehensible and if proven, to

warrant a conviction for violation of 18 U.S.C. s 371.

[7] The objective of the alleged CONSPIRACY was to falsify FNB’s operating

statement for the first quarter of 1974 so that the bank would appear to have

made a profit when in fact it had suffered a loss of over $7 million, and

thereby to deceive anybody who might normally be expected to rely on the

statement (e. g., federal authorities, lenders, stockholders, etc.) as an
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honest and accurate representation of the bank’s operations for the quarter.

The alleged motives, which were relevant but not elements of the crime and need

not be proven, included the desire to gain approval of the proposed Talcott

merger by Federal bank authorities. Two principal means were allegedly used to

accomplish the goal of the CONSPIRACY: (1) false evaluation of securities, and

(2) fictitious foreign exchange transactions.

[8][9][10] Review of a few basic principles of CONSPIRACY law is essential

to determine whether the charge here was sufficient. To be convicted as a

member of a CONSPIRACY, a defendant need not know every objective of the

CONSPIRACY. United States V. DiGeronimO, 598 F.2d 746, 755 (2d Cir. 1979);

United States V. Bernstein, 533 F.2d 775, 793-94 & n. 12 (2d Cir.), cert.

denied, 429 U.S. 998, 97 S.Ct. 523, 50 L.Ed.2d 608 (1976); United States V.

Papadakis, 510 F.2d 287, 297 (2d Cir.), cert. denied, 421 U.S. 950, 95

S.Ct. 1682, 44 L.Ed.2d 104 (1975), every detail of its operation or means

employed to achieve the agreed—upon criminal objective, Blumenthal v. United

States, 332 U.S. 539, 557, 68 S.Ct. 248, 92 L.Ed. 154 (1947); United States

v. Rosenblatt, 554 F.2d 36, 38 (2d Cir. 1977), or even the identity of every

CO—CONSPIRATOR, United States v. Sperling, 506 F.2d 1323, 1340 (2d Cir.

1974); United States v. Sisca, 503 F.2d 1337, 1345 (2d Cir.), cert. denied,

419 U.S. 1008, 95 S.Ct. 328, 42 L.Ed.2d 283 (1974). There must, however, be

agreement on the "essential nature of the plan," Blumenthal v. United States,

supra, and on the "kind of criminal conduct . . . in fact contemplated."

United States V. Gallishaw, 428 F.2d 760, 763 n. 1 (2d Cir. 1970). See also

United States v. Rosenblatt, supra, 554 F.2d at 38-39. In addition

"a person may be held to intend that which is the anticipated consequence of

a particular action to which he agrees, when that action is unreasonable in

view of that consequence."

Developments in the Law CONSPIRACY, 72 Harv.L.Rev. 920, 932 (1959). See

also 1 *17 Wharton’s Criminal Law and Procedure 5 90, at 197 (1957). In

short, the CONSPIRATOR must agree to and participate in a scheme which he knows

to have an illegal objective. If, in the course of the CONSPIRACY, there occur

other illegal acts not specifically contemplated by an individual CONSPIRATOR

but reasonably akin to the anticipated illegality and in furtherance or in

consequence of the scheme, the CONSPIRATOR may not on that account escape

liability for participation in the CONSPIRACY.

[11] With these principles in mind we are satisfied that Judge Griesa’s

CONSPIRACY charge was sufficiently clear to provide the jury with the basic

legal principles it needed to determine whether there was a CONSPIRACY in

violation of 18 U.S.C. s 371 and whether each defendant joined it with

knowledge of its illegal objective. At the outset he accurately summarized

Count One as charging generally that the three defendants "CONSPIRED to falsify

the first-quarter 1974 financial statement of the Franklin National Bank, for

various purposes." Having thus described the general goal, Judge Griesa

described the various federal offenses which were alleged to have been

committed in the course of the CONSPIRACY and correctly noted that in order to

convict a defendant the jury need not find that he "CONSPIRED to achieve all of

the objects alleged or to violate all of the statutes or rules referred to."

(A.67).

The court's next step, stated as being in the interest of simplicity, was to

select one of the alleged objects of the CONSPIRACY violation of 18 U.S.C. s
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1005, which makes it a crime for an officer or director of a national bank to

make a false entry in a report or statement of the bank with the intent to

defraud as the vehicle for explaining the basic elements that must be proved

beyond a reasonable doubt to establish the alleged CONSPIRACY. The court

properly instructed that there must be proof of an agreement between two or

more persons "to make a false entry, namely, the $79,000 net income item in the

statement of earnings of the Franklin National Bank for the first quarter of

1974, with the purpose of defrauding or deceiving;" that "the particular

defendant you are considering, knowingly joined in the CONSPIRACY;" and "that

at least one of the CONSPIRATORS committed at least one overt act charged in

the indictment." The jury was then accurately instructed that the FNB was a

national bank within the meaning of s 1005 and that the $79,000 item in its

first quarter statement of earnings was an "entry," as were the other figures

in the quarterly statement including the earnings figures of $1,301,000 for the

trading account and $2,454,000 for the foreign exchange trading account.

After defining accurately the term "false entry," "defraud," and "intent to

deceive" as used in the statute and indictment, the district judge focused on

the two means charged in Paragraphs 5 and 6 of Count One of the indictment as

those whereby the CONSPIRACY was allegedly to be effectuated, i. e., by

concealment of depreciation in the value of securities in the trading account

and by fictitious foreign exchange contracts to create the false appearance of

profits, pointing out that the jury was not required to find that both means

had been used in order to convict the defendants, and that it might convict all

three defendants if it found they had CONSPIRED to falsify the financial

statement and used either or both means. This instruction was qualified by the

statement that Carter could not be found guilty if the jury found that the

CONSPIRACY was solely to falsify through foreign exchange contracts. The

reason for this qualification and the court’s dismissal of the Count Three

charge (fictitious foreign exchange contracts) against Carter was that there

was no evidence that he had anything to do with such contracts. Lastly, the

court properly charged the jury that to convict on the CONSPIRACY count it must

find a single CONSPIRACY of the type alleged. It also advised the jury that if

it found two separate independent CONSPIRACIES it must acquit.[FN8]

FN8. This instruction was more favorable to the defendants than the law

required, since it is subject to the qualification that where there is

proof of the CONSPIRACY charged in an indictment, a finding of other

CONSPIRACIES would not mandate acquittal. United States v. Tramunti,

513 F.2d 1087, 1108 (2d Cir.), cert. denied, 423 U.S. 832, 96 s.ct.

54, 46 L.Ed.2d 50 (1975).

*18 [12] Thus the CONSPIRACY instructions were adequate and conformed to

basic principles of CONSPIRACY law as they have evolved. As long as the jury

found one CONSPIRACY to falsify the bank's books in order to produce a false

income statement for the first quarter of 1974 and that each defendant played a

part in that CONSPIRACY it was unnecessary for the Government to establish that

each defendant agreed to each of unlawful acts or means that might be used to

achieve that goal.

It hardly necessitated any great mental gymnastics for any reasonable person

logically to conclude in the present case that when a bank officer participated
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in the falsification of bank entries designed to hide a huge depreciation in

the value of the bank's assets he did so for the purpose of enabling the bank

to falsify its quarterly financial statement, not for his own edification or to

alter the bank's internal bookkeeping system but to mislead others who would

normally rely upon the statement as a true representation of the bank’s

financial picture. Any major participant aware of the ultimate objective and

its achievement through one type of false entry could also reasonably foresee

that other types of entry falsification, such as fictitious foreign exchange

transactions, might well be used to achieve that goal. There was an abundance

of evidence from which the jury could infer that each of the appellants agreed

to the general objective of fraudulently falsifying FNB’s first quarter 1974

earnings statement.

Our earlier decisions in United States v. Peoni, supra, and United States

V. Falcone, 109 F.2d 579 (2d Cir. 1939), affd., 311 U.S. 205, 61 S.Ct.

204, 85 L.Ed. 128 (1940), relied upon by appellants, do not require a contrary

conclusion. In each of those cases there was simply no evidence from which a

jury could infer an agreement to which the defendant could have been a party or

that he willfully or knowingly participated in the alleged CONSPIRACY. Here, on

the other hand, there was ample evidence to permit a jury to infer a general

agreement on the part of FNB’s top officials to falsify its financial statement

for the first quarter of 1974 and that each played some part in it.

No defendant here was held liable beyond "the fair import of the concerted

purpose or agreement as he understands it." United States v. Peoni, supra,

100 F.2d at 403. The appellants would have us read this broadly, to mean that

to be a CONSPIRATOR, one must have full knowledge of each facet of the

CONSPIRACY. We have, however, read Peoni and Falcone more narrowly than this,

see, e. g., United States v. Calabro, 467 F.2d 973, 981 (2d Cir. 1972),

cert. denied, 410 U.S. 926, 96 S.Ct. 1357, 35 L.Ed.2d 587 (1973);

United States v. Tramaglino, 197 F.2d 928, 930 (2d Cir.), cert. denied,

344 U.S. 864, 73 S.Ct. 105, 97 L.Ed. 670 (1952), and we do not believe they

contradict our statement above of the legal principles involved here.

[13] Luftig contends that the court erred in failing to instruct the jury,

as it did with respect to Carter, that if the jury found a CONSPIRACY to

falsify FNB's quarterly earnings statement solely by fictitious foreign

exchange transactions it should not convict him. We doubt that Carter, who did

not participate in or know of the foreign exchange transactions, was entitled

to this instruction, since there was evidence of his participation in the broad

CONSPIRACY to falsify FNB's quarterly earnings statement and, as we stated

above, it was unnecessary for the Government to prove that he knew of each

means used to carry it out. Moreover, even if there was error in denying

Luftig the charge, the error was harmless. Since the jury convicted Carter, it

had to have found that the CONSPIRACY was not carried out solely by fictitious

foreign exchange transactions. Thus Luftig's conviction could not have been

based on a CONSPIRACY carried out solely by that means.

In any event, the jury found all defendants guilty of falsification by

concealment of the depreciation in value of the securities in its trading

account (Count Two) and Luftig guilty of perjuring himself before the

*19 grand jury when he swore that he had in early March ordered the transfer

of the $100 million from the bank’s trading account to its investment account.

Thus there was ample evidence to support a finding of CONSPIRACY to falsify the
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bank's earnings statement in which Luftig played a major part.

(3) Pinkerton Charge

The Supreme Court in Pinkerton v. United States, 328 U.S. 640, 66 S.Ct.

1180, 90 L.Ed. 1489 (1946), held that a CONSPIRATOR may be found guilty of a

substantive offense committed by a CO-CONSPIRATOR in furtherance of and as part

of an alleged CONSPIRACY even though he personally did not commit the acts

constituting the substantive crime itself. In accordance with Pinkerton Judge

Griesa instructed the jury that if it found that a defendant was a member of

the CONSPIRACY alleged in Count One but did not commit the acts constituting

one of the alleged substantive crimes (e. g., violation of 18 U.S.C. ss

1005 (Count Two), 1014 (Count Three), or s 10(b) of the Securities Exchange

Act), it might nevertheless find him guilty of a substantive crime committed by

a CO—CONSPIRATOR in furtherance of the CONSPIRACY and as part of it, provided

the conduct "was within the scope of the CONSPIRACY and a foreseeable

consequence of it," since the defendant committing the substantive crime, like

a partner, might then be treated as an agent of the other members of the

CONSPIRACY.

Appellants contend that this instruction was erroneous. First they argue that

no Pinkerton charge at all should have been given because there was

insufficient evidence of the existence of a general CONSPIRACY, in furtherance

of which the substantive offenses were committed, to warrant such a charge, cf.

United States v. Sperling, supra, 506 F.2d at 1341-42. We disagree.

[14][15] There was ample evidence independent of the substantive crimes

themselves from which the jury could find beyond a reasonable doubt that the

top officers of FNB joined in a plan to falsify its first quarter earnings

statements so that it would appear to show a profit and that to accomplish the

unlawful objective some engaged in criminal acts that were either known or

should have been reasonably foreseeable to the others. Although there was

little evidence of Luftig's knowledge of or participation in the fictitious

foreign exchange transactions or of Gleason’s participation in the false

evaluation of the bank's trading account securities, there was ample proof,

crediting as we must the testimony of Crosse and Shaddick, that each defendant

in his own way joined in a scheme to falsify the bank's earnings statement.

This was sufficient to permit the giving of a Pinkerton charge with respect to

the reasonably foreseeable crimes that might be committed by fellow

CONSPIRATORS in furtherance of that scheme. Indeed, the obvious purpose of

falsifying the bank's earnings statement was to commit frauds.[FN9]

FN9. Although the court dismissed Count Three against Carter on the ground

that he had not personally participated in the foreign exchange

transactions, this was not required since, upon the evidence before it, the

jury could find that Carter joined the CONSPIRACY to falsify FNB’s first

quarter 1974 financial statement and could reasonably anticipate that his

partners in crime might commit other criminal acts, including use of

fictitious foreign exchange transactions, to misrepresent the bank’s

earnings.

Appellants’ second objection is that the court's Pinkerton charge permitted

the jury to find them guilty of substantive crimes which were not part of the

CONSPIRACY. We disagree.
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[16] When Judge Griesa explained the CONSPIRACY count to the jury, he used

the s 1005 violation, which was one of the alleged objectives of the

CONSPIRACY, as an example. He did not go through the s 1014 and Rule lob-5

counts at that time; rather he stated that he had not stricken the others, but

was trying to simplify his explanation. However, when it came time to explain

the Pinkerton rule, the court said:

"And remembering that the CONSPIRACY count relates to 1005, and of course

some of these substantive counts relate to other statutes 1014, SECTION 10(b)

of the *20 Exchange Act, and so forth but nevertheless, if you have found

any defendant guilty under Count one (the CONSPIRACY count), then you are

obliged to reconsider his guilt on the substantive count you are considering."

Appellants argue that this statement permitted the jury, once it found a

CONSPIRACY to violate one statutory provision, to use Pinkerton to hold a

CONSPIRATOR liable for violations of other provisions not among the objects of

the CONSPIRACY and not done in furtherance of the CONSPIRACY.

A diligent reading of the charge, however, reveals that Judge Griesa properly

instructed the jury. He followed the passage quoted above with the instruction

that in order to convict:

"You must find that the crime charged in the substantive count was committed

by CO-CONSPIRATOR and that it was committed during and in furtherance of the

CONSPIRACY charged in the CONSPIRACY count. You must find that the crime

charged in the substantive count was within the scope of the CONSPIRACY and a

foreseeable consequence of the unlawful agreement."

As already noted, he had previously instructed the jury that the alleged

objective of the CONSPIRACY was to falsify FNB's first quarter 1974 financial

statement by making a false entry to the effect that it had a net income of

$79,000 when it had in fact suffered losses, all with a view to defrauding

others. Thus the court’s Pinkerton charge was in accordance with the

principles enunciated by the Supreme Court, see Nye & Nissen v. United States,

336 U.S. 613, 618, 69 s.ct. 766, 93 L.Ed. 919 (1949), and by this court, see

United States v. Molina, 581 F.2d 56, 60-61 (2d Cir. 1978). The instruction

was therefore sufficient, and there was ample evidence from which the jury

could have concluded that the substantive violations were committed in

furtherance of the CONSPIRACY charged, if indeed the jury found it necessary to

reach the question of Pinkerton liability at all.

(4) Aiding and Abetting

The indictment charged and the court gave instructions regarding liability of

the defendants for "aiding and abetting" or "causing" the various crimes,

pursuant to 18 U.S.C. s 2.[FN10] Appellants argue that the court erred in

failing to instruct the jury that before it might find any defendant guilty as

an aider and abettor the principal must be identified, or in failing to

identify the principal himself.

FN10. 18 U.S.C. s 2 provides:

"(a) Whoever commits an offense against the United States or aids, abets,

counsels, commands, induces or procures its commission, is punishable as a

principal.

"(b) Whoever willfully causes an act to be done which if directly performed

by him or another would be an offense against the United States, is

punishable as a principal."
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[17] We have held that under 18 U.S.C. s 2(a) a person charged as an

aider and abettor "cannot be found guilty . . . unless a principal whom he has

aided and abetted committed the criminal act." United States v. Bernstein,

533 F.2d 775, 799 (2d Cir. 1976). See also United States v. Erb, 543

F.2d 438, 446 (2d Cir.), cert. denied, 429 U.S. 981, 97 S.Ct. 493, 50

L.Ed.2d 590 (1976). Under 18 U.S.C. s 2(b) a person who causes an innocent

party to commit an act which, if done with the requisite intent, would

constitute an offense may be found guilty as a principal even though he

personally did not commit the criminal act.[FN11]

FN11. We are not confronted here with a case where any defendant was

legally incapable of committing an alleged offense. See United States v.

Ruffin, 613 F.2d 408, Dkt. No. 78-1361 (2d Cir.); United States v.

Lester, 363 F.2d 68, 72—73 (6th Cir. 1966), cert. denied, 385 U.S.

1002, 87 S.Ct. 705, 17 L.Ed.2d 542 (1967).

[18][19] In the present case there was sufficient evidence to permit the

jury to find that at least one defendant or CO-CONSPIRATOR participated in each

of the alleged criminal acts, either as a principal, an aider and abettor, or

under Pinkerton as a CO-CONSPIRATOR who could reasonably foresee that the

substantive crimes might be committed by fellow CONSPIRATORS in furtherance of

the CONSPIRACY.

*21 Absent some indication that there was a failure to prove that a

defendant committed one of the alleged criminal acts or participated knowingly

in the commission of such an act by another, we believe that the court's

refusal to require the jury first to identify the principals and then to

identify the aiders and abettors was proper. Several other circuits have held

that there is no such requirement, see United States v. Staten, 189

U.S.App.D.C. 100, 109, 581 F.2d 878, 887 (D.C.Cir. 1978); United States V.

Bryan, 483 F.2d 88, 93—94 (3d Cir. 1973) (en banc); United States v.

Austin, 462 F.2d 724, 731 (10th Cir.), cert. denied, 409 U.S. 1048, 93

S.Ct. 518, 34 L.Ed.2d 501 (1972); Feldstein v. United States, 429 F.2d 1092,

1095 (9th Cir.), cert. denied, 400 U.S. 920 (1970), and we agree. It is

sufficient that the court instruct the jury that in order to convict under

18 U.S.C. s 2 the acts must have been committed by someone. Judge Griesa’s

charge was entirely adequate in this respect, and there was sufficient evidence

to permit the jury to find that at least one defendant or C0—CONSPIRATOR acted

as principal in the commission of each of the crimes charged.[FN12]

FN12. We are not here confronted with a case where a possible principal

was acquitted. See United States v. Ruffin, 613 F.2d 408, Dkt. No. 78-

1361 (2d Cir.); United States v. Standefer, 610 F.2d 1076 (3d Cir.

1979).

(5) Potential Adverse Effect on Bank Depositor-Jurors

[201(21] Appellants contend that by implying in his charge that bank

depositors were victims of the crimes alleged, Judge Griesa destroyed

appellants' Sixth Amendment right to an impartial jury, since most of the

jurors were undoubtedly bank depositors and one had been a depositor in FNB.
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The claim is so speculative as to border on the frivolous.

In the first place, the record gives no indication that any juror had been an

FNB depositor. Regardless of this side-issue, the court's instruction did not

suggest that depositors were victimized. Judge Griesa quite properly stated

that the term "any other company or body politic or corporate or any individual

person," as used in s 1005, "obviously includes persons who are depositors and

other customers of the bank, borrowers from the bank; it also includes other

banks which lend money to the particular bank."

We find nothing inflammatory or unfair about this accurate description of the

type of persons whom the statute was designed to protect. Nor is there any

indication that any defendant was prejudiced or likely to have been prejudiced

by the description, which must be shown for reversal. Mikus v. United States,

433 F.2d 719, 724 (2d Cir. 1970). Cf. Irvin V. Dowd, 366 U.S. 717, 723,

81 S.Ct. 1639, 6 L.Ed.2d 751 (1961); United States v. Tramunti, 513 F.2d

1087, 1114 (2d Cir.), cert. denied, 423 U.S. 832, 96 S.Ct. 54, 46 L.Ed.2d

50 (1975).

Evidentiary Rulings

(1) Prior Similar Conduct by Crosse

[22][23] Luftig contends that the district court erred in refusing to permit

him to offer certain evidence tending to establish his innocence of any false

evaluation of FNB's securities and unduly restricted his cross-examination of

Crosse on the same subject. We disagree.

As evidence of Luftig’s participation in the false evaluation of bank

securities by backdating the transfer of some from the bank’s trading to its

investment account in March, 1974, and by failing to "mark to market" other

securities in the trading account, the Government introduced Crosse's testimony

regarding Luftig’s instructions. In his defense Luftig sought to introduce a

series of eight items, including evidence that during the period 1971-74

Crosse, both prior to and after Luftig’s joining FNB, had without Luftig's

knowledge repeatedly transferred securities from the bank’s trading to its

investment account without proper evaluation and had failed to reevaluate or

"mark to market" securities in the trading account or establish adequate

depreciation reserves, thus concealing hundreds of thousands of dollars of

depreciation. *22 The purpose of the offer, of course, was to try to show

that in March, 1974, as on prior occasions, Crosse had acted on his own without

Luftig’s knowledge and that Crosse's testimony implicating Luftig was

incredible.

Judge Griesa restricted Luftig to two items, one a transfer at Crosse's

discretion on September 20, 1973, of $37.85 million of securities at cost from

FNB’s trading to its investment account, which allegedly concealed more than

$695,000 of depreciation and the other a failure in July, 1973, to "mark to

market" securities in four trading accounts or to establish adequate reserves

for some $3 million in losses, which were concealed from Crosse’s superiors.

Evidence regarding the other six items was excluded on the ground that whatever

probative value the evidence might have was outweighed by the danger of

confusing the jury regarding the issues on trial by diverting its attention to

collateral issues.

Upon this review the propriety of the district court’s ruling must be tested

by the standard of whether the exclusion of the evidence constituted a clear

abuse of discretion. Hamling v. United States, 418 U.S. 87, 124—25, 94

Copr. (C) West 1995 No claim to orig. U.S. govt. works

FOU\#57720(URT516326)Dodd:70105320Page284



 

616 F.2d 2
PAGE 28

(CITE AS: 616 F.2D 2, *22)

S.Ct. 2887, 41 L.Ed.2d 590 (1974); United States V. Corr, 543 F.2d 1042,

1051 (2d Cir. 1976). Given the circumstances before the trial judge, we find

no such abuse.

A clear showing that Crosse had engaged in prior similar misconduct without

Luftig’s knowledge would have some probative value (though far from conclusive)

on the issue of whether he later acted under Luftig’s directions in March and

April 1974. See, e. g., United States v. Matot, 146 F.2d 197, 198 (2d Cir.

1944) (exclusion of evidence of offer by one charged with fraud based on

overdrafts to make good on deficiencies held error); United States v. Platt,

435 F.2d 789, 793 (2d Cir. 1970). Crosse’s engagement in earlier

wrongdoing, on the other hand, would not preclude a finding that Luftig and he

joined together in the later misconduct, with Luftig willing to take the lead

for obvious reasons. Moreover, where such proof, though of some relevance, may

lead to confusing and time—consuming disputes with respect to collateral issues

the trial judge may properly reject or limit it. United States v. King, 560

F.2d 122, 134 (2d Cir.), cert. denied, 434 U.S. 925, 98 s.ct. 404, 54

L.Ed.2d 283 (1977); Fed.R.Evid. 403. This appears to have been the situation

confronting the district court in this case.

Even with respect to the September 20, 1973, transfer of securities, serious

collateral issues were raised regarding the extent of Crosse’s involvement in

the transfer and whether it was made by lesser employees (possibly by mistake),

possibly without his knowledge. Moreover, the Government contended that some

purchases of securities ostensibly for the bank’s trading account were in fact

made from the outset for the investment account, which had no traders of its

own, using trading account traders and then transferring acquisitions to the

investment account. If this were established, the transfer from trading to

investment at cost might have been justified or excused as a mistake. Lastly,

Carter vigorously opposed introduction of evidence as to the earlier security

transfers and failures to "mark to market" since they might reflect upon his

honesty as vice-president in charge.

Faced with these complexities, which could lead to "trials within the trial,"

Judge Griesa sensibly in our view limited Luftig to two of the earlier

examples, permitting evidence as to the September, 1973, transfer on the ground

that the matter had been opened up by the Government on its examination of

Crosse.[FN13] We find no abuse of discretion in this ruling.

FN13. Even as to the September, 1973, transfer the record discussion

regarding the side issues created by its introduction covered almost 50

pages of transcript.

(2) The May 12 Press Release

[24] Luftig next argues that the court erred in refusing to permit him to

testify that on May 12, 1974, several weeks after the principal fraudulent

conduct which was the subject of the indictment, he opposed *23 the issuance

by FNB of a press release, favored by Sindona, which failed to disclose certain

hidden foreign exchange transactions concededly "unrelated" to the transactions

that were the subject of the indictment. We find no abuse of discretion in

this ruling which properly avoided getting into more complicated collateral

issues with respect to other differences that developed later between Luftig

and Sindona, leading to the former's being asked to resign. At most the
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evidence would show a disagreement between the two having nothing to do with

the criminal conduct alleged in the indictment. Further evidence of Luftig's

differences with Sindona over unrelated matters would be of doubtful probative

value with respect to the issues on trial and could confuse the jury.[FN14]

FN14. Luftig was permitted to testify that beginning on May 6, 1974,

despite Sindona's strong opposition, he actively supported a merger of FNB

with Manufacturers Hanover, and that he (Luftig) requested an FBI

investigation into the bank's non-disclosure of certain unrelated foreign

exchange transactions.

(3) Cross-Examination of Crosse

[25] Similarly we find no merit in Luftig’s claim that it was error to bar

him from bringing out that Crosse had vigorously opposed before FNB's board of

directors a management proposal to disband the bank's municipal dealer

department. Luftig argues that the evidence indicates unlikelihood that Crosse

would have done Luftig’s bidding to falsely value $100 million of the bank’s

securities by backdating to March 11, 1974, their transfer from its trading to

its investment account. Here again, aside from the tenuousness of the

inference sought to be drawn and the fact that the subject was beyond the scope

of cross-examination, since it had not been opened up on direct, see

Fed.R.Evid. 611(b), to permit such questions could open up a flood of evidence

regarding a possibly confusing collateral issue, with the Government seeking to

establish dissimilarities or reasons why Crosse would act differently under one

circumstance than under the other. We find no abuse of discretion in the

judge's precluding cross—examination of Crosse on this subject matter. See

United States v. Carr, 584 F.2d 612, 617 (2d Cir. 1978).

(4) Testimony Challenged as Hearsay

[26] Appellant Luftig argues that the court erred in admitting testimony by

Cornell Wright, an Ernst & Ernst partner, that on May 17, 1974, he was told by

Carter that the March 27, 1974, transfer at cost of $62.5 million of U. S.

Government agency securities had been "ordered by someone superior to Howard

Crosse." Luftig contends that the statement was POST-CONSPIRACY, narrative

hearsay as to him, see United States v. Birnbaum, 337 F.2d 490, 494—95 (2d

Cir. 1964). We disagree.

There was sufficient independent evidence to justify a finding by the trial

judge that the CONSPIRACY was still alive on May 17 and that Luftig and Carter

were participants. Carter’s quoted statement was therefore admissible against

Luftig under Fed.R.Evid. 801(d)(2)(E) as a statement in furtherance of it

designed to allay suspicion on Wright’s part regarding the propriety of the

March transfer. United States v. Ruggiero, 472 F.2d 599, 607 (2d Cir.),

cert. denied, 412 U.S. 939, 93 S.Ct. 2772, 37 L.Ed.2d 398 (1973); United

States v. Geaney, 417 F.2d 1116 (2d Cir. 1969), cert. denied, 397 U.S.

1028, 90 S.Ct. 1276, 25 L.Ed.2d 539 (1970).

[27] The testimony of John Sadlik, the bank’s chief financial officer, to

the effect that after Luftig had left FNB Sadlik had ordered Carter to reverse

the March, 1974, transfer from the bank's trading to its investment account and

to revise the March 31 quarterly financial statement is also objected to by

Luftig as hearsay. However, the underlying corporate memorandum and entry

confirming the instruction was properly admitted as a record made in the
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regular course of business, Fed.R.Evid. 803(6), and Sadlik’s testimony was

admissible to explain the background of the document. In any event, assuming

the admission of the memorandum was error, it was harmless.

*24 Claims of Prosecutorial Misconduct

(1) Alleged Violation of F.R.Cr.P. 16(a) by Non—Disclosure of Statements

Appellant Gleason, formerly FNB’s chief executive officer, argues that the

Government violated F.R.Cr.P. 16(a)(1)(A) by failing to disclose before trial a

letter written by him on August 30, 1965, to FNB’s then Chairman, years before

the events here in issue, and notations in his handwriting on various financial

statements and agenda of FNB board meetings during the period from December 20,

1973, to March 28, 1974, after Gleason had himself become Chairman. We

disagree.

The issue arose when the Government sought to use the foregoing material in

its cross—examination of Gleason, who had testified on direct that following

the creation in November, 1973, of the "Office of Chairman" at the bank

(consisting of himself, Shaddick and Luftig) he (Gleason) ceased to be involved

in the day—to-day activities of the bank. He testified that thereafter he

devoted himself primarily to public relations activities on behalf of FNB,

visiting important domestic customers and cultivating its foreign relationships

with a view to improving its image, while Shaddick supervised the bank's

international operations and Luftig its domestic operations. He denied being

privy to any instructions by Luftig to Crosse to falsify the value of the

bank's securities by backdating their transfer and denied asking Shaddick to

create false profits by fictitious foreign exchange transactions. Thus Gleason

sought to divorce himself from sufficient responsibility for the bank's

earnings' statements to have been involved in the falsification of its

earnings’ report for the first quarter of 1974.

On cross-examination the Government, in an effort to impeach Gleason's denials

and his posture of ignorance, confronted him with the August 1965 letter in

which, in advocating himself for the presidency of the bank, he had urged that

the bank’s head should closely follow its earnings. He was also faced with his

various handwritten notations on FNB Board agendas and earnings statements in

early 1974 to indicate that he had been keeping himself advised of the bank’s

financial operations in some detail at the very time when, according to his

direct testimony, he had been ignorant of these essential financial facts.

[28] Rule 16(a) obligates the Government upon request to permit a defendant

to inspect "any relevant written or recorded statements made by the defendant,

or copies thereof, within the possession, custody or control of the government,

the existence of which is known, or by the exercise of due diligence may become

known, to the attorney for the government." The rule, of course, is intended

to enable a defendant to obtain prior to trial any of his own statements

relevant to the crime charged against him so that he will be able to prepare

properly to face the evidence that may be introduced against him at trial.

[29] Gleason's 1965 letter, which predated by almost 10 years the events in

issue, and his mere notations on agenda and financial statements, were hardly

"relevant" to the crimes charged against him; they did not tend to show that he

had participated in any falsification of the bank's earnings statement for the

first quarter of 1974. The fact that a bank officer once believed that its

president should follow its earnings statements does not implicate him in any

dishonest underlying transaction that is not in the bank's earnings reports.
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The Government was not therefore required by Rule 16(a) to disclose the

documents because they were not "relevant . . . statements" within the meaning

of that Rule. The documents became relevant for impeachment purposes only

after Gleason testified on direct that he did not personally keep acquainted

with the bank’s day-to-day operations, thus seeking to corroborate his denials

of involvement in the transactions at issue. See United States v. Hodges,

480 F.2d 229, 232-33 (10th Cir. 1973); United States v. Skillman, 442

F.2d 542, 550 (8th Cir.), cert. denied, 404 U.S. 833, 92 S.Ct. 82, 30

L.Ed.2d 63 (1971).

*25 The Government’s failure to turn over the documents prior to trial,

moreover, did not prevent Gleason from preparing to meet the charges against

him. The documents were at all times in the custody of the Federal Deposit

Insurance Corporation (FDIC) as liquidator of FNB and were as available to

Gleason as they were to the Government, which obtained them on the eve of

trial, approximately November 27, 1978. Although the FNB records in custody of

the FDIC were voluminous,[FN15] Gleason had long before trial been provided

with an inventory of them and in preparing a strategy of ignorance should have

known that Board minutes and earnings statements to which he might have been

exposed would be important and should, with the aid of the inventory, have been

extracted from the mass for examination.

FN15. Gleason’s counsel did visit the FDIC depository, but only once, and

may have attended a deposition in a civil suit, In re Franklin National

Bank & Securities Litigation, MDL 196 (E.D.N.Y.), at which the documents

may have been used in the examination of Gleason.

[30] The Government is not obligated by Rule 16(a) to anticipate every

possible defense, assume what the defendant’s trial testimony (if he decides to

testify) will be, and then furnish him with otherwise irrelevant material that

might conflict with his testimony. With respect to such material, if any

obligation to disclose existed under Rule 16(a) it was satisfied by making the

underlying files available to the defendant prior to trial. United States v.

Haldeman, 181 U.S.App.D.C. 254, 559 F.2d 31, 74 n. 80, 76 n. 93 (D.C.Cir.

1976), cert. denied, 431 U.S. 933, 97 S.Ct. 2641, 53 L.Ed.2d 250

(1977) (White House files); United States v. Cirillo, 499 F.2d 872, 882 (2d

Cir.), cert. denied, 419 U.S. 1056, 95 S.Ct. 638, 42 L.Ed.2d 653

(1974) (wiretaps). From that point on it was Gleason’s task to prepare his

defense.

[31] Lastly, Gleason has failed to show any legally cognizable prejudice as

a result of the failure to have the documents in advance of trial. It is not

suggested that if he had received them he would have decided not to testify.

Indeed, no request was made for a continuance to permit preparation of a more

plausible reconciliation between the documents and his direct testimony.

(2) Alleged Improper Rebuttal Summation

Gleason argues that he was denied a fair trial because the prosecutor, in his

rebuttal summation pursuant to F.R.Cr.P. 29.1, introduced prejudicial new

matter and the court refused to give a curative instruction.

The controversy arose out of the apparent absence from the record of any

explanation or basis for the $700,000 profit figure which Gleason told Shaddick

that the bank’s foreign exchange department must have for the month of March,
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1974, if FNB was to avoid showing a loss for the first quarter. During his

main summation the prosecutor commented sardonically that the defendants would

probably claim the $700,000 figure was dreamt up by Shaddick on the beaches of

Acapulco. Accepting this suggestion, Gleason’s counsel in his summation then

argued that the figure was indeed the product of Shaddick’s imagination. The

prosecutor responded in his rebuttal summation with an adding machine tape

which totalled losses from the liquidation of government securities during the

period March 15-27, 1974, at $699,431.86, almost precisely the same as the

figure of $700,000 that had been used by Gleason in stating the profit needs of

the foreign exchange department.

Gleason contends that it was unfair and improper to introduce such new

material in a reply summation, citing Moore v. United States, 120

U.S.App.D.C. 173, 344 F.2d 558, 560 (D.C.Cir. 1965), and United States V.

Rubinson, 543 F.2d 951, 956-66 (2d Cir.), cert. denied, 429 U.S. 850, 97

S.Ct. 139, 50 L.Ed.2d 124 (1976), to which the Government replies that the

material was not new but a response, based entirely on exhibits already in

evidence, negating Gleason’s claim in his counsel's summation that Shaddick

invented the $700,000 figure.

*26 [32] Had Gleason’s summation been the first occasion for the latter

argument, the Government’s reply might be persuasive, because it could then

argue that it had no intention of referring to the computation unless and until

Gleason challenged the source of the $700,000 figure. Fairness would dictate

that a copy be furnished to Gleason well enough in advance of its use to permit

a reply rather than confront him with a new theory (albeit based on record

evidence) at almost literally the last minute of a long trial. See 1975 House

Judiciary Committee Report regarding proposed F.R.Cr.P. 29.1 (H.R.Rep.No.94-

247).[FN16] Since the argument of this appeal, however, the Government has

represented in writing that only after Gleason’s summation did it for the first

time calculate the total losses and discover that they totalled approximately

$700,000, which led to its use of the tabulation in its rebuttal summation.

FN16. The House Judiciary Committee commented:

"The Committee believes that . . . fair and effective administration of

justice is best served if the defendant knows the arguments actually made

by the prosecution in behalf of conviction before the defendant is faced

with the decision whether to reply and what to reply."

[33] Had no action been taken by the court after the Government’s surprise

reply summation, a reversal might be required. But Judge Griesa, recognizing

the eleventh-hour unfairness and surprise, offered Gleason and the other

defendants the opportunity to respond by way of a surrebuttal summation after

they had sufficient time to confer and review the trial transcript and exhibits

forming the basis of the Government’s computation. This in our view adequately

protected the defendants against any prejudice. For reasons best known to

themselves, possibly their inability to find any material errors in the

Government’s computation, defense counsel refused the court's offer and instead

asked for a curative instruction.[FN17] Absent proof that the Government's

computation was erroneous, the trial judge did not abuse his discretion in

refusing a cautionary instruction.
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FN17. We disagree with Gleason’s argument that additional summations which

might result in introduction of the Government’s computation, could not

resolve the problem because they would only serve to magnify the unfair

impact of the prosecutor’s rebuttal. If the computation, based on evidence

already in the record, was accurate, the jury was entitled to have the

summary as an aid in analyzing the complex proof before it rather than be

forced to the laborious task of making its own computation.

The situation here is clearly distinguishable from that in cases relied

upon by Gleason where the Government improperly referred to matter not in

the record. See, e. g., Moore v. United States, supra; United States v.

Rubinson, supra, 543 F.2d at 966.

(3) Alleged Suppression of Exculpatory Evidence

Gleason charges that the Government suppressed exculpatory evidence and

permitted witnesses to give materially false testimony, thereby depriving him

of a fair trial. The record reveals these charges to be both baseless and

irresponsible.

Specifically Gleason contends that the Government withheld from the jury

evidence supporting multicount indictments, filed on September 29, 1975,

January 5, 1977, and March 19, 1979, against Sindona, Shaddick and Bordoni in

the Southern District of New York, charging that prior to the falsification of

FNB's March 1974 statement those three men, without Gleason’s knowledge, had

falsified every single monthly foreign exchange profit and loss report

beginning with the month of January, 1973, yet permitted Shaddick to testify

that he had engaged in falsifying the bank’s books on only three occasions

during this period and Bordoni to testify that he had participated in only six

such transactions. In addition, Gleason argues that the superseding indictment

filed against Sindona and Bordoni on March 19, 1979, after Gleason had been

convicted, contains a paragraph [FN18] revealing that the Government had

*27 evidence that Bordoni and Sindona were involved in the misevaluation of

securities in FNB’s bank trading account.

FN18. "On or about March 31, 1974, Sindona and Bordoni, the defendants,

and other CO-CONSPIRATORS caused the Franklin National Bank to hide losses

in the bond trading operation by misvaluing securities held in bond trading

account." Indictment S75 Cr. 948, count I, Par. 54 (S.D.N.Y. March 19,

1979).

[34][35] The fallacy of Gleason’s claims with respect to the 1973-74 false

foreign exchange transactions lies in his failure to distinguish between a

fraudulent transaction and a false financial statement. Although the

fraudulent transactions during this period of time were relatively few, they

were reflected in subsequent monthly and quarterly financial statements, which

were many. Since each one of the financial statements could properly be

charged in a separate count, see United States v. Huber, 603 F.2d 387, 398-

99 (2d Cir. 1979), and some statements were also charged as violations of

federal mail and wire fraud statutes, the number of counts in the superseding

indictment far exceeded the number of fraudulent transactions. There is thus

no proof that the Government knowingly allowed false testimony.

[36] Were Gleason's counsel unaware of this differentiation, his specious
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charges might be pardonable. But the earlier superseded indictments (one filed

on Sept. 29, 1975, and another on Jan. 5, 1977), which contain basically the

same allegations with respect to the 1973-74 foreign exchange transactions,

were made available to defense counsel before the trial of the present case,

were used extensively by Gleason's counsel on his cross-examination of Bordoni

and Shaddick, and could have been used to reveal the supposed perjury on their

part. Under the circumstances, Gleason is wholly unjustified in labelling the

Government’s conduct, as he does in his brief on appeal, as "prosecutorial

misconduct," "suppression of evidence," "knowing use of false testimony,"

failure "to correct false testimony," silence "in the face of their witnesses'

perjury," "foul conduct," and resort to "slippery and less than thoroughly

upright conduct." [FN19]

FN19. These scurrilous statements, which indicate a reckless disregard by

counsel for the facts of record, exceed the bounds of responsible advocacy

in our adversarial system and merit consideration by the Bar Association

Grievance Committee for appropriate action. ABA Code of Professional

Responsibility, DR 7—102(A)(1), (2).

[37] As for the allegation in the last superseding indictment that on March

31, 1974, Sindona and Bordoni caused FNB to conceal losses in its bond trading

account by misvaluing securities, the simple and complete answer is that it

does not refer to their personal participation in the false security evaluation

but merely to acts committed by their CO-CONSPIRATORS in furtherance of the

CONSPIRACY to falsify the bank’s earnings statement for the first quarter of

1974, for which they could be held criminally responsible under Pinkerton v.

United States, supra.

GOVERNMENT’S REFUSAL TO CONFER IMMUNITY 0N SINDONA

[38] Gleason contends that his due process rights were violated by the

Government’s failure to accede to his request that use immunity (1. e.,

immunity from the use of his testimony and evidence derived from it in

subsequent prosecution) be extended to an alleged principal accomplice and co-

CONSPIRATOR, Sindona, who was at the time and remains a defendant named in a

separate indictment, 75 Cr. 948, charging him and Bordoni with participation

in the same false foreign exchange transactions as those forming a major part

of the case against Gleason. We disagree.

As we pointed out in United States v. Lang, 589 F.2d 92, 95—96 (2d Cir.

1978), the law is

"well settled that the power of the Executive Branch to grant immunity to a

witness is discretionary and no obligation exists on the part of the United

States Attorney to seek such immunity. United States v. Bautista, 509 F.2d

675, 677 (9th Cir.), cert. denied sub nom. Monsivais v. United States, 421

U.S. 976, 95 S.Ct. 1976, 44 L.Ed.2d 467 (1975); United States V. Ramsey, 503

F.2d 523, 532-33 (7th Cir. 1974), cert. denied, 420 U.S. 932, 95 S.Ct. 1136,

43 L.Ed.2d 405 (1975); United States V. Berrigan, 482 F.2d 171, 190 (3d Cir.

1973); Earl V. United States, 124 *28 U.S.App.D.C. 77, 80, 361 F.2d 531,

534 (1966) (Burger, J.), cert. denied, 388 U.S. 921, 87 S.Ct. 2121, 18

L.Ed.2d 1370 (1967); People v. Sapia, 41 N.Y.2d 160, 166, 391 N.Y.S.2d 93,

359 N.E.2d 688 (1976), Cert. denied, 434 U.S. 823, 98 S.Ct. 68, 54 L.Ed.2d

80 (1977).
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"We note that this court has held that the government is not obligated to

grant immunity to witnesses so that they may be made available to testify on

behalf of the defendant. United States v. Stofsky, 527 F.2d 237, 249 (2d

Cir. 1975), cert. denied, 429 U.S. 819, 97 S.Ct. 65, 50 L.Ed.2d 80

(1976)."

Moreover, there was no representation that if granted immunity Sindona would

furnish specific exculpatory evidence unobtainable from any other source. The

most that was suggested through Sindona’s counsel, who refused to permit

Sindona to talk with Gleason, was that Sindona "would deny any wrongdoing or

conversations in furtherance of any wrongdoing with Gleason," which would at

best be merely cumulative of Gleason’s testimony and from an obviously

interested witness who would be subject to intensive cross—examination that

might well destroy his credibility.

Nor is this a case where the Government deliberately manipulated grants of

immunity to gain an unfair advantage over any defendant, United States v.

Lang, supra, 589 F.2d at 96—97. The major accomplices who testified

(Crosse, Shaddick, Bordoni and Garofalo) were not granted immunity. Only two

lesser figures, Thomas Murphy and Bruce Carlton, were promised by the United

States Attorney that their statements to him would not be used against them.

No sound reason exists, therefore, for departing from the general rule that the

Government may refuse to grant immunity.

THE ALLEGED INSUFFICIENCY OF THE CHARGES AND PROOF OF USE OF DECEPTIVE DEVICES

IN CONNECTION WITH THE SALE OF SECURITIES

[39] Gleason contends that Counts 5-14, which allege that the defendants, in

violation of s 10(b) of the Securities Exchange Act, 15 U.S.C. s 78j(b) and

Rule lob-5, used interstate commerce and the mails to employ manipulative and

deceptive devices in connection with the purchase and sale of FNB's stock,

which was purchased by 12 identified persons on specified dates after the

issuance of the false FNB financial statement for the first quarter of 1974,

are insufficient for failure to contain specific allegations of misconduct and

to set forth all of the elements of a crime. The contention must be rejected

for the reason that each count of the indictment followed the precise language

of s 10(b), thus alleging all of the essential elements of the crime charged,

see Hamling v. United States, 418 U.S. 87, 117, 94 S.Ct. 2887, 41 L.Ed.2d

590 (1974); United States v. Carr, 582 F.2d 242, 244 (2d Cir. 1978).

Moreover, by incorporating by reference paragraphs 6—8 of Count One into Counts

Five through Fourteen the Government specified the nature of the alleged

criminal conduct in sufficient detail to enable the defendants to prepare their

defenses and to plead an acquittal or conviction in bar of any future

prosecution for the same offense.

[40][41] Gleason’s further contention that the counts should have been

dismissed for the Government’s failure to prove any reliance by the specified

purchasers of FNB shares upon the bank’s false financial statement for the

first quarter of 1974 must also be rejected. Despite contrary suggestions in

earlier decisions relied on by appellants, the law is settled that the

Government need only prove that the false representation is one that a

reasonable stockholder would rely on in purchasing or selling the relevant

corporate shares, SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 860 (2d Cir.

1968) (en banc), cert. denied, 394 U.S. 976, 89 S.Ct. 1454, 22 L.Ed.2d 756

(1969); Cf. TSC Indus. V. Northway Inc., 426 U.S. 438, 449, 96 S.Ct. 2126,
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48 L.Ed.2d 757 (1976), and Judge Griesa so instructed the jury. It is also

settled that the same standards apply to civil and criminal liability under the

securities law. United States v. Peltz, 433 F.2d 48, 53 (2d Cir. 1970),

cert. denied, 401 U.S. 955, 91 S.Ct. 974, 28 L.Ed.2d 238 (1971).

*29 THE CLAIM THAT THE RECORDS OF THE FRAUDULENT FOREIGN EXCHANGE

TRANSACTIONS ARE NOT "FALSE ENTRIES" WITHIN THE MEANING OF 18 U.S.C. s 1005

Gleason’s last contention, derived principally from Coffin v. United States,

156 U.S. 432, 462-63, 15 S.Ct. 394, 39 L.Ed. 481 (1895), is that those

counts of the indictment based on the four deceptive foreign exchange

transactions which showed FNB as earning a profit must be dismissed because the

transactions took place and were reflected in the bank's books, thus precluding

a claim that they were "false entries" within the meaning of s 1005. The

argument disregards the indictment and later authority controlling the

interpretation of the term "false entry."

The indictment (e. g., Count Three) alleges that the defendants caused a false

entry to be made in the bank's books and earnings statement by representing in

its financial statement that the bank had earned a profit of $79,000 for the

first quarter of 1974 when in fact it had suffered a loss of over $7 million

and that this had been accomplished "by means of fictitious and false foreign

exchange contracts between said bank and Amincor Bank, Zurich, Switzerland, and

Banca Unione, Milan, Italy, which reflected a fictitious profit in the foreign

exchange operations of approximately $2,000,000."

[42][43] It is true that in Coffin the Court stated that a crime of making a

false entry is not committed if the transaction entered on the books actually

took place and was entered as it occurred. 156 U.S. at 463, 15 S.Ct. 394.

However, this was modified by Agnew v. United States, 165 U.S. 36, 52-54, 17

S.Ct. 235, 41 L.Ed. 624 (1897), holding that a false entry statute may be

violated by entering on the books a transaction known to be fraudulent, even

though the entry might be accurate. See United States v. Darby, 289 U.S.

224, 226-27, 53 S.Ct. 573, 77 L.Ed. 1137 (1933); United States V. Huber, 603

F.2d 387, 397-98 (2d Cir. 1979). While an entry is not false merely because

the underlying transaction is illegal, see United States v. Manderson, 511

F.2d 179, 180—81 (5th Cir. 1975), here the profit shown on the record of the

foreign exchange transactions was known by the defendants to be false and

fictitious, concocted for the very purpose of distorting the financial

statement. The result was a violation of 18 U.S.C. s 1005. See Billingsley

v. United States, 178 F. 653, 663 (8th Cir. 1910).

[44] We find no merit in appellants' remaining contentions, which require

little or no discussion. The district court's grant of one extra peremptory

challenge to the Government without the defendants’ consent after granting

three peremptories to the defendants, while not in compliance with F.R.Cr.P.

24(b), [FN20] is not shown to have resulted in the selection of a jury that was

unrepresentative of the community, or biased in any other way. Nor is any

prejudice to appellants shown. The proportional advantage accorded defendants

by Rule 24(b) (10 peremptories as against 6 for the Government) was

approximately maintained. While the court’s action was improper in the absence

of defense counsels’ consent, we do not believe that reversal is warranted in

the absence of prejudice to the defendants.

FN20. Although F.R.Cr.P. 24(b) does not authorize the granting of
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additional peremptories to the Government, it is not uncommon for the court

to condition the grant of a defendant’s request for additional peremptories

on his consent to a proportionate increase being accorded to the

Government.

The judgments of conviction are affirmed.

END OF DOCUMENT
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In re Edwin MEESE 1H.

Division No. 87-1.

United States Court of Appeals,

District of Columbia Circuit.

(Division for the purpose of Appointing Independent

Counsel, Ethics in

Government Act of 1978, as Amended).

July 12, 1990.

United States Attorney General sought recovery of

attorney fees under Independent Counsel

Reauthorization Act for expenses incurred in

connection with investigation by independent

counsel as to whether Attorney General, as

counselor to President, violated conflict of interest

laws. The Court of Appeals held that Attorney

General was entitled to recover attorney fees and

costs.

Ordered accordingly.

[1] COSTS 67 293

102k293

Right to recover attorney fees in independent

counsel investigations is based on waiver of

sovereign immunity of United States and that

standard must be strictly construed against

application and in favor of sovereign. 28 U.S.C.A.

§ 593(f)(1)-

[2] UNITED STATES 6:9 40

393k40 .

That investigatite jurisdiction over additional

targeted individual subject was being requested and

obtained by referral to independent counsel did not

eliminate necessity for compliance with requirement

of Independent Counsel Reauthorization Act that

there be preliminary investigation and finding of

reasonable grounds to believe that further

investigation or prosecution of targeted official, as

subject of investigation, was warranted. 28

U.S.C.(1982 Ed.) § 592(c)(1).

[3] UNITED STATES e: 40

393k40

Reasons given for referral to independent counsel of

investigation of United States Attorney General as to

whether, as counselor to President, Attorney

Page 1

General violated conflict of interest laws were

insufficient to constitute "reasonable grounds"

required to justify application for further

investigation by independent counsel; referral was

made on basis of fragmentary and preliminary

information that lacked specificity from the

beginning. 28 U.S.C. (1982 Ed.) § 592(a)(1).

[4] COSTS (a): 308

102K308

United States Attorney General was entitled to

recover attorney fees and costs incurred in

connection with investigation by independent

counsel as to whether Attorney General, as

counselor to President, violated conflict of interest

laws in assisting minority-owned corporation in its

efforts to obtain government defense contracts; no

indictment was brought against Attorney General

upon completion of investigation and basis upon

which referral was made and extreme expansion of

resulting investigation subjected Attorney General to

more vigorous application of criminal law than was

applied to other citizens and caused him to incur

legal expenses no ordinary citizen would have

incurred but for independent counsel statute. 28

U.S.C.A. §593(f)(1).

[5] COSTS «#2 308

102k308

Fact that United States Attorney General initially

requested appointment of independent counsel had

no bearing on his right to be awarded reasonable

attorney fees under Independent Counsel

Reauthorization Act. 28 U.S.C.A. § 593(f)(1).

[6] COSTS e: 308

102k308

Reasonable attorney fees awarded under Independent

Counsel Reauthorization Act are calculated

according to prevailing market rates in relevant

community, and applicant must produce satisfactory

evidence-—in addition to attorney’s own affidavit-—

that requested rates are in line with those prevailing

in community for similar services by lawyers of

reasonably comparable skill, experience, and

reputation. 28 U.S.C.A. §593(f)(1).

[7] COSTS «>2 308

10211308

Attorney fee rates ranging from $100 per hour to

$300 per hour were reasonable and could be

recovered by United States Attorney General under
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Independent Counsel Reauthorization Act. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

[8] COSTS Q: 308

102k308

United States Attorney General, in recovering

attorney fees and costs under Independent Counsel

Reauthorization Act, was not entitled to recover for

paralegal and law clerk services which were purely

of clerical nature. 28 U.S.C.A. §§ 591 et seq.,

593(f)(1); Independent Counsel Reauthorization Act

of 1987, §6(b)(2)(A), 28 U.S.C.A. § 591 note.

[9] COSTS «w 308

102k308

United States Attorney General, in recovering

attorney fees under Independent Counsel

Reauthorization Act, was not entitled to recover fees

for services rendered in preparation of attorney fee

applications; those fees were not for services

rendered in asserting merits of Attorney General’s

defense to independent counsel investigation. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

[10] COSTS 4’7, 308

102k308

Attorney General, in recovering attorney fees under

Independent Counsel Reauthorization Act, was not

entitled to recover fees incurred in preparing him for

testimony in trial of another person and his

testimony before congressional subcommittee

inasmuch as fees were not incurred in Attorney

General ’ 5 defense to independent counsel

investigation. 28 U.S.C.A. §§ 591 et seq.,

593(f)(l); Independent Counsel Reauthorization Act

of 1987, §6(b)(2)(A), 28 U.S.C.A. § 591 note.

[11] COSTS Q: 308

102k308

United States Attorney General, in recovering

attorney fees under Independent Counsel

Reauthorization Act, was not entitled to recover fees

incurred for responding to media inquiries which

had no bearing on operation of independent

counsel’s investigation. 28 U.S.C.A. §§ 591 et

seq. , 593(f)(1) ; Independent Counsel

Reauthorization Act of 1987 , § 6(b)(2)(A), 28

U.S.C.A. § 591 note.

Page 2

[12] COSTS e; 308

102k308

Fees incurred by United States Attorney General’s

attorneys in reviewing press clippings concerning

independent counsel investigation, because of heavy

media involvement, provided useful and important

information that assisted counsel in representation of

subject and was therefore reasonably related to

defense of investigation and were recoverable under

Independent Counsel Reauthorization Act. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

[13] COSTS (~73 308

102k308

Fees for letter written by United States Attorney

General’s attorneys in requesting referral of matter

to independent counsel were not incurred during

investigation of Attorney General nor were they

incurred in his defense and could not be recovered

under Independent Counsel Reauthorization Act. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

[14] COSTS W 308

102k308

United States Attorney General was not entitled

under Independent Counsel Reauthorization Act to

recover fees for services rendered after filing of final

report by independent counsel. 28 U.S.C.A. §§ 591

et seq., 593(f)(1); Independent Counsel

Reauthorization Act of 1987 , § 6(b)(2)(A), 28

U.S.C.A. § 591 note.

[15] COSTS 6: 314

102k314

Where there is inadequate documentation for work

performed during time billed, attorney fee award

under Independent Counsel Reauthorization Act

must be reduced accordingly. 28 U.S.C.A. §§ 591

et seq., 593(f)(1); Independent Counsel

Reauthorization Act of 1987, § 6(b)(2)(A), 28

U.S.C.A. § 591 note.

[16] COSTS (er-=2 308

102k308

Under Independent Counsel Reauthorization Act,

hours must be excluded from attorney fee request

that are excessive, redundant or otherwise

unnecessary. 28 U.S.C.A. §§ 591 et seq.,
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593(f)(1); Independent Counsel Reauthorization Act

of 1987, §6(b)(2)(A), 28 U.S.C.A. § 591 note.

[17] COSTS 4b 307

102k307 ‘

Expenses for business meals, support staff overtime,

service fee, supplies, and photocopying were

excessive or unnecessary and could not be fully

recovered by United States Attorney General under

Independent Counsel Reauthorization Act. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

[18] COSTS (b 314

102k314

Attorney fee award recoverable by United States

Attorney General under Independent Counsel

Reauthorization Act had to be reduced by 10% of

billings due to inadequacy of documentation. 28

U.S.C.A. §§ 591 et seq., 593(f)(1); Independent

Counsel Reauthorization Act of 1987, § 6(b)(2)(A),

28 U.S.C.A. § 591 note.

*1194 **188 Before MacKINNON, Presiding,

BUTZNER and PELL, Senior circuit judges.

PER CURIAM:

On May 11, 1987 the Acting Attorney General,

by letter, referred the matter of Attorney General

Edwin Meese III and his association with several

individuals involved in "Welbilt Electronic Die

Corporation," also known as Wedtech Corporation,

to Independent Counsel James C. McKay, Esquire

for investigation (hereafter "the referral"). The

referral followed immediately upon a letter request

by Meese dated the same date as the referral. At the

time of the referral Mr. McKay was conducting an

investigation into Franklyn C. Nofziger’s

representation of Wedtech Corporation *1195 **189

and Comet Rice, Inc. [FNl] Giving rise to the

referral for investigation of Mr. Meese were the

circumstances of his official and “personal and/or

financial relationships with [Wedtech

Corporation, Franklyn C. Nofziger,] E. Robert

Wallach, and W. Franklyn Chinn ..." [FN2] during

the time that Meese had been serving as Counselor

to the President. The referral did not request a

focused investigation into any specific criminal

offense but rather requested a generalized

investigation into possible violations of all eleven of

Page 3

the federal conflict of interest laws, i.e., 18 U.S.C.

§§ 201-211.

FNl. The Special Division of the court had

previously appointed Independent Counsel McKay

to investigate whether Nofziger violated conflict of

interest laws in connection with, inter alia, his

lobbying activities on behalf of Wedtech

Corporation and Comet Rice, Inc. See Order, In re

Nofziger, Div. No. 87-1, at 2 (Feb. 2, 1987).

FN2. Referral letter of Acting Attorney General to

Independent Counsel McKay of May 11, 1987; see

also text infra pp. 1199-1200.

At the outset the independent counsel investigation

centered on whether Meese as Counselor to the

President violated the conflict of interest laws in

assisting the minority-owned Wedtech Corporation

in its efforts to obtain a government defense

contract. Independent Counsel later requested the

Special Division to define his prosecutorial

jurisdiction with respect to Meese, and the court

complied. [FN3] The resulting investigation

inquired into the Wedtech matter and then expanded

extensively into six non-Wedtech matters. [FN4] It

became very intensive and eventually continued for

fourteen months. Upon the completion of the

investigation, "no indictment [was] brought" against

Mr. Meese. Now, as authorized by § 593(f)(1) of

the Independent Counsel Reauthorization Act of

1987, [FNS] Meese applies to the court for an award

of $575,598.01 in attorneys’ fees and costs incurred

as a result of the investigation to which he was

subjected. The court approves an award of

$460,509.07.

FN3. See text at pp. 1200-1201, infra.

FN4. While the investigation of Meese as initially

referred to Independent Counsel McKay was based

on the Nofziger/Wedtech inquiry, the investigation

that resulted was greatly expanded: Part I--The

Involvement of Edwin Meese III with Government

Matters of Concern to the Welbilt/Wedtech

Corporation Part II--Financial Relationships

Between Mr. Meese and Mr. Chinn Relating to

Meese Partners Part III-—Mr. Meese’s Holdings in

and Participation in Matters Relating to AT & T

and the Regional Bell Operating Companies Part

IV—-Mr. and Mrs. Meese’s Tax Reporting and

Payments for 1985 Part V--Relationship Between
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and Among the Meeses, E. Robert Wallach and

Howard M. Bender Part VI—-Mr. Meese’s Financial

Disclosures; Financial Analyses; and Benefits

Given and Received by Mr. Meese and Mr.

Wallach Part VH—-AQABA Pipeline Project Final

Report of Independent Counsel, In Re Edwin Meese

H1, at xii-xv (July 5, 1988).

FNS. 28 U.S.C. § 591 et seq. (1988).

I.

Independent Counsel McKay began his

investigation of Meese on May 11, 1987 under the

terms of the Ethics in Government Act Amendments

of 1982 as approved January3, 1983 (96 Stat. 2039)

(hereafter "the 1982 Act"). The 1982 Act was

followed by the enactment on December 15, 1987 of

the Independent Counsel Reauthorization Act of

1987 (hereafter "the 1987 Act" and "the Act") (101

Stat. 1293). It is the terms of Section 593(f)(1) of

the 1987 Act that determine whether “reasonable"

attorneys’ fees are to be awarded in this case: [FN6]

FN6. The provisions of the 1987 Act regarding

attorneys’ fees apply retroactively to independent

counsel proceedings pending on December 15,

1987. Independent Counsel Reauthorization Act of

1987, Pub.L. No. 100-191 § 6(b)(2)(A), 101 Stat.

1307 (1987). The 1987 Act added the "reasonable"

requirement.

Upon the request of an individual who is the

subject of an investigation conducted by an

independent counsel pursuant to this chapter, the

division of the court may, if no indictment is

brought against such individual pursuant to that

investigation, award reimbursement for those

reasonable attorneys’ fees incurred by that

individual during that investigation *1196 **190

which would not have been incurred but for the

requirements of this chapter.

28 U.S.C. § 593(f)(1) (emphasis added).

[1] We have recently outlined the standards for

awarding attorneys’ fees in independent counsel

investigations. These standards require proof that

the fees are "reasonable," adequately documented,

and would not have been incurred "but for" the Act.

See In re Donovan, 877 F.2d 982, 994

(D.C.Cir.1989); In re Olson, 884 F.2d 1415, 1428

(D.C.Cir.1989); In re Sealed Case, 890 F.2d 451

(D.C.Cir.1989); In re Olson/Perry, 892 F.2d 1073

(D.C.Cir.1990). Satisfying the "but for"

requirement is the most difficult. The right to

recover attorneys’ fees in such cases against the

Government is based on a waiver of the sovereign

immunity of the United States and that standard

must be strictly construed against the application and

in favor of the sovereign. Ruckelshaus v. Sierra

Club, 463 US. 680, 685, 103 S.Ct. 3274, 3277, 77

L.Ed.2d 938 (1983); McMahon v. United States,

342 US. 25, 27, 72 S.Ct. 17, 19, 96 L.Ed. 26

(1951); In re Donovan, supra, at 994; In re Olson,

supra, at 1428; In re Jordan, 745 F.2d 1574, 1576

(D.C.Cir.1984).

A. The "But For" Requirement

The Ethics in Government Act of 1978 [FN7] was

amended by the 1982 Act to provide that subjects of

independent counsel investigations, who are not

indicted, may be reimbursed for all or part of their

attorneys’ fees that "would not have been incurred

in the absence of the special prosecutor [now

independent counsel] law." S.Rep. No. 496, 97th

Cong, 2d Sess. 18 (1982), U.S.Code Cong. &

Admin.News 1982, pp. 3537, 3554; 28 U.S.C. §

593(g) (1982). This provision for reimbursement

was included because: '

FN7. The present Independent Counsel Act has

gone through two amendatory enactments: (1)

Ethics in Government Act of 1978, Pub.L. No. 95-

521, 92 Stat. 1867 (1978), amended by (2) Ethics in

Government Act Amendments of 1982, Pub.L. No.

97-409, 96 Stat. 2039 (approved Jan. 3, 1983); and

(3) then amended by the Independent Counsel

Reauthorization Act of 1987 (effective Dec. 15,

1987), 101 Stat. 1293.

Congress learned that certain government officials

had been subjected to investigations by

independent counsels that the Department of

Justice would not have conducted had these

officials been private citizens... Thus, these

officials were subjected to a harsher standard than

ordinary citizens and incurred legal expenses no

ordinary citizen would have incurred, but for the

independent counsel statute. In such cases,

reasonable attorney fees should be awarded.

H.R.Conf.Rep. No. 452, 100th Cong, lst Sess. 31

(1987), U.S.Code Cong. & Admin.News 1987, pp.

2150, 2197 (emphasis added).
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In addition to adding the provision for the

reimbursement of attorneys’ fees, Congress in the

same Act raised the standards required for

applications by the Attorney General to the Special

Division for the appointment of independent

counsels.

Prior to the 1982 Act, following a preliminary

investigation, the Attorney General was required to

request the appointment of an independent counsel

unless the allegations were "so unsubstantiated that

no further investigation or prosecution is

warranted." 28 U.S.C. § 592(b)(1) (Supp. II 1978).

The amendments brought by the 1982 Act, however,

raised that standard to provide:

If the Attorney General, upon completion of the

preliminary investigation, finds reasonable

grounds to believe that further investigation or

prosecution is warranted, then the Attorney

General shall apply to the division of the court for

the appointment of a [sic] independent counsel. . ..

28 U.S.C. § 592(c)(1) (1982) (emphasis added).

[FN8] Requiring a finding of reasonable grounds

substantially changed the nature and amount of

evidence required to support a request for the

appointment of an independent counsel.

FN8. This standard was further amended in 1987 to

eliminate "or prosecution." See 28 U.S.C. §

592(c)(1)(A) and 28 U.S.C. § 593(c)(2)(B) and (C)

(1988) (101 Stat. 1293, 1296, 1299).

In adding such change, Congress further directed

the Attorney General to exercise *1197 **191 the

"reasonable discretion [that] is regularly practiced

by the Department of Justice, US. Attorneys, and

prosecutors throughout the federal system," and to

"comply with the written or other established

policies of the Department of Justice with respect to

the enforcement of criminal laws." S.Rep. No. 496,

supra, at 14, 15, U.S.Code Cong. & Admin.News

1982, pp. 3550, 3551; see also 28 U.S.C. §

592(c)(1) (1982).

This brought into play the policies of the

Department of Justice, insofar as they relate to

"further investigation[s]," including the following:

1. If the attorney for the government has probable

cause to believe that a person has committed a

federal offense within his jurisdiction, he should

consider whether to:

(a) request or conduct further investigation;

DEPARTMENT OF JUSTICE, PRINCIPLES OF

FEDERAL PROSECUTION, p. 5 (1980) (emphasis

added). -'

Joining the "reasonable grounds" standard of the

1982 Act, with the Departmental policy of

"probable cause" as the standard that must be

satisfied before considering whether to "request or

Conduct [a] further [criminal] investigation,"

according to the latest interpretation of probable

cause by the Supreme Court, requires a

determination that "reasonable grounds" exist to

believe that there is a "fair probability or

substantial chance of criminal activity...." Illinois

v. Gates, 462 US. 213, 238, 244 n. 13, 103 S.Ct.

2317, 2332, 2335 n. 13, 76 L.Ed.2d 527 (1983)

(emphasis added). The "reasonable grounds" need

not be as strong as the showing required to support

an arrest or search, but traditionally cannot be based

on mere association, casual rumor, speculation or

mere suspicion. It appears to the court that, taking

all the applicable requirements into consideration,

before an independent counsel investigation could be

initiated, Congress was requiring a showing that

there was a fair probability or substantial chance that

the subject engaged in some criminal activity.

The Meese fee application in substance contends

that the "but for" requirement is satisfied because

the referral of his investigation to the Independent

Counsel, in asserted compliance with 28 U.S.C. §

592(e) and § 594(e) (1982), did not fully comply

with the statutory standards that Congress had

prescribed. The authorization of the investigation

did not follow the normal procedure; it did not

originally begin following an application to, and

order by the Special Division of the court. And

there is nothing in the court record to indicate that

the normal preliminary investigation had been

completed from which it was concluded that there

were "reasonable grounds to believe that further

investigation or prosecution is warranted." 28

U.S.C. § 592(c)(1) (1982).

[2] Rather, the addition of Edwin Meese III as a

new targeted subject of an existing independent

counsel investigation began as a result of a referral

by letter to Independent Counsel McKay who was

already investigating Nofziger’s role in Wedtech.

That investigative jurisdiction over an additional

targeted individual subject was being requested and

obtained by referral, however, did not eliminate the
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necessity for compliance with the requirement of §

592(c)(1) that there be a preliminary investigation

and finding of reasonable grounds to believe that

further investigation or prosecution of the targeted

official, as a subject of the investigation, was

warranted. Otherwise, once an independent counsel

was appointed to investigate one official, additional

officials could be targeted as subjects by a mere

letter of referral without a finding of the basic

"reasonable grounds " protections the statute affords.

As we interpret the statute, there must be a

determination by the Attorney General that the

“reasonable grounds" requirement is satisfied before

a valid investigation of an added official can be

referred to an existing independent counsel.

1. The Referral

[3] As indicated above, the independent counsel

investigation of Mr. Meese began when the

Attorney General- (Acting), following the receipt on

May 11, 1987 of a letter from Meese’s counsel

requesting *1198 **192 such investigation,

immediately, by letter, referred the Meese matter to

Independent Counsel McKay who had previously

been appointed with investigative and prosecutorial

jurisdiction over Franklyn C. Nofziger and his

lobbying relationship to Welbilt Electronic Die

Corporation (Wedtech) and Comet Rice, Inc. [FN9]

Under the 1982 Act, given the proper findings,

referral could be a proper procedure; [FNlO] it was

granted the same day as the Meese request and

without any finding in the record of "reasonable

grounds."

FN9. See Order, In re Nofziger, Div. No, 87-1, at

2 (Feb. 2, 1987).

FNlO. § 592(e) The Attorney General may ask a

[sic] independent counsel to accept referral of a

matter that relates to a matter within that

independent counsel’s prosecutorial jurisdiction. §

594(e) [A] [sic] independent counsel may accept

referral of a matter by the Attorney General, if the

matter relates to a matter within such independent

counsel’s prosecutorial jurisdiction as established by

the division of the court. If such a referral is

accepted, the independent counsel shall notify the

division of the court.

The letter of referral was limited to a request to

Independent Counsel to investigate Meese’s conduct

involving Wedtech and his association with

individuals involved in Wedtech:

I hereby request that you accept referral of the

question whether the federal conflict of interest

law, 18 U.S.Code §§ 201-211, or any other

provision of federal criminal law, was violated by

Mr. Meese’s relationship or dealings at any time

from 1981 to the present with any of the

following: Welbilt Electronic Die Corporation/

Wedtech Corporation (including any of its

contracts with the U.S. Government or efforts to

obtain same); Franklyn C. Nofziger; E. Robert

Wallach; W. Franklyn Chinn; and/or Financial

Management International, Inc.

Referral letter of May 11, 1987 of Attorney General

(Acting) to Independent Counsel McKay at 3:

2. Grounds Urged Upon Independent Counsel to

Accept Referral

At this point we note two significant extracts from

the letter of referral of May 11, 1987 urging

Independent Counsel to accept the referral, and upon

which the Independent Counsel immediately

accepted the Meese matter for investigation:

In fairness to Mr. Meese, I should state that the

reports we have received concerning Mr. Meese’s

relationships with Wedtech-associated individuals

and entities are only fragmentary, and do not

show that Mr. Meese ever received any

compensation from Welbilt/Wedtech, nor that he

ever invested in the securities of Welbilt/Wedtech.

While I believe the Public Integrity Section is in

possession of all relevant information developed

to date by the U.S. Attorneys’ offices in New

York and Baltimore and by your office, it may

well be that further investigation will be able to

resolve definitively the questions raised by Mr.

Meese’s relationship to the Welbilt/Wedtech

contract and to associates of the Welbilt/Wedtech

Company.

******

Finally, while as indicated above the information

concerning Mr. Meese himself is fragmentary and

preliminary, the present situation is somewhat

unusual in that the various investigations have

developed substantial evidence of Wedtech-related

criminal conduct on the part of individuals other

than Mr. Meese.

Letter of May 11, 1987, pp. 2, 3 (emphasis added).
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The above extracts from the letter of referi’tii the

remainder of the letter, and Independent Counsel’s

notification to the Special Division, indicate that

referral of the investigative cause and the acceptance

by Independent Counsel was made on the basis of

"fragmentary " and "preliminary " information that

lacked "specificity" from the beginning. See 28

U.S.C. § 592(a)(1) (1982). This information,

despite the substantial amount of evidence that had

been accumulated from official investigations by two

grand juries in New York and Baltimore, the

independent counsel investigation of Nofziger/

Wedtech, the *1199 **193 investigation by the

Public Integrity Section of the Department of

Justice, and undoubtedly some FBI investigation,

included:

[no] show[ing] that Mr. Meese ever received any

compensation from Welbilt/Wedtech, [or Wedtech

associated individuals,] nor that he ever invested

in the securities of Welbilt/Wedtech.... [And the

letter stated] the present situation [was considered

to be] somewhat unusual in that the various

investigations have developed substantial evidence

of Wedtech-related criminal conduct on the part of

individuals other than Mr. Meese.

Referral Letter of May 11, 1987, supra, pp. 1195

(emphasis added). It rather appears that it is the

characterization of the failures of numerous official

investigations to discover any evidence of "criminal

conduct" by Mr. Meese as "unusual" that is

"unusual." [FNll]

FN11. It thus comes as no surprise that the

extensive investigation by Independent Counsel

exonerated Mr. Meese on all Wedtech related

allegations.

Nevertheless, despite the deficiency of inculpatory

information, Independent Counsel was urged to

accept the referral: (1) because the Independent

Counsel was already investigating certain Wedtech

related matters; (2) because the Department did not

wish to "interfere with or otherwise burden" the

Nofziger investigation; (3) because the Department

of Justice considered that "public confidence in the

administration of justice [would] be better served if

these matters are resolved by an investigation

conducted independently of the Department of

Justice, which is headed by Mr. Meese;" (4)

because the Department considered "that the most

appropriate course [was] for [Independent

Counsel McKay] to accept referral of this matter. . . . "

(5) because of Meese’s prior association and

relationship with two individuals being investigated

in the Wedtech phase of the matter; (6) because two

grand juries were conducting on-going related

investigations of some of Meese’s associates; (7)

because conducting an independent investigation and

thereby foregoing a duplicative investigation would

serve the interests of the public and the convenience

of the Department of Justice; and (8) because of the

hope that additional investigation would definitively

resolve unspecified circumstantial questions raised

by Meese’s relationship to Nofziger and his personal

and business association with two individuals whose

Wedtech related activities were being investigated.

Id.

The Department of Justice also contends that the

investigation was properly referred to Independent

Counsel because:

Mr. Meese specifically requested that the matter

be referred to Independent Counsel McKay

pursuant to § 592(c).»

Department of Justice Evaluation Memorandum of

Meese’s Request for Attorneys’ Fees at 7 (April 20,

1988) (emphasis added). However, Congress in its

legislative history states definitively:

[T]he desires of the possible subject of the

investigation are irrelevant to the decisionmaking

process [as to whether an independent counsel

should be requested].

S.Rep. No. 123, 100th Cong., 1stSess. 21 (1987),

U.S.Code Cong. & Admin.News 1987, p. 2170

(emphasis added); see text at p. 1201, infra.

The reasons referred to above are insufficient to

constitute the "reasonable grounds " the statute

requires to justify the application for further

investigation by an independent counsel, and there is

no finding in the letter of referral, or in the court’s

record of this case, that such standard was satisfied.

"Specificity of information" is an initial requirement

for the preliminary investigation, 28 U.S.C. §

592(a)(1), and there is no justification for dropping

that requirement from the "reasonable grounds"

standard. If stronger cause existed it was not stated.

In addition, when the Department contends that

the Meese request for appointment of independent

counsel should be relied upon as one factor

justifying the referral, it appears that too much

reliance may have been placed on the Meese request.

See text, infra, at p. 1201. Such reliance *1200
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**194 as a normal reaction is understandable, but

irrelevant. Also, particularly objectionable is the

reliance on Meese’s association with. some

individuals who were being investigated. When

suspicion is bred from association it is a doubly

deficient ground.

Taken by its four corners, the letter of referral

seems to admit that, although there have been

several official investigations into Wedtech, actual

criminal conduct by Meese is not being suggested,

but that Independent Counsel should accept the

broad referral and investigate Meese as a subject

because of a concatenation of irrelevant facts and

circumstances that at best add up to relying on:

generalized suspicion based on associations of a

personal and personal business nature, Meese’s

request for the investigation, the "unusual" nature of

the investigative situation, that reasonable grounds

had already been found for investigating Nofziger

and they did not want to interfere with that

investigation, and that the public interest and the

convenience of the Department of Justice would be

served by McKay’s acceptance of the referral.

The court agrees with the Department that the

public interest and "public confidence in the

administration of justice [was] better served" by the

referral of the matter to the Independent Counsel,

but this and the several other ordinarily

commendable reasons referred to above, that

normally might justify a non—criminal administrative

investigation, do not constitute the "reasonable

grounds" that the Congress required before a high

ranking government official could be subjected to an

extraordinary criminal investigation by an

independent counsel. To do so, as was the case

here, violated the intent that Congress expressed in

enacting the "reasonable grounds" (probable cause)

standard to better protect those covered officials

from the severe intrusion of an extensive criminal

investigation by an independent counsel. S.Rep.

No. 496, supra, at 19; see also 28 U.S.C. §

592(c)(1) (1982).

3. The Acceptance of the Referral and the

Resulting Investigation

[4] Independent Counsel McKay immediately

accepted the referral and in accordance with § 594(e)

did "notify" the Special Division on May 11, 1987

as follows:

Independent Counsel has accepted the referral as a

matter related to the jurisdiction mandated by the

February 2, 1987 Order of the Special Division of

the United States Court of Appeals for the District

of Columbia Circuit, In re Franklyn C. Nofziger.

Notice by Independent Counsel of Acceptance of

Referral, In re Nofziger, Div. No. 87-1 (May 11,

1987). Upon receipt of McKay’s notice, the Special

Division immediately granted Independent Counsel

leave to disclose his Acceptance of the Referral.

[FN12] Thus, an extensive independent counsel

investigation of Meese/Wedtech was publicly

launched on the basis of the letter of referral to an

existing Independent Counsel.

FN12. Order, In re Nofziger, Div. No. 87-1 (May

11, 1987).

It was not until three months later on August 6,

1987 that Independent Counsel McKay applied to

the Special Division to define his necessary

additional prosecutorial jurisdiction. Application to

Define the Jurisdiction of the Independent Counsel,

In re Nofziger/Meese, Div. No. 87-1 (Aug. 6,

1987.). That complete authority to investigate and

prosecute Meese was not acquired by virtue of the

referral of the matter for investigation to

Independent Counsel McKay was recognized in his

delayed application to the Special Division for

prosecutorial jurisdiction, which, after describing

the referral, stated:

It does not appear [under the Act], however, that

the Acting Attorney General has the power to

define the prosecutorial jurisdiction of an

independent counsel, See 28 U.S.C. § 593(c)

[FN13] That power *1201 **195 is vested only in

this court, which has not formalized a definition

of Independent Counsel McKay’s prosecutorial

jurisdiction in the Meese matter.

FN13. 28 U.S.C. § 593(c) provides that the Special

Division, upon application of the Attorney General,

may expand the prosecutorial jurisdiction of an

existing independent counsel: The division of the

court, upbn the request of the Attorney General

may expand the prosecutorial jurisdiction of an

existing independent counsel, and such expansion

may be in lieu of the appointment of additional

independent counsel. 28 U.S.C. § 593(c) (1982).

But prior to August 6, 1987 no application was

made to the court by the Attorney General (Acting).
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Application to Define Jurisdiction of Independent

Counsel, In re Nofziger/Meese, Div. No. 87—1

(Aug. 6, 1987). In response to the application by

the Independent Counsel, the Special Division

issued an order expanding his prosecutorial

jurisdiction to include Mr. Meese as a subject of

investigation. [FN14]

FN14. See Order, In re Nofziger/Meese, Div. No.

87-1 (Aug. 18, 1987).

The investigation continued for 14 months and

was broadened far beyond any investigation

contemplated by the initial referral. [FN15]

Following completion of the Wedtech investigation

six additional matters were thoroughly investigated.

[FN16] The Final Report of Independent Counsel

covered 814 pages. It thus clearly appears that the

basis upon which the referral was made and the

extreme expansion of the resulting investigation

subjected Meese to a "more rigorous application of

the criminal law than is applied to other citizens.“

S.Rep. No. 496, supra, at 19, U.S.Code Cong. &

Admin.News 1982, p. 3555, and see supra 11. 4.

FN15. See supra note 4.

FN16. Extraordinary thoroughness of investigation

is to be expected in some independent counsel

investigations because of the "institution of the

independent counsel," and the extensive nature of

the investigation and report required by Congress.

Morrison v. Olson, 487 U.S. 654, 713-14, 108

S.Ct. 2597, 2630-31, 101 L.Ed.2d 569 (1988)

(Scalia, J., dissenting).

For all of the above reasons, the court finds that

the reasonable attorneys’ fees Meese subsequently

incurred in his defense, to the extent we find their

payment to be authorized, "would not have been

incurred but for the requirements of [the

Independent Counsel] chapter." 28 U.S.C. §

593(f)(1) (1988).

B. The Meese Request for an Independent Counsel

Investigation

[5] As previously stated, on May 11, 1987 Meese

formally requested the Acting Attorney General to

refer the matter of his alleged involvement in

Welbilt/Wedtech to Independent Counsel McKay.

The fact that Meese initially requested

appointment of an independent counsel has no

bearing on Meese’s right to be awarded his

reasonable attorneys’ fees. The legislative history of

the Act clearly states that such request is

"irrelevant" to the court’s decision to award

attorneys’ ,fees incurred by the subject in the

resulting investigation:

It has sometimes been suggested that, when

considering whether to award attorney fees under

the statute, the special court should take into

consideration whether the subject of the

investigation requested an independent counsel.

This factor should not play any role in the

decision to award attorney fees. The statute

specifies that the Attorney General must request

an independent counsel whenever there are

reasonable grounds to believe further investigation

is warranted in a case; the desires of the possible

subject of the investigation are irrelevant to the

decisionmaking process.

S.Rep. No. 123, 100th Cong, lst Sess. 21 (1987),

U.S.Code Cong. & Admin.News 1987, p. 2170

(emphasis added).

C. Compliance with the Reasonable Fee

Requirement .

Having found that Meese satisfies the "but for"

requirement, it must next be determined whether the

attorneys charged a reasonable hourly rate, whether

the time expended by the attorneys on the case was

reasonable, and whether the foregoing requirements

are adequately documented. In re Donovan, 877

F.2d at 990, 994; In re Olson, 884 F.2d at 1422,

1428.

1. Hourly Rates

[6] The Conference Committee Report

accompanying the Act provides the following *1202

**196 standard for use in determining the

reasonableness of the hourly rates charged by

attorneys:

[T]he hourly ratetis left to the judgment of the

special court using the standard of reasonableness.

In determining the proper rate, the special court

should consider the prevailing community

standards and any helpful case law.

H.R.Conf.Rep. No. 452, 100th Cong., lst Sess. 31

(1987), U.S.Code Cong. & Admin.News 1987, p.

2197 (emphasis added). Reasonable fees are
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“calculated according to the prevailing market rates

in the relevant community" and the applicant must

"produce satisfactory evidence--in addition to the

attomey’s own affidavit--that the requested rates are

in line with those prevailing in the community for

similar services by lawyers of reasonably

comparable skill, experience, and reputation. " In re

Donovan, supra, at 992 & n. 19 (quoting Blum v.

Stenson, 465 U.S. 886, 895, 896 n. 11, 104 S.Ct.

1541, 1547, 1547 n. 11, 79 L.Ed.2d 891 (1984));

see also In re Olson, supra, at 1423.

[7] Applying these standards to the Meese

application, we find the rates charged by Meese’s

attorneys conform to local standards and hence must

be held to be reasonable. Meese was represented

throughout the investigation by the Washington,

DC. firm of Miller, Cassidy, Larroca & Lewin.

His principal attorneys and their corresponding

hourly rates were: Nathan Lewin--$300/hr.; James

Rocap III—-$140/hr.; and Nicki Kuckes--$100lhr.

In support of these rates, the application includes a

supporting affidavit dated February 1, 1989 of a

qualified attorney stating that the rates are

reasonable and consistent with the rates usually

charged by attorneys of comparable ability in

Washington, DC. A recent survey of billing rates

for partners and associates at the nation’s largest

firms was also filed. The affidavit and survey

discharge Meese’s burden of demonstrating through

independent evidence that the Miller, Cassidy rates

are in line with community standards. [FN17]

FN17. In approving a rate of $300 per hour the

court has some reservations. But given the

Supreme Court’s opinion in Blum v. Stenson, 465

U.S. 886, 892-896, 104 S.Ct. 1541, 1545—47, 79

L.Ed.2d 891 (1984) and Missouri v. Jenkins, supra,

upholding "market rates, " and Meese ’5

documentary support for his request, the court has

no option. The attomey’s extraordinary

qualifications and supporting documentation support

a finding that the rate is in line with community

standards.

[8] We also find the rates billed for the services of

several paralegals and law clerks to be reasonable.

Such rates ranged from $45 to $75 per hour.

However, in light of the Supreme Court’s recent

decision in Missouri v. Jenkins, -—- U.S. --—-, 109

S.Ct. 2463, 105 L.Ed.2d 229 (1989), which we

have previously applied to the Act, In re Sealed

Case,890 F.2d 451, 454 (D.C.Cir.1989) we deduct

$4253.75 for services billed at these rates that were

of a purely clerical nature. In Missouri, the Court

held, inter alia, that "reasonable attomey’s fee,"

under the Civil Rights Attorneys’ Fees Awards Act,

included work performed by paralegals and law

clerks. Missouri, 109 S.Ct. at 2470. However, the

court stated:

It has frequently been recognized in the lower

courts that paralegals are capable of carrying out

many tasks that might otherwise be performed

by a lawyer and billed at a higher rate. Such work

might include, for example, factual investigation,

including locating and interviewing witnesses;

assistance with depositions, interrogatories, and

document production; compilation of statistical

and financial data; checking legal citations; and

drafting correspondence... Of course purely

clerical or secretarial tasks should not be billed at

a paralegal rate regardless of who performs them.

What the court in Johnson v. Georgia Highway

Express Inc., 488 F.2d 714, 717 (CA5 1974) said

in regard to the work of attorneys is applicable by

analogy to paralegals: "It is appropriate to

distinguish between legal work, in the strict sense,

and investigation, cleriCal work and other work

which can often be accomplished by non-lawyers

but which a lawyer may do because he has no

other help available. Such non-legal *1203 **197

work may command a lesser rate. Its dollar value

is not enhanced just because a lawyer does it. "

Id. 110 S.Ct. at 2471 n. 10 (emphasis added). The

court therefore deducts those charges by both

paralegals and law clerks for such tasks as

"delivering" or "picking up" various documents as

well as photocopying. In our view, such tasks are

"purely clerical or secretarial" and thus cannot be

billed at paralegal or law clerk rates. [FN18]

FN18. The charges for these tasks have not been

eliminated entirely. Rather, the rate has been

reduced to $10 per hour which we find to be

reasonable for such services.

2. Reasonable Amount of Time Expended by

Attorneys

In evaluating the reasonableness of the hours

billed by Meese’s attorneys, we are required to

examine the application in light of the specific

provisions of the Act as well as general case law on

what constitutes hours reasonably incurred. In re
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Donovan, supra, at 993; In re Olson, supra, at

1427-28.

[9] The Act provides only for the reimbursement

of those attorneys’ fees incurred "during [the]

investigation." 28 U.S.C. 593(f)(1) (emphasis

added). This provision permits recovery only for

those fees "rendered in asserting the merits of the

subject’s defense against the criminal charges being

investigated." In re Olson, supra, at 1427; see

also, In re Donovan, supra, at 993; In re Olson/

Perry, 892 F.2d 1073, 1074 (D.C.Cir.1990).

Therefore, as with prior fee applications, we

disallow $7,585 in fees claimed for the preparation

of the fee application. Such fees were not for

services rendered in asserting the merits of Meese’s

defense to the investigation. In re Olson, supra, at

1427-28; In re Olson/Perry, supra, at 1074.

[10] Similarly excluded is $5,170 in fees incurred

preparing Meese for his testimony in the trial of

Nofziger and his testimony before a congressional

subcommittee. Such fees were not incurred in

Meese’s defense to the investigation by Independent

Counsel McKay as both proceedings were separate

and distinct from the independent counsel

investigation.

[11][12] Also excluded is $16,652 in fees incurred

for responding to media inquiries. [FN19] As stated

in In re Donovan, "[m]edia related activity has no

bearing on the operation of an independent counsel’s

investigation and thus is not reasonably related to a

defense to such investigation. " Id. at 994.

FN19. While fees incurred responding to media

inquiries have been excluded, no deduction is made

for fees incurred by Meese’s attorneys reviewing

press clippings concerning the investigation. We

believe that such activity in this case, because of the

heavy media involvement, provided useful and

important information that assisted counsel in their

representation of the subject and is therefore

"reasonably related to a defense to [this]

investigation. "

[13] Additionally, we shall exclude $220 in fees

for the letter written on May 11, 1987 by Meese’s

attorneys to the Acting Attorney General, requesting

referral of the Meese matter to Independent Counsel

McKay. Such fees were not incurred during the

investigation nor were they incurred in Meese’s

defense.

[14] We also deduct $6335 for fees incurred by

Meese after the filing of his response to the

Independent Counsel Report on July 14, 1988.

Upon the filing of the Final Report by the

Independent Counsel, the investigation terminates

and only those fees incurred responding to the Final

Report are thereafter compensable under the Act.

See In re Donovan, supra, at 994.

3. Adequacy of Documentation

[15][16] Turning to an examination of the fee

application in light of general case law concerning

hours reasonably incurred, the Act requires fee

requests to include "contemporaneous time records

of hours worked and rates claimed, plus a detailed

description of the subject matter of the work with

supporting documents, if any." In re Donovan,

supra, at 994 (emphasis added). Where there is

inadequate documentation for the work performed

during *1204 **198' the time billed the award must

be reduced accordingly. Id. Additionally, hours

must be "exclude[d] from a fee request that are

excessive, redundant or otherwise unnecessary." In

re Olson, supra, at 1428 (quoting Hensley v.

Eckerhart, 461 U.S. 424, 433—34, 103 S.Ct. 1933,

1939, 76 L.Ed.2d 40 (1983)). Adequate

documentation is necessary for the court to satisfy

its review requirement.

[17] Our review of Meese’s application reveals

several expenses we find to be excessive or

unnecessary. We disallow entirely expenses for

"business meals" ($457.61), "support staff

overtime" ($11,311.25), "service fee (rental fee--

National Press Club)" ($345.60), and "supplies"

($884.05). See In re Olson, supra, at 1429. The

court also finds the $28,523.73 in photocopying

expenses to be excessive because of the absence of

any supporting documentation. This amount is

reduced by $10,000. Also, for lack of

documentation, we exclude the $707 claimed as a

travel expense.

[18] Finally, we find numerous instances where

the billing entries are not adequately documented.

The time records maintained by the attorneys,

paralegals and law clerks are replete with instances

where no mention is made of the subject matter of a

meeting, telephone conference or the work
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performed during hours billed. As such ‘ it is

"impossible for the court to verify [as the statute

requires] the reasonableness of the billings, either as

to the necessity of the particular service or the [total]

amount of time expended on a given task." In re

Sealed Case, supra, at 455. Therefore, for

numerous inadequately documented billings, we will

reduce the award by ten percent of the billings that

remain after the other deductions described above.

CONCLUSION

In sum, in accordance with the above analysis it is

concluded that the award shall reflect the following:

1. Disallow expenses for "business meals,"

"support staff overtime," "service fee (rental fee--

National Press Club)" and "supplies."

2. Disallow fees for preparing fee application.

3. Disallow expense for "Travel."

4. Reduce photocopying expenses by $10,000.00.

5. Disallow fees incurred after the filing of the

Independent Counsel Report, except fees for filing

response. -

6. Disallow fees incurred preparing Meese for his

testimony in United States v. Nofziger and before

congressional subcommittee.

7. Disallow fees incurred prior to the appointment

of Independent Counsel.

8. Disallow fees for media related activity.

9. Reduce fees for clerical or secretarial work

performed by paralegals and law clerks.

10. After all specific deductions are made, the

remaining fees will be reduced ten percent for

insufficient documentation of services rendered by

attorneys, paralegals and law clerks.

For the foregoing reasons, it is Ordered that

petitioner be awarded $460,509.07 in reasonable

attorneys’ fees and expenses. The computation is

set forth in the Appendix.

Judgment accordingly.
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APPENDIX

Deductions By Subject Matter

Business Meals $457.61

Service Fee (rental fee Nat’l Press Club) $345.60

Support Staff Overtime $11,311.—

25

Supplies $884.05

Services Rendered in Preparation of Fee Application $7,585.00

Travel $707.00

Excessive Photocopying $10,000.—

00

Fees incurred after filing of response to Independent Counsel

'Report:

Nathan 9.25 hrs.x $300/hr. = $2,775

Lewin:

James Rocap: 16.50 hrs.x $140/hr. = $2,310

Nicki 10.50 hrs.x $lOO/hr. = $1,050

Kuckes:

Paralegal: 4.0 hrs.x $50/hr. = $ 200

$6,335 $6,335.00

Fees incurred preparing Meese for testimony in U.S. v. Nofziger

and before congressional subcommittee:

Nathan 6.50 hrs.x $300/hr. = $1,950

Lewin:

James Rocap: 23.0 hrs.x $140/hr. = $3,220

$5,170 $5,170.00

Fees incurred prior to appointment of Independent Counsel:

Nathan .5 hrs. x $300/hr. = $150.00

Lewin:

James Rocap: .5 hrs. x $140/hr. = $70.00

$220.00 $220.00

Media Related Activity:

Nathan 28.25 hrs.x $300/hr. : $8,475

Lewin:

James Rocap: 50.8 hrs.x $140/hr. = $7,112

Nicki 9.75 hrs.x $100/hr. = $975

Kuckes:

Pete Evans: 1.5 hrs.x $60/hr. = $90

$16,652 $16,652.—

00

Clerical or secretarial work performed by paralegals and law $4,253.75

clerks

Items 1-12, Total—-$63,921.26

Ten percent deduction for inadequate documentation and services $51,167.—

rendered
68

TOTAL DEDUCTION——$115,088.94
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AMOUNT REQUESTED $575 , 598 . -

01

AMOUNT DEDUCTED: (items $63 , 92]. . 26

l — 12) :

SUBTOTAL: $511,676.-

75

AMOUNT DEDUCTED (item 13): $51,167.68

TOTAL AWARD: $460,509.—

07

END OF DOCUMENT
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In re Theodore OLSON.

Division No. 86-1.

United States Court of Appeals,

District of Columbia Circuit.

Division for the Purpose of Appointing Independent

Counsels.

Ethics in Government Act of 1978, as Amended.

April 2, 1987.

As Amended May 1 and May 27, 1987.

Independent Counsel, who had been appointed to

investigate alleged wrongdoing in Justice

Department, applied for referral of certain matters

related to her investigative jurisdiction. The Court

of Appeals held that: (1) statute, providing that

Independent Counsel could ask Attorney General or

division of court to refer matters related to

independent counsel’s prosecutorial jurisdiction, did

not authorize division to refer allegations of

wrongdoing which Attorney General had previously

determined should not be pursued; but (2) order

appointing Independent Counsel, which authorized

her to investigate any allegation or evidence of

wrongdoing by particular individual in Department,

implicitly authorized her to investigate whether this

individual had conspired with, or been aided or

abetted by, other persons, including persons

Attorney General had previously determined should

not be investigated in their own right.

Matters referred.

[1] ATTORNEY GENERAL or» 6

46k6

Ninety-day period within which Justice Department

had to complete its preliminary investigation of

alleged wrongdoing within Department did not

begin to run, for purpose of deciding whether

Department’s preliminary report was timely filed or

whether all of allegations in House Committee

report should have been automatically referred to

Independent Counsel for investigation, until

Department had been given "reasonable time" within

which to evaluate House Committee’s 3,000 page

report on wrongdoing. 28 U.S.C.A. § 592(c)(1).

[2] ATTORNEY GENERAL @- 6

46k6

Page 1

Thirty days was not unreasonable period of time for

Justice Department to evaluate 3,000 page report

being prepared by judiciary committee of House of

Representatives, to determine whether there was

sufficient evidence of wrongdoing by Department

officials to warrant even preliminary investigation;

accordingly, this 30-day period was properly

excluded from 90-day period during which

Department had to complete its preliminary

investigation or turn investigation over to

Independent Counsel. 28 U.S.C.A. § 592(c)(1).

[3] CONSTITUTIONAL LAW Q: 74

92k74

Statute authorizing court to appoint an Independent

Counsel to prosecute violations of criminal law

involving high government officials was fully

consistent with separation of powers doctrine.

U.S.C.A. Const. Art. 2, §2,

cl. 2; 28 U.S.C.A. §59l et seq.

[3] CRIMINAL LAW 4»: 639.2

110k639.2

Formerly 110k639(2)

Statute authorizing court to appoint an Independent

Counsel to prosecute violations of criminal law

involving high government officials was fully

consistent with separation of powers doctrine.

U.S.C.A. Const. Art. 2, § 2, cl. 2; 28 U.S.C.A. §

591 et seq. '

[4] CONSTITUTIONAL LAW (p 50

92k50

Responsibility imposed on Congress by Article II

empowers it to enact laws to guard against evils of

massive conflicts of interest involved in enforcement

of federal criminal law against highest officials of

government and to vest in courts the appointment of

inferior officers to carry out this responsibility.

U.S.C.A. Const. Art. 2, §2, c1. 2; 28 U.S.C.A. §

591 et seq.

[5] CONSTITUTIONAL LAW «r.» 58

92k58

Section of Constitution, requiring that president

"take care that the laws be faithfully executed," does

not require that president or his delegate execute

laws, so that Congress may entrust power of

execution to some other officer, as long as president

or his delegate has right to remove officer for

impropriety. U.S.C.A. Const. Art. 2, § 3.
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[6] UNITED STATES (or-4 40

393k40

Statute, providing that Independent Counsel may ask

Attorney General or division of court to refer

matters related to Independent Counsel’s

prosecutorial jurisdiction, did not give division

authority to refer to Independent Counsel allegations

of wrongdoing which Attorney General had

specifically determined should not be pursued. 28

U.S.C.A. §§ 592(b)(1), 594(6).

[7] UNITED STATES (We 40

393k40

Order appointing Independent Counsel to investigate

alleged wrongdoing in Justice Department, which

authorized her to investigate any allegation or

evidence of wrongdoing by particular individual in

Department, implicitly authorized her to investigate

whether this individual had conspired with, or been

aided or abetted by, any other person, including

persons whom Attorney General had previously

determined should not be investigated in their own

right. 28 U.S.C.A. §§ 592(b)(1), 594(e).

[8] CRIIVIINAL LAW é: 1224(1)

110k1224(1)

Members of Justice Department, who challenged

authority or propriety of Independent Counsel’s

investigation into alleged illegal activity in

Department, could do so only after indictment, if

any, was returned by grand jury. 28 U.S.C.A. §§

592(b)(1), 594(e).

*35 **169' Before MacKINNON, Presiding,

MORGAN and PELL, Senior Circuit judges.

PER CURIAM .

Pursuant to 28 U.S.C. § 594(6), the Independent

Counsel has applied for referral of certain matters

related to the investigative jurisdiction granted

previously in our Orders dated April 23, 1986, and

May 29, 1986. Specifically, the Independent

Counsel in her Application for Referral of Related

Matters ("Independent Counsel Application") seeks

investigative and prosecutorial jurisdiction over

"certain allegations against two former Department

of Justice ("Department") officials, Edward. C.

Schmults ("Schmults”) and Carol E. Dinkins

("Dinkins"), in a report of the Judiciary Committee

of the House of Representatives ("Committee")

entitled Report on the Investigation of the Role of
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the Department of Justice in the Withholding of

Environmental Protection Agency Documents in

1982-83 ("Committee Report")." Independent

Counsel Application at 1-2. The Department of

Justice has responded to the Independent Counsel’s

application for referral of related matters, urging

that 28 U.S.C. § 592(b)(1) precludes the Division

from granting the request of Independent Counsel.

("Department of Justice Response"). The

Independent Counsel has in turn replied to the

objections of the Department of Justice.

("Independent Counsel Reply"). We agree generally

with the Department of Justice that the applicable

statute requires us to deny the Application because

the Attorney General has twice denied such request.

I

Background

The House of Representatives in the 97th

Congress conducted two separate investigations

[FNl] into the administration by the Environmental

Protection Agency of the Hazardous Substance

Response Fund ("Superfund"). In the course of

those investigations the Committees requested and

subpoenaed a number of documents. Acting on

advice from the Department of Justice, the EPA

promptly acceded to some of these requests, but the

EPA initially opposed other requests, asserting

claims of executive privilege and that the documents

were "enforcement sensitive" or "deliberative."

However, it was eventually agreed that the

Committees would have access to the requested

documents except "enforcement sensitive"

documents, the release 'of which it was felt could

hamper law enforcement efforts. It was also agreed

that the Department would not shield documents

containing evidence of criminal or unethical conduct

by agency officials.

FNl. One investigation was by the Subcommittee

on Investigations and Oversight (the Levitas

Subcommittee) of the Committee on Public Works

and Transportation, and the other investigation was

by the Subcommittee on Investigations and

Oversight (the Dingell Subcommittee) of the

Committee on Energy and Commerce.

1n the next Congress, the House Judiciary

Committee decided to investigate the *36 **170

conduct, during the prior investigation, of certain

individuals in the Justice Department. As a
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consequence, the Committee initiated an

investigation and compiled a report in excess of

3,000 pages, entitled Report on the Investigation of

the Role of the Department of Justice in the

Withholding of Environmental Protection Agency

Investigative Documents from Congress 1982-83.

Upon completion of this follow-up investigation,

the House Judiciary Committee directed its

Chairman to transmit the Committee Report to the

Attorney General. In his December 12, 1985, letter

transmitting the Report, the Chairman of the House

Judiciary Committee requested the Attorney General

to conduct an independent determination and to

consider the Chairman’s letter as "an official request

of the Committee on the Judiciary that you apply for

the appointment of an independent counsel under the

provisions of 28 U.S.C. § 591, et seq." The letter

from the Committee also stated that among other

possible issues raised by the report, it would appear

appropriate that the Executive Branch examine

whether, during the Superfund Investigation in the

prior Congress, there had been any violations of 18

U.S.C. §§ 1001, 1505, 1621—23, 371, "or any other

provision of federal law. "

After studying the Committee Report, the

Attorney General determined that it contained

sufficient information to warrant "preliminary

investigations," within the meaning of 28 U.S.C. §

592 as to:

(A) Whether the conduct of former Assistant

Attorney General Theodore Olson in ~ giving

testimony at a hearing cf the Subcommittee on

Monopolies and Commercial Law of the House

Judiciary Committee on March 10, 1983, and later

revising that testimony, regarding the

completeness of the Office of Legal Counsel’s

response to the Judiciary Committee’s request for

OLC documents, and regarding his knowledge of

EPA’s willingness to turn over certain disputed

documents to Congress, violated 18 U.S.C. §

1505, § 1001, or any other provision of federal

criminal law;

(B) Whether the conduct of former Deputy

Attorney General Edward Schmults, resulting in

the undisclosed withholding of documents from

the House Judiciary Committee from March,

1983, through April, 1984, violated 18 U.S.C. §

1505, § 1001, § 1512 or any other provision of

federal criminal law;

(C)(1) Whether the conduct of former Assistant

Attorney General Carol Dinkins, resulting in the

undisclosed withholding of documents from the

Judiciary Committee during its investigation,

violated 18 U.S.C. § 1505, § 1001, § 1512, or

any other provision of federal criminal law; and

(2) whether the conduct of Mrs. Dinkins in

preparing and submitting a declaration in the case

captioned United States v. United States House of

Representatives, Civil No. 82-3583 (D.D.C.),

violated 18 U.S.C. § 1503, § 1621, § 1623, §

401, § 1001, § 1512, or any other provision of

federal criminal law.

Report of the Attorney General Pursuant to 28

U.S.C. § 592(c)(1) Regarding Allegations Against

Department of Justice Officials in United States

House Judiciary Committee Report ("Report of

Attorney General") at 3—5.

Following the foregoing determination, the

Attorney General directed the Public Integrity

Section of the Department to conduct the

preliminary investigation into the allegations

contained in the Committee Report. Thereafter, the

Public Integrity Section, as well as John C. Keeney,

Deputy Assistant Attorney General for the Criminal

Division, and William F. Weld, United States

Attorney for Massachusetts, designated by the

Attorney General to be his Special Assistant in the

matter, made recommendations to the Attorney

General as to whether any allegations in the

Committee Report warranted further investigation

by an independent counsel.

After considering all these recommendations, the

Attorney General on April 10, 1986, requested the

Division to appoint an Independent Counsel to

investigate the allegation against Olson set out in

section A above, "and any other matter related to

that allegation." Report of Attorney General *37

**171 at 11 (emphasis added). The Attorney

General also stated in his report to the Division that

he had determined, pursuant to § 592(b)(1), that

there were no reasonable grounds to believe that

further investigation or prosecution was warranted

with respect to the allegations against Schmults and

Dinkins. Id. at 26 & 47-48.

Acting upon the Attorney General’s report, the

Division for the Purpose of Appointing Independent

Counsels on April 23, 1986, filed an order

appointing independent counsel and defining his

jurisdiction. [FN2] In re: Theodore Olson,
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D.C.Cir., Division No. 86-1. In respOnse to the

request of the Attorney General, Independent

Counsel was ordered

FN2. The independent counsel appointed by the

Division on April 23, 1986, Mr. James C. McKay,

resigned due to the possible appearance of a conflict

of interest created by the activity of one of his many

partners. Ms. Alexia Morrison was appointed to

succeed Mr. McKay on May 29, 1986, without

alteration of the Division’s original jurisdictional

order.

to investigate and pursue the question whether

testimony of Mr. Theodore Olson and his revision

of such testimony on March 10, 1983, violated

either 18 U.S.C. § 1505 [FN3] or § 1001, [FN4]

or any other provision of federal law.

FN3. The relevant provisions of 18 U.S.C. § 1505

provide: Whoever corruptly, or by threats or force,

or by any threatening letter or communication

influences, obstructs, or impedes or endeavors to

influence, obstruct, or impede the due and

proper exercise of the power of inquiry under

which any inquiry or investigation is being had by

either House, or any committee of either House or

any joint committee of the Congress-Shall be fined

not more than $5,000 or imprisoned not more than

five years, or both.

FN4. 18 U.S.C. § 1001 provides: Whoever, in any

matter within the jurisdiction of any department or

agency of the United States knowingly and willfully

falsifies, conceals or covers up by any trick,

scheme, or device a material fact, or makes any

false, fictitious or fraudulent statements or

representations, or makes or uses any false writing

or document knowing the same to contain any false,

fictitious or fraudulent statement or entry, shall be

fined not more than $10,000 or imprisoned not

more than five years, or both.

In addition to this authority the Division further

ORDERED, that the Independent Counsel shall

have jurisdiction to investigate any other

allegation of evidence or violation of any federal

criminal law by Theodore Olson developed during

investigations by the Independent Counsel referred

to above, and connected with or arising out of that

investigation and the Independent Counsel shall

have jurisdiction to prosecute for any such

Page 4

violation.

The jurisdictional order also noted that the

Independent Counsel would have "all the powers

and authority provided by the Ethics in Government

Act of 1978, as amended, and specifically by 28

U.S.C. § 594." This section provides an

independent counsel with very broad investigative

and prosecutorial powers. The Independent Counsel

then proceeded to conduct an investigation of

Theodore Olson as authorized by her appointment.

By letter of November 14, 1986 ("Independent

Counsel letter"), the Independent Counsel requested

the Attorney General to refer to the Independent

Counsel the allegations in the Committee Report

against Schmults and Dinkins and the criminal

investigation being conducted by the Department of

Justice of former General Counsel to the

Environmental Protection Agency, Robert M.

Perry. This request was made pursuant to 28

U.S.C. § 594(e) [FN5] on the claim that under the

statute, the allegations were "related matters " to the

investigation of Olson that she was then conducting.

FN5. 28 U.S.C. § 594(e) provides: A[n]

independent counsel may ask the Attorney General

or the division of the court to refer matters related

to the independent counsel’s prosecutorial

jurisdiction. A[n] independent counsel may accept

referral of a matter by the Attorney General, if the

matter relates to a matter within such independent

counsel’s prosecutorial jurisdiction as established by

the division of the court. If such a referral is

accepted, the independent counsel shall notify the

division of the court.

After reciting the incidents of her investigation of

Olson to date, the Independent *38 **172 Counsel

concluded in her application to the Attorney General

that:

no reasonable, fair, impartial and complete

investigation can be conducted without examining

the conduct of Mr. Schmults and Ms. Dinkins.

Independent Counsel letter at 3. The Independent

Counsel stated that this conclusion was rooted in the

following:

(1) standing in isolation, as framed by [the

Attorney General’s] report, Mr. Olson’s

testimony of March 10, 1983, probably does not

constitute a prosecutable violation of any federal

criminal law, based on my present understanding
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of the evidence;

(2) Mr. Olson’s testimony cannot properly be

viewed in such isolation, because there are at a

minimum "reasonable grounds to believe that

further investigation is warranted" with respect

to whether Mr. Olson’s testimony was part of a

larger, concerted plan, including Mr. Schmults,

Ms. Dinkins, or others, to obstruct or impede the

Committee’s investigation into the Department’s

discharge of its responsibilities in the EPA

documents dispute, possibly in violation of federal

criminal law;

(3) wholly apart from any participation by Mr.

Olson in a scheme to obstruct or impede the

Committee’s investigation, there are at a minimum

"reasonable grounds to believe that further

investigation is warranted" with respect to the

conduct of Mr. Schmults and Ms. Dinkins, whose

active and apparently admitted roles in the

withholding of documents from the Connnittee

seem to merit further scrutiny at least as much as

Mr. Olson’s testimony at the very threshold of the

inquiry; and

(4) my inquiry has turned up new information

which justifies referral to me of the allegations as

to Mr. Schmults and Ms. Dinkins.

It is, therefore, necessary that I request, pursuant

to 28 U.S.C. § 594(e) and for the reasons set out

below, that you refer to me, as matters related to

my present jurisdiction over specific aspects of

Mr. Olson’s March 10, 1983 testimony, the

allegations made against Mr. Schmults and Ms.

Dinkins in the Committee Report, as well as the

investigation, which is now being conducted by

Public Integrity, of possible perjury charges

against Robert M. Perry, EPA’s General Counsel

during the interbranch controversy over the

Superfund documents. I also request that you

refrain from personal consideration of the requests

made herein on grounds explained below.

Id. at 3-4 (emphasis added).

Deputy Attorney General Burns, in a letter dated

December 17, 1986 ("Burns letter"), informed the

Independent Counsel that the Attorney General had,

as authorized by 28 U.S.C. § 594(e), referred to the

Independent Counsel the Department’s ongoing

investigation of Robert M. Perry (not a person

covered by the Independent Counsel provisions of

the Ethics in Government Act). The Attorney

General had, however, denied granting the

Independent Counsel authority to investigate

Schmults or Dinkins. Deputy Attorney General

Burns’ letter emphasized that the Attorney General

had already determined there were no reasonable

grounds warranting further investigation or

prosecution of the allegations against Schmults and

Dinkins. In addition, the letter stated that although

the Independent Counsel claimed that "newly

discovered" evidence (not available to the Justice

Department at the time of its April 10, 1986, report

to the Division) warranted further investigation, the

Attorney General either had already considered the

evidence when he reported to the Division on April

10, 1986, or had considered the Independent

Counsel’s request for referral and determined that

the evidence would not "alter [his] conclusion."

Burns Letter at 3.

mm The Independent Counsel thereafter applied

to this Division for referral of the allegations against

Schmults and Dinkins on the ground that they were

"related *39 **173 matters" under 28 U.S.C. §

594(e), [FN6] and that the Division had authority to

refer them for investigation.

FN6. In addition to arguing that the Attorney

General’s determination pursuant to § 592(h) does

not limit the Division’s authority under § 594(e) to

refer to the Independent Counsel the allegations

against Schmults and Dinkins, the Independent

Counsel charges that the Attorney General’s

determination under 592(h) was tainted because he

"applied an erroneous standard in concluding that

no further scrutiny by an independent counsel of the

allegations against Schmults and Dinkins was

warranted" and "made his determination under the

disability of at least an apparent-—if not actual--

conflict of interest which should have led to his

recusal." Independent Counsel Application at 20.

The most specific fact relied upon to support the

Independent Counsel’s charge is that Meese, when

Counselor t0 the President, had expressed

opposition to a Presidential pardon for former EPA

Administrator Anne Gorsuch Burford. Id. at 37-38.

This action, however, does not demonstrate any

conflict of interest that would disqualify the

Attorney General frOm evaluating the Schmults and

Dinkins matters. The Independent Counsel also

urges that the Attorney General should have

automatically forwarded to the Division the

allegations contained in the House Committee

Report, because the Attorney General did not

comply with the ninety-day limitation imposed by §
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592(c)(1). Independent Counsel Application at 3 n.

7. Section 592(c)(1) provides in part: if ninety days

elapse from the receipt of the information without a

determination by the Attorney General that there are

no reasonable grounds to believe that further

investigation or prosecution is warranted, then the

Attorney General shall apply to the division of the

court for the appointment of a[n] independent

counsel. The Department received the extensive

Committee Report on December 12, 1985. Based

on the results of the review of the Report conducted

by Department attorneys, the Attorney General

determined on January 10, 1986, that a preliminary

investigation was warranted as to the allegations

against Olson, Schmults, and Dinkins. This action

was expeditious. The Attorney General’s Report to

the Division was filed on April 10, 1986. Section

592(a)(1) compels the conclusion that the Attorney

General’s Report was timely filed. Section

592(a)(1) provides in part: Upon receiving

information that the Attorney General determines is

sufficient to constitute grounds to investigate that

any person covered by the Act has engaged in

conduct described in subsection (a) or (c) of section

591 of this title, the Attorney General shall conduct,

for a period not to exceed ninety days, such

preliminary investigation of the matter as the

Attorney General deems appropriate. We agree

with the Department that "some period of time is

often required to determin[e] whether the

information is sufficient to trigger even a

preliminary investigation [and thus] the Department

must be afforded a reasonable period of time to

make that determination before the 90-day period

for the preliminary investigation begins to run."

Department Response at 27 n. 14. In our opinion,

thirty days is not an unreasonable period of time to

properly evaluate a 3,000 page investigatory report.

11

The Independent Counsel Provisions of the Ethics in

Government Act

Before addressing the Independent Counsel’s

request, we discuss briefly the independent counsel

provisions of the Ethics in Government Act and

their historical background.

A.

Historical Background of the Independent Counsel

Provisions
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The Ethics in Government Act of 1978, Pub.L.

No. 95-521, 92 Stat. 1824, as amended Pub.L. No.

97—409, 96 Stat. 2039 (1982), provides inter alia for

the appointment of an independent counsel to

investigate and prosecute (1) certain designated

high-ranking government officials, and (2) other

persons if the Attorney General determines that their

investigation by the Attorney General or other

officer of the Department may result in a personal,

financial, or political conflict of interest. 28 U.S.C.

§ 591 et seq. The statute is designed to ensure that

violations of federal criminal law by high-ranking

government officials (particularly those who are of

the same party as the Administration in power) will

be fairly and impartially investigated and

prosecuted.

The need for a special counsel who is to some

extent independent of the Justice Department and

free of the conflicts of interest that exist when an

Administration investigates the alleged wrongdoing

of its own high officials has been demonstrated

several times this century.

(1) Teapot Dome Scandal

During the Teapot Dome scandal of the Harding

Administration, Congress found *40 **174 normal

federal prosecution authority to be flawed [FN7] and

deemed it necessary after investigating the leases of

certain naval oil reserves to pass a special act

. appropriating money:

FN7. Public confidence was lacking in Attorney

General Harry Daugherty. In matters unrelated to

Teapot Dome, he was indicted and acquitted of

conspiracy involving violations of the prohibition

statutes and graft in the Veteran’s Administration.

to be expended by the President for the purpose of

employing the necessary attorneys and agents

in instituting and carrying on any suits or other

proceedings, either civil or criminal, which he

may cause to be instituted or which may be

instituted, or to take any other steps deemed

necessary to be taken in relation to the

cancellation of any leases on oil lands in former

naval reserves, in the prosecution of any person or

persons guilty of any infraction of the laws of the

United States in connection with said leases or in

any other measures which he may take to protect

the interests of the United States and the people
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thereof in connection therewith. Any counsel

employed by the President under the authority of

this resolution shall be appointed by, and with the

advice and consent of the Senate and shall have

full power and authority to carry on said

proceedings, any law to the contrary

notwithstanding.

H.J.Res. 160, 43 Stat. 16 (1924) (emphasis added).

Pursuant to this statutory authority, former

Senator Atlee Pomerene of Ohio was appointed by

President Coolidge and on February 16, 1924,

confirmed by the Senate as "Special Counsel to have

charge and control of the prosecution 68

Cong.Rec. 2566 (1924). Mr. Owen J. Roberts, a

private attorney from Philadelphia and later an

Associate Justice of the Supreme Court, was

subsequently appointed by the President and

confirmed by the Senate to assist Senator Pomerene

in the prosecution of the "oil cases. " These lawyers

then conducted the "oil cases" including the criminal

prosecution of the former Secretary of the Interior,

Albert B. Fall. See United States v. Fall, 10 F.2d

648 (D.C.Cir.1925). Secretary Fall was convicted

of bribery and, being a sick man, was sentenced to

one year in prison and fined $100,000. See Fall v.

United States, 49 F.2d 506 (D.C.Cir.193l). Henry

F. Sinclair and Edward L. Doheny were acquitted of

bribery in obtaining their oil leases, but Sinclair was

sentenced to nine months in prison and a $1,000 fine

for contempt of court. The oil leases were

cancelled.

(2) Corruption in the Truman Administration

During the last years of the Truman

Administration, Senator John J. Williams of

Delaware on numerous occasions on the Senate floor

exposed widespread corruption throughout the

nation in the handling of tax evasion cases. In

1951, more than one hundred and fifty Bureau of

Internal Revenue officials from all over the country

were discharged or forced to resign. The Assistant

Attorney General of the Tax Division of the

Department of Justice, T. Lamar Caudle, was forced

to resign, N.Y. Times, Nov. 20, 1951, but was not

prosecuted during the Truman Administration.

Daniel A. Bolich, the Assistant Commissioner of

Internal Revenue, also resigned. Id. No area of the

nation seemed to be immune.

Acting under this public pressure, Attorney
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General J. Howard McGrath on February 1, 1952,

appointed former President of the New York City

Council Newbold Morris, a highly respected

associate of former New York Mayor Fiorello La

Guardia, to lead an investigation into the alleged

corruption throughout the federal government.

Morris was designated Special Assistant to the

Attorney General. At the time of Mr. Morris’

appointment, Senator Taft complained that the

investigation should be taken out of Department of

Justice jurisdiction: "The President should ask

Congress for a law to set up an independent agency

to conduct the investigation." N.Y. Times, Feb. 3,

1952. Mr. Morris, replying to Senator Taft’s

suggestion stated:

I’m not under the Department of Justice. I’m

completely independent. There are no strings

attached. It is entirely nonpolitical. I’m

designated as a special assistant *41 **175

attorney general, but I’m even going to investigate

the Department of Justice itself. Id.

Senator Taft’s reservations were subsequently

borne out by the firing of Mr. Morris on April 3,

1952, by Attorney General J. Howard McGrath

shortly after Special Assistant Attorney General

Morris, as one of the first acts of his investigation,

sent McGrath a questionnaire on his personal

finances and requested access to McGrath’s Attorney

General files, telephone records, engagement book,

diary, and, other documents. President Truman

immediately fired Attorney General McGrath. N.Y.

Times, Apr. 4, 1952. [FN8] Morris told the Senate

Subcommittee on April 10th that his investigation

stalled when “it moved into the Attorney General’s

office." Id. During the remainder of the Truman

Administration, no special counsel was appointed to

succeed Morris to continue the investigation of

government corruption. However, during the

Eisenhower Administration, the Criminal Division

of the Department of Justice under Assistant

Attorney General Warren Olney prosecuted and

obtained key bribery convictions of T. Lamar

Caudle, the former Assistant Attorney General in

charge of the Tax Division, and Matthew J.

Connelly, Truman’s Appointments Secretary. Both

convictions were affirmed on appeal. Connelly and

Candle v. United States, 249 F.2d 576 (8th

Cir.1957), cert. denied, 356 US. 921, 78 S.Ct.

700, 2 L.Ed.2d 716 (1958). Also, John D. Nunan,

Jr., former Commissioner of Internal Revenue, was

indicted and convicted of tax evasion of $91,086.00
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on June 29, 1954.

FN8. Thus it was incorrect for Assistant Attorney

General John R. Bolton at the March 19, 1987,

hearing of the Senate Governmental Affairs

Subcommittee to testify with respect to the firing of

a special prosecutor: "It happened only once before

[Watergate] ..." and the President "paid a price for

it." Wash.Post, Mar. 20, 1987, at A15, col. 1.

As shown above, a special counsel was fired in

1952 and the President did not "pay a price for it."

(3) Watergate Scandal

During the Watergate scandal of the Nixon

Administration, Attorney General Richard

Kleindienst determined, shortly after taking office in

1973, that there was the appearance of conflicts of

interest requiring his resignation. His voluntary

resignation letter stated:

persons with whom I have had close personal and

professional associations could be involved in

conduct violative of the laws of the United States.

Fair and impartial enforcement of the law requires

that a person who has not had such intimate

relationships be the Attorney General of the

United States.

9 Weekly Comp.Pres.Doc. 431-32 (May 5, 1973).

The Honorable Elliot Richardson was appointed

Attorney General and a special prosecutor’s office

was established on May 25, 1973. [FN9] Professor

Archibald Cox was then appointed by President

Nixon as special prosecutor to lead the Watergate

investigations. When Cox threatened to secure a

judicial ruling that President Nixon was violating

the order of the United States Court of Appeals for

the District of Columbia Circuit to deliver certain

presidential tapes to Chief Judge Sirica of the United

States District Court, the President ordered him

fired. The Attorney General refused to execute the

President’s order and resigned. Immediately

thereafter the Deputy Attorney General was fired for

the same reason. Cox was then discharged as

special prosecutor by the Solicitor General, in his

capacity as Acting Attorney General. The President

also abolished the special prosecutor’s office; the

Watergate investigations were transferred back to

the Department of Justice. A few days later

President Nixon reversed his decision to abolish the

special prosecutor’s office and announced that a new

special prosecutor would be named. Acting

Attorney General Bork, by formal order, established
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"The ‘Office of Watergate Special Prosecution

Force." 38 Fed.Reg. 30738, 32805 (1973).

Shortly thereafter, Leon Jaworski, a private attorney

from Houston, Texas, was appointed by Acting

Attorney General Bork to be the new Watergate

Special Prosecutor. Jaworski continued to act in

*42 **176 that capacity until a number of

convictions were obtained and most of the principal

cases were disposed of. The vacancy in the office of

Attorney General was not filled until Congress

passed a special act to authorize the appointment of

Senator William B. Saxbe. Pub.L. No. 93-178, 87

Stat. 697 (1973). The special act was necessary in

light of his prior vote to increase the salary of the

office which would otherwise have disqualified him

under art. I, § 6, cl. 2 of the Constitution.

FN9. 38 Fed.Reg. 14688, and amendments, 18877,

21404 (1973).

Thus, fifty years of the nation’s history involving

the Teapot Dome, Truman Administration, and

Watergate scandals, has demonstrated a generally

recognized inability of the Department of Justice and

the Attorney General to function impartially with

full public confidence in investigating criminal

wrongdoing of high-ranking government officials of

the same political party. In each of these events,

extraordinary steps were deemed necessary to ensure

fair investigation and in each instance, special

prosecutors were appointed. The examples of the

firings of special prosecutors Morris (1952) and Cox

(1973), and the fact that Congress found it necessary

to pass a special act requiring the appointment of

special counsel outside government in the Teapot

Dome cases (1924), and the act for Senator Saxbe in

1973, made it obvious to Congress that if special

prosecution counsel were necessary in the future,

such counsel would have to enjoy some measure of

independence from the Executive Branch.

Accordingly, Congress in 1978, acting to regularize

the manner of handling such major conflict of

interest problems, enacted the Special Prosecutor

provisions of the Ethics in Government Act.

(4) Application of the Independent Counsel

Provisions: The Iran Weapons Sale and the Alleged

Diversion of Funds

The best evidence that the independent counsel

provisions are "necessary" and reasonable lies in

their application to the current investigation into the
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sale of weapons to Iran and the alleged diversion ‘of

the funds to the Contra rebels.

In late 1986 there was considerable political

discussion about American hostages held in the

Middle East and in the provision of materiel and

financial aid to the insurgents in Nicaragua. A

number of letters were sent from congressional

committees to the Attorney General but none

generated any request for the appointment of an

Independent Counsel. Then suddenly out of the

blue, a Middle East newspaper reported that the

United States had been involved in the sale of arms

to Iran. This report led Attorney General Edwin

Meese III to an immediate investigation. A few

days later he called a very significant press

conference in which he stated there was a strong

possibility that some of the proceeds from the Iran

arms sale had been diverted to the Contras. The

announcement shocked the nation. Then in an act

which has had no parallel in the history of the

Special Prosecutor (Independent Counsel) statute,

the Attorney General voluntarily requested (and

President Reagan publicly supported his request)

that this Division appoint an Independent Counsel

with the broadest investigatory powers ever

requested under the Act. The violation of every

federal criminal law was to be investigated. Only

one person, Lieutenant Colonel Oliver L. North,

U.S. Marine Corps, was designated as a subject of

the investigation, and this, not because he was a

high government official but because with respect to

him the Attorney General had a "personal, financial,

or political conflict of interest." 28 U.S.C. § 591(c)

(emphasis added). The Attorney General then added

every government official and every other person

"acting in concert with Lieutenant Colonel North or

with any other United States Government official,

whether or not covered by the Independent Counsel

Provisions of the Ethics in Government Act in

connection with the sale or shipment of military

arms to Iran and the transfer or diversion [without

limitation] of funds realized in connection with such

sale or shipment." In re Oliver L. North, et al.,

D.C.Cir., Division No. 86-6 (1986) (emphasis

added). In response to this request, the Division

appointed the Honorable Lawrence E. Walsh as

Independent Counsel and ordered *43 **177 the

broadest investigation ever ordered by the Division.

The voluntary action of the Attorney General,

with the President’s publicly voiced support,
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emphasizes that the statute authorizing such

investigation is "necessary and proper" whenever a

conflict of interest exists in the narrow

circumstances covered by the Act.

B.

Constitutional Authority for the Independent

Counsel Provisions

(1) The Authority to Create the Office of

Independent Counsel

[3] The statute authorizing the court to appoint

independent counsel to prosecute violations of the

criminal law involving high government officials is

grounded in the "necessary and proper" clause and

the Article II appointments clause of the

Constitution. It is as fully consistent with the

separation of powers doctrine of the Constitution to

which we briefly allude as it is a commonplace that

the Constitution does not "contemplate[ ] total

separation of each of the three essential branches of

Government." Buckley v. Valeo, 424 U.S. 1, 121,

96 S.Ct. 612, 683, 46 L.Ed.2d 659 (1976). See

Youngstown Sheet and Tube Co. v. Sawyer, 343

U.S. 579, 635, 72 S.Ct. 863, 870, 96 L.Ed. 1153

(1952) (Jackson, concurring) (the Constitution

contemplates that practise will integrate the

dispersed powers into a workable government);

United States v. Nixon, 418 U.S. 683, 707, 94

S.Ct. 3090, 3107, 41 L.Ed.2d 1039 (1974) ("In

designing the structure of our Government and

dividing and allocating the sovereign power among

three co-equal branches, the Framers of the

Constitution sought to provide a comprehensive

system, but the separate powers were not intended to

operate with absolute independence"); Nixon v.

Administrator of General Services, 433 U.S. 425,

443, 97 S.Ct. 2777, 2790, 53 L.Ed.2d 867 (1977)

(noting that "the Court [has] squarely rejected the

argument that the Constitution contemplates a

complete division of authority between the three

branches“).

[4] In authorizing by statute the appointment of

independent counsel, Congress acted pursuant to its

constitutional authority to create "by law". inferior

officers and vest their appointment in the courts of

law:

"[For] all other Officers of the United States,

whose Appointments are not herein otherwise

provided for, and which shall be established by
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Law [Congress] may by Law vest: the

Appointment of such inferior Officers, as

[Congress] think proper, in the Courts of

Law."

U.S. Const. art. 11, § 2, cl. 2. It is noteworthy that

this clear grant of authority to Congress to establish

other officers "by law" and to provide “by law" for

their appointment by "courts of law" is found in

Article II--that part of the Constitution devoted to

the Executive Department. The responsibility

imposed upon Congress by Article II empowers it to

enact laws to guard against the evils of massive

conflicts of interest involved in the enforcement of

federal criminal law against the highest officials of

government and to vest in the courts the

appointment of inferior officers to carry out this

responsibility. Such counsel serve in the Executive

Department and are constitutionally entitled to the

independence that the statute provides. Humphrey’s

Executor v. United States, 295 U.S. 602, 55 S.Ct.

869, 79 L.Ed. 1611 (1935); Wiener v. United

States, 357 U.S. 349, 78 S.Ct. 1275, 2 L.Ed.2d

1377 (1958). Since 1863 the courts have been

authorized by statute to fill temporary vacancies in

the office of United States Attorneys (formerly

District Attorneys). [FN10] The appointment by the

Division of an independent counsel is tantamount to

a court filling a vacancy created by adverse interest.

For example, in United States v. Morris, 23 U.S.

(10 Wheat.) 246, 6 L.Ed. 314 (1825), Daniel

Webster argued in a condemnation case brought by

court-appointed counsel in the name of the United

States when the U.S. District Attorney refused to

act: "The *44 **178 discretionary power exercised

by the court below, in this instance [appointing

counsel], was essential to the administration of

justice, whenever the district—attorney refuses to act,

or is interested, or in case of his death. " Id. at 274.

The court decided the case without cementing on

the propriety of the appointment, but one judge

expressed "surprise." Id., 300.

FN10. See Act of March 3, 1863, .12 Stat. 768;

Rev.Stat. § 793 at 149 (1878); 28 U.S.C. § 546

(1982) as amended by Pub.L. No. 99-646 § 59(d),

100 Stat. 3592, 3616 (1986).

Our history, as above outlined, has thus

demonstrated that it is "necessary " when high

government officials are being investigated for

criminal wrongdoing by officials of their own party,

and that is the usual situation, that the Congress to
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the eXtent it thinks "proper " "may by Law vest the

Appointment of inferior Officers in the Courts

of Law." In dealing with this problem a page of

history is worth a ton of theory. The independent

counsel provisions are tailor-made to meet all the

requirements envisioned by the Constitution. And

the Independent Counsel is clearly an "inferior

officer"—-he is appointed for a single task to serve

for a temporary limited period.

If there were any doubt about the validity of

Congress acting as it has to deal with the conflict of

interest problems, which are at the heart of the

independent counsel provisions, it is answered by

the power set forth in the "Necessary and Proper"

clause. This provision of the Constitution provides

that:

The Congress shall have Power * * * To make all

Laws which shall be necessary and proper for

carrying into Execution the foregoing Powers, and

all other Powers vested by the Constitution in the

Government of the United States, or in any

Department or Officer thereof.

U.S. Const. art. I, § 8, cl. 18 (emphasis added).

The constitutional authority of Congress to vest

appointment of inferior officers in the courts of law,

conjoined with its power to enact laws that are

"necessary and proper, " "gives Congress a share in

the responsibilities lodged in other departments." E.

Corwin, The Constitution of the United States--

Analysis and Interpretation 358 (U.S. Govt.

Printing Office 1972). Thus, with the constitutional

authority to establish offices to be filled by inferior

officers in the Executive Department and to vest the

appointment of inferior officers in "Courts of Law, "

the Congress is authorized to enact the laws

necessary to carry into execution such powers. As

Chief Justice Marshall cogently remarked in

McCulloch v. Maryland, 4 Wheat. (17 U.S.) 316,

420, 4 L.Ed. 579 (1819):

Let the end be legitimate, let it be within the

Scope of the Constitution, and all means which are

appropriate, which are plainly adapted to that end,

which are not prohibited, but consistent with the

letter and spirit of the Constitution, are

constitutional.

Id. The Independent Counsel statute meets all these

requirements.

(2) The Exercise of Power by the Attorney

General in the Independent Counsel Scheme
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[5] The minimal powers conferred on Independent

Counsel do not by any means constitute an

assumption of the constitutional field of action of

the Executive Branch in enforcing the criminal law.

The highly limited duties of the Independent

Counsel are "fixed according to sense and the

inherent necessities of the governmental [problem]."

See Hampton & Co. v. United States, 276 U.S. 394,

405-406, 48 S.Ct. 348, 350—351, 72 L.Ed. 624

(1928). The provision of the Constitution providing

that: " [The President] shall take care that the

laws be faithfully executed." U.S. Const. art. 11, §

3, does not require the President (or his delegate) to

"execute the laws." The President’s responsibility

may be satisfied by Congress entrusting the power

of execution to some other officer while the

President’s obligation would be satisfied by the right

of the President (or his delegate) to remove the

individual officer for impropriety, which may be

done here. [FN11] Kendall v. United States ex rel.

*45 **179 Stokes, 12 Pet. (37 U.S.) 524, 9 L.Ed.

1181 (1838); see also, The Jewels of the Princess of

Orange, 2 Opin.A.G. 482 (1832). A review of the

Independent Counsel provisions of the Ethics in

Government Act § 591 et seq, discloses that broad

power and authority of the Attorney General are

closely interwoven into the statutory scheme.

FNll. 28 U.S.C. § 596(a)(1) provides: A[n]

independent counsel appointed under this chapter

may be removed from office, other than by

impeachment and conviction, only by the personal

action of the Attorney General and only for good

cause, physical disability, mental incapacity, or any

other condition that substantially impairs the

performance of such independent counsel’s duties.

(a) The Attorney General conducts the

investigation and determines whether the

information is sufficient 'to constitute grounds to

investigate that any person covered by the Act has

committed a violation of any major "federal

criminal law." §591(a).

(b) The Attorney General also determines whether

the investigation of other persons by the Attorney

General or other officer of the Department of

Justice may result in a personal, financial, or

political conflict of interest. § 591(c).

(c) Even after the Attorney General determines

that the evidence is sufficient to constitute grounds

to investigate, he has discretion to conduct "such

preliminary investigation of the matter as [he]
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deems appropriate." § 592(a)(1).

(d) If the Attorney General upon completion of the

preliminary investigation finds there are no

reasonable grounds to believe that further

investigation or prosecution is warranted, he

notifies the Division of the Court and his decision

is final. Thereafter the Division of the Court shall

have "no power to appoint an independent

counsel." §592(b)(1).

(e) If the Attorney General upon completion of the

preliminary investigation finds reasonable grounds

to believe that further investigation or prosecution

is warranted, he then applies to the Division of the

Court for the appointment of an independent

counsel. He merely "comp1[ies] with the written

or other established policies of the Department of

Justice with respect to the enforcement of criminal

laws." §592(c)(l).

(f) Even if the Attorney General has initially

found that an independent counsel is not

warranted, he may still, on the basis of additional

information, apply for appointment of an

independent counsel. § 522(c)(2).

(g) The Attorney General may also set forth in an

application for an independent counsel sufficient

information to assist the Division in selecting an

independent counsel and in defining counsel’s

prosecutorial jurisdiction. This gives the Attorney

General the power to suggest the type of

independent counsel that is necessary and the

nature and extent of the jurisdiction that should be

set forth in the Division’s order. § 592(d)(l).

(h) The Attorney General, in his discretion, may

request the independent counsel to accept referral

of a matter that relates to the independent

counsel’s prosecutorial jurisdiction. § 592(e).

(i) The Attorney General’s determination under §

592(c) to apply to the Division of the Court for

the appointment of an independent counsel is not

reviewable in any court. § 592(1).

(j) The Attorney General may request the Division

of the Court to disclose the identity and

prosecutorial jurisdiction of such independent

counsel as would be in the best interests of justice.

§ 593(b).

(k) The Attorney General may request the

Division of the Court to expand the prosecutorial

jurisdiction of an existing independent counsel. §

593(c).

(1) Upon showing of good cause by the Attorney

General, the Division of the Court may grant an

extension of the preliminary investigation
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conducted pursuant to § 592(a) for a periodwnot to

exceed 60 days. § 593(f).

(m) The Attorney General’s authority to exercise

direction and control of those matters that

specifically require the Attorney General’s

personal action under § 2516 of Title 18

(Authorization for interception of wire or oral

communications) is not affected. § 594(a).

(n) The Department of Justice has discretion to

assist the independent counsel at his request. This

may include access to any records, files, or any

other materials *46 **180 relevant to the matters

within such independent counsel’s prosecutorial

jurisdiction and the use of the resources and

personnel necessary to‘perform such duties of the

independent counsel. § 594(d).

(o) The Attorney General may, at the request of

the independent counsel, refer a matter related to

the independent counsel’s prosecutorial

jurisdiction. §594(e).

(p) An independent counsel, except where not

possible, is required to comply with the written or

other established policies of the Department of

Justice respecting the enforcement of the criminal

laws. §594(f).

(q) An independent counsel may dismiss matters

within his prosecutorial jurisdiction at any time

prior to prosecution only upon compliance with

the written or other established policies of the

Department of Justice with respect to the

enforcement of criminal laws. § 594(g).

(r) The majority and minority members of the

Judiciary Committees of Congress separately may

request in writing that the Attorney General apply

for the appointment of an independent counsel. If

no such application is made, the Attorney General

notifies the respective committee members why

such application was not made. § 595(6).

(s) The Attorney General may by "personal

action" remove from office an independent

counsel "only for good cause, physical disability,

mental incapacity, or any other condition that

substantially impairs the performance of such

independent counsel’s duties. " § 596(a)(1).

(t) The Division of the Court upon suggestion of

the Attorney General may terminate an office of

independent counsel at any time, on the ground

that the investigation of all matters within the

prosecutorial jurisdiction of the independent

counsel or accepted by such independent counsel

under § 594(e), and any resulting prosecutions,

have been completed or so substantially completed

that; it‘twould be appropriate for the Department of

Justice to complete such investigations and

prosecutions. § 596(b)(2).

(u) Whenever an independent counsel is

proceeding under a jurisdictional order, he may

agree in writing that such investigation or

proceedings may be continued by the Department

of Justice. § 597(a).

(v) The Attorney General or the Solicitor General

may make a presentation as amicus curiae to any

court as to issues of law raised by any case or

proceeding in which an independent counsel

participates in an official capacity or in any appeal

of such case or proceeding. § 597(b).

The analysis of the foregoing extracts makes it clear

that Congress did not provide for a substantive

intrusion by independent counsel into the Executive

Department such as was found to exist in Bowsher

v. Synar, --- U.S. ----, 106 S.Ct. 3181, 92 L.Ed.2d

583 (1986).

Upon enactment of the Judiciary Act of 1789, 1

Stat. 73, §§ 2, 35 (1789), the supervision of district

attorneys came not from the Attorney General but

from the Secretary of State and it remained there

throughout the Federalist period. L. White, The

Federalists, 406-11 (1948). The Attorney General

was thought of as the legal advisor to the President

and department heads and as an agent to whom

Congress might turn for advice. It was a part—time

job and the government was merely one of his

clients for which he was paid half the salary of

department heads. He was expected to pursue

private legal work. Id. at 164. The District

Attorneys acted in the Department of State and

contacts between the two were largely fortuitous.

Apart from cases of exceptional importance and

difficulty, the District Attorneys operated largely on

their own responsibility as matters developed within

their respective districts. On occasion they

employed "special counsel." Id. at 406-411. It was

not until the Act of August 2, 1861, c. 37, 12 Stat.

285, that the "general superintendence and

direction" of District Attorneys was placed with the

Attorney General. This history indicates that the

authority and powers of District Attorneys (now

United States Attorneys) and the Attorney General

are largely governed by statute.

*47 **181 111

Application of the Statutory Provisions
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The instant dispute between the Independent

Counsel and the Department of Justice concerns

only two provisions of the independent counsel

statutory scheme. The relevant statutory language

provides:

§ 592(b)(1) If the Attorney General, upon

completion of the preliminary investigation, finds

that there are no reasonable grounds to believe

that further investigation or prosecution is

warranted, the Attorney General shall so notify

the division of the court specified in section

593(a) of this title, and the division of the court

shall have no power to appoint a[n] independent

counsel. (Emphasis added).

***

§ 594(e) A[n] independent counsel may ask the

Attorney General or the division of the court to

refer matters related to the independent counsel’s

prosecutorial jurisdiction.

[6] We agree with the Department of Justice that

"Section 594(e) cannot be read, as the Independent

Counsel suggests, to give the Division the authority

to refer allegations to the Independent Counsel when

the Attorney General has specifically determined,

under § 592(b)(1) that those allegations should not

be pursued." Department of Justice Response at 5.

The provisions of §§ 592(b)(1) and 594(e) must be

read together and not in isolation. It would be

highly unreasonable to interpret these statutory

provisions either as requiring the Attorney General,

or as authorizing the division of the court, to refer

the investigation of the conduct of two officials to

an independent counsel’s investigatory and

prosecutorial jurisdiction under § 594(c) when the

Attorney General has twice determined with respect

to the conduct of said two individuals, in accordance

with his statutory authority under § 592(b)(1), that

there were "no reasonable grounds to believe that

further investigation or prosecution is warranted."

That is in effect what the court would accomplish if

the order appointing independent counsel to

investigate Olson were amended by the court, in

effect, to appoint the same counsel to investigate

Schmults and Dinkins as separate subjects.

To suggest that the division of the court can bring

about this result acting alone, upon the sole request

of the independent counsel, would undercut the

plain intent of § 592(b)(1) and permit the

Page 13

accomplishment by indirect means of a result that

the statute prohibits being accomplished by direct

means. Section 594(e) cannot be read to achieve

such an unreasonable result.

The Independent Counsel, while urging "that the

allegations against Schmults and Dinkins, standing

alone, warrant further investigation," Independent

Counsel Application at 34, also maintains that "the

known facts raise a reasonable suspicion that Olson,

Schmults, and Dinkins may have acted together to

frustrate the Committee’s inquiry." Independent

Counsel Reply at 11. See also Independent Counsel

Application at 34 (noting "possibility that the

actions of Schmults, Dinkins, and Olson were taken

pursuant to a concert of action involving some or all

of them and designed to obstruct the Committee’s

inquiry").

[7] Our current Order appointing the Independent

Counsel authorizes her:

to investigate and pursue the question whether

testimony of Mr. Theodore Olson and his revision

of testimony on March 10, 1983 violated either 18

U.S.C. § 1505 or § 1001, or any other provision

of federal law. [The Order also further grants]

jurisdiction to investigate any other allegation or

evidence of violation of any Federal criminal law

by Theodore Olson developed during

investigations, by the Independent Counsel,

referred to above, and connected with or arising

out of that investigation and the Independent

Counsel shall have jurisdiction to prosecute for

any such violation.

Order of April 23, 1986 at 1—2 (emphasis added).

Implicit in this jurisdictional grant to investigate

possible connected violations of federal criminal law

is the authority to investigate allegations and

evidence that Theodore Olson was engaged in an

unlawful conspiracy with others or that he aided *48

**182 and abetted any criminal offense connected to

the investigation ordered. To the extent that the

Independent Counsel wishes to investigate "whether

Mr. Olson’s testimony was part of a larger,

concerted plan, including Mr. Schmults, Ms.

Dinkins, or others, to obstruct or impede the

Committee’s investigation into the Department’s

discharge of its responsibility in the EPA documents

dispute, possibly in violation of federal law,"

Independent Counsel letter at 3, the current order

confers that power upon the Independent Counsel.

The Attorney General’s decision not to request
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appointment of an independent counsel with respect

to Schmults and Dinkins, or to refer certain

allegations against them to the Independent Counsel

investigating Olson, simply carmot impinge upon the

Independent Counsel’s current jurisdiction, as stated

in our April 23, 1986, Order, to investigate "any

other allegation or evidence of violation of any

Federal criminal law by Olson and connected

with or arising out of that investigation. "

It should be pointed out, however, that while the

Independent Counsel’s authority to investigate the

possibility that Olson was engaged in criminal

conspiracy, or aided or abetted any criminal offense,

a fortiori encompasses the authority to investigate

the actions of others involved in the possible

unlawful concert of action, the current order grants

the Independent Counsel jurisdiction to prosecute

only Olson. If further investigation by the

Independent Counsel turns up credible evidence of

federal criminal violations by others, the

Department of Justice has expressed its willingness

to consider such new evidence. Burns Letter at 3.

("If you have any additional information that bears

on this matter please do not hesitate to bring it to

our attention. In that event, the Attorney General

will, of course, consider your request in the light of

any additional information available") See also

Report of Attorney General at 11 (noting that

"independent counsel may wish to confer with the

Department concerning related matters ").

Thus, the Independent Counsel has jurisdiction

under our current jurisdictional order to investigate

whether Olson conspired with or aided or abetted

any person (including but not limited to Schmults or

Dinkins), to frustrate the inquiry of the House

Committee on Energy and Commerce, in violation

of federal criminal law. Also, the investigation of

EPA’s Perry has been transferred by the Attorney

General as a related matter from the Public Integrity

Section to Independent Counsel at her request. Due

to the Attorney General’s prior decisions closing

investigation of the distinct allegations against

Schmults and Dinkins, and the preclusive effect of §

592(b)(1), the Independent Counsel has continuing

jurisdiction to investigate the actions of Schmults

and Dinkins only insofar as they were part of a

concert of action with Olson, in viOlation of federal

criminal law.

IV
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Miscellaneous

[8] The Independent Counsel has requested the

Division to publicly release the pleadings with

respect to her request for jurisdiction over the

alleged "related matters" discussed above and the

Attorney General has agreed to such request.

Schmults and Dinkins have submitted motions to

intervene and have been allowed to file amicus

curiae briefs in support of their request to withhold

disclosure of the Independent Counsel’s application,

the response of the Department, and the reply of the

Independent Counsel.

Courts have consistently held that a person

challenging the authority or propriety of a criminal

investigation can do so only after an indictment (if

any) is returned by the grand jury. See, e.g.,

Matter of Doe, 546 F.2d 498 (2d Cir.1976); Jett v.

Castaneda, 578 F .2d 842 (9th Cir.1978). The court

therefore denies the motions to intervene and the

requests to withhold disclosure, and in the best

interests of justice grants leave of court to publicly

release the application of the Independent Counsel,

the briefs of the parties on the application, and *49

**183 the court’s foregoing opinion in this cause.

[FN12]

FN12. Prior to appointing Ms. Morrison, the

Division considered whether the fact that she had

eight months earlier been Chief Litigation Counsel

for the Securities and Exchange Commission would

disqualify her pursuant to § 593(d). That

subsection provides: The division of the court may

not appoint as a[n] independent counsel any person

who holds or recently held any office of profit or

trust under the United States. We noted that the

legislative history of this provision indicates that: [a]

person appointed special prosecutor who formerly

was an employee of the United States Government

should have left the government a long enough

period of time prior to being appointed a special

prosecutor so that there is the reality and the

appearance that such individual is totally

independent from that government. Senate Report

95-170, 95th Cong., 2d Sess., reprinted in

U.S.Code Cong. & Ad.News 1978, 4216, 4282.

The Senate report also states that: No time period

was specified in this section; however, the

Committee felt that it would defeat the purposes of

this title if, for example, someone could resign their

position as United States attorney or a member of
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the Justice Department one day, and be appointed a

special prosecutor the next. Id. The Division

concluded that the eight months between Ms.

Morrison’s departure from the SEC and her

appointment as Independent Counsel in this matter

was an adequate lapse of time that ensured she is

"independent, both in reality and in appearance,

from the President and the Attorney General."

During the interval, she had been actively engaged

in the private practice of law as a partner in a local

law firm.

Order Accordingly.

ORDER

Upon consideration of the request of counsel for

Edward C. Schmults and Carol E. Dinkins to

intervene in this cause and for the Court to withhold

disclosure of the documents ordered unsealed by the

Court’s order of March 9, 1987, which was

temporarily revoked by the Court’s order of March

11, 1987, and the Court being fully advised in the

premises, for reasons set forth in its accompanying

opinion, it is hereby

ORDERED, by the Court, that the motions to

intervene and the requests to withhold disclosure are

hereby denied; and it is further

ORDERED, by the Court, that the motion of

Independent Counsel, partially concurred in by the

Attorney General, for leave of Court to unseal and

publicly release:

(1) The Application of the Independent Counsel

for Referral of Related Matters Pursuant to 28

U.S.C. § 594(e) and all exhibits thereto, filed

January 13, 1987; (2) the Response of the

Department of Justice to Application of the

Independent Counsel for Referral of Related

Matters Pursuant to 28 U.S.C. § 594(e), filed

February 12, 1987; and (3) the Reply to

Department of Justice Response to Independent

Counsel’s Application for Referral of Related

Matters Pursuant to 28 U.S.C. § 594(e), filed

February 24, 1987,

is hereby granted in the best interests of justice; and

it is further

ORDERED, by the Court, in the best interests of

justice, that this order and the accompanying

opinion of the Court are hereby authorized to be

 

publicly released.

END OF DOCUMENT
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In re SEALED CASE.

No. 87-5247.

United States Court of Appeals,

District of Columbia Circuit.

Argued Aug. 5, 1987.

Decided Aug. 20, 1987.

On remand from the Court of Appeals, 666

F.Supp. 231, the United States District Court for

the District of Columbia, Aubrey E. Robinson, Jr.,

Chief Judge, upheld authority of independent

authority of independent counsel appointed by the

Attorney General and person who had been

subpeonaed by grand jury convened by the

independent counsel appealed. The Court of

Appeals, D.H. Ginsburg, Circuit Judge, held that:

(1) appointment of independent counsel by the

Attorney General was valid; (2) independent

counsel had properly exercised delegated authority;

and (3) issue of constitutionality of statute providing

for appointment of independent counsel by special

division of the Court of Appeals under the Ethics

Act was not ripe for review.

Affirmed.

Williams, Circuit Judge, filed an opinion

concurring in part and dissenting in part.

[1] ATTORNEY GENERAL 4;: 2

46k2

Attorney General had statutory authority to create

Office of Independent Counsel: Iran/Contra and to

convey to it investigative and prosecutorial functions

and powers. 5 U.S.C.A. § 301; 2.8.U.S.C.A. §§

509, 510, 515.

[2] ATTORNEY GENERAL (a: 2

46k2

Attorney General’s delegation to independent

counsel whom he appointed of investigative and

prosecutorial functions and powers did not violate

Ethics Act requirement that Attorney General and

the Department of Justice to suspend all

investigations when a matter is in the prosecutorial

jurisdiction of an independent counsel appointed by

special division of the Court of Appeals under the

Ethics Act, where person appointed independent
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counsel by the Attorney General was the same

person who had been appointed under the Ethics

Act, so that his signing of appointment form

constituted an agreement in writing that the Justice

Department investigation could continue. 28

U.S.C.A. §597(a).

[3] ATTORNEY GENERAL (p 2

46k2

Because Independent Counsel: Iran/Contra

appointed by Attorney General served only for so

long as regulation delegating powers to him

remained in force, he was charged with a

performance of a duty of the Attorney General for a

limited time and under special and temporary

conditions and thus was an "inferior Officer" whom

the Attorney General could appoint under the

appointments clause without advice and consent of

the Senate. U.S.C.A. Const. Art. 2, §2. c1. 2.

See publication Words and Phrases for other judicial

constructions and definitions.

[4] ATTORNEY GENERAL e: 2

46k2

Although there was no evidence that associate

counsel of the Independent Counsel: Iran/Contra

had completed a standard affidavit of appointment

and had been sworn in, their exercise of powers

delegated to them by the Attorney General was

proper where they had been properly sworn in as

associates of the Independent Counsel appointed by

special division of the Court of Appeals under the

Ethics Act. 28 U.S.C.A. §§ 515(a), 596.

[5] ATTORNEY GENERAL 6? 2

46k2

Adequate direction had been given to Independent

Counsel: Iran/Contra appointed by the Attorney

General even though no letter of authority had been

issued. 28 U.S.C.A. §515(a).

[6] ATTORNEY GENERAL (9):: 2

46k2

Attorney General may not create offices outside the

Department of Justice.

[7] CONSTITUTIONAL LAW <9): 46(1)

92k46(1)

Issue of whether any aspect of relationship between

special division of the Court of Appeals and the

Independent Counsel violated Constitution was not
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ripe where same individual who had been appointed

as independent counsel by the special division had

also been appointed as an independent counsel by

the Attorney General and given the same authority.

28 U.S.C.A. § 596.

*51 **266 Appeal from the United States District

Court for the District of Columbia (Misc. No. 87-

00139).

Barry S. Simon, with whom Brendan V. Sullivan,

Jr., Terrence O’Donnell and Nicole K. Seligman,

Washington, D.C., were on brief, for appellant.

Paul L. Friedman, Washington, D.C., with whom

Guy Miller Struve, New York City, Jeffrey Toobin,

Washington, D.C., and James E. McCollum,

Washington, D.C., were on brief, for appellee.

James M. Spears, Deputy Asst. Atty. Gen., Dept.

of Justice, with whom Joseph E. diGenova, U.S.

Atty., Richard K. Willard, Asst. Atty. Gen., Robert

Kopp, Douglas N. Letter, Thomas Millet and

Harold J. Krent, Attys., Dept. of Justice,

Washington, D.C., were on brief, for amicus

curiae, U.S., urging affirmance.

Before RUTH BADER GINSBURG, WILLIAMS

and D.H. GINSBURG, Circuit Judges.

Opinion for the Court filed by Circuit Judge D.H.

GINSBURG.

Opinion concurring in part and dissenting in part

filed by Circuit Judge WILLIAMS.

D.H. GINSBURG, Circuit Judge:

Lt. Col. Oliver North appeals an order of the

district court holding him in contempt for refusing

to comply with a grand jury subpoena. North

challenges the contempt order on the ground that it

was issued by a grand jury presided over by

Independent Counsel Lawrence Walsh and his

associate counsel who, North contends, lack the

legal authority to conduct that grand jury

proceeding. North can prevail only if we find that

Walsh’s investigation cannot rely on either of two

claimed sources of authority: (1) the December 19,

1986, appointment of Walsh as an independent

counsel under the Ethics in Government Act [FNl]

(Ethics Act), or (2) the Attorney General’s March 5,

Page 2

1987, delegation of investigative and prosecutorial

authority of his own to Walsh. North raises

constitutional challenges to both sources of authority

as well as statutory challenges to the Attorney

General’s delegation.

FNl. Pub.L. 95-521, Title VI, § 601(a), 92 Stat.

1867 (1978), as amended by Pub.L. 97—409, 96

Stat. 2039 (1983); Pub.L. 98—473, 98 Stat. 2030

(1984); and Pub.L. 98-620, 98 Stat. 3359 (1984)

(codified as amended in 28 U.S.C. §§ 591-98 (1982

& Supp. 111)).

On remand from the previous appeal to this court,

the district court upheld the authority of Walsh and

his associate counsel under the Attorney General’s

appointment. [FN2] The district court also held that

it was unnecessary to address the question of the

constitutionality vel non of the independent counsel

provisions of the Ethics Act. We affirm each

holding as well as the district court’s order of July

10, 1987, directing North to comply with the

subpoena.

FN2. In re Sealed Case, 666 F.Supp. 231 (D.D.C.

1987).

I. BACKGROUND

A. Appointment by the Special Division

Pursuant to the Ethics Act, 28 U.S.C. §

592(c)(1), the Attorney General on December 4,

1986, filed an application with the Independent

Counsel Division of this court (the "Special

Division“) seeking the appointment of an

independent counsel with jurisdiction

to investigate whether violations of U.S. federal

criminal law were committed by Lieutenant

Colonel Oliver L. North, other United States

Government officials, or other individuals acting

in concert with Lieutenant Colonel North or with

other United States Government officials, whether

or not covered by the Independent Counsel

provisions of the Ethics in Government Act, from

in or around January 1985 (the exact date being

unknown) to the present, in connection with the

sale or shipment of military arms to Iran and the

transfer or diversion of funds *52 **267 realized

in connection with such sale or shipment. The

independent counsel should have jurisdiction

sufficiently broad to investigate and prosecute any
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and all violations of U.S. federal criminal law

which his or her investigation may establish in

this matter, and any related matters over which the

independent counsel may request or accept

jurisdiction pursuant to 28 U.S.C. § 594(e). .

On December 19, 1986, the Special Division filed

an order, pursuant to its authority under 28 U.S.C.

§ 593(b), appointing Walsh as independent counsel,

thereby conferring upon him, within the jurisdiction

it prescribed, "all investigative and prosecutorial

functions and powers of the Department of Justice,

the Attorney General, and any other officer or

employee of the Department," with exceptions not

here relevant, pursuant to 28 U.S.C. § 594(a).

[FN3] In exercising its authority under 28 U.S.C. §

593(b) to define the prosecutorial jurisdiction of the

independent counsel, the Special Division granted

Walsh jurisdiction beyond that requested by the

Attorney General. Most significantly, the Special

Division expanded the time frame of the inquiry into

arms sales to Iran to include the period "since in or

about 1984, " rather than "from in or around January

1985," and the Special Division granted Walsh the

additional jurisdiction to investigate "the provision

or coordination of support for persons or entities

engaged as military insurgents in armed conflict

with the Government of Nicaragua since 1984."

Soon after the Special Division announced Walsh’s

appointment, the President issued a statement saying

that "Mr. Walsh has my promise of complete

cooperation, and I have instructed all members of

my administration to cooperate fully with the

investigation in order to ensure full and prompt

disclosure." [FN4]

FN3. Order, In re Oliver North, et al., Div. No.

86—6 (D.C.Cir. December 19, 1986).

FN4. 22 Weekly Comp.Pres.Doc. 1658 (1986).

B. Appointment by The Attorney General

Exercising his authority under 28 U.S.C. §

594(a)(1), Walsh empaneled a grand jury in this

district on January 28, 1987. On February 24,

1987, North filed a complaint claiming that the

independent counsel provisions of the Ethics Act are

unconstitutional, and seeking to enjoin the grand

jury proceedings. [FN5] In response to this

constitutional challenge to Walsh’s authority, the

Attorney General on March 5, 1987, promulgated a

regulation designed "to assure the courts, Congress,

and the American people that [Walsh’s]

investigation will proceed in a clearly authorized

and constitutionally valid form regardless of the

eventual outcome of [North’s] litigation." [FN6]

FN5. North v. Walsh and Meese, Civ. No. 87-0457

(D.D.C.).

FN6. 52 Fed.Reg. 7270 (March 10, 1987) (to be

codified as 28 C.F.R. Parts 600 and 601).

In accordance with the Attorney General’s

expressed intent "to make certain that the necessary

investigation and appropriate legal proceedings can

proceed in a timely manner," [FN7] the regulation

established the "Office of Independent Counsel:

Iran/Contra"-—under the direction of an Independent

Counsel to be appointed by the Attorney General--

and delegated to that Counsel authority identical to

that provided to an independent counsel by the

Ethics Act. [FN8] The regulation also sets forth the

jurisdiction of the "Independent Counsel: Iran/

Contra" [FN9] in exactly the same terms employed

by the Special Division in establishing the

jurisdiction of Independent Counsel Walsh. The

regulations’ provisions relating to the removal of the

"Independent Counsel: Iran/Contra" also largely

parallel those found in the Ethics Act. [FN 10] In

particular, the regulation sets forth the *53 **268

same grounds for removal as does the Ethics Act,

[FN11] and it provides that "an Independent

Counsel originally appointed by court order shall

have. such rights of review as provided by said order

and by section 596(a)(3) of Title 28 of the United

States Code." [FN12] The provisions of the

regulation concerning ”reporting and congressional

oversight" and "relationship with components of the

Department of Justice" are also virtually identical

with parallel provisions in the Ethics Act. [FN13]

The regulation also includes provisions that state:

FN7. Id. at 7271.

FN8. Compare the following provisions of the

Ethics Act, 28 U.S.C. §§ 594(a)—(g), with parallel

provisions in the regulations, 28 C.F.R. § 600.1

(a)~(g), 52 Fed.Reg. at 7271.

FN9. 28 C.F.R. § 601, 52 Fed.Reg. at 7272-73.

FNlO. Compare 28 C.F.R. § 600.3, 52 Fed.Reg. at
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7272; with 28 U.S.C. § 596.

FNll. Compare 28 C.F.R. § 600.3(a)(1), 52

Fed.Reg. at 7272; with 28 U.S.C. § 596(a)(1).

FN12. 28 C.F.R. § 600.3(a)(3), 52 Fed.Reg. at

7272.

FN13. Compare 28 C.F.R. § 600.2, 52 Fed.Reg. at

7271-72, and id. at § 600.4, 52 Fed.Reg. at 7272;

with 28 U.S.C. §§ 595 and 597, respectively.

(a) Nothing in this chapter is intended to modify

or impair any of the provisions of the Ethics in

Government Act relating to Independent Counsel

(sections 591-598 of Title 28 of the United States

Code), or any order issued thereunder.

(b) If any provision of the Ethics in Government

Act relating to Independent Counsel (sections 591-

598 of Title 28 of the United States Code) or any

provision of this chapter is held invalid for any

reason, such invalidity shall not affect any other

provision of this chapter, it being intended that

each provision of this chapter shall be severable

from the Act and from each other provision.

[FN14]

FN14. 28 C.F.R. § 600.5, 52 Fed.Reg. at 7272.

On March 5, 1987, the date the Attorney

General’s regulation was promulgated, Independent

Counsel Walsh signed an Appointment Affidavit

naming him Independent Counsel: Iran/Contra.

C. North’s Challenges to Walsh’s Authority

In response to the Attorney General’s regulation

of March 5, 1987, North filed on the following day

a new complaint in district court, [FN15] which was

later consolidated with his previously filed petition

for injunctive relief. On March 12, 1987, the

district court rendered its decision in both actions.

[FN16] Citing Younger v. Harris, 401 US 37, 46,

91 S.Ct. 746, 751, 27 L.Ed.2d 669 (1970), for the

proposition that "a party who seeks to enjoin a

criminal investigation has a particularly heavy

burden," [FN17] the district court denied North’s

request that it enjoin the on-going grand jury

investigation, stating that "Colonel North, like any

other potential criminal defendant, can raise his

objections by appropriate motions, if and when an

indictment is entered." [FN18]

FN15. North v. Walsh and Meese, Civ. No. 87—

0626 (D.D.C.).

FN16. North v. Walsh and Meese, 656 F.Supp.

414 (D.D.C.1987), app. pending, Nos. 87—5058,

87-5059 (D.C.Cir.).

FN17. Id. at 421.

FN18. Id. at 423 (emphasis in original). This

ruling was similar to one handed down by another

judge and affirmed by this court, rejecting Michael

Deaver’s request, based on a virtually identical

constitutional challenge to that presented by North,

that Independent Counsel Whitney North Seymour,

Jr. be enjoined from seeking Deaver’s indictment

from the grand jury empaneled to investigate his

lobbying activities. Deaver v. Seymour, 656

F.Supp. 900 (D.D.C.1987), aft‘d, 822 F.2d 66

(D.C.Cir.1987) stay denied, 55 U.S.L.W. 3641

(March 18, 1987) (Rehnquist, C.J., in chambers).

See also Deaver v. United States, --- U.S. --—-, 107

S.Ct. 3177, 3178, 97 L.Ed.2d 784 (1987)

(Rehnquist, C.J., in chambers) ("There will be time

enough for applicant to present his constitutional

claim to the appellate courts if and when he is

convicted of the charges against him.").

Subsequent to the district court’s dismissal of his

complaint seeking injunctive relief, the grand jury

issued a subpoena to North, with which he refused

to comply. The district court having thereupon held

him in contempt, North appealed to this court. In

support of the contempt order, Walsh and the

Attorney General argued that North’s challenge to

the prosecutor’s legal authority was no more ripe for

review then than it had been when he sought civil

injunctive relief raising the same challenge. We

disagreed, [FN19] concluding that a recalcitrant

witness’ "claim that a subpoena was applied for and

issued under the signature *54 **269 of

unauthorized persons" [FN20] was ripe for review

under United States v. Ryan, 402 US 530, 91

S.Ct. 1580, 29 L.Ed.2d 85 (1971), which stated:

FN19. In re Sealed Case, 827 F.2d 776 (D.C.Cir.

1987).

FN20. Id. at 778.

If, as he claims, the subpoena is unduly

burdensome or otherwise unlawful, he may refuse
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to comply and litigate those questions in the event

that contempt or similar proceedings are brought

against him. Should his contentions be rejected at

that time by the trial court, they will then be ripe

for appellate review.

Id. at 532, 91 S.Ct. at 1582 (footnote omitted).

[FN21] The factual record was inadequate,

however, for us to determine whether Walsh and his

associate counsel could rely solely on the grant of

authority under the Attorney General’s March 5,

1987, regulation as the legal basis for the subpoena

issued to North. If the regulation provided such

authority-—and if that authority had been exercised

by Walsh and his counsel--it appeared that we might

not need to reach the question of whether the Ethics

Act provided an independent source of authority, a

question that would have required us to address the

constitutionality vel non of the appointment of an

independent counsel by the Special Division

pursuant to the provisions of the Ethics Act.

FN21. For additional support, we noted that "issues

analogous to appellant’s have been litigated, and

thus treated as ripe, in the contempt setting." In re

Sealed Case, 827 F.2d at 778. This was in

reference to the line of cases that includes In re

Persico, 522 F.2d 41 (2d Cir.1975), in which the

Second Circuit reached the merits of a recalcitrant

witness’ contention that a subpoena was unlawful

because, he argued, the "special attorney" for the

Government had not been "specifically directed" by

the Attorney General, in accordance with 28 U.S.C.

§ 515(a), to conduct the grand jury proceeding.

See In re Sealed Case, supra at 778 and cases

therein cited. In holding that Ryan permits a grand

jury witness to challenge the legal authority of a

government attorney, we withheld judgment as to

whether the Court intended the language in Ryan to

overrule Blair v. United States, 250 U.S. 273, 39

S.Ct. 468, 63 L.Ed. 979 (1919), which held that a

recalcitrant grand jury witness could not challenge

the constitutionality of the underlying statute

violation of which the grand jury was investigating.

In re Sealed Case, supra, at 778-79.

We therefore remanded the case to the district

court for it to determine "whether the Attorney

General had legal authority to delegate the powers

which he purported to convey in the [March 5,

1987] regulation ..., and if so, whether appropriate

authority has been properly vested in Mr. Walsh and

his associates." [FN22] In addition, because of our
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uncertainty about the precise application for this

case of certain language in the Supreme Court’s

decision in Bowsher v. Synar, —-- U.S. ---- n. 5, 106

S.Ct. 3181, 3189 n. 5, 92 L.Ed.2d 583 (1986), we

also directed the district court to determine "whether

any aspect of the relationship between the special

division of this court and the Independent Counsel

requires consideration of the constitutionality of the

statute even if the Attorney General’s appointment is

otherwise valid." [FN23]

FN22. Order, In re Sealed Case, No. 87-5168

(D.C.Cir. June 8, 1987).

FN23. Id.

After taking evidence, the district court

"determined that the parallel appointment of Mr.

Walsh under the Attorney General’s regulation was

factually and legally valid and that appropriate

authority has been vested in him and his associates."

[FN24] In response to our second question, the

district court "also determined that the limited

relationship between the Special Division and the

Office of Independent Counsel does not require

consideration of the constitutionality of the [Ethics]

Act." [FN25] This appeal followed.

FN24. In re Sealed Case, supra note 2, 666

F.Supp. at 232.

FN25. Id.

11. ANALYSIS

A. Appointment by the Attorney General

As we indicated when remanding the case to the

district court, North in effect claims that the

subpoena was "unduly burdensome or otherwise

unlawful" because it had been "applied for and

issued under the *55 **270 signature of

unauthorized persons." [FN26] In accordance with

the "well-established principle that normally [a

c]ourt will not decide a constitutional question if

there is some other ground upon which to dispose of

the case," [FN27] we address first North’s

contention that Walsh and his associate counsel did

not derive the requisite authority from the Attorney

General’s parallel appointment of March 5, 1987.

Because the "investigative and prosecutorial

functions and powers" purportedly conveyed to the
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Office of Independent Counsel: Iran/Contra by the

Attorney General’s regulation include the power to

conduct grand jury proceedings and to issue the type

of subpoena in dispute here, [FN28} the only

questions raised by this contention are whether the

Attorney General’s delegation is lawful and, if so,

whether that delegated authority has in fact been

exercised by Walsh and his associate counsel.

FN26. In re Sealed Case, 827 F.2d at 778.

FN27. Escambia County v. McMillan, 466 U.S.

48, 51, 104 S.Ct. 1577, 1579, 80 L.Ed.2d 36

(1984) (per curiam). See Ashwander v. TVA, 297

U.S. 288, 347, 56 S.Ct. 466, 483, 80 L.Ed. 688

(1936) (Brandeis, J ., concurring).

FN28. See 28 C.F.R. § 600.1(a), 52 Fed.Reg. at

7271, which provides that the "investigative and

prosecutorial functions and powers shall include,"

inter alia, "[c]onducting proceedings before grand

juries and other investigations," subsection (a)(l),

and "[m]aking applications to any Federal court for

subpoenas[ ] or other courts orders," subsection

(a)(7). We note also that the Department of Justice,

amicus curiae, which is entitled to considerable

deference in interpreting its own regulations, see

Udall v. Tallman, 380 U.S. 1, 16-17, 85 S.Ct. 792,

801, 13 L.Ed.2d 616 (1965), has never maintained

that either the grand jury proceeding or the specific

subpoena before us exceeded the scope of the

authority that~the Attorney General delegated in the

regulation.

i. Is the Attorney General’s Delegation Lawful?

[1] We have no difficulty concluding that the

Attorney General possessed the statutory authority

to create the Office of Independent Counsel: Iran/

Contra and to convey to it the "investigative and

prosecutorial functions and powers" described in 28

C.F.R. § 600.1(a) of the regulation. The statutory

provisions relied upon by the Attorney General in

promulgating the regulation are 5 U.S.C. § 301 and

28 U.S.C. §§ 509, 510, and 515. [FN29] While

these provisions do not explicitly authorize the

Attorney General to create an Office of Independent

Counsel virtually free of ongoing supervision, we

read them as accommodating the delegation at issue

here. [FN30]

FN29. See 52 Fed.Reg. at 7270-72. Section 301 of

Title 5 of the United States Code authorizes a

department head to issue regulations. Sections 509,

510, and 515 of Title 28 outline the authority of the

Attorney General. Section 509 vests in the

Attorney General, with four exceptions not relevant

here, "all functions" of other officers, employees,

and agencies of the Department of Justice. Section

510 authorizes the Attorney General to delegate this

authority to "any other officer, employee, or agency

of the Department of Justice." Finally, section

515(a) authorizes the Attorney General to conduct

"any kind of legal proceeding, civil or criminal,

including grand jury proceedings which United

States attorneys are authorized by law to conduct,"

and it authorizes the Attorney General to delegate

this authority to "any other officer of the

Department of Justice, or any attorney specially

appointed by the Attorney General under law."

Together, these provisions vest in the Attorney

General the "investigative and prosecutorial

functions and powers" described in the regulation,

28 C.F.R. § 600.1(a), and authorize him to delegate

such functions and powers to others within the

Department of Justice.

FN30. In U.S. v. Nixon, 418 U.S. 683, 694-96, 94

S.Ct. 3090, 3100-01, 41 L.Ed.2d 1039 (1974), the

Supreme Court presupposed the validity of a

regulation appointing the Special Prosecutor, a

position indistinguishable from the one at issue

here.

[2] Moreover, the Attorney General’s delegation

did not violate the Ethics Act, 28 U.S.C. § 597(a),

which provides:

Whenever a matter is in the prosecutorial

jurisdiction of a[n] independent counsel or has

been accepted by a[n] independent counsel under

[28 U.S.C. § 594(e) ], the Department of Justice,

the Attorney General, and all other officers and

employees of: the Department of Justice shall

suspend all investigations and proceedings

regarding such matter except insofar as such

independent counsel agrees in writing that such

investigation *56 **271 or proceedings may be

continued by the Department of Justice.

The Attorney General’s power of appointment

extends only to the Department of Justice; hence

the Office of Independent Counsel: Iran/Contra is

"within" the Department, though free of ongoing

supervision by the Attorney General. [FN31] Walsh
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has acknowledged that his signing the appointment

form under the regulation constitutes an

"agree[ment] in writing" within the meaning of §

597(a). The purpose of that provision-preventing

investigations by the Department of Justice which

would duplicate and possibly impede the work of

Independent Counsel--is preserved by the present

arrangement.

FN31. In his brief, Walsh disputes the district

court’s conclusion that--as he puts it--"under the

regulation the Office of Independent Counsel is

inside rather than outside the Department of

Justice." Brief for Appellee Independent Counsel at

52. Walsh and his staff acknowledge that they are

within, and claim the authority of, the Office of

Independent Counsel: Iran/Contra established by the

regulation. Id. at 43. They have argued, however,

that the Attorney General had the authority, and

used it, to locate this Office "outside" the

Department of Justice. Id. at 52—63. Nonetheless,

at oral argument they clearly stated that their

arguments were made in the alternative and that if

the court holds that this Office is "within" the

Department of Justice, as we do, then they .would

not on that account abjure their authority under the

regulation.

[3] North contends that the Attorney General’s

delegation of authority to the Independent Counsel

violates the Appointments Clause of the

Constitution, Art. 11, § 2, which provides that the

President

shall nominate, and by and with the Advice and

Consent of the Senate, shall appoint Ambassadors,

other Public Ministers and Consuls, Judges of the

Supreme Court, and all other Officers of the

United States, whose Appointments are not herein

otherwise provided for, and which shall be

established by Law; but the Congress may by

Law vest the Appointment of such inferior

Officers, as they think proper, in the President

alone, in the Courts of Law, or in the Heads of

Departments.

Citing Buckley V. Valeo, 424 U.S. l, 96 S.Ct. 612,

46 L.Ed.2d 659 (1976), North contends that, given

the substantial authority delegated to him, the

Independent Counsel: Iran/Contra is not an

"inferior Officer" but an "Officer of the United

States" [FN32] who may be appointed only by the

President with the advice and consent of the Senate.

North raises essentially the same contention with
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respect to the authority given to the independent

counsel under the Ethics Act. We need not decide

whether the Ethics Act creates such an "Officer of

the United States," however, in order to conclude

that the regulation does not. The crucial difference

is that the Independent Counsel: Iran/Contra serves

only for so long as the March 5, 1987, regulation 1

remains in force. Subject to generally applicable

procedural requirements, the Attorney General may

rescind this regulation at any time, thereby

abolishing the Office of Independent Counsel: Iran/

Contra. [FN33] As a result, we must conclude that

the Independent Counsel: Iran/Contra "is charged

with the performance of the duty of the superior

[i.e., the Attorney General] for a limited time and

under special and temporary conditions." United

States v. Eaton, *57 “272 169 U.S. 331, 343, 18

S.Ct. 374, 379, 42 L.Ed. 767 (1898). As such, "he

is not thereby transformed into the superior and

permanent official," id., but rather remains an

"inferior Officer" whom the Attorney General, as

the "Head[ ] of [a] Department[ ],“ may appoint

under the express terms of the Appointments Clause.

[FN34] See id. at 343-44, 18 S.Ct. at 879; United

States v. Germaine, 99 U.S. (9 Otto) 508, 509—10,

25 L.Ed. 482 (1878). [FN35]

FN32. North consistently refers to Independent

Counsel Walsh as a "superior Officer," which term

is not to be found in the text of the Constitution;

we prefer the words of the Framers to a tendentious

neologism.

FN33. In Nader v. Bork, 366 F.Supp. 104, 108-09

(D.D.C.1973), the district court found arbitrary and

capricious the October 23, 1973, rescission of the

regulation creating the Office of Watergate Special

Prosecutor, inferring from its repromulgation three

weeks later that it was rescinded only to permit a

result--the firing of Archibald Cox--that "could not

legally have been accomplished while the regulation

was in effect under the circumstances presented."

Id. at 109. Cf. Vitarelli v. Seaton, 359 U.S. 535,

545-46, 79 S.Ct. 968, 975-76, 3 L.Ed.2d 1012

(1959). We are not presented with similar facts

here and thus need not decide whether that analysis

was correct. Nor does the Attorney General’s

March 5, 1987, regulation require, as a condition of

its rescission, the consent of the Independent

Counsel: Iran/Contra. Accordingly, we need not

decide either whether the district court in Nader v.

Bork properly relied upon the alternative ground
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that the rescission was invalid because Cox had not

consented to it, as the regulation purported to

require. 366 F.Supp. at 108.

FN34. Because the Attorney General created the

Office of Independent Counsel: Iran/Contra and

retains the authority to rescind his March 5, 1987,

regulation, North’s reliance on Buckley V. Valeo,

424 U.S. at 126, 96 S.Ct. at 685 ("any appointee

exercising significant authority pursuant to the laws

of the United States is an ’Officer of the United

States’ ") is misplaced. Unlike the Federal Election

Commissioners in Buckley, the Independent

Counsel: Iran/Contra derives his authority not by

direct delegation from Congress, but rather through

the Attorney General. Having been appointed by

the President and confirmed by the Senate, the

Attorney General was properly vested with the

investigative and prosecutorial authority described

in 28 U.S.C. § 509, and could delegate it to others

"for a limited time and under special and temporary

conditions." United States v. Eaton, 169 U.S. at

343, 18 S.Ct. at 379. For the same reason, North

can derive no support from Humphrey’s Executor

v. United States, 295 U.S. 602, 55 S.Ct. 869, 79

L.Ed. 1611 (1935), and Myers v. United States,

272 U.S. 52, 47 S.Ct. 21, 71 L.Ed. 160 (1926),

which involve the constitutional limitations on the

authority of Congress to place restrictions 011 the

removal power of the President. The Supreme

Court has long recognized that an agency may

impose limits on its own exercise of discretionary

authority to remove officers and employees. See

Vitarelli v. Seaton, 359 U.S. at 539-40, 79 S.Ct. at

972-73; Service v. Dulles, 354 U.S. 363, 383-89,

77 S.Ct. 1152, 1162-65, 1 L.Ed.2d 1403 (1957).

FN35. See also United States v. Nixon, 418 U.S.

683, 94 S.Ct. 3090, 41 L.Ed.2d 1039 (1974);

Service v. Dulles, 354 U.S. at 366, 77 S.Ct. at

1154; and United States ex rel Accardi v.

Shaughnessy, 347 U.S. 260, 265-67, 74 S.Ct. 499,

502-03, 98 L.Ed. 681 (1954), each of which

implicitly recognizes that an "officer of the United

States" may lawfully delegate his or her authority to

an "inferior Officer."

ii. Has the Independent Counsel Properly

Exercised the Authority Delegated?

North argues further that, "[e]ven assuming that

the Attorney General had the authority to delegate
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the powers purportedly delegated under the

regulation, that authority has not been properly

vested in Mr. Walsh or his associate counsel, who

are therefore acting without any lawful authority

whatsoever. " [FN36] North argues that neither

Walsh nor his associate counsel may act pursuant to

the regulation because the associate counsel have not

formally accepted appointments in the Office of

Independent Counsel: Iran/Contra [FN37] and both

they and Walsh have not been "specifically directed

by the Attorney General" to conduct the grand jury

investigation, as required by 28 U.S.C. § 515(a).

We address each argument in turn.

FN36. Brief of Appellant at 21. Under Federal

Rule of Criminal Procedure 6(d), an "[a]ttorney for

the governinent may be present while the grand

jury is deliberating or voting." Rule 54 then

defines "attorney for the government" to include

8"the Attorney General, an authorized assistant of

the Attorney General, a United States Attorney, [or]

an authorized assistant of a United States Attorney."

FN37. Walsh accepted appointment as Independent

Counsel: Iran/Contra when he signed the

appointment and oath form to that effect on March

5, 1987.

[4] It is less than perfectly clear whether associate

counsel have formally accepted appointments under

the regulation. [FN38] The Attorney General

delegated to Walsh the express authority to hire

associate counsel. In a March 13, 1987, letter,

Assistant Attorney General Stephen Trott wrote to

Walsh that, ”[i]n order to effectuate the appointment

of your staff, you should have each employee

complete the standard ’Affidavits of Appointment’

form and be swom-in in the presence of a person

designated in 5 U.S.C. § 2903.“ [FN39] The record

contains no evidence that Walsh’s associate counsel

have taken any actions pursuant to Trott’s request.

North contends that the associate counsel therefore

may act only in accordance with their previous

appointments by the Special Division. Accordingly,

North argues, any legal authority they possess

proceeds from the Ethics Act, and not from the

regulation.

FN38. 28 C.F.R. § 600.1(c), 52 Fed.Reg. at 7271.

FN39. Exhibit 6 to Brief of Appellant.
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*58 **273 Under the particular circumstancesflof

this case, however, we find that appointment to the

one office carries over to the other. The offices

established under the Ethics Act and under the

regulation have identical investigative and

prosecutorial powers and jurisdiction. In addition,

Walsh serves as Independent Counsel for each

office, with the parallel authority to appoint

associate counsel. Finally, the terms of the

appointment and oath forms for the two offices are

virtually identical. In sum, by previously

submitting the appointment and oath forms to the

Special Division, the associate counsel accepted

appointments and took oaths identical to those that

would have been required under the regulation, in

order to perform the same jobs in a functionally

indistinguishable office to that established by the

regulation. Undoubtedly for these reasons, the

Department of Justice accepts that the appointments

and oaths made pursuant to the Ethics Act are

sufficient as appointments and oaths of associate

counsel within the Office of Independent Counsel:

Iran/Contra. [FN40] We agree with the district

court that "[n]ew appointment documents, therefore,

would have served no purpose, as associate counsel

had already made the necessary representations and

were bound to their responsibilities under the first

set of forms. " [FN41]

FN40. Brief on Behalf of Amicus Curiae United

States at 16 n. 7, 19-21. There is no evidence in

the record that the Department ever renewed the

request made in General Trott’s letter of March 13,

although it never received the affidavits as

requested.

FN41. In re Sealed Case, supra note 2, 666

F.Supp. at 235 (footnote omitted).

North also contends that the Attorney General

failed to comply with the requirement of 28 U.S.C.

§ 515(a) that he "specifically direct[ ]" Walsh and

his associate counsel to conduct a grand jury

investigation. In so arguing, North relies upon the

lack of any "letter of authority" from the Attorney

General (or his delegate) to each attorney, which is

customarily provided in order to define the scope of

the grand jury investigation and identify the

attorneys conducting it. Although the cases

concerning compliance with section 515(a) almost

uniformly involve a dispute over whether a

particular "letter of authority" specifically

authorized the investigation being conducted,

[FN42] no court has held that section 515(a)

requires that there be any "letter of authority" as

such. In fact, as the Department of Justice

emphasizes, the Seventh Circuit has recently held

that an attorney was "specifically directed" to

conduct a grand jury proceeding even though a

"letter of appointment" had not been sent until after

the indictment issued. United States v. Balistrieri,

779 F.2d 1191, 1207-10 (7th Cir.), cert. denied, ---

U.S. 106 S.Ct. 1490, 89 L.Ed.2d 892 (1985).

FN42. See e.g., United States v. Prueitt, 540 F.2d

995, 999-1003 (9th Cir.), cert. denied, 429 U.S.

959, 97 S.Ct. 790, 50 L.Ed.2d 780 (1976); United

States v. Morrison, 531 F.2d 1089, 1092 (1st Cir.),

cert. denied, 429 U.S. 837, 97 S.Ct. 104, 50

L.Ed.2d 103 (1976); Infelice v. United States, 528

F.2d 204 (7th Cir.1975); In re Persico, 522 F.2d

41, 56-66 (2d Cir.1975); United States v. Wrigley,

520 F.2d 362 (8th Cir.), cert. denied, 423 U.S.

987, 96 S.Ct. 396, 46 L.Ed.2d 304 (1975).

[5] [6] We need not determine how we would

decide Balistrieri, however, in order to resolve the

case before us. In this case, no "letters of authority"

were sent to Walsh and his associates, either before

or after they began to act pursuant to the authority

delegated by the Attorney General. What section

515(a) requires is a "specific [] direct[ion "——not a

"letter of authority." Congress imposed this

requirement in order "to protect the government

from abuse of discretion by a special attorney or

unnecessary personnel expenditures by the Attorney

General, not to limit the Attorney General’s power

to prosecute." [FN43] From the facts of this case,

we conclude that a specific direction has been given,

and that the purpose of the statute has been met.

FN43. In re Persico, 522 F.2d at 63.

It was the Attorney General, after all, who

initially requested that the Special Division appoint

an independent counsel. When the Special Division

appointed *59 **274 Walsh, it delineated the

jurisdiction of his investigation with considerable

specificity. The President immediately responded to

this appointment by pledging the "complete

cooperation" of the executive branch. [FN44]

Later, when North challenged the legal authority of

Walsh’s investigation, the Attorney General, in

order "to assure the courts, Congress, and the
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American people that [Walsh’s] investigation will

proceed in a clearly authorized and constitutionally

valid form, " [FN45] specially created the Office of

Independent Counsel: Iran/Contra, provided it with

the identical powers and jurisdiction employed by

the independent counsel appointed by the court, and

appointed Walsh as Independent Counsel: Iran/

Contra. Accordingly, Walsh and his associate

counsel have received, from the inception of their

investigation, more than the usual and at least the

necessary degree of "specific [] direct[ion]" required

by statute. To find fault in the Department of

Justice’s failure to prepare "letters of authority"

would be to demand the same duplicative effort as

involved in requiring the associate counsel to submit

appointment forms and take oaths, for a second

time, in order to carry out their existing

responsibilities within a functionally equivalent and

in all material respects an actually identical office.

We will not so exalt forms over substance. [FN46]

FN44. See supra note 4 and accompanying text.

FN45. 52 Fed.Reg. at 7270; see supra note 6 and

accompanying text.

FN46. Finally, North contends that, even if Walsh

and his associate counsel satisfied the requirements

discussed in the text, their actions cannot be

predicated upon that authority because, according to

North, "Walsh has never purported to act pursuant

to the regulation." Brief of Appellant at 21—22. We

consider irrelevant Walsh’s legally erroneous belief

that the Attorney General may create offices outside

the Department of Justice. See supra note 31. The

only other evidence upon which North relies is

Walsh’s failure to proclaim in documents filed with

the court that he was acting pursuant to authority

derived from the regulation as well as from the

Ethics Act. See Brief of Appellant at 34. We are

persuaded, however, by Walsh’s argument that "as

a matter of law, because Independent Counsel has

executed an appointment affidavit pursuant to the

regulation as well as one pursuant to the statute, all

actions taken by the Office of Independent Counsel

have been taken pursuant to both the regulation and

the statute." Brief for Appellee Independent

Counsel at 43 (citations omitted). See In re Sealed

Case, supra note 2, 666 F.Supp. at 235 n. 9 ("That

the Independent Counsel’s office chose to

consistently use the label assigned to it under the

[Ethics] Act does not belie the Independent

Page 10

Counsel’s assertion that every official action of his

office was taken under both the Act and the

regulation. ").

iii. Summary

The Attorney General promulgated the March 5,

1987, regulation in order "to make certain that the

necessary investigation and appropriate legal

proceedings can proceed in a timely manner."

[FN47] He possessed the legal authority, both

constitutional and statutory, to create the Office of

Independent Counsel: Iran/Contra. Walsh and his

associate counsel have accepted appointments in that

office, and their grand jury investigation complies

with the "specific [] direct[ion]" they have received

since December 19, 1986. As a result, the Attorney

General’s March 5, 1987, regulation has provided

Walsh and his associate counsel with the legal

authority necessary to conduct the grand jury

investigation—-and in particular, to issue the

subpoena to North--regardless of whether they may

also have such authority under the Ethics Act.

Accordingly, because the subpoena North has

received was "applied for and issued under the

signature of [ ]authorized persons," [FN48] it is not

"unduly burdensome or otherwise unlawful."

[FN49]

FN47. 52 Fed.Reg. at 7271; see supra note 7 and

accompanying text.

FN48. In re Sealed Case, supra note 19, 827 F.2d

at 778.

FN49. United States v. Ryan, 402 U.S. at 532, 91

S.Ct. at 1582.

B. The Tenure Issue

[7] In remanding the case, we asked the district

court to determine "whether any aspect of the

relationship between the special division of this

court and the Independent Counsel requires

consideration of the constitutionality of the statute

even if the Attorney General’s appointment is

otherwise *60 **275 valid." [FNSO] As indicated

above, we requested the district court to address this

question because, upon initial inspection, we were

unsure whether the Supreme Court’s decision in

Bowsher v. Synar required us to address the

question of the constitutionality vel non of the
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removal provisions of the Ethics Act, [FN51] even

though no one alleges that the Attorney General is

likely to seek Walsh’s removal in the foreseeable

future. In Bowsher the Court

FN50. Order, In re Sealed Case, supra note 23 and

accompanying text.

FN51. The relevant provisions are found in 28

U.S.C. § 596(a): (1) A[n] independent counsel

appointed under this chapter may be removed from

office, other than by impeachment and conviction,

only by the personal action of the Attorney General

and only for good cause, physical disability, mental

incapacity, or any other condition that substantially

impairs the performance of such independent

counsel’s duties.

(3) A[n] independent counsel so removed may

obtain judicial review of the removal in a civil

action commenced before the division of the court

[i.e., the Special Division] and, if such removal was

based on error of law or fact, may obtain

reinstatement or other appropriate relief.

reject[ed the] argument that consideration of the

effect of a removal provision is not "ripe" until

that provision is actually used.... "[I]t is the

Comptroller General’s presumed desire to avoid

removal by pleasing Congress, which creates the

here-and-now subservience to another branch that

raises separation-of-powers problems." The

Impeachment Clause of the Constitution can

hardly be thought to be undermined because of

non—use.

106 S.Ct. at 3189 n. 5 (citation omitted).

In this case, the removal provisions in the Ethics

Act and in the Attorney General’s regulation are

identical. [FN52] In general, they provide that the

Attorney General may remove Walsh for cause only.

What differentiates the two schemes is that the

Attorney General may rescind or amend the

regulation, thereby withdrawing the delegated

authority or Walsh’s security of tenure, whereas in

order to effect the parallel result under the Ethics

Act, the Congress and the President, or Congress

overriding a veto, would have to legislate to repeal

the statute, arguably a less likely development.

North appears to argue that Walsh’s more secure
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status under the Ethics Act, combined with the fact

that under the Act’s removal provisions the court

that appointed him would review his removal,

creates in Walsh a "here-and-now subservience" to

the Special Division and, under Bowsher, compels

us to reach the merits of his constitutional challenge.

[FN53]

FN52. Compare 28 U.S.C. § 596 with 28 CPR. §

600.3, 52 Fed.Reg. at 7272. In particular, the

grounds for removal are identical.

FN53. Brief of Appellant at 37-38.

In Bowsher, the constitutional claim was "ripe"

because the removal provision, by making the

Comptroller General the servant of the Congress and

not of the President, necessarily had an immediate

and real impact on how he performed his duties.

[FN54] *61 **276 Under the Balanced Budget and

Emergency Deficit Control Act of 1985, the

Comptroller General’s duties involved the question

of how to allocate scarce government monies; as

illustrated by the budget controversies from which

that Act emerged, it is particularly in the context of

fiscal policy that "th[e] system of division and

separation of powers produces conflicts, confusion,

and discordance..." Bowsher v. Synar, 106 S.Ct. at

3187. In that context, too, one’s institutional

allegiance goes a long way, if not all the way, in

determining how one acts: or, as is often said of

such interbranch conflicts, where one stands depends

upon where one sits. The three-judge district court

opinion [FN55] on which Bowsher relied for its

ripeness analysis makes the point that assertion of

the authority to remove has an impact distinct from

the mere possibility that an officer will in fact be

removed. [FN56] "It is the prior assertion of

authority to remove embodied in the tenure statute

that has the immediate effect, and presumably the

immediate purpose, of causing the Comptroller

General to look to the legislative branch rather than

the President for guidance" in making his day-to-day

budgetary decisions under the Deficit Reduction

Act. Synar v. United States, 626 F.Supp. at 1393

(emphasis added). Thus the Comptroller General--

out of a "presumed desire to avoid removal by

pleasing Congress"--would be significantly

influenced in making decisions determining, in

substantial part, whether the petitioners would

receive anticipated federal benefits. Id. at 1392. So

viewed, the Supreme Court in Bowsher was
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virtually compelled to conclude that the separation

of powers question was ripe for review even though

the removal provision had not been exercised and, in

fact, might never be. [FN57]

FN54. As the district court in Synar v. United

States perceptively observed, a similar analysis

applied with respect to bankruptcy judges whose

terms, under the Bankruptcy Code, expired after

fourteen years. In explaining why the Supreme

Court reached the constitutional challenge to that

provision in Northern Pipeline Construction Co. v.

Marathon Pipe Line Co., 458 U.S. 50, 102 S.Ct.

2858, 73 L.Ed.2d 598 (1982), the district court

stated that: It is true, of course, that the expiration

of fourteen years was certain to occur while in the

present case congressional removal is not. But that

is quite irrelevant to whether the two provisions

differ in their immediate impact, so that one is more

"ripe" than the other. The immediate impact in

Northern Pipeline came not from the certainty of

expiration of fourteen years, but from the

bankruptcy judge’s awareness of the possibility of

nonreappointment. It is his presumed desire to

avoid that possibility by pleasing the appointing

power, just as in the present case it is the

Comptroller General’s presumed desire to avoid

removal by pleasing Congress, which creates the

here-and-now subservience to another branch that

raises separation-of-powers problems. Synar v.

United States, 626 F.Supp. 1374, 1392 (D.D.C.

1986). In a similar vein, the district court

analogized the "immediate effect" that Congress’

latent removal power had on the Comptroller

General to the effect that "an agency’s formal

assertion (by rule) of the power" to "punish [ ]

certain conduct" has on a party whose conduct is so

regulated. Id. at 1393, comparing Abbott

Laboratories v. Gardner.

FN55. Synar v. United States, 626 F.Supp. 1374

(D.D.C.1986).

FN56. Citing Abbott Laboratories v. Gardner, 387

U.S. 136, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967).

FN57. We do not read Bowsher, however, to hold

that the constitutionality of a statute is ripe for

review any time a party raises a separation of

powers claim. For example, suppose, improbably,

that Congress transferred the National Weather

Service from the Department of Commerce to the
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Administrative Office of the United States Courts,

and that this prompted someone--perhaps an

employee who had hoped to move up within the

Commerce Department--to bring a declaratory

judgment suit challenging the move on separation of

powers grounds. In terms purely of when that issue

would be "ripe" for judicial review, it is difficult to

see how the change in allegiances occasioned by the

move would realistically have any effect on how the

Service’s employees perform their duties.

Accordingly, it would not be unreasonable for a

court to consider such a declaratory judgment action

unripe until a plaintiff complains of some conduct

by the newly—moved Service that would likely have

been different if it had remained within the

Department of Commerce.

In contrast, while North claims to suffer a harm

from the removal provisions of the Ethics Act that

he challenges as unconstitutional, he does not

identify any way in which this "here-and—now"

effect is even arguably felt by him. [FN58] We

have already held that the Attorney General’s

parallel appointment provides Walsh with the legal

authority, independent of the Ethics Act, to conduct

the grand jury investigation from which this case

arises. In light of this parallel source of authority,

any harm to North that is a sufficiently direct and

immediate consequence of the Ethics Act must

involve an investigative or prosecutorial activity that

Walsh would not undertake if he depended for his

authority solely upon the Attorney General’s

regulation. In other words, North could only feel

an immediate impact from the Act’s removal

provisions at this juncture if Walsh, without the

benefit of the Act, would not take a certain action

out of fear that the Attorney General would rescind

or amend the regulation in order to abolish or limit

his authority thereunder, but with the Act in place

does so act, disregarding the risk that the Attorney

General will remove him or limit *62 **277 his

authority because the Special Division acts as the

guarantor of his authority under the Ethics Act.

FN58. Instead, North instances various ex parte

contacts between Walsh and his associates and the

Special Division. He has not made it clear,

however, how he thinks these contacts adversely

affect him here and now; at most he could be read

to imply that, if the Special Division were ever to

review Walsh’s removal by the Attorney General, it

would so identify itself with him as to bias its
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judgment. This implication is no more a present

effect, however, than the hypothetical removal to

which it relates.

There is not the slightest reason to believe,

however, that Walsh would not have convened the

grand jury and issued the challenged subpoena to

North if the Ethics Act did not exist. The Attorney

General, by creating the Office of Independent

Counsel: Iran/Contra in the image of the

independent counsel’s office under the Ethics Act,

intended that Walsh would conduct his investigation

just as he would pursuant to his identical authority

under the Ethics Act so that, even if the Act were

held unconstitutional, its absence would not in any

way impair Walsh’s investigation or prosecutions.

In fact, the Attorney General stated as much in the

preamble to the regulation. [FN59]

FN59. See 52 Fed.Reg. at 7270-71.

Furthermore, even if Walsh had acted in a manner

demonstrably beyond the Attorney General’s

delegation of authority, during the course of this

investigation but apart from issuing this subpoena, it

would be of no avail to North on this appeal. In

accordance with the principles we announced in

Deaver v. Seymour, and in our opinion remanding

this case to the district court, North may litigate

only the lawfulness of the specific subpoena issued

to him, not that of such other investigative or

prosecutorial actions as Walsh may undertake.

[FN60]

FN60. As we said in Deaver v. Seymour, see supra

note 18, and as the district court said in North v.

Walsh and Meese, see supra note 16, courts do not,

except in very limited circumstances not alleged

here, entertain the claim of a person subject to a

criminal investigation that the investigation is

unlawful and must therefore be enjoined. Courts

exercise this restraint because, as Justice

Frankfurter explained, "[b]earing the discomfiture

and cost of a prosecution for crime even by an

innocent person is one of the painful obligations of

citizenship." Cobbledick v. United States, 309 U.S.

323, 325, 60 S.Ct. 540, 541, 84 L.Ed. 783 (1940).

In previously remanding this case to the district

court, we found a narrow pre-indictment exception

to this rule, under which a recalcitrant grand jury

witness, such as North, may raise the claim that his

or her subpoena was "applied for and issued under

the signature of unauthorized persons." In re Sealed

Case, supra note 19, 827 F.2d at 778. This

exception, though, was not intended to swallow the

general rule barring judicial interference with the

conduct of a grand jury proceeding. As a result, in

asserting that the subpoena issued to him was

"unduly burdensome or otherwise unlawful," United

States v. Ryan, 402 U.S. at 532, 91 S.Ct. at 1582,

North may raise only those issues that relate to the

specific subpoena with which he refused to comply.

He may not rely upon the fortuitous circumstance of

receiving that subpoena to effect an end run around

the rule we announced in Deaver v. Seymour and in

so doing challenge the entire investigation.

III. CONCLUSION

North appeals the district court’s order holding

him in contempt, challenging the legal authority of

Independent Counsel Walsh and his associate

counsel to conduct the grand jury that issued the

subpoena with which he has refused to comply. We

hold that Walsh and his associate counsel derive the

necessary legal authority from the Attorney

General’s regulation of March 5, 1987, regardless of

whether they also have this authority pursuant to

their appointments under the Ethics Act. North’s

challenge to ‘the subpoena does not make his

constitutional challenge to the removal provisions of

the Ethics Act reviewable at this time. [FN61]

FN61. Buckley v. Valeo does not suggest a

contrary result. In that decision, which involved a

suit for declaratory judgment, the Supreme Court

held ripe for review a separation of powers

challenge to Congress’ appointment of Federal

Election Commission members, 424 U.S. at 113-18,

96 S.Ct. at 679-82, to whom Congress had given

"extensive rulemaking and adjudicative powers " and

"direct and wide ranging " enforcement powers over

the conduct of political elections. Id. at 110-11, 96

S.Ct. at 678. Moreover, the Court found that "the

Commission ha[d} undertaken to issue rules and

regulations," and that "[w]hile many of its other

functions remain[ed] as yet unexercised," that

exercise was nevertheless "all but certain." 424

U.S. at 116-17, 96 S.Ct. at 681. Although the

politically-related nature of the Commission’s duties

and the present exercise of some powers and the

"all but certain" exercise of others might not in

themselves render "ripe" the separation of powers

claim in a declaratory judgment setting, the Court
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relied heavily upon the additional consideration that

"Congress was understandably most concerned with

obtaining a final adjudication of as many issues as

possible" as swiftly as possible. Id. at 117, 96

S.Ct. at 681. Cf. Duke Power Co. v. Carolina

Env. Study Group, 438 U.S. 59, 82, 98 S.Ct. 2620,

2635, 57 L.Ed.2d 595 (1978). The configuration of

factors that rendered the constitutional claim in

Buckley ripe are not present here. Most

importantly, whereas Congress expressed a desire

for prompt review of the Federal Election

Commission’s authority, the Ethics Act contains no

parallel provision. Moreover, as we have

indicated, supra note 60, courts properly view

declaratory actions such as that in Buckley with

considerable disfavor in the criminal context; yet

for the court today to reach North’s constitutional

claim would, as a practical matter, have the same

effect as entertaining a declaratory action.

*63 **278 The judgment of the district court is

therefore

Affirmed .

WILLIAMS, Circuit Judge, concurring and

dissenting:

I concur in the court’s opinion insofar as it

upholds the authority of Independent Counsel Walsh

and his subordinates under the Attorney General’s

regulations creating "Independent Counsel: Iran/

Contra" (the "Regulations"). I write separately on

that issue only to explain why I regard any

revocation of the Regulations as free from judicial

review, a factor that greatly facilitates my agreement

with the conclusion that Walsh’s appointment under

the Regulations can be squared with the

Appointments Clause, Art. 11, § 2.

I dissent from the court’s conclusion in that

Counsel Walsh’s regulatory authority renders

North’s attack on the Ethics in Government Act

unripe.

I. REVOCABILITY OF THE REGULATIONS

North contends that Counsel Walsh’s tenure under

the Regulations violates the Appointments Clause,

Art. II, § 2, by constituting him a "superior officer"

whose appointment is not made pursuant to that

clause, i.e., by the President with the advice and
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consent of the Senate. The court responds that since

the Attorney General can rescind the Regulation "at

any time," Majority ("Maj") at 56, Counsel Walsh

is merely filling a part of the office of the Attorney

General " ’for a limited time and under special and

temporary conditions,’ " id. (citing United States v.

Eaton, 169 U.S. 331, 343, 18 S.Ct. 374, 379, 42

L.Ed. 767 (1898)). Eaton upheld the non-

presidential appointment of a vice consul to

temporarily wield all the powers of an ailing consul,

even though Art. II, § 2 specifically identifies

consuls as "superior officers." Accordingly, Walsh’s

similarly defeasible appointment is also valid. So

far, I agree.

A premise of my sharing this conclusion is my

belief that the Attorney General’s revocation of the

Regulations would be unreviewable. [FNl] Such

revocation would, I believe, be exempt from judicial

review as a decision "committed to agency

discretion by law." 5 U.S.C. § 701(a)(2) (1982).

FNl. Of course superior officers are typically (and

perhaps necessarily) dismissible by the President at

will, so it may seem ironic to suggest that ease of

dismissal facilitates upholding the appointment

under the Regulations. But ease of dismissal by the

Attorney General‘clearly establishes that Walsh is

not a superior officer under the Regulations, thus

reconciling his powers with the fact of his not

having been appointed by the President.

The Supreme Court has long recognized that "the

Executive Branch has exclusive authority and

absolute discretion to decide whether to prosecute a

case." United States v. Nixon, 418 U.S. 683, 693,

94 S.Ct. 3090, 3100, 41 L.Ed.2d 1039 (1974)

(citing Confiscation Cases, 7 (U.S.) Wall 454, 19

L.Ed. 196 (1869)) (other citations omitted); see

also United States v. Batchelder, 442 U.S. 114,

123-24, 99 S.Ct. 2198, 2203-04, 60 L.Ed.2d 755

(1979); Bordenkircher v. Hayes, 434 U.S. 357,

364, 98 S.Ct. 663, 668, 54 L.Ed.2d 604 (1978). It

recently reaffirmed this principle emphatically.

Heckler v. Chaney, 470 U.S. 821, 832, 105 S.Ct.

1649, 1656, 84 L.Ed.2d 714 (1985) (agency

decision not to enforce "presumptively

unreviewable"); Wayte v. United States, 470 U.S.

598, 607, 105 S.Ct. 1524, 1531, 84 L.Ed.2d 547

(1985) ("the Government retains ’broad discretion’

as to whom to prosecute"). In both Wayte and

Chaney the Court found judicial review peculiarly
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inappropriate. See Wayte, 470 U.S. at 607, 105

S.Ct. at 1531 ("the decision to prosecute is

particularly ill-suited to judicial review"); Chaney,

470 U.S. at 831, 105 S.Ct. at 1656 ("the general

unsuitabiilty for judicial review *64 **279 of

agency decisions to refuse enforcement ").

The Court identified factors militating in favor of

discretion and against review, all of which are

applicable here. Assuming the existence of a

"technical violation," Chaney, 470 U.S. at 831, 105

S.Ct. at 1656, enforcement decisions depend upon a

multiplicity of concerns, all within the expertise of

the agency: likelihood of success, relation to overall

enforcement goals, and status within the agency’s

priorities. Chaney, 470 U.S. at 831-32, 105 S.Ct.

at 1655-56; Wayte, 470 U.S. at 607, 105 S.Ct. at

1531. Such a decision involves an agency’s

comparison of expected cost and return for the

particular case against the impact of deploying those

resources elsewhere--a decision that can hardly be

made without a grasp of the full range of

enforcement possibilities before the agency. The

administrator has this grasp (or should); a

reviewing court does not. The Court further noted

that judicial intervention into prosecutorial decisions

"delays the criminal proceeding, threatens to chill

law enforcement ..., and may undermine

prosecutorial effectiveness by revealing the

Govemment’s enforcement policy." Wayte, 470

U.S. at 607, 105 S.Ct. at 1531; see also Chaney,

470 U.S. at 834, 105 S.Ct. at 1657.

The Attorney General’s issuance or revocation of

regulations such as the ones in question is similarly

discretionary. In substance the Regulations simply

implement his organization of his department. Such

decisions, like the ones in Chaney and Wayte, turn

on the relationship between numerous factors as to

which the Attorney General is expert, and the courts .

are not. Again they revolve around agency resource

allocation priorities: potentialities for administrative

confusion or duplication, economies of effort

deriving from characteristics of the decisions being

made, and--perhaps most relevant to the present

case——the de facto priorities that are likely to emerge

from the structure. (Streamlined, special-focus sub-

agencies are likely to be relatively single-minded;

commitment of an issue to such a sub—agency is an

assignment of special priority to the field in

question.) The traditional presumption of

nonreviewability of prosecutorial decisions applies

by analogy here.

There are, to be sure, limits on the presumption of

nonreviewability, but none that appears applicable to

this case. Absent a claim that an agency decision

was based on some impermissible factor--a belief

that the agency lacked jurisdiction (or general policy

amounting to total abdication), or unjustifiable

criteria such as race or the accused’s exercise of

statutory or constitutional rights, see Chaney, 470

U.S. at 833 n. 4, 838, 105 S.Ct. at 1656 n. 4,

Wayte, 470 U.S. at 608, 105 S.Ct. at 1531--the

only basis for finding reviewability would be

congressional provision of guidelines detailed

enough to provide the courts with "law to apply,"

and thus a basis for review. Chaney, 470 U.S. at

833, 105 S.Ct. at 1659; see also Citizens to

Preserve Overton Park v. Volpe, 401 U.S. 402,

410, 91 S.Ct. 814, 820, 28 L.Ed.2d 136 (1971).

As in Chaney, the search for any "law to apply " is

singularly unproductive. The sources of authority

invoked by the Attorney General speak in the

broadest imaginable terms: 5 U.S.C. § 301

(generally authorizing heads of departments to

promulgate regulations); 28 U.S.C. § 509 (vesting

in the Attorney General virtually all functions of

"other officers" of the Department of Justice (i.e.,

officers other than those specified in immediately

prior sections»; id. § 510 (stating that the Attorney

General "may from time to time make such

provisions as he considers appropriate authorizing

the performance by any other officer, employee, or

agency of the Department of Justice of any function

of the Attorney General"); id. § 515(a) (allowing

the Attorney General, or any other officer of the

Department, "or any attorney specially appointed by

the Attorney General under law," to conduct various

legal proceedings, including grand jury

proceedings).

Accordingly, the revocation and promulgation of

the Regulations appear committed to agency

discretion by law.

.This conclusion makes dismissal of North’s Art.

II, § 2 attack on the Regulations a comparatively

simple matter. Given *65 **280 the Attorney

General’s complete legal freedom to dispose of

Counsel Walsh by revocation of the Regulations,

Walsh is no more a "superior officer" under the

Regulations than was the vice consul appointed in
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Eaton to exercise consular duties until the executive

removed him at its pleasure.

In view of my position on judicial review of

revocation, I need not address the Art. 11, § 2 issue

that would be presented if such an act by the

Attorney General were reviewable. It is plainly a

more difficult case.

11. THE RIPENESS OF NORTH’S ATTACK ON

THE ACT, GIVEN THE VALIDITY OF THE

REGULATIONS

All members of the court agree that Walsh has

valid authority under the Regulations. [FN2] The

remaining question is whether, notwithstanding that

authority, there is any occasion to consider North’s

attacks on Walsh’s tenure under the Act. Under the

doctrinal terminology of Bowsher v. Synar, --- U.S.

----, 106 S.Ct. 3181, 92 L.Ed.2d 583 (1986), the

problem is whether the issue is "ripe. "

FN2. At least for me, this is subject to a caveat

based on possible intertwining of the Regulations

with the Act. See infra, p. 69.

North contends that, notwithstanding any

authority under the Regulations, ‘ Walsh’s

incremental tenure under the Act——his independence

of the executive and possible subservience to the

Special Court and Congress [FN3]--is so great as to

affect his conduct "here-and—now." Clearly the gulf

between the two forms of legal tenure is huge. The

Attorney General is legally free to sweep the

Regulations aside at will. Under the Act, by

contrast, the Attorney General must establish

"cause," and, perhaps most important, must

convince the Special Court that there has been no

error "of fact or law" in that finding. Thus the

Special Court, which selected Walsh and might well

be expected to view him as its protege, exercises

effectively de novo review over dismissal. The

Regulation affords gossamer tenure, the Act steel.

FN3. North notes that the Special Court’s decision

to vest in the Independent Counsel far broader

jurisdiction than that proposed by the Attorney

General followed communications to the Special

Court from members of the then minority of the

Senate Judiciary Committee, urging such an

expansion. Letter from Joseph R. Biden, Jr., et al.

to Special Division for Independent Counsel (Dec.
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9, 1986). The episode suggests a point that should

be borne in mind throughout: the label

"independent" is not necessarily descriptive of true

relations. Powers abhors a vacuum. Unhitching

the Independent Counsel from the executive may

make the office naturally prone to domination by

the branch that represents its primary competitor.

That the Act’s incremental tenure is likely to

affect Walsh’s day-to-day, "here-and-now" conduct

seems indisputable. As I read the cases, this

likelihood permits one against whom the distorted

authority is wielded to raise separation-of-powers

challenges to the legislation creating the distortion.

And this is true, I believe, even though the object of

the exercise of authority (here North) cannot directly

trace the injuring exercise (service of a subpoena

duces tecum ) to the distorting element in Walsh’s

authority.

In challenges to the authority of a non-Article III

court on the grounds that the challenger is entitled to

a court enjoying Article III’s exceptional tenure

provisions, the assumption that inadequate tenure

may prejudice the challenger is so automatic that it

usually goes unmentiOned. See, e. g., Northern

Pipeline Construction Co. v. Marathon Pipe Line

Co., 458 US 50, 102 S.Ct. 2858, 73 L.Ed.2d 598

(1982); Palmore v. United States, 411 US. 389, 93

S.Ct. 1670, 36 L.Ed.2d 342 (1973); Crowell v.

Benson, 285 ms. 22, 52 S.Ct. 285, 76 L.Ed. 598

(1932); cf. Ex parte Bakelite Corp., 279 US. 438,

49 S.Ct. 411, 73 L.Ed. 789 (1929). On at least one

occasion, however, the Court explicitly stated that

there was no need to inquire into the actual conduct

of the decisiomnaker, or to trace his or her rulings

to influence from any institution on which, by virtue

of the tenure arrangements, he or she might be

dependent. See Glidden Co. v. Zdanok, 370 US.

530, 533, 82 S.Ct. 1459, 1463, 8 L.Ed.2d 671

(1962).

*66 **281 In Bowsher the Court extended this

principle--automatic inference of distorting effects

from unconstitutional tenure--from the context of

claims to an Article III tribunal to that of a general

separation-of-powers attack on an officer’s tenure.

It treated as "ripe" the issue whether Congress’s

power to remove the Comptroller General

invalidated its effort to vest certain executive powers

in him under the Gramm—Rudman-Hollings Act

(more formally, the Balanced Budget and
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Emergency Deficit Control Act of 1985, PIE. “99-

177, 99 Stat. 1037, 2 U.S.C.A. § 901 et seq. (West

Supp.1987)). Ripeness was created, the Court

found, by the Comptroller General’s "here-and-now

subservience" to Congress. 106 S.Ct. at 3189 n. 5.

(The footnote adopted the analysis of the district

court, Synar v. United States, 626 F.Supp. 1374,

1392 (D.D.C.1986), which relied explicitly on one

of the Article 111 cases, Northern Pipeline.)

In evaluating the Bowsher Court’s standards for

linking the tenure defect to plaintiffs’ harm, one

must examine the role of the Comptroller General

under Gramm-Rudman. In each year the Directors

of the Office of Management and Budget ("OMB")

and the Congressional Budget Office ("CBO") (the

executive’s and Congress’s champions, respectively)

were to prepare estimates of the deficit for the

coming year. If the estimated deficit exceeded

specified amounts, each director was to calculate

program reductions pursuant to rules provided in the

act. See Synar, 626 F.Supp. at 1377. They were to

forward these estimates and program reductions to

the Comptroller General, who was to issue his

report on the same issues. He in turn was to

forward that report to the President, who was bound

to implement his findings. When the Bowsher

action was brought, one round of this had occurred--

through the issuance of a presidential implementing

order. Id.

Among the plaintiffs was a union of government

employees, whose cost-of-living adjustments

(COLAs) had already been suspended, and were

about to be canceled, pursuant to that order. Id. at

1380-81. Thus its members were injured by the

operation of the act. But the union evidently made

no effort to trace the size of the cutbacks emerging

from the Comptroller General’s edict to his

subservience to Congress. If the CBO’s deficit

estimates were larger than OMB’s, thus compelling

more severe cutbacks, neither court bothered to

mention it. If OMB and CBO split on the union

members’ COLAs and the Comptroller General’s

decision leaned unduly toward CBO’s, again neither

court alluded to the point. Clearly neither

considered direct evidence of the distorting effect

necessary to the outcome.

Another feature of Bowsher is directly relevant

here. The Senate, defending the Comptroller

General’s role, noted that his removal could occur
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only'bY‘means of a joint resolution, which to take

legal effect would require either the President’s

approval or passage by two thirds of both houses.

See id. at 1393 & n. 21. Accordingly, it argued that

the court need no more consider the removal

provision than it need consider the obvious and ,

omnipresent possibility that Congress might later

pass a law purporting to remove him. The district

court responded that the tenure provision had "the

immediate effect, and presumably the immediate

purpose, of causing the Comptroller General to look

to the legislative branch rather than the President for

guidance." [FN4] Id. at 1393.

FN4. The Supreme Court, though noting that the

dismissal resolution could be vetoed, merely

observed that the veto could be overridden. 106

S.Ct. at 3189-90 11. 7. It did not address the

similarity between Congress’s asserted power to

remove by resolution under the act and the

underlying, inescapable possibility of its trying to

do so by a new statute.

The district court opinion thus manifests great

sensitivity to the likelihood that subtle variations in

the quality of tenure will affect conduct. In

Bowsher, Congress’s merely signaling its ability to

discharge the Comptroller General was enough,

even though the ability signaled was no more than

what existed anyway. And neither the district court

nor the Supreme Court demanded any showing

whatsoever that the alleged illegality of the tenure

would *67 **282 move the Comptroller General in

a direction hostile to plaintiffs’ interests.

Buckley v. Valeo, 424 US 1, 113-18, 96 S.Ct.

612, 679—81, 46 L.Ed.2d 659 (1976), manifests the

same approach. Parties expecting their interests to

be affected by future rulings of the Federal Election

Commission challenged the means by which its

members were to be chosen, invoking both the

Appointments Clause and more general separation—

of-powers principles. Even though nothing

whatsoever had happened to these parties (in

contrast to North, who faces prison for non-

obedience to the subpoena ), the Court found the

issue ripe. The Court broadly observed:

Party litigants with sufficient concrete interests at

stake may have standing to raise constitutional

questions of separation of powers with respect to

an agency designated to adjudicate their rights.

424 US. at 117-18, 96 S.Ct. at 681 (citing cases
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including traditional Article III cases, Palmore and

Glidden ). In Buckley the Court perceived the

timing of the case as the primary problem and did

not address the strength of the link between the

defects in appointment process and the plaintiffs’

expected injuries. Thus a fair reading of Buckley is

that Glidden ’s automatic inference of distorted

conduct from defects in allegiance is of general

applicability and not confined to claims to an Article

III tribunal.

Thus not only the Supreme Court’s standard

treatment of Article III claims, but also Bowsher and

Buckley support hospitable treatment for

constitutional challenges to tenure arrangements

(indeed, under Buckley, structural defects in

allegiance generally). The Court has been ready to

infer the prospect of distortions in conduct from the

illegality in tenure, without more. The inference is

hardly a wild leap. The maxim "Where you stand

depends on where you sit" (your viewpoint depends

on your position or interest) suggests folk

recognition of the point. And the founders’

adoption of Article III’s extraordinary tenure

arrangements reflects it at the most sophisticated

level of political thought. (Perhaps judges’

sensitivity on the point stems from their being

beneficiaries of Article III’s unmatched tenure

provisions.) What is most striking is the Court’s

willingness to draw the inference without specific

proof—~indeed without so much as a hint of

connection.

But this willingness is by no means inexplicable.

Despite widespread recognition of the causal link

between allegiance and stance, it may rarely be

susceptible of direct proof. In fact direct proof

might often require embarrassing and inappropriate

inquiries into thought processes, cf. United States v.

Morgan, 313 U.S. 409, 421—22, 61 S.Ct. 999,

1004, 85 L.Ed. 1429 (1941) (explaining impropriety

of judicial inquiry into thought processes of

administrators); Wayte v. United States, 470 U.S.

at 607, 105 S.Ct. at 1531 (explaining harm that

might flow from judicial inquiry into thought

processes underlying prosecutorial decisions). As a

result, insistence on proof would likely put courts to

a choice between permitting such dubious inquiries

or denying relief to claims based on unconstitutional

tenure. The Supreme Court appears to have avoided

that dilemma by making the inference of distorted

conduct automatic.
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Nor 'is the logic of the automatic inference

confined to claims of entitlement to an Article III

court. Whenever the Constitution is construed to

forbid a given arrangement of tenure (or allegiance),

courts may infer that the framers believed the

arrangement would distort conduct; thus Bowsher

and Buckley. [FN5]

FNS. At the ripeness stage, of course, the inference

of distorting effect is drawn on the basis of an

assumption arguendo that there is a substantive

illegality. Once the merits are reached, obviously,

the courts may uphold the challenged arrangement.

See, e.g., Palmore v. United States, 411 U.S. 389,

93 S.Ct. 1670, 36 L.Ed.2d 342 (1973); Crowell v.

Benson, 285 U.S. 22, 52 S.Ct. 285, 76 L.Ed. 598

(1932); United States v. Woodley, 751 F.2d 1008

(9th Cir.1985) (en bane), cert. denied, 475 U.S.

1048, 106 S.Ct. 1269, 89 L.Ed.2d 577 (1986).

Nothing in this opinion should be understood to

reflect any view on the merits of North’s claim.

North’s challenge to the Act is that it subjects him

to coercive process by a man who is free to

disregard constraints that would operate on a

member of the executive *68 **283 branch. These

constraints are at their core the presence of

competing priorities, including not merely other

possible lines of inquiry and offenses, but also the

need for sensitivity to the inquiry’s possible impact

on foreign relations. [FN6] Walsh’s subordinates

have already, in open court, stated his position to be

that in the event of any clash between his judgment

on such matters, and that of the executive branch, he

is the final judge. Exhibit 1 to Reply Brief for

Appellant. Though North has not directly traced the

subpoena to Walsh’s utter freedom from the

executive branch, the inference is more readily

drawn than the similar inference in Bowsher,

Buckley, or the Article III cases.

FN6. Walsh enjoys full prosecutorial discretion

within the rather large domain confided to him

under the Regulation and Act: the potential impact

of constitutionally questionable allegiances is

correspondingly broad. In Bowsher, the discretion

exercised by the Comptroller General, though

enough to rank as "executive," 106 S.Ct. at 3191—

92, was comparatively narrow, and the potential

congressional influence correspondingly so.

***
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The parties have not framed the issue in terms of

standing, but we have an independent duty to satisfy

ourselves that standing exists. Under the view

taken by the Court in Bowsher, there can be little

doubt that the three predicates of constitutional

standing exist: North will suffer injury in fact

either from going to prison or from being forced by

that prospect to comply with the subpoena duces

tecum; Walsh’s subpoena is the direct cause of his

injury; and a court order quashing the subpoena

would redress his injury. See Allen v. Wright, 468

U.S. 737, 751, 104 S.Ct. 3315, 3324, 82 L.Ed.2d

556 (1984).

It is useful, however, to explore some difficulties in

this analysis, both to satisfy the standing inquiry

and to derive such light as it may shed on the

ripeness issue. Walsh might argue (though he

hasn’t) that the illegality alleged (a faulty tenure

arrangement) is not the cause of North’s injury,

pointing to his alternative authority under the

Regulations. Similarly, quashing the subpoena may

be a null remedy if Walsh, abjuring his authority

under the Act and explicitly invoking only the

Regulations, were to issue another one. A

judgment quashing the subpoena would presumably

leave him free to do so, even though it explicitly

held the Act unconstitutional. Thus, North’s claims

of causation and redressability appear suspect under

the typically rigorous standing inquiry. See, e.g.,

id.; Simon v. Eastern Kentucky Welfare Rights

Organization, 426 U.S. 26, 96 S.Ct. 1917, 48

L.Ed.2d 450 (1976); Warth v. Seldin, 422 U.S.

490, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975).

In Bowsher, however, the Court’s brief standing

discussion (which basically incorporated the district

court’s analysis) indicates that for claims of

unconstitutional tenure a relaxed concept of

causation applies. See Bowsher, 106 S.Ct. at 3186;

Synar, 626 F.Supp. at 1380-81. The district court

found injury in fact (and, implicitly, the requisite

causation) in the suspension of COLAs and in the

prospect of their cancellation. Synar, 626 F.Supp.

at 1380-81. It viewed this causal connection as

enough, without any suggestion that the Comptroller

General’s disputed tenure actually caused his

decision to be any more adverse to the union than it

would have been if his tenure had been

constitutionally correct.

The district court’s analysis can readily be applied
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here: the contempt and the subpoena cause the

harm, their extinction will redress it. But this does

not answer the question that the district court

neither posed nor answered: what is the causal link

between the illegality (i.e., that part of the

legislation said to render it unlawful) and the harm?

The answer to that question, I believe, must lie in

the same reasoning developed in the ripeness

context: that in the context of a constitutional attack

on tenure provisions, distorted conduct may be

inferred automatically from faulty allegiances.

Redressability poses a slightly different problem.

The district court found redressability in Bowsher in

the fact that invalidation of the automatic deficit

reduction process would prevent the impending

cancellation *69 **284 of benefits. While under

Gramm-Rudman’s "fallback" provisions Congress

might itself enact the cancellation, that possibility—-

patently a lesser risk—-would not undermine the

effectiveness of invalidating the provisions for

automatic reduction. See Synar, 626 F.Supp. at

1381.

The present case is different. If quashing the

subpoena and invalidating the Act were to leave

Walsh completely free to proceed, would North’s

injury be redressed at all? The answer lies in the

substantive rulings that would be possible if the

court reached the merits. A court accepting North’s

arguments on the vmerits might find that the

momentum of Walsh’s investigation—-built initially

on the challenged tenure--would assuredly carry it

forward to the identical point. ’If so, the court

would have to consider whether there had been so

great an intertwining of the Regulations with the Act

as to call for invalidation of both. Such a remedy

would, of course, leave the Attorney General free

to repromulgate the Regulations (shorn,

presumably, of their references to procedures under

the Act). But the remedy would break the

momentum, and negate the allegedly

unconstitutional influence. As the panel majority

finds no ripeness, and none of us has reached the

merits, I need not try to resolve these issues. But I

believe the analysis establishes that the selection of

proper redress would turn on the conclusions

reached by the court on the merits; there is no

inherent obstacle to adequate redress.

***
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Where a person is the object of the exercise of

authority by one whose tenure he seeks to challenge

on constitutional grounds (at least ones involving

separation of powers), the courts are ready to infer

that the allegedly defective tenure has played a

significant role in bringing about that exercise of

authority and its tendency to injure plaintiff. Here,

the inference that North's predicament stems from

the questioned tenure is at least as plausible as the

parallel inference in Bowsher or the Article III

cases, in my judgment far more so. See also

Buckley, 424 U.S. at 113-18, 96 S.Ct. at 679-81.

Accordingly I believe his claim to be ripe and

would reach the merits.

END OF DOCUMENT
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John L. BRADY, Petitioner,

v.

STATE OF MARYLAND.

No. 490.

Supreme Court of the United States

Argued March 18 and 19, 1963.

Decided May 13, 1963.

Proceeding fc’r post-conviction relief. Dismissal

of the petition by the trial court was affirmed by the

Maryland Court of Appeals, 226 Md. 422, 174

A.2d 167, which remanded the case for retrial on

the question of punishment but not the question of

guilt. On certiorari, the Supreme Court, speaking

through Mr. Justice Douglas, held that where the

question of admissibility of evidence relating to guilt

or innocence was for the court under Maryland law,

and the Maryland Court of Appeals held that

nothing in the suppressed confession of petitioner’s

confederate could have reduced petitioner’s offense

below murder in the first degree, the decision of that

court to remand the case, because of such confession

withheld by the prosecution, for retrial on the issue

of punishment only did not deprive petitioner of due

process. '

Affirmed.

Mr. Justice Harlan and Mr. Justice Black

dissented.

[1] FEDERAL COURTSW 503

170Bk503

Decision of Maryland Court of Appeals on

petitioner’s appeal in post-conviction proceeding,

remanding case for retrial on question of punishment

but not on question of guilt was "final judgment"

within statute relating to federal Supreme Court

review of final judgments by certiorari. Code

Md.1957, art. 27, §413; Code Supp. Md. art. 27,

§ 645A et seq; 28 U.S.C.A. § 1257(3);

U.S.C.A.Const Amend. 14.

See publication Words and Phrases for other judicial

constructions and definitions.

[2] CONSTITUTIONAL LAW 4’? 268(5)
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92k268(5)

Formerly 92k257

Prosecution’s action, on defendant’s request to

examine extra-judicial statements made by

defendant’s confederate, in withholding one such

statement, in which confederate admitted he had

done actual killing, denied due process as

guaranteed by Fourteenth Amendment.

U.S.C.A.Const. Amend. 14.

[3] CONSTITUTIONAL LAW 4’: 268(5)

92k268(5)

Formerly 92k257

Suppression by prosecution of evidence favorable to

an accused upon request violates due process where

evidence is material either to guilt or to punishment,

irrespective of good faith or bad faith of

prosecution. U.S.C.A.Const. Amend. 14.

[4] CRIMINAL LAW ($29 734

110k734

Under Maryland law, despite constitutional

provision that jury in criminal case are judges of

law, as well as of fact, trial courts pass upon

admissibility of evidence which jury may consider

on issue of innocence or guilt of accused.

Const.Md. art. 15, §5.

[5]. FEDERAL COURTS (a: 371

170Bk371

State courts, state agencies and state legislatures are

final expositors of state law under our federal

regime. Const. Md. art 15, § 5.

[6] CONSTITUTIONAL LAW 4: 271

92k27l

Where question of admissibility of evidence relating

to guilt or innocence was for court under Maryland

law, and Maryland Court of Appeals ruled that

suppressed confession of confederate would not have

been admissible on issue of guilt or innocence since

nothing in confession could have reduced

petitioner’s offense below murder in first degree,

remandment of case, because of such confession

withheld by prosecution, for retrial on issue of

punishment but not on issue of guilt did not deprive

petitioner of due process. Code Md.1957, art. 27 , §

413; Code Supp.Md. art. 27, § 645A et seq.;

Const.Md. art. 15, § 5; U.S.C.A.Const. Amend.

14.
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**1195 *84 E. Clinton Bamberger,” Jr.,

Baltimore, Md., for petitioner.

Thomas W. Jamison, 111, Baltimore, Md., for

respondent.

Opinion of the Court by Mr. Justice DOUGLAS,

announced by Mr. Justice BRENNAN.

Petitioner and a companion, Boblit, were found

guilty of murder in the first degree and were

sentenced to death, their convictions being affirrned

by the Court of Appeals of Maryland. 220 Md. 454,

154 A.2d 434. Their trials were separate, petitioner

being tried first. At his trial Brady took the stand

and admitted his participation in the crime, but he

claimed that Boblit did the actual killing. And, in

his summation to the jury, Brady’s counsel conceded

that Brady was guilty of murder in the first degree,

asking only that the jury return that verdict ’without

capital punishment.’ Prior to the trial petitioner’s

counsel had requested the prosecution to allow him

to examine Boblit’s extrajudicial statements.

Several of those statements were shown to him; but

one dated July 9, 1958, in which Boblit admitted the

actual homicide, was withheld by the prosecution

and did not come to petitioner’s notice until after he

had been tried, convicted, and sentenced, and, after

his conviction had been affirmed.

[1] Petitioner moved the trial court for a new trial

based on the newly discovered evidence that had

been suppressed by the prosecution. Petitioner’s

appeal from a denial of that motion was dismissed

by the Court of Appeals without prejudice to relief

under the Maryland *85 Post Conviction Procedure

Act. 222 Md. 442, 160 A.2d 912. The petition for

post-conviction relief was dismissed by the trial

court; and on appeal the Court of Appeals held that

suppression of the evidence by the prosecution

denied petitioner due process of law and remanded

the case for a retrial of the question of punishment,

not the question of guilt. 226 Md. 422, 174 A.2d

167. The case is here on certiorari, 371 U.S. 812,

83 S.Ct. 56, 9 L.Ed.2d 54.‘ [FNl]

FNl. Neither party suggests that the decision below

is not a ’fmal judgment’ within the meaning of 28

U.S.C. s 1257(3), and no attack on the

reviewability of the lower court’s judgment could be

successfully maintained. For the general rule that

’Final judgment in a criminal case means sentence.

Page 2

The sentence is the judgment’ (Berrnan v. United

States, 302 U.S. 211, 212, 58 S.Ct. 164, 166, 82

L.Ed. 204) cannot be applied here. If in fact the

Fourteenth Amendment entitles petitioner to a new

trial on the issue of guilt as well as punishment the

ruling below has seriously prejudiced him. It is the

right to a trial on the issue of guilt ’that presents a

serious and unsettled question’ (Cohen v. Beneficial

Industrial Loan Corp., 337 U.S. 541, 547, 69 S.Ct.

1221, 1226, 93 L.Ed. 1528) that ’is fundamental to

the further conduct of the case’ (United States v.

General Motors Corp., 323 U.S. 373, 377, 65 S.Ct.

357, 359, 89 L.Ed. 311). This question is

’independent of, and unaffected by’ (Radio Station

WOW v. Johnson, 326 U.S. 120, 126, 65 S.Ct.

1475, 1479, 89 L.Ed. 2092) what may transpire in

a trial at which petitioner can receive only a life

imprisonment or death sentence. It cannot be

mooted by such a proceeding. See Largent v.

Texas, 318 U.S. 418, 421—422, 63 S.Ct. 667, 668--

669, 87 L.Ed. 873. Cf. Local No. 438 Const. and

General Laborers’ Union v. Curry, 371 U.S. 542,

549, 83 S.Ct. 531, 536, 9 L.Ed.2d 514.

**1196 The crime in question was murder

committed in the perpetration of a robbery.

Punishment for that crime in Maryland is life

imprisonment or death, the jury being empowered to

restrict the punishment to life by addition of the

words ’without capital punishment.’ 3

Md.Ann.Code, 1957, Art. 27, s 413. In Maryland,

by reason of the state constitution, the jury in a

criminal case are ’the Judges of Law, as well as of

fact.’ Art. XV, s 5. The question presented is

whether petitioner was denied a federal right when

the Court of Appeals restricted the new trial to the

question of punishment.

*86 [2] We agree with the Court of Appeals that

suppression of this confession was a violation of the

Due Process Clause of the Fourteenth Amendment.

The Court of Appeals relied in the main on two

decisions from the Third Circuit Court of Appeals--

United States ex rel. Almeida v. Baldi, 195 F.2d

815, 33 A.L.R.2d 1407, and United States ex rel.

Thompson v. Dye, 221 F.2d 763--which, we agree,

state the correct constitutional rule.

This ruling is an extension of Mooney v.

Holohan, 294 U.S. 103, 112, 55 S.Ct. 340, 342, 79

L.Ed. 791, where the Court ruled on what

nondisclosure by a prosecutor violates due process:
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’It is a requirement that cannot be deemed”tb be

satisfied by mere notice and hearing if a state has

contrived a conviction through the pretense of a

trial which in truth is but used as a means of

depriving a defendant of liberty through a

deliberate deception of court and jury by the

presentation of testimony known to be perjured.

Such a contrivance by a state to procure the

conviction and imprisonment of a defendant is as

inconsistent with the rudimentary demands of

justice as is the obtaining of a like result by

intimidation ’

In Pyle v. Kansas, 317 U.S. 213, 215--216, 63

S.Ct. 177, 178, 87 L.Ed. 214, we phrased the rule

in broader terms:

’Petitioner’s papers are inexpertly drawn, but they

do set forth allegations that his imprisonment

resulted from perjured testimony, knowingly used

by the State authorities to obtain his conviction,

and from the deliberate suppression by those same

authorities of evidence favorable to him. These

allegations sufficiently charge a deprivation of

rights guaranteed by the Federal Constitution,

and, if proven, would entitle petitioner to release

from his present custody. Mooney v. Holohan,

294 U.S. 103, 55 S.Ct. 340, 79 L.Ed. 791.’

*87 The Third Circuit in the Baldi case construed

that statement in Pyle v. Kansas to mean that the

’suppression of evidence favorable’ to the accused

was itself sufficient to amount to a denial of due

process. 195 F.2d, at 820. In Napue v. Illinois, 360

U.S. 264, 269, 79 S.Ct. 1173, 3 L.Ed.2d 1217, we

extended the test formulated in Mooney v. Holohan

when we said: ’The same result obtains when the

State, although not soliciting false evidence, allows

it to go uncorrected when it appears.’ And see

Alcorta v. Texas, 355 U.S. 28, 78 S.Ct. 103, 2

L.Ed.2d 9; Wilde v. Wyoming, 362 U.S. 607, 80

S.Ct. 900, 4 L.Ed.2d 985. Cf. Durley v. Mayo,

351 U.S. 277, 285, 76 S.Ct. 806, 811, 100 L.Ed.

1178 (dissenting opinion).

[3] We now hold that the suppression by the

prosecution of evidence favorable to an accused

upon request violates **1197 due process where the

evidence is material either to guilt or to punishment,

irrespective of the good faith or bad faith of the

prosecution.

The principle of Mooney v. Holohan is not
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punishment of society for misdeeds of a prosecutor

but avoidance of an unfair trial to the accused.

Society wins not only when the guilty are convicted

but when criminal trials are fair; our system of the

administration of justice suffers when any accused is

treated unfairly. An inscription on the walls of the

Department of Justice states the proposition candidly

for the federal domain: ’The United States wins its

point whenever justice is done its citizens in the

courts.’ [FN2] A prosecution that withholds

evidence on demand of an accused which, if made

available, *88 would tend to exculpate him or

reduce the penalty helps shape a trial that bears

heavily on the defendant. That casts the prosecutor

in the role of an architect of a proceeding that does

not comport with standards of justice, even though,

as in the present case, his action is not ’the result of

guile,’ to use the words of the Court of Appeals.

226 Md., at 427, 174 A.2d, at 169.

FN2. Judge Simon E. Sobeloff when Solicitor

General put the idea as follows in an address before

the Judicial Conference of the Fourth Circuit on

June 29, 1954: ’The Solicitor General is not a

neutral, he is an advocate; but an advocate for a

client whose business is not merely to prevail in the

instant case. My client’s chief business is not to

achieve victory but to establish justice. We are

constantly reminded of the now classic words

penned by one of my illustrious predecessors,

Frederick William Lehmann, that the Government

wins its point when justice is done in its courts.’

The question remains whether petitioner was

denied a constitutional right when the Court of

Appeals restricted his new trial to the question of

punishment. In justification of that ruling the Court

of Appeals stated:

’There is considerable doubt as to how much good

Boblit’s undisclosed confession would have done

Brady if it had been before the jury. It clearly

implicated Brady as being the one who wanted to

strangle the victim, Brooks. Boblit, according to

this statement, also favored killing him, but he

wanted to do it by shooting. We cannot put

ourselves in the place of the jury and assume what

their views would have been as to whether it did

or did not matter whether it was Brady’s hands or

Boblit’s hands that twisted the shirt about the

victim’s neck. * * * (I)t would be ’too dogmatic’

for us to say that the jury would not have attached

any significance to this evidence in considering
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the punishment of the defendant Brady.

’Not without some doubt, we conclude that the

withholding of this particular confession of

Boblit’s was prejudicial to the defendant Brady. *

a: a:

’The appellant’s sole claim of prejudice goes to

the punishment imposed. If Boblit’s withheld

confession had been before the jury, nothing in it

could have reduced the appellant Brady’s offense

below murder in the first degree. We, therefore,

see no occasion to retry that issue.’ 226 Md., at

429--430, 174 A.2d, at 171. (Italics added.)

*89 If this were a jurisdiction where the jury was

not the judge of the law, a different question would

be presented. But since it is, how can the Maryland

Court of Appeals state that nothing in the suppressed

confession could have reduced petitioner’s offense

’below murder in the first degree’? If, as a matter

of Maryland law, juries in criminal cases could

determine the admissibility of such evidence on the

issue of innocence or guilt, the question would seem

to be foreclosed.

[4][5][6] But Maryland’s constitutional provision

making the jury in criminal **1198 cases ’the

Judges of Law’ does not mean precisely what it

seems to say. [FN3] The present status of that

provision was reviewed recently in Giles v. State,

229 Md. 370, 183 A.2d 359, appeal dismissed, 372

U.S. 767, 83 S.Ct. 1102, where the several

exceptions, added by statute or carved out by

judicial construction, are reviewed. One of those

exceptions, material here, is that ’Trial courts have

always passed and still pass upon the admissibility

of evidence the jury may consider on the issue of the

innocence or guilt of the accused.’ 229 Md., at 383,

183 A.2d, at p. 365. The cases cited make up a

long line going back nearly a century. Wheeler v.

State, 42 Md. 563, 570, stated that instructions to

the jury were advisory only, ’except in regard to

questions as to what shall be considered as

evidence.’ And the court ’having such right, it

follows of course, that it also has the right to

prevent counsel from arguing against such an

instruction.’ Bell v. State, 57 Md. 108, 120. And

see Beard v. State, 71 Md. 275, 280, 17 A. 1044,

1045, 4 L.R.A. 675; Dick v. State, 107 Md. 11,

21, 68 A. 286, 290. Cf. Vogel v. State, 163 Md.

267, 162 A. 705.

FN3. See Dennis, Maryland’s Antique
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Constitutional Thorn, 92 U. of Pa.L.Rev. 34, 39,

43; Prescott, Juries as Judges of the Law: Should

the Practice be Continued, 60 Md.St.Bar

Assn.Rept. 246, 253—-254.

*90 We usually walk on treacherous ground when

we explore state law, [FN4] for state courts, state

agencies, and state legislatures are its final

expositors under our federal regime. But, as we

read the Maryland decisions, it is the court, not the

jury, that passes on the ’admissibility of evidence’

pertinent to ’the issue of the innocence or guilt of

the accused.’ Giles v. State, supra. In the present

case a unanimous Court of Appeals has said that

nothing in the suppressed confession ’could have

reduced the appellant Brady’s offense below murder

in the first degree.’ We read that statement as a

ruling on the admissibility of the confession on the

issue of innocence or guilt. A sporting theory of

justice might assume that if the suppressed

confession had been used at the first trial, the

judge’s ruling that it was not admissible on the issue

of innocence or guilt might have been flouted by the

jury just as might have been done if the court had

first admitted a confession and then stricken it from

the record. [FN5] But we cannot raise that trial

strategy to the dignity of a constitutional right and

say that the deprival of this defendant of that

sporting chance through the use of a *91 bifurcated

trial (cf. Williams v. New York, 337 U.S. 241, 69

S.Ct. 1079, 93 L.Ed. 1337) denies him due process

or violates the Equal Protection Clause of the

Fourteenth Amendment.

FN4. For one unhappy incident of recent vintage

see Oklahoma Packing Co. v. Oklahoma Gas &

Electric Co., 309 U.S. 4, 60 S.Ct. 215, 84 L.Ed.

447, 537, that replaced an earlier opinion in the

same case, 309 U.S. 703.

FN5. ’In the matter of confessions a hybrid

situation exists. It is the duty of the Court to

determine from the proof, usually taken out of the

presence of the jury, if they were freely and

voluntarily made, etc., and admissible. If admitted,

the jury is entitled to hear and consider proof of the

circumstances surrounding their obtention, the

better to determine their weight and sufficiency.

The fact that the Court admits them clothes them

with no presumption for the jury’s purposes that

they are either true or were freely and voluntarily

made. However, after a confession has been
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admitted and read to the jury the judge may fiiange

his mind and strike it out of the record. Does he

strike it out of the jury’s mind?’ Dennis,

Maryland’s Antique Constitutional Thorn, 92 U. of

Pa.L.Rev. 34, 39. See also Bell v. State, supra, 57

Md. at 120; Vogel v. State, 163 Md., at 272, 162

A., at 706--707.

Affirmed.

Separate opinion of Mr. Justice WHITE.

1. The Maryland Court of Appeals declared, ’The

suppression or withholding by the State of material

evidence exculpatory to an accused is a violation

**1199 of due process’ without citing the United

States Constitution or the Maryland Constitution

which also has a due process clause. [FN*] We

therefore cannot be sure which Constitution was

invoked by the court below and thus whether the

State, the only party aggrieved by this portion of the

judgment, could even bring the issue here if it

desired to do so. See New York City v. Central

Savings Bank, 306 U.S. 661, 59 S.Ct. 790, 83

L.Ed. 1058; Minnesota v. National Tea Co., 309

U.S. 551, 60 S.Ct. 676, 84 L.Ed. 920. But in any

event, there is no cross-petiton by the State, nor has

it challenged the correctness of the ruling below that

a new trial on punishment was called for by the

requirements of due process. In my view, therefore,

the Court should not reach the due process question

which it decides. It certainly is not the case, as it

may be suggested, that without it we would have

only a state law question, for assuming the court

below was correct in finding a violation of

petitioner’s rights in the suppression of evidence,

the federal question he wants decided here still

remains, namely, whether denying him a new trial

on guilt as well as punishment deprives him of equal

protection. There is thus a federal question to deal

with in this Court, cf. Bell v. Hood, 327 U.S. 678,

66 S.Ct. 773, 90 L.Ed. 939, *92 wholly aside from

the due process question involving the suppression

of evidence. The majority opinion makes this

unmistakably clear. Before dealing with the due

process issue it says, ’The question presented is

whether petitioner was denied a federal right when

the Court of Appeals restricted the new trial to the

question of punishment.’ After discussing at some

length and disposing of the suppression matter in

federal constitutional terms it says the question still

to be decided is the same as it was before: ’The
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question remains whether petitioner was denied a

constitutional right when the Court of Appeals

restricted his new trial to the question of

punishment. ’

FN* Md.C0nst., Art. 23; Home Utilities Co., Inc.,

v. Revere Copper & Brass, Inc., 209 Md. 610, 122

A.2d 109; Raymond v. State ex rel. Szydlouski,

192 Md. 602, 65 A.2d 285; County Com’rs of

Anne Arundel County v. English, 182 Md. 514, 35

A.2d 135, 150 A.L.R. 842; Oursler v. Tawes, 178

Md. 471, 13 A.2d 763.

The result, of course, is that the due process

discussion by the Court is wholly advisory.

2. In any event the Court’s due process advice

goes substantially beyond the holding below. I

would employ more confining language and would

not cast in constitutional form a broad rule of

criminal discovery. Instead, I would leave this task,

at least for new, to the rule—making or legislative

process after full consideration by legislators,

bench, and bar.

3. I concur in the Court’s disposition of

petitioner’s equal protection argument.

Mr. Justice HARLAN, whom Mr. Justice

BLACK joins, dissenting.

I think this case presents only a single federal

question: did the order of the Maryland Court of

Appeals granting a new trial, limited to the issue of

punishment, violate petitioner’s Fourteenth

Amendment right to equal protection? [FNl] In my

opinion an affirmative answer would *93 be

required if the Boblit statement would have been

admissible on the issue of guilt at petitioner’s

original trial. This indeed seems to be the clear

implication of this Court’s opinion.

FNl. I agree with my Brother WHITE that there is

no necessity for deciding in this case the broad due

process questions with which the Court deals at pp.

1196--1197 of its opinion.

The Court, however, holds that the Fourteenth

Amendment was not infringed because it considers

the Court of Appeals’ opinion, and the other

Maryland cases dealing with Maryland’s

constitutional provision making juries in criminal
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cases ’the Judges of Law, as **1200 well as of fact,’

as establishing that the Boblit statement would not

have been admissible at the original trial on the issue

of petitioner’s guilt.

But I cannot read the Court of Appeals’ opinion

with any such assurance. That opinion can as

easily, and perhaps more easily, be read as

indicating that the new trial limitation followed from

the Court of Appeals’ concept of its power, under s

6456 of the Maryland Post Conviction Procedure

Act, Md.Code, Art. 27 (1960 Cum.Supp.) and Rule

870 of the Maryland Rules of Procedure, to fashion

appropriate relief meeting the peculiar circumstances

of this case, [FN2] rather than from the view that

the Boblit statement would have been relevant at the

original trial only on the issue of punishment. 226

Md., at 430, 174 A.2d, at 171. This interpretation

is indeed fortified by the Court of Appeals’ earlier

general discussion as to the admissibility of third-

party confessions, which falls short of saying

anything that is dispositive *94 of the crucial issue

here. 226 Md., at 427--429, 174 A.2d, at 170.

[FN3]

FN2. Section 645G provides in part: ’If the court

finds in favor of the petitioner, it shall enter an

appropriate order with respect to the judgment or

sentence in the former proceedings, and any

supplementary orders as to rearraignment, retrial,

custody, bail, discharge, correction of sentence, or

other matters that may be necessary and proper.’

Rule 870 provides that the Court of Appeals ’will

either affirm or reverse the judgment from which

the appeal was taken, or direct the manner in which

it shall be modified, changed or amended.’

FN3. It is noteworthy that the Court of Appeals did

not indicate that it was limiting in any way the

authority of Day v. State, 196VMd. 384, 76 A.2d

729. In that case two defendants were jointly tried

and convicted of felony murder. Each admitted

participating in the felony but accused the other of

the homicide. On appeal the defendants attacked

the trial court’s denial of a severance, and the State

argued that neither defendant was harmed by the

statements put in evidence at the joint trial because

admission of the felony amounted to admission of

guilt of felony murder. Nevertheless the Court of

Appeals found an abuse of discretion and ordered

separate new trials on all issues.
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Nor do I find anything in any of the other

Maryland cases cited by the Court (ante, p. 1197)

which bears on the admissibility vel non of the

Boblit statement on the issue of guilt. None of these

cases suggests anything more relevant here than that

a jury may not ’overrule’ the trial court on questions

relating to the admissibility of evidence. Indeed

they are by no means clear as to what happens if the

jury in fact undertakes to do so. In this very case,

for example, the trial court charged that ’in the final

analysis the jury are the judges of both the law and

the facts, and the verdict in this case is entirely the

jury’s responsibility.’ (Emphasis added.)

Moreover, uncertainty on this score is

compounded by the State’s acknowledgment at the

oral argument here that the withheld Boblit

statement would have been admissible at the trial on

the issue of guilt. [FN4]

FN4. In response to a question from the Bench as

to whether Boblit’s statement, had it been offered at

petitioner’s original trial, would have been

admissible for all purposes, counsel for the State,

after some colloquy, stated: ’It would have been,

1

yes.

In this state of uncertainty as to the proper answer

to the critical underlying issue of state law, and in

view of the fact that the Court of Appeals did not in

terms *95 address itself to the equal protection

question, I do not see how we can properly resolve

this case at this juncture. I think the appropriate

course is to vacate the judgment of the State Court

of Appeals and remand the case to that court for

further consideration in light of the governing

constitutional principle stated at the outset of this

opinion. Cf. Minnesota v. National Tea Co., 309

U.S. 551, 60 S.Ct. 676, 84 L.Ed. 920.

END OF DOCUMENT
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UNITED STATES of America, Appellee,

v.

David Isser GREENE, Appellant.

No. 94-2572.

United States Court of Appeals,

Eighth Circuit.

Submitted Oct. 10, 1994.

Decided Nov. 29, 1994.

Defendant was convicted in the United States

District Court for the District of Minnesota, David

S. Doty, J ., of mail fraud and providing prohibited

object to federal prisoner, and he appealed. The

Court of Appeals held that defendant who pled

guilty to mail fraud and providing prohibited object

to federal prisoner made sufficient objections to

facts related in presentence report regarding amount

of fraud and abuse of trust or use of special skill

necessary to trigger trial court’s obligation to hold

evidentiary hearing.

Reversed and remanded.

[1] CRIMINAL LAW 4% 986.4(1)

110k986.4(1)

Defendant who pled guilty to mail fraud and

providing prohibited object to federal prisoner made

sufficient objections to facts related in presentence

report regarding amount of fraud and abuse of trust

or use of special skill necessary to trigger trial

court’s obligation to hold evidentiary hearing;

defendant objected to presentence report in timely

fashion and requested evidentiary hearing.

U.S.Dist.Ct.Ru1es D.Minn., Rule 83.10(f);

U.S.S.G. § 381.3, 18 U.S.C.A.App.

[2] CRIMINAL LAW e: 1311

1 10k13l 1

Government bore burden of proof on disputed issues

of fact where they related to factors which would

enhance defendant’s sentence.

[3] CRIMINAL LAW aw 986.4(1)

110k986.4(1)

Once defendant objects to presentence report, court

must either make finding as to whether disputed fact

exists or state that it will not take the disputed'fact

into account; if the sentencing court chooses to
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make finding with respect to disputed facts, it must

do so on basis of evidence, and not presentence

report.

*384 Nathan Lewin, Washington, DC, argued

(Alison E. Grossman, on the brief), for appellant.

Douglas R. Peterson, Asst. U.S. Atty., argued

(Jon M. Hopeman, Asst. U.S. Atty., on the brief),

for appellee.

Before McMILLIAN, Circuit Judge, BRIGHT,

Senior Circuit Judge, and MORRIS SHEPPARD

ARNOLD, Circuit Judge.

PER CURIAM.

David Isser Greene, an Orthodox Jewish rabbi,

appeals the district court’s sentence imposed under

the Federal Sentencing Guidelines (hereinafter

U.S.S.G.). Greene pleaded guilty to mail fraud and

to providing a prohibited object to a federal

prisoner, stemming from his agreement to arrange a

Jewish divorce (also known as a "get”) for a federal

prison inmate. Greene entered into a plea agreement

which, among other things, set forth the sentencing

guidelines recommendations of the parties that the

amount of the fraud equaled $5,500 and that Greene

did not abuse his position of trust or use a special

skill.

The district court, however, rejected this

sentencing guideline aspect of the plea agreement.

Thereafter, the district court, without holding an

evidentiary hearing and relying on and adopting the

findings of the probation officer, determined that

Greene intended to inflict a loss of approximately

$50,000 and abused his position of trust or used a

special skill at the time he perpetrated his scheme.

The district court sentenced Greene to five months

of imprisonment, five months of home detention and

two years of supervised release.

Greene appeals, arguing that the district court

erred by determining the amount of loss he intended

to inflict and that he abused his position of trust

without holding an evidentiary hearing. For the

reasons that follow, we reverse and remand for

resentencing.

I. BACKGROUND
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Since 1988, appellant David Isser Greene, a

thirty-one-year-old rabbi, has served as director of

the Chabad-Lubavitch Hospitality House of

Rochester, Minnesota. Initially, Greene provided

volunteer services for federal prison imnates at the

Rochester Federal Medical Center ("FMC

Rochester"). In 1990, he became a contract rabbi at

a weekly salary of $50, providing Jewish religious

services to the inmates at FMC Rochester.

Samuel Dagan, an inmate at FMC Rochester,

attended religious services arranged by Chabad—

Lubavitch at FMC Rochester. Greene agreed to

arrange a get for Dagan. A Jewish divorce requires

that a document be specifically handwritten by a

scribe and signed by two witnesses on the express

direction of the husband.

According to Greene, Dagan independently agreed

to contribute $50,000 to the Chabad—Lubavitch

organization. Andrew Reisini, a paralegal for

Dagan’s attorney Michael Atkin, was handling

Dagan’s finances and stated that Greene had called

Atkin, requesting a "contribution" on behalf of

Dagan in the amount of "at least $2,000. "

In February 1993, during a meeting between

Dagan and Greene in the chapel at FMC Rochester,

Greene confirmed Dagan’s $50,000 pledge. Dagan

represented that the money would soon be available

because of an imminent settlement with a

Connecticut *385 bank. On May 8, 1993, Reisini

met with Greene at the Holiday Inn in Rochester and

gave Greene $500 in cash. On May 23, 1993,

Reisini sent Greene a $5,000 cashier’s check payable

to "Chabad-Lubavitch of Rochester, Rabbi Greene,

Director." An envelope containing a $100 bill was

included with the check. On May 25, 1994, Greene

met with Dagan at FMC Rochester and gave him the

envelope containing the $100 bill. During the

meeting, Dagan signed the purported last page of a

release that would make funds available from the

Connecticut bank.

Greene advised Reisini that he was going to attend

his sister’s wedding and see to Dagan’s divorce

proceedings in Israel. Greene claimed that, while in

New York before traveling to Israel, he would

proceed with the detailed and intricate religious

procedure of procuring the get, complicated by the

fact that Dagan was in jail and his wife lived in

Israel.
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After Greene returned to the United States, he met

with Reisini at the Minneapolis-St. Paul

International Airport. Reisini gave Greene a

cashier’s check made out to "Chabad-Lubavitch of

Rochester, Minnesota" in the amount of $45,000.

Greene was then arrested and charged in a four-

count indictment alleging three felonies and one

misdemeanor.

Greene pleaded guilty to mail fraud, in violation

of 18 U.S.C. § 1341 and to smuggling US

currency into a federal prison, in violation of 18

U.S.C. § 1791(a)(1), (b)(4), and (d)(l)(E). Greene

signed a plea agreement, agreeing to plead guilty to

one felony count and one misdemeanor count. In

the plea agreement, the parties specified the amount

of loss for guidelines purposes at $5,500 and

without any enhancement under U.S.S.G. § 3B1.3

for abuse of position of trust or use of special skill.

The plea agreement stated that the position of the

parties as to the applicable guidelines did not bind

the court and that Greene could not withdraw his

plea if the court rejected the recommendations of the

parties regarding the sentencing factors.

The presentence report, however, found that the

amount of loss was at least $50,000 and

recommended that Greene’s offense level be

increased two points for the facts "suggesting" an

abuse of a position of trust and use of a special skill.

On April 27, 1994, Greene moved for an

evidentiary hearing on the presentence report,

objecting to the determination that the amount of

loss equaled $50,000 and to the recommendation for

a two point enhancement for abuse of trust or use of

a special skill.

The district court, however, did not hold an

evidentiary hearing, and stated that an evidentiary

hearing is only necessary or appropriate where there

is a dispute over the facts. The district court

concluded that, in this case, there was no dispute

over the facts themselves, but a dispute over the

application of the facts to the law. Therefore, the

district court deemed an evidentiary hearing

unnecessary. At sentencing, the district court,

adopting the conclusions of the presentence report,

determined the amount of fraud at $50,000 and

increased Greene’s offense level by two points for

abuse of a position of trust and use of a special skill.

The district court determined that the factual
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record reflected that Greene demanded $50,000 to

obtain a get and the presentence report asserts that a

get actually costs between $200 and $500 to obtain.

The court, therefore, concluded that Greene

intended to inflict a loss of approximately $50,000.

(Sentencing Tr. at 5-7). Although mentioned at oral

argument but not raised as an issue on appeal,

counsel representing Greene on appeal, but not

representing him at the guilty plea or sentencing

hearing, questioned whether a high fee for a divorce

which was later obtained can amount to fraud.

Greene urged that the amount of loss should be

reduced by the expense he incurred by traveling to

Israel to obtain the get. The district court noted that

the trip coincided with his sister’s wedding, but

even if the court accepted Greene’s premise, the

guideline calculation would remain the same.

(Sentencing Tr. at 6-7). In addition, the district

court concluded that a two level enhancement was

appropriate because Greene had abused a position of

trust as a contract employee of the Bureau of Prisons

and because his special skills as a rabbi made it *386

significantly easier for him to commit the crime.

(Sentencing Tr. at 7-9).

As already stated, the district court sentenced

Greene to five months of imprisonment, five months

of home detention and two years of supervised

release under the split-sentence provision of

U.S.S.G. § 5C1.1(d)(2). If Greene’s objections

were sustained, however, his appropriate sentence

would fall within a sentencing range of zero to six

months. Greene then filed a request for release

pending appeal. We granted his request for release

and expedited his appeal.

II. DISCUSSION

[1] The parties agree that the district court denied

Greene an evidentiary hearing. This appeal thus

focuses on whether Greene made a sufficient

objection to facts related in the presentence report

which would trigger an obligation to hold an

evidentiary hearing.

In United States v. Hammer, 3 F.3d 266, 272 (8th I

Cir.1993), cert. denied, ——- U.S. ----, 114 S.Ct.

1121, 127 L.Ed.2d 430 (1994), we held that unless

a defendant has admitted the facts alleged in a

presentence report, the presentence report is not

evidence and not a legally sufficient bases for
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making“"findings on contested issues of fact. The

Hammer court also determined that:

[i]f a defendant objects to factual allegations in a

presentence report, the Court must either state that

the challenged facts will not be taken into account

at sentencing, or it must make a finding on the

disputed issue. See Fed.R.Crim.P. 32(c)(3)(D).

If the latter course is chosen, the government must

introduce evidence sufficient to convince the

Court by a preponderance of the evidence that the

fact in question exists.

Id. at 272-73 (quoting United States v. Streeter, 907

F.2d 781, 791-92 (8th Cir.1990)).

We first address whether Greene properly set forth

his objections to the factual findings of the

presentence report, requiring the court to hold an

evidentiary hearing under Hammer. Greene made a

timely written objection to the factual accuracy of

the presentence report under the procedure

established in the United States District Court for

the District of Minnesota Local Rule 83.10(f).

Nevertheless, at the sentencing hearing, the district

court explicitly rejected Greene’s request for an

evidentiary hearing to determine the amount of loss

attributable to Greene’s conduct and to determine

whether Greene abused his position of trust.

The Government argues that Greene did not

preserve his objections because he failed to

explicitly object at the sentencing hearing to the

factual findings of the district court and of the

presentence investigation. In addition, the

Government claims that by stipulating to the written

plea agreement, Greene admitted to facts tantamount

to a $50,000 loss and to abuse of trust and use of a

special skill. We disagree.

Here, the district court erred by assuming that no

dispute over the facts existed, but only a dispute

over the application of the law to the facts. In

addition to filing written objections, Greene’s

counsel specifically requested an evidentiary hearing

on the presentence report. This placed in dispute

the facts and inferences to be drawn from the facts.

[2][3] In this case, the record reflects that Greene

objected to the presentence report in a timely fashion

and requested an evidentiary hearing. The

government bears the burden of proof on the

disputed issues because they relate factors which

would enhance the sentence. As Hammer instructs,
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once a defendant objects 'to the presentence report,

the court must either make a finding as to whether

the disputed fact exists or state that it will not take

the disputed fact into account. Id. at 273. If the

sentencing court chooses to make a finding with

respect to the disputed facts, it must do so on the

basis of evidence, and not the presentence report.

Id. Hammer emphasizes that the court, not the

probation officer, must, upon an appropriate record,

be the fact—finder where a dispute exists.

On this record before us on appeal, the district

court did not follow the legal requirements set forth

in Hammer. Although the district court addressed

Greene’s objections at the sentencing hearing, the

court did not hold an evidentiary hearing at all.

Instead, the district court accepted the factual

narrative *387 plus ultimate facts and conclusions

arrived at by the probation officer in the presentence

report, that Greene intended to inflict a loss of

$50,000 and abused his position of trust or used a

special skill.

Accordingly, we reverse David Isser Greene’s

sentence and remand for an evidentiary hearing by

the district judge to find the amount of loss Greene

intended to inflict and to determine whether Greene

abused his position of trust or used a special skill

pursuant to U.S.S.G. § 331.3.

END OF DOCUMENT
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UNITED STATES, Petitioner,

' V. ~

Milton Dean BATCI-IELDER.

No. 78-776.

Argued April 18, 1979.

Decided June 4, 1979.

Defendant’s conviction of violating a provision of

Title IV of the Omnibus Crime Control and Safe

Streets Act of 1968 prohibiting previously convicted

felons from receiving a firearm that has traveled in

interstate commerce was affirmed by the United

States Court of Appeals for the Seventh Circuit, 581

F.2d 626, but the Court ordered the defendant’s

sentence reduced from five to a maximum of two

years. Certiorari was granted. The Supreme Court,

Mr. Justice Marshall, held that: (1) the defendant

was properly sentenced to five years under Title IV,

even though his conduct also violated a similar

provision of Title VII of the Omnibus Act, which

provided for a maximum two—year sentence, and (2)

as so construed, the statutory provisions at issue

were not void for vagueness, did not violate equal

protection or due process on the theory that they

allowed the prosecutor unfettered discretion in

selecting which of two penalties to apply, nor did

they impermissibly delegate to the executive branch

the Legislature’s responsibility to fix criminal

penalties.

Reversed.

[1] CONSTITUTIONAL LAW <€== 62(5.1)

92k62(5.1)

Formerly 92k62(5)

Previously convicted felon convicted of receiving

firearm that has traveled in interstate commerce

under Title IV of Omnibus Crime Control and Safe

Streets Act of 1968 was properly sentenced to five-

year maximum term authorized for violation of that

statute, even though his conduct also violated

similar provision of Title VII of Omnibus Act; as

so construed, statutory scheme was not void for

vagueness, did not violate equal protection or due

process on theory that they allowed prosecutor

unfettered discretion in selecting which of two

penalties to apply, nor did it impermissibly delegate

to executive branch the Legislature’s responsibility

to fix criminal penalties. 18 U.S.C.A. §§ 922(h),
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924(a); 18 U.S.C.A. App. § 1202(a).

[1] CONSTITUTIONAL LAW (1? 250.3(1)

92k250.3(1)

Previously convicted felon convicted of receiving

firearm that has traveled in interstate commerce

under Title IV of Omnibus Crime Control and Safe

Streets Act of 1968 was properly sentenced to five-

year maximum term authorized for violation of that

statute, even though his conduct also violated

similar provision of Title VII of Omnibus Act; as

so construed, statutory scheme was not void for

vagueness, did not violate equal protection or due

process on theory that they allowed prosecutor

unfettered discretion in selecting which of two

penalties to apply, nor did it impermissibly delegate

to executive branch the Legislature’s responsibility

to fix criminal penalties. 18 U.S.C.A. §§ 922(h),

924(a); 18 U.S.C.A. App. § 1202(a).

[1] CONSTITUTIONAL LAW er: 270(1)

92k270(1)

Previously convicted felon convicted of receiving

firearm that has traveled in interstate commerce

under Title IV of Omnibus Crime Control and Safe

Streets Act of 1968 was properly sentenced to five-

year maximum term authorized for violation of that

statute, even though his conduct also violated

similar provision of Title VII of Omnibus Act; as

so construed, statutory scheme was not void for

vagueness, did not violate equal protection or due

process on theory that they allowed prosecutor

unfettered discretion in selecting which of two

penalties to apply, nor did it impermissibly delegate

to executive branch the Legislature’s responsibility

to fix criminal penalties. 18 U.S.C.A. §§ 922(h),

924(a); 18 U.S.C.A. App. § 1202(a).

[1] WEAPONS 6F 3

406k3

Previously convicted felon convicted of receiving

firearm that has traveled in interstate commerce

under Title IV of Omnibus Crime Control and Safe

Streets Act of 1968 was properly sentenced to five-

year maximum term authorized for violation of that

statute, even though his conduct also violated

similar provision of Title VII of Omnibus Act; as

so construed, statutory scheme was not void for

vagueness, did not violate equal protection or due

process on theory that they allowed prosecutor

unfettered discretion in selecting which of two
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penalties to apply, nor did it impermissibly delegate

to executive branch the Legislature’s responsibility

to fix criminal penalties. 18 U.S.C.A. §§ 922(h),

924(a); 18 U.S.C.A. App. § 1202(a).

[1] WEAPONS «:7 17(8)

406k17(8) .

Previously convicted felon convicted of receiving

firearm that has traveled in interstate commerce

under Title IV of Omnibus Crime Control and Safe

Streets Act of 1968 was properly sentenced to five-

year maximum term authorized for violation of that

statute, even though his conduct also violated

similar provision of Title VII of Omnibus Act; as

so construed, statutory scheme was not void for

vagueness, did not violate equal protection or due

process on theory that they allowed prosecutor

unfettered discretion in selecting which of two

penalties to apply, nor did it impermissibly delegate

to executive branch the Legislature’s responsibility

to fix criminal penalties. 18 U.S.C.A. §§ 922(h),

924(a); 18 U.S.C.A. App. § 1202(a).

[2] CRIMINAL LAW («7-2 29(3)

1 10k29(3)

Formerly 110k29

When act violates more than one criminal statute,

government may prosecute under either so long as it

does not discriminate against any class of

defendants.

[3] DISTRICT AND PROSECUTING

ATTORNEYS (.7 8

131k8 v

Whether to prosecute and what charge to file or

bring before grand jury are decisions that generally

rest in prosecutor’s discretion.

[4] CRIMINAL LAW 67 1206.3(4)

110k1206.3(4)

Formerly 110k1208(2)

Just as defendant has no constitutional right to elect

which of two applicable federal statutes shall be

basis of his indictment and prosecution, neither is he

entitled to choose penalty scheme under which he

will be sentenced. U.S.C.A.Const. art. 2, §§ 2, 3;

28 U.S.C.A. §§ 515, 516.

**2198 Syllabus [FN*]

FN* The syllabus constitutes no part of the opinion

of the Court but has been prepared by the Reporter

Page 2

of Decisions for the convenience of the reader. See

United States v. Detroit Lumber Co., 200 US 321,

337, 26 S.Ct. 282, 287, 50 L.Ed. 499.

*114 Respondent was found guilty of violating 18

U.S.C. § 922(h), which is part of Title IV of the

Omnibus Crime Control and Safe **2199 Streets

Act of 1968 (Act). That provision prohibits

previously convicted felons from receiving a firearm

that has traveled in interstate commerce. The

District Court sentenced respondent under 18

U.S.C. § 924(a) to five years’ imprisonment, the

maximum term authorized for violation of § 922(h).

The Court of Appeals affirmed the conviction but

remanded for resentencing. Noting that the

substantive elements of § 922(h) and 18 U.S.C.App.

§ 1202(a), which is contained in Title VII of the

Act, are identical as applied to a convicted felon

who unlawfully receives a firearm, the court

interpreted the Act to allow no more than the 2-year

maximum sentence provided by § 1202(a).

Held: A defendant convicted of violating §

922(h) is properly sentenced under § 924(a) even

though his conduct also violates § 1202(a). Pp.

2201-2205.

(a) Nothing in the language, structure, or

legislative history of the Act suggests that because

of the overlap between §§ 922(h) and 1202(a), a

defendant convicted under § 922(h) may be

imprisoned for no more than the maximum term

specified in § 1202(a). Rather, each substantive

statute, in conjunction with its own sentencing

provision operates independently of the other. Pp.

2201-2202.

(b) The Court of Appeals erroneously relied on

three principles of statutory interpretation in

construing § 1202(a) to override the penalties

authorized by § 924(a). The doctrine that

ambiguities in criminal statutes must be resolved in

favor of lenity is not applicable here since there is

no ambiguity to resolve. Nor can § 1202(a) be

interpreted as implicitly repealing § 924(a)

whenever a defendant’s conduct might violate both

sections. Legislative intent to repeal must be

manifest in the " ’positive repugnancy between the

provisions.’ " United States v. Borden Co., 308

US. 188, 199, 60 S.Ct. 182, 188, 84 L.Ed. 181.

In this case, the penalty provisions are fully capable

of coexisting because they apply to convictions
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under different statutes. Finally, the maxim that

statutes should be construed to avoid constitutional

questions offers no assistance here, since this

principle applies only when an alternative

interpretation is fairly possible from the language of

the statute. There is simply no basis in *115 the Act

for reading the term "five" in § 924(a) to mean

“two." Pp. 2202-2203.

(c) The statutory provisions at issue are not void

for vagueness because they unambiguously specify

the activity proscribed and the penalties available

upon conviction. Although the statutes create

uncertainty as to which crime may be charged and

therefore what penalties may be imposed, they do so

to no greater extent that would a single statute

authorizing alternative punishments. So long as

overlapping criminal provisions clearly define the

conduct prohibited and the punishment authorized,

the notice requirements of the Due Process Clause

are satisfied. Pp. 2203-2204.

(d) Nor are the statutes unconstitutional under the

equal protection component or Due Process Clause

of the Fifth Amendment on the theory that they

allow the prosecutor unfettered discretion in

selecting which of two penalties to apply. A

prosecutor’s discretion to choose between §§ 922(h)

and 1202(a) is not "unfettered"; selectivity in the

enforcement of criminal laws is subject to

constitutional constraints. Whether to prosecute and

what charge to file or bring before a grand jury are

decisions that generally rest in the prosecutor’s

discretion. Just as a defendant has no constitutional

right to elect which of two applicable federal statutes

shall be the basis of his indictment and prosecution,

neither is he entitled to choose the penalty scheme

under which he will be sentenced. Pp. 2204-2205.

(e) The statutes are not unconstitutional as

impermissibly delegating to the Executive Branch

the Legislature’s responsibility ““2200 to fix

criminal penalties. Having clearly informed the

courts, prosecutors, and defendants of the

permissible punishment alternatives available under

each statute, Congress has fulfilled its duty. P.

2205.

581 F.2d 626, reversed.

Andrew J. Levander, Washington, D.C., for

petitioner, pro hac vice.

Page 3

Charles A. Bellows, Chicago, 111., for respondent.

Mr. Justice MARSHALL delivered the opinion of

the Court.

At issue in this case are two overlapping

provisions of the Omnibus Crime Control and Safe

Streets Act of 1968 (Omnibus Act). [FN 1] *116

sBoth prohibit convicted felons from

receivingfirearms, but each authorizes different

maximum penalties. We must determine whether a

defendant convicted of the offense carrying the

greater penalty may be sentenced only under the

more lenient provision when his conduct violates

both statutes.

FN1. 82 Stat. 197.

I

Respondent, a previously convicted felon, was

found guilty of receiving a firearm that had traveled

in interstate commerce, in violation of 18 U.S.C. §

922(h). [FN2] The District Court sentenced him

under 18 U.S.C. § 924(a) to five years’

imprisonment, the maximum term authorized for

violation of § 922(h). [FN3]

FN2. In pertinent part, 18 U.S.C. § 922(h)

provides: "It shall be unlawful for any person--"(l)

who is under indictment for, or who has been

convicted in any court of, a crime punishable by

imprisonment for a term exceeding one year; "(2)

who is a fugitive from justice; "(3) who is an

unlawful user of or addicted to marihuana or any

depressant or stimulant drug . . . or narcotic drug

. .; or "(4) who has been adjudicated as a mental

defective or who has been committed to any mental

institution; "to receive any firearm or ammunition

which has been shipped or transported in interstate

or foreign commerce."

FN3. Title 18 U.S.C. § 924(a) provides in relevant

part: "Whoever violates any provision of this

chapter . . . shall be fined not more than $5,000,

or imprisoned not more than five years, or both,

and shall become eligible for parole as the Board of

Parole shall determine."

The Court of Appeals affirmed the conviction but,

by a divided vote, remanded for resentencing. 581

F.2d 626 (CA7 1978). The majority recognized that
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respondent had been indicted and convicted under §

922(h) and that § 924(a) permits five years’

imprisonment for such violations. 581 F.2d, at 629.

However, noting that the substantive elements *117

of § 922(h) and 18 U.S.C.App. § 1202(a) are

identical as applied to a convicted felon who

unlawfully receives a firearm, the court interpreted

the Omnibus Act to allow no more than the 2—year

maximum sentence provided by § 1202(a). 581

F.2d, at 629. [FN4] In so holding, the Court of

Appeals relied on three principles of statutory

construction. Because, in its view, the "arguably

contradict [ory]" penalty provisions for similar

conduct and the "inconclusive" legislative history

raised doubt whether Congress had intended the two

penalty provisions to coexist, the court first applied

the doctrine that ambiguities in criminal legislation

are to be resolved in favor of the defendant. Id. at

630. **2201 Second, the court determined that

since § 1202(a) was "Congress’ last word on the

issue of penalty," it may have implicitly repealed the

punishment provisions of § 924(a). 581 F.2d, at

630. Acknowledging that the "first two principles

cannot be applied to these facts without some

difficulty, " the majority also invoked the maxim that

a court should, if possible, interpret a statute to

avoid constitutional questions. Id., at 630-631.

Here, the court reasoned, the "prosecutor’s power to

select one of two statutes that are identical except

for their penalty provisions" implicated "important

constitutional protections. " Id., at 631.

FN4. Section 1202(a) states: "Any person who--"(1)

has been convicted by a court of the United States

or of a State or any political subdivision thereof of a

felony, or "(2) has been discharged from the Armed

Forces under dishonorable conditions, or "(3) has

been adjudged by a court of the United States or of

a State or any political subdivision thereof of being

mentally incompetent, or "(4) having been a citizen

of the United States has renounced his citizenship,

or "(5) being an alien is illegally or unlawfully in

the United States, "and who receives, possesses, or

transports in commerce or affecting commerce,

after the date of enactment of this Act, any firearm

shall be fined not more than $10,000 or imprisoned

for not more than two years, or both." 18

U.S.C.App. § 1202(a).

*118 The dissent found no basis in the Omnibus

Act or its legislative history for engrafting the

penalty provisions of § 1202(a) onto §§ 922(h) and

Page 4

924(a). 581 F.2d, at 638—639. Relying on "the

long line of cases . . . which hold that where an act

may violate more than one criminal statute, the

government may elect to prosecute under either,

even if [the] defendant risks the harsher penalty, so

long as the prosecutor does not discriminate against

any class of defendants," the dissent further

concluded that the statutory scheme was

constitutional. Id., at 637.

We granted certiorari, 439 U.S. 1066, 99 S.Ct.

830, 59 L.Ed.2d 30 (1979), and now reverse the

judgment vacating respondent’s 5-year prison

sentence.

II

[1] This Court has previously noted the partial

redundancy of §§ 922(h) and 1202(a), both as to the

conduct they proscribe and the individuals they

reach. See United States v. Bass, 404 U.S. 336,

341-343, and n.9, 92 S.Ct. 515, 519-20, 30

L.Ed.2d 488 (1971). However, we find nothing in

the language, structure, or legislative history of the

Omnibus Act to suggest that because of this overlap,

a defendant convicted under § 922(h) may be

imprisoned for no more than the maximum term

specified in § 1202(a). As we read the Act, each

substantive statute, in conjunction with its own

sentencing provision, operates independently of the

other.

Section 922(h), contained in Title IV of the

Omnibus Act, prohibits four categories of

individuals from receiving "any firearm or

ammunition which has been shipped or transported

in interstate or foreign commerce." See n.2, supra.

Persons who violate Title IV are subject to the

penalties provided by § 924(a), which authorizes a

maximum fine of $5,000 and imprisomnent for up

to five years. See n.3, supra. Section 1202(a),

located in Title VII of the Omnibus Act, forbids five

categories of individuals from "receiv[ing], possess

[ing], or transport[ing] in commerce or affecting

commerce any firearm." This same section

authorizes a maximum fine of *119 $10,000 and

imprisonment for not more than two years. See n.4,

supra.

While §§ 922 and 1202(a) both prohibit convicted

felons such as petitioner from receiving firearms

[FNS] each Title unambiguously specifies the
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penalties available to enforce its substantive

prescriptions. Section 924(a) applies without

exception to "[w]hoever violates **2202 any

provision" of Title IV, and § 922(h) is patently such

a provision. See 18 U.S.C., ch. 44; 82 Stat. 226,

234; S.Rep. No. 1097, 90th Cong., 2d Sess., 20—

25, 117 (1968); U.S.Code Cong. & Admin.News

1968, p. 2112. Similarly, because Title VII’s

substantive prohibitions and penalties are both

enumerated in § 1202, its penalty scheme

encompasses only criminal prosecutions brought

under that provision. On their face, these statutes

thus establish that § 924(a) alone delimits the

appropriate punishment for violations of § 922(h).

FN5. Even in the case of convicted felons,

however, the two statutes are not coextensive. For

example, Title VII defines a felony as "any offense

punishable by imprisonment for a term exceeding

one year, but does not include any offense (other

than one involving a firearm or explosive) classified

as a misdemeanor under the laws of a State and

punishable by a term of imprisonment of two years

or less." 18 U.S.C.App. § 1202(c)(2). Under Title

IV, "a crime punishable by imprisonment for a term

exceeding one year," 18 U.S.C. § 922(h)(1),

excludes "(A) any Federal or State offenses

pertaining to antitrust violations, unfair trade

practices, restraints of trade, or other similar

offenses relating to the regulation of business

practices . . ., or "(B) any State offense (other than

one involving a firearm or explosive) classified by

the laws of the State as a misdemeanor and

punishable by a term of imprisonment of two years

or less." 18 U.S.C. § 921(a)(20). In addition, the

Commerce Clause elements of §§ 922(h) and

1202(a) may vary slightly. See Barrett v. United

States, 423 U.S. 212, 96 S.Ct. 498, 46 L.Ed.2d

450 (1976); Scarborough v. United States, 431

U.S. 563, 571—572, 97 S.Ct. 1963, 1968, 52

L.Ed.2d 582 (1977).

That Congress intended to enact two independent

gun control statutes, each fully enforceable on its

own terms, is confirmed by the legislative history of

the Omnibus Act. Section 922(h) derived from §

2(f) of the Federal Firearms Act of *120 1938, 52

Stat. 1251, and § 5 of that Act, 52 Stat. 1252,

authorized the same maximum prison term as §

924(a). Title IV of the Omnibus Act merely

recodified with some modification this "carefully

constructed package of gun control legislation,“

Page 5

which had been in existence for many years.

Scarborough v. United States, 431 U.S. 563, 570,

97 S.Ct. 1963, 1967, 52 L.Ed.2d 582 (1977); see

United States v. Bass, supra, 404 U.S., at 343 n.10,

92 S.Ct., at 520; 15 U.S.C. §§ 902, 905 (1964

ed.).

By contrast, Title VII was a "last-minute" floor

amendment, "hastily passed, with little discussion,

no hearings, and no report." United States v. Bass,

supra, at 344, and n.11, 92 S.Ct., at 520; see

Scarborough v. United States, supra, 431 U.S., at

569—570, and n.9, 97 S.Ct., at 1967. And the

meager legislative debates involving that amendment

demonstrate no intention to alter the terms of Title

IV. Immediately before the Senate passed Title VII,

Senator Dodd inquired whether it would substitute

for Title IV. 114 Cong.Rec. 14774 (1968). Senator

Long, the sponsor of the amendment, replied that §

1202 would "take nothing from" but merely "add

to" Title IV. 114 Cong.Rec. 14774 (1968).

Similarly, although Title VII received only passing

mention in House discussions of the bill,

Representative Machen made clear that the

amendment would "complement the gun-

control legislation contained in title IV." Id., at

16286. Had these legislators intended to pre-empt

Title IV in cases of overlap, they presumably would

not have indicated that the purpose of Title VII was

to complement Title IV. See Scarborough v. United

States, supra, at 573, 97 S.Ct., at 1968. [FN6]

*121 These discussions, together with the language

and structure of the Omnibus Act, evince Congress’

clear understanding that the two Titles would be

applied independently. [FN7]

FN6. Four months after enacting the Omnibus Act,

the same Congress amended and re-enacted Titles

IV and VH as part of the Gun Control Act of 1968.

82 Stat. 1213. This latter Act also ‘treats the

provisions of Titles IV and VII as independent and

self-contained. Title I of the Gun Control Act

amended Title IV, compare 82 Stat. 225 with 82

Stat. 1214, and Title III of the Gun Control Act

amended Title VII. Compare 82 Stat. 236 with 82

Stat. 1236. The accompanying legislative Reports

nowhere indicate that the sentencing scheme of §

1202(a) was to govern convictions under § 922.

See H.R.Conf.Rep. No. 1956, 90th Cong., 2d

Sess., 31, 34 (1968); S.Rep. No. 1501, 90th

Cong., 2d Sess., 21, 37 (1968); U.S.Code Cong.

& Admin.News 1968, p. 4410.
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FN7. The anomalies created by the CoiiMrt of

Appeals’ decision further suggest that Congress

must have intended only the penalties specified in §

924(a) to apply to violations of § 922(h). For

example, a person who received a firearm while

under indictment for murder would be subject to

five years’ imprisonment, since only § 922(h)

includes those under indictment for a felony. 18

U.S.C. § 922(h)(1). If he received the firearm after

his conviction, however, the term of imprisonment

could not exceed two years. Similarly, because §

922(h) alone proscribes receipt of ammunition, a

felon who obtained a single bullet could receive a 5-

year sentence, while receipt of a firearm would be

punishable by no more than two years’

imprisonment under § 1202(a). In addition, the

Court of Appeals’ analysis leaves uncertain the

result that would obtain if a sentencing judge

wished to impose a maximum prison sentence and a

maximum fine for conduct violative of both Titles.

The doctrine of lenity would suggest that the $5,000

maximum of § 924(a) and the 2-year maximum of §

1202(a) would apply. However, if the doctrine of

implied repeal controls, arguably the $10,000 fine

authorized by § 1202(a) could be imposed for a

violation of § 922(h). See infra, at 2203 .1

**2203 In construing § 1202(a) to override the

penalties authorized by § 924(a), the Court of

Appeals relied, we believe erroneously, on three

principles of statutory interpretation. First, the

court invoked the well-established doctrine that

ambiguities in criminal statutes must be resolved in

favor of lenity. E. g., Rewis v. United States, 401

U.S. 808, 812, 91 S.Ct. 1056, 1059, 28 L.Ed.2d

493 (1971); United States v. Bass, 404 U.S., at

347, 92 S.Ct., at 522; United States v. Culbert,

435 U.S. 371, 379, 98 S.Ct. 1112, 55 L.Ed.2d 349

(1978); United States v. Naftalin, 441 U.S. 768,

778-779, 99 S.Ct. 2077, 2084, 60 L.Ed.2d 624

(1979); Dunn v. United States, 442 U.S., at 112-

113, 99 S.Ct., at 2197. Although this principle of

construction applies to sentencing as well as

substantive provisions, see Simpson v. United

States, 435 U.S. 6, 14-15, 98 S.Ct. 909, 913-914,

55 L.Ed.2d 70 (1978), in the instant case there is no

ambiguity to resolve. Respondent unquestionably

violated § 922(h), and § 924(a) unquestionably

permits five years’ imprisonment for such a

violation. That § 1202(a) provides different

penalties for essentially the same conduct is no

justification for taking liberties with unequivocal
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statutory *122 language. See Barrett v. United

States, 423 U.S. 212, 217, 96 S.Ct. 498, 501, 46

L.Ed.2d 450 (1976). By its express terms, §

1202(a) limits its penalty scheme exclusively to

convictions obtained under that provision. Where as

here, "Congress has conveyed its purpose clearly, .

. we decline to manufacture ambiguity where none

exists." United States v. Culbert, supra, 435 U.S.,

at 379, 98 S.Ct., at 1117.

Nor can § 1202(a) be interpreted as implicitly

repealing § 924(a) whenever a defendant’s conduct

might violate both Titles. For it is "not enough to

show that the two statutes produce differing results

when applied to the same factual situation."

Radzanower v. Touche Ross & Co., 426 U.S. 148,

155, 96 S.Ct. 1989, 1993, 48 L.Ed.2d 540 (1976).

Rather, the legislative intent to repeal must be

manifest in the " ’positive repugnancy between the

provisions.’ " United States v. Borden Co., 308

U.S. 188, 199, 60 S.Ct. 182, 188, 84 L.Ed. 181

(1939). In this case, however, the penalty

provisions are fully capable of coexisting because

they apply to convictions under different statutes.

Finally, the maxim that statutes should be

construed to avoid constitutional questions offers no

assistance here. This " ’cardinal principle’ of

statutory construction is appropriate only

when [an alternative interpretation] is ’fairly

possible’ " from the language of the statute. Swain

v. Pressley, 430 U.S. 372, 378 n.11, 97 S.Ct.

1224, 1228, 51 L.Ed.2d 411 (1977); see Crowell

v. Benson, 285 U.S. 22, 62, 52 S.Ct. 285, 296, 76

L.Ed. 598 (1932); United States v. Sullivan, 332

U.S. 689, 693, 68 S.Ct. 331, 334, 92 L.Ed. 297

(1948); Shapiro v. United States, 335 U.S. 1, 31,

68 S.Ct. 1375, 1391, 92 L.Ed. 1787 (1948). We

simply are unable to discern any basis in the

Omnibus Act for reading the term "five" in § 924(a)

to mean "two. "

III

In resolving the statutory question, the majority

below expressed "serious doubts about the

constitutionality of two statutes that provide

different penalties for identical conduct." 581 F.2d,

at 633—634 (footnote omitted). Specifically, the

court suggested that the statutes might (1) be void

for vagueness, (2) implicate "due process and equal

protection interest[s] in avoiding excessive
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prosecutorial discretion and in *123 obtainingiéqual

justice," and (3) constitute an impermissible

delegation of congressional authority. Id., at 631-

633. We find no constitutional infirmities.

A

It is a fundamental tenet of due process that "[n]o

one may be required at peril of life, liberty or

property to speculate as to the meaning of penal

statutes." Lanzetta v. New Jersey, 306 U.S. 451,

453, 59 S.Ct. 618, 619, 83 L.Ed. 888 (1939). A

criminal statute is therefore invalid if it "fails to give

a person of ordinary intelligence fair notice that his

contemplated conduct is forbidden." **2204 United

States v. Harriss, 347 U.S. 612, 617, 74 S.Ct. 808,

812, 98 L.Ed. 989 (1954). See Connally v. General

Construction Co., 269 U.S. 385, 391-393, 46 S.Ct.

126, 127-128, 70 L.Ed. 322 (1926); Papachristou v.

Jacksonville, 405 U.S. 156, 162, 92 S.Ct. 839, 843,

31 L.Ed.2d 110 (1972); Dunn v. United States,

442 U.S., at 112-113, 99 S.Ct., at 2197. So too,

vague sentencing provisions may post constitutional

questions if they do not state with sufficient clarity

the consequences of violating a given criminal

statute. SeeUnited States v. Evans, 333 U.S. 483,

68 S.Ct. 634, 92 L.Ed. 823 (1948); United States

v. Brown, 333 U.S. 18, 68 S.Ct. 376, 92 L.Ed. 442

(1948); cf. Giaccio V. Pennsylvania, 382 U.S. 399,

86 S.Ct. 518, 15 L.Ed.2d 447 (1966).

The provisions in issue here, however,

unambiguously specify the activity proscribed and

the penalties available upon conviction. See supra,

at 2201-2202. That this particular conduct may

violate both Titles does not detract from the notice

afforded by each. Although the statutes create

uncertainty as to which crime may be charged and

therefore what penalties may be imposed, they do so

to no greater extent than would a single statute

authorizing various alternative punishments. So

long as overlapping criminal provisions clearly

define the conduct prohibited and the punishment

authorized, the notice requirements of the Due

Process Clause are satisfied.

B

[2][3] This Court has long recognized that when

an act violates more than one criminal statute, the

Government may prosecutes *124 under either so

long as it does not discriminate against any class of
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defendants. See United States v. Beacon Brass Co.,

344 U.S. 43, 45-46, 73 S.Ct. 77, 79, 97 L.Ed. 61

(1952); Rosenberg V. United States, 346 U.S. 273,

294, 73 S.Ct. 1152, 1163, 97 L.Ed. 1607 (1953)

(Clark, J ., concurring, joined by five Members of

the Court); Oyler v. Boles, 368 U.S. 448, 456, 82

S.Ct. 501, 505, 7 L.Ed.2d 446 (1962); SEC v.

National Securities, Inc., 393 U.S. 453, 468, 89

S.Ct. 564, 572, 21 L.Ed.2d 668 (1969); United

States v. Naftalin, 441 U.S., at 778, 99 S.Ct., at

2084. Whether to prosecute and what charge to file

or bring before a grand jury are decisions that

generally rest in the prosecutor’s discretion. See

Confiscation Cases, 7 Wall. 454, 19 L.Ed. 196

(1869); United States v. Nixon, 418 U.S. 683, 693,

94 S.Ct. 3090, 3100, 41 L.Ed.2d 1039 (1974);

Bordenkircher v. Hayes, 434 U.S. 357, 364, 98

S.Ct. 663, 668, 54 L.Ed.2d 604 (1978).

The Court of Appeals acknowledged this "settled

rule" allowing prosecutorial choice. 581 F.2d, at

632. Nevertheless, relying on the dissenting

opinion in Berra v. United States, 351 U.S. 131, 76

S.Ct. 685, 100 L.Ed. 1013 (1956), [FNS] the court

distinguished overlapping statutes with identical

standards of proof from provisions that vary in some

particular. 581 F.2d, at 632—633. In the court’s

View, when two statutes prohibit “exactly the same

conduct," the prosecutor’s "selection of which of

two penalties to apply" would be "unfettered." Id.,

at 633, and n.11. Because such prosecutorial

discretion could produce "unequal justice, " the court

expressed doubt that this form of legislative

redundancy was constitutional. Id., at 631. We

find this analysis factually and legally unsound.

FN8. Berra involved two tax evasion statutes,

which the Court interpreted as proscribing identical

conduct. The defendant, who was charged and

convicted under the felony provision, argued that

the jury should have been instructed on the

misdemeanor offense as well. The Court rejected

this contention and refused to consider whether the

defendant’s sentence was invalid because in excess

of the maximum authorized by the misdemeanor

statute. The dissent urged that permitting the

prosecutor to control whether a particular act would

be punished as a misdemeanor or a felony raised

"serious constitutional questions." 351 U.S., at

139-140, 76 S.Ct., at 691.

[4] Contrary to the Court of Appeals’ assertions,
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a prosecutor’s discretion to choose between §§

922(h) and 1202(3) is not *125 "unfettered."

Selectivity in the enforcement of criminal laws is, of

course, subject **2205 to constitutional constraints.

[FN9] And a decision to proceed under § 922(h)

does not empower the Government to predetermine

ultimate criminal sanctions. Rather, it merely

enables the sentencing judge to impose a longer

prison sentence than § 1202(a) would permit and

precludes him from imposing the greater fine

authorized by § 1202(a). More importantly, there is

no appreciable difference between the discretion a

prosecutor exercises when deciding whether to

charge under one of two statutes with different

elements and the discretion he exercises when

choosing one of two statutes with identical elements.

In the former situation, once he determines that the

proof will support conviction under either statute,

his decision is indistinguishable from the one he

faces in the latter context. The prosecutor may be

influenced by the penalties available upon

conviction, but this fact, standing alone, does not

give rise to a violation of the Equal Protection or

Due Process Clause. Cf. Rosenberg v. United

States, supra, 346 U.S., at 294, 73 S.Ct., at 1163

(Clark, J ., concurring); Oyler v. Boles, supra, 368

U.S., at 456, 82 S.Ct., at 505. Just as a defendant

has no constitutional right to elect which .of two

applicable federal statutes shall be the basis of his

indictment and prosecution neither is he entitled to

choose the penalty scheme under which he will be

sentenced. See U.S.Const., Art. II, §§ 2, 3; 28

U.S.C. §§ 515, 516; United States v. Nixon, supra,

418 U.S., at 694, 94 S.Ct., at 3100.

FN9. The Equal Protection Clause prohibits

selective enforcement "based upon an unjustifiable

standard such as race, religion, or other arbitrary

classification." Oyler v. Boles, 368 U.S. 448, 456,

82 S.Ct. 501, 506, 7 L.Ed.2d 446 (1962).

Respondent does not allege that his prosecution was

motivated by improper considerations.

C

Approaching the problem~ of prosecutorial

discretion from a slightly different perspective, the

Court of Appeals postulated that the statutes might

impermissibly delegate to the Executive Branch the

Legislature’s responsibility to fix criminal penalties.

*126 See United States v. Hudson, 7 Cranch 32, 34,

3 L.Ed. 259 (1812); United States v. Grimaud, 220
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US. 506, 516-517, 519, 31 S.Ct. 480, 482-483,

484, 55 L.Ed. 563 (1911); United States v. Evans,

333 U.S., at 486, 68 S.Ct., at 636. We do not

agree. The provisions at issue plainly demarcate the

range of penalties that prosecutors and judges may

seek and impose. In light of that specificity, the

power that Congress has delegated to those officials

is no broader than the authority they routinely

exercise in enforcing the criminal laws. Having

informed the courts, prosecutors, and defendants of

the permissible punishment alternatives available

under each Title, Congress has fulfilled its duty.

See United States v. Evans, supra, at 486, 492, 495,

68 S.Ct., at 636, 639, 640.

Accordingly, the judgment of the Court of

Appeals is

Reversed.

END OF DOCUMENT
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Defendants were convicted in the United States

District Court for the Southern District of New

York, Richard Owen, J ., of racketeering, mail

fraud, interstate transportation of stolen property,

and conspiracy to violate the federal conflict of

interest law and they appealed. The Court of

Appeals, Meskill, Circuit Judge, held that: (1) fact

that all officers and directors of corporation agreed

to payments to defendants did not preclude finding

of fraud; (2) even if defendants were entitled to

payment from the corporation for purposes other

than the stated purposes of the payments, they could

be found to have defrauded the corporation; but (3)

perjury of government witness required reversal of

all convictions.

Reversed and remanded.

Altimari, Circuit Judge, filed a concurring

opinion.

[1] CRIMINAL LAW 4% 919(1)

110k919(1)

Whether introduction of perjured testimony requires

new trial depends on the materiality of the perjury to

the jury’s verdict and the extent to which the

prosecution was aware of the perjury; where

prosecution knew or should have known of the

perjury, conviction must be set aside if there is any

reasonable likelihood that the false testimony could

have affected the judgment of the jury; if it is

established that the Government knowingly

permitted the introduction of false testimony,
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reversal is virtually automatic; where Government

was unaware of witness’ perjury, new trial is

warranted only if the testimony was material and the

court is left with a firm belief that, but for perjured

testimony, the defendant would most likely not have

been convicted.

[1] CRIMINAL LAW Q): 940

110k940

Whether introduction of perjured testimony requires

new trial depends on the materiality of the perjury to

the jury’s verdict and the extent to which the

prosecution was aware of the perjury; where

prosecution knew or should have known of the

perjury, conviction must be set aside if there is any

reasonable likelihood that the false testimony could

have affected the judgment of the

jury; if it is established that the Government

knowingly permitted the introduction of false

testimony, reversal is virtually automatic; where

Government was unaware of witness’ perjury, new

trial is warranted only if the testimony was material

and the edurt is left with a firm belief that, but for

perjured testimony, the defendant would most likely

not have been convicted.

[1] CRIMINAL LAW é: 945(1)

110k945(1)

Whether introduction of perjured testimony requires

new trial depends on the materiality of the perjury to

the jury’s verdict and the extent to which the

prosecution was aware of the perjury; where

prosecution knew or should have known of the

perjury, conviction must be set aside if there is any

reasonable likelihood that the false testimony could

have affected the judgment of the jury; if it is

established that the Government knowingly

permitted the introduction of false testimony,

reversal is virtually automatic; where Government

was unaware of witness’ perjury, new trial is

warranted only if the testimony was material and the

court is left with a firm belief that, but for perjured

testimony, the defendant would most likely not have

been convicted.

[2] CRIMINAL LAW Q7) 706(2)

110k706(2)

Government should have been aware of witness’

perjury concerning his gambling activities, so that

use of the testimony required reversal where the
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Government questioned the witness extensiVely

when presented with evidence of his gambling

activities but, rather than proceeding with great

caution when he was cross-examined about those

activities, set out on redirect examination to

rehabilitate him.

[2] CRIMINAL LAW 67 1171.8(1)

110k117l.8(1)

Government should have been aware of witness’

perjury concerning his gambling activities, so that

use of the testimony required reversal where the

Government questioned the witness extensively

when presented with evidence of his gambling

activities but, rather than proceeding with great

caution when he was cross-examined about those

activities, set out on redirect examination to

rehabilitate him.

[3] CRIMINAL LAW ea: 1169.1(2.1)

110k1169.1(2.1)

Formerly 110k1169.1(2)

Even if Government did not know that witness was

perjuring himself when he denied gambling activity

after date on which he allegedly reformed himself,

that perjured testimony required reversal; witness

was one of two significant witnesses against the

defendant; the other witness had admitted perjuring

himself in other proceedings, and witness who

perjured himself at defendants’ trial had been

involved in the acts with which the defendants were

charged but was represented as having reformed

himself and having ceased gambling.

[4] UNITED STATES <9?» 40

393k40

Order of the independent counsel court giving

independent counsel jurisdiction to investigate

whether any provision of federal law was violated

by Attorney General’s relationship or dealings with

certain persons did not give the independent counsel

jurisdiction over violations of federal law by those

other persons which was unrelated to the acts of the

Attorney General.

[5] INDICTMENT AND INFORMATION

Q»? 10.1(1)

210k10.1(1)

Prosecutors were not biased against defendants

because of prosecutors’ relationship with the

Attorney General so as to preclude them from being

disinterested prosecutors and to render the

Page 2

indictment invalid.

[6] POSTAL SERVICE or.» 35(2)

306k35(2)

Essential elements of a mail fraud violation are a

scheme to to defraud, money or property, and the

use of the mails to further the scheme. 18 U.S.C.A.

§ 1341.

[7] POSTAL SERVICE (it: 35(5)

306k35(5)

To establish existence of scheme to defraud,

Government must present proof that defendant

possessed afraudulent intent. l8 U.S.C.A. § 1341.

[8] POSTAL SERVICE (e: 35(9)

306k35(9)

Although money or property must be the object of

mail fraud scheme, Government is not required to

show that the intended victim was actually defrauded

and need only show that defendants contemplated

some actual harm or injury. 18 U.S.C.A. § 1341.

[9] POSTAL SERVICE (b 35(9)

306k35(9)

Fact that defendants did perform some services for

corporation, but not those for which payment was

purportedly made to them, did not defeat charge of

mail fraud as the corporation and the shareholders

did not receive the services that they believed were

being provided.

[10] CORPORATIONS Q: 180

101kl80

Role of shareholders in governing conduct of

corporation is minimal and limited to fundamental

decisions, such as the election of directors or the

approval of extraordinary matters and amendments

of the articles of incorporation and bylaws;

shareholders have no legal right to control day-to-

day affairs of a corporation.

[11] CORPORATIONS é): 182.1(1)

101k182.1(1)

Shareholders do not hold legal title to any of the

corporation’s assets; corporation, the entity itself, is

vested with title.

[12] POSTAL SERVICE or 35(9)

306k35(9)

Shareholders ownership of stock in corporation was

a property interest giving rise to a right to
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information necessary to monitor and police the

behavior of the corporation, so that fraud which

deprived them of that comprised them of a property

interest and Could be the subject of a mail fraud

prosecution. 18 U.S.C.A. § 1341.

[13] POSTAL SERVICE <9: 48(4.2)

306k48(4.2)

Formerly 306k48(4.8)

Allegation that defendants, in concert with insiders

of corporation, set up a scheme to conceal the true

nature of their dealings and the ultimate recipients of

payments from the corporation adequately alleged

deprivation of property belonging to the

shareholders, and thus could support mail fraud

conviction; misrepresentations permitted officers to

pay out large sums from the corporation to

undisclosed individuals for allegedly improper

purposes, while maintaining the facade that the

payments were in furtherance of legitimate

corporation goals, and thus deprived the

shareholders and the corporation of the opportunity

to make informed decisions. 18 U.S.C.A. § 1341.

[14] FRAUD <92: 68

184k68

Fact that directors and officers of corporation have

authority to act on behalf of corporation and

shareholders does not preclude a criminal fraud from

being perpetrated against the corporation when all

officers are participants in the scheme. 18

U.S.C.A. § 1341.

[15] POSTAL SERVICE Q: 3500)

306k35(10)

Credit card billings were central to scheme whereby

corporate officer was allowed to use corporate credit

cards for his own benefit, with the corporation

paying the bills, and thus could support prosecution

for mail fraud. 18 U.S.C.A. § 1841.

[16] POSTAL SERVICE <9): 35(10)

306k35(10)

Property was taken through a scheme whereby

director of corporation was permitted to use

corporation credit cards for his own personal

benefit, and concealment of the payments to the

director from the corporation by masking them as

business expenses perpetrated a fraud on the

corporation and its shareholders which could be

prosecuted under the mail fraud statute. 18

U.S.C.A. § 1341.
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[17] RECEIVING STOLEN GOODS (P 1

324k1

To obtain a conviction under the National Stolen

Property Act, Government must prove beyond a

reasonable doubt that defendant transported

property, as defined by the statute, in interstate

commerce, that the property was worth than $5,000,

and that the defendant knew that the property was

stolen, converted or taken by fraud. 18 U.S.C.A. §

2314.

[18] RECEIVING STOLEN GOODS Q: 2

324k2

To establish violation of the National Stolen

Property Act, Government must prove that the

defendant was actually successful in defrauding his

intended victim of property in excess of $5,000 and

actual pecuniary harm must be shown; in contrast,

Government need only prove an intent to defraud in

order to obtain a mail fraud conviction and actual

success of the scheme is not essential. 18 U.S.C.A.

§§ 1341, 2314.

[19] RECEIVING STOLEN GOODS Q: 2

324k2

To obtain a conviction for transportation of stolen

property, Government need not prove that defendant

actually participated in scheme to defraud someone

of property; proof that the defendant knew that the

property had been stolen or procured by fraud is

sufficient. 18 U.S.C.A. §2314.

[19] RECEIVING STOLEN GOODS Q: 3

324k3

To obtain a conviction for transportation of stolen

property, Govermnent need not prove that defendant

actually participated in scheme to defraud someone

of property; proof that the defendant knew that the

property had been stolen or procured by fraud is

sufficient. 18 U.S.C.A. § 2314.

[20] RECEIVING STOLEN GOODS e: 5

324k5

Fact that officers and directors of corporation were

aware of everything that had transpired with respect

to payments made by corporation and had willingly

disbursed relevant funds did not preclude finding

that those who received the funds were guilty of

transporting stolen property. 18 U.S.C.A. § 2314.

[21] STATUTES 4:; 241(1)

361k241(1)
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Application of the rule of lenity is warranty only

where the statute? s language or intended purpose is

unclear.

[22] CONSPIRACY 4:: 24(1)

91k24(1)

To establish existence of conspiracy, Government

need only establish existence of agreement and an

overt act in furtherance of the agreement. 18

U.S.C.A. § 371.

[22] CONSPIRACY 4% 27

91k27

To establish existence of conspiracy, Government

need only establish existence of agreement and an

overt act in furtherance of the agreement. 18

U.S.C.A. § 371.

[23] CONSPIRACY 6:: 28(2)

91k28(2)

Conspiracy is a crime separate and apart from the

substantive offense that is the object of the

conspiracy. 18 U.S.C.A. § 371.

[24] CONSPIRACY (#2 24.10

91k24.10

Because it is the conspiratorial plan itself that is the

focus of a charge of conspiracy, illegality of the

agreement is not dependent upon the actual

achievement of the goal.

[25] CONSPIRACY Q: 38

91k38

Impossibility is not a defense to a conspiracy

charge. 18 U.S.C.A.§371.

[26] CONSPIRACY (er: 24.10

91k24.10

Defendants could be charged with conspiracy to

violate the conflict of interest of statute by making

advance payment to a person whom they expected to

be appointed to federal office and to continue to

lobby for defendant’s corporation, even though the

person was never appointed. 18 U.S.C.A. §§ 203,

371.

[26] CONSPIRACY <5: 28(3)

91k28(3)

Defendants could be charged with conspiracy to

violate the conflict of interest of statute by making

advance payment to a person whom they expected to

be appointed to federal office and to continue to
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lobby for defendant’s corporation, even though the

person was never appointed. 18 U.S.C.A. §§ 203,

371.

[27] CONSPIRACY e: 24.10

91k24.10

Where conspiracy involves conduct intended to take

place at a future time, relevant question is whether

the alleged conspirators subjectively believed that

the conditions necessary for attaining objective were

likely to be fulfilled. 18 U.S.C.A. § 371.

[28] CRIMINAL LAW (:3: 369.2(1)

110k369.2(1)

Even under the inclusionary approach to the

introduction of similar act evidence, district court

must be careful to consider the cumulative impact of

the evidence on the jury and to avoid the potential

prejudice that might flow from its admission.

Fed.Ru1es Evid.Rules 403, 404(b), 28 U.S.C.A.

[29] CRIMINAL LAW 4’: 371(1)

1 10k371(1)

Evidence that defendant had accepted money to

lobby the Attorney General to obtain support of the

Govemment for a pipeline and did not disclose it on

income tax returns was admissible to show his intent

in dealing with the Government on behalf of another

corporation from which he allegedly received

payments in an illegal manner. Fed.Ru1es

Evid.Rules 403, 404(b), 28 U.S.C.A.

[30] WITNESSES (b 274(2)

410k274(2)

Government is permitted to ask questions of

character witnesses concerning their knowledge of

specific acts of defendant’s conduct, but the extent

to which such collateral character evidence is

admissible is limited to insure that the jury does not

convict defendant for conduct with which he has not

been charged. Fed.Ru1es Evid.Rule 405, 28

U.S.C.A.

[31] CRIMINAL LAW é: 706(5)

110k706(5)

Although evidence that defendant, who was charged

with deliberately receiving payments from

corporation for lobbying efforts, had, while serving

as attorney for two young children who were badly

burned, settled the case for $1.7 million, retaining

$1 million as his fee, and had obtained the approval

of settlement over objections of the children’s
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parents from a state court judge whom the attorney

was recommending for appointment to the federal

bench may have been technically admissible, to

impeach character witness, the inquiry was

expanded beyond the bounds of propriety and

relevance when prosecutor characterized the

defendant’s behavior in the other case as an outrage

and appealed for vengeance by inviting the jurors to

stand in the shoes of the parents of the children.

[31] CRIMINAL LAW (.3: 723(1)

1 10k723(1)

Although evidence that defendant, who was charged

with deliberately receiving payments from

corporation for lobbying efforts, had, while serving

as attorney for two young children who were badly

burned, settled the case for $1.7 million, retaining

$1 million as his fee, and had obtained the approval

of settlement over objections of the children’s

parents from a state court judge whom the attorney

was recommending for appointment to the federal

bench may have been technically admissible, to

impeach character witness, the inquiry was

expanded beyond the bounds of propriety and

relevance when prosecutor characterized the

defendant’s behavior in the other case as an outrage

and appealed for vengeance by inviting the jurors to

stand in the shoes of the parents of the children.

[31] WITNESSES (er-v 274(2)

410k274(2)

Although evidence that defendant, who was charged

with deliberately receiving payments from

corporation for lobbying efforts, had, while serving

as attorney for two young children who were badly

burned, settled the case for $1.7 million, retaining

$1 million as his fee, and had obtained the approval

of settlement over objections of the children’s

parents from a state court judge whom the attorney

was recommending for appointment to the federal

bench may have been technically admissible, to

impeach character witness, the inquiry was

expanded beyond the bounds of propriety and

relevance when prosecutor characterized the

defendant’s behavior in the other case as an outrage

and appealed for vengeance by inviting the jurors to

stand in the shoes of the parents of the children.

*449 Robert H. Bork, Washington, DC. (Robert

J. Giuffra, Jr., New York City, Gregory E. Maggs,

Washington, D.C., Ellen Yaroshefsky, New York

City, Dennis P. Riordan, Riordan & Rosenthal, San
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Francisco, Cal., Gary P. Naftalis, David S. Frankel,

Robert A. Culp, Kramer, Levin, Nessen, Kamin &

Frankel, New York City, of counsel), for defendant-

appellant Eugene Robert Wallach.

Michael E. Tigar, Austin, Tex., for defendant-

appellant Rusty Kent London.

Ted W. Cassman, Emeryville, Cal. (Penelope M.

Cooper, Cristina C. Arguedas, Cooper, Arguedas &

Cassman, Emeryville, Cal., of counsel), for

defendant-appellant Wayne Franklyn Chinn.

Baruch Weiss, Elliott B. Jacobson, Asst. U.S.

Attys., S.D.N.Y., New York City (Otto G.

Obermaier, U.S. Atty., Steven A. Standiford, Debra

Ann Livingston, Helen Gredd, Asst. U.S. Attys.,

S.D.N.Y., New York City, of counsel), for appellee

U.S.

Before MESKILL and ALTIMARI, Circuit

Judges, and KEENAN, [FN*] District Judge.

FN* Honorable John F. Keenan, United States

District Judge for the Southern District of New

York, sitting by designation.

MESKILL, Circuit Judge:

This appeal presents several questions, the

dispositive one being whether the perjured testimony

of a key government witness requires a reversal of

the convictions. The appellants seek to overturn

judgments of conviction entered in the United States

District Court for the Southern District of New

York, following a sixteen week jury trial, Owen, J .,

presiding. The jury returned verdicts against co-

defendants Eugene Robert Wallach (Wallach), Rusty

Kent London (London) and Wayne Franklyn Chinn

(Chinn). Wallach was convicted of engaging in a

pattern of racketeering activity, in violation of 18

U.S.C. § 1961 et seq., two counts of interstate

transportation of stolen property, in violation of 18

U.S.C. §§ 2314 and 2, and one count of conspiracy

to violate the federal conflict of interest law and to

defraud the United States, in violation of 18 U.S.C.

§ 371. London was convicted of one count of

engaging in a pattern of racketeering activity, in

violation of 18 U.S.C. § 1961 et seq., one count of

conspiracy to engage in a pattern of racketeering

activity, in violation of 18 U.S.C. § 1962(d), three

counts of interstate transportation of stolen property,
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in violation of 18 U.S.C. §§ 2314 and 2, four

counts of mail ’fraud, in violation of 18 U.S.C. §§

1341 and 2,." one count of securities fraud, in

violation of 15 U.S.C. §§ 78j(b), 78ff, 18 U.S.C. §

2, and 17 C.F.R. § 240.10b-5, and one count of

aiding and abetting false statements, in violation of

18 U.S.C. §§ 1001 and 2. Chinn was convicted of

one count of engaging in a pattern of racketeering

activity, in violation of 18 U.S.C. § 1961 et seq.,

one count of conspiracy to engage in a pattern of

racketeering activity, in violation of 18 U.S.C. §

1962(d), two counts of interstate transportation of

stolen property, in violation of 18 U.S.C. §§ 2314

and 2, five counts of mail fraud, in violation of 18

U.S.C. §§ 1341 and 2, one count of securities

fraud, in violation of 15 U.S.C. §§ 78j(b), 78ff, 18

U.S.C. § 2, and 17 C.F.R. § 240.10b—5, and two

counts of making false statements, in violation of 18

U.S.C. § 1001.

Wallach was sentenced to a total of six years

imprisonment, fined $250,000, and ordered to

forfeit $425,000. London was sentenced to a total

of five years imprisonment, fined $250,000, and

ordered to forfeit approximately $1.24 million.

Chinn was sentenced to a total of three years

imprisomnent, *450 fined $100,000, and ordered to

forfeit approximately $1.16 million. Regarding

these forfeiture amounts, the district court adjudged

London and Chinn jointly and severally liable for

$1.14 million of the total amount that each man was

individually assessed.

Defendants attack their convictions on several

grounds. We reverse all the convictions and remand

for a new trial.

BACKGROUND

The convictions subject to challenge stem from the

defendants’ dealings with the now defunct entity

known as Wedtech Corporation (Wedtech). Over a

period of years, each of the defendants engaged in a

series of transactions with Wedtech. At trial, the

government contended and the jury found in a

number of instances that the conduct of each

defendant constituted a criminal offense.

Defendants concede that they engaged in

transactions with Wedtech, but they submit that as a

matter of law their convictions carmot be sustained.

Defendants advance several theories to support their

position. Due to the complexity of this case and to
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ease understanding of the issues presented, we

assume the accuracy of the government’s facts as

they relate to the charges in the indictment. We,

therefore, begin our discussion by outlining the

government’s. version of the facts. The facts are

developed further in connection with our discussion

of the defendants’ legal arguments.

A. Facts

Wedtech began as a small metal parts

manufacturer in the South Bronx, New York.

During its infancy, Wedtech was known as the

Welbilt Tool & Die Company (Welbilt). Welbilt

was a privately held entity founded by John

Mariotta, an individual of Puerto Rican descent. In

1975, Welbilt was accepted into the Small Business

Administration’s (SBA) "Section 8(a)" program,

under which businesses owned by economically and

socially disadvantaged minorities are eligible for

government contracts without competitive bidding.

In August 1983, Welbilt made a public offering of

its stock and changed its name to Wedtech. (All

subsequent references will be to Wedtech.)

Government contracts-primarily defense

department contracts--were the lifeblood of

Wedtech’s economic survival. Most of these

contracts were obtained under Wedtech’s Section

8(a) status. In 1980, Wedtech sought to be awarded

a Department of the Army contract for the

production of small engines, but the Army and

Wedtech could not agree to the financial terms of

the contract. Wedtech officers concluded that the

exercise of political influence might assist the

corporation in obtaining the contract. To that end,

Wedtech embarked on a lobbying effort.

In 1981, Wedtech officials were introduced to

defendant Wallach, a lawyer and a close personal

friend of Edwin Meese, III (Meese), then Counselor

to President Ronald Reagan. After meeting the

Wedtech officials, Wallach visited the company’s

facilities and agreed to assist the company in

obtaining the sought-after defense contracts by

contacting his friend Meese. From May 1981 until

the end of 1984, Wallach sent several memoranda to

Meese or his subordinates regarding the award of

the small engine contract and other Wedtech

matters. Ultimately, in September 1982, the Army

awarded the small engine contract to Wedtech at a

contract price of approximately $27 million.
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Wallach reported to the Wedtech officers that his

efforts were primarily responsible for the contract

award. During this lobbying effort, Wallach

received no compensation from Wedtech, although

he was reimbursed for his expenses.

Throughout his relationship with Wedtech,

Wallach often dealt with Mario Moreno (Moreno)

and Anthony Guariglia (Guariglia). Moreno, who

originally joined Wedtech in 1978 as a consultant,

became an officer in 1981 and eventually rose to

become vice-chairman of Wedtech’s board of

directors. Guariglia, a certified public accountant,

joined Wedtech in May 1983 as vice—president and

controller. Guariglia went on to become Wedtech’s

president and a member of its board of directors.

*451 Given his apparently successful lobbying

effort on the small engine contract, Wallach, in late

1982, approached Wedtech officials and requested

$200,000 as payment for his continued services

during the last few months of 1982 and for services

he would render in 1983. In December 1982,

Wallach sent a proposed consulting agreement to

Wedtech. Wedtech officers advised Wallach that the

company was experiencing financial problems and

that the agreement would not be executed until the

company’s financial situation improved. As an

alternative, in March 1983, Wedtech officers

promised to give Wallach one percent of the

corporation’s stock; Wedtech planned to make an

initial public offering (IPO) of its stock later that

year. Wallach continued his relationship with

Wedtech and assisted the company with its plans to

go public. Wedtech, in need of working capital in

the months preceding the IPO, sought and obtained

a $3 million bridge loan from Bank Leumi Trust

Company (Bank Leumi). As a condition of this

loan, Bank Leumi insisted that Wedtech’s other

creditors agree to subordinate their rights to ensure

that Bank Leumi would be protected in the event of

Wedtech’s default.

One of the creditors, the Economic Development

Agency (EDA), an agency within the Department of

Commerce, refused to subordinate its priority

position. In response, Wallach initiated a new

lobbying effort directed at securing EDA’s

agreement. Wallach enlisted the assistance of Meese

and members of his staff in an effort to obtain

EDA’s cooperation. In July 1983, EDA agreed to

the subordination. Wedtech obtained the necessary
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bridge loan from Bank Leumi and its IPO took place

in August 1983.

1. Wedtech’s $125,000 Payment and Wallach’s

Letter

After completion of the public offering, Wallach

approached Wedtech officers and renewed his

request for $200,000. Wallach, at Wedtech’s

request, agreed to accept $125,000 for his lobbying

efforts. Wedtech officials then asked Wallach to

submit a letter which would explain that the

payment was for services rendered in connection

with the public offering. On September 7, 1983,

Wallach sent such a letter to Guariglia. That letter

read as follows:

Dear Tony:

Congratulations to all upon the success of the

public offering. It is well deserved.

As we discussed, my fee for consultation relative

to the registration and public offering is

$125,000.

It is a great privilege to work closely with you and

your very estimable colleagues at Wedtech.

Wedtech rendered full payment on the same date.

Attributing the payment to services provided in

connection with the public offering enabled Wedtech

to utilize a more favorable accounting treatment.

Specifically, had the true purpose of the payment

been accurately reported, Wedtech would have been

required to report the full amount as an expense and

to deduct it from the corporation’s earnings for the

year in which the payment was made. Attributing

the payment to the public offering permitted

Wedtech to capitalize the amount of the payment--

thereby avoiding the need to deduct the entire

amount as an expense in one tax year. Such

treatment had the effect of inflating Wedtech’s

profits per share and resulted in the inclusion of

false information in Wedtech’s SEC filings.

2. $300,000 Prepayment for 1985-86 and the

UPSCO Letter

In January 1984, Wedtech entered into a written

agreement with Wallach for his consulting services.

Wallach was to receive $150,000 per year to be paid

quarterly. However, at Wallach’s request the full

sum was paid in February of 1984. In September

1984, Wallach and Wedtech officers entered into a

verbal agreement whereby Wallach would receive

$300,000 as a prepayment for services he was to
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render in the years 1985 and 1986. After

discussions between the parties, it was agreed that

Wallach would submit a letter attributing this

payment to services performed in connection with

Wedtech’s acquisition of *452 a shipyard, the Upper

Peninsula Shipbuilding Company (UPSCO), located

in Michigan. UPSCO had been acquired by

Wedtech during the summer months of 1984. On

October 26, 1984, Wedtech issued to Wallach a

check in the amount of $300,000. In a letter dated

November 6, 1984, Wallach attributed the payment

to services he performed in connection with the

UPSCO acquisition. This letter read, in pertinent

part, as follows:

Re: Upper Peninsula Shipbuilding Company

Dear Tony:

I am acknowledging receipt of the check which I

have received from the Company. I am, of

course, delighted to have played a role in assisting

the Company’s acquisition of this very desirable

new venture. We all share substantial optimism

about the increased potential which the remarkable

facilities provide to Wedtech.

This letter, like the earlier "public offering letter, “

misrepresented the true basis for the payment and

resulted in Wedtech’s earnings being artificially

inflated and in the filing of false reports with the

SEC. Furthermore, the payment was structured in

this manner after Wallach informed Guariglia and

Moreno that he anticipated receiving an appointment

to a position in the United States Department of

Justice under his friend, then-Attomey General

Meese. Wallach had advised Guariglia and Moreno

that he wished to continue to lobby for Wedtech’s

interests while a full-time government officer.

Wallach never obtained a federal position. During

1984 and 1985, however, he continued his lobbying

efforts for the benefit of Wedtech. Indeed, he

played a role in assisting the company to obtain

renewals of a Navy contract for the manufacture of

pontoons--temporary piers for the loading and

unloading of ships. The total value of these

renewals was approximately $108 million.

3. Wallach Introduces London and Chinn

In April 1985, Wallach introduced defendants

London and Chinn to the officers of Wedtech.

London, a specialist in real estate and financial

management, and Chinn, a financial analyst
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specializing in stocks, first met in 1978 and worked

on a number of transactions together. London

owned and did business through two corporate

entities known as International Financial Consulting

and Investments, Inc. (IFCI) and National

Consulting and Management, Inc. (NCMI).

Similarly, Chinn owned and acted through a

corporation known as Financial Management

International, Inc. (FMI). [FNl] Wallach believed

that London and Chinn could assist Wedtech. A

business relationship soon developed between

Wedtech and these financial analysts. On June 10,

1985, Wedtech entered into a written retention

agreement (Retention Agreement) with London and

Chinn. In August of 1985, Chinn was made a

director of Wedtech.

FNl. The indictment refers to Chinn’s corporation

as Financial Management International, Inc. (FMI).

The government in its brief makes reference to a

Chinn corporation named Financial Management

and Consulting, Inc., yet utilizes the abbreviation

FMI. Because we believe this second reference to

be nothing more than a typographical error and in

light of the language of the indictment, any

reference in this opinion to FMI refers to Financial

Management International, Inc.

According to the terms of the Retention

Agreement, London and Chinn were to provide

financial advice and improve Wedtech’s image in the

investment community. In return, London and

Chinn were each to receive 50,000 shares of

Wedtech common stock and reimbursement for

expenses. On June 19, 1985, London and Chinn

entered into a second agreement with Wedtech’s five

main officers-John Mariotta, Fred Neuberger,

Lawrence Shorten, Mario Moreno and Anthony

Guariglia. Under this agreement, London and

Chinn were to take steps to increase the value of

Wedtech’s stock. Ultimately, they were to sell the

restricted stock that was held by the five officers.

As compensation, the officers agreed to pay London

and Chinn ten percent (10%) of any increase in the

value *453 of the stock above the then—market price

of $13 per share. This second agreement became

known as the "Ten Percent Agreement." Chinn

later assigned his interest under this agreement to

IFCI, London’s corporation.

:1. Six Checks Totaling $99,999.98
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Wallach, during the summer of 1985, had

requested additional compensation for his lobbying

services. Wedtech agreed to pay Wallach an

additional $150,000, but due to a cash deficiency

sought to structure the payment over time. To avoid

making any payments to Wallach during a period

when it was anticipated that he would be holding a

federal government position, Wallach, London,

Chinn, Guariglia and Moreno agreed to conceal the

payments by having Wedtech pay the funds to IFCI.

In July of 1985, and continuing through January

1986, Wedtech made a series of payments to

London’s corporation, IFCI. Specifically, Wedtech

issued one check in the amount of $58,333.33 and

five others, each in the amount of $8,333.33—-

totaling $99,999.98. These payments were made in

response to an invoice submitted by London which

sought $150,000 for consulting services related to

Wedtech’s attempt to sell a tug barge system. The

payments were made to IFCI to facilitate the

funneling of Wedtech monies to Wallach. London

would pay the taxes and then forward the balance in

cash to Wallach. Because the invoice that London

submitted characterized the $150,000 as relating to

the sale of the tug barge--a capital asset--Wedtech

accountants were able to capitalize, as opposed to

expense, the costs, thereby artificially inflating

Wedtech’s income per share.

b. December 1985 Agreement: Secondary Public

Offering

In December 1985, Wedtech officers agreed to

enter into an agreement with London to assist the

corporation with its second public offering,

scheduled for January 1986. The agreement called

for London to receive $1 million as compensation

for his services. Chinn was a silent party to this

agreement. The purpose of the agreement was to get

London and Chinn to create a demand for the newly

issued stock by "parking" it. Additionally, London

and Chinn were to pay $100,000 as a kickback to

Guariglia to ensure their receipt of the $1 million.

Wedtech officers also paid to London and Chinn

$114,000 in related expenses. Thus, the total sum

involved was $1.14 million. Finally, London,

Chinn and Guariglia agreed that the $1 million

would be paid to London’s corporation, IFCI, and

that, in turn, Chinn’s share would be channelled to

him via his corporation, FMI, and that Wallach was

to receive a twenty percent share of the $1 million
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payment. This mode of disbursing the funds was

adopted in order to avoid the SEC mandated

disclosure of the payment to Chinn, a Wedtech

director. The registration statement that was filed in

connection with the public offering made no

mention of this $1.14 million payment. Similarly,

the final prospectus that was mailed to shareholders

omitted any reference to the payment. In the spring

of 1986, Wedtech’s outside counsel discovered that

a payment had been made. Accordingly, a

committee was organized to investigate the fee. In

response to committee inquiries, London denied that

he had shared the fee, and he attributed the payment

to marketing services he allegedly had rendered and

would continue to render in connection with a

metallic coating process that Wedtech had

developed. The committee eventually decided to

characterize the fee to comport with this new

explanation.

4. Wedtech’s Final Days

In the summer of 1986, Wedtech’s operations

became the subject of numerous federal

investigations. On December 26, 1986, Wedtech,

finding itself unable to meet its financial

obligations, filed for bankruptcy. On January 26,

1987, Moreno and Guariglia entered into

cooperation agreements with the government, and

on January 30, 1987, each man pleaded guilty to

certain criminal charges. Moreno and Guariglia

were the government’s primary witnesses against the

defendants, Wallach, London and Chinn.

*454 C. The Indictment

On October 17, 1988, Wallach, London and

Chinn were charged in a twenty-one count

Superseding Indictment: Count One charged all

three defendants with engaging in a pattern of

racketeering activity, in violation of 18 U.S.C. §

1961 et seq. Count Two charged all three

defendants with a conspiracy to engage in the

pattern of racketeering activity charged in Count

One, in violation of 18 U.S.C. § 1962(d). These

two RICO counts detailed six acts of racketeering.

Racketeering Acts One and Two charged Wallach

with fraudulently obtaining from Wedtech checks in

the amount of $125,000 and $300,000, respectively,

and transporting those checks in interstate

commerce. Racketeering Act Three charged all

three defendants with fraudulently obtaining from
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Wedtech six checks totaling $99,999.98 and

transporting those checks in interstate commerce.

Racketeering Act Four charged London and Chinn

with defrauding Wedtech of $240,000 through an

illegal kickback scheme that constituted mail fraud,

commercial bribery and securities fraud.

Racketeering Act Five charged London and Chinn

with fraudulently obtaining from Wedtech two

checks totaling $1.14 million in a scheme that

involved interstate transportation of the property

taken by fraud, mail fraud, commercial bribery and

securities fraud. Racketeering Act Six charged

Chinn with committing mail fraud by fraudulently

obtaining more than $20,000 in fictitious business

expense payments from Wedtech.

Counts Three, Four, and Six through Eighteen

charged one or more of the defendants with

substantive offenses that mirrored the six

racketeering acts charged in Count One. Count Five

charged all three defendants with conspiring to

defraud the United States of Wallach’s honest and

faithful services and to violate 18 U.S.C. § 203, the

federal conflict of interest statute, by agreeing to

prepay Wallach for services he was to render on

behalf of Wedtech while a full—time government

employee, all in violation of 18 U.S.C. § 371.

Count Nineteen charged Chinn with making false

statements on a Form S-1 (Registration Statement)

filed with the SEC, in violation of 18 U.S.C. §

1001. Count Twenty charged London with aiding

and abetting Chinn’s filing of the Form S-1 false

statements, in violation of 18 U.S.C. §§ 1001 and

2. Count Twenty—one charged Chinn with making

false statements on a "personal financial statement"

filed by Wedtech with the Small Business

Administration, in violation of 18 U.S.C. § 1001.

D. The Verdict

After a sixteen week trial, the jury began its

deliberations on August 2, 1989. On Saturday,

August 5, 1989, the fourth day of deliberations,

juror number nine called in sick. Judge OWen, after

speaking with the sick juror, directed that the

remaining eleven jurors continue their deliberations

pursuant to Fed.R.Crim.P. 23(b). On August 8,

1989, the eleven member jury returned its verdicts.

1. Eugene Robert Wallach

Wallach was convicted on Count One (substantive
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RICO), on Counts Three and Four (interstate

transportation of two fraudulently obtained checks),

and on Count Five (conspiracy to violate the conflict

of interest law and to defraud the United States).

He was acquitted on Count Two (RICO conspiracy)

and Count Six (interstate transportation of checks

totaling $99,999.98). In connection with his

conviction on Count One (substantive RICO), the

jury found Racketeering Acts One and Two

(interstate transportation of two checks) to have been

proven, but not Act Three (interstate transportation

of checks totaling $99,999.98).

Wallach was sentenced to concurrent terms of six

years imprisonment on each of Counts One and

Four, five years imprisonment on Count Five, and

one year imprisonment on Count Three. The

sentences imposed on Counts Three and Five were

to run consecutively and to be served concurrently

with the sentence imposed on Counts One and Four.

Thus, the total term of imprisonment was six years.

Wallach was also fined $250,000 on Count One and

ordered to forfeit $425,000.

*455 2. Rusty Kent London

London was convicted on Counts One (substantive

RICO), Two (RICO conspiracy), Six (interstate

transportation of checks totaling $99,999.98), Ten

through Fifteen (interstate transportation of checks

totalng $1.14 million and mail fraud), Seventeen

(securities fraud), and Twenty (aiding and abetting

false statements). He was acquitted on Counts Five

(conspiracy to defraud the United States and to

violate the conflict of interest law), Seven through

Nine, and Sixteen. Regarding the RICO

convictions, the jury found Racketeering Act Three

and portions of Racketeering Act Five to have been

proven but not Racketeering Act Four and portions

of Act Five.

London was sentenced to concurrent terms of five

years imprisonment on each of Counts One, Two,

Six, Ten through Fifteen, Seventeen, and Twenty.

A fine of $250,000 was imposed on Count One and

London was ordered to forfeit $1,239,999.98.

Judge Owen ordered that London and Chinn were

jointly and severally liable for $1.14 million of the

total amounts that each man had been ordered to

forfeit.

3. Wayne Franklyn Chinn
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Chinn was convicted on Counts One (substantive

RICO), Two (RICO conspiracy), Ten through

Fifteen (interstate transportation of checks totaling

$1.14 million and mail fraud), Seventeen through

Nineteen, and Twenty-one (false statements). He

was acquitted on Counts Five through Nine and on

Count Sixteen. The jury found Racketeering Act

Six and parts of Act Five to have been proven but

not Racketeering Acts Three, Four and portions of

Act Five.

Chinn was sentenced to concurrent terms of three

years imprisonment on each of Counts One, Two,

Ten through Fifteen, Seventeen through Nineteen,

and Twenty-one. He was fined $100,000 and

ordered to forfeit $1,160,133.39. The forfeiture

order was subject to the same conditions as

London’s forfeiture order.

DISCUSSION

The defendants collectively and individually

advance numerous arguments attacking their

convictions. To simplify the analysis, our

discussion relates to all of the defendants unless

otherwise noted.

A. The Perjury Issue

The government’s primary witnesses against the

defendants were Moreno and Guariglia. Both men

testified pursuant to cooperation agreements with the

government. Because Moreno had perjured himself

in a prior proceeding, the jury was instructed to

evaluate his testimony carefully. No such

instruction was given relative to Guariglia’s

testimony. These two witnesses provided the

foundation upon which the prosecution built its

entire case. They offered the only testimony that

directly linked the defendants with the admittedly

illegal conduct of Wedtech. Indeed, their testimony

was, to say the least, critical to the government.

The defendants argue that their convictions must

be reversed because Guariglia perjured himself

during the course of his testimony at trial. The

government concedes that Guariglia committed

perjury. Indeed, on June 26, 1990, Guariglia was

indicted and charged with committing perjury

during the course of the trial of the instant case.

[FN2] Guariglia’s perjury related to his testimony

on direct examination that he had stopped his
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compulsive gambling in the summer of 1988.

Specifically, Guariglia testified that he had not

gambled from the summer of 1988 to the time of the

trial in June 1989. He further testified that he

stopped gambling at the direction of prosecutors in

the Southern District of New York and because he

recognized that he was "hooked" on gambling.

FN2. At the time of oral argument the charges

against Guariglia had not been resolved. We have

since been notified that Guariglia was convicted on

February 27, 1991, after a jury trial, of two counts

of perjury committed during the course of the trial

below.

On cross-examination, Guariglia admitted that he

had signed gambling markers totaling $65,000 at the

Tropicana, an Atlantic City casino, in September

and October of 1988. Guariglia, however,

continued to *456 maintain that he had not gambled

on those occasions. On redirect, Guariglia offered

an explanation for his drawing of the markers.

Regarding the $15,000 in markers drawn on

September 18, 1988, Guariglia testified that he drew

the markers and cashed in the chips to pay off some

previous markers which he believed he owed. He

further stated that when he attempted to render

payment he learned that no markers were

outstanding and accordingly put the $15,000 in cash

in his pocket. As to his conduct on October 26,

1988, Guariglia testified that he had signed markers

and obtained chips in the amount of $50,000. He

asserted, however, that he did not gamble. Instead,

he stated that he gave the chips to a personal friend

named Marshall Koplitz.

In response to Guariglia’s testimony on redirect,

the defendants proffered the testimony of John

Copriviza, the assistant cage manager at the

Tropicana Casino in Atlantic City. Defense counsel

also disclosed to the government certain Tropicana

records known as "player rating slips" which

identified Guariglia as having placed bets on

October 26, 1988. The government objected to the

testimony of Copriviza and the introduction of the

records under Fed.R.Evid. 608(b), arguing that the

records and testimony were extrinsic evidence

offered to impeach Guariglia’s credibility and

therefore subject to exclusion. The district court

sustained the government’s objection.

The question of Guariglia’s perjury was again
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presented to the district court in the context of

defendants’ motion for a new trial. At that time the

government conceded that Guariglia had committed

perjury during the trial, but maintained that it

learned of the perjury in December 1989, well after

the completion of the trial. During the hearing of

March 23, 1989, the government acknowledged that

information establishing that Guariglia had gambled

in Puerto Rico in November 1988 and that he had

operated a stationery supply business illegally was

obtained from an individual named Ira Cohen. Once

the government corroborated this information,

Guariglia was arrested for violating the terms of his

bail, and defense counsel were notified of the

perjury. [FN3]

FN3. Assistant United States Attorney Baruch

Weiss filed an "Affirmation" in response to the

defendants’ new trial motion which outlined the

information that was learned from Mr. Cohen and

the steps that the government took in response

thereto.

[1] Whether the introduction of perjured testimony

requires a new trial depends on the materiality of the

perjury to the jury’s verdict and the extent to which

the prosecution was aware of the perjury. With

respect to this latter inquiry, there are two discrete

standards of review that are ultilized. Where the

prosecution knew or should have known of the

perjury, the conviction must be set aside " ’if there

is any reasonable likelihood that the false testimony

could have affected the judgment of the jury.’ "

Perkins v. LeFevre, 691 F.2d 616, 619 (2d

Cir.1982) (quoting United States v. Agurs, 427

US 97, 103, 96 S.Ct. 2392, 2397, 49 L.Ed.2d 342

(1976)); see also Sanders v. Sullivan, 863 F.2d

218, 225 (2d Cir.1988) (question is whether the

jury’s verdict "might" be altered); Annunziato V.

Manson, 566 F.2d 410, 414 (2d Cir.1977). Indeed,

if it is established that the government knowingly

permitted the introduction of false testimony

reversal is "virtually automatic." United States v.

Stofsky, 527 F.2d 237, 243 (2d Cir.1975) (citing

Napue v. Illinois, 360 US. 264, 269, 79 S.Ct.

1173, 1177, 3 L.Ed.2d 1217 (1959)), cert. denied,

429 US. 819, 97 S.Ct. 66, 50 L.Ed.2d 80 (1976).

Where the government was unaware of a witness’

perjury, however, a new trial is warranted only if

the testimony was material and "the court [is left]

with a firm belief that but for the perjured

testimony, the defendant would most likely not have
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beenfconvicted." Sanders, 863 F.2d at 226; see

also United States v. Seijo, 514 F.2d 1357, 1364

(2d Cir.1975) (The test " ’is whether there was a

significant chance that this added item, developed by

skilled counsel could have induced a reasonable

doubt in the minds of enough of the jurors to avoid

a conviction.’ ") (citations omitted).

Here, in an opinion and order dated April 11,

1990, the district court concluded that it *457 was

unnecessary to hold an evidentiary hearing to

determine whether when Guariglia testified the

government knew that he was lying. The district

court found that there was "neither allegation nor

evidence that the prosecution had any knowledge" of

Guariglia’s perjury. Accordingly, the district court

applied the more demanding standard adopted in

Sanders and concluded that the perjurious testimony

was immaterial to the guilt or innocence of the

defendants and that the jury’s decision would not

have been different. The district judge stated:

The testimony was not material: Guariglia’s

gambling and skimming did not bear on the

defendants’ guilt or innocence only on Guariglia’s

credibility. And here, these instances of falsehood

would have been merely minor, cumulative

additions to the massive mound of discredit

heaped upon Guariglia over several days of both

direct and cross-examination.

[2] Defendants submit that the government was

aware of the perjury and that the district court

ignored the facts on this issue. According to

defendants, the prosecution should have been aware

of the perjury once Guariglia was cross—examined

and admitted having purchased gambling chips at an

Atlantic City casino on two occasions in the fall of

1988. Instead, the prosecution sought to rehabilitate

the witness on redirect, permitting Guariglia to

testify that he had bought the chips but that he had

not gambled, even after defense counsel disclosed to

the government written records from the Tropicana

Casino reflecting that Guariglia had gambled. We

agree with the defendants that the government

should have been aware of Guariglia’s perjury.

Although the record demonstrates that the

prosecution did not "sit on its hands" after becoming

aware that Guariglia may have perjured himself, we

are not satisfied that the government properly

utilized the available information. Confronted with

Guariglia’s admission that he had been to the
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Tropicana on two occasions during the fall of 1988,

the government asserts, and we do not doubt, that it

questioned Guariglia extensively regarding these

trips to Atlantic City. The government also

contacted the individuals who purportedly were with

Guariglia on those occasions and was advised that

Guariglia had not gambled. Finally, the record

indicates that the government made some effort to

contact individuals at the Tropicana. The extent and

nature of the last inquiry is unclear and the failure of

the district court to conduct any inquiry on this

point provides us with little assistance.

In light of Guariglia’s acknowledged history of

compulsive gambling, we believe that given the

inconsistencies in his statements the government

should have been on notice that Guariglia was

perjuring himself. Yet, instead of proceeding with

great caution, the government set out on its redirect

examination to rehabilitate Guariglia and elicited his

rather dubious explanation of what had happened.

Defendants placed before the government and the

court powerful evidence that Guariglia was lying.

Although this information was not formally admitted

into evidence, it nonetheless cast a dark shadow on

the veracity of Guariglia’s statements. We fear that

given the importance of Guariglia’s testimony to the

case, the prosecutors may have consciously avoided

recognizing the obvious——that is, that Guariglia was

not telling the truth. V

Guariglia was the centerpiece of the govemment’s

case. Had it been brought to the attention of the

jury that Guariglia was lying after he had

purportedly undergone a moral transformation and

decided to change his ways, his entire testimony

may have been rejected by the jury. It was one

thing for the jury to learn that Guariglia had a

history of improprieties; it would have been an

entirely different matter for them to learn that after

having taken an oath to speak the truth he made a

conscious decision to lie. While the jury was

instructed that Moreno was an acknowledged

perjurer whose testimony should be weighed

carefully, no such instruction was given relative to

Guariglia’s testimony. Accordingly, because we are

convinced that the government should have known

that Guariglia was committing perjury, all the

convictions must be reversed.

[3] *458 Even assuming that the government had

no knowledge of the perjury at the time of trial, we
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believe that reversal would still be warranted. The

government acknowledges that it received additional

information concerning the falsity of Guariglia’s

testimony in December 1989, months after the

trial’s conclusion. Specifically, the government

learned that Guariglia had gambled in Puerto Rico in

November 1988 and that he had been involved in

another illegal scheme during the period of his

cooperation with the government. This additional

information in itself provides a sufficient basis for

granting the defendants a new trial. We reach this

conclusion cognizant that a motion for a new trial on

the basis of newly discovered evidence " ’[is]

granted only with great caution in the most

extraordinary circumstances.’ " Sanders, 863 F.2d

at 225 (quoting United States v. DiPaolo, 835 F.2d

46, 49 (2d Cir.1987)); see Stofsky, 527 F.2d at

243.

Where newly discovered evidence demonstrates

that a principal government witness committed

perjury, we must determine "whether the jury

probably would have altered its verdict had it known

of the witness’ false testimony.Stofsky, 527 F.2d at

246. In Seijo, 514 F.2d at 1357, a case involving

newly discovered evidence of perjured testimony,

we reversed a conviction on facts strikingly similar

to those now before us. WhileSeijo involved

prosecutorial neglect, its reasoning and analysis is

nonetheless helpful to our resolution of the instant

case. SeeSeijo, 514 F.2d at 1364.

In Seijo, a cooperating witness, when asked on

cross-examination whether he had ever been

convicted of a drug offense, answered untruthfully

that he had never been convicted of such an offense.

Although the prosecution had no reason to know

that the response was untruthful at the time it was

given, we, nevertheless, reversed the defendant’s

conviction.4 In so doing, we emphasized that

despite the presence of other impeaching material

during the trial the disclosure of the witness’ false

statement would have had a tremendous impact on

the jury’s credibility assessment of the witness. Id.

FN4. The proscutor is Seijo had no actual

knowledge of the perjury. An FBI sheet noting the

prior conviction had been sent to the prosecutor’s

office, but was misfiled; the prosecutor never saw

it. Seijo, 514 F.2d at 1363. This mistake, while

innocent, contributed to the trial error.
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In the instant case, the district court found the

evidence of Guariglia’s perjury inconsequential

because it was merely cumulative, providing one

more basis for challenging Guariglia’s credibility.

In Seijo, we rejected this same reasoning. We noted

that the witness had been subjected to direct and

cross—examination and that he had admitted

cooperating with the fovemment, using opium, and

being addicted to and selling heroin. Despite these

admissions, we concluded that his denial of a prior

marijuana conviction had ’a different and more

serious bearing. In this aspect, it cannot be said to

constitute merely cumulative impeaching

material."Id. at 1363 (emphasis added). As we

emphasized: ’The taint of [the]false testimony is not

erased because his untruthfulness affects only his

credibility as a witness. ’The jury’s estimate of the

truthfulness and reliability of a given witness may

well be determinative of guilt or innocence.’ "Id. at

1364 (quoting Napue, 360 U.S. at 269 , 79 S.Ct. at

1177).

Subsequent to our decision in Seijo, we recognize

that these same concerns merit careful attention even

in situations where the government has not

contributed to the error-either through neglect or

intentional misconduct-in permitting a witness’

perjury. Stofsky, 527 F.2d at 246. ’[A] witness’s

credibility could very well [be]a factor of central

importance to the jury, indeed every bit as important

as the factual elements of the crime itself. " Id.

(citingSeijo, 514 F.2d at 1363-64) (other citations

omitted.) Therefore, we concluded: ’Upon

discovery of previous trial perjury by a government

witness, the court should decide whether the jury

probably would have altered its verdict if it had the

opportunity to appraise the impact of the newly—

discovered evidence not only upon the factual

elements of the government’s case but also upon the

credibility of the government’s case but also upon

the credibility of the government’s witness. " Id.

Applying that analysis here, we conclude as a

matter of law that had the jury been aware of

Guariglia’s perjury it probably would have acquitted

the defendants. Guariglia’s false testimony

regarding his gambling directly calls into question

the veracity of the rest of his statements.

Guariglia’s testimony was essential to the

government’s case; indeed, he tied all the pieces

together. And, as we have emphasized, he was the

only witness who the jury was led to believe had
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undergone a radical moral transformation.

Moreover, the *459 government through its redirect

and in its closing argument made much of

Guariglia’s motive for telling the truth. One of the

prosecutors stated in closing:

The government submits to you that Mr. Moreno

and Mr. Guariglia are credible witnesses and you

should credit their testimony for a number of

reasons. First of all, they have confessed to their

crimes, they have admitted their crimes, and they

have pleaded guilty to serious felony counts.

They entered into cooperation agreements with the

government and those agreements are in

evidence. . . .

You heard the terms of those agreements when

they testified. If they perjured themselves, if they

give false testimony in this trial, then the deal is

off. They can be prosecuted for every crime they

committed and everything they have said in

interviews with the U.S. Attomey’s office and

every trial they have testified in their testimony

can be used against them. That I submit gives

them a powerful motive to tell the truth when they

testified at this trial. ~

(emphasis added). While vouching for a witness’

credibility alone is not ordinarily a basis for

reversal, these comments provide one more reason

to set aside the jury’s verdict. In sum, we reverse

the convictions because after reviewing the record

we are left "with a firm belief that but for the

perjured testimony, the defendant[s] would most

likely not have been convicted." Sanders, 863 F.2d

at 226 (applying the Stofsky probability standard).

Defendants advance numerous other challenges to

their convictions. Although our decision on the

perjury issue is itself a sufficient basis for disposing

of these appeals, the likelihood of a new trial

suggests that we should also address some of the

other arguments urged by the defendants. We limit

our analysis to those issues that directly challenge

the validity of the indictment or the legal viability of

the government’s theory underlying any of the

charges.

B. The Indictments and the U.S. Attomey’s Bias

The defendants challenge the authority and

motives of the U.S. Attomey’s Office for the

Southern District of New York. Specifically, they

offer two reasons in support of their contention that

the indictment in this case was improperly obtained.
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First, they assert that the Independent Counsel (IC)

appointed to investigate former Attorney General

Edwin Meese had exclusive prosecutorial

jurisdiction over the conduct that is charged in the

underlying indictment. Second, defendants contend

that the prosecutors were inherently biased because

they wanted either to protect or to attack Meese.

We find these claims to lack merit.

1. The Independent Counsel

[4] Defendants argue that once the IC was

appointed to investigate the conduct of then-

Attomey General Meese, the U.S. Attomey’s Office

for the Southern District of New York was divested

of jurisdiction over any matter that related to Meese

without first obtaining written authorization from

the IC pursuant to 28 U.S.C. § 597(a). Section

597(a) gives the IC exclusive prosecutorial

jurisdiction over matters referred to him unless he

otherwise agrees in writing.

On February 2, 1987, Independent Counsel James

McKay was appointed pursuant to 28 U.S.C. §

593(b) to conduct an investigation of Franklyn

Nofzinger and his relationship with Wedtech. On

May 11, 1987, Deputy Attorney General Burns sent

a letter to McKay requesting that he accept the

referral of an investigation of Attorney General

Meese. McKay accepted the referral and both the

Department of Justice and McKay petitioned the

Independent Counsel Court (ICC) for an order

further defining McKay’s responsibilities. On

August 18, 1987, the ICC issued its order. It

provided:

Independent Counsel James C. McKay shall have

jurisdiction to investigate whether any

provision of the federal criminal law, was violated

by Mr. Meese’s relationship or dealings at any

time from 1981 to the present with any of the

following: Welbilt Electronics Die Corporation/

Wedtech Corporation ...; Franklin C. Nofzinger;

E. Robert Wallach; W. Franklyn Chinn; and/or

Financial Management International, Inc.

(emphasis added). Defendants read this order and

the Burns referral letter as having vested the IC with

exclusive jurisdiction over their relationships with

Wedtech. Thus, they argue when prosecutors from

the Southern District of New York appeared before

the Grand Jury on May 28 and 29, 1987, they did so

without jurisdiction. Defendants stress that it was

not until December 21, 1987, that the IC formally

 

Page 15

referred, pursuant to 28 U.S.C. § 597(a), the

authority to indict to the Southern District.

*460 Defendants’ interpretation of the ICC’s order

directing the investigation of Meese fails to

appreciate the order’s plain language. It was only

Meese’s conduct that Independent Counsel McKay

was charged with responsibility to investigate. By

its terms, the order did not preclude other

investigations of Wedtech, Wallach or Chinn. The

government did not need the IC’s authorization to

seek an indictment in the Southern District of New

York. The decision to approach the [C only

indicates that the prosecutors did not want to disrupt

or to infringe on any aspect of the IC’s ongoing

investigation of Meese. The Southern District

prosecutors’ prudence is not a basis for concluding

that they lacked the requisite authority to act.

2. Prosecutorial Bias and Conflict of Interest

[5] Defendants further argue that every

Department of Justice (DOJ) prosecutor was

inherently biased in some way due to the alleged

involvement of the DOJ’s top official, then-Attomey

General Meese. Thus, the defendants submit, the

U.S. Attorneys in the Southern District of New

York were not "disinterested prosecutors" as

required by the Due Process Clause. These

sweeping arguments are completely lacking in merit.

The only case law that defendants rely on to support

their position involves individual prosecutors who

were discovered to have had an actual interest in the

outcome of a case. Additionally, the argument that

every DOJ employee was somehow tainted because

of the alleged involvement of Meese is incredible

and simply the product of speculation. Defendants

point to nothing that demonstrates the existence of

any bias or prejudice. Finally, even assuming the

existence of some bias, defendants have in no way

established that they were prejudiced by any conflict

of interest. See Wright v. United States, 732 F.2d

1048, 1056 n. 8 (2d Cir.1984) (extent of prejudice

that must be shown depends on what stage

proceedings have reached), cert. denied, 469 U.S.

1106, 105 S.Ct. 779, 83 L.Ed.2d 774 (1985).

C. The Mail Fraud Charges

1. Counts Twelve Through Fifteen

Counts Twelve through Fifteen charged London
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and Chinn with mail fraud in violation of 18 U.S.C.

§ 1341. Each of these counts also included a charge

of aiding and abetting in Violation of 18 U.S.C. § 2.

The charges in Counts Twelve through Fifteen

related to certain mailings made by London in

furtherance of his purported scheme with Chinn to

obtain $1.14 million from Wedtech. London and

Chinn submit that these charges are legally

insufficient because the government only alleges a

fraudulent taking of intangible rights-—interests that

do not rise to the level of "property" within the

meaning of the mail fraud statute.

The govemment’s theory was that London and

Chinn used the mails to further a scheme designed to

funnel Wedtech fimds to Chinn through his entity

FMI, to pay a $100,000 kickback to Guariglia, and

to pass a twenty percent share of the $1 million to

Wallach. The alleged scheme began when Moreno

and Guariglia agreed to pay London and Chinn $1

million for their services in connection with

Wedtech’s secondary public offering. Guariglia, in

a side deal, was to receive a $100,000 kickback.

The $1 million was to be paid from Wedtech to

London’s corporation, IFCI. London would then

make a payment to Chinn’s entity, FMI. The

payment was structured in this fashion because

Chinn was a director of Wedtech at the time; if he

had received the payment directly, it would have to

have been reported on SEC disclosures. After the

offering was completed, Guariglia authorized an

additional disbursement to London of $140,000 for

expenses. Thus, the total sum involved was $1.14

million.

London sent an invoice to Wedtech attributing the

$1.14 million fee to services rendered in connection

with Wedtech’s secondary public offering. The

prospectus for the secondary public offering was

mailed to Wedtech shareholders and failed to

disclose that Chinn, a Wedtech director, was

receiving part of the $1.14 million payment. Later,

when the payments were discovered, London sent

letters to Wedtech’s outside *461 counsel which

mischaracterized the purpose of the payments and

the true recipients.

[6][7][8] The federal mail fraud statute prohibits

an individual from "devis [ing] or intending to

devise any scheme or artifice to defraud, or for

obtaining money or property by means of false or

fraudulent pretenses, representations, or promises."
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18 U.S.C. § 1341. The essential elements of a mail

fraud violation are (l) a scheme to defraud, (2)

money or property, and (3) use of the mails to

further the scheme. See McNally v. United States,

483 U.S. 350, 356, 107 S.Ct. 2875, 2879, 97

L.Ed.2d 292 (1987); United States v. Pisani, 773

F.2d 397, 409 (2d Cir.1985). To establish the

existence of a scheme to defraud, the government

must present proof that the defendants possessed a

fraudulent intent. United States v. Schwartz, 924

F.2d 410, 420 (2d Cir.199l); United States v.

Starr, 816 F.2d 94, 98 (2d Cir.1987). And

although money or property must be the object of

the scheme, McNally, 483 U.S. at 358-59, 107

S.Ct. at 2880—81, the government is not required to

show that the intended victim was actually

defrauded. The government need only show that the

defendants contemplated some actual harm or injury.

Starr, 816 F.2d at 98; United States v. Regent

Office Supply Co., 421 F.2d 1174, 1180 (2d

Cir.1970).

[9] London and Chinn submit that Wedtech

received services in return for the payments and

that, therefore, the shareholders were not defrauded

of any property. As we explain below in connection

with our discussion of the charges under the

National Stolen Property Act, 18 U.S.C. § 2314,

providing alternative services does not defeat a fraud

charge because the fact remains that the corporation

and its shareholders did not receive the services that

they believed were being provided. In addition, the

defendants contend that the only property alleged to

have been taken was the shareholders’ intangible

"right to control " how Wedtech’s money was spent.

They argue that the Supreme Court’s holding in

McNally, 483 U.S. 350, 107 S.Ct. 2875, precludes

a mail fraud charge based on the alleged taking of

such intangible property rights. We disagree.

In McNally, the Supreme Court reversed a mail

fraud conviction that was predicated on the charge

that the defendant had defrauded the citizens of a

state of their intangible right to "honest and

impartial government." Id. at 355, 107 S.Ct. at

2879, but see 18 U.S.C.A. § 1346 (legislatively

overruling McNally). London and Chinn maintain

that Wedtech and its shareholders, like the citizens

in McNally, were not deprived of any tangible

property rights and, therefore, prosecution under the

mail fraud statute is impermissible. Defendants

misread the Supreme Court’s opinion in McNally.
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Furthermore, defendants’ definition of "property" is

too narrowly drawn.

In Carpenter v. United States, 484 U.S. 19, 108

S.Ct. 316, 98 L.Ed.2d 275 (1987), the Supreme

Court clarified its decision in McNally. The Court

declared: "McNally did not limit the scope of §

1341 to tangible as distinguished from intangible

property rights." Id. 484 U.S. at 25, 108 S.Ct. at

320. Indeed, the Court recognized that its holding

was quite specific: "We held in McNally that the

mail fraud statute does not reach ’schemes to

defraud citizens of their intangible rights to honest

and impartial government,’ and that the statute ’is

limited in scope to the protection of property

rights.’ " Id. (citations omitted). In upholding a

mail fraud conviction, the Carpenter Court

recognized that the Wall Street Journal ’s

confidential business information--an intangible

interest--constituted property within the statute’s

purview. Id. Thus, the central focus of our inquiry

is whether under the govemment’s theory any

property right was taken or placed at risk of loss as

a result of the defendants’ alleged scheme; if no

property right was involved, the mail fraud charges

cannot survive.

The indictment charged that the victims of the

alleged "scheme and artifice" were Wedtech and its

shareholders who were defrauded of the $1.14

million in payments as well as the "right to control"

how the money was spent. In addition, those who

*462 purchased Wedtech stock as part of the

secondary offering were alleged to be victims.

London and Chinn maintain that these alleged

victims were not deprived of any property right.

The corporation and shareholders, according to

London and Chinn, were in fact benefitted as a

result of their efforts to enhance the value of the

corporation’s stock. Moreover, they claim that it is

only the directors and officers of a corporation who

are charged with the responsibility for managing the

entity and that, therefore, the shareholders could not

have been deprived of any property interest because

they possess no "right to control" how corporate

funds are spent.

[10][11] At the outset, we recognize that a

corporation can only act through its agents-~officers

and directors. It is the directors who are charged

with the responsibility for managing the affairs of a

corporation. Diamond v. Oreamuno, 29 A.D.2d
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285, 287, 287 N.Y.S.2d 300, 302 (1st Dep’t 1968),

aff’d, 24 N.Y.2d 494, 301 N.Y.S.2d 78, 248

N.E.2d 910 (1969). Generally, the role of

shareholders in governing the conduct of the

corporation is minimal and limited to fundamental

decisions such as the election of directors or the

approval of extraordinary matters like mergers, a

sale of substantially all corporate assets, dissolutions

and amendments of the articles of incorporation or

the corporate bylaws. See R. Clark, Corporate Law

§ 3.1.1, at 94 (1986); see also N.Y.Bus.Corp.L. §§

703, 903, 909 (McKinney 1991); 1 Fletcher

Cyclopedia of the Law of Private Corporations § 30,

at 553 (Perm. ed. 1990) (hereinafter "Fletcher ").

Thus, the shareholders have no legal right to control

the day-to-day affairs of a corporation. Moreover,

sharehblders do not hold legal title to any of the

corporation’s assets. Instead, the corporation—-the

entity itself—-is vested with the title. 5A Fletcher §

2213, at 323. " ’[T]he corporation in respect of

corporate property and rights is entirely distinct

from the stockholders who are the ultimate or

equitable owners of its assets.’ " 5303 Realty Corp.

v. 0 & Y Equity Corp., 64 N.Y.2d 313, 323, 486

N.Y.S.2d 877, 884, 476 N.E.2d 276, 283 (1984)

(quoting Brock v. Poor, 216 N.Y. 387, 401, 111

NE. 229, 234 (1915)).

[12] While shareholders have neither a right to

manage the corporation nor a right to hold title to

corporate property, their ownership of stock in the

corporation is nonetheless a property interest.

Although the stock certificates may be the only

physical (tangible) manifestation of this property,

the ownership interest that the certificates represent

plainly is "property." "[S]hares of stock are

property, but they are intangible and incorporeal

property existing only in abstract legal

contemplation." 11 Fletcher § 5097, at 92. There

are, however, other incidents accompanying the

property interest that a stockholder owns.

The government asserts that the actions taken by

the defendants denied the shareholders the "right to

control" how corporate assets were spent——an

intangible property interest. The "right to control"

has been recognized as a property interest that is

protected by the mail fraud statute. See, e.g.,

United States v. Biaggi, 909 F.2d 662, 687 (2d

Cir.1990) (Defense Department’s right to control

contract awards protected by mail fraud statute),

cert. denied, --— U.S. ----, 111 S.Ct. 1102, 113
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L.Ed.2d 213 (1991); United States v. Shyres, 898

F.2d 647, 652 (8th Cir.) (corporation deprived of

right to control spending when officers awarded

contracts to outside contractor and received a

kickback), cert. denied, --- U.S. ----, 111 S.Ct. 69,

112 L.Ed.2d 43 (1990); United States v. Kerkman,

866 F.2d 877, 880 (6th Cir.) (same), cert. denied, --

- U.S. ----, 110 S.Ct. 95, 107 L.Ed.2d 59 (1989);

see also McNally, 483 U.S. at 360, 107 S.Ct. at

2881 (suggesting that conviction may have been

affirmed if jury had been "charged that to convict it

must find that the Commonwealth [of Kentucky]

was deprived of control over how its money was

spent"). Despite the recurrent references to a "right

to control," we think that use of that terminology

can be somewhat misleading and confusing.

Examination of the case law exploring the "right to

control" reveals that application of the theory is

predicated on a showing that some *463 person or

entity has been deprived of potentially valuable

economic information. See United States v. Little,

889 F.2d 1367, 1368 (5th Cir.1989) (concealment

of economically material information can constitute

mail fraud), cert. denied, --- U.S. ----, 110 S.Ct.

2176, 109 L.Ed.2d 505 (1990). Thus, the

withholding or inaccurate reporting of information

that could impact on economic decisions can provide

the basis for a mail fraud prosecution.

A stockholder’s right to monitor and to police the

behavior of the corporation and its officers is a

property interest. This incident of stock ownership

represents one way that a shareholder can protect the

value of his or her investment. The maintenance of

accurate books and records is of central importance

to the preservation of this property interest. "The

stockholders’ right of inspection of the corporation’s

books and records rests upon the underlying

ownership by them of the corporation’s assets and

property" and is an incident of "ownership of the

corporate property." 5A Fletcher § 2213, at 323.

Indeed, given the important role that information

plays in the valuation of a corporation, the right to

complete and accurate information is one of the most

essential sticks in the bundle of rights that comprise

a stockholder’s property interest.

The importance of this right to information is

recognized by the statutes and rules that govern the

operation of a publicly held corporation. Indeed,

the officers of a publicly held corporation are legally

obligated to keep and to maintain books and records
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which "accurately and fairly reflect the transactions

and dispositions of the assets" of the corporation.

15 U.S.C. §78m(b)(2)(A); 17 C.F.R. §240.1362-

1; cf. United States v. Siegel, 717 F.2d 9, 14 (2d

Cir.1983) (mail fraud violation when "a fiduciary

fails to disclose material information ’which he is

under a duty to disclose to another under

circumstances where the non-disclosure could or

does result in harm to the other’ ") (citations

omitted). The provision of complete information

protects a shareholder’s investment--a clear property

interest. In the event that a stockholder disagrees

with a corporation’s actions, steps can be taken to

prevent such further activity or the shares can be

sold. When intentionally deprived of accurate

information regarding how corporate assets are

being spent, a shareholder’s investment is placed at

great risk. If corporate officers and directors, and

those acting in concert with them, were free to

conceal the true nature of corporate transactions, it

is conceivable that the assets of the corporation

could be so dissipated as to render a shareholder’s

investment valueless.

London and Chinn also submit that Wedtech and

its shareholders received valuable services in return

for the payments that were made, and therefore, the

shareholders were not defrauded. The provision of

alternative services does not defeat a mail fraud

prosecution. As Judge Learned Hand eloquently

explained many years ago in response to a similar

argument:

Civilly of course the action would fail without

proof of damage, but that has no application to

criminal liability. A man is none the less cheated

out of his property, when he is induced to part

with it by fraud, because he gets a quid pro quo of

equal value. It may be impossible to measure his

loss by the gross scales available to a court, but he

has suffered a wrong; he has lost his chance to

bargain with the facts before him. That is the evil

against which the [mail fraud] statute is directed.

United States v. Rowe, 56 F.2d 747, 749 (2d Cir.),

cert. denied, 286 U.S. 554, 52 S.Ct. 579, 76 L.Ed.

1289(1932).

[13] Where, as here, it is alleged that London and

Chinn, in concert with Wedtech insiders, set up a

scheme to conceal the true nature of their dealings

and the ultimate recipients of the payments, we

conclude that a mail fraud charge can be sustained.

By using the mails to submit false invoices and other
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defendantsinaccurate information, these

intentionally sought to misrepresent the nature of the

transactions in which they were involved. These

misrepresentations permitted the officers to pay out

large sums from the corporation to undisclosed

individuals for what were purportedly improper

purposes, while maintaining *464 the facade that

these payments were in furtherance of legitimate

corporate goals. By concealing this information, the

value of Wedtech stock was obscured and the

shareholders and the corporation were deprived of

the opportunity to make informed decisions.

[14] Finally, we cannot accept defendants’

argument that the directors and officers of the

corporation have the authority to act on behalf of the

shareholders and the corporation and that therefore a

criminal fraud cannot be perpetrated when all the

officers are participants in the scheme. Defendants

would have us endorse a theory of criminal law that

would effectively grant corporate officials and third—

parties working in concert with them a license to

loot the corporate treasury as long as they were all

in on the scheme. We decline to do so. Such a

theory completely fails to recognize and to protect

the property interests of the shareholders and the

corporation. As we have stated on a prior occasion,

once a property right is found to exist, section

1341’s language " ’ "any scheme or artifice to

defraud" is to be interpreted broadly.’ " United

States v. Evans, 844 F.2d 36, 40 (2d Cir.l988)

(quoting McNally, 483 U.S. at 356, 107 S.Ct. at

2879); see also Durland v. United States, 161 U.S.

306, 313-14, 16 S.Ct. 508, 40 L.Ed. 709 (1896).

As one member of our Court has noted in a different

context, "[t]he issuance of checks falsely prepared to

reflect the performance of non-existent services is a

fraud on someone, ultimately the shareholders, who

are deprived of an opportunity to know how

corporate funds are being spent." United States v.

Weiss, 752 F.2d 777, 794 (2d Cir.) (Newman, J .,

dissenting), cert. denied, 474 U.S. 944, 106 S.Ct.

308, 88 L.Ed.2d 285 (1985). We accordingly

conclude that the government advanced a viable

theory of fraud under the mail fraud statute.

2. Count Eighteen

Count Eighteen charged Chinn individually with

committing mail fraud in connection with his

submission of credit card receipts for

reimbursement. According to the government,
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Chinn had a side deal, which was approved by

Guariglia and one other Wedtech official, whereby

Chinn was permitted to spend up to $100,000

annually for personal expenses on his Wedtech

corporate credit cards. During the thirteen month

period from September 1985 through November

1986, Chinn utilized his Wedtech credit cards for

his personal benefit by purchasing approximately

$23,000 in goods and services. The indictment

charged that the mail fraud occurred when Diners

Club and American Express mailed monthly account

statements to Wedtech for payment. Chinn attacks

these charges on two grounds: (1) the mailings were

made by the credit card companies not by Chinn,

and (2) he reiterates the argument that no "property"

protected by the mail fraud statute was taken. We

do not find either argument to be persuasive.

In support of his first argument, Chinn argues that

the Supreme Court’s holdings in Parr v. United

States, 363 U.S. 370, 80 S.Ct. 1171, 4 L.Ed.2d

1277 (1960), and United States v. Maze, 414 U.S.

395, 94 S.Ct. 645, 38 L.Ed.2d 603 (1974),

demonstrate that such allegations cannot support a

mail fraud charge. In Parr, the Court held that two

employees who used their school district credit cards

to obtain gasoline and other services for their

personal use could not be prosecuted for mail fraud

simply because the oil companies involved

ultimately submitted the bills to the school district

for payment. The Court reasoned that the mailings

were not in furtherance of the scheme because the

perpetrators had already gotten what they wanted.

363 U.S. at 392-93, 80 S.Ct. at 1184. Similarly, in

Maze, the individual charged had stolen his

roommate’s credit card and proceeded to embark on

a traveling spree. The Maze Court concluded that

the subsequent mailing of the credit card billings

could not provide a basis for conviction under the

mail fraud statute because the success of the

defendant’s scheme in no way depended on the

mailings. Indeed, as the Court noted, the mailings

actually increased the probability that the defendant

would be detected. 414 U.S. at 402—03, 94 S.Ct. at

649-50.

*465 Despite the superficial similarity among the

cases, we find the instant case distinguishable from

Parr and Maze. Here, the government’s theory was

that Chinn had entered into an agreement with

Guariglia and other Wedtech insiders, wherein

Chinn’s compensation would be increased by as
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much as $100,000 per year. The fundamental

question is whether the mailings were "incident to

an essential part of the scheme." Parr, 363 U.S. at

390, 80 S.Ct. at 1183 (quoting Pereira V. United

States, 347 U.S. 1, 8, 74 S.Ct. 358, 362, 98 L.Ed.

435 (1954)). Discussing the proper focus of such

mail fraud challenges, the Supreme Court recently

declared:

We also reject [the] contention that mailings that

someday may contribute to the uncovering of a

fraudulent scheme cannot supply the mailing

element of the mail fraud offense. The relevant

question at all times is whether the mailing is part

of the execution of the scheme as conceived by the

perpetrator at the time, regardless of whether the

mailing later, through hindsight, may prove to

have been counterproductive and return to haunt

the perpetrator of the fraud. . .. Those who use the

mails to defraud proceed at their peril.

Schmuck v. United States, 489 U.S. 705, 715, 109

S.Ct. 1443, 1449—50, 103 L.Ed.2d 734 (1989)

(emphasis added).

[15] We conclude that under the government’s

theory the credit card billings were central to the

scheme and essential to its continued success. This

was not to be a “one shot" proposition. See id. at

711, 109 S.Ct. at 1448. Rather, the intention of the

scheme was to enhance Chinn’s compensation by

paying him periodically for personal expenses that

he incurred. Such payments were to be made under

the guise of reimbursements for business related

expenses. Therefore, unlike the situations in Parr

and Maze, the credit card billings not only were

anticipated by Chinn, but also were essential to the

success of the scheme. In Parr and Maze, the

alleged perpetrators had no intention of continuing

to communicate with the victims of their fraud.

Here, however, the government’s theory is that

Chinn had expressly agreed with Guariglia that an

additional $100,000 in compensation would be

forthcoming through payments that would be

disguised as reimbursements for business related

expenses. Absent the regular credit card company

mailings, Wedtech could not have treated these

payments as reimbursements for business expenses

and Chinn’s ability to continue to receive the

payments would have come to an end. It thus

cannot be said that " ’[t]he scheme had reached

[its] fruition’ " once Chinn received the goods and

services which he charged on the Wedtech accounts.

Parr, 363 U.S. at 393, 80 S.Ct. at 1184 (quoting
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Kann v. United States, 323 U.S. 88, 94, 65 S.Ct.

148, 150, 89 L.Ed. 88 (1944)). The government’s

theory underlying Count Eighteen is legally

sufficient.

[16] Likewise, Chinn’s second argument that no

"property" was taken lacks merit. As we previously

explained, the intentional submission of inaccurate

or incomplete billing invoices can provide the basis

for a mail fraud prosecution. That reasoning is

equally applicable here. Moreover, Chinn was a

director of Wedtech at the time of these alleged

improper payments. As such he owed a fiduciary

duty to the corporation and its shareholders to

disclose fully the true purpose of the payments he

received. See Siegel, 717 F.2d at 14 (fiduciary’s

failure to disclose material information can provide

basis for mail fraud violation). Instead, Chinn, with

Guariglia’s cooperation, concealed the payments by

masking them as business expenses, thereby

perpetrating a fraud on Wedtech and its

shareholders .

D. The National Stolen Property Act Charges

London, Wallach and Chinn were each charged

with violating the National Stolen Property Act, 18

U.S.C. § 2314 (the Act) and with aiding and

abetting violations of the Act, 18 U.S.C. § 2.

Section 2314 prohibits the interstate transportation

of "any goods, wares, merchandise, securities or

money" valued at $5,000 or more by individuals

who knew the property to have been "stolen,

converted, or taken by fraud." l8 U.S.C. § 2314.

Counts Three *466 and Four charged Wallach with

violating the Act by transporting across state lines

two checks in the amounts of $125,000 and

$300,000, respectively. Count Six charged all three

defendants with violating the Act by transporting a

series of checks totaling $99,999.98 across state

lines. Both Wallach and Chinn were acquitted of

the charges in Count Six. Counts Ten and Eleven

charged London and Chinn with violating the Act by

transporting two checks totaling $1.14 million

across state lines.

In relation to all these charges, the government’s

theory was that through misrepresentation and

deception London, Wallach and Chinn defrauded

Wedtech and its shareholders. The product of this

fraud was the receipt of Wedtech property, namely,

the face value of the checks. Specifically, the
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government alleged that the false invoice and the

false letter submitted by Wallach, in connection with

his receipt of the checks for $125,000 and

$300,000, amounted to a "fraud" on Wedtech and

its shareholders. Similarly, it was alleged that

London and Chinn fraudulently obtained corporate

funds by providing false and misleading

information. These activities, the govemmmt

charged, coupled with subsequent interstate

transportation of the relevant checks, resulted in

Violations of the Act.

Defendants challenge the Viability of these

charges. Their arguments parallel, in large part,

those advanced in connection with the mail fraud

charges. We conclude, as we did with respect to the

mail fraud charges, that the National Stolen Property

Act charges are legally sufficient.

[17][18][19] To obtain a conviction under the

National Stolen Property Act, the government must

prove beyond a reasonable doubt the following

elements: (1) the defendant transported property, as

defined by the statute, in interstate commerce, (2)

the property was worth $5,000 or more, and (3) the

defendant knew the property was "stolen, converted

or taken by fraud." Dowling v. United States, 473

US 207, 214, 105 S.Ct. 3127, 3131, 87 L.Ed.2d

152 (1985); see United States v. Vontsteen, 872

F.2d 626, 630 (5th Cir.1989); United States v.

Stack, 853 F.2d 436, 438-39 (6th Cir.1988). The

government charged that the defendants transported

the Wedtech checks in interstate commerce knowing

them to have been procured by fraud. While the

definition of fraud is generally the same under the

mail fraud statute, 18 U.S.C. § 1341, and under the

Act, 18 U.S.C. § 2314, see, e.g., United States v.

Kibby, 848 F.2d 920, 922—23 (8th Cir.1988), there

are two significant differences between the offenses.

First, to establish a violation of section 2314 the

government must prove that the defendant was

actually successful in defrauding his intended victim

of property in excess of $5,000--actual pecuniary

harm must be shown. United States v. Lennon, 751

F.2d 737, 744 (5th Cir.), cert. denied, 471 US.

1100, 105 S.Ct. 2324, 85 L.Ed.2d 842 (1985). In

contrast, to obtain a conviction under section 1341,

the government need only prove an intent to

defraud; actual success of the scheme to defraud is

not an essential element of the crime. See United

States v. Gelb, 881 F.2d 1155, 1162—63 (2d Cir.),

cert. denied, --- U.S. ----, 110 S.Ct. 544, 107
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L.Ed.2d 541 (1989). Second, to obtain a conviction

under section 2314 the government need not prove

that the defendant actually participated in the scheme

to defraud someone of property; proof that the

defendant knew the property to have been stolen or

procured by fraud is sufficient. Stack, 853 F.2d at

439.

Defendants maintain, as they did with respect to

the mail fraud charges, that no fraud was committed

because each of them provided valuable services to

Wedtech even if these services were not accurately

disclosed at the time payment was sought. We find

little merit in this argument. The mere fact that the

defendants may have performed some other services

than those specified in their invoices and letters is

irrelevant to the issue whether a fraud was

perpetrated; the corporation and its shareholders did

not receive the services stipulated in the

documentation provided by the defendants. By

providing misleading information, the defendants

concealed essential facts from the corporation and its

shareholders, facts which if disclosed might *467

have led to the relevant payments being recouped

and any similar future payments being halted. See

Starr, 816 F.2d at 98; Regent Office Supply, 421

F.2d at 1182.

Relying on Dowling, 473 US 207, 105 S.Ct.

3127, the defendants also argue that the charges for

violating section 2314 are legally insufficient

because no physical property crossed state lines. In

Dowling, the Supreme Court reviewed a section

2314 conviction which was based on the interstate

transportation of bootleg phonograph records which

had been manufactured and distributed without the

consent of those who owned the copyrights to the

musical compositions performed on the records.

The Court reasoned that the phonograph records

themselves had not been stolen or procured by

fraud, only the songs performed on the records were

being improperly used. In reversing the

convictions, the Court held that the statute does not

apply to wholly intangible property interests such as

those possessed by a copyright holder. Id. at 216-

17, 105 S.Ct. at 3133 ("[T]he provision seems

clearly to contemplate a physical identity between

the items unlawfully'obtained and those eventually

transported"). The Court concluded that a

copyright, like other forms of intellectual property,

lacks the physical characteristic that the statute

contemplates. Id. at 217—18, 105 S.Ct. at 3133.
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In reaching this conclusion, the Court placed

emphasis on the special nature of federal copyright

law. Id. at 217, 105 S.Ct. at 3133. Specifically, a

copyright holder does not enjoy complete and

inviolable control over the use of his or her work.

Id. The Copyright Act comtemplates, in limited

circumstances, that others can make use of

copyrighted information without obtaining the

holder’s permission. Id. Because federal law

permits such intrusions, the Court reasoned: "[T]he

property rights of a copyright holder have a

character distinct from the possessory interest of the

owner of simple ’goods, wares, [or] merchandise,’

for the copyright holder’s dominion is subjected to

precisely defined limits." Id. Given the distinct

nature of copyrights, the Court noted that

interference with a copyright "does not easily equate

with theft, conversion, or fraud." Id.

The Dowling Court found additional support for

its decision when it examined the history of the Act.

The Court determined that section 2314 originally

was adopted to criminalize conduct which absent its

interstate characteristic would ordinarily have been

left to the states to regulate. Because Congress had

exclusive power over the area of copyrights,

whether or not interstate commerce was involved,

the Court stated that it would be "implausible to

suppose that Congress intended to combat the

problem of copyright infringement" when it passed

section 2314. Id. at 220-21, 105 S.Ct. at 3135.

The Court, therefore, held that section 2314 could

not provide the basis for a prosecution stemming

from the interstate transportation of copyrighted

material.

The defendants argue that the reasoning of

Dowling is directly applicable because the only

property alleged to have been transported with

knowledge that it was procured by fraud was the

shareholders’ "right to control" and their related

interest in not having the earnings of the company

artificially inflated. The defendants contend that

these property interests, like the copyrights in

Dowling, are entirely incorporeal and cannot

provide the basis for a section 2314 conviction.

We, however, do not find Dowling to be

controlling.

In contrast to the situation in Dowling, the

defendants herein were charged simply with

transporting checks across state lines knowing them
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to have been procured through fraud. Each check at

issue had a value that exceeded $5,000. The checks,

unlike the copyrights in Dowling, without a doubt

constitute physical property within the meaning of

the statute. Moreover, the defendants’ acquisition

and transportation of that property wholly deprived

Wedtech of the use and benefit of those funds; such

a complete deprivation does not occur in the context

of a copyright infringement. Finally, neither state

nor federal law permits the assets of a corporation to

be dissipated by corporate officials and those acting

in concert with them for undisclosed *468 purposes.

As we made clear in our discussion of the mail fraud

charges, the intentional provision of false and

inaccurate financial information can constitute a

fraud. A direct product of this fraud, under the

government’s theory, was the checks that were

issued in payment for the services noted in the

various invoices and letters submitted by the

defendants. We are convinced that such allegations

state a viable charge under the National Stolen

Property Act.

[20] Furthermore, we reiterate that the

participation of Wedtech officers in this alleged

scheme does not rule out the existence of fraud.

Defendants contend that because the officers and

directors of Wedtech were aware of everything that

had transpired and willingly disbursed the relevant

funds there can be no violation of the statute. In

short, they assert that one cannot acquire by fraud

what one has been voluntarily given. As this Circuit

has recognized: "Because the concept of ’stolen’

property requires an interference with the property

rights of its owner, property that has been

transported, or otherwise disposed of, with the

consent of the owner cannot be considered ’stolen’

within the meaning of §§ 2312—2315." United

States v. Bemlett, 665 F.2d 16, 22 (2d Cir.1981).

The linchpin of the defendants’ argument is that

shareholders possess no right to control the day-to-

day operations of a corporation and no possessory

interest in corporate property. Notwithstanding the

truth of these premises, shareholders do have a right

to receive accurate and complete information and

they are the beneficial owners of corporate assets.

As we discussed in connection with the mail fraud

charges, when false information is intentionally

provided to the corporation, a fraud on the

corporation and its shareholders is committed. Any

monies dispersed to satisfy these false invoices, in
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our opinion, also have been procured by fraud.

In this regard, we find the Sixth Circuit’s

reasoning in United States v. Gullett, 713 F.2d 1203

(6th Cir.1983), cert. denied, 464 U.S. 1069, 104

S.Ct. 973, 79 L.Ed.2d 211 (1984), to be persuasive.

In Gullett, two partners in an accounting firm

engaged in a scheme in which clients of the firm

wrote checks to the firm for services that were never

performed. In turn, the clients took a tax deduction

’ and ultimately shared in the proceeds of the checks.

The defendants, the accounting firm partners,

attacked their section 2314 convictions asserting that

the officers of the allegedly defrauded corporations

had used their "agency powers to write checks for

the purpose of generating cash to benefit the

corporations." Id. at 1210. The Sixth Circuit

rejected this argument stating: "This explanation

ignores the parade of phony invoices and fictitious

payees which were created in order to deceive

uninvolved corporate officers and shareholders."

Id. The Gullett Court further explained:

Although corporate officers with broad agency

powers authorized and participated in the scheme,

the officers necessarily made false entries on the

books of their corporations in order to secure the

corporate payments. These false entries

deliberately misrepresented the nature of the

transactions to the corporation as an entity and

hence to its owners, the shareholders, and its

directors. In reliance on these false statements,

the corporation made the payments. The

defendants knew the invoices and, documents were

false and that the corporations would rely on them

to make payments. Thus the basic elements of

fraud--misrepresentation and detrimental reliance--

are present.

Id. at 1211.

The defendants contend that Gullett is inapposite

and should not be relied on because there not all the

officers of the corporations involved were a party to

the scheme. Here, they argue that the government

does not contend that any Wedtech officers or

directors were not aware of what was happening.

We think that this argument completely misses the

mark. Officers and directors owe a duty to the

corporation and its shareholders. If all the officers

and directors become a party to a scheme to use

corporate assets improperly, the resulting injury to

the entity and its owners—-the *469 shareholders—4s

no less than when only some of the officers are
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involved. Officers and directors do not have a

license to plunder corporate treasuries acting

individually or collectively. The defendants,

according to the government, were completely aware

that Wedtech’s officers were requesting false

invoices so as to mislead the corporation and its

shareholders regarding the true purposes for the

payments. In this respect, the defendants were

knowing parties to this concealment, and their

submission of the requested documentation made the

scheme possible. As we once stated in a mail fraud

prosecution, "regardless of the fact that higher

officials directed the wrongful acts, the harm was no

less injurious to the corporation." Weiss, 752 F.2d

at 785.

The defendants advance one other argument to

attack the validity of the section 2314 charges.

They maintain that the Act does not unambiguously

apply to the specific conduct charged in the

indictment and therefore these charges should not be

permitted to stand. They urge application of the

"rule of lenity," which requires that "ambiguity

concerning the ambit of criminal statutes should be

resolved in favor of lenity." Rewis v. United

States, 401 U.S. 808, 812, 91 S.Ct. 1056, 1059, 28

L.Ed.2d 493 (1971). The rule recognizes that

legislatures and not the courts should define criminal

liability. Liparota v. United States, 471 U.S. 419,

427, 105 S.Ct. 2084, 2089, 85 L.Ed.2d 434 (1985).

"Application of the rule of lenity ensures that

criminal statutes will provide fair warning

concerning conduct rendered illegal and strikes the

appropriate balance between the legislature, the

prosecutor, and the court in defining criminal

liability." Id. We conclude that application of the

rule of lenity is unwarranted in this case.

[21] Application of the rule of lenity is warranted

only where the statute’s language or intended

purpose is unclear. Quite recently the Supreme

Court, in rejecting a similar challenge to another

aspect of section 2314 stated: "This Court has never

required that every permissible application of a

statute be expressly referred to in its legislative

history." Moskal v. United States, --- U.S. —---, ----

, 111 S.Ct. 461, 467, 112 L.Ed.2d 449 (1990).

The Court further noted that in adopting section

2314 "Congress’ general purpose [was] to combat

interstate fraud," and emphasized that the statute

should be broadly construed. Id. 111 S.Ct. at 468.

In view of the government’s theory with respect to
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the section 2314 charges, we fail to see the merit in

defendants’ argument. Defendants are alleged to

have knowingly participated in a scheme which

resulted in monies being disbursed from Wedtech

ostensibly for services that, in fact, had not been

performed or for the benefit of individuals whose

identity was concealed. Any property derived from

such conduct and then transported across state lines

plainly falls within the purview of section 2314.

Accordingly, we conclude that the theory advanced

by the government is sufficient to support the

section 2314 charges and that the rule of lenity does

not apply.

E. Count Five: The Conspiracy Charge

Count Five of the indictment charged Wallach

with conspiracy, in violation of 18 U.S.C. § 371.

The government charged that the conspiracy had two

objects: (1) to defraud the citizens of the United

States of their right to Wallach’s honest and faithful

services, and (2) to violate 18 U.S.C. § 203, which

prohibits the receipt of or the agreement to receive

any compensation for services to be rendered at a

time when the intended recipient is an officer of the

United States. Wallach attacks the legal sufficiency

of these charges. Because of our decision to reverse

all the convictions, we do not address Wallach’s

evidentiary challenges. We limit our discussibn to

Wallach’s legal argument that only those individuals

who actually become federal officials can be charged

with conspiring to violate Section 203.

Section 203(a)(2) is aimed at preventing the

corruption of public officials. During the relevant

time period, the statute provided in pertinent part:

(a) Whoever, otherwise than as provided by law

for the proper discharge of *470 official duties,

directly or indirectly rec'eives or agrees to receive,

or asks, demands, solicits, or seeks, any

compensation for any services rendered or to be

rendered either by himself or another--

(2) at a time when he is an officer or employee of

the United States in the executive, legislative, or

judicial branch of the Government, or in any

agency of the United States

in relation to any proceeding, application, request

for a ruling or other determination, contract,

claim, controversy, charge, accusation, arrest, or

other particular matter in which the United States

is a party or has a direct and substantial interest,
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l'before any department, agency or any civil,

military, or naval commission.

18 U.S.C. §203(a) (1982).

Wallach never became a federal official or

employee. Wallach, therefore, argues that mere

anticipation of obtaining a position in the federal

government provides a legally insufficient basis to

maintain a prosecution under section 203.

Essentially, Wallach argues that a person cannot

conspire to violate a substantive statute when the

substantive statute does not reach that person. Even

assuming the correctness of Wallach’s initial

premise, we find his arguments to be unpersuasive

as they relate to a conspiracy charge.

[22] [23][24] [25] "It is well settled that the law of

conspiracy serves ends different from, and

complementary to, those served by criminal

prohibitions of the substantive offense." United

States v. Feola, 420 US. 671, 693, 95 S.Ct. 1255,

1268, 43 L.Ed.2d 541 (1975). The law of

conspiracy serves two independent values: (1) it

protects society from the dangers of concerted

criminal activity, and (2) it serves a preventive

function by stopping criminal conduct in its early

stages of growth before it has a full opportunity to

bloom._, Id. at 693-94, 95 S.Ct. at 1268. As the

applicable law has been summarized:

The law of conspiracy identifies the agreement to

engage in a criminal venture as an event of

sufficient threat to social order to permit the

imposition of criminal sanctions for the agreement

alone, plus an overt act in pursuit of it, regardless

of whether the crime agreed upon actually is

committed. Criminal intent has crystallized, and

the likelihood of actual, fulfilled commission

warrants preventive action.

Id. at 694, 95 S.Ct. at 1268 (citations omitted).

Thus, to establish the existence of a conspiracy the

government need only establish the existence of an

agreement and an overt act in furtherance of the

agreement. United States v. Giordano, 693 F.2d

245, 249 (2d Cir.1982). "Whether the substantive

crime itself is, or is likely to be, committed is

irrelevant." United States v. Rose, 590 F.2d 232,

235 (7th Cir.1978), cert. denied, 442 US. 929, 99

S.Ct. 2859, 61 L.Ed.2d 297 (1979). Conspiracy is

a crime separate and apart from the substantive

offense that is the object of the conspiracy. Because

it is the conspiratorial plan itself that is the focus of

the charge, the illegality of the agreement is not
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dependent on the actual achievement of its goal.

Giordano, 693 F.2d at 249. Indeed, "it does not

matter that the ends of the conspiracy were from the

beginning unattainable." Id.; see also United States

v. Petit, 841 F.2d 1546, 1550-51 (11th Cir.)

(conviction for conspiring to receive stolen goods

which had been transported by an interstate carrier

affirmed even though goods themselves had not been

stolen), cert. denied sub norn. Fernandez v. United

States, 487 U.S. 1237, 108 S.Ct. 2906, 101

L.Ed.2d 938 (1988); United States v. LaBudda,

882 F.2d 244 (7th Cir.1989) (conviction for

conspiring to sell stolen U.S. Savings Bonds proper

even though government had not proven that bonds

were in fact stolen). Impossibility, therefore, is not

a defense to a conspiracy charge. See W. LaFave &

A. Scott, Criminal Law 545-46 (2d ed. 1986). "[I]t

is the intent of the defendants to violate the law

which matters, not whether their conduct would

actually violate the underlying substantive statute.“

LaBudda, 882 F.2d at 248 (citing cases). The

central question becomes whether the govemrnent’s

proof could establish *471’that the accused planned

to commit a substantive offense which, if attainable,

would have violated a federal statute, and that at

least one overt step was taken to advance the

conspiracy’s purpose. Giordano, 693 F.2d at 249.

[26] Under the govemment’s theory, Wallach

agreed with Guariglia and other Wedtech officers to

continue to lobby on behalf of Wedtech once he

obtained a position within the federal government.

In addition, the government contends that in

contemplation of Wallach becoming a federal

official 3 $300,000 advance payment was made to

avoid any appearance of impropriety and to conceal

Wallach’s agreement to continue to lobby on behalf

of Wedtech while holding a federal office. The

parties to the agreement believed that Wallach would

soon be a federal official and they structured their

dealings accordingly. Thus, the government’s

theory encompasses the two essential elements of a

Viable conspiracy charge-—agreement and overt act.

At a retrial, a jury will have the ultimate

responsibility for determining whether the

govemment’s evidence actually proves beyond a

reasonable doubt the existence of these two

elements. Under Wallach’s approach, however, a

charge of conspiring to Violate section 203 could

only be maintained if one of the parties involved

actually was a federal official at the time of the

agreement. We reject this interpretation.

 

Page 25

7 Section 203 is aimed at limiting corruption within

the federal government by safeguarding the integrity

of the public administration. As the Supreme Court

has explained:

Conflict of interest legislation is "directed at an

evil which endangers the very fabric of a

democratic society, for a democracy is effective

only if the people have faith in those who govern,

and that faith is bound to be shattered when high

officials and their appointees engage in activities

which arouse suspicions of malfeasance and

corruption."

Crandon v. United States, 494 U.S. 152, --—— n. 20,

110 S.Ct. 997, 1005 n. 20, 108 L.Ed.2d 132 (1990)

(quoting United States v. Mississippi Valley

Generating Co., 364 U.S. 520, 562, 81 S.Ct. 294,

315, 5 L.Ed.2d 268 (1961)). To achieve its

purpose, the statute precludes federal employees

from receiving any compensation from private

parties for providing services in connection with any

matter in which the United States has an interest.

See United States v. Evans, 572 F.2d 455, 480 (5th

Cir.), cert. denied sub nom. Tate v. United States,

439 U.S. 870, 99 S.Ct. 200, 58 L.Ed.2d 182

(1978). A conspiracy to engage in conduct violative

of the substantive statute is equally threatening to

the integrity of the governmental apparatus that

section 203 seeks to protect. Thus, recognizing the

legitimacy of a conspiracy charge even when none

of the alleged parties to the agreement is as yet a

federal official is entirely consistent with section

203’s purpose and intent.

[27] By its very nature, conspiracy law often is

aimed at reaching behavior that is intended to take

place at a future time and in many instances

attainment of the conspiracy’s object turns on certain

conditions being met or satisfied. See Note,

Conditional Objectives of Conspiracies, 94 Yale

LI. 895, 899 (1985). In our View, where such a

situation is involved, the relevant question is

whether the alleged conspirators subjectively

believed that the conditions necessary for attaining

the objective were likely to be fulfilled. See

generally id. at 905-06. This approach

appropriately focuses on the actual intent of the

alleged parties to the conspiracy. The mere

happenstance that Wallach’s purported goal of

obtaining such employment was not realized should

not in our view insulate him from such a charge.

Accordingly, we see no bar to the charge of

conspiracy to violate section 203.
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Wallach was also charged with conspiring to

defraud the citizens of the United States of his

honest and loyal services. We see no need to

discuss in detail Wallach’s arguments relating to this

aspect of Count Five. However, in the event of a

retrial, the district court should clarify the

instructions relating to this particular charge by

making it absolutely clear that the "honest and

loyal" services at issue are those of *472 Wallach

himself and not those of Meese. By making this

minor adjustment in the language of the instructions,

any ambiguity should be removed and the potential

for misinterpretation by the jury significantly

lessened.

F. The District Court’s Evidentiary Rulings

[28] Wallach asserts that the district court

improperly permitted the government to introduce

evidence regarding prior incidents of conduct. He

submits that under Fed.R.Evid. 404(b) and under

Rule 403 this evidence should have been excluded.

Although we have adopted an "inclusionary

approach" to the introduction of similar act evidence

as long as the evidence is not being introduced to

show propensity, United States v. Brennan, 798

F.2d 581, 589 (2d Cir.1986), a district court must

be careful to consider the cumulative impact of such

evidence on the jury and to avoid the potential

prejudice that might flow from its admission. See

United States v. Peterson, 808 F.2d 969, 974- (2d

Cir. 1987) (probative value must exceed potential for

prejudice); 2 J. Weinstein & M. Berger,

Weinstein’s Evidence, 1] 404[08] (1990).

[29] The evidence at issue involved a showing that

Wallach accepted $150,000 to lobby Meese to

obtain the support of the United States for a Mid—

East pipeline. The evidence proffered and

ultimately introduced showed that Wallach, through

a series of transactions, one of which involved

Chinn, received the $150,000 and did not disclose it

on his income tax returns. The government argued

that this evidence of "other crimes, wrongs, or acts "

was probative of Wallach’s intent in his dealings

with Wedtech. The district court found this

evidence relevant to show that Wallach’s

concealment of the Wedtech payments was not

innocent. We see no error in the introduction of this

evidence. The district court; however, also

permitted the prosecution to delve into other

instances of Wallach’s conduct.
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During the cross-examination of Wallach’s

character witnesses, the government was permitted

to introduce evidence concerning Wallach’s

performance as a personal injury attorney in the

California case of Bert v. Wenzel. Specifically, the

government questioned the witnesses’ knowledge

about Wallach’s handling of this personal injury

case in which two young children were severely

burned. The government’s evidence focused on

Wallach’s agreement to settle the case for $1.7

million and to retain $1 million as his fee. The

settlement was approved over the objections of the

children’s parents by then-California State Judge,

Eugene Lynch. At the time of the approval,

Wallach had been encouraging Meese to recommend

Lynch for an appointment to the federal bench. The

district court concluded the government had shown a

"good faith basis" for inquiry into the matter.

[30] Under Fed.R.Evid. 405, the government is

permitted to ask questions of character witnesses

concerning their knowledge of specific instances of

the defendant’s conduct. 22 C. Wright & K.

Graham, Federal Practice & Procedure, § 5268, at

609-11 (1978). This is because the defense

essentially has placed character in issue. However,

the reason the rules of evidence limit the extent to

which such collateral character evidence is

admissible is to ensure that the jury does not convict

the defendant for conduct with which he has not

been charged. 22 Federal Practice & Procedure, §

5239, at 437—38.

[31] Although the Bert v. Wenzel evidence may

have been technically admissible, we believe that a

district court must proceed with caution and

carefully evaluate the cumulative effect of such

evidence on a jury. The district court always has

the authority and discretion to exclude such evidence

under the balancing test mandated by Fed.R.Evid.

403. Here, with particular reference to the Bert v.

Wenzel evidence, our concern has been elevated by

the manner in which the prosecution argued this

evidence to the jury. The prosecutor made a blatant

effort to prejudice the jury in his appeal for

vengeance by inviting the jurors to stand in the

shoes of the parents of the children involved in the

case. He also characterized Wallach’s behavior

*473 as an "outrage." This was overzealous

advocacy. These comments were unnecessary and in

our view quite prejudicial. Wallach was not on trial

for his conduct concerning the personal injury case.
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While some limited inquiry into this matter may

have been probative of the scope of knowledge on

which Wallach’s character witnesses were operating,

we believe that inquiry into the entire matter was

expanded well beyond the bounds of propriety and

relevance. Thus, in the event of a retrial, steps

should be taken to confine the use of such evidence

to its intended purpose--challenging the basis for the

character witnesses’ opinions.

G. The Remaining Issues

We have considered the other arguments advanced

by the defendants but choose to address at this time

only those that are likely to recur at a retrial.

CONCLUSION

Because we believe that the perjury of one of the

govemment’s key witnesses infected the trial

proceedings and interfered with the jury’s ability to

weigh his testimony, we reverse all the convictions.

Additionally, our review of defendants’ other

arguments leads us to conclude that the charges

advanced in the indictment are legally sufficient.

Accordingly, we reverse all the judgments of

conviction and remand for a new trial.

ALTIMARI, Circuit Judge, concurring:

I cannot subscribe to the notion that the Assistant

United States Attorneys ("AUSAs") who represented

the government in this case should have known that

Anthony Guariglia was committing perjury at the

time of trial. I do agree, however, that reversal is

warranted despite the fact that the government had

no knowledge of Guariglia’s perjury. Accordingly,

I write separately to express my views on these

issues.

The idea that the government would knowingly

rely on false testimony in obtaining a conviction is

repugnant to the very concept of ordered liberty and

is perhaps the most grievous accusation that can be

levelled against a prosecutor. See Napue v. Illinois,

360 U.S. 264, 269, 79 S.Ct. 1173, 1177, 3 L.Ed.2d

1217 (1959); see also Berger v. United States, 295

U.S. 78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314

(1935). A review of the entire record including the

post-argument submissions [FNl] leaves me with

the firm conviction that the AUSAs properly

discharged the obligations of their office.
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Therefore, in contrast to the majority, I do not

believe that "a virtual automatic reversal" of the

defendants’ convictions is mandated. United States

v. Stofsky, 527 F.2d 237, 243 (2d Cir.1975), cert.

denied, 429 U.S. 819, 97 S.Ct. 66, 50 L.Ed.2d 80

(1976).

FNl. I note with displeasure that much of the

information regarding Guariglia’s perjury and the

government’s response to that perjury was

presented in a series of post-argument letters to the

Court. As this Court has previously stressed, such

submissions are looked upon with extreme disfavor.

See United States v. Bortnovsky, 820 F.2d 572,

575 (2d Cir.1987) (per curiam). However, it was

the defendants who initiated the submissions, to

which the government merely responded.

To appreciate fully what the prosecutors knew

about the admission of Anthony Guariglia’s

perjurious testimony, it is important to understand

when and how this matter initially arose. During

vigorous cross-examination, defense counsel

confronted Guariglia with documents, obtained from

the Tropicana Casino in Atlantic City, indicating

that Guariglia had signed three markers totalling

$15,000 in September 1988 and one $50,000 marker

in October 1988. These markers provided strong

circumstantial evidence that, despite his testimony to

the contrary and despite the requirements of his

cooperation agreement, Guariglia had gambled after

the summer of 1988. On re—direct examination,

Guariglia reiterated that he had not gambled.

Instead, he claimed that he had exchanged the

markers totalling $15,000 for cash and had used the

$50,000 marker to obtain chips for Marshal Koplitz,

a friend and business associate.

Certainly, if the government had simply accepted

at face value Guariglia’s somewhat *474 dubious

explanation, a legitimate question might be raised

about the prosecutors’ conduct. However, this is

not what occurred. Rather, in the midst of trial, the

AUSAs extensively questioned Guariglia about the

events in Atlantic City and the truthfulness of his

testimony. Moreover, in an attempt to ascertain the

truth or falsity of Guariglia’s story, the AUSAs

located and interviewed Koplitz and another

individual who was with Guariglia in Atlantic City.

Both verified Guariglia’s version of events.

Additionally, the prosecutors-—albeit with limited

success——attempted to contact and interview
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Tropicana Casino officials. Thus, it seems to me

that the AUSAs did all that was reasonable to assure

that they were neither relying on false testimony nor

permitting false testimony to go uncorrected. Cf.

Stofsky, 527 F.2d at 244 ("We do not employ the

omniscience of a Monday morning quarterback as

the standard for determining what investigation

should have been made by the government. ").

It should also be realized that when the

govermnent did obtain meaningful evidence that

Guariglia had perjured himself at trial, the AUSAs

did not hesitate in undertaking an investigation and

prosecution that ultimately resulted in Guariglia’s

perjury conviction. To my mind, this is a further

illustration that throughout the proceedings the

AUSAs sought to 1earn—-not avoid or ignore--the

truth.

Thus, I believe that the ' critical issue on this

appeal is whether Guariglia’s perjury is so material

that "the jury probably would have altered its

verdict if it had had the opportunity to appraise the

impact [of the perjury] not only upon the factual

elements of the government’s case but also upon the

credibility of the government’s witness." Stofsky,

527 F.2d at 246. In considering this issue, the

district court concluded that "this additional brace of

wrongdoings, if known to the jury, would not in

any way have had the slightest effect upon its

verdict." United States v. Wallach, 733 F.Supp.

769, 771 (S.D.N.Y.1990). This conclusion was

based on Judge Owen’s consideration of a broad

array of factors:

The testimony was not material: Guariglia’s

gambling and skimming did not bear on the

defendants’ guilt or innocence, only on

Guariglia’s credibility. And here, these instances

of falsehood would have been merely minor,

cumulative additions to the massive mound of

discredit heaped upon Guariglia over several days

of both direct and cross—examination. The jury

heard that Guariglia’s past included: bribery of

numerous government officials, including

Congressmen Biaggi and Garcia, Richard D.

Ramirez of the Navy, Gordon Osgood of the

Army, Jerrydoe Smith of the Postal Service, Peter

Neglia of the Small Business Administration and

Vito Castellano of the National Guard;

commercial bribes to bank officials and a Con

Edison employee; countless false filings with the

Securities and Exchange Cormnission, the Small
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Business Administration and the Internal Revenue

Service; the use of kickbacks, frauds and the use

of the ’FHJ slush fund’ to steal $1,624,702 from

Wedtech; the payment of over $500,000 in illegal

payoffs to union officials for labor peace; the

fabrication of a Navy telex to inflate Wedtech’s

apparent profit; concealing ill-gotten gains in

nine foreign bank accounts; false statements to

District Attorney Morgenthau and his staff when

the investigation began, and, during the course of

the investigation, obtaining a false Swedish

passport. The defendants also brought out post-

cooperation wrongdoing in connection with tax

irregularities, arguable continued gambling in

Atlantic City, and continued failure to make

restitution to the Wedtech shareholders. . ..

Id. at 771-72.

While the foregoing recitation is undeniably

powerful, it is also somewhat misleading, because it

fails to take proper account of the unique and

oftentimes devastating impact of a witness perjuring

himself in front of a jury. While disclosure of such

perjury might not transform the jury’s image of the

witness from paragon to knave, see United States v.

Gilbert, 668 F.2d 94, 96 (2d Cir.1981), cert.

denied, 456 U.S. 946, *475 102 S.Ct. 2014, 72

L.Ed.2d 469 (1982), it may provide the proverbial

straw that broke the camel’s back. See, e.g., United

States v. Seijo, 514 F.2d 1357, 1364 (2d Cir.1975).

Indeed, as the majority cogently explains, Guariglia

was an essential witness at trial and, while there may

have been heated argument over his credibility and

misdeeds, his ongoing perjury had not been revealed

to the jury.

In sum, I agree with the majority’s conclusion that

reversal of the convictions is warranted. But I do so

solely on the ground that "the jury probably would

have altered its verdict" had it been aware of

Guariglia’s on-going perjury. Stofsky, 527 F.2d at

246. In all other respects, I concur in the majority’s

well-reasoned opinion.

END OF DOCUMENT
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December 28, 1995

To: Ken Starr

John Bates

Hick Ewing

Brett Kavanaugh

Steve Colloton

Jim Clemente

Coy Copeland

Re: Foster Investigation Issues

As you are aware, the investigators are currently performing

a comprehensive review of the Foster death investigation. We

hope to provide a report by the end of January which summarizes

the results of the investigation with partiCular focus on

identifying unresolved issues, possible areas for further .

investigation, and conflicts, inconsistencies and ambiguities in

statements of various witnesses. We are reviewing FD—302s, FGJ

transcripts, transcripts of Congressional testimony, lab reports,

Park Police reports, and physical evidence. We are also closely

examining the commentaries of those in the media and general

public who have become expert in the Foster matter (e.g., Hugh

Sprunt & Chris Ruddy).

This memo provides my preliminary thoughts regarding this

process. I believe certain decisions about the nature and scope

of the investigation must be made fairly soon if we hope to draw

this matter to a successful conclusion in the next few months.

Outlined below are issues I believe must be addressed at this

time.

(1) Mission

The report of the Fiske investigation does not define the

scope and objectives of that investigation. I believe this was a

serious mistake. It seems to me the mission of the Fiske

investigation may have been much more limited than that presumed

by its many critics. Although I have no first—hand information

in this regard, I believe the Fiske people may have viewed their

mission as being quite specific. That limited mission might have

been stated as follows: By the earliest possible date, make a
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determination based on the information then available (eight

months after the fact) whether the initial conclusion of the Park

Police that Mr. Foster committed suicide in Ft. Marry Park was

reasonable and consistent with the evidence. However, some might

argue their mission was broader. Did their mission also require

that they conclusively rule out even the outside possibility of

foul play? Did their mission require them to determine beyond a

reasonable doubt that the suicide had nothing to do with

Whitewater? Were they required to ascertain exactly what factors

drove Mr. Foster to suicide? The Fiske investigation succeeded

if it was intended only a means of testing the general viability

of the Park Police conclusions. It failed if its mission was

broader in scope.

Unfortunately, we do not know the exact nature of the Fiske

mission because the report is silent in this regard. I am

reminded of controversies which have arisen in the past regarding

FBI background investigations. The Bureau is very careful to

avoid claiming our background investigations invariably uncover

any and all problems in a person's background no matter how

hidden they might be. Instead, we say only that we perform a

reasonably thorough check into the person's past. What is

reasonably thorough? The White House and our other clients are

fully aware of the formula we use in each of these cases (e.g.,

number of references and associates interviewed, scope in terms

of years) so there can be no squabble later if we happen to miss

something. (A second similarity of this investigation to

background investigations is that, to a large degree, the

accuracy of the investigation's results depends upon how

forthcoming and honest interviewees choose to be.)

Normal criminal cases are self-defined by the resulting

prosecutions. A criminal investigation is sufficiently thorough

if the crimes charged are proven beyond a reasonable doubt. This

is true even though it may be that the defendant was actually

guilty of-plenty of other crimes not proven through the

investigation.

Certain issues and theories about Mr. Foster's death may

never be resolved by our investigation no matter how thorough we

are. To the extent possible, we should consider defining the

scope of our investigation in such a way that no reasonable

person would expect us to provide answers to these riddles. We

should also consider setting the scope of our investigation now,

well before we publish our report. Otherwise, we risk criticism

that we tailored the investigation's objectives after—the—fact to

fit the results we were able to produce. It may also be prudent

at this time to advise Congress, and perhaps even the media, in

general terms of what we believe our mission to be. Through such

an airing we could gauge whether others agree with our views on

the proper scope of the investigation, or, on the other hand,

determine whether some adjustment might be in order.
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Defining the scope of the investigation at this time will

also help us draw the case to a close. It seems to me that we

could investigate certain questions about Mr. Foster's death

indefinitely without ever reaching a resolution. If such

questions are excluded from our mandate, we would be in a

position to avoid these wild goose chases and instead concentrate

time and resources on those matters which definitely fall within

the defined scope of the case.

Due to the passage of time since July 1993, it may be that

our mission must necessarily be more limited than might have been

the case had we begun our investigation shortly after Mr.

Foster's death.

We should undertake the process of defining our mission

during the next month while the current review is ongoing. This

process should occur naturally as we begin identifying unresolved

questions and possible areas for further inquiry. Each such

question should first be examined to determine whether it, and

related topics, should be included in our mandate. Decisions in

this regard should not be based on the amount of effort which

would be required to resolve the matter, or on the likelihood of

success, but rather on principled decisions as to what should,

and should not, be included in our mission.

I will give a couple of examples at this time to illustrate

the point. Many of us agree with the conclusion of the Fiske

report that one of the Park Police officers or EMS personnel

responding to the scene must have disturbed the body before the

polaroid pictures were taken. This explains the contact stain on

the face as well as the inconsistencies between the photographs

and the CW's statements. Resolving this issue would require

substantial additional investigation and probably require that we

obtain some type of additional cooperation from a Park Police

officer and/or EMS employee. (It may be that we will never

conclusively resolve this inconsistency regardless of the amount

of additional investigation we perform.) A related question

which may also require further investigation involves the

possibility that some of the polaroids taken by the Park Police

are now missing. Again, we will not be able to resolve this

mystery without help from a cooperative witness.

A second example of the type of investigation which may, or

may not, be within our mandate involves the question of why Mr.

Foster may have committed suicide. Simply put, are we obligated‘

to determine exactly why Mr. Foster may have been depressed and

therefore susceptible to a suicidal impulse, or is it enough to

demonstrate that he was depressed without drawing conclusions

about the reasons for his depression.

Before undertaking this additional investigation, we must

ask ourselves whether resolution of these issues is essential to

our mission. Apparently, the Fiske office decided there was not

a need to push these issues since their report does nothing more
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than speculate regarding the origin of the contact stain, says

nothing regarding the possibility of missing polaroids, and does

not thoroughly examine the potential reasons underlying his

apparent depression. I will not outline here the arguments on

both sides of these issues, but I do believe these questions can

only be answered by analyzing them in terms of a frame of

reference provided by a clear definition of our mission.

(2) Merger of Foster Death & Papers Investigations

I believe these investigations are inextricably bound

together and should be merged. I also believe we should consider

issuing a combined report for the two areas.

The subject matters of the two investigations are linked in

three ways:

* First, the possibility that materials in Mr. Foster's

office may have been disturbed by White House staffers could

relate to "state of mind" issues. Could there have been a note

or other documents in his office which clearly revealed his

intent to take his life and/or reasons underlying that decision?

* Second, Mr. Sprunt and others have linked the death

investigation to the "papers" investigation. We may need to

follow suit if we intend to address the legitimate concerns of

citizens such as Mr. Sprunt.

* Third, the ability of the Park Police to perform the

original investigation was directly affected by the conduct of

the White House staff. The Park Police should have been allowed

to seal the office and thereafter review each and every document

contained therein to determine whether any of the documents held

clues about Mr. Foster's intent. (Any clearance problems could

have been handled fairly easily.) I believe the White House

staff's conduct impacted the ability of the Park Police to

conduct the death investigation professionally. I further.

believe we should address this in our report.

(3) Timing of the Report

I know there are reasons why we would prefer to finish our

work and issue a report as quickly as possible. I feel strongly,

however, that this investigation, and particularly the report,

are much too important to rush. As you will see below, there are

many areas for possible investigation which we must consider in

the next month or so. We either need to investigate each area as

thoroughly as possible or make a defensible decision as to why

each lies outside the scope of our case. The work of the

proposed independent review panel will also prolong the
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investigation. I know from personal experience that it will take

these experts quite a long time to become familiar with all the

facts developed in the investigation to date. I predict it will

be late Spring or early Summer before we are ready to issue a

report. Perhaps such a timetable should be revealed to Congress

or others at this time in an attempt to relieve pressures which

would be created by an earlier, arbitrary deadline.

(4) Issues/Areas needing Investigation

As part of the ongoing review, we have already identified

numerous areas which might require further investigation.

Decisions regarding each will need to be made. Are these issues

within the scope of our investigation? Do we have the

resources/time to conduct the investigation in question? Are

there other factors precluding the investigation (e.g., lack of

cooperation from the family or the White House)?

Listed below is a sampling of the issues/questions

identified so far:

* Foster Finances———As previously suggested, a comprehensive

investigation of the Foster financial situation may be in order.

There is indication the family was having some problems in this

regard. Also, severe financial problems are often found to be a

contributing factor in suicides.

* Time Lines———Several accurate time lines should be

prepared. One should document all of Mr. Foster's business and

personal activities for several weeks prior to his death and

anticipated activities for several weeks following his death. A

detailed time line recording the relevant activities of all

persons associated with the case should also be prepared for the

period of a few days before and after the death. Finally, a

detailed timeline regarding July 20th should be prepared.

* Car—-—We have a number of questions relating to Mr.

Foster's car and its contents. It may be appropriate to talk to

the family regarding the normal locations of the map, oven mit

and other items, as well as what the children observed that

morning. We might also talk to the Park Police regarding the

photographs they took. Were the photos taken before any of the

items in the Car were moved? Also, we may need to resolve the

questions regarding the inconsistent statements concerning the

briefcase, winecoolers and suit jacket.

* Work Matters———A logical area of inquiry might involve the

matters Mr. Foster was handling at work. Were any of them

causing him stress or other types of problems? In this regard,

further discussions about the planned meeting with Mr. Lyons
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concerning Travelgate, the unexplained meeting with Marcia Scott,

and the proposed reorganization of the White House may be in

order. Included in this general area would be questions about

his work on the Clinton blind trusts, Health Care task force

issues, and the failed nominations.

* Rose Conflicts———The Rose conflicts, the missing billing

records, and the question of Rose/Hillary's work for Madison may

all be relevant to Mr. Foster's state of mind.

* Gun-——We have discussed a plan of action regarding the

gun. Perhaps the gun could be linked to the Foster family by

showing that a revolver like the one in question was a part of

Foster Sr.'s collection, that that revolver was given to Foster

Jr., and that it is now unaccounted for within the Foster family.

We also want to show the codicil did not list all of Foster Sr.'s

guns. We could do this by showing there are guns which came from

Foster Sr. which were not listed in the codicil.

* Unexplained Absences---Mr. Foster's unexplained, unusual

absences from work on July 19 and 20 may need to be explored.

His activities during those times may directly relate to his

death.

* Hairs & Fibers———Many people have opined that we should

seek to compare the hair and fibers found on Mr. Foster to known

samples. We need to know going into this process that we risk

not being able to match these items to any known source, or, on

the other hand, proving nothing more than the fact that he had

been in his home, office and car, and that he had come into

contact with a hair of a relative or acquaintance at some unknown

point in time.

* Knowledge of the Hale Search———There has been some

indication Mr. Foster might have learned of the Hale search

shortly before his death. Could this have been a factor?

* Park Police Issues———We have identified a number of issues

regarding the handling of the death scene by the Park Police to

include questions about the following: Was the body disturbed

prior to the photos causing the contact stain and a change of the

position of the hands from palms down to palms up; Were the car

keys taken from the body at some point prior to their being

"found" at the hospital; How was the car accessed; Were items in

the car disturbed before the photos were taken; and, Are

polaroids missing.

* People in Park———There were reports of people in the park

during the afternoon of July 20 who have not been identified. It

may be necessary to do everything possible to identify and

interview these individuals. On the other hand, it could be

argued this inquiry is not critical in that there may have been
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numerous people in and out of the park that afternoon who did not

see Mr. Foster and have nothing material to contribute to the

investigation.

* Maryland Weekend———There have been inconsistent statements

regarding the Maryland weekend particularly with respect to Mr.

Foster' s demeanor. Do we need to follow this and reinterview

certain people and attempt to identify and interview others with

whom Mr. Foster came into contact that weekend?

* White House Interviews———Immediately following Mr.

Foster's death certain White House personnel expressed shock that

Mr. Foster would have committed suicide. Later, these same

people uniformly said that, indeed, Mr. Foster had seemed

depressed. We might consider following these inconsistencies to

determine whether there may have been some effort to coordinate

stories about Mr. Foster's depression and, importantly, possible

reasons for such depression.

FOIA # none (URTS 16333) Docld: 70105340 Page 7



11/14/95 TUE 13:50 FAX 2025148802
01C L

__FJ__,__’__##__#_fl_i_fl_i
ea» — R @002

 

( ) I

rip-302 (m. 3—10-82)

WWW»

'Vfl

FEDERALB
UREAUCW1

NVESHGAT
K»I

'1;

Date of uanscfiptio
n

3 / 6 / 9 5

PATRICK
GAVIN, Lieutenan

t, U.S. Park Police,
Federal

Law Enforceme
nt Training

Center (FLETC), Glynco, Georgia;
(912)

267-2139,
was contacted

at his work telephone
number, per his

request.
Gavin was aware of the identity

of the interview
ing

agent from previous
conversat

ions.

 

GAVIN

'had only taken a brief, cursory look in the vehicle.
GAVIN

: clearly remembers
beer containers

inside of the vehicle because

E that seemed unusual
to him. GAVIN also recalled

a man’s suit-

3 jacket inside of the vehicle, but less clearly.

 

g
GAVIN stated that it was not his responsib

ility to

isearch or inventory
the vehiclle—

_

 

 t,
[GAVIN stated that he responded

too hastily when asked

about the briefcase
. GAVIN recalls some mention of a briefcase

in

a report or newspaper
article, and that he may be confusing

his

actual observati
ons with what he has read or learned through

other sources.

GAVIN stated that his best recollecti
ons were provided

in his previous interview
last year. GAVIN recalled that he did

not mention anything about a briefcase
in his preVious

interview.

GAVIN apologized
for his mistake concerning

the

briefcase.

 7.
1.
?

creamed
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REVISED MEMORANDUM

TO: Judge Starr

Mark Tuohey

John Bates

CC: Jackie Bennett

FROM: Brett Kavanaugh

DATE: April 10, 1995

RE: Questioning of Bruce Lindsey about Foster Death and Foster Documents

 

FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury

  
 

Jackie and I will remain in contact on this issue and will revisit it periodically.
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DRAFT

MEMORANDUM

TO: Judge Starr

Mark Tuohey

Bill Duffey

Hickman Ewing

John Bates

CC: Amy St. Eve

FROM: Brett Kavanaugh

RE: Foster Office/Documents/Note Investigation

DATE: March 5, 1995

I have devised the following tentative schedule for Foster

documents interviews over the next six weeks. Please review this

schedule as soon as possible; if anyone has any suggestions or

problems, please let me know immediately.

Grand Jury Interviews

(first of these subpoenas to issue on March 8,1995)

To s hedu e for we f 3 13

 

FOIA£b>3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury

   

s e for w ek of 3 2O

 

FOIA(b)3 - Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury
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schedule for w of 3 7

 

FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury

   
To c d l for we 4 3

 

FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury

   
For ek an th reafte

 

FOIA(b)3 ~ Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury

   
Unsworn Interviews

To h ul r k f 6 and 13

* secretaries Deborah Gorham, Betsy Pond, and Linda Tripp

FOIA # none (URTS 16333) Docld: 70105340 Page 12



03/07/95 13:03 @202 514 8802 01C a—vw OIC LR .004

* Phil Heymann

To schedule for week of 4/10

ALL POSTERS, ANTHONYS, AND SHARON BOWMAN RE: FOSTER DEATH

INVESTIGATION

To schedule intermittently

* Paul Begala re: night of the 20th at WH

* Nicole Boxer re: night of the 20th at tfli and phone

conversation with HRC (daughter of Barbara Boxer)

* CNN confidential witness re: night of the 20th

* Eileen Watkins re: night of the 20th

* Heidi Schulman (wife of Mickey Kantor) re: night of the

20th

* Senator David Pryor re: night of the 20th

* Mrs. Pryor re: night of the 20th

Polygraph Offers
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D. C. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

Date:

TO: H‘mlfi {Win/Q

Company Name:

 

Fax Number: Telephone Number:

FROM: B rCH“

33 (including this cover sheet)

Message: gee it"? a? S/fi/7\{. 36A

 

Number of Pages:

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain
information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,
distribution, or copying of this facsimile or the information herein by anyone other than the intended
recipient, or an employee or agent responsible for delivering the message to the intended recipient, is
prohibited. If you have received this facsimile in error, please notify us immediately by telephone and
return the facsimile by mail.

a:\faxform.nmr
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ELIZABETH BRADEN FOSTER was interviewed in the offiCes
of her attorney, JAMES HAMILTON, who is associated with the law
firm of Swidler & Berlin, 3000 K Street, N.W., Washington, D.C.
ELIZABETH FOSTER, who is also known as LISA FOSTER, is the widow
of VINCENT W. FOSTER, JR., former Deputy Counsel to the
President, who will be referred to as FOSTER in the remainder of
this report of interview. Also participating in the interview of
LISA FOSTER was RODERICK C. LANKLER, Deputy Counsel, Office of
the Independent Counsel, Washington, D.C. After LISA FOSTER was
advised of the identities of the interviewing agents and the
nature of the interview, she furnished the following information:

LISA FOSTER arrived in Washington, D.C. to set up a
permanent residence for her family on June 5, 1993. After her
arrival, she and FOSTER went jogging along Rock Creek Parkway in
the vicinity of Dumbarton Oaks. FOSTER appeared to LISA FOSTER
to be jogging at his normal pace that day. After they finished
jogging, LISA FOSTER and FOSTER went to a small neighborhood

Ed, store, purchased orange juice and bagels, and went home and had
breakfast. LISA FOSTER recalls that day as being a day of fun
and one of their best days together in recent times.

When LISA FOSTER and FOSTER still lived in Arkansas,
FOSTER used to jog approximately three to four times per week.
LISA FOSTER also began to play tennis at that time. LISA FOSTER
and FOSTER would frequently go to a nearby track where each of
them would jog at his or her own pace. I ' h . .

When LISA FOSTER saw FOSTER after she arrived in W Wt‘}_ Washington, D.C., she believed that he appeared awful. She pkg?1%c‘ believed that most of the weight which FOSTER had lost by that gnchtime had been lost prior to his arrival in Washington, D.C. .Sbafrfiivvf

N” am On June a, 1993, LISA FOSTER noticed that FOSTER was
emotionally down and was slumped in his chair just as his fatherhad been when his father Was ill. LISA FOSTER recalls that
FOSTER always was worried and stressed. FOSTER told LISA FOSTER

 

.nvuu'galionon 5/9/94 It Washington, D.C.' Fuel 29D-LR-35063-
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that nothing at the White House was going right and he mentionedthe example of the ZOE BAIRD nomination.

LISA FOSTER recalls that FOSTER did go jogging on
Monday, July 19, 1993 but did not go jogging on July 20, 1993.

FOSTER complained to LISA FOSTER that he was suffering
from insomnia, but he did not want to take sleeping pills because
he was afraid that he would become addicted to them. FOSTER
would get up in the morning and say to LISA FOSTER that he had
not slept at all. FOSTER’s typical work day began at 8:00 or
8:30 a.m. and continued until 9:30-10:00 p.m.

LISA FOSTER is aware that FOSTER had his blood pressure
checked at the White House infirmary on or about July 16, 1993.
FOSTER had complained to LISA FOSTER that his heart had been
pounding. LISA FOSTER recalls that the blood pressure reading
taken on FOSTER on July 16, 1993 did not sound particularly high.
FOSTER told her that the White House medical personnel had taken;,L his blood pressure again the same day, approximately ten.minutes
after the first reading. LISA FOSTER recalls that the initial
blood pressure reading was approximately 160/100 and that the
later reading was approximately 140/90. After FOSTER related the
results of these blood pressure readings to LISA FOSTER, she told
him that she would call DR. LARRY WATKINS, their family physician
back in Little Rock, Arkansas. LISA FOSTER is not aware of any
other time when FOSTER may have gone to have his blood pressure
checked. iLISA FOSTER is aware that FOSTER's father had suffered
a stroke and his mother takes medication for high blood pressure.

LISA FOSTER is not aware of any history of depressionwithin the FOSTER family. No one has ever mentioned such a
family history to LISA FOSTER. LISA FOSTER is aware that an auntof FOSTER had some sort of problem and never got married, but
LISA FOSTER is not aware of.any more specific information aboutthe naturevof this problem.§

LISA FOSTER is not aware of FOSTER ever having beentreated for depression previously or having had medication fordepression prescribed for him.

When asked why she and her son called FOSTER’s office
at the White House on several occasions to ask about FOSTER's.
wall—being, LISA FOSTER responded that she used to call her
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especially if she wanted money. VINCENT FOSTER was very quiet,
and LISA FOSTER may have called his secretary just to-get a ar¢49VM
better feel for his condition and state of mind. LISA FOSTER
believes that her son, VINCENT W. FOSTER, III, may have called
BERNARD NUSSBAUM, Counsel to the President, to confirm whether
NUSSBAUM would be speaking to a group of legal aides who were
working on Capitol Hill. VINCENT w. FOSTER, III was working for
Arkansas Senator DALE BUMPERS at the time and was interested in
trying to attend such a speech by NUSSBAUM. LISA FOSTER does not
specifically recall any other occasions when she may have called
FOSTER's office.

husband when he Worked at the Rose Law Firm all the time, Sigéfid

When LISA FOSTER was asked whether FOSTER ever
experienced anxiety as a component of his depression, she
responded by recalling the night that ZOE BAIRD withdrew from
consideration to become Attorney General of the United States.
LISA FOSTER recalls that FOSTER came to bed at approximately 2:30
a.m. and he was sweating profusely and just sick. FOSTER felt

't./ that everyone was criticizing him, eVen at home. FOSTER did not
enjoy being in the public eye. As an indicatiOn of FOSTER's
anxiety, LISA FOSTER cites the fact that he told her that he
didn't have time to do the taxes. LISA FOSTER recalls that he
began to start more of his sentences with the phrase "I just
can't handle...." While the FOSTER family was still living in
Little Rock, if FOSTER became anxious, he would just go out to
his swimming pool in the backyard and work by the pool,

'particularly if there was a trial approaching. FOSTER was very
intense. If an upc0ming trial involved a major case, then ”
preparation for that trial would be all that FOSTER would do.
FOSTER had a one—track mind when he was preparing for or engaged
in a trial. Once FOSTER began working at the White House, there
were no breaks in his effort and also no successes. FOSTER was
used to always winning, and LISA FOSTER does not recall any
instances of FOSTER losing before he joined the administration.

FOSTER has had panic attacks in the past and LISA
FOSTER thinks that he had one at least fiVe years ago. At that 7?
time, FOSTER told o TER that his .heart was acti - ' 'FOSTER had a49th -
abnormalities we' -. FOSTER also told LISA FOSTER that he
was afraid to speak before crowds, and he said that his knees
would shake under such circumstances. LISA FOSTER counseled.him
to work through his anxiety and ignore its effects simply by
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anticipating he would feel anxious whenever he spoke before a
crowd. LISA FOSTER recalls that when FOSTER spoke before a
crowd, he would sweat and turn slightly green in color. LISA
FOSTER believes that FOSTER's commencement speech at the
University of Arkansas Law School is a very good example of
FOSTER appeared when he was suffering such an anxiety attac fi%§
LISA FOSTER recalls that he ap eared very stiff while making t at

address. LISA FOSTER reCall threelother occasions when FOSTER
appeared to be suffering from some sort of panic attack. On one
such occasiOn, FOSTER called the FOSTER residence in Lit le Rock
and left a recorded message on the answering machine about the
need for him to resign from the Little Rock Country Club because
of its alleged discriminatory practices. LISA FOSTER recalls

that the sound of FOSTER’s voice on the tape made her believe
that FOSTER had been crying. The other two occasions when FOSTER
sounded choked up and tense ere when the Branch Davidian complex
near Waco, Texas had burned, and the occasion of the issuance of

the Whi -- - 2-. t on the Travel Office affair in which 0!

‘ N -
LISA FOSTER does not recall any incidents in which

FOSTER was hospitalized for physical or mental ailments. She
recalls that FOSTER once cut his chin and received stitches as an
outpatient. She cannot recall any other instances when FOSTER ‘
received care at a hospital.

    

   

[EOSTER was greatly affected by the death of his father,
VINCENT FOSTER, SR. FOSTER did not sob when his father died, but
he also did not remain unaffected by the death. FOSTER cared for
his father during the last few months of his father's life when
he was suffering from cancer. LISA FOSTER recalls that she and
FOSTER were told by the doctors that FOSTER’s father would live
approximately six to eighteen months. As soon as the FOSTER
family left Arkansas and arrived in Michigan for a vacation, they
learned that FOSTER’s father was dying. FOSTER attempted to
return to Arkansas from Michigan quickly, but he did not arrive
heme in time to be with his father before his father passed away.
After the funeral for FOSTER’s father had been held, FOSTER
returned to Michigan with the intention of spending spend time
with his family. Instead, he used his time with the family in
Michigan to write thank you notes to people who had offere
cOndolences to the other members of his family and himselfi]
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LISA FOSTER did have ppntact with DR. LARRY WATKINSsubsequent to FOSTER's death. gDR. WATKINS was the first personshe called after she learned of”her husband’s death. -She calledDR. WATKINS the night of July 20, 1993 and asked him what in thehell happenedT; She also asked DR. WATKINS, "Could it have been
the pill?" DR. WATKINS responded to LISA FOSTER that the pill
could not have been the cause of the suicide and he further
stated that FOSTER's depression must have been acute. DR. ‘
WATKINS is an internist who provided full physical examinations
to both LISA FOSTER and FOSTER every two years.

In speaking with DR. WATKINS, LISA FOSTER learned that
FOSTER had called DR. WATKINS and told him that he thOught he was
fighting depression. DR. WATKINS related to LISA FOSTER that he
had then called in a prescription for an anti—depressant drug.
LISA FOSTER did not know ahead of time that FOSTER was going to
call DR. WATKINS, and she did not overhear the conversation
between FOSTER and DR. WATKINS.

~l_/ When LISA FOSTER was asked whether it would have been
uncharacteristic of FOSTER to reach out to someone regarding a
problem such as depression, she replied that FOSTER would have
reached out if he were really scared or were at home rather than
at the White House. During one conversation, FOSTER told LISA
FOSTER that SHEILA (FOSTER’s sister, SHEILA ANTHONY) says
sometimes that "it" is chemical. FOSTER did not explain to LISAFOSTER what he was referring to when he talked about “it" or
"this thing." LISA FOSTER did not understand what his referencemeant when he referred to it as being chemical. LISA FOSTER “
offered to call a doctor for FOSTER but he said that he would
make the call.

FOSTER had a prescription for a sleeping pill calledRestoril (phonetic).i LISA FOSTER had filled a new prescriptionfor this sleeping pilTv-but she is now unable to find the pills.LISA FOSTER believes that FOSTER threw the pills away so that shewould not be able to consume them once she learned of his death:‘;
_(‘

1}?!

Prior to FOSTER's death, SHEILA ANTHONY never mentioneddepression to LISA FOSTER in relation to FOSTER.

When asked whether FOSTER had ever approached LISA
FOSTER for help in dealing with his problem with depression, LISAFOSTER recalls that he mentioned his depression to her on
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approximately July 16, 1993. LISA FOSTER then arranged to goaway for the weekend with FOSTER to the Tidewater Inn on theEastern shore of Maryland. LISA FOSTER made all the arrangementsfor the weekend and asked FOSTER to be home by 3:00 p.m. thatFriday, which was July 16, 1993. Instead, FOSTER arrived home atapproximately 4:00 p.m., and she and FOSTER had to drive throughterrible traffic to reach the inn. Because FOSTER appeared to beunder stress to her, LISA FOSTER offered to drive. FOSTER agreedto have her drive, but there was no opportunity to pull over andchange drivers so FOSTER ended up driving the entire way to theTidewater Inn.

LISA FOSTER has no knowledge of any available recordswhich might indicate that her husband had previously received
psychiatric counseling.

- .

FOSTER did not experience either stress or depression
while he was studying in law school. FOSTER never had to studyat night because he was able to do his studying during theI“, morning hours prior to class. After rising in the morning anddriving LISA FOSTER to her place of employment, FOSTER would
return home and study.

FOSTER did not attend his graduation from law schoolfor a number of reasons. FOSTER graduated during the middle ofthe school year, i.e., in the month of January. Because of thetiming of his graduation and because FOSTER had already begunwork at the Rose Law Firm in Little Rock, Arkansas,.FOSTER wouldhave had to take off time from work in order to attend Jgraduation. Other reasons why the POSTERS did not attend thegraduation were that the trip back to Fayetteville, Arkansaswould have invoIVed significant expenses and LISA FOSTER Waspregnant at the time. LISA FOSTER recalls that the graduationceremony was nothing special because it was conducted as part ofthe same ceremony held for other schools within the University.

LISA FOSTER has many copies of the text of FOSTER’scommencement address to the University of Arkansas School of Law.she also has a copy of the videotape of that address by FOSTER.The text of FOSTER’s speech is contained in the most recent coPyof the University of Arkansas Law Review.
-

During the last few months of his life, FOSTER was.reading such books as The Making of a President, Ross Perot's

-_,_-
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book, a book entitled Putting People First, and other books,
titles unrecalled, on the subject of ethics. LISA FOSTER is
unable to recall the titles of any of the books which FOSTER may
have been reading for pleasure just prior to his death.

LISA FOSTER and her family did employ housekeepers in
their residences in both Little Rock and Washington. In Little
Rock, LISA FOSTER employed a housekeeper for approximately_22
years. In Washington, LISA FOSTER employed a woman namedLLORETTA
SEARS] who came to clean the FOSTER residence once a week. SEARS
had worked for the tenants who had resided previously_in the
FOSTER house. LISA FOSTER does not believe thatfiEEARS/ever saw
FOSTER because he typically left for work prior to her arrival at
the house and he always returned home afterfiSEARSJhad already
departed.

'“

a When asked whether NUSSBAUM had given her an envelope
in his office at the White House, LISA FOSTER responded yes, that
he had given her a number of torn pieces of yellow in agwhite

cox envelope. The\envelope was already in the office when/LISA
FOSTER arrived there. NUSSBAUM showed the contents of the
envelope to LISA FOSTER, and he assembled the pieces of yellow
paper so that she could read the writinggon it. NUSSBAUM had
already had a transcript prepared of the content of this note.
LISA FOSTER believes that she“saw_this torn note on the evening
of July 26, 1993. When she saw/the note, LISA FOSTER recognizedthe writing as being the handwritingxof FOSTER. LISA FOSTER was
not allowed to touch the note, and there was no other envelope ornote.

, “\\
“

LISA FOSTER’s attorney, JAMES HAMILTON, interjected atthis point in thé interview that he had been at the White Housewhen LISA FOSTER examined the note. "‘t\

{//LISA FOSTER is not aware of any other note relating tothe dea h of FOSTER.
\-/

LISA FOSTER is not aware of any personal or family
reason which would account for FOSTER researching medical
malpractice issues. First Lady HILLARY RODHAM CLINTON had askedFOSTER to write the malpractice section of the newly proposed
health care plan. In addition, one of FOSTER’s first legal caseshad been a case involving medical malpractice. . ..

FOU\#none(URT516333)Doddz70105342Page8
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LISA FOSTER is not aware of any indication, nor.doesshe suspect, that her husband had become aware of anything
illegal or highly damaging to either the CLINTONS or the WhiteHouse which would have presented him with irreconcilable
pressures. LISA FOSTER notes that FOSTER never told her anything
about his clients.

FOSTER never expressed any concern to LISA FOSTER_about
either Whitewater Or Madison Guaranty Savings & Loan. _LISA
FOSTER had never even heard of either of these entities at that
point in her life.

When asked to furnish an opinion as to what FOSTER may
have been working on that caused him stress or might exPlain his
condition of depression, LISA POSTER responded that the Travel
Office fiasco may have been the source of the stress. She notedthat if the Travel Office had been the only difficulty facing
FOSTER, it would not have been so bad. At one point, FOSTER
called the family together and warned his family that the-next\_/ six months might be particularly difficult. Toward the end of
his life, FOSTER had no sense of joy or elation at work. The
Branch Davidian incident near Waco, Texas was also causing him agreat deal of stress. LISA FOSTER believes that FOSTER was
horrified when the Branch Davidian complex burned. FOSTER
believed that everything was his fault. On such issues as theZOE BAIRD nomination and gays in the military, it seemed that theWhite House Counsel’s Office was not_doing a particularly goodjob, although LISA FOSTER felt that the attorneys themselves weredoing good work. FOSTER was extremely fond of NUSSBAUM. If “either President CLINTON or NUSSBAUM was being criticized, FOSTERfelt that he was also being criticized. FOSTER was very happyabout the nominations of JANET RENO as Attorney General of theUnited States and RUTH BADER GINSBURG as a Supreme Court Justice.

At this point in the interview, HAMILTON interjectedthat he sat next to Justice GINSBURG when she was first nominatedfor her position, and he noted that FOSTER was very touched byJustice GINSBURG’s speech.

LISA FOSTER stayed home and did not attend the
nomination ceremony for Justice GINSBURG.

LISA FOSTER is not aware of what may have been in her. 3husband’s office at the White House that led White House staff to

FOU\#none(URT516333)Doddz70105342Page9
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5 search FOSTER’s office immediately after her husband's death. fLISA FOSTER also does not know anything about what may have fcaused NUSSBAUM to conduct an official search of her husband's‘f
office in a manner which excluded investigators from law ' fenforcement agencies.

mw.i

LISA FOSTER is not exactly aware of what role her
husband played in the firing of the seven individuals from the
White House Travel Office. FOSTER was distressed because he felt
that if he had spoken first with WILLIAM KENNEDY, who was also an
attorney in the White House Counsel’s Office, then the Federal
Bureau of Investigation would not have been called into the case.
However, no one heeded FOSTER's advice on this matter.

LISA FOSTER is aware that FOSTER was compiling a list
of attorneys to represent him regarding the White House Travel
Office matter. FOSTER wanted to have an attorney represent him
because he did not have time to do his work at the White House
and prepare a defense for himself. LISA FOSTER recalls that

t_s Senator DOLE had written a letter On July 15, 1993 requesting a
Congressional investigation of the Travel Office matter. .VINCENTW. FOSTER, III had attended a Senate Judiciary Committee meeting
when an investigation of the Travel Office matter was called forbut the motion to conduct such an investigation was tabled.
VINCENT FOSTER, III told LISA FOSTER about the proposal for
Congressional hearings, but she did not think that it was a big
deal.

LISA FOSTER does not think that FOSTER contacted any ofthe attorneys on the list of attorneys which had been furnishedto him by BERYL ANTHONY. LISA FOSTER is aware that FOSTER
contacted her attorney, JAMES HAMILTON, as well as attorney JAMESLYONS and, although she was not privy to the conversations, shebelieves that these conversations related to the Travel Office
matter.

I

E'FOSTER had not kept a diary during the course of his
relationShip with LISA POSTER. He used to keep trip logs
whenever the family went on vacation. At the end of each day ofa trip, FOSTER would write down what the family had done that daywhile on vacation. However, FOSTER did not keep such notes whenhe was at home or in relation to his work. LISA FOSTER believes
that FOSTER may have begun to keep a diary on election night.of

FOU\#none(URT516333)Doddz70105342Page10
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1992 because he believed that from that time period forward would.be a period worth remembering.

LISA FOSTER does not believe it would have been
uncharacteristic of her husband to maintain such a diary becausehe was very excited about the formation of the new .
administration. As an indication of this excitement, she notes
that he chose to write about election night, the inauguration,
and the nomination of Attorney General JANET RENO. ‘

LISA FOSTER’s daughter, LAURA FOSTER, was the primary
driver of the Honda automobile which was found at Fort Marcy
Park, Virginia on July 20, 1993. The Honda automobile belonged
to LAURA FOSTER and also to one of LISA FOSTER’s sons. The son
and daughter shared the automobile. vLAURA FOSTER had used the
Honda while she was attending Vanderbilt University and then haddriven it to Washington. The Honda automobile was the only carwhich FOSTER and LAURA FOSTER had with them in Washington until
LISA FOSTER arrived with the other family members and with the._J; Lexus automobile owned by their family.

It was not only typical for FOSTER to drive the HOndato work at the White House, it was imperative.

The contents found in the Honda on July 20, 1993, e.g.,the cigarette pack, beer cans, and corkscrew, belonged to LISAFOSTER's son. POSTER himself did not Smoke. FOSTER's sons hadgone to the beach the weekend preceding July 20, 1993, and therefuse from the weekend was still in the passenger compartment ofthe Honda when it was searched by police at Fort Marcy Park.

The Honda is no longer in the possession of LISA FOSTERbecause she sold the car to her brother—in-law, who in turn isleasing the car to her brother in Nashville, Tennessee.

LISA FOSTER describes the color of the Honda as taupeor grayish. She further describes it as a light color.

FOSTER had not made specific plans for the weekendwhich followed his death. He had spoken with LISA FOSTER aboutgoing away for that weekend and about coming home early from workso they could get an early start on the weekend. LISA FOSTER hadtalked to him about trying to go away every weekend. They had

FOU\#none(URT516333)Doddz70105342Page11
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spoken about trying to go to Pennsylvania the following weekendbut had not made any reservations.

There were no domestic problems between LISA FOSTER andFOSTER during the entirety of their twenty-five year
relationship.

(in terms of people in whom her husband would confide,
LISA FOSTER believes that he would have confided in herself and
his sister, SHEILA ANTHONY. FOSTER would also be likely to
confide in his children, particularly his daughter LAURA. FOSTERwould also confide in his son, VINCENT FOSTER, III, and he wouldhave confided in his father if his father were still alivei]

On the evening of July 19, 1993, LISA FOSTER cooked
dinner at home. When FOSTER returned heme from work, he came
into the house and smiled at LISA FOSTER while saying that a
quarter to eight was not bad. LISA FOSTER responded to him thatshe was thinking that he would be home at 6:30 or 7:00 p.m. That‘\4/ night, FOSTER received a call from President CLINTON, who invitedFOSTER to come to the White House to watch a movie. When FOSTERturned down the invitation from the President, LISA FOSTER washappy. She prepared scallops for all of the family membersexcept for her son BRUGH, who was eating spaghetti.

FOSTER did not mention any conversations from earlierin the day of July 19, 1993 which might have disturbed him.

LISA FOSTER has some knowledge of three letters which‘were sent out by FOSTER from his office on July 19, 1993. LISAFOSTER is aware of a letter from FOSTER to his mother regardingsome leases for mineral rights. LISA FOSTER only saw this letterafter FOSTER's death because, as a result of FOSTER's mothersigning the letter, LISA FOSTER inherited the mineral rights.LISA FOSTER does not recall exactly how she saw these mineralleases. One of the remaining two letters may have been forpayment of a life insurance premium, but LISA FOSTER does notrecall whether she or FOSTER mailed this letter.

FOSTER had never spoken to LISA FOSTER about visitingFort Marcy Park in the past, and she had never heard of the parkprior to her husband's death.

FOU\#none(URT516333)Doddz70105342Page12
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LISA FOSTER does not know whether VINCENT FOSTER ever
visited Fort Marcy Park prior to the day of his death but she
doubts it.

- -

LISA FOSTER has no idea what her husband did after he
left the White House on July 20, 1993. She has checked both gas
receipts and credit card receipts, but no purchases or other
clues have been identified.

LISA FOSTER had no contact, including telephone calls,
with her husband after he left their home on the morning of July
20, 1993. LISA FOSTER recalls one unusual event that morning
which was that FOSTER asked her what she was going to be doing
that day. It was uncommon for FOSTER to ask her about her plans,
and it was also memorable to her that he asked because she was
unusually busy that day.

LISA POSTER is not aware of FOSTER returning home after
leaving his office at the White House on July 20, 1993. It is

vlhr her opinion that he did not return home on that date.

LISA FOSTER is not aware of any particular local spots
frequented by FOSTER, such as restaurants or bars, which might
assist investigators in attempting to trace FOSTER's activities
on July 20, 1993. A Washington restaurant, La Tomate, was the
only place where FOSTER would eat out during the business day.

On July 20, 1993, LISA FOSTER played tennis at ”
approximately 8:30 a.m. At 11:45 a.m., she attended a meeting"
relating to multiple sclerosis. Prior to attending the meeting,
LISA FOSTER woke her son so that he could drive her to the
meeting. DONNA KAY MCLARTY had also invited LISA FOSTER out.
LISA FOSTER had been in Washington for approximately six weeks,
but she and MCLARTY had not seen each other much, so they agreed
to go to a restaurant at the Four Seasons Hotel for lunch. At
approximately 3:30 p.m.. LISA FOSTER and MCLARTY took a taxi back
to FOSTER's house. From there, LISA FOSTER and MCLARTY went to
the MCLARTY residence where their respective sons met with each
other. At approximately 5:00 p.m., LISA FOSTER returned home and
called the White House to speak to her husband. LISA FOSTER
thought that it was NANCY HEMREICH’S week to be at the office,
but she was told by DEBORAH GORHAM that HEMREICH’s week would be
the following week. GORHAM told LISA FOSTER that FOSTER was..
unavailable to come to the phone.
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# When asked whether she had made a remark about FOSTER %putting the gun in his mouth, LISA FOSTER replied that when she i[was notified of his death, someone kept saying that FOSTER had J[shot himself in the head. LISA FOSTER recalls that she was very:3iconcerned about how FOSTER had shot himself because she was 5gtrying to imagine what he looked like and wondering whether he 1
¥had suffered. She further said that she was concerned about 1:whether he had blown his head off.

;

FOSTER had never spoken with LISA FOSTER before aboutsuicide and he had never attempted suicide before. LISA FOSTERbelieves that her husband took his life because he was so
terribly depressed.

LISA FOSTER has no doubts that her husband took'his ownlife and she had no such doubts on the night of July 20, 1993.

§:LISA FOSTER was concerned about the autopsy being
performs on her husband because she wanted to know his mental\_; state at the time that he died. She also wanted to know if hehad taken the sleeping pills or if he had been consuming alooholor was drunk. She did not have any influence or input intocausing the autopsy to be conducted so promptly;:>

In terms of other drugs which may have been prescribedfor FOSTER in the past, LISA FOSTER is aware of the sleeping pillRestoril having been prescribed. She also recalls that anantibiotic was prescribed for FOSTER in approximately December1992. LISA FOSTER recalls that Feldene was prescribed for “treatment of FOSTER'S tennis elbow.

LISA FOSTER is aware that her husband took one 50milligram dose of Trazadone on the evening of July 19, 1993because she told her husband to take one pill and she watched himtake it. She does not know if he took any sleeping pills on thatevening. On the morning of July 20, 1993, FOSTER told LISAFOSTER that he did not go out for a jog because it would take himtoo long to cool off. LISA FOSTER notes that her house has onlyone bathroom for such a large family. "She notes further that,due to her relatively early departure from home on July 20, 1993,there were several family members attempting to use the singlebathroom during the same period of time.
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THWH”‘ mwmmAt the time of her husband’s death, LISA FOSTER had ,xsome Valium which had been prescribed for her. However, at that :Etime, she was not aware of any Valium pills missing from her /yprescription.
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At this point in the interview, LISA FOSTER was askedto examine a pair of eyeglasses which had been found in FortMarcy Park on July 20, 1993. LISA FOSTER held the glasses,'
examined them, and then stated that the eyeglasses appeared to bethose of her husband. LISA FOSTER noted that the tips of the
stems of the eyeglasses had bite marks on them, which was an
observation consistent with one of her husband’s habits. FOSTERhad frequently chewed on the tips of his eyeglasses as a nervoushabit.

LISA FOSTER then examined a revolver which had beenbrought to the interview by the interviewing agents. FOSTER
examined the revolver, which had also been found at For yPark on July 20, 1993, and stated that she believed i may b a\_, gun which she formerly saw in her residence in Little Roék,
Arkansas.

LISA FOSTER then examined a photocopy of a handwrittennote which has previously been identified as having been writtenby her late husband. LISA FOSTER believes that the original notewas written on or about July 11, 1993. LISA FOSTER is notentirely certain of this date and believes that the note waswritten sometime during the period between July 4 and July 20,1993. she believes that the note was written by FOSTER in theirWashington residence on a day when there were a number of youngpeople in her house. Her son was working as a Senate aide andthere were a number of other aides visiting him on that day.LISA FOSTER invited FOSTER to go with her to the store, but hedeclined to accompany her. FOSTER was upstairs in bed,alternately trying to sleep and work. LISA FOSTER suggested toFOSTER that he write down everything that "they" did wrong. Shesuggested to FOSTER that he go On the offensive and not continueto take responsibility for every mistake which was made in theWhite House. FOSTER agreed with LISA FOSTER's suggestion, and hesat up in bed and appeared energized. FOSTER told LISA FOSTERthat he had not resigned yet, and he said that he had alreadywritten his opening argument in his defense. LISA FOSTERbelieves that the torn note which was found was actually FOSTER’sopening argument in the event he had to testify before Congress.
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Although LISA FOSTER did not view or read the note on the day
that FOSTER appeared to be energized by her remarks, she is .
confident that the comments written in the note were written on
that same day. LISA FOSTER knows that FOSTER was upset about the
Federal Bureau of Investigation (FBI) being called in regarding
the Travel Office matter, but she does not believe that FOSTER
believed that the FBI had lied. People know that representatives
of the media were getting deals through the White House Travel
Office. LISA FOSTER is aware that people knew of these deals,
but she herself knew nothing about FOSTER's remarks in the note
pertaining to the Republicans or the usher's office. LISA FOSTER
believes that FOSTER was concerned about excessive costs being
incurred by the usher's office, but FOSTER never discussed these
matters with her. __d__ __ ___"5\_

0n Egggéaylnight, July 13, 1993> FOSTER spoke with LISA
FOSTER about r _;gfiinga- couraged him to stay in
his position in the White House Counsel’s office. She advised
him that Congress would take a recess in August 1993. LISA

.‘,~ FOSTER then suggested to FOSTER that he should stay in his
current post until Christmas of 1993. LISA FOSTER understood
clearly that FOSTER was speaking about the Travel Office when he
was speaking of his depression and his concerns.

LISA FOSTER is aware of the whereabouts of some
ammunition which was kept at the FOSTER residence in Little Rock
prior to her husband’s death. She recalls finding a number of
shotgun shells in the top drawer of her dresser. She also H
recalls that there were a number of shotgun shells kept in a
closet. In searching her house, LISA FOSTER found a number of 20
gauge and 12 gauge shotgun shells, some .22 caliber ammunition,
and possibly some small'handgun ammunition. LISA FOSTER does not
recall seeing any such ammunition at her house in Washington,
D.C.

LISA FOSTER believes that she may have seen the-handgun
which she examined previously during the interview at her
residence in Washington. LISA FOSTER recalls that as she was
packing her belongings in Little Rock in preparation for coming
to Washington, D.C., she found a handgun inside a travel trunk
which had been packed by FOSTER prior to his departure for
Washington. SpecificallygealeISKWFOST R W35 packing in Little
Rock, she came across ak”ilver-colored gs ;3which she then packed
in with her other propegiy - When LISA F9§TER unpacked the gun in‘

"\v 'e‘ ' -— .._..., / -'_-‘:_. J.
-
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Washington, FOSTER saw the gun and commented on it. LISA FOSTERhad not had a prior conversation with FOSTER about bringing a gunto Washington, D.C., but she argued with FOSTER when the gun wasunpacked. LISA FOSTER told FOSTER that she did not want any gunsin her house in Washington.

LISA FOSTER is not aware of any photographs which maybe kept in Arkansas which would depict the guns owned by FOSTER's
late father. She is only aware of snapshots of family members
going hunting.

LISA FOSTER is not aware of any records from the elder
MR. FOSTER's estate which might describe the firearms he had
owned. She is aware of a handwritten note from the elder MR.
FOSTER regarding the disposition of his property after he passed
away. According to this note, all of the elder MR. FOSTER's gunswere left to FOSTER and a diamond was left to LISA FOSTER. After
the funeral for FOSTER's father, FOSTER went down to his father'shouse and retrieved the guns. LISA FOSTER believes that there\‘J were approximately three to five handguns included in the gunsretrieved by her husband. She belieVes that her husband obtainedall of the guns which were left by FOSTER’s father.

,..‘-

LISA FOSTER does not know where her husband kept theguns left to him by his father while the POSTERS were still
living in Little Rock.

LISA FOSTER believes that the shotguns from the estateof the elder MR. FOSTER are currently in the possession of her”brother—in-law, who is the husband of her sister. SHARON BOWMAN.FOSTER's sister, has one handgun. LISA FOSTER believes thatBERYL ANTHONY has one of the handguns from the estate here inWashington, D.C., but she has not asked ANTHONY that specific
question.

FOSTER himself did not like guns. FOSTER’s father hadgiven guns to LISA FOSTER’s sons, which displeased LISA FOSTER.LISA FOSTER also knows that FOSTER kept a gun in a closet intheir home in Washington, D.C. LISA FOSTER was aware of thelocation of one gun inside her regidence in washington afia‘she—Ound t a gun still in its usuai‘rocatron-on-the nig o u y29, 1993. The gun which she fodfid7fiT7fiEfi?flHf€7fifif7fifiTfE§“““Silver gun which she had earlier found in the trunk in LittleRock. LISA FOSTER believes that the gun found at Fort Marcy Park
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may be the silver gun which she brought up with her otherbelongings when she permanently moved to Washington. LISA FOSTERdoes not know with certainty, but she suspects that there weresome bullets at the house in Washington, D.C.

Sometime within the last two weeks prior to July 20,1993, LISA FOSTER told FOSTER to remove the guns from their housein Washington. FOSTER told LISA FOSTER not to remark about theguns in front of the boys. LISA FOSTER believes that,she mayhave told her husband twice during that time to remove the guns,but she never checked to see if the guns had actually been
removed.

LISA FOSTER as9umes that ammunition was given to her
husband in conjunction with his receipt of the guns from his
father's gun collection, but she does not know for certain. She
never knew FOSTER to buy any ammunition except for shotgun shellswhen he went hunting.

-i4r To the best of LISA FOSTER’s knowledge, FOSTER nevercarried a handgun in his automobile. She never knew FOSTER tocarry a gun with him to work. FOSTER parked his automobile inslot 16 on Executive Boulevard West whenever he was at the WhiteHouse. LISA FOSTER knows that the trunks of vehicles are checkedwhen the vehicles are driven onto the White House grounds. Whennot in use, the Honda was typically parked on the street adjacentto the FOSTER residence while the FOSTER family's Lexus wasparked in a space behind their house. -

LISA FOSTER believes that the guns which were broughtby her family from Little Rock to Washington were transported onthe moving van with their other belongings.

LISA FOSTER does not know where her husband might haveobtained the two loose bullets which were discovered in thehandgun found at Fort Marcy Park.

LISA FOSTER is not aware of any background informationregarding her husband's possession of guns which could assist intracing the gun found in his hand at Fort Marcy Park. SHARONBOWMAN told LISA FOSTER that FOSTER’s father kept a gun by hisbed while he was still living, and LISA FOSTER believes that thatgun may be the same revolver she was shown by the interviewingagents.
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FOSTER’s father served in the United States Navy duringthe World War II period and may have been stationed in
California.

.

It is difficult for LISA FOSTER to believe that FOSTERmay have come home on July 20, 1993 to get a gun.
      

  

”r ':.‘3.‘.1“\'“5"'.‘$u:._ .0119" -
" “3.5.; by“ ‘ l:

f ;Z#LISA FOSTER still remembers her last contact with‘ “ ‘
O R;On the morning of July 20, 1993 in their kitchen. She pg?“  recalls that FOSTER was standing very stiffly in the kitchen ‘ -prior to departing for work. LISA FOSTER now believes that he ‘~-H-Eqmay have had the gun with him in his briefcase at that time.

}!FOSTER did not kiss her goodbye before he left for work, but she _/[Lnotes that his not kissing her was not unusual for him. SheI believes that her son was at home and sleeping until
.%approximately 2:00 p.m. on that afternoon. However, she has not 2x : questioned her son about whether he was asleep that afternoon 2/‘w because she has not wanted to expose her children to too many of M,,A

)i the circumstances of their father’s death. (
_ _______‘ F)" 1 .4-

-—‘

LISA FOSTER believes that FOSTER was suffering from amajor depression which was brought about by working too hard forsuch a long period of time away from his family. She believesthat no one loved his children more than her husband.

  

FOSTER was unable to attend the ceremony in which theArkansas Bar Association named him the Lawyer of the Year becausehe had to go to Boston, Massachusetts that same day to interviewJudge STEPHEN BREYER. Judge BREYER was a candidate for a vacancyon the United States Supreme Court, but he was bedridden as areSult of a traffic accident.

At this point in the interview, Attorney JAMES HAMILTONinterjected that he had traveled to Boston to interview JudgeBREYER with FOSTER on that occasion.'
-

LISA FOSTER believes that FOSTER thought he would beable to attend the Arkansas Bar Association ceremony up until thevery last minute. Both LISA FOSTER and FOSTER were very upsetthat they were unable to attend. She believes that his inabilityto attend the ceremony would have weighed very heavily on FOSTERand would have caused him to feel embarrassed before his peers inArkansas.
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‘ At the conclusion of the interview, HAMILTON} on behalf
of LISA FOSTER, again asked that the original handwritten note
which had been torn up be turned over to LISA FOSTER at the
conclusiou of the investigation. HAMILTON also reiterated his
request that a photograph of the note not be released by the

Office of the Independent Counsel should such a request be

received under the Freedom of Information Act.
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ELIZABETH "LISA" BRADEN FOSTER was intervieWed at the

offices of Swidler & Berlin, 3000 K St. NW, by Independent

Counsel Kenneth Starr, Deputy Independent Counsel Mark Tuohey,

Associate Independent Counsel Hickman Ewing, and Associate

Independent Counsel Brett Kavanaugh. Also present during the

interview was LISA FOSTER’S attorney, James Hamilton of Swidler &

Berlin.

LISA FOSTER was advised of the nature and purpose for

the interview by Independent Counsel Kenneth Starr. At various

times during the interview, LISA FOSTER requested that certain

statements be kept confidential to protect her family’s privacy.

Per direction of Independent Counsel Kenneth Starr, those

statements were not documented.

LISA FOSTER stated that she is convinced that her

husband committed suicide; VINCENT FOSTER (who shall be denoted

‘-/ throughout this document as FOSTER) was not murdered. LISA FOSTER

does not specifically know the reasons why her husband took his

life, and is not sure that she will ever know for certain.

However, LISA FOSTER has no doubts regarding the suicide finding.

and stated that she simply wants to go On with her life. LISA

FOSTER expressed her discontent regarding the continued .

misinformation and exaggeration in the media, and its effect on

her family and children.

LISA FOSTER stated the VINCENT FOSTER, JR. was right-

handed.

The POSTERS rented their home in Little Rock to Candy

and Bill Lyle. LISA FOSTER left Little Rock during June 4th and

5th of 1993. The Lyles moved into the residence immediately after

she left. There were some items that were left in the residence;

one of the bedrooms was used as storage for the FOSTERS’ items.

There were some boxes of FOSTER'S containing items from his

office at the ROSE LAW FIRM, some of these boxes were transported

to D.C. LISA FOSTER stated that there was "no mystery" relating

to these boxes, it was simply "stuff" from his office. There was
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an old file cabinet in the attic of the residence containing old
personal documents. Also, there was a trunk that FOSTER packed,
but did not take to D.C. LISA FOSTER stated that she has no

knowledge of anyone from the ROSE LAW FIRM at the house after she

left; specifically, LISA FOSTER had no knowledge of GEORGE

JERNIGAN at the residence, and stated that she hardly knows

JERNIGAN.

. The POSTERS moved into a much smaller residence in D.C.

There were five of them living in the D.C. residence, with one
bathroom; the living conditions were very cramped. LISA FOSTER

recalled using graph paper to plan the placement of furniture in

the residence. Enough furniture was left at the Little Rock

residence for them to live there as well. The POSTERS lived in a
"very crowded situation" in D.C. LAURA FOSTER’S bedroom was

FOSTER'S dressing room. He also dressed in the hall closet.

LISA FOSTER stated that the only records that FOSTER

“" kept at their home in Little Rock were family tax records. In

D.C., LISA FOSTER recalled boxes of personal documents and

documents from the transition in administrations, including

notebooks and copies of documents: "nothing significant".

At this point in the interview, JAMES HAMILTON stated
that LISA FOSTER had certain miscellaneous records from the ROSE
LAW FIRM, which were previously in the possession of VINCENT
FOSTER. LISA FOSTER and HAMILTON examined the documents pursuant
to a subpoena from the Inspector General of the FDIC. Some of

these documents were produced in response to the subpoena. The
ROSE LAW FIRM asserted a privilege on others, which the FDIC
accepted. ‘

The box of transition documents were brought home by
VINCENT FOSTER a couple of weeks prior to his death. The box was
labeled "Transition" in his handwriting.

In response to a question, LISA FOSTER stated that she
is familiar with JIM GUY TUCKER.

LISA FOSTER stated that she is not familiar with JERRY
PARKS, and then asked "Is he the one that got murdered"? LISA
FOSTER could recall no conversations between PARKS and her

husband.
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During the weekend prior to his death, FOSTER talked of
quitting his job. However, he could not return to Little Rock
because of the embarrassment it would cause him. LISA suggested
that they could simply buy a boat and live on it. When they
returned home from the Eastern Shore, VINCE talked with their son
BRUGH about purchasing a boat. LISA FOSTER stated that FOSTER
had not previously discussed buying a boat and had no familiarity
with boats.

Finances were not a significant problem for the
POSTERS. Trust funds had previously been established for the
children. The POSTERS also owned stock in a variety of companies,
including Wal Mart, Dillards, Federal Express, and Al—

Tel/Systematics. LISA FOSTER recalled having stock in Mid-Life
Investors, but stated that they never made any money. Regardless,
VINCENT FOSTER was not particularly interested in inVestments,
and did not follow the stock market. LISA FOSTER stated that "all
he (FOSTER) ever did was work."

LISA FOSTER recalled a mistake on their automatic debit
for EXxon charges through the White House Credit Union. They
received overdraft notices from the credit union. There were also
mistakes relating to ATM withdrawals. Subsequently, they
requested weekly statements from the credit union to monitor the
account more closely.

LISA FOSTER stated that a KINKO’S copying expense was
for their personal tax records. FOSTER normally handled all
aspects of the family's taxes. However, at one point, FOSTER
simply said "I can’t handle it," referring to the preparation of
their tax returns. LISA and BRUGH attempted to help FOSTER with
the tax preparation by handling some of the necessary copying.
LISA FOSTER stated that she wanted to do everything she could to
relieve some of FOSTER’S stress. LISA FOSTER stated that she
tried to take care of everything at home.

" The move to D.C. was a tremendous strain on LISA
FOSTER; she had to handle everything. The logistics and
coordinatiOn for the family move, and the details of renting the
Little Rock residence were overwhelming. FOSTER was unable to
return to Little Rock to help move the family. WEBB HUBBELL
returned to help SUZY HUBBELL, but FOSTER would not leave his job
at the WHITE HOUSE.
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LISA FOSTER could not specifically recall her husband
ever mentioning "WHITEWATER." However, "everything was a problem"
for FOSTER.

VINCENT FOSTER never voiced concerns regarding a
"personal versus Presidential work conflict"; LISA FOSTER could
not recall her husband expressing an ethical conflict with his
work for the.President.

LISA FOSTER did not recall her husband expressing
concerns regarding a shortage of attorney’s in the WHITE HOUSE
COUNSEL'S OFFICE. However, he was concerned about the shortage of
administrative support. VINCENT FOSTER’S secretary at the ROSE
LAW FIRM had been with him a long time; FOSTER was used to
excellent support personnel.

Subsequent to the WHITE HOUSE TRAVEL OFFICE reprimands,
FOSTER was hurt that KENNEDY was disciplined, and that he wasn’t.

‘s/ LISA FOSTER stated that she had heard that HILLARY CLINTON had
ordered the firing of the WHITE HOUSE TRAVEL OFFICE employees,
but LISA was not certain how she learned this information.

On a Saturday, two weekends prior to his death, FOSTER
was in their bedroom trying to work and nap alternatively. There
were a lot of kids in the house; it was crowded, noisy, and hot.
FOSTER may have taken a sleeping pill the night before. FOSTER
was brooding about his problems. He was consumed by the
possibility of Senate Hearings concerning the Travel office
matter. LISA FOSTER thought the whole matter was "silly"; blown
out of proportion. FOSTER was doing a good job; he was working
very hard. LISA FOSTER did not think that he should blame himself
for all of these mundane and superfluous matters. She told him to
write down everything that was bothering him, to show him how
comparatively insignificant they were. FOSTER immediately sat up
and said "You're right." He picked up a legal pad and started
writing. He seemed re—energized. LISA left the room. LISA was
convinced that FOSTER would see how he was "blowing things out of
proportion." LISA did not ever see what FOSTER wrote on the
paper, but assumes it was the note that was found a week after
his death.

FOSTER was prescribed an anti~depressant, Restoril, by
Dr. Watkins. LISA was taking Valium at that time. There was a
full bottle of Valium in the house; she had refilled the
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prescription for FOSTER.

FOSTER never specifically told LISA that he was
depressed. However, when she looks back at all of the events
during that time, it makes sense that FOSTER was suffering from
depreSsion. Particularly when noting that Dr. Watkins prescribed
an anti-depressant, and that he took one of those pills the night
before his death. LISA stated that she was present when he took
the pill.

LISA FOSTER stated that FOSTER had never expressed any
fear for his life. LISA had no knowledge of FOSTER ever being
threatened, nor any reason why FOSTER would carry a gun to work.

FOSTER was somewhat paranoid about telephone

conversations; he was often cencerned that the phone might be
tapped, or that others were listening to his conversations.

LISA FOSTER stated that she is convinced that FOSTER’S
biggest concern was the Travel Office matter.

The POSTERS received the Washington Post at home.

The weekend prior to his death, FOSTER and LISA went
away for the weekend to Maryland's Eastern Shore. At first,
FOSTER was very positive abOut the idea; he thought it would be a
good opportunity to relax. However, the first night in the hotel
he became upset, and was very emotional. He simply was unable to
place his concerns in a proper perspective. He remained upset
throughout the weekend. He complained of indigestion. They spent
most of the weekend with the HUBBELLS at the CARDOZO’S house. The
CARDOZOS were friends of the HUBBELLS. They were very active that
weekend; tennis, golf, boating. FOSTER mainly stayed by their
pool reading. FOSTER had a couple of beers and seemed to relax a
little.

The evening that they returned home, FOSTER telephoned
JIM LYONS, an attorney friend of FOSTER'S, who he relied on for
legal advice. FOSTER was on the phone with LYONS for almost half
an hour. LISA assumed it was about work, specifically the Travel
Office matter.

The next morning, LISA told FOSTER to go jogging and
that she would fix breakfast. She told FOSTER that they were
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going away every weekend until he started feeling better.

The following day (the day of his death), FOSTER didn’t
jog. He told LISA that it took too long to cool off afterwards.

LISA FOSTER did not think that FOSTER was aware of WEBB
HUBBELL'S problems. LISA stated that FOSTER may not have
committed suicide if he knew that HUBBELL may have needed him.
Also, LISA did not think that FOSTER would have accepted his

position at the White House if he knew of HUBBELL'S problems.
FOSTER would have wanted to stay at the ROSE LAW FIRM to do what
he could for HUBBELL.

The night before his death, FOSTER came home from work
a little earlier than usual. However, he received a telephone
call from the President. LISA recalled seeing a "smirk" 0n
FOSTER'S face as he spoke with the President. Afterward, FOSTER
told LISA that the President had wanted him to return to the
White House to watch a movie with him and HUBBELL. FOSTER put his
arm around LISA and told her that he told the President no.
FOSTER did not say what the movie was, or who else was there
besides HUBBELL. It was not uncommon for the President to invite
friends to see movies at the White HOuse; usually 10 to 12 people
Would be present for a show, which usually took place on Saturday
evenings.

LISA FOSTER wanted FOSTER to be more ”normal"; to take
more time for himself and his family.

LISA FOSTER had no knowledge of any appointment that
FOSTER had with the President for the day following his death.

On the day of VINCENT FOSTER’S death, he did not kiss
LISA goodbye when he left for work. LISA recalled FOSTER standing
very stiffly with his briefcase just prior to leaving. FOSTER
didn't turn around to say goodbye, he simply walked out. LISA
considered this somewhat odd, but given his behavior during the
past month, LISA simply dismissed it to FOSTER being uptight
about work.

- LISA FOSTER was shown a dark brown leather briefcase,
which was obtained from VINCENT FOSTER’S office. LISA identified
the briefcase as the same one that FOSTER had when he left their
residence on.the day of his death.
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NANCY HERNREICH’S birthday was that week. LISA knew
HERNREICH from ARKANSAS. LISA did not personally know MARSHA
SCOTT.

LISA FOSTER stated that FOSTER was a perfectionist. A
good example of this was the speech he wrote for the University
of Arkansas Law School Commencement. FOSTER wrote and rewrote the
speech. He made correctiOns to it and rewrote it again. Then he
corrected his corrections.

LISA FOSTER stated that it was normal for FOSTER to

take the onions off of his hamburgers.

After LISA FOSTER had been notified of her husband's
deathf she retrieved a handgun that was stored on a shelf in her
closet, under her sweatshirts. The handgun was in an old leather

"case". There were other handguns in the closet in LAURA FOSTER’S
room. The handguns were placed there when they unpacked after the
move. LISA thought that one of the handguns was silver. LISA
FOSTER stated that she is completely unfamiliar with the guns,
and had no interest in them, other than to try and convince
FOSTER to get them out of the house. LISA FOSTER stated that she
may have gone into LAURA’S closet to look for the guns after
FOSTER’S death. LISA may have said that they (the guns) were not
there.

LISA FOSTER does not recall looking for a note after
FOSTER'S death, but she may have. LISA FOSTER is unable to
specifically recall many of the events immediately after FOSTER'S
death.

LISA FOSTER does not personally know CRAIG LIVINGSTONE.

The day after FOSTER'S death, LISA spoke with BERNIE
NUSSBAUM. He told her that he should have let him (FOSTER) quit,
or forced him to quit. LISA told NUSSBAUM that FOSTER would have
killed himself anyway.

LISA FOSTER had no knowledge of the existence of the
note until she returned to D.C., subsequent to FOSTER’S funeral.
NUSSBAUM telephoned her, and told her about it.

LISA FOSTER stated that she is unfamiliar with FOSTER'S
clients. LISA had no knowledge of SYSTEMATICS or AL-TEL.
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LISA FOSTER did not know where FOSTER was during the
hours immediately prior to his death.

LISA FOSTER thought that FOSTER owned three handguns.

She located one after his death, and does not know what happened

to the others.

SHARON BOWMAN, FOSTER’S sister, was travelling to D.C.

for a visit on the day of his death.

FOSTER was very seriOus about the criticism he was

receiving in the newspapers. At one point, LISA recalled FOSTER

taking-a newspaper out of her hands and throwing it away.

LISA FOSTER recalled FOSTER taking Monday off, the week

before his death. LISA considered this very unusual for FOSTER.

LISA FOSTER was shown a green pot holder—type mitt,
\r’ which was obtained from the glove compartment of the vehicle

FOSTER drove to FT. MARCY park. LISA identified the mitt as an
item from their kitchen. A Swiss exchange student gave it to the
family as a gift. LISA had no knowledge of how it came to be in
the vehicle.

LISA FOSTER was also shown a white envelope which
contained the registration to the family’s Lexus sedan. LISA had
no knowledge of the circumstances pertaining to the registration,
envelope, or post—it note attached to the registration. Lisa
stated that the writing on the envelope is similar to FOSTER'S,
and that he was responsible for obtaining a vehicle inspection
for the Lexus.

LISA FOSTER was unsure of where FOSTER normally carried
his wallet, but thought that he usually carried it in the
backpockets of his pants.

At the conclusion of the interview, LISA FOSTER stated
that she has no doubt that her husband took his own life at FT.
MARCY PARK as a result of the enormous pressure that he put on
himself. FOSTER blamed himself for all of the CLINTON
administration’s problems. LISA FOSTER stated that there were
lessons to be learned from the way FOSTER lived and died.

FOU\#none(URT516333)Doddz70105342Page28



— R e029
, 04/21/96 SUN 17:57 FAX ll» 01c L

p

010302 (Rev. 3-19-94)

‘l;

omen OF THE INDEPENDENT COUNSEL

Date ofmnstripdon ' 11/15/95 .i

 

On November 8, 1995 writer telephonically contacted

Mrs. LISA FOSTER at her residence located at 5414 Stonewl

Drive, Little Rock, Arkansas, telephone numberw.
After returning writer's call FOSTER advised that er maio,

RUNELL MCCLAIN-would be available for an interview at 1:00 P.M.

on Friday November 10, 1995. Writer offered to conduct the

interview either at MCCLAIN‘s home or at the Office of the

Independent Counsel (OIC) in Little Rock however; FOSTER

suggested'that the interview be conducted at the FOSTER a-

.residence. . . ' - ‘ x:

on 11/10/95 SA CLEMENTE interviewed RUNELL MCCLAIN at

the EOSTER residence. At the conclusion of the interview SA

CLEMENTE requested that MCCLAIN advise FOSTER that the interview

'was over. 'As FOSTER was showing SA CLEMENTE to the door, FOSTERr

apologized for being curt with SA CLEMENTE in their telephone

conversations on November 8, 1995. FOSTER further explained that
she was upset at the time because she had just received a

subpoana from the OIC. FOSTER asked SA CLEMENTE if he would like

to see the subpoena and she then handed him a Federal Express
envelope which contained a letter from OIC to her attorney

regarding a requested document production. FOSTER further stated

that she was tired of all of this and that she had thOught thiS'
was all supposed to be Over by now. SA CLEMENTE apologized for

. the continued intrusion and stated that we.were simply doing a

thorough inVestigation. . I

FOSTER then asked SA CLEMENTE if MCCLAIN had been able

to identify the gun. SA CLEMENTE responded no and FOSTER asked
if SA CLEMENTE had the gun with him. SA CLEMENTE responded yes

to which FOSTER replied, "Can I see it". SA CLEMENTE responded,

"Yes, but didn’t you get a chance to.see it previously?", to

which FOSTER replied that she did not recall. POSTER went on to

explain that when they came to her house in Little Rock to show

the gun-to her children. she was so upset and emotional at the

time that she does not believe that she eVen looked at the gun.

All she remembers is the Park Police showing her pictures of a- a

gun that looked small and dark.

 

 

 

MwaMnm _;l/8—lO/95 M Little Rock‘ Arkansas Fm: 29D-LR—35063

by SA JAMES T.— CLEMENTEm/V‘ Dmdicmed 11 / 14/ 95
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On November 8, 1995 writer telephonically contacted
Mrs. LISA FOSTER at her residence located at 5414 Stonewall .
Drive, Little Rock, Arkansas, telephone number'(501) 663—0141.
”After returning writer’s call FOSTER advised that her maid,
RUNELL MCCLAIN would be available for an interview at 1:00 P.M.
on Friday November 10, 1995. ‘Writer offered to conduct the
interview either at MCCLAIN’s home or at the Office of the
Independent Counsel (OIC) in Little Rock however; FOSTER
suggested that the interview be conducted at the FOSTER a-
.residence. .1

’ ' n‘

on 11/10/95 SA CLEMENTE interviewed RUNELL MCCLAIN at
the EOSTER residence. At the conclusion of the interview SA
CLEMENTE requested that MCCLAIN advise FOSTER that the interview
-was over. "As FOSTER was showing SA CLEMENTE to the door, FOSTER‘
apologized for being curt with SA CLEMENTE in their telephone
conversations on November 8, 1995. FOSTER further explained that
she was upset at the time because she had just received a
subpoena from the OIC. FOSTER asked SA CLEMENTE if he would like
to see the subpoena.and she then handed him a Federal Express
envelope which contained a letter from OIC to her attorney
regarding a requested document production. FOSTER further stated
that she was tired of all of this and that she had thought this
was all supposed to be over by now. SA CLEMENTE apologized for

. the continued intrusion_and stated that we.were simply doing a
thorough investigation. ~

FOSTER then asked SA CLEMENTE if MCCLAIN had been able
to identify the gun. SA CLEMENTE responded no and FOSTER asked
if SA CLEMENTE had the gun with him. SA CLEMENTE responded yes
to which FOSTER replied, "Can I see it". SA CLEMENTE responded,
"Yes, but didn’t you get a chance to see it previously?", to
which FOSTER replied that she did not recall. FOSTER went on to
explain that when they came to her house in Little Rock to show
the gun to her children, she was so upset and emotional at the
time that she does not believe that she even looked at the gun.
All she remembers is the Park Police showing her pictures of a- =-
gun that looked small and dark.
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Continuation ofOIC—302 of LISA FOSTER

-V SA CLEMENTE then show

on July 20, 1993 in VINCE FOSTE

LISA FOSTER then.asked if she c

after which she stated, I'I don“

about, I swear this is the gun

JR. had a footlocker he was pla

Washington, D.C., but he never«

LISA FOSTER went.to Washington,

footlocker, boxed it and brough

VINCE FOSTER, JR. had a gun and

which was

FOSTER then stated, "I swear it

lighter in the front part.

the front was silver."

FOSTER described the gun from the footl

like a "cowboy" gun, not "squared-off" like the 0

"THE MAKING OF A PRES

I t]

4-94 OIC-LR .030

,0, 11/8-10/95_page 2;:

ed FOSTER the gun that was found

R, JR.'s hand at Fort Marcy Park.

ould touch the gun, which she did,‘

t know what all the mystery is

that I unpacked." VINCE FOSTER,

hing to bring with him to

got around to packing it. When

D.C., she took what was in the

t it to Washington with her.

three hardcover books, one ofv

IDENT", in the'footlockerurLISA

was this gun,-only it looked _

iought it had a black handle and.

ocker as looking

ther gun that
they had in the house at the time.

she and VINCENT FOSTER, III were

boxes they had moved from Little

LISA FOSTER recalls that when

in the.basement unpacking the,

Rock to Washington, D.C., VINCE
FOSTER, III found the gun.and said, "Oh shit, what is this doing
here." LISA FOSTER didn't-pay n

she is as afraid of guns as she

vto remember the front of the gur

the light plays off of the gun a

silvery to her. LISA FOSTER stat

draw a picture of the gun, it w:

one.

At this point, LISA PC

volition telephoned VINCENT POST

Georgia and returned saying that

unpacking a Colt, but LISA FOSTE

between a semi-automatic and a 1

her son to describe the type of

recalls telling VINCE FOSTER, JR.

guns while they were living in W

recalls that VINCE FOSTER, JR. 9

the guns in front of their child

VINCE FOSTER, JR. took a gun or

keep them from his mother in cas

death of her husband.

FQIA # none (URTS 1633.

1uch attention to the gun because

is of snakes. 'LISA FOSTER seems

1.looking lighter. However, when

l certain way, it does seem

.ed that if she had been asked to

>uld have locked.just like this

>STER left the room and on her own

‘ER, III at his office in Atlanta,

VINCENT FOSTER, III remembers

'R does not know the difference

evolver and therefore did not ask

Colt he unpacked. LISA FOSTER

several times to get rid of the

ashington, D.C. LISA-FOSTER also

ot mad'because she had mentioned

ren. LISA FOSTER believes that

guns from his father's office to

e she got depressed after the

4
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LISA FOSTER recalls having two different types of guns
in the house in Washington, D.C. One of these guns looked like a
"cowb0y" gun, the other one looked "squared- off." FOSTER stated
that she still had the thing that slides into the handle of the
"squared-off" gun. When asked, she produced a magazine from a
.45 cal semi-automatic pistol containing One .45 caliber jacketed
round. LISA FOSTER stated that she specifically remembers
packing, in Little Rock, and unpacking in Washington, D.C., the
"cowboy" gun. However, LISA FOSTER does not recall exactly how
the "squaredeoff" gun got to Washington, D.C. LISALFOSTER does
recall hoWever, hiding the "squared-off" gun under her ‘ £.'

_ sweatshirts on the shelf in her closet. The second gun (the
"cowboy" gun) had been kept by VINCENT FOSTER, JR. so far back in
-the closet that LISA FOSTER could not reach it.

After the U.S. Park Police told LISA FOSTER abouthINCE
FOSTER, JR. ’5 death, LISA FOSTER and WEBSTERIL. HUBBELL searched
the closet for the two guns. They found the .45 caliber semi—
automatic in its holster on the shelf under LISA FOSTER's
sweatshirts. The snap of this holster was so rusted that LISA
FOSTER could not open it. VINCE FOSTER, JR. did not know that
this gun was hidden there; LISA FOSTER and HUBBELL neVer found
the other gun which LISA FOSTER describes as the dark "cowboy"
gun that VINCE FOSTER, JR. kept further back in the closet.

When Mr. LANKLER, OIC, and Special Agent WILLIAM
COLOMBELL, FBI, came to the FOSTER residence to show the FOSTER
children the gun, LISA FOSTER was so upset that she does not'
recall if she even looked at it. It was too soon after VINCE
FOSTER JR.'s death and all of the investigators were telling her
about hair and fibers and semen stains and she was very upset.
Now that LISA FOSTER looks at the gun without emotions, she
remembers the black handle with the lighter front part and the
elongated front. LISA FOSTER stated that it just seemed lighter
when she saw it in the footlocker, but that it’s funny what
tricks your memory will play. SA CLEMENTE asked LISA FOSTER
whether her son VINCENT FOSTER, III recalled unpacking a Colt
revolver or a Colt semi—automatic to which LISA FOSTER respouded
by suggesting that SA CLEMENTE show the gun to VINCE FOSTER, III.
LISA FOSTER requested that SA CLEMENTE call VINCE FOSTER, III,
speak to him about the gun, and then go show it to him.

FOU\#none(URT516333)Doddz70105342Page32
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LISA-FOSTER then provided SA CLEMENTE with‘VINCENT
FOSTER, III's address and telephone numbers as follows: VINCENT

FOSTERI III‘I
FMAwm

LISA FOSTER stated that.she was trying to go on with

her life and that her children were also trying to go on with

their lives. She had just finished boxing up all of VINCE

FOSTER, JR.'s papers and books and she really did not want to

look through all of this again. SA CLEMENTE responded that he‘

understood her frustration, to which LISA FOSTER responded that

she would much rather haVe us (the Office of-the Indepen ent

Counsel) go through every paper in the house, than have to look

through all those papers again herself. . .

LISA FOSTER volunteered that she would never allow an

exhumation of VINCE-FOSTER, JR.'s body, adding that she would

never allow-her children to be put through that ordeal.

FOU\#none(URT516333)Doddz70105342Page33
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The item identified below has been withdrawn from this file:

FOLDER TITLE: [Loose papers in Ewing Bx 2291 re Foster] 3/3

DOCUMENT DATE: 05/02/1997 DOCUMENT TYPE: Fax

mKavanaugh

T_O: Ewing

SUBJECT: "I left a voicemail re: attached

This document has been withdrawn for the following reason(s):

FOIA(b)3 - Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hick Ewing

John Bates

FROM: Brett Kavanaugh

RE: Telephone Call from Chris Ruddy

DATE: Friday, May 26, 1995

Chris Ruddy called me at about 6:00 pm. on Thursday, May 25. He had called and left

approximately 8-12 messages for me in the previous two days.

Most of the conversation involved Ruddy ranting and raving about various matters. His

only question to me regarding the investigation was whether I had heard of Carolyn Huber. I felt

like saying, "Of course I have heard of Carolyn Huber, you idiot" but resisted the temptation and

said only that I would not be able to confirm whether I had heard of particular individuals

because that might indicate whether they were involved in the investigation.

Ruddy then made a number of points, which I generally listened to without responding:

1. He will be running a couple of articles next week, and I sense that at least one of

them will concern the documents issue (and I also sense that Carolyn Huber may figure in at least

one article).

2. Ruddy appeared as a guest on the Gordon Liddy show for a half-hour on May 25.

3. The full-page Accuracy in Media advertisement will appear in the Washington Post

and New York Times on Sunday, June 4.

4. Ruddy said that Foster’s death is the classic staged suicide. Ruddy thinks he

knows how it all happened. When I asked him to tell me his theory/facts, he refused.

5 . He said that Mark is not beyond redemption; that Mark is a left-winger but so was

Miguel and left-wingers may distrust the police more than conservatives, which is good in this

investigation.

6. He thinks Inslaw, Whitewater, the Travel Office, and Waco are unconnected to

Foster’s death and are red herrings.

FOIA # none (URTS 16333) Docld: 70105342 Page 35
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7. He thinks Jerry Seper is in bed with the Park Police, so much so that Seper should

receive a pension from the PaIk Police.

8. He likes Hick, but does not think Hick is as involved in the Foster investigation

as is necessary.

9. He does not think that Ken plays much of a role in the Foster investigation and

that in any event Ken is not a prosecutor.

FOIA # none (URTS 16333) Docld: 70105342 Page 36
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Ken, Mark, Bill, Hick: “i? “'7 V’ {3/

Here is the "short version."

Brett

 

In recent weeks, some members of the media and of the public have raised questions

about the resignation of former Associate Independent Counsel Miguel Rodriguez and this

Office’s investigation into the death of former Deputy White House Counsel Vincent W. Foster,

Jr. This Office's investigation into Mr. Foster’s death has been, is being, and will continue to

be conducted in a thorough, aggressive, and professional manner. I have been personally

involved in all major decisions regarding the direction and scope of that investigation. Because

the investigation is continuing before a federal grand jury, I will not comment on its substance;

I can provide assurances, however, as to its continued thoroughness and professionalism.

FOIA # none (URTS 16333) Docld: 70105344 Page 2
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Here is a draft press statement. Alex Azar, Steve Kubiatowski, and John Bates have xiii.“ 3i

provided edits and comments. We all have serious doubts whether this kind of statement is a M.“ :4 M

good idea. That is especially true of the fourth paragraph. 64’“ 041,.

If you want a statement shorter than this draft statement, perhaps some variation of the

first and third paragraphs would be sufficient.

Brett

 

In recent weeks, some members of the media and of the public have raised questions

about the resignation of former Associate Independent Counsel Miguel Rodriguez and this

Office’s investigation into the death of former Deputy White House Counsel Vincent W. Foster,

Jr. Prior to offering his resignation to me in January, Mr. Rodriguez had been involved in this

Office’s investigation of Mr. Foster’s death.

In the wake of Mr. Rodriguez’s resignation, some have stated that this Office’s

investigation into Mr. Foster’s death has been thwarted by a senior member of my staff and that

the investigation is not being conducted in a thorough manner designed to elicit the truth. Mr.

Rodriguez made similar statements to me in offering his resignation in January. At that time, I

took his statements seriously and became personally and actively involved in investigating them.

In so doing, I was assisted by numerous members of my staff, including many seasoned

prosecutors and my Ethics Counsel, Professor Samuel Dash. After carefully reviewing and

investigating Mr. Rodriguez’s allegations, I found them to be without any merit whatsoever, as

did every member of my staff who reviewed the matter.

The investigation into Mr. Foster’s death has been, is being, and will continue to be

conducted in a thorough, aggressive, and professional manner. I am fully satisfied that no one

on my staff has thwarted or attempted to thwart the investigation of Mr. Foster’s death. I have

been personally involved in all major decisions regarding the direction and scope of that

investigation. Because the investigation is continuing before a federal grand jury, I will not

comment on its substance; I can provide assurances, however, as to its continued thoroughness

and professionalism.

During my review of Mr. Rodriguez’s allegations, I ultimately concluded not only that

his allegations were unfounded but that, in the course of the investigation into Mr. Foster's death,

Mr. Rodriguez had not conducted himself with the professionalism I demand of myself and of

each member of my staff. I therefore accepted his offer to resign.

FOIA # none (URTS 16333) Docld: 70105344 Page 3
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Ken, Mark, Bill, Hick:

Here is the "short version. "

Brett

 

In recent weeks, some members of the media and of the public have raised questions

about the resignation of former Associate Independent Counsel Miguel Rodriguez and this

Office’s investigation into the death of former Deputy White House Counsel Vincent W. Foster,

Jr. This Office's investigation into Mr. Foster’s death has been, is being, and will continue to

be conducted in a thorough, aggressive, and professional manner. I have been personally

involved in all major decisions regarding the direction and scope of that investigation. Because

the investigation is continuing before a federal grand jury, I will not comment on its substance;

I can provide assurances, however, as to its continued thoroughness and professionalism.
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Ken, Mark, Bill, Hick:

Here is a draft press statement. Alex Azar, Steve Kubiatowski, and John Bates have

provided edits and comments. We all have serious doubts whether this kind of statement is a

good idea. That is especially true of the fourth paragraph.

If you want a statement shorter than this draft statement, perhaps some variation of the

first and third paragraphs would be sufficient.

Brett

 

In recent weeks, some members of the media and of the public have raised questions

about the resignation of former Associate Independent Counsel Miguel Rodriguez and this

Office’s investigation into the death of former Deputy White House Counsel Vincent W. Foster,

Jr. Prior to offering his resignation to me in January, Mr. Rodriguez had been involved in this

Office’s investigation of Mr. Foster’s death.

In the wake of Mr. Rodriguez’s resignation, some have stated that this Office’s

investigation into Mr. Foster’s death has been thwarted by a senior member of my staff and that

the investigation is not being conducted in a thorough manner designed to elicit the truth. Mr.

Rodriguez made similar statements to me in offering his resignation in January. At that time, I

took his statements seriously and became personally and actively involved in investigating them.

In so doing, I was assisted by numerous members of my staff, including many seasoned

prosecutors and my Ethics Counsel, Professor Samuel Dash. After carefully reviewing and

investigating Mr. Rodriguez’s allegations, I found them to be without any merit whatsoever, as

did every member of my staff who reviewed the matter.

The investigation into Mr. Foster’s death has been, is being, and will continue to be

conducted in a thorough, aggressive, and professional manner. I am fully satisfied that no one

on my staff has thwarted or attempted to thwart the investigation of Mr. Foster’s death. I have

been personally involved in all major decisions regarding the direction and scope of that

investigation. Because the investigation is continuing before a federal grand jury, I will not

comment on its substance; I can provide assurances, however, as to its continued thoroughness

and professionalism.

During my review of Mr. Rodriguez’s allegations, I ultimately concluded not only that

his allegations were unfounded but that, in the course of the investigation into Mr. Foster’s death,

Mr. Rodriguez had not conducted himself with the professionalism I demand of myself and of

each member of my staff. I therefore accepted his offer to resign.

FOIA # none (URTS 16333) Docld: 70105344 Page 5



02/22/95

TO:

FROM:

DATE:

12:25 '8202 514 8802 OIC

 

  
 

-»-y—v OIC LR @002

Screened

By: David Paynter Date:

11—27—3509

MEMORANDUM

All OIC Attorneys

Brett Kavanaugh

Grand Jury Witnesses

February 22, 1995

For your information, we have the following witnesses scheduled for grand jury

appearances over the next two weeks.

Thursda eb. 23

 

  
 

'I‘fiesday, Feb. 28

 

  
 

Thursday, March 2

 

  
 

FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D.C. 20004

 

 

telephone (202) 514-8688 facsimile (202) 514-8802

Date:

\ \

TO: HHQV EW‘ACW

7
Company Name: "

Fax Number: Telephone Number:
 

,FROM: Ewe ll"

Number of Pages: 3 (including this cover sheet)
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CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and ,

return the facsimile by mail.

c:\faxform rdb
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Interviews — Foster Death/Documents:

Kavanaugh, Regini - week of May 1, 1995

1. Vince Foster's mother in Hope, AR

2. Bill and Candy Lile, 3 Paradise Court

3. RLF attorneys

FOIA # none (URTS 16333) Docld: 70105346 Page 6
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By: David Paynter Date:

ll—ZT—EDUQ

MEMORANDUM

TO: All 01C Attorneys

Dana Gillis

Russ Bransford

Chuck Regini

FROM: Brett Kavanaugh

RE: Grand Jury Schedule

DATE: April 14, 1995

The following is them grand jm'y schedule for the next two weeks.

Wed.A til 19

.I I

 

 

Tues. 5Ang 25

Wed. Agri126

 

 

  
  

 

We have numerous interviews outside the grand jury to be scheduled for the next 4-6

weeks, including some in Little Rock. Chuck Regini and I plan to bein Little Rock the first

I, week of May for several interviews.

'FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure, Grand Jury
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, DC. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

,.
Date:

TO: Milk gwi 03

Company Name:

 

Fax Number: Telephone Number:

FROM: Bffi'fi Kauqnatudbv

Number of Pages: 3 (including this cover sheet)

I A»—- l A

1N5 fiflvc
/ ,

Message:

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain
information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,
distribution, or copying of this facsimile or the information herein by anyone other than the intended
recipient, or an employee or agent responsible for delivering the message to the intended recipient, is
prohibited. If you have received this facsimile in error, please notify us immediately by telephone and
return the facsimile by mail.
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By: David Paynter Date

11—27—2009

MEMORANDUM

Date: December 9-29, 1994 lfil" a [at

IIJL I

From: Miguel Rodriguez Y§\ $

To: File

Subject: November 29, 1994 Meeting Concerning Foster

Death Matter And Supplemental Investigation

Prior to Grand Jury

 

Present for this meeting were Mark Tuohey, Brett

Kavanaugh, Jeff Greene and me. The meeting was convened to

discuss my review of the Foster death materials.

I began by citing my earlier memorandum indicating __

independent review observations, in summary. I explained that

(1) the Fiske counsel report conclusions are not fully supported

by the existing record and that the report contains misstatements

and supposed facts that are inconsistent with the record; (2)

there is not "overwhelming" evidence in the existing record to

support voluntary discharge of the weapon in suicide or to

support that VF was alone the afternoon of his death; and, (3)

there is not "overwhelming" evidence to support the report's

conclusions regarding motivation for suicide. Before any

discussion, Tuohey disagreed.

I.

Regarding motivation, generally, I pointed out that

numerous "state of mind" issues are inconsistent with suicide.

First, VF did not intimate suicide and facts

indicate VF was not intent on fatally harming himself; indeed, VF

indicated to a number of individuals that he was optimistic about

work-related events to come and that he was planning future

family events.

Second, the gravity of VF's apparent involvement in

the travel office and usher matters did not indicate VF was in a

dire predicament. The spirit of writing about the travel office,

indicated Lisa Foster (LF), was optimistic and an effort to

prepare for an offensive stance, i.e. that VF did not commit

impropriety regarding the travel office. Moreover, I pointed out

that those persons working closest to VF on the travel office

matter indicated that VF was not obsessed with the matter. White

House staffers Neel and Nolan declared that it was out of VF‘s

hands. VF was not implicated in the travel office matter (or

even the usher matter); the magnitude of the matters was, at

worst, ethical violations by Clinton administration officials and

FOIA # none (URTS 16333) Docld: 70105348 Page 2 4L:
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supposedly embezzlement by non—Clinton administration officials.

Others conducted the review of the travel office matter —— GAO

and (internally by) McLarty and Panetta;1 the matters had been

out of VF's hands for at least four weeks; and, to the extent VF

 

1The travel office matter involved the firing of seven

career White House personnel for supposed mismanagement and

embezzlement. This impropriety was "revealed" by Clinton's

cousin who was "planted" in the travel office. This cousin was

later put in charge of the travel office.

The White House and then the GAO issued separate reports on

the travel office matter. News reports pointed out issues

presented by the separate reports. _

First, the GAO concluded that no laws were violated but

certain conduct created "appearances" of impropriety and

conflicts of interest. Can such appearances be gleaned from the

White House review? For example, on the afternoon of Thursday,

May 13, 1993 "[HRC] told [VF] that she heard about problems in

the travel office." The GAO report did not mention HRC's

conversation and provided no insight into HRC's source for these

complaints. On the same day, HRC also asked McLarty "about the

situation in the travel office." The GAO report ignored this

discussion as well. Again, on May 13, 1993, "[VF] subsequently

informed [HRC] that Peat Marwick was going to conduct a review of

the [travel office matter]." The GAO report provided no

information about this conversation either.

Second, the GAO's report stated WK — who initiated contact

with the FBI concerning the travel office matter - told the FBI

"that the matter was 'directed at the highest levels' in the

White House." It remains unclear what Kennedy meant?

Third, the White House review described the firing of the

travel office employees "as a result of a review conducted as

part of the Vice President's National Performance Review." That

is also the claimed reason the White House hired Peat Marwick to

audit the office. However, the GAO report states "[a]

representative of the Vice President's office informed us [GAO]

that . . . [the audit] was not conducted under the auspices of

the NPR."

And fourth, Peat Marwick began its audit on May 14, 1993.

This is the same day HRC reportedly "urged that action be taken

to get 'our people' into the travel office."

4A} —————Miguel Rodriguez ————— “LG;

2 \[

FOIA # none (URTS 16333) Docld: 70105348 Page 3

 



'SBHH HL-

was upset, he was upset regarding William Kennedy's (WK)

reprimand (as indicated in the internal McLarty/Panetta report).

These facts were not pointed out by Fiske ocunsel.2

 

 

    

Third, I pointed out that there were additional

matters on VF's mind that indicated VF's ability to cope with

variables and stress, which matters were not addressed by Fiske

counsel. These matters may not be disputed and at least include:

(1) the blind trust; (2) the 1992 taxes, which taxes involved

Whitewater concerns; (3) VF's wife, recently in Washington, D.C.;

(4) the FBI‘s director was being replaced (after the FBI had not

been accommodating to the White House on the travel office

investigation); (5) new personnel in the counsel's office (Sloan ‘

and Castleton); (6) VF's weekend with Hubbell; (7) VF's visiting

sister; and (8) financial concerns,3 which concerns were

demonstrated by VF‘s special authorization of release of

financial statements, every Friday, to LP via VF's secretary.

 

2Fiske counsel also failed to consider: (1) the travel

office matter involved David Watkin's (DW) staff and,

specifically, Patsy Thomasson (PT); (2) the usher matter involved

HRC and her staff, including Maggie Williams (MW); (3) both

matters involved allegations concerning loosely managed money

(the travel office from the press corp. and the usher's office

from private donations); (4) money was allegedly mishandled in

both matters resulting in controversy; (5) the legal counsel's

office was called into each matter; (6) while VF was doing damage

control on the travel office matter and usher matter, he learned

certain facts (and possibly improprieties); (7) VF was involved

in assessing the White House's actions; (8) VF was found dead;

(9) PT and MW are in VF‘s office searching the evening of VF‘s

death; and (10) DW requests PT to search and MW goes to the White

House and searches after speaking with HRC. Against this

background, the torn paper makes a distinction between the

Clinton Administration's loyal staff and others. Also against

this background, there are allegations that the Clintons received

cash prior to moving to Washington, D.C. through Madison

Guarantee —— closed due to loosely managed money.

3VF's secretary (Deborah Gorham) was "absolutely" certain VF

had no financial difficulty. According to Gorham, the financial

statement request was made merely because the Foster family

checking account in Washington, D.C. was overdrawn. If such

witnesses are correct about the Foster's not having financial

trouble, VF's financial concerns may instead be his desire to

monitor his account to ensure that, for example, no mysterious

deposits (or withdrawals) were made or merely to ensure the

Washington, D.C. account was not overdrawn again.

Lg -----Miguel Rodriguez ————— 0/5
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Fourth, apparently on VF's mind were private

conversations VF had, at length, with two blonde females (Marsha

Scott and Susan Thomases) prior to VF's death. Neither female

can recall details of her conversation with VF. Neither female,

however, indicated that her conversation with VF caused VF dire

concern. Although Fiske counsel identified that such

conversations occurred, no probe of the conversations was

conducted. Thomases claimed attorney client privilege regarding

her conversations with VF. I have advocated, however, that she

has no such privilege and/or VF had no such privilege. I

strongly recommended further exploration on her (and Robert

Lyon's) dealings with VF and the privilege issues.

And fifth, on the day of VF's death -— in

Arkansas —— the search warrant for Hale's office was executed.

However, while VF's Rolodex contained Hale‘s telephone number,

there is no indication that VF knew of the search or that VF was

preoccupied by events concerning investigation of Hale. Later in

Arkansas, reportedly, documents VF had worked on were removed

from Rose law firm storage and were destroyed.

II.

In addition to "state-of—mind" inconsistencies, I

reminded Tuohey that several issues —- VF's 1 1/2 days off the

previous week, VF's weekend association with Hubbell (contrasted

to the account by LF), VF's conversation with WJC and Lyons, and

VF's concern for media attention in connection with the taxes

(Whitewater) —— remained.

In addition, telephone logs from the counsel‘s

office are incomplete. Betsy Pond, Nussbaum's secretary, said VF

may have had a private phone line. Even if VF did not have a

private line, was there more than one line into VF's office?

Only one line, to date, has been investigated. Fiske counsel did

not follow through in its investigation of these issues.

Tuohey agreed with my decision to investigate these

issues but cautioned that no one in Little Rock and none of the

Foster family members were to be contacted until he was further

briefed on areas.

III.

I pointed out that little is known about VF's final

week of activity involving WJC, Hubbell, Scott, Thomases, and

Lyons. Regarding these individuals, I had pointed out the

following.

4%) —————Miguel Rodriguez -----“/3
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Sunday and prior

July 18, 1993

Monday

July 19, 1993

Tuesday

July 20, 1993

Wednesday

July 21, 1993

 

-VF took

this prior week.

~During prior week,

VF had met with

Thomases (HRC's

lawyer) at her hotel

room and again for

1 1/2 days off during

lunch with "friends."

—VF's office

contained personal

Clinton family

documents including

1992 tax documents

and Whitewater

documents.

-No one admits to

know what work

related tasks VF did

in morning or what he

was to do in

afternoon.

-VF death

-Thomases seen in

VF's office searching

—Lyons came to

Washington, D.C.

supposedly to discuss

with VF only travel

office matters.

 

—VF took weekend

vacation with

Hubbell in

attendance.

—VF had been working

on Whitewater issues

with Riki Seidman and

with a paralegal (VF

is concerned about

tax related media

attention says

paralegal).

-Scott in white House

the late evening.

 

-Upon return on

Sunday, VF has

conversation with

Lyons

conversation with

WJC.

-While VF is not

implicated in the

travel office matter

or the Usher matter,

VF is fully involved

in the 1992 tax

matter (involving

Whitewter). which

taxes must be filed

imminently.

-Lyons is not

involved in the

travel office matter

in the tax matter.

-Lyons and Foster

agree to meet on

Wednesday, July 21,

1993. 
but is fully involved  

-VF meets with Scott

for a long private

discussion.

—Hubbell is with WJC

at white House and

they call VF,

supposedly only to

invite him to watch a

movie and not to

discuss pending

matters.

-Pending matters

undisputedly include

taxes, blind trust,

and weekend.

-O'Neil sees Susan

Thomases in VF's

office on the night

of death.   
 

Also, I reminded Tuohey that it seemed odd that WJC and Hubbell

called for VF to come over on the eve before VF's death.

WJC nor Hubbell can recall details (except as to the movie

invitation).‘/

 

 

 

 

4Ironically, the proposed movie was "In The Line of Fire,"

which movie involved a person‘s loyalty to the Office of the

  

 
Neither

President and the person‘s willingness to sacrifice his life for

the President. Also ironic is that VF's corpse was found under a

cannon's line of fire.

_____ . . _____ N
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IV.

I raised other issues occurring in the period before

VF's death, and particularly Monday, July 19, 1993 (the day after

VF and LF supposedly returned from vacation).

Specifically, I pointed out that cancelled checks

indicate a home security system payment, medical lab report

payment, radiology center payment and pediatric center payment,

all within four weeks of VF's death. Tuohey acknowledged the

need to investigate these expenses and a Kinko expense.

Regarding the "Kinko" expense, I pointed out that, sometime on

July 19, 1993, LF wrote a check to "Kinko's" for approximately

$19.00. What was being copied (or purchased)? Did the Fosters

leave documents to be reproduced over the weekend? None of these

expenditures were explored by Fiske counsel.

I pointed out that the credit card receipts _

indicated that the Fosters checked out on Monday, July 19, 1993,

and not Sunday. I will investigate this issue as well as the

telephone records at the lodging. Moreover, some of VF's credit

cards and other papers in his wallet have never been

investigated. VF's wallet was returned to the legal counsel's

office on the night VF died. See infra.

V.

Regarding the period before VF's death, I posed the

following question: how did VF acquire the unidentified loaded

weapon?

First, there was no definitive evidence that the

bullets or weapon found at the death scene were linked to VF

prior to July 20, 1993 —— the day of VF's death.

Second, I pointed out that on the day of VF's death,

once VF left his residence, he was not observed to return. Thus,

assuming VF's possession of the weapon on the 20th was voluntary

and purposeful, VF either took it with him to the White House

(carrying it from his residence on his person or in his car) or

he acquired it after leaving the White House at 1:10 p.m.

(acquired it from somewhere outside of his residence). At the

present time, there is no evidence to believe there was another

residence or area VF maintained. If VF did not go at 1:10 p.m.

to a private place where he stored the weapon and his possession

of the weapon was voluntary and purposeful, then VF must have had

the loaded weapon on his person at the White House or it was

unattended in his vehicle at the White House.

—————Mi uel Rodriguez—————
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Third, even if VF was voluntarily and purposely

carrying the loaded unidentified weapon on the day of his death,

his motivation necessitating carrying a loaded weapon is unclear.

In this regard, there is presently insufficient evidence of VF's

intentions when he left his residence. On one hand, VF said no

goodbyes and VF was not described to be morose or otherwise

fatalistic when he departed family members. The lack of unusual

behavior by VF is consistently reported by legal counsel staff in

interview "notes" made by USPP. See infrai On the other hand,

there is a lot of, apparently surprising, after the fact "state-

of-mind" rhetoric from some friends and family that VF was

mentally disturbed. Prior to VF's death, however, there is no

direct non—testimonial evidence (medical/psychiatric reports of

treatments or even consultations) for such a mental imbalance.

Despite the after the fact rhetoric, VF is described by friends

and family as the last anyone could imagine committing suicide

and as a virtual well-spring of strength.

And fourth, as previously stated, while the weapon

found at death has not been conclusively identified as beIOnging

to VF or even the Foster family, VF did have a weapon ~— his own

weapon —- in his Washington, D.C. home. Fiske counsel did not

determine if VF‘s weapon, found in the Foster‘s Washington, D.C.

home, was registered. We then discussed the following questions:

 

5According to VF's sister, VF was very anxious and concerned

about his security clearance. In this regard, VF's sister stated

that she tried to persuade VF to speak with a psychiatrist about

job related anxiety. VF reportedly told his sister that he was

concerned about revealing confidential information, placing the

psychiatrist in jeopardy, and VF leaving a trail to medical help.

Despite these concerns, VF supposedly accepted from his sister

three psychiatrist names and telephone numbers. Also, despite

VF's concerns about being linked to psychiatrists, VF apparently

wrote the names and telephone numbers onto White House stationery

and then loosely carried this writing in his daughter's car or in

his wallet. See infra. And, despite VF's concerns about being

linked to psychiatric help, each psychiatrist was demonstrably

called from VF's office, which calls were boldly billed to VF's

home phone number. Oddly, VF never personally spoke to any

psychiatrist. Also oddly, VF billed the calls to his home phone

instead of using his home phone telephone card (which he carried

in his wallet) or a pay phone. Thus, in spite of VF's reported

concerns, VF left a clear trail to each of the psychiatrists,

while never speaking to any one psychiatrist.

6The Foster family physician reportedly spoke with VF the

night before his death and prescribed medication for supposed

depression; VF reportedly described himself to the doctor as

anxious and as not being able to sleep.

£13 —————Miguel Rodriguez —————avg
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(1) why would VF "surepticiously" get an unidentified gun (and

where could he get two bullets only) to commit an "obvious" act

of suicide when VF had his own weapon at his bedside, and (2)

whose weapon did VF possess in his hand upon his death?

     

 

b
-

 

In sum, at the present time, there is insufficient

evidence to conclude (1) how VF acquired the unidentified loaded

weapon -- assuming his possession of it was voluntary and

purposeful; and (2) it is not possible to conclude when, or why

VF came to possess the loaded unidentified weapon. Against this

background, I pointed out that it was odd that David Watkins and

Bruce Lindsay, each upon receiving notice of VF‘s death

(independent from the other), immediately inquired if the weapon

was identified.7 LF, upon notification, oddly immediately asked

if the gun was placed in his mouth (as if this were a signal to

her of some kind). LF was described as angry upon notification.

VI.

I next addressed the manner of VF's death. In doing

so, I disputed that the weapon found in VF's hand was discharged

from VF's hand.a Arguendo, I also disputed how the weapon was

discharged: voluntarily or discharged in some other manner.

I pointed out that for voluntary discharge,

according to how the weapon was found, VF must have held the

weapon in a peculiar backwards position. Also, VF must have held

the weapon in a manner that caused (along his index finger and

thumb/finger webbing) an unusual amount of gun powder residue.

 

7I speculated that if Watkins and Lindsay were already aware

VF had died and the manner of death (or the location of death

assuming suicide) was the object of a cover—up, Watkins and

Lindsay would be waiting for confirmation that an unidentified

weapon was located and planted.

8On one hand, of the first two individuals to see the

corpse, neither W5 nor Fornshill saw a weapon in VF's right hand.

Fornshill was the lst response person to the corpse. On the

other hand, Hall, the 2nd response person, glanced at what he

thought was a gun but Hall could not describe it. Gonzales, the

3rd response person to the corpse, only saw what he believed to

be the cylinder of a gun and disputed the photographs supposedly

representing VF‘s arm position and the location of the gun in

VF's hand. Gonzales did not describe the cylinder until he had

seen a picture, thereafter he said it appeared to be a revolver.

Arthur, the 4th response person, believed there was a different

gun (a clip loading gun) than that depicted in the photograph

that he was shown. Similarly, Wacha and Iacone saw a different

gun (a silver gun).

Li} —————Miguel fifdriguez———§FQ$

FOU\#none(URT516333)Doddz70105348Page9

    



 

””n- 1m
 

      
 1 'III "1E7

(A later meeting —— with a D.C. forensic scientist who observed a

photo of the gun powder hand residue —— revealed that such an

amount of residue indicated numerous firings of the weapon. At

this meeting, Greene agreed that numerous firings could be an

explanation for such residue.) This gun powder residue is not

only questionable due to amount but is also questionable due to

its thumb/index finger placement on VF's right hand. See infra.

The backwards position of the weapon —— for a

voluntary suicide discharge -« would have required a firm grip on

the revolving cylinder with the right hand (with thumb through

the trigger guard) and a firm grip on the gun handle by the left

hand. The weapon is not small or of slight weight. However, on

this humid summer day, though the weapon was found untouched in

the clutch of VF's right hand (VF's thumb jammed in the trigger

and guard), no fingerprints, partials or even smudges were found

on the weapon. Also, no prints were found even though VF

supposedly held the weapon tightly enough not to break or even

chip his teeth upon discharge. Apparently, this would mean VF,

supposedly contemplating his life, did not have moisture or sweat

on his hands as he held the loaded weapon in his mouth.

Contrary to my position, Tuohey and Greene did not

find these facts troubling. I added that the FBI latent examiner

stated to me that the weapon appeared clean or wiped when he

received it from the USPP. I also reported that agent Colombell

had stated to me that (1) by the USPP's own admission to him, the

USPP's latent test was rushed, (2) a "taping" of the entire

weapon to recover prints possibly destroyed prints, partials or

smudges, if any existed, and (3) the weapon was processed without

the proper chain of custody transfer from the USPP scene evidence

collector.

VII.

I pointed out that, on July 20, 1993, VF had a

normal morning at work. "Notes" from initial USPP interviews,

conducted immediately after VF died, revealed the following.

VF's secretary, Deborah Gorham, stated that she noticed "nothing

different from normal in [the] last week." Gorham said there was

"nothing unusual in his [VF's] mood that morning" and it was

"normal for him {VF] to be quiet." Pond, Nussbaum's secretary,

stated that she observed "no depression" and that there had been

"no difference in VF's emotional state." Pond added that she was

"unaware of any weight loss." Months later, Pond confided to

another White House staffer that VF really seemed OK when he left

at 1:10 p.m. on July 20, 1993. Nussbaum similarly detected "no

unusual behavior" prior to VF leaving the counsel's office at

1:10 p.m. on July 20, 1993. Moreover, the USPP notes indicate

that at 12:17 p.m. on the 20th —— less than one hour before VF

leaves the counsel's office -— VF was actively working and

—————Miguel Rodriguez——--—
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returned Brant Buck's telephone call (presumably concerning the

blind trust matter). Buck was out. VF nevertheless had a brief

conversation with Buck's secretary, Linda Johnson. The USPP

notes indicate that, according to Johnson, VF "appeared to be

normal" and "nothing [was] out of the ordinary." Gordan Rather,

(VF's long time friend and a partner at Bruce Lindsay's firm)

also tried to communicate with VF on the day of his death.

Rather stated that based on his past dealings with VF and, having

   

personally met with him only 4 months earlier, "[VF] was the same

Vince [Foster] he has always known" and Rather offered that "[VF]

was a very impressive person." These initial interview

statements were not addressed by Fiske counsel in its final

report.

Subsequent FBI interviews of these witness and other

legal counsel staff indicate that, contrary to earlier

statements, VF was preoccupied and not fully responsive on the

morning of his death. White House and legal counsel staff all ——

oddly in these later interviews -- used similar descriptions of

VF's preoccupied manner. Against this background, I reminded

Tuohey that the legal counsel's office admitted that the

secretaries had been "prepared". Also, with the exception of

Colombell, FBI agents who I interviewed stated that, across the

board, the counsel's office staff appeared to be incomplete or

false in response to questions.

VIII.

I pointed out that while one secretary was unsure if

VF left with his coat and a briefcase and another was sure he had

no briefcase when he left with his coat, a legal counsel office

clerk, Castleton, recalled that VF left with both a briefcase and

coat.9 Also, VF took a beeper, which beeper was supposedly off

 

9At least four non-law enforcement, iiei non—USPP, personnel

observed a briefcase with VF's coat in the Ft. Marcy parking lot.

Witnesses (Hall, Gonzalez and W5) observed the briefcase in VF's

locked vehicle after the witnesses had observed VF's body. Hall

and Gonzalez described the briefcase as black. Photos taken of

VF's vehicle on July 20, 1993 —— in the Ft. Marcy parking lot --

depict a black briefcase on parking lot asphalt between VF's car

and an adjacent responding USPP vehicle. W2 stated that he

observed a briefcase at a time prior to discovery of VF's death.

Moreover, the existing record is clear that VF had at least two

briefcases. Indeed, PT searched one briefcase, Lindsay recalled

two briefcases. and Nussbaum searched a different briefcase than

that searched by PT. The briefcase searched by Nussbaum was

later turned over to OIC. Fiske counsel only concluded one

briefcase existed and failed to probe observations of a briefcase

with VF's coat in the Ft. Marcy parking area.

Lg} —————Miguel Rodriguez ----- K4»
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when USPP arrived to VF's corpse. VF's intent to return is also

demonstrated by his statement upon leaving: "I‘ll be back".

Moreover, I pointed out that it was odd that VF appeared to be in

a hurry or, at least, to be on a time schedule, i.e. VF appeared

to have somewhere to go. This is demonstrated by the manner in

which he left, how he ate and the manner in which he acquired his

lunch. On the other hand, after a subsequent interview by

Colombell regarding how VF acquired his lunch, Castleton stated

that he was not sent by VF to hurry VF's lunch along.

IX.

a On the day of VF's death, during the afternoon, I

3 pointed out that LF was occupied by Watson's wife. (VF

\apparentl‘ was at odds with Watson because of the travel office

imatter.)

 

 

 
 

At approximately the time VF's corpse was being

photographed by USPP, LF was seen and talked to by neighbérs as

she worked on her front yard. I advocated interviewing the

neighbors at least concerning: conversations with Foster family

members, dealings with VF, security concerns the Fosters may have

expressed and regarding whether the Fosters stated their

sentiments about being in Washington, D.C. Fiske counsel only

interviewed neighbors in connection with Craig Livingstone‘s

claimed presence in the neighborhood on the 21st morning.

X.

I next focused on Ft. Marcy park generally.

I stated that the FBI refused to provide me with a

scale map and a map indicating all maintenance roads. I pointed

out that I walked a maintenance road from the second cannon area

(where VF's corpse was found) and that there was at least one

additional, supposedly pedestrian only, entrance to the park

(this second entrance is closer to the second cannon than the

main entrance). The second entrance has a parking area. There

is no evidence that this second entrance and parking area was

. secured or investigated at the time VF's corpse was processed by

3 USPP. Fiske counsel has not investigated any aspects of this

1 second entrance and it is not indicated in any FBI reports or

EUSPP reports. It appears Congress did not know of the second

lentrance and second parking area. Since VF's death, it appears a

:fence has been erected at this second entrance and the area

Zbetween the second cannon and the maintenance road has been

ialtered.|
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_J.

As part of our general discussion, Greene, upon

examining USPP on-the—scene polaroid photos, observed that the

photos depict an unusual darkness background. Kavanaugh had also

made this observation. By contrast, the body was found and

photographed between 6:15 p.m. and 7:00 p.m. on a clear summer

day.” (I investigated these photos with the assistance of

paralegal Lucia Rambusch. See infra.)

Also, as part of our general discussion, I pointed

out that -— although taken -- no 35mm photos were successfully

developed and although there were at least five photographers,

only 18 polaroid photos were provided by USPP to OIC.11 The USPP

provided OIC 18 "polaroid copies" of 18 polaroid photos and no

35mm photos of the death scene. The original polaroids were also

provided. Both the original polaroids and the polaroid copies

are of poor quality, depicting poor color and blurred, bleached

objects. Obviously, the polaroid copies are even more distorted

 

10At this point, I described the day according to the

existing record: it was a hot, humid, July afternoon, the

parkway traffic was crawling, and there was a clear sky.

11The following USPP were observed as polaroid

photographers: Braun (VF's vehicle in Ft. Marcy parking lot),

Edwards (VF corpse), Simonello (VF corpse), Ferstl (VF corpse),

Rolla (VF corpse). Only photos from Braun, Edwards and Simonello

have been received by OIC. Significantly, Ferstl‘s polaroids

(which OIC does not possess) were taken before the special

(Criminal Investigation Branch (CIB)) team —~ Braun, Siminello

and Rolla —- arrived. The gun in VF‘s hand supposedly changed

color and position after this special team arrived and the

glasses were also found after this special team arrived. Braun

supplied 5 photos, Edwards supplied 5 photos, and Simonello

supplied 8 photos. Ferstl estimated he took at least 7 photos

but none have been provided. witnesses observed Rolla taking

polaroid photos but none have been provided. Regarding the

polaroids, the original emulsion package numbers indicate at

least 4 packages (minimum of 10 per package) of film was used

(excluding an apparent 5th package for Ferstl's 7 photos). Thus,

OIC does not have all polaroids.

At least, Simonello took 35 mm photos (in addition to

polaroids). Other USPP may have taken 35 mm photos.‘ However,

none of his 35 mm photos resulted in a clear depiction —— the

camera was improperly set and each frame was over—exposed.

Despite the claimed best efforts and technology of the FBI, the

existing 35 mm photos are useless.

;£j —————Miguel Rodriguez ------

12 V§¥$

FOU\#none(URT516333)Doddz70105348Page13



 
 

mm 1

J! ll
 

 

     

than the original polaroids.12 I also pointed out to Greene that

the terrain and foliage depicted does not match in each picture.

The second cannon appears only in one on-the—scene polaroid photo

(wherein only the top of VF‘s head is barely discernable),

despite the cannon being approximately 10 feet from the corpse.

Also, VF's glasses are depicted in a strange arrangement, found

completely folded approximately 20 feet from the head of VF's

corpse, with no spatter or prints/partials/smudges. The glasses

are found, after an unsuccessful preliminary search, by

Simonello, USPP, who specially arrived from the USPP station in

Anacostia over 30 minutes after the body was discovered.13

XI.

I then specifically focused on the first time Ft.

Marcy park is possibly linked to VF.

I reported that at approximately 2:30 p.m. a witness

(W1) driving on the G.W. Parkway observed an out-of-stateg

Japanese-type metallic colored car dart, cut into, the Ft. Marcy

parking area. The driver of the metallic colored car, says W1

during an initial interview, was alone and was a white male. W1

only saw the rear of the metallic colored car. W1 initially

believed the car to possess out-of-state (Arkansas or Ohio)

plates. However, when shown a photo of the rear of VF's car, W1

is confident that it was not VF's car. W1 stated that the car

that cut him off was a different color and that the metallic

colored car displayed a different type plate than VF's car.

Despite a subsequent FBI interview by Colombell in which W1

supposedly cut back on his confidence in his recollections, W1

steadfastly maintained it was an Arkansas, or similarly

identified plate on the car and that it was not VF's car, as

depicted.

 

12Moreover, only polaroid copies of original polaroids were

analyzed by FBI lab technicians in blood spatter analysis and

also by the forensic scientist team relied upon by Fiske counsel.

Apparently, blow—ups of "polaroid copies of polaroid originals"

were shown to EMT witnesses. All witnesses will thus have bases

on "new evidence" to formulate their refreshed recollection,

including the forensic scientist team relied upon by Fiske

counsel. I have already taken successful steps in this

direction.

13After preliminary review of some photos, Tuohey had to

leave for a short time, then Kavanaugh left for a short time.

Both counsel then returned and then again left at different

times, as needed, during the afternoon. I continued with Greene

and the counsel as each was present.

LL) —————Miguel Rodriguez

13 ""—\Q\[\’7

FOU\#none(URT516333)Doddz70105348Page14



 

 

  

Although Tuohey's position (and the Fiske report)

was contrary, I pointed out that VF was thus not identified by

car at that time. Indeed, W1 could have observed anyone with

out—of-state plates driving into the park, even someone who VF

was to meet or who was otherwise coming to the scene. Indeed, a

metallic colored car was later seen next to VF's car in the Ft.

Marcy parking area. See infra. Despite Wl‘s disagreement, that

the metallic car was VF‘s car, Fiske counsel only stated that

they were "unable" to conclude time of arrival of the car.

XII.

I pointed out that, in fact, the first time VF's car'

was observed at Ft. Marcy Park was at approximately 4:30 p.m. At

that time, a witness (W2) stopped at Ft. Marcy park to urinate.

W2 saw VF's car parked where it was later found ——

at a front (approximately 4th) parking space as one enters the

lot. W2 walked along the side of VF's car. W2 saw, "draped over

the driver's seat", VF's coat and VF's leather briefcase 6n the

passenger side seat. W2 specifically recalled the presence of

VF's briefcase. W2 clearly identified VF's car. In addition, W2

recalled a dark metallic Japanese type car near the front of the

parking lot, i.e. near where VF's car was parked at 4:30 p.m.

There was a dark complexion male in the car watching W2. In

fact, as W2 walked near VF's car, the male in the metallic

colored car got out of his metallic colored car and stood next to

it.

The USPP, the FBI and Fiske counsel did not attempt

to investigate the metallic colored car or its occupant. W2‘s

recollection of the occupant as a person watching him as he was

next to VF‘s car is not recounted in the Fiske report. Further,

Fiske counsel did not address this witness‘ account of the

metallic car in its public report.

XIII.

I next discussed W3 and W4. These witnesses, with

intent to picnic, arrived at the park in one car at approximately

5:00 - 5:30 p.m. While reports stated W3 and W4 were in a white

Nissan sedan, no pictures of the car exist. (What does the

registration say?) W3 and W4 were seated in their car, backed

into a space at the far end of the lot. W3 stated that she

observed 4 people in the park before they (W3 and W4) were

contacted by responding personnel. W3, as they pulled into the

parking area, saw a dark haired male with no shirt sitting in the

driver's seat of VF's car; she saw W5 and his van, see infra; she

saw a sedan driven by a shaggy haired male pull into the lot and

then pull out; and she later saw a big and burly dark haired male

in jeans in the lower park area (after W3 and W4 left their car

L29“““Miguel Rodriguez —
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to picnic). W4 stated he recalled at least 3 persons. W4 saw a

shaggy haired blond male working under VF's car hood; W4 saw W5

and WS'S white van, 52$ infra; and a jogger type white male in

the lower park area (after W3 and W4 left their car to picnic.

The witnesses‘ USPP interview is contrary on each and every

point. W3 boldly claimed, after reviewing the USPP interview

report by USPP Braun, that the USPP report was flatly "untrue".

Oddly, these two witnesses names, addresses, phone numbers and

SSN were on David Watkins' White House stationery. Subsequent

interviews resulted in one of the two witnesses stating wine

coolers were in the witnesses“ own car and that their car was a

white 4—door Nissan with blue interior.

W3's and W4's recounting, on the other hand, of the

white van, (belonging to W5 —- the confidential witness) is

consistently reported.“

  
 

Even though W3 and W4 corrected the USPP interview

report with their later (FBI) statements, Fiske counsel did not

state W3's and W4's observations of persons working on VF's car

and sitting in VF's car. The observations occurred immediately

before W5 observed VF's corpse, i&e* VF was already dead.

IVX.

W5, a confidential witness, was the next person to

arrive at the Ft. Marcy parking area. W5 arrived at

approximately 5:30 p.m. W5 was consistently observed by W3 and

W4. W5 upon arriving in a white van, threw trash away and then

walked the upper, north, path searching for a private area to

urinate. W5 found his way to the second cannon area. W5 stated

that he was familiar with Ft. Marcy park, having been to the park

on a previous occasion. About the time (or after) W5 urinated,

he saw the corpse. He went over to the corpse and stood

approximately three feet from VF's head. W5 stared at VF, the

corpse, for several minutes. W5 also observed a wine cooler type

bottle, half—consumed, next to VF's body. W5 believed that there

were wine cooler stains on VF‘s shirt. (Later review of autopsy

 

1“Here, I digressed and offered the following observation,

based on my reading of the entire death and document records:

witness accounts were consistently reported (as re—interviewed)

on issues suggesting suicide but inconsistently reported on other

issues.

LL —————Miguel Rodriguez———— l}
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photos indicated that VF‘s shirt was wet and cleaned in spots,

j,e., there is a wet spot detected on the shirt in the area

depicted as containing a purplish spot.) W5 observed a trampled

area below the corpse looking down from the berm. W5 left the

scene and returned to the parking area. Upon returning to the

parking area, W5 looked into VF's vehicle, the brown Honda, and

observed VF's coat, briefcase, and tie. W5 then left the parking

area and went to another park, Turkey Run park, and notified park

workers who relayed this information at approximately 5:50 p.m.

    

XV.

Review of emergency vehicle dispatch logs indicate

that the medic unit called, Medic l, was dispatched at 6:03 p.m.

At the same time, an Engine crew, Engine 1, was dispatched form

the same fire house, Station 1. The dispatch logs also indicate

that the medic unit and engine unit were packed up and on their

way back to the station from Ft. Marcy at 6:37 p.m. Thereafter,

the dispatch logs indicate that the U.S. Park Police (USPE)

requested an ambulance to transport the body at 7:45 p.m. The

ambulance unit was on scene at Ft. Marcy park to transport the

body at 8:16 p.m. Thus, the USPP were in exclusive control of

VF's corpse from 6:37 p.m. to after 8:00 p.m. Thus, there is no

evidence that anyone other than USPP personnel (excepting Dr.

Haut who arrived at 7:40 p.m.) were in Ft. Marcy park or anywhere

near the death scene for approximately 1 1/2 hours.

XVI.

W6, a white female driving a Mercedes, arrived at

the entrance of Ft. Marcy park at approximately 6:00 p.m. W6 was

experiencing car trouble and abandoned her vehicle at the

entrance to Ft. Marcy park. As she left her vehicle, she left

the Mercedes' emergency lights on. W6 then walked into the Ft.

Marcy parking area from the GW Parkway entrance. On the way, W6

observed a well-dressed white male sitting in a white Honda. The

white male was looking at papers in the white Honda. The white

male made comments to her, asking her if he could help her. He

then started his engine and followed her into the park.

Eventually, he went past her and into the parking area where he

turned his vehicle around and then exited the parking area. W6

continued into the parking lot area, specifically, the upper

parking lot area. W6 does not know what cars were in the lower

parking lot area, e.g., W3 and W4's white Nissan. W6 observed at

the upper parking lot area, VF's Honda and also a dark blue

(metallic?) car. W6, not being able to find a public telephone,

then walked back out of the Ft. Marcy parking lot area and

proceeded to walk on the right shoulder of the G.W. Parkway.

Lt) —————Miguel $2driguez———:%®$J7
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XVII.

When the emergency vehicles arrived at approximately

6:10 p.m., there were supposedly only two vehicles in the Ft.

Marcy parking area. The brown Honda, VF's car, and the white

Nissan at the lower parking area (the vehicle used by W3 and W4).

Some emergency personnel recall there being a red or

reddish Honda also present in the parking lot area or entrance

area. Also, emergency personnel differ in their recollection of

USPP arrival. In fact, USPP Fornshill arrived at the scene at

approximately 6:10 p.m. It is unclear from the existing record

whether Fornshill arrived before or after the emergency vehicles.‘

When the USPP vehicle and the emergency personnel

got together, they decided to split into two teams to search for

the reported corpse. The north path was pursued by Team 2,

comprised of Gonzalez, Hall and USPP Fornshill. The lower

(Pimmit Run) path, i.e. southern path, was investigated by the

Engine 1 crew (Pisani, Iacone, and Wacha) and Arthur, EMT. Team

1, the Engine 1 crew and Arthur, passed W3 and W4 as they moved

on the Pimmit Run path in the direction of the Potomac river.

Upon notification from dispatch that Team 2 had found the corpse,

Team 1 retraced their steps and saw W3 and W4 a second time.

When Team 1 arrived in the parking area, USPP were in the area

but not observed in the parking area.

Then, Team 1 personnel all went to the death scene

area. In particular, Team 1 passed Team 2 on the way to the

death scene and Team 1 received instruction on how to get to the

death scene as they passed Team 2. Gonzalez (and Hall) before

returning from the death scene, indicated the DOA status of the

body to dispatch. As Gonzales and Hall were leaving the death

scene area at cannon area 2, Gonzalez and Hall saw USPP personnel

enter cannon area 2. Fornshill, however, stated that these

personnel were other EMT or emergency personnel. In other words,

Fornshill did not recognize these persons any more than Gonzalez

and Hall recognized these persons.

XVIII.

Regarding Team 2, I explained that when Fornshill

arrived at the corpse, it was approximately 6:10 p.m. Fornshill

arrived with Hall nearby, then Hall rushed over, and seconds

later, Gonzalez rushed over. Thus, the only USPP officer, of all

seven responding personnel present and searching, located the

corpse. When Hall rushed over, pursuant to Fornshill's shout of

discovery, Hall saw and heard a person in orange moving swiftly

away behind bushes on the maintenance path/road immediately below

the berm and corpse. In a later re—interview, Hall supposedly

cut back on his initial statement and said he may have seen and

42)—————Miguel Rodriguez-——:§fik/}
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x heard a car on Chain Bridge Road. Chain Bridge Road, however,

\was approximately 100 yards away and Hall did not know Chain

Bridge Road even existed. At the time, Hall was so sure of his

observations on the park‘ 8 path/road immediately below the berm,

that he told Fornshill "there' 8 someone down there. "H

~ Gonzalez, upon rushing to the corpse, observed that

the body was in a laid out position with no blood on the ground.

The pictures show no blood on the ground. Gonzalez checked for a

pulse but did not move the head or the body. Neither Hall nor

Fornshillmoved the body; similarly, no one present observed the

other move the head or the body. The upper right side of VF's

shirt, however, was spattered with blood and "unidentified"

debris. (Whywas the debris not identified?) Later interviews

indicated the witnesses believed it to be vomit or dried,

coagulated blood. Gonzalez, a paramedic, believed the decedent

suffered a bullet wound to the head (with an entry point from the

neck's bloody area2)

I reminded Tuohey that only two identical sets of 18

polaroid photographs were provided to OIC. One photo clearly

depicts a dark, burnt appearing, blood area on VF's neck. The

D. C medical examiner who observed the photo stated that, if the

picture were cropped andwithout knowing more, the burnt blood

patch looked like a bullethole or puncture wound. Based on my

own experience and training, I am confident the traumatized area

was caused by a "stun—gun" or "tazer" type weapon.

In addition, I pointed out that the third EMT to the

body, EMT Arthur, concluded that there was a puncture wound or

bullet wound on VF's neck. I offered that such wound(s) would

explain the upper right shoulder blood. Arthur is also a

"paramedic" EMT.

Regarding the trauma to the neck area, I jumped

forward to an autopsy photograph depicting the right side of the

neck. I offered my opinion that two puncture like wounds can be

observed. The D.C. Medical Examiner similarly observed the

appearance of crater-like indentations on the right side of the

neck. The examiner stated that such could be caused by a foreign

object folded into the neck upon transport. \However, due to the

burnt blood area observed and photographed at the scene, it is

a illogical that such occurred during transport.\ The autopsy

1 report does not identify trauma to the neck. ‘

 

” eto is a reproduction of a diagram

The diagram depicts Ft. Marcy Park and the
  

paths traveled by Team 1 and Team 2 vis-a-vis the cannon areas

and corpse.
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Against this background, the neck area and the

original photographs have not been investigated by Fiske counsel.

IXX.

I next offered to provide the following written

summary of USPP and emergency personnel (FBI 302) statements.

Apt, USPP, responding to the Ft. Marcy Park scene,

stated that she received the call to respond at approximately

6:00 p.m. Apt recalled that before going into the parking lot,

she took information regarding the abandoned Mercedes "on the

entrance ramp" to the park. When she arrived at the Ft. Marcy

parking lot Apt saw Spetz, USPP, interviewing the picnicking

couple, W3 and W4. Apt then said she went to the death scene

"immediately" with Rolla, Braun and Simonello, USPP. At the

death scene, Apt saw Edwards, Ferstl, and Hodakievic. Apt saw

Edwards "completing" taking polaroid pictures. Apt then saw

Rolla "commence" taking polaroid pictures. She also saw _

Simonello taking 35 mm pictures of the corpse. Apt supposedly

took careful notes of the death scene. Apt made observations of

the corpse from a series of vantage points. It is unclear if

Apt's notes were obtained by OIC. Apt provided her notes to

Rolla after she returned to the USPP Anacostia substation. Apt

says no one touched/moved corpse until deputy medical examiner

Haut arrived, which was at approximately 7:40 p.m.

Arthur, EMT, in his first interview stated that he

had been present for numerous suicide investigations and

approximately 20 have been by gun shot. Arthur stated that

Gonzales, EMT, and Hall, EMT, arrived at the parking lot

together. Arthur separated from Hall and Gonzales by forming

teams. On the scene, Arthur stated that during his team's

search, they discovered two people together, later identified was

W3 and W4. Arthur told a female uniformed USPP of W3 and W4.

Gonzalez and Hall were running en route back to the parking area

when Arthur started out in the direction of the corpse. Arthur

stated that he later arrived at the area where the corpse was

discovered. In fact, Arthur was the 3rd EMT to respond to the

scene and observe the corpse. Arthur recalled seeing blood on

the right shoulder and shirt area of the corpse. He also

observed a bullet wound (possibly .45 caliber) on the right side

of the neck under the jaw line. Arthur stated that the neck area

had a small caliber bullet hole under the jaw line about halfway

between the ear and the tip of the chin before seeing any

pictures and before contact by law enforcement. Arthur also

observed the gun in VF's right hand and that the gun barrel was

"half—way" under VF's thigh. Arthur stated that he was at VF's

right side near VF's head when he observed VF's neck and that he

was approximately two to three feet from VF's right hand. Arthur

believes that the gun that he saw was a "straight-barrel" 9 mm
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"clip-loading" pistol. Arthur stated that he believed the bullet

hole on the neck area to be caused by a different caliber weapon.

Arthur stated that he did not touch or move VF at the death scene

and further Arthur stated that he was not aware of anyone else

touching the corpse.

Ashford, EMT, was assigned to take the corpse to the

morgue at Fairfax Hospital. Upon arriving at the parking area,

Ashford recalled seeing a number of USPP vehicles and a reddish

Honda. Similarly, Arthur had observed a red car with its hazard

lights blinking in the Ft. Marcy parking area. Ashford also saw

a black cadillac in the parking area. When the corpse was

lifted, Ashford saw no blood. Ashford could not recall USPP

helping to lift the corpse. Ashford classified the death as

homicide. Ashford saw the hospital physician examine the corpse

by taking a pulse.

Lt. Bianchi, FCFRD fire fighter, was the officer-in—

charge on Truck 1, with Jacobs (driver) and Makuch. Whenythe

Truck 1 team got to the death scene, the corpse was already in

the body bag. Lt. Bianchi observed that Ashford and Harrison did

not have blood on their clothes even though they had lifted the

body. Lt. Bianchi had the body bag opened so that he could put a

tag on VF's toe. Lt. Bianchi stated that Truck 1 got to Ft.

Marcy at 8:00 p.m. Lt. Bianchi was aware of Ashford's "homicide"

conclusion and of Arthur's statements. Due to these statements a

gag order was made pursuant to existing policy. The gag order

only applied when FCFRD personnel when they were on duty. Lt.

Bianchi observed that VF's car was open when he arrived at

approximately 8:00 p.m. Lt. Bianchi observed a 10-inch diameter

pool of blood where he "assumed" VF's head had been located.

However, by this time the corpse had been rolled, moved and

carried to a body bag.

Braun, USPP, was at USPP Anacostia substation with

Apt and Rolla when the call came in regarding a corpse at Ft.

Marcy. Braun instructed that on-scene USPP should close the park

gate. Braun arrived between 6:30 and 6:45. Braun recalled the

Mercedes at the park entrance, VF's car and the car of W3 and W4.

Braun saw Spetz questioning W3 and W4 when she arrived. Braun

recalled Lt. Gavin on the scene. Lt. Gavin was the shift

commander, and Gavin left quickly after Braun arrived. Braun,

Rolla and Apt waited for Simonello to arrive. Braun walked to

scene with Rolla, Apt, and Simonello. Braun saw the revolver in

VF's hand when she arrived. Braun saw Rolla take polaroids,

Simonello take 35 mm, and she knew that Rolla found the glasses.

Braun said all pictures were taken prior to the corpse being

moved, touched or disturbed. Rolla then checked the corpse for

car keys. (Braun and Rolla later had to go to the morgue with

Rolla to get the keys.) Braun went back to VF's car and found

VF's coat with wallet (containing White House id). Lt. Gavin,
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said Braun, confirmed advisement of the White House's

identification for VF between 7:30 and 7:45 p.m. En route to the

hOSpital, Braun was notified that Watkins wanted to go with USPP

to the Foster residence. Either Braun or Rolla allowed the

hospital to permit Livingstone and Kennedy to identify the

corpse. Braun gave no times for any actions. When Braun, Rolla

and Watkins arrived at the Foster residence, LF and Laura Foster

were present, with sisters Sheila Anthony and Bowman. LF

said/asked "whether her husband had put the gun in his mouth."

Braun and Rolla left after WJC arrived. Hubbell was also present

at the Foster residence. As Braun was departing, Watkins

promised to seal VF's office. During the drive to the Foster

residence, Watkins supposedly told Braun that VF was upset about

the travel office matter. Why did Braun and Rolla agree to give

notice under such conditions, i.e. where the officers had no

control?

Hodakievic, USPP, happened to be near Ft. Marcy Park

at 6:00 p.m., although she was off duty. After hearing of the

corpse, Hodakievic went to Ft. March park. Hodakievic saw the

abandoned Mercedes "on the entrance ramp“. Hodakievic saw an EMT

team in the parking area; she then went to the death scene. Sgt.

Edwards, USPP, and Ferstl, USPP, were at death scene when

Hodakievic arrived. No one else was present. Hodavievic was

briefed by Sgt. Edwards and shown polaroids taken by Edwards (or

possibly Ferstl). Edwards told her that VF had a revolver.

Hodakievic walked around the corpse, but she did not observe a

gun and she did not see blood. No one escorted Hodakievic to the

death scene. (How did she get there?) Hodakievic was at the

death scene for 10 minutes when Rolla, Braun and Apt arrived.

Hodakievic escorted Haut to the death scene. (Who called Haut,

why and at what time?) When Haut arrived only Rolla, Braun and

Apt were present at the death scene. (Where were Edwards and

Gavin?) Prior to this, Hodakievic only saw Rolla touch the

corpse to check VF's pockets. She overhead Rolla tell Haut that

the exit wound was behind the head. She saw VF's head raised so

that Haut could see the exit wound and blood under VF's head.

Hodakievic said that additional photos exist -— that were taken

and shown by Edwards to her. (She knows other photos exist

because those photos shown to her by the FBI were different than

those she saw on the scene.)

Sgt. Edwards, USPP, by coincidence,16 overheard radio

of the corpse at Ft. Marcy park. He arrived at 6:20 p.m.

Edwards had come from the USPP Communications Center on Ohio

Drive, Washington, D.C. Sgt. Edwards said other USPP were

already at the death scene when he arrived. (How did he get to

 

16Fornshill, Hodakievic, Spetz, and Edwards (and Gavin?) all

were available by apparent coincidence.
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the scene that fast?) When Edwards got to the death scene, he

specifically recalled Fornshill and Ferstl being present.

Edwards sent Fornshill back to the G.W. Parkway/CIA gate.

Edwards claimed blood was "running" down the side of the mouth.

Edwards did not touch the corpse and did not see anyone touch the

corpse. Edwards saw Ferstl take polaroids. Edwards was still at

the death scene when Braun, Rolla and Simonello arrived. Edwards

saw 35 mm photos being taken by Simonello. Edwards left only

after the corpse was removed.

Ferstl, USPP, was assigned "patrol of the G.W.

Parkway" when, at approximately 6:15 p.m., the dispatcher told

him to go to Ft. Marcy regarding the corpse. En route, Ferstl

heard Fornshill say -— over the radio —- he was responding too.

Ferstl stated his arrival was at approximately 6:30 p.m. Ferstl

recalled the Mercedes at the entrance. Ferstl saw VF's car and

he saw a second car at the back of the parking area. When Ferstl

arrived Fornshill was already at the death scene, with the two

EMT's. Ferstl saw no one touch the corpse, the blood was_not

fresh. Ferstl saw no blood from nose and none on the shirt.

Ferstl saw a gun in VF's right hand, but he gave no description.

Ferstl said Fornshill told him there was a gun, but Fornshill

said he never saw a gun. Ferstl left for crime scene tape.

Ferstl did not see any evidence (glasses) in the area or any

"wine bottles" when he returned and taped the area. (Thus, the

area was taped off immediately. As Ferstl returned to the scene

to tape it, EMT's were leaving. (In fact, all the EMT's left the

parking lot area at 6:37 p.m.) Ferstl admits that he took

polaroid photos, at least 7 photos; Ferstl stated the corpse was

not moved when he returned with tape. Edwards arrived after

Ferstl had taken the 7 photos and had taped off the area. Ferstl

gave his photos to Edwards.17 Edwards sent Ferstl away (as he

had sent Fornshill away earlier) when the special team of Braun,

Rolla and Simonello arrived. Then, after cursory review of death

scene, Braun left with Ferstl to the parking area, where Braun

found White House identification. Ferstl also assisted Spetz in

interviewing W3 and W4.

Fornshill, USPP (Glen Echo Substation),

coincidentally, was asked to work an overtime detail near Ft.

Marcy park. Between 5:50 and 6:00 p.m., Edwards gave him

 

l7Edwards apparently showed these photos to Hodakievic, plus

Edwards' own photos. Later, I suggested, after the corpse was

staged with the revolver brought by Braun, Simonello and Rolla.

New photos were taken and thus Ferstl's were never produced to

OIC. This explained the different arm/body distance, gun/hand

positions, Hodakievic‘s problems with the photos, Ferstl‘s

missing photos and EMT problems with the photos (and their

observation of a different gun).
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permission to respond to the corpse at Ft. Marcy park. (Who

called whom, and how could Fornshill get permission before the

911 call?) The sector or beat officer could not respond, so

Fornshill did? (Who was the beat officer, what is the sector,

what is the substation, how many substations, where, how many

personnel?) (Wasn't Ferstl the beat officer?) Fornshill's

"instructions" were to join up with the EMT personnel. Fornshill

found the corpse. (How did Edward's know of EMT personnel? Did

Fornshill have special or additional information from Edwards?)

Fornshill did not see blood on face or shirt —- just a trickle of

dried blood on corner of mouth. Fornshill did not see a weapon,

and Fornshill saw no one touch the corpse. Fornshill said that

after the EMT's pronounced VF dead, 2 or 3 additional EMT's

arrived. (However, Gonzalez and Hall said it was USPP that

arrived and specifically a short fat blonde female. Thus, when

Gonzalez and Hall left they believed only USPP were still on

scene; when Fornshill stood away, he thought he was leaving the

corpse to EMT's. In fact, Arthur was still on his way because

Arthur passes Gonzalez and Hall.) The next persons to arrive

were Edwards and Ferstl (together?). Edwards then ordered

Fornshill back to his CIA/G.W. Parkway post. Thus when Fornshill

left, he believed he was leaving the body to 2-3 EMT's plus

Edwards and Ferstl. Fornshill stated that he was only at the

death scene less then 10 minutes. Fornshill only stated he saw

the coat in VF's car. (Was he even asked about the briefcase?

Was the car locked? and, who was present at the car?)

Lt. Gavin,18 USPP, was the shift commander who

arrived at park between 6:30 - 6:45 p.m. Fornshill and Edwards

were at the corpse when he arrived; Ferstl and Hodakievic were in

the parking area. Hodakievic directed Gavin to the corpse. The

EMT personnel had already left the corpse and were also in the

parking area. Gavin saw the Mercedes in the entrance ramp, VF's

car and he denied he saw a "white Nissan." Gavin saw no blood on

shirt and no blood from nose. He recalled a gun. Gavin saw all

13 death scene photos. Gavin said that he stayed for 30 — 45

minutes and that during the time he was there, no White House

identification was discovered. (This is completely inconsistent

with Ferstl and Braun as to finding of White House

identification.) "Within 10 minutes" of getting the notice from

Braun regarding White House id, Gavin called Burton who asked if

the gun was registered and who owned the gun. Watkins then

called Gavin and made similar inquiry. Gavin kept rough notes of

calls, but OIC does not have the originals. Gavin's notes

indicate "engine warm on vehicle."

 

18Both Sgt. Edwards and Gavin, both commanders—in—charge the

evening of the death, were transferred, after handling the death

scene, to USPP in Glencoe, Georgia. Braun was promoted to

Sergeant.
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Gonzalez, EMT, responded in Medic 1 from FCFRD.

Daylight was visible. Gonzalez saw the Mercedes, white Nissan,

VF's car and the USPP car that came just after Medic l. Dispatch

had instructed that the corpse was near a cannon. Forhsnill (and

Hall) got to the corpse first, seconds later Gonzalez arrived.

VF "suffered a gunshot wound to the head." Gonzalez was not

initially asked about an entry point. Gonzalez did not touch VF;

but, he looked into VF's mouth and saw blood. Hall was with

Gonzalez and may have touched the corpse. Gonzalez and Hall

departed and then saw VF's car. As Gonzalez and Hall were

departing, a "second" USPP in uniform and then "other

investigators" began to arrive. In the car, Gonzalez saw a tie,

coat and a "black briefcase." USPP officers were gathering

around VF's vehicle. (Who were these officers?) No Fairfax

County PD were at the scene. Once it was determined to be a

death, FCFRD SOP required an ambulance unit. However, while the

EMT's left at 6:37 p.m., no USPP call for an ambulance was made

until 7:45 p.m. Gonzalez saw 3-4 photos and believed VF's hand

was in a different position. On the second interview, Gonzalez

said: there was no trauma to the neck and no puncture wounds to

the neck; Gonzalez, however, did not observe the lower portion of

VF‘s neck; Gonzalez could "only see the cylinder of the gun";

little blood was under the head; and he did observe blood on the

shoulder. There was vomit and blood on VF's shoulders.

Gonzalez estimated that VF had been dead 2—4 hours. Gonzalez did

not comment on rigor mortis.

Iacone, EMT, was the officer in charge of Engine 1,

which was assigned to Station 1 in McLean. Engine 1 was

dispatched for a "shooting victim" at Ft. Marcy park. Arthur and

the Engine 1 crew went in one direction, possibly toward Dead Run

Creek/Pimmit Run. Engine 1 crew consisted of Pisani, Iacone and

Wacha. While searching the woods, Iacone learned from dispatch

that Gonzalez' team had found the corpse. Iacone and his entire

group arrived at the corpse. Iacone did not recall observing

any blood. He saw a gun in VF‘s hand, a revolver. He did not

see an entrance wound. After Iacone‘s crew left, the EMT's went

to the parking area. Iacone did not indicate who the EMT's left

at the death scene. Iacone saw the coat "hanging" inside VF car.

Hall and Iacone tried the doors, but the car was locked. Iacone

told the USPP that the coat matched the pants on the corpse.

(Does Iacone know if the car was opened before they left the

parking area?) (Did Iacone see the briefcase?) Iacone recalled

W3 and W4, both coming and going to Pimmit Run. When Iacone and

his team arrived at the death scene, USPP (more than one) had

already "secured the scene." Iacone is sure the gun was silver

in color and different from the pictures he saw from the FBI.

Harrison, EMT, was the driver of the ambulance

dispatched to pick up the corpse. USPP were waiting for the

ambulance at the parking area. A USPP helped Harrison and
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Ashford lift the corpse. Harrison and Ashford were at top

portion of the corpse. Harrison saw no blood at the scene.

There were 6-7 USPP officers at the death scene. Harrison did

not see blood on the body or on the ground area. No blood was on

Harrison or Ashford. The weather was clear.

 

Hall, EMT, said that USPP were already on site when

Medic l arrived. Hall and Gonzalez went with USPP while the

other emergency personnel (from Engine 1) went with Arthur. The

only USPP present, Fornshill, located the corpse first. (Was it

staged? Did USPP know where to go? Was the USPP leading them?)

There was gun in hand. No description was given by Hall because

be could barely see the gun. Hall checked for pulse. No blood

was on the corpse shirt or body, except droplets. VF's right

hand was under VF‘s right thigh. Hall "heard” someone in the

woods and then saw someone in an orange vest moving in the woods.

When the EMT's returned to the parking area, Hall looked into the

windows of VF's car and saw the coat, black briefcase and perhaps

a tie. On a second interview, Hall said that he saw someone

moving in the trees surrounding VF's body. In his second—

interview, Hall responded affirmatively to the suggestion that

maybe it was a car on Rt. 123. Hall stated that USPP were the

next people to the corpse, even before Gonzalez.

Jacobs, EMT, was the driver of Truck 1, which truck

was dispatched to help transport the corpse to the hospital. The

corpse was already in the body bag when Jacobs arrived at the

death scene. Medic l and Engine 1 had departed before Jacobs, in

Truck 1, arrived. Jacobs heard Hall say the gun and gun hand

were under the thigh. Jacobs saw VF's car, but did not say if

she looked into the car.

Makuch, EMT, was on Truck 1, driven by Jacobs. The

corpse was already in the body bag when Makuch arrived at the

death scene. Markuch did not look into VF's car.

Pisani, EMT, was the driver of Engine 1. The Engine

1 crew went with Arthur "toward the Potomac River". Pisani's

search team saw "a male and female in the woods," both going and

returning from the Pimmit Run trail. USPP were in the parking

lot area when the couple came out of the woods (about the same

time Pisani's team returned and went toward corpse?). Pisani

described the day as very warm, temperature in the 90's, humidity

of 80%, daylight was visible. Pisani's team traveled to the

death scene with a USPP officer. At the death scene, Arthur went

to the corpse and "may" have checked the pulse. Pisani said he

heard Arthur say there was a gun. Pisani never saw a gun.

Pisani saw blood on VF's shoulder, but no blood on VF's face.

Pisani did not see anyone move the corpse. Pisani did not see

glasses on the scene. Pisani did not see any blood on the ground

around the body. Pisani was shown pictures and he disagreed

—————Miguel Rodriguez——-—(k
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that they accurately depicted the body. Pisani's team then went

back to the parking area, where Pisani, Iacone and Wacha all

looked into VF's car. Apparently, Pisani was not asked what he

saw in the car.

Rolla, USPP, was designated the "primary

investigator" for this matter by Braun. (What does this mean?

Was Rolla a rookie, with no experience? It was his first death

notification.) Rolla, apparently, was the investigator at the

death scene. Braun was responsible for the parking area. Rolla,

Braun and Apt arrived at approximately 6:35 p.m. "Orientation"

by Ferstl occurred when they arrived at the parking area.

Ferstl's briefing included: (1) VF "died of self inflicted

gunshot wound to the head"; (2) corpse was "tentatively

identified as Vincent Foster, Little Rock, Arkansas;" and (3) the

Honda belonged to VF. (How could Ferstl know Vincent Foster's

name if the identification is in the car?) After orientation in

parking area, Rolla, Apt, Ferstl, and Hodakievic go to the death

scene, where Edwards and Spetz are already present. Edwards gave

Rolla polaroid photos and then briefed Rolla: (l) the corpse had

not been touched, and (2) the area had been taped off. Rolla

claimed there was blood under the head, but stated that the head

was not moved. Rolla claimed blood was on upper right shoulder

of shirt; it was wet but drying. Rolla took his polaroid photos

within "15 minutes after arriving at the death scene." (Since

Rolla arrived at parking area at 6:35 and then immediately went

to death scene, photos must have been completed by 7:00 p.m.

Moreover, Edwards already took his before Rolla arrived, so

Edwards‘ and Ferstl‘s photos are before 6:45 p.m.) Rolla

photographed the glasses approximately 15 feet from corpse's

feet (21 feet from VF‘s head). (In such dense foliage, how did

glasses get that far down hill?) Rolla claimed that VF was still

warm with no signs of rigor mortis. Rolla stated there was

extreme heat that day. Rolla claimed the body was dead 2—3

hours. Rolla looked for keys in VF's pockets, but did not find

them. The search for keys and all touching of the corpse

occurred only after all photos were taken. Rolla emphasized this

3 times. Rolla reviewed the polaroids and said they were true

and accurate. (How does Rolla explain 35 mm photos and the

absent emulsion numbered polaroids?) Rolla found a wine cooler

bottle (but failed to collect it?). Haut arrived at 7:45 p.m.

At that time, the corpse was rolled. Rolla claimed to find and

feel an exit wound and to see a wet spot at the crotch. Rolla

removed VF's beeper, Seiko watch, and one ring. Rolla does not

mention the gun. Haut watched as Rolla and two ambulance persons

put the corpse in a body bag. Rolla went to the parking area,

where Braun was still engaged in car inventory. Rolla said

Simonello took photos (35 mm) of the car. VF's coat was neatly

"folded over the back of the front passenger seat". Rolla saw

the White House identification. Rolla said there was a paper

with names of 3 Washington, D.C. physicians in the car (not in

bi} —————Miguel Rodriguez —————
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VF's wallet). Rolla said that he and Braun left at 8:45 p.m. to

get keys for VF's car. (Is there a record of the keys being

turned over from the hospital morgue?) Gavin called Rolla, after

Rolla had obtained the keys, to contact Watkins. Then Gavin told

Rolla to call Kennedy. Rolla gave morgue at hospital the okay to

let Kennedy and Livingstone see the corpse. Rolla and Braun

picked up Watkins and went to Foster residence, where two sisters

and Hubbell were waiting. Laura Foster was met first, then she

called her mother, LF. Rolla heard LF ask "did he [VF] put it in

his mouth." No search of the residence occurred that evening;

Rolla believed Laura Foster searched for VF's gun in the house.

Rolla and Braun left after WJC arrived; they had been there

approximately 45 minutes. Berl Anthony later told Rolla that his

wife, Sheila Anthony, gave VF the list of 3 psychiatrists. Rolla

reviewed VF's diary, 10—15 handwritten pages. Rolla got a letter

to a bank to use as a handwriting exemplar. (Where is the

exemplar?) Rolla said the autopsy (and the latent gun

examination) was hurried because the White House wanted it.

Simonello, USPP, learned of the corpse at th‘Marcy

"shortly after 6:00 p.m." and he arrived at the parking area at

approximately 6:30 p.m. (Where did he come from?) Simonello

then "immediately proceeded" to the death scene. Simonello was

designated the evidence technician. Already at the death scene

were Edwards, Rolla, Apt, Ferstl, Braun and Hodakievic. (Thus,

no one other than USPP were present at the death scene.)

Simonello stated that within "approximately 15 minutes after

arriving at the death scene, he took a series of 35 mm

photographs, approximately 24 in number" (including some of Ft.

Marcy parking area). During his interview, Simonello stated at

least twice, emphatically, that all 35 mm photos were taken

before the corpse was touched and before the gun was removed from

the corpse. Simonello was advised by Rolla of the revolver in

the corpse's right hand, and then Simonello saw that the corpse

had a revolver in the right hand. Simonello observed blood on

the corpse's face and right shoulder. He claimed there was a

blood transfer pattern. When Simonello did touch the corpse, he

noticed little rigor. (But, Simonello later said there was so

much rigor that he may have destroyed prints in getting the gun

from VF's hand). Simonello took possession of the glasses.

(Glasses weren't observed before the arrival of Simonello, Braun

and Rolla.) None of the USPP were asked about the second

entrance, the path below, the maintenance road below or how the

corpse got there. Simonello specifically stated that he

photographed the area under the corpse, the pool of blood under

the corpse. Simonello stated there were no signs of rigor in the

fingers. Simonello stated that the gun was processed without his

release of it, and that the processing was hurried because the

White House wanted it processed. (Simonello told Colombell that

the gun was mishandled during latent examination.) Simonello

also collected the torn paper, gave it to Lockheart, US Capitol

q
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Police, with a 1 page supposed known exemplar (bank letter).

Lockheart, said Simonello, concluded the two were written by VF.

(Why didn't USPP use the 15 pages of the diary, the diary is

handwritten?) Simonello has the known sample used for

comparison. Simonello stated that contamination of evidence

resulted in the different powder on evidence.

     

Spetz, USPP, was at the Glen Echo station at 5:30

p.m. when Spetz overheard the dispatcher calling Ferstl to

reSpond to the corpse at Ft. Marcy park. Ferstl was at the Glen

Echo station too. (Doesn't this contradict Ferstl's statement of

being on patrol on the G.W. parkway?) Ferstl and Spetz, in

different cars, went to parking area. Spetz said that Ferstl and“

she were the second and third USPP, respectively, to arrive;

Fornshill was the first. Spetz saw Mercedes "on the ramp" and

she observed 2 cars: VF's car and a white Nissan, Maryland tag

WFL154. When Spetz arrived EMT's were coming back into the

parking area. (Unclear which EMT's, but one EMT said he "did not

think it was a suicide, adding words to the effect that he'd seen

a number of suicides and the body was 'too c1ean.'" Spetz later

said that there were several USPP cars in the parking area, and

she did not see Ferstl; thus she "assumed" Ferstl and other

officers went to the death scene. Spetz decided on her own to

look in the park for the occupants of the parking lot vehicles.

Spetz stated she found W3 and W4 sitting, and talking on a

blanket. Spetz said W3 and W4 said they saw a white van in the

parking lot area. Spetz could not recall other comments made by

W3 and W4. She interviewed them together. Spetz made no written

report, but she did take notes. (Which notes are her notes, even

if OIC has the notes?) Spetz said she briefed Braun; Spetz said

she did not go to the death scene; Spetz said she then left. (It

is unclear if VF's car was opened when Spetz was present.) What

did Spetz see in the two cars?

Wacha, EMT, was on Engine 1. Pisani was the driver,

Iacone was the officer—in-charge, and Arthur joined them to make

search team 1. Wacha saw 3 cars in the parking lot: VF's car, a

car that was running (no one inside), and a car she cannot recall

to describe. Search team 1 found a "couple", W3 and W4. Wacha

said her team went to the corpse after the radio message. Wacha

said several USPP were present when they arrived. (Where were

Gonzalez and Hall, was it the same USPP at the death scene that

went with Gonzalez and Hall, did she pass Gonzalez (and Hall) on

the way?) Wacha saw blood on VF's shirt and face. Wacha looked

into VF's car and saw coat. (Was Wacha asked about briefcase?)

Wacha saw no local police at the scene. Wacha shouted to W3 and

W4 to ask if they were OK. Did not see "clothes flying." Wacha

and her group passed Hall (also Gonzalez?) on the way to the

death scene. Wacha saw no blood on the ground or area around the

body. Wacha saw a silver colored revolver in the corpse's hand.

Wacha thought she saw a cylinder. Wacha thought the gun was very
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large, possibly a .45 caliber. Wacha was shown photos. (Unclear

if she disagreed with the photos.)

    

XX.

Before returning to further discussion of USPP

processing of the corpse, I briefly returned to the weapon

evidence.

First, the weapon was not observed by W5 when he

initially arrived at the corpse. See supra. W5 saw the corpse‘s

hands with "palms up".

Second, the polaroid photographs depict the gun at

different distances to the side of the body. By contrast, EMT's

Hall, Gonzales, Arthur and Iacone (iia- all EMTs to inspect the

body, said it was tucked under VF's side. Also, the following

EMTs said the gun was silver: Iacone and Wacha. Gonzales and

Hall were not asked to describe the color. Why would the USPP

move the gun (moving the gun and hand to photograph them would

constitute tampering with the evidence). I stated my belief that

the gun hand was clearly moved, and the pictures also indicate no

gun was present.

Third, the position of the gun —— with thumb jammed

between trigger guard and trigger -- is odd. How did VF hold the

weapon, if VF‘s possession and discharge of it was voluntary?

The powder residue on VF's hand is in a trace line consistent

with normal discharge of the weapon according to forensic

pathology texts; however, the gun must have been held backwards

and thus the line should be on the other side of VF's right hand.

How is it possible for VF's hand to have the powder pattern

depicted in the photo «— if he held the gun backwards (as he must

have given the thumb's jammed position). Also, the pathologists'

report stated that powder is observed (by photo only) on the

lower face; but, consistent with the large amount of right hand

powder residue, the powder should also have been, at least, on

the upper face.

Fourth, as previously stated, the evidence does not

conclusively establish that the weapon recovered from VF's right

hand was, in fact, the fatal instrument. In this regard, (a) the

gun apparently was not the property of the Foster family; (b) no

prints were found on the weapon (or even partials or smudges);

(c) despite supposedly being in VF’s mouth, no saliva or blood

was recovered from a swab of the barrel of the weapon;19 (d)

 

19A DNA swab indicated human contact on the weapon's barrel

consistent with a person of VF's DQ alpha type. However,

approximately 6% of humans possess such a DQ alpha type.

0
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powder residue on the lower face, if any, was not tested; (e)

(vaporized lead and fine particulate lead) powder residue on the

shirt, while consistent, cannot be conclusively linked to the

weapon; (f) (ball smokeless) powder on VF's glasses merely “could

have come" from the bullet and casing found; (9) the hand powder

residue (smoke) was not found on the glasses (smokeless)(despite

being next to each other upon discharge); (h) while one type

(ball smokeless) of gun powder residue is found on the glasses,

another type (not ball-shaped) of gun powder residue is found in

VF's mouth; (1) the same type of (smokeless) powder on the

glasses (which is different from that powder on shirt and in

mouth) is found on VF's shoes and socks; (j) the fatal bullet is

never found; and (k) the exit wound has not been measured to

determine if caused by a .38 caliber bullet.

And fifth, additional bullets to the weapon were not

found in the Foster home or in the extended Foster family‘s

possession. Indeed, other bullets that could have been fired

from the weapon (recently found —- 1 1/2 years after the death),

bear different identification markings. VF's fingerprints were

not on these bullets. (Where are the remaining bullets —— or,

alternatively, where did VF get only two bullets?)

XXI.

Regarding physical evidence, first, latent print

analysis of evidence is incomplete. None of the 4 prints found

outside of VF‘s car have been positively identified. The print

on the underside of the gun handle has not been identified. The

palm print on the torn note has not been identified. The latents

of only three individuals have been used for comparison:

Simonello, Owen and VF. Against this background, all evidence

was processed (and apparently cleaned) by the USPP before being

turned over to the FBI. See supra.

Second, "the blonde to light brown head hairs of

caucasian origin which are dissimilar to the head hairs in the

[ ] known head hair sample from Vincent Foster" have not been

identified. These hairs were found from VF's T—shirt, pants and

belt and socks and shoes.

And third, the FBI lab report indicated that semen

on VF's boxer shorts was found to be excreted by VF. Greene

flatly stated that under no circumstances is semen released upon

a suicide caused by a fatal bullet to the head.

 

Moreover, the swab could merely reflect contact with VF's hand,

which contact is not disputed.
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MIDDLE &

UPPER SCHOOLS

7600 Macon Road

PO. Box 1030

Cordova, TN 380884030

901'754—7774

LOWER SCHOOLS

6655 Winchester Road

Memphis, TN 38115

9017943133

9750 Dogwood Road

Germantown, TN 38139

901'754'4420

735 Ridge Lake Blvd.

Memphis, TN 38120

9016839013  

EVANGELICAL CHRISTIAN SCHOOL

General Administrative Offices

7600 Macon Road - PO. Box 1030 0 Cordova, Tennessee 38088'1030

9017547217 0 Fax 901'754'8123

To All Prospective Auction Bidders:

We are looking forward to having you at the ECS Eagle Auction! Please

take a few minutes to read this letter which contains pertinent information

concerning the auction.

1. INVITATION — This is self-explanatory. Please pass this on to a friend!

2. RESERVATlON CARD - It is vital that you till this out immediately and

mail, along with your check, to Millie Young. This will secure your place

at a table for the wonderful HGRS D’OEUVRE BUFFET-best seating will

be assigned as reservations and money are received. Cards must be

filled out in full. There will be 10 people per table, and we would

encourage you to sit with another couple or group for a really tuna-packed

evening. it you are planning to sit with friends, you must indicate this on

your Reservation Card. You might want to send in one check to cover afl

reservations. If checks are mailed separately, make sure that you

indicate with whom you would like to sit on all Reservation Cards.

3. PROGRAM - Please take some time between now and March 23rd to

familiarize yourself with items to be auctioned, as well as the Rules and

Procedures of the auction. There will be between 450—500 items to be

auctioned. and it will be impossible for you to wait until that evening to

view or decide on which items you would like to place a bid.

REMEMBER, YOU MUST BRENG THIS PROGRAM WITH YOU THE

NlGHT OF THE AUCTION.

See you at Woodland Hills on March 23rd at 6:00pm? I l

XimgWL/lewkj

Kathie Gieselmann

Co-Chairman

Marsha Cobb

Co-Chairm an
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LAW OFFICES

JOHNld.CLARKE

720 chsu'rk Eraser. NAN.

Sun: 304

WASfiINGTON. D.C. ZOOOI

 

1202} 332-3030

ALso Ann-nan m Vacuum

AND MARYLAND

FACEIHILE

(202639-0959

November 1, 1995

By Hand

Louis J. Freeh, Director

FEDERAL BUREAU OF INVESTIGATION

10th at Pennsylvania Avenue, NW

Washington, DC

By Hand

Brett M. Cavanaugh, Esquire

and

Russel T. Bransford, Special Agent

OFFICE OF INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, NW

Suite 490 North

Washington, DC

Re: Patrick J. Knowlton

Whitewater grand Jury witness

Dear Gentlemen:

On Thursday, October 24, Agent Bradford served Mr.

Knowlton at his home with a Subpoena to testify before the

Grand Jury on Wednesday, November 1, at 12:00 noon.

During the time Mr. Knowlton Spent in public that
evening, he was continuously followed and repeatedly

harassed. A dozen or more men walked towards him, or came
from behind, and then gave him a purposeful, timed stares.

He was followed on the street, into the drug store, into two

restaurants, and home. He was also trailed by car. This

orchestrated harassment continued throughout the following

day, perpetrated by at least two dozen people.

I relayed this information to Agent Bransford when I

was able to reach him on Monday. I asked that Mr. Knowlton

be protected by the FBI, and possibly relocated. He

declined. Agent Bransford stated that the FBI has neither

followed nor harassed Mr. Knowlton, and that it appears

unlikely that any harm will come to Mr. Knowlton. Agent

FOU\#none(URT516333)Doddz70105352Page3
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November 1, 1995

Louis J. Freeh

Brett M. Cavanaugh

Russel T. Bransford

Page 2

Bradsford also stated that he believed Mr. Knowlton's

account.

Mr. Knowlton was followed on Monday and Tuesday.

My client and I were disappointed by the decision not

to protect the witness Subpoenaed by the Office of

Independent Counsel.

We are asking that the FBI take an active interest in

Si

Mr. Knowlton's safety.

 

/

John H. Clarke

Jchjeh

cc: Patrick Knowlton
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1001 Pennsylvania Avenue, N.W., Suite 490N

Washington; DC. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

' Date:

TO: Fl CC" ‘4

Company Name:
 

Fax Number: Telephone Number:
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Number of Pages: E (including this cover sheet)
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CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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3 Mr. Hickman Ewing, Jr.

” Deputy Independent Counsel

2124 Germantown Road

Germantown, TN 38138

11.111111!“”H.1H1l.J”11111..l..ilu!i..mlMUM.”

Dear Mr. Ewing:

Is the request that Dr. Henry Lee examine and evalu—

ate the evidence in the Vincent Foster death a sign that

the aggressive reinvestigation of this case did not end

with the-departure of Miquel Rodriguez? I hope so. But

Dr. Lee is busy with 375 homicide cases, and he cannot be

expected to come up with answers to the many questions that

hang like a dark cloud over Foster’ 3 death.

To facilitate his task, I strongly suggest that you

arrange to have Rodriguez brief Lee and explain what these

questions are. I also suggest that you recommend that

Rodriguez be asked to resume the vigorous grand jury inves~

tigation he was conducting.

U V
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information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hickman Ewing

John Bates

FROM: Brett Kavanaugh

RE: Foster Issues

DATE: June 6, 1995

As Dr. Lee prepares to give us advice, this seemed an appropriate time to outline my

thoughts about the major steps we can and should take to complete our factfinding on the Foster

death investigation. Dr. Lee will no doubt have further thoughts and may tell us that some of

my proposed major steps are unnecessary or wasteful, but I thought it nonetheless might be useful

to outline my ideas.

As I have stated before, the Foster death investigation can be divided into two related but

distinct issues: (1) state of mind; and (2) physical evidence (which includes death scene

observations, blood, forensic evidence, ballistics, etc).

As I said in my last memo, we have made progress from the Fiske investigation on

Foster’s state of mind -- although we have not entirely solved that issue. Indeed, assuming

arguendo a suicide, we still have n___cn discovered a single triggering event that led to the death.

Nor do we have a true suicide note.

With respect to the physical evidence, we have employed investigatory tools and

procedural steps that were not utilized by the Fiske team. The most prominent example is our

use of the grand jury in questioning witnesses who were at the scene or the autopsy.

Nonetheless, it is important to recognize that these extra investigative tools have not as yet

yielded any significant substantive results. (Indeed, if anything, some issues are more confused

than ever thanks to witnesses making statements in the grand jury somewhat inconsistent with

prior statements.)

In any event, the two most important issues to resolve in this case are rather obvious:

(1) where was the fatal shot fired; and (2) who fired it.

It seems that the best way to determine where the shot was fired would be to find the

bullet. If the bullet is in the park, then it seems to me that we would have established beyond

a reasonable doubt that the shot was fired in the park. The Fiske team and the FBI conducted

a rather elaborate search of the park for the bullet. Nonetheless, they did not go as far as they

FOIA # none (URTS 16333) Docld: 70105356 Page 2
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could have gone. As is stated on page 56 of the Fiske report, "[t]he FBI Lab’s search for the

bullet focused on the most likely area for the bullet to have come to rest . . . It would have been

enormously time-consuming, costly, and in all likelihood unproductive. to have searched the

entire Park for the bullet" (emphasis added). Dr. Lee in our initial meeting suggested a broader

search of the park, including of the trees in the park. I strongly recommend (subject to his

continued agreement) that we pursue this tack. I also recommend that we get Ed Lueckenhoff

intimately involved in implementing it because there is substantial resistance from the Washington

FBI on this subject.1

As to who fired the gun, we should try to establish an individual’s link to the gun. The

best way to do that would be to determine ownership/possession of the gun as of July 20, 1993.

Because no Foster family members can positively identify the gun and the gun cannot be traced,

I believe the best remaining way to establish ownership of the gun would be to identify the

person whose fingerprint is on the underside of the grip handle. We know that it is not Foster’s

fingerprint. We are currently attempting to determine whether it is Foster’s father’s fingerprint

by having the military records center perform a search. If that does not turn up a match, we will

have to go back to the drawing board on this issue.

Two other areas that are matters of some controversy -- although probably of lesser

relevance -- are the identity of the person whose hairs were found on Foster’s clothes and the

identity of the carpets and/or furniture that were the source of the carpet fibers on Foster’s

clothes. Until Dr. Lee informed me otherwise, I believed that we could not match the hairs to

any particular person because we do not have the roots from the hairs. That turns out to be

incorrect. I therefore recommend (subject to Dr. Lee’s concurrence) that we consider obtaining

hair samples from Laura Foster; it we do not obtain a match with her hair, we can discuss how

to proceed further. As to the carpet fibers, I recommend (subject to Dr. Lee’s concurrence) that

we implement a plan of obtaining carpet fibers from the various places that Foster was located

on July 20'. his house, his car, and the White House.

Finally, while not necessarily relevant to the Foster death as opposed to the Foster

documents investigation, we can do more to determine the identity of the partial palm print on

the Foster note. I recommend that we obtain palm prints from various people who we know

touched the note. If we do not obtain a match from any of them, I recommend that we obtain

palm prints from persons who we suspect touched the note. (We do not have Foster’s palm

prints, but we may also want to think of ways to determine whether we can lift a palm print of

Foster’s from any documents or items in Lisa Foster’s possession.)

 

 

’ Dr. Lee also noted that there may be other ways to establish that the shot was fired in the

park; for example, by blowing up the scene pictures to determine whether there was any blood

spatter on the surrounding leaves.

2
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Conclusion

As Dr. Lee pointed out, we are likely to make progress over past investigations not by

interviewing people who have already been interviewed but by reexamining the physical evidence

to see what else can be learned from it. With that in mind and subject to change based on Dr.

Lee’s advice, the above listed items are the remaining major steps I propose we take with respect

to the death investigation.

3
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hickman Ewing

John Bates

LeRoy Jahn

Jim Clemente

Coy Copeland

FROM: Brett Kavanaugh

RE: Vincent Foster and the Whitewater Development Corporation

DATE: August 17, 1995

This memorandum summarizes the evidence about Vincent Foster’s involvement in

Whitewater matters, including his involvement in the tax treatment of Whitewater on personal

Clinton returns and corporate Whitewater returns. The summary is based primarily on the

documents from Foster’s office that deal with Whitewater, supplemented by some testimonial

evidence. This memorandum is not intended as any kind of final analysis, but only as a

preliminary analysis so that we are all on the same page.

There is little doubt that Foster and others such as Yoly Redden were concerned prior to

April 15, 1993, that the Clintons could be audited and required to pay more taxes if they claimed

a loss with respect to the Whitewater investment ontheir 1992 personal tax retums. But as of

this point, I believe the suggestion or implication made by newspersons in recent weeks (based

on no more material than we possess) that Foster suffered continuing distress over Whitewater

and/or was driven to commit suicide in whole or in part because of the Clintons’ Whitewater

investment, or their tax treatment of the investment, is quite far-fetched, as I will explain below.

(I nonetheless caution that my analysis here is based on what I now know; there always could

be some smoking gun document or testimony that has been destroyed or never given to this

Office.)
'

Background

The Whitewater issue arose in March 1992 as the result of a news article by Jeff Gerth

in the New York Times. (This article was in Foster’s files at the time of his death.) The article

was based in part on an interview with Jim McDougal and suggested, among other things, that

the Clintons had improperly deducted at least $5,000 on their personal tax returns in 1984 and

1985 for interest paid on a portion of at least $30,000 in bank loan payments that Whitewater

made for them. In addition, the article suggested that McDougal heavily subsidized the
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Whitewater investment, insuring that the Clintons were under little financial risk.

When the story broke in 1992, Governor Clinton stated at a press conference that he

believed he had lost about $25,000 in the Whitewater investment. The campaign then

commissioned Jim Lyons to do a report on the investment. He did so, and concluded that the

Clintons had lost nearly $59,000 on the investment, but also noted that the Clintons had taken

certain improper deductions totalling $5,133 in 1984 and 1985 on their personal tax returns.

(Because of their age, those improper deductions did not need to be repaid, but the Clintons did

repay them in late 1993.) The story lay dormant for the remainder of the campaign and until late

1993 when it became known that the documents from Foster’s office included Whitewater

documents.

The basic issues remain to this day, however. Indeed, the New York Times editorial of

Sunday, August 13, 1995, is not much different from earlier stories written about the Clintons’

Whitewater investment and tax treatment of it. The Clintons have admitted they took improper

deductions in the 1980‘s; the question remains whether they knowingly did so. And questions

remain about the extent of the Clintons’ risk in the Whitewater investment and about the extent

of their contributions to the investment.

Foster’s Involvement

The documents in Foster’s office reveal that Foster’s involvement in Whitewater breaks

down into three distinct categories: ‘

(1) sale of the Clintons’ interest in Whitewater to Jim McDougal in December 1992;

(2) treatment of Whitewater on the Clintons’ personal tax returns in April 1993; and

(3) filing of delinquent Whitewater corporate tax returns in June 1993.

The news stories in recent Weeks (e.g., "can of worms") have focused on the second of these

issues.

1. Sale of Interest in Whitewater to Jim McDougal

After the election in 1992, the Clintons decided to sell their interest in Whitewater to Jim

McDougal. Foster’s notes of a November 24, 1992, meeting with Foster, Lyons, Lindsey,

Tisdale, and Hubbell show that a number of issues were discussed at that time, including:

(a) executive orders on the gag rule, gays in the military, and the reduction of White

House staff;

(b) a Presidential retreat; and

2
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(c) personal finances, including Whitewater and blind trust versus diversified trust.

It appears that Jim Blair was to take the lead for the Clintons in transferring their interest

to McDougal. According to a Foster memo to file written on December 30, 1992, Blair intended

to meet with McDougal and McDougal’s attorney on December 22, 1992, to close the sale. Little

Rock was fogged in, however, so Foster took the transfer agreement to Sam Heuer’s office at

Blair’s request. The agreement stated that the Clintons would transfer their interest in Whitewater

to McDougal for $1000. There was some discussion at the meeting about preparation of the

delinquent corporate tax returns, but ultimately Heuer and McDougal signed the transfer

agreement. The agreement stated that "Grantee [McDougal] warrants that all tax returns due for

the period of Grantors’ ownership of the stock being transferred shall be filed forthwith, and

Grantee warrants that he shall cause said returns to be filed forthwith."

On December 23, 1992, Foster wrote a letter to accountant Yoly Redden enclosing the

signed agreement and asking her to prepare the delinquent corporate tax returns for WWDC. The

letter stated that "the Corporation will determine independently whether the returns are accurate

and take the responsibility for filing them." Mrs. Clinton and Jim Blair were blind-copied on this

letter. Also on December 23, 1992, Foster sent Jim Blair a copy of the transfer agreement.

On December 24, 1992, a $1000 check payable to the Clintons was mailed to Poster by

Sam Heuer.

2. Preparation and Filing of Clintons’ 1992 Taxes in April 1993

Having sold their interest in Whitewater for $1000, the Clintons had to decide how to treat

the $1000 on their 1992 taxes. Did they have a gain or loss to report?

Foster received a letter on April 2, 1993, from Yoly Redden enclosing a draft of the

Clintons’ federal and state returns. It stated: "If I receive additional documentation from Mr.

Patten of Patten, McCarthy & Associates in Denver, we may be able to claim a $10,000 to

$15,000 loss in the disposal of Whitewater stock. The present return reflects no gain or loss on

the disposal. I will let you know if a loss can be claimed. I realize that we need to take the

most conservative approach possible and that was the position taken in the return."

On April 5, 1993, Foster sent a letter to Bob Barnett of Williams & Connolly enclosing

the draft returns. The letter discusses several issues, but says the following about Whitewater:

"At this point, there is no gain or loss reflected from the sale of the interest in Whitewater

Development Corporation. The local accountant thus far has been unable to obtain documentation '

of payments to or for the benefit of the Corporation in excess of the stock sales price. This could

change, however, in the next few days. Enclosed is a copy of the analysis by Jim Lyons and his

forensic accountants on the Whitewater financial issues. There was an erroneous tax deduction

taken in a prior year which was intended to be accounted for in this return."

3
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On April 6, 1993, Foster sent a letter to'Barnett with various supporting documents,

including various federal and state returns and financial disclosure statements. Included is "a

memorandum from the Media Research Office concerning news articles about financial and tax

issues which were published during the campaign, including specifically articles about Whitewater

Development Company. The memorandum also includes articles concerning the tax returns filed

by the Bushes and the Quayles in 1989. I have confirmed that the Whitewater Development

Company has not filed tax returns in recent years." It appears that this letter and the enclosures

were likely sent in response to a phone call from Barnett.

On April 6, 1993, Yoly Redden sent a letter to Foster covering a few issues and

concluding, "I should be calling you tomorrow afternoon concerning Whitewater."

Barnett apparently had another accountant review the returns in his office on April 6,

1993. That accountant prepared a letter dated April 7, 1993. The letter discusses a number of

issues and says the following about Whitewater:

I guess the treatment of the Whitewater investment will be a very sensitive

item. I read the press reports you made available to me and it seems that the

opposition was contending that the Clintons’ investment in Whitewater was such

that they had an opportunity to realize half of the profits if the project was

successful but were protected against losses if the project was unsuccessful. The

President responded that they had lost at least $25,000.

The return currently shows that disposition of the investment on Schedule

D at a cost of $1,000 and a sales price of $1,000 and no gain or loss. It seems

to me that this treatment bolsters the opponents’ position. That is, they claim he

was protected against loss -— the President said he incurred a significant loss -- the

return shows no loss.

Judging from the return I assume that the Clintons are not expecting to get

tax benefit from the loss. I further assume, based on the President’s response as

reported in the press, that they did not receive any proceeds upon disposition of

the investment. [This was not true; thus, the remainder of this paragraph does not

follow. BK] Thus, it appears that the $1,000 of proceeds on Schedule D is for

cosmetic purposes. If that is the case, wouldn’t the best course of action be to

simply not report anything on the return. I am not aware of any provision in the

tax law that requires one to claim all losses that have been incurred. And even if

there were such a provision, the present method of reporting does not report the

loss that the President says was incurred.

Barnett faxed a copy of this letter to Foster on April 7, 1993.

On Foster’s handwritten notes that are undated (but likely are some time from April 7 to

April 12) and list a number of different issues with respect to the draft returns, such as "pay

4
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Keough" and "use of name Rodham," Foster notes the following: "Options: FN -- cost in excess

but not documented yet $1000 gain." He also wrote notes to "call Sam Heuer, Jim Lyons."

On April 12, Foster sent a one-page FAX to Yoly Redden stating: "Insert re: WWDC:

The estimated basis substantially exceeds the sales price; however, because of the unavailability

of complete documentation, no basis is claimed."

On April 12, Redden wrote a letter to Foster. It is unclear whether this letter is before

or after the above FAX. It states as follows:

I am enclosing summary workpapers on Whitewater to document the

assumed loss of $5,878.35. These include the report from Patten, McCarthy

detailing their findings of an estimated investment of $68,880.07, workpapers that

we had in our Whitewater file of payments made on behalf of Whitewater,

deductions taken on tax returns, and lists prepared possibly by Carolyn Huber

concerning the same items.

I still recommend that we do not attach any statement to the tax return

concerning Whitewater other than the listing of the sale of stock. We have a

minimum basis of $500, which was the amount allocated on the corporate books

as 50 percent of the capital stock. Because of the numerous problems with

Whitewater records and the commingling of funds with other companies and

individuals, I believe many explanations may have to be made if we claim a loss.

I do not believe we should claim a gain, because the Clintons did suffer a loss,

and that should be the implication in closing the transaction. . . .

Handwritten notes that are undated say the following: "Worst case —- IRS audits return,

disallows $1000 loss -- press says ’you said you invested $25,000 and couldn’t even prove

1000.’ " (I am not sure these notes are in Foster’s handwriting, but I might have an analysis done.

All other notes referenced in this memo appear clearly to be Foster’s handwriting.)

On Foster’s handwritten notes that are undated but were probably taken at some time from

April 7 through 13 and that appear to reflect one or more conversations with at least Yoly

Redden, Norris Weese, and Jim Lyons, Foster wrote the following:

93

1. What was nature of deductions

A. How deduct interest/principal payments for corp?

2. Can you use contributions which predated incorporation?

5
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3. Contribution/advan
cements of $68,900 to the McD

4. Inability to use $8000 capital loss.

500 eliminate precision

1000 arbitrary

0 would be presumed

JR [Yoly Redden] resists any gain since inconsistent with saying we had a loss --

zero is arbitrary

(were making payments because McD was missing)

opposes FN

reason is 0 is what IRS uses if you don’t prove basis

JR -- we did not know WWDC
existed in earlier years

Discussion Points

1. An argument that they were protected against loss:

A) wash is consistent with this theory

2. Improper to reduce basis by improper tax benefit

3. Computation of economic loss was based, in part, on assumptions whereas

computation of tax gain or loss must be defensible in audit

Weese [he was one of the Denver accountants]

sometimes relied on Clinton’s returns as evidence

don’t want to go back into that box

Was McD trying to circumvent bank loss

why HRC getting loans from other

HCR transaction re: lot

A) long-term capital loss limitation

raises Q’s re

6
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On Foster’s handwritten notes that are undated bu
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t were probably written at some time

from April 7 through April 13, Foster made a list of various issues related to the returns,

including “pay Keough," "Chelsea’s return,

Whitewater. It is unclear, but these notes appear to refle

Ricki Seidman.

9. Whitewater

Discuss w/ Yoly [query whether what

" and "California return." There also are notes about

ct conversations with Yoly Redden and

follows reflects Foster’s views or

Redden’s views. It at least appears to be the latter. BK]

A. Colo. analyses of economic loss

1.

2.

there were no cancelled checks

3.

$5800 -- rec’d $1000 for tk

4.

A) other interest deduction of $4300

which cannot be sure were not WW

B) more importantly would result in

an audit of proof of basis

can of worms you

shouldn’t open [I

believe the "worms"

are the next three

listed items. BK]

1) propriety of

characterizing pre-

incorp payments on

affiliated corporations

($10M to Great

Southern Land)

2) propriety of taking

7

did not take into account interest deductions

calculation included some items for which

when back out [‘2 BK] unsupported and deductions

Yoly recommends vs taking a loss of $4800

FOIA # none (URTS 16333) Docld: 70105356 Page 11



_ 1. 08/17/95 18:51 t3202 514 8802 01c —>—>a 01C LR I009

int deductions for debt

which should be corp

3) prior deduction of

$8000 prior [‘2]

payment in 1980

Colo came up with theory to justify but it is shaky

10. Options

$1000 basis so no tax effect but is arbitrary and still risks audit ,

versus 0 basis w/ $1000 gain avoids any audit of issue

political

in Ricki’s View no significant difference in

answering Q’s for $4000 loss, no loss, $1000 gain

On April 15, 1993, Redden wrote a letter to Foster enclosing an original and a copy of

the 1992 Arkansas return "which [she] revised to allocate to the President $500 of the gains from

the sale of the Whitewater stock. I am sorry for the inconvenience of so many revisions."

The returns treated Whitewater as a $1000 gain with a 0 basis, so the only real concern

over the returns’ treatment of Whitewater was whether the press would seize upon those returns

as an indication that the Clintons’ statements during the campaign about the extent of their

investment in Whitewater were incorrect. There was, however, no risk of an IRS audit on these

returns, at least on the basis of their treatment of Whitewater.

As it turned out, the press had very little to say about these returns. 1 found only two

articles mentioning the returns, both on Monday, April 19. The Washington Post reported as

follows:

They also reported a $1000 gain from the sale of their interest in Whitewater

Development Corp., a land deal that became an issue last spring after disclosure

that a partner, James McDougal, had been the head of a troubled state—chartered

savings and loan. Spokeswoman Ricki Seidman said the Clintons sold their half-

interest in the unsuccessful 230-acre Ozark Mountain resort development back to

McDougal and his wife. Though the Clintons said they lost thousands of dollars

on the investment, they listed its initial value for tax purposes as zero. "They

decided to take the most conservative position," Seidman said. "The IRS needs

extensive documentation to establish basis and not all the documentation was

8
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available, so_ they declined to show the loss."

USA Today reported as follows: "The Clintons sold their interest in Whitewater

Development, a company they and another couple created in 1978 to develop land in Arkansas’

Ozark Mountains. The Clintons reportedly sank $69,000 into the project. They sold their interest

in December for $1000, leaving a loss of $68,000, which they apparently claimed in previous

years." The USA Today story was obviously somewhat inaccurate.

3. Whitewater Corporate Tax Returns

1 have found very little documentation in Foster’s files relating to the preparation of the

Whitewater corporate tax returns. It appears that, consistent with the December 1992 sale, Jim

Blair took the lead on this issue. Foster did receive a letter on June 23, 1993, from Yoly Redden

stating "I am enclosing copies of the letters that were sent to Mr. Blair today, together with the

income tax returns ofWhitewater Devel
opment Company. Please let me know if you need copies

of these returns for your files."

This letter suggests that Foster did not even see the returns before they were filed and that

Foster was not involved in the filing of the Whitewater corporate tax returns. That is appropriate

because it is difficult to see how he ethically could have been substantially involved in such

matters for a corporation while a government attorney.

Conclusions

That summarizes the evidence we possess from Foster’s office related to Whitewater. It

seems likely that Foster, as well as Seidman, Barnett, Redden, and Lyons, were aware by April

15, 1993, if not earlier: (1) that it would be difficult for the Clintons to prove with documentation

that the Clintons had contributed to, and therefore lost as much money on, Whitewater as the

Lyons report had claimed (but note that this was stated publicly at the time of the 1993 tax

returns); (2) that it might even be difficult for the Clintons to prove (although it did not appear

that they would ever have to) that they were at risk of loss in the Whitewater investment; and (3)

that the Clintons claimed improper deductions on their personal tax returns in the 1980’s (which

they conceded, at least in part, during the campaign).

In my view, any suggestion b_a_seg solely _o_n t_his_ evidence that Whitewater was a

contributing cause of Foster’s distress in July 1993 is quite far-fetched. Why would Foster kill

himself or even feel uneasy about the filing of tax returns that had been handled properly and had

generated no controversy over Whitewater? I could see that he may well have held his breath

upon the filing of the returns in April because they could have generated press reexamination of

the Lyons report and old tax returns, but in fact it created no controversy whatsoever. Indeed,

this appears to have been one of the few issues that Foster handled in the White House that did

not go wrong.

9
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Perhaps Foster was such a worrier that he thought that it could someday come to light that

the Clintons knowingly had taken improper deductions in the 1980’s or really were at no risk of

any loss in the Whitewater investment. But that does not make much sense because those

allegations had already been made, and had not resulted in any continued problem for the

Clintons. And even if such allegations were renewed and even investigated, there was no

possibility 'of criminal liability given the statute of limitations. Moreover, because the

documentation relating to Whitewater was so spotty, it would be at least as difficult to prove such

allegations in a civil tax or congressional proceeding as it was to disprove the allegations in the

personal tax returns. More to the point, even if I am wrong about all of this, would a person kill

himself because of the potential tax problems related to returns of someone is; that were filed

many years ago and with respect to which the person played no role? It seems unlikely.

In sum, absent more evidence, the "Whitewater contributed to Foster’s dea " allegations

make little sense to me, although I am willing to listen to contrary views. Nonetheless, in the

event that we write a report discussing state of mind, I do not think we are qualified to say what

issues in effect caused his suicide. The best we can do is to point out the issues that Foster was

working on and/or those issues that reasonably could have caused Foster concern at one point or

another. With respect to Whitewater, we can say simply that in April 1993, the treatment of

Whitewater in the tax returns was an issue of some sensitivity and difficulty that appears from

the written record to have caused Foster (as well as others) some degree of concern.

10
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TO: BRETT KAVANAUGH Revised 7/25/95

FROM: SA FMAwV7—(m

SUBJECT: DISCREPANCY LIST

The following list is my last comprehensive outline of all of

the noted discrepancies, inconsistencies, and problems that have

been identified in the Vincent W. Foster death investigation to

date. The outline is broken down into the following areas: U.S.

Park Police, Emergency Medical Technicians (EMTS), the White House,

Northern Virginia Medical Examiner, Miscellaneous, and Forensic

Examinations. Although mostly the same as the previous list of

6/21/95, there are a few additions, particularly under USPP and

Medical Examiner:

I. U.S. Park Police

A. No gunshot residue samples of the decedent's hands.

B. Lack of complete documentation of the gunshot residues on

the left hand.

C. Poorly diagrammed death scene; lack of measurements.

D. No photo log; no documentation regarding who took what

photographs, and the total number of photos.

1. Edwards initialed Ferstl’s photographs.

2. Ferstl is unsure of the exact number of photographs he

took with Edwards camera.

E. Death scene 35mm photos did not develop.

F. No documentation, regarding' the initial search of the

decedent's vehicle at the death scene— no inventory.

G. Photo of an unidentified briefcase next to a U;S.P.P.

vehicle.

H. Decedent's pager returned too soon; no records obtained

regarding previous pages.

I. Suicide weapon processed with dust prior to other

laboratory exams.

1. No latent prints of any kind; value/no—value.

J. Inconsistent statements regarding moving and searching the

body. (Rolla, Braun, Simonello, Hodakaviec)

K. Inconsistent and poorly documented autopsy.

l. Morrissette's report.

2. No gunshot residue samples from hands.

3. No fingernail clippings/scrapings.

l—Tuohey

Ewing'

1—Lueckenhoff

l—Kavanaugh

l—Gillis

1—
l—Clemente
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No major case prints of decedent.

No photo of left hand.

Possible contamination of evidence subsequent to autopsy

s Office.

7. Inconsistent statements regarding what was done to the

body prior to autopsy.

8. No description of body and clothing prior to autopsy.

-
C
D
U
1
H
>

at M.E.

L. Possible contamination of evidence at U.S. Park Police

facility.

M. Poor interview and documentation of witnesses at death

scene (Doody and Feist).

N. Photo of an unidentified white male wearing plainclothes

at death scene.

0. Inconsistent statements regarding 'vehicle doors being

locked/unlocked. (Braun, Rolla, Hodakievic, Simonello, Gavin)

P. All photographs not produced pursuant to initial subpoena.

Q. Inadequate and incomplete metal detector search by the

USPP. (Operators had no prior experience or training)

R. Eyeglasses and revolver lifts contain trace evidence.

8. Case was closed prior to completion of laboratory exams.

T. Inconsistent statements of Officer Watson, Jeff McGaughey,

and Braun regarding Watson's and McGaughey's actions/observations

at the scene.

1. Watson is the Special Forces officer that responded to

the scene.

U. Watson did not notify Gavin, as requested by Braun at

approximately 7:30 p.m.

V. No neighborhood investigation.

I. Did not obtain video from Saudi residence of second

entrance.

W. Incorrect number of torn pieces of note in Simonello's

report.

X. No documentation of the latent prints of value that were

obtained from the decedent's vehicle.

I. The prints were identified by the FBI Lab.

Y. Incomplete search of the decedent's vehicle.

1. Numerous items were not taken as evidence; they were

later obtained by OIC FBI agents.

II. Inconsistent statements and observations of Fairfax County

Fire and Rescue personnel.

Wound on neck (Arthur: .45 cal. bullet hole.)

Gun under thigh.

Wound on upper right front of skull (Gonzales).

Briefcase in vehicle.

Unidentified person in woods (Hall).

Vehicle doors locked.

Death scene photos do not accurately depict scene.

Two unidentified white males walking from death scene.

Color of gun was silver.

Type of gun was semiautomatic pistol (Arthur).

Statements of initial paramedics at scene regarding their

actions are inconsistent with Fairfax County paramedic protocols.

W
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L. Report coded as a homicide (Ashford).

III. Medical Examiner

A. X—rays

1. Autopsy report indicates x—rays were taken.

2. Morrissette's report indicates Beyer told.him x—rays were

taken.

B. All individuals present at autopsy' not indicated on

autopsy report.

C. No photographs of decedent's left hand.

D. Inconsistent statements regarding removal of decedent's

tongue and palate.

E. Inconsistent "on—scene" times reported for Dr. Haut; 7:40

pm and 7:15.
'

F. Stomach contents; no definitive digestion time, or

positive identification.

G. "Cross—hatched” lines in autopsy diagram— discrepancy

between Dr. Luke's autopsy review and 7/13/95 conversation.with Dr.

Beyer.

IV. White House

A. Foster's office unsecured until 7/21/93, approximately

10:10 a.m.

1. Patsy Thomasson, Maggie Williams, Bernie Nussbaum search

Foster's office.

B. Confidential trash bag removed and replaced.

C. Nussbaum enters office; removes small photo.

D. Pond rearranges papers on Foster's coffee table.

E. Exclusive initial review of documents by Nussbaum.

F.Torn note found one week later in briefcase previously

searched by Nussbaum.

G. Note not released to investigators until the following

week; a day after it was discovered.

V. Miscellaneous

A. CW's inconsistencies.

positioning of decedent's hands.

no gun.

winecoolers and briefcase in vehicle.

trampled area around death scene.

does not see white car occupied.

B. Inconsistencies between Doody and Feist's statements.

1. Inconsistencies between USPP interviews and FBI

interviews of Doody and Feist.

2. Their statements re— other~ people at the park were

"completely ignored” by Fiske investigators.

C. No initial investigation of the park's "second entrance".

D. No one heard a gunshot.

E. The gun exemplifies a "drop gun".

F. No matching ammo at the decedent's residence.

G. The decedent's grip on the gun was not the simplest nor

the easiest to shoot himself in the mouth.

H. The decedent never previously spoke of suicide.

1. The decedent had no particular obsession, "dire

U
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predicament", or one thing that would have put him over the edge.

J. The decedent had dealt with stress before.

K. The suicide weapon has never been positively identified as

belonging to the decedent, or the decedent's father.

1. Family members have been unable to reliably and

conclusively identify the gun.

L. Lisa Foster's initial spontaneous question "was the gun in

his mouth?".

M. Five unaccounted for hours between the time the decedent

left work and was discovered dead.

N. Lack of blood at death scene.

0. No bullet.

P. No cadaveric spasm causing decedent to clench gun.

Q. The gun did not fly out of the decedent's hand.

R. No chipped teeth noted by M.E.

S. No flashburns inside mouth noted by M.E.

T. The mortician lost the original embalming report and

diagram.

U. The decedent's glasses were discovered 13' downslope from

his body.

V: The positioning of the body is inconsistent with suicide;

body neatly laid out; "as if it was in a coffin".

W. Fairfax Hospital Laboratory‘ Supervisor statement re—

gunshot wound to middle of head.

X. Helen Dickey telephone call to Roger Perry.

Y. Committed suicide at an unfamiliar location.

Z. No suicide note.

A1. No previous mention of suicide.

B1. Ate lunch prior to committing suicide.

C1. Jeff McGaughey's statements are inconsistent with Officer

Watson's.

D1. USSS memo of SA Scott Marble, dated 7/20/93, re—

decedent's body discovered in his car, and revolver recovered in

car.

E1. Other‘ witnesses were in the park (Ruddy article of

6/14/95).

1. Several men wearing orange vests.

2. Several people who entered the park through the rear

entrance and encountered police.

F1. Enhanced photographed depicts a wound on neck.

G1. Not an independent investigation (Ruddy‘ article of

6/19/95).

Tuohey conflicts.

Colombell oppositon/resistance.

Eyeglasses found 13' from body.H
B
J
H

Forensic Examinations

Unidentified latent print inside grip of suicide weapon.

Unidentified blonde head hairs.

Unidentified carpet fibers.

Unidentified stain on shirt. (Dr. Lee).

Unidentified gunpowder in scrapings.

The decedent's head was moved.

No blood on suicide weapon.
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H. No soil on shoes. (mica flakes)

I. Large semen stain in the decedent's underwear.

J. Blood flowed uphill (Video).

K. Excavation of site disputed.

L. Possible blood on handkerchief (Item 4a)

M. Inconsistent vegetation at death scene.

N. Polaroid photos depict decedent's hand in different

positions.

0. FBI Lab relied on third generation photographs for their

examinations; copies of copies.
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TO: BRETT KAVANAUGH
3/22/95

FROM: SA FMAWV7—(O

SUBJECT: DISCREPANCY LIST

The following list is offered as a comprehensive and itemized

outline of all of the noted discrepancies, inconsistencies, and

problems that have been identified in the Vincent W. Foster death

investigation to date. The outline is broken down into the

following areas: U.S. Park Police, Emergency Medical Technicians

(EMTs), the White House, Northern Virginia Medical Examiner,

Miscellaneous, and Forensic Examinations.

I. U.S. Park Police

A. No gunshot residue samples of the decedent‘s hands.

B. Lack of complete documentation of the gunshot residues on

the left hand.

C. Poorly diagrammed death scene; lack of measurements.

D. No photo Iog; no documentation regarding who took what

photographs, and the total number of photos.

E. Death scene 35mm photos did not develop.

F. No documentation regarding the initial search of the

decedent’s vehicle at the death scene— no inventory.

G. Photo of an unidentified briefcase next to a U.S.P.P.

vehicle.

H. Decedent’s pager returned too soon; no records obtained

regarding previous pages.

I. Suicide weapon processed with dust prior to other

laboratory exams.

J. Inconsistent statements regarding moving and searching the

body. (Rolla, Braun, Simonello, Hodakaviec)

K. Inconsistent and poorly documented autopsy.

l. Morrissette's report.

2. No gunshot residue samples.

3. No fingernail clippings/scrapings.

4. No major case prints of decedent (palms, sides and tops

of fingers).

5. No photo of left hand.

6. Possible contamination of evidence subsequent to autopsy

at M.E. Office.

- Tuohey

(:9 Kavanaugh

— Gillie
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4. trampled area around death scene.

5. does not see white car occupied.

B Inconsistencies between Doody and Feist’s statements.

C. No initial investigation of the park's "second entrance”.

D. No one heard a gunshot.

E The gun exemplifies a "drop gun".

F. No matching ammo at the decedent's residence.

G. The decedent’s grip on the gun was not the simplest nor

the easiest to shoot himself in the mouth.

H. The decedent never previously spoke of suicide.

I. The decedent had no particular obsession, "dire

predicament", or one thing that would have put him over the edge.

J. The decedent had dealt with stress before.

K. The suicide weapon has never been positively identified as

belonging to the decedent.

L. Lisa Foster’s initial spontaneous question "was the gun in

his mouth?".

M. Five unaccounted for hours between the time the decedent

left work and was discovered dead.

Lack of blood at death scene.

No bullet.

P No cadaveric spasm causing decedent to clench gun.

Q. The gun did not fly out of the decedent’s hand.

R. No chipped teeth noted by M.E.

S

T

0
2

. No flashburns inside mouth noted by M.E.

K The mortician lost the original embalming report and

U. The decedent’s glasses were discovered 13’ downslope from

VI. Forensic Examinations

A Unidentified latent print on note.

B. Unidentified latent print inside grip of suicide weapon.

C. Unidentified blonds head hairs.

D Unidentified carpet fibers.

E Unidentified stain on shirt. (shirt being resubmitted to

lab)

‘
1
1

. Unidentified gunpowder in scrapings from decedent's shoes

and socks, and the paper that they were dried on.

The decedent’s head was moved.

No blood on suicide weapon.

No soil on shoes. (mica flakes)

Large semen stain in the decedent’s underwear.C
I
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Memorandum

 

  

“ 1 ASSOC. INDEPENDENT COUNSEL BRETT KAVANHQGHS/ZZ/S
S

From '. SA FOIA(b)7 — (C)

$th FOSTER DEATH INVESTIGATION

SUMMARY OF PHYSICAL EVIDENCE

The following is a comprehensive summary of the

physical evidence in this case. This summary does not include the

items obtained during the search of Ft. Marcy Park on 4/4/94,

since none of the items were determined to be relevant to this

investigation. Preliminary examination by Dr. Lee indicates the

possibility of the presence of blood on the USPP latent lifts

from the glasses and revolver, as noted in my memo documenting my

meeting with him on 6/9/95. My memo of 6/12/95 identifies the

particular locations and amounts of hairs, fibers, and latent

prints. Additionally, my memo of 3/2/95, which documents our

meeting with the laboratory examiners, contains information

regarding the nature of the forensic examinations and some of the

conclusions that can be drawn from the results.

I) Death Scene Observations.

A) The decedent was lying face-up on an approximate 45 degree

sloped embankment, with his head toward the top of the slope. The

location was consistently described to be near the "second

cannon".

B) The decedent was wearing a white shirt. Blood stains are only

observed on the right shoulder and neck area, and around the

right rib cage area.

C) Blood trails are observed on the decedent’s face.

D) The decedent's arms were at his sides. The right hand was

around the cylinder of a black revolver.

1) right thumb trapped between trigger and inside edge of

trigger guard.

2) one blood droplet on right index finger above second joint.

3) apparent gunshot residues along the outside edge of the

right index finger, in close proximity to the cylinder gap of the

weapon.

l-Tuohey

@kEwing

l-Lueckenhoff

l-Kavanaugh

l-Gillis

l—Clemente
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4) The hammer of the revolver had to be cocked to remove the

weapon from the hand (indicates that the revolver was cocked when

the thumb was inserted).

5) The decedent’s hand was flexible (gun was not tightly

gripped).

E) Prescription glasses were collected approximately 13’

downslope from the decedent’s feet.

F) When the body was rolled, a large pool of blood was observed

where the head had been resting.

1) Additionally, a larger area of blood was observed where the

decedent’s back was in contact with the ground, which coincided

with blood stains observed on the back of the decedent’s shirt.

2) A gunshot wound was observed at the back of the decedent's

head.

G) The area was not searched for blood, other than by sight.

1) No blood was Visually seen on surrounding vegetation.

H) The decedent was still wearing his jewelry and pager.

1) The pager had been manually turned off.

2) The decedent’s wallet and identification
were located in his

unlocked vehicle.

a) The wallet contained $292 and various credit cards.

) The weapon was unloaded at the USPP office.

1) The hammer was down on a fired .38 caliber casing.

2) An unfired .38 cal. bullet was in the next chamber.

a) Colt revolvers rotate clockwise. The unfired bullet was in

the next chamber to be rotated into firing position.

3) The serial number from the crane of the revolver cylinder

(356555) was traced to the Seattle Hardware Co., Seattle, WA.,

9/14/13.

a) The serial number on the frame of the revolver (355055) was

traced to the Gus Habich Co., Indianapolis,
IN., 12/29/13.

b) Consistent with describing the weapon as an antique or

family heirloom.

J. The following items were taken as evidence at the location of

the body on 7/20/93:

a) eyeglasses— 13’ downslope from the decedent’s feet.

(Simonello).

b) revolver— from the decedent’s right hand (Simonello).

c) Seiko wrist watch— from decedent’s left wrist (Rolla).

Returned to Cliff Sloan on 7/21/93.

d) Pager— from decedent’s right waist area (Rolla). Returned

to Cliff Sloan on 7/21/93.

e) Silver ring with large white stone— from decedent’s right

ring finger (Rolla). Returned to Cliff Sloan on 7/21/93.

f) Gold colored ring with inscription "E.B B. to V.W.F. 4—20—

68" — from decedent’s left ring finger (Rolla). Returned to Cliff

Sloan on 7/21/93.

I
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K. The following items were taken as evidence from the

decedent’s vehicle in the Ft. Marcy parking lot:

a) Brown leather wallet containing identification
, credit

cards, miscellaneous
papers, and photos— from decedent’s suit

jacket pocket (Braun— Rolla). Returned to Cliff Sloan on 7/21/93.

(1) one of the papers in the wallet was a list of

psychiatrists.

b) Black suit jacket— from front passenger seat of decedent’s

vehicle (Braun).

c) Blue silk tie with swans— on top of coat on front passenger

seat (Braun).

d) White House Identification
— under coat on front passenger

seat (Braun).

e) Miscellaneous
papers- from glove box, trunk, and door

(Braun).

L. Photos.

1. 35mm photos taken by Simonello were underexposed,
and did

not develop.

2. 5 Polaroid photos of the death scene initialed by Edwards,

probably taken by Ferstl.

3. 8 Polaroid photos of the death scene taken by Rolla.

4. 5 Polaroid photos of the decedent’s car at the Ft. Marcy

parking lot taken by Braun.

M. The following items were taken as evidence from the

decedent’s right front pants pockets at the Fairfax Hospital

Morgue on 7/20/93:

a) one key ring marked "Cook Jeep Sales" (Braun).

b) one key ring marked "Vince’s Keys” (Braun). Returned with

vehicle on 7/27/93.

II. Autopsy

A. Observations.

1. Cause of death: perforating gunshot wound mouth — head, no

other trauma noted.

a. No evidence of abrasions, lacerations, contusions, or bone

fractures (other than that associated with the head wound).

b. No evidence of teeth fractures or chipping.

2. Apparent gunpowder residues on both index fingers; more

pronounced on right hand.

3. Abundant gunpowder residues on the soft palate of the mouth.

4. Toxicology was negative for alcohol and drugs.

B. The following items were taken as evidence subsequent to the

autopsy at the Northern Virginia Medical Examiner’s Office on

7/21/93. The items of clothing were placed into one bag and

transported to the US Park Police Anacostia Office:

a) white colored, long—sleeved,
button—down

shirt (Johnson).

b) white colored, short—sleeved
t—shirt (Johnson).

c) white colored boxer shorts (Johnson).

d) blue—gray colored pants with black colored belt (Johnson).

e) a pair of black colored socks (Johnson).

f) a pair of black colored dress shoes, size 11M (Johnson).

g) known hairs of Vincent Foster, Jr. (Johnson).

3
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h) known blood of Vincent Foster, Jr. (Johnson).

i) known fingerprints of Vincent Foster, Jr. (Johnson).

The clothing was set out to dry on three pieces of brown

wrapping paper, which were layed out on the floor of the USPP

photo developing room. On 7/26/93, the items were packaged in

separate containers and placed in the USPP evidence locker.

C. Autopsy documentation.

I. Diagrams (Beyer).

2. 5 microscopic slides containing sections of the soft palate,

brain, heart, lung, and liver (Beyer).

5 paraffin blocks, 3 of soft palate (Beyer).

13 Polaroid photographs (Beyer).

14 35mm photographs (Beyer).

35 mm photos (Hill).

O
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III. Vehicle search.

A. The following items were obtained from a search of Foster’s

grey Honda Accord at the USPP impound lot on 7/21/93 by Officer

E.J. Smith, and stored at the USPP evidence room:

I. Rand McNally Washington, D.C. map.

2 sunglasses.

3 "Happy Birthday card to Tom".

4. piece of white paper with red writing.

5. box of "The DeLuxe Check Printers, with four Checkbooks in

e name of Laura Foster.

6. clear plastic envelope with Insurance Identification
Card

listed to Vincent or Elizabeth Foster, Policy number 10094177—01,

exp. 8/6/90.

7. one Sierra Nevada beer bottle (from inside white and green

bag).

8. one Miller Lite beer can.

9. empty container of Marlboro Lites cigarettes.

10. one Kaopectate bottle.

11. one Clos Du Bois corkscrew.

12. Contents of front ashtray:

a. 35 pennies, two quarters, one nickel, a Compton’s Foodland

disk, a $100 Estados Unidos Mexicanos coin dated 1985.

b. Chevron credit card.

c. Texaco credit card.

d. a guitar pick.

B. 35 mm photos were taken of the vehicle during the search

(Smith).

C. The vehicle was processed for latent prints with negative

results (Smith).

1. Four of these latent prints were later identified by the FBI

Laboratory as being of comparison value.

D. The following items were obtained from the law firm of Sharp

& Lankford by SA Russell Bransford on 6/16/94. The items were in

the decedent’s grey Honda Accord at the time it was released by

the USPP. The items were removed from the car by William Kennedy.

th
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The items were subsequently stored at the OIC—DC Office:

1 coffee mug

2 container of jellybeans

3. black eyeglass pouch with Rayban sunglasses

4. green kitchen mitt

5 one pair of brown moccasins

6 one blue audiocassette
carryingcase with 12 music tapes

7 two hardcover books:

a Speak Up With Confidence, by Jack Valenti

b. 2,000 Famous Legal Quotations, by M. Frances McNamara

8. Tysons Center directory

9. Potomac Mills directory

10. Eastern U.S. area map

11. one yellow envelope containing papers pertaining to the

Honda Accord.

12. one White House envelope, hand addressed in pencil to

William Kennedy, containing an Arkansas vehicle registration
for

a 1992 Lexus 300, with an attached post—it note.

IV) The note.

A. On 7/27/93 at 9:30 pm, numerous pieces of small yellow lined

paper were obtained from Bernard Nussbaum by Det. Megby of the

USPP.

B. On 7/28/93, the note was reconstructe
d and photographed

(Simonello).

C. On 7/30/93, the note was released to SA Scott Salter, FBI.

D. On 8/5/93, the note was returned to the USPP.

V) On 3/21/94, all of the above items from the death scene,

vehicle search, autopsy, and the note were released to the Office

of the Independent
Counsel (Colombell 302 of 3/21/94). The items

were subsequently
provided to the FBI Laboratory on 3/24/94.

VI) In December 1994, Sharon Bowman (decedent’s sister) provided

five .38 caliber rounds that were obtained from the Foster

residence in Hope, AK.

VII) Approximately
one week after Foster’s death, Deborah Gorham

located a copy of his life insurance policy in the middle drawer

of his desk.

VI) FORENSIC EXAMINATIONS

A. The note.

1. one latent palm print of value was developed, and

subsequently
positively compared to the known prints of Bernie

Nussbaum.

2. the handwriting
was positively compared to the known writing

of Vincent W. Foster, Jr. by the U.S. Capitol Police and the FBI.

3. one unidentified
blue wool fiber.

4. no indented writing.

5. insufficient
DNA for exam.
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B. The vehicle.

1. four latent prints of value (as identified by the FBI Lab).

2. two latent prints of value from a business card which was

part of the miscellaneou
s papers removed from the car.

a. one of the prints was positively compared to the known

prints of Simonello (USPP).

3. one latent fingerprint
on a white envelope.

4. four latent fingerprints
from a pink envelope.

5. one latent palm print from a greeting card.

C. Revolver.

1. no latent prints on outside.

a. one partial latent fingerprint
on underside of grip (unable

to compare with decedent’ known prints).

2. no blood. *—USPP latent lifts

3. decedent’s
DNA on muzzle.

4. no alteration of serial number.

D. White, long-sleeved
shirt.

1. positive reaction for gunpowder gunshot residue (ATF and

FBI).

2. ball shaped gunpowder

3. decedent’s
blood.

a. the only stains on the shirt are blood and sodium

rhodizonate.

no semen.

no hairs dissimilar to the decedent/sui
table for comparison.

unidentified
fibers (3).

no coherent soil.

mica particles.

C
‘
D
\
1
0
‘
\
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E. Fired cartridge case.

1. fired from the revolver.

2. several pieces of ball smokeless powder.

3. no latent prints.

F. Unfired cartridge.

1. similar to fired cartridge in caliber, manufacture
r, and

headstamps.

2. contained ball smokeless powder.

3. no latent prints.

G. Eyeglasses.

one piece of ball smokeless powder.

no blood. (USPP latent lifts).

insufficient
DNA for exam.

no latent prints.

p
t
p
n
)
H

H. Paper that decedent’s clothes were set out on to dry at USPP.

1. ball shaped gunpowder.

2. one dissimilar gunpowder particle (perforated
disk shaped,

from a fired cartridge)
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no hairs dissimilar to decedent’s/su
itable for comparison.

unidentified
fibers (approx. 20).

no coherent soil.

mica particles.

m
U
‘
l
l
-
P
-
U
J

I. Known blood of the decedent.

1. Trace amounts of trazodone,
diazapam/no

rdiazapam.

J. Known hair of the decedent.

1. No drugs.

K. T—shirt.

ball shaped gunpowder

decedent's
blood.

no semen.

unidentified
head hairs.

unidentified
fibers (2).

no coherent soil.

mica particles.Q
m
U
‘
l
fi
W
N
H

L. Socks and shoes.

1. one dissimilar gunpowder particle (flattened ball shaped

from an unfired cartridge).

2. blood of unknown origin on one shoe.

3. no blood on the socks and the other shoe.

4. unidentified
head hairs.

5. unidentified
fibers (approx. 17 short fibers).

6. no coherent soil.

7. mica particles.

M. Known tissue samples from decedent’s soft palate.

1. no unconsumed gunpowder particles— no ball shaped gunpowder.

N. Belt and pants

1 human blood, too limited to identify,
on belt.

2 unconfirmed
blood on pants.

3 no semen on pants.

4. unidentified
head hairs.

5. unidentified
fibers (numerous small/short

fibers— all on one

microscope slide).

6 no coherent soil.

7 no gunpowder residues (ATP & FBI).

7 mica particles.

0. Shorts.

1. unconfirmed
human blood.

2. semen (DNA matched to decedent).

3. no hairs dissimilar
to decedent’s/s

uitable for comparison.

4. unidentified
fiber (1).

5. no coherent soil.

6. mica particles.
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P. Jacket.

1. no blood.

2. no semen.

3. no hairs dissimilar to decedent/suitable
for comparison.

4. unidentified fibers (8 total from jacket, tie, handkerchief

scrapings).

5. no coherent soil.

6. no mica.

Q. Handkerchief.

l. unconfirmed blood.

2. no semen.

3. unidentified fibers (8 total from jacket, tie, handkerchief

scrapings).

1 no blood.

2 no semen.

3. no hairs dissimilar to decedent/suitable
for comparison.

4. unidentified fibers (8 total from jacket, tie, handkerchief

scrapings).

5 no coherent soil.

6 no mica.

S. Brown wrapping paper, white filter paper, and white wrapping

paper from around revolver.

1. no blood.

2. no DNA exam conducted (decedent’s DNA on muzzle of

revolver).

T. Miscellaneous
papers from decedent’s car.

1. unidentified DNA on an envelope (flap and stamp).

2. insufficient DNA for exam on other paper items.

3. indented writing ("VU Parking Ticket") on Ty Tippet business

card. No indented writing on any other items.

U. Miller Lite beer can.

1. insufficient
DNA for exam.

V. Sierra Nevada beer bottle.

1. insufficient
DNA for exam.

W. .38 caliber ammunition provided by Sharon Bowman.

1. four rounds are of the same manufacture (Remington) as the

rounds found in the revolver.

a. two of these rounds are lead round nosed bullets; the same

as the unfired round in the revolver, but manufactured
at a

different time.

2. one bullet was a lead round nosed cartridge, but made by a

different manufacturer.

3. all of these rounds were capable of being fired from the

revolver.
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May 3, 1995

2:50 pm

From: H. Ewing

To: B. Kavanaugh

re: "Safe House"

1. I was advised on the afternoon of May 2 by .... that the

alleged "safe house" was located in Merrywood on the Potomac, a

development
located 100—200 yards from the back entrance to Fort

Marcy Park.

The house was in the name of FNU Wallace, an attorney close to

Bill Clinton. Or, the house was jointly in Wallace’s and Foster’s

names .

The caller told me he did not know how good this information

was, but wanted to pass it on.

2. I asked the caller where it was physically
in relation to Fort

Marcy. I told him there was a subdivision
west of the Park. He

simply repeated that it was 100-200 yards from the back entrance.

I got the impression that the caller was not familiar with the

layout of the Park or the surrounding
area.

3. The caller called me back at 8:33 am on Wed., May 3, leaving

a voice mail: I have some more specifics on the safe house. I

called this person back at 12:02 pm and left my name and number.

4. At 2:45 pm this person advised:

The house is on Dogwood Street. It leads to a deadend in a

cul—de—sac.
It is in Fairfax County.

On the left in the back of the cul-de—sac is a big white two

story house. It abuts Fort Marcy Park. This development
is about

300 yards from the park.

There is a Larry Wallace, who is a big shot attorney.

Again, this information
may not be accurate.
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HICKMAN EWING, IR.

ATTORNEY AT LAW

2124 S. GERMANTOWN RD.

CERMANTOWN, TN 38138

Phone: 901-755-2597
Facsimile: 901-755-7609

FACSIMILE TRANSMISSIQ‘J CDVER SHEET

'10: Brett Kavanauqh
DATE: 5—12—95

OIC — Washington, D.C.

 

FAX#: 202-514—8802

FROG: Hickman Ewing FAX II: 901-755—7609

 

Total number of pages transmitted (including this page): 4
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THE DEATH OF VINCENT FOSTER. WHAT REALLY HAPPENED?

——Jeremia
h Films

This video was produced by the same people who produced

In

"The Clinton Chronicles
. It begins with a statement

to

the effect, “The following
informatio

n is documented
and

true." Some of the highlights
of this video are

follows:

INTRODUCTIO
N

The Citizens for Honest Government
presents:

”The Death of Vince

Foster. What really happened?"

I. PART ONE - THE INCONSISTE
NCIES

1 ~ very little blood at scene

2 — Foster’s head assumes four different positions
after de

3 - no skull fragments
found at the scene

4 — gun found in Foster’s hand

5 — gun found in wrong hand

6 — Foster’s fingerprin
ts not on gun

7 - powder residue suggests Foster did not fire gun

8 — powder on Foster’s clothing did not match gun

9 — gun not positively
identified

as Foster’s

10 — fatal bullet never located

11 — no gunshot heard

12 - no dust found on Foster's shoes
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Six pieces of evidence which indicate it is likely Foster did not

die in the park.

Very little blood

Four different
head positions

No skull fragments

No bullet

No gunshot reported

No dust on shoes

G
‘
U
'
l
v
a
J
M
H

Three pieces of evidence which indicate it is more than likeLy

Foster did not fire gun himself.

1. Gun still in hand

2. Gun in wrong hand

3. Untraceable
weapon used

II. PART II — THE COVER-UPS

 

 

A.

l. Falsified
position of the body - a second crime

scene created that night

2. White House demanded key evidence,
and park police

gave it to them. This included papers, etc., given

back.

B. Was Foster suicidal?

Initially
— "Absolutely

not." The secretary
said there

was nothing unusual. Bill Clinton said there was nothing

unusual.

But the Fiske report said that he was depressed,
he

organized
his desk. he paid bills, he was apparently

Stiff that morning, and he was apparently
distracted.

Everyone fell in line that he was depressed.

Hillary Clinton said on April 22, 1994, "No one had a

clue. Neither did the people who spent the weekend with

him."

Day of death — no suicide indications

1. Drove children to work

2. No final words

3. No final preparations
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Arrived on time

Worked conscienti
ously

Set up future appointment
s

Ate lunch

Read the newspaper

Checked out a pager

Said he would return later

Wrote no suicide note

H
I
—
‘
k
O
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H
G
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Dr. Beyer gave very inconsiste
nt statements

.

Bill Clinton gave conflictin
g versions

of Foster’s
state of

mind.

III. PART III — THE RAID ON FOSTER'S OFFICE

Ending quote by Webb Hubbell,
July 20, 1993: "Don’t believe

a word you hear; it was not a suicide."
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hickman Ewing

John Bates " ‘

FROM: Brett Kavanaugh

CC: Ed Lueckenhoff

Dana Gillis

Russ Bransford

RE: " Foster Documents/Office/Note Investigation

DATE: June 15, 1995

The following is a tentative schedule for the Foster documents investigation, including for

decisions on possible indictments. This schedule assumes no significant new information is

developed in the next three months.

July 7, 1995

-- completion of all grand jury appearances and major interviews.

July 17-28, 1995

-- Senate Hearings (tentative dates).

August 1995

-- attorney and agent evaluation of evidence and of Senate hearings. ‘

-- follow-up interviews if necessary.

-- preparation ofinternal report/memorandum regarding the investigation and possible

indictments.
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Segtember 6, 1995

-- circulation to all OIC attorneys of internal report/memorandumrecommendations regarding possible
, including

indictments.

September 7-15, 1995

-- indictment decisions.

2
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MEMORAND
UM

TO: Judge Starr

CC: Mark Tuohey

Hickman Ewing

John Bates

a -.:

Steve Kubiatowski

FROM: Brett Kavanaugh

RE: DOJ OPR Report on Travel Office
‘

DATE: May 31, 1995
.iJ,y

URGENT

Chairman Clinger plans to hold hearings on the Travel Office affair as soon as practicable.

He has requested from the Department of Justice the Department’s OP
R Report on the Travel

Office. The Department (Peggy Irving) has contacted me to determine whether we object to

release of the OPR report. THE DEPARTMENT
NEEDS AN AN

SWER IMMEDIATELY
.

I recommend that we no; object to release of the Travel Office report. I see no danger

that release of this report would hinder or impede our investigation of M
r. Foster’s state of mind.

Indeed, I think it possible that congressional inquiry may further illuminate the involvement of

Mr. Foster and others, including the First Lady, in the Travel Office affair.

Mr. Fiske had objected to release of the CPR report while his investigation of the Foster

death was proceeding. I do not believe that should alter our decision, however. Much of the

information regarding Mr. Foster in the CPR Travel Office report is now public by means of the

Fiske report and other news articles. Therefore, we are not in an identical situation to Mr. Fiske

with respect to the CPR report. In addition, even were that not the case, I would still recommend

that we adopt a position different from the one adopted by Mr. Fiske. It seems to me that we

need to be cautious in dealing with Congress, and resist Congress only when it "really matters."

This seems an especially tangential matter over which to incur the wrath of Congress. If we

object to congressional inquiry into any matter in which Mr. Foster was involved, we would

object to inquiry into the Travel Office, WACO, gays in the military, etc. In my opinion, that

is not a posture that we should adopt.

RECOMMENDAT
ION: I call Peggy Irving and tell her that we do not object to release

of the OPR report on the Travel Office.

Please give me an answer today if possible.
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MEMORANDUM

TO: Judge Starr Wa /

Mark Tuohey ;, 4’ a 5

Hickman Ewing

FROM: Brett Kavanaugh

RE: Foster Issues

DATE: May 8, 1995

This seems an appropriate time for a few brief thoughts on the Foster investigations.

 

£9 The Foster death investigation can be divided into two related but distinct issues:

(1) sta e of mind; and (2) for lack of a better term, physical evidence (which includes death scene

observations, blood, forensic evidence, ballistics, etc.). In my opinion, we have made progress

from the FBI/Fiske investigation on Foster’s state ofmind -- although we have not entirely solved

that riddle. I do not believe, however, that we have yet made significant advances on the

physical evidence, in large part because the FBI and Mr. Fiske did a fairly thorough job on that

aspect of the investigation and seemed to answer the questions that could be answered.

To the extent, therefore, that we write a public report on the physical evidence, such a

report is likely to be largely repetitive of the Fiske report. And I haVe serious doubts about the

wisdom of or necessity for a public report on the Foster physical evidence if, as now would be

the case, that report does little more than rehash the Fiske report. (If we solve the gun issue, that

would be a significant breakthrough, but we have yet to do so.)

In any event, this is something to keep in mind as we continue the Foster death

investigation.

2. For the next 6-8 weeks, Chuck Regini and Jeff Greene will continue the

investigation/review of the Foster physical evidence and will attempt to complete the factfinding

on it. To assist them, I recommend that we retain an independent pathologist; despite all of his

qualifications, Dr. Hirsch unfortunately cannot be viewed as truly independent because of his

work on the Fiske investigation.

3. During the next 6-8 weeks, I will attempt to complete the factfinding on the Foster

office/documents investigation and the Foster state of mind investigation. One major task for me

during this period will be to review at the White House the documents from Mr. Foster’s office.

In addition, I have a number of additional grand jury witnesses on the Foster documents
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investigation.

2
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5012\(bl3 — Rule 6(e), Federal Rules of Criminal Procedure

MEMORANDUM

TO: Judge Starr

Mark Tuohey

“Hickman Ewing

john Bates

FROM: BrettiKavanaugh

DATE: July 11, 1995“

RE: Foster Docurne‘ritsxlnvestigation -- Grand Jury Schedule

I, As of this date, we have interviewed 42 witnesses in the grand jury on the Foster

documents investigation. We thus have completed the grand jury phase of this investigation —-

with two exceptions. First, we may interview:
in the grand jury at some point

dependin on his status in Little Rock investigations. Second, we will have a few questions to

:whenhe appears in the grand jury on White House-Treasury contacts

ask

issues.

Absent significant new developments, 1 plan to circulate a prosecution mern

Monday, August 21, if at all possible.

Attached is a list of the grand jury witnesses.
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Grand Jury Update -- Foster Documents/Office/Note Investigation

(as of July 11, 1995)

fiQlA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure

 

Subjects

White House (18) Starr GJ
Fiskg GJ

X

(will not be subpoenaed)

(will not be subpoenaed)

X

X

(awaiting Bennett’s approval)

X

X

X

(will not be subpoenaed)

X

X
X

X

X

(to be scheduled on WH/DOT)

X
X

X

X
X 

Depelftment of Justice (1)

l:| x
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EFOIA(}:>)3 — Rule 6(e), Federal Rules of Criminal Procedure

Important Witnesses

Fiskc GI

   
 

1'; EEC ax'btment of Justice (4)

  

22.1%.igPonce (3)

 

 
 

13131341)

  
 

Sé'gsretz“, Service {5 2

   
 

Othez'r; (4)

X
N
N
X
X
N
X
X
N
X
Q

>
<
>
<
>
<

>
4
>
<
>
<
>
<
>
<

X
X

X
X
X

>
4
>
<
>
<
>
<

N
S C
)

 (will not be subpoenaed)
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WITHDRAWAL NOTICE
   

RE 449 Independent Counsels

Starr/Ray FRC box 2293

NND PROJECT NUMBER: 37918 FOIA CASE NUMBER: 25720
 

WITHDRAWAL DATE: 03/18/2010
 

BOX: 00019 FOLDER: 0 TAB: 5 DOC ID: 31313570

COPIES: 1 PAGES: 8 

li’XCTCTETss Risffiéffirfl

The item identified below has been withdrawn from this file:

FOLDER TITLE: Loose papers in Ewing FRC box 2293 #6

DOCUMENT DATE: 07/20/1995 DOCUMENT TYPE: Memorandum
 

FROM: Kavanaugh

T_O: Ewing

HH

SUBJECT: "Draft Foster-related questions for interview of First Lady...

This document has been withdrawn for the following reason(s):

FOIA(b)3 - Rule 6(e), Federal Rules of Criminal Procedure, Grand J
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The item identified below has been withdrawn from this file:

FOLDER TITLE: Loose papers in Ewing FRC box 2293 #6

DOCUMENT DATE: 07/20/1995 DOCUMENT TYPE: Memorandum
 

 

FROM: Kavanaugh

T_O: Ewing

SUBJECT: "Slight variations from HRC”

This document has been withdrawn for the following reason(s):

FOIA(b)3 - Rule 6(e), Federal Rules of Criminal Procedure, Grand J
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDE
NT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D.C. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

Date:

3 glLMam Ewlu hfi

 

TO:

Company Name: 

Fax Number: Telephone Number:

_FROM: (Bred-F (“WNW ”3g

-Number of Pages: 4 (including this cover sheet)

Hg F€.fiU{‘§ql-€c7l ‘ ' *

Message:

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.

c:\faxform rdb
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TO: BRETT KAVANAUGH
' Revised 4/14/95

FROM: SA WDHM7- m)

SUBJECT: DISCREPANCY LIST

The following list is offered as a comprehensive and itemized

outline of all of the noted discrepancies, inconsistencies,
and

problems that have been identified in the Vincent W. Foster death

investigation to date. The outline is broken down into the

following areas: U.S. Park Police, Emergency Medical Technicians

(EMTs), the White House, Northern Virginia Medical Examiner,

Miscellaneous, and Forensic Examinations.

I. U.S. Park Police

A. No gunshot residue samples of the decedent's hands.

B. Lack of complete documentation of the gunshot residues on

the left hand.

C. Poorly diagrammed death scene; lack of measurements.

D. No photo log; no documentation regarding who took what

photographs, and the total number of photos.

E. Death scene 35mm photos did not develop.

F. No documentation regarding the initial search of the

decedent’s vehicle at the death scene- no inventory.

G. Photo of an unidentified briefcase next to a U.S.P.P.

vehicle.

H. Decedent's pager returned too soon; no records obtained

regarding previous pages.

I. Suicide weapon processed with dust prior to other

laboratory exams. '

J. Inconsistent statements regarding moving and searching the

body. (Rolla, Braun, Simonello, Hodakaviec)

K. Inconsistent and poorly documented autopsy.

1. Morrissette's report.

2. No gunshot residue samples from hands.

3. No fingernail clippings/scrapings
.

4. No major case prints of decedent (palms, sides and tops

of fingers).

5. No photo of left hand.

6. Possible contamination of evidence subsequent to autopsy

at M.E. Office.

7. Inconsistent statements regarding what was done to the

body prior to autopsy.

8. No description of body and clothing prior to autopsy.

1-Starr

(i) Tuohey

1— Kavanaugh

1- Gillis

1-29D—LR—35063
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L. Possible contamination of evidence at U.S. Park Police

facility.

A

M. Poor interview and documentation of witnesses at death

scene (Doody and Feist).

N. Photo of an unidentified white male wearing plainclothes

at death scene.

0. Inconsistent statements regarding vehicle doors being

locked/unlocked.
(Braun, Rolla, Hodakievic, Simonello, Gavin)

P. All photographs not produced.pursuant
to initial subpoena.

Q. Inadequate and incomplete metal detector search by the

USPP. (Operators had no prior experience or training)

II. Inconsistent statements and observations of Fairfax County

Fire and Rescue personnel.

Wound on neck (Arthur: .45 cal. bullet hole.)

Gun under thigh.

Wound on upper right front of skull (Gonzales)>

Briefcase in vehicle.

Unidentified person in woods (Hall).

Vehicle doors locked.

Death scene photos do not accurately depict scene.

Two unidentified white males walking from death scene.

Color of gun was silver.

Type of gun was semiautomatic pistol (Arthur).

Statements of initial paramedics at scene regarding their

actions are inconsistent with Fairfax County paramedic protocols.

L. Report coded as a homicide (Ashford).

N
Q
H
E
Q
’
U
M
U
O
W
W

III. Medical Examiner

A. X-rays

l. Autopsy report indicates x—rays were taken.

2. Morrissette's report indicates Beyer told him x—rays were

taken.

B. All individuals present at autopsy not indicated on

autopsy report.

C. No photographs of decedent’s left hand.

D. Inconsistent statements regarding removal of decedent's

tongue and palate. (see 1.7)

E. Inconsistent "on-scene" times reported for Dr. Haut; 7:40

pm and 7:15.

F. Stomach contents; no definitive digestion time, or

positive identification.

IV. White House

A. Foster's office unsecured until 7/21/93, approximately

10:10 a.m.

B. Confidential trash bag removed and replaced.

C. Nussbaum enters office; removes small photo.

D. Pond rearranges papers on Foster's coffee table.

E. Exclusive initial review of documents by Nussbaum.

F.Torn note found one week later in briefcase previously

searched by Nussbaum.

FOU\#none(URT516333)Doddz70105360Page3
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G. Note not released to investigators until the following

week; a day after it was discovered.

V. Miscellaneous

A. CW’s inconsistencies.

l. positioning of decedent’s hands.

2. no gun.

3. winecoolers and briefcase in vehicle.

4. trampled area around death scene.

5. does not see white car occupied.

B. Inconsistencies
between Doody and Feist’s statements.

C. No initial investigation of the park’s "second entrance".

D. No one heard a gunshot.

E. The gun exemplifies a "drop gun".

F. No matching ammo at the decedent’s residence.

G. The decedent’s grip on the gun was not the simplest nor

the easiest to shoot himself in the mouth.

H. The decedent never previously spoke of suicide.

I. The decedent had no particular obsession, "dire

predicament", or one thing that would have put him over the edge.

J. The decedent had dealt with stress before.

K. The suicide weapon has never been positively identified as

belonging to the decedent.

L. Lisa Foster’s initial spontaneous question ”was the gun in

his mouth?".

M. Five unaccounted for hours between the time the decedent

left work and was discovered dead.

N. Lack of blood at death scene.

0. No bullet.

P. No cadaveric spasm causing decedent to clench gun.

Q. The gun did not fly out of the decedent’s hand.

R. No chipped teeth noted by M.E.

S. No flashburns inside mouth noted by M.E.

T. The mortician lost the original embalming report and

diagram.

U. The decedent's glasses were discovered 13’ downslope from

his body.

V. Body neatly laid out; "as if it was in a coffin".

VI. Forensic Examinations

A. Unidentified latent print on note.

B. Unidentified latent print inside grip of suicide weapon.

C. Unidentified blonde head hairs.

D. Unidentified carpet fibers.

E. Unidentified stain on shirt. (shirt being resubmitted to

lab)

F. Unidentified gunpowder in scrapings from decedent’s shoes

and socks, and the paper that they were dried on.

The decedent’s head was moved.

No blood on suicide weapon.

No soil on shoes. (mica flakes)

Large semen stain in the decedent’s underwear.

Blood flowed uphill (video).

Excavation of site disputed.
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D.C. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

Date: I f

To: ’ we

Company Name:
 

Fax Number: Telephone Number:

FROM: C

Number of Pages: ’2 (including this cover sheet)

 
\

 Message:

 

 

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE _ ,

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hickman Ewing

John Bates

Dana Gillis

H Bransford

FOIA(b)7 — (c)

FROM: Brett KaVanaugh

CC: Any St. Eve

RE: Foster Grand Jury Schedule for Week of May 22. 1995

DATE: May 19, 1995

The following individuals will appear before the grand jury in Washington during the

week of May 22:

 

  
 

In addition, Dana, Russ, and I will begin the review of documents from Vincent Foster’s

offiee‘ on Wednesday, May 24, at the White House Old Executive Office Building. I cannot

previde a reliable estimate of how many hours, days, or even weeks the review will take.

FOIA(b)3 — Rule 6(e), Federal Rules of Criminal Procedure

FOIA # none (URTS 16333) Docld: 70105360 Page 6
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“”fFOIA(b)7 — (c)

5/19/95

From:| f"”fifl

To: Mark

Hick

Brett

Dana

re: Homicide Consultants

Due to the continued concerns and questions regarding whether

we have done everything possible in the Foster death investigation,

specifically with regards to the physical evidence, a possible

recommendation would be to obtain the service's of a panel of

"outside" homicide experts/consultants. The consultants would

primarily be used to review all of the interviews and physical

evidence to identify any potential investigative leads or forensic

examinations that we may have overlooked. jAdditionally, the

consultants could be asked to formulate a conclusion as to whether

the evidence overwhelmingly indicates suicide, and whether we have

been able to conclusively rule out homicide. Also, if it is still

an issue, the consultants could address jthe findings and

conclusions in the Western Journalism Center report of 4/27/95.

I would recommend a panel of at least three consultants for

the review. The following is a list of experienced, well—respected

homicide consultants:
5 -

Henry Lee

Vernon Geberth

Ronald Holmes
;

Dr. James Fox, Northeatern University.eriminology Dept.

Robert Hazelwood
5

Vincent DiMaio

I am familiar with all of the above individuals from their

various articles and.books about death investigations, and forensic

techniques in death investigations. Their teachings and theories

are the most modern, and consistent with "real—life" death

investigations, that I am familiar with. J can obtain additional

names from Behavioral Sciences, if necessary.

 

  
 

FOU\#none(URT516333)Doddz70105360Page7
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Hickman Ewing

John Bates

Dana Gillis

Russ Bransford

FROM: Brett Kavanaugh

CC: Any St. Eve

RE: Foster GTand Jury Schedule for Week of May 22, 1995

DATE: May 19, 1995

The following individuals will appear before the grand jury in Washington during the

week of May 22:

 

  
 

In addition, Dana, Russ, and I will begin the review of documents from Vincent Foster’s

office on Wednesday, May 24, at the White House Old Executive Office Building. I cannot

provide a reliable estimate of how many hams, days, or even weeks the review will take.

FOIA # none (URTS 16333) Docld: 70105360 Page 8
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D.C. 20004

telephone (202) 514-8688 . facsimile (202) 514-8802

Date:

 

TO: Ric/L {w} “5

Company Name:
 

Fax Number: Telephone Number:

FROM: 33 WQ‘l‘l’ Vow/Omen 03k

l 5 (including this cover sheet)

Message: we «“9 our 6. 30 me 0 \C 44?.

“WP Travel @4916 ACRE +—

Pepers . 7nd e. om ffl‘lr-Crancej

go We

Number of Pages:

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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TELECOPY COVER SHEET

OFFICE OF THE INDEPENDENT COUNSEL

1001 Pennsylvania Avenue, N.W., Suite 490N

Washington, D.C. 20004

telephone (202) 514-8688 facsimile (202) 514-8802

Date:

TO: Hi (11¢ 8”“ “:7

Company Name: I
 

 

 
  

Fax Number: Telephone Number:

FROM: EKE l‘ QUGMOlL/(h
g ./

Number of Pages: (including this cover sheet)

Message: FVI L Page 3 cer7Lain (V

\ u

can/es I’M-e some pause.

U I

 

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail. I
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010302 (Rev. 3—19-94)

-1-

OFFICE OF THE INDEPENDENT COUNSEL

23/29/95
Date of tmnscn’ption

KYLE ERIC CHADWICK was interviewed in a conference room

in the offices of the Office of the Independent Counsel (OIC),

1001 Pennsylvania Avenue, N.W., Suite 480 North, Washington, D.C.

(WDC). After being advised of the official identity of the

interviewing agent and the nature of the interview, CHADWICK

provided the following information:

In late April or early May of 1993, while CHADWICK was

a first year law student at Stanford Law School in California, he

heard about an opportunity to serve as an unpaid intern in the

White House Counsel’s Office (WHCO) in WDC. CHADWICK knew that

Associate White House Counsel CHERYL MILLS had attended Stanford

Law School, and he faxed a copy of his resume to her at the White

House. Because CHADWICK could not afford to travel to WDC to be

interviewed for an internship pesition, he was interviewed over

the telephone by MILLS and Associate White House Counsel BETH

NOLAN. There was a two to three week interlude between

CHADWICK's interview and his receipt of an offer of an

internship.

CHADWICK arrived in WDC in early June, possibly during

the first week of June, to begin his internship at the White

House. CHADWICK does not recall the exact date when he began his

internship. The summer was divided into two internship sessions,

and there were five to six interns working in the WHCO in each of

the two sessions. MILLS was generally the supervisor over the

, WHCO interns. While the interns were designated as working for

specific people on the WHCO staff, the interns rotated roles and

worked for a number of people during their internships. The

interns were given fairly discrete legal questions to work on.

They would typically be asked to write memoranda answering

specific questions posed by members of the WHCO staff. Some of

the interns were also given the opportunity to research policy

decisions.

Some of CHADWICK’s work involved photocopying of

statutes which were relevant to matters under consideration by

WHCO staff. The assignments given to interns were generally

 

mwmyMnm 6/29/95 m Washinqton, D.C. Fm# 29D-OIC—LR—35063

by SA RUSSELL T. BRANSFORD RTB:rtb Date dictated g29 / 95

FOIA # none (URTS 16333) Docld: 70105362 Page 11
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DIG-302a (Rev. 8-19-94)

29D-OIC—LR—35063

Cwmmmnwomsmor KYLE ERIC CHADWICK .On 6/29/95 .Pge 2
 

channeled through MILLS to ensure that the workloads assigned to

each of the interns were fairly equal. Each of the interns was

given a telephone and a desk at which to work. CHADWICK’S desk

was in an area resembling a reception area in the Old Executive

Office Building (OEOB). The area in which his desk was located

was next door to the suite where NOLAN and Associate White House

Counsel WILLIAM H. KENNEDY III had their offices. CHADWICK did

not perform any vetting work for administration nominees.

CHADWICK served at the White House for eight weeks.

His first four weeks were spent working for MILLS, the next two

were spent working for NOLAN, and CHADWICK worked his last two

weeks for Deputy White House Counsel VINCENT W. FOSTER, Jr.

FOSTER died during CHADWICK’s second week working for FOSTER.

CHADWICK’s last day of work at the White House was the Friday

following FOSTER's death, i.e., July 23, 1993.

When CHADWICK first arrived at the White House, there

was an orientation meeting for the WHCO interns conducted by

FOSTER and White House Counsel BERNARD W. NUSSBAUM. There was a

marked contrast in the personalities of NUSSBAUM and FOSTER.

NUSSBAUM was talkative and gestured quite a bit as he spoke.

FOSTER was very tightly controlled and had the appearance of a

highly successful president of a small town bank. FOSTER also

had an air of real propriety, and he told the interns that most

of the matters on which he worked at the WHCO were of such a

nature that he could not even discuss them with his wife.

. CHADWICK only spoke with FOSTER in person once during

the two weeks of CHADWICK’s assignment to FOSTER. This

conversation occurred early in CHADWICK’S first week working for

FOSTER, and it occurred in FOSTER's office in the West Wing of

the White House. CHADWICK had tried to telephone FOSTER on

CHADWICK’s first day working for FOSTER to obtain his work

assignments, but CHADWICK was unable to reach FOSTER. CHADWICK

believes he may have then met with FOSTER on Tuesday of that week

(July 13, 1993). FOSTER told CHADWICK that he had some health

care-related work that he wanted CHADWICK to perform. This work

involved finding sources of information and locating and making

copies of state statutes which were relevant to health care

issues. FOSTER held out a few newspaper clippings which related

to health care as an example of what he had in mind. FOSTER was

eating lunch in his office during this conversation, and CHADWICK

only spent approximately five minutes or a little more with

FOU\#none(URT516333)Doddz70105362Page12
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GIG-3023 (Rev. 8'19-94)

29D-OIC—LR-35063

Continuation of DIG-302 of KYLE ERIC CHADWICK , 0n 6 / 2 9 / 9 5 , Page 3
 

FOSTER. FOSTER seemed intent on CHADWICK comprehending what it

was that FOSTER wanted CHADWICK to do. This was the only

occasion when CHADWICK spoke with FOSTER in FOSTER’s office.

There were other occasions when CHADWICK might encounter FOSTER

in a hallway, but on such occasions CHADWICK and FOSTER would

just exchange greetings.

FOSTER’s physical appearance during this conversation

seemed about the same as CHADWICK recalled it having been during

the orientation meeting. CHADWICK does not recall observing any

changes in FOSTER’s personality or physical appearance during the

time that CHADWICK knew FOSTER.

CHADWICK usually had a difficult time reaching FOSTER

by telephone because FOSTER was so busy. When CHADWICK completed

an assignment for FOSTER, CHADWICK would usually send the

completed product to FOSTER via inter-office mail or CHADWICK

would place the work product in an envelope and leave it with a

guard at the West Wing.

On the morning of July 20, 1993, CHADWICK called FOSTER

regarding the project on which CHADWICK was working, which

involved the photocopying of statutes. CHADWICK was unsuccessful

in reaching FOSTER so he left a message asking FOSTER to call

him. CHADWICK recalls receiving a telephone message slip which

indicated that FOSTER had returned CHADWICK’S call at

approximately 12:40 p.m., at a time when CHADWICK must have been

away from his desk. CHADWICK called FOSTER back and was put

through to FOSTER. FOSTER said that he wanted a copy of the

complete statute which CHADWICK had located rather than just the

portion FOSTER had earlier requested. FOSTER commented in words

to the effect that, It seems like a good statute, don’t you

think? CHADWICK did not know how to respond to this question

since he has rarely attempted to characterize a statute.

CHADWICK felt at the time that FOSTER seemed "distracted" since

FOSTER had asked a question which seemed so out of character for

him. FOSTER was usually very businesslike and direct in his

conversations with CHADWICK, and FOSTER did not discuss personal

matters with CHADWICK or ask for CHADWICK’s opinions.

 
 

 CHADWICK does not recall any other details of this

telephone conversation with FOSTER. FOSTER did not say anything

else in the conversation which CHADWICK regarded as remarkable or

memorable. CHADWICK does not recall FOSTER’s voice or speech

FOU\#none(URT516333)Doddz70105362Page13

 
 



08/03/95 17:06 @202 514 8802 OIC —>->-> OIC LR , I005

OIC-302a (Rev. 8-19-94)

29D-OIC-LR—35063

Continuation of OIC—302 of KYLE ERIC CHADWICK . On 6 / 2 9 / 9 S , Page 4
 

sounding any different than usual.

The statute about which FOSTER had asked for CHADWICK's

opinion was a Florida statute relating to people waiving their

right to sue for tort after suffering certain types of injuries.

The statute had relevance to both health care issues and to tort

reform.

FOSTER also seemed to be distracted on one other

occasion when FOSTER asked CHADWICK to obtain a copy of a book

written by a Harvard University professor, whom CHADWICK believes

to have been PAUL WEILER. The book related to health care

issues. When CHADWICK inquired about obtaining a copy of the

book for FOSTER, he learned that a copy had already been sent to

the WHCO. CHADWICK believes FOSTER forgot that the WHCO was

already in receipt of the book.

CHADWICK did not have personal contact with FOSTER at

all on July 20, 1993, and he did not observe FOSTER at all on

that day. The office space in which CHADWICK was located was on

the first floor and south side of the OEOB. Because of the

location of CHADWICK’s office, CHADWICK would not have been able

to observe FOSTER leaving the West Wing of the White House.

Several days after FOSTER’s death, CHADWICK went to

lunch with MILLS in the White House mess. This lunch meeting was

on the day the FOSTER note was released to the media, but the

note had not yet been released at the time of the meeting. MILLS

did not offer any insights into FOSTER’s death other than to say

that FOSTER had been under a lot of pressure.

CHADWICK did not travel to Little Rock with other White

House staff members, and he did not attend FOSTER’s funeral.

CHADWICK knows of no information or events which should have

warned White House officials that FOSTER might take his own life.

There were two male interns who worked for FOSTER

during the early part of the internship period. GEORGE CANNON

was one of these males, but CHADWICK is unable to recall the name

of the other intern.

(At this point in the interview, CHADWICK was asked

about a number of former WHCO interns by name.) CHADWICK

furnished the following information:

FOU\#none(URT516333)Doddz70105362Page14
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JONATHAN KOPP was possibly a full—time employee of the

WHCO and may have been attending law school at Georgetown

University at night. KOPP was already serving at the WHCO prior

to the arrival of the WHCO interns, and he had possibly been

there during the entire spring of 1993. KOPP guided the WHCO

interns around the White House on their first day there.

MATTHEW FOGELSON would have worked for FOSTER at some

point. CHADWICK believes FOGELSON was attending law school at

New York University.

URSULA HALL was a female who attended the North Texas

School of Law.

DANIEL RAPPORT was a student at Yale University.

DANA HYDE had been a student at Hastings College of Law

prior to becoming a WHCO intern. CHADWICK had met HYDE once

before when she was working for the presidential campaign of

Governor BILL CLINTON. HYDE spoke of possibly transferring to

attend law school at either Georgetown University or George

Washington University. CHADWICK does not know if she actually

transferred.

There was one other intern but CHADWICK is unable to

recall the name of this person. CHADWICK believes this intern

attended law school at either Vanderbilt University or possibly

the University of Arkansas.

On further reflection by CHADWICK, DANA HYDE may have

been one of the interns who served in the second eight week

internship session during the summer of 1993.

GEORGE CANNON and the unknown male worked for FOSTER

the first two weeks of the internship period. It is possible

that DANIEL RAPPORT worked for FOSTER during the second two week

block of the first summer session. CHADWICK cannot recall who

worked for FOSTER the third two week block of the internship

period. There was no inherited work which was passed on from,

for example, FOSTER’s intern in the third block to the intern in

the fourth block (CHADWICK). The fact that CHADWICK tried to

contact FOSTER on CHADWICK’s first day of being assigned to

FOSTER reflects that CHADWICK was attempting to get his work

assignments.

FOIA # none (URTS 16333) Docld: 70105362 Page 15
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On July 21, 1993, CHADWICK learned of FOSTER’s death

the preceding night. CHADWICK was living with his brother in

Rockville, Maryland at the time. At approximately 8:00 a.m.,

CHADWICK was getting ready for work and listening to National

Public Radio when he heard the hourly summary of the top news

stories. The top story mentioned the death of the Deputy White

House Counsel. CHADWICK had not received notification of

FOSTER's death from anyone at the White House either that morning

or the night before.

Once CHADWICK arrived at the White House that morning,

there was still never a formal announcement of FOSTER'S’death.

It was as if it was assumed that everyone knew of FOSTER's death.

The full-time attorneys on the WHCO staff had a meeting that day

in a conference room in the OEOB. CHADWICK does not know if this

meeting occurred in the morning or afternoon. The interns and

the detailee attorneys from other agencies who.were serving on

the WHCO staff were not invited to attend this meeting. As the

full—time WHCO attorneys left the room following the meeting,

they were very quiet and appeared grief-stricken. CHADWICK does

not recall specifically who attended this meeting, but he does

not recall observing anyone leaving the meeting who was not an

attorney or at least a member of the WHCO staff. CHADWICK does

not recall CRAIG LIVINGSTONE attending this meeting.

CHADWICK had very little contact with LIVINGSTONE.

LIVINGSTONE addressed the interns on their first day at the White

House and cautioned them about proper handling of documents.

CHADWICK would occasionally see LIVINGSTONE in passing, such as

in the halls. CHADWICK has never spoken with LIVINGSTONE about

LIVINGSTONE’S activities following FOSTER’s death.

CHADWICK did not attend the address by President

CLINTON to White House employees, and he does not recall being

invited to attend it, although he did hear about it after it had

occurred.

CHADWICK cannot recall the name of an unpaid woman who

worked at a desk immediately outside MILLS’s office. This woman

spoke about her interest in obtaining full—time work at the White

House, but CHADWICK doubts that she would have been hired because

she had a poor attitude.

JENNIFER MILLER was an assistant to Associate White

FOU\#none(URT516333)Doddz70105362Page16
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House Counsel RON KLAIN. MILLER had just finished her first year

of law school at Stanford. Currently, MILLER may be taking some

time off from her law school studies to participate in the

CLINTON presidential campaign.

Neither KLAIN nor Associate White House Counsel CLIFF

SLOAN had receptionists working for them.

CHADWICK has been unable to locate the written

telephone message slip which notified CHADWICK of the return call

from FOSTER on July 20,1993. He had retained the slip for some

time but he was unable to find it prior to the instant interview

Without viewing the slip, CHADWICK cannot recall with certainty

what time FOSTER returned CHADWICK’: call, but it was no more

than five minutes either before or after 12: 40 p.m CHADWICK

knows of one more place where this message slip may be, and he

will advise the interviewing agent if he locates the slip.

CHADWICK has no knowledge or reason to believe that

FOSTER's death was anything other than a suicide.

CHADWICK is not currently employed since he is studying

to take the bar examination. A background investigation is

currently being conducted on CHADWICK because he will be going to

work at the United States Department of Justice in the Office of

Legal Counsel.

Based on observation and interview, CHADWICK is

described as follows:

Name: KYLE ERIC CHADWICK

Sex: Male

Race: White
 

Date of Birth:

Place of Birth:

Social Security

Account Number:

Residence: ~w”

   _Eome”§elephone:

FOIA # none (URTS 16333) Docld: 70105362 Page 17
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TO: Judge Starr

Mark Tuohey

Hickman Ewing/

John Bates

CC: Ed Lueckenhoff
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FROM: Brett Kavanaugh

RE: Foster Death Investigation

DATE: May 15, 1995

The following are the steps that Mark, Hickman, John, and I. discussed today as

possibilities for our continuing investigation of the physical evidence (as contrasted to state of

mind).

1. Fingerprint on Gun

We are currently attempting to obtain Mr. Foster Sri’s fingerprints from the military

records center. If that proves fruitless, we may attempt to find his fingerprints from the Foster

home in Hope. (If the fingerprint on the underside of the grip matched Mr. Foster Sr., that

obviously would be a very significant step in our investigation) it

2. Carpet Fibers

We may obtain carpet fibers from various sources and attempt to match them to the fibers

found on Foster. The possible sources are (a) his car; (b) the White House; and (c) his house in

Georgetown.

3. Search of Park for Bullet

We may search the entire park for the bullet.

FOIA # none (URTS 16333) Docld: 70105362 Page 18

 



4. Stains on Shirt

The FBI lab is currently testing Foster’s shirt to determine what if any material other than

blood was present on the shirt.

5. Palm Print on Note (more relevant to Foster documents investigation)

We may try to match the palm print on the note to Foster’s palm print. To do so, we

would need to find a palm print from Foster. That would not be easy, but we can consult the

lab and/or experts on the possibilities in this regard.

If we could not obtain a Foster palm print or if the prints did not match, we might obtain

palm prints from various other persons in logical order: (1) the Park Police officers who handled

the note; (2) Neuwirth, Gorham, Pond, Tripp, and Nussbaum; and (3) Williams, Castleton, and

Thomasson.
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May 3, 1995

2:50 pm

From: H. Ewing

To: B. Kavanaugh

re: "Safe House"

1. I was advised on the afternoon of May 2 by .... that the

alleged "safe house" was located in Merrywood on the Potomac, a

development located 100-200 yards from the back entrance to Fort

Marcy Park.

The house was in the name of FNU Wallace, an attorney close to

Bill Clinton. Or, the house was jointly in Wallace’s and Foster’s

names.

The caller told me he did not know how good this information

was, but wanted to pass it on.

2. I asked the caller where it was physically in relation to Fort

Marcy. I told him there was a subdivision west of the Park. He

simply repeated that it was 100-200 yards from the back entrance.

I got the impression that the caller was not familiar with the

layout of the Park or the surrounding area.

3. The caller called me back at 8:33 am on Wed., May 3, leaving

a voice mail: I have some more specifics on the safe house. I

called this person back at 12:02 pm and left my name and number.

4. At 2:45 pm this person advised:

The house is on Dogwood Street. It leads to a deadend in a

cul-de—sac. It is in Fairfax County.

On the left in the back of the cul-de-sac is a big white two

story house. It abuts Fort Marcy Park. This development is about

300 yards from the park.

There is a Larry Wallace, who is a big shot attorney.

Again, this information may not be accurate.

FOIA # none (URTS 16333) Docld: 70105364 Page 1
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Date:
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Company Name:
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Number of Pages: (including this cover sheet)

Message:

 

 

 

 

 

 

 

 

 

 

CONFIDENTIALITY NOTE

This facsimile is intended only for the person or entity to which it is addressed and may contain

information that is privileged, confidential, or otherwise protected from disclosure. Dissemination,

distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is
prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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Hickz.

Just a reminder that we should get the letter out to Miguel if

that has not already been done. Thanks.

Brett

'FOIA # none (URTS 16333) Docld: 70105366 Page 2
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October 2, 1995

Miguel Rodriguez

United States Attorney’s Office

JiuzZZL’/57§79
Sacramento, California , . 7 so

‘ f””*" " ,Mzzi;/

 

Dear Miguel:

I am writing to invite you to provide me or anyone else in
this Office with any facts, analyses, theories, or the like that
you have concerning the Foster death or any other matter under
investigation by this Office. As you know, we have been continuing
a thorough investigation of the death for many months now. As we
do so, we continue to be interested in any insights you may have.

Please contact me at 501-221-87¢5. If I do not answer, leave
a message on my voice mail or with a secretary, and I will return
your call promptly.

' I hope all is well at the United States Attorney’s Office, and
I look forward to hearing from you.

Sincerely yours,

Hickman Ewing, Jr;

Deputy Independent Counsel

FOU\#none(URT516333)Doddz70105366Page6
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MEMORANDUM

TO: Judge Starr

Mark Tuohey

Bill Duffey

Hickman Ewing

John Bates

FROM: Brett Kavanaugh

RE: Foster Investigations

DATE: March 4, 1995

At Friday’s meeting in Washington, decisions were made regarding certain aspects of the

Foster death investigation. I will summarize those decisions and then list other points for

discussion at our next team meeting.

Decisions

1. The Foster state of mind investigation necessarily must be a balance of

thoroughness against reasonableness. Striking that balance, Ken concluded that it would be

inappropriate at this juncture to issue a subpoena to the White House for "all documents to, from,

or referring or relating to Vincent W. Foster, Jr." Such a subpoena remains a future option,

however.

- -

2. The goal of the Foster death investigation is to attempt to determine to as high a

degree of certainty as is reasonably possible whether Foster’s death was a homicide or a suicide.

One factor to consider in making that determination is Foster’s state of mind prior to his death.

A troubled state of mind would be probative of suicide; 3 healthy state ’of mind would be

probative of homicide. Of course, a particular state of mind is not definitive proof of suicide or

homicide, but it nonetheless is a standard factor to weigh in death investigations.

With that in mind, the Travel Office is an important issue. It is well documented that the

Travel Office concerned Foster a great deal. The episode seems to haVe bothered him in two

different ways. First, he was angry and upset at the press, the FBI, and the White House for the

manner in which they portrayed the events surrounding the firing of the Travel Office employees

and the subsequent reprimands of various White House officials. Second, he appears to have

been concerned about the possibility of congressional hearings on the Travel Office.

With respect to Foster’s concern about potential congressional hearings, it is incumbent

upon us to determine the precise nature of his concern about the potentialhearings. Foster’s

FOIA # none (URTS 16333) Docld: 70105368 Page 1'
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brother-in-law Beryl Anthony has speculated that there might have been facts about the Travel

Office that were not publicly known and that Foster did not want to reveal to Congress and the

public. For that reason, it is necessary that we carefully examine all of the facts surrounding the

firings of the Travel Office employees.

At this point, however, it is important to note that we are not investigating the Travel

Office for the purpose of determining whether any individual inside or outside the White House

violated any federal criminal law in connection with the firing of Travel Office employees. Of

course, if we discover credible evidence of criminal wrongdoing with respect to the Travel Office

firings during the course of the Foster investigation, we might initiate such an investigation. If

so, we would immediately inform the Public Integrity Section because of their pending case

against Billy Dale, which might have to be suspended under 28 U.S.C. § 597. We also would

apply for an expansion of jurisdiction.

In light of the above, it would be appropriate at this juncture to issue a subpoena to the

White House for (1) all documents to or from Foster referring or relating to the Travel Office;

(2) all documents that both were within Foster’s office on July 20, 1993, an_d refer or relate to

the Travel Office; and (3) all documents referring or relating both to Vincent W. Foster an__d to

the Travel Office.

For next team meeting

1. (Foster death) Given the above discussion, we should discuss whether it would

be appropriate to issue a subpoena to the White House for Q1 documents referring or relating to

the Travel Office affair. Alternatively, we perhaps could issue a subpoena for all H. Clinton,

Kennedy, Watkins, Thomasson, Livingstone, and McLarty documents referring or relating to the

Travel Office.

2. (Foster death) Because Vince Foster apparently consulted Jim Hamilton, Jim

Lyons, and Susan Thomases about the Travel Office in the week prior to his death, we should

discuss whether to request a waiver of attomey-client privilege from the executor of Foster’s

estate (John Sloan).

3. (Foster documents and Foster death) We should discuss whether to subpoena the

White House for all documents that were within Vince Foster’s office, on his computer, within

his secretary’s office space, on his secretary’s computer, or in the Counsel’s safe on July 20,

1993. If we do not issue such a subpoena, we implicitly will have accepted the Nussbaum View

of privilege and relevance as to Foster’s office. If the White House objects to such a subpoena -

- as I am sure it will -~ we may want to offer a compromise whereby they would collect all such

documents and I would review them. But we need to review them afl -- regardless of the

sensitivity of such documents.
’

4. (Foster documents and Foster death) We should discuss whether to issue a

2
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subpoena or request to Jim Hamilton and Lisa Foster for all documents that were within Vince

Foster’s office, on his computer, within his secretary’s office space, on his secretary’s computer,

or in the Counsel’s safe on July 20, 1993. '

5. (Foster documents) We should discuss whether to subpoena from the White

House all e-mail, calendars, diaries, and message logs for the following people for the period July

15-July 30, 1993: Kennedy, Lindsey, McLarty, Burton, Williams, Gergen, Thomasson,

Livingstone, Scott, Neuwirth, Sloan, Nussbaum, Watkins, Quinn, Kennedy, Mills, Cerda, Nolan,

Gearan, Klain.

6. (Foster death) We should obtain or review Foster’s diary and any and all of

Foster’s calendars. We should also inquire about whether he used e-mail. Some of these

documents have previously been reviewed by the FBI, but I would like to examine them. (White

House, Lisa Foster, or Hamilton in possession).

7. (Foster death) We should discuss whether to issue subpoenas to Foster’s mother,

Lisa Foster, Foster’s children, Foster’s siblings, and Foster’s friends for documents that might

shed light on Foster’s state of mind 9; their perceptions of Foster’s state of mind (9g, letters

from Foster, letters to each other before or after Foster’s death, notes, personal diaries, etc.). I

would be uneasy issuing such subpoenas, but I would be more uneasy making definitive

conclusions about Foster’s state of mind without reviewing these relevant documents.

3
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distribution, or copying of this facsimile or the information herein by anyone other than the intended

recipient, or an employee or agent responsible for delivering the message to the intended recipient, is

prohibited. If you have received this facsimile in error, please notify us immediately by telephone and

return the facsimile by mail.
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Judge Starr

Mark Tuohey

Hickman Ewing

John Bates

- x x y. d Lueckenhoff

FROM “ErettKavanaugh

  

RE Summaryxofooster Meeting on 6-15-95

DATE: dune 16;“‘isss

We discussed‘th‘e follovii‘riéxat ourlxmeeting on Thursday, June 15.

1. We will search the paikgsd and:will coordinate this plan With the FBI lab

people and Henry Lee. There is a vervhigh chance that the bullet now is in the same place that

it landed on July 20, 1993. That being thecase, our attitude should be to do whatever is feasible

to find the bulle -- whether that includes searching beyond the park or searching "gtrees. If we

find the bullet,"=that would helph‘t‘o prove placeofdeath, which is an important issue.

.2 2. We will attempt to determine whethera.‘Foster family fingerprint is oi; the inside

'2" of the gun. We ‘\ erform a fingerprint search of-th'e‘iioster home in Hope to obtain prints.

In addition, Ed and agreed to think and consult‘FBLfingerprint
experts about other ways

”gto obtain prints of Foster 5 father. I encourage Ed andEto consult with the ‘M by;

fingerprint people in the Bureau to resolvé'rthis crucial issue. (We have been using an FBI agent

named Hupp; the lack of clarity of his fingerprint reports frankly gives me less than full

confidence that he is one of the best Bureau fingerprint examiners)
'1 ‘

.2 3. We agreed to have the IRS perform a full financial analysis of Foster. Ed will

take the lead in coordinating this with the IRS.“ land I will ensure that we gather all

eitisting financial information about Foster for the IRS.

 

. 4. We agreed to track down all of Foster's foreign travel. It shouldnot be difficult

to ‘obtain immediate information regarding all of Foster’s foreign travel. Ed and will

coordinate this step.

3

 

 

1 5. We will investigate an alleged Swiss bank account that was in Foster's name. Ed

andl Iwill consult with Mark in coordinating this investigatory step.
'2

 

6.

i
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in an investigation of this sort. At our meeting, however, this was more theory and speculation

than a proposed investigatory step. Indeed, no one suggested any concrete steps to pursue in this

i

re ard.

3

For

obvrous reasons, that is a delicate issue, one weshould discuss in detail before that interview

occurs.

Summary of My Views at this Stage

At this point, I am satisfied that Foster was sufficiently discouraged or depressed to

commit suicide. (Of course, that does not establish that he did in fact commit suicide.) I base

my conclusion on the fact that Foster was found with a list of three psychiatrists in his wallet,

the fact that Foster obtained a prescription on July 19 for an anti-depressant, and the many

witness interviews describing his state of mind in the days and weeks preceding his death.

As to exactly what fact or facts were causing Foster to be discouraged or depressed, we

have some answers, but there may well be more than we have learned at this point. I would be

very interested to hear suggestions from any of you about concrete investigatory steps that we

could pursue to discover other possible sources of Foster‘s discourage
ment or depression. (A full

financial analysis was one such good idea; as noted above, we will pursue that suggestion.)

As to the physical evidence, there are several steps that we and Dr. Lee are currently

pursuing -- some of which are discussed above. If we establish (1) that the gun was a Poster gun

and (2) that the shot was fired in the park, then I think we can be satisfied beyond a reasonable

doubt that Foster committed suicide in Fort Marcy Park. These two issues are therefore crucial

to the bottom line, and I think we should devote extraordinary efforts to resolving them.
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TO: BRETT KAVANAUGH Revised 5/30/95

FROM: SA RHA®V7*(Q

SUBJECT: DISCREPANCY LIST

The following list is offered as a comprehensive and itemized

outline of all of the noted discrepancies, inconsistencies, and

problems that have been identified in the Vincent W. Foster death

investigation to date. The outline is broken down into the

following areas: U.S. Park Police, Emergency Medical Technicians

(EMTs), the White House, Northern Virginia Medical Examiner,

Miscellaneous, and Forensic Examinations.

I. U.S. Park Police

A. No gunshot residue samples of the decedent’s hands.

B. Lack of complete documentation of the gunshot residues on

the left hand.

C. Poorly diagrammed death scene; lack of measurements.

D. No photo log; no documentation regarding who took what

photographs, and the total number of photos.

E.‘Death scene'35mm photos did not develop.

F. No documentation regarding the initial search of the

decedent's vehicle at the death scene— no inventory.

G. Photo of an unidentified briefcase next to a U.S.P.P.

vehicle.

H. Decedent's pager returned too soon; no records obtained

regarding previous pages.

I. Suicide weapon processed with dust prior to other

laboratory exams.

J. Inconsistent statements regarding moving and searching the

body. (Rolla, Braun, Simonello, Hodakaviec)

K. Inconsistent and poorly documented autopsy.

1. Morrissette's report.

2. No gunshot residue samples from hands.

3. No fingernail clippings/scrapings.

4. No major case prints of decedent (palms, sides and tops

of fingers).

5. No photo of left hand.

6. Possible contamination of evidence subsequent to autopsy

at M.E. Office.

7. Inconsistent statements regarding what was done to the

body prior to autopsy.

8. No description of body and clothing prior to autopsy.

l— Tuohey

l- Kavanaugh WI.

1- Gillis /7

1—Greene

1— ....._ q

@29D-LR—35063
—
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L. Possible contamination of evidence at U.S. Park Police

facility.

M. Poor interview and documentation of witnesses at death

scene (Doody and Feist).

N. Photo of an unidentified white male wearing plainclothes

at death scene.

0. Inconsistent statements regarding 'Vehicle doors being

locked/unlocked. (Braun, Rolla, Hodakievic, Simonello, Gavin)

P. All photographs not produced pursuant to initial subpoena.

Q. Inadequate and incomplete metal detector search by the

USPP. (Operators had no prior experience or training)

II. Inconsistent statements and observations of Fairfax County

Fire and Rescue personnel.

A. Wound on neck (Arthur: .45 cal. bullet hole.)

Gun under thigh.

Wound on upper right front of skull (Gonzales)>

Briefcase in vehicle.

Unidentified person in woods (Hall).

Vehicle doors locked.

Death scene photos do not accurately depict scene.

Two unidentified white males walking from death scene.

Color of gun was silver.

Type of gun was semiautomatic pistol (Arthur).

Statements of initial paramedics at scene regarding their

actions are inconsistent with Fairfax County paramedic protocols.

L. Report coded as a homicide (Ashford).

N
C
I
H
E
Q
'
U
E
U
U
Q
I
D

III. Medical Examiner

A. X—rays

l. Autopsy report indicates x—rays were taken.

2. Morrissette’s report indicates Beyer told him x—rays were

taken.

B. All individuals present at autopsy not indicated on

autopsy report.

C. No photographs of decedent’s left hand.

D. Inconsistent statements regarding removal of decedent’s

tongue and palate. (see I.7)

E. Inconsistent "on—scene" times reported for Dr. Haut; 7:40

pm and 7:15.

F. Stomach contents; no definitive digestion time, or

positive identification.

IV. White House

A. Foster’s office unsecured until 7/21/93, approximately

10:10 a.m.

l. Patsy Thomasson, Maggie Williams, Bernie Nussbaum search

Foster’s office.

Confidential trash bag removed and replaced.

Nussbaum enters office; removes small photo.

Pond rearranges papers on Foster’s coffee table.

Exclusive initial review of documents by Nussbaum.

I
I
I
U
O
U
j
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F.Torn note found one week later in briefcase previously

searched by Nussbaum.

G. Note not released to investigators until the following

week; a day after it was discovered.

V. Miscellaneous

A. CW's inconsistencies.

1. positioning of decedent’s hands.

2. no gun.

3. winecoolers and briefcase in vehicle.

4. trampled area around death scene.

5. does not see white car occupied.

B. Inconsistencies between Doody and Feist's statements.

C. No initial investigation of the park’s "second entrance".

D. No one heard a gunshot.

E. The gun exemplifies a "drop gun".

F. No matching ammo at the decedent’ s residence.

G. The decedent' s grip on the gun was not the simplest nor

the easiest to shoot himself in the mouth.

H. The decedent never previously spoke of suicide.

I. The decedent had no particular obsession, "dire

predicament", or one thing that would have put him over the edge.

J. The decedent had dealt with stress before.

K. The suicide weapon has never been positively identified as

belonging to the decedent.

L. Lisa Foster’ s initial spontaneous question "was the gun in

his mouth?".

M. Five unaccounted for hours between the time the decedent

left work and was discovered dead.

N. Lack of blood at death scene.

0 No bullet.

P. No cadaveric spasm causing decedent to clench gun.

Q. The gun did not fly out of the decedent’s hand.

R No chipped teeth noted by M.E.

S No flashburns inside mouth noted by M.E.

T The mortician lost the original embalming report and

U. The decedent’s glasses were discovered 13’ downslope from

V. Body neatly laid out; "as if it was in a coffin".

W. Fairfax Hospital Laboratory Supervisor statement re—

gunshot wound to middle of head.

VI. Forensic Examinations

A Unidentified latent print on note.

B. Unidentified latent print inside grip of suicide weapon.

C. Unidentified blonde head hairs.

D Unidentified carpet fibers.

E Unidentified stain on shirt. (shirt being resubmitted to

lab)

F. Unidentified gunpowder in scrapings from decedent’s shoes

and socks, and the paper that they were dried on.

G. The decedent’s head was moved.

FOU\#none(URT516333)Doddz70105372Page3



No blood on suicide weapon.

No soil on shoes. (mica flakes)

Large semen stain in the decedent’s underwear.

Blood flowed uphill (video).

Excavation of site disputed.

Helen Dickey telephone call to Roger Perry.

Inconsistent vegetation at death scene.

Committed suicide at an unfamiliar location.

No suicide note.

No previous mention of suicidal intent.

Ate lunch prior to committing suicide.

. Jeff McGaughey’s (intern) statements are inconsistent with

Officer Watson’s (they were together at death scene).

m
F
U
O
P
U
O
Z
Z
t
'
W
f
—
I
H
E
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Memorandum Office of the Independent Counsel

 

To : AC BRETT KAVANAUGH Date 7/10/96

From : SA JAMES T. CLEMENTE

Subject: FBI LAB REPORT ADDENDUM

After meeting with DR. HENRY LEE and representatives of

the OIC, the FBI Laboratory agreed to issue an addendum to their

previous lab report (dated May 9, 1994) concerning soil and fiber

evidence found on the shoes and clothing VINCENT W. FOSTER, JR.

This addendum details the prior findings of the FBI Lab with

greater specificity. In a criminal case, this kind of

specificity is usually provided through the testimony of FBI

scientists when the evidence is presented at trial. The FBI Lab

has provided this information at this time to assist the OIC in

making its report on FOSTER’S death.

The following is a summary of the attached addendum:

-In its original examination of FOSTER’S dress shirt, t—shirt,

boxer shorts, suit pants, belt, socks, shoes and the paper these

items had been wrapped in, the FBI Lab found trace amounts of

loose, unconsolidated soil.

—These trace amounts of loose, unconsolidated soil do not amount

to "coherent soil," which is soil that is held together as part

of the same mass.

-Only "coherent soil" can be used to make a soil comparison

because it is reasonable to conclude that soil that is held

together as part of the same mass, originated from the same

source or location. Conversely, loose, unconsolidated soil

can not reasonably be said to have originated from a single

source or location.

—When the sample of loose, unconsolidated soil is limited to

trace amounts, additional uncertainty is introduced into the

determination of source or origin of the sample.

—Mica was present in the trace amounts of loose, unconsolidated

soil found on or with the above items.

—This soil could have originated from the micaceous soil found at

Fort Marcy Park, however, since the sample is small and not

"coherent" no definitive source determination can be made.

FOU\#none(URT516333)Doddz70105374Page1



ITEM CARPET FIBERS FOUND

Q4 — Suit jacket

—1 pale gray delustered trilobal fiber

Q5 — Neck tie

Q8 — Dress shirt —1 gray delustered trilobal fiber

—1 blue delustered trilobal fiber

Q9 — T—shirt —No carpet fibers

QlO— Boxer shorts —1 white lustrous trilobal fiber

Qll— Suit pants & -Several tan delustered trilobal fibers

belt —1 gray/green delustered trilobal fiber

—1 greenish delustered round fiber

Q12— Black sock (w/ —1 white trilobal fiber

red and green)

Ql3— Black sock —No carpet fibers

(w/ gold toe)

Q14- Left shoe —No carpet fibers

Q15- Right shoe —1 white trilobal fiber

Q31— 2 Brown paper -1 white trilobal fiber

-1

sheets —1 red delustered trilobal fiber

In summary the following carpet fibers were found:

pale gray delustered trilobal fiber

gray delustered trilobal fiber

gray/green delustered trilobal fiber

greenish delustered round fiber

red delustered trilobal fiber

white lustrous trilobal fiber

white trilobal fibers

blue delustered trilobal fiber

—Several tan delustered trilobal fibers

—[10 + several] total carpet fibers of nine different colors and

types were found.

*No forensically significant number of one type of carpet fiber

was found.
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Memorandum Office of the Independent Counsel

 

To Judge Starr Date 8/15/98

All Attorneys

From Brett M. KavanaugliEK

Subject Slack for the President?

After reflecting this evening, I am strongly opposed to giving the President any ”break" in

the questioning regarding the details of the Lewinsky relationship —- unless before his questioning

on Monday, he either (i) resigns or (ii) confesses perjury and issues a public apology to you, I

have tried hard to bend over backwards and to be fair to him and to think of all reasonable

defenses to his pattern of behavior. In the end, I am convinced that there really are none. The

idea of going easy on him at the questioning is thus abhorrent to me.

What has especially convinced me of the appropriateness of obtaining his "full and

complete" testimony regarding the precise details of the relationship are the sheer number of his

wrongfiil acts. The President has disgraced his Office, the legal system, and the American people

by having sex with a 22—year—old intern and turning her life into a shambles —— callous and

disgusting behavior that has somehow gotten lost in the shuffle. He has committed perjury (at

least) in the Jones case. He has turned the Secret Service upside down. He has required the

urgent attention ofthe courts and the Supreme Court for frivolous privilege claims —— all to cover

up his oral sex from an intern. He has lied to his aides. He has lied to the American people. He

has tried to disgrace you and this Office with a sustained propaganda campaign that would make

Nixon blush.

He should be forced to account for all of that and to defend his actions. It may not be

ourjob to impose sanctions on him, but it is o_urjob to make his pattern of revolting behavior

clear -- piece by painful piece -- on Monday. I am mindful ofthe need for respect for the Office

of the President. But in my view, given what we know, the interests of the Ofiice of the President fl

would be best served by our gathering the fill] facts regarding the actions of this President so that

the Congress can decide whether the interests ofthe Presidency would be best served by having a

new President. More to the point: Aren't we failing to fulfill our duty to the American people if

we willingly "conspire" with the President in an effort to conceal the true nature of his acts?

***

 In light of all ofthat, I suggest at least some questions along the following lines (I leave



the best phrasing to others).

Did you tell Monica Lewinsky that she should deny the nature of the relationship that you

and she had?

If Monica Lewinsky says that you agreed to lie about your relationship with her, would

she be lying?

Would Monica Lewinsky be lying if she said that you told her after her name appeared on

the witness list: "You could always say you were coming to see Betty or that you were bringing

me letters"?

If Monica Lewinsky says that you inserted a cigar into her vagina while you were in the

Oval Office area, would she be lying?

If Monica Lewinsky says that you had phone sex with her on approximately 15 occasions,

would she be lying?

If Monica Lewinsky says that on several occasions in the Oval Office area, you used your

fingers to stimulate her vagina and bring her to orgasm, would she be lying?

If Monica Lewinsky says that she gave you oral sex on nine occasions in the Oval Office

area, would she be lying?

If Monica Lewinsky says that you ejaculated into her mouth on two occasions in the Oval

Office area, would she be lying?

If Monica Lewinsky says that on several occasions you had her give her oral sex, made her

stop, and then ejaculated into the sink in the bathroom off the Oval Office, would she be lying?

If Monica Lewinsky says that you masturbated into a trashcan in your secretary's office,

would she by lying?


