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Chairman Grassley, Ranking Member Leahy, and Members of the Committee, thank you for
inviting me to testify today. My name is Danielle Brian and I am the Executive Director of the
Project On Government Oversight (POGO). Founded in 1981, POGO is a nonpartisan
independent watchdog that champions good government reforms. POGO’s investigations into
corruption, misconduct, and conflicts of interest achieve a more effective, accountable, open, and
ethical federal government.
It’s been nearly four decades since Congress passed the Inspector General Act, establishing
independent watchdog offices throughout the federal bureaucracy to audit and investigate agency
programs, seek improvements to those programs, and root out waste, fraud, and abuse.
The work of an Inspector General (IG) office can be measured in dollars and cents, such as the
$14.8 billion that IGs recovered for U.S. taxpayers in fiscal year 2013.1 In other cases, effective
IG oversight goes beyond the numbers, shining a light on problems such as the FBI’s abuse of its
powers under the Patriot Act,2 the improper installation of systems to protect U.S. troops from
improvised explosive devices in Afghanistan,3 and a culture of corruption at the former Minerals
Management Service at the Interior Department,4 to name just a few examples.
IG offices are unique among federal watchdogs because they wear two hats, reporting both to
their agency heads and to Congress. Chairman Grassley, you and others have observed that IGs
serve as Congress’s “eyes and ears within the executive branch.”5
Recognizing the vital role that IGs play, POGO has worked for years to study and improve the
IG system.6 I testified recently about one major impediment to IG independence and
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effectiveness: long-standing vacancies at IG offices headed by acting leaders who are auditioning
for the permanent job.7
In my testimony today, I will highlight another threat to IG independence: agencies that limit or
delay IG offices’ access to records.

BACKGROUND: IMPORTANCE OF INSPECTOR GENERAL ACCESS
In order to serve as the eyes and ears of Congress—and, by extension, the American public—an
IG office must have an unrestricted view of the agency it oversees. This principle is enshrined in
Section 6(a)(1) of the Inspector General Act, which states that each IG office shall have “access
to all records, reports, audits, reviews, documents, papers, recommendations, or other
material…which relate to programs and operations with respect to which that Inspector General
has responsibilities under this Act.”8 And as the title of this hearing reminds us: all means all.
We recognize that some IG offices have misused or abused their oversight powers, which is why
it’s so important that Congress watch the watchdogs. But when an IG office makes a request for
agency records within the scope of its statutory responsibilities, including records that are
classified or otherwise protected from public dissemination, the office should not have to
negotiate with agency leaders for full and timely access. Agency records provide the raw
materials IG offices need to fulfill their statutory responsibilities. The very purpose of having an
independent IG is undermined if the office has to seek the agency’s permission in order to carry
out its mission. Agency actions that restrict an IG office’s access to records in turn limit
Congress’s and the public’s ability to oversee the executive branch and hold it accountable.
Many federal agencies handle records that are highly sensitive and legitimately withheld from
public dissemination. That doesn’t mean they should be withheld from IG offices, or by
extension from Congress, both of which offer independent oversight and recommendations to
improve agency operations. Secret agency programs are particularly susceptible to waste, fraud,
and abuse, but IG offices cannot uncover or correct these problems without access to agency
records. Agency actions that deny access to those records violate our system of checks and
balances.
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ACCESS BARRIERS AT THE JUSTICE DEPARTMENT
In 1988, when Congress extended the Inspector General Act to cover the Department of Justice
(DOJ) and other agencies, it placed a limitation on the DOJ Office of Inspector General’s (OIG)
authority.9 Under Section 8E of the Act, the Attorney General can prohibit the OIG from
carrying out an audit or investigation that would require access to sensitive information,
including ongoing civil or criminal proceedings, undercover operations, confidential sources,
intelligence or counterintelligence matters, or “other matters the disclosure of which would
constitute a serious threat to national security.” When the Attorney General exercises this
authority, she must provide a written justification to the OIG, a copy of which must be
transmitted to this Committee and others in Congress.10
OIG’s Track Record of Effective and Responsible Oversight
Although the Attorney General has the authority to quash DOJ OIG probes, the OIG has shown
that it can effectively and responsibly oversee some of the most sensitive DOJ operations.
OIG officials have stated that the office relied on grand jury materials and other sensitive records
when it examined the FBI’s potential targeting of domestic advocacy groups,11 the FBI’s efforts
to access records of reporters’ toll calls during a media leak probe,12 the President’s Surveillance
Program,13 and the firing of U.S. Attorneys,14 among other important and high-profile cases,
some of which were requested by Congress.15 The OIG has said that it “scrupulously protected
sensitive information and has taken great pains to prevent any unauthorized disclosure of
classified, grand jury, or otherwise sensitive information.”16 There’s been no evidence to indicate
that the OIG has been anything but responsible in its handling of sensitive cases.
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FBI’s Legal Objections
For years, the FBI has given the OIG unfettered access to some of its most sensitive records. But
this practice changed several years ago when FBI officials started raising legal objections to the
OIG’s authority.
In memos to the OIG, FBI lawyers cited provisions that generally restrict the dissemination of
grand jury materials, communications intercepted under Title III of the Omnibus Crime Control
and Safe Streets Act of 1968, consumer information collected under the Fair Credit Reporting
Act (FCRA), federal taxpayer information, child victim and juvenile court information, patient
medical information, Foreign Intelligence Surveillance Act information, foreign government and
international organization information, attorney-client information, human source identity
information, Bank Secrecy Act information, and information subject to non-disclosure
agreements, memoranda of understanding, and court orders.17
In some cases, the FBI said it would still be able to grant the OIG access, but that access would
be conditioned on the approval of FBI or DOJ officials. DOJ IG Michael Horowitz testified that
the FBI’s posture has impeded or delayed recent OIG investigations,18 including probes into
DOJ’s use of the material witness statute in international terrorism investigations,19 the FBI’s use
of national security letters to obtain records from telephone companies, Internet service
providers, financial institutions, and consumer credit reporting agencies,20 and the ATF’s
conduct in Operation Fast and Furious.21
The Attorney General and Deputy Attorney General ultimately decided to grant the OIG access
to requested records in those cases. But Horowitz has raised understandable concerns that this
process undermines Section 6(a) of the Inspector General Act, compromises the OIG’s
independence, results in delays, and consumes an inordinate amount of time for OIG and DOJ
personnel.22
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Related Access Disputes
The Justice Department is not the only agency that has delayed or tried to narrow an IG office’s
access to records in recent years.
In 2013, the Peace Corps’ then-general counsel issued a legal opinion that limited OIG access to
restricted reports of sexual assault. The opinion asserted that courts are the only entities
permitted to access the restricted information under the Kate Puzey Act,23 even though the law
explicitly requires the OIG to review how the agency handles these reports. That same year, the
Environmental Protection Agency’s OIG—which oversees the Chemical Safety Board (CSB)—
reported that the CSB was refusing to provide records of email communications among highlevel agency officials, and communications between those officials and outside counsel. CSB
officials raised concerns that the release of these records to the OIG would “waive the agency’s
attorney-client privilege vis-à-vis third parties adverse to the agency and the executive branch.”24
These OIGs were ultimately able to carry out their probes, but the extended process raised
serious concerns. Peace Corps IG Kathy Buller testified that it took “two years of discussions
with the agency and members of Congress, two congressional hearings, negative press coverage,
a hold being placed on the nomination of the Director, and, ultimately, the signing of a
memorandum of understanding (MOU) between the agency and OIG” for her office to obtain
access.25
In August 2014, 47 IGs—nearly two-thirds of IGs operating under the Inspector General Act—
sent a letter to Congress expressing their alarm over the access restrictions imposed on the DOJ,
EPA, and Peace Corps IG offices. “[R]estrictive readings of the IG Act represent potentially
serious challenges to the authority of every Inspector General and our ability to conduct our
work thoroughly, independently, and in a timely manner,” the IGs wrote. “Refusing, restricting,
or delaying an Inspector General’s access to documents leads to incomplete, inaccurate, or
significantly delayed findings or recommendations,” the IGs added, “which in turn may prevent
the agency from promptly correcting serious problems and deprive Congress of timely
information regarding the agency’s performance.”26
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Congress’s Attempted Fix
In the FY 2015 appropriations law, Congress stipulated that no funds could be used to deny the
DOJ OIG timely access to records.27 The OIG reported that this provision (Section 218) had
produced some positive results. Shortly after the law was enacted, the Drug Enforcement
Administration (DEA) gave the OIG access to previously contested records related to the DEA’s
use of administrative subpoenas and its Confidential Source program.28
However, the FBI continued to assert that the OIG was not legally entitled to grand jury, Title
III, and FCRA information, according to the OIG’s report.29 For instance, the FBI continued to
withhold materials from OIG investigations into alleged whistleblower retaliation,30 and from an
OIG probe to examine the FBI’s use of telephonic metadata collected under Section 215 of the
Patriot Act.31
DOJ’s budget request for FY 2016 seeks to remove the appropriations language clarifying the
OIG’s authority to access records. In an explanatory note, DOJ stated it was “unaware of any
specific materials that the OIG believed necessary to its reviews, but to which the OIG has not
been granted access.” The Department said it “intends to work with the OIG to develop statutory
language that would more clearly address the Inspector General’s concerns regarding access to
such information.”32 However, DOJ leadership “has made no attempt to provide the OIG with a
legislative proposal that the Department believes will resolve the legal issue,” the OIG
reported.33
OLC Defends Access Restrictions
Now the Justice Department’s Office of Legal Counsel (OLC) has concluded that the FBI was
correct to limit or delay the OIG’s access to sensitive records.34
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The OLC’s opinion states that the general access afforded by Section 6(a) of the Inspector
General Act is superseded by specific restrictions on the dissemination of Title III, grand jury,
and FCRA information. The OLC concluded, for instance, that the OIG may not be entitled to
obtain these records when conducting financial audits and other administrative and civil reviews
that are only tangentially related to DOJ’s criminal and law enforcement activities. “[N]either the
text of the IG Act, nor its legislative history, nor its general purpose offers a clear indication that
Congress intended to override the separate statutory confidentiality requirements,” the OLC
wrote.35 With respect to the appropriations measure prohibiting the Justice Department from
limiting the OIG’s access, the OLC said this was not “unambiguous” evidence that Congress
intended to repeal or amend the specific disclosure restrictions.36
Reactions to OLC Opinion
Chairman Grassley, you and other congressional leaders on both sides of the aisle have rightly
condemned the OLC’s opinion, according to which “all records” does not mean “all records.”37
POGO believes the opinion makes a mockery of the entire IG system: these offices cannot
possibly be effective watchdogs on behalf of Congress and the American public if agencies
restrict IG access to records, forcing them to negotiate with agency leaders for access on a caseby-case basis.38
In comments to POGO, Professor Charles Tiefer—a former deputy general counsel of the House
of Representatives—said the OLC opinion treats DOJ as if it were “above the law.” Under the
logic of the opinion, “DOJ can engage in any manner of abuses where the response should be
disciplinary or civil, or where the treatment of wrongful private entities or contractors should be
civil fraud penalties, and apparently DOJ would provide the information internally to its own
sympathetic officials but not to the more critical ones at OIG because it would say that OIG isn’t
criminally prosecuting,” Tiefer said. DOJ can now use the “Midas Touch” approach to turn
material secret by issuing or even threatening to issue a grand jury subpoena, he added.
Furthermore, he said, the opinion “will cover up any inadequacies or abuses or simple
incompetence or waste by the vastly expanded intelligence system since 9/11.”39
Louis Fisher, who worked for four decades at the Library of Congress as Senior Specialist in
Separation of Powers and Specialist in Constitutional Law, told POGO he does not find the
OLC’s opinion to be persuasive. He said the memo raises questions about whether DOJ would
even defer to clearer and more specific statutory language from Congress. “Basically, OLC
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argues that when some statutory limits conflict with other statutory limits, DOJ interpretations
will prevail over OIG access to agency documents,” Fisher said.40
At one point in its opinion, the OLC asserts that DOJ may disclose Title III information to OIG
agents “in connection with many, but not all, OIG investigations and reviews.”41 Fisher said this
language is “far too vague, giving DOJ on each case the power to grant or deny access to OIG.”
The OLC argues that the Inspector General Act does not provide a clear indication of
congressional intent. But, according to Fisher, the OLC’s opinion does not provide any clarity
when it comes to standards for OIG access. “The memo does not hang together,” he concluded.42
As it turns out, this is not the first time the OLC has challenged the authority of federal
watchdogs. Prior to the passage of the Inspector General Act, the OLC opined that the proposed
dual-reporting requirement of IG offices would violate the separation of powers doctrine, and
objected to the notion that IG offices would have “unrestricted access to executive branch
materials and information.”43 In another opinion, the OLC held that the GAO—then known as
the General Accounting Office—was restricted by law from accessing intelligence information.44
Years later, then-Comptroller General Gene Dodaro wrote that this opinion was hindering the
GAO’s ability to review the FBI’s counterterrorism program.45 It is hard to know how many
other OLC opinions have challenged the oversight powers of federal watchdogs, since the OLC
has not released all of its opinions to the public.46
The effects of the OLC’s latest opinion are already being felt within the IG community. The
Commissioner of the Internal Revenue Service (IRS) has cited the opinion to justify denying a
request from the Treasury Inspector General for Tax Administration related to the IRS’s
processing of search and seizure warrants.47 And the Commerce Department apparently deferred
to the OLC in denying a request from the Commerce IG’s office related to trade remedy
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determinations.48 These cases demonstrate that the OLC’s opinion has had immediate and
dangerous consequences for the independence of IG offices throughout the federal government.

OTHER LIMITATIONS ON OIG AUTHORITY
Some IG offices face additional restrictions that limit their ability to fully oversee agency
operations.
Competing Watchdogs
In a 2008 report on IG independence—based in part on a survey submitted to all statutory IGs—
POGO noted that “[s]everal agencies have, in addition to their IG office, another investigative
unit whose functions occasionally overlap with that of the IG.”49
For instance, under Section 8E(b)(3) of the Inspector General Act, the DOJ OIG is required to
refer to an internal investigative unit—the Office of Professional Responsibility (OPR)—any
“allegations of misconduct involving Department attorneys, investigators, or law enforcement
personnel, where the allegations relate to the exercise of the authority of an attorney to
investigate, litigate, or provide legal advice.”50
In a subsequent report, based on POGO’s review of data obtained under the Freedom of
Information Act, we found that OPR documented more than 650 infractions from fiscal year
2002 through fiscal year 2013, with the majority of matters falling under the categories of
recklessness or intentional misconduct. But the public would be hard-pressed to know which
Justice Department attorneys have crossed ethical or legal lines because OPR, as a matter of
policy, doesn’t release identifying information in its reports. The result is that DOJ, its lawyers,
and OPR are insulated from meaningful public scrutiny and accountability.51
It is hard enough for the DOJ OIG to do its job when it has to fight with Department leaders for
access to agency records. It’s even harder for the office to hold DOJ accountable when it is
legally restricted from investigating an entire category of alleged wrongdoing by DOJ personnel.
At the State Department, IG Steve Linick has testified that, “[u]nlike other OIGs, my office is
not always afforded the opportunity to investigate allegations of criminal or serious
administrative misconduct by Department employees.” Under Department guidance, the internal
Bureau of Diplomatic Security or Under Secretary for Management “may initiate an
48
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investigation without notifying us or giving us the opportunity to evaluate the matter
independently and become involved, if appropriate,” Linick said.52 Meanwhile, EPA IG Arthur
Elkins has raised concerns that an internal EPA unit, the Office of Homeland Security, was
conducting investigations of its own “without any legal authority to do so, thereby interfering
with—and in some cases fouling—OIG investigations.”53
We are concerned that these jurisdictional disputes, combined with agency actions that limit
access to records, can inhibit the ability of IG offices to conduct independent oversight.
Special Provisions to Quash OIG Oversight
As mentioned above, the Attorney General has the authority under Section 8E of the Inspector
General Act to prohibit the DOJ OIG from carrying out audits or investigations that would
require access to information concerning sensitive operations, including any “matters the
disclosure of which would constitute a serious threat to national security.”54 Top officials at other
agencies—including the Secretary of Defense, Secretary of the Treasury, Postal Service Board of
Governors, and Secretary of Homeland Security—have similar powers under the law.55
The DOJ OIG has stated that the special provisions in Section 8E “represent an acknowledgment
of the fact that the Department often handles highly sensitive criminal and national security
information, the premature disclosure of which could pose a threat to the national interests.”56 In
addition, the OIG has argued that the “exacting procedures” of Section 8E “represent an
extraordinary departure from the baseline rule that the Inspectors General shall have
unconditional access to documents and materials,” and “confirm that only the Attorney General,
and not the FBI, has the power to prohibit the OIG’s access to relevant documents and
materials.”57 It appears the Attorney General has rarely exercised this authority.58
We are concerned, however, that current and future agency leaders who have this power could be
tempted to abuse it, especially following the OLC’s opinion. Furthermore, these provisions could
encourage undue IG deference to agency leaders. In response to questions at his 2006
confirmation hearing, David Laufman, a nominee to become Inspector General at the
Department of Defense, told the Senate Armed Services Committee that the special powers
52
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afforded to the Secretary of Defense in the Inspector General Act required the IG to consult with
the Pentagon before issuing a report on sensitive national security matters. Then-Senator Carl
Levin (D-MI), who at the time was Ranking Member of the Committee, ended up opposing
Laufman’s nomination because of this response.59
Data Mismatch
Under the Computer Matching and Privacy Protection Act (CMPPA), IGs must get approval
from agency leaders in order to match the computer records of one federal agency against other
federal and non-federal records. At a hearing earlier this year, the IG of the Social Security
Administration explained how this law has limited his office’s ability to assess and recover
improper payments issued to ineligible recipients.60 The IG community has long sought an
exemption from the CMPPA so that IG offices can access records at other agencies without
getting approval from the very officials they are supposed to oversee.61

WATCHING THE WATCHDOGS
Although POGO is concerned about laws, regulations, and agency actions that limit the authority
of OIGs to fulfill their statutory mission, it is worth noting that some IG offices have failed to
live up to their mission. As I testified last week, some whistleblowers “have come to doubt the
[Department of Veterans Affairs] IG’s willingness to protect them or hold wrongdoers
accountable.”62 In another example, the Department of Defense (DoD) OIG is under
investigation by two federal offices that are reviewing whether the OIG improperly destroyed
evidence related to the leak investigation of NSA whistleblower Thomas Drake.63 The VA and
DoD’s watchdogs are also among the IG offices that have created barriers to their own work and
shielded their agencies from accountability by withholding or delaying the public release of
investigative reports.64 These cases remind us that Congress must constantly watch the
59
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watchdogs to ensure, for instance, that IG offices are not using their investigative powers in a
way that harms whistleblowers or protects the agencies.65

RECOMMENDATIONS
Clarify OIG Authority to Access Records
Some IGs have raised concerns about amending the Inspector General Act because they believe
the law has always been crystal clear about their offices’ authority to access agency records.66 In
light of the OLC’s opinion, however, we believe the time has come for Congress to reaffirm that
“all” means “all” in Section 6(a) of the Inspector General Act.
Specifically, Congress should consider taking action to clarify that IG offices shall be granted
access to all agency records notwithstanding any other existing or future law or any other
prohibition on disclosure, including but not limited to the federal rules of criminal procedure,
Title III, the FCRA, and laws such as the Kate Puzey Act that restrict the dissemination of
personally identifiable information.
In addition, Congress should specify that agencies do not waive the attorney-client or other
common law privileges when records are turned over to IG offices.
Empower the DOJ OIG to Investigate Allegations of Prosecutorial Misconduct
The DOJ OIG should be given the explicit authority to investigate allegations of misconduct
throughout the agency, including allegations of prosecutorial misconduct committed by DOJ
attorneys. IG Horowitz and his predecessors have repeatedly testified in support of this
proposal,67 and bipartisan legislation introduced last year by Senators Mike Lee (R-UT) and Jon
Tester (D-MT) would have given the OIG full authority to investigate allegations of attorney
misconduct had it passed.68
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Reconsider Whether Agency Leaders Should Have Authority to Quash OIG Oversight
Congress should ask the Government Accountability Office to review how the Attorney General
and other agency leaders have employed their authority under the Inspector General Act to
prohibit IG offices from carrying out audits or investigations that would require access to
information concerning sensitive operations. In light of the OLC’s opinion, it may be time for
Congress to reconsider whether agency leaders should have the explicit authority to unilaterally
quash OIG audits and investigations.
Exempt IG Offices from Data Matching Restrictions
Congress should exempt IG offices from the CMPPA so they can access records at other
agencies without getting approval from the very officials they are supposed to oversee. This is
one of several proposals included in bipartisan legislation introduced by Chairman Grassley, the
Inspector General Empowerment Act of 2015 (S. 579).69
Oversee the OLC
Not all OLC interpretations of law are made public, which is in itself a problem. Even Congress
might not be aware of every OLC opinion that legitimized agencies withholding information
against congressional intent. The Committee should take this opportunity to explore in greater
detail how the OLC has been used to shield agencies from oversight by IG offices, the GAO,
Congress, and other watchdogs. In addition, there should be stronger requirements for the OLC
to release its opinions to the public.
Watch the Watchdogs
Any expansion of IG authority should be coupled with other measures to hold IG offices and
agencies accountable, such as stronger protections for whistleblowers (including FBI
employees70), improved practices for investigating whistleblower retaliation claims, and stricter
transparency requirements for the online posting of IG reports.71 In addition, Congress should
investigate acting IGs who have become too cozy with the agency leaders they’re supposed to
oversee, and continue putting pressure on the White House and agency heads to fill IG vacancies
with independent and aggressive watchdogs.
Update OIG Reporting Requirements
POGO has long raised concerns that the Inspector General Act induces many IG offices to spend
a significant amount of time chasing “small-window” projects in order to boost their offices’
69
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metrics in semiannual reports (SARs) to Congress. In many cases, if an IG office can’t monetize
an issue, the office will often turn a blind eye to it, turn against the whistleblowers who brought
it to them, or turn it into a criminal case to boost the office’s referral metrics. Congress should
explore how to revamp these ineffectual reporting requirements so that IG offices have an
incentive to take on more meaningful work.
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