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Mr. Chairman, Ranking Member Leahy, Members of the Committee: I thank you
for the opportunity to testify at this momentous Hearing. The Committee has rightly
chosen to explore not just the qualifications of the nominee but also the proper role of the
office of Attorney General. I myself take no position on the ultimate question of whether
Loretta Lynch should be confirmed. Rather, I offer some observations on the proper role
of the Attorney General, and some comments, alas, on the ways in which, during the
tenure of Eric Holder, this Administration has fallen short of its constitutional obligations.
I. Advising The President
You have explored at length the Attorney General’s weighty responsibility to
supervise the various components of the Department of Justice. But, as you know, the
most important responsibility of the Attorney General is not the supervision of the tens of
thousands who work beneath her; it is the solemn counsel that she gives to the one who
works above. Her most important job is to give sound legal advice to the President of the
United States.
This is the one obligation that is imposed upon the Attorney General, as “principal
Officer,” by the Constitution itself. Under Article II, “The President . . . may require the
Opinion, in writing, of the principal Officer in each of the executive Departments, upon
any Subject relating to the Duties of their respective Offices.”1 Congress echoed this
constitutional obligation from the beginning, when it created the office of Attorney
General: “[T]here shall also be appointed a meet person, learned in the law, to act as
attorney-general for the United States, who shall be sworn or affirmed to a faithful
1
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execution of his office; whose duty it shall be . . . to give his advice and opinion upon
questions of law when required by the President of the United States . . . .”2 And today,
the statutory obligation is the same: “The Attorney General shall give his advice and
opinion on questions of law when required by the President.”3
The most important dimension of this function is to advise the President on the
scope of his executive powers and duties.4 And this aspect of the job is much harder than
it sounds. The President may ask his Attorney General: “May I do X?” or “How may I
do Y?” And the Attorney General should rightly explore all legal options for the
President to achieve his goals. But at the end of the day, if no legal options are available,
the Attorney General must be prepared to say: “No, Mr. President, you have no
constitutional power to do that.”
The fortitude—the rectitude—required to say “no” to the President is perhaps the
single most important job criterion for Attorney General of the United States.5 And I am
afraid that it is particularly important now, in an Administration that is inclined to press
the outer bounds of executive power.
In particular, the President is obliged to “take Care that the Laws be faithfully
executed,”6 but in the past six years, he has instituted several controversial policies that
are, I believe, in serious tension with this solemn obligation. Pursuant to authority
delegated by the Attorney General, the Office of Legal Counsel7 has produced at least a
few dubious8 opinions9 countenancing some of these policies. And, at least as far as we
know, there has been no word of protest from the current Attorney General.
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For the balance of my testimony, I will discuss the content of the President’s Take
Care Clause obligation, and I will try to put some of these recent controversial policies in
this proper constitutional context.10 I hope that the Committee will thoroughly explore
the nominee’s conception of faithful execution of the laws, and her resolve to advise the
President when he risks running afoul of this constitutional obligation.
II. The Take Care Clause
The relevant clause of the Constitution is the Take Care Clause: “The President …
shall take Care that the Laws be faithfully executed.”11 To put these recent controversies
in constitutional context, it is essential to understand the meaning and purpose of this
Clause. As always, it is best to begin by parsing the constitutional text.
First, notice that this Clause does not grant power but rather imposes a duty: “The
President … shall take Care…”12 This is not optional; it is mandatory. Second, note that
the duty is personal. Execution of the laws may be delegated, but the duty to “take Care
that the Laws be faithfully executed”13 is the President’s alone. Third, notice that the
President is not required to take care that the laws be “completely” executed; that would
be impossible given finite resources. The President does have power to make
enforcement choices—however, he must make them “faithfully.” Finally, it is important
to remember the historical context of the clause: English kings had claimed the power to
suspend laws unilaterally,14 but the Framers expressly rejected that practice. Here, the
executive would be obliged to “take Care that the Laws be faithfully executed.”15
With these principles in mind, it is possible to view recent controversies through
the proper constitutional lens. For this purpose, I shall focus on three recent examples—
though, sadly, there are many others that one could choose. I shall focus on the
Rivkin Jr. & Elizabeth Price Foley, Obama’s Immigration Enablers, WALL ST. J., Nov. 24, 2014, available
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President’s unilateral decision to suspend certain provisions of the Affordable Care Act,
on the President’s unilateral abridgement of the Immigration and Nationality Act, and on
the IRS’s targeting of the President’s political adversaries.
III. ObamaCare Suspension
On July 2, 2013, just before the long weekend, the Obama Administration
announced via blog post that the President would unilaterally suspend the employer
mandate of ObamaCare16—notwithstanding the unambiguous command of the law. The
statute is perfectly clear: It provides that these provisions become effective on January 1,
2014.17 The blog post—written under the breezy Orwellian title “Continuing to
Implement the ACA in a Careful, Thoughtful Manner”—makes no mention of the
statutory deadline.18
This blog post raises the question of what it means to “take Care that the Laws be
faithfully executed.” Certainly, the adverb “faithfully” gives the President broad
discretion about how best to deploy executive resources and how best to execute the laws.
And the precise scope of this discretion may be the subject of legitimate debate. But this
breathtaking blog post was not a mere exercise of prosecutorial discretion or a necessary
calibration of executive resources. This was a wholesale suspension of law, in the teeth of
a clear statutory command to the contrary. Whatever it may mean to “Take Care that the
Laws be faithfully executed,” it simply cannot mean declining to execute a law at all.
As if the suspension weren’t enough, President Obama’s comments about it on
August 9, 2013—claiming that “the normal thing [he] would prefer to do” is seek a
“change to the law”19—added insult to constitutional injury. Indeed, the President seemed
annoyed when The New York Times dared to ask him the constitutional question.20 As for
Republican congressmen who questioned his authority, Mr. Obama said only: “I’m not
concerned about their opinions—very few of them, by the way, are lawyers, much less
constitutional lawyers.”21 Mr. Obama made no mention of, for example, Iowa Sen. Tom
Harkin—a Democrat, a lawyer and one of the authors of ObamaCare—who asked exactly
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the right question: “This was the law. How can they change the law?”22 Senator Harkin’s
point, of course, is that a change like this is inherently legislative; it requires an
amendment to the statute itself.
But the President has been distinctly ambivalent about any such amendment. At
the time, he made a point of saying that he would like to “simply call up the Speaker” of
the House to request a “change to the law” that would achieve his desired delay.23 But the
truth, as the President knows, is that he wouldn’t even have needed to pick up the phone:
On July 17, 2013, the House of Representatives passed the Authority for Mandate Delay
Act (with 229 Republicans and 35 Democrats voting in favor).24 This would have
authorized President Obama’s desired suspension of the law.25
But President Obama did not actually welcome this congressional ratification. To
the contrary, this bill—which stood to fix the constitutional problem that he himself had
created—the President deemed “unnecessary”.26 Indeed, he actually threatened to veto
it.27 In this case, it appeared that the President would actually prefer to flout the law as
written, rather than support a statutory change that would achieve his desired result. This
seems an almost willful violation of the Take Care Clause.
IV. Immigration and Nationality Act Suspension
The second example, immigration, is almost an exact mirror of the first. In the
ObamaCare context, the President suspended an Act of Congress—a statute that was duly
passed by both Houses of Congress, and which he himself had signed into law. In the
immigration context, the situation is the opposite. Rather than declining to comply with a
duly enacted statute, the President has decided to comply meticulously—with a bill that
never became a law.
Congress has repeatedly considered a statute called the DREAM Act, which
would exempt a broad category of aliens from the Immigration and Nationality Act
(INA).28 The President favored this Act, but Congress repeatedly declined to pass it.29 So,
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on June 15, 2012, the President announced that he would simply not enforce the INA
against the precise category of aliens described in the DREAM Act.30 He announced, in
effect, that he would behave as though the DREAM Act had been enacted into law,
though it had not.31
Once again, the President does have broad prosecutorial discretion and broad
discretion to husband executive resources. But in this case, it is quite clear that the
President is not merely trying to conserve resources. After all, his Solicitor General
recently went to the Supreme Court to forbid Arizona from helping to enforce the INA.32
And exempting as many as 1.76 million people from the immigration laws goes far
beyond any traditional conception of prosecutorial discretion.33 More to the point, this
exemption has a distinctly legislative character. It is not a decision, in a particular case,
that enforcement is not worth the resources; rather it is a blanket policy which exactly
mirrors a statute that Congress declined to pass.34 To put the point another way, the
President shall “take Care that the Laws”—capital “L”—“be faithfully executed”—not
those bills which fail to become law. Here, in effect, the President is faithfully executing
the DREAM Act, which is not law at all, rather than the Immigration and Nationality Act,
which is supreme law of the land. The President cannot enact the DREAM Act
unilaterally, and he cannot evade Article I, section 7,35 by pretending that it passed when
it did not.
The President’s most recent immigration policy, which effectively exempts
several million more people from the Immigration and Nationality Act, is explicitly
justified in the same way. The President complains that Congress has failed to enact his
chosen policy into law, and this failure, he says, gives him license to decline to enforce
29
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the immigration laws as written.36 But the Take Care Clause has no such exception:37
“The President shall take care that the Laws”—even the ones he dislikes—“be faithfully
executed.”38
Indeed, the President himself made this exact point, eloquently, just a few years
ago:
America is a nation of laws, which means I, as the President, am obligated
to enforce the law…. With respect to the notion that I can just suspend
deportations through executive order, that’s just not the case, because
there are laws on the books that Congress has passed… There are enough
laws on the books by Congress that are very clear in terms of how we have
to enforce our immigration system that for me to simply through executive
order ignore those congressional mandates would not conform with my
appropriate role as President.39
More recently, in response to a heckler, the President expressly denied that he has “a
power to stop deportation for all undocumented immigrants in this country.”40 He
reiterated:
[W]e’re also a nation of laws. That’s part of our tradition. And so the
easy way out is to try to yell and pretend like I can do something by
violating our laws. And what I’m proposing is the harder path, which is to
use our democratic processes to achieve the same goal that you want to
achieve.41
What the President did not explain is how his current immigration policy is consistent
with that principle.
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V. IRS Targeting
The third example is troubling in a different way. As is now well known, the IRS
subjected Tea Party organizations to Kafkaesque scrutiny and delay, particularly in the
run-up to the last election. A House Oversight Committee hearing revealed that the IRS
Chief Counsel’s Office had played a key role.42 The Committee rightly zeroed in on this
fact, because the Chief Counsel is one of only two political appointees at the IRS,43
appointed by President Obama44 and confirmed by the Senate.45 But what was missing
from the hearing—and what has been missing from the commentary throughout—is the
constitutional context of this scandal.
The President has, of course, been at pains to distance himself from this scandal.
But, again, recall that the duty to “take Care” is personal. Execution of the laws may be
delegated; indeed, the Clause clearly contemplates that other officers—like the IRS Chief
Counsel—will do the actual executing. But the duty to “take Care that the Laws be
faithfully executed” is the President’s alone. For this reason, what the President knew
and when he knew it is, in a certain sense, beside the point; the right question is what he
should have known. It will not do for the President to say (erroneously) that the IRS is an
“independent agency” or to say (implausibly) that he learned about IRS targeting “from
the same news reports” as the rest of us.46 Not knowing what an executive agency is up
to—let alone not knowing that the IRS is, in fact, a bureau of an executive agency that
answers to the President—is not taking care that the laws be faithfully executed. If the
President was negligent in his supervision of the IRS (or somehow unaware that it was
subject to his supervision), then he failed in his duty to take care.
Now, again, it is true that the President is not required to take care that the laws be
“completely” executed; that would be impossible given finite resources. The President
does have power to make enforcement choices—however, he must make them
“faithfully.” If the President lacks the resources to prosecute all bank robbers, he may
choose to prosecute only the violent bank robbers; but he cannot choose to prosecute only
the Catholic bank robbers.47 Invidious discrimination is not faithful execution.
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Discriminatory enforcement on the basis of religion would have horrified the
Framers of the Constitution. But there is one kind of discrimination that would have
worried them even more—the one kind that could undermine the entire constitutional
structure: political discrimination. The single most corrosive thing that can happen in a
democracy is for incumbents to use the levers of power to stifle their critics and entrench
themselves.48 This is devastating to a democracy, because it casts doubt on the legitimacy
of all that follows. Ensuring that this does not happen is perhaps the single most
important imperative of the President’s duty to take care that the laws be faithfully
executed. If he gives only one instruction to his political appointees, it should be this: do
not discriminate on the basis of politics in your execution of the laws.
This, sadly, is the gravamen of the IRS scandal. Congress enacted a neutral
provision of the tax code, but an executive agency enforced it non-neutrally,
discriminating on invidious grounds. It discriminated against the Tea Party,49 the most
potent political force that the President’s party faced in the mid-term elections. It
discriminated against those who “criticize how the country is being run.”50 For good
measure, it reportedly discriminated against those “involved in … educating on the
Constitution and the Bill of Rights.”51 And it did all this while an embattled incumbent
President was running for re-election.52
The President may, alas, urge his supporters to “punish our enemies”53; but he
cannot stand oblivious while the IRS does just that. He may, alas, berate the Supreme
Court for protecting political speech54; but he cannot turn a blind eye while the IRS
muzzles his critics with red tape. He may, alas, call right-leaning groups a “threat to our
democracy”55—but the real, cardinal threat is unfaithful execution of the laws.
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52
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Conclusion
The President has a personal obligation to “take Care that the Laws be faithfully
executed.”56 The word “faithfully” is, perhaps, a broad grant of discretion, but it is also a
real and important constraint. The President cannot suspend laws altogether. He cannot
favor unenacted bills over duly enacted laws. And he cannot discriminate on the basis of
politics in his execution of the laws. The President has crossed all three of these lines.
Again, I take no position on the ultimate question of whether Loretta Lynch
should be confirmed. But I do hope that the Committee will thoroughly explore her views
about the President’s obligation to “take Care that the Laws be faithfully executed.”57
Above all, I hope that the nominee would, if necessary, tell the President when his
proposed policies would run afoul of this solemn constitutional obligation.

56
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Id. (emphasis added).
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