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ENV - GHG - AG letter to EPA Administrator J éckSon on methane estimates (Draft 9-2-2011).docx
Patrick —

Just a note to pass along the electronic version of the draft letter to Lisa Jackson at EPA. You'll note that this
version has some suggested cc recipients.

We have no pride of authorship, so whatever you decide to do on this is fine. We’re just glad to provide some
ideas.

If you have any questions, technical or otherwise, feel free to contact AJ Ferate or me. We'll be sure you have
the right people to talk with.

Have a nice holiday weekend.

William F. Whitsitt, Ph.D.

Executive Vice President
Public Affairs

Devon Energy Corporation
20 North Broadway, Suite 1500
Oklahoma City, OK 73102-8260
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From:
Sent: Wednesday, October 19, 2011 1:49 PM
To: Whitsitt, Bill

ce: ; I
Subject: Letter - Lisa Jackson - EPA - methane emissions

Hi Bill,

Thank you again for your kind assistance with General Bruning while he was in town. Scott
mentioned to Larry yesterday how much help you all provided.

['have an update for you on the methane emissions letter to Administrator Jackson. Great
news - It was in fact sent to Jackson on Oct. 12. We are, however, still drafting the "dear
colleague” letter advising states what we sent, why we sent it and encouraging them to do
so as well. We will get that letter out this week.

As you recall, the letter mentions incorrect assu mptions the EPA makes about Oklahoma
producers and their procedures during "flowback." Because of these state-specific
references, after discussing it, we felt it was better to encourage other states to look into
the matter and send their own, similar letter.

I'hope this is helpful. Please feel free to broadly circulate and reference Attorney General
Pruitt's letter. Please also do not hesitate to let us know how we can be of further
assistance,

Thank you again!
Crystal Drwenski
Chief of Staff

Qklahoma Office of iii iiiﬁiﬂiy General

Office:
Cell:
313 NE 21st Street, Oklahoma City, OK 73105




RE: Letter - Lisa Jackson - EPA - methane emissions
Whitsitt, Bill to: 10/19/2011 02:04 PM

Ce: ] s

Crystal -
Outstanding!

The timing of the letter is great, given our meeting this Friday with both EPA and the White House OMB
OIRA staff.

We also appreciate the flagging of the issue for other AGs.
Please pass Devon’s thanks to Attorney General Pruitt.

And it was our pleasure to help Jon.

William F. Whitsitt, Ph.D.

Executive Vice President
Public Affairs

Devon Energy Corporation

20 North Broadway, Suite 1500
Oklahoma City, OK 73102-8260
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From: Whitsitt, Bill

To:

Cc: Wright, Allen; Rockwood, Brent; Smith, Darren; Luedecke, Richard
Subject: RE: Notice of Intent to Sue

Date: 01/19/2013 12:57 PM

I’'m not sure. Let’s think about some input to EPA and OMB that might warn them that AGs from
producing states will be ready to engage — and that EPA should immediately acknowledge that its
methane emission estimates, that the states use as part of the suit justification, are erroneous.

Let us see what that might look like and then we’ll be back in touch.

Vor 74

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

devon

From: I (- S

Sent: Friday, January 18, 2013 9:01 PM
To: Whitsitt, Bill
Subject: Re: Notice of Intent to Sue

Thanks, Bill. Does mean there's now no action item for us to consider?

Patrick R. Wyrick
Solicitor General
Oklahoma Office of the Attorney General

Office 8
Cell
313 NE 21st Street, Oklahoma City, OK 73105

From: "Whitsitt, Bill"
Date: 01/18/2013 05:46PM
Subject: Notice of Intent to Sue

Hi, Patrick.

Feb-17-2017 000047
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| just let Genera Pruitt know that BLM is going to propose adifferent version of its federal
lands hydraulic fracturing rule thanks to input received — thanks for the help on this!

WEe Il see the new proposal sometime next week | believe and we'll be back in touch on
potential next steps.

Also, I’ ve attached a copy of the notice we discussed.

Vor 74

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

devon

Confidentiality Warning: This message and any attachments are intended only for the use of the
intended recipient(s), are confidential, and may be privileged. If you are not the intended recipient, you
are hereby notified that any review, retransmission, conversion to hard copy, copying, circulation or
other use of all or any portion of this message and any attachments is strictly prohibited. If you are not
the intended recipient, please notify the sender immediately by return e-mail, and delete this message
and any attachments from your system.

[attachment "Env - GHG - Methane Emissions - States Notice of Intent to Sue (12-11-
12).pdf" removed by Patrick Wyrick/OAG]
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From: Whitsitt, Bill

To: I
Ce: I

Subject: Potential AGs Response to NE States Notice
Date: 03/21/2013 08:37 AM

Attachments: Env - GHG - Methane Emissions -Seven States Notice AG Letter (Draft 3-21-13).docx
Env - GHG - Methane Emissions -Seven States Notice AG Letter (Draft 3-21-13).docx

Patrick —

Attached is a potential first-cut draft of a letter a (bipartisan if possible?) group of AGs might send to
the acting EPA administrator and some others in the Administration in response to the NE states’
notice of intent to sue for more E&P emission regulation.

It would be a shot across the bow, warning EPA not to not go down a negotiated-rulemaking or
wink-at-a sue-and-settle tee-up process. If sent, I'd suggest that it be made public, at least to the Hill
and to policy community publications.

It seems to me this would also be a logical outgrowth of the fossil energy AGs meeting and could be
powerful with a number of signers. It is also the kind of thing that in the future could be run through
the clearinghouse we discussed.

Please let me know what you and General Pruitt think, or if we can help further.

Vor 74

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

devon

Confidentiality Warning: This message and any attachments are intended only for the use of the
intended recipient(s), are confidential, and may be privileged. If you are not the intended recipient, you
are hereby notified that any review, retransmission, conversion to hard copy, copying, circulation or other
use of all or any portion of this message and any attachments is strictly prohibited. If you are not the
intended recipient, please notify the sender immediately by return e-mail, and delete this message and
any attachments from your system.
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[bookmark: _GoBack]DRAFT

I am (we are) writing to express my (our) very great concern that the Environmental Protection Agency (EPA), may consider discussions or negotiations with the States of New York, Connecticut, Delaware, Maryland, Rhode Island, Vermont and Massachusetts (collectively, the “Northeastern States”) to resolve their notice of intent (NOI) to file suit under section 304 of the Clean Air Act for EPA’s decision not to regulate methane emissions from new and existing of oil and natural gas drilling, production and processing facilities (“oil and gas facilities”).

In the first place, EPA should not enter into negotiations or discussions with the Northeastern States because, as discussed below, their claims are entirely without merit.  But should EPA decide otherwise, any discussions or negotiations should certainly include the State of _____________ and other states that actually have oil and gas operations and facilities.  Any discussions or negotiations with the Northeastern States to regulate methane emissions from oil and gas facilities would have a significant impact on the economy and citizens of _______________. 

Regulating methane emissions under the NSPS program would also be a marked departure from EPA’s historical practice and would require significant additional resources to implement at a time when state resources are already strained and overburdened.  Accordingly, it would be unconscionable for EPA to not include _____________ and other states with similar interests in any discussions with the Northeastern States.     

EPA’s NSPS are promulgated pursuant to Clean Air Act §111 (42 U.S.C. 7411) and §111(b)(1)(B) of the Clean Air Act requires EPA to review and revise, if appropriate, NSPS standards every eight years.  In its recent review of oil and gas facility emissions and promulgation of new NSPS Subpart OOOO, EPA declined to regulate methane emissions from oil and gas facilities; stating that it would continue to evaluate these emissions.  The Northeastern States rely on language from Clean Air Act §109, and a court decision interpreting this §109 language, to argue that EPA was required to articulate a decision on whether or not regulation of methane under Subpart OOOO was appropriate.  Section 109(d) requires EPA to “complete a thorough review” of air quality criteria and national ambient air quality standards (NAAQS) at five-year intervals.  While the §109(d) requirement that EPA “complete” a review may support a conclusion that EPA is required to articulate a determination at the conclusion of such review; the more permissive language of §111(b)(1)(B) that EPA simply review and revise NSPS standards, if appropriate, compels no such conclusion.  Moreover, §111(b)(1)(B) also provides that EPA need not review a NSPS standard if EPA determines that review “is not appropriate in light of readily available information on the efficacy of such standard.”   It is clear that the CAA §111 NSPS review requirements are quite different from the NAAQS §109(d) review requirements, and that EPA has much more discretion under §111 to review and revise NSPS standards.  EPA’s decision to continue to evaluate methane emissions from oil and gas facilities is entirely “appropriate” and consistent with the language of §111(b)(1)(B).

The Northeastern States also argue in their NOI that EPA was required to review and evaluate methane emissions from oil and gas facilities in their eight-year review of oil and gas facility emissions.  Arguably, the intent of §111, and certainly the historical implementation of §111 by EPA, has been focused on promulgation of standards for the criteria pollutants (NOx, SOx, CO, PM, ozone and lead).  It is quite telling that the only examples cited by the Northeastern States in their NOI of EPA revising existing NSPS to include additional air pollutants were examples of EPA regulating additional criteria pollutants under an existing NSPS. 

In addition, it is not clear that methane emissions from oil and gas facilities are major contributors of greenhouse gases.   The Northeastern States admit in their NOI that oil and gas facilities are responsible for only 5 percent of the CO2e annual emissions in the United States.  More recent information from industry studies and state evaluations (e.g. the 2012 Texas Commission on Environmental Quality oil and gas emission factors study), indicates that methane emissions from oil and gas facilities may be significantly lower than previous estimates. In fact, and more specifically, the EPA methane emission estimates related to the recent NSPS Subpart OOOO rulemaking cited by the Northeastern States, and justification for those estimates prepared in that process, have been strongly challenged by both mounting evidence, including voluminous data, and investigation conclusions of potentially serious flaws in EPA’s statistical methodology.



Moreover, the Northeastern States’ NOI does not adequately acknowledge the extent to which methane emissions from oil and gas facilities are controlled by existing EPA NSPS and other regulations.  EPA’s reduced emission completion requirements for gas wells in the recently promulgated Subpart OOOO would certainly capture and reduce methane emissions, as would the Subpart OOOO emission control requirements for storage vessels.  Emissions from compressors and engines are already subject to separate NSPS (Subparts IIII and JJJJ) and methane emissions from compressor blowdowns are regulated under EPA or state startup, shutdown and maintenance (SSM) regulations or permits.  The Northeastern States NOI admits, perhaps unwittingly, that methane emissions from oil and gas facilities are adequately controlled  by including an EPA statement that many of the (over 100) methane control technologies and practices identified by the joint EPA and industry Natural Gas STAR program have been implemented by industry.

With respect to the Northeastern States professed concern that these admittedly limited methane emissions from oil and gas facilities may result in more frequent and severe droughts and hurricanes as the basis for their NOI; it is worth noting that these are historically-documented recurring events and there is no evidence that they are occurring with greater frequency or intensity. Hurricane Sandy, alluded to obliquely in the Northeastern States NOI, was at the low end of hurricane intensity as a Category 2 hurricane. In light of this, perhaps the Northeastern States’ efforts and resources would be better spent preparing their states for the inevitable Atlantic hurricane rather than becoming needlessly overwrought about methane emissions from distant oil and gas facilities.           

In sum, regulation of methane emissions from oil and gas facilities is not “appropriate” because methane is not one of the criteria pollutants that have been regulated under the NSPS program and methane emissions from oil and gas facilities are being controlled in any event, in compliance with existing regulations implemented by __________ and other states, and as a result of voluntary industry efforts.  Given all this, it is abundantly clear that EPA should not succumb to the pressure intended by the Northeastern States’ NOI and undertake discussions or negotiations with them on this issue without the involvement of affected states such as ________________. 



From: Harder, Sheila

To: —
Subject: Contact person for a letter sent to the Office of Management and Budget
Date: 03/12/2013 01:56 PM

Hi Patrick!

| hope you are doing well!

| sent the information below to Melissa and Sarah Lenti and then Bill requested that | send it to you
as well.

Please see the following contact information for sending a letter to Jeffrey D. Zients, Acting Director
of the Office of Management and Budget. Please copy Mr. Boris Bershteyn on this letter. You
cannot hand-deliver a letter to Mr. Zients’ office and sending it by mail is a lengthy process. | called
their office and was directed to also send the letter by email to Mr. Zients” Confidential Assistant,

Roxana Moussavian, o I

If you would like to speak with Mr. Zients, please caII_ and ask for Roxana.

Mr. Jeffrey D. Zients, Acting Director
Office of Management and Budget

725 17 Street, NW
Washington, DC 20503

cc: Mr. Boris Bershteyn
Acting Administrator
Office of Information and Regulatory Affairs
Office of Management and Budget

725 17t Street, NW
Washington, DC 20503

If you have any questions or concerns please don’t hesitate to contact me.
Kind regards,

Sheila Harder
Executive Assistant to William F. Whitsitt, Ph.D.

Devon Energy Corporation
333 West Sheridan Avenue
Oklahoma City, OK 73102

I O
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From: Whitsitt, Bill

To:

Cc: Rockwood. Brent; Rosen. Rebecca

Subject: States' Intent To Sue on E&P Methane Emissions

Date: 03/12/2013 01:50 PM

Attachments: Env - GHG - Methane Emissions - States Notice of Intent to Sue (12-11-12).pdf

Env - GHG - Methane Emissions - States Notice of Intent to Sue (12-11-12).pdf

Thanks for the conversation...and here is the states’ letter to EPA.

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

devon

Confidentiality Warning: This message and any attachments are intended only for the use of the
intended recipient(s), are confidential, and may be privileged. If you are not the intended recipient, you
are hereby notified that any review, retransmission, conversion to hard copy, copying, circulation or other
use of all or any portion of this message and any attachments is strictly prohibited. If you are not the
intended recipient, please notify the sender immediately by return e-mail, and delete this message and
any attachments from your system.
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BY CERTIFIED MAIL
RETURN RECEIPT REQUESTED

New York Attorney General Eric T. Schneiderman
Connecticut Attorney General George Jepsen
Delaware Attorney General Joseph R. Biden, IT
Maryland Attorney General Douglas F. Gansler
Massachusetts Attorney General Martha Coakley
Rhode Island Attorney General Peter Kilmartin
Vermont Attorney General William H. Sorrell

December 11, 2012

Lisa P. Jackson

Administrator

Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N. W,
Washington, DC 20460

RE: Clean Air Act Notice of Intent to Sue for Failure to Determine
Whether Standards of Performance Are Appropriate for Methane
Emissions from Oil and Gas Operations, and to Establish Such Standards
and Related Guidelines for New and Existing Sources

Dear Administrator Jackson:

The States of New York, Connecticut, Delaware, Maryland, Rhode Island, and Vermont, and the
Commonwealth of Massachusetts, respectfully request that the Environmental Protection Agency remedy
its failure under the Clean Air Act to set performance standards for new sources and guidelines for
existing sources that curb emissions of methane from the oil and gas sector. EPA has determined that
emissions of this potent greenhouse gas endanger public health and welfare, and that processes and
equipment in the oil and gas sector emit vast quantities of methane. Moreover, EPA has compelling data,
including from 18 years of experience administering the Natural Gas Star Program, demonstrating that
many measures to avoid (or reduce) methane emissions from new and existing oil and gas operations are
available and cost-effective. Despite these findings, EPA has missed the applicable deadline for
determining whether standards and guidelines limiting methane emissions from oil and gas operations
under section 111 of the Clean Air Act are appropriate and for issuing such standards. EPA’s ongoing
failure to address the sector’s methane emissions violates the Clean Air Act and harms the health and
welfare of our residents.

I Background

From severe droughts and heat waves to a string of devastating storms in the northeast over the
last two years, it is becoming ever more apparent that increasing greenhouse gas pollution contributes to
climate disruption in the U.S. and around the globe. Methane is a very potent greenhouse gas -- pound for
pound, it warms the climate about 25 times more than carbon dioxide. EPA has found that the impacts of
climate change caused by methane include “increased air and ocean temperatures, changes in
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precipitation patterns, melting and thawing of global glaciers and ice, increasingly severe weather events,
such as hurricanes of greater intensity and sea level rise.” 77 Fed. Reg. 49,490, 49,535 (Aug. 23, 2011).
Oil and gas systems are the largest source of methane emissions in the U.S. and the second largest
industrial source of U.S. greenhouse gas emissions behind only electric power plants. For example,
methane emissions from this sector make almost one-fifth of the contribution to climate change that
carbon dioxide emissions from coal-fired power plants do. EPA must fully comply with its legal
obligations under the Clean Air Act to regulate emissions that endanger public health and welfare by
controlling this significant source of dangerous greenhouse gas pollution.

Section 111 of the Clean Air Act requires EPA to establish standards of performance governing
the emission of air pollutants from new sources in the oil and gas sector and to review, and if appropriate,
revise, those standards at least every 8 years. See 42 U.S.C. § 7411(b)(1)(B). As part of this 8-year
review, EPA had a mandatory duty (1) to make a determination whether standards covering methane
emissions are “appropriate,” and, (2) if it is appropriate, to promulgate standards. The Act and EPA’s
regulations also require EPA to issue emission guidelines covering the release of methane from any
existing oil and gas operations for which standards of performance have been issued. See id. § 7411(d);
40 C.FR. § 60.22(a).

EPA originally promulgated standards of performance for the oil and gas sector in 1985. The 8-
year deadline for reviewing these standards expired in 1993. EPA finally signed a rule to complete the
mandated review for oil and gas operations on April 17, 2012. 77 Fed. Reg. 49,490 (Aug. 16, 2012).
However, although the agency revised the standards for several pollutants, EPA did not make the required
appropriateness determination regarding methane, nor did EPA establish performance standards or
emission guidelines for methane emissions from this industrial sector.

Consequently, unless you promptly correct these failures, we intend to file suit in federal district
court against you as EPA administrator and EPA for failures to timely:

¢)) make the required determination whether standards of performance limiting methane
emissions from oil and gas sources are appropriate and, if so, failing to timely issue
revised performance standards limiting methane emissions from this source category; and

2) issue emissions guidelines for the control of methane emissions from existing oil and gas
sources.

Jurisdiction to adjudicate and enforce the Administrator’s failure to carry out non-discretionary
duties lies with the district court under section 304 of the Act. See Environmental Defense Fund v.
Thomas, 870 F.2d 892, 897 (2d Cir. 1989); Portland Cement Ass’'n v. EPA, 665 F.3d 177, 194 (D.C. Cir.
2011). This letter provides notice as required under section 304 of the Clean Air Act, 42 U.S.C. § 7604,
and 40 C.F.R. part 54. Unless EPA takes the required actions by the end of the applicable notice period,
we intend to bring a suit for EPA’s failure to perform the non-discretionary duties outlined in 42 U.S.C.
§§ 7411(b)(1)(B), 7411(d), and 40 C.F.R. § 60.22(a), and for the agency’s unreasonable delay in the
performance of these duties. The suit will seek injunctive and declaratory relief, the costs of litigation,
and may seek other relief.

II. EPA Failed to Perform Its Non-Discretionary Duties to Determine Whether Standards
of Performance for Methane Are Appropriate and, if so, to Establish Such Standards
and Related Emissions Guidelines.

Section 111 of the Clean Air Act requires EPA to establish “standards of performance” for
emissions of air pollutants from categories of new, modified, and existing sources. After EPA sets initial
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standards of performance for a listed category, section 111(b)(1)(B) imposes a timetable for EPA to
review and revise those standards: “The Administrator shall, at least every 8 years, review and, if
appropriate, revise such standards following the procedure required by the subsection for promulgation of
such standards.” 42 U.S.C. § 7411(b)(1)(B). EPA failed timely to review the standards of performance
that it initially established in 1985 for sources in the oil and gas sector, leading multiple groups to file suit
in 2009 to compel such review. That case, Wild Earth Guardians v. EPA, No. 1:09-CV-00089 (D.D.C.),
resulted in a consent decree setting forth a schedule for proposing any final revisions by November 30,
2011.

In August 2011, EPA proposed revisions to the oil and gas NSPS. 76 Fed. Reg. 52,738 (Aug. 23,
2011). EPA did not propose any standards for methane emissions, despite previously determining that
methane and other greenhouse gases endanger public health and welfare. 74 Fed. Reg. 66,496 (Dec. 15,
2009). Numerous organizations submitted comments on the proposed rule stating that EPA was required,
as part of its mandated 8-year statutory review, to determine whether it was “appropriate” to add
standards of performance for additional, previously-unregulated pollutants, such as methane, and, if so, to
revise them accordingly.

EPA signed a final rule revising some aspects of the oil and gas standards on April 17, 2012,
which was published in the Federal Register on August 16, 2012. 77 Fed. Reg. 49,490. EPA failed to
determine whether it is appropriate to establish methane standards. Instead, EPA stated that “[i]n this
rule, we are not taking final action with respect to regulation of methane. Rather, we intend to continue to
evaluate the appropriateness of regulating methane with an eye toward taking additional steps if
appropriate.” Id. at 49,513. The agency further stated that “over time,” it would assess emissions data
received pursuant to the recently implemented greenhouse gas emissions reporting program, but set forth
no timetable for taking final action to address methane emissions. Id.

EPA'’s failure to decide one way or another within the 8-year statutory review deadline whether it
is appropriate to revise the oil and gas NSPS to regulate methane emissions violates section 111(b)(1)(B)
of the Clean Air Act. That section imposes a clear-cut nondiscretionary duty of timeliness that requires
EPA to make a decision within the 8-year review period whether it is “appropriate” to revise the standards
to regulate methane, regardless of whether the substance of that decision is discretionary. The Second
Circuit Court of Appeals in Thomas, 870 F.2d at 900, held that substantially similar language contained in
section 109(d) of the Clean Air Act -- which provides that, at five-year intervals, EPA “shall complete a
thorough review” and “promulgate such new standards as may be appropriate”-- imposed a
nondiscretionary duty to make a decision. In that case, like here, EPA had declined to make any formal
decision to either revise or decline to revise the standards for a specific pollutant. EPA argued that its
non-decision was unreviewable by the D.C. Circuit under section 307 because it involved no decision or
other agency “action” and was also not subject to challenge in district courts under section 304 because it
was discretionary.” Id. at 896. The Court rejected EPA’s argument, holding that EPA may not leave the
matter “in a bureaucratic limbo subject neither to review in the District of Columbia Circuit nor to
challenge in the district court. /d. at 900. While the Court agreed that the “as may be appropriate”
language of section 109(d) provided EPA with discretion to determine whether revision was appropriate
and what the substance of those revisions should be, the presence of the language “shall complete” and
“required” in that section implied that the district court “has jurisdiction to compel the Administrator to
make some formal decision whether or not to revise the [standards].” Id.

Here, section 111(b)(1)(B) contains the mandatory term “shall” -- which applies to both of the
verbs “review” and “revise”-- and a clear-cut statutory deadline of “at least every 8 years.” Because EPA
cannot make any revisions without first completing its review, the language requires EPA to both
complete the review and make the revisions within the 8-year review period. Therefore, a district court





has jurisdiction to compel EPA to make a determination one way or another as to whether revision of the
oil and gas NSPS is appropriate and to issue any revision it determines is appropriate.

In addition, EPA has a mandatory duty to include in its 8-year review new pollutants like
methane that it has not previously regulated, but that it has since determined endanger public health and
welfare. It would be wholly inconsistent with the mandatory nature of section 111 if EPA could refuse to
address, as part of its 8-year review, air pollutants that are emitted by an already-listed source category
and that EPA has already determined endanger public health and welfare. Rather, the structure of the Act
demonstrates Congress’ intent that EPA thoroughly review and revise NSPS for a source category at least
every 8 years and not limit such review to making changes to existing standards, but instead require EPA
to enact more stringent air pollution requirements as circumstances change, as new information becomes
available regarding the adverse public health and welfare effects of air pollutants, and as new
technologies become available to control emissions of such pollutants. Congress contemplated the 8-year
review to encompass EPA’s revision of the standards to address other air pollutants, particularly those
emitted by a source category that, based on current information, are now determined to significantly
contribute to that source’s endangerment of public health and welfare and/or for which there is
demonstrated control technology available. Further, EPA’s past practice confirms that the agency must
consider during its 8-year review all of the air pollutants emitted by the source category under review and
. set NSPS for any of those pollutants that cause or contribute significantly to that source’s endangerment
of public health and welfare and for which there is demonstrated control technology. See 41 Fed. Reg.
3826-27 (Jan. 26, 1976) (addition of standards for SO, and CO in NSPS for primary aluminum reduction
plants); 42 Fed. Reg. 22506-07 (May 3, 1977) (addition of standards for NOx, SO,, and CO in NSPS for
lime manufacturing plants); 49 Fed. Reg. 25,106-07 (June 19, 1984) (addition of standards for PM, CO,
and hydrocarbon emissions in NSPS for fossil fuel-fired industrial steam generating units).

EPA failed to act on regulation of methane under section 111 despite possessing extensive
information that adding methane standards for oil and gas operations is “appropriate.” In prior 8-year
reviews of standards of performance under section 111, EPA has consistently applied two criteria in
determining whether it is appropriate to include a standard for a health- and welfare-endangering air
pollutant: (1) the extent of the source category’s contribution to the emissions of the pollutant, and (ii) the
availability of methods to reduce those emissions. See, e.g., 75 Fed. Reg. 54,970 (Sept. 9, 2010)
(finalizing new NO, standard for cement plants). Applying these criteria to the oil and gas sector
demonstrates that methane standards are appropriate at this time.

First, EPA has recognized that “processes in the Oil and Natural Gas source category emit
significant amounts of methane.” 76 Fed. Reg. at 52,756/1. Indeed, the proposal stated that the sector’s
methane emissions are equivalent to more than 328 million metric tons of carbon dioxide per year. Id. at
52,756/2. As aresult, oil and gas operations are the second largest industrial source of U.S. greenhouse
gas emissions, behind only electric power plants. Cf. 74 Fed. Reg. 16,448, 16,597 Table VIII-1 (April 10,
2009) (showing 2009 estimates of greenhouse gas emissions from other industrial source categories). As
EPA explained in the 2012 final rule, “methane emissions from the oil and gas industry represent about
40 percent of the total methane emissions from all sources and account for about 5 percent of all CO,e
[carbon dioxide equivalent] emissions in the United States, with natural gas systems being the single
largest contributor to United States anthropogenic methane emissions.” 77 Fed. Reg. at 49,535/2.
Although EPA projects that the standards adopted in the 2012 final rule for emissions of volatile organic
compounds (VOCs) and hazardous air pollutants will have the incidental benefit of also reducing annual
methane emissions by about 19 million metric tons COse, id. at 49,535/3, the vast majority of methane
emissions from this sector will remain uncontrolled.

EPA'’s failure even to consider directly controlling methane emissions through standards and
guidelines resulted in the omission of controls for certain operations that emit large amounts of methane.
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For example, EPA declined to establish standards for compressors and pneumatic controllers in the
natural gas transmission and distribution segment asserting that, although this equipment emits large
quantities of methane, much of the VOCs already have been removed by the time the natural gas stream
reaches these sources. See 77 Fed. Reg. at 49,522-23 (declining to regulate transmission and distribution
compressors because of “the relatively low level of VOC emitted from these sources”).

Second, there are readily available methods to reduce methane emissions. In fact, the high
methane content of these currently uncontrolled emissions means that adopting standards and guidelines
that require methane emissions controls would be cost-effective (or even profitable) at many of these
additional emission points. In the final rule, EPA recognized the economic value of emissions control
measures for oil and gas equipment that lead to the recovery of hydrocarbon products, including methane,
“that can be used on-site as fuel or reprocessed within the production process for sale.” 77 Fed. Reg. at
49,534/1. Indeed, EPA found that the rule “will result in net annual costs savings of about $11 million (in
2008 dollars).” Id. By ending the waste of methane at sources of emissions not covered by the standards
for VOC:s, standards of performance that address methane emissions directly likely would add to the
economic benefits of the rule. For instance, although compressors located at a wellhead or in the
transmission, storage, and distribution segment are not covered under the rule, 77 Fed. Reg. at 49,492/2,
EPA has determined that the payback period for compressor maintenance activities that reduce methane
emissions is a mere 1 to 3 months. See EPA, “Reducing Methane Emissions from Compressor Rod
Packing Systems” (Oct. 2006) at 1 (indicating payback periods from 1 to 3 months for compressor
maintenance activities that reduce methane emissions). In addition, through EPA’s voluntary Natural Gas
Star Program, EPA has worked with oil and gas companies to identify more than 100 cost-effective
technologies and practices to reduce methane emissions from sources of emissions not covered by the
rule. See http://www.epa.gov/gasstar/tools/recommended.html,

Section 111(d) of the Clean Air Act also requires EPA to address methane emissions from
existing sources, as well as from new and modified facilities. 42 U.S.C. § 7411(d)(1)(A). The Act
requires EPA to establish procedures under which each state submits to the agency a plan to adopt,
implement, and enforce standards of performance for existing sources for certain pollutants, and to
promulgate standards of performance under such plans. /d. § 7411(d). The existing source requirements
apply to those pollutants, such as methane, that have not been identified as criteria pollutants or hazardous
air pollutants, but that are regulated under the new source performance standards for a category of
sources. /d. § 7411(d)(1). Thus, the Act creates a direct connection between the new source standards
and those to be developed for existing sources.

EPA'’s regulations require the agency to publish “emissions guidelines” “which reflect[] the
degree of emission reduction achievable through the application of the best system of emission reduction
which (taking into account the cost of such reduction) the Administrator has determined has been
adequately demonstrated for designated facilities.” 40 C.F.R. §§ 60.21(e), 60.22(a, b). These guidelines
are implemented by state agencies who develop and submit to EPA plans to curb emissions of designated
pollutants from existing sources. Id. § 60.23(a); 42 U.S.C. § 7411(d)(1). EPA has issued emission
guidelines at the same time as new source standards for a listed category. See 62 Fed. Reg. 48,348 (Sept.
15, 1997) (standards of performance and emissions guidelines for hospital/medical/infectious waste
incinerators); 61 Fed. Reg. 9905 (Mar. 12, 1996) (same for municipal solid waste landfills); 60 Fed. Reg.
65,387 (Dec. 19, 1995) (same for municipal waste combustors).

In sum, EPA has failed to review and update as necessary the existing oil and gas standards.
EPA’s continuing failure to make a final appropriateness determination during its 8-year review and to
make the necessary revisions is contrary to section 111(b)(1)(B) of the Clean Air Act. See 42 U.S.C. §
7411(b)(1)(B). EPA’s failure to make an appropriateness determination also has prevented EPA from
fulfilling its duty to publish emissions guidelines covering methane emissions from existing facilities in
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the oil and gas sector. EPA’s continuing failure to publish these guidelines is contrary to section 111(d)
of the Clean Air Act and the regulations implementing that section. See 42 U.S.C. § 7411(d); 40 C.F.R. §
60.22(a). We are therefore providing notice that, as of 60 days from the date of this letter, we intend to
sue you as EPA administrator and EPA for EPA’s failure to take these non-discretionary actions.

III. EPA Has Unreasonably Delayed Determining Whether Standards of Performance
for Oil and Gas Operations Are Appropriate and, if so, Establishing Such Standards
and Related Emissions Guidelines.

As set forth above, section 111(b)(1)(B) imposes a non-discretionary duty on EPA to review and,
if appropriate, revise the NSPS for each category of sources, and section 111(d) and 40 C.F.R. § 60.22(a)
impose a non-discretionary duty to establish emissions guidelines covering existing sources. Even if
those provisions can be read to contain any ambiguity as to the deadline for these mandatory duties, EPA
has unreasonably delayed taking action on methane emissions from the oil and gas sector.

EPA has long known the significance of the oil and gas sector’s contribution to methane
emissions and the availability and cost-effectiveness of measures for reducing those emissions. EPA’s
knowledge that oil and gas operations are one of the nation’s largest methane sources dates to at least
1997, as the agency has published annual sector-by-sector inventories of U.S. greenhouse gas emissions
since 1997, covering emissions since 1990." Similarly, EPA has long had ample data on measures for
controlling methane emissions. For example, in 2008, EPA explained that because of its experience
implementing the agency’s Natural Gas STAR Program, a voluntary public-private partnership with the
oil and gas industry initiated in 1993, “many of [the] technologies and management practices” available to
control methane emissions from the sector “have been well documented (including information on cost,
benefits and reduction potential) and implemented in oil and gas systems throughout the U.S.” EPA,
Office of Air and Radiation, Technical Support Document for the Advanced Notice of Proposed
Rulemaking for Greenhouse Gases; Stationary Sources, Section VII at 30 (June 2008).

EPA has been actively engaged in rulemaking to revise the oil and gas sector standards of
performance at least since April 2010, when the agency began sending requests to visit regulated facilities
to gather information. See, e.g., Letter from K.C. Hustvedt, EPA, to Tom Monahan, ExxonMobil
Production Co. (Apr. 30, 2010) Docket No. EPA-HQ-OAR-2010-0505-0053. In response to the 2009
litigation discussed above, EPA proposed revisions to the standards of performance for oil and gas
operations in August 2011. 76 Fed. Reg. at 52,738. However, instead of drawing on the successes of the
Natural Gas Star Program to propose a course of action, or even soliciting comment on the issue, the
agency chose to ignore the problem. The proposal stated only that “[a]lthough this proposed rule does not
include standards for regulating [methane emissions], we continue to assess these significant emissions
and evaluate appropriate actions for addressing these concerns.” Id. at 52,756/2. Multiple parties filed
comments in November 2011 objecting to the failure to propose methane standards for this source
category. Commenters argued that EPA had abundant evidence that uncontrolled methane emissions
from oil and gas operations significantly contribute to atmospheric greenhouse gas pollution, that control
measures are available and cost-effective, and that methane standards therefore are appropriate and
legally required. See, e.g., Comments of Sierra Club et al. at 74-80 (Nov. 30, 2011) Docket No. EPA-
HQ-OAR-2010-0505-4240.

Notwithstanding these comments and the detailed information EPA already had in its possession,
the agency has failed to make any appropriateness determination regarding the oil and gas sector’s

! Links to each annual GHG emissions inventory are at
http://www.epa.gov/climatechange/emissions/usgginv_archive.html.
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methane emissions, or to propose or promulgate performance standards to meet its obligations under
section 111(b)(1)(B) of the Act with regard to the oil and gas sector’s methane emissions. EPA’s failure
to complete the rulemaking required under section 111(b)(1)(B) to address methane emissions from new
and modified oil and gas operations has also resulted in an unreasonable delay in establishing emissions
guidelines for the controlling methane emissions from existing oil and gas sector sources. EPA’s
unreasonable delay in issuing these guidelines in turn delays both the date by which states must submit
plans for the control of methane from existing oil and gas operations, 40 C.F.R. § 60.23(a), and the date
by which existing sources must comply with approved pollution control standards, see id. § 60.24(c).
Therefore, we are also providing 180-day notice that we intend to sue you as EPA administrator and EPA
for EPA’s unreasonably delaying final agency action to determine whether standards for methane
emissions from oil and gas operations are appropriate, to make the necessary revisions to 40 C.F.R. Part
60, and to issue emissions guidelines for methane emissions from existing oil and gas operations.

IV. Conclusion

EPA’s acknowledgement that oil and gas operations account for a large share of methane
emissions points to the urgent need to reduce these emissions. The agency’s long experience with control
strategies that recover methane emissions from oil and gas operations for productive uses confirms that
there are cost-effective measures for this source category that would provide an appropriate basis for
establishing a standard of performance for methane emissions. But EPA’s failure to make progress in
deciding whether standards are appropriate demonstrates that litigation may be needed to prompt the
required agency action. Accordingly, the States of New York, Connecticut, Delaware, Maryland, Rhode
Island, and Vermont, and the Commonwealth of Massachusetts, submit this notice of intent to sue for
EPA’s failure to complete the review of the standards of performance for oil and gas operations as
mandated by section 111(b)(1)(B) of the Clean Air Act and for the agency’s unreasonable delay in the
completion of that action. The States of New York, Connecticut, Delaware, Maryland, Rhode Island, and
Vermont, and the Commonwealth of Massachusetts, also give notice of their intent to sue for EPA’s
failure to complete the emissions guidelines for existing sources required by section 111(d) of the Clean
Air Act and EPA’s regulations at 40 C.F.R. § 60.22(a) and for the agency’s unreasonable delay in the
completion of that action.

We are willing to explore any effective means of resolving this matter without the need for
litigation. However, if we do not hear from you within the applicable time periods provided in section
304 of the Act, we intend to file suit in United States District Court.

Very truly yours,
FOR THE STATE OF NEW YORK FOR THE STATE OF CONNECTICUT
ERIC T. SCHNEIDERMAN GEORGE JEPSEN
Attommey General / Attorney General

By: ,/,'«‘f ol -
MICHAELJ. MYERS KIMBERLY P. MASSICOTTE
MORGAN A. COSTELLO MATTHEW 1. LEVINE
Assistant Attorneys General Assistant Attorneys General
Environmental Protection Bureau Office of the Attorney General
The Capitol 55 Elm Street
Albany, NY 12224 ' Hartford, CT 06106
(518) 473-5843 (860) 808-5250





FOR THE STATE OF DELAWARE

JOSEPH R. BIDEN, III
Attorney General

VALERIE M. SATTERFIELD
Deputy Attorney General
Delaware Department of Justice
102 West Water Street, 3rd Floor
Dover, Delaware 19904

(302) 7394636

FOR THE STATE OF RHODE ISLAND

PETER F. KILMARTIN
Attorney General

GREGORY S. SCHULTZ

Special Assistant Attorney General
Rhode Island Department of Attorney
General

150 South Main Street

Providence, RI 02903

(401) 275-4400 x 2400

FOR THE STATE OF MARYLAND

DOUGLAS F. GANSLER
Attorney General

MARY E. RAIVEL

Assistant Attorney General

Office of the Attorney General

Maryland Department of the Environment
1800 Washington Blvd., Suite 6048
Baltimore, Maryland 21230

(410) 537-3035

FOR THE STATE OF VERMONT

WILLIAM H. SORRELL
Attorney General

THEA J. SCHWARTZ
Assistant Attorneys General
Office of the Attorney General
109 State Street

Montpelier, VT 05609

(802) 828-2359

FOR THE COMMONWEALTH OF MASSACHUSETTS

MARTHA COAKLEY
Attorney General

CAROL IANCU

Assistant Attorney General
Environmental Protection Division
One Ashburton Place, 18th Floor
Boston, MA 02108

(617) 963-2428







Subject: RE: Re-proposed BLM Hydraulic Fracturing Rule

Clayton —

The re-proposed rule is actually in the review stage at OIRA (OMB’s Office of Information and regulatory Analysis)
prior to a version being approved for a second round of public comment.

Our goal is to have input to OIRA with a goal of its directing BLM to completely do away with the present thrust.

It is possible that OIRA will conclude its review very soon, hence our asks that calls be made to the head of OMB
and/or OIRA pretty quickly. Hope this helps.

I've attached the leaked version of the re-proposal that we’re working from.

BtV

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

devon

From: I (.

Sent: Thursday, March 28, 2013 11:37 AM
To: Whitsitt, Bill
Subject: Re-proposed BLM Hydraulic Fracturing Rule

Mr. Whitsitt,

Sorry to bother you but | have been unable to locate a Federal Register notice for the re-proposed BLM
rule on Hydraulic fracturing on public lands. | know AG Pruitt sent a letter to OMB on the rule on March
12, 2013 but | have been unable to determine when the comment period deadline is for the re-proposed
rule.

Do you know whether the re-proposed rule has been published in the Federal Register and if so, when
the public comment period ends?

Thank you in advance for any assistance.

Feb-17-2017 000040



P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Confidentiality Warning: This message and any attachments are intended only for the use of the
intended recipient(s), are confidential, and may be privileged. If you are not the intended recipient, you
are hereby notified that any review, retransmission, conversion to hard copy, copying, circulation or other
use of all or any portion of this message and any attachments is strictly prohibited. If you are not the
intended recipient, please notify the sender immediately by return e-mail, and delete this message and
any attachments from your system.

[attachment "Env - HF BLM Reproposed Rule Draft to OIRA (1-18-13) .docx" deleted by Clayton
Eubanks/OAG]

Feb-17-2017 000041



From: Clayton Eubanks

To: Whitsitt, Bill
Subject: RE: Re-proposed BLM Hydraulic Fracturing Rule
Date: 03/28/2013 01:24 PM

Thank you Bill, this helps! As you know, in addition to the letter we are trying to get a call with OMB set
up.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Tel:
Fax

From: "Whitsitt, Bill" >

To: |

Date: 03/28/2013 01:18 PM

Subject: RE: Re-proposed BLM Hydraulic Fracturing Rule

Clayton —

The re-proposed rule is actually in the review stage at OIRA (OMB’s Office of Information and regulatory Analysis)
prior to a version being approved for a second round of public comment.

Our goal is to have input to OIRA with a goal of its directing BLM to completely do away with the present thrust.

It is possible that OIRA will conclude its review very soon, hence our asks that calls be made to the head of OMB

and/or OIRA pretty quickly. Hope this helps.

I've attached the leaked version of the re-proposal that we’re working from.

GtV

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax

Feb-17-2017 000042
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From: Clayton Eubanks

To:

Subject: EPA Methane letter-7 States NOI

Date: 05/01/2013 10:42 AM

Attachments: FINAL EPA Methane Letter without sianature pages.docx
Mr. Whitsitt,

Attached is the final draft of the methane letter to EPA regarding the 7 NE States NOI to sue over the
regulation of methane emissions.

We have received good support on this and | would like to get the letter out in the morning. | thought we

should insert a sentence or two regarding the recent EPA report indicating their initial estimates on
methane emissions for two categories were too high.

Any suggestions?

Thank you.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Feb-17-2017 001698
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DRAFT



VIA Certified Mail and E-mail





		Acting Administrator Bob Perciasepe

Office of the Administrator

United States Environmental Protection Agency

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Mail Code:1101a

Washington, DC 20460

perciasepe.bob@epa.gov



		Gina McCarthy

Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency

EPA West

1200 Pennsylvania Avenue, NW

Mail Code: 6102T

Washington, DC 20460







RE:  A COMMUNICATION FROM THE STATES OF ALABAMA, ARIZONA, INDIANA, KANSAS, MONTANA, NEBRASKA, NORTH DAKOTA, OHIO, OKLAHOMA, SOUTH DAKOTA, TEXAS AND WEST VIRGINIA REGARDING POTENTIAL EPA SETTLEMENT DISCUSSIONS WITH SEVEN NORTHEASTERN STATES REGARDING THE REGULATION OF METHANE EMISSIONS

Dear Acting Administrator Perciasepe and Assistant Administrator McCarthy:

We are writing to express our very great concern that the Environmental Protection Agency (EPA), may consider discussions or negotiations with the States of New York, Connecticut, Delaware, Maryland, Rhode Island, Vermont and Massachusetts (collectively, the “Northeastern States”) to resolve their notice of intent (NOI) to file suit under section 304 of the Clean Air Act for EPA’s decision not to regulate methane emissions from new and existing oil and natural gas drilling, production and processing facilities (“oil and gas facilities”) under the New Source Performance Standards (NSPS) program.  EPA should not enter into negotiations with the Northeastern States because, as discussed below, their claims are entirely without merit.  

EPA has appropriately declined to regulate methane emissions from new and existing oil and gas facilities under the Clean Air Act.  EPA’s NSPS are promulgated pursuant to Clean Air Act §111 (42 U.S.C. 7411).  Under §111(b)(1)(B) of the Clean Air Act, EPA must review and revise, “if appropriate,” NSPS standards every eight years.  In its recent review of oil and gas facility emissions and promulgation of new NSPS Subpart OOOO, EPA declined to regulate methane emissions from oil and gas facilities, stating that it would continue to evaluate these emissions.  

In their NOI, the Northeastern States claim on several grounds that the EPA has erred.  They first rely on language from Clean Air Act §109, and a court decision interpreting this §109 language, to argue that EPA was required to articulate a decision on whether or not regulation of methane under Subpart OOOO was appropriate.  Section 109(d) requires EPA to “complete a thorough review” of air quality criteria and national ambient air quality standards (NAAQS) at five-year intervals.  

This argument fails in light of the language of §111(b)(1)(B).  While the §109(d) requirement that EPA “complete” a review may support a conclusion that EPA is required to articulate a determination at the conclusion of such review, the more permissive language of §111(b)(1)(B) that EPA simply review and revise NSPS standards, “if appropriate,” compels no such conclusion.  Moreover, §111(b)(1)(B) specifically provides that EPA need not review a NSPS standard if EPA determines that review “is not appropriate in light of readily available information on the efficacy of such standard.”   It is clear that the CAA §111 NSPS review requirements are quite different from the NAAQS §109(d) review requirements, and that EPA has much more discretion under §111 to review and revise NSPS standards.  EPA’s decision to continue to evaluate methane emissions from oil and gas facilities is entirely “appropriate” and consistent with the language of §111(b)(1)(B).

The Northeastern States also argue in their NOI that EPA was required to review and evaluate methane emissions from oil and gas facilities in their eight-year review of oil and gas facility emissions.  But this argument cannot be squared with the law or existing practice.  The intent of §111 arguably is, and the historical implementation of §111 by EPA certainly has been, focused on promulgation of standards for the criteria pollutants (NOx, SOx, CO, PM, ozone and lead) not methane.  It is quite telling that the only examples cited by the Northeastern States in their NOI of EPA revising existing NSPS to include additional air pollutants were examples of EPA regulating additional criteria pollutants under an existing NSPS. 

In addition, it is not clear that methane emissions from oil and gas facilities are major contributors of greenhouse gases.   The Northeastern States admit in their NOI that oil and gas facilities are responsible for only 5 percent of the CO2e annual emissions in the United States.  More recent information from industry studies and state evaluations (e.g. the 2012 Texas Commission on Environmental Quality oil and gas emission factors study), indicates that methane emissions from oil and gas facilities may be significantly lower than previous estimates. In fact, and more specifically, the EPA methane emission estimates related to the recent NSPS Subpart OOOO rulemaking cited by the Northeastern States, and justification for those estimates prepared in that process, have been strongly challenged by both mounting evidence, including voluminous data, and investigation conclusions of potentially serious flaws in EPA’s statistical methodology.

Finally, the Northeastern States’ NOI does not adequately acknowledge the extent to which methane emissions from oil and gas facilities are controlled by existing EPA NSPS and other regulations.  EPA’s reduced emission completion requirements for gas wells in the recently promulgated Subpart OOOO would certainly capture and reduce methane emissions, as would the Subpart OOOO emission control requirements for storage vessels.  Emissions from compressors and engines are already subject to separate NSPS (Subparts IIII and JJJJ) and methane emissions from compressor blowdowns are regulated under EPA or state startup, shutdown and maintenance (SSM) regulations or permits.  In fact, the Northeastern States NOI admits that methane emissions from oil and gas facilities are adequately controlled  by including an EPA statement that many of the (over 100) methane control technologies and practices identified by the joint EPA and industry Natural Gas STAR program have been implemented by industry.        

In sum, regulation of methane emissions from oil and gas facilities is not “appropriate” because methane is not one of the criteria pollutants that have been regulated under the NSPS program and methane emissions from oil and gas facilities are being controlled in any event, in compliance with existing regulations implemented by Alabama, Arizona, Indiana, Kansas,  Montana, Nebraska, North Dakota, Oklahoma, South Dakota, Texas and West Virginia as well as other states, and as a result of voluntary industry efforts.  Given all this, it is abundantly clear that EPA should not succumb to the pressure intended by the Northeastern States’ NOI and undertake discussions or negotiations with them on this issue. 

But even should EPA disagree on the merits of the Northeastern States’ claims, any discussions or negotiations should include other states that actually have oil and gas operations and facilities.  Any discussions or negotiations with the Northeastern States to regulate methane emissions from oil and gas facilities would obviously have a significant impact on the economy and citizens of those States.  Moreover, regulating methane emissions under the NSPS program would be a marked departure from EPA’s historical practice and could therefore require significant additional resources to implement at a time when state resources are already strained and overburdened.  For all these reasons, EPA must at a minimum include Oklahoma and other states with similar interests in any discussions with the Northeastern States.



Sincerely,







E. SCOTT PRUITT

Attorney General of Oklahoma
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From: Rockwood, Brent

To: ]
Cc: Whitsitt, Bill

Subject: RE: EPA Methane letter-7 States NOI
Date: 05/02/2013 04:55 PM
Attachments: EPAMethane050213.pdf

Clayton: I’m glad the Devon team could help, and thanks for all of your work on this.
Best regards,

Brent Rockwood
Director, Public Policy & Government Affairs

Devon Energy Corporation
333 West Sheridan Avenue
Oklahoma City, OK 73102

Direct
Mobile

devon

From: [ (ilto N |
Sent: Thursday, May 02, 2013 4:51 PM

To: Rockwood, Brent

Cc: Whitsitt, Bill

Subject: RE: EPA Methane letter-7 States NOI

| sent the letter today. The final version is attached.

Thanks for all your help on this.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Tel:

Fax

From: "Rockwood, Brent" >
To: | " >,

Date: 05/02/2013 04:27 PM

Feb-17-2017 001740
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OFFICE OF ATTORNEY (GENERAL
STATE OF OKLAHOMA

May 2, 2013
VIA CERTIFIED MAIL
& E-MAIL
Acting Administrator Bob Perciasepe Gina McCarthy
Office of the Administrator Assistant Administrator
United States Environmental Office of Air and Radiation
Protection Agency , U.S. Environmental Protection Agency
Ariel Rios Building EPA West
1200 Pennsylvania Avenue, N.W. 1200 Pennsylvania Avenue, NW
Mail Code:1101a Mail Code: 6102T
Washington, DC 20460 Washington, DC 20460
perciasepe.bob(@epa.gov McCarthy.gina@Epa.gov

Re: A COMMUNICATION FROM THE STATES OF ALABAMA, ARIZONA, INDIANA,
KANSAS, MONTANA, NEBRASKA, NORTH DAKOTA, OHIO, OKLAHOMA, SOUTH
DAKOTA, TEXAS, WEST VIRGINIA AND WYOMING REGARDING POTENTIAL EPA
SETTLEMENT NEGOTIATIONS WITH SEVEN NORTHEASTERN STATES REGARDING
THE REGULATION OF METHANE EMISSIONS

Dear Acting Administrator Perciasepe and Assistant Administrator McCarthy:

We are writing to express our very great concern that the Environmental Protection
Agency (EPA), may consider negotiations with the States of New York, Connecticut,
Delaware, Maryland, Rhode Island, Vermont and Massachusetts (collectively, the
“Northeastern States”) to resolve their notice of intent (NOI) to file suit under section 304
of the Clean Air Act for EPA’s decision not to regulate methane emissions from new and
existing oil and natural gas drilling, production and processing facilities (“oil and gas
facilities”) under the New Source Performance Standards (NSPS) program. EPA should
not enter into negotiations with the Northeastern States because, as discussed below, their
claims are entirely without merit.

EPA has appropriately declined to regulate methane emissions from new and
existing oil and gas facilities under the Clean Air Act. EPA’s NSPS are promulgated
pursuant to Clean Air Act §111 (42 U.S.C. 7411). Under §111(b)(1)(B) of the Clean Air
Act, EPA must review and revise, “if appropriate,” NSPS standards every eight years. In
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its recent review of oil and gas facility emissions and promulgation of new NSPS Subpart
0000, EPA declined to regulate methane emissions from oil and gas facilities, stating that
it would continue to evaluate these emissions.

In their NOI, the Northeastern States claim on several grounds that the EPA has
erred. They first rely on language from Clean Air Act §109, and a court decision
interpreting this §109 language, to argue that EPA was required to articulate a decision on
whether or not regulation of methane under Subpart OOOO was appropriate. Section
109(d) requires EPA to “complete a thorough review” of air quality criteria and national
ambient air quality standards (NAAQS) at five-year intervals.

This argument fails in light of the language of §111(b)(1)(B). While the §109(d)
requirement that EPA “complete” a review may support a conclusion that EPA is required
to articulate a determination at the conclusion of such review, the more permissive language
of §111(b)(1)(B) that EPA simply review and revise NSPS standards, “if appropriate,”
compels no such conclusion. Moreover, §111(b)(1)(B) specifically provides that EPA need
not review a NSPS standard if EPA determines that review “is not appropriate in light of
readily available information on the efficacy of such standard.” It is clear that the CAA
§111 NSPS review requirements are quite different from the NAAQS §109(d) review
requirements, and that EPA has much more discretion under §111 to review and revise
NSPS standards. EPA’s decision to continue to evaluate methane emissions from oil and
gas facilities is entirely “appropriate” and consistent with the language of §111(b)(1)(B).

The Northeastern States also argue in their NOI that EPA was required to review
and evaluate methane emissions from oil and gas facilities in their eight-year review of oil
and gas facility emissions. But this argument cannot be squared with the law or existing
practice. The intent of §111 arguably is, and the historical implementation of §111 by EPA
certainly has been, focused on promulgation of standards for the criteria pollutants (NOx,
SOy, CO, PM, ozone and lead) not methane. It is quite telling that the only examples cited
by the Northeastern States in their NOI of EPA revising existing NSPS to include additional
air pollutants were examples of EPA regulating additional criteria pollutants under an
existing NSPS.

In addition, it is not clear that methane emissions from oil and gas facilities are
major contributors of greenhouse gases. The Northeastern States admit in their NOI that
oil and gas facilities are responsible for only 5 percent of the CO,, annual emissions in the
United States. More recent information from industry studies and state evaluations (e.g. the
2012 Texas Commission on Environmental Quality oil and gas emission factors study),
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indicates that methane emissions from oil and gas facilities may be significantly lower than
previous estimates. In fact, since the Northeastern States filed their NOI, the EPA
Greenhouse Gas Inventory staff has reduced its methane emission estimates related to
natural gas exploration and production significantly. However, the reductions are in only
two of the thirty three relevant emission categories. Not yet addressed is EPA’s estimate for
methane emissions from well completions with hydraulic fracturing which are related to the
recent NSPS Subpart OOOO rulemaking cited by the Northeastern States. This single
category represents the largest contribution to the overall natural gas production sector
emissions estimate, but it has been assessed by industry and academia to be inaccurate. The
justification for those estimates has been challenged by mounting evidence, including
voluminous data, and investigation of potential flaws in the statistical methodology.

Finally, the Northeastern States” NOI does not adequately acknowledge the extent to
which methane emissions from oil and gas facilities are controlled by existing EPA NSPS
and other regulations. EPA’s reduced emission completion requirements for gas wells in
the recently promulgated Subpart OOOO would certainly capture and reduce methane
emissions, as would the Subpart OOOO emission control requirements for storage vessels.
Emissions from compressors and engines are already subject to separate NSPS (Subparts
1T and JJJJ) and methane emissions from compressor blowdowns are regulated under EPA
or state startup, shutdown and maintenance (SSM) regulations or permits, In fact, the
Northeastern States NOI admits that methane emissions from oil and gas facilities are
adequately controlled by including an EPA statement that many of the (over 100) methane
control technologies and practices identified by the joint EPA and industry Natural Gas
STAR program have been implemented by industry.

In sum, regulation of methane emissions from oil and gas facilities is not
“appropriate” under the analysis contemplated by § 111(b)(1)(B) and methane emissions
from oil and gas facilities are being controlled in any event, in compliance with existing
regulations implemented by producing states and as a result of voluntary industry efforts,
Given all this, it is abundantly clear that EPA should not succumb to the pressure intended
by the Northeastern States’ NOI and undertake negotiations with them on this issue.

But even should EPA disagree on the merits of the Northeastern States’ claims, any
negotiations should include other states that actually have oil and gas operations and
facilities. Any discussions or negotiations with the Northeastern States to regulate methane
emissions from oil and gas facilities would obviously have a significant impact on the
economy and citizens of those States. Moreover, regulating methane emissions under the
NSPS program would be a marked departure from EPA’s historical practice and could
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therefore require significant additional resources to implement at a time when state
resources are already strained and overburdened. For all these reasons, EPA must at a
minimum include Oklahoma and other states with similar interests in any negotiations with
the Northeastern States.

Sincerely,

E. Scott Pruitt
OKLLAHOMA ATTORNEY GENERAL
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Attorney General
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Subject: RE: EPA Methane letter-7 States NOI

Clayton: | just wanted to follow up to see if you needed anything else from the Devon team. Also,

when is AG Pruitt planning to send the letter?
Best regards,

Brent Rockwood
Director, Public Policy & Government Affairs

Devon Energy Corporation
333 West Sheridan Avenue
Oklahoma City, OK 73102

Direct
Mobile

devon

From: Whitsitt, Bill

Sent: Wednesday, May 01, 2013 1:29 PM

To:

Cc: Wright, Allen; Rockwood, Brent; Smith, Darren; Sandlin, Jesse
Subject: FW: EPA Methane letter-7 States NOI

Clayton —

Here you go. Please note that you could use just the red changes, or both red and blue (the latter being some

further improvements from one of our experts) or none.
Hope this helps.

Thanks for all your work on this!

William F. Whitsitt, Ph.D.
Executive Vice President
Public Affairs

Devon Energy Corporation

333 West Sheridan Avenue Suite 900
Oklahoma City, OK 73102

Direct
Fax
Mobile

Feb-17-2017 001741
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Oklahoma - State Sign On -Letter to DOI on BLM Revised Proposed Hydraulic Fracturing
Rule
Oklahoma - State Sign-on Letter to BLM-Revised Hydraulic Fracturing Rule.pdf

Follow up
Completed

Another sign-on opportunity. Attached is a letter we have prepared to the Department of Interior (BLM) on the
Bureau of Land Management's Revised proposed hydraulic fracturing rule to apply on federal and Indian lands under BLM
control. | think the letter speaks for itself and the issues involved. For a short synopsis, BLM previously issued a
proposed rule to regulate hydraulic fracturing on all federal and Indian lands, after comment and a strong push from
several States, Tribes, industry and trade groups, the BLM withdrew the proposed rule for revision. On May 24, 2013 the
BLM reissued a revised proposed rule, the revised rule, while incorporating some of the changes suggested in comments,
is still an unnecessary and over- burdensome rule that duplicates state efforts at an enormous cost to oil and gas

producers.



States have an excellent record of protecting the environment and public health, while simultaneously facilitating oil &
natusal gas development and promoting economic growth. Rather than force an unnecessary, one-size-fits-all regulatory
regime on top of carefully crafted state-specific programs, BLM should instead work with states on how best to address
any health, safety or environmental issues arising from hydraulic fracturing and related operations on federal lands by
deferring to proven state regulatory and enforcement programs. By focusing too much on achieving “consistent” regulation
(that we hear from DOI and BLM as being needed), rather than the best regulation, the BLM's proposal fundamentally
ignores local and regional differences among states. The attached Ietter also focuses on the Clean Water Act issues
inherent in the BLM proposed rule and questions whether the BLM has any authority to regulate state water resources.

The comment deadline for the proposed rule is August 23, 2013, if your State is interested in joining this letter please
let me know on or before AUGUST 19, 2013.

Thank you.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Tel:
Fax:(
|




Swanson, Co:z
|
From: _

Sent: Friday, August 23, 2013 10:43 AM

To: i i
Mattioli, Mark; Fox, Tim; VanDyke, Lawrence; Bennion, Jon; Darkenwald, Scott; Swanson,
cory, NN

Cc: 4 1 |

Subject: State Comment Letter on BLM Hydraulic Fracturing - Final

Attachments: BLM Hydraulic Fracturing Rule State Sign-on Letter 8-23-2013.pdf

All,

Attached is the final State comment letter to BLM on the proposed hydraulic fracturing rule.
Thank you for supporting the letter, Oklahoma sincerely appreciates it.

Have a great weekend.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Tel:
Fax




From: Melissa Houston

To: Allen Wright

Subject: Fwd: State Comment Letter on BLM Hydraulic Fracturing - Revised

Date: 08/23/2013 02:03 PM

Attachments: State Attorneys General Comment Letter-BLM Hydraulic Fracturing Rule 8-23-2013.pdf

State Attorneys General Comment Letter-BLM Hydraulic Fracturing Rule 8-23-2013.pdf

Sent from the iPhone of Melissa McLawhorn Houston

Begin forwarded message:

From: "Clayton Eubanks"

Cc: "Tom Bates" > "Melissa Houston"

> "Patrick Wyrick"

Subject: State Comment Letter on BLM Hydraulic Fracturing -
Revised

All,

This is the actual letter that is being mailed today and submitted to
Regulations.gov, same letter, same content,

Just on slightly different letterhead.

Thanks again.

P. Clayton Eubanks

Deputy Solicitor General

Office of the Attorney General of Oklahoma
313 N.E. 21st Street

Oklahoma City, OK 73105

Feb-17-2017 003638
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E. ScorT PrRUITT
ATTORNEY (GENERAL OF OKLAHOMA

August 23, 2013

The Honorable Sally Jewell

Secretary, U.S. Department of the Interior
1849 C Street, NW

Washington, DC 20420

Also mailed to:

U.S. Department of the Interior, Director (630)
Bureau of Land Management

Mail Stop 2134 LM

1849 C Street NW

Washington, D.C. 20240

Attention: 1004-AE26

And submitted via Regulations.Gov

RE: Comment From the Attorneys General of the States of Alabama, Alaska, Montana,
Oklahoma and West Virginia on Docket ID: BLM-2013-0002-0011 Oil and Gas; Hydraulic
Fracturing on Federal and Indian Lands

Secretary Jewell,

The undersigned Attorneys General of the States of Alabama, Alaska, Montana,
Oklahoma and West Virginia write to express serious concerns with, and strong objection to, the
U.S. Bureau of Land Management's (BLM) recently re-proposed rule to regulate hydraulic
fracturing operations on federal and Indian lands.

The states — and not the federal government — are best equipped to design, administer
and enforce laws and regulations related to oil and gas development. State regulatory programs
have been carefully designed to address state-specific issues and needs and are applied
consistently, regularly reviewed, and continuously subjected to thoughtful administrative
oversight. Importantly, the states have greater flexibility to respond to new information and
modify or update their rules, as they have demonstrated in recent years.

The BLM has failed to justify the need for new federal regulations and requirements
that will overlay the existing state programs in a burdensome and costly manner, beyond
simply asserting that it has the authority to do so. Currently, state regulators employ highly
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trained staff that efficiently oversees operations on state, federal and fee lands within our
borders and issues permits in a timely manner. This stands in stark contrast to a federal
program that is notorious for frequent and prolonged delays and persistent staffing challenges.
These will likely intensify once budget cuts are combined with onerous and unnecessary new
federal rules and requirements.

While the newly proposed rule introduces a provision allowing the BLM to approve a
"variance" when it determines that it would meet or exceed the effectiveness of the revised
proposed federal rule, the "variance process" is unclear and has neither been adequately
explained by the BLM nor analyzed by the states, industry or the public. We strongly urge that
rather than undertake an unnecessarily complicated new approach, the BLM instead defer to the
states on how best to address any health, environmental or safety issues arising from hydraulic
fracturing and related operations on these lands.

Moreover, we question whether the BLM has the authority to administer procedures,
reporting and engineering requirements for a range of well stimulation activities, including the
regulation and management of water resources. The sole authority to regulate these activities and
the protection and management of water resources resides with the states, and does not lie with
the BLM.

The Supreme Court has long recognized that regulation of land and water use "is a
quintessential state and local power."' Thus, "[if] Congress intends to alter the usual
constitutional balance between the states and the federal government, it must make its intention
to do so unmistakably clear in the language of the statute."*> Importantly, Congress has not
enacted any statute that gives BLM authority to pre-empt state water regulations.

On the contrary, federal statutes establishing limited federal regulation of water resources
expressly preserve state primacy. For example, the Clean Water Act (CWA) reflects the
Congressional policy "to recognize, preserve and protect the primary responsibilities and rights
of states to prevent, reduce and eliminate pollution, [and] to plan the development and use...of
land and water resources[.]3 The statute further states that "[e]xcept as expressly provided in this
chapter, nothing...shall...be construed as impairing or in any manner affecting any right or
jurisdiction of the states with respect to the waters...of such states."* Nowhere does the CWA
express a desire to adjust the federal-state balance. Similarly, the Safe Drinking Water Act
(SDWA) also emphasizes state primacy over drinking water regulation and enforcement.’

! Rapanos v. U.S., 547 U.S. 715, 738 (2006).

2 Will v. Michigan Dept. of State Police, 491 U.S. 58, 65 (1989). The statement in this opinion comes from parsing
two quotes together from a previous Supreme Court case, Atascadero State Hospital v. Scanlon, 473 U,S. 234, 242
(1985).

*33 US.C.A. § 1251(b).

*1d. § 1370.

342 U.S.C.A. § 300(f) et. seq.






In fact, under the Clean Water Act, agencies like BLM are expressly required to comply
with state water regulation—just as if they were private citizens. 6 Absent an express
displacement of the Clean Water Act’s requirement that BLM follow state water laws, BLM does
not have the unilateral authority to set aside state regulations and impose its own preferred water
pollution controls. Contrary to your agency’s assertion, the Clean Water Act is not superseded
by general language in the Federal Land Policy and Management Act (FLPMA),the Mineral
Leasing Act, and the Mineral Leasing Act for Acquired Lands that directs BLM to preserve
federal land. Such general language is insufficient to clearly override the more specific language
of the Clean Water Act. Nor does such general language otherwise demonstrate a congressional
intent to displace state water laws. BLM’s proposed rules thus impermissibly interfere with state
regulatory schemes and with the Clean Water Act.

Recognizing state jurisdiction over water resources, the CWA and SDWA carve out a
narrow role for the federal government and vest federal regulatory authority in the U.S.
Environmental Protection Agency (EPA). Thus, EPA shares, to a limited extent, state
responsibility for protecting water resources. But nothing in these statutes confers regulatory
authority over water resources on BLM. In a 2011 resolution, the Western States Water Council
underscored this point by stating that "any weakening of the deference to state water and related
laws is inconsistent with over a century of cooperative federalism and a threat to water rights and
water rights administration in all western states."

BLM rightfully recognizes that it does not have the state expertise or resources to regulate
water resources. In fact, BLM's Water Policy states the following:

o States have primary authority and responsibility for the allocation and management of
water resources within their boundaries, except as specified by Congress on a case-by-
case basis.

e In order to implement the BLM water policy of state water resources primacy, Bureau
personnel shall;

o Cooperate with state governments under the umbrella of state law to protect all
water uses identified for public land management purposes.

633 U.S.C. § 1323 (“Each department, agency, or instrumentality of the executive, legislative, and judicial branches
of the Federal Government (1) having jurisdiction over any property or facility, or (2) engaged in any activity
resulting, or which may result, in the discharge or runoff of pollutants, and each officer, agent, or employee thereof
in the performance of his official duties, shall be subject to, and comply with, all Federal, State, interstate, and local
requirements, administrative authority, and process and sanctions respecting the control and abatement of water
pollution in the same manner, and to the same extent as any nongovernmental entity including the payment of
reasonable service charges.”); Greater Yellowstone Coal. v. Lewis, 628 F.3d 1143, 1149 (9th Cir. 2010),






o Comply with applicable state law, except as otherwise specifically mandated by
Congress, to appropriate water necessary to manage public lands for the purposes
intended by Congress.

Despite the BLM's recognition of state primacy in this regard, the newly proposed
hydraulic fracturing rule is supposedly predicated on the need for ground and surface water
protections and imposes specific regulatory requirements concerning water resources. Yet the
BLM has no authority to approve or disapprove well stimulation activities to regulate operators'
use of water resources, or to require operators to mitigate impacts on water resources. Because
BLM has no jurisdiction to regulate water resources, BLM cannot demand information about
them. Indeed, BLM should eliminate all provisions that seek information about or impose
regulations on the use, transport, disposal or other activities involving waters.

Water management is only one example of the unnecessary and inappropriate federal
encroachment on state regulations and practices. We therefore request that the BLM:

o Identify any health, safety or environmental issues arising from hydraulic fracturing on
public lands that are not currently being addressed by state regulators before taking any
further action to finalize its rule.

o Carefully review the many state comments in response to the BLM's rule. Rather than
force an unnecessary "one-size-fits-all" regulatory regime on top of carefully tailored
state-specific programs, we further request that BLM instead defer to our state programs,
on federal lands, where these regulatory programs already exist.

Beyond the fundamental question of who is better equipped to provide the best
regulations, in light of the fiscal realities we face, and in view of current and future budget
constraints, the BLM should partner with the states to the greatest extent possible, to leverage the
existing state programs, resources and infrastructure.

This is an extremely important matter to our states and we appreciate your serious
consideration. Please contact us for any additional information or if you have any questions.

Sincerely,

S0

Scott Pruitt






Luther Strange
Attorney General
State of Alabama
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Michael C. Geraghty
Attorney General
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Tim Fox

Attorney General
State of Montana
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Patrick Morrisey
Attorney General
State of West Virginia
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Tommy Beaudreau, Acting Assistant Secretary, Land and Minerals Management, DOI
Neil Kornze, Principal Deputy Director, BLM

Jamie Connect, Acting Deputy Director (Operations), BLM

Mike Nedd, Assistant Director, Minerals and Realty Management, BLM

Steven Wells, Division Chief, Fluid Minerals Division, BLM








The Next Page Contains the Attachment to Question 16:

Redacted and Unredacted Excerpts from the Letter That Woodlands Compounding
Pharmacy Sent to TDCJ



Dear Sirs and Madam:
| am the owner and pharmacistd mMW
the pharmacy that has provided with vials of compou ;

Based on the phone calls | had with mrdingitamqmﬂhrm
drugs, including statements that she me, my belief that this information

Dear Sirs and Madam:

| am the owner and phamacist-in-charge of the Woodlands Compounding Pharmacy,
the pharmacy that has provided TDCJ with vials of compounded pentobarbital.

Based on the phone calls | had with Erica Minor of TDCJ regarding its request for these
drugs, including statements that she made to me, it was my belief that this information

[.]

would be kept on the “down low” and that it was uniikel that
my pharmacy provided these drugs. Based on
ensure it would be private. However, the S misrepresented this fact
because my name and the name of my pharmacy are all over the internet. Now
that the information has been made public, | find myself in the middle of a firestorm thal
| was not advised of and did not bargain for. Had | known that this information would be
made public, which the State implied it would not, | never would have agreed fo provide
the drugs to the [l

it would be discoverad that
requests, | took steps to

wmldbohaptunh’domwwmatitwnunllmlymntitwnuldhodimadm
my pharmacy provided these drugs. Based on Ms. Minor's requests, | took steps to
ensure it would be private. However, the State of Texas misrepresented this fact
because my name and the name of my pharmacy are posted all over the internet. Now
that the information has been made public, | find myself in the middie of a firestorm that
| was not advised of and did not bargain for. Had | known that this information would be
mm,mmmwumﬁmlmuurmuhamwwmida
the drugs to the TDCJ.
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