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1. It is my understanding that China is considering revising its competition laws to make 

it an unfair business practice for one party to use a comparative advantage related to 

capital, technology, distribution networks, or other factors to gain advantage over 

another party that cannot easily switch business partners.  This broad comparative 

advantage standard, if implemented, will likely chill much pro-competitive conduct.  Do 

you agree that China and other countries could use the ambiguities in the FTC’s 

current enforcement principles for unfair methods of competition under Section 5 as 

justification for implementing their own broad and unrestrained unfair competition 

standards? 

No, I do not.  The Section 5 Statement is a significant and positive tool for the FTC in 

efforts to demonstrate to international competition regimes, including China, how to limit 

problematic application of unfair methods of competition authority that injure 

competition.  I do agree that China and other international antitrust regimes look to the 

FTC and DOJ Antitrust Division, as well as other jurisdictions, when implementing their 

own competition laws.  It is critical that the FTC and DOJ are careful not only to adopt 

sensible competition policies but also to be mindful of how they discuss their 

enforcement and policy decisions.   

However, it is important to understand that the FTC Section 5 Policy Statement reduces 

rather than increases ambiguities in interpreting its unfair methods of competition 

authority.
1
  China or other competition regimes from around the world looking to the 

United States experience with unfair methods of competition thus should draw the lesson 

that a broad and unbounded unfairness authority was widely viewed as problematic.  This 

unbounded unfairness authority was ultimately replaced with a bounded authority 

tethered to the consumer welfare standard and economic principles that are the 

foundation of modern antitrust analysis.  The FTC experience with unfair methods of 

competition therefore, cannot logically and should not serve as a justification for 

implementing standards that are in tension with the underlying purpose of the law.  

Having issued guidelines, the FTC is now in a much better position to engage 

internationally when it attempts to persuade international regimes that non-competition 
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factors are not appropriate for antitrust analysis, and that economic analysis and an 

effects-based approach should be the lodestar of unfair competition enforcement. 

In my current role as the Executive Director of the Global Antitrust Institute at George 

Mason University School of Law, I frequently train foreign competition enforcers and 

judges, including judges from China and many other international jurisdictions.  The FTC 

Section 5 Policy Statement provides an example of actions a competition agency can take 

to limit broad interpretations of vague and unbounded “unfair competition” provisions 

that appear in many competition laws around the world.  This is one way the FTC signals 

to foreign jurisdictions that it is important to protect against an overbroad application of 

unfair methods of competition enforcement with the potential to chill procompetitive 

behavior or otherwise distort the competitive process.  

 

2. One argument against clarifying the Commission’s enforcement powers under Section 

5 regarding unfair methods of competition is that cabining the Commission’s 

discretion will limit its ability to respond to new competitive threats.  Does this 

argument hold water?  Is there a reason the Commission needs such broad discretion 

under Section 5? 

The traditional antitrust laws have, for over 125 years, addressed most conduct that harms 

competition.  The Statement is broad enough to address new competitive threats but 

narrow enough to put the business community on ample notice as to the types of conduct 

that would run afoul of Section 5.  Prior to issuance of the Statement, the FTC had 

unbounded authority to enforce Section 5 in ways that were contrary to competition.
2
  

The FTC’s commitment to the limiting principles of the Statement – and in particular its 

commitment to exclude non-economic aims from the scope of its Section 5 authority – 

aims its focus squarely upon promoting competition.  The Statement thus empowers the 

FTC to use its resources and expertise to contribute to competition policy in ways that it 

had not prior to the issuance of the Statement.
3
  Congressional oversight is necessary to 

ensure that the FTC continues to interpret its Section 5 unfair methods of competition 

authority in a manner consistent with the Statement. 
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