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NATIONAL COMMISSION ON THE SEPARATION OF POWERS

FINAL REPORT

December 7, 1998

INTRODUCTION

The separation of governmental powers is one of the hallmarks of the
American Constitutional system. In Britain and in the many other countries
that follow the Westminster model, the executive, legislative and judicial
functions are all handled, wholly or in important measure, by the single
entity known as parliament. In the United States, however, each of these
functions is carried out by a separate branch of government, namely the
Presidency, the Congress and the Judiciary.

The three are interrelated, not only in the way they derive their power
but also in the way they exercise it. The President, senators and
representatives are directly elected; judges and justices are appointed by the
President with the consent of the Senate. Congress can remove a President
from office by impeachment for “high crimes and misdemeanors.” All three
branches can be involved in the formulation of laws; Congress must pass
them, the President must sign or veto them and the courts are frequently
called upon to adjudge their constitutionality and meaning. This
arrangement of separated and overlapping functions creates a system of
checks and balances that is another hallmark of the American system.

Some of this is set out in the Constitution. Some is codified in the
decisions of the Supreme Court, such as Marbury v. Madison, which
established the right of the Court to rule on the constitutionality of acts of
Congress. Many gray areas remain, however, where the delineation of
powers is not so clear and where, in fact, the branches of government,
usually the legislative and executive, grapple from time to time for
dominance. Often these struggles take place deep within the bureaucracy,
but sometimes, as in the extensive investigation of a sitting President by an
independent counsel and the resulting consideration by Congress of his
report, they become the stuff of national preoccupation.



One important struggle was recently decided by the Supreme Court
when it declared unconstitutional the line-item veto statute passed by
Congress after years of agitation for a Federal law giving Presidents the right,
already enjoyed by many governors, to approve some parts and disapprove
other parts of legislation. President Clinton signed the bill and used its
powers on several occasions, but the Court subsequently found that it ceded
to the President Congressional powers that Congress was not empowered to
cede in the absence of a Constitutional amendment.

The Miller Center Commission on the Separation of Powers is the
eighth such commission established by the Center to study aspects of the
Federal government, in a series dating back to 1980. Like the others, it is
independent of party and faction. Over the last two and one-half years, it
has conducted a methodical and scholarly survey, examining a number of
areas where the separation of powers is unclear and selecting five of them for
detailed consideration. These are: The office of independent counsel, the
uses of inspectors general throughout the government, the doctrine of
executive privilege, the issuance of executive orders and the War Powers
Resolution passed in 1973. All are related in some way to the contentious
debates that arose out of the Vietnam War and the Watergate scandal. The
Commission makes specific recommendations on each.

INDEPENDENT COUNSEL

Doubtless the most topical of these recommendations relates to the
functioning of independent counsels, who operate under a law first passed in
1978 for a five-year period and renewed and amended several times since.
This is a role born of the distrust in government created by Watergate.
When the holders of specified high offices, 49 in all, are alleged to have
committed crimes, the authority of the Attorney General himself to
investigate the matter is severely limited, and the Attorney General must
consider requesting the judicial appointment of an independent counsel.

If such a counsel is deemed to be necessary, the duty to faithfully
execute the laws, which is vested in the President by the Constitution, and
normally exercised through the Department of Justice with respect to
criminal law, is in effect transferred in cases where the President might have
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a conflict of interest. From November, 1979, to May, 1998, no fewer than
21 independent counsels have been named.

The Commission concludes that the law is seriously flawed. It finds
that the Attorney General is unduly restricted in deciding the need for
independent counsel. The Attorney General can remove the counsel, but
only for cause, and that can be contested in the courts. In the practical
world, no counsel is likely to be removed by an Attorney General. There are
no realistic fiscal or time constraints on the counsel. In effect the law creates
miniature departments of justice, independent of the Attorney General, to
prosecute particular persons.

Driven by the fact that the independent counsel statute will expire
next year unless Congress acts to revise or extend it, the Commission
considered a number of ways in which the statute establishing the
independent counsel could be reformed. It concludes that there is no way
of correcting the inherent absence of fairness from the procedure itself ---
chiefly the isolation of the putative defendant from the safeguards afforded
to all other subjects of Federal criminal investigations.

A paper discussing the law was prepared for the Commission by
former Attorney General Griffin B. Bell, its co-chairman. The paper states,
quoting from a 1988 brief that he wrote with two other former attorneys
general: “The inherent checks and balances the system supplies heighten
the occupational hazards of a prosecutor: taking too narrow a focus, a
possible loss of perspective and a single-minded pursuit of alleged suspects
seeking evidence of some misconduct. This search for a crime to fit the
publicly identified suspect is generally unknown or should be unknown to
our criminal justice system.” Judge Bell also criticized the provision of the
statute requiring independent counsels to issue final reports. In some though
not all cases, such as the Iran-contra investigation, he said, these can suggest
guilt even though there is no indictment in the case.

Gerhard Casper, the president of Stanford University, who is a
nationally recognized authority on the separation of powers, said recently
that he doubted that the office of independent counsel could be eliminated
because, he argued, once established, such institutions are hard to uproot.



The Commission urges that the independent counsel statute be
permitted to expire next year under the five-year “sunset” provision. But
the Commission recognizes that the possibility of conflicts of interest in
Investigations of high officials is far from imaginary. The difficulty lies in
striking a balance between holding such officials accountable and protecting
their inherent right to fair treatment. The Commission suggests that when
the President, the Vice President or the Attorney General is involved in a
criminal investigation, the Attorney General should be required under a
new statute to recuse himself or herself from the case. The Attorney
General, though recused, could appoint either outside counsel or a Justice
Department official who was not disqualified. The Attorney General
would remain accountable as the responsible official, entitled to dismiss the
counsel or Justice Department official for cause.

INSPECTORS GENERAL

After the Watergate scandal, Congress took a second step to check
abuse in the executive branch, passing the Inspector General Act of 1978.
The act, as amended, currently empowers the President to appoint
inspectors general in each of 28 Federal agencies, and prohibits senior
officials within those agencies from obstructing any audit or investigation by
an 1G or blocking the issuance of any subpoena by an IG during the course
of an audit or investigation. A President may remove an IG, but only after
reporting his reasons to Congress, which raises separation of powers concerns.
(We note, however, that in practice the reasons can be perfunctory, as when
President Reagan told Congress that he was removing all the 1Gs because he
needed to have the “fullest confidence in the ability, integrity and
commitment” of each.)

IGs must also report to Congress twice a year, which means they are
subject to two masters, in that they serve as members of the Executive
Branch yet report to Congress about the internal workings of their agencies.
They serve, in other words, within executive agencies as Congressional ferrets
of dubious constitutionality, though the issue has not been raised in court.
While the system creates conflict, it is also useful in the detection and
prevention of fraud and abuse within the Executive Branch. Once again, as
with the independent counsel, it is a question of balance.



As one vivid demonstration of how the system operates, the
Commission cites the role of the I1G in the Justice Department, which
attenuates the Attorney General’s authority. The IG can always threaten the
Attorney General with a “seven-day letter.” That is to say, whenever the IG
has serious concerns about the way things are being handled within the
Justice Department, he can report his concerns at once to the Attorney
General, who then has seven days to send the report to Congress.

It has even been suggested that inspectors general be permitted to
prosecute certain kinds of cases. Currently, when an 1G uncovers evidence
of criminal conduct, the prosecutions are conducted by United States
Attorneys and the Department of Justice. Judge Bell, who also reported to
the Commission on this subject, said that any grant of prosecutorial
authority would represent an unacceptable widening of the 1G’s authority.
The Commission opposes any further moves in that direction. The
fundamental problem is that no one watches the watchdogs. There is no
central agency that collects information about what each inspector general is
doing, which varies widely from agency to agency. The IGs, born
independent by design, are now so independent that some have begun to
run amok. They constantly seek more authority, and when it is not expressly
granted, some take it anyway. No one is there to check their power. The
Commission endorses the suggestion recently made by Senator Susan
Collins that the General Accounting Office or some other neutral agency
periodically review the inspector generals’ operations to insure consistency
and to rein in 1Gs who exceed their statutory mandate.

EXECUTIVE PRIVILEGE

Whenever Congress exercises its power to “check and balance” the
actions of the executive through investigation and corrective legislation, one
of the President’s main defenses has been invoking executive privilege. That
Is the President’s right to withhold documents and testimony concerning the
content of communications with his top-level staff and other executive
branch officials relating to official business. It is strongest where national
security is concerned, weakest where Congress is investigating allegedly
illegal or unethical actions by executive branch officials.



Many Presidents --- from Jackson in 1833, who refused to comply
with a Senate request for a document relating to the Bank of the United
States, to Reagan in 1982 --- who ordered an aide not to reply to a House
committee’s subpoena, have cited the doctrine of executive privilege.
Perhaps surprisingly, such assertions have been subjected to court
proceedings only twice to test their constitutionality.

In the case of President Nixon’s Watergate tapes, an appellate court
rejected a claim of absolute privilege but declined to enforce a subpoena
issued by the Senate Watergate Committee, absent a showing of a specific
need for the tapes. In the case of President Reagan’s Environmental
Protection Agency administrator, whom Congress cited for contempt, the
President sued for a declaratory judgment that his claim was well taken.
The judge ruled that suit premature, pending any criminal action to enforce
the citation, but pregnantly observed that the difficulties of the case “should
encourage the two branches to settle their differences without further
judicial involvement. Compromise and cooperation, rather than
confrontation, should be the aim of the parties.”

Executive privilege is much more difficult to sustain against the
demands of criminal juries for information relevant to a criminal indictment
or trial. Even though the lower courts had previously refused to enforce the
Senate Watergate subpoena for the Nixon tapes, the Supreme Court upheld
a subpoena for the same tapes issued by the judge presiding over the
criminal trial of the principal Watergate defendants. In response to the
President’s claim that some of the tapes referred to national security matters,
the Supreme Court authorized the trial judge to examine the tapes in camera
and to provide the prosecutor with those, including the so-called “smoking
gun” tapes, which did not raise national security concerns. As to executive
claims outside the national security area, the Court instructed the trial judge
to balance the jury’s need for each document against the President’s assertion
of the right to withhold it.

The Watergate case profoundly affected executive privilege, as it
affected so many things. Lloyd N. Cutler, twice a Presidential counsel,
argued in a study for the Commission: “While the President still holds a
strong legal hand when he asserts executive privilege vis-a-vis the Congress,
his political power and will to do so have been greatly weakened by



Watergate and its aftermath. Watergate seriously impaired the moral status
of the Presidency, and substantially enhanced the moral status of
Congressional investigations. Since Watergate, incumbent Presidents have
been reluctant to assert executive privilege whenever they or their closest
advisors or family members have been accused of illegal or unethical
misconduct. This reluctance is induced by a well-founded concern that
their political opponents and a portion of the media will react by charging
‘cover-up,” and that odious comparisons will be drawn to Watergate.”

In the Commission’s view, the waivers of executive privilege by
modern Presidents, including Bill Clinton, are doing serious long-term
damage to the ability of Presidents to perform their duties. When Presidents
dare not seek confidential advice for fear it will not remain confidential,
when Presidential aides and cabinet members are reluctant to offer advice
for the same reason, when all top executive branch officials are loath to write
memoranda or make records of their consultations with one another,
Presidents are ill-equipped to exercise their full executive power. Moreover,
historians and biographers will lose their most important source materials.
The Commission therefore recommends that Congress reduce its demands
on the Presidency concerning its internal deliberations, and that Presidents
invoke executive privilege to resist unreasonably invasive demands from
Congress. The Presidency cannot function with a Congressional TV
surveillance camera at the White House.

EXECUTIVE ORDERS: THE WAR POWERS ACT

The use of executive orders is almost as old as the republic. The first,
issued by Thomas Jefferson, led to the Marbury v. Madison decision, which
established the Supreme Court’s power to decide the constitutionality of acts
of Congress but left untouched another highly significant issue --- the power
of the President alone, by executive order, to take binding actions not
expressly authorized by the legislature. It is a critical issue for the separation
of powers, and although more than 13,000 executive orders have now been
published, the issue has not been resolved to this day.



When Congress passes and the President signs legislation expressly
delegating some legislative power to the President, such as the power to
make environmental or safety regulations, the courts have generally sustained
the delegations. (But, as noted above, the Supreme Court overturned a more
sweeping delegation, the Line Item Veto Act.) The separation of powers
question arises in its most difficult form when Congress has delegated
nothing, and the President relies on his own explicit or implicit powers.
Two examples are President Truman’s seizure of the steel mills during the
Korean War and President Carter’s suspension of court actions by U. S.
nationals against the government of Iran; a third, the standoff over the War
Powers Resolution, is treated separately below.

In the steel case, the Supreme Court ruled against President Truman,
noting that Congress had voted down a bill that would have delegated
seizure power to him. In the Iranian case, the court upheld President
Carter’s order as a legitimate exercise of his foreign-policy powers. The
issues created in these and other cases have been managed without
significant damage to the principle of checks and balances. But the
commission believes the War Powers Resolution creates a serious risk of
such damage and that further steps should be taken to limit that risk.

Born of American involvement in Vietnam, the War Powers
Resolution reflects the legislature’s desire to reassert its prerogatives in foreign
affairs, which had been eroded by the Executive Branch over a long period.
It is intended to deal with the modern reality that armed conflicts involving
American troops abroad have become more commonplace and declarations
of war have become rarer. The resolution requires the President “in every
possible instance” to consult with Congress before committing armed forces
to hostilities and keep consulting until they are no longer involved in
hostilities or have been removed from the war zone.

Although widely derided as unwise, unconstitutional or both, the
resolution has never been subject to definitive Constitutional review.
Presidents have ignored it when using force for short-term operations and
sought approval for major operations such as the Gulf War without
conceding that they need it. Congress has skirted confrontation as well. In
any event, modern technology makes it impractical to apply the War Powers
Resolution to the most important war decision of all, responding to a nuclear
attack. Here the need for speed, not Presidential usurpation, has removed



Congress from the equation. Similarly, the need for secrecy has made it
impossible to consult large numbers of members of Congress in cases of
hostage-rescue missions.

Nevertheless, it remains true that Presidents cannot effectively exercise
their shared powers to make foreign policy and to wage war without the
cooperation of Congress, and in achieving such cooperation, as George
Shultz said, “trust is the coin of the realm.” To build that trust, the next
President and Congress would be well advised, before deploying armed
forces, to consult the majority and minority leaders and the relevant
committee leaders of both houses. Another possibility, the Commission
believes, would be an agreement to amend the resolution to remove the
generalized requirement to consult Congress, limiting the duty to consult
to designated leaders, while at the same time repealing the probably
unconstitutional requirement to withdraw American forces if Congress has
not concurred within 60 days. In the complex world we inhabit today, no
greater degree of Congressional consultation and involvement seems feasible.
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The Couneil on Crime in Amearica was established in November 1995 to examine violent crime,
crime prevention and law enforcement. It seeks to provide rigorous, factual information on the
soope of violent erime to individuals, citizen-based groups, and officials who wish to develop effec-
tive, community-based anti-crime strategies. The hipartisan Council is comprised of leading
experts on fighting crime al the federal, state and local levels. The views expressed in the Council's
publications do not necessarily reflect the official views of the members of the Council.

The Council on Crime in America
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Griffin B. Bell, Senior Partner, King & Spalding; former Attorney General of the United States;
former Judge, U5, Court of Appeals for the Filth Circuit

William oJ. Bennett, Co-Director, Empower America; John M. Olin Distinguished Fellow, The
Heritage Foundation; former Director, Office of National Drug Control Policy; former
Secretary, 1. 5. Department of REducation

Counetl Members:
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The Couneil on Crime in Ameriea is a program af the New Citizenship Project (NCP), a
Washington-based public policy orgamization., The NCP was founded in June 1994 to help forge a
cohesive agenda for reinvigorating citizenship in an era marked by growing skepticism toward big
povernment, For further information on the Couneil on Crime in America or on the NCP, pleaze
contact

The New Citizenship Project

1150 Sevenicenth Street, N.W., Saite 510
Washington, DC 20036

Phone: (202) 822-8333 Fax: (202) 822-8325



TEN HIGHLIGHTS

The American people are basically right about violent erime. The facts and figures
support the ]Eluhlic'u rinciple fears of crime:. Revolving-door justice is a reality.
About one-third nt’aﬁ ergons arrested for a violent crime (murder, rape, robbery, assault)
are on probation, parole, or pretrial release; the vast majority of convicted criminals are
riot incarcerated; barely one criminal goes to prison for every 100 violent victimizations;
and most vinlent prisoners serve less than half their time behind bars before being
released. Most prisoners are violent or repeat eriminals. Sinee 1874 aver 80
percent of state prisoners have commitied a violent erime or been sentenced to
weareeration or prabation one or more times in the past; even most “nonviolent™
prisoners have long adult and juvenile eriminal histories; and many state prisoners are
probation or parole violators whose latest convictions were for violent erimes including
murder and rape. Prisons de cut crime. Millions of violent and property crimes are
averted each year by Imul:i;g lea-bargained convicted criminals behind bars, tens of
thousands of Americans Elll:mn killed or maimed by prisoners who were relessed early;
and, as both empirical studies and common sense clearly suggest, if we freed any
significant number of imprizoned felons tonight, we would have more murder and
mayhem on the streets tomorrow.

Americans must search for better, more cost-effective ways of preventing violent
crime and protecting themselves and their loved ones from violent and repeat eriminals,
adult and juvenile. But our first order of business must be restraining known,
eonvicted, violent and repeat eriminal:. Restraining violent eriminals i a necessary
but msufficient condition for meeting America’s crime challenges, reforming the justice
._sysﬁtla_m. and restoring public trust in the system and i representative democracy
ilsell,

We hope that people will take the time to read this repert from cover to cover. The
national media have generally ignored the truth about the extent and dire consequences
of revolving-door justice and the social benefits of incarceration. But in deference to
mm-mlttinnda nd the needs of busy readers, we offer the following ten highlights from the
pages shead:

L. Despite recent reports of a decline in erime, erime rales remain at historic highs.
America is a ticking vielent erime bomb. In 1993 the actual number of completed violent
erimes (10,8 million) was 5.6 times higher than the number of violent crimes reported to
the police (1.9 million). In particular, rates of violent juvenile crime and weapons offenses
have been inereasing dramatically and by the year 2000 could spiral out of control.

2, There were 43.6 million criminal vietimizations in America in 1993, One out of four
eriminal victimizations in America today is violent. Violent crimes committed in a gingle
year will cost Americans about 2426 billion. The risk of being victimized by violent crime
exceeds many other significant life risks. Violent crime in America is increasingly
mneentrutecf by race, place, and age.

3. Public understanding of violent crime is far greater than is often supposed. Those
citizens who are objectively most likely to be victimized are most worried about being
vietimized.

4, Ameneans are plagued by revolving-door justice. The justice EF'S'EI'."'I'I'I. imprisons barely
ange ¢riminal for every 100 violent crimes. Owver half of conwvi violent felons are not
even sentenced to prison. About one in three violent erimes are committed by persons
“under supervision™ in the community at the time that they murder, rape, or attack.
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. On any given day, seven offenders are on the street for every three who are behind
bars, During 1994 about 4.2 million cases were handled on probation and 1.1 million were
processed on parole, On any given day, there are about 1.5 times more conviebed violent
affenders out on the streets on probation or parole than behind barz.

6. Sinee 1977 over 400,000 Americans have been murdered, Recent evidence shows that
community-based offenders on probation, parole, pretrial release, or other types of
“supervision” have been responsible for a third of all violent erimes ineluding murders.
Adding bureaueratic insult to human tragedy, the federal government and most state
corrections agencies keep plenty of data such as the kind and amount of “trestment”
received by imprisoned rapists, but do not compile or retain comprehensive data on such
guestions as the ages of rape victims or how many convieted murderers were on
probation, parole, or some other form of “supervision” at the very moment they killed.

7. In 1991, 45 percent of state prisoners were persons who, at the very time they
committed their latest crimes, were on probation or parole. While free in the community,
they committed at least 218,000 violent crimes including 13,200 murders and 11,600
rapes (over half of the rapes against children).

8. Since 1974 over 90 percent of all state prisoners have been violent offenders or
recidiviats, Between 1980 and 1993, the number of persons in state prisons for violent
crimes grew by 221,000, 1.3 times the growth in imprisoned “drug offenders.” Over

80 Te'me nt u[‘m[;]rimmled state and federal drug offenders are drug traffickers with
multiple-offense histories. The average quantity of drugs involved in federal cocaine
trafficking cases is 183 pounds, In the year prior to their imprisonment, half or more of
all prisoners commit at least a dozen serious crimes, excluding all drug crimes. Even if
measured only in terms of enhanced public safety, the cost to society of letting most
violent or repeatl prisoners oul early is at least twice as much as keeping them in prison
for all or most of their terms.

9. Most violent prisoners serve less than half their Lime in prison before being released.
Most prisons are neither severely “overcrowded” nor without substantial programs for
inmates, On average, murderers released from state prisons in 1992 served only 5.9 years.
Despite the enactment of mandatory minimum laws, betweesn 1985 and 1992 tll;e average
maximum sentences of prisoners declined about 15 percent from 78 months Lo 687 months,
In 1992 the actual time served by violent felons (bﬂlf]a.l] credits and prison) was 43
manths, Since it has been in effect, slightly over 1,000 thrice-convicted felons have been
sentenced under California’s “three strnkes” law, not all of them for life. The full facts of
their coses--including the much-publicized case of the “pizza thief”--do far more to
underline than to undercut the case for imprisoning viclent and repeat felons.

10. The juvenile justice system operates as the first revolving door. In 1991 about 51,000
male juveniles were in custady, a third of them for violent offenses. In 1992 alone, there
were over 110,000 juvenile arrests for violent crimes and over 1.6 million juvenile arrests
for other crimes. Stronger law enforcement and incarceration can work to restrain violent
juvenile and adult eriminals, enhance public safety, and restore public trust in the justice
system--and in representative government itself.
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THE STATE OF VIOLENT CRIME 1IN AMERTCA

I. America’s Three Crime Challenges

Americans face at least three distinet but related erime challenges. First 15 the
challenge of preventing al-risk children from becoming juveniles or adults who criminally
viclate the life, liberty and property of others by murdering, assaulting, raping, robbing,
burglarizing, or dealing deadly drugs. Second is the challenpe of protecting ourselves from
victimization at the hands of juvenile and adult criminals. 'ﬁird is the challenge of
restraining convicted but community-based juvenile and adult eriminals so that they
cannot commit additional crimes against persons or property.

Faeing up to the first challenge--preventing at-risk children from becoming
eriminals—-means focusing our attention on the earliest stages of youth development. As
every study shows, after all is said and done, the most serious criminals are males who
be%m committing crimes at a very early age, Many coime-prone boyvs, including the most
violent ones, embark on their eriminal careers wall befora they reach puberty, few wait
until they are old enough to vote or legally take a drink before committing their first
goerious crimes. In thinking aboul the root causes of crime, conservatives stress such
lactors as ftherlessness und extreme moral poverty, while liberals stress such factors as
hopelessness and extreme economic poverty, But nearly evervone now agrees that
society's best anti-crime insurance policy would be to produce children who are born to
loving, responsible parents or guardians, and raised in homes, schools, and neighborhoods
where their life prospects—becoming literate, graduating from high school, escaping abuse
and neglect, avorling serious eriminal victimization, landing a decent job--inerease rather
than diminish from birth into their 20's.

Facing up to the second challenge--protecting ourselves from juvenile and adult
street criminals--means acknowledging that our vulnerability to criminal victimization
varies according to a mix of at last three sets of factors: the gquantity and quality of
government law enforcement resources; the extent and efficacy of community-based
anti-crime initiatives; and the size and scope of individual efforts to make the localities
where we live, work, worship, recreate, attend school, shop, or do business relatively
imrm-igua to erime. AL the extremes, and other things being equal, the residents ofa
well-policed neighborhood with an active town-watch association and many people or
businesses who mnvest in gecurity hardware or services will be much betier protected from
erime than the residents of an under-policed community where neighbors remain
strangers and few people or businesses are able or willing to make such private
mvestments.

Facing up to the third challenge--restraining convicted eriminals from committing
more crimes—menns recognizing that a large fraction of all serious crime, including a
large fraction of all violent crime, is committed by repeat criminals who have had
numerous contacts with the justice svstem. In eflect, mueh of erime in Americaisa
zelf-inflicted wound. Each year a significant number of murders, rapes, robberies,
aszaulis, burglaries, and drug crimes are committed by criminals whom the system has
repeatedly had in hand but repeatedly let go, offenders who are serially placed in custody
and released hack to the streets under-supervised, ill-supervised, or not supervised at all.

As this great nation nears the 21st century, Americans can and should seek to
achieve all three goals--prevention, protection, and restraint. As is perfectly obvious,
progress on any one of these goals mﬂ%' well constitute progress on either or both of the
other two goals as well, For example, fewer at-risk children who become criminals
translates directly into fewer at-large criminals against whom we need to protect
ourselves and lewer convieted eriminals who need to be restrained. Likewise, belter
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community-based anti-crime cfforts or more rigorous restraints on convicted predators
spells fewer deviant, delinguent, or eriminal influences on the lives of severely at-risk
children.

But it is a mistake--in some cases, as we shall document below, quite literally a
fatal mistake--to suppose that substantial progress on any one of these goals is necessary
to making substantial progress on either or both of the other two,

For example, in debates over crime policy, one often hears it said that
"Incarceration is not the answer.” But if incarceration is not the answer, then what,
Esmi_mw’ i= the question? If the question is how Americans ean achieve substantially

gher levels of erime prevention, then incarcerating convicted violent or repeat eriminals
who have been committing murder or wreaking mayhem on the streets for years is hardly
the answer. But if the question is how Americans can achieve substantially greater levels
of restraint against such offenders, then incarceration is most definitely a large part
(though by no means the sum total) of the answer

Likewise, one often sees erime experts quoted approvingly I:E'juurnulim and
pundits to the effect that "More incarceration not cut crime.” But as these self-same
experts like Lo stress, erime rates are a function of complex linkages among demographic
trends, socio-economic variables, and public policies. Given the multi-variate character of
crime, it would be bizarre if crime rates did move in lockstep with incarceration rates, At
the same time, it would be doubly curious if incareerating violent or repeat eriminals,
most of whom commit many more serious crimes than they are ever proseculed or
punished for committing, did not cut crime. While imprisoned, a hiph-rate violent or
repeat criminal cannot commit new crimes against anvone except other prisoners, staff,
or visitors. [n fact, az we shall document in detail below, incarceration does have a
significant marginal reduction-effect on crime, and is well worth the cost in the vast
majority (though not all) cases.

By the same token, some much-cited commentators and tough-on-crime lawmakers
reflexively disparage community-bazed substance abuze treatment programs, gang-
viclence prevention networks, teen-pregnancy counscling centers, church-run "safe
havens," and diversionary recreational programs for youth offenders (for example, the
much-maligned "midnight baskethall”). Such "touchy-feely” programs, they insist, do more
to eoddle or coax delinquents and crimanials than to cut erime. Yet many of these same
voices will acknowledge that most serious crime 15 indeed committed by very bad boys
from very bad nei{mnrhmds. To be worthwhile, such community-based programs
(precious few of which are funded by Wa.a]li&gmn or receive other public funds, and most
of which operate on shoestring budgets) need not decimale juvenile crime rates; they need
only to divert a small number of youth who would otherwize be headed for a gang, a gun,
a prison, or a premature death,

Indeed, it is a grave conceptual error--and an even worse practical mistake--to
conclude that because few such programs have withstood the tests of scientific scrutiny,
because they are sa very hard to replicate widely, or because they do not ultimately take
every bad guy off the streets, all we can and should do is wait to arrest and incarcerate.

To offer just one Ulustration, almost everyone reveres the 91-year-old voluntary
Big BrothersBag Sisters (BB/BS) program. In 1895, BB/BS maintained 75,000 active
matches between an adult volunteer and a child. A recent scientific study tracked 559 10-
to 16-year-olds who apglied to BE/BS in 1992 and 1993. Over 60 percent of the youth were
boys and more than half were minority group members (70 percent African-American),
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Almost all lived with a single parent, 80 percent were from low-income households, and 30
percent had witnessed or experienced domestic violence, Half of the applicants got into
the program; the other half were placed on a waiting list. On nvﬂagc,p&c aduli-youth
pairs met for three to four hours three times a monﬁ'l for at least a year. Each group was
tracked for eighteen months. The study found that the simple addition of a Big Brother or
Big Sister to a youngster's life cut firet-time drug use by 46P percent (and reduced aleohol
use as well), lowered school absenteeism by 52 percent (and improved school :
performance], and, perhaps best of all, reduced violent behavier (assaults) by 33 percent,

) Does anyone truly doubt that in at least some cases such prevention programs
might suceeed in diverting at least some vouth away from crime, or that additional
human and financial resources devoted to BB/BS or kindred programs would constitute a
wise anti-crime investment? And does anyone truly deubt that in too many eases, and
despile every social program intervention, a number of at-risk boys will go on to terrorize
their families, neighbors, and total strangers and will need to be incarcerated, bioth for the
zake of public safety and because they deserve punishment? We doubt neither set of
propasitions.

1. Prevention, Profection, Restraint

Above all else, Americans and their leaders must be totally honest and realistic
about the state of our applied policy knowledge with respeet to crime, and, in turn, about
government's capacities as an agent of erime prevention, protection, and restraint.

On prevention, we all know that at-risk youth of whatever race, region, religion,
demagratphic description, or socio-¢conomic status who are born healthy to good families
and are fortunate to have good teachers, eoaches, dergy, and other caring adults in their
lives are much less likely than otherwise comparable children to become either crime
victims or victimizers, And we all know that not all children are born o lucky.

The hard social fact is that America 15 now home to nearly 70 milhon children age
18 or younger, one of the largest youth cohorts in decades, As many as 15 million of these
youngsters are growing up in relative poverty, many in places where the institutions of
civil sociely--families, schools, churches, voluntary associations--are proving too weak to
keep them on the straight and narrow,

The tragic and [rightening numbers on juvenile crime contained in this report
counsel that neither more spending by Washington, the states, or the eities, nor the mere
withdrawal of government, can prevent today's at-risk four- to seven-year-old hoys from
becoming the next decade’s 14- to 17-year-old predatory street felons or the next century's
first big class of adult career criminals,

On protection, we are convinced that the drops in serious erime that occurred in
the first hall of the 1990's in New York City, Houston, and several other cities were due
in no small measure to innovative community-based policing strategies, coneomitant
community-based citizen anti-crime initiatives, and continued iarﬁt_.;hardﬂmng by
private individuals and businesses. In this report, we conclude by fly summanzing
some of the best and latest empirical evidence on the efficacy of policing, and draw some
preliminary but highly pusitive erime-protection lessons from recent success stories.

‘Joseph P, Tierney and Jean Baldwin Grossman with Nancy L. Resch, MukinﬁA Differernce:
An Impact Study of Big Brothers/Rig Sisters (Philadelphia: Puhlir.:-grwa’la' : Ventures, November 1985)
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Through the Couneil's forthecoming hearings in several cities, we look forward to learming
more about such successes, and how, if at all, they can be replicated and sustained.

~ But make no mistake: Recent drops in serious crime are but the lull before the
coming crime storm. As this report foreensts, this storm is gathering in the form of a
demographic of yvoung, highly erime-prone males. Between now and the vear 2003,
enormous upwiard pressure will be exerted on erime rates. Redoubling crime proteclion
efforts will not keep the storm off shore. But it can help to keep its human and finaneial
damage to a minimum.

On restraint, the facts, figures, and findings detailed in this report amply justily
the frustrations and fears of crime-weary Americans, most especially their profound
disrlunzunr wilh n justice system that is not doing nearly en to restrain convicted
vialent and repeat criminals from commiiting more crimes, including erimes committed
while on probation, parole, or ;:-ruz‘l.r},al release. As things now stand, each and every day,
and in far teo many ways, the justice system institutionalizes crime without punishment,
and invites convicted offenders, adult and juvenile, to return to crime without restraint.

2, Revolving-Door Justice Versus Representative Democracy

As some of the best empirical political science resparch of the last thirty yvears
plainly suppests, "Voters are not fools.”” On erime and most other jzsues, the American
people are far more capable than not of relating their beliefs and interests (o electoral and

licy choices, far more rational than reactionary, far more informed than ignorant, and
ar more savvy than simple-minded about the r:f tive social costs and benefits of
competling policy options.

Muost average Americans understand perfectly well that government cannot "solve’
the nation’s crime problem. They understand that government's capacity to prevent crime
and protect them from criminals 1= limited, not limitless. "They stand ready to spend more
on prizons and other means of restraint, and are aware of the opportunity costs of doing
s0. They even accept, albeit begrudgingly, that some arrested eriminals are bound to
escape Jusiice on legal technicalities, and that every so many felons out on pretnal release,
probation, or parole are bound to elude supervision and commitl new crimes.

But what the American people doe aot accept, and ought not 1o have to aceept, is
governments prolonped and persistent lailure Lo restrain convicted violent aned repeat
criminals. Nothing could be more fundamental to the povernment's holding up its end of
the social contract. A government incapable of restraining known criminals in its custody
cannot be trusted to d%ﬂ;n;-,r number of inherently more complicated and costly Fuhiic
chores, domestic or international. A government that passes wave after wave o
"pot-tough” anti-crime laws but often proves toothless in the execution of those laws is n

o Ky, The Revponsibie Efectorate (Harvard University Press, 19661 Also see Benpamin 1, Page and
Robert Y. Shapuo, Tie Rational Public: Fifty Vears of Trends in Americans” Policy Proferences (University of
Chacago Press, 1992); John Zaller, The Natwre and Crigsny of Measr Opénton (Cambridge University Press, 19921
Wil G. Maver, The Chamging dsrericar Mind (University of Michigan Press, 1992 and Mosris Fiorina,
Retroapective Voting i American National Elecrions (Y ale University Press, 19811 Milton Lodge ot al, "The
Responsive Vober: Campaign Information and the Dynamics of Candidate Evabastion,” dmerican Political Scizmoe
Roview, June 1995, pp. 309-326; and Donnld E. Stokes and John I, Dilulio, fr., “The Setting: Yalenod Politics in
Maodern Prescdential Elections,” in Michaeel J, Melson, ed |, Tie 1992 Elections (Congressional Quarmerly Press
1691, chaptar 1.
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government well on its way to destroying public confidence in the integrity of lawmakers,
in the prudence of judges, and in the competence of public administrators.

In 1993 and again in 1894, there was but one public institution in which the people
had less confidenee than they did in the 1.8, Congress, namely, the criminal justice
gystemn.” Such poll results merely serve to reinforee our keen collective sense, bred by our
combined vears of public service, perzonal and professional experience, and intensive
study, that government’s lailure to restrain convicted violent or repeat criminals has done
as much as any other policy failure of the last thirty years to bring about the loss of public
trust and confidence in our political institutions.

3. About This Report

~ In this, our first requﬂ. we begin with the challenge of restraining convicted
eriminals. We do so for at least four reasons, First, of the three erime challenges facing
America, restraint is the most urgent, immediate, and tractable within the solitary
compass of public pelicy and governmental ﬂuthm'il.if. Second, we find overwhelming
evidence that great gains to public safety can be realized by keeping violent or repeat
eriminals behind bars longer, by tightening enforcement of the terms of their
community-based supervigion, or (a8 we prefer) by doing both. Third, we feel that it iz
morally wrong to continue administering justice in ways Lthat :rm:lin:ul.[}- dizepunt bath how
danperous many community-based felons truly are, and how much punishment they truly
deserve when measured by the full weight of their criminal acts, adult and juvenile,
against life, liberty, and property.

But the fourth and overarching reason we begin with restraint is because no
representative demecracy, not even America’s, can long survive the sort of deep and
disheartening lock of public trust that swirls about the bleak reality of revalving-door
justice. It is long past time to speak the truth, the whole truth, and nothing but the truth
to the .-%.]mencan people about revolving-door justice, especially as it relates to violent
Criminals.,

Thus, in the remainder of this report we offer a detailed overview of the following:
recent criminal victimization trends, with a special focus on violent juvenile crime today
and tomorrow; the present extent and beavy toll of revolving-door justice; recent evidence
on the offi of incarceration as 4 erime-restraint tool; and recent evidence an the
efficacy of policing as a crime-protection toal.

We intend for this report to inform the American public, elected leaders, justice
gysiem professionals, judges, journalists, and others who are engaged in the civic
digeourse on erime policy. We hope that it will help to shape future deliberations on the
challenges of erime prevention, proteetion, and restraint, and echo as a bipartisan moral
call to arms,

The Callup Pall Mews Service, April 25, 1994 Acconding to the Gallup data, in both 1993 and 1994, 18
percent of poll respondents expressed a "great deal™ or "quite a o™ of confidence in the ULS. Congress, versus 17
percent in 1993 and 15 percent in 1994 for the criminal justice system. Hut the police were an exception, enjoying
pver 50 percent public confidence in both vears, on i par with organized religion and o distanit (hird to the military.
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Il. America’s Ticking Crime Bomb

_ The title of a recent story in the New York Times almost got it rislu‘.: “Crime
Continues to Decline, but Experts Warn of Coming 'Storm” of Juvenile iolence."* We
say “nlmost” right rather than exactly right for at least four reasons,

First, national crime rates have been dropping in the 1890, but that decrease has
been heavily concentrated in a handful of high-crime big cities like New York City and
Houston, Second, even if the large drops in erime in New York City and elzewhere
continued for the next five yvears (and, as we shall see, they most definitely will not), the
people of New York City and the rest of the nation would still face levels of homicide and
ather serious crime that are many times higher than pre-1970 norms. Third, not only is
the storm of juvenile violence mmin%. it has already touched down in some places. And,
fourth, like most popular accounts of erime and punishment in America, the Times story
focused on erime data gathered by the Federal Bureau of Investigation (FBI), which
counts anly certain crimes reported to the police, and signiﬂmntf; underestimates the
{raction of all crime that is violent crime.

Still, the story captured the big point. As all the best and most recent data make
plain, America 18 a ticking violent crime bomb, and there is htile time remaining to
prepoare for the blast.

1. Vialent Crime By The Numbers: UCR and NCVS

There are two main sources of information about erime in America. The oldest and
still the one cited most widely 1s the FBI's annual Uniform Crime Reports (UCR) Begun
in 1929, the UCR tallies crimoes reported to state and local law enforeement agnnci-:-&.s}h&
UCR counts seven reported "index crimes,” which, in turn, are often divided into "violent”
erimes and "property erimes.” The violent erimes in the UCR include murders and
nan-negligent manslaughters, forcible rapes, robberies, and aggravated aszaults, while the
property crimes are burglaries, larceny, thefts, and motor vehicle thefta. The overall crime
rate rose steadily from 1960 to 1980, by each of these measures, Since 1980, the property
crime rate has stabilized somewhat, while the rate of violent erime continued Lo inerease
during the 1580s but may have leveled off in the early 1990s.

But thers are at least three limits to the FBI's erime dato. First, remember that
the UCR iz based onlv on ¢crimes reported to the Folioe. Second, local police departments
determine how to compile their gtatistics, which has given rise to informed suspicions of
systematic undercounting in given periods PB some hig-city departments intent on
reporting a reduction in crime. Third, the FBI uses a method of "hierarchical’ counting in
wl?i?:h only the "most serious” act in any one incident is recorded. If a woman 18 raped and
her wallet is stolen, lor example, the FBI records the rape but not the theft.

Although efforts to enrich the FBI's crime data are underway, it is not clear how
suecessiul they will be. For example, a number of states and localities are now
rimenting with the FBI's Nalional Incident-Based Crime Rnporr.l.nﬁ System, or
NIBRS. Under NIBRS, data are collected on 46 specific erimes. For each incident, there
are a half-dozen categories of reporting, including details about the crime, the victim, and
the offender. NIBRS includes a multiple-offense option in order to aveid the problem

Fox Butterfield, "Crime Continues to Decline, but Experts Warn of Coming “Storm’ of
Juvenile Violence," New York Times, November 19, 1905, p. AL8.
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mentioned a moment ago. But the sollware problems with NIBRS bove vet to be eracked,
and the day when this complex database will be operational in 16,000 separate law
cnforcement agencies remaing a long way off.

The other main souree of crime data iz the National Crime Victimization Survey
(NCVS) of the U.S. Bureau of Justice Statistics (BJS). About 50,000 houscholds and over
100,000 individuals have participated in the NCVS each vear since 1973, making it the
second lurgest hovschold survey conducted by the federal government, The NCVS counts
violent crimes (ra sexual assaults, robberies, aggravated assaults, simple assaults) and
property crimes urﬁlanrﬁ. motor vehicle thelts, and thefts of other property). The
survey reports that the overall level of crime has decreased sinee its peak in 18581, But
rates for most types of erime have tended to fluctuate from year to year,

Generally speaking, the NCVS 18 a more reliable measure of erime than the UCR.
And in recent years, the NCVS and the UCR trend lines have become more leel
(which tells us, in effect, that the UCR has been getting better). But the NCVE has been
far from perfect. For example, the NCVS has undercounted the actual incidence of and
increase in several types of violent crime. After consultations over the last decade with a
consortium of experts in criminology, survey design, and statistics, the BJS has recently
redesigned its survey to address this problem. It hos also greatly im ed the NCYS in
other ways, including computer-assisted Lule'phmm interviewing and "short
cues"—examples of specific people, places, objects, or actions which may have been
associated with a victimization--used to jog rezpendents’ memories of events.

The first survey Lo make use of this redesign was the BJS report on criminal
victimization in 1993, released in May 1995, It is only a slight exaggeration to say that
Lhis BJS report is the first relinble tallv of crime in America committed in a single
calendar year.

Tahle 1 summarizes the NCVS erime data for 1993, It shows that in 1993, 115,
residents af:e 12 ar older experienced a total of 43.6 million crimes, including nearly 11
million viclent erimes (25 percent), and over 32 million property crimes (75 percent ). That
year there were 51.5 violent victimizations per 1,000 persons and 322 property crimes per
1.000 persons.
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Table 1. Criminal victimizaiions and victimization rates, 1993: Estimates from
the redesigned National Crime Vietimization Survey

Victimization
rates
Ni_.l-mltmE af {per I.ilﬂﬂ”
victimirations persons age 1:
Ty of crinm 1,000') or alder)

All erimes 43,622
Persanal crimes" 11,4045 53.9
Crimes of vislonee 10,8948 5LS
Complated violenea 3.226 154
Attemptadithreatensd violenee 7870 363
FapeSexual assmult 485 23
Rape/sttermpted vape a3 1.5
160 -]
Attempted rape 152 i)
Sexunl mswnilt 173 B
Robhery 1,007 i
Completed property taken H26 3.9
With injury 276 1.3
Witheut injury 4% 28
Attempted to take proporty A1 23
With injure 10 5
Without inpury 181 15
Asesult o 104 43.0
Aggroented 2,575 12.2
With injury T13 34
Threatened with weapon 1,865 B.A
Himple 6,525 0.2
With minor imjury 1,355 4
Without injury 5,187 244
Properiy crimes 32,213 s2d4
Househald burglary 5,995 (T
Coamploted 4,835 45,4
Forcible entry 1,858 18.6
Unlwwfusl entry withaut foree 2977 208
Altempted forcible eniry 1,180 11.6
Motor vehicle theft 1,067 19.7
Completed L3a7 130
Altempied &0 8.7
Thalt 24,250 242.7
Completed’ 23033 205
Les= than 250 0,642 96.5
galk$24a 7 BRE 769
3250 or more 4,254 529
Attempted 1,217 124

Naote: These duia are preliminary and may vory slightly from the finul estimates, Completed violent orimes imelude
o esbed sl assault, completed robbery wilh and without injury, agpravated sssault with njury, and
simple ssssull with minor injury. T m:a]l‘ﬁopuja.ii-on are 12 or older was 208, 3062 880 in 19832, in 1953 it was
211,524 770, The tolal number of households in 19892 was 99 046 200; in 1993 it was 00 026 400,

.. Mot applicable

The victimizalon survey cannel measores murder beepuss of the inalality 0 question the vietim. Perdonal crimes
include purae snazehi r.gi:a'ul pocket picking, not shown separataly.

"Includes thefis in which the amoeunt taken wis not pecertained,

Source; Crominal Victimization J933 (Burenu of Justics Statistics, May 1995), p. &
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Table 2 summarizes the UCR crime data for 1983, It shows that the total number
of reported crimes m 1893 recorded by the FBI was 14,1 million, ineluding 1.9 million
violent erimes (13 percent) and 12.2 million property erimes (87 percent). In 1993, there

were T.46 reported violent erimes per 1,000 persons and 47,3 reported property erimes per
1,004 persons.

Table 2. Heported crimes and reporied erime rates, 1993: Data from the
Uniform Crime Reports

Number of Reported crime rates

Type of roported crimes mp-nﬂedﬂ {ml:l::ﬂ'lﬁ per 1,000 persons
All indox crimes 14,141 4,52
Vinlent erimes 1,924 746
Murder 24.5 A5G
Rape 14 A0S
Robhery G589 25.5
Assauli 1,135 A.40
Propierty crimes 12,216 47.36
Burglary 2 984 10,90
Larceny 7,820 30.32
Miotor theft 1,061 .00

Note: Offense totals are rounded, Rates caiculnted based on Burean of Consas estimate for total
nabional populstion in 1990- 257 208,000, Complete data for 1993 wore not available for the states of
Minois and Kansas; their crime counts wore sstimated.

Sonree: Crime in the [United Stofes, 1937 (Faderal Bureau of Investigation, 19594), p. 68

Comparing the NCVS and UCR data on violent crimes in 1993 vields at least four
impertant ingights. Pirst, in 1993 there were at least 5.7 times more violent erime
victimizations than were reparted to the police and recorded by the FBI Second, contr
to the much-repeated notion that "fewer than 1 in 10 crimes 1= a violent crime,” the NCVE
stuggests that 1 in 4 criminal vietimizations are violent, while the UCR indicates that 1.3
in 10 reported crimes are violent. Third, by both measures, and despite recent drops in
reported crimes, Americans suffer from a t deal of violent and other serious erime,
both in absolute terms and relative to the best estimates of crime rates before 1970

Fourth and finally, as table 3 indicates, the rate of viclent eriminal viclimization
for Americans age 12 and older (51.5 per 1,000} is substantially higher than the rate of
many other serious life risks, including injury from a car accident and t:lﬂﬂt.h from heart
disease. Violent crime is now at least as much of a real danger Lo Americans as many
other widely recognized threats to our individual and societal health and safety. Indeed,
as a fortheoming National Institute of Justice study has found, the cost of crime to
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vielims is aboul $450 billion annually, 3426 billion of which ie due to violent erime. As the
study reports:;

“ Violent crime causes 3 percent of U3, medical spending.

* Violent crime results in wage losses equal to 1 percent of American earnings.

* A single rape costs its vietim and society an average of 387,000--many times greater
than the cost of keeping a rapist in prison for a vear.”

Eia?:le 3. Rates of violent criminal victimization compared to rates of other life
sks

Risks Rates per 1,000 adulta per year
Accidental injury, all causes 220
Accidental 1 7 it home 6
Violent Viefimszation &1.5
Injury in vehicle accident 22
Heart disease death 5
Trjury in incaded assenlf 3.4
Cancer des 3'3
Acadentnl death, all couses A
Poeomonia/mfluenza depth A
Vehicle sccident death A
HIV infection death A
Murder 085

Sources: Highfights from 20 Years of Survering Crime Victims (Burean of Justice Statistics, October
19410, p. 6:; Criminal Victimazation 1993 (Bureau of Justice Statietics, May 19951, p. 2; and Crime
the [aited States (Fedoral Buresu of Investigation, 1904), p. 58,

2, Violent Crime: Concentrated By Race, Place, and Age

The costs of wiolent crime fall disproportionately on certain citizens. Violent crime
in America is concentrated by race, place, and age. As carly ns 1969, the report of the
Naotional Commisgion on the Causes and Prevention of Violence explained that erime is
“chiefly a prohlem of the cities of the nation, and there violent erimes are committed
mainly by the voung, poor, male inhabitants of the ghetto slum . . . increagingly powerful
social forces are generating rising levels of violent crime which, unless uh-etl-;ec[): Lhrealen
to turn our cities into defensive, fearful societies,™ As much of the data reported helow
make all too clear, over the last three decades this nightmarish prediction has largely
come true.

But we do not wish to be misunderstood. For, while vielent crime in America is
heavily concentrated in the nation's inner-citics, it is hardly confined to the nation's
inner-cities, The NCVS data indicate that while the violent crime victimization rate per
1,000 is a whopping 73.8 in urban America, it 1= a significant 47.8 in suburban America

*Ted R Milker et al., Crime in the Untred States Victin Casts and Consequiences, Finzl Report to the
National Institute of fustice, May 1995, p.|

Frntional Commission on the Canses and Prevention of Vielence, Viofent Crime: the Challenge te Cur
Citier (Beosze Brailler, 1969), p. 82.
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and 43.4 in rural Ameriea’ It 2 not unreasonable to be concerned that, over time, the
inner-city violent erime problem could spill over more and more into gentrified contral
city districts, I':I:I.I'IE:I"-I'i.I'IEhE'I..IbuI'hE., citiea, and even the rural heartlands. It is already
disturbingly apparent that more and more violent erime involves atrangers and teenage
"wolf . A the International Association of Chiels of Police has eoncluded, whereas
mogl murders were onee commitied among persons who knew each other, today most
murders in America are between strangers (33 percent of the 23,760 murders committed
in 1992}, while juvenile killings are the fastest growing type of murder (ineressing
an percent from 1980 to 19921 Indeed, juveniles now commit about a third of all
homicides against strangers, often murdering their victims in groups of two or more,”

By the same token, while it remaines true that violent erime in America is
predominantly frdra-racial, not inter-racial, black-on-white violent crime has
adxiﬁmt levels, most especially with respect to multiple-offender violent victimizations.
Tahle 4 summarizes 1993 NCVS data on viectim-offender relationghips by type of crime
and the perceived race of the offendar. From these data, it would appear that in 1983 over
1.54 million violent crimes committed against whites (about 18 percent of all viclent
victimizations committed against whites) were committed by blacks, while in the same
year over 1.29 million violent crimes committed agninst blacks (about 80 percent of all
wiolent crimes commuatted apainet blacks) were commutied by blacks. The black-on-white
crime problem is more acute with respect to violent crimes committed by juveniles. For
examp'fe, in 1991, 95 percent of all violent crimea committed by white juveniles were
committed againat whites, while 57 percent of all viclent erimes committed by black
juveniles were committed against whites, ™

Nonetheless, it remains true that at this moment in time, America's vielent crime
problem, especially the rage of homicidal and near-homicidal violence, i= extremely
concentrated among young urban minority males who figure disproportionately as both
violent crime victims and violent crime victimizers.

Criminal Vietimization 1993 (Hurean of Justice Statistics, May 1995), . 3.
*Murder in Americo (International Assceintion of Chiefs of Police, May 1965, p. 6.

“James Alan Fox, “Teen Males are Committing Murder at an Increazing Rate,” a report
prepared for the Nitional Coenter for Juvenile Justice, Pittsbargh, PA, April 1993,

Y uvenile (Wfenders ord Vietima (Odfice of Juvenile Justice and Delinguency Prevention,
August 19951, p. 47.
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Table 4. Estimated numbers and percentages of violent victimizations by race
of vietims and perceived race of offenders, 1993

KNumbers Percentages
Single-offender against whites
Single-offender by blacks agaimst whites 1,071,867 15.8
Single-offender by whiles against whites 5, D, 50 Ta.8
Simggle offender by other ngninst whites 563421 L
Single-affender by unknown againet whitea 122111 18
Tatal single-offender against whites 6.783 million 1m0
Multiple-offender agoinst whites
BMultiple-offendor by all blacks ngninst whites 4 T2 B8 24.8
Multiplealender by all whites mminst whites ags, 180 47.8
Multiple-offender by all other against whites 474 457 24.7
Multiple-offender by umknosn agaimat whites 5B, 705 29
Total multiple-offender against whites 1.920 millian 100
Single-offender agains blacks
Single-offender by whites nguanst hlacks 161,814 13,4
Single-offender by biacks agninst blacks 054,696 811
Single-offender by all other apaimat blacks 42 5A2 3.5
Bingle-offender by unknown against blacks 25, 5 21
Total eingle-offender against blacks 1.216 million 100
Multiple-offender agained blacks
H1|Hi|'||r:-1r|T1:nd1:-.r b all whites against hlscks 24, 55T LX)
Multiple-cffender by all blacks against blacks A0R, 634 5.5
Multiple offender by all other against blacks BGE,632 163
Multiple-aiTender by unknoen against hlacks 5,993 22
Total multiple-ofender aguinst blncks 408, THS jLE 1]
Violent crimes agmnst whaies
Total black agninst whits 1.54 million 18
Total white agninst white 5.92 million GE
Grand total all againat white 8,70 millien 100
Vieent erimes agoinst blscks
Total white nsminst black 186,000 1
Total hlack agrinst hlack 1.29 mallinn B0
Crrand total all against hlack 1.62 million 100

up!e—oﬂ' rwjrul,u.u-:-na for category "all ather™ adds categorios "all other” and “mixed
E' % m Jmlanﬂrcm tn the Dlidled States, 1902 (Bureau of Justios
imig),
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For example, a [1]5 s of murders committed in 1988 in the nation’s 75 most
populous counties found that were 52 ];Emeut of all murder victims and 62 percent
of all murder defendanta, but they were only 20 percent of the general ation in these
maugahmn Jjurisdictions, By eomparison, whites were 44 percent of all murder victims
and 36 percent. of all defendants, but they were over 77 t of the general population
in thess urban areas. About 93 percent of all black munﬁe{r wictims and 83 percent of all
white victims were killed by someone of the same raee.!

Likewise, between 1985 and 1992 the rate at which males ages 14 through 17
commitied murder increased by about 50 percent for whites and over 300 percent for
blscks."” Between 1973 and 1992, the rate of violent victimizatione of black males ages 12
to 24 increased about 25 percent; for example, black males ages 16 to 19 sustained one
vicdent crime for 11 persons in 1473 versus one for every gix tn 1992 In 1992, black
mules between the ages of 16 and 24 were one percent of the population age 12 or over
and experienced five percent of all violent victimizations, By eomparizon, white males in
this age p were six percent of the population and were victims in 17 percent. of violent
erimis, Moreover, the “violent erimes” experienced by young black males tended to be far
maee sorions than thoge exporianced by white males; for example, avated
assaults rather than simple assaults, a.rlli violence involving gunfire rather than
weaponless attacks "

Indeed, 23 percent of those arrested for weapons offenses during 1993 were
ﬁnu nger than 18 years old, and overall weapons arrest rates wore five times greater for
lacks than for whites Az summarized in Lable 5, from 1987 to 1992 the average annual
rate of handpun victimization 1,000 young black males was three to four times higher
than for young white males. wise, between 1887 and 18411 the annual arrest rate per
100,000 for murder among white males 14 to 17 rose from 7.6 to 13.6, but for hlack
males of the same ages it more than doubled from 504 to 1118

M Sourcebook of Crimiral Jestice Statistics, 1994 (Bursau of Justice Statistics 1986, p. 343
tonly single offender, single victim incidonts}; and Murder in Large Urban Counties {Burean of Justice
Biatistics, May 150530,

12 5 Vred Dhumstein, *Prisons,” in James 0. Wilon and Joas B Patersitia, eds., Crime (Tnstinete for
Comtemporary Studics, 1993), pp. 397410,

"Ypung Black Male Vietims (Huresy of Justice Statisties, December 19941,
P bid
Y Wonpons Offenses and Offenders (Bureou of Justice Statistics, November 1505

% A lfre) Blumstein, “Violencs By Young People; Why the Deadly Nexua?," National Instituie of
Justior Jowrnal, August 1995,
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Table 5 Average annual rate of erime, 1987 to 1992, committed with handguns
per 1,000 males, by nge and race of victims

;_l.u.:nd‘ wickim
Age of wictim White Black
12-15 W] TET
16149 y 05
20-24 82 204
25.34 4.9 123

Note: Rotes do not inchsde murder or non-ne Eemmamhughlermmmhmdndlbhuﬂmnﬂ
Sourco: Young Bulmk Maie Victima (Burean Statistics, December 1994)

As auﬁgm‘h\'n s are, such national data on the concentration of viclent crime
by race, place to be brought down to the street-level in order to be
underatood. (J..nnm:la'r the case of Phil phia, For ATy years, crime rates in
Philadelphiz have been lower than in the rest of the nation's ten largest cities. Still, as
measured by the UCR, in 1980 Philadelphia’s total erime rate was about twice that DI‘ the
four surrounding suburban Pennsylvania counties, and its violent crime rate was over
thres times that of those counties. Forty-two percent of all violent crimes mm.u:ut'bud in
Pennsylvania uncu.rred in Philadelphia, which contained only 14 percent of the state's
total population,”

In 1994, 433 people were murdered in the City of Brotherly Love, 340 of them
black. Blacks were 38 t of the city's population but 78.5 percent of its murder
wictims, More than half of the victima were males between the ages of 16 and 31, All but
five of the 89 vietimg under 20 were non-white. Citywide, the number of murders per
100,000 residents was 23 (the national average since 19090 has hovered aruund 9. EI But in
the pmdotnmantly white, working-class Greater Northeast re%nn of the city,
rate was ahout two per 100,000; in predominantly poor, black North Phi | hm, the
rate was 66; and in the heart of North P‘}ul.udalghm.. in an area known to restdents and
police as "the Badlands,” the rate was over 100" The picture on the nexi page is probably
worth 1,000 words,

Like other big eities, Fhllﬁdﬂ hin's lent crime problem ia
exacerbated by street-gang acmn 1 aﬁ«l fi the gang problems of Los Angeles
County and some other cities, P uld count its blessings, L.A. has some 404
street pangs organized muinly alll:lug nu:l.u.l and ethnie lines: 200 Latino, 150 black, the

Yt tmigiorm Crimne Report, Commmmesaiih of Penvendvania, Anmsial Report, 1990 (Pennsylvania State
Palice, 1991], pp. AZ-A4.

“Doa Russell and Bob Warner, "Faithilk: City's Deadliest Turf in 94," The Mhiladelphia Daily ¥ows,
Janiaary 9, 1995, pp. 4-5, Also see Craig B MeCoy o al., "Crane in the City," The Philadelphia Inguirer,
Sq'rumh:r 15, 1995, pp. AB-AT.
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rest white or Asian. T er these gangs claim over 50,000 members. In 1994 their
known members committed 370 murders and over 3,300 felony assaulls.*®

3. Violent Crime Demographics

Demographic trends make it virtually certain that these gangs in LA, and other
cities will have plenty of potential reeruils between now and the vear 2005, As table 8
md;mﬂﬁémh;.t th; mu?lh‘y had n'b{:‘l;l. gl million Eﬁﬂmu age lfz:r u.n,q;l"; By the
that number will inerease by 15 percent, eight percent for whitea, 26 percent
ﬁrblaelm, and T1 percent for Latinos. '

Table & U.S. Juvenile Population, 18990 and projected 2010

Population Increase
1990 2010 Number Percent
All jrveniles B4, 155,000 73,617,000 9,432,000 15%
Ages 0-4 18,574,000 40,007,000 1,143,000 %
Ages -9 18, 064, [0 19,722,000 1B58,000 9%
Ages 10-14 17,190,000 90,724,000 3,533,000 21%
Ages 15-17 101,066, 0000 13,154,000 3,088,000 e
Wiate 51,336,000 55,280,000 3,944,000 )
Block 1,866, (00 12,475,000 2,579,000 e
_Lating 7,885 000 13,543,000 5,657,000 %

Source: Bureay of the Census, 1993, Office of Juvenile Justice and Delinguency Prevention, 1965,

Today America is home to about 7.5 million males between the ages of 14 to 17.
That crime-significant cohort will increase by rwahl,; 500,000 between now and the year
2000, Between now and the year 2005, the number of 14-to-17-vear-old males will
increase by 23 percent, with increases of 28 percent and 50 percent for blacks and

Latinos, respectively.

Ppehr Lisedtke, Gang Poliics i Lo Angeles County (Senjor Thests, Woodnow Wilson School, Princeton
University, 1905,

® Jamies Alan Fox, "Homicide Offending Pafterne: A Grim Loak Ahead,” paper presented af the American
Academy for the Advancement of Science Anmual Mestimg. Allant, Georgia, Febmuary 16-21, 1995
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Figure 1. Murder in Philadelphia, according to ZIP code
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Sources: Philadelphia Palice Department, 1999 LS. consus, Philadelphia Daily News analysis,
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Justice system officials are generally aware of these demographic shifts. For
example, the New York City police department forecasts that between now and the year
2000, the number of males i the city between the ages of five and 14 will rise by over
Eﬂ,ndﬂ.’“ Likewise, California officials project that the state's number of juveniles ages 11
through 17 (the amwib]e for 99 percent of juvenile arrests) will increase 33
percent in the next. '

Btill, it is worth stressing that this inerense in young males may not simply be o
matter u&'rlaing numbers in terms of violent erime rates in the years ahead; instead, it is
likely that, on average, tomorrow's new young felons will commit more serious crimes
than today’s juvenile offenders do.

For starters, consider the results of a famous study of all 10,000 males born in
1845 who lived in Philadelphia between their tenth and eighteenth birthdays® Over
one-third had at leazt one recorded arrest by the time they were eighieen, Most. of the
arrests oocurred when the boys were fifteen, sixteen, or seventeen. Half of the were
arre:&tnlgi more than once; once o kmihﬂnﬁuﬁedﬂmhtimm.ﬂmuhmmt_nd he '
would be arrested again were over 10 percent. But perhaps the most significant finding o
the study was thatﬂaga.ﬁupermn of the boys eommitted five or more erimes before they were
eighteen, accounting for over half of all the crimes, and about two-thirds of all the violent
crimes, committed by the entire cohort. This "six percent do 50 percent” statistic haa been
roplicated in a series of subsequent longitudinal studies on Philadelphin and other cities.

But even more important, this same literature indicates that each generation of
crime-prone boys is several times more dangerous than the one before it, and that over
80 percent of the most serious and uent offenders escape detection and arrest. For
example, erime- hoys born in L who resided in Philadelphia between their tenth
and eighleenth birthdays did about three times as much crime as their older cousins in
the class of "45, But about 680 percent of the most serious offenders in the former cohort
were never known to the police, and it is probable that an even larger fraction of the
serious offenders in the latter cohort had no official record.

Taken ag a whole, the data miﬁmm that the difference between the juvenile
criminals of the 1950z and those of the 1970s and early "80s was about the difference
between the Sharks and Jets of "West Side Story” and the Bloods and Crips of LA. County
fame. 1t is not inconceivable that the demographic surge of the next ten years will bring
with it young male eriminals who make the *0.G.£" (original gangsters) of the Bloods and
Crips look tame by comparison. And it is all oo likely most of the worst of the worst
offenders will escape detection, arrest, and punishment: clearance rates for murder
-d_ruppuilup_remrﬁwofﬁﬁ percent in 1892, and in a few cities where juvenile crime is
already spiraling, half of all murders go unsolved for a year or more ™

" ata supplied by Office of the Comm fasioner, New York City Police Department, Septemiber 26, 1995

g |igabeths 0. W, il Crime: Outfoak for Cafifrmio {(Lepistnive Anahst's OMce, Seaie of
Colifornis, May 1995), p. 22,

“*Marvin E. Wolfmang et al., Delinguency i a Birth Cokort (Univessity of Chicago Press, 1972
i turder in America {Intemational Asseciation of Chiefs of Palice, May 1995), p. &; Manica Rhoret sl

*Half af Camder’s '04 Hombcades Unsolved,” Fhe Philodeiphue faguiver, March 12, 1995, pp. A, A22-AZY;
Marvin Wolfgang et al, From Bay io Mo, From Delingwency ro Crime (University of Chicsgo Press, |98TE
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4. Violent Crime Dynamics

b e e B e it
aggregate, it is pasy (o n et difforences in tory eriminal propen
between, say, well-off boys from intact families residing in good neighborhoods, and
lmpuh‘:mimd bowvs from parent families Inrlng' in drug‘- and erime-infested places.
But under what conditions do otherwise com wvary in their
ities to commit violent crimea (remember, m'{'m.m.g "bad home" produces a “bad
or a career street predator)? And why has each recent m‘lmrt of seripus young male
w&m, heen, on average, more prone to homicidal and violent erime than the one
ore i

Many researchers in erimmology, the social sciences, and even the bio-medical

ﬂ:lencaa are ducmg studies that may {or may not) yeld definitive policy-relevant answers
Jm.- ions. For 'E'ZN"PIE a number of analysts have been at work on the "project on

human elopment in hmﬁm neighborhoods,” bed in a recent Mational Institute
of Justice report as "an unprecedented, long-range of research designed to study
a broad of factors at the level of the community, the family, and the individual
believed to be important in explaining EEI"L eesion and delingu , Bubstancs a.busu.
and eriminal behavior, including violence.” lﬁl& 7 lists the thirty di erent "contexts’
and "lactors” being mempted in the Chicago project.

Marvin Welfgang e al,, Delinguency Careers in Two Bl Cofrorss (Plenum, 1994, DS, Ellion of al.,
"Self-reparted Viole Offending,” Sourna! of fmerpersonal Fioferce (1986} pp. 472-514; D05, Ellbot, “Seriouws
Vislent Offenders,” Crimimalogy, 1992, pp. 1-21; Alfred Blumstcin et al., Crimingl Coresrs and Career Criminaly
(Natienal Academy Preas, 1986); James Q. Wilson ot al,, Unadervianding and Comtrolling Crime (Springes-Verlag,
1956,

i hristy A, Visher, *Understanding the Roots of Crime: The Praject on Human Development in Chicago
Ml ghborhooads,” Matioad hastiute of fustice Jowrnal, November 194, p. 9.
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Tahle 7. Thirty contexts and factors being studied as part of the Project on
Human Da'ulupnent

Grﬂ:ﬂn::ﬁtmmb’pnimml ilmﬁure

Community standards and norms.

Crime, victimization, and arrests.

Zocial cohesion.

{‘?;L‘{ﬁ“m { in drug and gang networks.
inv ent in drug Eang networ!

Academic ement expectations,

0. Schoo] policies regarding social control.

1. School conflict.

12 Taadmr-atudqnt relationships,
13, Str&ngthsand weaknesses of the school environment.
14. g Enmhcm and size of social network.

e e A0 O =) S0 e GO D
it Tt a1

15. e abuse and delinguen poors.
16. De'.-il.ul and prosocial anituﬂm.x-ﬁh"|Ir
17. Loca lrl'peer netw:rkﬁ ischool or mlnmunlt}r:l
I8, Eamily sirvtture
., Family stru
20 reflhouu

! hips.
21. Pamnlul disciplinary practices.
22, Parent characleristics.
23. Family mental health.
24, Famil h.utm:-r of criminal behavior and substance abuse.
mental th status.

26, Impulse mnt.ml and sensation-aeeking traits.

27. itive and Lan development.
AT P e ok bt

29, Lawre-tlmx: activitics
30. Sell-perception, auiluﬂaa and values.

Source: Christy A, Visher, "Understanding the Roots of Crime,” Nafionol Teatitute of Justice Journal,
November 1904, p. 14

W have no doubt that this research will add something of intellectual mteren'g‘tu
the already mlumimus amdnmie literature on understnnd.u'& and reducing viclence.
Li . we agree who uarbndl;r that uncovering “the subtle interaction between
individual charuienuhm social circumstances requires policy-related ressarch of a
aort an.dmtas:nlethathasnntbﬂen attemphadbafmv"‘ﬁnd a5 wo statsd in the fiest
part of this , Americans should strive to prevent crime by reducing the chances that
given at-risk ¢ ildren will become delinguent or criminal in the first place.

BPar a sumpbe of the recent Hierature, see 1993 Report of the Horry Frank Gugeerheim
Fuunddm Roseerreh for [nderstanding and Reducing Vialenes, Aggresnion and Domenanee (The

Harry F Gug@pnhmn Foundabion, 1993).
T James €. Wilsan, O Character | Ametican Enterprise Institate, 1991, p. 179
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But we would be as NM we guspect most Americans would be, if these
studies uncovered something ntal about the dynamics of predatory street crime
i e efen g bt b i S gt b ha gt g e

OF SXEIT I EVETY and aa every family court WE— at:g;l:
fractions of highly vinlent juvenile offenders have suffered mq'gam ahuse or
family member, or have witnessed extreme violence, or both, Likewise, it has long beEﬂ
known that over half of state prisoners come from si parent households, over nne—
quarter have %!aum!a who abused drugs or aleohol, nearly a third have a brother with
o prison or jail record.

Moreover, the human drama behind the statisties has been red in numernis
eﬂmngrn'ih;: accounts. One of the most recent of these accounts i Mark 8. Fleisher's
hook on lives of 194 West Coast urban street criminals, including several dozen who
were juveniles at the time he did his primary field research (1988 to 1990). Almost
without exception, the boya' families “were a social fabric of fragile and und endabbe
social ties that mkly bound children to their parents and other socializers. ggf all

arents abused alcohol or drugs or both, Most had ne father in the home; m
athers who were criminals. Parents "beat therr sons and dm}ghl-ars—whupped em with
helts, punched them with fists, slapped them, and kicked them =

Likewise, in a recent book on race and class in America, Jenmifer L. Hochechild
neknowl that "some lawhrenkers hold dm’hrr:ent vilues than moat other Americans,”
and are quite distant from “mainstream norms”;

ﬁukndfuranu.ltm‘m‘krmm another drug dealer, voung murderers in

Sf:'n, . speculate thl.t they mnEl have ag; their rival once
r-ather n gix times, or could have stabbed instead of ghot him. Their mIE
regret is that incarceration "took a lot of my life”; one went to his victims'
funerals to assure himself that they were indeed "dead. Most chillingly, some
seem incapable of seeing the future as potenti different from the past;
when aakﬂd “what are your thoughts aﬂut the future?," several youth
asked for an explanation of the question. ™

Does un;mne actually doubt that poor, fatherless voung males who are abused or
neglected at home tate or make trouble at school, hang out with deviant, delinguent,
or erimanal peers and live amang people who ablse aleohol or drugs in neighborh
dotted by malt-liguor cutlets are substantially more likely Lo get into trouble with the Law
and commit violent crimes than otherwise comparable children who are less exposed to
pome or all of these criminogenic influences? o ameng us still questions the incressed
eriminal potential of children who are exposed to open-zir drug markets; who lack
attachment to religious, civic, or other communal associations; or who are simply never
habituated by parents, guardians, relatives, friends, teachers, coaches, or clergy to control
their umcumn impulses, defer immediate gratifications for the sake of future rewards,
or respect the feelings, persons, and property of others?

Intellectually, it is werthwhile to strive for ever more analytically refined
understandings of the conditions that spawn violent crime by spawning viclent criminals.

ek 8. Fleisher, Begpars and Thieves: Lives of Urban Streed Orivitaals (University of Wisconsin
Press, 1995,

Hlennifer L. Hochschikd, Facing Up s dhe American Dream (Princetan University Press, 1995), p. 38
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Etl.dws- already atkwat wherve violent crime is mml&m concentrated, mhlcs

Hdren are mo n! minority grw:l.ng up in and crime-
infested inner-city n ha;h‘; gwr forthcoming he and in other ways, we
hope to identify mean ngi‘ui real-world examples of community-based programe intended
to prevent m.-mk kids from becoming violent eriminalg. For bevond acidemic theory and
cxpert-derived, one-size-fits-all public policy approsches, Americans most desperate E

needgm rescue missions to save particular mt-risk children when and where it
DO

5. Vielent Crime: Volers are Nol Fools

Most Americans already possess the common sense and the compassion necessary
to meet the challenges of violent erime provention, protection, and restraint. Moreover,
most Americans are keenly aware of the relative violent crime risks which th face, and
are by nummmmpmnrluu those risks--as mumf critics of the public’s

understanding of crime and mmt have asserted.

Of course, we do not mean to suggest that most citizens have on the tips of their
luﬁxea the crime statistics cited in the n?.nna sections of this report, Nor do we mean
ny that, under some conditions, ;publl ar of violent erime (and of other types of
crime as well) can be t&nadbeyon reazon by news events, television viewing habits,
or ather factors, Butl we do mean to gtress the anenunwrimked fact that the relative
intengity of citizens” personal eoneerns about violent erime is more a mirror than a
mirnge of their relative objective risks of being victimized by violent crime,

For example, in just about every major public opinion survey sinee January 1994,
crime has been ranked ahead of unemployment, the deficit, pollution, and other issues as
the main problem facing the country today. Butl while nearly all Americans now feel more
threatened by crime than they did in the past, urban Americane feel more threatened
than suburban or rural Amerncans, and urban blacks feel more threatened than other
urban residents. For example, in 1991 ahout 7. 4 pemmt af all housshaolds, 16.5 of
black households, and 22.7 percent of central city black households identified c a8 a
mijor nmghborhmd. problem. Between 1085 1991, the fraction of rural households
that identilied erime a8 0 major nEIP'anrhmd pmhklm remained fairly stable, rising from
1.4 pereent to 1.9 parcent, But the fraction of black central-eity households that did so
nearly doubled from 11.8 percent to 22.7 percent,”

Likewise, a number of recent survevs, including one condueted by the Black
Commumnity Crusade for Children, have found that black urban children, who are far
maore ||I:EI than black urban adults to be murdered or victimized by many types of violent

ra.!:lLsd their top five present life concerns as follows: kids carryi g'u.uu
G‘ﬂ p-r.trcen.t.] viclence m school (68 percent); living in a dﬂ.ﬂw hood
(B4 percent J; involverment with (B3 nt}; and ent with people who
cause trouble (63 percent ™ And as table indicates, black teenagers, whao are more likely
than white teenagers to be mu rdered or victimized by many types of violent crime, feel

more threa

¥rime ard Neighborfooe's (Bureau of Justice Statigics, June 1994},

YRinck Community Crusade for Children, dhenafelming Mooriny of Black Adwits Frar Fer Chbdren's
Safety amd Future (Children's Delense Fond, May 26, 1994)
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More broadly, congider the |mp|i|:$hm15 of the fact that many anti-erime activities
in this country are private, daovemment-a They mnmal of the countless financial,
lecational, and organizational decisions made cach day by families, businesses, and
neighborhood groups in an effort to render the environments in which law- nhMmg people
live, wnrlr. shop, attend sehuul and play relatively impervious to erime. We lock our doors

'hurgllu' We counsel our teenagers to be careful and to avoid driving
'I:u:li n.eaghbuﬂmodu " We mhmta our families and our businesses. We make

crime-gengitive investment decizions. We watch the neighbora’ homes when they are on
vacation. We hire private security . We form neighborhood watch groups, Were it
not for these 'rate anti-crime efforts, America's violent crime problem would be far
wu-mc Unli'l:ll] ; urloflhcmunuufuruunhh:ghmtmofmuuuulw:tmhnn

E:J ia that the law-abiding people of these communities experience a
mﬂ;ﬂﬁ:kﬂf financial and political resources needed to protect their homes, stores,
B ik

To our knowledge, no one has attempted to measurs or monetize what Americans
spend privately on erime protection. Loose estimates have been made that twice as much
1% now spent on p‘rwat.e security services as on public police, but no rigorous work on the
coste of rent-a-mpe let alone of the entire range of private anti-crime activities, is
presently available.
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Table B. Teenngers and the threat of violent erime

White

Hou rmarh of the time do you worry ahowt being the wetim of

Bm

Aot or soame of the time I

Hardly ever or never i

o

What kind of crime do you think is likely to happen to you?

Eobbery/mugging
Shecting

Assmll

Rape
Chther

FARI A

“'?u;_dn_jm think ix maore likely to commit thaf erime oguinag

yous

Teenager you know
Teennger you don't know

An ndult
Do vou kaow
years?

Yen

$E3

someane who hos been shat in the past floe
1%

Wit is the biggest problem where you go to schoosl?

Violmes
Gangs

hrugs
Racism

All other

(1]
8%
14%
B
e

Are prganized gangs a problem in your school F

Yar

18%

Black

5%

55235

235

B3zzd

g

Sowrce: New York Times, July 10, 1904, p. 16, based on Mew York Times/TBS News Poll.

But we would not be surprised to learn that Americans are investing more of their
time, amd effort in crime qmt.ecuun today than they did five, ten, or fifteen

0w mum:{t_

average

thut.um then the public's crime fears are more un

o, For what

mmbonenaeut.ha: for all of the private, corporate, and community-
based anti-crime mitiatives, for all u'rﬂmdupnaahla income spent on security devices, for
all of the costly behavioral changes, and for all of the neighborhood rallies, they have to

date gained only marginal and temporary relief from muorder and mayhem on the streeta.
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IT1. The Reality of Revolving-Door Justice

A majority of Americans of every demographic description are convineed that
existing government policies do not do nearly enough to complement private anti-crime
efforte and prolect law-abiding citizens from violent and repeat eriminals. In stark
contrast, many and criminals’ rights advocates remain sanguine about how the
system operates. In their view, the real problem is not revolving-deor justice but its
opposite--public palicies that incarcerate too many convicted criminals for too long. The
national media routinely side with the experts. A typical example is the 1994 Time
ﬁziﬂc cover story which declared in bold letters that "outraged Americans” who favor

"em up” policies fail to see that “prisons have failed” and thet “imposing longer

sentences miyy only increase the crime rate "

There is plenty of reliable data that can be used to referee this dispute between the
people and the experts. Almost all of it supports the views held by averape Americans,

As table 9 indicates, there is quite a gap between how much time average citizens
think eonvicted eriminals ehould serve in prison and how much time the criminals
actually serve, For over a decade, the justice syatem has been overloading the streets at
least s fast as it has been filling up the prisons. As table 10 indicates, more than seven
ok of 10 of the 5.1 million under correctional supervision on any given day in 19584
were nod incarcerated. Nationally, about three million persons were on probation, one
million were in prison, 690,000 were on parole, and 454,000 were in jail. Between 1980
and 1984, the parole population and the prison population both grew by 213 percent.

Indeed, 1 1902, owver 10.3 million vislent crimes were committed, but jost 3.3
million were reported to the poliee, About 641,000 led to arrests, barely 165 o
convictions, and only 100 or &0 Lo State prison mnlennes_uwhich an average ended
before the convict had served even hall his time behind bars.

How 18 it that the justice syatem imprisons barely one criminal for every 100
violent crimes? How 13 it that millions of convicted criminals with a history of violence
end up on probation or parole rather than behind bars? Who really goes to prison, for how
long, and under what conditions? What really happens on probation and parole? And how
much violent erime s actually done by repeat violent crinm ineluding those whe are
legally "under supervision” at the very moment they find their latest victims?

“Richard Lacavo, “Lack ‘Em Up,” Time, Pehroary 7, 1994, pp. 51, 55,

P vimimal Victmizadon 1993 (Bureau of Justice Statsics, May 1993), p. 1; Sowecebook of Crisingl
Jumttce Sumisttes 1905 (Burean of Justice Scatistics, 1994), 1ables 4.9 and 3.73; Felomy Senfences in Simte Couris,
1992 (Bureas of JTusice Statistics, January 1995), ables 1, 2, and 4.



The State of Violent Crime in Amertca

Table 8. Actual vs. Recommended Sentences

Actual a time served,  Average recommended fims
ffense refeased in 1992 tn prison, 1987
Rape 4 years, 11 months
with no other injury 15 yeara, 5 monthe
with forced oral sex, no 16 years, 10 montha
other injury
Robbery 3 years, 3 months

no weapon, threat of
foree, no mjury, $10

threat of foree with

wespon, no injury, $10

shot vichim with gun,

hospitalization, $1,000
Aszanlt

mmtentional injury,
treatment by doctor, no
hospitalization
intentional injury,
treatment by doctor and
hospitalization

2 years

Burglary

bu of a home with
loe= of £1,000

Drug trafficking

cocaine sold to others for
resule

1 year, 10 maonths

1 year, 6 months

3 years, 8 months
B wears, 8 months

10 years, 3 months

B vears, T montha

T vears, 9 months

4 years, 5 months

10 yvears, 6 months

MNote: This table co

the actual time served for selected serious offenses by those

released from prison in 1992 with the prison sentences recommended by a representative

sample of Americans in 1987,

Source: Joseph M. Bessette, “Crime Justice, and Punishment,” Jobs and Copifal, Winter

1896, p. 22,
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Table 10. Number of adults on probation, in jail or prison, or on parcle,
1980-94
‘Total estimated
eurreitionsl
Year population Probption Joal* FPrison Parols
1980 1, B4l 400 1,118,087 16 B8 319,505 220,438
1186 3,001,500 1,968,712 254,086 487,683 300,203
18990 4,348,000 2,670,234 405,019 T43, 362 531,407
1991 4,536, 200 2,724 322 424 1259 T2 535 a0, 198
1992 4, Te, 00 2,811,611 441,781 BB1,2056 LR
1943 4,043, Bl 2,903,160 455, BNy B0, 166 &78,100
19494 5,135,900 2,962,166 463,717 909,608 620,150
Percent
chmnge,
1903-54 4% % 6% 10¥% %
1 980-04 179% 165% 165% 219% 2%

Mote: Every voar somse states update their counta. Counta for probatson, prisons, and parcle populstion are
for Degember 31 ench yepr. Jail popalation counts are for June 3 each year. Prisoner counts we for those

in custody onl

ly. Bermuse some persons may have multzple statases, the sum of the number of persons

incarcerabed or under community supervision averestimates the tolal correctional popalation.
“Inchadea convieted and uncorvicted adult inmatea.

"Jail pount is hased on estimates.

Snuren: Burana ul'Jtutn:n Statiaties, 1905,

Figure 2. Adulis in jail, on probation, in prison, or on parole in the United

States, 1980-93

LR

‘ Ll ) imAzx L LB

Tl
Faursls

0

Sourve: Corvectional Popilations in the United States, 1993 (Barean of Justice Statistics, October

195); Sonrcebonk of Criminad Juatice Statiatics, 15984 (Burean of Justice Btatistics, 1995),
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1. Who Really Goes fo Prison?

The revolving door is greased when 65 percent of all felony defendants, and 63 percent
of all vislent n&iﬁendmtﬂ. are relegeod prior to the disposition of their cage, As table
11 indicates, in 1990 in the nation’s seventy-live largest counties, 44 percent of all
relessed defendants, and 11 percent of all released violent felony defendants, had a
history of prior convictions, including 31 percent of the former who had 1 or more prior
convictions, and & ent who had 10 or more prior convictiona. About 19 pereent of
roleased violent I’aﬁ;d&ﬁendmu simply fail to appear in court, About 16 percent of
released violent felony de;s:ndants are rearrested again within the vear, a quarter of them
for another violent crime.” And in 1992, 71 t af the defendants charged with felony
weapons offenses were released prior to trial =

Tahble 11. Number of prior convictions of felony defendants, by whether
released or delained and the most serious current arrest charge, 1990

Percent of feloay defendants in the 75 larpedt coasnties

Total with Bumber of prior convictsns

Dhettabbon/ o hease
outeome wnd the most
surious current arrest Number of Mo prior Pror 10 ar
chiarge defendants Total convictions  eonvictions | more 58 4 1
Released defondants

All oiffenses 13,085 10N S T 5% % 1% 13%
Violent offenses 5452 26 15 11 1 F4 4 4
Properiy offenses 11,4581 : L 20 15 2 3 & 4
Dirug offenses 10,474 32 17 15 1 a 3 ]
Public-order afenses 3878 8 4 4 - 1 - 1
Detoined defendants

All offenses 18,346 1 2% TI%: 1% 20%: 27T% 13%
Viobend, pdfinses: 4,953 7 ] 12 2 B 7 4
Praperty offonses 6,143 13 0 24 ] 7 8 4
Dirug offensas 6,087 3 ] - | & 10 4
Public-order ofenses 1,246 7 & 1 2 2 1

Source: Pretrial Relecse of Felony Defendents, 1990 (Barem) of Justios Statistics, November 19092),

But it is at the point nfauntcuui:&tzhm the revolving door for violent felons really
hegins to swing. As table 12 shows, in 1992 fully 47 percent of state felons convicted of
one vinlent crime were not sentenced to prison, and nearly a quarter of those convicted of

™ Pretrial Release of Felony Defenclanes, 1990 (Bureau of Tastice Swbstics, November 19923, wbles 12
and 13,

9 Weapons (ffenies and Offenders (Burcan of Jusice Saristics, Movember 1995), p. 4
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three or more felony crimes, one or more of which was a violent crime, were not sentenced
to prisom,

Table 12. Convicted violent felons not sentenced to prison, by number of
conviction of flenses, 1992

Percent of comvicted felons rot sentonced to prison for

1, 2 or 3 or more felony conviction offenees

Moat serious cenviction offense Ono ‘Two Three or more

All violent offenscs 4T% 1% 23%
Murder % 5% A%
Rapa . % 0%
Kobbery 0% 21% 4%
Apggravabod assault G1% % 38%
Crher viokent® i 1% A6T

Nate: This chart reflects prizon non-sentensing rates for felons hased on thair moet serious u-f‘hmn.
For example, ﬂ'nfdrrn is convicted for murder, larceny and drug § and not
prln'm. 'I-na- woald b represented in this chart under murder {the most serions offense) with l!'n-ee or

'Imhlrlea offenses such as neghgent manslanghter, sexual assault and kidnepping.
Source: Burensi of Justice Statistics, Felany Serterces in Stots Courts, Jenuary 1995, p. 6,

Given these facts, it is not surprising that virtually all eonvicted eriminals who do
go to prison are violent n‘ffender.'n. repeat z&end.erﬁ or violent repeat offenders, Table 13
summarizes the number nf&r&auners in state prisons in 1991 by the most serious offenses
(ot the only offenses) for h they were convicted. Some 46.6 pearcent of the prisoners
were in prison for vielent offenses.
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Table 13, Number of state prisonecs in 1991, by most serious of fonse
AN offerses TEE 605

it R H.]
i+ -l 200
Mamalanghter 13, 100
Otber 3000

wrxnn] onsmlt A% (00

Heblsery WIT B0
Assault E0,000
Other violent 13,100
Py e nses LE, T
IITIE‘-..B.'N:ET:J'."ll'inl'l't 35,700
Motor vehicle theft 16,000

Fraud B0
Other praperty 18,200

Drug offerses 153,200
Public-order offenses 45,500

Chheriunapecified offernses 2,500
Bouree: Prisoners in 1954 (Burean of Justice Statistics, August 1995)

It is ngmu but common error to conclude from such data that half of all prisoners
are “non-vielent.” In fact, udnipmdlniﬁéreﬂ,huadunumﬂmﬁcaur\'a r nting
T11,00M) state prisoners in 19491, former Ihrector Lawrence A. Greenfeld found
that fully 62 per'l:ant of the pnﬁcn popu lanun had a history of violence, and that 94
percent of state prisoners had commait nne clr nmre violent crimes or served a previous
ﬁtﬂﬂﬂ to mmmmntm or E:'lh'ul;i-nde Eul. percent ata't.mtlc ia ;szymr of

rmtm III.I L] EI:I'I:I. Pﬂl.'n.'l‘. STEI‘SEI..‘ E.ﬂ:mll!l.l‘.l.ﬂﬂ' 'I.l‘.‘l 0
F‘rmnﬂﬁ nown adult and juvenile eriminal actz against life, liberty, and pro
erforming the same analysis on other state prisoner data sets yicids virt o£ the
mﬂmﬁuﬂm since 1974 over ) percent of all state prisoners have been violent
or WIEtE.

“Survey of Stare Prison laoustes, 193] (Buresu of Justice Satistics, March 19931, p. 11.
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Figure 3. Profile of Prison Inmates, 1991

40 0% Viakom =

L

[ Semienied in pasd 1o grebalien o Bcarderatisn b Bos bl ofles
I Nanvislent si¥ender with so priar profaion e iscsoersion

Wl e prisom for visdend crime

Bl dCanvicied 0 pEs o viekml crims

Source: Survey of State Frison Inmates, 1991 (Burean of Justice Statistics, 1992), Statistics based on a
a.plnplr: representing 711, 0MH0 adulis in stats Flri:mna.

Indeed, between 1980 and 1993 the growth in state inmates was greatest amoeng
offenders whose most recent and serious conviction offense was violent. During that
period, the number of violent offenders behind bars grew by 221,000, representing 1.3
times the growth in the number of offenders whose most recent and sertous conviction
affense was for a drug law violation, and 42 percent of the total growth in state prison
populations,”

In short, the cleser one looks into the criminal and conviction histories of
prisoners, the clearer it becomes that there are precious few petty, non-violent, or first-
time felons behind bars wha pose no real threat (o public safety and who simply do not
deserve to be incarcerated.

For example, in 1994 California’s prison population rose to over 125,000 inmates.
Sinee the mid-1980"s, numerous experts and journalists have ingisted that the stale's
risons were overflowing with firet-time offenders and hormless parole violators, And as
‘alifornis voters marched to the polls and overwhelmingly approved a three-strikes low,
many analysts and commentators confidently warned that, within a vear, the state’s
prisons would be bulging with petty criminals sentenced automatically to life without
parole for any third l%:lun:v conviction,

J"."'ra:n.--‘m'r: in { 984 {Burcau of Justice Statistics, August 1993), p. 11
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Table 14 summarizes the results of a Califormia Department of Corrections
analysis of the criminal histories of 16,520 randomly selected felony offenders admitted to
the state's prisons in 1992 and classified as "nonviolent.” The analysis reveals thai 88.5
percent of these offenders had one or more prior adult convictions, The averoge number
of prior convictions wis 4.7, A ffth of these "nonviolent” felons had been committed to
prigon once or twice before,

Table 14. Felony of fenders admitted to California prisons in 1992 and
classified as nonviolent, by criminal histories

Prior convichions

dhvenile fome or more) 15.2%
Adult {one or more) BB.5%
Adult - Avarnge numbor a7
Adult - Vielent (PC 86751 (one or more] 1.4%
Pnor.p.mbm‘mrll
Prior Probation (one or more) EL0%
Current Probation resulting in
Probation revocation with additions] convictionss) 24.2%
Probation revecation without additional comnctionis) 21.T%
Prior juvenile hall incareerations (one or more) hA%
Prior joil « adult incarcerations
Ine or more 5. 9%
0T IeOre :‘m
Prior California youth authority commiiments 10.5%
Prior prison commilments
Ome oy more 20L6%
Three: or mare LE%

Source: Department of Corrections, State of California, March 1, 1994 Based on an analysis of 16,520
ndmissinng.

Table 15 offers a detailed portrait of the 84,197 adults who were admitted to
California ne in 1991, It ia based on a recent analysis by o former president of the
American Society of Criminology, Joan R. Petersilia, It shows that only 3,116 of the
prisoners (under 4 percent of total admissions) were, in facl, mere mibcal parole
vinlators (the category "Administrative, non-criminal”). As Petersilia has concluded, thess
data di ve the notion that hordes of "parole violators are being returned for strictly
technieal violations. . . . The bottom line s that true technical violators do not currently
represent a large portion of incoming inmates, nor do they serve very long prison terms.”

More precisely, table 15 shows that about 45 percent of the prisoners were "Felons,
MNew Court Admissions,” meaning that they were sentenced by the eourts for new erimes
ranging from murders to drug deals. The rest were "Parole Violators," meaning that they
were sentenced by the courts to additional terms ("Parele Violators With a New Term,” 18
percent ), or returned to prison by the Board of Prison Terms (the le board) for having
violated one or more conditions of their parale ("Parale Violatora rned to Prison,” 36

t). As the table's compilation of their offense records makes quite plain, the vast
majority of both all new court admissions and all parole violators—in short, the vast
mayority of all persons admitted to California’s prisons--were violent or criminals,
together responsible for literally tens of thousands of serious crimes mmm 2,004
m convictions.
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Tahble 15. Persons admitted to California prisons, 1991
By commitment of fense and average prison term served

Number of Persons &:L’Eﬁﬁ Median H@l}“ﬂﬁ

M Court 38,240 45.41%

Violont (HTenses 10,616 1261% 150
Homicide 1,540 2.19% a2
Robbery 3,701 4 400 177
Asagult 2,881 A42% 16.2
Sex Crimaon 1536 2.30% .2
Kidnapping 258 0.31% £

Property Dffenses 10,637 12.51% 110
Burglary 1st 2047 3.02% 2.5
Burglary 2nd 2,154 2.56% K]
Grand Thedt 1174 1.39% 100
Petty Theft with Pri. 1520 1.E81% LR ]
Ree. Stoben Property 1,000 L18% aq
Auto Theft 1,554 L.64% 11.5
Forgery Fraad 755 0.90% 449

Drug Offenses 12 459 14.80% 118
Possession 3,543 4.668% 1.3
Prasession for Salo 4,173 4 9% 129
Dirug Bale 2,052 4.60% 174
Irug Manufacture ave 0.465% Z1.4
Marijuana 915 1.09% T4

(Hher (ffenses 4,628 5.50% B0

riving Uinder the 2011 3.46% 83

Influpnoe
Wenpons Possession 4 0.72% 1.6
Escape 5] 0.08% B
Arson 138 0. 16% 138
Miacellaneous 807 L0E% 21

mm 16,010 18.01%

Violent Difenses 2,708 321%

Homicida 136 0. 16% 3a.2
Robbary 1,553 1.64% 17.7
Assnult 751 (LB 16.2
Bex Crimes a4 0.26% 332
Kidnapping a2 0.04% .6
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Property (Hlenses
Burglary 1st
Burglary nd
Grand Theft
Patty Thaft with Pri.
Roe. Stoelen Property
Auto Theft
Forgery, Fraid

Dirug OfTenses
Possession for Bale
Sale
Manyfacture
Mar{juana

Other Offensoa
?;?Iving Under the

nflueno:
Weapons
Escaps
Arson
(ther

EsEeEeeEREE
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| =]
-
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Eopst e mow

%%ﬁ]“"ﬂm 3,116 3T0%: 4.0
Administrative, criminal 26,428 A1.86% 7.0
Type 1 #,382 9955 a0
Drug Ulss 3,036 160% 4.0

Dhug Possession 2427 2RA% &0
Misc. | Minor 2,820 34T ' 5.0

Typue 2 12,010 14.25% A
Bex OfTenses 535 0.64% (]
Amsaalt 1,431 1.70% B0
Barplary BB 1.05% an
Thaft 1714 4A1% B0

Drug Sales 1449 L72% 0.0
Weapons a60 0.45% 80
Dvivimg Violetion 1,334 L58% ]

Misc, nonvislent 2287 2.72% (1]

Type 3 G436 T.65%: o
Homicide 118 0.14% 120
Robbery 1,168 1.39% 120
Rape/Assault 553 042% 120
Battery 2,504 LM% 120
Hurglary ik 0.84% 00

Dirug - Majar 253 0.30% 100
Weapmne ] 1.30%: 1220
Drving Violntion 171 0.21% 100
Miscellaneous 181 0.21% 120
Total Admissons 84,197 1% 1183

o gt s o piog AL et g T
Souree e B e, Rrerting Non-Yiolent Prigohers t2 1qiapmediags Sanctions,” paper

From the day it took effect through November of 18986, some 1,020 repeat felons
were sontenced u California's three strikes law, About 969 of them were sentenced
duringthe law’s firsi year; the remaining 61 were sentenced over the ensuing eight
months.” Clearly, the state’s prosecutors are exercising their discretion to use the law
ngainst repeat who for the ke of either ic safety, just deserts, or both,

“rata provided by the California Depariment of Corrections, November 28, 1995,
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nped to be incarcerated. And, contrary to popular perceptions, not everyone sentenced
under the law must serve life without the possibility of parale.

Consider the much-publicized case of the "pizza thief,” the 20-year-old California
man who wiss sentenced undor the law for stealing o slice Et:m from children in a
shopping mall.™ Although much of the national pmsa apun this story as a sell-evident
example of the folly of three-strikes (and other *) lation), the facts paint a
different picture. offender's adull criminal k to 1985. He was
convicted of five serious felonies inside of a dam:le He was grant.ed tion five times
in five years for convictions on two misdemoeanor charges and charges.
Between 1985 and 1990, he had five suspended sentences, At one int he moved to
Wash State--and was arrested there on additional charges. During his eriminal
career, he used eight alinses, three different dates of birth, four different Social Bu:un:r
numbura, and marijuana, cocaine, alechol, and PCP. Standing 6 foot 4 inches, his
strike’ occurred when he and another man frightened and intimidated four children (ages

7,10, 12, and 14), stole their pizza, and then walked away | ing. He was not sentenced
to life; he could be e |zi.l'ﬂ-e for pnmle in the vear 2014, As nne ornia official qulTped
this repeat felon was already m;ﬁlm on the installment plan. Three ul.nh'.s simply
reduced the number of future ents and the number of foture vietims.”

2, How Much Hard Time Do Violent Prizsoners Really Serve?

The unvarnished t.ruth therefore, is that America's prisons hold few petty, first-
time, non-violent criminals, Moreover, oven violent prisoners spend relatively little time
behind hars hefore being released, and do =0 under conditions of confinement that are far
more generous than cruel.

As table 16 indicates, violent offenders reloased from prison in 1992 served an
n-mr:gunfi.& percent of their time behind hars (both j cmsina.nd prison time}--43
maonths on sentences of 5% months. Between 1988 1992 the percent of time sarved in
prizons by released vielent offenders rose from 43 percent to 48 percent. But over the
same period the average sentence dropped from 95 months to months, meaning that
the actual average time served ml:'n:u.sed only from 41 montha to 43 montha. Cerall,
therefore, between 1958 and 1992, there was little change in the amount of time or in the
percentage of sentence served for different types of viclent crimes Among those violent
offenders released in 1992, even murderers served only 5.9 yvears of 12.4 year terms.

"Facts of ibe case suppliod by the California Department of Corrections, May 26, 1995,

¥ rivan Semtencer and Time Sorved for Violence {Burem of Justice Statistics, April 1995), p. 2.
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Table 16. Time served on confinement by violent of fenders released in 1992

Type of offense mutm} m&%; mw;'std

All viglent 2] 43 4%
Homicide 149 71 A8%
Rape 17 65 6%
HKidnapping 104 62 L
Robbory a5 4 Rl
Sexunl pmanle k] a5 E Lo
Aszsauli 61 L) A&
(ther &0 28 4T

“Includes jumil credit and prison time.
Soures: it of Justice Statistics, Prison Senlences and Time Served for Vielenee (Baresu of Justico

Much the same picture holds when the data on how much time vielent felons
actually serve in prison is broken down on a state-by-state basis. For example, ligure 4
displays the percent of various categories of convicted violent felons in Virginia in 1992
who had at least one prior eonviction, More than three-quarters of all violent criminals in
Virginia prisons in 2.85 had prior convictions. Figure 5 displays the average time
sarved by Virginia felons released in 1993, Topether, these two sets of data confirm that
even most violent recidivists imprisoned for murder, rape, and robbery serve less than
half of their sentenced time in confinement.**

It is possible, however, that truth-ire-sentencing and related laws will succeed in
lnerenﬂﬁ amount of prizon time sctually zerved by violent offenders in Vieginia and
the rest of the nation. For e, the BJS estimates that state prisoners admitied in
1992 could serve an average of 62 months (versus 43 months for vielent offendera
released in 1992) and 60 percent of their sentences (vereus 48 percent),

”{"w Allen, "The Coursge of Cher Convictions,” Paolicy Bavirw, Sp‘l‘lg 1004, pp -7 Ao e
Crovenar's Commisrion an Parole Abolition and Semiencing Befors Final Report {Stae of Vioginia, Aogest 19984),

W privan Bemences aad Time Served for Vislence {Beresy of Jestice Statistics, Apeil 1993, p. 2,
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Figure 4. Percent of convicled violent felons in Virginia with prior
convictions, 1992
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Source: George Allen, "The Courage of Our Convicthons,” Policy Rerdeaw, Bpring 1995, p. b

Figure 5. Average sentences vs. actual time served by violent felons in
Virginia, 1993, by offense at conviction
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Soures: Georpe Allen, "The Courage of Our Convictions,” Policy Review, Bpring 1996, p. 6.

While such increases in the amount of time actually served by violent felons would
conatitute welcome steps in the right sentencing policy direction, there is reagon to be
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cautious. For one thing, sentencing laws can change, and many states have yet to tighten
therrfg;ip on wmvi:tecfﬁu]mt felons, Despite the universal use of mand sentmu::gg
laws for murder and many other crimes, state sentencing regimes vary m Relatively
Tew states have enscted and implemented strict truth-in-sentencing laws or related
measures that keep violent felons behind bars for all or most of therr terms.

Also, even with tougher laws on the books, not much may change. Public policies
are enunciated in vhetoric, but they are realized (or not) in action, What gets done in "get-
tough® crime legislation can be un or watersd down in the administrative process (for
example, an escalation in the use of generous aulomatic "good time" eredits), or as the
reault of judicial intervention (for example, the imposition of prison or jail caps by court
orders or via consent decrees),

This is one bitter lesson of the experience with mandatory sentencing laws enacted
in the 1970's and 1980's. Sentence | did not expand between 1973 1986 even
though mandatory sentencing laws tzed or required longer sentences. For exampla,
in 1986 the median sentence for a lelony conviction was 48 months, compared with 60
months for most of the period between 1960 and 1980, In 1986 the median time served in
confinement was 15 months, the same as it wos in 1976. And between 1985 and 1992, the
ma;':n manﬁnugi sentencs of prisoners actually declined about 15 poreent from 78 months
to B7 months,

Ome reason for this failure to increase the amount of time actually served in prison
bggugulenl and other serious offenders was judicial intervention into prisona and jmls. In
1 georeg of prisons and jails wore operating under judicially-imposed caps on their
pﬂpuinthns, not to mention orders governing staffing, food services, recreation,
counseling g, and other matters” Federal district court judges have often done
whatever muu necessary to protect and expand prisoners’ rights, including
“prdering inmates released or facilities closed "*

To cite just one recent example, in the space of a single year a fedmalr&l;dwe forced
the City of Philadelphia to release defendants in 15,000 cases rather than violate the
population limit she had established for the city's jails, “Thanks to the court order, the
city nmow has 50,000 fu from justice--defendants who have been charged with o
crime but do not even hother to show up for trial. ™ As in most such cases, the court’s
orders have led to skyrocketing fiscal costs and a worse human toll exacted in murders,
rapes, and other crimes oqmml_lmd:wfv those released in order to ease "overcrowding” or to
remedy other ostensible violations of constitutional rights,

“Pairick A. Langan, "America's Soaring Prisoa Populstion.* Science, March 29, 1991, pp. | 568-1573;
Time Served to Prison and on Porole, 1984 (Bureau of Justice Statistics, December 1987), Seatencing and Time
Served (Bureay of Testice Satistics, 198T); Tracking (fferders, [987 (Bureau of Justice Statsstics, October 1994);
Privoners in 1994 {Bureau of Justice Sanstics, Aiagiast 1905Y, p 12,

M of Stave and Federa! Corveciional Focitities (Bureas of Justice Statistics, 1992), p. 7

““william . Collins, *A History of Recent Corrections s a History of Court Involvement,” Correcrions
Toadry, Atsgust 1995, p, 150,

s sah B, Vandenbrask, “Bail, Humbug!: Why Criminals Wosld Really Rather Be in Philadelphia,”
Palicy Review, Summer 19495, p, 73.
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To be clear, we understand that sinee wﬂﬂju&m have done much to end horrible

n.rahumvc nun.dlhm:tli:buhﬂf bars. Tu;r nel't.enﬂ ﬂ:.e courts have expanded
risoners’ rights without due regard for such co a8 budgetary limite,
rn.aumtmnﬁl arder, and public safety” As the Nnm q)mmm Attorneys Assoeiation has
declared, “federal court orders in prison litigation often have severs adverse affects on
blic .uufnt}r, law enforcement and local eriminal justice systems ™ And as L never

E'J’befm‘gvttm, government by consent decree is not the same as government by the
consent of the poverned.

Many of the most harmful court orders have married Caulty constitutional
interprotations to false Lrnpru:uluuum tions. For while some prisons are crowded, most
pricons are not terribly "overerowded.” At the end of 1994, statee reported that l]';?‘ ware
operating between 17 and 28 percent over their capacity (the maximum number

risoners their facilities were designed or reconfigured to hold), Thirteen states and the

istrict of Columbia were operating at or below 85 percent of their capacity. Because of
new prison construction, the ratio of the inmate population to the capacity of state
prizons has remained stable snee 1990

Moreover, ite the conventional wmdnm about the harmiul effects of
“overcrowding,” {he statistical data simply do not support the belief that mmm a-ulﬁar
greater levels of violence, illnesg, or other problems when prisons o E
lncrme pulation densities. And there is no shortage of case m‘.udm whneh suggﬂi that

pﬂmn managers have run truly erowded prisons without any increases in
cnt:umlm hwdbmmmpmhtnma?’ltudrurthutﬂlcquuhlyufpnﬂm
lmm nt and other intervening variables determine the n mnﬂu:p:ﬂm

t flow from having priscners, few of whom are ¢ mlhullday
share limited cell space or sleep in make-shift dormitories.

By thumubukumwhﬂcmmmytnuuggemthemtnfmuﬂ like
eonditions behind bars, the fact is that most prisons do o risoners 8 wide array of
basic amenities and services, and that some prisons do i :rl.dee:freaemhbe resorts. As table
17 shows, in 1991 aver 97 percent of federal prieoners, and 91 percent nfﬂt-nte ;nauneru
were involved in some of training, program activity, or work assign 'or a large
number of prisoners, health care ﬂ!muna m'-i the like are both beuar aml mare readily
available on t.he inside than they were on the outside.

“wiltiam 13, Hagedomn and John J. Dilaio, Ir., "The Peapie's Court?; Crime, Federal Fudges, and
Federalism,” in Martha Derhick, ed., fonhcoming; John 1. Dilulo, Ir., &, Cosets, Corrections, amd e
Coiiddration {Oxford University Press, 19900

“‘Hl.m.l] Diistrict Attorneys Associnfion, Resolution, December 1994,
* Prisoewrs in {#04 (Barean of Justica Ssistics, August 1995), p. &

*Feor a pood recenl summary of the starlatical evidenos, see Gerald G, Gaes, "Prison Crowding Ressanch
Esxamined,” The Privoe Jowrnal, Seppember 1994, pp. 319-363. For case studies, see Jobn ). Dilelso, Jr.. Governing
Privams: 4 Comparattve Study of Correctional Monggemerd (Free Press, 1987); *Well-Governed Prisoas Ane
Passible,” in Gecrge Cole, ed.. Criminal Justice {Wadsworth, 1993), chapier 23; "Prisons That Work: Management
is the Key," Federal Privams Journgl, Summer 199640, [U:8 T-13; and "'Ppifh:iplnd Agemis: The Culeurnl Bases of
Hehavior in a Federnl Government Bureancracy,” Sowraa of Public ddmimsiraion Bevcarch and Theory, huly
1%, pp. 277-318,
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Indeed, in man:t m half or more of & pﬂmndull-r is now spent not on

custody ar BECUT gnmmr modical sorvices, education, "treatment
programs,” and ot erﬂmcuo n 1590 nn];-.r 234 niu'u; nation’s 1,037 prisons wore
maximum-security prisons, and even in those facilities most prisoners enjoyed aceess to

all manner of amenities and services, and were hardly confined to their quarters all
dﬂy While there remains no evidence that most prison-based programs re tato
offenders, thers is some evidence that eertain types of prison substance abuse
pmgmmstgg gome good, and that most prizoners who need drug treatment get it while
incarceral

Bl g wrvoback of Criminal Jiestice Statistics (Burem of Justice Statisties, 1094), po 14,

“Charkes H. Logan and Gerald G Gees, “Meta-Analysis and the Rehabilitation of Pusishment,” fetice
Chaarterly, Jane 1993, pp. 245-263; Marcia R, Chaiken, Privom Prograsis for Drag-fevoived Offacees (Mational
Imstiute of Jiestice, Octiober 1989}, Susan Wallsce, "Drag Trealment: Perspectives al Clarrent [nitiatives,” Federal
Privons Journel, Summer 1991, M. Dougles Anglin, “Ensuring Secces in Corroctions-Based Inberventions with
Dirug Abusing Offenders,” paper presented st the Conference on Growth aid (8 lafleence on Comections Palicy,
University of Califomia at Berkeley, May 10-11, 1994, Soarvebook of Crinimal fusties Sraraties [903 (Bareau of
Justice Statistics, 19947, p. 637, It is worth noting here that in 1991 all smee and federal govemment substancs absse
treatment programs (prison- and community-based, both for offenders and oshers) had a wilizstlon rate of B1.1
jpercent; see Sourcebook, . #42,
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Table 17. Training,

programs, activities, and work assignment of sentenced
federal and state prison inmates, by sex, 1891

Percent of sentenced inmates
All Male Female
Frdoral Hinte Frdaral Stadn Faderal Hinte
ﬂ":rha;-mum "n;,nmmb i .1 8.7 8.0 8.7 Az
Troining
Academbs 681 458 a8 45.9 501 .9
Bagie<9th grade k4 il n? 53 Tk 51
High achool na 274 268 ns 353 56
College 159 14.0 180 14.0 172 137
(ther B4 28 B 5 [i11] 40
Vocaticnal =4 a4 208 L4 8.8 il B4
Programsianfionfies
Heoligios LR aaa ane dl.2 B39 .5
Self-improvement 155 g0.2 179 185 417 524
Alesholidrug sapport group 9l 171 85 17.1 165 n7y
Counssling 11.6 17,1 18 167 202 234
Pre-relense T4 B.1 b4 B0 132 BY
Arts and crufts 11 T4 118 7.1 289 126
Dutside commurity 7 H R 24 7 58 28
Ethnic or rozial wl 25 59 25 EF-} 21
Work assignment
Any a1.2 0.0 a1.0 687 34 TLE
Greneral panitorial 1.7 134 116 133 137 16.3
Fand proparation 11 12.8 110 1i5 138 16.0
Muintennno, ropair or 14.6 8.9 14.7 al 124 4.8
constraetion
Grronzruds and road maintenance 64 B2 B3 [.5] T2 B4
mn?mrdwp office ar 145 8.0 145 1.6 143 1.7
Goods production 20 43 28 4.3 &7 6.2
Farming, forestry, or ranching 4 4.9 A4 4.0 A 25
Laundry 23 3.0 24 an 18 4.0
Hospital or medical LT A L7 i, L8 2
Other A8 120 I 1.8 .5 158
HNumber of inmnotos 53, Tid TO1, 776 48,548 663,618 4,216 38, 166

Souree: Buresu of Justiee Statiatics, 19894
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&, Crime By Community-Based Violent Convicis

It 1= clear that violent convicted offenders do not do much hard time behind bars. And
it is equally clear that they do tremendous numbers of serious crimas when loose on the
streets, including a fri ightemng fraction of all murders, For starters, a recent BJS analysis
reveals the following:

*In 1991, 45 percent of state prisoners were persons who, at the very time they committed
their latest conviction offenses, were on probation or parale.

* Based only on the latest conviction offenses that brought them to prison, the 162,000
snrol:.uﬂun mlat.p‘rﬂ committed at least 6,400 murdera, 7,400 rapes, 10,400 aseaulte, and
robheries while "under Euperﬂmn in the mmmuml;y an average of 17 monthe,

* Based only on the lntest conviction offenses that them back to prison, the 156,000
parole violators committed at least 6,800 murders, 5 rapes, 8,800 assaults, and 22,500
robberies while "under supervision” in the community an average of 13 months,

* The prior conviction offense was violeni for half of parole violators returned to prison for a
viglent offense. The prior conviction offense was violent for 43 percent of probation vielators
sont to prigon for a violent offense.

* Together, thal.mn and pamle violators commitled 90,639 violent crimes while "under
supervision” in the community

* Ower half of the 13,200 murder victims were strangers.

* Ower a quarter of the 11,800 rape vietims were under the age of 12, and over 56 percent of
them were under 18.

* OF all arrested murderers adjudicated in 1992 in urban courts, 38 percent were on
p-rvj:nn'm\n parole, pretrial release, or in gome other m.mmnl,n.miue status at the time of the

* A fifth of all persones who were arrested for the murder of a law enforcement officer from
1988 to 1992 were on probation or parole at the time of the killing.

These numbers re anly the crim mdmu'hy bation and parele violators who
were actually convicted of new mmnnd fent Q'hey do not even begin to measure
thie total amount of murder and mavhem wrm.laht mmmumly-ha&ed violent eriminals
whom the system has had in cu one or more times but failed to restrain.

The number of persons who are on probation or parole in a given year excoeds the
number who are on probation or le on any given day. As table 18 indicates, while 630,000
convicted criminals were on pu.m at the end of 1994, over 1 million cases were handled on

parcle in the course of the Likewise, while 2.96 million convicted offenders were on
p}'uu:tiun wt the end of 1 over 4.2 mallion cases wore handbed on probation in the course
o yOar,

2 Prabeatian i Poarode Vielmors fn Stte Prison, J90] (Huress of Justice Statistics, August 1995)
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Table 18, Adults on parale and probation, 1994

17104 Entries Exils 13194 Year
Parole 676,000 411,000 86,000 BO0,000 1,101,000
Prohation 2900000 1560000 1300000 2.960,000 4,260,000

Note: Because of nonresponse or inoomplets the population on 1184 minus exils is not exactly squal
o the 1273184 ation. Alen, bath the yearly rea and the entry and exit counts may invoelve a small
fraction afl double-counting bocuuse an undstermined aumber of on probation and parole enter and
oxit the mare than onco & yoar,

Source: Cilexlated from Probetion ond Porole 1994 (Bureon of Justics Statistics, 1584), pp. 5, 8,

Large numbers of convicted violent eriminals are on probation and parale--maore, in
fwet, than are in prigon, For example, as Joan K. Petergilia has found, "on any given day in
the ULB. in 1991, there were an estimated 435,000 probalioners and mwm residing
1 local communities who have been convicted of violent crime--or over a mullion
offenders. If we compare that to the number of vislent offendera residing in prison during the
same year, we see that there were approximately 372,500 offenders conwvi of viclent erime
in prison, an approximately 590, otutside in the communily on probation and parole!

As table 19 indicates, in the nation's 76 largest counties m 1990, convicted offenders
on probation and parole were 25 percent of all felony defendants, 23 percent of all those
arrested for violent offenses, and 21 percent of all murder arrestees, Adding pretrial releases
and others with a criminal justice status to those totals raises them Lo 38 percent, 36 percent.,
&nd 39 percent, ively, Hence, about a third of all violent erime is traceable to persons
whao were on ion, parole, or predrial release ot the time of the offense,

“Jum R. Petersilin, "A Crime Control Ratiosale for Bes imp in ity Cormections,” Spectrwm,
Summer 1995, p. 19,
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Table 19, Criminal justice status of felony defendants at time of arvest, by most
serious arrest charge, 1990

Percemt of falony defendnnts in the 75 lnrgest countics

With criminal nustice status at time of arrest

Protrial
Mumber of Without eriminal relense for
Mlost soricies defondants Total pustice siwtua  Total Frobation earlier cose FParole Other
arreat dlarge

All offenses 42880 1045 62% % 18% 1% b 1%
Violent allenses 100914 100¥% B 30 18% 12% % 2%
Murdar H0 100 61 3 14 11 T L]
Rape 585 1oo T 24 2 1] 5 1
Hobbery 3,192 100 ] 50 o 17 13 2
Asmmnult 5ALE 100 ] 32 15 1 5 1
COither wiolent 1272 100 T4 26 13 7 a 3
Property offrnees 15,248 100% B ats 18% 12% % 1%
Burglary 4588 100 67 45 21 12 ] |
Theaft 6,239 100 Al ] 19 1 T 1
COthear property 4,430 100 87 33 14 12 fi 1
Thrug rdTenzes 13,210 L00e% GB%  38% 18% 11% HE 1%
Ealeatrafficking BGRT 1on 63 a1 16 12 7 1
Dby dimigy 4.523 {L1i] 58 42 20 L1 il 1
Public-order 3.5 LO0ER: nE% 42% 20% T i 4%

alfonses
Driving relsted 1,143 Lon 56 (1] &5 a 1
Chiher public- 2378 i 58 42 20 B f
urder

Mote: Data on crimimnd justics status ol Ume of arrest were available for 765 of all cases. Detall may not add to
total becauae of rousding )
Souree: Pretrial Reloase of Felony Defendands, 1890 (Bureau of Justice Statistics, November DO020

The revolving door numbers do not become any less disturbing when broken down by
violent offense eategories, If anything, the reverse is true. For example, 42 percent of felony
weapons defendants in 1992 had a criminal status at the time of the offense—17 percent on
probation, 10 percent on parole, and 14 poreent on pretrial release. And of those felony
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weapons defendants with a history of felony convictions, more than half had two or more such
convictions.™

Nor do the numbers look any more comforting when examined on a state-by-state
bagis. For example, table 20 tallies the crimes krown to have been committed by prisoners
releazed early from Florida prizons between January 1987 and October 1991 —crimes
committed during li:;ﬁer that the offenders w have been incarcerated had their prison
sentences not been ced. [t shows that prisoners released early were responsible for 25,919
crimes, including 4,664 violent crimes. the violent crimes that would have been
averted had these offenders remained behind bars rather than being released sarly were 346
miurders and 185 sexual assaults.

Table 20. Crimes known to have been committed by convicted offenders released
early from Florida prisons, 1/87 o V81

Catlegury Number k. Hlenne Numbsr L
Viokent crimes 4,654 180 Murder, Monalsughter ] L3
Sex (Hfenges 185 o7
R"H"'.l? 2,360 2
Misc. ¥inlent Offenses 1,764 Lt}
FProperty crimes 115 459  Ba 5711 221
R asd, Forgery L 155
Weapons, Eseape e 18
Misc. Property Offenses a7 16
Drugn BN 361 Dirug offenses 8.351 361
Taotal 5.618 (0] 05 B0 1040
Boures; SAC Nofes (Floruda Statisticd Analysis Center, July 1993), p. 3.
Likewise, table 21 summarizes the data on how many persons convicted of myrder in
Virginia from 1990 th 1993 were on parole, probation, prefrial releage, or had some
ather form of community- status at the very moment they murdered. It shows that

fully a third of the 1,411 convicted murders were "in custody® at the time they killed--91 on
parole, 156 on ation, 81 on pretrial release, and 148 on electronic momtoring, with
sugpended gentences, or other formes of supervigion,

B Wanpons Cfferses and Offenders (Bureas of Justice Statistics, Movember 19951, p, 5
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':'gn.lal :;s{hm.dml murderers in Virginia, legal status at time they murdered,

Year Probation Purale Pretrinl Release Other MNone
1880 L 19 18 Ll | 263
1981 36 i1 17 40 23
Le2 a8 26 H 46 235
1983 44 -] F- ] BLl 208
1980-93 156 91 &1 146 |37

Note: Other includes unsupervised probation, community diversion, clectronic monitoring and susponded
Aentemees.
Bource: Virginia Department of Corrections, Virginia Department of Criminal Justios Services, 1995

The closer one examines the facts and figures about how much violent crime is done
becouse of revolving-door justice, the plainer it es that the failure to restrain known
criminals necounts for much of the predatory street erime that plagues our cities. For
example, in 1994 a series of investigative reports by o loeal me r turned u nty of
facts aboul revolving-doeor justhee in Dade nty, Florida, whi m‘mmgm i, For
example, only 871 of 4,615 identified local career criminals {ave of 2 é:l‘lcn' felony arrests
and 6 convictions) were behind bars. From January 1092 to M 1994, b,284 p-:gr o were
arrested twice or more and ¢ with viclent or other serious felony erimes, includ
murders. Some 2,208 of them (43 percent) were rearrosted for erimes worse than their fiest
arrests, Only 9 pereent (about 5000 were convieted and sentenced to prison.™

Similarly, a 1994 local new imvestigation into crime and punihment in New
Je revealed that in 1843, 21’?,34; cases entered the state's eriminal justice ﬁlga].‘;nl Four
out of ten cases were reduced or sereened out of the system. Only 24 percent l:)fptcL arragted
and indicted wound up behind bars. About 40 percent got pm}mliﬂn f those convicted, under
30 percent saw the inside of a prison for six months or more.”

In fact, many lecal newspapers around the country have done such investigative
reports on the reality of revolving-door justice. But such reports are virtually unheard of in
the national press, which spills incomparably more ink about how many convicted criminals
are in prison rather than how many are not, and foruses little on how many released felons
COmMmiL MOre crimes.

*JeIT Lean et &1, “Crime and Punishment,” The Miami Herald, Augast 28-Seprember 5, 1994 and
December 18, 1994, Also see Fird Repart of the Dewle Cowsy Grand Jury (Circuit Court of the Eleventh Jedicial
Circuit of Floridn, May 11, 1954}

Dave Meese, “Plenty of Punizhmens, Litile Crime i Jersey,” The Tremioniam, Augwst 15, 1994, 3 3
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By the same token, it speaks legions that while one can easily find detailed mfu:mntllm
on such things as the numher and kind of treatment afforded to convicted rapists,™
most states compile no data on such things as the ages of rapists’ victims,™ or on how many
cun\'ml.cd murdmrl were on probation, parole, urJ:retnn.l release at the time that they

Embalmn and parole agencies do not even keep d-.tu on how many of their
chamas are r-e-m 1o prigon dunng the term of their supsrvision™ Undoubtedly, most
Americans would be more interested in knowing whether sex offenders are being punighed
and incapacitated, whether children are being raped, and whether convicted felons are being
set free to murder, than in knowing whether notoriously hard-to-rehabilitate felons are
enjoving a certain treatment regimen.

4. Reinventing Probation and Parole

Likewige, moat citizens would be interested to know just w]:g it is that probation and
parale are failing to restrain 20 man; 1a'i|:|l|au:d:r|:r1t|:|.'m.ulam:l.c:l:l anything, can be dotwe to
regtrain them. It is all too obvious that hundreds of thousands of convieted eriminals now on
probation and parsle need to be incarcerated; in the next section we will further document the
coets and benefits of imprisonment.

But let us be abaolutely clear: moving toward either blanket n le or no-probation
licies would be completely unwise, totally unworkable, and irnpnnslhg expensive.

- aven though millions ol crimes are mmmll,ted by mnmu.nlty based felons who
recidivate, not everyone on probation or 'Ea commits new mm For example, we know
that within 3 years of sentencing, nearly half of all probationer arolees commit a new
erime or ahacond = But we also m‘b:.r know something nhe ut'eq ortance, nam
that half of these community-based convicts do not enter {or flee) T.I'Lrum.l.g’nJ the revolving door.

But how, if at all, can the justice temduamu:hhetter}ubafdebmm “whach
half is which" befi:w it is too late—-that iz, bofore released community-based Eelu:un commit
more murder and mayhem on the streets? How can it sort offenders more intelligently so that
those who need to be restrained in prizson remain behind bars, those 'l-r‘hu need to be restrained
by hands-on supervigion on the streets are effectively aupenmd and those who are
unlikely to violate the terms of their community-based sentences are monitored

Mo example, see Sourcefank of Criminal fustice Statisticy [0 1 (Burea of Jestice Stanstice, 1904),
tahle 6.77

B hiked Repe Victines, 1997 (Bures of Justhce Statisties, June 19943, p. 10 “Thiry-six siates responded that
they did not keep suwch satistics. . . Also see Andre Henderson, “The Scoriest Crimingl,” Governing, August 1995,
pp. 15-38.

"‘Ewmty—nmn states do not retain such dats o murderers; moss other siates retain only some such data for
selected years. Brookings Institution, Homicide Information Project, phone survey and comespondence, Sursmer
1940%

“For example, Anne Morrison Pichl, Probarton m Fisconmin (Wistonsin Policy Research Insinse, August
19523, p. 11: "The Wiscongin Division of Prohation and Parole is uncomforable thinking in terms of summary
statistics and, therefore, docs not record how many probationcrs go o prison dering the tems of their supervision.”

H]‘er.iaﬁw'rn af Felanm on Probation, T2 1080 (Burean of Jusiace Slakstes, 1997), i 1.6 Priscws and
Prizonery in the Lnited Simex (B of Justice Stabisthcs, 1992), p. xvi
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Those who in the 1960s made the initial push for the widespread use of “alternatives o
incarceration” stressed that caseloads must be kept within manageable limits. A 1967
presidential commission on crime recommended “an aversge ratio of 35 offenders per
officer,™ But in tnany jurisdictions today, officors “su #e" hundreds of *cases" at ones.
Those who in recant years have attempted to salvage the wreck of probation and parole have
claimed that, by returning to intensive supervision, convicted criminals can be handled on the
Eml: in ways that protect the public a::u:ﬁta purse better than either routine probation and
paro

Unfortunately, however, more intensive programs have done little to remedy the
Eﬂl:{:epls uj‘ pl:nbnlinngaanﬂ pnrmn%e;lnlumpl'mnm and fm Forrmmple. ;udml-';d

ound that over t P LONers were o very U
punishment syetem mﬂm advocates of “intermediate mﬁﬁ:'--mmm abuse
counseling, house arrest, community service, victim restitution programs, and so on. But
about half of all probationers still did not eomply with the terms of their probation, and only
one-fifth of the violators ever went o jail for their nug::umplianm As the study concluded,
“intermediate sanctions are not rigorously enforeed.”

Even the most intensive forms of intermediate sanetions have not proven highly
effective. For example, the most comprehensive experimental study of intensive supervision
programs for high-risk ?ruhat.i.unm concluded that these programs “are not effective for high-
risk offenders” and are *more expensive than routine pro and apparently provide ro
greater guarantees for public safety.” Simailarly, the best experimental study of intensive
supervision programs for high-risk parolees found that the “results were the opposite of what
wias inten .‘;bas the programs were not associated with fewer crimes or lower costs than
routine

But it is important to note that even the "intensive” programe that failed wers not all
that intensive. For example, Joan R Petersilia has recently found that most probationers get
almost zero supervision, while even probationers who are categorized as high-risk offenders
and slated for intensive nwnitm-inmwiw little direct, face-to-face oversight. As she writes, if
*probationers oo growing in nom and are in I more serious offenders, then they
u'.:a mn “Eﬁd uit'lmgum supervision, nod less, But less is exactly what they have been getting over
the past decade.’

" presidents’ Commission on Law Enforecment and Adminbsiration of Justice, The Chaffge of Crinte in
o Free Society (Wahington, DUC Government Printimg, Office, 1967), p. 167.

“Patrick A. Langan, “Between Prison aid Probeation: Istarmed ite Sanctions,” Seience, My 6, 1994, p.
a1,

B Jaum Petersilia and Susan Tueser, Imiemeive Superviehon for High-Rick Probasioners: Findigs from
Three Califorata Experimenty {Santa Morica: RAND Corporation, 1990), pp. ix, %8, and Susan Tumer and Joan
Petersilia, “Focusing on High-Risk Parolees: An Experiment to Reduce Commitments o the Texas Department of
Corrections ™ Journgd of Research in Crime and Dedinguency, vol. 29 February 1992, p 34, Also see Joan Petersilia
and Susan Tumer, “Inleasive Probation and Parele,” i Crime oo Justice: A Review of Researcl, volume 17,
{University of Chicago, 1993), pp. 281-335.

"yvan B Petersilia, "A Crime Control Rationale for Reinvesting in Commumity Comections,” Spectrm,
Sumsner 1095, p 19
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And note: this is not the fault of America's probation and parole officers, most of whom
do the virtually impossible job of "caseload management” as well as it can be done given the
legal, budgetary, and other constramts under which they presently operate.

Rather, if Americans want to slow or stop revolving-door justice, then we must be
ready and willing to invest not only in keeping more violent and repeat eriminals behind bars
longer, but in keeping more community-based offenders under strict supervision. We can
afford neither to leave probation and parole to business as usual nor Lo abandon them,
Community-based corrections d 1ents must be reinvented administratively as law
enforcement agencies dedicated first and loremost to restraining violent and repeat criminals,
Reinventing probation and parole will inevitably mean reinvesting in them. As Petersilia has
estimated, we "currently spend about 3200 per year per probationer for supervision. It is no
wonder that recidivism rates are so hlghrgl'l"L short, there can be no denying the reality of
revolving-door justiee, and hence no escape from the need to restrain and punish more violent
and repeat eriminals more effectively both behind bars and on the streets ™

5. The First Revolving Door: Juvenile Justice

When it comes to the "first revolving door”—-the juvenile justiee aystem--the need to
incarcerate certain types of violent and repeat offenders, and to structure no-nonsense but
treatment-oriented community-based sanctions for less serious youth offenders, seems even
maore acute and pressing,

As discussed in one of this report, the dema gff{:him and dynamies of juvenile
erime make it certain thal more and more serious z-ram‘.‘gr enders are just over the horizon.
As countless studies have shown, sdult repeat offenders often begin as juvenile repeat
olfenders. For example, a study of juvenile courts in Maricopa County, Arizona and the state
of Utah revealed that significant fractions of youth returned to juvenile court after a firat
referral for the following offenses: burglary (58 percent), motor vehicle theft (51 percent ),
robbery (51 percent), forcible rape (45 percent), and aggravated assault (44 pereent).™

Despite many legislative efforts aimed at trying more juvenile eriminals as adults, not
much has happened. In 1991 only about 51,000 male juveniles were held in public juvenile
facilities, 32.5 percent of them for violent offenses ranging from murder to robbery” But in
1992 glone there were over 110,000 juvenile arreats for vielent erimes, and 16.64 times that
number for property and other erimes.”

A pood unobtrusive measure of just how bad revolving-door justice for juvenile
offenders has become is the fact that in a survey of judges conducted by a trade paper for |
professionals, 93 percent said juvemiles should be fingerprinted, 85 percent said that juvenile
records should be available to adult authorities, and 40 percent said the minimum age for

b, p. 1

"% John . Dilulle, Je., No Excape: The Futire of Americian Corvectizns {Basic Booke, 1991).pp. 5, 102
M penetlope Lemoy, “The Assash on Juvenile Justice,” Governing, December 1594, p. 30

" Conreehonk of Criminal Justice Stotistics (Bureau of Jostice Statistics, 1994), p. 584,

ibid., pp. 423-426.
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facing murder charges should be 14 or 167 (Most Americans, no doubt, would be surprised to
learn that in most jurisdictions juveniles who commit erimes are not fingerprinted, and that
their records of violent crimes are not weighed at all in adult criminal pa-m:aeinp 3 Likewise,
mueh to the chagrin of advocates of leaving the juvenile justice system the way it is, both the
Clinton admini=tration and members of the 104th Congress have endorsed ies thal would
gmu.l.l;.r facilitate the eriminnl prosection of violent and repeat juvenile offenders in adult
courta. ™

There is budding evidence that concerted efforts to close the first revolving door can
work. To cite just one e:.wjplm in July 1991, Harry L. Shorstein became state attorney for the
Fourth Judicial Cireuit seksonville, Florida. Af that time, Jocksonville was
violent crime, much of it committed by juvenile offenders. In the year before Shorstein
arrived, juwnile arrests had rigen by 27 percent, but most young habitual eriminals were
released guickly. Jacksonville's finest were doing their best to remove serious voung eriminals
from the streets, but the rest of the system was not following suit.

Then, in March 1992, Shorstein instituted an unprecedentad to prosecube and
m:m-ueuic dangerous _p.m:m]e offenders as adults. In most parts of mnu—: Juvenile
for whom the law mandates adult treatment are not actually eligible for state prison
mnu:nnen and are routinely placed on probation without serving any jail trme. But Shorstein's
was for real. He ml,gned 10 veteran attorneyvs to a new juvenibe- tion unit,
%:nl.her attorney, funded by the Jackzonville Sherifls office, was assigned to prosecute repeat
juvenile auto thieves,

By the end of 1994, the program had sent hundreeds of juvenile offenders to
Jankaunﬂl]e s jails and scores more (o serve a year or more in Florida's prisons. Jacksonville's
would-be juvenile street predators got the message, and the effect of deterrence goon
in the arrest statistica. From 1992 to 1994, total arrests of juveniles dropped from 7,1
5,475, From 1883 to 1884, juvenile arrests incressed nationwide and by over 20 t in
Florida. But Jacksonville had a 30 pereent decrease in all juvenile arrests, m:lu:lm adl
percent decrease in juveniles arrested for wun?uns 01Tt.-n.uca & 45 percent decrease for auto
theft, and a 50 percent deercase for Jacksonville still has &
seripus violent erime program, the number of murdared there durmﬁtha first half of
this year declined by r 5 percent compared with the same period a year ago.

While wemm wotild benefit from following this example and restraining violent
juvenile criminals, aps the bigpest potential beneficiaries of such policies are none other
than mlmtjmremﬁuﬂ'endem themeelves. For example, & recent study by Harvard University
economist Anne Morrison Piehl reveals that between 1990 and 1994 some 155 persong age 21
or younger were murdered by guns or knives in Boston: 22 (14 percent) were on probation

t".l'mgher Treatment Urged for Juventles,” New Fork Timer, At 2, 108, mA 14, :'riing dutn from o
survey of 250 judges conducted by Pens and Schoen Associates for Navional Law Jfowrnal

"Men Commins, “Clinton: Try Morne Youths as Aduhs,” Fouth Fiday, November/Decomber 1995, pp. 28-
29 Text of 5, 1245, *Viokent and Hard-Core Juvenile Offender Reform Act of 1993," 1041k Congress, 15 Sesslon,
September 15 (legislative diy, Sepsember 3), 1993, Also s22 Peter Reinhare, * luvenile Injustice in New York,” Fall
St Jowrnal, July 20, 1994, p. A1

"Dt provided by Office of the Siate Attomey, Fousth Circuit, lacksonvills, Florida, 1995, Also see Mark
Silva, “How | Cigy Got Tough om Juvenile Crime,"” Fhe Miceei Herald, lanaary 20, 1993, pp. A1, A D, and Pl
Pinham, “Trial-As-Aduli Policy Helped Lower Arrests,” The Florfda Fimer-Uimion, hanry 24, 1995, p. Af,



The State of Violent Crime in America al

when they ware killed, and 95 others (61 percent) had bean arraigned in Massachusetts courts
mur to their deaths. Likewise, 117 of the 155 voung murder viclims (76 percent) had criminal

istories. And among the 64 known murders age 21 or r, 16 (23 percent) were on
probation when they killed, and 46 others (72 percent) CETL AFTAl in Massachusetis
courts prior to the murders. Thus, 95 percent of the young killers and three-quarters of the
young victims had criminal higtories.

It could not be an;.rclmlrm unless we close the revolving door on juvenile crime, we will
close the coffin on more fuveniles,

6. Why Prison Pays

Of course, incarcerating more juvenle and adult violent criminale will not rid America
of its violant erime problem. As we stated at the outset of this report, Americans must actively
pursue all three key erime goals—prevention, protection, and restraint,

But wo continue to be amazed that crime an and others refuse 1o
asckonowledge the data on how socially beneficial and eogt-al v @ erime-restraint Lool
imprisonment can be.

For example, man, ts and eommentators who must truly know better continue to
assert that increased levels of incarceration have been a failure because incroased
imprisonment rates have not always been followed immediately by decreased crime rates, But
as these same studentz of the subjeet are norm the first ones to emphasize, crime rates are
largely a complex function of dem hic and variables over which the justice system,
do ver 1t will mmrﬁmrﬂ? Little direct control. As National Bureau of
Fronomic Research economist Steven D, itt has observed, “T'o the extent that the
underlying determinants of crime . ., . have worsened over time, the increazed use of prisons
may simply be masking what would have been an even greater rise in criminal sctivity.

To state the point & bit more bluntly, it apparently takes a Ph.D. in eriminology to
doubt that if we released half of all prisoners tomight, we would ience more crime
tomorrow. This commaon sense of the subject—the obvious rEall:ﬁn prisons restrain
convicted criminals from commitling large numbers of crimes that they would be committing
if froo-is wmod ot m[;JJ by the amgmmf data reported above on erime committed by
commiinity copvicted eriminals, but by a number of recent studies which estimate how
much undetected and unpunizhed erime prisoners did before being taken off the aireets.

To hegin, we need to recognize that imprisonment offers at loast four types of social
benefitz. The first is retribution: imprisoning Peter punishes him and expresses society's
desire to do justice. Second is deterrence: imprisoning Feter deter him or Paul or both
from committing crimes in the future. Third is rehabilitation: while behind bars, Peter may
participate in treatment of other programs that reduce the chances that he will return to
crime when free. Fourth is incapacitation: from his cell, Peter ean't commit erimes against
anyone gave other prisoners, staff, or visitora.

Tpkata provided by Professor Anne Morrison Piebl, Projeer on Youth Crime in Bosion, Harvard University,
John F. Kennedy School of Governmend, 1993,

®steven . Levite, “The Effect of Prison Populstion Siss cm Crime Roses: Evidence from Prison
Overcrowding Legislstion,” Mational Bureas of Economic Research, February 1995, p. 1.
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Al present, it is harder to measure the retribution, deterrence, or rehabilitation value
of imprisonment to society than it 15 to measure its incapacitation . The of opinion
surveys and data sets that would enable one to arrive at meaningful estimates of the first
three social benefits of imprisonment simply do not yvet exist. Bul it is possible to estimate
how much serious crime 1s averted each year by ing those convicted criminals who are
sentenced to prison behind bars, as opposed to letting them out on the streets.

Based on large prisoner self-report surveys in two states (Wisconsin in 1990, New
Jersey in 1993}, two Brookings Institution studies found that state prisoners commit o
median of 12 felonies in the year prior to their impriscnment excluding all drug crimes,””
Other recent studies offer higher estimates. For example, Steven D. Levitt has estimated that
“il}nmrceralinqbt;ne additional prisnner reduces the number of crimes by approximately 13
per , & number in close Wm with the level of criminal “m"'i'-,F reporied by the
medi giimnar in surveys,™ Likewise, Willinm and economists Thomas Marvell and
Carlisle Moody have estimated that “in the 1870s and 1 ench additional state prisoner
avertad at least 17 index erimes. . . . For several reasons, the real impact may be somewhat
greater, a’q*d for recent years a better estimate may be 21 crimes averted per additional
Prisoner.

OF eourse, it costs society as much az 525,000 to keep a convicted felon or repeat
criminal locked up for a year. Every social expenditure imposes opportunity costs (a tax dollar
gpent on & prison s a tax dollar not spent on a pre-school, and viee versal. Bul what does it
cogt erime victims, their families, friends, F.:?nj’ﬂrﬂ, and the rest of eociety to let o convicted
eriminal roam the streets in search of victims?

A recent study of the costs of erimes to victims found that in 1992 economic loss of
some kind occurred in 71 percent of all persenal crimes {rape, rob . nsgault, personal theft)
and 23 percent of all viclent crimes (rape, robbery, assault). The st estimated that i 1992
crime victims Ioat £17.2 billion in direct costs (losses from property thell or damage, cash
loases, medical expenses, lost pay from lost work). This estimate, however, did not include
direct costs to vielims that oceurred six months or more after the crime (e.g., medical costs).
Nor did it include decreased work productivity, less tangible costs of pain and suffering,
inereases Lo iNsurance premiums as a result of filing claimg, costs incurred from moving as a
rvesult of vietimization, and other indirect costs.™

Another recent study took a somewhat more comprehensive view of the direct costs of
crime and mmcluded some mdirect eosta of crime aa well. study estimated the costz and
maonetary value of lost quality of life in 18987 due to death and nonfatal physical and
psychologieal injury resulting from violent crime. Using various measures, the gluﬂﬁf
estimated that aaclg murder costs 52.4 million, each rape $60,000, each arsen £50,000, vach

ot 1. Dilubin, Ir and Arne Morrisem Pehd, “Dioas Prisan Pay?." The Hrookbegs Review, Fall 1991, pp,
2835 (Wiscansin data), and Anne Morrison Piehl and John 1 Dilalio, Jr.. “Does Prison PayT Revisited,” The
tirnokings Review, Winter 1995, pp. 21-23 (Mew Jersey dan).

"eieven D. Levilt, “The Effeces aof Prison Populstion Siss oo Crime Rates: Evidence from Prisan
Crowdmng Litigation,” Mational Bureau of Economic Rescarch, Febraary 10595, p 25,

fhomas Marvell and Carligle Moady, “Prason Population Growth and Crime Reduction,”™ sl of
unitarive Crimmalogy, 1994, p.] 36,

M rhe Costs of Crime to Fictines {Bureau of Justice Siatistics, Februsey 1994, pp. 1,2
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asgault 25,000, and sach robhery 219,000, It estimated that lifetime costs for all violent
erimes totaled $178 billion during 1987 (o 1990.*

Even thoss numbers, however, omit the sort of detailed cost accounting that is
reflectod in site-specific, crime-specific studies, For example, a survey of admizsions to
Wisconzin hospitals over a 41-n1-unl.|1l_jherind found that 1,035 patients were admitted for
gunshot wounds coused by assaults. Gunshot wound victims sdmitted during this period
accumulated over 16 million in hospital bills, about $6.8 million of which was paid by taxes.

-term cogts rise far higher, For m.ll:lfl&,_]uﬂ one shotgun assault vietim in this su
W “,E.’i!" to eoet more than $5 million in lost income and medical expenses over the next gﬁ-
VBATE

How much of the human and financiol toll of crime could be avoided by incorcerating
violent and repeat criminals for all or most of their terms?

One study, commissioned by the National Institute of Justice, found Uhat the “lowest
estimate of the benefit of operating an additional prison cell for a year ($§172,000) i= over twice
o high s the most extreme estimate of the cost ogr!:l.lfem‘.' such a cell ($70,000)" Likewise,
the first Brookings study found that imprisoning 1 I.'_'ﬂ:ligfr&!ﬂnﬂ “costs $2.5 million, but
lesving these criminals on the street costs $4.6 million.™ The second Brookings study found
that for every dollar it costs to keep the typical prisoner behind bars “society saves $2.80 in
the socinl costs of erimes averted.™

And remember: these studies measure the social benelits of prisons solely in terms of
imprisonment’s incapacitation value. Because there is every reason Lo e that the
retribution, deterrence, and rehabilitative values of impri nt are cach greater than
rero--that is, because it 18 virtually certain that m addition to incapantating eriminals who
would commit crimes when free, prison also succeeds in Punmhing, deterring, and
richabilitating at least some prisoners under some conditions--these estimates of the net social
benefits of imprisonment are bound to be underestimates, And if, therefore, estimates made
only in terms of prison's incapacitation value are tive, it means that the actual social
benefits of imprisonment are even higher and prizon most defimitely pays for the vast
majority of all prisoners.

As il any further evidence were needed, we note that in 1989 there were an estimated
66,000 fewer rapes, 323,000 fewer robberies, 380,000 fewer sssaulte, and 3.3 million fewer
burglaries attributable to the difference between the crime rates of 1973 versus those of 1989

*Ted R, Miller ot s, “Victim Casts of Violent Crime and Resulting Injuries,” Mealth Affates, vol. 12,
fimber 1943

=Neil D Rosenherg, “Ganshois Shaner Lives, Cost Milliong,” AMihiaukes Jowrmal, March 14, 1993,

Fdavid P, Cavanaugh and Mark A R. Kleiman, Coxt Benefir Analysts of Privon Celf Comstructron and
Altersranive Samctions [BOTEC Analysis Corporation, 19903, p. 26

®%Jodhim 1. Dilulia, Jr. and Anne Moerison Pichil, “Does Prison Pay?.” The Hrookimgs Review, Fall 1991,
p.34

™ snne Morrinen Fichl and Johe 1. Dilulio, Ir., “Does Prisan Pay? Revisied™ The Brookimgs Review,
Winder 1955,



4 The State of Violent Crime in America

iie., applying 1973 erime rates to the 1989 population). If only one-half or one-quarter of the

rndu:t.lﬁmu were the result of rising incarceration rates, “that would still leave prisons

res ible for sizable reductions in erime.™ Tripling the prison population from 1975 to

1988 “potentially reduced reported and unreported violent rrimellj;;- 10 to 15 percent below

what it would have been, thereby potentially ptevﬂbn%g mnuenaa_*}ively estimated 390,000
, rapes, robberies, and aggravated assaults in 1989 alone.”

Btill, it is important o caution that prison does not necessarily for each and every
e L i

T ¥ 2@m ity . lon imprisonment & periatric
ﬂimntes and associated health care costs. On % and, many incarcerated ne enter

rison with anemie work rerords, 8 history of welfare dependence, and a fair meahilit}r of
Eavinz io rely on government to pay for their health care whether or not they are
incarcerated. And there are some geriatric prisoners whom we would want to remain in
confinement purely for the sake of just desserts.

Alzo, while we know that pricon pays, we do not know why per capita eorrections
gpending varies go much from ene jurisdiction to the next, why spending has risen so sharply
in some places but not in others, or where the greatest opportunities for efficiency may
lie. For example, n operating costs in Texas grew from $91 mullion i 1980 to 51.84
billion in 1984, t a tenfold increase in real terma, while the state’s prison population
harely doubled. In Pennsylvania and other big states, corrections spending has grown much
more slowly, Overall, Americans barely & penny of every tax dollar on prisons and jails.
Thus, before Americans und their rs can get a real policy-relevant handle on the social
costs and benefits of incarceration versus other sentencing options, scholars will need to dig
much #.oltn;[pw than criminologists have dug into the basiec public finance questions related to
erime and punishment.

For now, however, it is enough to acknowledge the overwhelming empirical evidence
l.!l;t. m_r.he columniat Ben Wattenberg has quipped, “a thug in prison ean't shoot your
sister.”

7. For Restraining Violent Criminals

In sum, the simple truth is that, relative to the millions of erimes, inchading violent
crimes, that are committed each vear in America, the justice gystem imprisons only a small
fraction of all offenders including only a small fraction of all violent offenders. Not
au;rria':ngly, therefore, those who mély do po to prison in this country ¢ are almost
without exception the worst of the worst tory career criminals. Not only are their official
eriminal records punctuated by many different types of serious crimes; they commit
tremendous numbers of violent and other erimes that go wholly und . unproseculsd,
and unpunished.

Serateh the criminal-records surface of moat imprisoned "non-violent' prisoners, most
“meras parole violators,” and many “low-level drog offenders,” and vou will almost invariably
find evidenes of a life of erime that stretches back many years. These records, moreover, most

“Parrick A. Langan, " America's Soaring Prisos Population,” Science, March 1991, p, 1537,
harick A Lamgan, “Between Prison aﬂ!n‘] Probation,” Science, May 6, 1954,

e Wtienbeng, Folwes Matter Mos? (Froe Press, [995), p. 151,
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likety inelude categories of offenses other than the ones for which the falon was most recoently
eonvicted, sentenced, and imprizoned. In addition, most imprisoned offenders, including the
maost violent ones, spend relatively little time behind bars before being released. For almost all
of them, their conditions of confinrement are quite humane. Problems of prison "overcrowding”
are real but much exoggerated, and most prisoners enjoy access to a wids range of amenities
and services behind bars.

Ammmareﬂﬁylﬁ: h-ea?.hum@n and financial toll for gevernment’s failure to
restrain violent crim It amd juvenile. Given the country's crime demographics, and
unless the system changes, over the next deeade that toll is bound to become even heavier.
Already the sell-inflicked wound of seriows erime done by persons on probation, parole, or
pretrial release has begin to fester, Known offenders who are not restrained do as much as a
third of all violent crime. Probationers and parolees are respongible for literally millions of
erimes each year, including thousands of murders.

In our view, however, the answer i2 not (0 incareerate every convietad falon, or even
every convicted violent felon, for decades or for life. Nor is the answer to make conditions of
confinement for those offenders who do end up behind bars harsh or inhumane; running "no-
frille” prisons 1= not synonymous with curtmling revelving-door justice {(although humane but
spartan prigons certainly may have some deterrent effect). Going harder on the relative
small number of violent offenders in prison will do little Lo restrain the much larger (an
younger, more impulsive, and harder (o deter) violent offenders who roam free.

Hather, our view is that America needs to put more violent and repeat. eriminals, adult

and juvenile, behi rs longoer, to see Lo it that truth-in-sentencing and such kin ws as

d j iler, berhind bars fon ha th-i i h kindred |
are presently on the books are fully and faithfully executed, and to begin reinventing
prugatmn and parale ﬁnmea in ways that will enable them to supervise their charges,
enforee the law, and e blic safety. If the jusiice system were operating effectively in
the public interest, then the challenge of restraining violent criminals, adult and juvenile,
would be met more aggressively by all levels of government.,

Americans are entitled to an honest, realistic civie discourse about restraining violent
criminals, adult and juvenile. Before such a discourse can procesd, hewever, it musti_emnw
unacceptable in alite eircles to deny, discount, or disparage the puh]ic'n legitimate desire to
slow or stop revolving-doeor justice, In the 1960's and 70's, prisoners’ rights activists and anti-
incarceration analysts called for moratoria on prison construction ("Tear down the walls!™).
Today many of these same people, flanked by various national media commentators, are
batthng--sometimes openly, but as often behind the scenes--to eliminate mandatory mimmum
laws, lish or subvert truth-in-sentencing laws, and block any species of three strikes laws,
They frgeH_puh!ipi:.e and prupam:ﬂ;ae ahout the social costs of incarceration while :hp}u'n?
of f public discussion of its cons le social benefits. They lobby to expand the capacity o
metivist judges to im) o ke e g which trigger the release of dangerous felons. In short,
they achieve thmﬁ science, administrative discretion, or judicial fiat what could not ba
achiaved through democratic debdate and legislative action.

In oiir view, and ab a minimiim, those who continue to ignore of W trivialize the Tacts
about crime and punishment in America should be required by the press, policymakers, and
the people to be more agec:i‘ﬁr. For example, thoss who continue to assert that America should
not mmprison low-level drug offenders s*hn'uid tell us who, precisely, is to count as a “low-level
drug offender.” Of the 241,708 new court commitments to thi;tgz- ive state prisons in 1991,
74,423 (30 percent) were convigted of drug lew violations, 16,632 of them for posseesion, the
remaiting 55,791 for drug trafficking and related erimes. Of the 36,648 now court
commitments to federal prisons in 1991, 14,564 (42 percont] were drug law violators, 703 (2
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percent) were convicted of posseasion, the remaining 13,861 for drug trafficking and related
crimes. Most imprizoned drog traffickers nre first-time felons or strictly small-time
dealers; many have quite diversified criminal portfolios involving violent and Crimes
as well as drug erimes. The average quantity of drugs involved in federal mﬁim trafficking
cases is 183 pounde, while the average for marijuana traffickers is 3.5 tons.

The truth about revolving-door justice and who really to prison 18 not plensant.
Acknowledging and acting on thiz truth will not set many violent or repeat prisoners free, but
it will help io restore public trust and conflidence in the justice system--and, over time, in
representative government itself

IV. The Good News About Fighting Vielent Crime

Degpite the depth and breadth of legitimate public concern aboul revolvi Justice
and the failure to restrain violent criminals, the American people retain their confidence in
the eapacity of police to catch the bad Eu&.—a and take them off the streets. The foregoing
gections of this report are teeming with data that tell us what is not working, and beckon all
concerned Lo take stock of the (acts and fgares behind the American publie®s valid crime

B.

But lest this Council be mistaken for a counsel of despanr, we conelude this repart by
highli Hnﬁ the evidence on what i3 working, namely, some police departmenis that have
worked with cilizens to take a huge bite out of violent erime. In our fortheoming hearings and
in other activities, we hope to document and publicize real-life examples of such suceessiul
anti-crime offorts in action, and to gather, synthesize, and disseminate such rescarch evidenon
as might prove useful to crime prevention, protection, and restraint.

I. Law Enforcement Mafters

Just as there is a great deal of expert opinion which holds that incarceration has no
effect on crime, g0 there & widespread doubt among eriminologists that cops ean work to cut
rates of crime and dizorder. In both cases, the psople are empirically and morally right, and
the experts dead wrong,

More than a dozen magor empirical studies over the last two decades have falled to
demonstrate either that police manpower and crime rates vary inversely or that particular
types of community-oriented policing practices prevent crime. The most famous of these
studies is the Koansas City, Missouri, “preventive patrol” experiment.

Fora in the early 19705, Kansas City was divided into three areas, sach of which
received a different level of auto patrol. The 1974 report on the experiment found that
eriminal activity, reported crime, rates of victimization (as measured in a follow-up survey),
citizen fear, and satisfaction with ﬂmEI:hm were about the same in all three areas. Active
aabo parol-boats where cars were visible patrolling the strests two of thres times maore
frequently than in the eontrol areas—made no difference at all.

**Netional Corrections Reporting Program, 1997 (Buresy of Justice Statistics, 1993% and
Comparing State and Federal Prigon Inmates 1991 (Bureau of Justice Statistics, Soptember 1994), p.
13
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But academic experts who treat such negative findings ae the final words on the subject
are badly mistaken. George L, Kelling of Northeastern University, the father of the Kansas
City research and many other major studies, recently cautioned his u:ulle?'ueu that
generalizing from a study about a specific tactic to other tactics or uses of police is
inappropriate. Az Kelling obeerved, random preventive patrol by automobile for the purpose
of ereating o Hmlm* of police omnipresence is a relic of mid-century policing tactics. He nily
characterizes as defeatizt d the: view that erime stems from basic structural features of
society and until problems like homelessness, social injustice and econgmic inequality are
solved, nothing can be achieved ™

Indead, there are a number of recent and ongoing statistical studies which demonstrate
that policing can and does make a positive dilference in cutting violent crimes, For example,
in several recent studies, coonomist Dale O, Cloninger has found evidence that the number of
police per violent erime is negatively and symificantly related to cortiin crime ratee: "||,In|i.ce
presence deters the commission of violent erimes by inereasing the risk of being punished for
committing those erimes,™

2, Behind Drops in Vielend Crime: Cops af Work

Such statistical evidence, however, needs to be fleshed out by real-life examples. Two of
the most interesting and most recent are Houston and New York City,

New York City and Houston have enjoyed uﬂgafhmnmand drops in serious crimes,
including murder. In 1992 and u#ajn m 199{!], THOTE 1,900 homicides were committed in
the Big ¢, But in 1994 New York City's murder count fell to 1,581, Theough July 1995, it
suffered fewer than 700 murders, and it continued to show declines of 10 percent or more in
robberies, 1 g, nnd most other serious crimes. Likewise, the number of people
murdered in ouston declined by 32 percent during the first half of 1995 compared with the
same period a ago. Rapes in Houston dec by 21 percent, robberies Ey 15 percent,
and the overall violent crime rate by 7 percent. Demographics do not even begin to explain
these drops. In both cities, the population of at-risk youth has been growing.

1t is clear, however, that changes in policing have helped to drive down crime in both
cities, Almost s thousand officers have been a to Houston's pelice force sinee 1991, Led by
Palice Chief Sam Nuchia, Houston has a cost-efTective police cvertime program which puts
officers on the strests when and where they are most neaded. Residents achington, DLC.,
which fields the highest number of police officers per capita of any major city, know that more

olice manpower does not nece produce leas crime or better police rmance. But in
ouston, Nuchia has used the additional manpower to jump-start community anti-crime
aclivities,

To cite just one example, Houston's Citizen Patrol Pro has d in more than
0 hundred of the city's neigl'ilnhmds. Among other things, sands of citizen patrollers
have ohsarved and reported suspicious or eriminal behavior from assaults to nareotics dealing

u"timurge L. Kedling, "0 Unifomm Crimse Repots and Police Accountability,” draft mamscripd, March 2,
1995, “How o Kun a Police Department.” Ciny Joursal, Aumimn 1593, 34-45; with Cagherine M. Cales, Fiobg
Bradken Windows: Resioring Ovder in American Citdes (Free Presa, |995)

* Dale 0. Clominges and Harold Brsmm, “Violent Crime and Punishment,” Applied Economics, 1995, p.
714 Abso see Cloainger, “Enforcernont Risk and Deterrence: A Re=Examinsison,” The J{ﬂrﬂm‘efﬂuﬂ'ﬂ-ﬂfﬁm:i.
194, pp. 273-285,
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to vandalism. Many once-troubled neighborboods have gone as long as three consecutive
months without needing to call for palice service. lndoeﬁ?:mcm._ studies found that Nuchia's
enforcement efforts not only contributed to Houston's falling crime rates, but also improved
police emergency response times, and reduced citizens” fear of crime.

Like Houston, New York City has greatly expanded its police force. Since 1980 the
NYPD hae grown by 7,000 officers. {'lnder Commissioner Wilham J. Bratton, palice have bean
directed to erack down on publie drinking, graffiti, vandalism, and other public disorders. The
NYPD has followed a six-prong strategy:

Getting guna off the streeta

Curbing school violence

[B)‘r'.i\"i.l‘l_ﬂ wti.;il'ut dm i
reaking cgﬂe estic violenee

Reclaiming public spaces

Reduring auto-related crime

0 O 20 b
gl i S vl et

In the process, Bratton has promoted a new breed of precinet commanders and made
them responsible for finding innovative, cost-effeclive ways of serving citizens and cutting
crime in their neighbor . Degpita recent corruption scarvdals, the precinct-based
management system 18 working, I‘ﬁfP'D morale ia high, and New Yorkers are getting results
that range from fewer aggressive panhandlers to fewer shootings and murders.

1. Meeting America’s Crime Challenges

To be sure, Houston and New York City are not the onliplm where police and
citizens are meeting America's crime challenges. And even in these cities, more remaing to be
done. By combining smarter and tougher law enforcement with more vigorous efforts to
restrain violant eriminals, Americans can protect themselves from crime today while
pr:raﬁng for what lies ahead. Over time, safer stroots and fewer public disorders become an
invitation to more active ctizen-initiated anti-crime activities, more traffic in public spaces,
and more communal life and eivie enjoyment, Over time, putting repeat predatory felons
behind bars and keeping them there not only cuts erime by ineapacitating eriminals, but
sends o firm moral to all. including the criminally deviant youth who are t ted to
victimize their tru]ﬁmm;muged neighbora. Ohver time, greater crime protection

restraint minimizes the eriminogenic influenees that shape innecent ehaldren into violant
super-predators.

Over time all these things can be accomplished. But the time to begin accomplishi
thom iz now, starting with the challenge of restraining violent eriminals, adult and jum?ﬁ.
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We are pleased to present to you the Report of the Commission
on Parole Abolition and Sentencing Reform.

| Virginians’ Demand for Change

Last year, when you and Attorney General Gilmore advo-
cated the abolition of parole and the adoption of a truth-in-
sentencing system to address the rapid rise in violent crime in

Virginia, Virginians responded with strong support. In a variety
- of forums since then, the Commonwealth’s citizens have made
- known their desire for the fundamental criminal justice reforms

. you have proposed.

Virginians clearly agree that freedom from violence and fear

| of erime is the most basic right of every citizen, and that protect-

ing the safety of citizens is the foremost responsibility of govern-
ment.

They understand that the vast majority of violent crime is
committed by a relatively small number of repeat criminals —
criminals who routinely move in and out of the criminal justice
system, creating havoc and ruining lives with each succesive foray
into the community.

In Virginia, three out of four violent crimes are committed by
persons with prior criminal records.

Virginians’ frustration and anger at this senseless and
preventable crime is cresting and can no longer be ignored by
responsible leaders.

Today, there is an emerging bipartisan consensus that
further tinkering with the existing parole system will neither
drive crime from Virginia’s communities nor meet the people’s
legitimate expectations for decisive change.

Only truly fundamental reform, including the abolition of
parole and the adoption of a truth-in-sentencing system, will
empower the people of Virginia — juries and judges — to impose
and enforce community judgments about punishment tailored
to fit the crime committed. Only such a system will prevent the
systematic undermining of that community judgment through
bureaucratic decisions to grant early release.
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- Your Charge to the Commission

At the start of the Commission’s work, you made clear your
determination to keep faith with Virginians who signalled their
support for parole abolition last fall. You also challenged us to
make Virginia’s criminal justice reform plan a model for the
nation.

At the first Commission meeting on February 7, 1994, you
charged us to keep in mind these guiding principles:

First, that parole must be replaced by a system that
deters crime by making punishment certain and
predictable.

Second, that the truth-in-sentencing system we adopt
must be worthy of the name. We want sentencing juries
to know that when they render a community judgment
about the prison time that should be served, their
judgment will be honored and enforced.

Third, that violent criminals must be incarcerated for
significantly longer periods than they now serve, and that
repeat viclent offenders must be taken out of action until
they are well on in years.

Fourth, that non-violent offenders must be diverted to

alternative forms of punishment wherever possible in
; order to free up prison space and hold down the cost of
incarcerating violent criminals longer.

Fifth, that all offenders, violent and non-violent, must

repay their debt to society by working while they are
: being punished. Meaningful work will also provide a solid
| base for these people to re-enter society as productive
individuals with something to contribute.

And, finally, that we must make the capital investment

1 in increased prison capacity necessary to make the

| promise of sentencing reform a reality. We must heed
the unfortunate lesson from those states that have been
forced to release criminals early because they increased
sentences without making adequate provision for
additional prison space.

The Commission has been faithful to your instructions, and
the recommendations contained in this Report will achieve

' the objectives you outlined. We believe that, if properly and

. expeditiously implemented, these recommended actions will
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significantly enhance the safety of Virginians while ensuring that
the increased incarceration of violent and repeat criminals is
accompanied by the necessary public investment in expanded
prison capacity.

The Commission’s Work

Because the Commission you established is comprised of
crime victims, law enforcement professionals, judges and
prosecutors, business and civic leaders, respected state and
local government officials of both parties, and other concerned
Virginians of diverse backgrounds, we began our work with the
advantage of a broad and informed perspective.

Since February, members of the Commission have held a
series of well-attended public hearings around the state and have
communicated in person and by mail with hundreds of citizens.
One meeting was broadcast live to a statewide television
audience that was invited to phone in with their comments and
concerns regarding the struggle against crime. Individuals as
diverse as victims and inmates, professors and probation
officers — concerned Virginians from all walks of life — have
shared their views with the Commission.

The stories told by the victims of crime have provided the
most poignant and profound testimony about the need for
fundamental reform. Many of these Virginians have been
victimized not only by the criminals who assaulted them, but by
a criminal justice system that leaves them in constant fear and
forces them to re-live their nightmares many times over.

In Richmond, for example, Newport News police officer
Carol Schindler explained how the brutal slaying of Officer Larry
Bland by a paroled killer has devastated her: “Because of the

failure of the parole system, I've not only lost my best friend and

my partner - but I've lost my fiancee, who was the rest of my
life.” In Roanoke, the Commission heard from Connie Siegal,
who described how the man who raped her escaped serious pun-
ishment: “I wanted to make sure he hurt no one else like he hurt
me. Unfortunately, he was only incarcerated for eight months,
and turned free to rape again, and rape again is exactly what he
did. Now I ask you to do your part to see that people who are
dangerous will be punished.”

That same night Marilyn Crist, raped by the same man who
had previously raped Ms. Siegal, stated the stark reality:
“Something must be done! Again and again our criminal justice
system has proven to be unjust!” Her words still ring powerfully
in the ears of all who were present that night.
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And in Portsmouth, Dorothy Soule, whose teenage son was
killed in a senseless attack, addressed the Commission: “Our
parole system has failed. The practice of good time credit serves
the inmate who changes his behavior long enough to be paroled
back to the street to continue his life of crime.” Throughout
Virginia, person after person described the trauma of having to
tell their painful stories again and again in testimony before the
Parole Board — just to prevent the early release of their attackers.

Added to this persuasive personal testimony was a vast
amount of valuable statistical data, technical information and
expert analysis provided to the Commission.

Meeting frequently in subcommittees, Commission members
conducted on-site inspections at correctional facilities and
programs around the state. They received in-depth briefings on
key policy, fiscal and technical issues from the staff of the Crimi-
nal Justice Research Center, the Office of the Attorney General,
the Senate Finance Committee, the Department of Corrections,
and the Virginia State Police.

The work of the Commission was aided by an extended
dialogue with, and valuable suggestions from, members of the
Judicial Sentencing Guidelines Oversight Committee and
representatives of the Virginia Association of Commonwealth’s
Attorneys. The Chief Justice of the Supreme Court of Virginia
appointed a group of distinguished judges to work directly with
the Commission, and these judges offered keen insights gained
through years of service. Commission members and staff met
frequently with other Virginia trial and appellate judges,
prosecutors, law enforcement officers, and community leaders
during the course of the Commission’s work. -

The Commission also considered detailed information
regarding sentencing reform initiatives and criminal justice
programs in other states and at the federal level, where parole
was abolished nearly a decade ago.

The direct participation in the Commission’s work by you,
Attorney General Gilmore, and prominent members of the
General Assembly in both political parties has been extremely
helpful to the Commission throughout its deliberations.

With your permission and encouragement, we have worked
closely with the Legislative Commission on Sentencing and
Parole Reform, which has been examining the Commonwealth’s
sentencing practices for the last two years. Information has been
freely shared between the two panels, and we have recently
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briefed the legislative commission on our recommendations to
you.

Since you established this Commission in January, we have
received and assimilated a large amount of information in a
relatively short time. This effort could not have succeeded with-
out the benefit of prompt access to expert technical assistance
and data previously gathered by the various state agencies,
offices and officials identified above as well as by the legislative
commission.

In short, there is ample credit to be shared by all for the plan
that follows.

On behalf of your Commission and all Virginians whose safety
will be enhanced by this far-reaching initiative, we wish to
express our gratitude to those in and out of state government
who assisted in this effort.

The Commission’s Conclusions and
Recommendations

The Commission and its subcommittees have reached
conclusions regarding the recent surge in violent crime in
Virginia, the impact of recidivism by violent offenders, the
human and material costs of Virginia’s existing parole system, the
need for longer incarceration of dangerous criminals, more
effective and economical ways of incapacitating criminals, and
the likelihood of a tidal wave of increased crime and violence in
Virginia if decisive action is not taken immediately.

These alarming conclusions are set forth in the following
Final Report of the Commission.

The Commission’s Report also provides specific recommen-
dations for reform measures — including abolishing parole,
adopting truth-in-sentencing, dramatically increasing the prison
time served by violent and repeat offenders, and providing more
cost-effective and productive settings for non-violent offenders.

In order to assist the Governor and General Assembly in
crafting a financing package adequate to meet the increased
capital and operating costs associated with the Commission’s
proposal, the Report contains specific bed space projections for
the next 10 years.
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Stop the Bleeding

In presenting this Report, we do not suggest that the plan

;' proposed by the Commission will be a panacea for a society
- wracked by violent behavior.

The underlying causes of crime are numerous and complex,

- and we have not attempted to catalogue them or to offer compre-

- hensive solutions. We wholeheartedly support the efforts of the

- persons and panels developing strategies for restoring high

academic standards and accountability to education, ending the
cycle of welfare dependency, stemming the destructive
influences that undermine cohesive families and communities,
and creating new jobs and expanding economic opportunity for
the people of Virginia. These separate initiatives appear to
address the issues most often considered as contributors to crime.

Our Commission’s mission was to present an effective
sentencing reform plan that will stop the bleeding in Virginia’s
besieged communities. While policies must be developed that
treat the whole patient — the so-called “root causes” of crime in
our society — such policies will not succeed and Virginiang’ full
potential will not be unlocked unless we first restore peace to
our communities and protect Virginians from attacks and threats
by the violent few in our midst. The most effective form of crime

- prevention remains the incapacitation of violent and repeat
- offenders. The best way to prevent rape, for example, is to keep
- known rapists behind bars longer.

We must, as you have said, stop the bleeding before we can
treat the whole patient. '

In Virginia, the cradle of American liberty, our citizens are

| being denied the most basic of rights — the right to live in peace
' without fear of violence. We have heard Virginians’demand for
' fundamental change, and we respectfully encourage the
. Commonwealth’s policy-makers to heed it.

As the special session of the General Assembly approaches,
all eyes are looking to Virginia for leadership in the war on
violent crime. The time for decisive action is now.

It is with a fervent belief that crime can be overcome and
that safeiy can be restored to Virginia’s communities that we
commend the Commission’s plan to you and to all the citizens of
the Commonwealth. '

William P. Barr
Richard Cullen
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Executive Summary

The Looming Crisis

In a nation wracked by violent crime, Virginia once might
have been considered relatively safe. But during the last five
years, the violent crime rate in the Commonwealth has surged
by 28%.

Every 23 minutes, another Virginian is raped, murdered,
robbed or maimed.

The future looks even bleaker. The recent rise in crime has
occurred despite demographic conditions that pointed to a de-
crease in criminal activity. Most “criminal careers” begin around
age 14 and peak by age 21, with “retirement” occurring by the
late twenties or early thirties. Virginia’s recent violent crime
surge developed even as the size of this crime-prone age group
was shrinking over the last decade.

Now the Commonwealth faces a ten-year period — 1996-2005
— when the crime-prone age group will rise. The well-established
correlation between the size of this age group and the incidence
of violent crime suggests that the recent surge in crime will
accelerate in the years ahead.

The prospect of increasing victimization adds even greater
urgency to the task of criminal justice reform. Virginians
already do not feel safe, and they have demanded that govern-
ment act decisively to quell the violence in their communities.
In the state that gave birth to freedom, citizens are demanding
that government fulfill its primary obligation — to preserve the
peace.

Protecting Virginians from Violent Criminals

While there are many causes of crime, the most direct and
immediate cause is the presence of violent career criminals in
our communities.

Three out of every four violent crimes in Virginia is commit-
ted by a repeat offender. If more of these career predators were
behind bars, fewer Virginians would become victims of their
violence.

For that reason, Governor George Allen in January 1994
created the Commission on Parole Abolition and Sentencing
Reform. He charged the Commission with developing a plan to
abolish parole, establish truth-in-sentencing, and ensure that
violent and repeat criminals stay in prison for much longer
periods of time.
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The Commission has completed its work and has recom-
mended a plan that will achieve the objectives defined by the
Governor.

The plan proposed by the Commission will impose the tough-
est penalties in the country on the worst violent criminals. And
it will sharply increase the punishment for all repeat offenders
who have violent convictions in their criminal records.

While the Commission recommends getting tougher with
violent criminals, it proposes getting smarter in the way
Virginia handles non-violent offenders. The Commission’s plan
neither increases nor decreases the time served by non-violent
criminals who have no prior violent crime convictions. But the
Commission recommends the use of more economical and
productive facilities, such as work centers, for the incapacitation
of these low-risk offenders.

By targeting violent and repeat offenders for the stiffer
penalties, the Commission’s plan will result in an increasing per-
centage of prison beds in Virginia occupied by violent criminals.
This approach is far more cost-effective than merely increasing
the length of confinement for all criminals without regard to the
nature of their activities or the magnitude of the threat they
pose.

Of the projected $800-850 million in increased capital
construction costs required to implement the Commission’s plan
over the next ten years, at least $600 million will have to be
spent even without the proposed reforms. The lion’s share of
the increased cost is the result of the underlying demographic
conditions and crime trends projected for the next ten years.

Replacing Parole With Truth-in-Sentencing

Under Virginia’s current sentencing system, criminals
typically serve only a small fraction of their sentences. Juries
and judges impose the punishment they deem appropriate to
the crime, only to have their judgments routinely countermanded
by a hodge-podge of early release rules.

With the combined effects of discretionary parole,
mandatory parole, and generous “good-time” credits, the
average criminal in Virginia serves only a third of his sentence.
Many inmates are eligible for parole after serving as little as
17% of the time they were given by the judge or jury.
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Executive Summary

Continued

For example, the typical first-degree murderer in Virginia is
sentenced to approximately 35 years and serves only ten. The
average sentence for a rapist is 9.2 years; the average time
actually served is 4.4 years. Robbers typically are sentenced to
13.8 years but serve only 4.4 years.

This misleading system has a negative impact on all
concerned. Early release rules prevent judges and juries from
pronouncing a community judgment about the proper punish-
ment for illegal conduct. The result is unwarranted disparities
in the length of incarceration and a loss of public confidence in
the administration of justice. The deterrent value of incarcera-
tion is diminished as criminals perceive they can “beat the
system.” Worst of all, victims of crime are deprived of the finality
and peace of mind that comes with a determinate sentence. To
keep their assailants behind bars, victims must re-live the pain
of their attacks year after year in appearances before the Parole
Board.

To right these wrongs and bring truth-in-sentencing to
Virginia, the Commission proposes the abolition of discretionary
and mandatory parole effective January 1, 1995. All offenses
committed after that date will be punishable under a new
system in which every inmate will serve at least 85% of his or
her sentence.

The existing “good-time” credit provisions — which now give
the average inmate 300 days off his sentence for every 365 days
served — will also be eliminated under the Commission’s plan.
In their place will be a system of earned sentence credits capped
at 15% of sentence. To receive the credits, inmates will be
required not only to practice good conduct and obey all prison
rules, but also to engage in work, drug treatment, education,
and other beneficial activities.

To facilitate the transition to a truth-in-sentencing system
in which criminals actually serve their sentences, the Commis-
sion proposes expanded use of voluntary sentencing guidelines.
The guideline sentences will reflect the actual time to be served,
and will be based on the average time actually served for each
offense during the five-year period 1988-1992. Unlike in
mandatory guideline systems that have been criticized around
the country, judges under the Commission’s plan will be permit-
ted to depart from the guideline sentence when the circumstances
of the case warrant. However, judges must ensure the comple-
tion of guideline worksheets and must state in writing the
reasons for any departures.

The Commission’s plan calls for creation of a new sentencing
commission to promulgate the voluntary sentencing guidelines
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subject to legislative approval. The sentencing commission also
will monitor sentencing practices, crime trends and correctional
resources, and make recommendations to the Governor and the
General Assembly regarding prison capacity and related resource
needs. Based on an appraisal of sentencing practices under the
new truth-in-sentencing system, the sentencing commission may
subsequently recommend statutory changes to define offenses
more specifically and to narrow authorized ranges of punish-
ment. The commission will report annually to the General
Assembly, the Governor, and the Chief Justice of the Supreme
Court of Virginia.

Under the Commission’s proposal, jury sentencing will be
retained. Juries will be able to impose punishment that reflects
the sense of the community, and their judgments will not subse-
quently be erased by early release rules and parole decisions.

To facilitate their transition to society, all criminals released
from prison will be subject to a period of probationary supervi-
sion of between six months and three years, the precise time to
be determined by the sentencing judge. This probationary
period will be added to the sentence imposed by the judge or

jury.

Incarcerating Violent Criminals Longer

The Commission proposes steep increases in the time served
by all violent offenders, and several-fold increases in the time
served by offenders who have prior convictions for violent crimes.

These increases will be achieved through the sentencing
guidelines, though statutory changes will remain an available
option if sentencing practices fall short of the time-served guide-
lines.

Once the guideline sentences for all offenses have been
converted to actual time served using the 1988-1992 average for
each offense, the Commission proposes the following increases
in the guideline sentences:

e For violent first-time offenders, a 100% increase.

e For violent offenders with a prior conviction for violent
crime, increases of 300-700% (depending upon the seriousness
of the prior violent offense).

e TFor non-violent offenders with a prior conviction for
violent crime, increases of 300-500% (depending upon the
seriousness of the prior violent offense).
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Continued

Actual experience proves that these increases in prison time
for violent offenders will prevent crime.

A conservative analysis by the state’s Criminal Justice
Research Center demonstrates that, if the Commission’s
proposals had been implemented eight years ago, the increased
prison time would have prevented more than 4,300 identifiable
crimes for which repeat offenders were convicted during 1986-
1993.

This represents only the tip of the iceberg. When preventable
crime is computed based on all reported offenses, and then is
projected out over the next ten years, the impact of this reform
is stunning. More than 26,000 violent crimes — approximately
120,000 crimes in all — will be prevented during the next ten
years if the Commission’s plan is adopted.

This prevented crime will represent a cumulative cost
savings to victims and society of $2.7 billion during the next
decade.

Punishing Non-Violent Offenders More Economically

The Commission found that in the correctional system today
many low-risk inmates incarcerated for non-violent crimes are
occupying expensive beds in medium and even maximum secu-
rity prisons. Since non-violent offenders are the ones for whom
intervention and rehabilitation hold some promise, the present
arrangement is doubly wasteful. Inmates who pose little threat
to the public are incarcerated in costly facilities where security
considerations deprive them of opportunities to engage in
activities that will assist their return to society as productive
and law-abiding citizens.

While the Commission does not recommend any decrease in
the time served by non-violent offenders, it does recommend use
of low-cost work centers to house these low-risk inmates. To
qualify for such a placement, the offender must have received a
sentence of three years or less for a non-violent offense, have no
prior convictions for violent offenses, and pass review under a
risk-assessment procedure administered by the Department of
Corrections.

Inmates in work centers will engage in farming and light
industry, and will be available to assist inprison construction
and to work in the community under carefully controlled
conditions. The Department of Corrections will work with local
officials to identify the types of projects that are deemed
suitable for inmate labor.

5 Executive Summary



The Commission also recommends the designation of certain
prison facilities for intensive drug treatment programs, to be
provided through private service organizations and public-pri-
vate partnerships. The Commission offers further recommen-
dations for enhancing community-based alternatives to incar-
ceration and for assisting inmates in the transition to life in the
community after release from prison.

Expanding Prison Capacity

Governor Allen has emphasized that Virginia must avoid the
mistakes made by other states which abolished parole and
increased sentence length but failed to expand prison capacity
sufficiently to house the enlarged inmate population.

By shifting to sentencing based on actual time served and
creating a new sentencing commission to monitor sentencing
practices, crime trends, and correctional needs, the Commission
believes that Virginia can stay a step ahead in anticipating and
providing for the necessary prison space.

The Commission recommends reducing the cost of new prison
construction and operations through privatization, use of inmate
labor, construction of work centers for non-violent criminals,
double-celling and double-bunking of existing and planned
facilities, and other innovations.

Most important, by targeting violent and repeat criminals
for longer incarceration, the Commission’s proposals will ensure
that Virginia’s prison beds are occupied by a larger percentage
of dangerous criminals, thereby giving Virginians a greater
measure of safety in return for their increased investment in
correctional facilities.

The Commission’s proposed increases in sentence length will
not result in significant new demands for prison bed space for
several years. Far from exacerbating the current pressures on
the capacity of the state corrections system and local jails, the
Commission’s recommendations provide ways to achieve prompt
relief from crowded conditions.

Work centers can be constructed relatively quickly with
pre-fabricated materials on existing prison sites. Double-celling
and double-bunking also require little preparation time.

Most important, the $800-850 million projected cost for
additional prison construction under the Commission’s plan over
the next ten years includes the cost of facilities necessary to house
all state-responsible inmates. It is time for the Commonwealth

Executive Summary 6



o i e T
Executive Summary

Continued

to meet its responsibility to provide space to incarcerate all state
prisoners.

Conclusion

Longer incarceration of those who commit violent acts against
their fellow citizens is the most immediate and the most effec-
tive means of preventing crime.

It is the only way to provide protection now to citizens who
face the frightful prospect of a mounting wave of violent crime
in the years just ahead.

The Commission recommends that the Commonwealth move
decisively to meet that threat by adopting this comprehensive
plan to abolish parole, establish truth-in-sentencing, incarcer-
ate violent and repeat criminals significantly longer, institute
more productive and economical methods to punish non-violent
criminals, and expand prison capacity now to ensure that
criminals are securely incarcerated in the years ahead.

7 Executive Summary



Overview of Findings
and Conclusions

Crime in Virginia: The Crisis Looming

Virginia historically has enjoyed low crime rates compared to the
rest of the nation.

Virginia’s violent crime rate has increased suddenly and sharply
in recent years.

Virginia’s violent crime surge has occurred despite favorable
demographic factors.

Demographic trends indicate that violent crime will soar in
Virginia in the years ahead.

Violent Criminals Do Not Serve Enough Time In Virginia

Criminals in Virginia serve a small fraction of their sentences.
Most violent crime is committed by repeat offenders.

Longer incarceration will prevent crime.

Recidivism rates decrease as length of incarceration increases.
Longer incarceration of criminals reduces human suffering.

Longer incarceration of criminals reduces the economic cost of crime
to citizens and society.

Minorities would benefit most from reduced victimization.

Early Release of Criminals Increases Victimization

Parole has contributed to the crime surge in Virginia.

Parole contributes to the perception by criminals that they can
“beat the system.”

The parole system prolongs and compounds the agony of crime victims.

Parole Deceives Citizens and Denies Justice

There is no truth in sentencing in Virginia; sentencing juries and
judges are in the dark.

Parole undermines confidence in the criminal justice system.

Parole leads to wide disparities in sentencing.

Overview of Findings and Conclusions 8
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Replace the Misleading Parole System With Truth-In-Sentencing

|
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Abolish Discretionary and Mandatory Parole Effective
January 1, 1995

Expand Existing Sentencing Guidelines System and Revise
Guidelines to Reflect Actual Time Served

Establis a Sentencing Commission to Recommend Guidelines and
Statutory Revisions

Retain Jury Sentencing
Replace “Good-Time” With Limited Earned Sentence Credits

Assure Post-Release Supervision

Prevent Violent Crime by Dramatically Increasing Time Served
by Violent and Repeat Offenders

8|

Double the Average Time Served by Violent First-Time Offenders

Increase Average Time Served by 300-700% for Violent Offenders
With Prior Violent Convictions

Increase Average Time Served by 300-500% for Non-Violent
Offenders With Prior Violent Convictions

Punish Non-Violent Offenders in More Economical and
Productive Ways

—
=]

HE8

Apply Truth-In-Sentencing to Non-Violent Offenders
Use Work Camps to Save Money and Prevent Future Crime

Provide Substance Abuse Services in Appropriate Designated
Facilities

Provide an Expanded Array of Alternatives to Incarceration

Develop Transitional Policies for Inmates Approaching Release

Expand Prison Capacity to Ensure Secure Incarceration

5

1

[
-]

Ensure That Prison Needs Are Anticipated and Addressed Based
on Sentencing Practices

Increase Double-Celling in Existing and Planned Facilities
Pursue Privatization and Inmate Labor to Reduce Costs

Construct Additional Prisons to Meet Anticipated Needs

9 Overview of Recommendations
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Findings
and
Conclusions

By almost any
measure, Virginia
is in the midst of
a violent crime
Crists.
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CRIME IN VIRGINIA:
THE CRISIS LOOMING

Virginia Historically Has Enjoyed Low Crime Rates
Compared to the Rest of the Nation

Compared to many places around the country, Virginia his-
torically has been a relatively safe place to live and work. Even
in the 1980s Virginia never ranked higher than 34th among the
states in the overall violent crime rate.

In Virginia this fact is often cited by opponents of sentencing
reform and longer incarceration as justification for inaction. Yet,
state-by-state comparisons are of little value when one consid-
ers that the country as a whole is confronted with violent crime
rates far in excess of those in the other Western democracies.

Such statewide rankings ignore socio-economic and other
relevant differences among states, and also fail to provide a true
picture of the fear and violence that often pervade areas within
a state, such as Virginia’s violence-plagued urban centers.

Most important, modest differences in crime rates from state
to state provide scant comfort to the victims of crime and their
families.

Every 23 minutes, another Virginian is raped, murdered, robbed
or maimed. That appalling fact ought to shake every Virginian
from any lingering illusion about the relative safety of life in our
Commonwealth.

Virginia’s Crime Rate Has Increased Suddenly and
Sharply in Recent Years

Display 1

(1972 - 1992)

Violent Crime Rate in Virginia

1

In recent years, the situation in our com-
munities has deteriorated markedly. Violent
crime has soared in Virginia — up 28% in the
last five years alone. (See Display 1).

400

Violent Crimes Per 100,000 Population

As Governor Wilder’s Commission on
Violent Crime candidly observed in its December
1992 report:

“The total level of violent crime — mur-
der, rape, robbery and aggravated assault
—isin the midst of a surge in Virginia. The
overall violent crime rate ... was relatively
steady from 1972 to 1987. However, since
1987 the overall violent crime rate has in-
creased by 28%. The 1991 overall violent
crime rate in Virginia was ... by far our
highest rate in the past twenty years.”
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While the increase in crime during the past five years
has been greatest in Virginia’s inner cities (29%), neither
Virginia’s rural communities (22%) nor our suburbs (18%)
have been immune from the trend. (See Display 2).

Display 2

Growth of Violent Crime
By Location
soq (1987 - 1992)

And while there are theories about why certain types of
crime increase in certain areas at certain times, the reality
is the sharp crime rises in Virginia have been registered
across-the-board — in all major categories of violent crime
and all areas of the state.

This data strongly suggests the need for fundamen-
tal, systemic change in Virginia’s criminal justice policies.

Virginia’s Violent Crime Surge Has Occurred Despite
Favorable Demographic Factors

The Commission finds most disturbing the demographic
conditions in which this recent, sudden and sharp increase in
violent crime has occurred in Virginia.

According to studies provided by the Department of Crimi-
nal Justice Services, most “criminal careers” begin around age
14 and peak by age 21, with “retirement” by the late twenties or
early thirties. By monitoring the growth of the population of
this “crime-prone age group,” criminologists have generally been
able to forecast overall crime trends. (See Display 3).

What is troubling to criminologists — and to this Commis-
sion — is the fact that Virginia’s recent sharp increase in violent
crime has occurred during a period in which the size of the crime

prone age group has been in a decade-

long decline. Display 3
! Age Distribution for
Since the crime rate has been rising | Murder/Non-Negligent Manslaughter
this fast under favorable demographic | Arrests in Virginia (1993)

conditions, we must ask: What will hap-

pen when the demographic pattern [
changes and the size of the crime-prone |
age group begins to grow again?

We will soon find out.

Number of Arrests
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CRIME IN VIRGINIA -
THE CRISIS LOOMING
Continued

Demographic Trends Indicate Violent Crime Will Soar
in Virginia in the Years Ahead

Beginning in 1996, the population of young people between
the ages of 15 and 24 in Virginia is projected to rise, and rise
continuously until approximately 2010. (See Display 4).

The clear historical correlation between levels of crime and
the size of this crime-prone age group strongly suggests that
Virginia’s current violent crime crisis will become markedly more
acute in the latter half of this decade and beyond.

This expected rise in crime will create

Display 4

Virginia Population Estimates
For Ages 15 to 24 Years
(1970 - 2010)

significant additional demand for prison
bed space even without reforms to increase
the length of time violent criminals stay
behind bars.

Curiously, some opponents of sentenc-

1,150,000
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1,000,000 | . - . -

950,000

900,000 |,

850,000

800,000

1,000,000 | - ¢ 0 v s v e e e
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ing reform and longer incarceration point
to this anticipated prison bed space short-
fall as a reason not to abolish parole and
not to increase the time violent criminals
are incarcerated. Even without such
reforms, they say, our prison population
will skyrocket. Such arguments are like
saying more resources should not be
committed to fighting a raging forest fire
because increasing wind gusts are forecast.

== The worse things look in terms of
projected increases in crime, the more
evident is the need for dramatic reform.

The cost of inaction is likely to be a criminal reign of terror
that will make our current violent climate seem tame.

Virginians must not stand idly by in the face of this deadly
threat to our safety and the well-being of our families.
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VIOLENT CRIMINALS
DO NOT SERVE
ENOUGH TIME

IN VIRGINIA

Criminals in Virginia Serve a Small Fraction of Their
Sentences

Having heard from the people of Virginia and having reviewed
data relative to the net time served by felony offenders in
Virginia, the Commission is persuaded that the length of incar-
ceration has been entirely too short.

One who commits a non-violent property crime in the
Commonwealth is not usually committed to prison until his or
her third or fourth offense. Even when committed to prison, the
offender usually serves a very short prison term. Before reach-
ing prison, a large number of these inmates have been given
suspended sentences, probation, community-based alternatives,
and/or a briefjail sentence. These alternatives to prison, geared
to arresting the escalation of a criminal career, yield some
successes. However, large numbers of inmates fail to change
their pattern of behavior, and reach our prisons as three-time
losers.

A study of the length of sentence

Display 5 served by property offenders released from
Time Served on Prison Sentences prison in Virginia between 1985 and 1991
Imposed on Violent Felony Offenders reveals some disturbing truths. Ofthis sub-

(FY85 - FY91) set of the prison population — comprised of

burglars, thieves, certain sex offenders, and

1,200

1,000 |

800 |
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200

0

other non-violent, non-drug offenders —
49% served less than one year behind bars.
A full 89% of the entire population of these
offenders, including multiple offenders,
served less than three years despite consid-
erably longer sentences pronounced by the

judge or jury.

A similar study of all those convicted of

0<12 3 4 5 6 7 89 101112131415 1617 1819 20 21 22 23 24 25 26 27 28 29 30+ v_iolent oﬁ‘enses reveals equally alaming
Years Time Served information about the length of incarcera-

tion historically. From this category, which
includes all homicides, robberies, rapes, and aggravated assaults
over a seven-year period, 20% were released after serving only
one year. A full 56% of these inmates were released after
serving less than three years. (See Display 5).

Punishment of criminals is admittedly not a scientific
endeavor subject to precise mathematical calculations. But this
Commission is convinced that these brief sentences are simply
not long enough.
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Most Violent Crime is Committed by Repeat Offenders

Study after study has shown that an extraordinary amount
of violent crime in America is committed by a relatively small
number of people who have dedicated themselves to “careers” of
crime and violence. A 1992 survey by the U.S. Bureau of Alcohol,
Tobacco, and Firearms found that many of these repeat offend-
ers commit more than 150 serious crimes per year.

Arrest and conviction, alone, do not stop them. According to
U.S. Department of Justice figures, more than a third of all
violent crime is committed by offenders who are on bail, proba-
tion, or parole at the time of arrest. In fact, approximately five
out of every eight felons released early from prison were arrested
for a new felony or serious misdemeanor within three years of
release. One study of 240 criminals found that those criminals
were responsible for half a million crimes over an eleven-year
period.

In 1989, The Orlando Sentinel followed the careers of nearly
4,000 prisoners who were released early from Florida’s prisons.
More than 30% of the offenders were re-arrested for a new crime
during the period of time when they should have been in prison
under their original sentences. A group of 950 of these crimi-
nals were charged with 2,180 new crimes, including 11 murders
or attempted murders, 63 armed robberies, six sexual assaults,
seven kidnappings, 104 aggravated assaults, 199 burglaries, and
451 drug offenses.

The Commonwealth has not avoided these tragic patterns. In
Virginia, three out of every four violent crimes are committed by
repeat offenders.

According to the January 1994 report of the Governor’s Com-
mission on Violent Crime in Virginia, 68% of all murders, 76% of all
aggravated assaults, and 81% of all robberies were the work of
repeat offenders. Rapists and other sex offenders were even more
likely than other criminals to commit the same sort of crime again.

So long as these chronic offenders are permitted to roam freely
on the streets of Virginia, thousands of otherwise preventable
crimes will occur. However, if these dangerous predators and
repeat offenders are separated from society through prolonged
incarceration, lives will be saved and crime-related losses will
be prevented.
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Longer Incarceration Will Prevent Crime

Longer incarceration of violent criminals is by far the most
effective way to combat the current and anticipated increase in
violent crime in Virginia.

Opponents of reform predictably offer Virginians a Hobson’s
choice between punishment and prevention. But this dichotomy
is a false one. The most effective crime prevention program —
indeed, the only effective crime prevention program in the short
term — is an increase in the time violent criminals stay behind
bars. Longer terms are the best protection.

In the 1992 publication entitled The Case for More
Incarceration, the U.S. Department of Justice summarized the
overwhelming body of historical evidence that establishes a close
relationship between incarceration rates and crime rates.

Cutting through the fog that typically surrounds discussion
of these issues, the Justice Department reported:

Prisons work. How do we know prisons work? To begin
with, historical figures show that after incarceration rates
have increased, crime rates have moderated. In addition,
when convicted offenders have been placed on probation or
released early from prison, many of them have committed
new crimes. One can legitimately debate whether prisons
rehabilitate offenders; one can even debate whether, and
how much, prisons deter offenders from committing crimes.
But there is no debate that prisons incapacitate offenders.
Unlike probation and parole, incarceration makes it physi-
cally impossible for offenders to victimize the public with
new crimes for as long as they are locked up.

The Commission has found no evidence to support the hol-
low claim that increased incarceration is futile in fighting crime.
To the contrary, the evidence is irrefutable that longer incar-
ceration prevents crime.

Recidivism Rates Decrease as Length of
Incarceration Increases

While the claim that incarceration breeds criminal conduct
continues to echo through some of the literature, there remains
no persuasive evidence to support such a claim. To the contrary,
criminologists at the state and national levels have concluded
that lengthening incarceration has a positive impact on
recidivism rates and thus the prevention of crime.

Findings and Conclusions 16



e T T
VIOLENT CRIMINALS
DO NOT SERVE
ENOUGH TIME

IN VIRGINIA

Continued

An extensive study by the U.S. Bureau of Justice Statistics demon-
strates that the length of time served in prison before release has an
impact on the rate of recidivism. Inmates who had served more than
five years before release were found to have lower recidivism rates
than those who had served less than five years in prison.

Virginia’s Department of Criminal Justice Services analyzed
data regarding all first-time violent offenders released from
prison between 1985 and 1991 to determine whether length of
prison term affected likelihood of re-commitment within three
years. The study concluded that, for offenders between the ages
of 18 and 21 at the time of admission, those whose actual time
served was less than three years were 20-25% more likely to be
re-committed to prison for a new offense than those whose
actual time served was greater than three years.

This study was limited by the fact that the Department was
unable to measure the number of total crimes committed, but
instead analyzed the number who committed a new crime and
were detected, arrested, tried, convicted, and re-committed to
prison. It is safe to assume that the higher re-commitment rate
represents merely the tip of the iceberg of actual crimes commit-
ted. Thus, where longer terms are imposed, a significantly
smaller number of offenders return to a life of crime.

The Commission has concluded that prolonged incapacita-
tion of dangerous offenders is essential if Virginia is to protect
law-abiding citizens from the expected surge in violent crime.

Longer Incarceration of Criminals Prevents Crime
and Victimization

The focus on recidivism rates, demographic factors, and sta-
tistical measures tends to obscure the enormous human dimen-
sions of the violent crime tragedy.

The members of the Commission wish that every member of
the General Assembly and every policy-making official in the
Executive Branch could have heard the testimony of the crime
victims who appeared before the Commission to tell their stories.
They gave the violent crime crisis in Virginia a tragically human
face — a face of immense grief, sadness and torment; of unspeak-
able heartache and painful memories that do not fade; of frustra-
tion and anger, and an acute sense of loss and betrayal. Although
they recognized the fundamental reforms recommended by this
Report come too late to benefit them directly, many implored the
Commission to adopt these changes for the benefit of their friends
and family and to spare those who live under the shadow of fear.

17 Findings and Conclusions



Longer incarceration of violent criminals does more than
lower crime rates. It saves lives. And, it prevents many more
lives from being shattered by vicious acts of violence.

A detailed study conducted by the Criminal Justice Research
Center identified more than 4,000 specific crimes that would
have been prevented if the Commission’s proposed increases in
incarceration of violent criminals had been in place the last seven
years. (See recommendation 9 and Appendix B for a full discussion
of this study.) ‘

These identifiable crimes are not just statistics; they are
real people. Each number represents an actual Virginian who
would have been spared victimization if Virginia had abolished
parole during the last decade. The impact in the years ahead
will be even greater if the Commonwealth’s leaders fail to adopt
this Report’s recommendations.

The true human cost of crime can never be fully measured.
But when the crime can be prevented — as these crimes can be
— that cost is intolerably high.

Our state and national governments have spent billions of
dollars in the past twenty years on highway safety, air and
water quality, asbestos removal, and many other public health

and safety initiatives — all in an effort to reduce the risk of

harm.

In the face of a direct and immediate threat to the safety of
Virginians, state government must act decisively to protect the
Commonwealth’s citizens from violent victimization.

Longer Incarceration of Criminals Reduces the
Economic Cost of Crime to Citizens and Society

Much is made of the cost of abolishing parole and incarcerating
dangerous criminals longer. But, in reality, releasing criminals
early is penny-wise and pound-foolish. The cost of incarceration
is but a fraction of the cost citizens and society pay as a conse-
quence of letting dangerous criminals return to the community
to commit more crime.

While we cannot quantify the human toll that violent crime
takes, a considerable body of research has established the extremely
high economic cost associated with violent crime and early release.
This evidence leads ineluctably to the conclusion that investment
in adequate prison space is not only the right thing morally, but is
the wise thing to do on purely economic grounds.
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In recent years, there have been many studies concerning the high
costs of crime. They all confirm this fact: the costs of crime are
many times higher than the cost of incarcerating repeat offenders.

The economic costs of crime are enormous. Business Week
has estimated the total direct and indirect cost of crime to be
$425 billion per year. U.S. News and World Report puts the
annual cost at $674 billion.

A landmark 1987 study by the U.S. Department of Justice con-
cluded that putting 1,000 felons behind bars saves society about
$405 million per year. This study was based on data showing
the average crime cost to be $2,300 in property losses and/or in
physical injuries, and establishing that the average felon
commits 187 additional crimes when back out on the street.

The 1987 Justice Department study found that, when all
transactional, social and economic costs and losses are taken into
account, society spends on average 17 times more to release
violent criminals early than it does to incarcerate them.

Making the most conservative possible projections, Professor John
Dilulio of Princeton University found that for every dollar spent on
incarcerating a criminal, society saves two dollars in social costs.

The Department of Criminal Justice Services Research
Center studied the 1992 Virginia criminal justice system costs
attributable to recidivism alone. Finding that this expense
comprises 42% of all system costs, they reported that the cost to
police and the courts was $187 million dollars.

The failure to keep repeat offenders behind bars costs
government and society in many ways:

¢ Police and judicial resources must be expended in
re-arresting and re-prosecuting habitual criminals.

e Fearful citizens must spend money to put bars on their
windows and extra locks on their doors. Others incur
relocation costs in an effort to escape crime-plagued
neighborhoods.

e All insurance consumers share in the burden of crime-
related physical injury and property damage through higher
premiums.

e Businesses must hire security guards, obtain extra in-
surance, and cope with the loss of customers who are too
frightened to go shopping. These costs translate into lost jobs
and lost revenues.
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Making matters worse, these cost burdens typically are
borne disproportionately by those least able to afford them —
the urban poor.

The average cost of incarcerating an inmate in Virginia is
approximately $37,000 in capital costs and $18,000 annually in
operating costs. These costs are not insignificant. But one must
consider the cost of letting career criminals back out on the street.

Those who say that Virginia cannot afford the cost of keep-
ing violent and repeat criminals behind bars longer are wrong.
The truth is, Virginia cannot afford not to keep them locked up.

Minorities Would Benefit Most From Reduced
Victimization

No group of Virginians will benefit more from the incarcera-
tion of violent criminals than the minority residents of urban
neighborhoods. While the nation’s violent crime rate has qua-
drupled over the past thirty years, inner-city areas have experi-
enced the most devastating consequences.

No statistics are more shocking than those relating to mur-
der. Although African-Americans comprise only about 12% of
the American population, 2,000 more blacks were murdered
across the nation in 1992 than whites.

Today, black males residing in cities are 2.5 times more likely
to be victims of violent crimes than their white counterparts in
metropolitan areas. Nationwide in 1992, 113 out of 1,000 black
teenage males were victimized by violent crime — six times the
victimization rate of white adult males.

With the heightened level of violent crime has also come many
other harmful side-effects. The economic vitality of urban neigh-
borhoods is choked off as potential customers avoid these areas,
leaving businesses in the red and forcing the loss of jobs and
income for residents. The resulting downward spiral causes
hopelessness, anger, fear, and resignation from participation in
society and conformity to its rules.

The economic revitalization and rebirth of Virginia’s urban com-
munities is dependent upon success in the struggle against violent
crime. The hope of a generation of promising young minority Virgin-
ians depends on removing the violent few from their communities.

Reflecting this undeniable reality, many of the most impassioned
pleas for longer incarceration of violent criminals received by
the Commission came from African-American parents in the
Commonwealth who fear for the future of their children.
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N Parole Has Contributed to the Crime Surge
EARLY RELEASE | ' Virginia

OF CRIMINALS .. . .. .
It is impossible to deny that the recent surge in violent crime
INCREASES |. . = . F 77777, s o
VICTIMIZATION | Virginia is in significant part the result of the state’s failed,
lenient parole and “good-time” policies. These policies increase
victimization by putting dangerous predators back on the street
after serving a fraction of their sentences.

With a patchwork of statutory provisions, parole practices and
“good-time” rules, sentencing policy in Virginia often seems in-
coherent. To the crime victims, judges, and criminal justice pro-
fessionals who addressed the Commission, the Commonwealth’s
policy resembles a runaway freight train: No one is really in
control, a lot of people are getting hurt, and the situation is sure
to worsen.

Consider these statistics for 1993, the most recent year for
which data is available: (See Display 6).

e Among all felons released from state prisons, those
who had been convicted of first degree murder served an
average of only 33% of their terms.

e Those convicted of second degree murder actually
served slightly more, averaging 35% of their terms.

Display 6 .
Average Time Served in Prison by Virginia Felons
40 Released in FY 93
(All Offenders)
35.2
% l B Actual Time Served  [] Prison Sentence LengthJ
20

10

Murder Murder Rape/  Robbery  Malic. Aggr. Vol. Burglary  Invol. Sale Poss. Larceny  Fraud Sale
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Battery Drugs Drugs
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® Those convicted of possessing hard drugs served more
of their sentence on average than those who had been
convicted of selling those types of drugs.

e Of all offense categories, no group served, on aver-
age, as much as half of the sentence the circuit court judge
thought he or she was imposing.

What is apparent is the absence of truth in sentencing in
Virginia at any level. Early release is not confined to particular
types of crime for which one may suppose offenders to be more
amenable to treatment or less prone to recidivate. If anything,
the across-the-board leniency indicates a pervasive philosophy

favoring rehabilitation of crimi-
nals rather than incapacitation.
If the operative assumption is
that most criminals can be

Display 7

100%

Percent of Convicted Violent Felons
with Prior Convictions
1992

reformed, a closer look is needed.

87%

Statistics supplied by the 80%

Department of Criminal Justice
Services illustrate the folly in the 60%
early release of felony offenders.
This data establishes that 79% of 40%
all violent offenders convicted in
1992 were previously convicted of | 20%
at least one other reportable
crime. Among this group, 87% of 0%
those convicted of robbery had Robbery Assault
been previously convicted of one
or more such crimes. (See
Display 7).

Parole Contributes to the Perception That Criminals
Can “Beat the System”

In 1992, Professor Morgan Reynolds of Texas A&M University
published a report showing that the failure of the criminal
justice system to punish offenders by imposing longer sentences
has led many of them to believe that crime does pay. He writes:

Most crimes are not irrational acts. Instead they are acts
freely committed by people who compare the expected
benefits with the expected costs. The reason we have so
much crime is that, for many people, the benefit outweighs
the costs. For some people a criminal career is more
attractive than their other career options.

Manslaughter

Sexual Total
Assault Violent
Crime

Offense at Conviction
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Reynolds reports that when the probabilities of arrest, pros-
ecution, conviction and imprisonment are considered for all of

- the serious crimes committed in the United States, the perpe-
- trator of a crime can expect to serve an average of eight days in

prison per crime. For those who thrive on getting something for
nothing, this systemic weakness is an invitation to a life of crime.

Many offenders approach arrest, prosecution and conviction
much as a businessman would face a slow sales season. Those
who know Virginia’s system from the inside — as inmates —
often are able to exploit its compromises. They know that busy
prosecutors can satisfy victims and courtroom observers by
agreeing to seemingly large sentences without trial, while the

- actual time served as a result of the sentence will be relatively
- minimal. Such minor periods of incarceration are viewed by

career criminals merely as a cost of doing business.

- The Parole System Prolongs and Compounds the

Agony of Crime Victims

When an individual has been victimized through harm to
person, family, friend, or property, government cannot erase the

- event. The sad truth is that, whatever we do within the crimi-
' nal justice system, we cannot bring back the dead, remove a

scar, or restore a shattered life.

What government can do is provide a just, speedy and
certain response to the violation of society’s rules for civilized
behavior. Just as the funeral service brings a sense of closure to
a terrible loss, the criminal justice process must provide finality
with regard to punishment of the offender.

Nowhere is the current system more cruel to victims than at
the parole hearing stage. At the time when grieving reaches its
last stage, when the passage of time begins to dull the ache, and
life’s fullness crowds the empty void, victims are notified that
the criminal responsible for the agony is standing at prison’s
door, ready to walk free. Every memory of every painful moment
may burst into the heart and mind of the hearer. The crime
scene, the preliminary hearing, the sleepless nights, public
confrontation in court, and many other disturbing recollections
return from their rest.
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To make matters worse, this time there will be no police, no
prosecutor, and no judge to ensure fairness and protection for
the victim. Under Virginia’s system, the authority to grant
discretionary parole rests with an appointed board whose |
members are required to consider and re-consider each inmate’s |
parole eligibility again and again over a period of many years.
The victim may offer input, written or in person, but must stand |
alone, aware that her strong opposition may fall on deaf ears, |
and that the inmate whose release she protested may well soon |
be free. |

The lonely decision whether to take the risk of crossing a
viclent offender by opposing his release on parole — when that
release may be imminent — is faced by victims over and over |
again.

The burden of this constant reminder of a criminal’s violent
acts and impending return to society produces a re-victimization

that is utterly unjustifiable. The human cost of this misguided |

and offensive system should no longer be tolerated.

The decision regarding length of stay is properly made by the
sitting judge or the jury. The finality of this decision can serve as a
solemn but comforting conclusion that marks the beginning of a
new chapter for the aggrieved.
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PAROLE DECEIVES
CITIZENS AND
DENIES JUSTICE

There is No Truth In Sentencing in Virginia;
Sentencing Juries and Judges Are In the Dark

Without truth, there can be no justice.

Our system of criminal justice is predicated on the notion
that a jury of one’s peers or a judge should fashion punishment
to fit the crime. This foundational principle is relied upon by
citizens as they commit themselves to the rules of a society
centered around the concept of ordered liberty. It provides the
basis for the trust that allows for submission of our affairs to
review by our neighbors. The promise of a community judgment
about proper punishment is merely an illusion if those acting on
behalf of the community do not know what the sentence they
impose actually will mean in terms of time served in prison.

In Virginia, the sentences prescribed by judges and juries,
which represent the community’s sense of appropriate sanction,
are routinely countermanded by a bizarre and confusing combi-
nation of mandatory parole requirements, discretionary parole
grants, and “good-time” credits. (See Display 8 and Appendix A).

Most Virginians are totally unaware that, under existing law,
mandatory parole provisions essentially require all inmates to
be released when the balance of their time remaining reaches
six months. More important, all but a few inmates are eligible
for, and receive, earlier release through discretionary parole.

An inmate’s parole eligibility date (the date the inmate may
first be considered for parole) is based on a formula that takes
into account the severity of the offense, the length of the
total unsuspended sentence, and the number of prior prison
commitments.

Added to this uncertain mix is a statutory scheme that gives
inmates “good-time” credits under a variety of scenarios. The
net result of this system is that, with a minimum of effort, the
average prisoner can erase 300 days from his sentence for every
365 days he or she serves.

This hodge-podge of early release provisions results in most
inmates serving only a fraction of their sentences.

For example, a person convicted of murder who has no prior
felony convictions generally receives a judge-imposed sentence
ranging from 30 to 68 years, but such persons on average spend
only 9-22 years in prison.
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Display 8

Description of Virginia Parole and “Good Time” Laws

Sentences of Time Computation
12 months or less - (local jailer)

1. Statutory Good
Conduct Credit 1for1l

2. Exemplary Good
Conduct Credit 5 for 30

3. Judicial Good (Specified by
Conduct Credit Court)

Sentences of Time Computation
1 year or more (Department of Corrections)

Class ¢ 6 Months Prior to Date
I 30 for 30 of Discharge
I 20 for 30 Note: All of Good Conduct Allo: e is
ote: o onduc wance i
I 10 for 30 Credited Toward Mandatory Parole
v 0 for 30 Release

Commitments ligibility After Servin

e First Time 1/4 of Sentence or 12Years
e Second Time 1/3 of Sentence or 13Years
e Third Time 1/2 of Sentence or 14Years
e Fourth Time 3/4 of Sentence or 15 Years

Note: One Half of Good Conduct Allowance is Credited Toward
Discretionary Parole Eligibility
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CITIZENS AND

DENIES JUSTICE
Continued

¢ While the average sentence given to a first degree murderer
is about 35 years, the average time actually served is only
about 10 years.

* The average sentence given to persons convicted of rape is
9.2 years, but the average time served by convicted rapists is
just 4.4 years.

* Robbers are sentenced on average to 13.8 years, but actually
serve only 4.4 years.

One father is painfully aware of what these early release
rules really mean. In a letter written to Governor Allen and signed
by 17 family members, Ottis Bishop of Virginia Beach spoke for
many of the families of crime victims. He wrote that in the early
morning hours of January 5, 1985, while she was working as a
motel clerk along the beachfront, his daughter, Julie Bishop
Crockett, was brutally attacked. Her killer stabbed her several
times, severing the artery in her neck and her windpipe. Her
lungs filled with her own blood, and she drowned. The killer was
sentenced to fifty years in prison. On the eve of her killer’s sec-
ond parole hearing, Mr. Bishop wrote:

We question why this man should serve a portion of
his sentence, one that a jury felt was appropriate, and be
turned loose... Why do law abiding citizens become the
victims who are constantly in danger when these crimi-
nals are released to commit more crimes? There is so much
wrong with our legal system that you surely will not be
able to fix it all in one term. However, [the killer] and
every criminal like him needs to serve his time. Release
after serving one-sixth of a sentence is a slap in the face of
the jury and every other person who has done their civic
duty... What outrage we feel knowing that Julie’s killer is
parole-eligible after eight years of a fifty-year sentence...
We need truth in sentencing!

Parole Undermines Confidence in the Criminal
Justice System

As the news media has focused on the rise in crime rates and
the inadequacy of the current system to cope with it, public
awareness of the softness of our punishment scheme has in-
creased. So, too, has a feeling of betrayal and alienation among
many citizens.
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Virginians have a generalized feeling that something is fun-
damentally wrong with the way punishment is meted out to
criminals, and they have a strong and abiding conviction that
dangerous offenders do not serve enough time in prison.

Perhaps nowhere is the erosion of public confidence more
apparent than among those whose flesh and blood stand as a
buffer between citizens and crime. As law enforcement officers
risk their lives to detect and apprehend criminals and gather
every last shred of evidence, they are quickly dismayed by the
insignificance of a sentence that is sharply discounted at the
back end. This dismay turns to outrage when the veteran officer
faces the same offender repeatedly, and is able to interrupt his
budding criminal career only briefly as the list of frustrated
victims grows.

Others familiar with the system, such as court personnel and
public safety agency employees, share the disillusionment
common among law enforcement officers. This lack of respect

for the integrity of the criminal justice system contributes to a |
general sense of helplessness and dissatisfaction with public
institutions. Ultimately, the inability to punish criminals |

appropriately diminishes respect for law itself.

Parole Leads to Wide Disparities in Sentencing

In practice, the current system has produced haphazard |

results, created an atmosphere of confusion, and contributed to
widely disparate sentence lengths as judges attempt to extrapolate
what sentence must be pronounced in order to achieve roughly
the amount of incarceration the court deems appropriate.

For example, a judge who wishes to impose an active
sentence of three years for a conviction for grand larceny may
fashion a pronounced sentence of 12-15 years, having computed
the discounts the defendant is likely to enjoy. Once the sentence
is imposed, the multi-faceted process of sentence reductions
results in a widening chasm between the events in the
courtroom and the reality in the prison. Perhaps the judge’s
speculations and predictions will have been close to the mark;
perhaps they will have been far wide of it. But, either way, what
actually happens to the inmate bears little resemblance to the
sentence imposed in the courtroom.

Inevitably, then, consistency in sentencing is at best elusive
under the current system.
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PAROLE DECEIVES
CITIZENS AND
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Continued

If justice is to be equal for all, sentencing ought to follow some
course of predictability and consistency, whether the offender is
sentenced in a large urban area or a rural community, and
regardless of his or her race, gender, or socio-economic position.

Judges commonly address this objective in criminal sentenc-
ing the only way they can as a practical matter — by reducing
the pattern of sentencing decisions to numerical values that can
provide guidance from case to case.

Dishonest numbers or unpredictable post-sentence develop-
ments make a mockery of this effort. False and variable
assumptions produce sentences that vary widely, broadening both
the perception and reality of disparity and injustice.

In the absence of truth-in-sentencing, a full measure of
justice is simply unattainable.
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Section II

Recommendations

The most effective
way to prevent
crime is to
increase the time
violent criminals
spend in prison.
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RECOMMENDATIONS

The Commission recommends comprehensive structural re-
form of Virginia’s sentencing system.

The four sets of recommendations below comprise a plan for
immediate restructuring of the sentencing system. Once ap-
proved and implemented, the Commission’s plan will:

* Bring Truth-in-Sentencing to Virginia

* Prevent Violent Crime By Keeping Violent and Repeat
Criminals In Prison Much Longer

e Place Non-Violent Offenders in More Economical and
Productive Settings

¢ Expand Prison Capacity to Ensure Secure Incarceration

While the Commission recommends dramatic change in the
way Virginia sentences criminals and the length of time they
serve, it recognizes that other significant steps have been taken
in recent years to increase the punishment for violent criminals.
Measures such as mandatory minimum sentences and incremen-
tal restrictions on parole eligibility have been important, though
by themselves inadequate, responses to the existing crime surge
and expected tide of violence in Virginia.

The Commission’s recommendations for action at the special
session of the General Assembly build on these improvements
and especially on the progress made by the Governor and the
General Assembly in the 1994 Regular Session, when important
reforms such as bifurcated trials and severe new penalties for
violent three-time offenders were enacted.

The Commission’s recommendations also come against the
backdrop of a declining parole grant rate for offenders already
in the Virginia correctional system under the policies of the
Parole Board appointed by Governor Allen.

Virginia is at a crossroads.

The Commission believes that further tinkering with the
existing parole system will not be enough to save Virginians from
a wave of carnage at the hands of violent criminals as the crime-
prone age group swells during the next decade. Nor will further
modest changes restore Virginians’ lost confidence in the crimi-
nal justice system, or deter lawlessness by those who believe
they can beat the system.
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As long as there is the hidden hand of parole sweeping aside
the solemn judgments of judges and juries, neither criminals nor
law-abiding citizens will respect the criminal justice system in
Virginia.

The Commission recommends following the path of
fundamental and comprehensive reform:

e All Virginians will be safer if our sentencing system
metes out honest time and criminals actually serve it.

* Fewer Virginians will be victimized if violent criminals
— especially repeat violent criminals — are kept out of
our neighborhoods and communities.

e The goal of a safe society can be better served by a more
economical and forward-looking approach to the punish-
ment of non-violent offenders.

e Justice requires truth-in-sentencing, safety requires
longer sentences, and prudence requires increased
prison capacity.

o The time to act is now.

The Commission recommends that Virginia implement a
determinate sentencing system that allows the jury or judge to
know the period of incarceration that will actually be served by
the criminal being sentenced.

Accordingly, the Commission recommends the adoption of a
truth-in-sentencing system under which both discretionary and
mandatory parole are abolished, “good-time” is replaced by a
limited system of earned sentence credits, and post-release
supervision is preserved.

Under the system proposed by the Commission, all inmates
will serve at least 85% of the sentence they receive from the judge

or jury.
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I. REPLACE THE
MISLEADING PAROLE
SYSTEM WITH
TRUTH-IN-SENTENCING

Recommendation

ABOLISH DISCRETIONARY AND MANDATORY PAROLE
EFFECTIVE JANUARY 1, 1995.

The constitutional rights of criminals preclude the abolition
of parole for offenses committed before the effective date of the
new legislation. Accordingly, the change from the existing
parole and “good-time” regime to the new truth-in-sentencing
system should occur as quickly as practicable, allowing reason-
able time for an orderly transition.

If enacted by the General Assembly and signed by the
Governor before the end of September 1994, legislation
adopting the Commission’s recommendations will become
effective on January 1, 1995. The proposed new sentencing
commission (see Recommendation #3) would come into existence
and begin its work on that date.

After consultation with judges and prosecutors, the
Commission recommends that the abolition of parole become
effective on January 1, 1995, the effective date of the legislation.
This means that persons convicted of offenses committed on or
after January 1, 1995 would not be eligible for parole.

The Commission believes that the lag time of several months
between commission of an offense and sentencing will provide
sufficient time to prepare judges, prosecutors, and court and
corrections officials to implement the new truth-in-sentencing
system. A crucial part of this preparation will be the sentencing
commission’s development of new sentencing guidelines and
worksheets, and the introduction of these changes to judges,
prosecutors, probation officers, and other officials. The
Commission recommends that sentencing commission members
be appointed immediately after the effective date of the legisla-
tion so they can complete the revision of guidelines and
worksheets well in advance of any sentencing under the new
system.
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Recommendation

EXPAND THE EXISTING SENTENCING GUIDELINES
SYSTEM AND REVISE GUIDELINES TO REFLECTACTUAL
TIME SERVED

The Commission recommends use of voluntary sentencing
guidelines to assist judges in implementing the new truth-in-
sentencing system and avoiding unwarranted disparities in
sentencing.

The Commission proposes a guideline system with the
following attributes:

e Guidelines will be based on actual time to be served.

e Initial guidelines for each offense will be determined by
taking the average time served for that offense during
the five-year period 1988-1992. This baseline will be
increased for certain violent and repeat offenders, as
described in Recommendations #7-9 below.

e Judges will be required by statute to ensure completion
of guideline worksheets in every felony case and make
them part of the trial record.

e Judges will be permitted to depart from the guideline
sentence when the factual circumstances warrant,
subject only to the requirement that they state the
reason for such departure on the worksheet.

e Because the guidelines will be voluntary, judicial
~ decisions to depart from the guideline sentences will be
purely discretionary, and neither the Commonwealth nor
the defendant will have any new appeal rights.

Preserving Judicial Discretion - Voluntary Guidelines

A major issue addressed by the Commission was the charac-
ter of the proposed sentencing guidelines. The Commission
considered and rejected the use of mandatory sentencing guide-
lines, which have been adopted in a number of states and in the
federal system following the abolition of parole.

The Commission believes that broad judicial discretion in
sentencing is generally desirable and should be preserved. It is
the judge who conducts the trial, who may question the
attorneys, victims, and witnesses, and who is best situated to
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II. PREVENT VIOLENT
CRIME BY
DRAMATICALLY
INCREASING TIME
SERVED BY VIOLENT
AND REPEAT
OFFENDERS

Recommendation [E}

INCREASE AVERAGE TIME SERVED BY 300-500%
FOR NON-VIOLENT OFFENDERS WITH PRIOR VIOLENT
CONVICTIONS

The Commission also recommends guideline sentence
enhancements for those whose instant offense is non-violent, but
who have a prior conviction for a violent offense.

The fact that a criminal was convicted of a non-violent
offense does not establish that the person is a non-violent
criminal. To the contrary, the data provided to the Commission
demonstrated clearly that many non-violent offenders
“graduate” to violent offenses, and that many persons arrested
and convicted for non-violent property crimes actually are
violent criminals.

When a person with a prior conviction for a violent offense is
convicted of a non-violent offense, the probability is high that he
or she is engaged in an ongoing pattern of violent and non-
violent criminal activity. The Commission believes that these
offenders must be targeted for sharply increased incarceration.

The Commission recommends the following enhancements
to the guideline sentences for these crimes:

¢ For persons convicted of offenses other than the violent
crimes discussed above, and who have a prior conviction
for an offense carrying a maximum sentence of less than
40 years, the Commission recommends a 300% increase

in the guideline sentence. '

¢ For persons convicted of offenses other than the violent
crimes discussed above, and who have a prior conviction
for an offense carrying a maximum sentence of 40 years
or more, the Commission recommends a 500% increase

in the guideline sentence.

The Commission proposes no increase or decrease in the
average time served by non-violent offenders who have no prior
convictions for violent offenses.

Identifiable Crimes Prevented
The offenders targeted for enhanced punishment under

Recommendations #7-9 account for 34.5% of all new admittees
in the current corrections system. By targeting these worst
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offenders with sharply increased sentences, a large amount of
future victimization can be prevented.

An analysis by the Department of Criminal Justice Services
Research Center has determined that the increases in prison
time recommended by the Commission would —if adopted eight
years ago — have prevented more than 4,300 identifiable crimes
for which repeat offenders were convicted during 1986-1993.
Each of these preventable crimes had a real victim — a Virgin-
ian who was murdered, raped, robbed or otherwise victimized
by a felon who should have been behind bars, and who would

have been behind bars under
the Commission’s plan. (See Display 9
Appendix B).

Forecast of Preventable Felony Cases*

This study also highlights
the disproportionately severe
impact borne by our minority
communities. According to

Under the Commission’s Plan
(1995 - 2005)

From 1995-2005 an estimated 119,969 felony crimes would be
prevented under the Commission’s Plan.

these statistics, two-thirds Cumulative Crimes

(66%) of the preventable 100,000 T~ —— —

Non-Violent Crimes Prevented

murders involved a non-white
victim, nearly two-thirds (63%) 80,000
of the preventable felony

assaults were upon non-white 60,000 4— — — — — —

victims, and almost one-half
(45.6%) of the total of prevent-
able crimes claimed non-whites
as their victims.

The 4,300 crimes for which

previously released criminals 0 — T 7T ™
actually were convicted repre- 1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005
sents only the tip of the iceberg. * Based on index crimes reported to the police, this excludes
Typically, only a fraction of all many violent and non-violent crimes.

crimes leads to arrest and
conviction. When preventable
crime is computed based on all reported offenses, and then is
projected out over the next ten years, the real impact of the
Commission’s proposal becomes apparent.

During the next ten years, according to the Department of
Criminal Justice Services Research Center, the increased
sentences in the Commission’s plan will prevent more than 26,000
violent crimes. (See Display 9).

When non-violent victimization is added, the number of
crimes that will be prevented by the Commission’s proposed
reforms climbs to approximately 120,000 crimes.
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II. PREVENT VIOLENT
CRIME BY
DRAMATICALLY
INCREASING TIME
SERVED BY VIOLENT
AND REPEAT
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By assigning values derived from data collected from the
Federal Bureau of Investigation, the Virginia State Police, the
National Council on Compensation Information, Jury Verdict
Research, Inc., and the National Fire Incident Reporting
System, the Research Center has been able to develop a very
conservative estimate of the costs, to victims, of the crimes that
would have been prevented. Focusing on homicide, rape,
robbery, assault, arson, burglary, and larceny, the Center
concluded that the crime that would have been prevented if
the Commission’s recommendations been implemented in 1986,
represented a cost to victims of crime of $209 million. This analy-
sis does not include 1,769 crimes - about 40% of those which
would have been prevented - for that cost data is not available.

A conservative forecast of the costs attributable to this
preventable crime predicts a cumulative savings to victims and
society of $2.7 billion over the next ten years. (See Appendix C
for additional data).

Geriatric Release and Clemency

In proposing sharply longer sentences for violent and repeat
offenders, the Commission recognizes that some of the worst
criminals with the longest sentences may remain incarcerated
past the point at which, by virtue of their age and physical
condition, they have ceased to pose a threat to the community.
In some circumstances, the interests of the law-abiding citizenry
may not be served by continued incarceration of such inmates.

There are various ways to address this situation, which is
likely to involve a relatively small number of inmates and will
not materialize until well into the future. One option is a geriatric
release provision, such as that inserted into the “three strikes”
legislation passed by the General Assembly and signed by the
Governor earlier this year. Another option is the adoption of
special executive clemency rules for exemplary geriatric inmates.

The Commission recommends that the Secretary of Public
Safety continue to study this issue and develop recommenda-
tions for action in the future.
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III. PUNISH NON-VIOLENT
OFFENDERS IN MORE
ECONOMICAL AND
PRODUCTIVE WAYS

The Commission believes that getting tough is the answer
when it comes to violent and repeat offenders. When it comes to
first-time non-violent offenders, we need to be innovative.

Currently, non-violent offenders are scattered throughout the
corrections system, occupying expensive beds in medium and
even maximum security facilities that could be used to incapaci-
tate dangerous violent offenders.

Since the non-violent offenders are the ones for whom
intervention and rehabilitation hold some promise, the present
arrangement is doubly wasteful. Non-violent offenders are
incarcerated in costly facilities where they have minimal
opportunities to redirect their lives to productive, law-abiding
activity.

Recommendation

APPLY TRUTH-IN-SENTENCING TO NON-VIOLENT
OFFENDERS

The Commission proposes no increase or decrease in time
served for non-violent offenders who have no prior convictions
for violent offenses. The sentencing guidelines recommended
by the Commission have been crafted so that the proposed guide-
line sentences for these non-violent criminals will mirror the
average time served for the same offenses during the 1988-1992
base period.

By holding constant the prison time served by non-violent
offenders while dramatically increasing the time served by
violent criminals, the Commission’s plan will use the
Commonwealth’s resources far more effectively than would be
the case if the parole grant rate were merely reduced across-
the-board while leaving the sentencing system unreformed.

The question then arises: Why abolish parole for non-violent
offenders if they are not going to serve any longer sentences on
average?

The Commission considered and rejected the idea of retain-
ing the current parole system solely for non-violent offenses for
the following reasons:

e First, truth-in-sentencing is as important for non-violent
felonies as for violent felonies.
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ITI. PUNISH NON-VIOLENT
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PRODUCTIVE WAYS

The Commission’s plan not only addresses the need for
violent criminals to serve longer — it also addresses the need for
juries and judges to know the real impact of their sentences when
they pronounce them. Both objectives are critical, and the
latter applies equally to non-violent and violent offenses.

When a sentence handed down in the courtroom is rendered
meaningless by the subsequent effects of generous “good-time”
credits and discretionary parole, the deception is the same
regardless of the type of offense. Judges and juries need to know
the truth about what time will be served when they sentence a
non-violent drug offender just as much as they need real
numbers when sentencing violent criminals.

e Second, a system that is a hodge-podge of real-time
sentences for violent offenders and misleading parole-
eligible sentences for non-violent offenders would be
extremely confusing.

Even if there were some good reason to retain parole for
certain less serious offenses, the task of operating a system with
truth-in-sentencing for some crimes and parole eligibility for
others would be hopelessly complicated. The Commission heard
from judges and prosecutors that such an approach would be
extremely difficult to administer, and that it likely would leave
victims and the general public even more perplexed and
frustrated than they are now.

Moreover, the Commission does not propose to treat all non-
violent offenders the same. Those convicted for an instant
offense deemed non-violent, but who have a prior violent offense
in their record, are targeted for significantly enhanced penalties
under the Commission’s proposed guidelines. These enhance-
ments would be virtually impossible to accomplish if non-
violent offenses were subject to a sentencing system that
featured parole reductions rather than real-time sentences.

¢ Finally, it is important to recognize that many non-
violent criminals entering the state correctional system
are recidivists.

Many citizens do not realize that in Virginia it often takes
several non-violent convictions before an offender even sets foot
in prison. A non-violent offender who reaches the prison gate
has likely slept through several wake-up calls and passed by
many doors which lead to rehabilitation.

It was partly because of this reality that the Commission
rejected suggestions that sentences for non-violent offenders
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actually be reduced to allow for increased incarceration of
violent criminals at less cost. The same reality led the Commission to
reject the idea that non-violent offenders be exempted from
parole abolition. Judges and juries need to know when they
sentence a recidivist — even a completely non-violent recidivist
— that the time will be served.

Juries and judges have to be able to stop the revolving door
that allows non-violent offenders to pursue costly careers of
property crime and return again and again to the community
after short stints in prison.

Recommendation

USE WORK CAMPS TO SAVE MONEY AND PREVENT
FUTURE CRIME

The Commission recommends the construction of low-cost
work centers designed to house certain low-risk offenders. The
offenders in these facilities will be required to participate in
constructive projects that will aid them and benefit the larger
community.

Such work centers will meet a variety of correctional needs
— chief among them, reducing the idleness that tends to make
inmate populations more difficult to control, and alleviating both
capital and operating costs. Work centers will also serve a posi-
tive purpose for inmates by providing a prison setting in which
educational, treatment, counselling, and work-related activities
are feasible.

Currently, opportunities for inmates to receive help and to

help themselves are simply not available because the population
that could benefit from such programs has not been isolated in
facilities designed for the programs. Many inmates who would
qualify for educational, drug treatment and work activities
today are scattered throughout various maximum and medium
security prisons. Their presence there among some of the most
incorrigible inmates in the system often makes any meaningful
rehabilitative programming virtually impossible.

One of the chief complaints that members of the Commis-
sion heard repeatedly from the public was that inmates ought to
do more than sit in their cells. The Commission agrees. While

-opportunities for recreation are provided in every penal system

in the country — in part, because such opportunities serve as
incentives with which to control inmate behavior — future crime
can be prevented by requiring participation in work, training,
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and other productive activity as a condition for assignment to
work centers. In addition, as noted earlier, the Commission
recommends that inmates’ qualification for earned sentence
credits be conditioned on satisfaction of work and other program
requirements.

The Commission believes the focus of the work centers should
be inmate labor. While treatment and education programs will
become more practical at these facilities, a majority of the
inmates’ day should be spent working. Farming and light
construction work on-site are expected to be a major source of
increased labor opportunity. The Commission also recommends
increased use of carefully screened low-risk inmates for road
work and other public works projects, such as tearing down
abandoned buildings and digging ditches for wastewater
systems.

The Commission recommends that a survey be developed by
the Department of Corrections to identify community and
public works projects that are amenable to inmate labor. The
survey should be sent to all sheriffs, chiefs of police, city managers,
county administrators, and other officials who can inform the
Department of the types of projects in their communities that
are suitable for inmate labor.

The Commission expects the cost savings from use of work
centers to be significant. Recognizing that public safety is its
primary responsibility, the Commission worked closely with the
Director of Corrections and his staff in developing criteria to be
used in determining whether an inmate should be placed in a
work center. To qualify for such an assignment, the offender
(i) must have received a sentence of three years or less, (ii) must
have been incarcerated for a non-violent offense, (iii) must have
no prior violent offense convictions, and (iv) must pass review
under a Department of Corrections (risk assessment) procedure.
This last criterion includes factors used by corrections profes-
sionals to determine whether an inmate poses a risk of flight or
harm to the public or other inmates.

The Commission recommends the use of prefabricated
facilities that could be easily and quickly constructed by private
contractors. Already, the Department Of Corrections has been
directed by the Secretary of Public Safety to develop a Request
For Proposals (RFP) for the construction of the work centers.

The capital cost for these facilities is projected to be approxi-
mately $20,000 per inmate, and the operating cost is estimated
to be $13,000 per year. This compares favorably with the
average $69,000 and $19,800 in per-inmate capital and
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operating costs, respectively, for maximum security facilities. It
is also less expensive than the average $24,000 in capital costs
and $17,100 in annual operating costs that the state currently
spends on medium security prisons.

A major benefit of the short construction time for the
proposed work centers is the relief it would provide for the
persistent problem of jail overcrowding resulting from the back-
log of state-responsible inmates. The relief provided by the work
centers would be realized well before the impact of parole
abolition would be felt.

Recommendation

PROVIDE SUBSTANCE ABUSE SERVICES IN APPROPRI-
ATE DESIGNATED FACILITIES

The Commission recommends the designation of several work
centers or other appropriate facilities for the focused provision
of substance abuse services to inmates.

Recognizing the limitations on state resources, the Commis-
sion further recommends that the Department of Corrections
aggressively seek out charitable and other privately funded
inmate services organizations, and promote public-private
partnerships, to assist in making effective drug treatment
programs available to inmates at these designated facilities.

The continued use and abuse of controlled substances by
inmates and probationers remains a stubborn obstacle to
rehabilitation and crime prevention. Inmate surveys show that
approximately 80% of all incarcerated individuals have some kind
of substance abuse problem. This situation cannot be ignored
without dire consequences for society.

The Commission has concluded that to achieve even modest
success through work, education and other programs, inmates
must first overcome their chemical dependency. Effective treat-
ment must, of course, begin with a sincere commitment on the
part of the offender. Mechanisms must be developed to identify
such inmates effectively.

During the course of its work, the Commission heard from
numerous organizations and individuals who would be interested
in providing such treatment and counselling services to Virginia
inmates. Currently, they are impeded by the lack of an effective
screening mechanism to identify the inmates who could benefit
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Recommendation

INCREASE DOUBLE-CELLING IN EXISTING AND
PLANNED FACILITIES

Shortly after taking office, the Governor directed the
Department of Corrections to conduct a study of how many
inmates could be double-celled or double-bunked in order to
get the maximum use of current facilities. The criteria for this
double celling/bunking were that it must not result in any
adverse impact on security or operations, and that it could be
carried out without extensive modification to the affected
facilities.

The Department has reported to the Governor and to the
Commission that the total population in the state correctional
system can be increased by approximately 2,100 inmates through
double celling/bunking. While there will be some resulting
increase in cost for food services and staff supervision, the
savings will far outweigh these costs. With most prisons having
a capacity of about 700 inmates, double celling/bunking means
a savings of three prisons — or about $150 million in capital
costs alone.

The Commission supports the Department’s double celling/
bunking proposal and recommends that future facilities be
planned with the expectation that there will be the maximum
double celling/bunking feasible in light of safety and security
considerations.

The Commission notes that increased double celling/double
bunking of existing facilities has the added advantage of provid-
ing speedy relief for persistent jail overcrowding resulting from
the backlog of state-responsible inmates in local facilities.

Recommendation

PURSUE PRIVATIZATION AND USE OF INMATE LABOR TO
REDUCE COSTS

The Commission understands that the Governor’s Commission
on Government Reform, the Stosch Subcommittee on
Privatization, and the Department of Corrections have all been
actively pursuing the prospect of savings through private
construction, ownership and even operation of prison facilities.
The General Assembly has also expressed its support for this
concept.
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While the Commission has avoided duplicating the exten-
sive efforts already underway in this area, the Commission
wishes to acknowledge its support for these innovations.

The Commission also endorses the concept of using inmate
labor to assist in prison construction and hold down construction
costs wherever possible, and is encouraged that the Director of
Corrections is already developing plans to implement this
sensible program. In the Commission’s view, the use of inmate
labor for prison construction in appropriate circumstances is a
winning proposition for the inmates, for prison administrators,
and for the taxpayers.

Recommendation

CONSTRUCT ADDITIONAL PRISONS TO MEET ANTICI-
PATED NEEDS

The Commission has been advised by the Department of
Planning and Budget that, under the plan set forth in this
Report, the ten-year capital cost for new prison construction will
total $800-850 million, and the operating cost in the tenth year
will have increased by $350-400 million. The anticipated
number of prison beds needed in 2005 throughout the system
will be 52,064.

While this cost is significant, only about a fourth of it is attrib-
utable to the Commission’s proposals. Because of the imminent
decade-long increase in the crime-prone age group, Virginians
will need to invest at least $600 million in prison construction
and a corresponding amount of increased operating funds over
the next ten years just to keep pace with the bed space demands
of the current sentencing system.

The Commission recommends that Virginians make the long-
term investment necessary to implement the recommendations
contained in this Report. This investment will yield the most
precious return of all — enhanced safety.

Lives will be saved.

Costly crime will be prevented.

Fewer Virginians will fall prey to violent predators.

Fewer Virginians will live in fear.
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By targeting violent criminals, and especially repeat violent
criminals, for sharply increased penalties, the Commission’s
proposal ensures that Virginians will get their money’s worth
for their investment in new prison space. _

The new cells will be occupied by violent criminals. And
every violent criminal behind bars is one less predator free to
claim new victims.

POSTSCRIPT: MATTERS FOR FUTURE ACTION

During the course of its work, the Commission received
numerous suggestions for reform of other aspects of the
criminal justice system. Many of the concerns voiced and
suggestions offered went beyond the scope of the Commission’s
sentencing reform mandate, but appeared to have considerable
merit to various Commission members.

The Commission believes that it is critical that the General
Assembly focus on sentencing reform at the upcoming special
session.

The Commission nevertheless wishes to identify some of the
criminal justice issues raised at public hearings and through
other channels during the period of the Commission’s work.
These matters should be considered as part of the unfinished
agenda of criminal justice reform awaiting attention at the 1995
session of the General Assembly. These include: a crime vic-
tims’ bill of rights; more restrictive pre-trial detention; reform of
Jjuvenile justice laws, facilities and programs;-and expansion of
the death penalty to embrace additional heinous homicides.

The Commission has also identified the need for improved
coordination and consolidation of the research and data analy-
sis functions currently scattered among Virginia’s public safety
agencies. A similar conclusion was reached by the Governor’s
Commission on Prison and Jail Overcrowding in 1989.

- The Commission recommends that the Governor and Gen-
eral Assembly address each of these important criminal justice
issues at the earliest opportunity.
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Sentencing Practices
Appendix A g
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Sentencing in Virginia

Felony Class Penalty Range
1 Life - Death
2 20 yrs - Life
3 5-20yrs
4 2-10 yrs
5 1-10yrs
6 1-5yrs
Unclassed Varies
Misdemeanor Class Penalty Range
1 0-12 mo
2 0-6 mo
3 Fine Only
4 Fine Only
Unclassed Varies

B Jail sentence options available
for class 5 and class 6 felonies.

B Judges may suspend all or
portion of sentence imposed,
except for certain specified man-
datory minimum sentences.

B Judges may order terms of
probation in lieu of or along with
jail or prison sentences.

B Virginia is one of six states
with jury sentencing; judges may
reduce but not increase recom-
mended jury sentences.

B Time spent in jail prior to
sentencing is deducted from time
to be served, if specified by court
order (§53.1-187).

Offenders Sentenced to 12 Months or Less

¢ Statutory Good Conduct Credit
- 1 day for each day served (§53.1-1.6)

¢ Exemplary Good Conduct Credit
- 5 days served for every 30 days served
- granted by jailer for those performing
institutional assignments (§53.1-116)

¢ Judicial Good Conduct Credit
- any amount specified by the court
- granted for work in the community (§53.1-129)

B Offenders sentenced to 12
months or less are not eligible for
parole (§53.1-116)

B Time spentin jail prior to trial
and sentencing earns good conduct
credit at a rate of 15 days for ev-
ery 30 served (§53.1-116)

B Mandatory minimum sen-
tences of twelve months or less are
not eligible for good time (§53.1-
116)

B Good conduct credit may be
taken away by jailer for rule vio-
lations (§53.1-116)
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Offenders Sentenced to 1 Year or More

e ClassI - 30 days for every 30 served
e ClassIl - 20 days for every 30 served
e (ClassIII - 10 days for every 30 served
¢ Class IV - 0days for every 30 served

Additional Considerations Related

to Good Conduct

Conviction of new offense committed in prison:
no good conduct allowance earned for 12 months.

Return to confinement after completed or attempted escape:
no good conduct allowance earned for 12 months.

Refusal to provide blood sample for DNA tests:
portion of earned good conduct allowance revoked.

Assignment to isolation for rule violation:
no good conduct allowance earned while in isolation.

Inmates who committed crimes prior to July 1, 1981 fall under
old good conduct time system (less than 3% of inmates).

Statutory good conduct time earns 10 days for every 20 served.

Extraordinary good conduct time earns 5 additional days for
every 30 served.

B Inmates receive 15 days for
every 30 served prior to being
assigned GCA class, including
pre-trial detention time (§53.1-116)

B Inmates areinitially assigned
to GCA Class II (20 days for every
30 served) (DOC policy)

B Inmates’ good conduct allow-
ance class assignment is reviewed
yearly (DOC policy)

B Institutional Infractions can
result in loss of good conduct
allowance which can later be
restored (§53.1-189)

B Those convicted of 1st degree
murder, certain sexual assaults or
those with a life sentence receive
no more than 10 days for every 30
served (§53.1-199)

M Those convicted of escape for-
feit all good conduct allowance
earned (§53.1-189)

B No good conduct allowance
earned for those not completing
program assignment (effective
July 1, 1994) (§53.1-32.1)
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Discretionary Parole

Number of Prior Commitments:

Eligible After Satisfving:

0 1/4 of sentence of 12 yrs.
1 1/3 of sentence of 13 yrs.
2 1/2 of sentence of 14 yrs.
3 or more 3/4 of sentence of 15 yrs.
Sentence: Eligible After Satisfying:
Life 15 yrs.
Life (Class 1 Felony) 25 yrs.
Life (1st degree murder 25 yrs.
of child under age 8)
2 or more life sentences 20 yrs.
2 or more life sentences 30 yrs.
with one Class 1 felony

sentence

Mandatory Parole

* Granted 6 months prior to the expiration of their

¢ Minimum of 6 months supervision (§53.1-159)

B Inmates must serve a
minimum of three months
prior to being released on
mandatory parole

B Department of Correc-
tions may release inmates
up to 30 days prior to their
mandatory parole release
date (§53.1-28)

B Inmates not eligible for
mandatory parole
¢ Life sentences

e Death sentences
e Inmates revoked while
on mandatory parole

B All of earned good
conduct credit is credited
toward mandatory parole
release date

M Parole Board has
authority to deny release
on mandatory parole for
up to six months for
inmates posing clear and
present danger

B Inmates committed for 1st
degree murder or certain
sexual assaults (§53.1-151):

Number of Prior  Eligible after
Commitments Satisfying

0 2/3 or 14 yrs.

1 or more 3/4 or 15 yrs.

B Inmates not eligible for
discretionary parole
(§53.1-151):

e Death sentences

e Death commuted to life without
parole (§53.1-230)

e “Three time loser”

e “Three strikes” (§19.2-297.1)

e Inmates with life sentences
convicted of escape

e Life sentence after being paroled
on life sentence

¢ Boot Campinmates (§19.2-316.1)

¢ Certain prostitution and other
“morals” offenses sentenced
under §18.2-351

B Incarceration time not
eligible for parole:

¢  Sentences for escapes (§53.1-203)

e  Mandatory 20 years for conviction
as a drug kingpin (§18.2-248)

B Inmates who will serve
their natural lives in prison:

e Death sentences

e Death commuted to life without
parole

e “Three time losers” who receive
life sentences
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Additional Considerations Related to Parole

B Definition of Prior

Commitments
(§53.1-151)

Offender must have been “at liberty” between commitments
“At Liberty” includes:
- release pending trial, sentencing or appeal
- release on probation or parole
- escape
- no other legal restraints

- Prior commitments include those which resulted from commission
of a felony while in a correctional facility

In-State Commitments

- Offender must have been committed to the Department of
Corrections with a felony sentence of 1 year or more

- Offender need not have been physically received at a Department of
Corrections facility

Out-of-State Commitments
- Commitments to any correctional facility in any state, the District of

Columbia, or any Federal correctional facility count as prior commit-
ments for determining parole eligibility for the following offenses:

- murder - kidnapping

- certain sexual assaults - burglary

- robbery - felonious assault
- abduction - drug sales

B Definition of
Three-Time Loser
(§53.1-151)

Convictions for three separate felony offenses of murder, rape, or armed
robbery, when not part of a common act.

Convictions for three separate felony offenses of drug sales; offender must
have been at liberty between convictions.

Initial determination made by Department of Corrections; Parole Board
may review and decide inmate is parole eligible.

B Parole Violators
Recommitted to Prison

Technical Violators (§53.1-151; §53.1-199)
- are still parole eligible and receive good conduct allowance

New offense

- new sentence added to unserved time on previous sentence

- mandatory parole release date based on total time sentenced
- discretionary parole release date based on new sentence only
- assigned new Good Conduct Allowance class

Discretionary parolees whose parole is revoked may not be released to
mandatory parole for at least 6 months (§52.1-159)
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Appendix B Sentence Enhancements
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Normative Adjustments to Prison Time Served
Time Served Midpoints

1988 - 1992
B First Degree Murder B Second Degree Murder
50 — Years 49.6 Life 50 — Years
40 -1 40 — 39.2
30 - 30 —-
24.8
20 4 20 19.6
14.7
10 - 10 - 9.8 6.6 7.2
4.9 .
0 0
Basic Case Category Il Category | Basic Case Category Il Category |
Prior Record Prior Record Prior Record Prior Record
H Forcible Rape H Forcible Sodomy
50 — Years 50 —F Years
448
40 40 1
36
30 =+ 30 -
22.4
20 —- 20 -+ 18
11.2
9
10 —— 10 ——
6.7 6.7
5.6 (4_5. 5.6 56
0 0
Basic Case Category Il Category | Basic Case Category Il Category |
Prior Record Prior Record Prior Record Prior Record
D 1988-92 Practice . Proposed Practice

B A basic case is a case with no aggravating circumstances (i.e., no multiple counts, no additional offenses, no
weapon use and no prior record).

B Category II is any prior convictions or juvenile adjudications for a violent crime with a statutory maximum
penalty less than 40 years.

B Category I is any prior convictions or juvenile adjudications for a violent crime with a statutory
maximum penalty of 40 years or more.
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Normative Adjustments to Prison Time Served

Time Served Midpoints
1988 - 1992

B Robbery with Firearm B Burglary of a Dwelling at Night
with Deadly Weapon
30 —Years 29.6
25 ——
20 4 20 —Years 184
15 —+ 15 -
10.8
10 - 10
5.4
5 4 a8 4.1 54 4.6
2.7 23 2.8
0 0
Basic Case Category Il Category | Basic Case Category Il Category |
Prior Record Prior Record Prior Record Prior Record

[ 1988-92 Practice

- Proposed Practice

B A basic case is a case with no aggravating circumstances (i.e., no multiple counts, no additional offenses, no

weapon use and no prior record).

B Category II is any prior convictions or juvenile adjudications for a violent crime with a statutory maximum

B Category I is any prior convictions or juvenile adjudications for a violent crime with a statutory

penalty less than 40 years.

maximum penalty of 40 years or more.
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Preventable Felony Convictions Under the Commission’s Plan

(1986 - 1993)

Preventable Violent Convictions = 1,644

Original New Conviction Offense
Conviction

Homicide Rape Robbery Assault Other  TOTAL
Homicide 10 5 6 12 6 39
Rape 2 49 11 15 34 111
Robbery 4 6 84 58 30 182
Assault 9 12 22 36 19 98
Burglary 19 . 40 110 122 404 695
Drugs 5 5 17 28 17 72
Other Felony 29 34 149 142 93 447
TOTAL 78 151 399 413 603 1,644

Preventable Non-Violent Convictions = 2,729

Original New Conviction Offense
Conviction

Other Burglary = Fraud  Grand Larceny Other* TOTAL
Homicide 2 5 15 19 41
Rape 28 28 35 18 109
Robbery 8 93 47 31 179
Assault 13 19 28 40 100
Burglary 329 329 675 116 1449
Drugs 5 22 32 41 100
Other Felony 53 245 271 182 751
TOTAL 438 741 1103 447 2,729

* Excludes felony drug offenses

Note: Results are based on 1986-1991 releases for offenders affected by Commission’s Plan and a minimum two year follow-up
period. Preventable convictions represent offenses that would have been prevented had the time served mid-point under the Plan

been served.
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Percent of Felony Convictions Prevented

Under the Commission’s Plan

Murder
White Victim
Non-White Victim
Rape
White Victim

Non-White Vietim

Robbery
White Victim
Non-White Victim
Assault
White Victim
Non-White Victim
Total
White Victim
Non-White Victim

By Victim Race
(1986 - 1993)

33.9%

30.8%

36.8%

41.9%

66.1%

58.1%

69.2%

0% 10% 20% 30% 40% 50% 60% 70%

80%

Note: Results are based on 1986-1991 releases for offenders affected by the Commission’s Plan
and a minimum two year follow-up period. Prevented convictions represent offenses that would

have been prevented had the time served mid-point under the Commission’s Plan been served.
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Estimated Victim Costs* Associated With

Preventable Crime Under the Commission’s Plan
(1995 - 2005)

Violent Crime

$ Millions
2500 — — — — — — —— ——— — — — —
From 1995 - 2005, the cumulative costs associated with
preventable violent crime is estimated at $2.3 billion
2000
1500 -
1000 -
500 7
0 7 | I | | | ] | | I

1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005

Non-Violent Crime

$ Millions
500 41— — — — — — — — — — — — —
From 1995 - 2005, the cumulative costs associated with
preventable property crime is estimated at $400 million
400

300

200

100

0 I 1 | | | | | [ I |
1995 1996 1997 1998 1999 2000 2001 2002 2003 2004 2005

* 1989 dollars adjusted for inflation.

Sources: Virginia PSI, OBSCIS and UCR databases. “Victim Costs of Violent Crime and Resulting Injuries,” Health Affairs, (1993).
“Pain, Suffering and Jury Awards: A Study of the Cost of Crime to Victims,” Law and Society Review, (1988).
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. ' Governor's Commission on Parole
Appendix D

Abolition and Sentencing Reform

Commission Members
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L TR R N o R A S R e T ) William P. Barr - Chair
Former U.S. Attorney General - McLean

Richard Cullen - Chair
Former U.S. Attorney Eastern District of Virginia - Richmond

I Subcommittee Membership

Subcommittee on Senator Ken Stolle, Chair
Implementation | Virginia Beach

Delegate J. Randy Forbes
Chesapeake

William Fuller
Commonwealth’s Attorney - Danville

Howard Gwynn
Commonwealth’s Attorney - Newport News

Justice Leroy Hassell
Supreme Court of Virginia

Senator Edward Holland
Arlington

Henry Hudson
Former U.S. Attorney - Alexandria

Robert Humphreys
Commonwealth’s Attorney - Virginia Beach

Paul Larkin .
Former U.S. Associate Solicitor General - Alexandria

Ilene Nagel
U.S. Sentencing Commission - Fairfax

Subcommittee on | Penny Kyle
Prison Capacity | Vice-President- CSX - Richmond

Delegate James Almand
Arlington

William Broaddus
Former Virginia Attorney General - Richmond

Jane Nady Burnley, Ph.D.
Executive Director
Victims’ Legal Assistance Organization. Inc. - Fairfax
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Subcommittee on Danny Chichester
Prison Capacity Commonwealth’s Attorney - Stafford County

continued
William Cleveland
Vice-Mayor - Alexandria

Senator Mark Earley
Chesapeake

Delegate Robert Harris
Fairfax

Col. Wayne Huggins
Superintendent - Virginia State Police

Secretary Jerry W. Kilgore
Office of Public Safety - Richmond

William Lechler
President - Sumitomo Corp. - Va. Beach

Delegate Robert McDonnell
Virginia Beach

Judge Johnny Morrison
Third Circuit - Portsmouth

Sheriff Wayne Pike
Wytheville

Robert Williams
President, Chairman and CEO
James River Corporation - Richmond

Subcommittee on Robert Bobb, Chair
Community Support City Manager - Richmond

JoAnn Bruce
Crime Victims Advocate - Ashland

Jack Collins
Crime Victims Advocate - Springfield

Kathy Hayden
Community Activist - Roanoke

Jose Santaballa
InterAmerican Bank - Great Falls
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Office of Public Safety

Criminal Justice Research
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Staff and Acknowledgements
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Bill Cimino, Communications Coordinator

Jamie Powers Munno, Administrative Assistant

Frank B. Atkinson, Counselor to the Governor
Mark C. Christie, Deputy Counselor to the Governor

David E. Anderson, Chief Deputy Attorney General
Walter S. Felton, Jr., Deputy Attorney General
Frank S. Ferguson, Counsel to the Attorney General
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Jim Creech, Ph.D.

Don Faggiani, Ph.D.
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Department of Corrections

Department of Finance

Department of Planning
and Budget

Layout and Design

Ron Angelone, Director

Gene Johnson
Mike Leinergan
Pat Gurney, Ph.D.
Helen Hinshaw
Mike Etkin

John Britton
Andrew Molloy
Fred Settle

Jim Snodgrass
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Ron Elliott
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Paul W. Timmreck, Secretary of Finance

John Mahone, Deputy Secretary of Finance

Barry Green
Michael Maul

Carlie Merritt
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GEORGE a:f)l"

EN

GOVERNOR

July 1993

Dear Fellow Virginian:
Violent crime has become an epidemic in Virginia.

In only four years, the violent crime rate increased by 26%. Most violent
crimes — three out of every four, in fact — have been committed by repeat offenders.
Clearly, the only way to begin to solve the problem of violent crime is to keep violent
offenders behind bars and off of our streets.

As Governor, I will introduce a comprehensive plan to reform our criminal
justice system in Virginia. And the centerpiece of my plan will be to abolish parole
for violent criminals.

We cannot afford to ignore the problem any longer. The federal government
has acted decisively by abolishing parole. Other states have adopted similar plans.
It's time for Virginia to be a leader in the fight against violent crime.

My goal is to make Virginians feel safe again. Public safety is one of the top
responsibilities of state government and I will make it one of the top priorities of my
administration. This publication, “Violent Crime in Virginia: The George Allen Plan
for Abolishing Parole,” represents my plan on how to achieve that goal.

The answer to the problem of violent crime in Virginia is abolishing parole for
violent criminals. The time to act is now.

Sincerely,

Gcori Allen
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Violent Crime in Virginia: The George Allen Plan for Abolishing Parole

Executive Summary

The document which follows is George Allen’s program for criminal justice reform
— the centerpiece of which is the abolition of parole and the adoption of truth-in-
sentencing reforms.

George Allen has declared that protecting Virginians from violent crime is one of
the two most important responsibilities of state government, and that making Virginia
a safe place to live, work and raise a family again will be his top priority as Governor.

By far the most critical element in fulfilling this obligation to Virginia's citizens is
the abolition of Virginia's liberal parole policies and the implementation of comprehen-
sive sentencing reforms that will keep violent repeat criminals behind bars for
significantly longer periods of time.

Part I of this paper identifies the problem, which has reached crisis dimensions
during the tenure of Attorney General Mary Sue Terry. Part II identifies the solution,
the plan which will be implemented in the Allen Administration. Part III describes the
difference between the Allen and Terry records and proposals.

I. THE PROBLEM: Violence Committed By Paroled Criminals

e The overall violent crime rate in Virginia increased 26% from 1987 to 1991.
Over the past five years, the violent crime rate grew by 20% in suburban and
rural communities and by 41% in the central cities.

e Virginia is experiencing a sharp increase in violent crime even though the 15
to 24 age group, demographically the group most prone to violence, is declining
in number.

« The sharp increase in violent crime in Virginia also runs counter to national
trends.

* 75% or more of violent criminals convicted in Virginia are repeat offenders.

 Because of Virginia’s liberal parole policies, violent criminals are routinely
released after serving as little as one-sixth of their sentences, and even the
most violent criminals rarely serve even half of their sentences.

e 67% of all criminals released from Virginia prisons were released on parole -
a rate twenty percentage points higher than the national average.

e The result of Virginia’'s lenient parole policies is astoundingly short average
periods of time served by first-time offenders convicted of drug trafficking —one
year; rape — four years; murder - five years.

SUMMARY-i



Violent Crime in Virginia: The George Allen Plan for Abolishing Parole

SUMMARY-ii

II. THE SOLUTION: The Allen Plan To Abolish Parole And Adopt Truth-In-
Sentencing So That Violent Criminals Stay Behind Bars

III.

« Abolish the existing liberal parole system.

e Comprehensively restructure sentences to increase time actually served by
violent offenders.

e Enact “Jury’'s-Right-to-Know" legislation to provide for bifurcated trials so
juries can be informed of prior offenses at sentencing.

THE DIFFERENCE: The Terry Record Of Neglect Versus The Allen Plan For

Strong Action Against Violent Criminals

e George Allen supports abolishing parole so that violent offenders stay behind
bars for their full terms, subject only to conditional good-time; Mary Sue Terry
is against abolishing parole and supports a more liberal good-time policy than
proposed in the Allen plan.

e Under the federal Truth-in-Sentencing system on which the Allen plan is
modeled, a second-degree murderer could not be released in less than 9.4
years. Under the Terry plan, the same murderer could be released in as little
as 1.25 years.

e Under the Allen plan, criminals would receive conditional good-time credits at
a maximum rate of one day off for every six served with good behavior.
Additional credits may be earned only by engaging in work activity to cover the
cost of incarceration. Mary Sue Terry supports good-time credits at a
maximum ratio of one day off for every three served with good behavior.

» George Allen believes juries, after determining the guilt of a violent criminal,
should be informed of the prior criminal record of the individual being
sentenced, so that repeat offenders can be sentenced to longer incarceration
in order to prevent further crime. Terry opposes this “Jury’s Right-to-Know"
reform, and proposes instead policies that would diminish Virginia's time
honored jury sentencing system.




Violent Crime in Virginia: The George Allen Plan for Abolishing Parole

Part 1. THE PROBLEM

Violence Committed By Paroled Criminals

Virginians do not feel safe, and with
good reason. The early release of violent
criminals — including convicted
murderers, rapists, armed robbers, and
drug dealers — is fueling a surge in
violent crime in Virginia.

The Real People Who Are Victims

Too often, political leaders talk about
the crime problem only in terms of
statistics — crime rates, incarceration
rates, bed space, and cost per inmate.
These factors, while critical, often
obscure the impact of violent crime on
the real people who are, or in the future
will become, the victims. Sadly, tragic
stories such as these have become
common in Virginia:

¢ A police detective, the father of
two pre-school daughters, was
killed on Father's Day seven years
ago when he approached the
vehicle ofa murderer released on
early parole.

¢ A 29-year-old woman in Ches-
terfield County was brutally
raped in her own home while her
two young children slept upstairs.
Arrested was a man who was out
on parole after serving less than
one-fourth of his sentence for a
prior rape — a man paroled
despite four separate convictions
for rape in addition to four
convictions for abduction and
breaking and entering with
intent to commit rape.

* A 33-year-old assistant manager
of a McDonald’s restaurant in

Henrico County was shot at point
blank range in the parking lot
during an attempted robbery. He
suffered brain damage and
remains paralyzed. A convicted
murderer, out on parole, was
arrested for the shooting.

® In July 1993, a Roanoke man
who was paroled after serving 4
years for sodomizing a 9-year-
old girl was convicted for
sodomizing a 4-year-old girl he
was baby-sitting.

Freedom from Vio The
Most Basic Human Right

Our government was formed by the
people in a civilized society of laws
designed to protect the life, liberty and
property of each citizen. Indeed, the
most fundamental civil right of every
Virginianis to live free from fear and free
from harm inflicted by violent
criminals.

Yet, we are far from safe. Increasing
numbers of Virginians have joined the
rapidly swelling ranks of violence
victims. And none of us are able to live,
work, or travel today without fear that
we, or a member of our family will
become the next target.

In urban neighborhoods, wracked
by a 40% increase in violence in the last
five years alone, fear is extinguishing
hope for a whole generation of young
Virginians. In many inner-city areas,
young males have a greater prospect of
becoming a homicide victim than
becoming a college graduate.
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Women in Virginia are especially
vulnerable to violence. As the toll
mounts in sexual assaults by repeat
criminals, women grow increasingly
fearful of attack on the way to work, at
shopping malls, and even intheir homes.

More and more, Virginians are
retreating to their homes as fortresses.
Tragically, fear is replacing freedom —
in the state that gave birth to freedom.

Is this overblown rhetoric or aharsh
reality confronting Virginians? Con-
sider the evidence below. You be the
judge.

Figure L.
Total Violent Crime Rate in Virginia
(1985 to 1991)
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Virginia’'s Explosion of Violent Crime

Figure I is a dramatic depiction of
violent crime trends in Virginia since
1985, the year Mary Sue Terry was
elected Attorney General. Just a few
months ago, the Governor’s Commis-
sion on Violent Crime provided this
sobering confirmation of what Vir-
ginians already know from experience
in their own communities:

The total level of violent crime —
murder, rape, robbery and ag-
gravated assault —is in the midst
of a surge in Virginia. The overall
violent crime rate . . . in Virginia
was relatively steady from 1972
to 1987. However, since 1987
the overall crime rate has in-
creased by 28%. The 1991 over-
all violent crime rate in Virginia
was . . . by far our highest rate in
the past twenty years.

The dramatic recent growth in
violent crime in the Common-
wealth has not been confined to
our urban centers. Over the past
five years, the violent crime rate
grew by over 20% in our subur-
ban and rural communities and
by 41% in our central cities.!

Virginia Violence Defies Favorable
National Trends

Virginia's violent crime crisis is the
product of state policies, not demo-
graphic factors or national trends
beyond our control.

Demographics. Based on demo-
graphic patterns, Virginia should be
experiencing a decrease in violent crime,
as the Governor’s Commission explained:

This recent growth in violent
crime comes somewhat unex-
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pectedly. Criminologists have
consistently found a strong
relationship between age and
violent criminality. The great ma-
jority of arrests for violent crimes
involves those in the 15 to 24
year-old age group — commonly
referred to as the “crime prone”
age group. Currently, the num-
ber of people in the crime prone
age group is declining in Virginia.
... Given this demographic trend,
Virginia should be enjoying arela-
tively low level of violent crime.?

Unfortunately, data provided by the
Virginia Department of State Police
demonstrates sharp increases in aggra-
vated assault and murder in spite of the
more favorable demographic patterns
(Figure II and Figure III).

The sobering fact is that Virginia's
violent crime rate is expected to rise even
faster after 1995, when the demographic
pattern will change and the crime prone
age group will begin to climb.

National Trends. If demographics
do not explain Virginia's crime surge,
neither does any national pattern.

Though the rate of violent crime in
Virginia today is “by far our highest rate
in the past twenty years,” according to
the Governor’s Commission on Violent
Crime, the same is not true nationally.

According to a 1991 report by the
U.S. Department of Justice, the homi-
cide rate nationally was lower at the end
of the 1980s than it had been twenty
years earlier. Even more important, the
national homicide ratein 1988 was 16%
lower than it was at its 1980 peak.
According to the National Crime Sur-
vey, the rate of rape, robbery and as-
sault dropped during the same period.

The Early Release of Violent

Criminals in Virginia

The early release of violent crimi-
nals is a primary cause of the surge in

Figure Il
Aggravated Assault Rate in Virginia
(1985 to 1991)
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violent crimein Virginia. According tothe
state's Department of Criminal Justice

Services, 75% or _more of violent

criminals convicted in Virginia were
repeat offenders. 3

Yet. under Virginia's liberal parole
and good-time rules, violent criminals

are routinely released after serving as

little as one-sixth of their terms, and even

the most violent criminals rarely serve

half their sentences.

Indeed, Virginia ranks among the
most liberal states in paroling crimi-
nals. According to the federal Bureau of
Justice Statistics, the rate of parole re-
lease in Virginia in 1991 was 20 percent-
age points higher than the national aver-
age. Nationwide, 47% of all sentenced
prisonersreleased in 1991 were paroled,
while in Virginia during the same period,
parolees made up 67% of all releases.

Not surprisingly, the Wilder-Terry
administration officials who have
presided over Virginia's liberal parole
regime have been speaking outinrecent
months against longer periods of incar-
ceration. They say a tough law-and-
order approach will not work. But, a
comprehensive 1992 report by the U.S.
Department of Justice entitled The Case
Jor More Incarceration is only the latest
study to document the close correlation
over the last 40 years between length of
incarceration and incidence of violent
crime.*

Years of experience here in the Com-
monwealth confirm what Virginians in-
stinctively know: The shorter the aver-
age time served by violent criminals, the
higher the rate of violent crime.

Police and prosecutors understand
that liberal parole policies are under-

Data Source. Crime in Yirginia, Virginig 0epsrment of State Police

Figure lll
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(1985 to 1991)
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The gaping disparity between
sentences and actual time served is a
common feature of Virginia's current
criminal justice system (Figure IV).

Juries are Denied the Truth

Virginia is one of a handful of states
that provides for sentencing by juries
rather than judges. This salutary
system of sentencing by arepresentative
jury of one’s peers should mean that
sentences imposed in Virginia reflect the
sense of the community as to the appro-
priate punishment fora particular crime.
Unfortunately, this is far from true.

Every day in courtrooms across the
Commonwealth, juries conscientiously
deliberate and impose the punishment
they think is deserved — the incarcera-
tion they think will protect our citizens by
keeping violent criminals away_from our
communities — only to have their
judgments quietly undermined by an
unelected and unaccountable Parole
Board.

Worse still, these jurors are never
told the truth about how the system
works. They are never informed that the
violent criminal they are sentencing will
actually serve only a small fraction of
the prison time they impose.

But as bad as that is, it is not the
worst part of the story: Juries in Virginia
are also denied any information about
the prior crime record of the criminal they
are sentencing.

As a result of this outrageous rule,
every time a jury sentences a violent
criminal in Virginia, it treats that criminal
as if it were sentencing him for his first
offense. Since 75% of violent offenders
in Virginia are repeat criminals, the jury
is under this false impression in three
out of every four cases.”

It is no wonder that Virginians
increasingly feel frustrated and defense-
less in the face of a cresting wave of
violent crime. The deck seems hope-
lessly stacked against the law-abiding
citizens in our society. Not only do the
system and its bureaucratic manipula-
tors conspire to undermine the sen-
tences imposed by Virginia juries; they
also deny those juries any information
about the violent history of the
criminals they sentence.

The end result is a revolving-door
criminal justice system in which violent
predators — more than 75% of whom are
repeat offenders — are systematically
returned to the community to murder,
rape, rob and maim more innocent
Virginians.

For the sake of our citizens, this
cycle of violence must stop.
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Part Il. THE SOLUTION

The Allen Plan To Abolish Parole
And Adopt Truth-In-Sentencing
So That Violent Criminals Stay Behind Bars

With Virginia in the midst of a vio-
lent crime surge not explainable by na-
tional trends or demographic factors, it
is hardly surprising that the Robb-Wilder-
Terry Democrats who have controlled all
three branches of Virginia's government
for a decade would seek to convince our
citizens that nothing meaningful can be
done to stop the cycle of repeat crime by
paroled violent criminals.

The excuses for inaction run the
gamut, from cost to long-disproved
liberal claims that the incarceration of
violent criminals actually causes crime.
What the apologists for the failed status
quo never say is that it costs society and
innocent citizens far more to release
violent criminals early than to keep
them in prison for their full terms.
According to the U.S. Department of Jus-
tice, the societal cost of early release
runs 5 to 17 times higher than the cost of
incarceration.®

The people of Virginia must not
allow the naysaying and hand-wringing
by the failed ruling politicians to make
them feel helpless or powerless in the
face of this onslaught of violent crime.
We are not powerless in the fight against
violent criminals, and we should not
become resigned to the violent status
quo. We can make our communities safe
again, and with new leadership and
decisive action, we will.

The Allen plan proceeds from this
straight-forward premise, which has

been borne out in study after study:

The great majority of violent crime
is committed by a relatively small
number of career criminals — vio-
lent predators who rarely can be
rehabilitated and who will begin
to prey again on innocent Virgin-
ians almost as soon as they are
released. We can reduce crime
significantly by keeping these vio-
lent repeat offenders in prison for
significantly longer periods of
time.

As U.S. Attorney General William
Barr wrote last year in the Justice
Department’s publication, The Case for
More Incarceration, “There is no better
way to reduce crime than to identify,
target and incapacitate those hardened
criminals who commit staggering num-
bers of violent crimes whenever they are
on the streets.”

Virginians realize that they need
not accept the violent legacy of the
Wilder-Terry administration as an in-
evitability, and they are looking for a
comprehensive reform package that
promises realistically to keep violent
criminals behind bars. George Allen
has a plan to get the job done:

1. ABOLISH THE LIBERAL PAROLE
SYSTEM.

The chief culprit in the early release
of violent criminals into Virginia's com-
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munities today is an unelected,
unaccountable and inscrutable Parole
Board. Though the existing board's
liberal approach has exacerbated the
problem, the real defect is the concept of
discretionary parole itself. It is
inherently subjective, often arbitrary,
and too frequently driven by space
considerations rather than the overrid-
ing objective of protecting the public
from violent offenders.

If the public safety of our citizens is
the foremost goal — and it must be —
then the system fails when it releases
one violent criminal early just to make
room for a different one. We must make
space for violent criminals, because if
they are not in prison, they will be in our
communities committing more violent
crimes.

That is why parole must be
abolished and replaced with a system
that is predictable and effective in
deterring crime to the extent possible
and in keeping violent criminals off the
street once they are apprehended and
convicted.

Precedent for Abolishing Parole

Those who dismiss parole abolition
as radical or prohibitively expensive are
either unaware of the innovation under-
way around the country or, more likely,
are simply trying to mislead the voters in
order to excuse their own inaction.

Abolishing parole is hardly a new or
radical reform proposal.

In 1976, California abolished
parole and adopted a statutory system
of presumptive sentences. Maine
adopted sweeping sentencing reform,
including abolishing parole, at roughly
the same time.

Between 1976 and 1984, more than

20 states revised their sentencing laws,
some abolishing parole entirely in favor
of sentencing guidelines, and others
drastically curtailing parole and
sentencing discretion. The reforms
instituted varied widely from state to
state, but the common denominator
was movement away from the concepts
of broad judicial discretion in sentenc-
ing and discretionary parole.

In 1980, Minnesota abolished
parole entirely and adopted a compre-
hensive Truth-in-Sentencing program,
including a sentencing commission to
establish sentence guidelines. By early
1992, at least 13 states had moved to a
similar guideline system, either elimi-
nating parole or greatly reducingit. The
Minnesota experience has been widely
regarded as among the most positive
nationally; that model has been adopted
by Washington State and Oregon, with
Florida and Michigan recently enacting
changes to more nearly resemble the
Minnesota system.

In 1984, the Federal Government
abolished parole and replaced it with a
comprehensive Truth-in-Sentencing
system. Since November 1987, all
federally convicted criminals have been
sentenced under the new guidelines
and have been ineligible for parole. Good-
time credits, which are regarded by
corrections professionals as essential to
control inmate populations, were
curtailed to a maximum of approxi-
mately one day off for every six days of
good behavior.

2. COMPREHENSIVELY RESTRUC-
TURE SENTENCES TO INCREASE
TIME SERVED BY VIOLENT
OFFENDERS.

While no state’s criminal justice
system is exactly like Virginia's — so
none provides a perfect model —
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Virginia must build on the experience
that has been gained around the
country. The federal government’s model
is straight-forward, tough on violent
criminals, and workable. A wealth of
published literature is available
concerning its strengths and weak-
nesses, and its progress is being care-
fully monitored by federal agencies.

Thus, while it must be tailored to
Virginia's needs — and especially our
sound policy of sentencing by jury —
the federal Truth-in-Sentencing model
provides aroad-map that Virginia should
follow.

Unlike a system that releases pris-
onerson parole, criminalsunder a Truth-
in-Sentencing system serve their full
sentences, with allowances only for
conditional good-time. Therefore, in
changing from a parole system to Truth-
in-Sentencing, sentence lengths must
be adjusted to reflect the sense of the
community as to the time that actually
should be served.

The federal experience demon-
strates that this approach increases the
length of time criminals serve in prison.
After three years under its new Truth-
in-Sentencing program, the Justice
Department reported in 1991 that 65%
of all federal prisoners had entered the
prison system since November 1987
and accordingly were subject to the new
guidelines. With only two-thirds of in-
mates subject to the rules, the average
time served by all prisoners upon
release had increased by 29%. For the
most violent criminals, the increases in
time served were much greater.

In designing a Truth-in-Sentencing
system for Virginia, our overriding objec-
tive must be to keep violent offenders
incarcerated longer and to find innova-
tive alternative punishments where
appropriate for non-violent offenders.

Sentencing Commission. In es-
tablishing new sentencing parameters,
itis essential that representatives of the
public at large, crime victims, and the
law enforcement community have
direct participation. The Allen plan,
therefore, includes creation of a
Sentencing Commission in which each
of these groups will be well-represented.
It will help cure the alienation that
many Virginians feel today and will
ensure that comprehensive sentencing
restructuring reflects the sense of the
people of Virginia as to the punishment
appropriate to the crime.

The Sentencing Commission will be
responsible for evaluating the relative
seriousness of offenses, the rates of
recidivism for offenses, the age group
most prone to commit offenses, and
otherrelevant factors, and it will present
to the General Assembly and the Gover-
nor a comprehensive recommended
structure of permissible sentencing
ranges for all criminal offenses. It will
have ongoing responsibility for recom-
mending changes in sentencing para-
meters as necessary.

The Sentencing Commission will be
urged not only to recommend an
increase in the time actually served by
violent offenders, but to put forward
steeply graduated minimum sentences
for repeat violent offenders. One violent
crime is too many, but two or three is a
symptom of a criminal justice system
that is failing to protect its citizens.

Under the Allen plan, violent of-
fenders also will continue to be subject
to a mandatory period of post-release
supervision.

Alternatives for Non-Violent
Offenders. Where incarceration is
necessary in order to deter and punish
serious non-violent offenses, it will be
required under the Allen plan. But
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much of the non-violent crime can be
addressed more effectively through
alternatives to traditional forms of
incarceration. These include correc-
tional “boot camps” for juvenile and
other younger offenders and home
incarceration with electronic monitor-
ing in appropriate circumstances.

While additional prison capacity will
inevitably be necessary to meet the need
for longer incarceration of violent crimi-
nals under this plan, some of this cost
can be avoided by using these more
appropriate forms of alternative
punishment for non-violent offenders.
Virginia has been slow to move in this
direction and, though concerns for pub-
lic safety do counsel caution, it is time to
implement these sensible reforms. This
reform plan therefore contemplates
evaluation and adoption of such alter-
natives to incarceration for non-violent
offenders by the proposed Sentencing
Commission and the General Assembly.

3. ENACT JURY'S RIGHT-TO-KNOW
LEGISLATION.

An essential component of Truth-
in-Sentencing reform in Virginia is
allowing sentencing juries to know the
convicted criminal’s prior record of
offenses.

In virtually all American criminal
justice systems, the determination of
guilt or innocence is made by a judge or
jury which does not know the prior
criminal record of the accused in most
circumstances. That is proper because
of the principle that guilt or innocence
for a particular crime should be deter-
mined according to the evidence of that
crime, not assumed based on arecord of
past crimes.

But when it comes to sentencing, it
is widely accepted that prior criminal

conduct is among the most relevant
factors and should be considered. After
all, a principal purpose of incarceration
is to protect the law-abiding community
by taking criminals out of the commu-
nity, and it is most important to remove
from the community those criminals
likely to commit crimes again. A pattern
of repeat crimes, especially violent
crimes, is among the best evidence that
a personwill commit more violent crimes
upon release.

Yet, under present Virginia law, the
same jury convicts and sentences a
criminal, and in making the decision
about sentence length, the jury is not
told the prior criminal record of the
accused. The effect, as noted above, is
that juries treat all offenders as if they
were sentencing them for their first
crime. The three-time murderer or the
four-time rapist will receive the same
treatment accorded the first offender,
because the jury is not permitted to
know.

Under the Allen plan, the Sentenc-
ing Commission’s evaluation will
include the delineation of those offenses
which, because of their seriousness and
the likelihood of recidivism, should
result in a bifurcated trial. In those
cases, the jury will be advised of the
criminal’s prior offenses during the
sentencing phase of the trial.

4, LIMIT GOOD-TIME CREDITS TO
THE MINIMUM NECESSARY FOR
INMATE CONTROL AND TIE
CREDITS TO WORK ACTIVITY
DURING INCARCERATION.

Except for criminals convicted of a
handful of the most serious offenses,
violent criminals in Virginia today can,
and often do, receive as much as one
day off their sentence for every day
served with good behavior during a given
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30-day period. This is an extremely
liberal policy that is utterly unjustified
by any prison population control
rationale.

The federal government has
determined that a maximum ratio of
one day of good-time credit for every six
days served with good behavior is
adequate to control prison populations.
This ratio should be adopted in Virginia,
and credits should be conditioned on
successful completion of educational,
training and/or rehabilitation programs.

As an incentive for work, however,
inmates convicted for other than the
most serious violent crimes would be
subject to a special provision. Those
who perform work to pay for the annual
cost of their incarceration should be
eligible for an additional day for every
six days served with good behavior.
Thus, for an inmate who helps to pay
the cost of his own incarceration, the
maximum good-time credits would be
one for every three days served with
good behavior.

5. USE EXISTING PRISON CAPACITY
TO HOUSE A LARGER PERCENT-
AGE OF VIOLENT CRIMINALS AND
EXPAND CAPACITY TO THE
EXTENT NECESSARY TO KEEP
VIOLENT OFFENDERS BEHIND
BARS.

Virginia’s prison capacity will
increase significantly in the comingyears
as the nine scheduled new institutions
come on line. In order to house more
violent criminals longer, additional
prison capacity will be needed.

Making Incarceration of Violent
Criminals a Budgetary Priority

Virginians are prepared to pay the
price of removing violent criminals from

their communities. But they deserve to
have a lean and efficient state govern-
ment whose spending practices reflect
their priority of personal safety.

The very same politicians who have
presided passively over the soaring
growth of violent crime in Virginia
managed to double the entire state
budget in the 1980s and to outpace
even the rate of spending growth by the
federal government. With that record, it
is clear that the problem is largely one of
misplaced priorities. Indeed, the large
number of new prisons in the pipeline
today is a late response to the extreme
neglect of corrections.

In the Allen administration, public
safety will be a top priority. We will
make the investment necessary to make
our citizens safe again.

Funding Alternatives for New Construc-
tion and Operations.

In addition to re-prioritizing state
spending to address this critical need,
the following are important elements in
addressing the cost of implementation:

¢ By using available and planned
prison space for more violent and
fewer non-violent criminals, the
amount of additional prison
capacity required can be reduced.

* The notion that abolition of
parole and the move to Truth-in-
Sentencing willimmediately push
correctional costs through the roof
is simply false. Because the new
rules necessarily apply only to
persons entering the system after
the effective date of the new legis-
lation, the costs are automati-
cally phased in gradually, afford-
ing time for new construction and
creating the ability to spread the
increased costs over time.
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e It is also misleading to estimate help defray the cost of their in-

the increased costs associated

with abolishing parole without
taking into account the restruc-
turing of sentences that is inher-
ent in a comprehensive Truth-

in-Sentencing reform package.
That is not to say that there will

be no increased costs under the
plan; clearly, costs will rise, since
more violent criminals will be in
prison and for longer periods.
But estimates that only consider
the effects of parole abolition on
prison spaceand ignore the other
elements of the plan will grossly
overstate the actual cost.

Because crime rates and prison
capacity can be the product of
many factors, it is virtually im-
possible to isolate the cost asso-
ciated with Truth-in-Sentencing
in those jurisdictions where it
has been implemented in one
form or another. The fact that
other jurisdictions are moving in
this direction even in tight bud-
getary times, however, is a strong
indication that facile assertions
about skyrocketing costs are
overblown and self-serving ex-
cuses from the ruling establish-
ment — including Mary Sue

Terry.

While it is fair to ask the cost of
these reforms, those who declare
that abolishing parole and adopt-
ing Truth-in-Sentencing are hope-
lessly unaffordable should be
called upon to explain how and
why some 20 other states and the
_federal government have already
adopted systems based in whole
or in part on that model.

¢ Byrequiring inmates towork and
creating incentives for produc-
tive work, those in prison can

carceration.

* By exploring avenues for
privatization of prisons, addi-
tional costs savings can be
achieved.

e After all funding sources have
been exploited and action has
been taken to eliminate waste in
state government and re-order
priorities, the need for new prison
construction may still exceed
existing and expected resources.
In such circumstances, it would
be advisable to place before the
people of Virginia the decision
whether, and to what extent, to
fund the increased capital costs
during the useful life of the pris-
ons through the issuance of gen-
eral obligation bonds. While a
last resort, such long-term capi-
tal costs are the traditional pur-
pose for bond financing, and per-
mitting the incarceration of vio-
lent criminals is a compelling
public purpose.

Finally, it cannot be overlooked that
one of the chief rationales for abolishing

parole is strengthening the deterrent to
violent crime. Obviously, the great dis-
parity that currently exists between sen-
tences and actual time served makes a
mockery of our penalties for violent crime.
The increased deterrent effect of truthful
sentences will work to partially offset
the demand for prison space associated
with the longer time served by incarcer-
ated criminals.

The Far Greater Cost of Inaction

The cost to Virginians of not imple-
menting these truth-in-sentencing re-
forms will far exceed the expenditures
necessary to implement this sound and
sensible plan.



Violent Crime in Virginia: The George Allen Plan for Abolishing Parole

13

Economic Costs

Economic costs of violent crime
should be viewed from both a public and
private perspective. Currently, costs for
prevention as well as the failure to deter
crime are rising with no end in sight.

Individuals and families are forced
with ever increasing frequency to modify
their behaviors, shopping patterns,
travel patterns, or even their employ-
ment to escape violent crime. The costs
associated with such changes in
lifestyles represent an indirect burden
ofviolent crime. Rising crime rates have
also spawned whole new industries
which market home and personal secu-
rity devices. Those least able to afford
such costs of prevention often bear a
disproportionate share of this burden.

Medical and psychological related
costs are other by-products of violent
crime, which canbe either short term or
long term. In many cases, a crime
victim's insurance carrier pays for the
cost of treatment, resulting in higher
premiums for all insureds. Unfortu-
nately, some victims of violent crime
have no insurance safety net, and the
cost of violent crime depletes family
savings. In these cases, medical costs
result in increased demands for public
assistance. Violent crime thereby af-
fects all citizens, whether directly or
indirectly, urban or suburban.

Violent crime costs business as a
result of decreased sales and increased
prevention costs such as increased light-
ing, security systems and increased
insurance premiums. If a merchant is
located in a high violent crime area, the
public will be less willing to patronize
that merchant and retail sales will be
limited to residents within the immedi-
ate vicinity. In order to not place them-
selves at risk of encountering a violent
crime, residents may avoid certain malls,

stores and shopping areas after dark.
As a consequence, destination retailers
will tend to locate away from areas
known to experience high rates of crime.

As a result, economic development
suffers directly from the loss of existing
employers and from the opportunity
cost of employers siting jobs in other
areas with lower violent crime rates. In
a recent study by Area Development in
December 1992, a low crime rate was
listed by 492 companies surveyed as
one of their top considerations and the
most important guality of life factor in
selecting an area in which to locate.
Loss of economic development opportu-
nities directly translates into the loss of
real estate taxes, sales taxes, user fees,
and other forms of local revenue.

Costs to the public sector include
law enforcement patrols and investiga-
tion, administration of the judiciary
system, and corrections.

According to a 1992 U.S Depart-
ment of Justice study on violent crime,
the total direct costs associated with a
rape were $51,000; robbery, $12,500;
and assault, over $12,000. In the most
recent year studied, 1991, just these
three categories of crime, excluding
murder, cost the Commonwealth over
$352 million in direct economic loss,
pain and suffering. This aggregate cost
is based on the total number of rapes,
1,879; robberies, 8,651; and assaults,
12,346, that occurred in 1991. The
aggregate amount also does not include
costs associated with lost jobs, lost sales,
and other opportunity costs.!°

The cost of murder — in lost wages
and medical costs, and in the loss of a
loved one — is virtually incalculable. In
1991, alone, there were 583 murders in
Virginia.
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Non-Economic Costs

The non-economic loss to society
and community, while impossible to
quantify, is still a concern associated
withviolent crime. Increased fear among
neighbors in the community may foster
increased tensions and mistrust, which
causes a degradation in the quality of
life and an unweaving of the social
fabric within the community. The
heightened level of tension within a
community can often perpetuate itself
unless the cycle is broken and violent
crime within the community is sub-
stantially reduced.
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Part III. THE DIFFERENCE

The Terry Record Of Neglect
Versus The Allen Plan For Strong Action
Against Violent Criminals

For Virginians who want positive
change to keep violent criminals away
from our neighborhoods and out of our
communities, the choice in this year's
election for Governor could notbe more
clear. There are two critical differ-
ences.

e The Plan. George Allen has
proposed decisive action and
comprehensivereformthatbuilds
on the concrete successes of the
federal government and innova-
tive state governments. Mary
Sue Terry wants to softly tinker
with good-time and leave
Virginia's failed, liberal parole
system in place.

The Record. The best way to
judge the future is by the past.
With a record of neglect and
failure in confronting violent
crime as Attorney General, Mary
Sue Terry has scant credibility
as a candidate calling for
criminal justice reform. In
contrast, George Allen has a
record of leadership and
commitment in fighting crime.

The Difference is Keeping Violent
Criminals Behind Bars

Even if Mary Sue Terry could be
trusted after seven years of neglect to
follow through on her campaign rheto-

ric, her recently announced plan would
preserve the worst of the present liberal
parole system.

After ignoring the subject of the
early release of violent criminals in her
campaign policy booklet released ear-
lier this year, Ms. Terry on July 19,
1993, announced what some reports
have described as “sweeping” parole
reform. The hype is unjustified.

Consider the fundamental and far-

reaching differences between the Allen
and Terry plans:

ABOLISHING PAROLE

ALLEN: FOR
TERRY: AGAINST

* The Allen plan would abolish
parole and comprehensively
restructure sentences so that
violentoffenders are incarcerated
JSor their full terms, subject only to
conditional good-time for inmate
control purposes.

e TheTerry plan would reduce good-
time credits, but would not affect
parole eligibility apart from good-
time. Thus, the vast magjority of
violent criminals would continue
to be eligible for release on parole

after serving one-fourth of their
terms.
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The following comparison is based GOOD-TIME CREDITS
on current federal and state sentences
for the same or comparable crimes: ALLEN: 1:6 RATIO
TERRY: 1:3 RATIO

MINIMUM TIME SERVED - MURDER * Under the Allen plan, criminals

ALLEN: 9.4 YEARS
TERRY: 1.25 YEARS

e Under the federal Truth-in-
Sentencing system upon which
the Allen plan is modeled, a
person convicted of second-
degree murder could not be
released in less than 9.4 years.

¢ Under the Terry plan, a second-
degree murderer — a person
convicted of a malicious, inten-
tional killing — could be released
after serving as littleas 1.25 years
in prison. (Even the average first-
time, second-degree murderer in
Virginia would be eligible for
release after 4.7 years under the
Terry plan.)

MINIMUM TIME SERVED - RAPE

ALLEN: 7.5 YEARS
TERRY: 3.3 YEARS

e Under the federal Truth-in-
Sentencing system upon which
the Allen plan is modeled, a per-
son convicted of rape could not be
released in less than 7.5 years.

e Under the Terry plan, a criminal
convicted of rape could bereleased
after serving as little as 3.3 years
in prison.

would receive conditional good-
time credits at amaximumratio of
one day off for every six served
with good behavior. Inmates could
gain an additional day off for
every six served with good
behavior (for a maximum ratio of
1:3) only by engaging in work
activity to cover the cost of their
incarceration.

Under the Terry plan, criminals
would receive conditional good-
time credits at a maximumratio of
one day off for every three served
with good behavior. The Terry plan
would routinely give prisoners
twice the good-time credits
currently awarded criminals in
the federal prison system.

ALLEN: FOR
TERRY: AGAINST

Under the Allen plan, juries would
be advised of the prior criminal
record of the criminal being
sentenced, including juvenile
convictions for serious violent
crimes, so that repeat offenders
could be sentenced to appropri-
ately longer incarceration.

Under the Terry plan, judges would
have the discretion toraise or lower
a jury's sentence, effectively ren-
dering the jury's verdict as only
advisory. Juries would continue
to be denied the right to know the
prior criminal convictions of the
person they are sentencing.
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COST TO SOCIETY

ALLEN: DOWN
TERRY: UP

e Under the Allen plan, Virginia will
comprehensively address the
problem of early release of violent
criminals and realize the savings
to society which federal studies
show are the sure result of longer
incarceration rates.

e Underthe Terry plan, Virginia will
continue to return violent and
repeat offenders to society after
alarmingly short periods of
incarceration, resulting in a
continuation of the vicious cycle
of escalating violence and
skyrocketing costs that charac-
terized Mary Sue Terry’s tenure
as Attorney General.

The Difference is Credibility.

What better opportunity could
someone have to reform Virginia's deeply
flawed criminal justice system than to
serve for two terms as Attorney General
— the state’s chief law enforcement
officer, and the statewide official most
responsible for providing leadership in
developing anti-crime policy?

Yet, Attorney General Terry pre-
sided over this travesty of justice for
seven years without initiative, and seem-
ingly without concern.

For the third straight statewide elec-
tion, Ms. Terry is again promising the
people of Virginia that she will lead a
fight against violent crime. But where
has she been?

Because of Virginia's liberal parole
policies, the average time — the average
time — actually served by a first-time

murderer in Virginia was just 5.4 years.
For a rapist, the average was 4 years.

That means that if you were sen-
tenced for a murder or a rape in Virginia
on the day Mary Sue Terry was inaugu-
rated attorney general, the odds were
you would serve less time in prison than
she would serve as Attorney General
And that is for the worst of crimes —
murder or rape.

It is fair to ask who received the
worst punishment — the violent crimi-
nals sentenced during this time or the
people of Virginia who counted on Attor-
ney General Terry to provide leadership
to protect them from these violent preda-
tors? Clearly, the people of Virginia
served the longer sentence.

Virginia’s explosion in violent
crime paralleled the tenure of Mary
Sue Terry as Attorney General.

But even as the evidence of a violent
crime crisis mounted, Mary Sue Terry
did nothing. When Governor Wilder last
year finally assembled a Violent Crime
Commission to address the crisis, Ms.
Terry, the state’s chief law enforcement
officer, did not participate. Indeed, she
did not even appear before the Commis-
sion to offer a single suggestion.

This neglect is not new. With her
eye always on the next election and
campaign fund-raising, Attorney Gen-
eral Terry was careful never to confront
the influential Democrats who control
the House and Senate Courts of Justice
Committees. Exhibiting the opposite of
leadership, she carefully avoided any
initiative that would run the risk of
defeat.

More unabashedly partisan than
any Attorney General in Virginia's mod-
ern history, Ms. Terry was consistently
hostile to Republican initiatives that
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would have introduced broad and
urgently needed reforms to Virginia's
criminal justice system.

¢ She consistently ignored GOP-
sponsored bills for bifurcated
trials that would have permitted
juries to know the prior records
of the violent criminals they
sentence. George Allen spon-
sored such bills for eight years in
the Virginia General Assembly.

* As recently as the 1993 session
of the General Assembly, she
declined to support Republican-
sponsored legislation to abolish
parole and move to longer, more
predictable sentences for violent
criminals.

e Ms. Terry also stood by as the
Democrat majority defeated a
GOP-sponsored “three-strikes-
and-you’re-out” law which would
have put the most dangerous
felons — the violent three-time
losers —behind bars for life with-
out any prospect of parole.

Indeed, so unconcerned was Ms.
Terry about the early release of violent
criminals that parole reform is not even
mentioned in the campaign policy
booklet which she released earlier this
year.

In contrast to the Terry record of
self-serving neglect, George Allen
strongly supported the GOP's criminal
justice reform proposals, and also
provided leadership on a range of anti-
crime fronts:

e Last year, George Allen success-
fully fought in the U.S. House of
Representatives against an effort
to redirect the proceeds from
seized assets. The liberal Demo-
crats, including Joseph Kennedy

(D-MA), wanted to take the money
away from state and local law
enforcement efforts and transfer
it elsewhere.

As a member of the General
Assembly, George Allen helped
to strengthen Virginia's death
penalty law by working to enacta
capital murder charge for killing
someone during an attempted
robbery.

George Allen proposed a Consti-
tutional amendment to take
proceeds from the sale of drug
dealer assets and allocate them
to local law enforcement. This
amendment was passed and
ratified by Virginians after a
seven-year fight in the General
Assembly. Although shehastried
to take credit for this measure,
Mary Sue Terry only supported
this legislation after it proved to
be politically popular and local
Virginia law enforcement was cut
off from the federal asset sharing
program.

George Allen proposed and
supported measures to impose
tough minimum mandatory
sentences on those who use guns
to commit crimes.

George Allen’s amendment made
Virginia's instant criminal record
check apply to purchases of all
guns, not just short-barrel hand-
guns.

George Allen sponsored bills for
bifurcated jury trials for eight
years in the General Assernbly.

George Allen introduced legisla-
tion for minimum mandatory
fines for drug users.
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Virginia's soft and lenient parole
laws are a national disgrace, and Mary
Sue Terry must be held accountable for
her failure to act during this ongoing
assault on the safety of the people of
Virginia. George Allen will tackle this
serious problem through a comprehen-
sive reform of the criminal justice
system — the cornerstone of which is
abolishing parole.
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George Allen Profile

George Allen is the Republican nominee for Governor of Virginia. Married to
the former Susan Brown, the Allens have two children: daughter Tyler is 5 years
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County. B
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District - because it included Jefferson’s Monticello and because of George Allen’s
dedication to the principles of Thomas Jefferson.
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Constitutional Amendment to direct proceeds from the sale of confiscated drug
dealer assets to local law enforcement agencies. The plan was passed and ratified
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62% of the vote in a three-way contest. During his term in Congress, George Allen
was recognized as the 5th Most Fiscally Responsible Member of the entire 102nd
Congress (out of 439 members) by the National Taxpayer's Union.

George Allen’s Congressional District was divided among five other
Congressional Districts as a result of the partisan redistricting plan passed by the
General Assembly in 1991. The plan effectively limited George Allen’s tenure in
Congress to 14 months.

He was nominated for Governor with 64.1% of the vote in a three-way race at
the Republican State Convention in June.
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Office of the Attorney General
HWashington, B.¢. 20530

October 28, 1992

In July, I released a report entitled Combating Violent
Crime: 24 Recommendations to Strengthen Criminal Justice, set-
ting forth a comprehensive strategy for making state criminal
justice systems more effective in achieving their central purpose
-- the protection of our citizens. As I stated then, there is no
better way to reduce crime than to identify, target, and incapa-
citate those hardened criminals who commit staggering numbers of
violent crimes whenever they are on the streets.

Of course, we cannot incapacitate these criminals unless we
build sufficient prison and jail space to house them. Revolving-
door justice resulting from inadequate prison and jail space
breeds disrespect for the law and places our citizens at risk,
unnecessarily, of becoming victims of violent crime.

As part of the preparation of Combating Violent Crime, the
Office of Policy and Communications circulated this report, The
Case for More- Incarceration, as an internal working paper.
Because it discusses in detail the reasoning behind some of the
most important recommendations in Combating Violent Crime, I have
now asked the Office to publish it.

I would like to acknowledge the efforts of Steven R.
Schlesinger and Edward Himmelfarb in preparing this significant
document.

(o arn—

William P. Barr
Attorney General
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Introduction

Ask many politicians, newspaper editors, or criminal justice "experts” about our
- prisons, and you will hear that our problem is that we put too many people in prison. The
truth, however, is to the contrary; we are incarcerating too few criminals, and the public is

suffering as a result.

Every violent criminal who is in prison is a criminal who is not committing other vio-
lent crimes. Too many violent criminals are sentenced to probation with minimal supervi-
sion. Too many violent criminals are sentenced to prison but are released early on parole
or simply to relieve the pressure of prison crowding. None of us is naive enough to think
that these criminals will suddenly become upstanding, law-abiding citizens upon release. And
indeed they do not. Much violent crime is directly attributable to our failure to sentence vio-
lent criminals to prison and our failure to keep them in prison beyond a fraction of their

sentence.

Yes, we would have to build more prisons to implement a policy of more incarcera-
tion. Yes, this would cost money. But it would plainly reduce crime and help to protect the
public -- which is the first responsibility of any government. State and local governments are
spending a growing but still modest portion of their budgets on corrections, and it is time
to consider our priorities. How much does our failure to incarcerate cost our communities
when released offenders commit new crimes? How much does it cost in victims’ medical
expenses and lost wages, in lost opportunities in inner cities, in lost jobs for the community?

How much do government treasuries suffer from the resulting lost tax revenues?

The argument for more incarceration makes three basic points. First, prisons work.
Second, we need more of them. Third, inadequate prison space costs money. Correspond-
ingly, the most common objections to incarceration do not hold up under scrutiny. Prisons
do not create criminals. We are not over-incarcerating. In fact, we could reduce crime by
simply limiting probation and parole -- by putting criminals in prison for a greater portion

of their sentences.

Finally, amid all the concern we hear about high incarceration rates for young black

\%




men, one critical fact has been neglected: The benefits of increased incarceration would be
enjoyed disproportionately by black Americans living in inner cities, who are victims of vio-

lent crime at far higher rates than whites and persons who live outside the inner cities.




I. Prisons work.

How do we know that prisons work? To begin with, historical figures show that after
incarceration rates have increased, crime rates have moderated. In addition, when convicted
offenders have been placed on probation or released early from prison, many of them have
committed new crimes. One can legitimately debate whether prisons rehabilitate offenders;
one can even debate whether, and how much, prisons deter offenders from committing
crimes. But there is no debate that prisons incapacitate offenders. Unlike probation and
parole, incarceration makes it physically impossible for offenders to victimize the public with

new crimes for as long as they are locked up.
A. Incarceretion rates and crime rafes.

In the 1960's violent crimes reported to police more than doubled, but the nation's
prison population declined by almost 8% from about 213,000 to under 197,000 in 1970.!
If the prison population had simply kept pace with the crime rate during this period, the
population would have been over 495,000 by 1970 -- about 2% times the actual figure.” How
can it be that so few persons were in prison during a period of soaring crime rates? The
answer is that the chances of imprisonment for serious crimes fell dramatically. At the

beginning of the decade, for every 1,000 adults arrested for a violent crime or burglary,

criminal courts committed 299 offenders to a state prison; by 1970, the rate had dropped to
170.°

This drop in

the incarceration rate
was no accident. The

prevailing attitude

among policy-makers
at the time was that
social spending and

not imprisonment was

the answer to crime.




By the 1970's, it had become painfully apparent that the anti-punishment policies of the
1960’s had failed. There was a change of direction in criminal justice toward tough law en-
forcement -- arrest, prosecution, and incarceration -- a change that continued through the

1980’s and continues today.

This change was reflected in two different ways. First, there were more inmates sen-
tenced to prison (traditionally measured by the rate per 100,000 population). In 1960, the
rate of imprisonment (state and federal) per 100,000 was 117. This rate fell during the
1960's, and by 1970 was 96 per 100,000. As a result of the new direction in criminal justice
during the 1970's and 1980’s, the imprisonment rate rose to 134 per 100,000 in 1980 and to
282 per 100,000 in 1990.° (Table 1)

Second, the changed attitude toward

incarceration was reflected in an increase in
the chance of incarceration after arrest. In
an article in Science magazine, a scholarly
journal published by the American Associa-
tion for the Advancement of Science, Pat-
rick A. Langan, a Bureau of Justice Statis-
tics statistician, has shown that the most
important factor in the increased prison
population between 1974 and 1986 was the
greater likelihood that an arrest would
result in a conviction and a sentence to

prison. This factor was far more important

than any increases in crime-prone popula-
tions, increases in reported crime and arrest rates, or increases in drug arrest and

imprisonment rates.’

The increase in incarceration has been accompanied by a significant slowing of the
increase in reported crime and by a decrease in estimates of total crime (reported and

unreported crime combined). Using rates of crime reported to police, measured by the
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Federal Bureau of Investigation’s Uniform Crime Reports, we see that from 1960 to 1970,
the murder rate per 100,000 Americans rose by 55%, and from 1970 to 1980, it rose by 29%.
From 1980 to 1990, however, it dropped by 8%. From 1960 to 1970, the number of rapes
reported to police per 100,000 Americans increased by 96%, and by 97% from 1970 to 1980.
From 1980 to 1990, the increase was only 12%. The same pattern can be shown for rates
of reported robbery, which increased by 186% from 1960 to 1970 and increased by only 2%
from 1980 to 1990. The FBI's "crime index” offense rate, which includes not only violent
crimes but also burglary, larceny-theft, and motor vehicle theft, has seen an even more pro-
nounced trend. From 1960 to 1970, the crime index rate more than doubled, increasing by
111%; from 1970 to 1980, it rose by 49%; but from 1980 to 1990, it actually declined by
2%.° (Table 2)

Table 2

The National Crime Victimization Survey, sponsored by the Bureau of Justice Statis-
tics, estimates total crime against persons age 12 and above -- both reported and unreported
-- based on interviews with a representative sampling of households. In 1973, the first year
in which the survey was taken, there were an estimated 94.7 rapes per 100,000 population.
This rate remained virtually unchanged in 1980 but had dropped by 32% by 1990. Similarly,
there were an estimated 674 robberies per 100,000 population in 1973. By 1980, that rate
had dropped by 3% and by 1990, it had dropped by another 14%. Aggravated assaults,
which occurred with an estimated frequency of 1006.8 per 100,000 population in 1973,
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occurred at an 8% lower rate in 1980. By 1990, the rate had decreased by another 15%.’
(Table 3)

Table 3

Imprisonment and prison-construction policies have had a demonstrable effect in indi-
vidual states. In the early 1980’s, the Texas legislature adopted an approach that reduced
the time that prisoners served, in an effort to open up space for the next class of felons. Be-
tween 1980 and 1989, the average prison term served fell from about 55% of the sentence
to about 15% of the sentence, and by 1989 the parole population grew to more than 5 times
its 1980 level. The "expected punishment” -- average time served, reduced by the probabili-
ties of arrest, prosecution, conviction, and sentence to prison -- for serious crimes (murder,
rape, robbery, aggravated assault, burglary, theft) fell 43% in Texas between during the
1980's while it was increasing by about 35% in the nation as a whole, and the rate of these

serious crimes reported in Texas rose by about 29%, while national rates fell by almost 4%.°

In Michigan, when funding for prison construction dried up in the early 1980’s, the
state instituted an early-release program and became one of only two states whose prison
population declined from 1981 to 1984.” Between 1981 and 1986, the rate of violent crimes

reported to police in Michigan rose by 25% at the same time national crime rates were de-




clining. In 1986, however, when Michigan embarked on a major prison-building effort, the

state’s violent-crime rate began to fall and by 1989 had dropped by 12%."°

It strains credulity to believe that the lowered crime rates have been unrelated to the
unprecedented increases in the nation’s incarceration rates, even if there may have been
other causes as well. As Langan put it in his Science article:

Whatever the causes, in 1989 there were an estimated 66,000 fewer rapes,

323,000 fewer robberies, 380,000 fewer assaults, and 3.3 million fewer bur-

glaries attributable to the difference between the crime rates of 1973 versus

those of 1989 [i.e., applying 1973 crime rates to 1989 population]. If only one-

half or even one-fourth of the reductions were the result of rising incarcera-

tion rates, that would still leave prisons responsible for sizable reductions in
: 11
crime.

B. A failure to incarcerate leads to increased crime.

One proposition is abundantly clear: Failure to incarcerate convicted criminals will
lead to additional crimes. There are two sources of direct evidence of this proposition.
First, offenders placed on probation commit new crimes while on probation. Second, offend-
ers who are released early commit new crimes during the period when they would otherwise

have been confined in prison.

1.  Crimes by probationers.

In theory, probation is a sentence meted out to an otherwise law-abiding person who
has gone astray. The idea is that such a person deserves a stern warning, with the threat of
more serious punishment if the person offends again. There are two main problems when
this theory is put into practice. First, considerable evidence indicates that many "first-offend-
ers” have committed crimes in the past for which they have not been caught and convicted,
or for which they were treated as juveniles with the adult criminal justice system prohibited
by law from seeing their records. Second, about one-fourth of probationers have prior adult
felony convictions and are not "first-offenders” under any definition. Nevertheless, some
states have determined that probation is a suitable, cost-effective alternative to incarceration.

Let us consider what happens to the population of felons on probation.




A recent Bureau of Justice Statistics
study found over half of the estimated
583,000 state felony convictions in 1986 --
or 306,000 -- resulted in a sentence of pro-
bation. Of these, about three-fifths re-
ceived straight probation, and about two-
fifths received probation combined with a
period in jail or prison (a so-called “split
sentence”). Based on a survey of 79,000 fel-
ons sentenced to probation in 17 states --
over one-fourth of the nation’s total -- BJS
estimated that 12% of all probationers had

been sentenced to probation after being

-

convicted of a violent offense (one out of

every 40 probationers among this 12% had been convicted of murder); 34% of a drug of-

fense; 29% of burglary or larceny; and 3% of a weapons offense."

BIS estimated that 43% of the 79,000 probationers studied were arrested at least
once on a felony charge within 3 years after being placed on probation, and that 62% had
either a felony arrest or a disciplinary hearing during that period. The 34,000 arrestees
counted for a total of 64,000 arrests, with about 8,000 having 2 felony arrests in the 3-year
period, and about 7,500 having 3 or more felony arrests. About 8.5% of probationers were
arrested for violent crimes; those arrests represented 20% of felony arrests of probation-
ers.” Extrapolating the 43% arrest rate and the proportions of multiple arrests and violent
crime arrests in the sample to the group of all 306,000 felons sentenced to probation in 1986,
this means almost 132,000 probationers were arrested on felony charges about 248,000 times

(including nearly 50,000 times for violent felonies) over the following 3 years.

Although these figures sound high, the number of crimes actually committed by felony
probationers is almost certainly higher. The most important reason for this is that the survey

tallied only arrests of probationers, not the total crimes they committed. Arrests on multiple




charges were listed only under the most serious charge. Considering that arrests account for
only a portion of all crimes, it is likely that the probationers committed other unreported or
unsolved crimes as well. In addition, the survey did not include either out-of-state arrests
or arrests after 3 years from the start of probation. Also, some probationers were deported,
had absconded, or had died.

Even after a person on probation for a felony conviction is convicted after a new fel-
ony arrest, there has been a lukewarm reaction by the courts. Of probationers who were
convicted after a first new felony arrest while on probation, 42% were sentenced to prison,
10% to jail, 36% to probation with some jail (split sentence), and 9% to straight probation
(3% were "other”). Thus, a full 45% of these repeat offenders received a new sentence of

probation."*
2. Crime by prisoners released early.

Quite a few states have parole systems that release prisoners before they have served
their full sentences. Others have implemented early-release programs -- either on their own
or pursuant to a court order -- that are specifically designed to keep down their prison popu-
lations. As a result of all these arrangements, crimes are committed by prisoners released
early that would not have been committed if the prisoners had remained in prison for the

duration of their sentences. These are avertable crimes.

In 1989, the Orlando Sentinel conducted a survey of almost 4,000 prisoners released
early in Florida because of prison crowding and found that nearly one-fourth were rearrested
for a new crime at a time when they would otherwise have been in prison. (In a follow-up
survey, the number rose to about 31%.) The 950 prisoners rearrested were charged with
2,180 new crimes, including 11 murders or attempted murders, 63 armed robberies, 6 sexual
assaults, 7 kidnapings, 104 aggravated assaults, 199 burglaries, and 451 drug offenses. Some
were rearrested more than once; 33 were released early, rearrested, convicted, incarcerated,

released early again, and rearrested again, all within a two-year period."”

This experience in Florida should not be surprising. In a study of the effects of

incapacitation on crime, sponsored by the National Academy of Sciences and published in
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1986, a research panel concluded that incarceration has a definite incapacitative effect on
crime:

Under 1970 incarceration policies, incapacitation was estimated to have

reduced the number of FBI index crimes by 10 to 20 percent. For robberies

and burglaries, incapacitation is estimated to have reduced their number by

25-35 percent in 1973; in 1982, after the national inmate population had al-

most doubled, the incapacitative effect for these offenses is estimated to have

increased to about 35-45 percent.®

This general conclusion is bolstered by other evidence. The Bureau of Justice Statis-
tics surveyed a sampling among the approximately 108,000 persons released from prison in
11 states in 1983, and found that 62.5% were arrested for a new felony or serious misde-
meanor within 3 years. The estimated 68,000 prisoners who were rearrested in these 11
states were charged with over 326,000 new offenses, including about 50,000 violent offenses,
141,000 property offenses, and 46,000 drug offenses. Of those who were rearrested, 40%

(representing one-fourth of all prisoners released in those states) were rearrested within the

first 6 months of release.!”’

Another BJS study looked at male prisoners entering state prisons in 1979 and found
that approximately 28% of all males admitted to prison that year (or 46% of the male recidi-
vists admitted to prison) would still have been in prison at the time of their new admission
if they had served the maximum of the sentence range imposed by the court instead of being
paroled.” For example, if those prisoners who had been sentenced to 3 to 5 years in pris-
on had served the full 5 years instead of one-third of that time, they would still have been
in prison at the time they reentered prison after having been convicted of a new crime com-
mitted while on parole. Notice that we are not talking about persons who would have been
in prison at the time they committed their new crimes; nor are we talking about persons who
would have been in prison at the time they were arrested, or convicted. These numbers
would be even higher. The figure we have cited -- 28% of all persons admitted to prison
in 1979, or over 43,000 offenders out of a total of about 153,500 -- represents persons who
had committed crimes, had been arrested, prosecuted, and convicted, and had been recom-

mitted to prison, all within the time they would have served on their original sentences.




Further evidence comes from a BJS study of recidivism among young-adult parolees.
Based on a sampling of 17- to 22-year-olds paroled from prison in 22 states in 1978, the
study estimated that about 69% of all such persons were rearrested and charged with a fel-
ony or serious misdemeanor within 6 years of release from prison, and that about 29% of
new arrest charges occurred before the parolees were first eligible for discharge from parole
on the original conviction.”” In other words, had these offenders remained in prison pursu-
ant to their original sentences instead of being paroled, they would not have been able to

commmit the new crimes.

A different way of estimating the extent of crime prevention through incapacitation
is based on self-reporting of offenders in prison. In 1982, the Rand Corporation conducted
a sophisticated survey of a sampling of inmates incarcerated in California and Michigan pris-
ons and jails, as well as in Texas prisons. The survey contained a variety of internal and ex-
ternal checks in an effort to validate inmates’ responses. According to the inmates’ self-re-
ports, inmates on average committed between 187 and 278 crimes per year, excluding drug
deals. But the distribution was skewed; about half the population claimed to have commit-
ted fewer than 15 crimes per year, while about 25% claimed more than 135 crimes and
about 10% claimed more than 600 crimes per year.”® A more recent study by the Treasury
Department’s Bureau of Alcohol, Tobacco and Firearms showed, similarly, that a group of
career criminals had committed an average of about 160 crimes a year.”' These individual
crime rates represent the incapacitative effect of prison on the particular offender. Even
if we reduce these numbers by one-half or two-thirds on the theory that the inmates were
simply boasting of their criminality, incapacitation of such offenders would, by their own
admission, prevent them from committing numerous crimes. If released early, however, they

would become free to return to wholesale criminality.

This "avertable recidivism” -- crime that could have been avoided simply by following

through on a sentence of imprisonment on an earlier conviction -- proves that prisons work.

C. Prisons do not create criminals.

We hear all the time that prisons create crime -- that imprisonment turns first-time




offenders into hardened criminals. If this argument were true, then two other propositions
~would have to be true as well: first, that many offenders sentenced to prison are not already
hardened criminals; and second, that the rate of recidivism increases with the length of time

served in prison. Both of these propositions are false.

First, so-called "first-offenders” are often nothing of the sort. In some cases, "first-
offenders” have lengthy juvenile records that are unavailable by law to the adult criminal jus-
tice system. These "first-offenders” are already hardened criminals. In other cases, offenders
get probation for their first adult offense, and sometimes, as we have seen, even for subse-
quent offenses committed while on probation. In a report on inmates in state prisons in
1986, the Bureau of Justice Statistics found that only about 5% of all state prisoners were
non-violent first-offenders.”? This figure would have to be adjusted downward to take into
account those who had simply been caught for the first time. Former Attorney General Hal
Stratton of New Mexico has summed it up: "I don't know anyone that goes to prison on

their first crime. By the time you go to prison, you are a pretty bad guy.””

Second, as a BIS study of prisoners released in 1983 has shown, the rate of recidivism
has little to do with the length of time served in prison before release. In fact, those who
had served over 5 years before release had lower recidivism rates than those who had served

less than 5 years.”* (Table 4)

Table 4 In the BJS study, the recidivism rate

was linked most closely with the offender’s

age when released and the number of prior
arrests. For example, in the 18- to 24-year-
old age-of-release group, 48.6% of prisoners
with one prior arrest were rearrested within
3 years after release, whereas 94.1% of
prisoners with 11 or more prior arrests

were rearrested within 3 years. Among

inmates with the same number of prior

arrests, the rearrest rate declined as the release age of the releasee increased. For example,
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among prisoners with 4-6 prior arrests, 72.8% of 18- to 24-year-olds were rearrested within
3 years, whereas 57.9% of 25- to 29-year-olds, 51.0% of 30- to 34-year-olds, 41.6% of 35- to

39-year-olds, and 30.1% of those 40 or older were rearrested.”

Prisons simply aren’t responsible for turning unsophisticated young wrongdoers into

hardened criminals. To put it differently, prisons don't commit crimes; criminals do.

II. More prisons are needed.

It is not news to anyone familiar with prisons that many state prison systems are seri-
ously overcrowded. Nor is it news that many other systems that are not overcrowded have
kept their inmate populations low by letting criminals go free -- either by not incarcerating
them in the first place or by releasing them early from prison to make room for the next
group of criminals. It is also not news that there is a solution to this problem: Build more

prisons.

A.  Prison crowding.

As we have seen, prison population has increased enormously in recent years. Al-
though this increase has been accompanied by a considerable amount of construction of new
prison space, the building has not kept pace with the expanding inmate population. As of

the end of 1991, state prisons in the aggregate were at about 123% of average capacity.”®

In a real sense, this figure understates the problem. Some of the states with popula-
tions at or below capacity have reached that position only after being put under court order.
Instead of building new prisons to house their prisoners, these states have chosen (or been
ordered) to create a revolving door by releasing enough prisoners to meet a cap on popula-
tion. The "real” inmate population of these states would have to be computed by including

in the total those inmates who are released early to make room for others.

B.  Prisons are a critical link in the criminal justice system.

When crime rates are intolerably high, the public and many elected officials say that

more police are needed. And indeed more police usually are needed. Yet this common re-
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sponse focuses on only one part of the solution, at the front end of the criminal justice sys-
tem, and ignores the need for prison space, which is a critical link in the system at the back
end. Even if we have more police, and therefore more arrests, and even if we have more
prosecutors and courts, and therefore more prosecutions, trials, and convictions, we will ulti-
mately make no dent in crime if we have so little prison space that we have to send convict-

ed offenders back out on the street well before they have completed their sentences.

Table § Table 5 is

based on maxi-

mum sentence

lengths and actual
time served by
persons released
from state prison
in 1988. One can
see that the length
of time served in
prison was a mere
fraction of the

length of sentence

imposed. The me-

dian offender received a maximum sentence of 4 years but the median time served was only
1 year and 1 month, slightly over one-quarter. (The average maximum sentence length is 5
years and 9 months, while the average time served in prison is 1 year and 10 months, or
32%.)”7 Parole decisions are, in theory, based on an evaluation that the offender has been
adequately rehabilitated, but these figures show that such decisions are also driven by pfison
crowding. If prisons are already above capacity, it would be impossible to hold offenders

for much longer without placing a severe strain on the prison system.

Given these circumstances, a state that fights crime by increasing arrests, prosecu-

tions, and convictions, but refuses to build more prison space, will see one or more of three
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possible outcomes: first, judges who are forced to grant probation to felons who deserve
hard time; second, an increase in prison crowding that is difficult to manage; and third, ear-

lier release of more prisoners. The choice, then, is simple: more prisons or more crime.

C. We are not over-incarcerating.

Table 6 Opponents of incarceration often re-

lease studies purporting to show that we

have too many people in prison or that our
incarceration rate is too high. Typically,
American incarceration rates are shown to
be higher than those of most, if not all,
other nations surveyed. These studies, how-
ever, take little notice of the high crime
rates that plague our country, almost as if
imprisonment were unrelated to crime. If
differences in national crime rates were
taken into account, much of the difference
in incarceration rates among nations might

disappear.

For example, arrest-based imprisonment rates yield results far different from those
trumpeted by the opponents’ studies. The rate of imprisonment among those who have
been arrested for certain crimes does not vary greatly between the United States and
comparable Western democracies. The Bureau of Justice Statistics estimated that arrest-
based imprisonment rates for robbery were 49% in the United States, 52% in Canada, and
48% in England.® To the extent arrests are proportionate to crime, these data would
suggest that we are not over-incarcerating, at least not in comparison with England or

Canada.

In fact, as high as American incarceration rates appear to be, only a fraction of all

criminals under supervision are in prison at any time. In 1990, an estimated 4.35 million
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Americans were under correctional supervision, of whom about 745,000 were in prison,
403,000 in jail, 531,000 on parole, and 2.67 million on probation. In other words, nearly
three-quarters of those under correctional supervision were being supervised in the commu-

nity.”

Moreover, if we were actually over-incarcerating, surely we could find numerous pris-
oners who do not deserve to be in prison. When the Bureau of Justice Statistics examined
profiles of inmates who were incarcerated in state prisons in 1986, it found that almost 55%
were serving time for a violent offense and that another 11% had a prior conviction for a
violent offense. Still another 29% were non-violent recidivists, having a prior sentence to
probation or incarceration as an adult or juvenile. In sum, 95% of all state inmates were
either violent or repeat offenders. Over half of the remaining 5% had been convicted of
drug trafficking or burglary.”® (Preliminary results for state inmates in 1991 are similar.”")

Which of these offenders should we not incarcerate?

What is more, the word recidivist does not tell the whole story. Nearly 62% of state
inmates had two or more prior sentences to probation or incarceration; about 45% had 3
or more; over 19% had 6 or more; and 6.6% had 11 or more.” (Table 6) Which of these

offenders should we not incarcerate?

The problem, then, is not too much incarceration; the problem is too much crime,

and the simple fact is that the best way to stop crime is to put criminals in prison.

IIl. Failure to incarcerate costs money.

Much of the opposition to prison construction is based on cost. But this concern
about cost ignores the costs that are imposed on society by our failure to incapacitate

convicted criminals.

A. Expenditures on corrections.

State and local expenditures on prisons, while increasing, are modest portions of the
budget. In fiscal year 1990, per capita state and local direct spending on corrections --

including not just construction but all aspects of running prisons and jails -- was only
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$94.50.® This represented only 2.4% of state and local direct spending. (States alone

spent only 3.9% on corrections.)*

Construction costs per bed vary tremendously, from about $11,000 to close to
$100,000. But whatever the cost, we must remember that prisons have a useful life of dec-
ades. On an annualized basis, construction costs are relatively small; they are a fraction of

operating costs, which in fiscal year 1990 averaged $15,513 per inmate.”

More important, figures on expenditures for corrections inherently overstate the costs
of building and operating prisons. The monetary benefits of prisons -- the expenditures that
are saved and the revenues that are retained or increased -- are left out of the calculus. A
proper evaluation of the cost of increasing prison space must include an analysis of the cost
of not increasing prison space. This requires us to examine the cost of crime, and the cost

of crime that could be averted.

B.  Cost of crime that could have been averted.

It is not easy to give a precise figure for the true cost of crime, but we will suggest
a few ways of putting together some estimates. The point to remember when reading this
discussion is that even if our estimates are twice as high as the true figures, the cost of crime
-- and in particular the cost of avertable crime -- is intolerably high. While prisons may be
costly to build and operate, those who say they cost foo much have the burden of showing

that the cost of avertable crime is a price we should be willing to pay.

Let us begin with an estimate compiled by the Bureau of Justice Statistics of the di-
rect economic costs to crime victims. (Table 7) In 1990, according to these estimates,
victims had total out-of-pocket losses of $19.2 billion.*® This sounds large, but it represents
a modest cost per crime on average. What, after all, are the direct costs to the victim of a
mugging (robbery) at gun-point? Perhaps some cash, maybe a watch or a ring. Suppose the
victim loses one day of wages in working with police and prosecutors; this amounts to $120
for a person earning $30,000 a year. Let us make a crude estimate of $500 direct economic
costs per mugging at gun-point. Does anyone seriously believe that $500 is the true value

of such a crime -- that if the cost of averting the crime is over $500 we should affirmatively
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Table 7

choose to let the crime happen?

Suppose the mugger flees before
taking the cash and goods. Is there no
cost to this crime? Suppose the mugger
takes no cash, but puts his gun to the
victim's head, pulls the trigger, and the
gun backfires. Should we spend no
money to avert this crime? Plainly,

there are other costs of crime.

One analyst, Mark Cohen, has
tried to compute the costs of pain,
suffering, and fear that the victims
endure, based in part upon how juries
have apportioned damages between di-
rect economic losses and pain and suf-
fering. While criminal justice profes-
sionals may never agree about metho-
dology, we present some of Cohen's

findings because his analysis includes

some factors that are ordinarily left out of the estimation of costs of crime.

Cohen estimates the average per-crime cost to victims in 1984 (using 1985 dollars)

as follows: rape, $51,058; robbery, $12,594; assault, $12,028; personal larceny, $181; motor
vehicle theft, $3,127; burglary, $939; and household larceny, $173. In the aggregrate, he

writes, the estimated total cost of these crimes to the victims in 1984 was $92.6 billion in

1985 dollars.”” (Table 8) This figure would obviously be far higher if computed today.

Between 1984 and 1990, the direct economic costs of crime to victims, as estimated by BJS,

rose by 54%;® if intangible losses simply kept pace with victims' direct, out-of-pocket

losses, the total cost of crime as computed by Cohen’s method would have been over $140

billion by 1990.
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Table 8

Consider what these figures mean. If it costs about $15,500 in operating costs plus
a few thousand dollars in annualized construction costs to keep one rapist in prison for only
one year, and we thereby prevent him from committing only one rape, we have prevented
a crime at bargain-basement prices. This would remain true even if Cohen’s figures were
twice the "true” costs of the crime. And we are working on the assumption that one year
of incarceration prevents only one rape; indeed, as noted earlier, studies indicate that most

offenders, when out of prison, commit numerous crimes for which they are not caught.

The same kind of reasoning applies to crimes other than rape and to criminals other
than rapists, although the precise cost savings of incarceration will differ. Incarceration of
certain offenders will result in massive savings, whereas incarceration of others will simply
reduce the net cost of incarceration. The fundamental point is that one cannot analyze the

cost of incarceration without also considering the cost of non-incarceration.
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Cohen's study shows that we tend to underestimate the cost of crime, but even Cohen
leaves out some of the important, though indirect, costs of crime. These indirect costs are

the larger societal costs, and they include:

. lost sales, when people are afraid to go out to do their shopping;
. lost jobs, when businesses move out of high-crime areas;
. lost opportunities, when schools become the playgrounds of gangs and drug

dealers, rather than places where inner-city kids can learn their way out of poverty; and
. lost tax revenues, when sales, businesses, and jobs evaporatc::.39

Table 9

Two years ago, David Cavanagh and Mark Kleiman of BOTEC Analysis Corporation,
a Cambridge, Massachusetts consulting firm, performed a complex cost-benefit analysis of
incarceration that tried to include as many indirect, societal costs and benefits as possible.
Cavanagh and Kleiman estimated the most plausible range of costs for incarceration of one
inmate per year at $34,000 to $38,000 and the benefits of incarcerating that one inmate for
a year at between $172,000 and $2,364,000. They did not even include homicide (except

where committed in the course of a felony), rape, or drug crimes when evaluating the
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benefits of incarceration.*’

Decisions about the cost of building prisons must necessarily take both intangible
costs and the broader societal costs into account. Those who think that building prisons is
too expensive have the profound moral burden of justifying the additional crimes -- and the

costs of the additional crimes -- that will certainly result from a failure to build.

C. A failure to incarcerate hurts black Americans most.

Many well intentioned people argue that we are incarcerating too many blacks, partic-
ularly young black men. Some argue that reducing the numbers of blacks in prison is more
important than pushing tough law enforcement policies -- indeed, that tough law enforce-
ment has the effect, and perhaps the intent, of putting more blacks in prison. But a failure

to incarcerate criminals would result in disproportionate harm to law-abiding black citizens.

Blacks are victims of crime at rates
far in excess of their proportions in the
general population. The FBI reported that
in 1990 more blacks were murdered than
whites.!  This does not mean murder

rates; it means actual murder victims.

Blacks constitute only about 12% of the

American population. In 1985, the lifetime risk of being a homicide victim was 1 in 179 for
white men, but 1 in 30 for black men; it was 1 in 495 for white women, but 1 in 132 for
black women.” In 1987, murder was the 12th leading cause of death in the United States
but was the leading cause of death among young black men aged 15 te 24, accounting for
42% of all deaths in that group. Among persons aged 15 to 24, the 1987 murder rate for
black men was 4.8 times the rate for black women, 7.7 times the rate for white men, and

21.9 times the rate for white women.®

Although the murder figures are the most striking, blacks for many years have been
victims of almost all crimes at greater rates than whites. From 1979 to 1986, the rate of vio-

lent crime victimization was 44 per 1000 blacks, and 34 per 1000 whites.* In 1990, the rate
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of violent crime victimization was 40 per 1000 blacks, and 28 per 1009 whites.*” Robbery
victimization rates from 1979 to 1986 were 7 per 1000 white men, but 18 per 1000 black
men; they were 4 per 1000 white women, but 9 per 1000 black women.*® In fact, black
crime victimization rates were higher for each crime other than simple assault and personal
larceny without contact.”’ In central cities, blacks suffered higher rates of robbery and bur-
glary than whites regardless of age group or income group, and higher rates of aggravated

assault in most age and income groups.®

The vast majority of violent crimes against blacks were committed by other blacks.
For murders in 1990 in which there was a single offender and a single victim (about 53%
of murders known to police), 93% of the black murder victims were murdered by a black
offender.” In 1990, 83.9% of black violent crime victims reported that the offender was
also black.”” From 1979 to 1986, blacks were victims of about 13% of all single-offender
violent crimes other than murder nationwide, but in about 11% of all cases (that is, in over
80% of black-victim cases) the offenders were also black. During that same period, blacks
were victims of about 17% of all multiple-offender violent crimes other than murder, but in
about 13% of all cases (over three-quarters of black-victim cases) all the offenders were
black, and in another 1% (roughly 5% of black-victim cases) more than one race was repre-
sented in the offender group.” White offenders accounted for only 8.9% of violent crimes

against blacks in 1990.%

Color-blind incarceration of violent offenders does not portend a disproportionate in-
crease in black incarceration rates, These rates have changed little during the massive in-
crease in incarceration during the 1980’s. In 1980, 46.6% of state prisoners and 34.3% of
federal prisoners were black. In 1990, 48.9% of state prisoners and 31.4% of federal prison-

ers were black.”

In short, while increasing incarceration might result in higher numbers of black men
in prison (just as it would with white men), it would disproportionately benefit innocent black
victims of their crimes. It is time that those who are concerned for the welfare of black

Americans pay more attention to their right to be free from crime.
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D. How to pay for prisons.

Recognizing that prisons reduce crime is easy. Finding the money to pay for them
is sometimes more difficult. Likewise, it is easier to say that controlling crime is so impor-
tant that existing budget priorities should be re-examined than it is to follow through. But

that cannot relieve policy-makers from the hard work of finding the resources.

Many states have made commendable efforts to build prisons, and many have made
a considerable effort to find cost-effective methods of prison construction. Much informa-
tion about the successes (and failures) is available from the National Institute of Justice's
Construction Information Exchange. NIJ and the National Institute of Corrections can also
provide funds and technical assistance for the design and planning of new or enlarged state

prisons. The responsibility for funding the construction remains with the states.

Some of the possible strategies that states have already used for keeping costs low
include a direct supervision design, in which corrections officers are stationed inside housing
units and have direct contact with inmates; modular construction, the use of prefabricated

concrete units; and lease-purchase, or buying on installment.

Proper classification of inmates is also essential to keeping costs down, since costs
increase as the level of security increases. Thus, if inmates are housed in higher-security
facilities than warranted, the state is bearing unnecessary costs. (Conversely, if inmates are

housed in lower-security facilities than required, the state is bearing unnecessary risks.)

States should make sure that they have adequate statutory authority for asset for-
feiture. The Department of Justice has used hundreds of millions of dollars from its Asset
Forfeiture Fund and the Office of National Drug Control Policy’s Special Forfeiture Fund,
to support construction of new federal prisons. There is true poetic justice in forcing crim-

inals to pay for prisons.

The federal government does not supply direct funding for the construction of state
prisons and local jails, a function that is fundamentally an obligation of state and local gov-

ernment. But we will continue to make available surplus federal properties at no cost, and
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we stand ready to provide advice and assistance to encourage and facilitate this most impor-

tant of state and local government responsibilities.
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APPENDIX A
Uniform Crime Reports: Violent Crimes

Murder and nonnegligent manslaughter "is the willful (nonnegligent) killing of one hu-
man being by another. The classification of this offense, as for all other Crime Index offen-
ses, is based solely on police investigations as opposed to the determination of a court, medi-
cal examiner, coroner, jury, or other judicial body. Not included in the count for this offense
classification are deaths caused by negligence, suicide, or accident; justifiable homicides; and

attempts to murder or assaults to murder, which are scored as aggravated assaults.”

Forcible rape "is the carnal knowledge of a female forcibly and against her will. As-
saults or attempts to commit rape by force or threat of force are included; however, statu-

tory rape (without force) and other sex offenses are excluded.”

Robbery "is the taking or attempting to take anything of value from the care, custody,
or control of a person or persons by force or threat of force or violence and/or by putting

the victim in fear.”

Aggravated assault "is an unlawful attack by one person upon another for the purpose
of inflicting severe or aggravated bodily injury. This type of assault is usually accompanied
by the use of a weapon or by means likely to produce death or great bodily harm. Attempts
are included since it is not necessary that an injury result when a gun, knife, or other weapon
is used which could and probably would result in serious personal injury if the crime were

successfully completed.”
Uniform Crime Reports: Nonviolent Crime Index Offenses

Burglary is "the unlawful entry of a structure to commit a felony or theft. The use of
force to gain-entry is not required to classify an offense as burglary. Burglary in this Pro-
gram is categorized into three subclassifications: forcible entry, unlawful entry where no

force is used, and attempted forcible entry.”

Larceny-theft "is the unlawful taking, carrying, leading, or riding away of property from

the possession or constructive possession of another. It includes crimes such as shoplifting,
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pocket-picking, purse-snatching, thefts from motor vehicles, thefts of motor vehicle parts and
accessories, bicycle thefts, etc., in which no use of force, violence, or fraud occurs. In the
Uniform Crime Reporting Program, this crime category does not include embezzlement,
‘con’ games, forgery, and worthless checks. Motor vehicle theft is also excluded from this

category inasmuch as it is a separate Crime Index offense.”

Motor vehicle theft, "[d]efined as the theft or attempted theft of a motor vehicle, . . .
includes the stealing automobiles, trucks, buses, motorcycles, motorscooters, snowmobiles,
etc. The definition excludes the taking of a motor vehicle for temporary use by those

persons having lawful access.”
National Crime Victimization Survey: Violent Crimes

Rape -- "Carnal knowledge through the use of force or the threat of force, including
attempts. Statutory rape (without force) is excluded. Both heterosexual and homosexual

rape are included.”

Robbery -- "Completed or attempted theft, directly from a person, of property or cash

by force or threat of force, with or without a weapon.”

Aggravated assault -- "Attack or attempted attack with a weapon, regardless of
whether or not an injury occurred, and attack without a weapon when serious injury results.
Serious injury includes broken bones, lost teeth, internal injuries, loss of consciousness, and

any injury requiring two or more days of hospitalization.”




APPENDIX B

Considerable evidence supports the view that blacks and whites are treated similarly
within the criminal justice system -- that is, that they are charged on the basis of crimes they
have committed and sentenced according to the nature of their crimes and the extent of
their criminal history. The charge that systemic racial discrimination results in disproportion-
ate incarceration of blacks and in longer sentences, a charge that is often accompanied by
misleading statistics, is simply not sustainable. Nor is it more justifiable than the claim that
the criminal justice system is biased against men and in favor of women because well over

90% of prisoners are men.

We will briefly summarize here the evidence that tends to refute the charge of bias

against blacks.

1. Alfred Blumstein, On the Racial Disproportionality of United States' Prison
Populations, 73 Journal of Criminal Law and Criminology 1259 (1982). Prof. Blumstein, a
highly regarded criminologist, tried to find an explanation for the high black population of
state prisons. He compared the racial arrest statistics in the Uniform Crime Reports for
those crimes punishable by imprisonment with the racial composition of the inmate popula-
tion. The arrest figures for blacks were far above their percentages in the general popula-
tion but were within about 5% or 6% of their percentages in the prison population. Blum-
stein concluded that about 80% of the observed racial disparity in prison population was the
result of differential involvement in crime. He acknowledged, however, that the decision to

arrest could be infected with bias.

2. Patrick A. Langan, Racism on Trial: New Evidence to Explain the Racial
Composition of Prisons in the United States, 76 Journal of Criminal Law and Criminology 666
(1985). Patrick Langan, a BJS statistician, tried to eliminate this possibility of bias at the ar-
rest stage by relying on the description of offenders provided by crime victims in the Nation-
al Crime Victimization Survey. He used the racial percentages from victims' reports to de-
rive an estimate for the percentage of blacks among those admitted to state prison ai:d then

compared this estimate with the actual percentage of black prison admissions. The estima-
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ted percentage was only a few points below the actual percentage:

Year Est. Black Pct. Actual Black Pct.

1973 48.1% 48.9%

1979 43.8% 48.1%

1982 44.9% 48.9%

3. Rand Corporation, Race and Imprisonment Decisions in California (1990). This

study of sentencing decisions in California analyzed data on over 11,500 offenders. Rand
attempted to control for factors that previous studies had not factored in, such as conviction
offense, criminal record, and demographic factors. The study concluded that one could pre-
dict with 80% accuracy whether an offender would be sentenced to probation or prison.
Adding the offender's race to the equation did not improve the accuracy of this prediction.
Race was also unrelated to the length of prison term imposed. Rand, in discussing Langan’s
earlier study, said that Langan had not controlled for "legitimate sentencing factors (such as
the offender’s prior record and victim injuries) that might explain” even the small difference

he found.

4. Rand Corporation, Predicting Criminal Justice Outcomes: What Matters? (1991).
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conviction rates, disposition times, or other key outcome measures.”
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cent data are discussed immediately below.

6. Bureau of Justice Statistics, National Corrections Reporting Program, 1988
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example, for violent offenses:

White Black
Median Mean Median Mean
Sentence length 72 mos. 110 mos. 72 mos. 116 mos.
Time served 24 33 25 37

For additional information, see William Wilbanks, The Myth of a Racist Criminal Justice
System (1987).
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I1.

PROCEDURES FOR INTELLIGENCE ACTIVITIES

INTRODUCTION

Executive Orders (E.0.) 12333 and 12334 of December 4, 1981. govern the
conduct of intelligence activities by all agencies within the
Intelligence Community (IC) and are intended to ensure the protection of
constitutional and other individual rights. Section 2.3 of E.0. 12333
requires the head of each IC member agency to establish procedures
governing the collection, retention, and dissemination of information
concerning United States persons.

Section 2.9 requires that procedures be established and approved before
anyone acting on behalf of an intelligence component may participate in
an organization within the United States without disclosing his or her
intelligence affiliation. Section 2.4 likewise requires approved
pracedures before certain intelligence information collection techniques
may be used. E.0. 12334, which establishes the President’s Intelligence
Oversight Board (PIOB), and section 1.7 of E.0. 12333 delineates the
obligations of members of the IC with respect to the PIOB.

These Department of Energy (DOE) Procedures For Intelligence Activities
(these "Procedures”), which are adopted pursuant to E.0. 12333, are
intended to enable DOE Intelligence Components to carry out effectively
their authorized functions and to provide appropriate assistance to other
member agencies of the IC; and to ensure that DOE intelligence activities
and programs do not violate constitutional protections and other
individual rights of "U.S. persons” as defined in E.Q. 12333, applicable
la?s, other Executive Orders, Presidential Directives, or applicable 0Gt
policy.

APPLICABILITY AND SCOPE

A. Unless specified otherwise, these Procedures apply to all
activities, in the United States or abroad, relating to the
collection, retention, or dissemination of foreign intelligence and
counterintelligence information, and any other activities authorized
by £.0. 12333. These Procedures also apply to all DOE Management &
Operating (M & 0) contractors, their subcontractors and employees
engaged in intelligence-related, non-DOE funded work, including:

- Work sponsored by an aorganization identified in E.0. 12333 as
an intelligence component; or .

- Work funded by either the Naticnai Foreign Intelligence Program
(NFIP) or the Tactical Inteiligence and Related Activities
(TIARA) Program; or
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C.

D.

- Work for which the cognizant technical DOE Headquarters
official is the Director of Intelligence.

These Procedures apply to "DOE Intelligence Components,” as defined
below, and include DOE Field Intelligence Elements as designated by
the Director of the Office of Intelligence; and to DOE employees,
detailees, contractor, and subcontractor employees acting on behalf
of ‘those Intelligence Components and field elements, when those
‘components, elements, detailees, or employees are engaged in
intelligence activities authorized by Executive Order 12333. In no
event shall DOE Intelligence Components or employees undertake or
request any person or entity to undertake any activity forbidden by
Executive Order 12333.

When DOE employees, contractors, contractor employees, or persons
assigned or detailed to DOE, engage in the collection of foreign
intelligence information or the conduct of counterintelligence
operations at the request or tasking of another IC member agency,
approved in accordance with section VIII hereof, the Procedures of
the requesting IC member agency govern the activity.

Domestic threat assessments are governed by the Office of Threat
Assessment’s "Threat Assessment Procedures for Collecting,
Maintaining, & Disseminating Information,” approved in October 1989.
Nuclear emergency response is governed by E.0. 12656, dated
November 18, 1988.

II1. DOE INTELLIGENCE COMPONENTS

DOE Intelligence Components subject to these Procedures include:

A.

The Secretary of Energy as Senior Official of the Inteliligence
Community, when acting in that role.

The Office of the Director of the Office cf Intelligence.

The Qffice of the Deputy Director of the Office of
Intelligence.

The Office of the Associate Director of the Office of
Iintelligence.

The Office of Foreign [ntelligence (OFI). OFIl is responsible
for producing and disseminating the foreign intelligence
necessary for the Secretary to carry out his responsibilities;
collecting foreign intelligence information as authorized by
£.0. 12333 and these Procedures: maintaining liaison and
providing support in foreign intelligence matters to IC member



agencies, particularly the Central Intelligence Agency (CIA)
and the Federal Bureau of Investigation (FBI).

The Office of Threat Assessment (OTA). OTA is responsible for
providing the Secretary with timely analyses of potential
threats to DOE facilities and property; analyses of domestic
and international criminal and terrorist activities that could
affect DOE security interests; and information on threats to

. international energy systems. The OTA domestic threat
assessment program is a law enforcement support responsibility
not subject to these Procedures. All other OTA activities,
including foreign intelligence, counterintelligence and
assessments of international terrorist threats, are sul.ject to
£.0. 12333 and these Procedures.

The QOffice of Counterintelligence (OCI). OCI is responsible
for identifying and neutralizing the foreign intelligence
threat to classified and sensitive DOE programs, information,
and activities; counterintelligence awareness and training;
briefing and debriefing regarding DOE foreign contacts and
travel; counterintelligence investigations and production of
inteiligence on hostile and foreign intelligence; and
maintaining liaison with the Federal Bureau of Investigation
and other Federal agencies on counterintelligence matters.

The Office of Intelligence Security and Support (0ISS). OISS
provides special security, computer support, management
services, and ADP support to all DOE Intelligence Components.
It manages the Department’s intelligence-related reimbursable
work conducted for other U.S. Government agencies and
departments. OISS also gevelops and manages DOE’s foreign
intelligence requirements and ensures they are expressed
adequately in appropriate Intelligence Community collection
requirements registers and tasking mechanisms. -

The Nevada Intelligence Center (NVIC) is a Federally-owned and
operated intelligence element in support of the Field Office Manager
and DOE/NV mission. The NVIC is responsible for developing local
policies, procedures, budget, program deveiopment, and
implementation strategies and for the conduct of foreign
intelligence, counterintelligence, and special security programs
mission. ,

DOt Field Intelligence Elements as designated by the Director of the
Office Of Intelligence.

DOE representatives to committees. subcommittees, panels, and boards
of the Director of Central Inteiligence and other Intelligence
Community bodies when these individuals are acting in that capacity.



IV. RESPONSIBILITIES OF THE DEPARTMENT OF ENERGY WITH RESPECT TO THE UNITED
STATES INTELLIGENCE EFFORT ‘

A. Part 1 of E.O0. 12333 defines the duties and responsibilities of the
various Executive Branch agencies with respect to the national
intelligence effort.

.1. Section 1.4 of E.O0. 12333 outlines the general authority of
agencies within the Intelligence Community to conduct
intelligence activities necessary for the conduct of foreign
relations and the protection of the national security of the
United States, in accordance with applicable U.S. laws and the
other provisions of the Order. Authorized intelligence
activities include:

a. Collection of information needed by the President, the
National Security Council, the Secretaries of State and
Defense, and other Executive Branch officials for the
performance of their duties and responsibilities.

b. Production and dissemination of intelligence.

c. Collection of information concerning, and the conduct of
activities, to protect against intelligence activities
directed against the United States, international
terrorist and international narcotics activities, and
other hostile activities directed against the United
States by foreign powers, organizations, persons and their
agents.

d. Special activities, although only the CIA may conduct
special activities in peacetime unless the President
determines that another agency is more likely to achieve a
particular objective.

e. Administrative and support activities within the United
States and abroad necessary for the performance of
authorizea activities.

f.  Such other intelligence activities as the President may
direct from time to time.

2. Under section 1.7 of £.0. 12333, the Secretary of Energy as the
Senior Official of the Intelligence Community for DOE, or his
designee, shall:

a. Report to the Attorney General possible violations of
Federal criminal laws by employees and of specified
criminal laws by any other person as provided in

4



procedures agreed upon by the Attorney General, in a
manner consistent with the protection of intelligence
sources and methods, as specified in those procedures;

In any case involving serious or continuing breaches of
security, recommend to the Attorney General that the case
be referred to the FBI for further investigation;

Furnish the DCI and the National Security Council (NSC),
in accordance with applicable law and these Procedures;
the information required for the performance of their
respective duties;

Report to the PI10B, and keep the DCI appropriately
informed, concerning any intelligence activities that he
has reason to believe may be unlawful or contrary to
Executive order or Presidential directive;

Protect intelligence and intelligence sources and methods
from unauthorized disclosure consistent with guidance from
the DCI;

Disseminate intelligence to cooperating foreign
governments under arrangements established or agreed to by
the DCI;

Instruct employees to cooperate fully with the PIOB; and
Ensure that the Inspector General and General Counsel have

access to any information necessary to perform their
duties assigned by this order.

The Secretary has designated the Director of the Office of
Intelligence as the Senior Intelligence Official for DOE to
perform these functions.

Section 1.13 outlines the primary responsibilities of the
Department of Energy, as a member of the Intelligence
Community, directing that the Secretary of Energy shall:

a.

Participate with the Department of State in overtly
collecting information with respect to foreign energy
matters. This inter alia authorizes the Department to
post personnel overseas in coordination with the
Department of State.

Produce and disseminate foreign intelligence necessary for
the Secretary to carry out his responsibilit‘es. In
addition, the Department may contribute to intelligence
production efforts, either as directed by the NSC or as

5



requested by other IC member agencies. "Intelligence
production” refers here to "finished intelligence” or
collated information evaluated and interpreted.

c. Participate in formulating intelligence collection and
analysis requirements where the special expert capability
of the Department can contribute.

d. Provide expert technical, analytical, and research
capability to other agencies within the Intelligence
Community.

In addition, the Department may provide support and assistance to
the authorized foreign intelligence and counterintelligence
collection activities of other IC member agencies. The approval of
requests for such support and assistance is governed by Part VIII of
these Procedures; the conduct of the activities is governed by the
approved Procedures of the requesting agency.

V.  GENERAL PRINCIPLES

A.

ADMINISTRATION

These Procedures shall not apply to the processing by DOE
Intelligence Components of information concerning U.S. persons
necessary for administrative purposes, including contracting,
building maintenance, construction, fiscal matters, internal
accounting procedures, or disciplinary matters.

MEANS USED TO COLLECT INFORMATION CONCERNING U.S. PERSONS

Where collection of information concerning U.S. persons by DOE
Intelligence Components is authorized, DOE Intelligence Components
must utilize the least intrusive lawful collection techniques
feasible, provided that all collection activities shal’ be carried
out in accordance with £.0. 12333 and these Procedures, or, where
applicable, the procedures of the IC member agency that has
requested the support and assistance of the DOE Intelligence
Component. )

RESTRICTIONS

E.0. 12333 prohibits or restricts DOE intelligence components and
elements from engaging in the following activities:

1. EBlectronic surveillance of United States persons unless
authorized by the Attorney General of the United States in
accordance with the Foreign Intelligence Surveillance Act of
1978, 50 U.S.C. 1801-11 and Executive Orders 12139 and 12333;
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Physical surveillance of United States persons except as
permitted by £.0. 12333 in the case of physical surveillance of
present or former employees, contractors or the1r present or
former employees;

Unconsented physical searches of United States persons;

Mail surveillance;

Undisclosed participation in organizations within the U.S. for
the purpose of influencing their activities, except as
specified in section XI1.D.3 hereof; and

Experimentation, testing, and research on human beings except

with the subject’s informed consent and in accordance with
Executive Order 12333.

D.  PRESUMPTIONS

Where the subject of information collected by or on behalf of a DOE
Intelligence Component is present in the United States, but his or
her status is unknown, there shall be, for purposes of applying
these Procedures, a presumption that the subject -is a U.S. person.
Where the subject of such information is not present ir the United
States, and his or her status is unknown, there shall be a
presumption that the subject is not a U.S. person.

VI. DEFINITIONS

The following definitions apply to these Procedures:

1.

Analytical Assistance means the provision of support or
assistance in the form of analytical capability by DOE
employees and employees of DOE contractors where their
technical expertise, knowledge, abilities, capabilities,
training, contacts, or associations will facilitate the United
States intelligence effort, and includes evaluation of "raw"
information from other IC member agenC1es and/or the production
of "finished" intelligence.

Collectign means the active gathering by an employee, a
detailee, a contractor or an employee of a contractor of a DOE
Intelligence Component, of intelligence information for use in
the course of his official duties.

a. It does not include the routine receipt of "raw"
information or of "finished" intelligence from other
members of the Intelligence Community.
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b. In the case of intelligence information volunteered to a
DOE Intelligence Component by a cooperating source, such
information is "collected" when an employee of the
component officially accepts such information for use by
that component.

Cooperating Sources mean persons or organizations that
knowingly and voluntarily provide intelligence information, or
access thereto, to a DOE Intelligence Component at the request
of such component or at the sources’ initiative.

Counterintelligence means information gathered anc activities
conducted to protect against espionage, other intelligence
activities, sabotage, or assassinations conducted for or on
behalf of foreign powers, organizations or persons, or
international terrorist activities, but not including
personnel, physical, document or communications security
programs. -

Domestic Activities mean activities that take place within the
United States that do not involve a connection with a foreign
power, organization, or person.

Experimentation means any research or testing activity,
involving human subjects, whether U.S. persons or otherwise,
that may expose such subjects to the possibility of permanent
or temporary injury (including physical or psychological damage
or damage to reputation) beyond the risks of injury to which
such subjects are ordinarily exposed in their daily lives.

Foreign Intelligence means information relating to the
capabilities, intentions, and activities of foreign powers,
organizations, or persons, but not including
counterintelligence except for information on international
terrorist activities.

Foreign Power means:

a. A foreign government or any component thereof, whether or
not recognized by the United-States;

b. A faction of a foreign nation or nations, noi
substantially composed of United States persons;

c. An entity that is openly acknowledged by a foreign
government or governments to be directed and controlled by
such foreign government or governments;

d. A group engaged in international terrorism or activities
in preparation therefor;
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10.

1T.

12.

13.

e. A foreign-based political organization, not substantially
composed of United States persons; or

f. An entity that is directed and controlled by a foreign
government or governments.

Incidental Collection means the receipt of information that is
not itself the object of collection activities or that concerns
individuals who are not targets of collection activities, but
that is received incidentally or as a result of a collection
activity authorized in these Procedures. Such information may
be collected whether or not it relates to an authorized
activity or function of a DOE Intelligence Component bqt may be
retained and disseminated only in accordance with Sections X
and XI hereof.

Intelligence Activities means all activities that agencies
within the Intelligence Community are authorized to conduct
pursuant to Executive Order 12333.

Intelligence Community and Agencies Within the Intelligence
Community mean the following agencies or organizations:

a. The Central Intelligence Agency (CIA);
b.  The National Security Agency (NSA);
c. The Defense Intelligence Agency (DIA);

d. The offices within the Department of Defense for the
collection of specialized national foreign intelligence
through reconnaissance programs; -

e. The Bureau of Intelligence and Research of the Department
of State:

f. The intelligence elements of the Army, Navy, Air Force,
Marine Corps, the Federal Bureau of Investigation (FBI),
the Department of the Treasury, the Department of Energy;
and

g. The staff elements of the Director of Central Intelligence
(DC1).

Join means to become a member of, or become associated with, an

organization, with or without the payment of dues or membership
fees.

Organization means corporations and other commercial entities,
academic institutions, clubs, professional societies,
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14.

15.

16.

17.

associations, and any other group whose e;istencg is formalized
or which otherwise functions on a continuing basis.

Organization Within the United States means”any organization
physically located within the geographical boundaries of the
United States whether or not it constitutes a United States
person. A branch, subsidiary, or office which is physically
located outside the United States, is not considered an

""organization within the United States.”

Overt means open, done without attempt at concealment. Overt
collection means the acquisition of intelligence information
from public media, observation, government-to-government
dialogue, elicitation, and from the sharing of data openly
acquired; the process may be classified or unclassified; the
target, host governments or the sources involved are normally
aware of the general collection activity although not
necessarily of the specific acquisition, sites anc processes
involved.

Participation means taking any action within the structure or
framework of the organization involved. Such actions include,
but are not limited to, joining or participating in an
organization; serving as a representative or agent of the
organization; attending meetings; attending social functions of
the organization; carrying out the work or functions of the
organization; and contributing funds to the organization other
than in payment for goods or services. Actions taken outside
the organizational framework, however, do not constitute
participation. Attendance at meetings or activities which are
not functions or activities sponsored by the organization
itself, does not constitute participation.

Participation on Behalf of a DOE Intelligence Component

means that a DOE employee or contractor employee is tasked or
requested to participate as defined above in an organization
for the benefit of the tasking or requesting Intelligence
Component. Such an employee may already be a member of the
organization or may be asked to join. Actions undertaken for
the benefit of an Intelligence Component include collecting
information, identifying potential sources or contacts, or
establishing and maintaining cover. Participation on behalf of
a DOE Intelligence Component may also occur when a DOE employee
or contractor employee acts upon his own initiative but for the
benefit of that component. If a cooperating source voluntarily
furnishes information to an Intelligence Component which he or
she obtained by participation in an organization, but was not
given prior direction or tasking by the Intelliger.ce Component
to collect such information, then such participation is not on
behalf of the Intelligence Component.
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18.

19.

20.

21.

22.

23.

24.

Participation Solely for Personal Purpgoses means that the
participation is undertaken at the initiative and expense of

the employee solely for the employee’s benefit.

Questionable Activity, as used herein, means any conduct that
constitutes, or is related to, an intelligence activity that
may violate E.0. 12333, applicable law, any other Executive
order, Presidential directive, or applicable DOE policy,
including these Procedures.

Research Assistance means the provision of support or
assistance in the form of research capability by DOE employees
and employees of DOE contractors where their technical
expertise, knowledge, abilities, capabilities, training,
contacts or associations will facilitate the United States
intelligence effort.

Retention means that a conscious decision has been made to
retain information after review. Retention may be temporary or
permanent .

Special Activities mean activities conducted ir support of
national foreign policy objectives abroad which are planned and
executed so that the role of the United States Gaovernment is
not apparent or acknowledged publicly, and functions in support
of such activities, but are not intended to influence United
States political processes, public opinion, policies, or media
and do not include diplomatic activities or the collection and
production of intelligence or related support functions. For
related definition of "covert action,” see Intelligence
Authorization Act of 1991, P.L. 102-88, section 602, 105 Stat.
443,

Technical Assistance means the provision to other IC agencies
of support or assistance in the form of personnel, equipment,
or both where the technical expertise, knowiedge, abilities,
capabilities, training, contacts, or associations of DOE
employees or contractor personnel will facilitate the United
States intelligence effort, and includes the provxs1on of
technical devices and training.

United States Person or U.S. Person means a United States
citizen, an alien known by the intelligence agency concerned to
be a permanent resident alien, an unincorporated association
substantially composed of United States citizens or permanent
resident aliens, or a corporation incorporated in the United
States, except for a corporation directed or controlled by a
foreign government or governments.
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Vil. COLLECTION OF FOREIGN INTELLIGENCE AND COUNTERINTELLIGENCE
INFORMATION BY DOE INTELLIGENCE COMPONENTS

A.

B.

C.

GENERAL

In conformance with E.0. 12333 and in accordance with these
Procedures, DOE Intelligence Components may collect information in
support of departmental missions as set forth in the Atomic Energy
Act, the DOE Organization Act, the Nuclear Nonproliferation Act,

" E.0. 12333, other Executive orders, Presidential Directives and DCI
Directives. Activities conducted in support of authorized
collection activities of other IC member agencies are governed by
Part VIII hereof.

COORDINATION

The collection of foreign intelligence and counterintelligence
information by DOE Intelligence Components within the United States
shall be coordinated with the FBI and other IC member agencies as
appropriate. The collection of such information outside the United
_States shall be coordinated with the CIA and other IC member
agencies as approprxate

INFORMATION THAT MAY BE COLLECTED CONCERNING U.S. PERSONS ~
Information under this section concerning a U.S. person may be
collected by a DOE Intelligence Component only if it falls within
one or more of the following categories:

1. Information obtained with the consent of the person the
information concerns.

2. Information that is publicly available.

3. Foreign intelligence. Foreign intelligence information
pertaining to foreign energy matters and concerning a U.S.
person may be collected, provided that the intentional
collection of such information must be overt and limited to
persons who are:

a. Reasonably believed to be officials or employees of, or
otherwise acting for or on behalf of, a foreign power;

b. Members of an organization reasonably believed to be owned
or controlled directly or indirectly by a foreign power;

Cc. Persons or organizations reasonably believed to be -

targets, hostages, or victims of international terrorist
organizations;
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d. Persons or organizations reasonably believed to be engaged
or about to engage in international terrorist activities;
or

e. Corporations or other commercial organizations
believed to be acting for or on behalf of foreign powers,
organizations, or persons engaged in clandestine
intelligence activities, sabotage, assassinations, or
international terrorist activities.

Administrative Inquiries and Investigations. DOE Intelligence
Components may conduct administrative inquiries and
investigations at DOE facilities, DOE-owned, contractor-
operated facilities, and contractor-owned DOE fac-lities
engaged in DOE contracts, to include personnecl, programs and
contractors, to determine the existence of clandestine
relationships, contacts with foreign intelligence services, and
other hostile activities directed against DOE facilities,
property, personnel, programs and contractors by foreign
powers, organizations and their agents, as follows:

a. Information may be collected concerning a DOE employee, a
contractor employee or other U.S. person, provided that
the intentional collection of such information must be
based upon:

(i) Indications that the subject DOE employee or
contractor employee may be engaged in such
intelligence, terrorist or other hostile activities;
or

(2) Indications of contact between a subject DOE employee
or contractor empioyee and U.S. persons who may be
engaged in any of the foregoing activities.

b.  As soon as the DOE administrative inquiry or investigation
reveals clandestine activity or a relationship with
foreign intelligence services, the DOE Intelligence
Component must promptly advise the FBI. The FBI will
conduct and coordinate all subsequent counterintelligence
or criminal investigative activities regarding clandestine
activities, suspect relationships, or contacts with
foreign nationals at DOE facilities. The FBI will
determine whether:

(I) It will assume responsibility for continuing the
investigation, and/or

(2) Request that DOE Intelligence Components assist the
FBI in collecting additional information.

13



c. Under section 2.6(b) of E.0. 12333, DOE Intelligence
Components may participate in law enforcement activities
to investigate or prevent clandestine intelligence
activities by foreign powers or international terrorist or
narcotics activities.

d. Subject to section VII.c.4. above, nothing in these o
Procedures shall be deemed to prevent DOE from exercising
its authority and responsibility under the Atomic Energy
Act to pursue administrative inquiries and investigatyons
regarding personnel, physical, document or communications
security matters.

Special Nuclear Material, Restricted Data, or other classified
and unclassified sensitive information. Subject to section
VII.C.4.b. above, information concerning a U.S. person may be
collected that is necessary to protect Special Nuclear
Material, Restricted Data, Formerly Restricted Data, National
Security Information and Unclassified Controlled Nuclear
Information, as defined in the Atomic Energy Act 42 U.S.C.
2014.

Potential sources of assistance to intelligence activities.

a. With the prior approval of the Director of the Office of
Intelligence, information may be collected concerning U.S.
persons reasonably believed to be potential sources of
intelligence regarding foreign energy matters, or
potential sources of assistance to DOE intelligence
activities, for the purpose of assessing their
suitability, personal reliability or credibility.

b. Information may not be so collected or retaired for more
than 1 year without the official concurrence of the
Director of the Office of Intelligence. Information
collected for this purpose is limited to publicly
available sources, Federal agency records checks, and
inquiries of DOE and DOE contractor employees. This
category does not inciude investigations undertaken for
personnel security purposes.

Protection of intelligence sources and methods. Subject to
section VII.C.4.b. above, information may be collected
concerning a U.S. person who has access to, had access to, or
is otherwise in possession of, information which reveals
foreign intelligence or counterintelligence sources or methods,
when collection is reasonably believed necessary to protect
against the unauthorized disclosure of such information;
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10.

11.

12.

13.

14.

provided that intentional collection of such information shall
be limited to persons who are:

a. Present or former DOE employees; or

b. Present or former employees of present or former
DOE contractors.

Otherwise, collection within the United States of such
information shall be undertaken only by the FBI. -

Information acquired by overhead reconnaissance not directed at
specific U.S. persons.

Incidentally obtained information that may indicate involvement
in activities that may violate Federal, State, local, or
foreign Taws.

Threats to safety. Information may be collected concerning a
U.S. person when the information is needed to protect the
safety of DOE facilities, personnel, programs, contractors, or
official visitors, including those who are targets, victims or
hostages of foreign or international terrorist organizations.

Physical security. Information may be collected concerning a
U.S. person reasonably believed to threaten the physical
security of DOE facilities, personnel, programs, contractors or
official visitors. Information may also be collected in the
course of a lawful physical security investigation.

Personnel security. Information may be collected concerning a

U.S. person in the course of a lawful DOE personnel security
investigation.

Communications security. Information may be collected
concerning a U.S. person in the course of a lawful DOE
communications security investigation.

Administrative purposes. Information may be collected
concerning U.S. persons that is necessary for DOE
administrative purposes, including information:

3. Necessary for the purpose of oversight,
accountability, or redress; or

b. Required by law to be retained for the purpose of

determining that the requirements of these Procedures are
satisfied.
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VIII. DOE SUPPORT OF AUTHORIZED FOREIGN INTELLIGENCE AND COUNTERINTELLIGENCE
COLLECTION ACTIVITIES OF OTHER IC MEMBER AGENCIES

A.

GENERAL

DOE is authorized, upon reguest, to support, asgist and cooperate
with the foreign intelligence and counterintelligence collection
activities of other IC member agencies so long as the collection

-activity is in accordance with all applicable U.S. laws, is within

the authority of the requesting IC member agency, and is conducted
in accordance with the approved intelligence procedures of that
agency. :

PROCEDURES FOR APPROVAL

In order for DOE to provide support and assistance to ;he foreign
intelligence or counterintelligence collection activities of a
requesting IC member agency, the following procedures must be
followed:

1. The request for assistance or support must be in writing from
an authorized official of the intelligence component of the
requesting IC member agency. )

2. MWritten .assurance must be provided by the requesting agency
that the activity for which support or assistance is requested
is within the authority of the requesting agency and will be
conducted in accordance with E.0. 12333, all applicable U.S.
laws, other Executive orders, Presidential directives, Director
of Central Intelligence Directives (DCIDs), and the approved
intelligence procedures of the requesting agency.

3. MWritten approval of the Director of the Office of Intelligence
must be obtained.

4. Written assurance must be provided by the requesting agency
that any cooperating DOE employee or DOE contractor employee
will not be exposed to any unreasonable or undisclosed risks to
his or her health or safety by reason of participation in the
intelligence activity for which support is requested.

RETENTION AND DISSEMINATION OF INFORMATION

Approval of DOE support and assistance is to be conditioned upon
agreement of the requesting agency that all foreign intelligence or
counterintelligence information collected with DOE assistance and
support will be retained and disseminated only in accord with the
approved intelligence procedures of the requesting agency. The
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requesting agency shall be responsible for any dissemination to DOE
as appropriate.

IX. PROVISION OF TECHNICAL, ANALYTICAL AND RESEARCH ASSISTANCE TO OTHER IC
MEMBER AGENCIES

A.

GENERAL

" E.0. 12333 recognizes the unique expert technical capabilities of

the Department of Energy, its employees, and contractors. Provision
of technical, analytical, and research assistance is expressly
authorized in section 1.13(d) of the order.

PROCEDURES FOR APPROVAL

In order for DOE to provide technical, analytical, or research
assistance to the intelligence activities of a requesting IC member
agency, the following procedures must be followed:

1. The request for assistance must be in writing from an
authorized official of the Intelligence Component of the
requesting IC member agency.

2. Written assurance must be provided by the requesting agency
that the activity for which support or assistance is requested
is within the authority of the requesting agency and will be
conducted in accordance with E.0. 12333, all applicable U.S.
laws, other Executive orders, Presidential directives, DCIDs
and the approved intelligence procedures of the requesting
agency.

3. Written approval of the Director of the Office of Intelligence
must be obtained.

4. Written assurance must be provided by the requesting agency
that any DOE employee or DOE contractor employee will not be
exposed to any unreasonable or undisclosed risks to his or her
health or safety as a result of providing the assistance
requested.

X.  RETENTION OF INFORMATION CONCERNING U.S. PERSONS BY DOE

A.

APPLICABILITY

This section governs the retention of information concerning U.S.
persons that may be retained by a DOE intelligence component without
the consent of the person whom the information concerns.
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CRITERIA FOR RETENTION

Information concerning a U.S. person may be retained in manual or
automated systems, if the Department has a legitimate foreign
intelligence or counterintelligence purpose to retain the .
information, it was lawfully collected or is the subject of routine
receipt from another IC member agency, and it falls within one or
more of the following categories:

.1‘

The information is publicly available or obtained with the
consent of the person concerned.

The information is foreign intelligence or counterintelligence;
information concerning international terrorist activities;
information needed to protect the safety of DOE facilities,
personnel, programs, contractors, or official visitors; or
information needed to protect foreign intelligence or
counterintelligence sources and methods from unauthorized
disclosure.

The information is collected in the course of an administrative
inquiry or investigation.

The information is needed to protect Special Nuclear Material,
Restricted Data, or other classified or unclassified sensitive
information.

The information concerns persons who are reasonably believed to
be potential sources or contacts and is for the purpose of
determining their suitability or credibility.

The information is incidentally collected, and

a. It indicates involvement in activities that may
violate Federal, State, local, or foreign laws; or

b. It could have been collected intentionally; or

c. @t is necessary to understand or assess foreign
intelligence or counterintelligence.

The information was acquired by overhead reconnaissance not
directed at U.S. persons.

The information arises from a lawful personnel, physical, or
communications security investigation.

The information is necessary for administrative purposes,
including information:
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a. Necessary for the purpose of oversight, accountability, or
redress; or

b. Required by law to be retained for thepurpose of
determining that the requirements of these Procedures are
satisfied.

10. The information has been disseminated by another IC member

"agency to a DOE Intelligence Component for the purposes of
allowing that component to determine whether the information is
relevant to DOE responsibilities and can be retained.

C. REVIEW OF RETAINED INFORMATION

1.

Temporary Retention - Information concerning U.S. persons may be
retained temporarily, for a period not to exceed 1 year, solely for
the purpose of determining whether that information may be
permanently retained under these Procedures.

Each DOE Intelligence Component retaining any information collected
under these Procedures shall conduct periodic reviews to assure that
all such information is being retained in accordance with these

‘Procedures and that the information is relevant, timely, and

necessary for the performance of its functions.

Such periodic reviews must be conducted at least once each calendar
year.

XI. DISSEMINATION OF INFORMATION CONCERNING U.S. PERSONS BY DOE

A.

DISSEMINATION TO OTHER AGENCIES AND ENTITIES WITHIN THE
INTELLIGENCE COMMUNITY

Subject to any other applicabie regulations, information, other than
information derived from signals intelligence, may be disseminated
to appropriate entities within the Intelligence Community, even if
the information identifies United States persons, but the receiving
organization is responsible for determining whether the information
may be retained in accordance with their Procedures.

DISSEMINATION OUTSIDE THE INTELLIGENCE COMMUNITY
Information concerning United States persons that identifies those

persons may be disseminated outside the Intelligence Community

without the consent of those persons only under the following
conditions:

1. The information was collected or retained or both in accordance
with these Procedures;
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2. The identity of the United States person is or may reasonably
become necessary to understand or assess the importance of the
information; the recipient is reasonably believed to have a
need to receive such information for the performgnce of a
lawful governmental function; and the recipient is one of the
following:

a. An employee of DOE or an employee of a contractor of DOE
who has a need for such information in the course of his
or her official duties;

b. A Federal, State, or local law enforcement ertity, and the
information appears to indicate involvement in activities
which may violate laws which the recipient is responsible
to enforce; or

c. An agency of the Federal Government authorized to receive
such information in the performance of a lawful
governmental function; and

3. The dissemination is in accordance with the Privacy Act of
1974, 5 U.S.C. 552a.

OTHER DISSEMINATION

Any other dissemination that does not conform to the conditions set
forth above must be approved by the legal office responsible for
advising the DOE Intelligence Component concerned after consultation
with the Office of Intelligence Policy and Review of the Department
of Justice. Such approval shall be based upon a determination that
the proposed dissemination complies with £.0. 12333, applicable

laws, other Executive orders, Presidential directives, DCIDs, and
regulations.

XI1. UNDISCLOSED PARTICIPATION IN ORGANIZATIONS WITHIN THE UNITED STATES

A.

APPLICABILITY

This section applies to participation by employees of DOE
Intelligence Components and to those acting on behalf of DOE

Intelligence Components, as defined herein, in any organization
within the United States.

PERMITTED PARTICIPATION AND APPROVALS REQUIRED

1. NO SPECIFIC APPROVAL REQUIRED - Subject to subsection B.2
below, no specific approval is required for the following:
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Participation in meetings open to the pupljc,.the sponsors
of which do not expect disclosure of affiliation as a
condition of attendance.

Participation solely for personal purposes as defined
herein. If there is any guestion about the nature of the
participation or whether it is on behalf of a_DOE .
Intelligence Component, the employee should dxsglgse his
or her intelligence affiliation or request specific )
approval to participate without disclosure in accordance

with section XII.B.2., below.

Participation in educational or professional organizations
for the purpose of enhancing the professional skills,
knowledge, or capabilities of employees.

Participation in an organization that is an official
establishment of a foreign government.

Participation in seminars, forums, conferences,
exhibitions, trade fairs, workshops, symposiums, and
similar types of meetings, sponsored by organizations in
which the employee is a member, or has -been invited to
participate, or when the sponsoring organization does not
require disclosure of the participants’ employment
affiliations, for the purpose of collecting significant
foreign intelligence that is generally made available to
participants at such meetings, and does not involve the
domestic activities of the organization or its members.

To obtain publications of organizations whose membership
is open to the general public.

SPECIFIC APPROVAL REQUIRED - Undisclosed participation may be
authorized by the Director of the Office of Intelligence, in
accordance with section VII of these Procedures, for the
following purposes:

d.

For counterintelligence purposes, at the written request
of the Federal Bureau of Investigation or other authorized
U.S. counterintelligence agency, provided that the

activity is properly coordinated as required by E.O.
12333;

To collect significant counterintelligence atiout non-
United States persons, provided any such participation
that occurs within the United States shall be coordinated
with the Federal Bureau of Investigation or other
authorized U.S. counterintelligence agency;
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c. To collect information necessary to identify and assess
non-U.S. persons as potential sources of assistance for
foreign intelligence and counterinte]]igence activities,
except as provided in subsection D.2 bélow; or

d. Participation in seminars, forums, conferences,
exhibitions, trade fairs, workshops, symposiums, and
similar types of meetings sponsored by organizations in
which the employee is a member, or has been invited to
participate, or when the sponsoring organization does not
require disclosure of the participants’ employment
.affiliations, when the employee is specifically tasked to
collect foreign intelligence that is not generally made
available to participants at such meetings, and does not
involve the domestic activities of the organization or its
members;

e. At the request or tasking of another IC member agency, so
long as the participation is in accordance with the
Intelligence Procedures approved by the Attorney General
for that agency and so long as the request has been
approved by the Director of the Office of Intelligence in
accordance with these Procedures. ’

In all instances in which specific, prior approval of the
Director of the Office of Intelligence is required, a
written record of such approval shall be maintained.

C.  DISCLOSURE REQUIREMENT

1.

When required by these Procedures, disclosure of the
intelligence affiliation of an employee of a DOE Intelligence
Component, or of a person acting on behalf of a DOE
Intelligence Component, shall be made to an executive officer
of the organization in question, or to an official in charge of

membership, attendance, or the records of the organization
concerned.

When required by these Procedures, disclosure may be made by
the DOE Intelligence Component involved, an authorized DOE
official, or by another official authorized to take such action
on behalf of the DOE Intelligence Component concerned.

When disclosure of intelligence affiliation is required by
these Procedures, the disclosure must be sufficient to apprise
the appropriate official of the organization of the fact of
affiliation with the DOE intelligence component or field
element, e.g., by identifying the particular component or field
element where the name of the component or field element itself
reveals the intelligence affiliation, or by stating the fact of
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intelligence affiliation where the name does not reveal the
underlying affiliation.

A record shall be kept of the date, time, and manner of any
disclosure of intelligence affiliation required by these
Procedures, which shall include the name of the person to whom
the disclosure was made.

D. LIMITATIONS ON UNDISCLOSED PARTICIPATION

1.

Lawful purpose. Such participation shall be authorized only if
it is essential to achieving a lawful foreign intelligence or
counterintelligence purpose.

Undisclosed participgiion for foreign intelligence purposes
within the United States. Undisclosed participation may not be

authorized within the United States for the purpose of
collecting foreign intelligence information about a United
States person, or to coliect information necessary to assess
United States persons as potential sources of assistance to
foreign intelligence activities. This does not preclude the
collection of information about such persons, volunteered by
cooperating sources participating in organizations to which
such persons belong, however, if otherwise permitted by
section VII hereof. -

Participation for the purpose of influencing the activities of

an _organization or its members. No such participation may be
undertaken for the purpose of influencing the activity of the
organization or its members except in cases where:

a. The participation is undertaken on behalf of the FBI or

other authorized U.S. agency in the course of a lawful
activity; or

b.  The organization is composed primarily of individuals who
are not United States persons and is reasonably believed
to be acting on behalf of a foreign power.

Any such participation must be approved by the Director of the

Office of Intelligence with the concurrence of the DOE General
Counsel.

Duration. Authorization to participate under section XII.B.2.
shall be limited to the period covered by such participation,
which shall be no longer than 12 months. Participation which
lasts longer than 12 months shall be re-approved by the

appropriate official on an annual basis in accordance with
these Procedures.
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XII1.PROVISION OF ASSISTANCE TO LAW ENFORCEMENT AGENCIES

A.

APPLICABILITY

This procedure applies to the provision of assistance by DOE
Intelligence Components to law enforcement authorities. It
incorporates the specific limitations on such assistance contained
in E.0. 12333.

PROCEDURES

1. Cooperation with law enforcement authorities. Consistent wigh
the limitations of E.0. 12333, applicable laws, other Executive
orders, Presidential directives and these.Procedures, DOE
Intelligence Components are authorized to cooperaie with law
enforcement authorities as follows:

a. To protect DOE and DOE contractor facilities, property,
personnel, and information;

b. Unless otherwise precluded by law or E.0. 12333, to
participate in investigating or preventing clandestine
intelligence activities by foreign powers, international
narcotics activities, or international terrorist
activities;

c. To provide specialized equipment, technical knowledge, or
assistance of expert personnel for use by any department
or agency, or, when lives are endangered, to support local
law enforcement agencies. Provision of the assistance of
expert personnel shall be approved in each case by the
girect?r of the Office of Intelligence and the DOE General

ounsel;

d. To provide assistance to law enforcement agencies and
security services of foreign governments or international
organizations in accordance with established policy.
Included in this category are credibility assessments of
threatened nuclear incidents; and

e. To render any other assistance and cooperation not
precluded by applicable law.

2. DOE Intelligence Components may not assist or participate in

activities undertaken against U.S. persons that would not be
permitted under £.0. 12333.
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XIV. CONTRACTING FOR GOODS AND SERVICES
A. GENERAL

This procedure applies to contracting or other arrangements with
U.S. persons for the procurement of goods and services by DOE
Intelligence Components within the United States. It does not apply
to contracting with government entities.

B.  PROCEDURES

1. Contracts or other arrangements with academic institutions.
DOE Intelligence Components may directly or ind1rect1y.enter.
into a contract or other arrangement for goods or services with
an academic institution only if, prior to contracting, ghg
Intelligence Component has disclosed to appropriate officials
of the academic institution the fact of sponsorship by the
Intelligence Component.

2. Contracts or other arrangements with commercial entities,

- private institutions, and individuals. DOE Intelligence
Components may directly or indirectly enter into contracts or
other arrangements for goods or services with commercial .
entities, private institutions, and individuals without
revealing the sponsorship by the Intelligence Component if:

a. The contract or other arrangement is for published,
publicly available material or for routine goods or
services necessary for the support of approved activities,
such as credit cards, car rentals, travel, lodging, meals,
rental of office space or apartments, and other items
incident to approved activities; or

b. There is a written determination by the Director of the
Office of Intelligence that the sponsorship of the DOE
Intelligence Component must be concealed to protect the
activity concerned.

XV. EMPLOYEE CONDUCT
A.  GENERAL

DOE and DOE contractor employees shall conduct intelligence
activities only in accordance with Executive Order 12333, applicable
laws, other Executive orders, Presidential directives, DOE policy,
these Procedures when acting on behalf of a DOE Intelligence
Component, and the applicable Procedures of another IC member agency

when acting on behalf of that IC member agency in response to a
tasking.
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B.

cC.

FAMILIARITY WITH RESTRICTIONS

1.

2.

Each DOE Intelligence Component shall familiarize its personnel
with the provisions of Executive Order 12333, these Procedures,
and any instructions implementing these Procedures which apply
to the activities of such component.

The Director of the Office of Intelligence shall ensure that

-training is conducted to achieve the requisite familiarity.

RESPONSIBILITIES OF HEADS OF DOE INTELLIGENCE COMPONEN"S

The Heads of DOE and DOE-contractor elements that constitute or
contain Intelligence Components shall:

1.

Ensure that no adverse action is taken against any employee for
reporting activities pursuant to section XVI hereof.

Impose such sanctions as may be appropriate under DOE
regulations and orders upon any employee who violates the
provisions of these Procedures or any instructions promulgated
thereunder.

In any case involving a breach of security fegulations and
guidelines_by either DOE or non-DOE employees, recommend to the
Director of Security Affairs appropriate investigative actions.

Ensure that, to the extent permitted by law, the General
Counsel and the Inspector General have access to all
information concerning the intelligence activities of that
component necessary to perform their oversight
responsibilities. '

Ensure that employaes cooperate fully with the President’s
Intelligence Oversight Board (PIOB) and its representatives.

XVI. IDENTIFYiING, INVESTIGATING AND REPORTING QUESTIONABLE ACTIVITIES
GENERAL

A.

This section provides for the identification, investigation, and
reporting of questionable activities.

THE PRESIDENT’S INTELLIGENCE OVERSIGHT BOARD

In Executive Order 12334 the President established the P10B in order
to enhance the security of the United States by assuring the
legality of the activities of the IC. All employees of DOE shall
cooperate fully with the PIOB. The Director of the Office of
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Intelligence shall, to the extent permitted by law, proyi@e.t@e PIOB
with all information necessary to carry out its responsibilities.
Under Executive Order 12334 and PIOB guidelines, the General Counsel
and the Inspector General are to keep the PIOB appropriately
informed concerning any intelligence activities that thgy have
reason to believe may be unlawful or contrary to Executive order,
Presidential directive, or DOE policy, including these Procedures.

. . OFFICE OF INSPECTOR GENERAL

The Office of Inspector General independently executes the duties
and responsibilities assigned to that office for programs and
operations of, or those financed by, the Department, including
intelligence programs and activities. Such duties and
responsibilities are executed pursuant to the Inspector General Act
of 1978, as amended, 5 U.S.C. App. 3; Executive Order 12333 and
Executive Order 12334.

PROCEDURE

1. ldentification
a. Each employee of a DOE Inteliigence Component shall report
any questionable activity to the Director of the Office of
Intelligence and to either the General Counsel or the
Inspector General. The Director of the Office of
Intelligence shall report any questionable activity to the
General Counsel and the Inspector General.

b. The Heads of DOE and DOE contractor elements that
constitute or contain Intelligence Components shall report
any questionable activity within the element to either the
General Counsel or the Inspector General and to the
Director of the Office of Intelligence.

2. Investigation

a. Each report of questionable activity shall be
investigated to the extent necessary to determine the
facts and assess whether the. activity is legal and
consistent with applicable policy.

b. Investigations shall be conducted expeditiously. The
officials responsible for these investigations may, in
accordance with established procedures, obtain assistance
from the component concerned, or from other DOE components
as necessary to complete the investigations in a timely
manner.
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3. Reporting

a. Under Executive Order 12334 and PIOB guidelines, the
General Counsel and the Inspector General report proqpt]y
to the PIOB all activities that come to their attention
that they have reason to believe may be illegal or
contrary to Executive order, Presidential directive, or
applicable DOE policy, including these Procedures. Such
special reports should be made without delay in order to
permit the PIOB to make the determination whether the
matter is serious enough to warrant immediate reporting
to the President and the Attorney General or whether the
matter may be resolved within DOE. Notwithstanding the
foregoing, violations which are minor and inadvertent may
be deferred until the next formal report to the PIOB.

b. The PIOB guidelines provide for quarterly reports to the
PIOB on questionable activities, whether previously
reported or otherwise, any corrective actions taken, and
significant oversight activities undertaken. Separate,
- joint or consolidated reports may be submitted by the
General Counsel and the Inspector General.

¢. A1l reports made pursuant to subsections D.3.a. and b.
above, which involve a possible violation of Federal
criminal law shall be sent to the Attorney General
in accordance with the procedures adopted pursuant to
section 1.7(a) of Executive Order 12333.

XVII. APPROVAL AND EFFECTIVE DATE

I approve the foregoing Procedure; in accordance with Executjve Order
12333. In my opinion, intelligence activities conducted pursuant to and in
accordance with these Procedures are lawful.

/o/7/g2- (P Poa

© Date - Attorney General

I.approve and establish the foregoing Procedures in accordarce with
Executive Order 12333. The Procedures shall take effect ten days following

the date of approval by both the Attorney General and the Secretary of Energy,
10 /5/22. P,
a4 /é;;// Secretary of Energy

Date
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Dffice of the Attorney General
MWashington, 8.¢. 20530

July 28, 1992

MEMORANDUM
TO: The President
FROM: William P. Barr

Attorney General

SUBJECT: Recommendations for State Criminal Justice Systems

The problem of violent crime in America is largely the
problem of the repeat, violent offender. A small segment of our
population is responsible for a large share of the violent crime.
Study after study has identified a small group of hardened,
chronic offenders who commit a staggering number of crimes --
well over one hundred per year for many of these violent
predators.

The primary goal of the criminal justice system must be to
identify and incarcerate this hard core group of chronic
offenders.

Common sense tells us that incapacitating these chronic
offenders will reduce the level of violence in society. While we
can debate the rehabilitative and deterrent effect of
imprisonment, there can be no doubt that chronic criminals are
not committing crimes while they are in prison.

Moreover, the experience of the past thirty years supports
the common sense notion that tough law enforcement works. The
permissiveness of the 1960s and early 1970s resulted in
skyrocketing crime rates. As incarceration rates fell, violent
crime rates soared, nearly quadrupling from 1960 to 1980. The
tougher approach of the 1980s turned this around -- dramatically
slowing the increase in crime and even bringing about some
decreases, notwithstanding the wave of violence associated with
drug trafficking during this period. There is little doubt that
there is less crime today than there would have been had we not
substantially increased incarceration of criminals in the 1980s.

The challenge for the 1990s is to build upon and increase
these partial successes of the 1980s. We have within our grasp
the opportunity to bring about real reductions in the level of
violent crime in this country. We must continue to target and
incapacitate the chronic violent offender.
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This will take a continued increase in resources and
continued legal reform. The criminal justice system is a
pipeline, ranging from investigation, to arrest, to prosecution,
to punishment. Resources are needed at every stage of the
system, particularly the last, where a shortage of state prison
space is resulting in the premature release of violent offenders,
with tragic results for society.

As you have recognized, protecting public safety is the
first duty of government. Even in times of tight budgets,
adequate resources must be provided for law enforcement.
However, tough law enforcement is not only morally right, and
right in terms of public safety; it is also a good investment.
The cost of apprehending and incarcerating a career, violent
offender is only a small fraction of the economic costs such an
individual imposes on society through the scores of crimes he
commits each year. And that is not even considering the
incalculable value to the law abiding public of a safe and secure
community.

In addition to adequate budgets, the law enforcement
community also needs the right tools in terms of tough laws and
reasonable procedures. Our law enforcement professionals put
their lives on the line every day to protect the public. They
deserve our full support.

We also need to be smarter in coordinating law enforcement
and social spending so they reinforce each other. Neither can do
the job alone; rather, they must work together in a coordinated
fashion. But social programs, while essential, are not a
substitute for law enforcement, and spending for such programs
cannot be at the expense of law enforcement. Social
rehabilitation simply is not possible in an atmosphere of crime
and violence. Progress is not possible in the midst of chaos.
Tough law enforcement can create the atmosphere in which real
progress in our inner cities is achievable and in which
education, job training and other programs can succeed and break
the tragic cycle of poverty that affects too many of our
citizens.

Although more remains to be done the federal government has
accomplished much in law enforcement over the last decade. Our
accomplishments include:

Enhanced Resources

Over the last decade, we have substantially increased
resources at all stages of the federal law enforcement systen.
The Department of Justice has experienced nearly a 50% increase
in authorized personnel from FY 1981 to FY 1992, and over a 345%
increase in its budget. Since 1989 alone, the Department has
added 813 FBI agents, 735 DEA agents, and 1,237 Federal
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prosecutors. There has also been an increase in the number of
federal judges during this period. And the budget of the Federal
Bureau of Prisons has increased 470% from FY 1981 to 1992. Fron
1988 to date, federal prison capacity has increased 62%, on its
way to a 228% increase.

Legal Reform

The Federal system also experienced significant legal
reforms during the 1980s. A critical step was the ability to
keep dangerous defendants in jail before trial. The 1980s also
witnessed the abolition of parole in the Federal system and the
adoption of sentencing guidelines. We now have “truth in
sentencing” in Federal court -- by law, prisoners must serve at
least 85% of the sentence they receive. Federal law also now
imposes tough mandatory minimum sentences for serious firearm,
drug and repeat offenders.

We have also achieved great success in stripping criminals,
especially drug traffickers, of their ill-gotten gains and the
instrumentalities of their trade. Since the inception of the
federal asset forfeiture program in 1985, over 2.5 billion
dollars in such assets have been forfeitecd. Of that amount, we
have returned over one billion dollars to state and local law
enforcement agencies to be reinvested in law enforcement
programs.

Focusing the Effort on Violent Crime

We are deploying these new resources and using these new
tools in innovative ways to assist our state and local colleagues
in helping law abiding citizens take back their streets. Project
Triggerlock is a cooperative effort among state and federal
prosecutors to target the most dangerous armed offenders. In its
first year of operation, Project Triggerlock has produced over
6,450 arrests. Tough federal sentencing laws are resulting in
thousands of armed dangerous offenders being behind bars,
preventing countless crimes. And this is just the first year of
this effort.

We have taken advantage of the changed international
situation to redeploy substantial investigative assets from
counterintelligence work to the fight against violent crime.

And your Weed and Seed initiative represents a coordinated .
approach among federal, state and local law enforcement, social
programs, and, most critically, the community itself, to help law
abiding citizens reclaim their communities. Our demonstration
projects are already showing that this approach can work. It is
the wave of the future.
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Protecting Victims’ Rights

TH£'19805 also saw the emergence of a strong victims
movement that assisted in bringing about much needed recognition
of, and protection for, the basic rights of victims of crimes.
The landmark Victims of Crime Act in 1984 created the crime
victims fund, which has provided hundreds of millions of dollars
to the States for victim assistance and victim compensation
programs. We have also supported additional victims legislation
such as the Child Abuse Act of 1990, the Victims’ Rights and
Restitution Act, and the Federal #Bill of Rights” for victims.
The victims movement has proven to be an indispensable ally of
law enforcement in the fight against violent crime, and deserves

a large measure of credit for the successes of the last decade.

-

As a result of tifese efforts, in many important respects the

Federal criminal justice system has been revamped and retooled to
fight the battles of the 1990s. While additional investments in
resources and legal reforms are still needed, fundamental change
has occurred.

Violent crime is, however, still primarily a state and local
problem. Although the federal -role is an important one --
especially in areas of particular federal interest such as
organized crime (including gangs), drugs, and firearms -- 95% of
violent crime is prosecuted by state and local authorities.

Unfortunately, although many states have done much, most
have, at least to some-degree, lagged behind the major
enhancements made at the Federal level in the 1980s. A primary
challenge for the 1990s is to work with state and local law
enforcement to help them identify, prosecute and incapacitate
chronic violent offenders. To that end, I have consulted with a
group of law enforcement experts and developed the attached set
of recommendations for state criminal justice systems.

These recommendations are divided into six groups:
establishing pretrial detention; providing for effective
deterrence and punishment of adult offenders; providing for
effective deterrence and punishment of juvenile offenders;
providing efficient trial, appeal and collateral attack
procedures; providing for effective prevention and detection of
crime; and providing adequate protection for victims’ rights.




I would like to thank the following individuals, among
others, for their valuable comments and suggestions in the
development of these recommendations:

William F. Weld, Governor of Massachusetts

Robert Miller, Governor of Nevada

Robert J. Del Tufo, Attorney General of New Jersey
Ernest Preate, Attorney General of Pennsylvania
Daniel Morales, Attorney General of Texas

Richard P. Ieyoub, Attorney General of Louisiana
Daniel E. Lungren, Attorney General of California

J. William Roberts, United States Attorney for the
Central District of Illinois and Chairman, Attorney
General’s Advisory Committee of United States Attorneys
Michael M. Baylson, United States Attorney for the
Eastern District of Pennsylvania

Jean Paul Bradshaw II, United States Attorney for the
Western District of Missouri

Marvin Collins, United States Attorney for the Northern
District of Texas

Jeffrey R. Howard, United States Attorney for the
District of New Hampshire

J. B. Sessions III, United States Attorney for the
Southern District of Alabama

Thomas J. Charron, District Attorney, Cobb County,
Georgia, and President, National District Attorneys
Association

Jack O’Malley, State’s Attorney, Cook County Illinois
Johnny L. Hughes, Chairman, Legislative and
Congressional Affairs, National Troopers Coalition
William M. Rathburn, Chief of Police, Dallas, Texas
Roland Vaughn, Chief of Police, Conyers, Georgia
Willie Williams, Chief of Police, Los Angeles Police
Department

John Walsh, ”America‘’s Most Wanted”.

The first duty of government is the protection of its
citizens, and it is incumbent upon us to take the necessary steps
to fulfill that responsibility. By working cooperatively with
state and local law enforcement we can build on the progress of
the 1980s and achieve substantial, real reductions in violent
crime in the United States. We owe our citizens no less.
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The Attorney General's guidelines for an effective

criminal justice system

Recommendations

I. Protecting the community from
dangerous defendants

“T. Provide statutory and, if necessary,
State constitutional authority for pretrial
detention of dangerous defendants.

II. Effective deterrence and
punishment of adult offenders

2. Adopt truth in sentencing by
restricting parole practices and increasing
time actually served by violent offenders.

3. Adopt mandatory minimum penalties
for gun offenders, armed career criminals,
and habitual violent offenders.

4, Provide sufficient prison and detention
capacity to support the criminal justice
system.

5. Provide an effective death penalty for
the most heinous crimes.

6. Require able-bodied prisoners to work
or to engage in public service to offset the
costs of their imprisonment,

7. Adopt drug testing throughout the
criminal justice process.

8. Utilize asset forfeiture to fight crime
and to supplement law enforcement
resources.

II1. Effective deterrence and
punishment of youthful offenders

9. Establish a range of tough juvenile
sanctions that emphasize discipline and
responsibility to deter nonviolent first-
time offenders from further crimes.

10. Increase the ability of the juvenile
justice system to treat the small group
of chronic violent juvenile offenders
as adults.

11. Provide for use of juvenile offense
records in adult sentencing.

IV. Efficient trial, appeal, and
collateral attack procedures

12. Enact and enforce realistic speedy
trial provisions.

13. Reform evidentiary rules to enhance
the truth-seeking function of the criminal
trial,

14. Reform State habeas corpus
procedures to put an end to repetitive
challenges by convicted offenders.

V. Detecticn and prevention of crime

15. Invest in quality law enforcement
personnel and coordinate the use of social
welfare resources with law enforcement
IEeSOUICes.
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16. Maintain computerized criminal
history data that are reliable, accurate and
timely.

17. Provide statutory authority for
prosecutors to grant "use” and
"transactional" immunity,

18. Provide statutory authority for
electronic surveillance, pen registers, and
trap and trace devices.

VI. Respecting the victim in the
criminal justice process

19. Provide for hearing and considering
the victims' perspective at sentencing
and at any early release proceedings.

20. Provide victim-witness coordinators.

21. Provide for victim restitution and for
adequate compensation and assistance for
victims and witnesses.

22. Adopt evidentiary rules to protect
victim-witnesses from courtroom
intimidation and harassment,.

23. Permit victims to require HIV testing
before trial of persons charged with sex
offenses.

24, Notify the victim of the status of

criminal justice proceedings and of the
release status of the offender.
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I.  Protecting the community
from dangerous defendants

No failure of a criminal justice system is more tragic than the release
of a demonstrably dangerous criminal defendant back into the commu-
nity. A citizen who is victimized by such a defendant has a right to
question society's commitment to ensuring the safety of its law-abiding
members. Every State should authorize its judges to order the
detention, without bail, of defendants who are a proven danger
to witnesses, victims, or the community at large. States should also
provide that convicted violent offenders will be detained during their
appeals absent special circumstances.

Recommendation 1

Provide statutory and, if necessary, State constitutional
authority for pretrial detention of dangerous defendants.

One of the most pressing problems of public safety in this country
is the release of major drug traffickers and those accused of violent
crimes back into our communities pending trial. Providing authority
for pretrial detention of defendants charged with serious offenses is a
key step States can take to improve their criminal justice systems.

The Hernando Williams case in Illinois illustrates in graphic terms the
tragedies that pretrial detention can avoid. Williams was released after
being arrested on charges of aggravated kidnaping, rape, and armed
robbery. While on release, he kidnaped another woman, raped her, and
held her in the trunk of his car for several days. He actually drove to
his appearance on the prior charges with his second victim locked in
the trunk of his car. After his court appearance, Williams committed
further sexual assaults on his second victim and then shot and killed
her. See Williams v. Chrans, 945 F.2d 926, 929-30 (7th Cir. 1991).
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Had Williams been detained before trial on the serious charges he then
faced, his second victim might be alive today.

Unfortunately, cases like this are all too common. Every law
enforcement official — indeed every casual reader of newspapers —
knows of cases of individuals who commit crimes while awaiting trial
for other crimes. A study of pretrial release in 75 of the Nation's most
populous counties in 1988 found that 18% of released defendants were
known to have been rearrested for the commission of a felony while
on pretrial release. Two-thirds of those rearrested while on release
were again released.’ In many jurisdictions, arrest is little more than an
inconvenience for the recidivist criminal, who is back on the streets
plying his illicit trade within hours.

Moreover, this revolving-door justice has a devastating impact on
the public's confidence in the criminal justice system and on the ability
of the police to obtain the cooperation from the community they need
to do their jobs effectively. As law enforcement officers know from
experience, the best way to combat crime is for the community and the
police to cooperate closely with each other. When the government fails
to protect the community through pretrial detention, this essential
cooperation breaks down. Communities are reluctant to provide police
with information or assistance when they see that those arrested will be
back on the street within days or even hours. Citizens fear that
criminals will retaliate against them if they help the police. Where
citizens see pretrial detention put into effect for dangerous defendants,
the grip of fear is loosened and community cooperation is substantially
increased.

' See Bureau of Justice Statistics, U.S. Department of Justice,
Pretrial Release of Felony Defendants, 1988, p. 1 (1991). See also
Lazar Institute, Pretrial Release: An Evaluation of Defendant
Outcomes and Program Impact, p. 48 (1981) (reporting similar
rates of pretrial rearrest).
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Congress responded to this problem on the Federal level with the
Bail Reform Act of 1984 [18 U.S.C. §§ 3141-56]. The Act gives
Federal judges the authority to deny bail or pretrial release to
defendants who pose a danger to a particular individual or to the
community at large. Under the Act, criminal defendants with serious
prior records that include the commission of crimes while on release
and those charged with serious drug felonies are presumed to be a
danger to the community and therefore unsuitable for release
[18 U.S.C. § 3142(e)]. The Act also creates a strong presumption that
a convicted offender will remain imprisoned during any post-conviction
appeal [18 U.S.C. § 3143].

In the hands of Federal prosecutors, pretrial detention has proven
an extremely effective tool for dismembering organized crime and drug
enterprises. Participants in criminal enterprises are taken from the
streets, and they do not return. This sends a powerful message to these
groups and is highly disruptive of their operations. In addition, pretrial
detention is critical to effective witness protection and to protecting
both the physical and psychological security of victims.”

Despite the success of the Federal statute and its validity as a matter

of Federal constitutional law,’ few States have adequate provisions for
detaining dangerous defendants before trial. Numerous State constitu-
tions provide an absolute right to bail, thus making pretrial detention

* As one United States district judge noted in an organized crime
case:

The activities of a criminal organization such as the Genovese
Family do not cease with the arrest of its principals and their
release on even the most stringent of bail conditions. The illegal
businesses, in place for many years, require constant attention and
protection, or they will fail. Under these circumstances, this court
recognizes a strong incentive on the part of its leadership to
continue business as usual. When business as usual involves
threats, beatings, and murder, the present danger such people pose
to the community is self-evident, [United States v. Salerno, 631 F.
Supp. 1364, 1375 (S.D.N.Y. 1986), aff'd, 481 U.S. 739 (1987).]

* The Supreme Court rejected a constitutional challenge to the
pretrial detention provisions of the Bail Reform Act in United States
v. Salerno, 481 U.S, 739 (1987).
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impossible. States should provide trial judges with authority to detain
potentially dangerous defendants before trial and should make
detention pending appeal the norm, with only narrow exceptions for
extraordinary cases. Where State constitutional reform is necessary,
it should be undertaken. In addition, States should consider other
important provisions found in the Bail Reform Act of 1984. Chief
among these are serious penalties for bail jumping and enhanced
penalties for crimes committed while on release. See 18 U.S.C.

§§ 3146, 3147.

By way of example, recent experience in Philadelphia graphically
demonstrates both the effectiveness of pretrial detention in reducing
crime and the danger to the community if pretrial detention is not
available. Philadelphia jails are subject to a court-imposed population
cap that requires release of arrestees who otherwise would likely be
held without bail or on very high bond. City officials report that those
released as a result of the cap have committed thousands of additional
crimes, including numerous murders.

This inability to impose effective pretrial detention essentially
resulted in revolving-door justice for many criminals in Philadelphia.
Recognizing the danger to the community posed by this situation, the
Federal Government stepped in to use Federal pretrial detention law in
conjunction with a Federal-State initiative. Over 600 members of local
gangs were arrested and held, the number of defendants held in pretrial
detention status doubled, and the homicide rate in Philadelphia has
declined.
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II. Effective deterrence and punishment
of adult offenders

Common sense dictates
that imprisonment of
chronic violent offenders
will reduce the amount of
violent crime. When these
criminals are on the streets,
they are preying on
society. When they are
in prison, they are not
committing crimes.

The experience of the
last 30 years confirms this
common-sense notion. In
the 1960's and early 1970's
incarceration rates fell and
crime rates skyrocketed.
By contrast, when
incarceration rates
increased substantially
in the 1980's, the rate
of increase of crime was

substantially reduced.”

When incarceration rates dropped in
the 1960's, crime rates skyrocketed;
increasing rates of incarceration have
largely checked that increase

Difference between beginning

and end of decades
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150 |
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Number of sentenced
] prisoners per 100,000
residents

Sources: See footnote 4.

There is no question but that crime rates today are lower than they
would have been if the low-incarceration policies of the 1960's and
1970's had been continued into the 1980's. If we are to make further

* See Federal Bureau of Investigation, U.S. Department of
Justice, Crime in the United States, Uniform Crime Reports
1959-90; Bureau of Justice Statistics, U.S. Department of Justice,
Historical Statistics on Prisoners in State and Federal Institutions,
Yearend 1925-86 (1988) and Prisoners in 1989 (1990).
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From 1980 to 1920, the number of criminal victimizations
per 1,000 persons or households decreased as the number
of inmates per 10,000 victimizations more than doubled

Inmates per 10,000

Victimizations per victimizations

1,000 persons or households
250

Hou_seI:lOl_d . Inmates _+~224 inmates per
200 victimizations 10,000 personal
and household
victimizations
in 1990
150
100 7\\ S
Personal victimizations

50

0
1980 1985 1990

Sources: Bureau of Justice Statistics, U.S. older, Household victimizations include
Department of Justice, Criminal Victimiza-  burglary, household theft, and motor vehicle
tion 1990, p. 4 and Prisoners in 1990,p. 1.  theft. The inmates were serving sentences
Personal victimizations include rapes, for all categories of crimes, including drug
robberies, assaults, and personal thefts offenses.

experienced by persons 12 years old or

progress in reducing violent crime, we need to incarcerate more of the
violent offenders who prey on our society.

It is no mystery why this is the case. Again and again, studies have
indicated that a relatively small portion of the population is responsible
for a large part of the criminal violence in this country. One California
study found that 3.8% of a group of males born in 1956 was responsi-
ble for 55.5% of all serious felonies committed by the study group.’

* These numbers are derived from Robert Tillman, Prevalence
and Incidence of Arrest among Adult Males in California (1987).
This study traced the criminal records of more than 236,000
California men born in 1956 from age 18 to age 29. The study
counted all FBI Index Crimes committed by the group — murder,
nonnegligent manslaughter, rape, robbery, aggravated assault,
burglary, larceny, and motor vehicle theft.
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A Philadelphia cohort study conducted by Professor Marvin Wolfgang
of the University of Pennsylvania found that about 7% of males in two
birth cohorts (1945 and 1958) accounted for over two-thirds of all

violent crimes committed by each group.’

Identification and neutralization of this hard-core criminal element
is the key to reducing violent crime, and incarceration has a critical role
to play in this battle. Preventing a large portion of this group from
committing more crimes by putting them in prison for long periods of
time after conviction for a second or third serious offense is the most
effective way to reduce violent crime rates. In addition, there is
evidence that certain and firm punishment early in a criminal career can
reduce recidivism (and in contrast, leniency can actually encourage
additional criminal behavior).’

Recommendation 2

Adopt truth in sentencing by restricting parole practices
and increasing time actually served by violent offenders.

In many jurisdictions in this country, punishment is not swift
enough, not certain enough, and not severe enough. The fact that
sentences imposed by many State systems bear almost no resemblance
to time actually served breeds disrespect for the criminal justice system
on the part of criminals, the public, juries, and the victims of crime.

Most violent offenders who are sentenced to State prison serve only
a fraction of their sentence. Research concerning release practices in
36 States and the District of Columbia in 1988 found that although
violent offenders received an average sentence of 7 years and 11
months imprisonment, they actually served an average of only 2 years

® See P.E. Tracy, M.E. Wolfgang, and R.M. Figlio, Delinquency
Careers in Two Birth Cohorts, pp. 279-80 (1990).

? See generally P.E. Tracy, et al., Delinquency Careers.
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" and 11 months in prison — 37% of their imposed sentences.’ Overall,
51% of the violent offenders in the survey were discharged from prison

in 2 years or less, and 76% were back on the streets in 4 years or less.’
In 1988, the median sentence and time served in prison for those

released for the first time on a sentence' were:

Median
sentence Median time
Offense length served in prison
Murder 15 years 5.5 years
Rape 8 3.0
Robbery 6 2.25
Assault 4 1.25

States can increase the certainty and honesty of sentencing and both
its deterrent and incapacitative effects by restricting parole practices.
Parole rests on the flawed notions that the primary purpose of incarcer-
ation is rehabilitation and that success in reforming inmates can be
measured by their behavior in prison. These notions overlook the fact
that deterrence, incapacitation, and retribution are independent reasons
for incarceration and that each deserves consideration in sentencing.
All three of these important goals of sentencing are served by a clear
sentence and are disserved by the uncertainty that parole creates.

Parole is also a failure in practice, and that failure has had signifi-
cant costs for public safety. An 18-year-old honor student, 3 weeks
away from graduation, left her home in Texas with two friends, 19 and
20 years old, on May 4, 1986. Her body was found the next day after
she had been raped, beaten, and strangled. Her two companions were
shot to death; their bodies were found 10 days later in a ditch. Charged

* See Bureau of Justice Statistics, U.S. Department of Justice,
National Corrections Reporting Program, 1988, table 2-7 (1992).

? See Bureau of Justice Statistics, National Corrections Reporting
Program, 1988, table 2-4.

** See Bureau of Justice Statistics, National Corrections
Reporting Program, 1988, table 2-7.
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and convicted for the capital murder of Suzanne Harrison was Jerry
Walter McFadden, who was on parole at the time of the killing.

McFadden had been convicted of two 1973 rapes and sentenced to
two 15-year sentences in the Texas Penitentiary. Paroled in December
1978, he was again sentenced to 15 years in 1981 for a three-county
crime spree in which he kidnaped, raped, and sodomized a Texas
woman. Released on parole again in July of 1985 even though his
record now contained three sex-related convictions and two prison
commitments, McFadden was convicted of a capital murder that
occurred less than a year after his parole.

McFadden, who calls himself "Animal," was sentenced to death in
July of 1987 for killing Ms. Harrison. That is the one sentence under
Texas law that is not parolable. This example is all too common. All
studies show that parolees have a high recidivism rate. A 1987 study
that traced a sample of young adult parolees from prisons in 22 States
found that 69% were rearrested for serious crimes within 6 years of
being paroled.“ In 1989, 10% of inmates in local jails, or about 39,000
persons, committed the crimes for which they were being held while on
parole.” In short, conduct in prison has not proven to be an accurate
predictor of behavior after prison, and the costs of indeterminate
sentencing in reduced deterrence and incapacitation have not been
justified.

The sole remaining justification for parcle is an illegitimate one.
In some States, parole is employed as a response to prison overcrowd-
ing, resulting in the premature release of dangerous offenders into the
community, The proper response to insufficient prison space is to build
more prisons, not to release dangerous criminals. Misusing parole or
early release to deal with lack of prison space only increases crime.

" See Bureau of Justice Statistics, U.S. Department of Justice,
Special Report, Recidivism of Young Parolees, p. 1 (1987).

" See Bureau of Justice Statistics, U.S. Department of Justice,
Special Report, Profile of Jail Inmates, 1989, p. 5 (1991).
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The Texas prison system, which until recently added very little new
capacity, is illustrative of this problem. Under Federal court order to
remain at a maximum of 95% of capacity, the Texas prison system has
been releasing 150 inmates each day to make room for new convicts.

The number of felons on parole increased by 430%." Inmates in Texas

serve an average of only 62 days for each year of their sentence.”” As a
result, reported crime rates in Texas increased 29% in the 1980's while
they fell for the Nation as a whole.”

In Florida, early release measures have been adopted to make room
for newly sentenced felons. One measure is mandatory grants of
"basic gain-time" to all but a limited category of prisoners, essentially
deducting a third of the sentence imposed.”® Another measure is the
discretionary award of "control release time" to some inmates, a weekly
cumulative reduction of an offender's sentence. In just the first 6
months of this year, control release credits of more than 6% years have
been awarded to many prisoners.”

States should adopt "truth in sentencing.” Parole should be limited
so that the sentence served closely approximates the sentence assessed.
This guide should apply to parole or any other mechanism that affects
early release. While "good-time" accrual might be retained to modify
or control institutional behavior, it should not exceed Federal standards
that require 85% of the sentence to be served.

" See Bureau of Justice Statistics, U.S, Department of Justice,
Probation and Parole 1981, p. 2 (1982); Probation and Parole
1989, table 1 (1990).

" See Texas Department of Corrections, 1991 Fiscal Year
Statistical Report, Summary Table 4 (1992).

¥ See Federal Bureau of Investigation, U.S. Department of
Justice, Crime in the United States, Uniform Crime Reports, 1980,
table 3 (1981) and 7989, table 5 (1990).

“Fla, Stat. Ann, §944.275(4)(a) (West 1985).

' See Fla. Stat. Ann. §947.146 (West Supp. 1991). The control
release days are issued each Tuesday by the Control Release
Authority of the Florida Parole Commission. From January 7, 1992,

through June 30, 1992, the authority granted 2,350 days of control
release time.
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Recommendation 3

Adopt mandatory minimum penalties for gun offenders,
armed career criminals, and habitual violent offenders.

In many jurisdictions, the sentences for crimes of violence are too
short. In the eyes of many repeat offenders, crime offers much and the
criminal justice system punishes little. For example, in 1988, of an
estimated 100,000 persons convicted of murder, rape, robbery, and
aggravated assault in State court, 17% — or about 17,000 violent
offenders — received sentences that included no prison or jail time at
all. Of all convicted rapists, 13%, or about 2,000 offenders, received a
sentence involving no incarceration. In that same year, almost 30% of
all those convicted of drug distribution felonies in State court received
no prison or jail time."

States should adopt mandatory minimum penalties for aggravated
crimes of violence. In particular, imprisonment should be mandatory
where a firearm is used or possessed in the commission of certain
serious felonies.”

Every State should also have a statute similar to the Federal armed
career criminal law [18 U.S.C. § 924(e)], which is designed to target
and incapacitate repeat violent offenders who possess a firearm. The
Federal statute provides that any person who has been convicted of
three violent felonies or serious drug offenses and is in illegal pos-
session of a firearm shall be sentenced to at least 15 years imprison-
ment without possibility of parole. A graduated punishment scheme

* See Bureau of Justice Statistics, U.S. Department of Justice,
Felony Sentences in State Courts, 1988, p. 2 (1990).

* See 18 U.S.C. § 924(c)(1).
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can be utilized that imposes a mandatory minimum for a person
possessing a firearm who has one prior violent conviction and increases
the mandatory minimum for each additional prior violent conviction.
The President has proposed such a graduated scheme for the Federal
system — it would impose mandatory minimums of 5, 10, and 15
years for armed felons with one, two, or three or more prior
convictions, respectively.

In addition to mandatory minimums tied to firearm violations, States
should also adopt mandatory minimum statutes that are based on prior
convictions for crimes of violence. Repeat offenders demonstrate by
their own actions that rehabilitation is not an achievable goal for them.
Public safety requires their incapacitation.

Recommendation 4

Provide sufficient prison and detention capacity
to support the criminal justice system.

Adequate prison and detention space is critical to the effectiveness
of a State criminal justice system. Jail and prison space is necessary to
detain dangerous defendants before trial and to incapacitate, often
through the use of mandatory minimum sentences, repeat and violent
offenders. Any criminal justice system that absolves prisoners of their
sentences because of a lack of space, or makes lack of space a factor in
sentencing or parole, is cheating its citizens., When a violent offender is
prematurely released after conviction because of lack of prison space,
all the criminal justice resources used in apprehending, trying, and
convicting the offender are wasted. Instead, the offender is returned to
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Less than half of persons arrested for murder and a third or less
of those arrested for other offenses were sentenced to prison

Arrest offense

Robbery
Aggravated assault
Burglary [PEereiant it
Drug trafficking [oeeres

0% 10% 20% 30% 40% 50%
Percent of arrestees sentenced to State prison

Source: Bureau of Justice Statistics, U.S. Department of
Justice, Felony Sentences in State Courts, 1988, p. 4 (1990).

the community to commit further crimes. Moreover, failure to
adequately punish the criminal the first time due to lack of prison space
breeds lack of respect for the law and can lead to a career of crime.

The case of Texas, documented above, is illustrative. A shortage of
prison space resulted in the premature release of numerous violent
offenders. As a result, reported crime rates in Texas increased
significantly at the same time they were declining for the Nation as a
whole.

The choice is clear: More prison space or more crime. However,
building more prisons is not only the morally right thing to do and the
best way to protect the community from violent criminals, it is also the
right thing to do in purely economic terms. Simply put, prisons are a
sound investment. The premature release of violent offenders costs
society far more than the expense of building and operating adequate
prison space. Although incarceration is not cheap, the cost to society of
not incarcerating criminals is far greater.
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A study published in 1988 by Mark Cohen, formerly on the staff
of the U.S. Sentencing Commission, estimated the 1984 aggregate cost
of crime to victims — including direct losses, pain and suffering, and
risk of death — at $92.6 billion in 1985 dollars.” This total did not
include some of the larger costs to society of crime, such as lost sales,
when people are afraid to go out to do their shopping; lost jobs, when
businesses move out of high-crime areas; lost opportunities, when
schools become the playgrounds of gangs and drug dealers, rather than
places where inner-city kids can learn their way out of poverty; and lost
tax revenues, when sales, businesses, and jobs evaporate.

Similarly, one study by the Bureau of Alcohol, Tobacco and
Firearms (BATF) of a group of career criminals found that each had
committed an average of 160 crimes per year.”” A 1982 Rand
Corporation study found that about 24% of inmates surveyed admitted
to having committed more than 135 crimes a year apiece, and about

10% claimed responsibility for over 600 crimes a year apiece.” Mark
Cohen's 1988 study looked at the costs of victimization and estimated
the cost of a rape at over $51,000, the cost of a robbery at over

$12,500, and the cost of an assault at over $12,000.* A 1987 National
Institute of Justice study estimated that the average societal cost per

crime in the Nation was slightly more than $2,300.* When these costs
are associated with the multiple crimes committed by the habitual
offenders identified above, the cost to society per criminal of not
incarcerating them could exceed $300,000 per year.

* See Mark A. Cohen, "Pain, Suffering and Jury Awards:
A Study of the Cost of Crime to Victims," vol, 22 Law and Society
Review, p. 539 (1988).

* See Bureau of Alcohol, Tobacco and Firearms, U.S.
Department of the Treasury, Protecting America: The Effectiveness
of the Federal Armed Career Criminal Statute, p. 29 (1992).

% See Jan M., Chaiken and Marcia R. Chaiken, Varieties
of Criminal Behavior, p. 215 (1982).

® See Mark A. Cohen, "Pain, Suffering and Jury Awards:

A Study of the Cost of Crime to Victims," p. 539.

* See National Institute of Justice, U.S. Department of Justice,

Making Confinement Decisions, p. 4 (1987).

14  Combating Violent Crime




Corrections services are only 2.5% of State and local
government spending

Spending for selected functions for State and local
government, fiscal year 1990

Education and libraries |~ - i ey ]

Public welfare I w__J
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Transportation {755

Interest on debt i
Police protection [:]

Judicial and legal [] Total justice spending: 7.1%
Corrections services [ /] ‘
0% 10% 20% 30%

Percentage of total State and local
government expenditures

Source: Bureau of the Census, U.S. Department of Commerce,
Government Finances, 1989-90, p. 2 (1991).

Despite the fact that lack of adequate prison space actually costs
States money, we have underinvested in this critical component of the
criminal justice system. According to one estimate, more than 120,000
additional prison beds were needed across the Nation at the close of
1990.* While there are those who will argue that we are using prison
space for people who do not belong there, the simple fact is that 93% of
those in prison are repeat or violent offenders.” Despite the enormous
need for additional prison space, spending on corrections remains a
very small percentage of State and local budgets. In fiscal year 1990,
only 2.5% of the $975.9 billion in total expenditures by State and local
governments was for corrections (about $24.7 billion). Investment in

new prison construction is only a small fraction of that figure.”

* See Bureau of Justice Statistics, U.S. Department of Justice,
Prisoners in 1990, table 9 (1991).

* See Bureau of Justice Statistics, U.S. Department of Justice,
Prisons and Prisoners in the United States, p. 16 (1992).

7 See Bureau of the Census, U.S. Department of Commerce,
Government Finances: 1989-90, p. 2 (1991),
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States must commit adequate resources to prison construction and
operation or risk presiding over the collapse of their criminal justice
systems. Every State should review its incarceration needs for the next
decade and seek funds through appropriation or bond initiatives to meet
those needs. To do less is to fail in government's first duty —
protecting its citizens.

Recommendation 5

Provide an effective death penalty for the most heinous crimes.

The death penalty has an important role to play in deterring and
punishing the most heinous violent crimes. Our entire criminal justice
system is shaped by the common sense notion that the more severe the
penalty the greater its deterrent effect on would-be offenders. Studies
indicate that this general proposition holds true in the area of capital

punishment.” Beyond its deterrent value, the death penalty serves

to permanently incapacitate extremely violent offenders who cannot
be controlled even in an institutional setting. Finally, the death penalty
serves the important societal goal of just retribution. It reaffirms
society's moral outrage at the wanton destruction of innocent human

# See generally Stephen J, Markman and Paul G. Cassell,
"Protecting the Innocent: A Response to the Bedau-Radelet Study,"
vol. 41 Stan. L. Rev., pp. 121, 154-156 (1988) (collecting studies
that demonstrate deterrent effects of the death penalty);

Stephen K. Layson, "Homicide and Deterrence: A Reexamination
of the United States Time-Series Evidence," vol. 52 Southern
Economics Journal, pp. 68, 75-80 (1985) (estimating that each
execution in the United States deters approximately 18 murders).
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life and assures the family and other survivors of murder victims that
society takes their loss seriously.”

There are a number of situations when the death penalty is an
appropriate sanction, and the Federal Government and a number of
States have been moving to expand its use. At the very least, there are
three situations where penological considerations compel the death
penalty as an available sentence. At a minimum, States should make
the death penalty an option for the jury to consider in these three
situations.

The first is the killing of a law enforcement officer. Society owes
those who put their lives on the line for public safety every measure of
protection it can offer. The death penalty sends the strongest possible
message that the killing of a peace officer to avoid detection or
apprehension is not worth it—no matter how long a prison term the
suspect faces.

Second, the death penalty should be available for those who kill in
the course of serious felonies. Rapists, armed robbers, and other felons
often have an incentive to eliminate witnesses to their crime to avoid
detection. The death penalty raises the stakes for these criminals and
thus gives the victims of these crimes an added protection. Reported
cases indicate that the availability of the death penalty does influence
felons' decisions to carry or use firearms while committing another
felony.”

® See, for example, Senate Comm. on the Judiciary, Establishing
Constitutional Procedures for the Imposition
of Capital Punishment, S. Rep. No. 251, 98th Cong., 1st Sess. 13
(1983) ("Murder does not simply differ in magnitude from extortion
or burglary or property destruction offenses; it differs
in kind. Its punishment ought to also differ in kind. It must
acknowledge the inviolability and dignity of innocent human life, It
must, in short, be proportionate.").

¥ See, for example, People v. Love, 366 P.2d 33, 41-42 (Cal.
1961) (McComb J., dissenting) (collecting convicts' statements from
police files and other sources indicating that their decisions to use
toy guns during felonies, not to use firearms to resist arrest, and not
to kill hostages were motivated by fear of the death penalty).
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The third is killing in prison. Offenders who will spend large
portions of the remainder of their lives behind bars may feel that they
have little to lose by killing a correctional officer or a fellow inmate.
Loss of privileges or temporary isolation is simply not an adequate
punishment for taking the life of another human being.”

Effective procedures to implement the death penalty are equally
important. In particular, State death penalty laws should bind the jury
to its conclusions concerning aggravating and mitigating factors.
Where the former outweigh the latter, a sentence of death should be
required. See Blystone v. Pennsylvania, 110 S. Ct. 1078 (1990); Boyde
v. California, 110 S. Ct. 1190 (1990). State laws should also provide
for the consideration of evidence relating to the victim and the harm to
the victim's family at the penalty phase of a capital trial. See Payne v.
Tennessee, 111 S. Ct. 2597 (1991). In a capital sentencing hearing, the
defendant is free to present any sympathetic aspect of his character or
background to the jury as justification for a sentence other than death.
Victim-impact evidence ensures that the jury sees the victim and the
victim's family as unique individuals as well, whose loss is relevant to
proper punishment.

* In the 5-year period from 1982 to 1987, five Federal prison
officials were killed by inmates. Inmates involved in at least three
of these killings were already serving life sentences for murder. See
W. Weld and P. Cassell, Report to the Deputy Attcrney General on
Capital Punishment and the Sentencing Commission , p. 28 (Feb.
13, 1987).
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Recommendation 6

Require able-bodied prisoners to work or to engage
in public service to offset the costs of their imprisonment.

Law-abiding citizens have a right to expect that those who have
violated the law will not lead a life of leisure in prison. Taxpayers
provide for prisoners' room, board, medical care, and other expenses.
In return, prisoners should perform some labor useful to the public.

In addition to maintenance of the prison facility itself, inmates can
perform tasks such as sorting trash for recycling, and doing
nonhazardous environmental cleanup. (In identifying suitable projects
for prison labor, care should be taken to avoid reducing opportunities
for employment by law-abiding workers.)

Requiring prisoners to work is consistent with the punitive function
of imprisonment. Prison work also teaches discipline and prepares
prisoners for reintegration into the community. Prison work may also
assist in reducing crime by lowering recidivism rates. The Office of
Research at the Federal Bureau of Prisons recently published
preliminary findings from its Post Release Employment Project
(PREP). The PREP study is designed to compare Federal convicts who
received training and work experience while in prison with a control
group of inmates who did not. The study's preliminary findings offer
strong support for prison labor programs: Inmates who worked in
prison were less likely to engage in prison misconduct, less likely to
commit crimes after release, and significantly more likely to be

gainfully employed 1 year after release.”

% See Federal Bureau of Prisons, U.S. Department of Justice,
Post Release Employment Project, Preliminary Findings, pp. 6, 10-
11 (1991).
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Every State should provide by statute or regulation that, as a general
matter, able-bodied felony offenders incarcerated in the State must
perform some labor useful to the public. States should also consider
enacting laws that make a specified percentage of the cost of each
prisoner's incarceration part of a mandatory fine levied as part of the
sentence. While many prisoners are indigent, some can and should pay
for their incarceration.” Proceeds from this fine should be used for
correctional costs.

Recommendation 7

Adopt drug testing throughout the criminal justice process.

Elaboration of the correlation between drugs and violent crime is
unnecessary. Study after study confirms what any urban dweller in
America knows to be true: Violence is a way of life for those who use
and distribute narcotics. More than a third of State prisoners serving
time for a violent offense said they were under the influence of drugs at
the time the offense occurred.” Data from drug testing in major urban
centers indicate that between 50% and 90% of all male arrestees use
drugs.® A 1988 survey of State prisoners incarcerated for murder
indicated that over 28% were intoxicated by drugs when they

committed the killing.”

* The Department of Justice is implementing such a proposal on
the Federal level.

* See Bureau of Justice Statistics, U.S. Department of Justice,
Sourcebook of Criminal Justice Statistics, 1988, p. 624 (1988).

* See Bureau of Justice Assistance, U.S. Department of Justice,
1988 Report on Drug Control, p. 2 (1989).

* See Bureau of Justice Assistance, 1988 Report, p. 19.
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States should consider drug testing of at least certain felony
arrestees to allow judges to make more informed decisions about
conditions for pretrial release and sentencing after conviction. Random
drug testing of those in prison would help ensure that drugs are not
being smuggled into the institution. And, given the clear connection
between drug use and criminal violence, periodic drug tests should
generally be required of individuals on any form of supervised release
after conviction for a serious felony. Use of drugs during probation or
parole should result in automatic revocation of release. Where
possible, the cost of drug testing of arrestees and those on supervised
release should be offset by fees. However, even if small costs result,
States will reap large gains in safer streets and neighborhoods.
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Recommenrdation 8

Utilize asset forfeiture to fight crime and to supplement
law enforcement resources.

Asset forfeiture is a valuable tool in removing the profit from crime
and converting criminals' assets to law enforcement purposes. Asset
forfeiture is a double-barreled weapon. First, it deprives criminals of
their ill-gotten gains and the instrumentalities of their crimes —
making sure that crime does not pay. Second, the proceeds from the
sales of these assets are reinvested in law enforcement as premium
funding for priority programs and to cover the costs of asset forfeiture
program administration. Thus, the criminals foot the bill for both the
forfeiture program and the expanded law enforcement operations it
makes possible.

It is critical that the integrity of these funds, seized from drug
traffickers and other criminals, be maintained for law enforcement
purposes, and that they should not be viewed as a substitute for
adequate law enforcement funding, but rather as augmentation to
existing efforts. It is also critical that asset forfeiture laws be applied
consistently with constitutional principles and that the rights of
innocent parties be fully protected. The Federal forfeiture statutes have
been amended to provide timely seizure and minimal procedural delays
consistent with due process.
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Asset forfeiture has proven to be an extremely effective law
enforcement tool. In fiscal 1991 alone, the Department of Justice
deposited $643.6 million into the DOJ Asset Forfeiture Fund and
equitably shared $266.8 million in cash and $21.2 million in property
with State and local law enforcement as a result of joint operations.”

States are encouraged to utilize this sanction as a complement to
criminal prosecution in drug trafficking and appropriate violent crime
cases. States should review their asset forfeiture laws to ensure that
they do not contain loopholes such as that in the California statute,
which makes forfeiture of land used to grow marijuana difficult. The
Department of Justice, in conjunction with the National District
Attorneys Association and the National Association of Attorneys
General, has developed the Model Asset Seizure and Forfeiture Act
that contains a comprehensive set of recommendations.

7 Executive Office for Asset Forfeiture, Office of the Deputy
Attorney General, U.S. Department of Justice, Annual Report of the
Department of Justice Asset Forfeiture Fund, Fiscal Year 1991, pp.
53, 55 (1992).

24 Recommendations to Strengthen Criminal Justice 23




To deter and punish aduit criminals:

¢ Adopt truth in sentencing by restricting
parole practices and increasing time
actually served by violent offenders.

¢ Adopt mandatory minimum penalties
for gun offenders, armed career criminals,
and habitual violent offenders.

¢ Provide sufficient prison and detention
capacity to support the criminal justice
system.

e Provide an effective death penalty
for the most heinous crimes.

¢ Require able-bodied prisoners to work
or to engage in public service to offset the
costs of their imprisonment.

¢ Adopt drug testing throughout the
criminal justice process.

e Utilize asset forfeiture to fight crime and
to supplement law enforcement resources.
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III. Effective deterrence and punishment
of youthful offenders

To a large extent, the success or failure of the criminal justice
system will depend upon its effectiveness in handling youthful
offenders — ensuring that for the vast majority of juvenile offenders
their first brush with the law is the last, and ensuring that the small
group of chronic hardened youthful offenders are incapacitated for
extended periods.

Juvenile crime, especially violent juvenile crime, is on the increase.
Between 1965 and 1989 the arrest rate for juveniles for murder almost
tripled, the arrest rate for aggravated assault tripled, and the arrest rate
for weapons violations by juveniles increased 2% times.” Indeed, the
increase in crimes by juveniles is responsible for a large share of the
increase in violent crime.

The long-term solution to the problem of juvenile crime falls largely
outside of the law enforcement system. It requires strengthening those
basic institutions — the family, schools, religious institutions, and
community groups — that are responsible for instilling values and
creating law-abiding citizens.

From the law enforcement standpoint, however, we must deal better
with two groups of juveniles. The larger group have only one or two
brushes with the law and then straighten out as they mature, and the
smaller group, the hardened chroaic offenders, commit the majority of
all violent juvenile crime.”

* See Federal Bureau of Investigation, U.S. Department of
Justice, Age-Specific Arrest Rates and Race-Specific Arrest Rates
for Selected Offenses, 1965-1989, pp. 31, 73,213 (1990).

¥ See generally P.E. Tracy, et al., Delinquency Careers in Two
Birth Cohorts (1990).
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With respect to the first, larger group of juvenile offenders, the
juvenile justice system must be better designed to deter them from
committing additional crimes. The goal is to prevent juveniles in this
group from becoming chronic offenders. Indeed, the success of the
criminal justice system in preventing these juvenile offenders from
becoming career criminals is perhaps the single greatest determinant of
future levels of criminality. The best way to accomplish this is by
imposing tough, smart sanctions that are carefully tailored for the first-
time juvenile offender and are designed to instill the values of
discipline and responsibility that are necessary to prevent further
criminality. Such punishment actually benefits the juvenile more than
lenient sanctions, or no sanctions at all. Excessive leniency can result
in additional transgressions, culminating in a life of crime. The
juvenile does not get the message that crime does not pay because he is
not made to pay for his crime. A juvenile justice system that is too
lenient can become, in effect, a conveyor belt for career criminals. In
contrast, tough but fair sanctions can turn the juvenile around and stop

the all too common pipeline from juvenile offender to adult offender,”

States need a range of such sanctions that are designed to instill
discipline and responsibility and ensure that the juvenile does not
commit further offenses. These should include structured institutional
settings such as boot camps.

“ See P.E. Tracy, et al., Delinquency Careers in Two Birth
Cohoris, p. 295 (1990). ("We know that the chronic offender is
detached from the schools and other community-based socialization
and control agents. Failure to impose sanctions at all, or failure to
impose necessary controls early on, can encourage further
delinquency.")
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The challenge for the juvenile justice system is different with
respect to that small segment of the juvenile population that commits
most of the violent juvenile crime and progresses to become hardened
career criminals. The task for a successful juvenile justice system is to
identify this group of chronic offenders and incapacitate them through
extended periods of incarceration.

The juvenile justice system needs to become tougher and smarter
in its handling of both groups. With respect to the larger group of
juveniles, excessive leniency wastes the opportunity to salvage the
youth and instead encourages them to become career criminals. As to
the group of chronic offenders, excessive leniency fails to adequately
protect society from these violent criminals, Tough, smart sanctions
tailored to the particular offender will both reduce the number of
juveniles who become chronic offenders and better protect society from
those who do.

Recommendation 9

Establish a range of tough juvenile sanctions that emphasize
discipline and responsibility to deter nonviolent first-time
offenders from further crimes.

One of the key challenges for a State juvenile justice system is to
deter the youthful offender from further transgressions. For the vast
majority of juveniles, this should be possible if we are smart in impos-
ing sanctions. To this end, States should develop a range of tough but
fair sanctions for nonviolent first-time juvenile offenders, where the
emphasis is on instilling values of discipline and responsibilit