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Response of Analisa Torres

Nominee to be United States District Judge for the Southern District of New York

to the Written Questions of Senator Chuck Grassley

In your original statement, you specifically distinguished “legal arguments” and
“people’s feelings” as two separate factors you consider as a judge. (Again, you
said you listed “not just to legal arguments made by counsel, but to peoples’
feelings.”) Yet at your hearing, you indicated that these were not separate
factors, but rather it is the party’s “feelings about their positions” that you
consider. | find this response somewhat confusing and for that reason would like
to learn a bit more about your views on this topic. How exactly does an
individual demonstrate their feelings about their positions?

Response: | appreciate the opportunity to clarify my views on this subject. | would
like to make clear that as a judge my job is to discern the law and apply it to the facts
before me in a neutral and impartial way. The feelings of the litigants before me have
no bearing on my determination of the governing law that | apply to a particular case.
However, there are certain circumstances in which the law requires me to consider the
feelings of those who come before me. For example, as a state trial judge who
presides over numerous felony cases, one area in which people’s feelings figure into
my decision-making is sentencing. In determining the penalty a defendant must face,
I consider victim impact statements—feelings expressed by the victim while
describing the effect of the crime on his or her life. In addition, before imposing
sentence, | afford the defendant an opportunity to make a statement. | consider
whether the defendant takes responsibility for his actions and expresses remorse for
the crime.

Assuming you can ascertain what an individuals’ feelings are, how does knowing
an individual’s feelings about a case or decision before you better inform your
decision?

Response: In most cases, the feelings of the parties have no bearing on my decision.
As explained above, however, there are some circumstances in which they can be
relevant to the correct disposition of a case under the law. For example, the degree of
suffering of a victim and the absence of remorse on the part of the defendant may be
aggravating factors in determining the length of the sentence.

Please provide several examples of cases you presided over in which learning the
feelings of an individual affected by the case before you allowed you to reach a
better decision in the outcome of the case?

Response: | imposed the maximum sentence for robbery on a defendant who broke
the collarbone and arm of an 85-year-old woman and stole the proceeds of the social
security check she had just cashed, based, in part, on her victim impact statement in
which she described her loss of independence as a result of the injuries. Another
defendant’s statement that he and his seven-year-old female rape victim were “in



love” and that he “did not hurt her” was a factor | considered in imposing the
maximum sentence. The statement of a victim of domestic violence who described
the hardship she would face if her husband were incarcerated, contributed to my
decision to impose a six month sentence of weekend jail, so that the defendant could
keep his job and support his family. In each of these cases, | imposed the sentence
that the law required, but my understanding of the impact of the defendants’ crimes
and their degree of remorse helped me determine what sentence the law required.

Has knowing the feelings of an individual ever altered a decision you issued as a
judge? If so, please provide the context of each case, what your ruling was, how
knowledge of an individual’s feelings factored in to your decision-making
process, as well as how the decision would have been different had you not
learned about the individual’s feelings. If not, please describe the added-value of
knowing the individual’s feelings if their feelings are not affecting the disposition
of the case at hand.

Response: Please see my answers to questions 1, 2, and 3.

Considering the above, | ask again, as a district court judge, what role would
people’s feelings have in your rulings?

Response: If confirmed, | would consider people’s feelings only to the extent that
they directly bear on the proper disposition of the case under the governing law.

What is your view on the role of politics in the judicial decision-making process?
Response: Politics must play no role in judicial decision-making.

Can you assure this Committee that, if confirmed, your decisions will remain
grounded in the precedent and the text of the law rather than any underlying
political ideology or motivation?

Response: Yes.

What assurances or evidence can you give the Committee and future litigants
that you will put aside any personal views and be fair to all who appear before
you, if confirmed?

Response: For thirteen years, as a New York State judge, | have handled my cases in
a fair and impartial manner, without regard to my personal views. If confirmed, |

would do the same.

What is the most important attribute of a judge, and do you possess it?
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Response: The most important attribute of a judge is the willingness to adhere to the
law and apply it impartially. I believe | have demonstrated this attribute during my
tenure as a New York State judge.

Please explain your view of the appropriate temperament of a judge. What
elements of judicial temperament do you consider the most important, and do
you meet that standard?

Response: | believe that a judge must listen carefully to all litigants and treat them
with politeness and patience. | believe that | meet that standard.

In general, Supreme Court precedents are binding on all lower federal courts,
and Circuit Court precedents are binding on the district courts within the
particular circuit. Are you committed to following the precedents of higher
courts faithfully and giving them full force and effect, even if you personally
disagree with such precedents?

Response: Yes.

At times, judges are faced with cases of first impression. If there were no
controlling precedent that was dispositive on an issue with which you were
presented, to what sources would you turn for persuasive authority? What
principles will guide you, or what methods will you employ, in deciding cases of
first impression?

Response: If the case involves statutory interpretation, | would start with the plain
language of the statute. If the statute is unambiguous, | would apply it as written. If
the statute is ambiguous, | would look to the legislative history to try to determine the
legislative intent. 1 would consider the most closely analogous Supreme Court and
Second Circuit precedent. If the case involves interpretation of the U.S. Constitution,
I would start with the text of the provision and consider the most closely analogous
Supreme Court and Second Circuit precedent.

What would you do if you believed the Supreme Court or the Court of Appeals
had seriously erred in rendering a decision? Would you apply that decision or
would you use your best judgment of the merits to decide the case?

Response: The federal district court is bound by Supreme Court and Court of
Appeals precedent. | would apply controlling precedent, whether I agreed with it or
not.

Under what circumstances do you believe it appropriate for a federal court to
declare a statute enacted by Congress unconstitutional?



15.

16.

17.

18.

19.

Response: Acts of Congress enjoy a presumption of constitutionality. The federal
courts may declare a statute enacted by Congress unconstitutional only where
Congress has exceeded its authority or where the act violates the Constitution.

In your view, is it ever proper for judges to rely on foreign law, or the views of
the “world community”, in determining the meaning of the Constitution?

Response: No.

As you know, the federal courts are facing enormous pressures as their caseload
mounts. If confirmed, how do you intend to manage your caseload?

Response: If confirmed, | would first seek the advice of experienced district court
judges, in order to learn the most effective case management techniques. | would also
hold regular status conferences, utilize the skills of the magistrate judges, enforce
discovery deadlines, and swiftly issue decisions on dispositive motions.

Do you believe that judges have a role in controlling the pace and conduct of
litigation and, if confirmed, what specific steps would you take to control your
docket?

Response: Yes. If confirmed, | would play a proactive role in overseeing the orderly
pace and conduct of each litigated matter. | would take the steps listed in my answer
to question 16.

As a judge, you have experience deciding cases and writing opinions. Please
describe how you reach a decision in cases that come before you and to what
sources of information you look for guidance?

Response: | consider the written submissions of the parties and the oral argument, if
any. If necessary, | conduct additional research to identify the relevant legal
provisions and governing precedents. Then, | apply the law to the facts and in that
way decide the case. | would continue to follow these practices, if confirmed as a
district judge.

Please explain your understanding of the major differences you will encounter
between being a state court judge and a United States District Judge. How will
you prepare for and accomplish this transition?

Response: The most significant difference between the state and federal courts is
subject matter jurisdiction. In order to prepare myself to work as a district judge, |
have contacted and sought the guidance of several former state judges who now serve
as United States District Judges in the Southern District of New York and who have
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successfully made the transition. | have also availed myself of the materials on
federal law that are provided by the Federal Judicial Center. In addition, | have
undertaken the study of federal civil and criminal procedure and the federal rules of
evidence.

Please describe with particularity the process by which these questions were
answered.

Response: | reviewed the questions, researched some issues, and submitted draft
answers to an official at the Department of Justice, who discussed them with me.
Thereafter, | put my answers in final form and submitted them to the Department for
submission to the Committee.

Do these answers reflect your true and personal views?

Response: Yes. These answers reflect my true and personal views.



