
 
AXgXsW 19, 2020 
 
The Honorable Thom Tillis, Chairman 
The Honorable ChrisWopher A. Coons, Ranking Member 
SXbcommiWWee on InWellecWXal ProperW\ 
CommiWWee on Whe JXdiciar\ 
UniWed SWaWes SenaWe 
 
 
Dear Chairman Tillis and Ranking Member Coons: 
 

Thank \oX for Whe opporWXniW\ Wo respond Wo \oXr fXrWher qXesWions for Whe record regarding m\ 
WesWimon\ before Whe SXbcommiWWee¶s JXl\ 28 hearing, ³HoZ Does Whe DMCA ConWemplaWe LimiWaWions 
and E[cepWions Like Fair Use?´ I haYe proYided m\ ansZers Wo \oXr collecWed qXesWions beloZ. 
 
ReVSRQVeV WR QXeVWiRQV fURP ChaiUPaQ TilliV: 
 

1. I XQGHUVWDQG WKDW IDLU XVH LV D MXGJH-PDGH GRFWULQH WKDW CRQJUHVV FRGLILHG LQ VHFWLRQ 107 RI WLWOH 
17 ZKLOH OHDYLQJ GLVFUHWLRQ WR FRXUWV. :KDW DUH VRPH RI WKH EHQHILWV WR OHDYLQJ IDLU XVH¶V 
GHYHORSPHQW WR FRXUWV UDWKHU WKDQ KDYLQJ XV GHILQH LW KHUH LQ CRQJUHVV? :KDW DUH VRPH RI WKH 
GRZQVLGHV? 

 
Fair Xse is famoXsl\ a facW-specific docWrine, and coXrWs are Wailor-made Wo address and accoXnW for 

Whe specific facWs of a giYen siWXaWion. This WradiWional role of Whe common laZ alloZs coXrWs Wo Wake inWo 
accoXnW noW jXsW broad Wrends in changes Wo Wechnolog\, bXsiness pracWices, and forms of arW, edXcaWion, 
and commenWar\,  bXW Wo accoXnW for Whe specific insWances as Whe\ arise in facWXal scenarios, insWead of 1

Wr\ing Wo anWicipaWe fasWer moYemenW of arW and cXlWXre. Rigid sWaWXWor\ definiWions can resWricW Whe progress 
of arW, criWicism, and edXcaWion, especiall\ as edXcaWors and criWics Xse more Wechnolog\ WhaW digiWall\ 
capWXres oXr sXrroXndings and creaWes deriYaWiYe Zorks. 
 

The open-ended and fle[ible naWXre of fair Xse also is necessar\ becaXse of Whe rigid brighW lines 
draZn in SecWion 106: Whe facW WhaW legal conseqXence aWWaches Wo sXch commonplace and XbiqXiWoXs 
acWiYiWies as pXblic displa\, pXblic performance, and disWribXWion make iW essenWial for limiWaWions and 
e[cepWions like fair Xse, Whe firsW sale docWrine, and YarioXs performance e[cepWions Wo operaWe consWanWl\ 
and fle[ibl\. DigiWal Wechnologies WhaW rel\ Xpon cop\ing Wo operaWe (eYer\ digiWal deYice mXsW make 

1 For insWance, ³sXpercXWs´ haYe become a common form of media criWicism, ediWing WogeWher mXlWiple insWances of a 
giYen Wrope seen in a parWicXlar piece or genre of media. While some sXpercXWs originaWe from a sense of pla\ or fXn, 
Whe\ all can proYide Whe YieZer ZiWh a XniqXe commenWar\ on hoZ a giYen Wrope becomes preYalenW in media, and 
hoZ iW fiWs ZiWhin Whe conWe[W of Whe Zorks WhaW Xse iW. The role WhaW a sXpercXW pla\s in commenWar\ and criWicism of 
media has deYeloped sXbsWanWiall\ oYer Whe pasW feZ \ears. 

 



 

reprodXcWions of Zorks iW is perceiYing or processing, eYen if Whose reprodXcWions lasW for mere seconds or 
are neYer redisWribXWed as copies), or WhaW capWXre more of Whe Zorld aroXnd Xs ZiWh eYer-presenW cameras 
and microphones, mean WhaW fair Xse mXsW also operaWe consWanWl\ and fle[ibl\ Wo accoXnW for Whe man\ 
reprodXcWions WhaW ordinar\ Xsers make eYer\ da\, ZheWher WhaW is merel\ Xsing a Zeb broZser or Waking 
snapshoWs of Wheir sWreeW. 
 

The doZnsides of a lack of sWaWXWor\ specificaWions are a lack of permanenW cerWainW\ for Whose 
Zho mXsW make cop\righW deWerminaWions, inclXding sWakeholders engaging in SecWion 512¶s 
noWice-and-WakedoZn process, Zhere Whe\ ofWen mXsW make decisions aW scale. SWaWXWor\ specificaWions for 
fair Xse coXld make Whose deWerminaWions more definiWiYe, bXW aW a cosW. While noWice-and-WakedoZn 
processes ZoXld be easier Wo scale and eYen aXWomaWe if fair Xse coXld be giYen a more qXanWifiable seW of 
criWeria, doing so ZoXld eliminaWe Whe longsWanding adYanWages Wo fair Xse¶s fle[ibiliW\, inclXding in cases 
far remoYed from Whe noWice-and-WakedoZn s\sWem, and inYolYing more fXndamenWal righWs of freedom of 
e[pression. In oWher Zords, alWering fair Xse becaXse of problems in SecWion 512 ZoXld be like redefining 
speech in order Wo make broadcasW decenc\ deWerminaWions easier Wo aXWomaWe.  
 

BXsinesses naWXrall\ ZanW a Zell-defined seW of insWrXcWions in Whe laZ WhaW Whe\ can folloZ like an 
algoriWhm. ThaW makes solXWions eas\ Wo scale, ZheWher b\ aXWomaWion, or proYiding a simple checklisW for 
a neZ hire Wo folloZ Zhen screening Xploads. HoZeYer, Whis naWXrall\ creaWes regXlar problems Zhen 
realiW\ does noW fiW Whe predeWermined assXmpWions of Whose Zho seW Xp Whe algoriWhm or Whe checklisW. This 
creaWes a sorW of ³sorcerer's apprenWice´ problem  Zhere Whe bXreaXcraWic s\sWem, Xnable Wo accoXnW for 2

changing circXmsWances, conWinXes Wo operaWe, leading Wo absXrd and frXsWraWing resXlWs. This can be Whe 
case ZiWh a rXnaZa\ algoriWhm, bXW also Wakes place in hXman s\sWems goYerned b\ oYerl\ rigid rXles, as 
e[perienced b\ an\one Wr\ing Wo call a cXsWomer serYice line WhaW is sWaffed b\ a hXman, bXW one Zho is 
reqXired Wo folloZ an e[cessiYel\ consWrained scripW. 
 

HoZeYer, Whis does noW mean WhaW fair Xse deWerminaWions mXsW necessaril\ be mXrk\ or onl\ made 
b\ legal e[perWs: Whe broader conWoXrs of fair Xse are largel\ XndispXWed, oXWlined b\ ke\ appellaWe and 
SXpreme CoXrW cases, and can be relied Xpon ZiWhoXW addiWional sWaWXWor\ specificaWion. The sWaWXWe iWself 
also conWains specific e[amples of clear fair Xse scenarios be\ond Whe generali]aWions of Whe foXr 
enXmeraWed facWors WhaW can be applied qXickl\ eYen if Whe\ resisW cerWain W\pes of aXWomaWion. 
 

2. IQ ​LHQ] Y. UQLYHUVDO MXVLF CRUS.​, WKH NLQWK CLUFXLW KHOG WKDW D FRS\ULJKW RZQHU PXVW 
DIILUPDWLYHO\ FRQVLGHU WKH H[LVWHQFH RI D IDLU XVH GHIHQVH EHIRUH VHQGLQJ D WDNHGRZQ QRWLFH RU HOVH 
ULVN OLDELOLW\ XQGHU VHFWLRQ 512(I). :KDW GRHV LW PHDQ WR FRQVLGHU IDLU XVH? :KDW DUH VRPH 
SUDFWLFHV WKDW FRS\ULJKW RZQHUV DUH XVLQJ WR GR WKDW? I¶P FRQFHUQHG ZLWK PDNLQJ VXUH WKDW 
VHFWLRQ 512 VFDOHV LQ WRGD\¶V GLJLWDO ZRUOG. UQGHU LHQ], FDQ FRS\ULJKW RZQHUV VWLOO GR DXWRPDWHG 
QRWLFH-VHQGLQJ WR NHHS XS ZLWK WKH YROXPH RI LQIULQJHPHQW? 

 

2 ​SHH​ ​hWWps://en.Zikipedia.org/Ziki/The_Sorcerer%27s_ApprenWice​. 
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To ³consider fair Xse´ is a relaWiYel\ loZ reqXiremenW. NoWabl\, Whis is noW Whe same as condXcWing 
Whe sorW of anal\sis WhaW a disWricW coXrW ZoXld in making a finding of fair Xse. InsWead, iW is making sXre 
(among oWher Whings) WhaW a noWice sender is noW sending noWices for obYioXs fair Xses.  
 

BecaXse fair Xse is mXlWifaceWed, Where are Za\s in Zhich noWice senders are alread\ able Wo 
accoXnW for cerWain facWors WhaW are highl\ releYanW Wo fair Xse, eYen if feZ, if an\, are able Wo condXcW a fXll 
anal\sis. For e[ample, if a noWice sender is Welling iWs emplo\ees or iWs algoriWhms Wo noW inclXde cases 
Zhere Whe Zork is being pla\ed or displa\ed in Whe backgroXnd of a candid Yideo shoW, iW is alread\ 
considering a W\pe of fair Xse. If Whe noWice sender aXWomaWicall\ e[clXdes maWches of less Whan a feZ 
seconds, WhaW is also appro[imaWing some aspecWs of fair Xse. Considering fair Xse reqXires more Whan Whose 
minimXm sWandards, bXW Whe\ are a necessar\ parW of iW.  
 

The legal assisWanW Zho performed Whe iniWial anal\sis for UniYersal in ​LHQ] ​ Zas Zorking from 
criWeria WhaW appro[imaWe some aspecWs of fair Xse, bXW also clearl\ missed oWher, major aspecWs of iW, 
inclXding pXrpose and characWer. As Whe opinion noWes, Whe assisWanW Zas Wo deWermine if Whe song Zas 
³recogni]able´ and ³Whe focXs of Whe Yideo.´ These are reasonable, if demonsWrabl\ insXfficienW, facWors Wo 
consider in a fXll fair Xse deWerminaWion. Under Whe NinWh CircXiW¶s sXbjecWiYe good faiWh belief sWandard, 
criWeria like Whose WhaW UniYersal emplo\ed ZoXld be considered a sXfficienW consideraWion of fair Xse. 

 
DespiWe Whis being Whe legal sWandard seW in Whe NinWh CircXiW, I belieYe WhaW noWice senders can 

deYelop beWWer-Wailored criWeria for fair Xse Whan Whose Xsed b\ UniYersal seYeral \ears ago in ​LHQ] ​. Some 
of Whese criWeria ma\ be bXilW inWo aXWomaWed s\sWems; oWhers can be scaled b\ aXgmenWing hXman Zork 
Yia aXWomaWion. 

 
B\ Za\ of analog\, Wikimedia FoXndaWion sWaff and YolXnWeers boWh creaWe aXWomaWed Wools WhaW 

assisW YolXnWeers in ediWing Wikipedia. HoZeYer, Zhere Whe Wools are meanW Wo accoXnW for comple[, 
facW-specific deWerminaWions (like arWicle qXaliW\), insWead of simple, brighW-line deWerminaWions (like 
idenWif\ing broken links), Whose Wools do noW make direcW ediWs, bXW raWher flag likel\ issXes for hXman 
reYieZ. The aXWomaWion serYes as a Za\ Wo cXll Whe Wo-do lisW of a hXman ediWor e[ercising conWe[W-specific 
jXdgmenW, insWead of presXming WhaW Whe algoriWhm Zill XndersWand Whe conWe[W. This reqXires noW jXsW 
hXman reYieZ, bXW also WhaW Whe hXman doing Whe reYieZ has a basic XndersWanding of fair Xse and can sorW 
Whe eas\ cases from Whe difficXlW ones, alloZing noWices Wo be senW or noW for clear-cXW cases, and for a more 
e[acWing reYieZ Wo be applied Wo closer calls. 
 

3. IV WKH FRXQWHU-QRWLILFDWLRQ SURFHVV VXIILFLHQW WR SURWHFW IDLU XVH¶V UROH LQ VHFWLRQ 512? AUH VHUYLFH 
SURYLGHUV DEOH WR FRXQVHO XVHUV RU HQFRXUDJH WKHP WR ILOH D FRXQWHU-QRWLFH? II VR, GR \RX NQRZ 
KRZ IUHTXHQWO\ WKH\ HYHU GR WKDW? 

 
The coXnWer-noWificaWion process is noW sXfficienW Wo proWecW fair Xse. As Whe Cop\righW Office, 

Professor GinsbXrg, and oWhers haYe freqXenWl\ noWed, coXnWer-noWices are rare, and especiall\ rare in 
comparison Wo Whe YolXme of noWices. One reason for Whis ZoXld seem Wo be WhaW Whe benefiWs of fair Xse are 
Yer\ freqXenWl\ Zidel\ disWribXWed among Whe pXblic generall\. While a commercial parod\ mighW benefiW 
Whe parodisW more specificall\, fair Xse is mXch more commonl\ benefiWWing reporWing, edXcaWion, 
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commenWar\ or criWicism WhaW is noW direcWl\ benefiWing an\ one person, bXW raWher socieW\ as a Zhole. ThaW 
disWribXWed benefiW is noW likel\ Wo oXWZeigh Whe risk of liWigaWion faced b\ an\ one poWenWial coXnWer-noWice 
sender.  
 

If Whe coXnWer-noWificaWion process Zere sXfficienW Wo proWecW fair Xse, Whe FoXndaWion ZoXld noW 
feel Whe need Wo condXcW oXr oZn fair Xse deWerminaWions Zhen Ze receiYe a WakedoZn noWice, Zhich boWh 
reqXires more sWaff Wime Whan processing a coXnWer noWice and also e[poses Whe FoXndaWion Wo liabiliW\ risk 
WhaW ZoXld be absenW if Ze simpl\ folloZed Whe bare reqXiremenWs of SecWion 512. 
 

DespiWe Whe facW WhaW Whe FoXndaWion chooses Wo do Whis does noW mean WhaW Ze recommend oWhers 
do Whe same. Nor ZoXld Ze ZanW OSPs Wo coXnsel Xsers WhaW Whe\ shoXld file coXnWer-noWices. The 
limiWaWions on liabiliW\ for OSPs in SecWion 512 are designed ZiWh Whe premise WhaW OSPs Zill acW Wo 
minimi]e Wheir cop\righW infringemenW liabiliW\, parWicXlarl\ giYen Whe high cosWs of liWigaWion and sWaWXWor\ 
damages. An OSP adYising a Xser Wo file a coXnWer-noWice ZoXld be encoXraging WhaW Xser Wo Wake on 
liWigaWion risk WhaW Whe OSP, in man\ cases, ZoXld iWself be hesiWanW Wo bear. This coXld raise seYeral 
poWenWial conflicW of inWeresW and oWher eWhical issXes, and ZoXld seem Wo reqXire a mXch closer relaWionship 
beWZeen Whe Xser and Whe OSP.  
 

Making deWerminaWions of ZheWher a parWicXlar Xse of a Zork Zas aXWhori]ed, eiWher b\ a 
righWsholder or b\ Whe laZ, reqXires facWs XsXall\ held noW b\ an OSP, bXW eiWher b\ Whe righWsholder or Whe 
Xploader. FXrWher, making a deWerminaWion of ZheWher a an Xploader shoXld file a coXnWer-noWice ZoXld 
reqXire facWs WhaW Zill largel\ be XnknoZn Wo Whe plaWform, inclXding knoZledge of Whe Xploader¶s 
confidence in Wheir pXrpose and characWer of Whe Xse; Wheir risk Wolerance for poWenWial liabiliW\, and abiliW\ 
Wo fairl\ liWigaWe Wheir case. 
 

4. SHFWLRQ 512(P) VD\V WKDW VHUYLFH SURYLGHUV KDYH QR GXW\ WR PRQLWRU IRU LQIULQJHPHQW ± GRHV WKDW 
SOD\ LQWR ZKHWKHU VHUYLFH SURYLGHUV DUH ZLOOLQJ WR DFWLYHO\ HYDOXDWH DOOHJHG LQIULQJHPHQWV IRU IDLU 
XVH? 

 
SecWion 512(m) does noW pla\ a direcW or large role in eYalXaWing alleged infringemenWs for fair 

Xse. WiWh or ZiWhoXW SecWion 512(m), an OSP lacks an incenWiYe Wo qXesWion Whe jXdgmenW of a noWice or 
coXnWer-noWice sender. A h\poWheWical affirmaWiYe dXW\ Wo moniWor for infringemenW ZoXld noW seem Wo 
incenWiYi]e an OSP Wo qXesWion Whe resXlWs of iWs moniWoring an\ more Whan iW ZoXld qXesWion noWices Xnder 
Whe cXrrenW sWaWXWe.  
 

5. <RX PHQWLRQHG WKDW WKH :LNLPHGLD FRXQGDWLRQ GLUHFWO\ UHYLHZV WDNHGRZQ QRWLFHV WR VHH LI WKH 
DOOHJHG LQIULQJHPHQW PLJKW EH D IDLU XVH. <RX DOVR VDLG WKLV ZDV SRVVLEOH EHFDXVH WKH FRXQGDWLRQ 
DQG :LNLSHGLD UHFHLYH VR IHZ WDNHGRZQ QRWLFHV. :KDW GR \RX WKLQN WKH UROH RI OSPV VKRXOG EH LQ 
UHVSRQGLQJ WR WDNHGRZQ QRWLFHV WKDW DGGUHVV ZRUNV WKDW FRXOG EH IDLU XVH? 
 
The Wikimedia FoXndaWion seems Wo differ from Whe aYerage OSP in WZo respecWs: firsW, Whe small 

YolXme of WakedoZn noWices WhaW Ze receiYe dXe Wo Whe focXsed mission of oXr projecWs and Whe diligence 
of Whe YolXnWeer commXniW\, and second, Whe mission-driYen impXlse Wo ensXre WhaW free knoZledge is 
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Zidel\ accessible, inclXding Xnder fair Xse. OXr role in responding Wo WakedoZn noWices WhaW coXld be fair 
Xse is Wherefore similarl\ disWincW from mosW OSPs¶, eYen WhoXgh Ze Wake WhaW role serioXsl\. 
 

SecWion 512 is designed Wo aYoid reqXiring OSPs Wo make infringemenW deWerminaWions (inclXding 
fair Xse deWerminaWions) as a condiWion of limiWaWions on liabiliW\; if OSP liabiliW\ Zere premised on 
adjXdicaWing Whe meriWs of Whese cases, Yer\ feZ ZoXld be resolYed in a Wimeframe saWisfacWor\ Wo an\ 
parW\. As Whe case laZ on fair Xse shoZs, eYen disWricW and appellaWe coXrWs are reYersed on comple[ cases 
of fair Xse; Whe coXrWs WhemselYes do noW sXffer liabiliW\ or penalWies Xpon being reYersed b\ higher coXrWs. 
 

6. AV PURIHVVRU GLQVEXUJ QRWHG LQ KHU WHVWLPRQ\, IDLU XVH LV QRW D GHIHQVH WR DQ DFW RI FLUFXPYHQWLRQ 
LQ YLRODWLRQ RI VHFWLRQ 1201. TKLV ZDV D FRQVFLRXV GHFLVLRQ WKDW CRQJUHVV PDGH LQ 1998, LQVWHDG 
HQDFWLQJ VRPH SHUPDQHQW H[HPSWLRQV DQG D UXOHPDNLQJ SURFHVV WR HVWDEOLVK WHPSRUDU\ 
H[HPSWLRQV HYHU\ WKUHH \HDUV. DR \RX WKLQN WKDW WKH UXOHPDNLQJ SURFHVV LV GRLQJ WKH QHFHVVDU\ 
ZRUN IRU IDLU XVH? 

 
The Wriennial process is cXrrenWl\ a XsefXl sWep WhaW helps accommodaWe fair Xse ZiWhin Whe 

anWi-circXmYenWion proYisions, bXW Whose proYisions remain far more resWricWiYe Whan cop\righW laZ iWself. 
The e[empWions creaWed in Whe Wriennial process appl\ onl\ Wo Whe circXmYenWion of access conWrols Xnder 
SecWion 1201(a)(1); Where is no similar mechanism for an\one Wo deYelop e[empWions for Whe creaWion or 
disWribXWion of access circXmYenWion Wools Xnder SecWion 1201(a)(2) or for Whe creaWion or disWribXWion of 
cop\-proWecWion circXmYenWion Wools Xnder SecWion 1201(b). ThaW oYersighW seems based in parW Xpon Whe 
misWaken premise WhaW Whe onl\ people Zho ZoXld need Wo circXmYenW Whese conWrols ZoXld be 
Zell-financed and Wechnologicall\ sophisWicaWed acWors. As seen in man\ of Whe pasW Wriennial processes, 
Whis is noW necessaril\ Whe case, as media sWXdenWs, disabled people, and oWhers, of Zidel\ Yar\ing 
Wechnological, financial, and legal resoXrces haYe need of Whese Wools. The e[clXsion of secWions 
1201(a)(1) and 1201(b) from Whe scope of Whe Wriennials eliminaWes an open markeW for sXch Wools. 
 

Be\ond Whis, Whe Wriennial process iWself is an imperfecW mechanism for accommodaWing fair Xse, 
Zhich does noW reqXire an\ adminisWraWiYe process Wo operaWe. EYen as Ze obserYe Whe difficXlW\ in 
ensXring WhaW non-cop\righW e[perWs haYe in XndersWanding Whe YarioXs sWaWXWes aW issXe, XndersWanding Whe 
rXles and imporW of an\ adminisWraWiYe process is eYen less Zell-knoZn and less accessible Wo Whe aYerage 
Xser. While Whe Cop\righW Office, Librar\ of Congress, and NTIA haYe made improYemenWs Wo Whe 
process oYer Whe pasW seYeral roXnds of rXlemaking (inclXding, noWabl\, Whe reneZal of pasW-granWed 
e[empWions in Whe absence of opposiWion), Whe process sWill remains far more cXmbersome Whan a s\sWem 
WhaW recogni]ed WhaW circXmYenWion for non-infringing pXrposes Zas iWself noW a YiolaWion. 
 
ReVSRQVeV WR QXeVWiRQV fURP RaQkiQg MePbeU CRRQV: 
 

1. <RX WHVWLILHG WKDW, DW OHDVW LQ VRPH FDVHV, WKH IDLU XVH DQDO\VLV FDQ EH WRR FRPSOH[ IRU DXWRPDWHG 
WRROV.  CRXOG DXWRPDWHG WHFKQRORJLFDO PHDVXUHV QRQHWKHOHVV VHUYH WR ILOWHU WKH ZRUVW GLJLWDO 
SLUDF\ RIIHQGHUV DQG DOOHYLDWH WKH EXUGHQ RI SURFHVVLQJ ODUJH QXPEHUV RI WDNHGRZQ QRWLFHV ZKLOH 
OHDYLQJ WKH WULFN\ FDVHV WR KXPDQV?  
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AXWomaWed processes are cerWainl\ being Xsed Woda\ in man\ conWe[Ws, boWh b\ noWice senders and 
b\ OSPs, Wo speed Whe noWice-and-WakedoZn process. The difficXlW\ is noW in Whe e[isWence or Xse of Whese 
Wools, bXW hoZ Whe\ are deplo\ed and ZhaW is done ZiWh Whe resXlWs WhaW Whe\ generaWe. Where aXWomaWed 
Wools are Xsed Wo sorW WhroXgh large YolXmes of daWa Wo highlighW likel\ candidaWes for hXman reYieZ, Whe\ 
can speed Whe process ZiWhoXW inWrodXcing addiWional bXlk errors. HoZeYer, differenW Wools are designed 
for differenW conWe[Ws, and ZiWh differenW plaWforms as Wheir model. JXsW as a manifesWo calling for rebellion 
has a differenW pXrpose and characWer Zhen pXblished in a broadsheeW YersXs displa\ed in a mXseXm or in 
a hisWor\ book, Whe Xpload of a giYen file can haYe a differenW pXrpose Zhen Xploaded Wo a general-pXrpose 
sharing plaWform YersXs an edXcaWional archiYe. HXman jXdgmenW goes a long Za\ Wo incorporaWing Whose 
W\pes of conWe[WXal cXes inWo infringemenW deWerminaWions. 
 

As noWed in m\ response Wo Chairman Tillis¶s QXesWion 2 aboYe, aXWomaWed Wools can be XsefXl, in 
oXr e[perience, in helping hXmans deal ZiWh eYen comple[ deWerminaWions and make Whem more 
efficienWl\. This does, hoZeYer, reqXire a sWrong fiW beWZeen Whe Wool and Whe conWe[W of iWs Xse, and a good 
XndersWanding of boWh b\ Whe hXman deplo\ing Whe Wool Wo be boWh effecWiYe and efficienW. MandaWing Whe 
Xse of aXWomaWed Wools can force Wheir Xse in inapposiWe conWe[Ws, fXrWher increasing Whe poWenWial for error. 

 
2. FDLU XVH LV D SDUWLFXODUO\ WKRUQ\ OHJDO GRFWULQH.  IV LW UHDVRQDEOH WR H[SHFW W\SLFDO FUHDWRUV DQG 

LQWHUQHW XVHUV WR XQGHUVWDQG DQG DSSO\ WKH IDLU XVH IDFWRUV DV SDUW RI WKH QRWLFH-DQG-WDNHGRZQ 
SURFHVV?  

 
Man\ creaWors, righWsholders, and inWerneW Xsers alread\ do accoXnW for fair Xse in a nXmber of 

Za\s, WhoXgh mosWl\ onl\ parWiall\. While iW is XnrealisWic Wo e[pecW a righWsholder Wo make a fair Xse 
deWerminaWion ZiWh Whe same raWe of accXrac\ or leYel of diligence as a disWricW coXrW, Where are clear cases 
of fair Xse WhaW shoXld noW generaWe WakedoZn noWices. Bad-faiWh and fraXdXlenW noWices occXp\ one end of 
Whe specWrXm, bXW oWher clear cases can inclXde insWances Zhere an\ reasonable hXman reYieZ ZoXld haYe 
reYealed WhaW Whe cop\righWed Zork in qXesWion Zas noW being Xsed (sXch as Zhen Whe same pXblic domain 
Zork is Xsed in Whe cop\righWed Zork and in Whe alleged infringemenW), or WhaW Whe Xse Zas clearl\ 
nonsXbsWanWial and incidenWal. NoWice senders can and shoXld also e[ercise more caXWion Zhen Where 
appears Wo be neZs reporWing, commenWar\, or criWicism aW sWake; Whe facW WhaW Whese ma\ someWimes be 
harder calls is coXnWerbalanced b\ Whe facW WhaW Whese are ofWen Whe W\pes of Xses WhaW can mosW harm Whe 
pXblic inWeresW if Whe\ are misWakenl\ Waken doZn. 
 

Making fair Xse deWerminaWions in an informal, e[WrajXdicial conWe[W need noW reqXire Whe e[acWing 
legal anal\sis WhaW a coXrW is reqXired Wo. As \oX noWe in QXesWion 1, Where are eas\ cases as Zell as hard 
ones; eas\ cases for fair Xse can be readil\ idenWified and remoYed from a noWice-sending qXeXe based 
Xpon rXbrics WhaW Wrack SecWion 107¶s more specific e[amples of ³criWicism, commenW, neZs reporWing, 
Weaching (inclXding mXlWiple copies for classroom Xse), scholarship, or research.´ SXch gXidelines can be 
implemenWed efficienWl\ b\ a noWice sender, eYen if Whe\ Zill necessaril\ be less precise Whan a formal 
adjXdicaWion. Ideall\, noWice senders shoXld noW be penali]ed for geWWing a Whorn\ docWrine Zrong, bXW Whe\ 
also shoXld noW be free Wo ignore Whe docWrine in cases Zhere iW obYioXsl\ applies. More carefXl eYalXaWions 
WhaW consider fair Xse can preYenW misWaken noWices senW for Whe large nXmber of incidenWal fair Xses, and 
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can also preYenW Whe rarer, bXW more pernicioXs problem of noWices senW for fair Xses WhaW are neZs 
reporWing, criWicism, commenWar\, or parod\. 
 

Unlike noWice senders, Xploaders Zhose files haYe been Waken doZn alread\ haYe a sWrong 
incenWiYe Wo clearl\ XndersWand Whe conWoXrs of fair Xse before sending a coXnWer-noWice; since a 
coXnWer-noWice is ofWen essenWiall\ Whe ne[W sWep in progress Wo liWigaWion, Whe\ haYe a specific reason Wo 
ensXre WhaW Wheir acWions are aXWhori]ed Xnder Whe laZ before proceeding. 
 

D. :KDW OLDELOLW\ ± LI DQ\ ± VKRXOG WKH\ IDFH LI WKH\ JHW LW ZURQJ? 
 

SecWion 512(f) proYides an e[isWing frameZork for liabiliW\; iWs We[W does reqXire knoZledge WhaW 
Whe noWice Zas maWeriall\ a misrepresenWaWion, ensXring WhaW reasonable, good-faiWh noWices shoXld neYer 
resXlW in penalWies. The sWandard cXrrenWl\ seW b\ Whe NinWh CircXiW in ​LHQ] ​ is eYen more forgiYing, 
appl\ing a sXbjecWiYe sWandard of good faiWh, meaning WhaW eYen an Xnreasonable belief WhaW Whe noWice Zas 
noW a misrepresenWaWion coXld resXlW in no penalW\. An objecWiYe sWandard can help ensXre WhaW Whose parWies 
besW placed Wo eYalXaWe Whe meriWs of Wheir noWices Wake reasonable sWeps before alleging infringemenW WhaW 
Zill resXlW in a WakedoZn. 
 

E. AUH RQOLQH VHUYLFH SURYLGHUV EHWWHU VLWXDWHG WR HYDOXDWH IDLU XVH?  
 

Online serYice proYiders are XsXall\ noW as Zell siWXaWed Wo eYalXaWe fair Xse. An OSP has less 
informaWion Whan Whe righWsholder aboXW Whe idenWiW\ or meWes and boXnds of Whe original Zork (for 
insWance, if Whe noWice sender is claiming a cop\righW on an Xnderl\ing mXsical Zork, or on Whe parWicXlar 
soXnd recording). The righWsholder also Zill haYe more informaWion aboXW Whe characWerisWics of Whe 
original Zork, sXch as iWs lengWh, iWs main Whemes, and WhXs Whe proporWion of Whose Xsed in Whe Xpload. In 
oWher Zords, Whe righWsholder has more informaWion aboXW Whe naWXre of Whe original Zork, and more 
informaWion aboXW Whe amoXnW and sXbsWanWialiW\ of Whe Xse. ThaW informaWion is criWical in eYalXaWing Whe 
pXrpose and characWer of Whe Xse and Whe effecW of Whe Xse on Whe poWenWial markeW for Whe original Zork, 
giYing Whe noWice sender sXbsWanWiall\ more informaWion aboXW all foXr facWors Whan Whe OSP. 

 
3. TR ZKDW H[WHQW GRHV WKH ULVN RI ORVLQJ VDIH KDUERU SURWHFWLRQ GHWHU RQOLQH SODWIRUPV IURP 

SHUIRUPLQJ WKHLU RZQ IDLU XVH DQDO\VLV ZKHQ HYDOXDWLQJ WDNHGRZQ QRWLFHV RU FRXQWHU QRWLFHV? 
 

ThoXgh I cannoW speak for Whe moWiYaWions of oWher plaWforms, I belieYe WhaW Whis is sXbsWanWial. 
OSPs folloZ Whe sWricWXres of SecWion 512 in order Wo ensXre WhaW Whe\ are noW liable for Whe poWenWiall\ 
massiYe sWaWXWor\ damages WhaW coXld resXlW from a mXlWiWXde of Zorks being infringed b\ Wheir Xsers. 
CondXcWing a fair Xse anal\sis, and When Xsing Whe resXlWs of WhaW anal\sis Wo refXse Wo compl\ ZiWh a 
WakedoZn noWice, creaWes a compleWel\ aYoidable liWigaWion risk for Whe OSP.  
 

OSPs ZoXld also be e[posing WhemselYes Wo liWigaWion risk b\ refXsing Wo compl\ ZiWh a 
coXnWer-noWice, alWhoXgh Whe poWenWial liabiliW\ is ofWen loZer or less definiWe, since iW is less likel\ WhaW Whe 
coXnWer-noWice sender ZoXld be able Wo allege cop\righW infringemenW b\ Whe OSP. 
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4. TKH CRS\ULJKW OIILFH KDV UHFRPPHQGHG WKDW ZH UHMHFW D RQH-VL]H-ILWV-DOO DSSURDFK WR PRGHUQ 
LQWHUQHW SROLF\.  HRZ VKRXOG WKH GLIIHUHQFHV DPRQJ VWDNHKROGHUV LQIOXHQFH RXU HYDOXDWLRQ RI IDLU 
XVH LQ WKH FRQWH[W RI WKH DMCA? 
 
Fle[ibiliW\ and adapWabiliW\ are alread\ bXilW inWo Whe conWoXrs of fair Xse; each of Whe foXr reqXired 

facWors is meanW Wo alloZ a coXrW Wo accoXnW for differenW W\pes of Xses, Zorks, conWe[Ws, and markeW 
effecWs. The paradigmaWic e[amples of fair Xse specified in SecWion 107 also naWXrall\ incorporaWe 
mechanisms Wo accoXnW for differenW W\pes of Xses and seWWings, sXch as specificall\ reprodXcWions for Xse 
in classrooms. 
 

More specific definiWions of differenW W\pes of sWakeholders can in man\ cases creaWe beWWer fiWs 
beWZeen laZs and desired polic\ oXWcomes, bXW Whe leYel of specificiW\ besW sXiWed for a sWaWXWe is highl\ 
deWermined b\ iWs scope and naWXre. 
 

5. I KHDU VWRULHV IURP ULJKWV KROGHUV ZKR ILOH PLOOLRQV RI WDNHGRZQ QRWLFHV HYHU\ \HDU.  TR ZKDW 
H[WHQW VKRXOG ZH H[SHFW WKHP WR SHUIRUP D IDLU XVH DQDO\VLV IRU HDFK VXFK QRWLFH? 

 
IW can be reasonable Wo e[pecW a cerWain amoXnW of fair Xse anal\sis for eYer\ sXch noWice. ThaW 

doesn¶W necessaril\ mean Whe sorW of cerWainW\ WhaW ZoXld be reqXired of a coXrW making a deWerminaWion 
WhaW ZoXld ZiWhsWand appeal; bXW iW can inclXde a W\pe of anal\sis WhaW shoXld be enoXgh for obYioXs cases. 
We can e[pecW a noWice sender Wo noW send noWices Zhen Whe Xse is incidenWal backgroXnd inclXsion; Zhen 
an algoriWhm Zas Wriggered b\ an aXdio or Yideo clip noW oZned b\ Whe noWice sender (sXch as a pXblic 
domain Zork Xsed b\ boWh Zorks aW issXe); or Zhen Whe Xse is a clear case of parod\, criWicism, or 
commenWar\. As ​LHQ] ​ has shoZn, aW leasW some consideraWion of fair Xse is reqXired b\ Whe sWaWXWe as 
ZriWWen; iW makes sense WhaW noWices shoXld noW be senW Zhen a reasonable person ZoXld belieYe WhaW Whe 
Xse Zas fair.  
 

* * * * 
 

Once again, Whank \oX for Whe opporWXniW\ Wo WesWif\ aW Whe hearing and append m\ responses Wo 
\oXr qXesWions here. If I can proYide \oX ZiWh an\ more informaWion, please do noW hesiWaWe Wo conWacW me. 
 
BesW regards, 
 
 
SherZin Si\ 
Lead PXblic Polic\ Manager 
Wikimedia FoXndaWion 
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