










































































































































































UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF OKLAHOMA
UNITED STATES COURTHOUSE
200 N.W. 4TH STREET, ROOM 1305
OKLAHOMA CITY, OKLAHOMA 73102

CHAMBERS OF

ROBERT E. BACHARACH
UNITED STATES MAGISTRATE JUDGE January 3, 2013 _

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

I have reviewed the questionnaire submitted to the Senate Judiciary Committee on
January 24, 2012, in connection with my nomination to the Tenth Circuit Court of Appeals.
Incorporating the additional information listed below, I certify that the information contained
in these documents is, to the best of my knowledge, true and accurate.

Q.9

I continue to be a member of the Federal Bar Association’s Chapter Activity Grant
Committee, but I am no longer serving as the chairperson of that committee.

. 12(a
I have written five additional articles:

Robert Bacharach, FBA's Spotlight on Rick Wade, The Federal Bar Association Oklahoma
City Chapter (Nov. 30, 2012). Copy supplied.

Robert Bacharach, FBA s Spotlight on Eva Hixson!, The Federal Bar Association Oklahoma
City Chapter (Aug. 31, 2012). Copy supplied.

Robert Bacharach, Spotlight on Saundra O’Hara, Administrative Manager, The Federal Bar
Association Oklahoma City Chapter (Aug. 16, 2012). Copy supplied.

Robert Bacharach, Spotlight on Ann Baskin, Administrative Assistant to the Clerk of Court
in the Western District of Oklahoma, The Federal Bar Association Oklahoma City Chapter
(July 10, 2012). Copy supplied.
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Robert Bacharach, Spotlight on Cathy Suchy, Case Administrator, Western District of
Oklahoma, The Federal Bar Association Oklahoma City Chapter (Feb. 7, 2012). Copy
supplied.

.12(d
Since my previously-submitted questionnaire, I have given the following presentations:

July 6,2012: Presentation to approximately 50 children for a daycare/preschool, called the
“Childcare Network.” I gave the children a tour of my courtroom and answered general

questions about my role as a judge. I have no notes, transcript, or recording. The sponsor
was the Childcare Network, 4500 East 1-240 Service Road, Oklahoma City, Oklahoma
73135.

September 22, 2012: Invocation at the Reception and Presidential Installation Banquet,
Federal Bar Association 2012 Annual Meeting and Convention. Remarks supplied.

October 18,2012: Presentation at the Investiture of Dean Valerie K. Couch, Oklahoma City
University School of Law. Remarks supplied.

. 13(a
I have presided over two more criminal bench trials that resulted in a judgment.
. 13(b
[ have attached a list of opinions I have issued since my previously-submitted questionnaire.
. 13(c
Certiorari was requested, but denied, in the following cases:
Gibbsv. Astrue, Case No. CIV-05-1189-M (W.D. Okla. Feb. 25,2011), adopted (W.D. Okla.
Mar. 16, 2011), aff’d, Case No. 11-6076, 449 F. App’x 744 (10th Cir. Dec. 1, 2011), cert.
denied, U.S. 132 S.Ct. 1927 (U.S. Apr. 16, 2012).
Winchester v. Jones, Case No. CIV-10-307-R (W.D. Okla. June 3, 2011), adopted (W.D.

Okla. July 6,2011), appeal dismissed, Case No. 11-6175,455 F. App’x 811 (10th Cir. Nov.
15,2011), cert. denied, _U.S. ,132S.Ct. 1919 (U.S. Apr. 16, 2012).
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Whitmore v. Miller, Case No. CIV-10-1409-R (W.D. Okla. Apr. 7, 2011), adopted (W.D.
Okla. July 12,2011), appeal dismissed, Case No. 11-6190, 466 F. App’x 705 (10th Cir. Feb.
23, 2012), cert. denied, _ U.S. _, 133 S. Ct. 240 (U.S. Oct. 1, 2012).

Banks v. Warden, FTC, Oklahoma, Case No. CIV-11-151-C (W.D. Okla. June 23, 2011),
adopted (W.D. Okla. July 13, 2011), aff’d, Case No. 11-6192, 467 F. App’x 777 (10th Cir.
Mar. 9, 2012), cert. denied,  U.S. , 132 S. Ct. 2414 (U.S. May 14, 2012).

Esquivel v. Warden, F.C.I., El Reno, Case No. CIV-11-365-W (W.D. Okla. Aug. 29, 2011),
adopted (W.D. Okla. Oct. 4, 2011), aff’d, Case No. 11-6269, 462 F. App’x 825 (10th Cir.
Feb. 14,2012), cert. denied, _ U.S. ;133 S. Ct. 251 (U.S. Oct. 1, 2012).

The certiorari petition remains pending in this case:

Petty v. Rudek, Case No. CIV-10-1009-W (W.D. Okla. Feb. 7, 2011), adopted (W.D. Okla.
Mar. 23, 2011), appeal dismissed, Case No. 11-6140, 470 F. App’x 713 (10th Cir. July 17,
2012), cert. petition filed, Case No. 12-481 (U.S. Oct. 15, 2012).

Q. 13(f)

When a party objects to a report, the district judge typically determines whether to adopt or
decline my recommendation. The decision to “decline’” my suggested ruling does not operate
as a reversal. But below, I have listed the two instances since my previously-submitted
questionnaire in which a district judge has declined to adopt one of my reports:

First, based on newly-presented arguments, the district judge declined to adopt my report in
Stuart v. Taylor, Case No. CIV-11-869-R (W.D. Okla. Sept. 20, 2012). Opinions supplied.

Second, explicitly declining to address whether my report was correct, the district judge
“decline[d], at this time,” to adopt my report in Moore v. Newton-Embry, Case No. CIV-09-
985-C (W.D. Okla. Apr. 6,2012). Opinions supplied.
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I am also forwarding an updated net worth statement and financial disclosure report as
requested in the questionnaire. I thank the Committee for its consideration of my
nomination.

Yours very truly,

Bot: Poienell.

Robert E. Bacharach
United States Magistrate Judge

cc:  The Honorable Charles Grassley
Ranking Member
Committee on the Judiciary
United States Senate
Washington, DC 20510
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The Federal Bar Association

Oklahoma City Chapter

FBA'S SPOTLIGHT ON RICK WADE

Posted by Judge Robert Bacharach on 11/30/2012

FBA’s Spotlight on Rick Wade

The Federal Bar Association proudly puts its spotlight on Rick Wade, valued member of the court
family in the Western District of Oklahoma.

A native Oklahoman, Rick graduated from Northwest Classen High School and attended Central
State University.

After attending college, Rick went to work at Honeywell until it experienced a major layoff in 1975.
At the same time, the court clerk (Rex Hawks) was wanting to hire a file clerk who wanted to make a

career here. In search of such a person, Mr. Hawks contacted Honeywell’s human relations manager
and, not surprisingly, she recommended Rick.

Of course, Rick thoroughly impressed Mr. Hawks. But Rick’s hiring had to be approved by the chief
district judge, who was the Honorable Fred Daugherty. The problem: 23-year-old Rick Wade sported
long hair and a beard, and Judge Daugherty was not a fan of either one on young men like Rick. So,

Mr. Hawks gently suggested a shave. Fortunately, Rick took the advice and Judge Daugherty was
suitably impressed — and Rick was hired.

In the next 37+ years, Rick was promoted from a file clerk to statistical clerk, to a courtroom deputy
for Judge Chandler, to a courtroom deputy for Judge West, and eventually to his current position as
Operations Manager. Rick fondly remembers all of these roles. But he has special memories of his

time with Judge West. Of Judge West, Rick says: “These were the best years | ever spent. | love that
man like a father.”

The admiration is mutual, for Judge West says about Rick:

http://okcfedbar.org/news-announcements/m.blog/28/fba-s-spotlight-on-rick-wade 12/13/2012
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Rick was my courtroom deputy for many years. | thoroughly enjoyed the opportunity to work
with him, and simply cannot imagine a more capable or effective courtroom deputy.

Ricochet, as | nicknamed Rick, and | share many common values and interests — including
unbounded enthusiasm for the O.U. football team.

Although Rick has not discussed his future plans with me, | have every confidence he will bring

to his future endeavors the extraordinary skill and competence that have made a success of his
every undertaking thus far.

Bob Dennis, the Court Clerk, has similar glowing remarks about Rick:

| don’t think | can ever remember a time when Rick was late getting into the office. He has
always been very punctual and dependable. | think he may have one of the most enviable records
for having the highest accumulated unused sick leave balances in the office.

Rick has been the recipient of many outstanding evaluations, quality step increases and cash
awards over the many years he has worked in the court. He has always conducted himself in a very
quiet and dignified manner and has always been a steady hand at the helm. Rick is known for his
good nature and calm disposition. He has been a loyal and dedicated employee who reflects credit
upon this court and upon this office.

After over 37 years with the court family, Rick is heading to the next chapter in his journeys —
retirement. He began thinking about retirement in the Spring of 2012. At about the same time, Rick
was diagnosed with an aggressive form of skin cancer. Fortunately, doctors detected the cancer early
and were able to remove the melanoma. Today, Rick is cancer-free, but mindful from his scare of the
blessings in his life. Some of his many blessings are his wife Linda and his two daughters (Brandy and
Amy). Rick is also the proud grandfather of five (Brooke, Drake, Isaiah, Jade, and Emma). In his
retirement, Rick plans on spending more time with his precious daughters and grandchildren.

Rick is so proud of them, and we are so proud of Rick! As he begins this wonderful new chapter in
his life, the F.B.A. proudly puts its spotlight on Rick Wade. Farewell, Rick; we are all blessed by your
dedicated service for 37 years.

©2011 The Oklahoma City Chapter of the Federal Bar Association

http://okcfedbar.org/news-announcements/m.blog/28/fba-s-spotlight-on-rick-wade 12/13/2012
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FBA'S SPOTLIGHT ON EVA HIXSON!

Posted by Judge Robert E. Bacharach on 08/31/2012

The Federal Bar Association proudly puts its spotlight on Eva Hixson!

Eva is retiring on August 31, 2012, after 45 years of service as a deputy court clerk. Before joining the
Western District of Oklahoma, Eva spent 20 years as a deputy court clerk for the Oklahoma County
District Court. There she did accounting and docketing and worked on every appeal from the Oklahoma

-

County District Court.

It was during Eva’s service at the Oklahoma County Court Clerk's Office that she met a young law
student who was clerking for Judge Charles Owens. That law student was Bob Dennis. And, when Bob
was appointed Court Clerk in the Western District of Oklahoma, he contacted Eva and encouraged her to
apply. Eva was enjoying work at the Oklahoma County Court Clerk’s Office but, to the federal court’s
good fortune, she applied and joined the Western District of Oklahoma Court Clerk’s office in 1987.
Initially, she joined the office as an intake clerk. Her duties over the next 25 years have expanded, along
with her responsibilities. As a case administrator, Eva works with attorney admissions, fields calls to the
Help Desk, and assists practitioners with electronic case filing.

In Eva’'s 45-year tenure as an assistant court clerk, she has seen extraordinary changes. To Eva, the
biggest change is the development of a paperless filing system in federal court. In 2004, when electronic
case filing was developed, Eva shared responsibility for creation of a menu which served as a framework
for how documents would be filed. Although Eva was somewhat apprehensive at the time about a
paperless filing system, she views the development as a remarkable success.

After 45 years of work as a deputy court clerk, Eva is looking forward to the opportunity for relaxation in
her retirement. Until now, Eva has never spent more than about a week away from work. In her
retirement, Eva will have an opportunity to spend more time with her numerous hobbies — gardening,
sewing, reading, cooking, and shopping for antiques.

Eva has confronted a number of health problems — diabetes, heart problems, and amputation — with
extraordinary grace. Her upbeat attitude is infectious, spreading warmth and joy to everyone in her path.

http://okcfedbar.org/news-announcements/m.blog/28/fba-s-spotlight-on-eva-hixson 12/13/2012
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Chief Judge Vicki Miles-LaGrange says of Eva: "She is always very professional as she goes about her
work and is a very kind person. | will miss what she brings every day to our Court."

Similarly, Judge Robin Cauthron describes Eva as sweet and hard working, always with good humor and
a sweet smile. Judge Cauthron adds that she is inspired by Eva's example.

Bob Dennis says:

| remember when Eva and | first worked together in the Oklahoma County Court Clerk’s Office in the
early 1970s. She then had a reputation among the bench and bar of being one of the most competent
and conscientious employees in the Clerk’s Office at the time. Not only did she have a wide reputation
for being very professional, but she also was known for her charming personality and friendly attitude.
When | later became the U.S. District Court Clerk in the late 1980s, | was delighted when Eva indicated
her willingness to come work in this office. Over the years, Eva has proven to be a superb employee
and an outstanding member of our staff. She has provided a consistent example of maturity,
professionalism and fortitude that all should strive to emulate. When Eva retires in a few days, | will feel
that | have lost an old trusted friend since she and | have worked together for almost my entire working

career.

The Federal Bar Association echoes the apt descriptions by Chief Judge Miles-LaGrange, Judge
Cauthron, and Court Clerk Bob Dennis. We will all miss you, Eval

©2011 The Oklahoma City Chapter of the Federal Bar Association

http://okcfedbar.org/news-announcements/m.blog/28/fba-s-spotlight-on-eva-hixson 12/13/2012
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SPOTLIGHT ON SAUNDRA O'HARA, ADMINISTRATIVE
MANAGER

Posted by Judge Robert Bacharach on 08/16/2012

The Federal Bar Association proudly puts its spotlight on Saundra O’Hara, the Court’'s Administrative
Manager!

' She grew up on a farm in Canute, Oklahoma, with her two
S|sters and one brother. Fhere she learned many life-skills — chopping cotton, feeding the chickens,
working in the garden, and doing whatever needed to be done. From the family farm, Saundra attended
Southwestern Oklahoma State University and Baylor University and ultimately obtained a bachelor's
degree in accounting and a master’s degree in business from Southwest Texas State University (now
Texas State University). While in San Marcos, Saundra worked as a tax accountant and finished her
requirements for the CPA certification. Then she became an accounting instructor at Texas State
University. The following year she and her family moved to lowa when her husband, John, was hired at
the University of lowa as a football coach.

Saundra’s Oklahoma adventures began through happenstance. In 1992, Saundra was working as a
senjor accountant in the Business Department at the University of lowa. John had recently passed away
and she wanted to move to Oklahoma because her mother and two sisters were here. Saundra’s sister
(Judy) learned about a newly created job in the courthouse for a "budget analyst." Judy knew that the
job would be perfect for Saundra and told her about it. Luckily, Saundra applied. Bob Dennis, the Court
Clerk, quickly recognized Saundra’'s exceptional abilities and hired her. Saundra began on August 17,

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-saundra-o-hara-admini... 12/13/2012
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992 » exactly twenty years before her retirement will go into effect.

Saundra enjoys traveling and has had an opportunity to visit 42 of the states. That number will grow
soon because her fiancee, Duane Boardman, is also retired and shares Saundra’s love of traveling.

Saundra has a wonderful family. Her two sons live in Texas, and her daughter resides in Tulsa. Saundra
is also the proud grandmother of seven grandchildren ranging from 17 years old to a 3-month-old.

She has treasured her 20-year service with the Court. Through her extensive work with the budget,
Saundra has had a unique opportunity to see all the phases of the court operations and had the
challenging task of keeping all of the operations afloat with limited funds.

All will miss Saundra, as she is a true professional and exudes warmth and enthusiasm to everyone in
her path. Bob Dennis says of Saundra:

Being one of the first federal courts in the nation to implement the then-new "decentralized budgeting
process” back in 1992, our court was given special authorization by the Administrative Office of the U.S.
Courts to hire a "Budget Analyst" to implement new procedures. Because of Saundra’s superb accounting
background, we hired her for the position and have been very thankful ever since. We got the right

person for the job. Saundra is an excellent e
mployee and exemplifies the values of grace, dignity and elegance. Because of her work ethic,
dedication to duty, and expertise, Saundra has advanced from Budget Analyst to Budget Manager and
ultimately to Administrative Manager. She is a delightful person to work with and she will be sorely
missed by the entire Court family.

The FBA agrees and, for that, puts its spotlight on the Court Family’s Saundra O'Hara. We will miss you,
Saundra!

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-saundra-o-hara-admini... 12/13/2012
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©2011 The Oklahoma City Chapter of the Federal Bar Association
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SPOTLIGHT ON ANN BASKIN, ADMINISTRATIVE
ASSISTANT TO THE CLERK OF COURT IN THE
WESTERN DISTRICT OF OKLAHOMA

Posted by Judge Robert Bacharach on 07/10/2012

The Federal Bar Association proudly puts its "spotlight” on Ann Baskin. Ann has been a part of the Court
Family for over 20 years, having started on June 29, 1992.

Ann is the Administrative Assistant to the Clerk of Court in the Western District of Oklahoma. In this
capacity, Ann takes care of all of theadministrative details in the office and ensures smooth operations
throughout the Clerk’s office. For example, she handles all of the Clerk’s correspondence, manages the
daily docket, opens the mail, processes checks, and maintains the official records of the court, among
other duties.

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-ann-baskin-administrat... 12/13/2012
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» Ann and her husband, Mike, have
three children: Aaron, Sarah, and Monica, all of whom work in the oil and gas industry. Ann and Mike
are also blessed with two grand-children, Hannah (age 12) and Hudson (age 3). For 8 years, Ann and
Mike have taken their grand-daughter on an annual vacation. When their grandson turns 4, he too will be
treated to the annual vacation by Ann and Mike.

Ann has wonderful experience that she brought to the courthouse a littie over 20 years ago. She was an
administrative assistant at Watson McKenzie for roughly 10 years, then worked at Hall Estill for about 2
Y2 years before coming to the Courthouse. She began as the secretary for the Chief Deputy Court Clerk,
Mr. Grant Price. But with Ann's experience and superior performance, her responsibilities have continued
to grow.

Over the last 20+ years, Ann has seen numerous changes in the Courthouse. The biggest change in
Ann’s eyes is the development of electronic filing. Although Ann misses the personal interaction with
manual filing, Ann regards the development of electronic filing as a good thing.

In Ann’s leisure time, she enjoys traveling and has gone on many wonderful trips with her husband.
Some of her favorite destinations include Costa Rica, St. Lucia, Hawaii, and the Caribbean Islands.

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-ann-baskin-administrat... 12/13/2012
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As everyone in the Courthouse knows, Ann always has a huge smile and a wonderful attitude.
Apparently, it comes easy for Ann because she says she loves her job. In particular, Ann says she
particularly enjoys the people who work in the Courthouse.

Mr. Bob Dennis, the Court Clerk, says of Ann:

Ann is not only efficient at what she does, but she does so with a cheerful heart. | have never heard her
say a disparaging word about another person and I've not heard another employee say a disparaging
word about her. She keeps up with everyone’s family life and she is the only one | know who can name
all the spouses, children, and grandchildren of fellow employees as well as remember their birthdays and
other important dates. Ann is a delight to work with and she is one of those key employees who sets the
tone for the whole office’s esprit de corps. In Ann’s world, the office is not an office - it's a family.

As Bob says, Ann is truly a delight and the Court family is so lucky to have her! For that, the Federal
Bar Association puts its SPOTLIGHT on THE WONDERFUL ANN BASKIN.

©2011 The Oklahoma City Chapter of the Federal Bar Association

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-ann-baskin-administrat... 12/13/2012
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SPOTLIGHT ON CATHY SUCHY, CASE
ADMINISTRATOR, WESTERN DISTRICT OF OKLAHOMA

Posted by Judge Robert Bacharach on 02/07/2012

The Federal Bar Association, Oklahoma City Chapter puts its "spotlight" on the eternally
smiling, upbeat Cathy Suchy.

Cathy is the proud mother of three children (Scott Suchy and
wife Kelly; Shannon Peregrin and husband Mark; and Shay Payne and husband Kyle) and the doting
grandmother of eight (Cate and Turner Suchy; Joe, Jack and Drew Peregrin; and Ethan, Emery and Eli
Payne).

Before joining the court family, she worked as the Administrative Assistant to the President, Chairman of

the Board, and Chief Financial Officer for Consolidated Asset Management Company, which is a
subsidiary of First Interstate Bank of Oklahoma, N.A.

She joined the Western District of Oklahoma on January 2, 1990, as an Intake Clerk. In 1996, she was
promoted to the position of Civil Docket Clerk. In 2004, she was promoted again to the position of Case
Administrator. In addition to her work as a case administrator, Cathy retains duties for financial matters.

She has received multiple special service awards and recognition for her outstanding service.

Cathy has loved working at the courthouse. Her favorite thing about working at the courthouse is the
people. She loves the people in the court family and the camaraderie.

Bob Dennis, the Court Clerk, says:
Cathy came to work for the Clerk’s Office in 1990 after a stellar employment career in the banking

community. She was hired initially as an Intake Clerk and later promoted to Case Administrator. Cathy is
a solid and reliable employee who demonstrates exceptional organizational skills. She is an inspirational

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-cathy-suchy-case-admi... 12/13/2012
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"team player" and one of the nicest people you will ¢ en a joy working with Cathy for

the past 22 years.

Alas, Cathy will be retiring at the end of February, 2012. She will miss the courthouse, but is eager to
spend more time with her family. She also plans on volunteering at the Children’s Center in Bethany.

©2011 The Oklahoma City Chapter of the Federal Bar Association

http://okcfedbar.org/news-announcements/m.blog/28/spotlight-on-cathy-suchy-case-admi... 12/13/2012
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INVESTITURE REMARKS FOR DEAN VALERIE COUCH

Good evening. 1 truly appreciate the opportunity to participate in this
wonderful celebration of O.C.U. Law School’s passing of the torch to Dean Couch.
This is a chance to pause and reflect on this great institution’s path, both where
it has been and how it is poised to advance even further in the coming decades.

Alaw school is comprised of many influences and constituencies. U’ltimately;
the person responsible for navigating the Varioﬁs constituencies is the Dean. The
Dean bears not only the ultimate responsibility for the school’s progress, but also
serves as a guide for the multitude of influences within the school.

For over a decade, that role was occupied by a remarkable person, scholar,
friend, and leader — Dean Emeritus Larry Hellman. Today, we celebrate the next
chapter in this school’s development under the leadership of anothef remarkable
person, scholar, and friend — Dean Valerie Couch.

I had the wonderful fortune to meet Dean Couch in 1998. I met her as an
opponent. We represented two parties in a lawsuit that was very contentious
between our clients. Dean Couch was a wonderful advocate, but I quickly learned
that her temperament would never be compromised by the intense emotions of

others. She was, is, and will always be a very gracious person.



In the midst of our litigation, we were both appointed to fill two vacancies as
Magistrate Judges in the Western District of Oklahoma.

[REB: Look at Dean Couch]

In the ensuing 13+ years, Valerie, you and I went from adversaries to
colleagues and to friends. In that process, I have come to appreciate even more
your unique combination of qualities: your extraordinary intellect, your strong
work-ethic, your graciousness, your ability to listen and communicate, and your
judgment.

[REB: Look back at audience]

Dean Couch’s intellect is profound and evident to all who know her. She
graduated in the top 5% of her law school class at the University of Oklahoma, served
as Articles Editor for the law review, and graduated Order of the Coif. Prior to law
school, she earned her bachelor’s and master’s degrees in English Literature. For six
years, Dean Couch served on the Editorial Board for the Federal Courts Law Review.
Dean Couch is quite simply, brilliant. She was brilliant as a lawyer, she was
brilliant as a judge, and she will be brilliant as a law school dean.

Dean Couch’s graciousness and professionalism are also recognized by all
who interact with her. In 2006, the Oklahoma Bar Association bestowed on Dean

Couch the prestigious Neil Bogan Professionalism Award. That award is given to
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a member of the state bar for cohduct, honesty, integrity, and courtesy in a manner
that best represents the highest standards of the legal profession.

Her professio.nalism was also recognized by the state bar association when it
presented her with the Mona Lambird Spotlight Award, which is given to OBA
members for superior leadership qualities and dedication to the advancement of
women in law.

Dean Couchis not only extraordinarily intelligent and gracious, but also atrue
leader. She has served as the President of the Oklahoma County Bar Association, the
William J. Holloway, Jr. Inn of Court, and the Oklahoma City Chapter of the Federal
Bar Association.

She has also served as a wonderful steward of various court committees, such
as the criminal rules committee. |

She initiated and administered the Court’s “CARE” program, which is a
program designed to help individuals on supervised release who are facing difficulties
with addiction.

Dean Couch’s skill as a leader is well known, proven in diverse ways, and is
a testament to her character.

Dean Couch’s skill as a leader is enhanced by her wonderful judgment. I

have seen this judgment exercised in a variety of settings — as an opponent in court,

3



as a colleague, as a friend, and as a judge. Dean Couch enjoys a rare gift — a sense
of how to go about determining the right thing to do in difficult situations.

For 13+ years, | have thought Dean Couch’s professional gifts have served her
remarkably well — in part as a frjend, but more importantly for our community, as
a judge.

These qualities will also serve Dean Couch well in her new role as the symbol
and moderator of the various influences and constituencies that comprise O.C.U.
- Law School.

[REB: Look at Dean Couch]

Valerie, you have performed your various professional roles so well throughout
your adult life. For me, [ have particularly appreciated your role as my friend. In
the last 14 years, I have learned what wonderful friends you and Dr. Joe are. You
are two very special people.

You have been a true source of strength and support for me ever since I met
you some 14 years ago. It has been a privilege to work with you and learn from you.

[REB: Look at audience]

Dean Couch brings her professional gifts wherever she goes, and that is now
to your institution to serve as your partner in continuing along your

extraordinary path.




Dean Couch’s qualities uniquely suit her for this collective pursuit. This
law school, like any great law school, is not so much a melting pot as it is a montage
of divergent and sometimes conflicting vantage-points: law students, faculty,
administrators, alumni, donors, staff, and the community. Each of these
constituencies is distinct and important to a law school’s success. It takes a unique
sort of person and leader to be able to listen to, and blend, these diverse points-of-
view to maximize the school’s potential.

Many people may have the necessary intelligence or may have the work-ethic
or may have the leadership qualities or may have the communicative abilities for
this role. But few people possess all of these traits. Like Dean Hellman, Valerie
Couch does. Thus, the passing of the torch to Dean Couch is the cause for
celebration both for this school and, more broadly, for our legal community.

The celebration is espécially meaningful because Dean Couch has long
shared your passion for the mission of this institution — to train the student body
to carry out its future professional responsibilities in a manner befitting the next
generation. Dean Couch joins your team of administrators and teachers with a

passion for that mission and is enthusiastic about the opportunity to work with all



of you. I can tell you — as someone who already misses the privilege of working
with her — that you too will enjoy the opportunity to share your mission with her.

[REB: Look at Dean Couch]

Congratulations Dean Couch, Joe, Dan, and Ross for this extraordinary
occasion for your family.

[Look at audience}

And, congratulations O.C.U. Law School for this great moment in your long
and celebrated history. This school is poised to navigate the challenges ahead with
the strength of that history and the strength of a remarkable leader — your newly-
invested Dean and my good friend, Valerie Couch. Your history is strong, but your
future is boundless.

Thank you for the opportunity to share in this celebration of your continued

journey under the leadership of Dean Couch.
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THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

JAMES CLIFFORD STUART, )
Plaintiff, ;

V. ; Case No. CIV-11-869-R
JOSEPH TAYLOR, Warden, ;
Defendant. %
ORDER

Before the Court are the Report and Recommendation of United States Magistrate
Judge Robert E. Bacharach entered August 17, 2012 [Doc. No. 38] and Warden Joseph
Taylor’s Objection ‘to the Report and Recommendation [Doc. No. 44]. Pursuant to 28 U.S.C.
§ 636(b)(1)(B), the Court reviews the Report and Recommendation de novo in light of
Defendant’s objection. Defendant asserts that the Magistrate Judge erroneously concluded
that Warden Taylor, the warden of a private prison, Cimarron Correctional Facility, had
custody of Plaintiff James Clifford Stuart, when in fact the Oklahoma Department of
Corrections had custody of him and the state officer having custody of Plaintiff was
Oklahoma DOC Director Justin Jones. Defendant also asserts that the Magistrate Judge
erroneously determined that the writ of habeas corpus ad testificandum was properly directed
to and should have been executed by Warden Taylor when it could only have been directed
to and executed by either the Sheriff of Cherokee County or the Director of the Oklahoma
Department of Corrections. In support of his arguments, Defendant Taylor cites Crowley v.

Jones, 2008 WL 4816531 n.1 (W.D. Okla. Oct. 30, 2008).
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The Oklahoma Department of Corrections bears responsibility for the custody and
supervision of inmates housed in private prisons. See Okla. Stat. tit. 57, § 561(A).
Oklahoma DOC Director Justin Jones was therefore the state officer having custody of
Plaintiff, see Lister v. Jones, 2009 WL 2163514 at n. 1(W.D. Okla. July 10, 2009); see also
Pennsylvania Bureau of Correction v. United States Marshals Service, 474 U.S. 34, 38, 106
S.Ct. 255, 88 L.Ed.2d 189 (1985)(writ of habeas corpus ad testificandum may be properly
directed only to a prisoner’s custodian), to whom the writ of habeas corpus ad testificandum
should have been directed and by whom it should have been executed, although service of
the writ by the Sheriff of Cherokee County was proper. See Okla. Stat. tit. 12, § 1336.
Therefore, Defendant Warden Joseph Taylor’s noncompliance with the writ was not
improper inasmuch as the writ was not properly directed to him.

In accordance with the foregoing, the Report and Recommendation of the Magistrate
Judge [Doc. No. 38] is REJECTED and Defendant Joseph Taylor’s motion for summary
judgment [Doc. No. 31] is GRANTED.

IT IS SO ORDERED this 20™ day of September, 2012.

"ZJ’NKTEB ST \TES nISTRiCTf JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

JAMES CLIFFORD STUART, )

Plaintiff, %
\2 g Case No. CIV-11-869-R
JOSEPH TAYLOR, Warden, ;

Defendant. %

REPORT AND RECOMMENDATION

James Stuart is a state prisoner being housed at a private prison. He collaterally
attacked his conviction, and the state district court ordered a hearing and authorized him to
testify. Thus, the court issued a writ of habeas corpus ad testificandum to the warden of Mr.
Stuart’s prison. The warden did not comply with the writ, preventing Mr. Stuart from
appearing at the hearing. In his absence, the court dismissed Mr. Stuart’s claim. He has now
sued the warden under 42 U.S.C. § 1983, claiming that he violated the federal constitution
by disregarding the writ. The warden moves for summary judgment, arguing that the writ
was a nullity because the issuing court lacked jurisdiction. The summary judgment motion
should be denied.

The Defendant’s Burden on Summary Judgment
The Defendant bears the burden on the motion.! This burden is satisfied when the

defendant shows that there was no genuine dispute on any material fact and that he is entitled

! See Trainor v. Apollo Metal Specialties, Inc., 318 F.3d 976, 982 (10th Cir. 2002).
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to judgment as a matter of law.? In making this determination, “[t]he court views the record

and draws all favorable inferences in the light most favorable to the non-moving party.”

Analysis of the Defendant’s Arguments
The warden’s arguments are based on confusion:
° between a judgment and a writ of habeas corpus ad testificandum,

° between a writ of habeas corpus ad testificandum and a writ of habeas corpus
ad subjiciendum, and

° between service of a writ and its execution.
L The Necessity of Jurisdiction Over the Person Designated to Serve the Writ

The Defendant argues that a writ of habeas corpus ad testificandum can only be
enforced if the issuing court has jurisdiction over the person designated in the document. In
this case, the Defendant’s argument continues, the issuing court (Cherokee County District
Court) lacked jurisdiction over the warden because he was not a named party in the earlier
proceedings or a resident of Cherokee County. The Defendant’s argument is defective
because it erroneously likens a writ of habeas corpus ad testificandum to a judgment.* The

two are different.

2 Fed. R. Civ. P. 56(a).

3 Pepsi-Cola Bottling Co. of Pittsburg, Inc. v. PepsiCo, Inc., 431 F.3d 1241, 1255 (10th Cir.
2005) (citation omitted).

4 See infrap. 4.
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Unlike a judgment, a writ of habeas corpus ad testificandum does not grant a remedy
to any of the parties. Instead, the writ simply facilitates a witness’s appearance in court to
testify when he is incarcerated.

Ordinarily, witnesses are ordered to appear through a subpoena.’ However, a
subpoena can only be enforced if authorities are able to secure the inmate’s temporary release
so that he can appear in court. A writ of habeas corpus ad testificandum allows authorities

to secure the inmate’s temporary release so that he can appear in court.®

5 See Okla. Stat. tit. 22 § 703 (2011) (“The process by which the attendance of a witness
before a court or magistrate is required, is a subpoena.”).

6 See Anderson v. State, 556 P.2d 1010, 1011-12 (Okla. Crim. App. 1976) (stating that the
defendant should have requested writs of habeas corpus ad testificandum, rather than subpoenas, to
obtain testimony by four prisoners); see also Gilmore v. United States, 129 F.2d 199, 202 (10th Cir.
1942) (stating that the object of a writ of habeas corpus ad testificandum “is to direct the custodian
of a desired witness who is incarcerated to bring such witness into court to give testimony™); see
also infra p. 5 & note 17.
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Subpoenas can be served by anyone — regardless of whether the person conducting
service is within the issuing court’s jurisdiction.” The same is true for its functional
equivalent, a writ of habeas corpus ad testificandum.®

The warden’s contrary argument is based on Isenhower v. Isenhower, 666 P.2d 238,
241-42 (Okla. Civ. App. 1983). But this decision simply provides that a court must have

jurisdiction before it can issue a judgment.'®

A writ of habeas corpus ad testificandum does
not constitute a judgment. Instead, this type of writ simply allows the issuing court to

“borrow” the prisoner for a proceeding.!” There is no statute or published decision

Oklahoma law provides:

A peace officer must serve in his county, city, town or village, as the case
may be, any subpoena delivered to him for service, either on the part of the state or
of the defendant, and must make a written return of the service, subscribed by him,
stating the time and place of service without delay A subpoena may, however, be
served by any other person.

Okla. Stat. tit. 22 § 711 (2011); see also infra p. 6 & note 19.

8 See United States v. Garrard, 83 F.3d 889, 893 (7th Cir. 1996) (comparing a subpoena and
a writ of habeas corpus ad testificandum).

? Def.’s Mot. Summ. J. at 4.
1o Isenhower v. Isenhower, 666 P.2d at 241-42.

n See In re Liberatore, 574 F.2d 78, 89 (2d Cir. 1978) (stating that through a writ of habeas
corpus ad testificandum, one jurisdiction can lend its prisoner to another court to answer charges or
to testify); United States v. Poole, 531 F.3d 263, 271-72 (4th Cir. 2008) (stating that a writ of habeas
corpus ad testificandum functions as a loan of the prisoner to another jurisdiction so that he can
appear at a proceeding).
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suggesting that an issuing court must have jurisdiction over the prisoner’s custodian before
he can be issued a writ of habeas corpus ad testificandum.'?
I Teritorial Reach of a Writ of Habeas Corpus Ad Testificandum

The warden also argues that the court can only issue “the great writ” against a
custodian within the county."® This argument reflects confusion between “the great writ” and
a writ of habeas corpus ad testificandum.

There are many types of writs of habeas corpus.'* When a court refers to a writ of
habeas corpus without any further identifiers, it is typically discussing “the great writ,” also
known as a writ of habeas corpus ad subjiciendum."® This type of writ is used to challenge
the legality of a party’s imprisonment.'® In contrast, a writ of habeas corpus ad testificandum

is used to bring a prisoner to court so that he can testify."”

12 See infra p. 6 & note 19.
1 Def’s Mot. Summ. J. at 5.

1 See Ex parte Bollman, 8 U.S. (4 Cranch) 75, 97-99 (1807) (Marshall, C.J.) (identifying the
writ of habeas corpus ad prosequendum, writ of habeas corpus ad testificandum, writ of habeas
corpus ad respondum, writ of habeas corpus ad satisfaciendum, writ of habeas corpus ad
deliberandum, and writ of habeas corpus cum causa or ad faciendum et recipiendum).

15 See Ex parte Bollman, 8 U.S. (4 Cranch) 75, 95 (1807) (Marshall, C.J.) (“when we say the
writ of habeas corpus, without addition, we most generally mean that great writ which is now
applied for; and in that sense it is used in the constitution); see also Pennsylvania Bureau of
Correction v. United States Marshals Service, 474 U.S. 34, 39 n.5 (1985) (referring to the “Great
Writ” as a writ of habeas corpus ad subjiciendum).

16 See Black’s Law Dictionary 715 (Bryan A. Garner ed. 7th ed. 1999).

17 See Black’s Law Dictionary 715 (Bryan A. Gamer ed. 7th ed. 1999); see also suprap.3 &
note 6.
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As the warden argues, many courts say that a judge can only issue a writ of habeas
corpus ad subjiciendum to a custodian within the court’s geographical boundaries.'® But,
there are no published cases — in Oklahoma or elsewhere — to suggest that writs of habeas
corpus ad testificandum are confined to the issuing court’s territory."

Indeed, Oklahoma law expressly provides that a state district court can issue a writ
of habeas corpus to bring a prisoner to testify from “any prison in this state” even when he
is housed “out of the county” in which he is to appear.’’ Under this provision, the state
district court could issue a writ of habeas corpus ad testificandum to bring Mr. Stuart to
testify even though he had been imprisoned in another county.

III.  The Sheriff’s Role in the Execution of Writs

The Defendant says that writs can only be directed to county sheriffs.?! This statement

is inaccurate and confuses service of a writ with its execution.

13 See Spahr v. Swanson, 596 P.2d 549, 550-51 (Okla. 1979), cited in Def’s Mot. Summ. J. at
5.

19 See supra p. 4; see also United States v. Moussaoui, 382 F.3d 453, 466 (4th Cir. 2004) (“It
is . . . clear that a district court can reach beyond the boundaries of its own district in order to issue
a testimonial writ.”); Itel Capital Corp. v. Dennis Mining Supply & Equipment, 651 F.2d 405, 407
(5th Cir. 1981) (adopting “the rule . . . that district courts have the authority to issue writs of habeas
corpus ad testificandum extraterritorially”); Stone v. Morris, 546 F.2d 730, 737 (7th Cir. 1976)
(holding “that a district court has the power . . . to compel production of an incarcerated party or
witness from anywhere in the country through the use of a writ of habeas corpus ad testificandum”);
see also Roev. Operation Rescue, 920 F.2d 213,218 n.4 (3d Cir. 1990) (“District courts have issued
[writs of habeas corpus ad testificandum] in civil proceedings to obtain the presence of prisoners
who are incarcerated outside of the territorial jurisdiction of the district court.” (citations omitted)).

20 Okla. Stat. tit. 22 § 1151 (2011).

4 Def.’s Mot. Summ. J. at 4, 8, 11.
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Prisoners are generally housed in jails or prisons. The jails are run by sheriffs;** the
prisons are run by wardens.”? When a person is housed in a prison, he is subject to the
control of a warden — not a sheriff. Thus, if wardens were powerless to carry out a writ of
habeas corpus ad testificandum, courts would never be able to procure testimony of people
housed in prisons. That cannot be the law — and isn’t.

In Oklahoma, a writ of habeas corpus can be directed to a warden as well as a
sheriff.** Both are authorized to execute writs because they serve as custodians, and a sheriff
or warden has no special role in the matter because of his office. Instead, that role grows out
of a determination of where the inmate is housed. If he is in a jail, the custodian — who is
charged with the execution of a writ of habeas corpus — would be the sheriff. If the inmate
is housed in a prison, as Mr. Stuart was, the warden would be the only person who could
carry out the writ.

This point is illustrated by the clear command of Okla. Stat. tit. 12 § 1334 (2011),

which expressly requires the court to direct the writ “to the officer or party having the person

2 See Okla. Stat. tit. 19 § 513 (2011) (“The sheriff shall have the charge and custody of the jail
of his county, and all the prisoners in the same, and shall keep such jail himself, or by his deputy or
jailer, for whose acts he and his sureties shall be liable.”); Okla. Stat. tit. 57 § 47 (2011) (“The
sheriff, or such person designated by law in his place, shall have charge of the county jail of his
county and of all persons by law confined therein . . . .”).

2 See Okla. Stat. tit. 22 § 980 (2011) (“Duty of sheriff when defendant sentenced to state
prison™).

2 See, e.g., Brooks v. Baltz, 12 P.3d 467, 470 (Okla. 2000).

7
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under restraint.”?® Elsewhere, Oklahoma statutes provide that a writ can be directed to a
sheriff or another person.?® Thus, the Cherokee County District Court could have directed
the writ to the warden rather than the county sheriff.

The Defendant appears to confuse designation of the person assigned to deliver the
writ with the individual responsible for carrying it out. As the Defendant states, a sheriff
serves a writ of habeas corpus by delivering it to the person designated in the document.?’
Here the person to receive the writ — and carry it out — was the warden, Joseph Taylor.
The writ could be, and presumably was, delivered to the warden by the sheriff. But the
sheriff would have had little reason to deliver the writ to the warden if he had not been the
individual designated in the document.

The Defendant’s contrary argument is based on Okla. Stat. tit. 19 § 514 (2011) and
Okla. Stat. tit. 22 § 1151 (2011).2® These sections do not support the Defendant’s legal

position.

2 Okla. Stat. tit. 12 § 1334 (2011).

26 Okla. Stat. tit. 12 § 1336 (2011) (“If the writ be directed to any . . . person [other than the
sheriff] . . . .”), § 1338 (referring to “[t]he sheriff or other person to whom the writ is directed”).

27 See Okla. Stat. tit. 12 § 1336 (2011) (“If the writ be directed to any . . . person [other than
the sheriff], it shall be delivered to the sheriff and shall be by him served by delivering to such
person without delay.”).

2 Def.’s Mot. Summ. J. at 4.
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According to the Defendant, Okla. Stat. tit. 19 § 514 (2011) confines service of writs
to sheriffs.”” As discussed above, Oklahoma law does require service of writs by the
sheriff.*® But Oklahoma law distinguishes between service of a writ and designation of the
person to carry it out.*!

The Defendant also relies on Okla. Stat. tit. 22 § 1151 (2011).>> As the Defendant
points out, this statute prevents liability for escape when the person carrying out the writ
“lodge[s]” a copy of the document with the custodian.”> The Defendant argues that if the
warden had to execute the writ, he would have to “lodge” the writ with himself** To avoid

this anomaly, the Defendant contends that the statute requires the state district court to direct

» Def.’s Mot. Summ. J. at 4, 8, 11.

30 See Okla. Stat. tit. 12 § 1336 (2011) (quoted supra note 27).

31 See supra p. 8.

32 Def’s Mot. Summ. J. at 6-7.

3 Section 1151 provides in pertinent part:

When a writ of habeas corpus shall be issued for the purpose of bringing into court
any person to testify, or the principal, to be surrendered in discharge of bail, and such
principal or witness, shall be confined in any prison in this state, out of the county
in which such principal or witness is required to be surrendered, or to any county in
this state, and there be executed and returned by any officer to whom it shall be
directed, and the principal, after being surrendered, or his bail discharged, or a
person testifying as aforesaid, shall by the officer executing such writ, be returned
by virtue of an order of the court, for the purpose aforesaid, an attested copy of
which, lodged with the custodian, shall exonerate such prison keeper from being
liable for an escape.

Okla. Stat. tit. 22 § 1151 (2011).

34 Def’s Mot. Summ. J. at 7.
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the writ to a sheriff within the county.”® This interpretation would flatly contradict Okla.
Stat. tit. 12 § 1334 (2011), which expressly requires the court to direct the writ “to the officer
or party having the person under restraint.””*®

Asthe Defendant asserts, Okla. Stat. tit. 22 § 1151 (2011) requires the person carrying
out the writ to deliver the document to the custodian.’’ Sometimes the person carrying out
the writ will be the custodian. As the Defendant says, this situation would entail an anomaly
because the person transporting the prisoner would be called upon to give the writ to himself.
That is an oddity in the statute, as the Defendant points out. But this oddity would not justify

disregard of the statutory language in Okla. Stat. tit. 12 § 1334 (2011).

Effect on Access to Courts

The court issued the writ to “borrow” Mr. Stuart so that it could adjudicate his
collateral challenge to the conviction.”® By failing to execute the writ, the warden prevented
Mr. Stuart from testifying. And, the absence of his testimony apparently led to dismissal of
the proceeding.

This dismissal implicates Mr. Stuart’s right of access to the courts. The Supreme

Court has held that a prisoner enjoys a constitutional right of court access to collaterally

33 Def’s Mot. Summ. J. at 7.

3 Okla. Stat. tit. 12 § 1334 (2011) (quoted supra pp. 7-8).

37 See supra note 33 (quoting Okla. Stat. tit. 22 § 1151 (2011)).
38

See supra p. 4 & note 11.
10
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challenge his conviction.” That right encompasses various forms of access. One basic form
of access is the ability to appear in court to testify when it is permitted by the judge.*® The
fact-finder can reasonably infer from the evidence that Mr. Stuart was deprived of this
opportunity by virtue of the warden’s failure to execute the writ of habeas corpus ad
testificandum.*!

The Defendant argues that after the dismissal, Mr. Stuart continued to pursue the
claim by sending the court a notice, letters, and a motion.” The argument is invalid because
the warden has not presented any evidence of these documents and they would not preclude
a factual finding of legal injury from the warden’s failure to execute the writ. When Mr.
Stuart didn’t appear, the court dismissed his claim. The Plaintiff’s unsuccessful efforts to

obtain reconsideration do not remove the potential for injury from the earlier dismissal.

3 Lewis v. Casey, 518 U.S. 343, 355 (1996).

40 See, e.g., Swekel v. River Rouge, 119 F.3d 1259, 1262 (6th Cir. 1997) (stating that the
constitutional right to court access “in its most formal manifestation protects a person’s right to
physically access the court system”).

41 The Tenth Circuit Court of Appeals addressed a similar issue in Lemmons v. Law Firm of

Morris and Morris, 39 F.3d 264 (10th Cir. 1994). There an inmate alleged issuance of a writ of
habeas corpus ad testificandum to testify at a trial in an action in an Oklahoma district court. See
Lemmons v. Law Firm of Morris and Morris, 39 F.3d at 266. According to the prisoner, a
prosecutor prevented execution of the writ and the suit languished as a result. See id. The inmate
alleged that interference with the writ could constitute denial of his constitutional right of court
access, and the Tenth Circuit Court of Appeals agreed. Id. at 266, 268-69. The courtreasoned: “The
writ of habeas corpus ad testificandum . . . manifests a legal determination to allow a prisoner to
testify. Thus, a petitioner’s due process right to have the writ executed according to law necessarily
encompasses an actual right of physical access to the relevant court.” Id. at 268.

42 Def’s Mot. Summ. J. at 10.

11
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The Existence of a “Dangerous Precedent”

The warden also argues that the Court would be creating “a dangerous precedent” by
finding a constitutional violation.” However, this Court is bound by precedents from the
Supreme Court, and that entity has recognized constitutional protection for a prisoner’s
access to the judiciary.* The Defendant is simply mistaken in his view that the Cherokee
County District Court had lacked jurisdiction to issue the writ to a custodian, rather than a
named party, who was outside the court’s geographical boundary.*

Cost and Difficulty of Transportation

In a related manner, the warden complains of the cost and difficulty in executing the
writ.** Oklahoma law recognizes these burdens and accommodates them by requiring

47

reimbursement to the custodian for the cost of his services.” As a result, the warden’s

alleged cost and difficulty would not justify his disregard of the writ.
Summary
As discussed above, the warden has argued that:

L the writ was a nullity because it was directed to a non-party outside the court’s
geographical boundaries and

43 Def’s Mot. Summ. J. at 9-10.

44 See supra pp. 10-11 & note 39.

45 See supra pp. 2-10.
46 Def’s Mot. Summ. J. at 9.

47 See Okla. Stat. tit. 22 § 1151 (2011); see also supranote 33 (quoting a different part of Okla.
Stat. tit. 22 § 1151 (2011)).

12
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o Mr. Stuart was able to send documents to the court in an unsuccessful effort
to obtain vacatur of the dismissal.

These arguments are incorrect as a matter of law. On summary judgment, the Court’s task
isto determine whether these arguments would dictate rejection of Mr. Stuart’s constitutional
claim. The Court should answer in the negative and deny the warden’s motion for summary
judgment.

Notice of the Right to Object

The parties can object to this report and recommendation. To object, the party must
file an objection with the Clerk of this Court by September 4, 2012.* The failure to timely
object would foreclose appellate review of the suggested ruling.*

Status of the Referral

The referral is not discharged.

Entered this 17th day of August, 2012.

Robert E. Bacharach
United States Magistrate Judge

8 SeeFed.R.Civ.P.6(a)(1)(C), 6(a)(6)(A), 6(d), 72(b)(2); 28 U.S.C. § 636(b)(1) (2010 supp.).

9 See Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991).
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

BEVERLY MICHELLE MOORE, )
Petitioner, ;
Vs. ; No. CIV-09-985-C
WARDEN MILLICENT NEWTON- ;
EMBRY, )
Respondent. ;
ORDER

In 2005, Petitioner was found guilty of murder and sentenced to life without the
possibility of parole. Thereafter, the Oklahoma Court of Criminal Appeals (“OCCA”)
modified her sentence to add the possibility of parole after Petitioner filed a direct appeal of
her sentence claiming ineffective assistance of counsel. Petitioner filed a post-conviction
proceeding where she again claimed ineffective assistance counsel due to her attorney’s
failure to present a medical expert, which was ultimately dismissed‘by the OCCA for failure
to attach a copy of the district court’s ruling. Presently, Petitioner seeks relief in federal
court. Consistent with the provisions of 28 U.S.C. § 636(b)(1)(B), this action was referred
to United States Magistrate Judge Robert E. Bacharach. Judge Bacharach entered a Report
and Recommendation (“R&R”) on February 10, 2012, to which Respondent timely objected

and this Court will review de novo.
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The substantive facts and law are accurately set out in the Magistrate Judge’s R&R
and there is no purpose to be served in repeating them yet again. Judge Bacharach concluded
that exhaustion would be futile here in light of the prohibition of filing second and
subsequent post-conviction proceedings in non-capital cases, and, therefore, found that
failure to exhaust state court remedies prior to filing the present action would not be fatal to
Petitioner’s claim.

Respondent raises as a point of contention with the R&R Judge Bacharach’s silence
on the Petitioner’s “cause and prejudice.” (Resp. Br., Dkt. No. 165, at 5.) But, as Judge
Bacharach aptly points out in his R&R, procedural default was not raised in the Respondent’s
Limited Answer. (R&R, Dkt. No. 162, at 6 (“The perceived anomaly implicates the doctrine
of procedural default, rather than exhaustion. Although the Respondent has reserved her

| right to urge procedural default, she has not raised the issue at this stage.” (footnotes
omitted)).)

In response to the Respondent’s objection, the Petitioner argues that she has in fact
exhausted her claim and, if the Court should disagree, that the Petitioner should be excused
from exhausting her claims in the interests of justice.

Setting aside, for now, the correctness of Judge Bacharach’s findings, the Court
instead focuses on the substantial newfound evidence developed in federal court regarding
the Petitioner’s actual innocence, the state attorneys’ persistence that this matter be presented
in state court before continuing with fedefal habeas proceedings, and the importance of
comity and federalism. Considering these factors, the Court concludes that the state courts

should be given an opportunity to address this matter in the first instance. See Granberry v.
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Greer, 481 U.S. 129, 134-35 (1987) (“If . . . the case presents an issue on which an
unresolved question of fact or of state law might have an important bearing, both comity and
judicial efficiency may make it appropriate for the court to insist on complete exhaustion to
make sure that it may ultimately review the issue on a fully informed basis.”).
Accordingly, the Court declines, at this time, to adopt the Report and
Recommendation of the Magistrate Judge, and instead stays the case pending exhaustion of
state remedies. The Motion to Stay. (Dkt No. 166) is MOOT. Within 30 days, Petitioner will
file proof that exhaustion of her state remedies has been initiated, whereupon the Clerk will
administratively close the case pending the final resolution of the state court proceedings.

IT IS SO ORDERED this 6th day of April, 2012.

'ROBIN J. CAUTHRON
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

BEVERLY MICHELLE MOORE,
Petitioner,
Case No. CIV-09-985-C

V.

WARDEN MILLICENT NEWTON-
EMBRY,

N’ N N N N N Na N N N

Respondent.

Report and Recommendation: Exhaustion Issue

Ms. Beverly Moore was convicted of murder and alleges ineffective assistance of
counsel. In a limited answer, the Respondent urges a failure to exhaust state court remedies.
The Court should overrule the Respondent’s exhaustion argument.

The Exhaustion Requirement

Ordinarily, exhaustion requires presentation of the habeas claim to the highest state
court with jurisdiction.! As the Respondent concedes, however, exhaustion is unnecessary
if continued resort to state court would be futile.> Because a return to state court would be

futile for Ms. Moore, she is not required to exhaust state court remedies.

! See Dever v. Kansas State Penitentiary, 36 F.3d 1531, 1534-35 (10th Cir. 1994) (stating that
“[t]he exhaustion requirement is satisfied if the federal issue has been properly presented to the
highest state court” (citation omitted)).

2 See Bearv. Boone, 173 F.3d 782, 784 (10th Cir. 1999); see also Limited Answer on the Issue
of Exhaustion at p. 4 (Jan. 20, 2012).
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The State Court Appeals

The Oklahoma Court of Criminal Appeals considered Ms. Moore’s conviction on two
occasions.

The first time was on direct appeal. There Ms. Moore challenged her sentence solely
on grounds involving an instructional error and ineffective assistance for failure to request
an instruction regarding the limits on parole eligibility.?

The second time was on Ms. Moore’s appeal from the denial of post-conviction relief.
There the Oklahoma Court of Criminal Appeals dismissed the appeai because of Ms.
Moore’s failure to attach a copy of the state district court’s ruling to the petition in error.*

The Petitioner’s Arguments

Ms. Moore argues that exhaustion should be excused in the interest of justice and that
she had fairly presented the habeas claim in state court. If either argument were valid, the
Court would be obliged to overrule the Respondent’s exhaustion argument. In this case,
however, the Court can assume arguendo that exhaustion should not be excused in the
interest of justice and that Ms. Moore had not fairly presented her ineffective assistance claim

in state court. With these assumptions, the federal district court would need to decide

3 Appellant’s Brief at pp. 13-19, Moore v. State, Case No. F-2006-63 (Okla. Crim. App. Sept.
11, 2006).

4 Order Declining Appellate Jurisdiction and Dismissing Petition in Error, passim, Moore v.

State, Case No. HC-2009-33 (Okla. Crim. App. Mar. 9, 2009); see Rule 5.2(C)(2), Rules of the
Oklahoma Court of Criminal Appeals.
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whether any remedies would have remained in state court. That question should be answered
in the negative.
The Respondent’s Arguments
The Respondent argues that Ms. Moore has an available remedy through post-
conviction proceedings in state court and that she is attempting to circumvent the exhaustion
requirement. Both arguments are invalid as a matter of law.
Potential for a Second Post-Conviction Application
The Respondent argues that Ms. Moore could pursue a second post-conviction
application. The undersigned disagrees.
Oklahoma law provides in Okla. Stat. tit. 22 § 1086:
All grounds for relief available to an applicant under this act must be
raised in his original, supplemental or amended application. Any ground
finally adjudicated or not so raised, or knowingly, voluntarily and intelligently
waived in the proceeding that resulted in the conviction or sentence or in any
other proceeding the applicant has taken to secure relief may not be the basis
for a subsequent application, unless the court finds a ground for relief asserted
which for sufficient reason was not asserted or was inadequately raised in the
prior application.’
In the post-conviction application, Ms. Moore claimed ineffective assistance by failure

to present a medical expert to testify that the child had not died from shaking.® For this

claim, Ms. Moore was not able to obtain an adjudication in the state’s highest court only

> Okla. Stat. tit. 22 § 1086 (2011) (footnote omitted).

6 Application for Post-Conviction Reliefat p. 2, Moore v. State, Case No. PC-2008-844 (Okla.
Co. Dist. Ct. Sept. 26, 2008).
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because she had not attached the district court’s ruling to her petition in error.” If Ms. Moore
had properly appealed, she could have avoided the restriction on second or successive post-
conviction proceedings in Okla. Stat. tit. 22 § 1086. Because she did not do so, however, a
second round of post-conviction proceedings would appear futile.

According to the Respondent, the Oklahoma courts could entertain a future post-
conviction application based on an exception for “actual innocence.” For this argument, the
Respondent points to the Court’s earlier conclusion that no reasonable jury would have
convicted Ms. Moore if it had been privy to the aggregate of old and new evidence.’

The argument is invalid because Ms. Moore’s demonstration of actual innocence
would not allow her to avoid the procedural bar in state court. In Oklahoma, the law
expressly allows consideration of a second post-conviction application in capital cases when
the facts to be proven would reflect clear and convincing evidence that no reasonable fact-
finder would have found the applicant guilty in the absence of the alleged error.'® No
comparable provision exists in the statutes governing post-conviction proceedings in non-

capital cases."

7 See suprap. 2.

$ Limited Answer on the Issue of Exhaustion at pp. 4-8, 12-13 (Jan. 20, 2012).

? Proposed Findings of Fact and Conclusions of Law: Timeliness of the Petition, passim (Sept.

7,2011), adopted, Order (Oct. 28, 2011).

10 Okla. Stat. tit. 22 § 1089(D)(8)(b)(2) (2011).

= Oklahoma courts have distinguished between the procedural requirements for post-

conviction proceedings in capital and non-capital cases. See, e.g., Moore v. Gibson, 27 P.3d 483,
484 n.1 (Okla. Crim. App. 2001) (time limitations). For example, the Oklahoma Court of Criminal

4
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The Respondent relies on Slaughter v. Stdte, 108 P.3d 1052, 1054 (Okla. Crim. App.
2005). But that decision involved a death sentence, which triggered the Oklahoma law

authorizing second and subsequent post-conviction proceedings based on a showing of actual

2

innocence.’” The Oklahoma Court of Criminal Appeals has never suggested a similar

exception in non-capital cases.

Alleged “Circumvention” of the Exhaustion Requirement

The Respondent argues:

It seems highly unlikely that the Supreme Court would contemplate that the
exhaustion requirement, reenforced by the Court in [Harringtonv. Richter,
U.S. _, 131 S.Ct. 770 2011)] and [Cullen v. Pinholster, __ U.S. _,131S.
Ct. 1388, 1398 (2011)], could be circumvented by a federal habeas petitioner
simply skipping available remedies in state court and proceeding directly to
federal habeas court. There would be no record that was before the state court
on the merits of the claim but only because the Petitioner failed to present her
claims to the state court; a veritable “Catch-22” at best."

Appeals has adopted two separate forms for post-conviction applications, depending on whether a
death sentence had been imposed. Forms 13.11, 13.11a, Rules of the Oklahoma Court of Criminal
Appeals. The form for non-capital cases includes the following mandatory language:

I realize that I cannot later raise or assert any reason or ground known to me at this
time or which could have been discovered by me by the exercise of reasonable
diligence. I further realize that I am not entitled to file a second or subsequent
application for post-conviction relief based upon facts within my knowledge or
which I could discover with reasonable diligence at this time.

Rule 13.11, Part D, Rules of the Oklahoma Court of Criminal Appeals. The form for capital cases
does not contain similar language. See Form 13.11a, Rules of the Oklahoma Court of Criminal
Appeals.

2 Slaughterv. State, 108 P.3d 1052, 1054 (Okla. Crim. App. 2005).
13 Limited Answer on the Issue of Exhaustion at p. 9 (Jan. 20, 2012).

5
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The Respondent’s argument is immaterial, as the exhaustion requirement is not affected by
the Supreme Court’s alleged perception of an anomaly in the statutes.

As stated above, futility is a recognized exception to the exhaustion requirement.'*
Indeed, elsewhere in her brief, the Respondent acknowledges that “exhaustion of state
remedies is not required where it would be futile to require exhaustion.”"® The Court cannot
disregard the futility of further post-conviction proceedings based on the perceived anomaly
of a procedural windfall for Ms. Moore.

The perceived anomaly implicates the doctrine of procedural default, rather than
exhaustion.'® Although the Respondent has reserved her right to urge procedural default,'”

she has not raised the issue at this stage.'® Thus, the Court has no legal basis to avoid

14 See supra p. 1.

13 Limited Answer on the Issue of Exhaustion at p. 4 (Jan. 20, 2012) (quoting Bear v. Boone,

173 F.3d 782, 785 (10th Cir. 1999)).

16 In a dissenting opinion, Justice Stevens wrote:

The purpose of [the doctrine of procedural default] is to ensure that state prisoners
not only become ineligible for state relief before raising their claims in federal court,
but also that they give state courts a sufficient opportunity to decide those claims
before doing so.

O’Sullivan v. Boerckel, 526 U.S. 838, 853 (1999) (Stevens, J., dissenting). Every member of the
Court agreed with this discussion. See id. at 848 (statement by the six-member majority that it did
not disagree with Justice Stevens’ description of the interplay between exhaustion and procedural
default); id. at 850 (noting that two other justices had joined Justice Stevens’ dissent).

17 Limited Answer on the Issue of Exhaustion at p. 1 n.1 (Jan. 20, 2012).

18 The Petitioner argues that the anticipatory procedural default should be excused in light of

her actual innocence. Petitioner’s Reply on Issue of Exhaustion at pp. 12-13 (Jan. 30, 2012).
However, the Respondent has not raised an issue of procedural default.

6
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consideration of the merits based on Ms. Moore’s responsibility for her misétep in the post-
conviction appeal. If the procedural windfall for Ms. Moore is unfair, as the Respondent
believes, the issue would involve consideration of a procedural default rather than a failure
to exhaust state court remedies.
Summary

The Respondent’s focus on the importance of exhaustion is misguided. She admits
that exhaustion is not necessary when further proceedings in state court would be futile,* and
they clearly would be here. The Respondent believes it would be unfair to allow Ms. Moore
to proceed in federal court without properly presenting her claim in state court. But there is
no cognizable basis to disregard the exhaustion requirement based on the perception of
fairness. The procedural default doctrine is designed to prevent circumvention of state court
remedies, and Ms. Newton-Embry has not raised an issue of procedural bar. The
Respondent’s sole argument, exhaustion, is invalid because further resort in state court would
be futile. As a result, the Court should overrule the Respondent’s limited answer.

Notice of the Right to Object
Any party may file written objections with the Clerk of the United States District

Court, Western District of Oklahoma.*® The deadline for objections is February 27, 2012.%

See suprap. 6.
20 See 28 U.S.C. § 636(b)(1) (2010 supp.).

2 See Fed. R. Civ. P. 6(d), 72(b)(2).
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The failure to file timely objections would result in waiver of the right to appeal the
suggested ruling.?
Status of the Referral
The referral is not discharged.

Entered this 10th day of February, 2012.

Robert E. Bacharact
United States Magistrate Judge

2 See Moore v. United States, 950 F.2d 656, 659 (10th Cir. 1991).

8



	Bacharach Questionnaire Update-WD.pdf
	ADP94AD.tmp
	Listed Securities





