QUESTIONS FOR THE RECORD FROM SENATOR GRASSLEY

“Prohibiting the Use of Deceptive Practices and Vet Intimidation Tactics in Federal
Elections: S. 1994”

Questions for Ms. House

1. Atthe hearing you testified, “We have specificgliyt in place working with your offices ...
language that would ensure that this is not inaddéting political speech.”

a. To which individuals or groups were you referrimgen you used the term
“We”?

Response:The Lawyers’ Committee for Civil Rights Under Lavorked with Common Cause
and others to provide guidance to the offices ofaf@s Schumer, Cardin, and Leahy during the
drafting stages of S. 1994, the Deceptive PracaoesVoter Intimidation Prevention Act of
2011. These are the groups and individuals | wiesning to when | used the word “we” in my
testimony.

b. Please provide copies of all drafts of languagetti@individuals or groups
referenced in your answer to (a) above providetieooffices of any members
of the Senate Judiciary Committee.

Response:Please see attachments for the initial drafts @fdhguage now included in Section
3, Prohibition on Deceptive Practices in Federakckbns, of S. 1994.

2. Atthe hearing, you testified that the bill “endgiehat there’s a limitation on the type of
speech that we're actually regulating, which isgtjrplace, manner.”

a. To which individuals or groups were you referringem you used the term
“We”?

Response:Again, as Public Policy Director at the Lawyers’mittee for Civil Rights Under
Law, my staff and | collaborated with Common Caasd others to provide guidance to the
offices of Senators Schumer, Cardin, and Leahynduhe drafting stages of S. 1994, the
Deceptive Practices and Voter Intimidation Prevan#ct of 2011. These are the groups and
individuals | was referring to when | used the wone” in my testimony.

b. How is possible for a bill that is “actually regtifey” a “type of speech” to be
a time, place, or manner restriction on speech®nist true that S. 1994, in
the words of the Supreme Court’s plurality opinairpage 4 itJnited States
v. Alvarez, “restricts expression because of its messagelass, its subject
matter or its content,” and is therefore a condiaged restriction on speech
and not one based on time, place, or manner?ultgatinue to believe that
S. 1994 is a time, place, or manner based restnictin speech, and is not
content-based, what case law supports your comcl@si



Response:Respectfully, | believe you have misunderstood tajesnent. My
statement regarding “time, place, and manner” waseaence to the model
legislation proposed by the Lawyers’ CommitteeGaril Rights and Common
Cause, which prohibits materially false speechnadigg the time, place, or
manner of an election.

c. If you now conclude that S.1994 in fact is a coteased regulation of
speech, and not one that regulates a type of cotmersupreme Court has
held is permissible under the First Amendment,gityrop. at 5-6, how does
S.1994 satisfy the “most exacting scrutinigl"at 12, that such content-based
restrictions of speech must withstand under thet imendment?

Response:Not all content-based restrictions of speech matssfy “most exacting scrutiny,”
commonly called “strict scrutiny.” IAlvarez v. United Sates, the Supreme Court acknowledged
that “Our prior decisions have not confronted a sueg, like the Stolen Valor Act, that targets
falsity and nothing more.” Plurality op. at 7. i§lstrict scrutiny standard only applies to laws,
like the Stolen Valor Act, that outlaw false speéehtirely without regard to whether the lie was
made for the purpose of material gain.” Pluratipy at 11. As the plurality acknowledges,
“[w]here false claims are made to effect a fraudit is well established that the Government
may restrict speech without affronting the Firsté&mdment.” Id.

Following Alvarez, the Fourth Circuit recently upheld a statute tirahinalized, without more,
“falsely assum[ing] or pretend[ing] to be” a lawfercement officer.United States v. Chappell,

No. 10-4746, slip op. at 2 (4th Cir. Aug. 14, 200Jilkinson, J.). As the Fourth Circuit
explained, “the Supreme Court [itvarez] distinguished the Stolen Valor Act, which
criminalized ‘pure speech,” from a number of cansitbnally permissible statutes that regulate
speech in a manner that ‘implicate[s] fraud or shastegral to criminal conduct.ld. at 13.

Such “statutesilvarez explains, are constitutional because they do rti@e ‘merely restrict

false speech’; they also ‘protect the integrityGafvernment processes’ and ‘maintain the general
good repute and dignity of government servicefitsétl. at 14.

For the same reason, laws like the DPVI that ragukdse speech in a more limited context are
not subject to strict scrutiny. In addition toadske statement, the DPVI requires the showing of
intent to deprive another of the right to vote tigb a misleading statement of material fact.
Under the proposed law, first, the proposed lawireg the statement to baterially false, that
is, it must be either a false endorsement, a f&Eement regarding the time or place of an
election, or a false statement regarding the qoatibns for or restrictions on voter eligibility
(such as false criminal penalties associated witing). Second, the statement must be made
with knowledge of its falsity. Third, the speakeust intend to mislead voters.

Like the law at issue i€happell, the DPVI “has a plainly legitimate sweeghappell, slip op.
at 5, serving the nation’s critical interest indrand fair elections. The restriction here “prtgec
the integrity of Government processes” and “mairgdhe general good repute and dignity of
government service itself.Alvarez, plurality op. at 9 (quoting/nited States v. Lepowitch, 318



U.S. 702, 704 (1943)). The law applies only toegirenade to mislead voters on material facts
and so implicates only unprotected speech. hasefore not subject to the strict scrutiny
standard.

Further, undeAlvarez, laws restricting false speech irrespective aidrar other material gain
are subject to intermediate, not strict scrutitipnderMarks v. United States, 430 U.S. 188, 193
(2977), “When a fragmented Court decides a casenarsingle rationale explaining the result
enjoys the assent of five Justices, the holdingn@fCourt may be viewed as that position taken
by those Members who concurred in the judgmenthemarrowest grounds.” Here, two
Justices concurred, but on the grounds that tHersialor Act was subject to, and could not
withstand, intermediate scrutiny. Concurring d@B.aThe Fourth Circuit ilChappell described
this as the “controlling concurring opinionChappell, slip op. at 16. With the three dissenting
Justices who would hold that no protection appleethe Act, this constitutes five Justices who
would uphold a law on a showing that it met intedmaee, rather than strict scrutiny.

Even if analyzed under strict scrutiny, much ledsrmediate scrutiny, the law would pass
constitutional muster because the government lcasn@elling interest in protecting the right to
vote. InBurson v. Freeman, the Court upheld a provision of the Tennessees@oadhibiting the
solicitation of votes and the display or distrilomtiof campaign materials within 100 feet of the
entrance to a polling place. 504 U.S. 191, 21®2)9 The Court reasoned that the 100-foot
boundary served a compelling state interest inggtotg voters from interference, harassment,
and intimidation during the voting procedsl It clearly follows from this holding that the sta
has a compelling interest in protecting the acaglof voting, which S. 1994 is narrowly
tailored to protect.

3. At the hearing, you testified that “the Departmehdustice has indicated... they support this
type of legislation because it would enable therewery directed in addressing these types
of deceptive tactics and fliers.” | have askedDepartment of Justice for any public
statements it has made in support of S. 1994. uBm2) 2012, the Department provided me a
copy of a letter on this subject, issued on thatesdate, that they had sent to Chairman
Leahy.

a. On what basis were you able to make on June 2@,20& statement that
“the Department of Justice has indicated ... theysuphis type of
legislation....”?
Response: This was based on statements by the Attorney Getheriag his speech at the LBJ
School of Public Policy in December of 2011.

b. Please provide copies of any documents, commuaitator records of
conversations that form the basis for your testiynhiat the Department of
Justice had indicated support for legislation samib S. 1994 prior to July 2,
2012.

Response:Please see the copy of the Attorney General’'s $pleeated at -
http://www.justice.gov/iso/opa/ag/speeches/201 5faepch-111213.html




4. You raised concerns about the inability of fedéal to address allegations of so-called
deceptive statements in connection with the re@éstonsin recall election.

a. If enacted, would S. 1994 cover any conduct by aaywt acting under
color of law in connection with a state electiorwihich no federal
candidate appeared on the ballot?

ResponseNo. As federal law, S. 1994 would only apply teations in which federal
candidates are on the ballot.

b. If not, why would S. 1994 be relevant to such etets?

Response:| cited the Wisconsin recall election on June 8,2t highlight recent examples of
deceptive practices in order to demonstrate thatitslue is a very real and ongoing problem,
and will threaten the integrity of the electionuks this November. | also chose to focus on the
Wisconsin recall to demonstrate that current statéfederal laws fail to address deceptive
practices. For example, Wisconsin law provides timo person may personally or through an
agent, by abduction, duress, or any fraudulentagear contrivance, impede or prevent the free
exercise of the franchise at an electibiyit the definition of a “fraudulent device or
contrivance” has not been clarified through statuto case law. Additionally, Wisconsin law
addresses false statements about candidates thamigtute prohibiting false representation
“pertaining to a candidate or referendum whicmtemded or tends to affect voting at an
election,” but does not address the time, place,raanner of voting. Further, no remedy
currently exists at the federal level to effectivatidress deceptive election practices. Passing
S. 1994 would be an important step in implemengirayisions to combat deceptive practices,
and we hope that Congressional action will theluerfce states to pass similar legislation.

c. If so, on what basis does Congress have the cotistial authority to
regulate conduct by individuals not acting colotasf in connection with
elections in which only state candidates appedherballot, unless the
matter involves fraudulent registrations or votingnoncitizens?

ResponsePlease see response to question 4a.
d. If so, how do you account for the conclusion to¢batrary that is
contained on page 7 of the Department of Justiceudlla “Federal

Prosecution of Election Offenses”?

ResponsePlease see response to question 4a.

L Wis. STAT. § 12.09 (West, Westlaw through 2011 Act 286, published April 26, 2012).

% COMMON CAUSE & THE LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW, DECEPTIVE ELECTION PRACTICES AND VOTER
INTIMIDATION: THE NEED FOR VOTER PROTECTION 19 (2012).

® Wis. STAT. § 12.05 (West, Westlaw through 2011 Act 286, published April 26, 2012); COMMON CAUSE ET AL., supra
note 1.



5. According to the Department of Justice Manual, ‘@ratl Prosecution of Election Offenses,”
page 36, current federal law, 18 U.S.C. 594 and &C. 19739g-10(1), already prohibit
intimidation of voters in federal (including mixedlections.

a. Why is enactment of S.1994 necessary in light efdinrent statutory
prohibition of this conduct?

ResponseS. 1994 would cover a broader range of decepteetieh practices than either 18
U.S.C. 594 and 42 U.S.C.19739gg-10(1). The lango&d& U.S.C. 594 institutes criminal
penalties of one year imprisonment, a fine, or fotlany person who “intimidates, threatens,
coerces, or attempts to intimidate, threaten, era®’ any other person for the purpose of
influencing his or her vote for a federal candidatés the Department of Justice Manual,
“Federal Prosecution of Election Offenses,” notks,operative words are “intimidates,
threatens, or coerces” in this stattit€hese words indicate that the statute coversrthat

are intended to raise a voter's fear of loss ibhehe does not cast a ballot for the preferred
candidate of the perpetrator of the deceptive jm@&tIndeed, as the DOJ Manual further
highlights, the legislative history of Section S8dicates that “Congress intended Section 594 to
apply when persons were placed in fear of losimgeghing of value for the purpose of
extracting involuntary political activities.”Thus, Section 594 does not cover practices that
provide voters with misleading information, suchdaseptive flyers or robocalls, because they
do not create a fear of loss among voters.

Further, 42 U.S.C. 1973gg-10(1) imposes a pendliypdo five years imprisonment or a fine for
any person who “knowingly and willfully intimidatgthreatens, or coerces” or attempts to do so,
another person for registering to vote, assistihgropersona in voting, or exercising his or her
right to vote. Again, the language “intimidatdsglatens, or coerces” contained within 42
U.S.C. 1973gg-10(1) would apply only to deceptivactices which place direct pressure on a
voter, and not deceptive practices which insteadagpmisleading information.

Instead, S. 1994 contains language that wouldesilsompass misleading practices. Sections
3(a)(2)(A)(i), 3(a)(3)(A)(ii), and 3(b)(1)(C) dintly address misleading practices. Further, the
language of Section 3(a)(4), stating that “[n]osoer. . . shall corruptly hinder, interfere with, o
prevent another person from voting, registeringdte, or aiding another person to vote or
register to vote” in a federal election also wocddver misleading as well as explicitly coercive
deceptive election practices. Without this braatuage, perpetrators who spread misleading
flyers, organize deceptive robocalls, or othervpisgpagate false information about elections
will go unpunished, disenfranchising millions of Ancans on Election Day.

b. Overruling the recommendations of career prosesu@epartment of
Justice political appointees refused to prosecusbers of the New
Black Panther Party on charges of voter intimidatioviolation of
existing federal law. Given that the Departmefises to use the voter

*18 U.S.C. 594 (West, Westlaw through P.L. 112-139 approved June 27, 2012).

> UNITED STATES DEPARTMENT OF JUSTICE, FEDERAL PROSECUTION OF ELECTION OFFENSES 57 (2007).
® See id.

7 Id. (citing 84 CONG. Rec. 9596-611 (1939).



intimidation statutes already on the books, andidestified no
inadequacy in those laws as a purported justiboafdr its failure to bring
the prosecution against the New Black Panthers,shioyld the
Department be given new authorities to prosecutervotimidation?

Response:Congress is charged with supporting the Departroedastice in fulfilling the
agency’s mission. The deceptive election practrdeish would be prohibited under S. 1994
will significantly increase the ability of the D@3 fulfill its mission in assuring the integrity
of our elections and prosecute individuals or oizitions who seek to undermine the
vitality of our democracy.

6. According to the Department of Justice Manual, ‘@ratiProsecution of Election Offenses,”
page 38, 18 U.S.C. 241 already permits federalgauggons of schemes to intimidate voters
in federal or mixed elections as well as to jarepébne lines of a political party that were
used to get out the vote. The same manual, pagadés that section 241 applies to
“providing false information to the public — or arficular segment of the public — regarding
the qualifications to vote, the consequences ahgah connection with citizenship status,
the dates or qualifications for absentee voting,date of an election, the hours for voting, or
the correct voting precinct.” Why is enactmentoi994 necessary in light of the current
statutory prohibition of this conduct?

Response:Section 241 contains several shortcomings that lisieffectiveness in combating
deceptive election practices. First, a suit urgkstion 241 can only be brought if “two or more
persons” are engaged in a conspiracy to injureregsp threaten, or intimidate” any person in the
exercise of their right to vofe Therefore, Section 241 cannot be used as adoprbsecuting
perpetrators of deceptive practices when theralig sufficient evidence against one individual
to bring a case. S. 1994 would allow the proseoudf individuals who have been engaged in a
deceptive practice. Additionally, as the Departtridrdustice Manual notes, not all deceptive
practices, including bribery, are covered underdnguage of Section 241, but would be
covered under S. 1994Finally, Section 241 does not permit a voterriadpa private cause of
action when they feel that their voting rights h&meen infringed upon by a deceptive practice,
which would be implemented in Section 3(b) of S4.99

7. According to the Department of Justice Manual, ‘@ratiProsecution of Election Offenses,”
page 80, 2 U.S.C. 441(h) “prohibits fraudulentlgresenting one’s authority to speak for a
federal candidate or political party.” Why is etraent of S.1994 necessary in light of the
current statutory prohibition of this conduct?

Response:Section 441(h) of Title 2 of the U.S. Code, althowgvering statements providing
false information about the standpoint of a canidea political party, does not cover misleading
statements about elections, which will be includader S. 1994.

8. S.1994 criminalizes a range of false statementsthven successful in dissuading voters from
voting and whether the statements are made in@abln private. In its recedtivarez

¥ 18 U.S.C. 241 (West, Westlaw through P.L. 112-139 approved June 27, 2012).
° UNITED STATES DEPARTMENT OF JUSTICE, supra note 5, at 39.



decision, the plurality opinion stated, at page“P&rmitting the government to decree this
speech to be a criminal offense, whether shouted the rooftops or made in a barely
audible whisper, would endorse government authtsigompile a list of subjects about
which false statements are punishable. That govental power has no clear limiting
principle. Our constitutional tradition stands iagathe idea that we need Oceania’s
Ministry of Truth.” To what extent does this stant render S.1994 in its current form a
violation of the freedom of speech protected byRhst Amendment?

Response:The cited statement is not relevant to the congiitality of S. 1994 because the
speech prohibited by the law at issuéiwarez is far different from the speech prohibited by S.
1994, both in substance and effect. “The [StolaioWAct] seeks to control and supprels

false statements on this one subject in almostléss times and settings.” Plurality op. at 10-11
(Emphasis added.) As explained above in respan@aiestion 2c, the DPVI is far narrower and
captures only unprotected speech. First, the meghéaw requires the statement tanaerially
false, that is, it must be either a false endorsgnaefalse statement regarding the time or place
of an election, or a false statement regardingjtiadifications for or restrictions on voter
eligibility (such as false criminal penalties asated with voting). Second, the statement must
be made with knowledge of its falsity. Third, $meaker must intend to mislead voters. And
unlike the speech addressed in the Stolen ValartAetfalse statements at issue in S. 1994 will
result in an irreparable harm to voters by depguimem of the fundamental right to vote — once
the opportunity to cast a ballot is lost due talad statement, it is lost forever. The harm is
equally harmful whether the false statement is maghiblic or private.

9. S.1994 criminalizes speech that is not made tamhtéinancial benefit. In its recent
Alvarez decision, the plurality opinion stated at page“Were the Court to hold that the
interest in truthful discourse alone is sufficiemsustain a ban on speech, absent any
evidence that the speech was used to gain a niadviantage, it would give government a
broad censorial power unprecedented in this Coaad®s or in our constitutional tradition.
The mere potential for the exercise of that povestsa chill, a chill the First Amendment
cannot permit if free speech, thought, and diseare to remain a foundation of our
freedom.” To what extent does this statement neBdE994 in its current form a violation of
the freedom of speech protected by the First Amemdtn

ResponseThe cited statement does not render S. 1994 atiginlaf freedom of speech. The
passage does not stand for the proposition thatadial benefit must be realized for false
speech to be unconstitutional. Indeed, there ameenous examples of unprotected speech
where the harm to be protected against is not éiiaam nature, many of which were
enumerated by the plurality. Some obvious exampldade obscenity, defamation, and
incitement. See plurality op. at 5. The plurality also clearly tigyuished between statements
effecting fraud and those made to secure monagtingtclearly that both may be regulated:
“Where false claims are madedibect a fraud or secure moneys or other valuable considerations
... itis well established that the Governmeny messtrict speech without affronting the First
Amendment.” Plurality op. at 11 (emphasis addéld)e Court was simply making the point that
there must usually be some cognizable harm foe fgpgech to be prohibited. This is reinforced
by the Fourth Circuit’'s recent decision@mappell, discussed above in response to Question 2c.
In that case, the court upheld a law banning ingr&son of police officers that contained no



financial benefit requirementSeeid., slip op. at 2-4. In the cited statement, the€was using
the gain of a material advantage as one such exanijearly, protecting the right to vote is a
legitimate goal that the government may legislatprbtect. See Alvarez, plurality op. at 9
(describing legitimacy of laws that “protect théeigrity of Government processes” and that are
directed at “maintaining the general good reputédignity of government service itself”).

10.S.1994 requires no showing of harm before the rsiatés at issue can form the basis for a
criminal prosecution. The plurality opinion Atvarez, page 13, stated that “[tjhere must be a
direct causal link between the restriction impoaed the injury to be prevented.” To what
extent does this statement render S.1994 in itecuform a violation of the freedom of
speech protected by the First Amendment?

ResponseThe cited statement is from the plurality’s diseosof whether the Stolen Valor Act
could withstand strict scrutiny, not whether it veambject to it. Specifically, the Court was
explaining the requirement under strict scrutingtthhe Government’s chosen restriction on the
speech at issue be ‘actually necessary’ to acliisweterest.” Plurality op. at 13. As discussed
at length above, particularly in response to Quoesgc, the DPVI would not be subject to strict
scrutiny, and therefore the cited statement isappticable.

Moreover, even if strict scrutiny applied (or asnere likely, for the reasons discussed above in
response to Question 2c, intermediate scrutingyetis a direct causal link between the
prohibition on deceptive election information can&l in DPVI and the injury to be prevented:
voters losing the opportunity to vote by innocesliance on those false communications. There
is ample evidence demonstrating this causal linkénfindings section of S. 1994 which shows
how voters are harmed by false election information

11.0ne of the reasons that the Supreme Court struek doe Stolen Valor Act as violative of
the First Amendment was an absence of a showirigtheter-speech would not work to
remedy the false speech at issudlvarez. The plurality opinion stated at page 15, “The
remedy for speech that is false is speech thatiés tThat is the ordinary course in a free
society.” And Justice Breyer in his concurrendgage 10, expressly agreed with the
plurality that “in this area more accurate inforraatwill normally counteract the lie.” Why
is counter-speech by political opponents of thdsgad to have made the false statements at
issue in S.1994 not an effective alternative tmaralizing the making of those statements?
Are these statements relevant in analyzing thetitatignality of S.1994 on First
Amendment grounds?

ResponseThese statements are not relevant in analyzingdhstitutionality of S. 1994 on

First Amendment grounds. They were made in thessoaf the Court’s review of whether the
Stolen Valor Act met the requirement of strict $icryithat the Act be necessary to the
government’s stated interest, plurality op. atdihe requirement of intermediate scrutiny that
the government’s object can be met in a less beaiar way, concurring op. at 8-9. As
discussed above in response to Question 2c, thd @BMd not be subject to either.

Further, as explained @happell, counterspeech is not capable to achieve the Goment’s
interest in all cases. Slip op. at 15-16. In #risa, counter-speech would simply not be



sufficient to counteract the false information; ewne citizen not hearing the counterspeech and
SO attempting to vote a day late would be too martye plurality inAlvarez made clear that

“any true holders of the Medal [of Honor] who hashid of Alvarez’s false claims would have
been fully vindicated by the community’s expressidroutrage.” Plurality op. at 17. Here, any
persons misled by the regulated false statemetat®ither casting a vote for the wrong
candidate or losing their votes altogether couldb®ovindicated by any amount of community
outrage. As noted in Justice Breyer’s concurrefjga,the political arena a false statement is
more likely to make a behavioral difference .”. Concurring op. at 9. The behavioral
difference made by those who hear false claimsilfany awards is not remotely comparable to
those who hear false claims of election datesjrmaplbcations or of fake candidate
endorsements.

Further,post facto correction alone, though a helpful and necessauptermeasure, is not by
itself adequate to counter the invidious harm e@dly the lie. There is no way to know
whether the correction ever reached the voter,oamice polls close on Election Day there is
nothing that a victim of deceptive election praetican do; that person has lost his or her vote
and that loss cannot be recovered or remedied.

12.S.1994 would require the Attorney General, uporiof a credible report of the
dissemination of certain materially false infornoatito communicate “accurate” information
to “correct” the false information. lAlvarez, the plurality opinion stated, pages 16-17,
“Society has the right and civic duty to engagepen, dynamic, rational discourse. These
ends are not well served when the government deekshestrate public discussion through
content-based mandates....Only a weak society nema@srgnent protection or intervention
before its resolve to preserve the truth.” Do gguee with this statement? To what extent
does it bear on the constitutionality of the “caotiree action” provisions of S.19947?

ResponseThese statements are not relevant in analyzingdhstitutionality of S. 1994 on

First Amendment grounds. They were made in thessoaf the Court’s review of whether the
Stolen Valor Act met the requirement of strict $icryithat the Act be necessary to the
government’s stated interest. Plurality op. at AS.discussed above in response to Question 2c,
the DPVI would not be subject to strict scrutiny.

As to the statement ilvarez, | agree with the first part and disagree withdkeond part as it
relates to the corrective action provision of 4.9 Empowering the Attorney General to give
voters accurate election information does not, yvew, evince the weakness of those voters or
of American society.

13. Justice Breyer’s concurrenceAivarez may also bear on the constitutionality of S.198ie
stated at page 3, “[A]s the Court has often saie tlhreat of criminal prosecution for making
a false statement can inhibit the speaker from ngpkue statements, thereby ‘chilling’ a
kind of speech that lies at the First Amendmeng¢arh” Do you agree? If so, how does his
statement relate to S.1994?

Responsel agree with Justice Breyer’s statement. Howether DPVI does not implicate
speech regulated by the First Amendment, for taeaes described above in response to



Question 2c. Moreover, the limitations within BBVI requiring a knowingly false statement
made with the intent to abridge the right to vatevide an adequate safeguard against the
chilling of true speech.

14. Justice Breyer professed concern inAligarez concurrence about false statement statutes
that gave government the broad power to proseaigiyf without more. He voiced concern
on page 5 that such statutes may lead “those wehargropular [to] fear that the government
would use that weapon selectively.” Do you belithag such a concern is applicable to
S.19947? If not, why not?

Response:| do not believe that statement applies here.t,Rlie DPVI does not give the
government power to prosecute falsity without mdsecond, Justice Breyer was discussing
laws that criminalize statements “made for betteiooworse motives, made thoughtlessly or
deliberately, made with or without accompanyingmmar Concurring op. at 5. None of these
statements apply to the DPVI, that regulates opgesh where the speaker “knows such
information to be materially false; and . . . has intent to mislead voters, or the intent to
impede, hinder, discourage, or prevent anotheioperesm exercising the right to vote in an
election.” S. 1994 at 9.

15. Justice Breyer'&lvarez concurrence noted at page 5 that other falsens¢atestatutes “tend
to be narrower than the statute before us, inttiet limit the scope of their application,
sometimes by requiring proof of specific harm teritifiable victims; sometimes by
specifying that the lies be made in contexts incltd tangible harm is especially likely to
occur; and sometimes by limiting the prohibited lie those that are particularly likely to
cause harm.” And he added,, that fraud statutes “typically require proof of a
misrepresentation that is material, upon whichvibem relied, and which caused actual
injury.” Do these statements have any bearingherconstitutionality of S.1994 as
introduced? If not, why not?

ResponseThese statements do have bearing on the constititypof S. 1994, in that the

DPVIl is a limited statute in the manner describgdstice Breyer, not unlimited in the manner
of the Stolen Valor Act. The DPVI limits the scopfeits application to contexts in which a
tangible harm is especially likely to occur — tigtthe loss of the right to vote — and to thoss li
particularly likely to cause that harm. It doess thy requiring materially false statements, that
the speaker knows to be materially false, anddhlemade with the intent to mislead voters or
impede another person from exercising the rightote. The DPVI is therefore narrower on its
face than the law upheld by the Fourth Circuit agia challenge based Atvarez. See

Chappéll, slip op. at 2-4.For these reasons, among others, the DPVI is pé¢siuto the same
strict scrutiny analysis as the Stolen Valor Adbjet is without any comparable limitations.

16. Justice Breyer'@\lvarez concurrence, pages 7-8, recognized that whersa &htement
statute applies only to “knowing and intentionaisaaf deception about readily verifiable
facts within the knowledge of the speaker, ... [thégjuc[es] the risk that valuable speech is
chilled. But it still ranges very broadly. Andathbreadth means that it creates a significant
risk of First Amendment harm.” Do these stateméitge any bearing on the
constitutionality of S.1994 as introduced? If nehy not?
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ResponseThese statements have bearing on the constituitipoélS. 1994, by demonstrating

its constitutionality through its distinctions fraitme Stolen Valor Act. The limitations on S.
1994, far more stringent than those on the Stol@lonAct, ensure little to no chance that
valuable speech is chilled. The DPVI does notdefhvery broadly,” as the Stolen Valor Act
did, because it regulates highly specific falséualcstatements made within a prescribed period
of time and with the intent to harm voters and depthem of their right to vote. For these
reasons, among others, the DPVI is not subjed¢tdsame strict scrutiny analysis as the Stolen
Valor Act.

17.Justice Breyer noted in 8varez concurrence, page 8, that for false statementsipted
by statutes that apply in the political context{tfaugh such lies are more likely to cause
harm, the risk of censorious selectivity by proseriis high.” Additionally, he noted that in
applying such statutes in the political contextete remains a risk of chilling that is not
completely eliminated bynensrea requirements; a speaker might still be worriedutbo
beingprosecuted for a careless false statement, even if he doelawe the intent required to
render him liable. And so the prohibition may Ippleed where it should not be applied, for
example to bar stool braggadocio or, in the palitarena, subtly but selectively to speakers
that the Government does not like.” Do these statés have any bearing on the
constitutionality of S.1994 as introduced? If nehy not?

Responself the suggestion is that deceptive election infation constitutes “political speech,”
these questions have little bearing on the conistitality of S. 1994. False factual statements
made about the time or place of an election ornapti@lifications are not, in my view, the kind
of “political context” contemplated by the quoteaissage. That the false election information
simplyrelatesto an election is a red herring and does not carnlierfalse election information
into “political speech.” Even if considered asrgewithin made within the “political arena’,”
the DPVI is more than adequately restricted: lurezs a speaker to make materially false
statements, that the speaker knows to be matefaéddlg, and that are made with the intent to
mislead voters or impede another person from esiagthe right to vote. The Stolen Valor Act
had no comparable restrictions, and these resingtare sufficient safeguard against the
potential effects Justice Breyer describes.

18. Justice Breyer stated in Mévarez concurrence, page 9, “In the political arena aefals
statement is more likely to make a behavioral défifee (say, by leading the listeners to vote
for the speaker) but at the same time criminalgeogon is particularly dangerous (say, by
radically changing a potential election result) aadsequently can more easily result in
censorship of speakers and their ideas.” Doesthtement have any bearing on the
constitutionality of S.1994 as introduced? If nehy not?

ResponseThis statement has some bearing on the constialiigiof S. 1994, in that it
highlights how carefully balanced and thereforestibationally sound the proposed law is. The
false statements regulated by S. 1994 are undgrikély to make a behavior change by, for
example, convincing voters that the Election Dag Wednesday instead of a Tuesday and
therefore permanently depriving them of the rightote. At the same time, it is carefully
limited to false statements of material fact sustime, place, and manner of holding elections
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and the endorsement of other figures. The linutetiof S. 1994 demonstrate its careful balance
of the concerns expressed by Justice Breyer.

19. Section 3(b) of S.1994 creates a private rightotiba, which creates a “civil action for
preventive relief, including an application in aitéd States district court for a permanent or
temporary injunction, restraining order, or othetey.”

a. Does section 3(b) permit a United States distacircthat finds that an
individual or entity may have committed or may bewat to commit a
violation of subsections (b)(2), (b)(3), or (b)(#),issue an order restraining
that individual or entity from committing any futiviolations of those
provisions so as to prevent any such future viotet? If not, why not?

Response :Section 3(b) of S. 1994 amends 42 U.S.C. § 1971Joder current 42 U.S.C. §
1971(c), "the Attorney General may institute fog thnited States, or in the name of the United
States, a civil action or other proper proceedorgpfeventive relief, including an application for
a permanent or temporary injunction, restrainirdgoyor other order." Section 3(b) of S. 1994
neither enlarges nor shrinks the remedies thatlmagought from a United States district court,
but merely allows a private civil action to seeklsan order.

b. Would such an order constitute a prior restrainspeech? If not, why not?
Response An order issued under Section 3(b) of S. 1994ubinca private civil action

implicates the same speech rights as through @&madaostituted by the Attorney General of the
United States, and so such an order is not affdtede amendment cited above.

c. If so, why would such an order be consistent whith Eirst Amendment
guarantee of freedom of speech?
Response An order issued under Section 3(b) of S. 1994ublinca private civil action

implicates the same speech rights as those imptidatan action instituted by the Attorney
General of the United States, and so such an oataffected by the amendment cited above.
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Common Cause/Lawyers’ Committee
MODEL DECEPTIVE PRACTICES STATUTE

Section 1. Short title.
This act shall be known and may be cited as theeptve Practices and Voter Intimidation Prevention

Act’

Section 2. Declar ation of Policy

The General Assembly finds and declares as follows:

(1) Deceptive practices, which are the intentionaletigsation of false or misleading information
about the voting process with the intent to prewneligible voter from casting a ballot, have
been perpetrated in order to suppress voting, idéita the electorate, and skew election results.

(2) This type of voter suppression often goes unadddeisg authorities and perpetrators are rarely
caught. New technology makes the spread of ttase information campaigns particularly
widespread and egregious through the use of rolspesdctronic mail, and other new social
media such as Facebook, Twitter, and microblog iteshs

(3) The right to vote is a fundamental right and thenpeded exercise of this right is essential to the
functioning of our democracy.

(4) Those responsible for deceptive practices andairafforts must be held accountable, and civil
and criminal penalties must be available to puaisypne who seeks to keep voters away from
the polls by providing false information.

(5) Moreover, this State’s government must take a prgcacole in correcting such false information
and preserve the integrity of the electoral procassist voters in exercising their right to vote
without confusion and provide correct information.

Section 3. Thelaw isamended to read:

(1) It shall be unlawful for any person within 90 ddefore an election:

A. Intentionally communicate or cause to be commuadtaly any means
(including written, electronic, or telephonic commizations) materially false
information regarding the time, place, or manneartlection, or the
qualifications for or restrictions on voter elidityi (including any criminal
penalties associated with voting, voter registraitatus or other) for any such
election with the intent to prevent a voter froneeising the right to vote in
such election, when the person knows such infoonas false.

B. Make to the public, or cause to be made to theipubimaterially false statement
about an endorsement if such person intends teatsiny voter and knows
that the statement is false.

(2) Immediately after receiving a credible report conggg materially false information described in
subsection (1) or is otherwise aware of false miron described in subsection (1), the
[Attorney General or other chief law enforcemeritcid] designated by the Attorney General]
shall investigate all claims and [the Attorney Gaher other chief law enforcement official
designee .or Secretary of State] shall undertdleffactive measures including where available
public service announcements, emergency alertragstand other forms of public broadcast,



Common Cause/Lawyers’ Committee
MODEL DECEPTIVE PRACTICES STATUTE

necessary to provide correct information to vosdfscted by the deception, and refer the matter
to the appropriate federal, state, and local atitesifor civil and criminal prosecution.

a. The Attorney General shall promulgate regulatiomscerning the methods and means of
corrective actions to be taken under paragraph (2).

b. Such regulations authorized by (2)(a) shall be gezl in consultation with civil rights
organizations, voting rights groups, State andlleksction officials, voter protection
groups and other interested community organizations

(3) Definitions
a. For purposes of this Section, an election is aiggngrimary, run-off, or special election
held for the purpose of nominating or electing adtdate for the federal, state, or local
elected office.
b. For purposes of this Section, a statement aboahdarsement is materially false if:

i.  In an upcoming election, the statement statesatlsaecifically
named person, political party, or organization éradorsed the
election of a specific candidate for an electeiteffand

ii.  Such person, political party, or organization hasatated that it
supports the election of a candidate, or suppbe®lection of
another candidate.

(4) CIVIL RIGHT OF ACTION: Any person aggrieved byvaplation of this section may institute a
civil action or other proper proceeding for preweatelief, including a civil action or other
proper proceeding for preventive relief, includargapplication for a permanent or temporary
injunction, restraining order, or other order. Toeairt, in its discretion, shall have the power to
include in its judgment recovery by the party frima defendant of all court costs and reasonable
attorney fees incurred in the legal proceedingjek as punitive damages where consistent with
state law].

(5) CRIMINAL PENALTY: Any person who violates paragtagl) shall be fined not more than
[$100,000], imprisoned not more than 5 years, oh.bo

Section 4. Reportsto State L egislature

(1) In General, Not later than 90 days after any gdmdeation, the Attorney General shall
submit to the appropriate committees of the segeslature a report compiling and detailing
all allegations of deceptive practices receivedpant to this Act that relate to elections held
in the previous two years.

(2) Contents — In general — each report submitted staiide:

a. Descriptions of each allegation of a deceptive tiracincluding the geographic
location and the racial and ethnic compositionyal as language minority group
membership, of the persons toward whom the allelgedptive practice was
directed;

b. Descriptions of each corrective actions taken apo@se to such allegations;

c. Descriptions of each referrals of such an allegatiioother Federal, State, or local
agencies;

d. Descriptions of any civil litigation instituted tonnection with such allegations; and

e. Descriptions of any criminal prosecution institutedtonnection with the receipt of
such allegations.
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(3) Report Made Public — On the date that the Attot@eperal submits the report required
under this subsection, the Attorney General shsdl make the report publicly available
through the Internet and other appropriate means.

Section 5. Effective date

This act shall take effect within 90 days of itsgege.

Section 6. Severability

If any provision of this Act or any amendment magehis Act, or the application of a provision or
amendment to any person or circumstance, is hdde tmnconstitutional, the remainder of this Act and

the amendments made by this Act, and the applitatiche provisions and amendments to any person or
circumstance, shall not be affected by the holding.



FOLLOW UP QUESTION FOR THE RECORD FOR MS. HOUSE FROM SENATOR
GRASSLEY

1. | originally asked you a three-part question, number 19, that inquired whether the bill’s
private right of action permitted a court to issue an order restraining an individual from
committing any future violations; whether such an order would constitute a prior restraint on
speech; and, if so, whether such an order would be consistent with the First Amendment
guarantee of free speech. In each instance, you responded that the Attorney General under
current law may bring such an action; that S.1994 simply allows a private civil action to seek
such an order in the same fashion as the Attorney General; and therefore, such an order would
not be affected by the First Amendment.

Respectfully, your answers did not respond to the questions. Regardless of what remedies the
Attorney General may bring under the current statute, does S.1994’s private right of action
enable a United States District Court to restrain an individual from future statutory violations,
would such an order constitute a prior restraint of speech, and, if so, would such an order be
consistent with the First Amendment’s guarantee of free speech?

Response: To the extent the question is asking whether S.1994 would make injunctive relief
available to private plaintiffs pursuant to 42 U.S.C. 81971, the answer is yes, S. 1994 would
enable a federal court, in appropriate circumstances, to issue an injunction prohibiting or
removing false statements that are in violation of S.1994. Whether or not an injunction would
constitute a prior restraint depends on the parameters of the injunction. Based on my
understanding of your question, which is asking whether an injunction that by its terms would
prohibit “future violations of S. 1994,” this would not be considered a prior restraint since
S.1994 itself is consistent with the First Amendment’s guarantee of free speech.
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