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1. As amended on December 1, 2015, Federal Rule of Civil Procedure 26(b)(1) defines 

the “scope of discovery” in litigation matters as “any nonprivileged matter that is 
relevant to any party’s claim or defense and proportional to the needs of the case, 
considering the importance of the issues at stake in the action, the amount in 
controversy, the parties’ relative access to relevant information, the parties’ resources, 
the importance of the discovery in resolving the issues, and whether the burden or 
expense of the proposed discovery outweighs its likely benefit.” 

 
Chief Justice Roberts explained in his 2015 Year-End report that these amendments 
“make a significant change, for both lawyers and judges.”   

 
a. What is the effect of this amendment to Rule 26(b)(1)? 

 
Response:  The Advisory Committee Notes to Federal Rule of Civil Procedure 26 
explain that “[i]nformation is discoverable under revised Rule 26(b)(1) if it is 
relevant to any party’s claim or defense and is proportional to the needs of the case.”  
Fed. R. Civ. P. 26 advisory committee’s note (2015 amend.).  The amendment 
“restores the proportionality factors to their original place [in Rule 26(b)(1)] in 
defining the scope of discovery,” and it “reinforces the Rule 26(g) obligation of the 
parties to consider these factors in making discovery requests, responses, or 
objections.”  Id.  The amendment “does not change the existing responsibilities of 
the court and the parties to consider proportionality, and the change does not place 
on the party seeking discovery the burden of addressing all proportionality 
considerations.”  Id.  The court and parties have “a collective responsibility to 
consider the proportionality of all discovery and consider it in resolving discovery 
disputes,” and the amendment “again reflects the need for continuing and close 
judicial involvement in the cases that do not yield readily to the ideal of effective 
party management.”  Id.   

 
b. If confirmed, how would you assess whether a discovery request is 

“proportional to the needs of the case”? 
 

Response:  Many uncertainties regarding the proper scope of discovery “should be 
addressed and reduced in the parties’ Rule 26(f) conference and in scheduling and 
pretrial conferences with the court.”  Fed. R. Civ. P. 26 advisory committee’s note 
(2015 amend.).  When parties cannot resolve a discovery dispute, “[a] party claiming 
undue burden or expense ordinarily has far better information—perhaps the only 
information—with respect to that part of the determination.”  Id.  In contrast, “[a] 
party claiming that a request is important to resolve the issues should be able to 
explain the ways in which the underlying information bears on the issues as that 



party understands them.”  Id.  To resolve the dispute, “[t]he court’s responsibility, 
using all the information provided by the parties, is to consider these and all the 
other factors in reaching a case-specific determination of the appropriate scope of 
discovery.”  Id. 

 
c. How, if at all, would your assessment of whether a discovery request is 

“proportional to the needs of the case” differ from your view of the scope of 
discovery under the prior version of the rule? 

 
Response:  Although the Advisory Committee Notes make clear that the amendment 
“does not change the existing responsibilities of the court and the parties to consider 
proportionality,” the amended rule reinforces the importance of proportionality in 
conducting and managing discovery.  Fed. R. Civ. P. 26 advisory committee note 
(2015 amend.).   

 
2. The Chief Justice’s 2015 Year-End report also noted reports from litigants that “[a] 

judge who is available for prompt resolution of pretrial disputes saves parties time 
and money.” 

 
As amended on December 1, 2015, Rule 16 requires a district judge to issue a 
scheduling order within “the earlier of 90 days after any defendant has been served 
with the complaint or 60 days after any defendant has appeared.”  This amendment 
shortened both applicable deadlines by 30 days. 

 
a. Please explain the approach you will take to case management and the tools you 

will use to manage cases in a just and efficient manner if you are confirmed. 
 

Response:  If confirmed, I would diligently and actively manage my caseload, and I 
would make myself available to parties to resolve pretrial disputes.  To help cases 
proceed efficiently, I would conduct pretrial conferences, issue and enforce 
reasonable scheduling orders, and issue rulings as promptly as possible.  I would 
utilize applicable rules designed to assist the parties and the court avoid unnecessary 
delay and cost, including Federal Rules of Civil Procedure 16 and 26(f), and the 
Northern District of Texas’s local rules.  Additionally, I would utilize magistrate 
judges to help process cases and resolve disputes.  Finally, if confirmed, I would 
meet with other district court judges and the clerk of court to ensure that I employ 
best practices in case management. 

 
b. Please explain and describe any effect the 2015 amendments to the Federal 

Rules of Civil Procedure will have on your approach to case management if 
confirmed. 

 
Response:  My approach to case management is described above, and it accounts for 
the amendments to the Federal Rules of Civil Procedure.  Through my approach and 
the amended rules, I would endeavor to resolve cases fairly, efficiently, and 
correctly.   



 
3. As you know, parties frequently propose protective orders for the approval of the 

district judge during the course of discovery.  The 2015 amendments to the Federal 
Rules of Civil Procedure included a change to Rule 26(c)(1)(B) adding “allocation of 
expenses” to the list of items that may be included in a protective order.   

 
a. How would you evaluate cost-allocation mechanisms included in proposed 

protective orders, if confirmed? 
 

Response:  The amended rule’s explicit recognition of a court’s ability to allocate 
expenses “will forestall the temptation some parties may feel to contest this 
authority.”  Fed. R. Civ. P. 26 advisory committee note (2015 amend.).  If 
confirmed, my evaluation would start with the assumption that “a responding party 
ordinarily bears the costs of responding.”  Id.  Nevertheless, if a party established 
good cause through specific facts for an order to protect it from undue burden or 
expense, Rule 26(c) authorizes a protective order. 

 
b. Under what circumstances, if any, would you consider ordering allocation of 

expenses pursuant to Rule 26(c)(1)(B) absent suggestion of the parties? 
 

Response:  Without a request from a party to allocate expenses and a showing of 
good cause, I would be unlikely to shift costs. 

 
c. Do you understand the 2015 amendment to Rule 26(c)(1)(B) to confer upon the 

district court a new authority or obligation to manage discovery costs through 
cost allocation? 

 
Response:  No.   

 
d. How, if at all, do you understand the cost-allocation provisions of Rule 

26(c)(1)(B) to relate to those found in Rule 37? 
 

Response:  Generally, the rules serve different purposes.  Rule 26(c)(1)(B) permits 
cost-shifting in responding to discovery upon a showing of good cause.  Rule 37 
requires a court to award reasonable expenses to a party who successfully moves to 
compel discovery that has been withheld, unless (1) the movant failed to make a 
good-faith effort to obtain the discovery without court action; (2) the opposing 
party’s position was substantially justified; or (3) other circumstances make an 
award of expenses unjust.  When, however, a motion to compel is denied in whole or 
part, Rule 37(a)(5)(B) & (C) permit a court to issue a protective order authorized 
under Rule 26(c). 

 
4. What is the most important attribute of a judge, and do you possess it? 

 
Response:  The most important attribute of a judge is to be fair and impartial in resolving 
all matters and applying the law.  As an Assistant United States Attorney and Appellate 



Chief of the Northern District of Texas’s U.S. Attorney’s Office, I am committed to the 
rule of law, and I have seen first-hand the importance of an independent, impartial 
judiciary.  If confirmed, I would approach each case with an open mind and be committed 
to fairly and impartially administering the law. 

 
5. Please explain your view of the appropriate temperament of a judge.  What elements 

of judicial temperament do you consider the most important, and do you meet that 
standard? 

 
Response:  An appropriate judicial temperament requires (1) patience; (2) respect for the 
parties, witnesses, and juries; (3) humility to recognize the important, but limited role a 
judge plays; and (4) diligence in managing and processing the docket.  I endeavor to 
exhibit these qualities as an Assistant United States Attorney and Appellate Chief, and if 
confirmed, I would commit myself to them as a judge. 

 
6. In general, Supreme Court precedents are binding on all lower federal courts and 

Circuit Court precedents are binding on the district courts within the particular 
circuit.  Please describe your commitment to following the precedents of higher 
courts faithfully and giving them full force and effect, even if you personally disagree 
with such precedents? 

 
Response:  If confirmed, I would be fully committed to following the precedents of higher 
courts and giving them full force and effect.   

 
7. At times, judges are faced with cases of first impression. If there were no controlling 

precedent that was dispositive on an issue with which you were presented, to what 
sources would you turn for persuasive authority?  What principles will guide you, or 
what methods will you employ, in deciding cases of first impression? 

 
Response:  Absent controlling precedent from the Supreme Court or Fifth Circuit, I would 
start my analysis with the plain language of the statute, regulation, provision, or contract at 
issue.  If the plain language clearly resolved the issue, then my analysis would stop there.  
If the text were ambiguous, I would apply accepted canons of statutory construction to 
determine its meaning.  If additional guidance were needed, I would look to the Supreme 
Court’s and Fifth Circuit’s analysis of analogous provisions, as well as to other circuits’ 
interpretation of the text at issue as persuasive authority.   

 
8. What would you do if you believed the Supreme Court or the Court of Appeals had 

seriously erred in rendering a decision?  Would you apply that decision or would you 
use your best judgment of the merits to decide the case? 

 
Response:  I would apply the Supreme Court’s and the Fifth Circuit’s binding precedent.   

 
9. Under what circumstances do you believe it appropriate for a federal court to declare 

a statute enacted by Congress unconstitutional?   
 



Response:  Federal courts should rarely conclude that a statute is unconstitutional.  Statutes 
are presumed to be constitutional, and courts should, when possible, resolve cases in a way 
that avoids findings of unconstitutionality.  Nevertheless, where there is no alternative 
basis to resolve the case and Congress exceeded its authority or the statute violates the 
Constitution, courts must conclude that a statute is unconstitutional. 

 
10. In your view, is it ever proper for judges to rely on foreign law, or the views of the 

“world community”, in determining the meaning of the Constitution? Please explain. 

Response:  No, I would not rely on foreign law or the views of the “world community” in 
construing the Constitution.  I would rely on Supreme Court precedent, Fifth Circuit case 
law, and established methods of constitutional interpretation.   

 
11. What assurances or evidence can you give this Committee that, if confirmed, your 

decisions will remain grounded in precedent and the text of the law rather than any 
underlying political ideology or motivation? 
 
Response:  The rule of law and our Constitution’s separation of powers are bedrock 
American principles that set us apart and help sustain our democracy.  They depend on 
judges’ ability to resolve cases based on precedent and the text of the applicable law, rather 
than political ideology or personal motivation.  I have seen the importance of these 
principles while in private practice and while serving as an Assistant United States 
Attorney.  If confirmed as a district court judge, I would not allow them to erode by 
violating this trust.  I would fairly and impartially resolve cases based on precedent, the 
plain language of the applicable law, and any other relevant legal principles and 
authorities. 
 

12. What assurances or evidence can you give the Committee and future litigants that 
you will put aside any personal views and be fair to all who appear before you, if 
confirmed? 

Response:  Please see my response to Question 11. 
 
13. If confirmed, how do you intend to manage your caseload? 

 
Response:  Please see my response to Question 2(a). 

 
14. Do you believe that judges have a role in controlling the pace and conduct of litigation 

and, if confirmed, what specific steps would you take to control your docket? 
 

Response:  Yes, I believe judges should help control the pace and conduct of litigation.  
Judges should expect parties to conduct themselves with civility and professionalism—and 
afford parties the same treatment.  Regarding the specific steps I would take to control my 
docket, if confirmed, please see my response to Question 2(a).   

 
15. You have spent your entire legal career as an advocate for your clients.  As a judge, 

you will have a very different role.  Please describe how you will reach a decision in 



cases that come before you and to what sources of information you will look for 
guidance.  What do you expect to be most difficult part of this transition for you?   

 
Response:  To resolve cases that come before me, I would carefully consider the parties’ 
briefing, read the text of the any provision at issue, and analyze applicable precedent.  If 
the proper resolution of an issue were unclear, or when evidence was necessary, I would 
conduct hearings to hear more from the parties and consider admissible evidence.  As a 
district court judge, I would of course be bound by Supreme Court and Fifth Circuit 
precedent, and I would faithfully apply it in resolving my cases.  Throughout the process, I 
would remain impartial and approach each case with an open mind.   
 
Given that it has been some time since I left private civil practice to serve as an Assistant 
United States Attorney, the most difficult part of transitioning to the bench would be civil 
procedure.  But I am confident that my prior civil experience, work ethic, and dedication to 
preserving the reputation of federal courts would allow me to meet and overcome this 
challenge.   

 
16. President Obama said that deciding the “truly difficult” cases requires applying 

“one’s deepest values, one’s core concerns, one’s broader perspectives on how the 
world works, and the depth and breadth of one's empathy . . . the critical ingredient 
is supplied by what is in the judge's heart.”  Do you agree with this statement? 

 
Response:  No.  I believe that a judge’s personal beliefs and perspectives should not impact 
or alter the fair and impartial application of the law in resolving cases.  Judges should treat 
the litigants before the court with dignity and respect, and they should approach their role 
with humility and an appreciation of the power and trust placed in the court.   

 
17. Please describe with particularity the process by which these questions were 

answered. 
 

Response:  I read and considered the questions, conducted legal research when necessary, 
and drafted answers.  After reviewing and editing my answers, I sent my draft answers to 
the Office of Legal Policy at the Department of Justice.  I discussed my answers with 
attorneys in that office and then revised and finalized my answers for the Committee.   

 
18. Do these answers reflect your true and personal views? 

 
Response:  Yes.  


