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NOMINATION OF SAMUEL A. ALITO, JR., OF
NEW JERSEY, TO BE AN ASSOCIATE JUS-
TICE OF THE SUPREME COURT OF THE
UNITED STATES

MONDAY, JANUARY 9, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 12 p.m., in room 216,
Hart Senate Office Building, Hon. Arlen Specter, Chairman of the
Committee, presiding.

Present: Senators Specter, Hatch, Grassley, Kyl, DeWine, Ses-
sions, Graham, Cornyn, Brownback, Coburn, Leahy, Kennedy,
Biden, Kohl, Feinstein, Feingold, Schumer, and Durbin.

Chairman SPECTER. Good afternoon, ladies and gentlemen. The
Senate Judiciary Committee will now proceed to the confirmation
hearing of Judge Samuel Alito, Jr. for the Supreme Court of the
United States. A few matters of administration or housekeeping,
and then we will proceed to the opening statements.

Today we will hear first from Judge Alito—the introduction of his
family. Judge, the floor is yours to introduce your family.

Judge ALTIO. Thank you very much, Mr. Chairman. Let me in-
troduce my wife, Martha, who is here today; and my sister, Rose-
mary, who is a lawyer in New Jersey and a tough trial lawyer. I
am glad that she took time from her schedule to come to the hear-
ing today. My daughter, Laura, who is a senior at James Caldwell
High School in West Caldwell, New Jersey; and if a father can be
permitted to brag for a second, a really great swimmer who led her
high school team to win the county championship last week. My
son, Phillip, who is a second-year student at the University of Vir-
ginia. And when I had my confirmation hearing for the Court of
Appeals, Phillip was 3 years old. And when I was called up to the
chair, he took it upon himself to run up and sit next to me in case
any hard questions came up.

[Laughter.]

Judge ALTIO. I don’t know whether he is going to try the same
thing tomorrow, but probably I could use the help.

I am glad that my in-laws are able to be here today: my father-
in-law, Gene Bomgardner, who is a retired Air Force NCO; and my
mother-in-law, Barbara Bomgardner, who is a retired Air Force Ii-
brarian. And my cousins Andrew and Aldomar Kiriev from
Gwynedd Valley, Pennsylvania, are also here.

o))
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My mother, who turned 91 a couple of weeks ago, unfortunately
is not able to be here today, but I am sure she is watching at home.

Thank you very much, Mr. Chairman.

Chairman SPECTER. Well, thank you, Judge Alito. You have a
beautiful family, and we are delighted to have them with us on the
confirmation proceedings.

We will have 10-minute rounds of opening statements, each Sen-
ator 10 minutes. We will then turn to the presenters, those who
will be presenting Judge Alito formally to the Committee. And then
we will administer the oath to Judge Alito, and we will hear his
testimony.

We will begin tomorrow morning at 9:30 for the opening round
of questions. Each Senator will have 30 minutes on the opening
round, and we have a second round scheduled of 20 minutes for
each Senator. And then we will see how we will proceed.

Our practice is to adhere to the time limits, and we do that for
a number of reasons. One of them is that Senators come and go,
and if we maintain the schedule, which is known to everybody,
they know when to return for their next round of questions. We
will take 15-minute breaks at a convenient time, and, again, we
will hold the breaks to 15 minutes.

I have worked closely with Senator Leahy on scheduling matters
and all other matters, and this is the model that we used for the
confirmation of Chief Justice Roberts. It is our intention to con-
clude the hearings this week, and as Senator Leahy and I worked
out, the arrangement is to have a markup on Tuesday, January the
17th, subject to something extraordinary happening.

Nﬁw let me yield to the distinguished Ranking Member, Senator
Leahy.

Senator LEAHY. Well, Mr. Chairman, I don’t want to hold up
your opening statement, or the others. I do appreciate people being
here. As the hearing for Chief Justice John Roberts showed, there
will be real questions asked. I would hope Senators on both sides
of the aisle would do that. I think it is important. We are talking
about a position representing 295 million Americans.

On the schedule, I will work with the senior Senator from Penn-
sylvania, the Chairman. I understand one of our leaders once said
that getting Senators to all move in order is like having bullfrogs
in a wheelbarrow. But we will continue to work towards that, and
I think the most important thing is we have a good, solid hearing
this week.

Mr. Chairman, you have been totally fair in your procedures for
this, as always.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. Thank you very much, Senator Leahy. And
now we begin the opening statements.

No Senator’s vote, except for the declaration of war or the au-
thorization for the use of force, is more important than the con-
firmation of a nominee to the Supreme Court for a lifetime appoint-
ment. Judge Alito comes to this proceeding with extensive experi-
ence as a Government lawyer, as a prosecutor, and as a judge. He
has written some 361 opinions. He has voted in more than 4,800
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cases. And it is possible to select a few of his cases to place him
at any and every position on the judicial spectrum. By selecting the
right cases, he could look like a flaming liberal or he could look like
an arch-conservative.

This hearing will give Judge Alito the full opportunity to address
the concerns of 280 million Americans on probing questions which
will be put to him by 18 Senators representing their diverse con-
stituencies. I have reserved my own vote on this nomination until
the hearing is concluded. I am committed as Chairman to a full,
fair, and dignified hearing. Hearings for a Supreme Court nominee
should not have a political tilt for either Republicans or Democrats.
They should be in substance and in perception for all Americans.

There is no firmly established rule as to how much a nominee
must say to be confirmed. While I personally consider it inappro-
priate to ask the nominee how he would vote on a specific matter
likely to come before the Court, Senators may ask whatever they
choose, and the nominee is similarly free to respond as he chooses.
Tt has been my experience that the hearings are really, in effect,
a subtle minuet, with the nominee answering as many questions as
he thinks necessary in order to be confirmed.

Last year, when President Bush had two vacancies to fill, there
was concern expressed that there might be an ideological change
in the Court. The preliminary indications from Chief Justice Rob-
erts’s performance on the Court and his Judiciary Committee testi-
mony on modesty, stability, and not jolting the system all suggest
that he will not move the Court in a different direction. If that
holds true, Judge Alito, if confirmed, may not be the swing vote re-
gardless of what position Judge Alito takes on the political spec-
trum.

Perhaps the dominant issue in these hearings is the widespread
concern about Judge Alito’s position on a woman’s right to choose.
This has arisen in part because of a 1985 statement made by Judge
Alito that the Constitution does not provide for the right to an
abortion. It has arisen in part because of his advocacy in the Solic-
itor General’s office seeking to limit or overrule Roe and from the
dissenting portion of his opinion in Casey v. Planned Parenthood in
the Third Circuit.

This hearing will give Judge Alito the public forum to address
the issue as he has with Senators in private meetings, that his per-
sonal views and prior advocacy will not determine his judicial deci-
sions, but instead he will weigh factors such as stare decisis, that
is, what are the precedents; that he will weigh women’s and men’s
reliance on Roe and he will consider too whether Roe is “embedded
in the culture of our Nation.”

The history of the Court is full of surprises on the issue. The
major case upholding Roe was Casey v. Planned Parenthood, where
the landmark opinion was written jointly by three Justices, ‘Justice
O’Connor, Justice Kennedy and Justice Souter. Before coming to
the Court, Justice Souter, Justice Kennedy and Justice O’Connor,
had all expressed views against a woman’s right to choose. David
Souter, as Attorney General of New Hampshire, even opposed
changing New Hampshire’s law prohibiting abortion even after the
Supreme Court of the United States had declared it unconstitu-
tional. At the time of Justice Souter’s confirmation hearing, there
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was a stop Souter rally of the National Organization for Women a
few blocks from where we currently are holding this hearing, dis-
playing in red a banner “Stop Souter or Women Will Die,” “Stop
Souter Rally, a Mass Lobbying Day,” somewhat similar to this
morning’s press where banners are paraded in front of the Su-
preme Court “Save Roe” and a brochure circulated again by NOW,
“Save Women’s Lives, Vote No on Alito.”

The history of this issue has been one full of surprises. This
hearing comes at a time of great national concern about the bal-
ance between civil rights and the President’s national security au-
thority. The President’s constitutional powers as commander in
chief to conduct electronic surveillance appear to conflict with what
Congress has said in the Foreign Intelligence Surveillance Act.
This conflict involves very major considerations raised by Justice
Jackson’s historic concurrence in the Youngstown Steel seizure
cases, where Justice Jackson wrote, “When the President acts pur-
suant to an express or implied authorization of Congress, his au-
thority is at its maximum, for it includes all that he possesses in
his own right, and all that Congress can delegate. When the Presi-
dent acts in absence of a congressional grant of authority, he can
rely only upon his own independent powers. When the President
takes measures incompatible with the express or implied will of
Congress, his power is at its lowest ebb.” And as Justice Jackson
noted, “What is at stake is the equilibrium established in our con-
stitutional system.”

Another major area of concern is congressional power, and in re-
cent decisions the Supreme Court of the United States has declared
Acts of Congress unconstitutional, really denigrating the role of
Congress. In declaring unconstitutional legislation designed to pro-
tect women against violence, the Supreme Court did so notwith-
standing a voluminous record in support of that legislation, but be-
cause of Congress’s “method of reasoning,” rather insulting to sug-
gest that there is some superior method of reasoning in the Court.

When the Supreme Court handled two cases recently on the
Americans with Disabilities Act, they upheld the Act as it applied
to discrimination as to access, and declared it unconstitutional as
it applied to discrimination in employment. They did so by applying
a test of what is called “congruent and proportionate,” which can-
didly stated, no one can figure out. In dissent, Justice Scalia called
it a flabby test, where the Court set itself up as the taskmaster to
see if Congress had done its homework, and Justice Scalia said
that it was an invitation to judicial arbitrariness by policy driven
decisionmaking, and this hearing, I know, will involve consider-
ation as to Judge Alito’s views on congressional power.

There is reason to believe that our Senate confirmation hearings
may be having an effect on Supreme Court nominees on their later
judicial duties. Years after their hearings, Supreme Court Justices
talk to me about our dialogs at these hearings. This process has
now evolved to a point where nominees meet most of the Senators.
In this process, nominees get an earful. While no promises are ex-
tracted, statements are made by nominees which may well influ-
ence their judicial decisions. Chief Justice Roberts, for example,
will have a tough time giving a jolt to the system after preaching
modesty and stability. There is, I think, a heavy sense of drama
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as these hearings begin. This is the quintessential example of sepa-
ration of powers under our constitutional process, as the President
nominates, the Senate confirms or rejects, and the successful nomi-
nee ascends to the bench. While it may be a bit presumptuous, I
believe the Framers, if they were here, would be proud and pleased
to see how well their Constitution is being applied.

My red light just went on, and I now yield to my distinguished
colleague, Senator Leahy.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR
FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.

Good afternoon, Judge and Mrs. Alito, and the others.

Following up on what the Chairman was saying, the challenge
for Judge Alito in the course of these hearings is to demonstrate
that he is going to protect the rights and liberties of all Americans,
and in doing that, serve as an effective check on Government over-
reaching. I have said that the President did not help his cause by
withdrawing his earlier nomination of Harriet Miers in the face of
criticism from a narrow faction of his own party who were con-
cerned about how she might vote.

Supreme Court nominations should not be conducted through a
series of winks and nods designed to reassure a small faction of our
population, while leaving the American people in the dark. And no
President, I think we would all agree, should be allowed to pack
the courts, and especially the Supreme Court, with nominees se-
lected to enshrine Presidential claims of Government power. The
checks and balances that should be provided by the courts, Con-
gress and the Constitution are too important to be sacrificed to a
narrow partisan agenda.

This hearing is the opportunity for the American people to learn
what Samuel Alito thinks about their fundamental constitutional
rights and whether he—you, Judge—will protect their liberty, their
privacy and their autonomy from Government intrusion.

The Supreme Court belongs to all Americans, not just to the per-
son occupying the White House, and not just to a narrow faction
of either political party, because the Supreme Court is our ultimate
check and balance. Independence of the Court and its members is
crucial to our democracy and our way of life, and the Senate should
never be allowed to be a rubber stamp. Neither should the Su-
preme Court. So I will ask the Judge to demonstrate his independ-
ence from the interests of the President nominating him. This is a
nomination to a lifetime seat on the Nation’s highest Court. It is
a seat that has often represented the decisive vote on constitutional
issues, so we have to make an informed decision. That means
knowing more about Samuel Alito’s work in the Government and
knowing more about his views.

I will, as the Judge knows, ask about the disturbing application
he wrote to become a political appointee in the Meese Justice De-
partment. In that application he professed concern with the funda-
mental principle of “one person, one vote,” a principle of the equal-
ity that is the bedrock of our laws. This hearing is the only oppor-
tunity that the American people and their representatives have to
consider the suitability of the nominee to serve as a final arbiter
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on the meaning of the Constitution and its laws. Has he dem-
onstrated commitment to the fundamental rights of all Americans?
Would he allow the Government to intrude on Americans’ personal
privacy and freedoms?

In a time when this administration seems intent on accumu-
lating unchecked power, Judge Alito’s views on Executive power
are especially important. It is important to know whether he would
serve with judicial independence or as a surrogate for the President
nominating him. So this public conversation, this hearing over the
next few days is extremely important. It is the people’s Constitu-
tion and the people’s right that we are all charged with protecting
and preserving. In this hearing we embark on the constitutional
process, one that was designed to protect these rights and has
served this country so very well for more than two centuries.

I am reminded of a photograph, Mr. Chairman, that hangs in the
National Constitution Center in Philadelphia. It shows the first
women ever to serve on the Supreme Court of the United States
taking the oath of office in 1981. How Justice Sandra Day O’Con-
nor serves is as a model Supreme Court Justice, widely recognized
as a jurist with practical values and a sense of the consequences
of the legal decisions being made by the Supreme Court. I regret
that some on the extreme right have been so critical of Justice
O’Connor, and that they adamantly oppose the naming of a suc-
cessor who shares her judicial philosophy and qualities. Their criti-
cism actually reflects poorly upon them. It does nothing to tarnish
the record of the first woman to serve as Associate Justice of the
Supreme Court of the United States. She is a Justice whose gra-
ciousness and sense of duty fuels her continued service, even agree-
ing to serve more than 6 months after her retirement date, and I
know both you and I commend her for that.

The Court that serves America should reflect America. This nom-
ination was an opportunity, of course, for the President to make a
nomination based on diversity. He did not, even though there is no
dearth of highly qualified Hispanics and African-Americans, other
individuals who could well have served as unifying nominees while
adding to diversity. But that, of course, is the President’s choice,
Judge, not yours. But I look forward to a time when the member-
ship of the Supreme Court is more reflective of the country it
serves.

As the Senate begins its consideration of President Bush’s nomi-
nee, his third to this seat, to Justice O’Connor’s seat, we do so
mindful of her critical role in the Supreme Court. Her legacy is one
of fairness, and when I decide how to vote it is because I want to
see that legacy preserved. Justice O’Connor has been a guardian of
the protections the Constitution provides the American people. She
has come to provide balance and a check on Government intrusion
into our personal privacy and freedoms. In the Hamdi decision she
rejected the Bush administration’s claim that they could indefi-
nitely detain a United States citizen. She upheld the fundamental
principle of judicial review over the exercise of Government power,
and she wrote—and this is one we should all remember—she wrote
that even war is not a blank check for the President when it comes
to the rights of the Nation’s citizens. She held that even this Presi-
dent is not above the law, and of course, no President, Democratic
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or Republican, no President is above the law, as neither are you,
nor I, nor anyone in this room.

Her judgment has also been critical in protecting our environ-
mental rights. She joined in 5-4 majorities affirming reproductive
freedom, and religious freedom, and the Voting Rights Act. I men-
tion each of these cases because they show how important a single
Supreme Court Justice is, and it is crucial that we determine what
kind of Justice Samuel Alito would be if confirmed. Of course,
Judge, my question will be, will you be an independent jurist?

It is as the elected representatives of the American people, all of
the people, nearly 300 million people, that we in the Senate are
charged with the responsibility to examine whether to entrust their
precious rights and liberties to this nominee. The Constitution is
their document. It guarantees their rights from the heavy hand of
Government intrusion, and individual liberties, to freedom of
speech, to religion, to equal treatment, to due process and to pri-
vacy. Actually, this hearing, this is their process. The Federal Judi-
ciary is unlike the other branches of Government. Once confirmed,
a Federal Judge serves for life, and there is no court above the Su-
preme Court. The American people deserve a Supreme Court Jus-
tice who can demonstrate that he or she will not be beholden to the
President, but only to the law.

Last October, the President succumbed to partisan pressure from
the extreme right of his party by withdrawing Harriet Miers. By
withdrawing her nomination and substituting this one, the Presi-
dent has allowed his choice to be vetoed by an extreme faction
within his party before even a hearing or a vote. Frankly, that was
an eye-opening experience to me. It gives the impression there are
those who do not want an independent Federal Judiciary. They de-
mand judges who will guarantee the results that they want, and
thzat is why the questions will be asked so specifically of you,
Judge.

The nomination is being considered against the backdrop of an-
other recent revelation, that the President has, outside the law,
been conducting secret and warrantless spying on Americans for
more than 4 years. This is a time when the protections of America’s
liberties are directly at risk, as are the checks and balances that
serve to constrain abuses of power for more than 200 years. The
Supreme Court is relied upon by all of us to protect our funda-
mental rights.

I have not decided how I will vote in this nomination, and like
the Chairman, I will base my determination on the whole record
at the conclusion of these hearings, just as I did in connection with
the nomination of John Roberts to be Chief Justice. At the conclu-
sion of those hearings I determined to vote for him.

The stakes for the American people could not be higher. At this
critical moment, Senate Democrats serving on this Committee will
perform our constitutional advice and consent responsibility with
heightened vigilance. I would urge all Senators, Republicans and
Democrats and Independents, to join with us in serious consider-
ation. The appointment of the next Supreme Court Justice must be
made in the people’s interest and in the Nation’s interest, not in
the interest of any partisan faction.

Mr. Chairman, Thank you very much.
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Chairman SPECTER. Thank you very much, Senator Leahy.
Senator Hatch.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman.

I welcome you, Judge Alito, your family members, friends and
others who are accompanying you.

This hearing is part of an ongoing evaluation of Judge Samuel
Alito’s nomination to replace Justice Sandra Day O’Connor as Asso-
ciate Justice of the Supreme Court of the United States. It is re-
markable that after a nearly record-long period without a Supreme
Court vacancy, we are here considering a second nominee in less
than 6 months.

Mr. Chairman, let me first commend you for firmly and fairly
handling these hearings. The timetable we are following reflects
your efforts to accommodate all sides, and the 70 days since Presi-
dent Bush announced the nomination significantly exceeds the av-
erage for other Supreme Court nominees.

The debate over this and other judicial nominations is a debate
over the judiciary itself. It is a debate over how much power
unelected judges should have in our system of government, how
much control judges should have over a written Constitution that
belongs to the people. Ending up in the right place in this debate
requires starting in the right place. The right place to start is the
proper description of what judges are supposed to do, and the rest
of the process should reflect this judicial job description.

The process for evaluating Judge Alito’s nomination began when
President Bush announced it more than 2 months ago. It continued
with Judge Alito’s meetings with more than two-thirds of the Sen-
ators and a vigorous debate in the media among analysts, scholars,
and activists. As the Senate completes the evaluation process, we
must keep some very important principles in mind and follow a few
basic rules.

The first principle is that in this judicial selection process, the
Senate and the President have different roles. Under the Constitu-
tion, the President, not the Senate, nominates and appoints judges.
The Senate has a different role. We must give our advice about
whether President Bush should actually appoint Judge Alito by
giving or withholding our consent. Abiding by the Constitution’s de-
sign and our own historical tradition requires that after Judge
Alito’s nomination reaches the Senate floor, we vigorously debate
it and then vote up or down.

The second principle is that in our system of Government the ju-
dicial and legislative branches have different roles. As Chief Justice
Roberts described it when he was before this Committee last fall,
“Judges are not politicians. Judges must decide cases, not cham-
pion causes. Judges must settle legal disputes, not pursue agendas.
Judges must interpret and apply the law, not make the law.” This
principle that judges are not politicians lies at the very heart of the
judicial job description.

In addition to these two principles, a few basic rules should guide
how we complete this confirmation process. First, we must remem-
ber that judicial nominees are constrained in what they may dis-



9

cuss and how they may discuss it. Like Chief Justice Roberts and
others before him, Judge Alito is already a Federal judge. He not
only will be bound by the canons of judicial ethics as a Supreme
Court Justice, he is already bound by these canons as an appeals
court judge. Because judges may not issue advisory opinions, judi-
cial nominees may not do so either, especially on issues likely to
come before the Court. That rule has always been honored.

Needless to say, those who will demand such advisory opinions
in this hearing will do so precisely on those issues that are likely
to come before the Court. They have a right to ask those questions.
But as the Washington Post editorialized just this morning, how-
ever, “he will not—and should not—tell Americans how he will vote
on hotly contested issues.”

When Judge Ruth Bader Ginsburg was before us in 1993, she
said that her standard was to give no hints, no forecasts, no pre-
views, and declined to answer dozens of questions.

The second rule we should follow is to consider each part of
Judge Alito’s record on its own terms for what each part actually
is. He wrote memos when he worked for the Justice Department.
He has written judicial opinions while on the appeals court. He
wrote answers to the questionnaire from this Committee in 1990
and again last year. He has written articles and given speeches. He
has joined certain groups, and each of these is different. Each of
these must be considered in its own context, on its own terms,
rather than squeezed, twisted, and distorted into something de-
signed instead to support a preconceived position or serve a
preplanned agenda.

The third rule we should follow is considering Judge Alito’s en-
tire record. Some interest groups focus on—some would say they
obsess about—one recusal question, or they cherrypick from the
thousands of cases in which Judge Alito participated and the hun-
dreds of opinions he authored or joined. Or they look at the results
that ignore the facts and the law in those cases.

Judge Alito comes to us with a record that is long, broad, and
deep. He deserves, and our constitutional duty requires, that we
consider his entire record.

Finally, and perhaps most important, we must apply a judicial
rather than a political standard to the information before us, and
we do have a lot of information. The record includes more than 360
opinions of all kinds—majority, concurring, and dissenting—writ-
ten during his judicial tenure. We have more than 36,000 pages of
additional material, including unpublished opinions, legal briefs,
articles, speeches, and Department of Justice documents relating to
his service in the Office of Legal Counsel and in the Solicitor Gen-
eral’s office. We must apply a judicial, not a political, standard to
this record. Asking a judicial nominee whose side you will be on in
future cases is a political standard. Evaluating Judge Alito’s record
by asking those whose side he has been on in past cases is, again,
a political standard.

Scorecards are common in the political process, but they are in-
appropriate in the judicial process. The most important tools in the
judicial confirmation process are not litmus paper and a calculator.
Applying a proper judicial standard to Judge Alito’s record means
putting aside the scorecards and looking at how he does what
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judges are supposed to do, namely, settle legal disputes by applying
already established law.

A judicial standard means that a judicial decision can be entirely
correct even when the result does not line up with our preferred
political positions or cater to certain political interests. When he
was here last fall, Chief Justice Roberts compared judges to um-
pires who apply rules they did not write and cannot change to the
competition before them. We do not evaluate an umpire’s perform-
ance based on which team won the game, but on how that umpire
applied the rules inning after inning. We do not hire umpires by
showing them the roster for the upcoming season and demanding
to know which teams they will favor before those teams even take
the field. Similarly, we should evaluate judges and judicial nomi-
nees based on the general process for applying the law to any legal
disputes, not on the specific result in a particular case or dispute.

The fact that Judge Alito is such a baseball fan gives me even
more confidence that he knows the proper role of a judge. I know
that there is a pitched battle going on outside the Senate, with
dueling press conferences, television ads, e-mail, petition drives,
and stacks of reports and press releases. The Senate can rise above
that battle if we remember the proper role for the Senate and the
proper role for judges. We can rise above that battle if we respect
that judicial nominees are limited in what they may discuss. Take
each part of Judge Alito’s record on its own terms. Consider Judge
Alito’s entire record and apply a judicial rather than a political
standard.

Judge Alito, I know you. I have known you for a long time. You
are a good man. You are an exceptional judge as well. I welcome
you and your family to this Committee, and I hope that the days
ahead will reflect more light than heat. We congratulate you that
you are willing to go through this grueling process to represent
your country on one of the three separated powers. It means so
much to all of us, and I am grateful to personally know you as well
as I do.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Hatch.

Senator Kennedy?

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thank you, Mr. Chairman.

Judge Alito, I join in welcoming you and your family to this Com-
mittee. I appreciated the opportunity to visit with you in my office
a few weeks ago, and I was particularly impressed by your per-
sonal family story of how you were encouraged to do well and con-
tribute to your community. And I also applaud your dedication to
public service throughout your lifetime.

Supreme Court nominations are an occasion to pause and reflect
on the values that make our Nation strong, just, and fair. And we
must determine whether a nominee has a demonstrated commit-
ment to those basic values. Will a nominee embrace and uphold the
essential meaning of the four words inscribed above the entrance
of the Supreme Court Building, “Equal justice under law.”
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Justice Louis Powell spoke for all of us when he said, “Equal jus-
tice under law is perhaps the most inspiring idea of our society. It
is one of the ends for which our entire legal system exists.”

As we have seen from Justice O’Connor’s example, even one Jus-
tice can profoundly alter the meaning of those words for our citi-
zens. Even one Justice can deeply affect the rights and liberties of
the American people. Even one Justice can advance or reverse the
progress of our journey.

So the question before us in these hearings is this: does Judge
Alito’s record hold true to the letter and the spirit of equal justice?
Is he committed to the core values of our Constitution that are at
the heart of our Nation’s progress, and can he truly be evenhanded
and fair in his decisions?

In a way Judge Alito has faced this issue before as a nominee
to the Court of Appeals. I had the privilege of chairing his con-
firmation hearing in 1990, and at that time he had practiced law
for 14 years, but only represented one client, the U.S. Government.
I asked whether he believed he could be impartial in deciding cases
involving the Government, and in that hearing Judge Alito said on
the record that the most important quality for a judge is open-
mindedness to the arguments, and he promised the Committee that
he would make a very conscious effort to be absolutely impartial.
We took him at his word and overwhelmingly confirmed him to the
Third Circuit Court of Appeals.

We now have the record of Judge Alito’s 15 years on the bench,
and the benefit of some of his earlier writings that were not avail-
gble 115 years ago, and I regret to say that the record troubles me

eeply.

In a era where the White House is abusing power, is excusing
and authorizing torture and is spying on American citizens, I find
Judge Alito’s support for an all-powerful executive branch to be
genuinely troubling. Under the President’s spying program there
are no checks and balances. There is no outside review of the legal-
ity of this brazen infringement on the civil rights and liberties of
the American people. Undeterred by the public outcry, the Presi-
dent vows to continue spying on American citizens. Ultimately the
courts will make the final judgment whether the White House has
gone too far. Independent and impartial judges must assess the
proper balance between protecting our liberties and protecting our
national security.

I am gravely concerned by Judge Alito’s clear record of support
for vast Presidential authority unchecked by the other two
branches of Government. In decision after decision on the bench, he
has excused abusive actions by the authorities that intrude on the
personal privacy and freedoms of average Americans, and in his
writings and speeches he has supported a level of overreaching
Presidential power that, frankly, most Americans find disturbing
and even frightening.

In fact, it is extraordinary that each of the three individuals this
President has nominated for the Supreme Court, Chief Justice Rob-
erts, Harriet Miers and now Judge Alito, has served not only as a
lawyer for the executive branch, but as a defendant of the most ex-
pansive view of Presidential authority. Perhaps that is why this
President nominated them. But as Justice O’Connor stated, even a
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state of war is not a blank check for a President to do whatever
he wants. The Supreme Court must serve as an independent check
on abuses by the executive branch and a protector of our liberties,
not a cheerleader for an imperial presidency.

There are other areas of concern. In an era when too many
Americans are losing their jobs or working for less, trying to make
ends meet, in close cases Judge Alito has ruled the vast majority
of the time against the claims of the individual citizens. He has
acted instead in favor of Government, large corporations and other
powerful interests. In a study by the well-respected expert, Pro-
fessor Cass Sunstein of the University of Chicago Law School,
Judge Alito was found to rule against the individual in 84 percent
of his dissents. To put it plainly, average Americans have had a
hard time getting a fair shake in his courtroom. In an era when
America is still too divided by race and riches, Judge Alito has not
written one single opinion on the merits in favor of a person of
color alleging race discrimination on the job; in 15 years on the
bench, not one.

When I look at that record in light of the 1985 job application
to the Reagan Justice Department, it is even more troubling. That
document lays out an ideological agenda that highlights his pride
in belonging to an alumni group at Princeton that opposed the ad-
mission of women and proposed to curb the admission of racial mi-
norities. It proclaims his legal opinion that the Constitution does
not protect the right of women to make their own reproductive de-
cisions. It expresses outright hostility to the basic principle of one
person, one vote, affirmed by the Supreme Court as essential to en-
suring that all Americans have a voice in their Government. This
application was not a youthful indiscretion. It was a document pre-
pared by a mature, 35-year-old professional.

Finally, many of us are concerned about conflicting statements
that Judge Alito has made in response to questions from this Com-
mittee and others. As Chairman Specter has stated, this confirma-
tion largely depends on the credibility of Judge Alito’s statements
to us, and we have questions. When asked about the ideological
statements and specific legal opinions in his 1985 application,
Jli)dge Alito has dismissed those statements as just applying for a
job.

When he was before this Committee in 1990 applying for a job
to the circuit, he promised under oath that he would recuse himself
from cases involving Vanguard, the mutual fund company in which
he had most of his investments. But as a judge he participated in
a Vanguard case anyway, and has offered many conflicting reasons
to explain why he broke his word. We need to get to the bottom
of this matter to assure ourselves that what Judge Alito says in
these hearings will not be just words, but pledges that guide him
in the future if he is confirmed.

Judges are appointed by and with the advice and consent of the
Senate, and it is our duty to ask questions on great issues that
matter to the American people and to speak for them. Many Re-
publican Senators certainly demanded answers from Harriet Miers.
We should expect no less from Judge Alito. There is not time for
a double standard. If confirmed, Judge Alito could serve on the
Court for a generation or more, and the decisions he will make as
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Justice will have a direct impact on the lives and liberties of our
children, our grandchildren and even our great-grandchildren. We
have only one chance to get it right, and a solemn obligation to do
so.

Judge Alito, I have serious questions to ask. I congratulate you
on your nomination, and I look forward to your answers in these
hearings.

Chairman SPECTER. Thank you, Senator Kennedy.

Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

AlSenator GRASSLEY. I have a much more positive view of Judge
ito.

[Laughter.]

Senator GRASSLEY. I think the record will sustain my view. But
first, Judge Alito, I welcome you and your proud family to the Com-
mittee, and congratulations on your nomination.

I first want to remind all Americans who might be listening that
the Senate has a very important responsibility to confirm only well-
qualified individuals who will faithfully interpret the law and the
Constitution. Confirmation should be limited to those individuals
who will be fair, unbiased, devoted to addressing the facts in the
law before them without imposing their own values and political
beliefs when deciding cases. Nominees should not be expected to
precommit to ruling on certain issues in a certain way, nor should
Senators ask nominees to pledge to rule on cases in a particular

way.

If we fulfill our responsibility to the Constitution, the Supreme
Court will be filled with superior legal minds who will pursue the
one agenda that our Founding Fathers intended in writing the
Constitution, justice rather than political or personal goals. The
Supreme Court will then consists of individuals who meticulously
apply the law and the Constitution regardless of whether the re-
sults they reach are popular or not. If we do our job right, the Su-
preme Court will not be made up of men and women who are on
the side of the little guy or the big guy, rather the Supreme Court
will be made up of men and women who are on the side of the law
and the Constitution.

From all accounts, Judge Alito has an impressive and extensive
legal and judicial record, certainly one worthy of someone on the
Supreme Court. Judge Alito excelled at top-notch schools, member
of law review, clerked for a Federal judge. He also held important
positions at the Department of Justice, Office of Legal Counsel, the
Solicitor General’s Office and was U.S. Attorney for New Jersey be-
fore being appointed to the Third Circuit.

I want to remind the American people this nominee, Judge Alito,
has been confirmed unanimously by the U.S. Senate, not once, but
twice. This is a tremendous record of accomplishment in public
service equal to any Supreme Court nominee that I have consid-
ered in the 25 years I have been on this Committee. Not only that,
Judge Alito has a reputation for being an exceptional and honest
judge devoted to the rule of law, as well as being a man of integ-
rity.
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Judge Alito enjoys the support and respect of people who work
with him, practice with him, and therefore, know him best. Exam-
ple, 54 of Judge Alito’s law clerks, Democrats, Republicans and
Independents alike, signed a letter to the Committee that stated,
“We collectively were involved in thousands of cases and it never
once appeared to us that Judge Alito has prejudged a case or ruled
based on political ideology.” Continuing to quote, “It is our uniform
experience that Judge Alito was guided by his profound respect for
the Constitution and the limited role of the judicial branch.” Those
54 opinions say a lot about Judge Alito and his approach to judicial
function. Like Chief Justice Roberts, it appears that Judge Alito
tries to act like an umpire, calling the balls and strikes, rather
than advocating a particular outcome.

I am also impressed with the very complimentary things that
some lawyers have had to say about Judge Alito in the Lawyers
Evaluation Section of the Almanac of Federal Judiciary. With re-
spect to his legal ability, lawyers praised him, saying that Judge
Alito was “exceptional,” “a brilliant jurist.” Another lawyer stated
that, “to say that he is outstanding is to use understatement. He’s
the best judge on the circuit, maybe in the country.”

With respect to his demeanor and temperament, lawyers found
Judge Alito to be measured and judicial while on the bench. One
lawyer commented that he is demanding, but always courteous. He
may occasionally, quoting, “demonstrate a little bit of impatience
with lawyers that aren’t quite getting it. This can be directed at
either side. It’s just a sign that his mind is working more efficiently
than yours. He’s never discourteous, never abusive.” Another law-
yer said, “He is pleasant and courteous.” Others commented about
the impression that Judge Alito is a conservative judge, but cer-
tainly not out to impose his own personal agenda while on the
bench. One lawyer commented that he “is a conservative, but
reaches honest decisions,” while another said, “By reputation he’s
known to be one of the more conservative judges on the court, but
he is forthright and fair. He tries to decide cases in front of him
in the right way.”

The American Bar Association came out just last week with an
evaluation of Judge Alito to be a Justice, and they considered
things like integrity, judgment, compassion, open-mindedness and
freedom from bias and commitment to equal justice under the law.
The ABA once again found Judge Alito to be unanimously well
qualified. This recommendation should have much weight for my
colleagues on the other side, who have time and time again de-
scribed the rating of the ABA as, quote, “gold standard.” Yet, some
liberal interest groups have come out in full force and have at-
tempted to paint Judge Alito to be an extremist and to be an activ-
ist. They have criticized a nominee who has, from what I see de-
scribed by these lawyers and fellow judges, a reputation of being
a restrained jurist committed to the rule of law and the Constitu-
1(:1ion, but that is what these outside-the-mainstream groups always

0.

They attack individuals who they believe will not implement
their agenda before the Supreme Court, so Judge Alito should see
criticism as a badge of honor worn by many past and present mem-
bers of the Court. Yet, I am glad to see the public fully participate
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in this process because this is the nature of our system of Govern-
ment, but I do not like to see facts twisted, untruths fabricated to
give the nominee a black eye even before he comes before our Com-
mittee.

So, Judge Alito, now you have that opportunity to set everyone
straight on your record and your approach to deciding cases. These
hearings are also an opportunity, a very good opportunity to re-
mind the public about the proper role of a judge in our system of
checks and balances limited Government. Judges are required by
our democratic system not to overstep their positions to become
policymakers or super legislators. Supreme Court nominees should
know, without any doubt, that their job is not to impose their own
personal opinions of what is right and wrong, but to say what the
law is, rather than what they personally think the law ought to be.
Supreme Court nominees should know that this exercise of judicial
restraint is a key ingredient of being a good judge, as the Constitu-
tion constrains judges every bit as it constrains we legislators, ex-
ecutives and citizens in their actions.

Moreover, Supreme Court nominees should be individuals who
not only understand but truly respect the equal roles and respon-
sibilities of different branches of Government and our State Gov-
ernments. As Alexander Hamilton said in Federalist No. 78, “The
courts must decide the sense of the law, and if they should be dis-
posed to exercise will instead of judgment, the consequences would
be the substitution of their pleasure to that of the legislative body.”
Our Framers expected the judicial branch to be the least dangerous
branch of Government.

At our meeting in my office in November, I heard Judge Alito
place emphasis on the limited role of the courts in our democratic
society. He also reiterated this belief in a questionnaire he sub-
mitted to this Committee. So I have some idea of how Judge Alito
approaches the law and views the role of a judge. I am hopeful that
his commitment to judicial restraint and to confining decisions to
the law and the Constitution will shine through in this hearing,
and I believe it will, and I am hopeful that my colleagues will give
Judge Alito a civil, a fair and a dignified process, as well as an up
or down vote, because as always, the Constitution sets the stand-
ard: the President nominates, the Senate deliberates, and then we
are obligated to give our advice and consent in an up or down vote.

Judge Alito, I congratulate you.

Chairman SPECTER. Thank you very much, Senator Grassley.

Senator Biden.

STATEMENT OF HON. JOSEPH R. BIDEN, JR., A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BIDEN. Thank you, Mr. Chairman.

Judge, welcome. Mrs. Alito and your family, welcome. It is an in-
credible honor to be nominated by a President of the United States
to be an Associate Justice of the Supreme Court, and you are to
be congratulated.

Judge, this may be one of the most significant, consequential
nominations that the Senate will vote on since I have been here in
the last three decades. I think history has delivered you, fortu-
nately or unfortunately, to a moment where Supreme Court histo-
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rians far into the future are going to look back on this nomination
and make a judgment whether or not with your nomination, and
if you are confirmed, whether the jurisprudence of the Supreme
Court begin to change from the consensus that existed the last 70
years, or whether it continued on the same path it has over the
past six or seven decades, and that moment is right now.

Lest we think it is kind of like we all go through this process—
and I like the phrase “minuet” that the Chairman used—we all act
like there is not an elephant in the room. The truth of the matter
is, there is significant debate among judicial scholars today as to
whether or not we have gone off on the wrong path with regard to
Supreme Court decisions. There is a very significant dispute that
has existed in 5—4 decisions over the past two decades in a Court
that is very closely divided on the critical, central issues of the day.

Just to make it clear, I am puzzled by some of the things you
have said, and I am sure you are going to get a chance to tell me
what you meant by some of the things you wrote and said, but
when in your job application you talked about being proud, as you
should be, to be proud of your subscription to and adhering to no-
tions put forward in the National Review that you are a proud
member of the Federalist Society, the National Conservative Polit-
ical Action Committee, the American Spectator is something you
look to, et cetera. These are all really very bright folks. They all
have a very decided opinion on the issues of the day—very decided.
And those very organizations I have named think, for example, we
misread the Fifth Amendment and have been misreading it for the
past three decades. Those same groups argue that, in fact, there is
no right of privacy in the Constitution, et cetera. So people are not
making this up. In a sense, it is not about you. You find yourself
in the middle of one of the most significant national debates in
modern constitutional history because you have been nominated to
replace a woman, in addition, who has been the deciding vote on
a significant number of these cases. Since 1995 there have been
193 5—4 decisions, and Justice O’Connor 77 percent of the time has
been the deciding vote. And for 70 years, there has been a con-
sensus among scholars and the American people on a reading of
the Constitution that protects the right of privacy, the autonomy
of individuals, while at the same time empowering the Federal
Government to protect the less powerful. Only recently has the de-
bate come that States rights are being trumped in a fundamental
way, a reading of the 10th Amendment and 11th Amendment. That
is a legitimate debate. Totally legitimate. But anybody who pre-
tends that how you read the 10th and 11th Amendment does not
have a fundamental impact on the things we care about is kidding
thlemselves. They are either uninformed or they are kidding them-
selves.

So, Judge, there is a genuine struggle going on well beyond you,
well beyond the Congress, in America about how to read the Con-
stitution. And I believe at its core we have a Constitution, as our
Supreme Court’s first great Justice Marshall said in 1819, and I
quote, “intended to endure for the ages to come and consequently
to be adapted to the various crises of human affairs.” That is the
crux of the debate we are having now, whether it is an adaptable
Constitution. A lot of my friends make very powerful and con-
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vincing arguments—and they may be right—that, no, no, no, no,
no, it is not adaptable, it is not adaptable. And since our country’s
founding, we have tried to keep Government’s heavy hand out of
our personal lives while ensuring that we do the most important
thing, which is to protect those who cannot protect themselves. And
the debate raging today is about whether we will continue along
that path and whether our courts will continue to be one of the
places where society puts the little guy—and I know this is not
something you are supposed to say—the little guy on the same foot-
ing with the big guy. The one place David is equal to Goliath is
in the Supreme Court.

It is also important to note that you are slated to replace the
first woman ever nominated to the Supreme Court. We can pretend
that is not the fact, but it is. And through no fault of your own,
we are cutting the number of women in half on the Court. And
now, as I said, that is not your fault, but I think it means that we
have to take, at least speaking for myself, a closer look at your
stands on issues that are important to women. And, moreover, Jus-
tice O’Connor brought critical qualities to the High Court that not
everybody thinks are qualities—I happen to think they are—her
pragmatism and her statecraft. Not that I have always agreed with
what she said, far from it, but Justice O’Connor has been properly
lauded in my view as a judge who approached her duties with
open-mindedness and with a sensitivity to the effects her decisions
would have on everyday, ordinary people. She, unlike Judge Bork,
did not think that being on the Court would be “an intellectual
feast,” to quote Judge Bork. Justice O’Connor also brought balance
to our highest Court. Most recently, as has been repeated many
times, she cautioned about war does not give a blank check. Her
decisions reflect, in my view, that our societies work very hard to
improve the workaday world, to open doors to workers confronted
by powerful employers and for women facing harassment and
stereotypes.

Now, I acknowledge this is a very tough job a judge has in deter-
mining whether or not there is an openness that is required under
the Constitution. But I also acknowledge that prejudice runs very
deep in our society, and in the real world, discrimination rears its
ugly head in the shadows where it is very difficult to root it out.
But Justice O’Connor was not afraid to go into the shadows.

The Constitution provides for one democratic moment, Judge, be-
fore a lifetime of judicial independence when the people of the
United States are entitled to know as much as we can about the
person that we are about to entrust with safeguarding our future
and the future of our kids. And, Judge, simply put, that is this mo-
ment, the one democratic moment in a lifetime of absolute judicial
independence. And that is what these hearings are about, in my
view.

In the coming days, we want to know about what you believe,
Judge, how you view the Constitution, how you envision the role
of the Federal courts, what kind of Justice you would seek to be-
come. As I said, this one democratic moment when the people,
through their elected representatives, get to ask questions of a
President’s choice for the highest Court. And I hope you will be
forthcoming.
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I cannot imagine, notwithstanding what many of my colleagues,
whom I have great respect for, believe, I can’t imagine the Found-
ers, when they sat down and wrote the document and got to the
Appointments Clause and said, You know what? The American
people are entitled to know before we make him President, before
we make her Senator, before we make him Congressman, what
they believe on the major issues of the day. But judges, Supreme
Court nominees, as long as they are smart and honest and decent,
it really does not matter what they think. We do not have to know.
I can’t fathom—can’t fathom—that that was the intent of the
Founders. They intended the American people to know what their
nominees thought.

And I might add—and I will end with this—we just had two Su-
preme Court Justices before our caucus just as they were before,
I think, the Republican Caucus. They ventured opinions on every-
thing. On everything, things that are going to come before the
Court. It did not in any way jeopardize their judicial independence.

So, Judge, I really hope that this does not turn out to be a min-
uet. I hope it turns out to be a conversation. I believe we—you and
I and this Committee—owe it to the American people in this one
democratic moment to have a conversation about the issues that
will affect their lives profoundly. They are entitled to know what
you think.

And I remind my colleagues, many of whom are on this Com-
mittee, they sure wanted to know what Harriet Miers thought
about everything. They sure wanted to know in great detail. They
were about ready to administer blood tests. The good news is no
blood test here. The good news is no blood test, just a conversation,
and I hope you will engage in it with us because I am anxious to
get a sense of how you are going to approach these big issues.

I thank you very much, Judge.

Chairman SPECTER. Thank you, Senator Biden.

Senator Kyl?

STATEMENT OF HON. JON KYL, A U.S. SENATOR FROM THE
STATE OF ARIZONA

Senator KYL. Thank you, Mr. Chairman.

Welcome, Judge Alito, to your confirmation hearing. At the out-
set, I am pleased to note that you have more judicial experience
than any Supreme Court nominee in more than 70 years. Indeed,
only one Supreme Court Justice in history, one Horace Lurton,
nominated by President Taft, had more Federal appeals court expe-
rience. Moreover, you have devoted virtually your entire profes-
sional life to public service, and the Nation owes you gratitude for
that service. I look forward to a dignified hearing followed by a fair
up or down vote on the Senate floor.

Before discussing your nomination, I would like to take a mo-
ment to express my respect and admiration for the Justice whom
you are nominated to replace, my fellow Arizonan Sandra Day
O’Connor, whom I have known for more than 30 years. Justice
O’Connor has served with great distinction during her career in the
Arizona Legislature, on the Arizona Court of Appeals, and for what
has been a quarter of a century on the U.S. Supreme Court. Arizo-
nans are deeply proud of Justice O’Connor’s service to this country.
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She will always be remembered by Arizonans and all Americans as
an extraordinary public servant.

Judge Alito, I would like to discuss your background and experi-
ence in the context of other Justices on the Supreme Court so that
everyone understands how well you satisfy what we have come to
expect from our top judges. Like all the sitting Justices, you had
an outstanding education. One of your classmates at Yale Law
School, Tony Kronman, who later went on to be the dean of the law
school and could, I believe, fairly be described as a political liberal,
has recently remarked, and I quote, “He impressed me”—speaking
of you—“as being more interested in the technical, intellectual
challenges of the law and its legal reasoning than its political uses
or ramifications.” Thus, even in your early 20’s, it appears you
were focused on the law as an independent pursuit rather than
using law to influence political ends.

With your intellect and education, you could have become a
wealthy attorney, but instead you devoted virtually all of your legal
career to the public service. In doing so, you meet, and even exceed,
the stellar examples set by Justices Thomas and Souter, each of
whom devoted most of their pre-judicial careers to public service.
Perhaps this is because, like Justices Ginsburg and Scalia, you had
a father who was an immigrant to this Nation. It seems that immi-
grants often have a special understanding of the incredible oppor-
tunities that this Nation affords its citizens. Moreover, your fa-
ther’s long service to the people of New Jersey both as a school-
teacher and as a civil servant in the State legislature plainly
served as a model for you.

I also note that you served in the U.S. Army Reserves from 1972
until 1980. If confirmed, only you and Justice Stevens would have
any military experience. You would also be the first Supreme Court
Justice to have served in the Army Reserves since Justice Frank
Murphy did so during World War II.

You have spent much of your career as a Federal prosecutor pur-
suing terrorists, mob kingpins, drug dealers, and others who
threaten our safety and our security. Justice Souter had a distin-
guished career as a State prosecutor, but no sitting Justice has
served as a Federal prosecutor. Again, this experience could prove
helpful given that approximately 40 percent of the Supreme Court
docket involves criminal matters.

You also served as an attorney in the executive branch. Like
Chief Justice Roberts, you served in the Solicitor General’s office
representing our Government before the Supreme Court. And like
Justice Scalia, you served in the Office of Legal Counsel, providing
constitutional advice to the President and the rest of the executive
branch. In both of these roles, your job was to advance the policies
of a President who twice won an electoral college landslide. He set
the agenda, and you helped him implement it.

Similarly, Justice Thomas served Presidents Reagan and Bush in
political/legal capacities, and Justice Breyer also worked in political
jobs, both in President Johnson’s Justice Department and as a law-
yer to this Committee.

I note that you were just 39 when nominated to serve on the
Third Circuit. Justice Kennedy was only 38 when nominated to the
Ninth Circuit, and Justice Breyer only 42 when nominated to the
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First Circuit. Like them, you now have a great deal of hands-on ex-
perience that you can bring to the Court for years to come.

During your judicial service, you amassed an impressive record
for the Senate to review, including more than 350 authored opin-
ions. It is this judicial record that should be the focus of this Com-
mittee, just as it was with all of the other sitting Justices on the
Court. It appears to me that you easily fit into the mold of what
this Nation has come to expect from a Supreme Court Justice: a
first-rate intellect, demonstrated academic excellence, a life of en-
gagement with serious constitutional analysis, and a reputation for
fair-mindedness and modesty. These are the standards for a Su-
preme Court Justice, and you plainly meet these expectations. As
a consequence, I view your nomination with a heavy presumption
in favor of confirmation. Before I conclude, I would like, though, to
address two other points.

First, some of my colleagues are fond of asking the question,
Which side are you on? You have heard that today. Politicians
must pick sides regularly, every time they vote, so it is perhaps
natural that they see the world as a battle between competing
groups. But it is wholly inappropriate as an approach to the judi-
cial role. The only relevant side is that of the law and the Constitu-
tion. We do great injury to the integrity of the court system when
we start speaking of sides and stop devoting ourselves to the pur-
suit of impartial justice.

During Chief Justice Roberts’s confirmation hearings, I was
struck by the way he answered the question. Then Judge Roberts
explained that he had been asked earlier in the confirmation proc-
ess, Are you going to be on the side of the little guy? Roberts ex-
plained that this question troubled him, and this is how he an-
swered. He said, “If the Constitution says that the little guy should
win, the little guy is going to win. But if the Constitution says that
the big guy should win, well, then the big guy is going to win be-
cause my obligation is to the Constitution. That’s the oath. The
oath that a judge takes is not that I will look out for particular in-
terests. The oath is to uphold the Constitution and the laws of the
United States.” And this is the essence of justice. Our courts pro-
vide a neutral forum for the adjudication of disputes under the law,
not based on economic or political power, on race, on sex, or any
other personal characteristics. Big guy, little guy—it should make
no difference. The rule of law demands neutrality.

Second, I want to address the proper scope of questioning during
these hearings, a matter that has also come up already. As I re-
minded Chief Justice Roberts at his hearings, the American Bar
Association Model Code of Judicial Conduct dictates that, and I
quote, “a judge or candidate for election or appointment to judicial
office shall not, with respect to cases, controversies, or issues that
are likely to come before the court, make pledges, promises, or com-
mitments that are inconsistent with the impartial performance of
the adjudicative duties of the office.” In other words, no judicial
nominee should answer any question that is designed to reveal how
the nominee will rule on any issue that could come before the
Court. This rule has come to be known as “the Ginsburg standard”
because Justice Ginsburg stated during her own confirmation hear-
ings that she would give no forecasts, no hints about how she
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would rule on issues. And I was pleased to see that Chief Justice
Roberts refused to prejudge issues or make promises in exchange
for confirmation votes. We are all better off because of his prin-
cipled stand.

Soon after his confirmation, Justice Ginsburg was asked about
this Ginsburg standard as applied to the Roberts hearings, and she
said, “Judge Roberts was unquestionably right. My rule was I will
not answer a question that attempts to project how I will rule in
a case that might come before the Court.” In other words, Justice
Ginsburg reaffirmed the Ginsburg standard.

In light of the Chief Justice’s confirmation hearings and Justice
Ginsburg’s later remarks, I asked my colleagues for basic fair play.
Apply the same standards to Judge Alito that we applied to John
Roberts, Stephen Breyer, Ruth Bader Ginsburg, and all of the
other sitting Justices. Let’s not invent a new standard for Judge
Alito or change the rules in the middle of the game. Politicians
must let voters know what they think about issues before the elec-
tion. Judges should not.

And it is not a hypothetical matter. Senator Kennedy in his
opening statement expressed concern about the extent of the execu-
tive branch’s authority to conduct surveillance of terrorists and
said ultimately the courts will decide whether the President has
gone too far. Indeed they will.

Judge Alito, I will tell you the same thing I told John Roberts.
I expect you to adhere to the Code of Judicial Conduct, and I want
you to know that I will strongly defend your refusal to give any in-
dication of how you might rule on any matter that might come be-
fore you as a judge or to answer any question that you believe to
be improper under the circumstances. Congratulations, Judge Alito,
on your nomination.

Chairman SPECTER. Thank you, Senator Kyl.

Senator Kohl?

STATEMENT OF HON. HERBERT KOHL, A U.S. SENATOR FROM
THE STATE OF WISCONSIN

Senator KOHL. Thank you, Mr. Chairman.

Judge Alito, let me also send my welcome to you this afternoon
and to your family. You are to be congratulated on your nomina-
tion.

Through its interpretation of the Constitution, the Supreme
Court hugely shapes the fabric of our society for us and for future
generations. Over the course of more than 200 years, it has found
a right to equal education regardless of race. It has guaranteed an
attorney and a fair trial to all Americans, rich and poor alike. It
has allowed women to keep private medical decisions private. And
it has allowed Americans to speak, vote, and worship without inter-
ference from their Government.

Through these decisions and many more, the judicial branch has
in its finest hours stood firmly on the side of individuals against
those who would trample their rights. In the words of Justice
Black, “The courts stand against any winds that blow as havens of
refuge for those who might otherwise suffer because they are help-
less, weak, outnumbered, or because they are nonconforming vic-
tims of prejudice or public excitement.”
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As the guardian of our rights, the Supreme Court makes deci-
sions every year which either protect the individual or leave him
at the mercy of more powerful forces in our society. They consider
questions like when can a disabled individual sue to gain access to
a courthouse, when can a parent leave work to care for a sick child,
when should the Government be allowed to listen to a private con-
versation, and when will the courthouse doors open or close to an
employee suffering discrimination at work.

Whether interpreting the Constitution or filling in the blanks of
a law or a regulation, every word of the Court’s opinion can widen
or narrow our rights as Americans and either protect us or leave
us more vulnerable to any winds that blow. If confirmed, you will
write the words that will either broaden or narrow our rights for
the rest of your working life. You will be interpreting the Constitu-
tion in which we as a people place our faith and on which our free-
doms as a Nation rest. And on a daily basis, the words of your
opinions will affect countless individuals as they seek protection be-
hind the courthouse doors.

Despite your enormous power, you will be free of all constraints,
unaccountable and unrecallable. We give Supreme Court Justices
this freedom because we expect them to remain above the pull of
politics, to avoid the effects of public excitement and allow a broad-
er view, not tied to the whims of the majority at a certain moment
in the history. So for only a short time this month will the people
through their Senators be able to question and to judge you. In
short, before we give you the keys to the car, we would like to know
where you plan to take us.

To a certain extent, we know more about what is in your heart
and in your mind than we did with now Justice Roberts. You have
a long track record as a judge and as a public official in the Justice
Department. When we met privately and I asked you what sort of
Supreme Court Justice you would make, your answer was fair
when you said, “If you want to know what sort of a Justice I would
make, then look at what sort of a judge I have been.”

Taking this advice, your critics argue that your judicial record
demonstrates that you will not sufficiently protect the individual,
but will instead side with more powerful interests, narrow the
rights we enjoy, and leave individual Americans more vulnerable
to abuse. For example, they cite your Casey dissent as diminishing
the power of married women over their own bodies. They identify
your decision in the Chittister case as evidence that you will make
it harder for working people to care for a family. They cite the Bray
case and others where you often side with corporations to block the
victims of discrimination from getting their day in court. Others
raise concerns about your views on the rights of the accused when
faced with the Government’s enormous power in the criminal jus-
tice process.

In addition to your record on the bench, your opponents identify
memos you wrote while in the Justice Department as further evi-
dence of your hostility to individual rights. For example, in your
now famous 1985 job application, you expressed pride in some of
the work you did in the Solicitor General’s office. You chose to sin-
gle out the assistance that you provided in crafting Supreme Court
briefs urging that “the Constitution does not protect a right to an
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abortion.” While these statements came in the context of your work
on behalf of the Reagan administration, they were, nevertheless,
your self-proclaimed personal views.

In the same job application, you wrote that you had pursued a
legal career because you disagreed with many of the decisions of
the Warren Court, especially, and I quote, “in the areas of criminal
procedure, the Establishment Clause, and reapportionment.” These
Warren Court decisions establishing one person/one vote, Miranda
rights, and protections for religious minorities are some of the most
important cases protecting our rights and our liberties, protecting
minorities against majority abuses and protecting individuals
against Government abuses, and yet antagonism toward these deci-
sions seems to have motivated your pursuit of the law.

Your supporters, on the other hand, contend that it is not fair
to select a few specific cases in light of a career as a judge span-
ning 15 years. Further, they dismiss some of your early memos in
the Justice Department as old and not particularly relevant. They
argue that you are well within the mainstream of judges, especially
Republican-appointed judges.

So it is our job to sort out the truth about your record, separate
the rhetoric from the reality, and decide where you will lead the
country. We will need to examine whether, as your critics contend,
you will consistently side against the individual or whether, as
your supporters contend, you are a mainstream conservative who
will fairly decide all cases. I hope these hearings will add to our
record in making this critical determination.

This would be an appropriate time to share my perspective on
how we will judge the nominee. We have used the same test for
each of the five previous Supreme Court nomination hearings: a
test of judicial excellence. Judicial excellence, it seems to me, in-
volves at least four elements:

First, a nominee must possess the competence, character, and
temperament to serve on the bench.

Second, judicial excellence means that a Supreme Court Justice
must have a sense of the values from which the core of our political
and economic system goes. In other words, we should not approve
any nominee whose extreme judicial philosophy would undermine
rights and liberties relied upon by all Americans.

Third, judicial excellence requires an understanding that the law
is more than an intellectual game and more than a mental exer-
cise. He or she must recognize that real people with real problems
are affected by the decisions rendered by the Court. Justice, after
all, may be blind, but it should not be deaf.

And, finally, judicial excellence requires candor before confirma-
tion. We are being asked to give the nominee enormous power, and
so we want to know what is in your mind and in your heart.

Judge Alito, we are convinced that your intellect and experience
qualifies you for this position. I enjoyed meeting you a few weeks
ago and appreciated our discussion. Your legal talents are undeni-
ably impressive, and your opinions are thoughtful and well rea-
soned. We are now familiar with your abilities in your long tenure
as a judge. And yet we do not know whether the concerns some
have raised about your judicial philosophy are overstated or wheth-
er we need to have serious doubts about your nomination. I look
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forward to these hearings as an opportunity to learn more and
measure whether you meet our test of judicial excellence.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you, Senator Kohl.

Senator DeWine.

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator DEWINE. Thank you, Mr. Chairman.

Judge Alito, I want to welcome you and your family, appreciate
you being here with us today.

The Constitution gives the Senate a solemn duty, a solemn duty
when it comes to the nomination of any individual to sit on the
U.S. Supreme Court. While the President is to nominate that indi-
vidual, we in the Senate must provide our advice and consent. This
function is not well defined. The Constitution does not set down a
road map. It does not require hearings. In fact, it does not even re-
quire questioning on your understanding of the Constitution or the
role of the Supreme Court.

To me, however, these things are certainly important. The reason
is obvious. When it comes to the Supreme Court, the American peo-
ple have only two times when they have any input into how our
Constitution is interpreted and who will have the privilege to do
so. First, we elect a President who has the power to nominate Jus-
tices to the Supreme Court. Second, the people, acting through
their representatives in the Senate, have their say on whether the
President’s nominee should in fact be confirmed.

Judge Alito, I want to use our time together today to make a
point about democracy. When it comes to our Constitution, judges
perform certainly an important role. But the people, acting through
their elected representatives, should play an even more important
role. After all, our Constitution was intended as a popular docu-
ment. It was drafted and ratified by the people. It established
democratic institutions. It entrusts the people with the power to
make the tough decisions. In most cases, it prefers the will of the
people to the unchecked rule of judges. If confirmed, Judge, you
should always keep this in mind.

In my opinion, Chief Justice Roberts put it best during his recent
confirmation hearings, when he said, and I quote, “The Framers
were not the sort of people, having fought a revolution, having
fought a revolution to get the right of self government, to sit down
and say, well, let’s take all the difficult issues before us, let’s have
the judges decide them. That would have been the farthest thing
from their mind,” end of quote.

Sometimes, Judge, however, I fear that the Supreme Court for-
gets this advice. In the last 15 years, in fact, the Court has struck
down, in whole or in part, more than 35 acts of this Congress, and
nearly 60 State and local laws. Without question, the Court does
play a vital role in our constitutional system. Sometimes local,
State, and Federal law so clearly run afoul of the Constitution, that
the Court must step in and strike them down.

In most cases, the Court performs this admirably and with great
restraint. In recent years, the Court has struck down some laws
that, in my opinion, did not deserve such a fate. Take, for instance,
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the Americans with Disabilities Act; it passed this Congress with
overwhelming bipartisan support. The law was supported by an ex-
tensive factual record, and it was based on our Government’s long-
standing constitutional power to fight discrimination wherever it
exists. When the Court considered the ADA in the Garrett case,
however, it ignored the Act’s broad support, cast aside the legisla-
tive record, and struck down a portion of the law. The decision was
a close one, 5—4. The majority relied on a highly controversial legal
theory, and the case evoked a vigorous dissent.

This is precisely my problem with Garrett. In such a difficult
case where the Constitution does not clearly support the majority’s
decision, the proper response is not to strike down the law. In such
a case, the Court should defer to the will of the people. In other
ways, Judge, the Court’s recent decisions have made life more dif-
ficult for the democratic institutions that perform the day-to-day
work of our Nation, recent cases involving affirmative action and
the posting of the Ten Commandments on public property, which
seem to me at least to prove the point. The Court has upheld one
affirmative action program at the University of Michigan, but
struck down another one, and has allowed the posting of the Ten
Commandments outside of a public building, but banned it on the
inside in another case.

To add to the confusion, some of the Court’s decisions involve
multiple concurrences and dissents, making it hard, even for law-
yers and judges to figure out what the law is and why.

Chief Justice Roberts mentioned this problem at his hearing.
And in one of his final statements as Chief Justice, William
Rehnquist noted that one of the Court’s decisions had so many
opinions within it that he—and I quote—“didn’t know we had so
many Justices on the Court.”

What has emerged in certain areas, therefore, is a patchwork, a
patchwork that leaves local officials, State legislators, Members of
Congress and the public guessing what the law permits and what
it does not. In 1937, President Franklin Roosevelt reminded us that
the Constitution is, and I quote, “a layman’s document, not a law-
yer’s contract.” But that very document does little to serve people
when Supreme Court decisions are written so that even high-price
lawyers cannot figure them out.

I am not the first to raise these democratic concerns. Many have
faulted the Court for its lack of clarity in certain cases and many
have criticized its recent lack of deference to decisions made by
State legislatures and Congress. In fact, some have even suggested
that this recent trend has transformed our democracy from one
founded on “we, the people,” to one ruled by “we, the Court.” To
me, the criticism has some force. The Constitution empowers the
people to resolve our days’ most contentious issues. When judges
forget this basic truth, they do a disservice to our democracy and
to our Constitution. Judges are not Members of Congress. They are
not State legislators, Governors, nor Presidents. Their job is not to
pass laws, implement regulations, nor to make policy. To use the
words of Justice Byron White, words that I quoted at our last Su-
preme Court hearing: the role of the judge is simply to decide
cases; to decide cases, nothing more.
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Judge, from what I have seen so far, you do not need much re-
minding on this score. Your decisions are usually brief and to the
point. You write with clarity and common sense, and in most cases
you defer to the decisionmaking of those closest to the problem at
hand. I do not expect to agree with every case that you decide, but
your modest approach to judging seems to bode well for our democ-
racy.

Over the next several days the members of this Committee will
question you to find out what kind of Justice you will be. This
hearing is really our opportunity to try to answer that question.
Our constitutional system is founded on democracy, a world of peo-
ple, not the unchecked rule of judges. If confirmed, it will be your
job to faithfully interpret our Constitution and to defend our de-
mocracy case by case. I wish you well.

Thank you.

Chairman SPECTER. Thank you, Senator DeWine.

Senator Feinstein.

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR
FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Welcome, Judge Alito. I am one that believes your appointment
to the Supreme Court is the pivotal appointment, and because you
replace Sandra Day O’Connor and because she was the fifth vote
on 148 cases, you well could be a very key and decisive vote. So
during these hearings, I think it is fair for us to try to determine
whether your legal reasoning is within the mainstream of Amer-
ican legal thought and whether you are going to follow the law re-
gardless of your personal views about the law.

Since you have provided personal and legal opinions in the past,
I very much hope that you will be straightforward with us, share
your thinking, and share your legal reasoning.

I would like to use my time to discuss with you some of my con-
cerns. I have very deep concern about the legacy of the Rehnquist
Court and its efforts to restrict congressional authority to enact leg-
islation by adopting a very narrow view of several provisions of the
Constitution, including the Commerce Clause and the 14th Amend-
ment. This trend, I believe, if continued, would restrict and could
even prevent the Congress from addressing major environmental
and social issues of the future.

As I see it, certain of your decisions on the Third Circuit raise
questions about whether you would continue to advance the
Rehnquist Court’s limited view of congressional authority, and I
hope to clear that up.

Let me give you one example here, and that is the Rybar case.
Your dissent argued that Congress lacked the authority to ban the
possession and transfer of machine guns based essentially on a
technicality. The congressional findings from previous statutes
were not explicitly incorporated in the legislation. You took this po-
sition even though the Supreme Court had made clear in 1939, the
Miller case, that Congress did have the authority to ban the pos-
session and transfer of firearms, and even though Congress had
passed three Federal statutes that extensively documented the im-
pact that guns and gun violence have on interstate commerce. I am
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concerned that your Rybar opinion demonstrates a willingness to
strike down laws with which you personally may disagree by em-
ploying a narrow reading of Congress’s constitutional authority to
enact legislation.

The subject of Executive power has come up, and indeed it is a
very big one. I think we are all concerned about how you approach
and decide cases involving expanded Presidential powers. Recently
there have been several actions taken by the administration that
highlight why the constitutional checks and balances between the
branches of Government are so essential. These include the use of
torture, whether through an expansive reading of law, or dis-
regarding Geneva Conventions, including the Convention on Tor-
ture, whether the President is bound by ratified treaties or not, al-
lowing the detention of American citizens without providing due
process—of course, Sandra Day O’Connor was dispositive in the
Hamdi case—and whether the President can conduct electronic
surveillance on Americans without a warrant despite legislation
that establishes a court process for all electronic surveillance.

I am also concerned with the impact you could have on women’s
rights, and specifically, a woman’s right to choose. In the 33 years
since Roe was decided, there have been 38 occasions on which Roe
has been taken up by the Court. The Court has not only declined
to overrule Roe, but it has also explicitly reaffirmed its central
holding. In our private meeting, when we spoke about Roe and
precedent, you stated that you could not think of a case that has
been reviewed or challenged more than Roe. You also stated that
you believe that the Constitution does provide a right of privacy
and that you have a deep respect for precedent.

However, in 1985, you clearly stated that you believed Roe
should be overturned and that the Constitution does not protect a
woman’s right to choose. So despite voting to sustain Roe on the
Third Circuit, your opinions also raise questions about how you
might rule if not bound by precedent, and of course, obviously, I
would like to find that out.

I am also concerned about the role the Court will play in pro-
tecting individual rights in this and the next century. Historically,
the Court has been the forum to which individuals can turn when
they believed their constitutional rights were violated. This has
been especially noteworthy in the arena of civil rights, and as has
been mentioned, in that same 1985 job application, you wrote that
while in college you developed a deep interest in constitutional law,
and then you said, motivated in part by disagreement with the
Warren Court’s decisions, particularly in the areas of criminal pro-
cedure, the Establishment Clause, and reapportionment. Now, of
course, it was the Warren Court that brought us Brown v. Board
of Education, and of course, reapportionment is the bedrock prin-
ciple of “one man, one vote.” So exactly what you mean by this I
think is necessary to clear up.

Now, additionally, Justice O’Connor was a deciding vote on a
critical affirmative action case involving the University of Michi-
gan, Grutter v. Bollinger. So your views here may well be pivotal,
so I think the American people deserve to know how you feel, how
you think, how you would legally reason affirmative action legisla-
tion.
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When you served in the Solicitor General’s Office during the
Reagan administration, you argued in three cases against the con-
stitutionality of affirmative action programs, then once on the
Third Circuit, you sided against the individual alleging discrimina-
tion in about three-quarters of the cases before you.

We have a lot to learn about what your views are and your legal
reasoning, and how you would apply that legal reasoning. I really
look forward to the questions, and once again, because this ap-
pointment is so important, I hope you really will be straightforward
Withlus, and thereby be really straightforward with the American
people.

So thank you, and welcome.

Chairman SPECTER. Thank you, Senator Feinstein.

Senator Sessions.

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator SESSIONS. Thank you, Mr. Chairman.

I would like to also extend my congratulations to you, Judge
Alito and your family. It is a very special day, a great honor to be
nominated to the Supreme Court, the greatest court in the world,
in my view, and this will be a good process. The Senate has an obli-
gation to make a vigorous inquiry, and they will do so. I just hope
and truly believe that by the end of these hearings your answers
will be heard. The charges that I have heard made I know will be
rebutted. People will listen and see the answers that you give, and
when they do, they will feel great confidence in you as a member
of the Supreme Court.

You have a record as a brilliant but modest jurist, one who fol-
lows the law, who exercises restraint and does not use the bench
as an opportunity to promote any personal or political agenda. This
is exactly what I believe the American people want in a Justice to
the Supreme Court. It is exactly what President Bush promised to
nominate. You represent philosophically that kind of judge who
shows restraint, but at the same time you bring extraordinary
qualifications and abilities.

As has been said, judges are not politicians. They must decide
discrete cases before them based on the law and the facts of that
case. They are not policymakers. Every lawyer that has practiced
in America knows that. That is what they want in a judge. That
is what I understand they believe you are. That is why the ABA
has given you their top rating, in my view.

This ideal of American law is the rule of law. It is the American
ideal of justice, not to have an agenda, not to allow personal views
to impact your decisionmaking, and I am real proud to see that
your record indicates that.

I like Judge Roberts’s phrase of “modesty.” I believe that is your
philosophy also. We had the opportunity for a time to serve as
United States Attorneys together. You were the top prosecutor in
the office in New Jersey, one of the largest in the country. You had
the whole State, much larger than my office. I know your reputa-
tion as one of ability, but modesty. In fact, I remember distinctly
somebody told me, “Don’t underestimate Sam Alito. He’s a modest
kind of guy, but he’s probably the smartest guy in the Department
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of Justice.” I think that is the reputation you had and one that you
can be quite proud of.

Your record of achievement is extraordinary. You were Phi Beta
Kappa at Princeton and a Woodrow Wilson scholar. You attended
Yale Law School. You were an editor of the law review, elected by
your colleagues, and of course, for a graduating law student at a
prestigious law school or any law school, being an editor of the law
review is an extraordinary honor.

You clerked for a Federal judge on the Third Circuit. You were
an Assistant United States Attorney. You did appellate work, han-
dling criminal cases, and as United States Attorney you were pri-
marily a prosecutor. As I have checked the record, you will be the
first person to serve on the Supreme Court since Tom Clark, who
was appointed by Harry Truman in 1949, that had actual Federal
prosecutorial experience, which I think is a great value. Matter of
fact, I know it is a value. I have seen instances of Supreme Court
rulings where errors have been made, mostly as a result of just not
understanding the system and how it operates.

As an Assistant Solicitor General you argued 12 cases before the
Supreme Court. That is an extraordinary number. Very, very few
people in our country have had the opportunity to do that. Very
few lawyers will ever in their career do one case much less 12.

So you did a great job, and I think that is why the ABA, the
American Bar Association has rendered their views on you. It is a
15-member committee. All of them participate on a Supreme Court
nominee. They take this very seriously. They interview judges with
whom you work. They interview your colleagues. They interview
people who litigated against you. They interview litigants who have
lost before you as well as those who won before you, your co-coun-
sel. And at the conclusion of all of that, they unanimously gave you
their highest possible rating. I think that is an important thing.
Some of us on our side of the aisle criticize the ABA. We say they
tilt a little to the left, but their analysis process and the way they
go about it provides valuable insight to this Committee and to the
people of America, that the people of the country can know that
they have interviewed a host of people who have dealt with you in
every single area of your life, and they found you highly qualified,
the best recommendation they can give, and that is something you
should take great pride in.

We do not want an activist judge. That is not what we want in
this country. By “activist” I mean a judge who allows his personal
views to overcome a commitment to faithfully following the law, fol-
lowing the law as it is, not as you would like it to be, good or bad,
following that law. That is what we count on. When we violate
that, we undermine law, we undermine respect for law, and endan-
ger this magnificent heritage of law that we have been given. From
what I understand your approach to law, you have it right, and
your record indicates that.

The judicial oath you take is important. Some might say you
have to follow precedent and precedent is a very big part of what
you do, but you take the oath to swear that you will support and
defend the Constitution of the United States. You will take that
oath if confirmed, and you have already taken it as a Third Circuit
Judge. It is an oath not to decide whether a decision is good policy
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or not. That is for the legislative branch. It is not an oath to defend
the wall that the Supreme Court has enclosed sometimes around
itself. It is not an oath to avoid admitting error in previous deci-
sion. But let me be more direct. The oath you take is not an oath
to uphold precedent whether that precedent is super duper or not.
If you love the Constitution, which I hope you do, and I intend to
inquire about that, you will enforce the Constitution as it is, good
and bad. That is your responsibility in our democracy.

We have already had this morning some matters that have been
raised, and I think are worthy of just responding to briefly because
allegations get made in these hearings, you may never get a chance
by the time this hearing is over to rebut some of the things that
have already been raised. Senator Kennedy claimed that you have
not offered an opinion or a dissent siding with a claim of racial dis-
crimination. I would point him to U.S. v. Kithcart. There you made
it clear that the Constitution does not allow police officers to ra-
cially profile black drivers. A police officer received a report that
two black males in a black sports car had committed three rob-
beries. Later they pulled over a driver because he was a black man
in a black sports car. You wrote that this violated the Fourth
Amendment. You stated that the mere fact that Kithcart was black
and the perpetrators had been described as two black males was
plainly insufficient.

They also may want to look at your majority opinion in Brinson
v. Vaughn, where you rule that the Constitution does not allow
prosecutors to exclude African-Americans from jurors, and you
granted the petitioner’s habeas petition in that case, reversing the
conviction. You stated the Constitution guarantees, “that a State
does not use peremptory challenges of jurors to remove any black
jurors because of his race, thus a prosecutor’s decision to refrain
from discriminating against some African-American voters does not
cure discrimination against others.”

As for dissents, you were the lone dissenter calling for an expan-
sive interpretation of civil rights laws. Your dissent complained in
an employer case that the majority had substituted its own opinion
for the law, and you dissented, and later the Supreme Court vindi-
cated you, 9-0.

I would also note you were questioned about judicial independ-
ence. I think some of our people have mentioned that, but an aca-
demic study of Federal Appeals Court opinions rated you the fourth
most independent judge in the Federal judiciary. That is out of 98.
They took that based on issues such as whether or not you are
most likely to disagree with judges or agree with judges of a dif-
ferent political party.

Mr. Chairman, I thank you for your leadership, and look forward
to a vigorous hearing. I am confident this nominee has the skills
and graces to make an outstanding Supreme Court Justice.

Chairman SPECTER. Thank you, Senator Sessions.

We are going to turn to one more Senator, Senator Feingold, for
an opening statement, and then we are going to take a 15-minute
break. We will have concluded the opening statements of 12 of our
18 Judiciary Committee members. That will leave us four more.
Then Senator Lautenberg and Governor Whitman to make the for-
mal presentation of Judge Alito, and then Judge Alito’s opening
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statement. At this time we will adjourn and we will reconvene at
2:10.

Pardon me. We are going to proceed with you, Senator Feingold.

[Laughter.]

Senator FEINGOLD. Thank you, Mr. Chairman, I think.

Senator LEAHY. This is called the potted plant routine, Russ.

[Laughter.]

Chairman SPECTER. I am so anxious for the recess, I jumped the
gun a little.

[Laughter.]

STATEMENT OF SENATOR RUSSELL D. FEINGOLD, A U.S.
SENATOR FROM THE STATE OF WISCONSIN

Senator FEINGOLD. Mr. Chairman, I too want to welcome our
nominee and thank him in advance for the long hours that he will
put in this week.

Judge, I do greatly admire your legal qualifications, and of
course, your record of public service, and I wish you well here. And
as with the hearing and the nomination of Chief Justice Roberts,
I approach this proceeding with an open mind.

Judge Alito, I know that as a long-time student of the law in the
Supreme Court, you appreciate the importance of the process that
we begin today. A position on the Supreme Court is one of the
highest honors and greatest responsibilities in our country. The
Constitution requires the Senate to offer its advice and decide
whether to grant its consent to your nomination, and the Senate
has duly delegated to the Judiciary Committee the task of exam-
ining your record and hearing your testimony and responses to
questions about your views.

So it is our job in these hearings to try to get a sense for our-
selves, for our colleagues who are not on the Committee, and for
the American people, of whether you should be given the enormous
responsibility of protecting our citizens’ constitutional freedoms on
the Supreme Court. So you will, obviously, face tough questions
here, Judge.

No one is entitled to a seat on the Supreme Court simply because
he has been nominated by the President. I think the burden is ac-
tually on the nominee to demonstrate that he should be confirmed.

We begin these hearings today at an important time. Less than
a month ago we learned that this administration has for years been
spying on American citizens without a court order and without fol-
lowing the laws passed by Congress. Americans are understandably
asking each other whether our Government believes it is subject to
the rule of law. Now more than ever we need a strong and inde-
pendent judicial branch. We need judges who will stand up and tell
the executive branch it is wrong when it ignores or distorts the
laws passed by Congress. We need judges who see themselves as
custodians of the rights and freedoms that the Constitution guar-
antees even when the President of the United States is telling the
country that he should be able to decide unilaterally, unilaterally,
how far these freedoms go.

To win my support, Judge Alito will have to show that he is up
to the challenge. His instincts sometimes seem to be to defer to the
executive branch to minimize the ability of the courts to question
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the Executive in national security cases, to grant prosecutors what-
ever powers they seek, and to deny relief to those accused of crimes
who assert that their constitutional rights were violated. So it will
be up to Judge Alito to satisfy the Senate that he can be fair and
objective in these kind of cases.

We need judges on the bench who will ensure that the judicial
branch of Government is the independent check on Executive
power that the Constitution requires and that the American people
expect.

In these days of corruption investigations and indictments in
Washington, we also need judges who are beyond ethical reproach.
In 1990, when the judge appeared before this Committee in connec-
tion with this nomination to the Court of Appeals, Judge Alito
promised to recuse himself from cases involving a mutual fund
company with which he had substantial investments, Vanguard.
He kept those investments throughout his service on the Court of
Appeals and still has them today. But in 2002 he sat on a panel
in a case involving Vanguard. Since his nomination to the Supreme
Court, we have now heard different explanations from the nominee
and his supporters about why he failed to recuse himself. Needless
to say, the shifting explanations and justifications are somewhat
troubling. I hope that we will get the full and final story in these
hearings.

Before we grant lifetime tenure to Federal judges, and particu-
larly Justices of the Supreme Court, we must make sure that they
have the highest ethical standards. The stakes for this nomination
could hardly be higher. Justice O’Connor, as many have said, was
the swing vote in many important decisions in the past decade. Her
successor could well be the deciding vote in a number of cases that
have already been argued this term, that may have to be reargued
after a new Justice is confirmed. The outcome of these cases could
shape our society for generations to come.

Now, we do not have the right to know how a nominee would
rule on those cases. Indeed, we should all hope that the nominee
does not know either, but we do have a right to know what and
how a nominee thinks about the important legal issues that have
come to the Court in recent years. Commenting on past Supreme
Court decisions, in my view, would no more disqualify a nominee
from hearing a future case on a similar topic than would a current
Justice participating in those past decisions. Mr. Chairman, it sim-
ply cannot be that the only person in America who cannot express
an opinion on a case where Justice O’Connor cast the deciding vote,
is the person who has been nominated to replace her on the Court.

So I look forward to questioning you, Judge Alito, about Execu-
tive power, the death penalty, employment discrimination, criminal
procedure and other important topics, and I look forward to your
candid answers. I will have to say that I was rather pleased that
the judge was actually less guarded in our private meeting, than
were the other two Supreme Court nominees who I had had the
privilege to meet. I hope he is even more forthcoming in this hear-
ing.

Given his long judicial record and the memos we have seen that
express his personal views on legal issues, I expect complete an-
swers, and I think my colleagues do too. If a nominee expresses a
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personal view on a legal issue in a memo written over a decade
ago, I think we and the American people have the right to know
if he still holds that view today.

Mr. Chairman, if confirmed to the Supreme Court, Judge Alito
is likely to have a profound impact on the lives of Americans for
decades to come. That is a fact. It is clear, Mr. Chairman, from how
you have planned these hearings, that you recognize that.

Thank you for your efforts to ensure a full and fair evaluation
of this nominee, and I not only look forward to the questioning, but
I want to note that I have caused the recess to occur 3 minutes and
40 seconds earlier than it normally would have.

[Laughter.]

Chairman SPECTER. Thank you, Senator Feingold, for your brev-
ity.

We will now take a 15-minute recess until 2:15.

[Recess from 2 p.m. to 2:15 p.m.]

Chairman SPECTER. It is 2:15. We will resume these hearings.
Next up on opening statement is Senator Graham.

Senator GRAHAM. Shall I wait or go ahead, Mr. Chairman?

[Pause.]

Chairman SPECTER. Senator Graham, you may begin.

STATEMENT OF HON. LINDSEY O. GRAHAM, A U.S. SENATOR
FROM THE STATE OF SOUTH CAROLINA

Senator GRAHAM. Thank you, Mr. Chairman, and welcome back,
Judge. I would hate for you to miss my opening statement, a loss
for the ages.

Welcome to the Committee. Welcome to one of the most impor-
tant events in your life. You have got the people that mean the
most here with you today, your family, and I know they are proud
of you, and I am certainly proud of what you have been able to ac-
complish.

To say the least, you come to the Senate in interesting political
times. There is going to be a lot of talk by the Senators of this
Committee about concepts that are important to Americans, but
what I worry the most about is your time, believe it or not, will
come and go. You will not be here forever. It may seem that way,
but I think you are going to be just fine.

I don’t know what kind of vote you are going to get, but you will
make it through. It is possible you could talk me out of voting for
you, but I doubt it. So I won’t even try to challenge you along those
lines. I feel very comfortable with you being on the Supreme Court
based on what I know, and the hearings will be helpful to all of
us to find out some issues that are important to us.

We had a talk recently about Executive power. That is very im-
portant to me. In time of war, I want the executive branch to have
the tools to protect me, my family and my country. But also I be-
lieve even during a time of war, the rule of law applies.

I have got some problems with using a force resolution to the
point that future Presidents may not be able to get a force resolu-
tion from Congress if you interpret it too broadly. And we will talk
about those things and we will talk more about it.

I am going to talk a little bit about some of the points my col-
leagues have been making. Everybody knows you are a conserv-
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ative. The question is are you a mainstream conservative. Well, the
question I have for my colleagues is who would you ask to find out.
Would you ask Senator Kennedy? Probably not. If you asked me
who a mainstream liberal is, I would be your worst person to pick
because I don’t hang out over there.

I suspect that most all of us, if not all of us, will vote for you,
and I would argue that we represent from the center line to the
right ditch in our party and if all of us vote for you, you have got
to be pretty mainstream. So the answer to the question, are you
a mainstream conservative, will soon be know.

If every Republican member of the Judiciary Committee votes for
you and you are not mainstream, that means we are not main-
stream. And it is a word that means what you want it to mean.
Advise and consent means what? Whatever you want it to mean.
Advise and consent means the process has got to work to the ad-
vantage of people I like, and with people I don’t want on the Court,
it is a different process. That is politics.

Every Senator will have to live within themselves as to what
they would like to see happen for the judiciary. My main concern
here is not about you. It is about us. What are we going to be doing
as a body to the judiciary when it is all said and done?

Roe v. Wade and abortion. If I wanted to work for Ronald
Reagan, one of the things I would tell the Reagan administration
is I think Roe v. Wade was wrongly decided. They are likely to hire
me because they were trying to prove to the Court that the Court
took away from elected officials a very important right, protecting
the unborn.

I was on a news program with Senator Feinstein this weekend,
who is a terrific person. She made a very emotional, compelling ar-
gument that she can remember back-alley abortions and women
committing suicide when abortion was illegal. I understand that is
very seared in her memory banks and that is important to her.

Well, let me tell you there is another side to that story. There
are millions of Americans, a bunch of them in South Carolina, who
are heartsick that millions of unborn children have been sent to
certain death because of what judges have done. It is a two-sided
argument. It is an emotional event in our society.

They are talking about filibustering maybe if you don’t give the
right answer. Well, what could possibly be the right answer about
Roe v. Wade? If you acknowledge it is a precedent of the Court,
well, then you would be right. If you refuse to listen to someone
who is trying to change the way it is applied or to overturn it and
you will say here I will never listen to them, you might talk me
out of voting for you. I don’t think any American should lose the
right to challenge any precedent that the Supreme Court has
issued because the judge wanted to get on the Court.

And you may be a great fan of Roe v. Wade and you think it
should be there forever. There may be a case where someone dis-
agrees with that line of reasoning. What I want from the judge is
the understanding that precedent matters, but the facts, the brief
and the law is what you are going to base your decision on as to
whether or not that precedent stands, not some bargain to get on
the Court, because I can tell you if that ever becomes a reason to
filibuster, there are plenty of people that I personally know, if it
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became fashionable to stand on the floor of the Senate to stop a
nominee on the issue of abortion, who feel so deeply, so honestly
held belief that an abortion is certain death for an unborn child
that they would stand on their feet forever.

And is that what we want? Is that where we are going as a Na-
tion? Are we going to take one case and one issue and if we don’t
get the answer we like that represents our political view on that
issue, are we going to bring the judiciary to their knees? Are we
going to say as a body it doesn’t matter how smart you are, how
many cases you have decided, how many things you have done in
your life as a lawyer, forget about it, it all comes down to this one
issue?

If we do, if we go down that road, there will be no going back,
and good men and women will be deterred from coming before this
body to serve their Nation as a judge at the highest levels. What
we are saying and what we are doing here is far more important
than just whether or not Judge Alito gets through the process.

What is the proper role of a Senator when it comes to advising
and consenting? I would argue that if we start taking the one or
two cases we cherish the most and make that a litmus test, we
have let our country down and we have changed the historical
standard.

Elections matter. Values debates occur all over this country.
They occur in Presidential elections. It is no mystery as to what
President Bush would do if he won. He would pick people like John
Roberts and Sam Alito. That is what he said he would do. That is
exactly what he has done. He has picked solid strict construc-
tionists, conservatives, who have long, distinguished legal careers.

What did President Clinton do? He picked people left of the cen-
ter who worked for Democrats. And it cannot surprise the people
on the other side that the two people we picked worked for Ronald
Reagan. We liked Ronald Reagan. President Clinton picked Gins-
burg and Breyer. Justice Ginsburg was the general counsel for the
ACLU. If T am going to base my decision based on who you rep-
resented as a lawyer, how in the world could I ever vote for some-
body that represented the ACLU?

If I am going to make my decision based on whether or not I
agree with the Princeton faculty and administration policies on
ROTC students and quotas and I am bound by that, I will get
killed at home. What Princeton does with their admission policies
and whether or not a ROTC unit should be on a campus is an OK
thing to debate; at least I hope it is OK. I think most Americans
are going to be with the group that you are associated with, not
the policies of Princeton.

The bottom line is you come here as an individual with a life well
lived. Everybody who seems to have worked with you as a private
lawyer, public lawyer and as a judge admires you, even though
they may disagree with you.

My biggest concern, members of this Committee, is if we don’t
watch the way we treat people like Judge Alito, we are going to
drive good men and women away from wanting to serve. There will
be a Democratic President one day. I don’t know when, but that is
likely to happen, and there will be another Justice Ginsburg come
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over. If she came over in this atmosphere, she wouldn’t get 96
votes. Judge Scalia wouldn’t get 98 votes, and that is sad to me.

I hope we will use this opportunity not only to treat you fairly,
but not use a double standard. I hope we will understand that this
is bigger than you, this is bigger than us, and the way we conduct
ourselves and what we expect of you we had better be willing to
expect when we are not in power.

Thank you.

Chairman SPECTER. Thank you, Senator Graham.

Senator Schumer.

STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman.

Judge Alito, welcome to you, Mrs. Alito, your two children, the
rest of your family. I join my colleagues in congratulating you on
your nomination. If confirmed, you will be one of nine people who
collectively hold power over everyone who lives in this country. You
will define our freedom, you will affect our security, and you will
shape our law. You will determine on some days where we pray
and how we vote. You will define on other days when life begins
and what our schools may teach, and you will decide from time to
time who shall live and who shall die. These decisions are final and
appeals impossible.

That is the awesome responsibility and power of a Supreme
Court Justice, and it is therefore only appropriate that everyone
who aspires to that office bear a heavy burden when they come be-
fore the Senate and the American people to prove that they are
worthy.

But while every Supreme Court nominee has a great burden,
yours, Judge Alito, is triply high, first because you have been
named to replace Sandra Day O’Connor, the pivotal swing vote on
a divided Court; second, because you seem to have been picked to
placate the extreme right wing after the hasty withdrawal of Har-
riet Miers; and finally, and most importantly, because your record
of opinions and statements on a number of critical constitutional
questions seems quite extreme.

So, first, as this Committee takes up your nomination, we can’t
forget recent history, because that history increases your burden
and explains why the American people want us to examine every
portion of your record with great care.

Harriet Miers’s nomination was blocked by a cadre of conserv-
ative critics who undermined her at every turn. She didn’t get to
explain her judicial philosophy, she didn’t get to testify at the hear-
ing, and she did not get the up-or-down vote on the Senate floor
that her critics are now demanding that you receive. Why? For the
simple reason that those critics couldn’t be sure that her judicial
philosophy squared with their extreme political agenda. They seem
to be very sure of you. The same critics who called the President
on the carpet for naming Harriet Miers have rolled out the red car-
peif for you, Judge Alito. We would be remiss if we didn’t explore
why.

And there is an additional significance to the Miers precedent
which is this: everyone now seems to agree that nominees should
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explain their judicial philosophy and ideology. After so many of my
friends across the aisle spoke so loudly about the obligation of
nominees to testify candidly about their legal views and their judi-
cial philosophy when the nominee was Harriet Miers, I hope we
will not see a flip-flop now that the nominee is Sam Alito.

The second reason your burden is higher, of course, is that you
are filling the shoes of Sandra Day O’Connor. Those are big shoes
to be sure, but hers are also special shoes. She was the first woman
in the history of the Supreme Court, is the only sitting Justice with
experience as a legislator, and has been the most frequent swing
vote in a quarter century of service.

While Sandra Day O’Connor has been at the fulcrum of the
Court, you appear poised to add weight to one side. That alone is
not necessarily cause for alarm or surprise, but is certainly a rea-
son for pause. Are you in Justice O’Connor’s mold or, as the Presi-
dent has vowed, are you in the mold of Justices Scalia and Thom-
as?

Most importantly, though, your burden is high because of your
record. Although I haven’t made up my mind, I have serious con-
cerns about that record. There are reasons to be troubled. You are
the most prolific dissenter in the Third Circuit.

This morning, President Bush said Judge Alito has the intellect
and judicial temperament to be on the Court. But the President left
out the most important qualification: a nominee’s judicial philos-
ophy.

Judge Alito, in case after case, you give the impression of apply-
ing careful legal reasoning, but too many times you happen to
reach the most conservative result. Judge Alito, you give the im-
pression of being a meticulous legal navigator, but in the end you
always seem to chart a right-ward course.

Some wrongly suggest that we are being results-oriented when
we question the results you have reached. But the opposite is true.
We are trying to make sure you are capable of being fair, no matter
the identity of the party before you. Sometimes, you give the gov-
ernment a free pass, but refuse to give plaintiffs a fair shake. We
need to know that Presidents and paupers will receive equal justice
in your courtroom.

If the record showed that an umpire repeatedly called 95 percent
of pitches strikes when one team’s players were up and repeatedly
called 95 percent of pitches balls when the other team’s players
were up, one would naturally ask whether the umpire was being
impartial and fair.

In many areas, we will expect clear and straightforward answers
because you have a record on these issues; for example, Executive
power, congressional power and personal autonomy, just to name
a few. The President is not a king, free to take any action he choos-
es without limitation by law.

The Court is not a legislature, free to substitute its own judg-
ment for that of elected bodies, and the people are not subjects,
powerless to control their own most intimate decisions. Will your
judicial philosophy preserve these principles or will it erode them?

In each of these areas, there is cause for concern. In the area of
Executive power, Judge Alito, you have embraced and endorsed the
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theory of the unitary Executive. Your deferential and absolutist
view of separation of powers raises questions.

Under this view, in times of war the President would, for in-
stance, seem to have inherent authority to wiretap American citi-
zens without a warrant, to ignore congressional Acts at will, or to
take any other action he saw fit under his inherent powers. We
need to know, when a President goes to far, will you be a check
on his power or will you issue him a blank check to exercise what-
ever power alone he thinks appropriate. Right now, that is an open
question, given your stated views.

Similarly on the issue of federalism, you seem to have taken an
extreme view, substituting your own judgment for that of a legisla-
ture. Certainly, one important case you wrote, in Rybar v. U.S.,
that Congress exceeded its power by prohibiting the possession of
fully automatic machine guns. Do you still hold these cramped
views of congressional power? Will you engage in judicial activism
to find ways to strike down laws that the American people want
their elected representatives to pass and that the Constitution au-
thorizes?

And, of course, you have made statements expressing your view
that the, quote, “Constitution does not protect the right to an abor-
tion,” unquote. In fact, you said in 1985 that you personally believe
very strongly this is true. You also spoke while in the Justice De-
partment of, quote, “the opportunity to advance the goals of bring-
ing about the eventual overruling of Roe v. Wade.”

It should not be surprising that these statements will bring a
searching inquiry, as many of my colleagues have already sug-
gested. So we will ask you, do you still personally believe very
strongly that the Constitution does not protect a right to an abor-
tion? We will ask, do you view elevation to the Supreme Court,
where you will no longer be bound by High Court precedent, as the
long-sought opportunity to advance the goals of bringing about the
eventual overruling of Roe v. Wade, as you stated in 1985?

Judge Alito, I sincerely hope you will answer our questions. Most
of the familiar arguments for ducking direct questions no longer
apply and certainly don’t apply in your case. For example, the logic
of the mantra repeated by John Roberts at his hearing that one
could not speak on a subject because the issue was likely to come
before him quickly vanishes when the nominee has a written
record, as you do, on so many subjects.

Even under the so-called Ginsburg precedent, which was en-
dorsed by Judge Roberts, Republican Senators and the White
House, you have an obligation to answer questions on topics that
you have written about. On the issue of choice, for example, be-
cause you have already made blanket statements about your view
of the Constitution and your support for overruling Roe, you have
already given the suggestion of pre-judgment on a question that
will likely come before the Court. So I respectfully submit you can-
not use that as a basis for not answering.

So I hope, Judge Alito, that when we ask you about prior state-
ments you have made about the law, some strong, some even stri-
dent, you will simply not answer, in effect, no comment. That will
not dismiss prior expressions of decidedly legal opinions as merely
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personal beliefs, and that will enhance neither your credibility nor
your reputation for careful legal reasoning.

I look forward, Judge, to a full and fair hearing.

Chairman SPECTER. Thank you, Senator Schumer.

Senator Cornyn.

STATEMENT OF HON. JOHN CORNYN, A U.S. SENATOR FROM
THE STATE OF TEXAS

Senator CORNYN. Thank you, Mr. Chairman.

Judge Alito, welcome to the Committee, and to your family as
well. I am a little surprised to learn that you have a triply high
burden for confirmation here. I guess we will get a chance to ex-
plore that and the fairness of that, or whether all nominees ought
to have the same burden before the Committee.

What I want to also make sure of is that we don’t hold you to
a double standard, that we don’t expect of you answers to questions
that Justice Ginsburg and others declined to answer in the inter-
ests of the independence of the judiciary and in the interests of ob-
serving the canons of judicial ethics.

Nevertheless, we have already heard a great deal about you and
your credentials for the Supreme Court. As has been noted, you
served with distinction on the court of appeals. You have served as
a United States Attorney, and indeed you have served your entire
adult life in public service.

We have also heard a bit today—and we will hear more as these
proceedings unfold—about the testimonials from people who have
worked with you, people who know you best, whether liberal, mod-
erate or conservative. The judges on your court have praised you
as a thoughtful and open-minded jurist, and we will hear more
from them later in the week.

The same can be said of the dozens of law clerks who have
worked with you over the last 15 years. As you know, law clerks
are those who advise appellate judges on the cases they hear, and
you have had law clerks from all political persuasions, from mem-
bers of the Green Party, to Democrat clerks, even a clerk that went
on to serve as counsel of record for John Kerry’s campaign for
President. And every single one of them says that you will make
a terrific Supreme Court Justice, that you apply the law in a fair
and even-handed manner, and that you bring no agenda to your job
as a judge.

If fairness, integrity, qualifications and an open mind were all
that mattered in this process, you would be confirmed unani-
mously. But we know that is not how the process works, or at least
how it works today. We know that 22 Senators, including 5 on this
committee, voted against Chief Justice Roberts’s confirmation just
a few short months ago. And my suspicion is that you do not come
here with a total level playing field.

I am reluctantly inclined to the view that you and other nomi-
nees of this President to the Supreme Court start with no more
than 13 votes on this Committee and only 78 votes in the full Sen-
ate, with a solid, immovable, and unpersuadable block of at least
22 votes against you, no matter what you say and no matter what
you do. Now, that is unfortunate for you, but it is even worse for
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{:)ha Senate and its reputation as the world’s greatest deliberative
ody.

The question is why—with so many people from both sides of the
aisle and across the ideological spectrum supporting your nomina-
tion—are liberal special interest groups and their allies devoting so
much time and so much money to defeat your nomination? The an-
swer, I am afraid, is that there are a number of groups who really
don’t want a fair-minded judge who has an openness to both sides
of the argument. Rather, they want judges who will impose their
liberal agenda on the American people—views so liberal that they
cannot prevail at the ballot box.

So they want judges who will find traditional marriage limited
to one man and one woman unconstitutional. They want judges
who will ban any trace of religious expression from the public
square. They even want judges who will prohibit schoolchildren
from reciting the Pledge of Allegiance. As I say, none of these are
mainstream positions embraced by the American people. So the
strategy is to try to impose their agenda through unelected judges.

Judge Alito, the reason why these groups are trying to defeat
your nomination—because you won’t support their liberal agenda—
is precisely why I support it. I want judges on the Supreme Court
who will not use their position to impose personal policy pref-
erences or a political agenda on the American people. I want judges
on the Supreme Court who will respect the words and the meaning
of the Constitution, the laws enacted by Congress, and the laws en-
acted by State legislatures.

Now, this doesn’t mean, as you know, that a judge will always
reach what might be called a conservative result. It means that
judges will reach whatever result is directed by the Constitution,
by the law, and by the facts of a case. Sometimes it might be called
conservative, sometimes it might be called liberal. But the point is
that the meaning of the Constitution and other laws should not
change unless we the people change them.

A Supreme Court appointment is not a roving commission to re-
write our laws however you and your colleagues see fit. I will give
you one example of an area where I believe our Supreme Court has
been rewriting the Constitution for a long time. It is an area near
and dear to me and others in this country. I am speaking of the
ability of people of faith to freely express their beliefs in the public
square.

There is no doubt where the Founding Fathers stood on this
issue. They believed that people of faith should be permitted to ex-
press themselves in public. They believed that this country was big
enough and free enough to allow expression of an enormous variety
of views and beliefs. They believed that freedom of expression in-
cluded religious views and beliefs, so long as the government did
not force people to worship in a particular manner and remained
neutral on what those views and beliefs were.

But this country has gotten seriously off track under the Su-
preme Court when it went so far as to limit the right of even pri-
vate citizens to freely express their religious views in public. As I
mentioned to you when we met early on in these proceedings, I had
an opportunity, as some have had on this Committee, to argue a
case before the U.S. Supreme Court. When I was attorney general,
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I helped argue a case called Santa Fe Independent School District
v. Doe.

The school district in that case had the temerity to permit stu-
dent-led, student-initiated prayer before football games. And, of
course, someone sued. I repeat, this is student-led, student-initi-
ated, voluntary prayer. The Supreme Court held by a vote of six
to three that even this was unconstitutional.

The decision led the late Chief Justice Rehnquist to remark that
the Court now exhibits “hostility to all things religious in public
life.” It is hard to disagree with him. Depictions or expressions of
sex, violence, crime are all permitted virtually without limit, but
religion, it seems, never.

Now, this is where you come in, Judge Alito. I appreciate your
record on the Third Circuit respecting the importance of neutrality
of government when it comes to religious expression on a voluntary
basis by individual citizens. It is my sincere hope that, when con-
firmed, you will persuade your colleagues to reconsider their atti-
tude toward religious expression and grant it the same freedom
currently reserved for almost all other non-religious speech.

No wonder many in America seem to believe that the Supreme
Court has become one more inclined to protect pornography than
to protect religious expression. Most people in America don’t be-
lieve that “God” is a dirty word. But the sad fact is that some
Americans are left to wonder whether the Supreme Court might
have greater regard for it if it were.

Again, welcome to the Committee and thank you for your contin-
ued willingness to serve our great Nation.

Chairman SPECTER. Thank you, Senator Cornyn.

Senator Durbin?

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator DURBIN. Thank you very much, Mr. Chairman. Judge
Alito, welcome to you and your family before the Judiciary Com-
mittee. You have heard time and again from my colleagues why
this seat on the Supreme Court means so much. They have quoted
the statistics of 193 5—4 decisions where Sandra Day O’Connor was
the deciding vote in 148 of those instances. She was a critical vote
in issues of civil rights, human rights, workers’ rights, women’s
rights, restraining the power of an overreaching President.

If you look at the record, the enviable record which Sandra Day
O’Connor has written, you find she was the fifth and decisive vote
to safeguard Americans’ right to privacy, to require courtrooms to
grant access to the disabled, to allow the Federal Government to
pass laws to protect the environment, to preserve the right of uni-
versities to use affirmative action, to ban the execution of children
in America. And Justice O’Connor was the fifth vote to uphold the
time-honored principle, which bears repeating, of separation of
church and state. There was real wisdom in the decision of our
forefathers in writing a Constitution that gave us an opportunity
to grow as such a diverse Nation, and we should never forget it.

Justice O’Connor has been the critical decisive vote on many
issues that go to the heart of who we are as a Nation. We believe,
many of us, that the decision on filling this vacancy is going to tip
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the scales of justice on the Supreme Court one way or the other,
and that is why we are so mindful of the importance of our task.

Yesterday, the Chicago Tribune editorialized that anyone who
questions your nomination has a heavy burden of proof. I disagree.
I believe the burden of proof is yours, Judge Alito, the burden of
demonstrating to the American people and this Committee that you
or any nominee is worthy to serve on the highest Court, to succeed
Sandra Day O’Connor.

My friend Illinois Senator Paul Simon once said as a member of
this same Committee that the test for a Supreme Court nominee
is not where he stands on any given issue. The test is this: Will
you use your power on the Court to restrict freedom or expand it?
In the simplest terms, I think Paul Simon got it right. That is the
best test because the Supreme Court is the last refuge in America
for our rights and liberties. In my lifetime, it is the Supreme Court,
not Congress, that integrated public schools, that allowed people of
different races to marry, and established the principle that our
Government should respect the value of privacy of American fami-
lies. These decisions are the legacy of Justices who chose to expand
American freedom. If you are confirmed, Judge Alito, will you con-
tinue their legacy?

You and I spoke about the Griswold decision in my office. It is
hard to imagine that 40 years ago people could be convicted of a
crime, fined, and sent to prison for using the most common forms
of birth control. The Supreme Court looked at that decision and
said that is just wrong. We may not find the word “privacy” in the
Constitution, but that is just inherent to our freedom as Ameri-
cans. It seems like a given now. Who would even question it? But
it has not been that long ago that up here on Capitol Hill we were
involved in a bitter debate over the tragedy of Terri Schiavo. And
Republican congressional leaders threatened Federal judges with
impeachment if they did not agree to intervene into that family’s
painful personal decision. We see it in attempts on Capitol Hill to
impose gag rules on doctors on what they can say to their patients
about family planning. And we certainly see it now with an effort
by this Government to tap our phones, invade our medical records,
credit information, library records, and the most sensitive personal
information in the name of national security.

Now, Justice O’Connor was the critical fifth vote to protect our
right of privacy. We want to know whether you will be that vote
as well. You were the only judge on your court to authorize a very
intrusive search of a 10-year-old girl. You were the only judge on
your court who voted to diminish the right of privacy in the case
of Planned Parenthood v. Casey, a position that was specifically re-
jected by the Supreme Court. And as a Government lawyer, you
wrote that you personally believed very strongly the Constitution
does not protect the right to an abortion.

Like many, I have thought about this issue of abortion time and
again. It is not an easy issue for most people. I have thought about
the law and the impact of my personal religious beliefs and feel-
ings. I have thought about the real lives of people and the tragic
experiences of the women that I have met. And I have come to be-
lieve over the years that a woman should be able to make this ago-
nizing decision with her doctor and her family and her conscience
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and that we should be very careful that we don’t make that deci-
sion a crime except in the most extreme circumstances.

There is also the issue of personal privacy when it comes to the
Executive power. Throughout our Nation’s history, during times of
war, whether it was habeas corpus in the Civil War, the Alien and
Sedition Acts in World War I, or Japanese internment camps in
World War II, Presidents have gone too far. And in going too far,
they have taken away the individual rights of American citizens.
The last stop to protect those rights and liberties is the Supreme
Court. That is why we want to make certain that when it comes
to the checks and balances of the Constitution, you will stand with
our Founding Fathers in protecting us from a Government or a
President determined to seize too much power in the name of na-
tional security.

As a Government lawyer, you pushed a policy of legislative con-
struction designed to make congressional intent secondary to Presi-
dential intent. You wrote, and I quote, “The President will get the
last word on questions of interpretation.” In speeches to the Fed-
eralist Society, you have identified yourself as a strong proponent
of the so-called unitary Executive theory. That is a marginal theory
at best, and yet it is one that you have said you believe in.

This is not an abstract debate. The Bush administration has re-
peatedly cited this theory to justify its most controversial policies
in the war on terrorism. Under this theory, the Bush administra-
tion has claimed the right to seize American citizens in the United
States and imprison them indefinitely without charge. They have
claimed the right to engage in torture, even though American law
makes torture a crime. Less than 2 weeks ago, the White House
claimed the right to set aside the McCain torture amendment that
passed the Senate 90-9. What was the rationale? The unitary Ex-
ecutive theory, which you have supported.

In the Hamdi case, Justice O’Connor wrote for the plurality, and
it has been quoted many times: “A state of war is not a blank check
for the President when it comes to the rights of the Nation’s citi-
zens.” If you are confirmed, Judge Alito, who will inspire your
thinking if this President or any President threatens our funda-
mental constitutional rights? Will it be the Federalist Society or
will it be Sandra Day O’Connor?

Two months ago, Rosa Parks was laid to rest. Her body laid in
state in the Capitol Rotunda, a fitting tribute to the mother of our
modern civil rights movement. Her courage is well known. The
courage of Federal Judge Frank Johnson, whom we talked about,
is well known as well. He was the one who gave the legal authority
for the right to march from Selma to Montgomery, and he suffered
dearly for it. He was ostracized and rejected. His life was threat-
ened as a result of it.

When we met in my office, Judge Alito, you told me about how
your father as a college student was almost expelled for standing
up to the college president who decided that the school basketball
team should not use its African-American players against an all-
white opponent. That university president did not want to offend
their all-white opponent, but your dad stood up, and you were so
proud of that moment in your family history. I admire your father’s
courage as well. But just as we do not hold the son responsible for
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the sins of the father, neither can we credit the son for the courage
of the father. As Supreme Court Justice, would you have the cour-
age to stand up for civil rights even if it is unpopular?

We want to understand what you meant in 1985 when you said
from the heart that you disagreed with the Warren Court on re-
apportionment, the one man/one vote principle. That was a civil
rights decision. We want you to explain your membership in an or-
ganization that you highlighted at Princeton University that tried
to challenge the admission of women and minorities. And I think
we want to make certain of one thing. We want to make certain
that every American who stood in silent tribute to Rosa Parks
hopes that you will break your silence and speak out clearly for the
civil rights that define our unity as a Nation.

There have been many controversial cases alluded to here. Some
people have questioned, What is the difference? What difference in
my life does it make if Sam Alito is on the bench or if he isn’t? Why
would I care if it is a narrow interpretation or a broad interpreta-
tion of the law? How does it affect my life? We know it affects ev-
eryone’s life. We were reminded just very recently with the tragedy
that was in the headlines. In one of your dissents, you would have
allowed a Pennsylvania coal mine to escape worker safety and
health requirements required by Federal law. Last week’s tragedy
at the Sago mine reminds us that such a decision could have life
and death consequences.

Judge Alito, millions of Americans are concerned about your
nomination. They are worried that you would be a judicial activist
who would restrict our rights and freedoms. During your hearing,
you will have a chance to respond, and I hope you do. More than
any recent nominee, your speeches, your writings, your judicial
opinions make it clear that you have the burden to prove to the
American people that you would not come to the Supreme Court
with any political agenda. Clear and candid answers are all that
we ask.

I sincerely hope you can convince the U.S. Senate and the Amer-
ican people that you will be a fifth vote on the Supreme Court that
the American people can trust to protect our most basic important
freedoms and preserve our time-honored values.

Thank you very much.

Chairman SPECTER. Thank you, Senator Durbin.

Senator Brownback?

STATEMENT OF HON. SAM BROWNBACK, A U.S. SENATOR
FROM THE STATE OF KANSAS

Senator BROWNBACK. Thank you, Mr. Chairman.

Welcome, Judge Alito, your wife and family. Delighted to have
you here. You only have two more pitchers, and then you get a bat.
So I am sure people will be happy to hear from you.

Mr. Chairman, before I go forward with my statement, I would
like to enter into the record a summary of four cases that Judge
Alito has ruled on where he backed employees claiming racial dis-
crimination. It has been entered a couple of times here that he has
not ruled in favor of people claiming racial discrimination, and I
have a summary of four cases where he has, and I want to enter
that into the record.
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Chairman SPECTER. Without objection, it will be made a part of
the record.

Senator BROWNBACK. Judge Alito, I welcome you to the hearing.
This is an extraordinary process. It is a fabulous process and a
chance for a discussion with you, with the American public, about
the role of the judiciary in our society today. It has become an ever-
expanding and important discussion because of the expanding role
of the courts in recent years in American society. When the courts,
improperly, I believe, assume the power to decide more political
than legal issues in nature, the people naturally focus less on the
law and more on the lawyers that are chosen really to administer
the law. Most Americans want judges who will stick to interpreting
the law rather than making it. It is beyond dispute that the Con-
stitution and its Framers intended this to be the role of judges.

For instance, although he was perhaps the leading advocate for
expansive Federal power, you can look at Founding Father Alex-
ander Hamilton, nevertheless assuring—assuring—the countrymen
in Federalist 78 that the role of the Federal courts under the pro-
posed Constitution would be limited. He said, “The courts must de-
clare the sense of the law, and if they should be disposed to exer-
cise will instead of judgment, the consequences would equally be
the substitution of their pleasure to that of the legislative body.”

It seems like we are back at an old debate—the role of the
courts—and I believe you and others would look and say that the
role of the courts is limited, and it is not to decide political matters.

Chief Justice Marshall later explained in Marbury v. Madison
that the Constitution permitted Federal courts neither to write nor
execute the laws but, rather, to say what the law is. That narrow
scope of judicial power was the reason the people accepted the idea
that the Federal courts could have the power of judicial review.
That is the ability to decide whether a challenged law comports
with the Constitution.

The people believed that while the courts would be independent,
they would defer to the political branches on policy issues. This is
the most foundational and fundamental of issues. And yet we are
back in discussing it because of the role of the judiciary expanding
in this society today.

It may seem ironic, but the judicial branch preserves its legit-
imacy through refraining from action on political questions. That
concept was put forward best by Justice Frankfurter, appointed by
President Roosevelt. He said, “Courts are not representative bodies.
They are not designed to be a good reflex of a democratic society.
Their judgment is best informed and, therefore, most dependable
within narrow limits.”

Now, I want to take on this point of the reservation of certain
seats on the bench for certain philosophies, which it seems as if we
have heard a great deal about today that you need to be like San-
dra Day O’Connor in judicial philosophy to be able to go on her
seat on the bench. Some interest groups have put forward that phi-
losophy and argued that you deserve closer scrutiny because you
don’t appear to have the same philosophy, or even opposition if it
is not determined that you do not have the same judicial philos-
ophy. This testimony suggests that that would change the ideolog-
ical balance, that you would change that ideological balance, there-
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fore, you should not be approved. And I say that that notion is not
anywhere in the understanding of the role of the judges. It creates
a double standard for your approval and looks conveniently—it
looks suspiciously convenient for the opposition to put forward.

Seats on the bench are not reserved for causes or interests. They
are given to those who will uphold the rule of law so long as the
nominee is well qualified to interpret and apply the law. This has
long been the case of the Supreme Court. And I want to note here
that historically the makeup of the Court has changed just as elect-
ed branches have changed. In fact, nearly half of the Justices, 46
of 109, who have served on the Supreme Court replaced Justices
appointed by a different political party. In recent years, even as the
Court has become an increasingly political body, the Senate is not
focused on preserving any perceived ideological balance when Dem-
ocrat Presidents have appointed people to the Court. And the best
example of that is the Senate rejecting that notion when Ruth
Bader Ginsburg came in front of the Senate and was approved 96—
3 to be on the Supreme Court to replace conservative Justice Byron
White. This was in 1993.

Now, Justice Ginsburg, it was noted earlier, was the general
counsel for the ACLU, certainly a liberal group. It was abundantly
clear during the confirmation hearing that Ginsburg would swing
the balance of the Court to the left. But because President Clinton
won the election and because Justice Ginsburg clearly had the in-
tellectual ability and integrity to serve on the Court, she was con-
firmed.

During her hearing, hardly any mention was made about balance
with Justice White. The only discussion that occurred about Justice
White was when Senator Kohl, our colleague, asked her what she
thought of Justice White’s career. And she started off by saying
that she was not an athlete.

History has shown that she did, in fact, dramatically change the
balance of the Court in many critical areas, such as abortion, the
privacy debate expansion, and child pornography. And I have be-
hind me three of the key cases where Justice White ruled one way,
even wrote the majority opinion, and Justice Ginsburg ruled the
other way with the majority. You talk about a swing of balance,
and yet the issue was not even raised at Justice Ginsburg’s con-
firmation hearing, and yet now it seems as if that is the paramount
issue—not only the paramount issue, it actually makes you have to
go to a higher standard to be approved. And that is just simply not
the way we have operated in the past, nor is it the way we should
operate now.

As I stated at Justice Roberts’s hearing, the Court has injected
itself into many of the political debates of our day, and as my col-
league Senator Cornyn has mentioned, the Court has injected itself
in the definition of marriage, deciding whether or not human life
is worth protecting, permitting Government to transfer private
property from one person to another, even interpreting the Con-
stitution on the basis of foreign and international laws.

The Supreme Court has also issued and never reversed a number
of decisions that are repugnant to the Constitution’s vision of
human dignity and equality. Although cases like Brown v. Board
of Education in my State are famous for correcting constitutional
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and court errors, there remain several other instances in which the
Court strayed and stayed beyond the Constitution and the laws of
the United States. Among the most famous of these Supreme Court
cases of exercise of political power, I believe, are the cases of Roe
v. Wade and Doe v. Bolton, two 1973 cases based on false state-
ments which created a constitutional right to abortion. And you can
claim whatever you want to of being pro-life or pro-choice, but the
right to abortion is not in the Constitution. The Court created it.
It created a constitutional right. And these decisions removed a
fully appropriate political judgment from the people of several
States and has led to many adverse consequences.

For instance, it has led to the almost complete killing of a whole
class of people in America. As I noted to my colleagues in the Rob-
erts hearings, this year—this year—between 80 to 90 percent of the
children in America diagnosed with Down syndrome will be killed
in the womb simply because they have a positive genetic test—
which can be wrong and is often wrong, but they would have a
positive genetic test for Down syndrome and they will be killed.

America is poorer because of such a policy. We are at our best
when we help the weakest. The weak make us strong. To kill them
makes us all the poorer, insensitive, calloused, and jaded. Roe has
made it not only possible but has found it constitutional to kill a
whole class of people simply because of their genetic makeup. This
is the effect of Roe.

I think this is a proper issue for us to consider, and the judge
you are replacing noted one time “that the Court’s unworkable
scheme for constitutionalizing abortion has had this institutionally
debilitating effect should not be surprising since the Court is not
suited to the expansive role it has claimed for itself in the series
of cases that began with Roe.”

You will have many issues in front of you, many that we will not
discuss here in front of this committee. I think it unfortunate that
we only narrow in on so few of the cases that you are likely to hear
in front of you. And yet that is the nature of the day because they
are the hot, political, heat-seeking cases. You are undoubtedly
qualified. You are cited by the ABA to be unanimously well quali-
fied. I look forward to a thorough discussion and a hopeful approval
of you to be able to join the Supreme Court of the United States.

Thank you, Mr. Chairman.

Chairman SPECTER. Thank you very much, Senator Brownback.

We now move to the final opening statement. When we finish the
statement of Senator Coburn, we are going to go right to the pre-
senters, Senator Lautenberg and Governor Whitman. So I would
like them to be on notice that we will be doing that in just a few
moments, and following Senator Lautenberg and Governor Whit-
man, we will be hearing from Judge Alito.

Senator Coburn, the floor is yours.

STATEMENT OF HON. TOM COBURN, A U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator COBURN. Thank you. Judge Alito, welcome. I know you
are tired of this, and I will try to be as brief as possible.
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One of the advantages of going last is to be able to hear what
everybody else has said, and as I have listened today, we have
talked about the unfortunate, the frail. The quotes have been “fair
shake for those that are underprivileged.” We have heard values,
“strong, free, and fair,” “progress of our judiciary.” We have heard
“the vulnerable, the more vulnerable, the weak, those who suffer.”
We have heard of an “Alito mold” that has to be in the mold of
somebody else. And as a practicing physician, the one disheart-
ening thing that I hear is these very common words, this “right to
choose,” and how we sterilize that to not talk about what it really
is.

I have had the unfortunate privilege of caring for over 300
women who have had complications from this wonderful right to
choose to kill their unborn babies. And that is what it is. It is a
right of convenience to take the life. And the question that arises
as we use all these adjectives and adverbs to describe our positions
as we approach a Supreme Court nominee is where are we in
America when we decide that it is legal to kill our unborn children.
I mean, it is a real question for us. I debate honestly with those
who disagree with me on this. It is a real issue of measurement
of our society when we say it is fine to destroy unborn life who has
a heartbeat at 16 days post-conception; 39 days post-conception you
can measure the brain waves and there is pain felt. The ripping
and tearing of an unborn child from its mother’s womb through the
hands of another and we say that is fine, you have a constitutional
right to do that.

How is it that we have a right of privacy and due process to do
that, but you do not have the right, as rejected unanimously by the
Supreme Court in 1997, to take your own life in assisted suicide.
You know, how is it that we have sodomy protected under that due
process, but prostitution unprotected. It is schizophrenic. And the
reason it is schizophrenic is there is no foundation for it whatso-
ever other than a falsely created foundation that is in error.

I don’t know if we will ever change that. It is a measure of our
society. But the fact is you cannot claim in this Senate hearing to
care for those that are underprivileged, those that are at risk, those
that are vulnerable, those that are weak, those that are suffering,
and at the same time say I don’t care about those who have been
ripped from the wombs of women and the complications that have
come about throughout that.

So the debate for the American public and the real debate here
is about Roe. Don’t let it—we are going to go off in all sorts of di-
rections, but the decisions that are going to be made in votes on
the Committee and the votes on the floor is going to be about Roe,
whether or not we as a society have decided that this is an ethical
process, that we have this convenient process that, if we want to
rationalize one moral choice with another, we just do it through
abortion, this taking of the life—of life of an unborn child.

I asked Chief Justice Roberts about this definition of life. You
know, what is life? The Supreme Court cannot figure it out or does
not want to figure it out. The fact that we know that there is no
life if there is no heartbeat and brain waves, we know that in every
State and every territory. But when we have heartbeat and brain
waves, we refuse to accept it as the presence of life. This lack of
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logic of which we approach this issue because we like and we favor
convenience over ethics, we favor convenience over the hard parts
of life that actually make us grow.

Senator Brownback talked about those with disabilities that are
destroyed in the womb because of a genetic test that is sometimes
wrong. I would put forward that we all have disabilities. Some of
us, you just can’t see it. And yet who makes the decision on wheth-
er or not we're qualified or not. We have gone down a road to which
we don’t have the answers for. That is why we have the schizo-
phrenic decisions coming out of the Supreme Court that don’t bal-
ance logically with one versus another decision.

So my hope as we go through this process is to not confuse it
with easy words and really be honest and straightforward about
what this is about. I firmly believe that the Court should take an-
other direction on many of these moral issues that face us. If we
are to honor the heritage of our country, whether it be in terms of
religious freedom, whether it be in terms of truly protecting life,
protecting not just the unborn but who comes next, the infirm, the
elderly, the maimed, the disabled—that is who comes next. As we
get into the budget crunch of taking care of those people in the
years to come, I believe we ought to have that debate honestly and
openly. But the fact is we are going to cover it with everything ex-
cept the real fact is we have made a mistake going down that road
in terms of saying we can destroy our unborn children and there
are no consequences to it.

So I welcome you. This is a difficult process for you and your
family. I am hopeful that you will be treated fairly. I am very dis-
turbed at the picture that was painted by Senator Kennedy that
you are not a man of your word, that you are dishonest. The impli-
cation that you are not reliable I don’t think is a fair characteriza-
tion of what I have read. And I look forward to you being able to
give answers as you can to your philosophy. The real debate is we
have had an activist Court, and the American people do not want
an activist Court. And the real fear from those who might oppose
you is that you will bring the Court back within a realm of where
the American people might want us to be with the Supreme Court,
one that interprets the law, equal justice under the law, but not
advancing without us advancing, the legislative body advancing
ahead of you.

I welcome you. I return the balance of my time, and I look for-
ward to your introduction and your opening statement.

Chairman SPECTER. Thank you very much, Senator Coburn.

We will now turn to our presenting witnesses, Senator Lauten-
berg and Governor Whitman. In accordance with our standing
rules of the Committee, the presenters will each have 5 minutes.
They have been so informed, and we first welcome our colleague,
Senator Frank Lautenberg, to present Judge Alito.
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PRESENTATION OF SAMUEL A. ALITO, JR., OF NEW JERSEY,
NOMINEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES, BY HON. FRANK LAUTEN-
BERG, A U.S. SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you, Mr. Chairman, and Senator
Leahy, colleagues on this Committee. Thank you for the oppor-
tunity to testify here today. John Corzine, U.S. Senator, and now
Governor-elect in New Jersey, wanted to be here, but transition du-
ties in Trenton prevent him from doing so.

Now, I have been honored to serve in the U.S. Senate for 21
years, and I am convinced that our duty to provide advice and con-
sent for Justices of the Supreme Court is our most important con-
stitutional responsibility. Our mandate is to be a Nation of laws,
and the Supreme Court is the place where we look to safeguard our
civil rights and our individual liberties.

But I believe that Justices must recognize that our Constitution
is an 18th century document that needs to be applied in the con-
text of the 21st century. We also depend on the Supreme Court to
uphold the integrity of our Government. So I am privileged to have
the opportunity to introduce Sam Alito, Jr., to this Committee, and
his beautiful family that he brought along to fortify his candidacy.

Judge Alito was born and raised in the great State of New Jer-
sey. Our State has a legacy of producing outstanding jurists, most
notably the late William J. Brennan, who ushered in our Nation’s
re-commitment to civil rights in the latter half of the 20th century.
Another distinguished jurist, Justice Antonin Scalia, also was born
in New Jersey.

In 1950, Sam Alito was born in our State’s capital city, Trenton,
New Jersey, to a family of worthy achievement. Judge Alito’s fa-
ther—I am moving too quickly here—Judge Alito’s father was an
immigrant from Italy who taught history in high school and later
ran the New Jersey Office of Legislative Services, which is similar
to our own congressional Research Service, in that it provides ob-
jective, unbiased information to the legislature. Judge Alito’s moth-
er was a librarian, teacher and school principal, and she is now 91
and still, as I understand it, residing in the family home in Ham-
ilton, New Jersey.

From his parents, Judge Alito learned the importance of edu-
cation and integrity. Judge Alito and his sister went to public
school in Hamilton, New Jersey, where they both joined the debat-
ing team. It seemed like the debating experience paid off, as both
he and his sister have excelled in the legal profession.

Sam Alito then went on to Princeton University, where his year-
book entry predicted that one day he would warm a seat on the Su-
preme Court. He graduated from Yale School in 1975, and then
served as a clerk for Circuit Court Judge Leonard Garth, with
whom he currently serves.

In 1977, Sam Alito joined the U.S. Attorney’s office in Newark,
where he met his future wife, Martha, who is present here today.
They later moved to Washington, where Sam Alito served as an as-
sistant to the Solicitor General and later in the Department of Jus-
tice Office of Legal Counsel.
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In 1987, Judge Alito returned home to New Jersey after Presi-
dent Reagan appointed him U.S. Attorney for the District of New
Jersey. He was a strong prosecutor, and nobody was surprised
when President George H.W. Bush appointed him to the Third Cir-
cuit Court in 1990, and I had the privilege of introducing him then
as well.

Judge Alito’s accomplishments in life are the embodiment of the
American dream. I am honored today to introduce him to the Com-
mittee. He is a young man. If the Senate confirms him for a life-
time appointment to the Supreme Court, he could serve for three
decades, or even longer, especially judging it from my point of view.
His decisions would affect our rights, the rights of our children, our
grandchildren, and other future generations.

Mr. Chairman, you know well it is the job of this Committee to
evaluate Judge Alito’s qualifications and fitness for the Court, in-
cluding his views on legal issues. And I know every member of the
Committee takes that obligation seriously, and I trust that Judge
Alito will be forthcoming and cooperative in this process. I have
had a chance to meet him. I know that he responded to the ques-
tions that I put to him. Maybe they were too easy, but he re-
sponded very well to them.

I thank you, Mr. Chairman. I am pleased to be here with our
former Governor, Christie Whitman, and we haven’t sat at a table
together for a long time, but it is a good opportunity to do so.

Thank you.

Chairman SPECTER. Senator Lautenberg, do you care to make a
recommendation on the nominee?

Senator LAUTENBERG. I care to present the evidence, just the evi-
dence, Mr. Chairman, and we will let the record speak for itself.

Chairman SPECTER. Our next presenter is Governor Whitman,
distinguished two-term Governor for the State of New Jersey, and
in the Cabinet of President Bush as Administrator of the Environ-
mental Protection Agency.

We welcome you here, Governor Whitman, and look forward to
your testimony.

PRESENTATION OF SAMUEL A. ALITO, JR., OF NEW JERSEY,
NOMINEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES, BY CHRISTINE TODD WHIT-
MAN, FORMER GOVERNOR OF NEW JERSEY, AND FORMER
ADMINISTRATOR, U.S. ENVIRONMENTAL PROTECTION
AGENCY

Governor WHITMAN. Thank you, Mr. Chairman. It is a pleasure
to be here today with Senator Lautenberg to introduce Judge Sam-
uel A. Alito, Jr., and I do urge your support for his nomination to
the Supreme Court.

I won’t go into his family background. Senator Lautenberg has
done that—save to mention one member of the family that he
didn’t, which is that the Judge’s sister, Rosemary, is a nationally
recognized employment attorney and someone who is recognized as
part of a family that has devoted itself to public service and con-
tinues to do that.
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Judge Alito personifies the motto of the civic pride embodied in
the slogan of his hometown, “Trenton makes, the world takes.” And
with the consent of the Senate, one of the most important bodies
in the world, the U.S. Supreme Court, can take a proud product of
Trenton, New Jersey, into their chambers.

But I am not here to discuss Judge Alito’s family background or
his State ties. I am here to discuss his own history of achievement
%nd his potential to be a great Associate Justice of our Supreme

ourt.

Sam Alito has excelled at everything he has undertaken. He was
an exceptional student at Princeton University and Yale Law
School, an outstanding young attorney at the Justice Department,
an accomplished United States Attorney, and for the past 15 years
has been a respected and exemplary Federal Appeals Court Judge.

The American Bar Association just gave him their highest rating
for his seat as Justice, and in his past two appearances before the
Senate for confirmation, he has received unanimous support.

There is, however, more to my support of Judge Alito. Like other
Americans, I have read many articles dissecting positions Judge
Alito has taken throughout his career, trying to discern how he
might decide on issues likely to appear before the Supreme Court
that he would confront as a Justice. I too have examined the
record. In the final analysis, my decision to support Judge Alito for
this position is not based on whether I agree with him on a par-
ticular issue or set of issues or on his conformity with any par-
ticular political ideology. In fact, while we may agree on some polit-
ical issues, I know there are others on which we disagree. Never-
theless, one’s agreement or disagreement on a political question is,
after all, ultimately irrelevant to the issue of whether or not Judge
Alito should serve as an Associate Justice of the Supreme Court.

The Court’s role is not to rule based on Justices’ personal persua-
sions, rather on persuasive arguments grounded on fact, those facts
presented in that particular case, and on their interpretation of the
Constitution. Those decisions are, of course, grounded in the hard
reality of disputed fact and the messiness of the real world, but
they are also guided by principles of law and justice which have
long been treasured by the people of this country. We should look
for Justices who understand that instinctively in the very core of
their being. I saw this trait in Judge Alito when he served on the
Appeals Court during my terms as Governor, and I have every rea-
son and every confidence that he will exhibit the same as a Su-
preme Court Justice.

Policy in the United States is defined through the laws crafted
by the legislative branch of Government and carried out by the ex-
ecutive. Our judges make decisions based on their interpretation of
the intent of those laws. We do not want Justices to conform their
decisions’ ideologies. We do want Justices whose opinions are
shaped by the facts before them and by their understanding of the
Constitution. We should also look for Justices who possess the nec-
essary qualities of intellect and humility, desirable in those with
great responsibility and who can express their thinking clearly and
in understandable language. While we should expect the Justices
will hold philosophies that will guide their decisions, we should
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equally expect that they will not hold ideologies that will predeter-
mine their decisions. That is the genius of our system.

Mr. Chairman, some have suggested that Judge Alito has an ide-
ological agenda. I believe that an honest and complete review of his
record as a whole will find that his only agenda is fidelity to his
judicial craft. If Judge Alito has a bias, it is in favor of narrowly
drawn opinions that respect precedent and reflect the facts before
him.

Members of the Committee, yours is an extraordinary responsi-
bility. Decisions by our Supreme Court will affect the lives of
Americans for generations to come. As politicians, whether current
or retired, we all have deeply held positions we want to protect.
When I was Governor, it fell to me five times to appoint members
of the New Jersey State Supreme Court. One thing that experience
taught me was that it is virtually impossible to find judges who
will act as you would act were you in their position. That is as it
should be. Your responsibility is to the extent possible to determine
whether or not the nominee before you has the legal background,
intelligence and integrity to be a credit to the Court.

Sam Alito has been a model as a Federal Appeals Court Judge.
He has shown that he has the intellect, the experience and the
temperament to serve with true distinction. I have every confidence
he will be a balanced, fair and thoughtful Justice. I urge this Com-
mittee to favorably report his nomination to the U.S. Senate.

Thank you very much.

Chairman SPECTER. Thank you very much, Governor Whitman.

Without objection, the statement of Senator Corzine will be made
a part of the record.

We appreciate your coming, Senator Lautenberg, appreciate your
coming Governor Whitman.

Judge Alito, if you will resume center stage. Judge, you can re-
main standing. We now come to the formal swearing in of the
nominee. I count 41 cameras in the well.

[Laughter.]

Chairman SPECTER. And there are just behind you, a grouping
of cameras, seven in number, and I see three more. So you are well
up to 50, which exceeds the number present, only 28, for Chief Jus-
tice Roberts. So that may be an omen. I am stalling for time a little
bit here to allow the photographers to position themselves. They
have sat, if not patiently, impatiently, all day. We may move the
swearing in to the beginning of the ceremony in the future so they
can all go out and do something productive.

[Laughter.]

Chairman SPECTER. If you would raise your right hand, do you
solemnly swear that the testimony you will give before the Com-
mittee of the Judiciary of the U.S. Senate will be the truth, the
whole truth and nothing but the truth, so help you God?

Judge Avrto. I do.

Chairman SPECTER. Thank you, Judge Alito. You may be seated,
and we welcome whatever opening comments you care to make.
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STATEMENT OF SAMUEL A. ALITO, JR., OF NEW JERSEY, NOMI-
NEE TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

Judge ALITO. Thank you very much, Mr. Chairman. I am deeply
honored to appear before you. I am deeply honored to have been
nominated for a position on the Supreme Court, and I am humbled
to have been nominated for the seat that is now held by Justice
O’Connor. Justice O’Connor has been a pioneer, and her dedicated
service of the Supreme Court will never be forgotten, and the peo-
ple of the country certainly owe her a great debt for the service
that she has provided.

I am very thankful to the President for nominating me, and I am
also thankful to the members of this Committee and many other
Senators who took time from their busy schedules to meet with me.
That was a great honor for me, and I appreciate all of the cour-
tesies that were extended to me during those visits. And I want to
thank Senator Lautenberg and Governor Whitman for coming here
today and for their kind introductions.

During the previous weeks, an old story about a lawyer who ar-
gued a case before the Supreme Court has come to my mind, and
I thought I might begin this afternoon by sharing that story. The
story goes as follows:

This was a lawyer who had never argued a case before the Court
before, and when the argument began, one of the Justices said,
“How did you get here?” meaning how had his case worked its way
up through the court system. But the lawyer was rather nervous,
and he took the question literally, and he said—and this was some
yea(lis ago. He said, “I came here on the Baltimore and Ohio Rail-
road.”

This story has come to my mind in recent weeks because I have
often asked myself how in the world did I get here. And I want to
try to answer that today and not by saying that I came here on I-
95 or on Amtrak.

I am who I am in the first place because of my parents and be-
cause of the things that they taught me, and I know from my own
experience as a parent that parents probably teach most powerfully
not through their words but through their deeds. And my parents
taught me through the stories of their lives, and I don’t take any
credit for the things that they did or the things that they experi-
enced. But they made a great impression on me.

My father was brought to this country as an infant. He lost his
mother as a teenager. He grew up in poverty. Although he grad-
uated at the top of his high school class, he had no money for col-
lege, and he was set to work in a factory. But at the last minute,
a kind person in the Trenton area arranged for him to receive a
$50 scholarship, and that was enough in those days for him to pay
the tuition at a local college and buy one used suit. And that made
{:he difference between his working in a factory and going to col-
ege.

After he graduated from college, in 1935, in the midst of the De-
pression, he found that teaching jobs for Italian-Americans were
not easy to come by, and he had to find other work for a while. But
eventually he became a teacher, and he served in the Pacific during
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World War II, and he worked, as has been mentioned, for many
years in a nonpartisan position for the New Jersey Legislature,
which was an institution that he revered.

His story is a story that is typical of a lot of Americans, both
back in his day and today, and it is the story, as far as I can see
it, about the opportunities that our country offers and also about
the need for fairness and about hard work and perseverance and
the power of a small good deed.

My mother is a first-generation American. Her father worked in
the Roebling Steel Mill in Trenton, New Jersey. Her mother came
from a culture in which women generally did not even leave the
house alone, and yet my mother became the first person in her
family to get a college degree. She worked for more than a decade
before marrying. She went to New York City to get a master’s de-
gree, and she continued to work as a teacher and a principal until
she was forced to retire. Both she and my father instilled in my sis-
ter and me a deep love of learning.

I got here in part because of the community in which I grew up.
It was a warm but definitely an unpretentious, down-to-earth com-
munity. Most of the adults in the neighborhood were not college
graduates. I attended the public schools. In my spare time, I played
baseball and other sports with my friends. And I have happy
memories and strong memories of those days and good memories
of the good sense and the decency of my friends and my neighbors.

And after I graduated from high school, I went a full 12 miles
down the road, but really to a different world, when I entered
Princeton University. A generation earlier, I think that somebody
from my background probably would not have felt fully comfortable
at a college like Princeton, but by the time I graduated from high
school, things had changed. And this was a time of great intellec-
tual excitement for me. Both college and law school opened up new
worlds of ideas. But this was back in the late 1960s and early
1970s. It was a time of turmoil at colleges and universities. And
I saw some very smart people and very privileged people behaving
irresponsibly, and I couldn’t help making a contrast between some
of the worst of what I saw on the campus and the good sense and
the decency of the people back in my own community.

I am here in part because of my experiences as a lawyer. I had
the good fortune to begin my legal career as a law clerk for a judge
who really epitomized open-mindedness and fairness. He read the
record in detail in every single case that came before me. He in-
sisted on scrupulously following precedents, both the precedents of
the Supreme Court and the decisions of his own court, the Third
Circuit. He taught all of his law clerks that every case has to be
decided on an individual basis, and he really didn’t have much use
for any grand theories.

After my clerkship finished, I worked for more than a decade as
an attorney in the Department of Justice, and I can still remember
the day as an Assistant U.S. Attorney when I stood up in court for
the first time and I proudly said, “My name is Samuel Alito, and
I represent the United States in this court.” It was a great honor
for me to have the United States as my client during all of those
years.
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I have been shaped by the experiences of the people who are clos-
est to me, by the things I have learned from Martha; by my hopes
and my concerns for my children, Phillip and Laura; by the experi-
ences of members of my family, who are getting older; by my sis-
ter’s experiences as a trial lawyer in a profession that has tradi-
tionally been dominated by men. And, of course, I have been
shaped for the last 15 years by my experiences as a judge of the
court of appeals.

During that time, I have sat on thousands of cases. Somebody
mentioned the exact figure this morning. I don’t know what the
exact figure is, but it is way up in the thousands. And I have writ-
ten hundreds of opinions. And the members of this Committee and
the members of their staff who have had the job of reviewing all
of those opinions really have my sympathy.

[Laughter.]

Judge ALITO. I think that may have constituted cruel and un-
usual punishment.

I have learned a lot during my years on the Third Circuit, par-
ticularly, I think, about the way in which a judge should go about
the work of judging. I have learned by doing, by sitting on all of
these cases, and I think I have also learned from the examples of
some really remarkable colleagues.

When I became a judge, I stopped being a practicing attorney,
and that was the big change in role. The role of a practicing attor-
ney is to achieve a desirable result for the client in the particular
case at hand. But a judge can’t think that way. A judge can’t have
any agenda. A judge can’t have any preferred outcome in any par-
ticular case. And a judge certainly doesn’t have a client. The
judge’s only obligation—and it’s a solemn obligation—is to the rule
of law, and what that means is that in every single case, the judge
has to do what the law requires.

Good judges develop certain habits of mind. One of those habits
of mind is the habit of delaying reaching conclusions until every-
thing has been considered. Good judges are always open to the pos-
sibility of changing their minds based on the next brief that they
read or the next argument that is made by an attorney who is ap-
pearing before them or a comment that is made by a colleague dur-
ing the conference on the case, when the judges privately discuss
the case.

It has been a great honor for me to spend my career in public
service. It has been a particular honor for me to serve on the court
of appeals for these past 15 years because it has given me the op-
portunity to use whatever talent I have to serve my country by up-
holding the rule of law. And there is nothing that is more impor-
tant for our Republic than the rule of law.

No person in this country, no matter how high or powerful, is
above the law, and no person in this country is beneath the law.

Fifteen years ago, when I was sworn in as a judge of the court
of appeals, I took an oath. I put my hand on the Bible and I swore
that I would administer justice without respect to persons, that I
would do equal right to the poor and to the rich, and that I would
carry out my duties under the Constitution and the laws of the
United States. And that is what I have tried to do to the very best
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of my ability for the past 15 years, and if I am confirmed, I pledge
to you that that is what I would do on the Supreme Court.

Thank you.

Chairman SPECTER. Thank you very much, Judge Alito, for those
opening comments.

We will adjourn at this point, and we will resume tomorrow
morning at 9:30, when we will start the first round of questioning
with each Senator on round one having 30 minutes.

[Whereupon, at 3:40 p.m., the Committee was adjourned.]

[The biographical information of Judge Alito follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

NOMINEE FOR THE SUPREME COURT OF THE UNITED STATES

GENERAL (PUBLIC)

. Name: Full name (include any former names used).

Samuel Anthony Alito, Jr.

. Position: State the position for which you have been nominated.
Associate Justice of the Supreme Court of the United States

. Address: List current office address. If state of residence differs from your place of
employment, please list the state where you currently reside.

Frank R. Lautenberg United States Courthouse & Post Office Building
50 Walnut Street
Newark, NJ 07101

. Birthplace: State date and place of birth.
April 1, 1950. Trenton, New Jersey

. Marital Status: List spouse’s name, occupation, employer’s name and business
address(es). Please also indicate the number of dependent children.

Martha-Ann (Bomgardner) Alito. Librarian, substitute teacher, Caldwell-West Caldwell
Board of Education, Harrison Building, 104 Gray Street, West Caldwell, NJ 07006. Two
dependent children.

. Education: List in reverse chronological order any college, law school, and other
institutions of higher education attended. Please include dates of attendance,
whether a degree was received, and the date each degree was received.

1972-1975: Yale Law School, J.D. June 1975
1968-1972: Princeton University, A.B. June 1972

. Emplovment Record: List in reverse chronological order, all governmental
agencies, business or professional corperations, companies, firms, or other
enterprises, partnerships, institutions and organizations, non-profit or otherwise,
with which you have been affiliated as an officer, director, partner, proprietor,
elected official or employee since graduation from college, and if you received
payment for your services. Include the name and address of the employer and job
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title or job description, or the name and address of the institution or erganization
and your title and responsibilities, where appropriate.

June 1990 — Present: Judge, U.S. Court of Appeals for the Third Circuit. Chambers
address: Frank R. Lautenberg United States Courthouse & Post Office
Building, 50 Walnut Street, Newark, NJ 07101. Court headquarters:
United States Courthouse, 601 Market Street, Philadelphia, PA 19106-
1790. Paid.

March 1987 — June 1990: United States Attorney for the District of New Jersey. Peter J.
Rodino Federal Building, 970 Broad Street, Suite 700, Newark, NJ 07102.
Paid.

December 1985 — March 1987: Deputy Assistant Attorney General, Office of
Legal Counsel, U.S. Department of Justice. 950 Pennsylvania Ave., NW,
Washington, DC 20530-0001. Paid.

August 1981 — December 1985: Assistant to the Solicitor General, U.S. Department of
Justice. 950 Pennsylvania Ave., NW, Washington, DC 20530-0001.
Paid.

November 1977 — August 1981: Assistant U.S. Attorney, District of New
Jersey. Peter J. Rodino Federal Building, 970 Broad Street, Suite 700,
Newark, NJ 07102. Paid. ’

July 1976 — August 1977: Law clerk, Hon. Leonard 1. Garth, U.S. Court of
Appeals for the Third Circuit. Martin Luther King, Jr. Courthouse &
Federal Building, Newark, NJ 07102. Paid.

January — June 1976: Law clerk, Warren, Goldberg & Berman. 210 East Hanover Street,
Trenton, NJ 08608. Paid.

September — December 1975: Active duty, United States Army, Fort Gordon, GA. Paid.

June — August 1974: Summer Associate, Pitney Hardin Kipp & Szuch. 163 Madison
Avenue, Morristown, NJ 07960. Paid.

June — August 1973: Intern, New Jersey Public Defender. 216 South Broad Street,
Trenton, NJ 08608. Paid.

July — August 1972: Summer Clerk, Mercer County Counsel. 209 South Broad Street,
Trenton, NJ 08650. Paid.

June — July 1972: Summer Clerk, Pemberton Township. 500 Pemberton-Browns Mills
Road, Pemberton, NJ 08068. Paid.
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8. Military Service and Draft Status: Identify any service in the U.S. Military,
including dates of service, branch of service, rank or rate, serial number and type of
discharge received. Please list, by approximate date, Selective Service classifications
you have held, and state briefly the reasons for any classification other than I-A.

I was given Selective Service Classification [-A in approximately April 1968. I was
enrolled in the Army Reserve Officer Training Corps from September 24, 1970, until I
was commissioned as a second lieutenant in the Army Reserves upon graduation from
college on June 5, 1972. After law school, I was on active duty for training as a first
lieutenant for training from September 13, 1975, to December 12, 1975. [ was in the
Army Reserves (inactive) from 1972 to June 30, 1980, when I was honorably discharged
as a captain. My serial number was my Social Security number.

9. Honors and Awards: List any schelarships, fellowships, honorary degrees,
academic or professional honors or awards, honorary society memberships, military
awards, and any other special recognition for outstanding service or achievement
you have received.

Princeton University: Phi Beta Kappa; selected Scholar of Woodrow Wilson Schootl of
Public and International Affairs; McConnell Foundation Scholarship for summer thesis
research; debating awards.

Yale Law School: Awards for best moot court argument and best contribution to Yale
Law Journal.

Since Law School:
Department of Justice Awards, 1978-85;
Selected for membership in American Bar Foundation, 1991;

St. Thomas More Award, 1995, given by the St. Thomas More Association of
Seton Hall University and Law School;

Peter J. Rodino Award, 1999, given by the Peter J. Rodino Law Society of Seton
Hall Law School for embracing and carrying on the legacy of Peter J. Rodino;

Family Research Council Golden Gavel Award, 2001, for Saxe v. State College
Area School Distr., 240 F.3d 200 (3d Cir. 2001);

N.J. Law Journal Award, 1999, for commitment to the bench, bar, and people of
the Third Circuit;

Honorary membership, Phi Alpha Delta Law Fraternity International, April 2003;

Selected for membership in the American Law Institute, 2003.
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10. Bar Associations: List all bar associations, or legal or judicial-related committees,
selection panels, or conferences of which you are or have been a member, and give
the titles and dates of any offices which you have held in such groups. Also, if any
such association, committee, or conference of which you were or are a member
issued any reports, memoranda, or policy statements prepared or produced with
your participation, please furnish the committee with four (4) copies of these
materials, if they are available to you. “Participation” includes, but is not limited to,
membership in any working group of any such association, committee, or
conference which produced a report, memorandum, or policy statement, even where
you did not contribute to it.

Advisory Committee on Appellate Rules, Committee on Rules of Practice and Procedure,
Judicial Conference of the United States: Chatr, October 2001 — October 2005; member,
October 1997 — September 2001. [have attached several reports that were issued during
the period when I served as the Chair of the Advisory Committee on Appellate Rules of
the Committee on Rules of Practice and Procedure.

Association of the Federal Bar of New Jersey: Member, Advisory Board, 1988 — present.

New Jersey State Bar Association, Executive Board of Federal Practice and Procedure
Committee: Member, 1987 — 1989.

New Jersey State Bar Association. [ have no records of membership dates. I have
requested information from the New Jersey State Bar Association but have not yet
received a response.

Essex County Bar Association: Member, 1975 — present.

American Bar Foundation: Fellow, June 1991 — October 2000; Lifetime Fellow, October
2000 — present.

Lawyers® Advisory Committee for the United States District Court for the District of
New Jersey: Member, Executive Committee, 1987 — 1990.

American Law Institute: Member, 2003 — present.

American Judicature Society: Member, 2002 - present.

Federalist Society for Law and Public Policy Studies: Member, 1983~ present.
Yale Law Journal Advisory Board: Advisory Board Member, 2004 — present.

Federal Sentencing Reporter (Vera Institute for Justice): Advisory Board Member, 1988
- 1993,
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National Environmental Enforcement Council: Member. [ was a member of this
organization while I served as the United States Attorney for the District of New Jersey.
While I do not recall the exact dates, it was between March 1987 and June 1990.
Phi Alpha Delta Law Fraternity International: Honorary Member, April 2003 — present.

Constitution Project Sentencing Initiative: Member, 2004 — present.

National Italian American Foundation International Law Institute: Member, 2005-
present.

11. Bar and Court Admission:

a. List the date(s) you took the examination and date you passed for all states
where you sat for a bar examination. List any state in which you applied for
reciprocal admission without taking the bar examination and the date of
such admission or refusal of such admission.

New Jersey: exam taken July 31, 1975, admitted December 9, 1975
New York: reciprocal admission on July 13, 1982

b. List all courts in which you have been admitted to practice, including dates
of admission and any lapses in membership. Please explain the reason for
any lapse of membership. Give the same information for administrative
bodies which require special admission to practice.

U.S. Court of Appeals for the District of Columbia Circuit, November 30, 1987
New York State courts, July 13, 1982

U.S. Court of Appeals for the Second Circuit, June 11, 1981

U.S. Supreme Court, March 26, 1979

U.S. Court of Appeals for the Third Circuit, March 29, 1977

New Jersey State courts, December 9, 1975

United States District Court for the District of New Jersey, December 9, 1975

I am aware of no lapses in membership.

12. Memberships:
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a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 10 or 11, to
which you belong, or to which you have belonged, or in which you have
participated since graduation from law school. Previde dates of membership
or participation, and indicate any office you held. Include clubs, working
groups, advisory or editorial boards, panels, committees, conferences, or
publications. Please describe briefly the nature and objectives of each such
organization, the nature of your participation in each such organization, and
identify an officer or other person from whom more detailed information
may be obtained.

Yale Law School Alumni Association of New Jersey: This is a regional alumni
association for Yale Law School graduates. The alumni association serves to
keep alumni involved in the law school and updated on events. T have
participated as a member. Ispoke at a dinner meeting and at another I introduced
the Dean of the Law School. 1have been a member from 1987 — present. For
more information, contact Frank Pasquale, Associate Professor, Seton Hall Law
School, One Newark Center, Newark, NJ 07102-5210.

Princeton Alumni Council Careers Committee: The Alumni Council represents
alumni interests and concerns to the University. During 1991 - 1993, I served as
the Chair of the Careers Committee, which assists in developing mentoring
groups and on-campus careers programs for alumni. In this capacity, I attended
meetings of the Alumni Council Executive Committee. During 1989 — 1991 and
1993 — 1994, I was a Committee member. For more information, contact
Margaret Moore Miller, Director, Princeton Alumni Council, Princeton
University, Princeton, NJ 08540.

Princeton Alumni Association of Essex County, New Jersey: This is a regional
association for Princeton alumni. Membership is automatic for alumni in the area.
I have been a member from 1987 to the present, but have not been active in my
membership. For more information, contact Mary Tabor Engel, 100 Upper
Mountain Ave., Montclair, NJ 07042.

Princeton Schools Committee of Essex County: [ was a member from 1998 —
2003. This is regional alumni group that interviews applicants to Princeton and
submits reports on interviews. Iinterviewed about five to ten applicants per year.
For more information, contact Frank E. Ferruggia, Esq., McCarter & English,
LLP, Four Gateway Center, 100 Mulberry St., P.O. Box 652, Newark, NJ 07101-
0652.

Princeton Club of Washington, DC: This is a regional association for Princeton
alumni. I was a member from approximately 1983 — 1987, but was not active in
my membership. For more information, contact Sheila L. Summers, Executive
Secretary, The Princeton Club of Washington, 4227 46th St., NW, Washington,
DC 20016.
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Concerned Alumni of Princeton: This was a group of Princeton alumni. A
document [ recently reviewed reflects that I was a member of the group in the
1980s. Apart from that document, I have no recollection of being a member, of
attending meetings, or otherwise participating in the activities of the group. The
group has no current officers from whom more information may be obtained.

National Italian American Foundation: This is a non-profit organization that
serves to preserve and protect Italian American heritage and culture. Among
other things, it sponsors programs that provide educational and career support to
youth. Ihave participated in this group as a member from 2002 — present. For
more information, contact John B. Salamone, National Executive Director,
National Italian American Foundation, 1860 19th St., NW, Washington, DC
20009.

Knollwood Tennis Club: My family and I have been members from 2003 —
present. It is a neighborhood group that owns two clay tennis courts but has no
other facilities or property. For more information, contact Glenn Martin, 91
Westover Ave., West Caldwell, NJ 07006.

Seton Hall Law School Self Study Committee: I was a member from the fall of
1999 through spring 2000. This was a group appointed by the law school to study
various aspects of the school in preparation for re-accreditation by the American
Bar Association. For more information, contact Dean Patrick Hobbs, Seton Hall
Law School, One Newark Center, Newark, NJ 07102,

. If any of these organizations of which you were or are a member or in which
you participated issued any reports, memoranda, or policy statements
prepared or produced with your participation, please furnish the committee
with four (4) copies of these materials, if they are available to you.
“Participation” includes, but is not limited to, membership in any working
group of any such association, committee, or conference which produced a
report, memorandum or pelicy statement, even where you did not contribute
to it. If any of these materials are not available to you, please give the name
and address of the organization that issued the report, memoranda, or policy
statement, the date of the document, and a summary of its subject matter.

The Seton Hall Law School Self Study Committee produced a report entitled
“2001 Self Study.” Copies are supplied.

As the Chair of the Princeton Alumni Council Careers Committee, I provided oral
reports at meetings of the Alumni Council Executive Committee concerning the
work of the Careers Committee, and I may have provided written materials, but I
do not specifically recall ever having done so. Ihave not retained any papers
relating to my service on this Committee, but I have contacted the Careers
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Committee and requested any materials from the relevant time period. 1 will
forward any such materials to the Committee.

To the best of my recollection, I have not participated in producing any other
reports, memoranda, or policy statements in conjunction with my membership in
the organizations listed in response to question 12.a.

¢. Please indicate whether any of these organizations currently diseriminate or
formerly discriminated on the basis of race, sex, or religion — either through
formal membership requirements or the practical implementation of
membership policies. H so, describe any action you have taken to change
these policies and practices.

To my knowledge, the entities listed in response to question 12.a. do not
discriminate and never have discriminated on the basis of race, sex, or religion
through formal membership requirements or the practical implementation of
membership policies.

13. Published Writings. Testimony and Speeches:

a. List the titles, publishers, and dates of books, articles, reports, letters to the
editor, editorial pieces, or other material you have written or edited,
including material published only on the Internet. Please supply four (4)
copies of all published material to the Committee.

Foreword, 1 SETON HALL CIR. REV. 1 (2005).

Panel Speaker at the Federalist Society’s 2000 National Lawyers Convention:
Presidential Oversight and the Administrative State, in 2 ENGAGE (Federalist
Soc’y, Wash. D.C.) 11 (2001).

The Role of the Lawyer in the Criminal Justice System, 2 FEDERALIST SOC’Y
CrM. L. NEwWS (Federalist Soc’y, Wash., D.C.) 3 (1998), available at
http://www.fed-soc.org/Publications/practicegroupnewsletters/criminallaw/role-cr
mv2i3.htm

Change in Continuity at the Office of Legal Counsel, 15 CARDOZO L. REV. 507
(1993).

Reviewing the Sentencing Commission’s 1991 Annual Report, 5 FED. SENT. REP.
166 (1992).

The First Amendment: Information, Publication and the Media, 1 SETON HALL
ConsT. L.J. 327 (1991).
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The Next Page in Federal Sentencing, LEGAL TIMES, Aungust 28/September 4,
1989, at 19.

What Role Should Individual Sentencing Judges Play in the Guideline
Development Process?, 1 FED SENT. REP. 372 (1989).

Racketeering Made Simple(r), in THE R1ICO RACKET 1 (Gary L. McDowell ed.
1989).

Introduction to After the Independent Counsel Decision: Is Separation of Powers
Dead?,26 AM. CRIM. L. REV. 1667 (1989).

Shift Won't Hamper Crime Fight, DAILY J. (Vineland, N.J.), May 5, 1989.
The Year Wasn't So Bad, NAT’L. L.J., Sep. 26, 1998, at 12.

Documents and the Privilege Against Self-Incrimination, 48 U. PITT. L. REv. 27
(1986).

Equal Protection and Classification Based on Family Membership, 80 DICK. L.
REV. 410 (1976).

The “Released Time” Cases Revisited: A Study of Group Decisionmaking by the
Supreme Court, 83 YALELJ. 1202 (1974).

. Please supply four (4) copies of any testimony, official statements, or other
communications relating, in whole or in part, to matters of public policy, that
you have issued or provided or that others presented on your behalf to public
bodies or public officials.

Unpublished Judicial Opinions: Hearing Before the Subcomm. on Courts, the
Internet, and Intellectual Prop. of the House Comm. on the Judiciary, 107th
Cong. (2002).

Testimony before Committee of the N.J. Legislature in 1988 or 1989 on bills to
permit pretrial detention in certain cases.

Confirmation Hearings on Federal Appointments: Hearings before the Senate
Comm:. on the Judiciary, 100th Cong. (1990).

Please list all speeches, talks, or presentations by you which relate in whole
or in part to issues of law or public policy. For each one, please give the
name and address of the group before which the speech was given, the date
of the speech, and a summary of its subject matter. For each of these, please
supply four (4) copies of your prepared remarks or any outline or notes from
which you spoke. If a recording or transcript is available, please supply four
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(4) copies of those as well. If press reports about the speech, talk, or
presentation are available to you, please supply them.

While I was the United States Attorney for the District of New Jersey (March
1987 — June 1990), I was frequently called upon to speak, usually regarding the
work of the office or law enforcement issues. Most of these speeches were
delivered extemporaneously or using notes, which I did not keep. Ihave listed
those events that I can specifically recall or for which I have located records, but I
am sure that there are others that I cannot specifically recall and for which I have
no records.

Annual Judicial Conference of the United States District Court for the District of
New Jersey, Princeton, NJ, March 22, 1985 (United States District Court for the
District of New Jersey, Martin Luther King, Jr. Federal Building & Courthouse,
50 Walnut Street, Newark, NJ 07102). Panel member on “Multiple
Representation and the Corporate Defendant in Criminal and Civil Litigation -
The Tough Questions of Privilege and Strategy.” 1 have no recollection of the
substance of my remarks and am unable to find any notes.

Kaiser-Permanente Conference, Dallas, TX, approximately 1986. (Kaiser
Permanente, 1 Kaiser Plaza, Oakland, CA 94612). Isummarized the Office of
Legal Counsel opinion on AIDS and the Rehabilitation Act. I am unable to locate
any materials relating to this talk.

The New Jersey Institute for Continuing Legal Education in cooperation with the
Federal Practice and Procedures Committee of the New Jersey State Bar
Association, 1988, New Brunswick, NJ (New Jersey Institute for Continuing
Legal Education, One Constitution Sq., New Brunswick, NJ 08901). I
participated in a CLE presentation entitled, “Special Problems Faced by Criminal
Defendants and Their Lawyers: The Forfeiture of Attorney’s Fees, Subpoenas for
Defense Attorneys.” I have no recollection of the substance of my remarks and
am unable to find any notes.

Passaic County Bar Association’s Law Day Celebration, May 2, 1988, Paterson,
NJ (77 Hamilton Street, Paterson, NJ 07505). Ispoke about the history of Law
Day and the meaning that has been attached to it through the years. I specifically
discussed the problem of drugs. A text of the speech is supplied.

Child Pornography and Exploitation Seminar sponsored by the Law Enforcement
Coordinating Committee of New Jersey, May 17, 1988, Newark, NJ (United
States Attorney’s Office, Peter J. Rodino Federal Building, 970 Broad Street,
Newark, NJ 07102.) I spoke about enforcement of federal laws on child
pornography. A copy of the speech is supplied.

Graduation ceremony for new New Jersey State Police Troopers, July 28, 1988,
West Trenton, NJ (New Jersey State Police, River Road, P.O. Box 7068, West
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Trenton, NJ 08628). 1spoke about the importance of the work of the State Police
and the problem of crime in the state of New Jersey. A copy of the speech is
supplied.

Annual Federalist Society Lawyers’ Convention, November 1989, Washington,
DC (1015 18" St., N.W., Washington, DC 20036). I participated as a moderator
on a panel entitled, “Debate -- After the Independent Counsel Decision: Is
Separation of Powers Dead?” On the panel were Hon. Charles Fried, professor at
Harvard Law School and former Solicitor General, and Paul M. Bator, then-
professor at University of Chicago Law School and former Deputy Solicitor
General. A copy of the transcript is attached.

New Jersey Institute of Continuing Legal Education, Seminar, 1989, New
Brunswick, NJ (New Jersey Law Center, One Constitution Sq., New Brunswick,
NJ 08901). I provided an outline of discovery in criminal cases. The outline
from which I spoke is supplied.

Yale Law School Association of New Jersey, March 2, 1989, in West Orange, NJ
(c/o Frank Pasquale, Associate Professor, Seton Hall Law School, One Newark
Center, Newark, N.J. 07102.) 1 spoke about the work and priorities of the United
States Attorney’s Office for the District of New Jersey. Iam unable to find any
text or notes relating to this talk.

The 200 Club of Union County (a non-profit organization dedicated to providing
aid and support to uniformed officers in the county), November 3, 1989,
Mountainside, NJ (222 Park Ave., Scotch Plains, NJ 07076). I spoke about law
enforcement’s need for the help of private citizens. A copy of the speech is
supplied.

Yale Law School Federalist Society, April 10, 1991, New Haven, CT (127 Wall
Street, New Haven, CT 06520). 1spoke about the evelution of federal sentencing,
the Sentencing Reform Act, and the Sentencing Guidelines. The notes used in
delivering this talk are supplied.

Symposium sponsored by the University of Pennsylvania chapter of the Federalist
Society, October 20, 1990, Philadelphia, PA (3400 Chestnut Street, Philadelphia,
PA 19104). I moderated a panel discussion on “State Crime in the Federal
Forum.” The panel members were Judges Jon O. Newman and Roger J. Miner of
the United States Court of Appeals for the Second Circuit, Professor Robert
Blakey of the Notre Dame Law School, and L. Gordon Crovitz of the Wall Street
Journal. Iam unable to locate any text or notes relating to the substance of my
remarks.

Widener Law School, early 1990s, Harrisburg, PA (Harrisburg Campus, 3800
Vartan Way, Harrisburg, PA 17106). 1spoke about federal sentencing. As best I
can recall, my remarks were very similar to those given at Yale Law School in

11
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1991, and I probably used the same notes. I am unable to locate any other
materials relating to the substance of my talk.

Princeton University Class in Politics 305, early 1990s, Princeton, NJ
(Department of Politics, Princeton University, Princeton, NJ 98540). As best I
can recall, I spoke about the Third Circuit and my work as a judge. Iam unable to
locate any materials relating to these remarks.

Panel discussion sponsored by the Rutgers School of Law Newark chapter of the
Federalist Society, April 13, 1992, Newark, NJ (123 Washington Street, Newark,
NJ 07102). Imoderated a panel discussion on “Judicial Activism: Individual
Rights - the Court as Super Legislature.” The panel members were Hon. Charles
Fried, professor at Harvard Law School and former Solicitor General; Professor
James Pope of Rutgers School of Law Newark; and George McCarter, Esq., then
of McCarter & English. I have no specific recollection of the substance of my
remarks. [ am unable to locate any materials relating to these remarks.

Seton Hall School of Law, early 1990s, Newark, NJ (One Newark Center,
Newark, NJ 07102). As best I can recall, I spoke about differences between
federal and New Jersey constitutional law on some issues of criminal procedure
and perhaps some other issues. I am unable to locate any materials relating to
these remarks.

Continuing legal education workshop sponsored by the Federalist Society, May 7,
1992, New York, NY (1015 18th St., NW, Washington, DC 20036). The
workshop focused on Commerce Clause issues in the pre-Lopez era, including the
dormant Commerce Clause, state taxation of commerce, and the federalization of
crime. As best I can recall, my talk was basically historical. [believe that I
recounted the problems relating to commerce that contributed to the call for a
constitutional convention and the limited discussion of the Commerce Power in
the Philadelphia Convention and the state ratifying conventions. I also recall
discussing the competing arguments concerning the dormant Commerce Clause. I
am unable to locate any materials relating to these remarks.

New Jersey Department of Law and Public Safety, March 24, 1993, Trenton, NJ
(Hughes Justice Complex, 25 W. Market St., Trenton, NJ 08625). Ispoke about
the work of my court and effective appellate advocacy. Notes that I used in
delivering this talk are supplied.

Yale Law School Association of New Jersey, 1995, West Orange, NJ (c/o Frank
Pasquale, Associate Professor, Seton Hall Law School, One Newark Center,
Newark, NJ 07102). Iintroduced the new dean of the Yale Law School. A copy
of my remarks is supplied.

Conference on the Tenth Amendment sponsored by the Heritage Foundation and
Federalist Society, September 12, 1995, Washington, DC (Heritage Foundation,
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214 Mass. Ave., NE, Washington, DC 20002; Federalist Society, 1015 18th St.,
NW, Washington, DC 20036). 1 moderated a panel discussion on the Commerce
Clause. The panel members were Professor Steven Calabresi, Northwestern Law
School; Professor Jonathan Macey, then at Cornell Law School; and Dr. Roger
Pilon, CATO Institute. I provided a brief introduction to the topic and the
Supreme Court’s decision in United States v. Lopez, 514 U.S. 549 (1995). Ithen
introduced the panel members. Notes that [ used are supplied.

Luncheon sponsored by Seton Hall School of Law, October 1995, West Orange,
NJ (One Newark Center, Newark, NJ 07102). 1 gave remarks after I was
presented with Seton Hall Law School’s St. Thomas More Medal. A copy of the
speech is supplied.

Seton Hall School of Law, October 18, 1995, Newark, NJ (One Newark Center,
Newark, NJ 07102). 1spoke about appellate advocacy. Notes that I used in
delivering this talk are supplied. Irecall giving similar talks to Seton Hall Law
School students on several other occasions but I have no record of the dates and
no papers relating to these talks.

Annual Conference of the United States District Court for the District of New
Jersey, April 11, 1996, West Orange, NJ (United States District Court for the
District of New Jersey, Martin Luther King, Jr. Federal Building & Courthouse,
50 Walnut Street, Newark NJ 07102). 1 spoke about technological issues facing
the courts, including video taped appellate records, oral arguments by video
conferencing, and televised oral arguments. A copy of the speech is supplied.

Duke Law School chapter of the Federalist Society, November 19, 1996, Durham,
NC (Science Drive and Towerview Rd., Durham, NC 27708). I spoke about the
selection, role, and importance of federal law clerks. Notes relating to this talk
are supplied.

Portrait presentation ceremony for Judge Leonard 1. Garth, June 25, 1997,
Newark, NJ (United States Court of Appeals for the Third Circuit, 610 Market St.,
Philadelphia, PA 19106). 1spoke about the work and character of my colleague,
Hon. Leonard 1. Garth. A copy of the remarks is supplied.

Constitutional Conclave sponsored by Pennsylvania Bar Institute, October 24,
1997, Philadelphia, PA, (5080 Ritter Rd., Mechanicsburg, PA 17055). Twas a
member of a panel that discussed a variety of constitutional issues. As Irecall,
other panel members included Hon. Louis Pollak of the United States District
Court for the Eastern District of Pennsylvania and Professor Seth Kreimer of the
University of Pennsylvania Law School. My recollection is that the remarks were
extemporaneous, and I am unable to locate any materials relating to these
remarks.

13
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Annual Federalist Society Lawyers Convention, November 1997, Washington,
DC (1015 18th St., NW, Washington, DC 20036). Ispoke on “The Role of the
Lawyer in the Criminal Justice System” and explained why the model of the
lawyer as a “gladiator” is inaccurate and deleterious. A copy of the speech is
supplied.

Rutgers School of Law Newark, March 23, 1998, Newark, NJ (123 Washington
Street, Newark NJ 07102). I discussed effective appellate advocacy. Ispoke
from notes but am unable to locate the notes. 1recall giving similar talks at
Rutgers School of Law Newark on other occasions but have no records
concerning these talks.

New Jersey State Bar Association, Federal Practice and Procedure Section,
Teaneck, NJ, May 15, 1998 (N.J. State Bar Assn., One Constitution Sq., New
Brunswick, NJ 08901). I spoke on “Presenting the Appeal to the Panel.” Notes
relating to this talk are supplied.

Editorial Board of the New Jersey Law Journal, May 6, 1999, West Orange, NJ
(238 Mulberry St., P.O. Box 20081, Newark, NJ 07101). I spoke after receiving
an award from the Board. I cannot specifically recall the substance of my
remarks. I am unable to locate any materials relating to these remarks.

Investiture of Hon. Melvin S. Kracov, March 22, 2000, Brennan Courthouse,
Jersey City, NJ (Superior Court of New Jersey, Brennan Courthouse, Jersey City,
NJ 07306). 1spoke about the life, character, and work of Judge Kracov. A copy
of the speech is supplied.

Seminar sponsored by American Bar Association Employment and Labor Section,
June 1, 2000, Rutgers School of Law Newark, Newark, NJ (321 North Clark St.,
Chicago, IL 60610). 1summarized recent Third Circuit cases concerning
employment discrimination claims. I am unable to locate any materials relating to
these remarks.

Annual American Bar Association Convention, July 2000, New York, NY (321
North Clark St., Chicago, IL 60610). I moderated a panel discussion on “Non-
Delegation’s Revival.” 1 provided a very brief introduction to the issue and
explained the decision of the District of Columbia Circuit in American Trucking
Associations, Inc. v. United States EPA, 175 F.3d 1027 (D.C. Cir. 1999), rev’d
sub nom Whitman v. American Trucking Associations, Inc., 531 U.S. 457 (2001),
which was then pending before the Supreme Court. 1 also introduced the panel
members. A copy of my remarks is supplied.

Third Circuit Judicial Conference, October 17, 2000, Hershey, PA (United States
Court of Appeals for the Third Circuit, 610 Market St., Philadelphia, PA 19106).
Judge Richard Amold of the United States Court of Appeals for the Eighth Circuit
and I spoke on “Use of Non-Precedential opinions.” As best I can recall, Judge
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Arnold summarized his arguments in Anastasoff v. United States, 235 F.3d 1054
(8th Cir. 2000), which held that the Constitution requires that all courts of
appeals’ decisions be given precedential weight. As best I can recall, 1
summarized scholarship reaching the contrary conclusion and discussed the
practical value of non-precedential opinions. Iam unable to locate any materials
relating to these remarks.

Annual Federalist Society Lawyers Convention, November 2000, Washington,
DC (1015 18th St.,, NW, Washington, DC 20036). I was a member of a panel that
discussed “Presidential Oversight and the Administrative State.” I discussed the
Framers” understanding of the power of the President over the various
components of the Executive Branch as well as the treatment of this question in
Morrison v. Olson, 487 U.S. 654 (1988). A transcript is supplied.

Conference sponsored by the Heritage Foundation, April 18, 2002, Philadelphia,
PA (214 Mass. Ave., NE, Washington, DC 20002). I spoke about the importance
of amicus curiae briefs in the court of appeals and the Supreme Court. A copy of
my remarks is supplied.

Portrait presentation ceremony for Judge Morton 1. Greenberg, May 30, 2002,
Philadelphia, PA (United States Court of Appeals for the Third Circuit, 610
Market St., Philadelphia, PA 19106). Ispoke about the work and character of my
colleague, Hon. Morton I. Greenberg. A copy of the remarks is supplied.

National Symposium for United States Court of Appeals Judges, October 21,
2002, Washington, DC (Federal Judicial Center, Thurgood Marshall Federal
Judiciary Building, One Columbus Circle, NE, Washington, DC 20002). Judge
Richard Arnold of the Eighth Circuit and I spoke on the use of unpublished
opinions. As best [ can recall, I spoke about proposed Federal Rule of Appellate
Procedure 32.1. Tam unable to locate any materials relating to these remarks.

Rex E. Lee Advocacy Award Luncheon, February 2003, Washington, DC (J.
Reuben Clark Law School, Brigham Young University, Provo, UT 84601). The
luncheon was hosted by the Washington, DC chapter of the J. Reuben Clark Law
Society and the Dean of the J. Reuben Clark Law School at Brigham Young
University. I spoke about the life, work, and character of former Solicitor General
Rex E. Lee. A copy of the speech is supplied.

Pepperdine Law School, March 17, 2003, Malibu, CA (24255 Pacific Coast
Highway, Malibu, CA 90263). 1discussed with first-year students the general
problems faced by appellate courts in deciding cases involving civil liberties in
times of national emergency. 1used as examples North Jersey Media Group v.
Ashceroft, 308 F.3d 198 (3d Cir. 2002); Ex Parte Milligan, 71 U.S. 2 (1866), the
Japanese-American Internment Cases; Hamdi v. Rumsfeld, 316 F.3d 450 (4th Cir.
2003); and Padilla v. Rumsfeld, 352 F.3d 695 (2d Cir. 2003). Notes and printouts
of Power Point slides used in giving this talk are supplied.
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Pepperdine Law School, March 18, 2003, Malibu, CA (24255 Pacific Coast
Highway, Malibu, CA 90263). I discussed appellate practice and procedure with
upper-class students. I am unable to locate any materials relating to these
remarks.

Conference sponsored by Princeton University, June 21, 2003, Williamsburg, VA
(Princeton University, Princeton, NJ 08540). I was a member of a panel that
addressed the question “How Does Democracy Restrain the Power of the
Judiciary?” 1argued that in constitutional litigation our constitutional system
lacks external restraints that can be routinely invoked and thus relies heavily on
Judicial restraint. Notes used in delivering this talk are supplied.

ABA Appellate Practice Institute, October 3-6, 2003, Reno, NV (321 North Clark
St., Chicago, IL 60610). I spoke several times about aspects of appellate
advocacy. Iam unable to locate any materials relating to these remarks.

Rutgers School of Law Newark, March 24, 2003, Newark, NJ (123 Washington
Street, Newark NJ 07102). I spoke about federal clerkships. Iam unable to
locate any materials relating to these remarks.

American Bar Association, March 8, 2004 (321 North Clark St., Chicago, IL
60610). Ispoke at an ABA CLE event. 1 am unable to locate any materials
relating to these remarks.

Seton Hall University School of Law, Federalist Society Student Division,
September 23, 2004, Newark, NJ (One Newark Center, Newark, NJ 07102). 1
spoke informally over lunch in my chambers with a small group of students. 1
believe that I simply described in general terms the work of my court. I did not
use any notes.

Annual Federalist Society Lawyers’ Convention, November 2004, Washington,
DC (1015 18th St., NW, Washington, DC 20036). 1 moderated a panel discussion
on the Patriot Act. I provided a brief introduction to the topic and introduced the
participants: Hon. Viet Dinh, a professor at Georgetown Law School and the
former Assistant Attorney General for the Office of Legal Policy; Timothy Lynch
of the Cato Institute; Udi Ofer of the New York Civil Liberties Union; and Hon.
Christopher Wray, then the Assistant Attorney General for the Criminal Division.
Notes used in delivering this introduction are supplied.

Panel discussion on sentencing sponsored by the Constitution Project and the
American Constitution Society, March 9, 2005, Washington, DC (Constitution
Project, 1120 19th Street, NW, Eighth Floor, Washington, DC 20036; American
Constitution Society for Law and Public Policy, 1333 H Street, NW, 1 1" Floor,
Washington, DC, 20005). Judge Paul Friedman of the United States District
Court for the District of Columbia, Judge Nancy Gertner of the United States
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District Court for the District of Massachusetts, and I participated in a panel
discussion on federal sentencing. The panel discussed the effect of United States
v. Booker, 125 S. Ct. 738 (2005) on the future of federal sentencing. A transcript
of the panel discussion is supplied.

Conference sponsored by the Atlantic Legal Foundation on the Attorney-Client
Privilege, March 10, 2005, Washington, D.C. (60 East 42nd St., New York, N.Y.
10165). I was a member of a panel assigned to discuss the question “Should the
Attorney-Client Privilege be Abolished?” 1discussed areas in which the privilege
might be modified either through legislation or the development of case law. 1
specifically addressed the question of selective waiver. A transcript is supplied.

Washington & Lee Law School, March 18, 2005, Lexington, VA (Lewis Hall,
Lexington, VA 24450). I gave the keynote address at a conference on the use of
unpublished, “depublished,” withdrawn, and per curiam opinions. My speech
attempted to explain why the courts of appeals have come to rely so heavily on
so-called “unpublished” opinions. I also discussed the consequences of taking an
alternative approach. A copy of the speech is supplied.

d. Please list all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews
where they are available to you.

I spoke to reporters regularly during my service as United States Attorney
regarding cases handled by the office. Ialso recall being interviewed by reporters
when I became U.S. Attorney and during my service as U.S. Attorney. I have
attached as appendix 1 a list of all newspaper articles in which [ was quoted.
There may have been additional occasions when I spoke to a reporter for which I
am unable to locate a record. ['have provided copies of all articles that I was able
to locate.

14. Public Office, Political Activities and Affiliations:

a, List chronologically any public offices you have held, other than judicial
offices, including the terms of service and whether such positions were
elected or appointed. If appointed, please include the name of the individual
who appointed you. Also, state chronologically any unsuccessful candidacies
you made for elective office or unsuccessful nominations for appointed office.

July 1976 — August 1977: Law clerk, Hon. Leonard I. Garth, U.S. Court of
Appeals for the Third Circuit. Appointed by Judge Leonard 1. Garth.

November 1977 — August 1981: Assistant United States Attorney, Office of the
United States Attorney for the District of New Jersey. Career position.



75

August 1981 — December 1985: Assistant to the Solicitor General, Office of the
Solicitor General, U.S. Department of Justice. Career position.

December 1985 — March 1987: Deputy Assistant Attorney General, Office of
Legal Counsel, U.S. Department of Justice. Appointed by Attorney General
Edwin Meese.

March 1987 — April 1990: United States Attorney for the District of New Jersey.
Appointed by President Ronald W. Reagan.

. If, in connection with any public office you have held, there were any reports,
memoranda, or policy statements prepared or produced with your
participation, please supply four (4) copies of these materials. Please also
provide four (4) copies of any resolutions, motions, legislation, nominations,
or other matters on which you voted as an elected official, the corresponding
votes and minutes, as well as any speeches or statements you made with
regard to policy decisions or positions taken. “Participation” includes, but is
not limited to, membership in any subcommittee, working group or other
such group, which produced a report, memerandum, or policy statement,
even where you did not contribute to it. If any of these materials are not
available to you, please give the name of the document, the date of the
document, a summary of its subject matter, and where it can be found.

I have attached two reports published during my tenure as U.S. Attorney for the
District of New Jersey. In addition, the Department of Justice has released
materials that I drafted or participated in drafting during my tenure as a Deputy
Assistant Attorney General in the Office of Legal Counsel and provided copies to
the Committee. An appendix of these materials is attached.

United States Attorney’s Office for the District of New Jersey, 1988 Annual
Report.

United States Attorney’s Office for the District of New Jersey, 1989 Annual
Report.

List all memberships and offices held in and services rendered, whether
compensated or uncompensated, to any political party, election committee, or
transition team. Please supply four (4) copies of any memoranda analyzing
issues of law or public policy that you wrote on behalf of or in connection
with a presidential transition team.

None.
. Ifin connection with any public office, you have ever filed a financial

disclosure form, ethies form, or any similar form, please supply four (4)
copies of each one.
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Please see attached financial disclosure forms. Both the Department of Justice
and the Administrative Office of the U.S. Courts maintain financial disclosure
forms for six years. In addition to those forms since 1999, I have provided forms
that I was able to locate in my personal records.

15. Legal Career: Please answer each part separately.

a. Describe chronologically your law practice and legal experience after
graduation from law school, including:

i

ii.

ii.

whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;

Yes. Iserved as a law clerk to Judge Leonard 1. Garth, U.S. Court of
Appeals for the Third Circuit, from 1976 — 1977.

whether you practiced alone, and if so, the addresses and dates;

No.

the dates, names and addresses of any law firms, law offices,
companies, or governmental agencies with which you have been
affiliated and the nature of your affiliation with each.

January — June 1976: Law clerk, law firm of Warren, Goldberg &
Berman, 210 E. Hanover Street, Trenton, NJ 08608.

July 1976 — August 1977: Law clerk, Hon. Leonard I. Garth, U.S. Court of
Appeals for the Third Circuit, U.S. Courthouse and Post Office Building,
Newark, NJ 07101.

November 1977 — August 1981: Assistant U.S. Attorney, Office of the
United States Attorney for the District of New Jersey, 970 Broad Street,
Newark, NJ 07102.

August 1981 — December 1985: Assistant to the Solicitor General,
Department of Justice, Washington, DC 20530.

December 1985 — March 1987: Deputy Assistant Attorney General,
Office Legal Counsel, Department of Justice, Washington, DC 20530.

March 1987 — June 1990: United States Attorney for the District of New
Jersey, 970 Broad Street, Newark, NJ 07102.
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June 1990 —- Present: Judge, U.S. Court of Appeals for the Third Circuit.
U.S. Courthouse and Post Office Building, Newark, NJ 07101.

b. Describe:

i. the general character of your law practice and, where appropriate,
indicate by date any changes in its character over the years.

I have devoted my legal career to public service, and while practicing law my
client was the United States. 1began my service in 1976 as a law clerk to Judge
Leonard I. Garth, U.S. Court of Appeals for the Third Circuit. Judge Garth continues
to serve on the Third Circuit, and I have been fortunate to have him as a colleague.

After my appellate clerkship, I joined the U.S. Attorney’s Office for the
District of New Jersey in 1977. [ focused on appellate matters, primarily criminal.
While an Assistant U.S. Attorney, I argued more than 20 cases and briefed more than
75 cases on behalf of the United States in the Third Circuit. I also served as an
associate counsel in an important espionage trial.

In 1981, I continued my appellate work when I joined the Office of the
Solicitor General, United States Department of Justice, as an Assistant to the Solicitor
General. The Office of the Solicitor General is responsible for representing the
United States and its agencies and officers before the Supreme Court. As an
Assistant, I made recommendations to the Solicitor General, through the Deputy
Solicitors General, on the merits of appellate matters. [ was responsible for drafting
petitions for and oppositions to certiorari, as well as merits briefs in both civil and
criminal matters. All briefs and petitions were subject to the approval of the Solicitor
General. During this time, [ argued twelve cases before the Supreme Court on behalf
of the United States.

In 1985, I joined the Office of Legal Counsel, United States Department of
Justice, as a Deputy Assistant Attorney General. The Office of Legal Counsel
provides legal advice and opinions to the agencies and officers of the United States.
With the Assistant Attorney General and under his direction, I assisted in preparing
formal opinions for the Office of Legal Counsel and in rendering informal opinions
and legal advice on a wide variety of subjects and legal questions facing the
departments and agencies of the Executive Branch.

In 1987, 1 became the United States Attorney for the District of New Jersey. 1
was responsible for the management of all federal criminal prosecutions and the
prosecution and defense of all civil matters within the district. As U.S. Attomey, I set
initiatives for the office. During my tenure, the office handled important white-collar
crime, public corruption, drug trafficking, and organized crime prosecutions. I
personally participated in court proceedings and in major decisions involving the
office’s most important trials and investigations. I also reviewed in detail the
proposed charges and evidence in all major cases prosecuted by the office.
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ii. your typical former clients and the areas, if any, in which you have
specialized.

While practicing, all of my “clients” were federal agencies, officers, or
employees. With the exception of time spent as an Assistant United States
Attorney doing principally criminal work, my practice has been highly
diversified.

¢. Describe whether you appeared in court frequently, occasionally, or not at
all. If the frequency of your appearances in court varied, describe such
variance, providing dates.

i. Indicate the percentage of these appearances in:
1. federal courts;
2. state courts of record;
3. other courts.

Federal courts: over 99%
State courts: less than 1%

ii. Indicate the percentage of these appearances in:
1. civil proceedings;
2. criminal proceedings.

Civil: approximately 10%
Criminal: approximately 90%

Virtually all of my court appearances have been in federal court. When I was
an Assistant United States Attorney (1978-81), approximately 90% of my
appearances were in criminal matters. When I was an Assistant to the
Solicitor General (1981-85), I argued 12 cases in the United States Supreme
Court. Of these, eight cases were civil and four were criminal. When I was in
the Office of Legal Counsel (1985-87), I did not appear in court. When I was
the United States Attorney for the District of New Jersey (1987-90), I argued
four appeals, three criminal and one civil, and I appeared in district court in a
number of proceedings. Almost all, if not all, of these appearances were in
criminal matters.

d. List all cases in courts of record you tried to verdict or judgment (rather
than settled), indicating whether you were sole counsel, chief counsel, or
associate counsel.

i. What percentage of these trials were:

1. jury;
2. non-jury.
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As a practicing attorney, I focused almost exclusively on appellate matters. Idid
serve as lead trial counsel in two criminal cases tried to verdict or judgment, one
jury and one non-jury. I was an associate counsel in one jury trial.

United States v. Kikumura, 918 F.2d 1084 (3d Cir. 1990). I served as lead
counsel in this case. Kikumura involved an attempted terrorist bombing in which
a verdict of guilty on all counts was reached on stipulated facts following
extensive pretrial hearings. See United States v. Kikumura, 698 F. Supp. 546
(D.N.J. 1988). The verdict in Kikumura was followed by a detailed factual
hearing at which the nature and circumstances of the offenses were proved for
purposes of sentencing. See United States v. Kikumura, 706 F. Supp. 331 (1989).

United States v. Stonaker, 860 F.2d 1076 (3d Cir. 1988)(Table). Iserved as lead
counsel in this 1987 trial for the shooting of an FBI agent. The defendant was
convicted and sentenced to 23 years in prison.

United States v. Enger, 472 F.Supp. 490 (D.N.J. 1978). As an Assistant U.S.
Attorney, I was associate counsel in this complex espionage trial.

List all appellate cases in which you made oral arguments, and supply four
(4) copies of any briefs on which yeu worked.

All Supreme Court arguments are listed in response to question 15.f. I have not
kept records of all oral arguments in which I participated at the appellate level,
although I indicated in my questionnaire for my nomination to the U.S. Court of
Appeals for the Third Circuit that I argued more than 20 cases and briefed more
than 75 cases in the Third Circuit while in the U.S. Attorney’s Office. I have
made my best efforts to reconstruct my work based on public databases and with
the assistance of the U.S. Attorney’s Office for the District of New Jersey and the
Clerk’s Office for the Third Circuit. Thave been able to determine that I
participated in oral argument in the published cases listed below. As best [ can
determine, I also presented oral argument in the cases listed below that were
decided without a published opinion. It was the practice of the U.S. Attorney’s
Office for oral argument to be presented by the AUSA who was principally
responsible for the brief, and the U.S. Attorney’s Office has determined that I was
principally responsible for the briefs in these cases. Ihave attached all appellate
briefs that I was able to secure.

United States v. Kikumura, 918 F.2d 1084 (3d Cir. 1990)

United States v. Accetturo, 842 F.2d 1408 (3d Cir. 1988)

Matter of Grand Jury Empanelled March 17, 1987, 836 F.2d 150 (3d Cir. 1988)
Public Citizen v. Burke, 843 F.2d 1473 (D.C. Cir. 1988)

Matter of Grand Jury Empaneled March 19, 1980, (Docket No. 81-1782)
United States v. Friedland, 660 F.2d 919 (3d Cir. 1981)

United States v. Alessandrello, 637 F.2d 131 (3d Cir. 1980)
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United States v. Miller, 624 F.2d 1198 (3d Cir. 1980)
Appeal of Malfitano, 633 F.2d 276 (3d Cir. 1980)
United States v. Costanzo, 625 F.2d 465 (3d Cir. 1980)
United States v. Martinez, 613 F.2d 473 (3d Cir. 1980)
Matter of Grand Jury Empanelled February 14, 1978, 603 F.2d 469 (3d Cir. 1979)
United States v. Stassi, 583 F.2d 122 (3d Cir. 1978)
United States v. Tonelli, 577 F.2d 194 (3d Cir. 1978)
United States v. Geary, (Docket No. 78-1330)

United States v. Holder, (Docket No. 78-1939)

United States v. Levin, (Docket No. 78-1306)

United States v. Michael, (Docket No. 78-2545)
United States v. Shabazz, (Docket No. 78-1385/5)
United States v. Labriola, (Docket No. 77-2172)
United States v. DeFalco, (Docket No. 77-1540)

f. Describe your practice, if any, before the Supreme Court of the United
States. Please supply four (4) copies of any briefs, amicus or otherwise, and,
if applicable, any oral argument transcripts before the Supreme Court in
connection with your practice. Give a detailed summary of the substance of
each case, outlining briefly the factual and legal issues involved, the party or
parties whom you represented, the nature of your participation in the
litigation, and the final disposition of the case. Please also provide the
individual names, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

As an Assistant to the Solicitor General, [ argued 12 Supreme Court cases and drafted or
assisted in drafting approximately 55 merits briefs or petitions for certiorari. The relevant
petitions and briefs are attached.

1. Oregon v. Kennedy, 456 U.S. 667 (1982). The issue before the Court was whether the
Double Jeopardy Clause prohibits the retrial of a criminal defendant who successfully moved for
a mistrial on the basis of a prosecutorial error that was not intended to provoke the mistrial
request.

The United States, participating as amicus in support of Oregon, argued that a rule of law
prohibiting retrial absent prosecutorial intent to obtain a mistrial would substantially impair the
right of the public to secure a resolution of criminal charges and would create grave practical
problems for judicial administration. The Supreme Court, in an opinion written by then-Justice
Rehnquist, agreed with the reasoning advanced in our brief. The Court adopted a standard that
focused on whether the government deliberately denied the defendant an opportunity to
meaningfully exercise his or her due process rights. Specitically, the Court held that where a
defendant in a criminal trial moves for a mistrial, he may invoke the double jeopardy bar in a
subsequent prosecution only if the prosecutorial or judicial conduct in question was intended to
provoke the defendant to move for a mistrial.
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1 worked on the government’s brief as amicus curiae, and I orally argued the case on
March 29, 1982. With me on the brief were Rex E. Lee, then-Solicitor General, (deceased); D.
Lowell Jensen, then-Assistant Attorney General, Chambers of Senior District Judge D. Lowell
Jensen, United States Courthouse, 1301 Clay Street, Oakland, CA (510) 637-3540; Andrew L.
Frey, then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW,
Washington, DC 20006, (202) 263-3291; and David B. Smith, English & Smith, 626 King Street,
Suite 213, Alexandria, VA 22314, (703) 548-8911. Counsel for the petitioner was David
Frohnmayer, then-Attorney General of Oregon, University of Oregon, Office of the President,
110 Johnson Hall, Eugene OR 97403, (541) 346-3036. With him on the brief were Robert E.
Barton, then-Assistant Attorney General, Cosgrave Vergeer Kester LLP, 805 SW Broadway, 8th
Floor, Portland, OR 97205, (503) 323-9000; John C, Bradley, then-Assistant Attorney General,
Multnomah County District Attorney’s Office, Multnomah County Courthouse, 1021 SW Fourth
Avenue, Room 600, Portland, OR 97204, (503) 988-3162; Thomas H. Denney, then-Assistant
Attorney General, Oregon Department of Justice, 1162 Court Street NE, Salem, OR 97301, (503)
378-4400; and Stephen F. Peifer, then-Assistant Attorney General, Office of the United States
Attorney for the District of Oregon, 1000 SW 3rd Avenue, Suite 600, Portland, OR 97204, (503)
727-1012. Counsel for the respondent was Donald C. Walker (deceased).

2. Russello v. United States, 464 U.S. 16 (1983). The petitioner, a member of an arson ring
formed to defraud insurance companies, was ordered to forfeit some $340,000 in insurance
proceeds. The issue before the Court was whether racketeering profits and proceeds constituted
an “interest” within the meaning of the RICO statute and were thus subject to forfeiture upon
conviction. The petitioner contended that the insurance profits were not an “interest,” because
the relevant section of the RICO statute reached only interests “in an enterprise.”

On behalf of the government, I emphasized the importance of requiring the forfeiture of
illegal profits and proceeds in preventing organized criminal activities. The Supreme Court
unanimously agreed in an opinion written by Justice Blackmun. Following the analysis in the
government’s brief, the Court first examined the plain language of the RICO statute and
concluded that the term “interest” included every property interest, including a right to profits or
proceeds. Next, the Court examined the structure of the relevant section in relation to other
statutes and to other provisions of the RICO statute, and concluded that Congress deliberately
incorporated a looser definition of “interest” with respect to forfeitures. The Court determined
that Congress specifically “intended to provide new weapons of unprecedented scope for an
assault upon organized crime and its economic roots.” Russello, 464 U.S. at 26. Relying on the
language, structure, and legislative history of the RICO statute, the Court upheld the petitioner’s
forfeiture of insurance proceeds.

1 worked on the government’s brief as respondent, and I argued the case on October 5,
1997. With me on the briefs were Rex E. Lee, then-Solicitor General (deceased); D. Lowell
Jensen, then-Assistant Attorney General, Chambers of Senior District Judge D. Lowell Jensen,
1301 Clay Street, Oakland, CA 94612, (510) 637-3540; Andrew L. Frey, then-Deputy Solicitor
General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington DC 20006, (202)
263-3291; and Sara Criscitelli, 347 Boyd Avenue, Takoma Park, MD 20912, (301) 270-1045.
Counsel for petitioner was Ronald A. Dion, Esq., 5701 SW Fifth Street, Plantation, FL 33317,
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(954) 581-4727. With him on the brief was Alvin E. Entin, Entin, Margules & Della Fere PA,
110 SE 6th Street, Suite 1970, Fort Lauderdale, FL 33301, (954) 524-8697.

3. United States v. Villamonte-Marquez, 462 U.S. 579 (1983). Customs officials and police
officers boarded a sailboat anchored on a channel with access to the Gulf of Mexico. Once on
board, they first inspected the vessel’s documentation and then discovered 5,800 pounds of
concealed marijuana. The issue before the Court was whether, under the Fourth Amendment,
customs officials acting pursuant to a statute, but without reasonable suspicion, may board a
vessel with easy access to the open sea and inspect its documents. The respondents argued that
the statute allowing customs officials to board vessels and inspect documents infringed
respondents” Fourth Amendment rights against unreasonable search and seizure.

On behalf of the government, I argued that the suspicionless boardings pursuant to the
statute were consistent with the Fourth Amendment, important for public safety, and essential in
the ongoing battle against drug-trafficking crimes. The Supreme Court agreed in a majority
opinion authored by then-Justice Rehnquist. After acknowledging the historical pedigree of the
relevant statute (modeled after a similar statute passed in 1790, by the same Congress that
promulgated the Bill of Rights), the Court devoted the bulk of its opinion to explaining the
differences between waterborne commerce and vehicular traffic on highways. Ultimately, the
Court determined that the strength of the governmental interest in securing waterways
outweighed the statute’s authorization of limited intrusion on the Fourth Amendment.

I worked on the government’s brief as petitioner, and I argued the case on February 23,
1983. With me on the briefs were Rex E. Lee, then-Solicitor General, (deceased); D. Lowell
Jensen, then-Assistant Attorney General, Chambers of Senior District Judge D. Lowell Jensen,
1301 Clay Street, Oakland, CA 94612, (510) 637-3540; Andrew L. Frey, then-Deputy Solicitor
General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street NW, Washington DC 20006, (202)
263-3291; Louis M. Fischer, United States Department of Justice, 950 Pennsylvania Avenue,
NW, Washington, DC, 20530, (202) 514-2613; James G. Lindsay, (current address unknown);
Stuart P. Seidel, Baker & McKenzie LLP, 815 Comnecticut Avenue NW, Washington, DC
20006, (202) 463-7295; and Jeanne Mullenhoff, United States Department of Justice, 950
Pennsylvania Avenue, NW, Washington, DC, 20530, (202) 616-8429. Counsel for the
respondent was Richard P. leyoub, Esq., Couhig Partners, 1100 Poydras Street, New Orleans,
LA 70163, (504) 588-9750.

4. United States v. Weber Aircraft Corp., 465 U.S. 792 (1983). An Air Force pilot, who was
severely injured when he ejected from his plane, sued respondents as the entities responsible for
the design and manufacture of the ejection equipment. The respondents sought discovery of
confidential unsworn statements from safety investigations conducted by the Air Force after the
accident. To that end, the respondents filed requests for the statements under the Freedom of
Information Act (FOIA). The issue before the Court was whether confidential statements made
by witnesses in an Air Force air crash safety investigation were protected from disclosure under
the Freedom of Information Act.

On behalf of the government, I made two principal arguments. First, [ argued that the
FOIA exemption for material routinely privileged in a civil discovery context applied to these
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confidential statements. Second, I argued that Congress specifically intended to protect
confidential statements given in military air safety investigations. The Supreme Court, in a
unanimous opinion written by Justice Stevens, held that the statements were protected from
disclosure. The Court reasoned that exempting information that would not otherwise have been
collected was consistent with FOIA because it would not reduce the amount of information
available to the public.

I worked on the government’s petition and brief, and I argued the case on March 30,
1984. With me on the briefs were Rex E. Lee, then-Solicitor General, (deceased); J. Paul
McGrath, then-Assistant Attorney General, American Standard, One Centennial Avenue, P.O.
Box 6820, Piscataway, NJ 08855, (732) 980-6000; Kenneth S. Geller, then-Deputy Solicitor
General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street NW, Washington, DC 20006, (202)
263-3000; Leonard Schaitman, United States Department of Justice, 950 Pennsylvania Avenue,
NW, Washington, DC, 20530, (202) 514-3441; and Wendy M. Keats, Department of Justice, 950
Pennsylvania Avenue NW, Washington, DC 20530, (202) 514-0265. Counsel for the respondent
was Jacques E. Soiret, Esq., Kirtland & Packard, 2361 Rosencrans Avenue, fourth floor, El
Segundo, CA 90245, (310) 536-1000. With him on the brief for respondent Weber Aircraft Co.
were Marshall Silberberg, 660 Newport Center Drive, Suite 340, Newport Beach, CA 92660,
(949) 718-0960; and Robert M. Churella, Kirtland & Packard, 2361 Rosencrans Avenue, Fourth
Floor, El Segundo, CA 90245, (310) 536-1000

5. United States v. Doe, 465 U.S. 605 (1984). During an investigation of corruption in awarding
government contracts, the respondent sought to quash a subpoena of certain business records
because producing the records would involve testimonial self-incrimination. Previously, the
Supreme Court had held that contents of business records ordinarily are not privileged because
they are created voluntarily and without compulsion. Fisher v. United States, 425 U.S. 391
(1976). The issue before the Court was the extent to which the Fifth Amendment privilege
against compelled self-incrimination applied to the business records of a sole proprietorship.

On behalf of the government, 1 argued that the rationale of Fisher applied equally in this
case because the government had not compelled the creation of the documents it sought. T also
emphasized that such records were extremely important in investigations of complex criminal
activity. The Supreme Court, in an opinion written by Justice Powell, held that contents of
business records were not privileged, but the act of producing records was privileged and could
not be compelled without a grant of use immunity. Based upon this reasoning, the Supreme
Court ruled in favor of the government in Doe because the records were prepared voluntarily and
because the subpoena would not force the respondent to restate, repeat, or affirm the truth of
their contents.

1 worked on the government’s petition and brief, and I argued the case in the Supreme
Court on December 7, 1983. Also on the government’s briefs were Rex E. Lee, then-Solicitor
General (deceased); Andrew L. Frey, then-Deputy Solicitor General, Mayer Brown Rowe &
Maw, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3291; Stephen S. Trott, then-
Assistant Attorney General, Chambers of Senior Circuit Judge Stephen S. Trott, United States
Courthouse, 550 West Fort Street, Suite 667, Boise, 1D 83724, (208) 334-1612; and Joel M.
Gershowitz, United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington,
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DC 20530, (202) 514-3742. Counsel for the respondent was Richard T. Philips, 704 Passaic
Avenue, West Caldwell, NJ 07006-6408, (973) 227-1800.

6. Community Television of Southern California v. Gottfried, 459 U.S. 498 (1983). The
question presented was whether the Federal Communications Commission (FCC), as part of its
licensing process for public television stations, must independently assess a station’s compliance
with Section 504 of the Rehabilitation Act. On behalf of the FCC, I argued that Congress did not
intend for the FCC to adjudicate violations of Section 504. In addition, I argued that such a
requirement would be inconsistent with the provisions and policies of the Communications Act.

In an opinion authored by Justice Stevens, the Court agreed and held that the FCC could
review a public television station’s license renewal application under the same standard that it
applied to a commercial licensee’s renewal application. The Court noted that the legislative
history of Section 504 did not indicate any congressional intent to impose enforcement
obligations on the FCC. The Court also reasoned that because the statute did not differentiate
between commercial and public television stations, the FCC acted within its discretion when it
imposed uniform obligations on both groups of licensees.

1 worked on the petition and brief on behalf of the FCC, and I argued the case in the
Supreme Court on October 12, 1982. With me on the briefs were Rex E. Lee, then-Solicitor
General (deceased); Stephen M. Shapiro, then-Deputy Solicitor General, Mayer Brown Rowe &
Maw, 71 South Wacker Drive, Chicago, IL 60606-4637, (312) 782-0600; Stephen A. Sharp,
then-General Counsel, Federal Communications Commission, (current address unknown);
Daniel M. Armstrong, Associate General Counsel, Federal Communications Commission, 445
12th Street, SW, Washington, DC 20554, (202) 418-1740; C. Grey Pash, Jr., Federal
Communications Commission, 445 12th Street, SW, Washington, DC 20554, (202) 418-1751;
and Linda L. Oliver, Hogan & Hartson LLP, 555 13th Street, NW, Washington, DC 20004-1109,
(202) 637-5600. Counsel for petitioner Community Television was Edgar F. Czarra, Jr.,
Covington and Burling, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401, (202)
662-6000. With him on the briefs were Mark D. Nozette, Attorneys' Liability Assurance
Society, Inc., Suite 5700, 311 South Wacker Drive, Chicago, IL 60606-6622, (312) 697-6900;
and Richard A. Meserve, Covington and Burling, 1201 Pennsylvania Avenue, NW, Washington,
DC 20004-2401, (202) 662-6000. Counsel for respondents Gottfried et al. in both cases was
Charles M. Firestone, Aspen Institute, One Dupont Circle, NW, Suite 700, Washington, DC
20036-1133, (202) 736-5800. With him on the briefs were Abraham Gottfried (current address
unknown) and Stanley Fleishman (deceased).

7. Federal Communications Commission v. League of Women Voters of California, 468 U.S.
364 (1984). The question presented was whether a statute prohibiting “editorializing” by public
broadcasting stations that received grants from the Corporation for Public Broadcasting, 47
U.S.C. § 399, violated the First Amendment.

On behalf of the FCC, T argued that Congress has the power to establish and finance a
public noncommercial and educational broadcasting system and to require that subsidized
stations licensed as part of that system refrain from direct editorializing and political
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electioneering. Alternatively, I argued that Congress has the power to decide that it will not
subsidize private editorializing and electioneering with public funds.

The Supreme Court disagreed. In an opinion by Justice Brennan, the Court struck down
the statute on the ground that its ban on editorializing was broader than needed to protect against
the risk of governmental interference or to prevent the public from assuming that editorials by
public broadcasting stations represent the official views of the government.

I worked on the government’s petition and brief, and I argued the case in the Supreme
Court on January 16, 1984. With me on the brief were Rex E. Lee, then-Solicitor General
(deceased); J. Paul McGrath, then-Assistant Attorney General, American Standard, One
Centennial Avenue, P.O. Box 6820, Piscataway, NJ 08855-6820, (732) 980-6000; Paul Bator,
then-Deputy Solicitor General (deceased); Anthony J. Steinmeyer, United States Department of
Justice, 950 Pennsylvania Avenue, NW, Washington, DC, (202) 514-3388; and Michael Jay
Singer, United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC,
(202) 514-5432. Counsel for the respondent was Frederic D. Woocher, Esq., Strumwasser &
Woocher LLP, 100 Wilshire Blvd Ste 1900, Santa Monica, CA, (310) 576-1233. With him on
the briefs were Bill Lann Lee, Lieff, Cabraser, Heimann, & Bernstein, LLP, Embarcadero Center
West, 275 Battery Street, Suite 3000, San Francisco, CA 94111, (415) 956-1000; and John R.
Phillips, Phillips & Cohen LLP, 2000 Massachusetts Avenue, NW, 1st Floor, Washington, DC
20036, (202) 833-4567.

8. Chemical Manufacturers Association v. Natural Resources Defense Council, 470 U.S. 116
(1985). This consolidated case arose from a challenge by the Natural Resources Defense
Council to regulatory action by the Environmental Protection Agency (EPA). Atissue was
whether the EPA could grant variances from national pollution standards to plants whose
operations involved “fundamentally different factors” from those considered by the EPA in
establishing the national standards. The lower court decision prohibiting such variances
threatened to interfere with the EPA’s plan to implement the Clean Water Act, imperiled existing
pollution standards, and would have delayed the promulgation of new standards.

On behalf of the EPA, I argued that the EPA’s practice of allowing such variances
constituted a reasonable and permissible exercise of its discretion under the Clean Water Act,
given the statute’s text, legislative history, and goals. The Supreme Court agreed with the
government and reversed the lower court in an opinion authored by Justice White.

I worked on the brief on behalf of the EPA, and I argued the case in the Supreme Court
on November 6, 1984. With me on the brief were Rex E. Lee, then-Solicitor General (deceased);
F. Henry Habicht, II, then-Assistant Attorney General, Safety-Kleen Corp., One Brinckman
Way, Elgin, IL 60123, (800)-323-5040; Louis F. Claiborne, then-Deputy Solicitor General
(deceased); Jose R. Allen, Skadden, Arps, Slate, Meagher & Flom LLP, Four Embarcadero,
Suite 3800, San Francisco, CA 94111, (415) 984-6400; Barry S. Neuman, Barry S. Neuman,
PLLC, 1615 L Street, NW, Washington, DC 20036, (202) 466-2886; A. James Barnes, then-
General Counsel, Environmental Protection Agency, Indiana University Law School, 107 South
Indiana Avenue, Bloomington, IN 47405, (812) 856-3342; and Susan G. Lebow, then-Assistant
General Counsel, Environmental Protection Agency, 1200 Pennsylvania Avenue, NW,
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Washington, DC 20460, (202) 564-7700. Counse! for the petitioner was Theodore L. Garrett,
Covington and Burling, 1201 Pennsylvania Avenue, NW, Washington, DC 20004-2401, (202)
662-6000. Counsel for the respondent was Frances Dubrowski, 3215 Klingle Rd. NW,
Washington, DC, (202) 295-9009.

9. Atkins v. Parker, 472 U.S. 115 (1985). Food stamp recipients in Massachusetts challenged a
congressionally-mandated change in their benefit levels. At issue was whether the notice given
to the recipients violated the Due Process Clause of the Fourteenth Amendment. On behalf of
the Secretary of Agriculture, I argued that the notice provided was sufficient to satisfy the due
process requirements of notice and opportunity to respond. Iargued that the Due Process Clause
does not mandate individualized advance notice of legislative changes in benefit levels.
Alternatively, I argued that the Massachusetts notice, which was coupled with other procedures
for reducing the risk of error, was constitutionally sufficient.

Reversing a decision of the U.S. Court of Appeals for the First Circuit, the Supreme
Court agreed with the government and held that the notice disseminated to the food stamp
recipients complied with all statutory, regulatory, and constitutional requirements. In an opinion
authored by Justice Stevens, the Court held that the relevant statute did not require individualized
notice of a general change in the law and that the notice complied with a regulation that did
require individual notice of a change in the law that would affect benefit levels. In addition, the
Court held that the program beneficiaries were not deprived of their constitutional right to due
process because there was sufficient notice and opportunity to challenge adverse actions and the
legislative process provided all the process that was due.

T argued the case in the Supreme Court on November 27, 1984. On the brief were Rex E.
Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting Assistant Attorney
General, The Gillette Company, Prudential Tower Building, 39th Floor, Boston, MA 02199,
(617) 421-7863; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe &
Maw LLP, 1909 K Street, N.W., Washington, DC 20006-1101, (202) 263-3000; then-Assistant
to the Solicitor General Michael W. McConnell, United States Court of Appeals for the Tenth
Circuit, 125 South State Street, Suite 5402, Salt Lake City, UT 84138, (801) 524-5145; Leonard
Schaitman, Civil Division, Department of Justice, 950 Pennsylvania Avenue, NW, Washington,
DC, 20530, (202) 514-2000; and Bruce G. Forrest, then-Department of Justice attorney,
2709 Woodley Rd, NW, Washington, DC 20008, (202) 332-9607. Counsel for petitioner
Massachusetts Commissioner of Public Welfare were: Francis X. Bellotti, then-Attorney General
of Massachusetts, Mintz, Levin, Cohn, Ferris, Glovsky and Popeo P.C., One Financial Center,
Boston, MA 02111, (617) 348-1606; Ellen L Janos, then-Assistant Attorney General of
Massachusetts, Gaston & Snow, One Federal Square, Boston, MA 02110, (617) 426-4600; E.
Michae! Sloman, then-Assistant Attorney General of Massachusetts, Meyer, Connolly, Sloman,
& MacDonald, LLP, 12 Post Office Square, Boston, MA 02109, (617) 423-2254; and Carl
Valvo, then-Assistant Attorney General of Massachusetts, Cosgrove, Eisenberg, and Kiley, P.C. ,
Suite 1820, One International Place, Fort Hill Square, Boston, MA 02110, (617) 439-7775.
Counsel for respondents were Steven A. Hitov, 192 Willow Street, Roxbury, MA 02032, (617)
325-6417, and J. Paterson Rae, Western Mass. Legal Services, Springfield, MA, 55 Federal
Street, Greenfield, MA 01301, (413) 774-3747.
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10. National Railroad Passenger Corporation v. Atchison, Topeka & Santa Fe Railway Co., 470
U.S. 451 (1985). This case concemed the Rail Passenger Service Act of 1970 (RPSA), which
created Amtrak, an independent corporation, and authorized it to contract with local railway
companies to take over their passenger service obligations in exchange for a fee. After doing so,
Amtrak sharply curtailed the discounted travel previously afforded to railway employees.
Congress, in 1972, required Amtrak to restore these privileges, but required local railways to
reimburse its costs for doing so. Subsequently, in 1979, Congress modified the reimbursement
formula to increase the payments to exceed Amtrak’s costs for transporting railway employees.

Several railways sued, arguing: (1) that either the RPSA or their contracts with Amtrak
contractually obligated the United States to forbear charging them for the cost of intercity rail
travel; and (2) that the reimbursement requirement, or at least the charge in excess of Amtrak’s
costs, constituted a deprivation of property without due process of law under the Fifth
Amendment.

On behalf of the United States, I defended Congress’s authority to legislate without
creating contractual obligations. [ argued that even if a right against the United States was found
to exist, no such rights were violated. The RPSA did not compel private railroads to resume
operation of passenger trains; instead, it simply required them to reimburse Amtrak for the
continued provision of a benefit the railroads had themselves initiated. Moreover, even if the
1979 Amendments did alter contract rights, they did not violate the Fifth Amendment Due
Process Clause because Congress did not act arbitrarily or irrationally.

The Court agreed that the RPSA did not restrict Congress’s power because of the strong
presumption that statutes do not create contractual obligations that restrict future governmental
action, absent a clear expression of an intent to do so. The Court also agreed that the Amtrak
contracts did not preclude legislative action because private parties may not restrict the scope of
Congress’s authority by contract.

[ worked on the government’s brief and argued the case in the Supreme Court on January
15, 1985. With me on the brief were Rex E. Lee, then-Solicitor General (deceased); Richard K.
Willard, then-Acting Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park
Avenue, New York, NY 10154, (212) 546-4000; Leonard Schaitman, United States Department
of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530 (202) 514-3301; and Al
Daniel, Jr., Cowan, DeBaets, Abrahams & Sheppard LLP, 41 Madison Avenue, New York, NY
10010, (212) 974-7474. Representing Amtrak were Paul F. Mickey Jr., Steptoe & Johnson, 1330
Connecticut Avenue, NW, Washington, DC 20036, (202) 249-3000; William R. Perlik, retired,
living in McLean, VA (current address unknown); David R. Johnson, Visiting Professor of Law,
New York Law School, 57 Worth Street, New York, NY 10013 (212) 431-2000; and Andrea
Timko, retired, living in Washington, DC (current address unknown). Counsel for respondents
were George A. Platz, retired, living in Winnetka, Illinois (current address unknown); Howard J.
Trienens, Sidley Austin Brown & Wood, 1 South Dearborn Street, Chicago, IL 60603, (312)
853-7417; Thomas W. Merrill, Sidley Austin Brown & Wood, 1 South Dearborn Street,
Chicago, IL 60603, (312) 853-7834; and William A. Brasher, Brasher Law Firm, 1 Metropolitan
Square, 211 North Broadway, Suite 2300, Street Louis, MO 63102, (314) 621-7700.

30



88

11. Army & Air Force Exchange Services v. Sheehan, 456 U.S. 728 (1982). This case was filed
by a former civilian employee of the Army & Air Force Exchange Service (AAFES) who was
terminated after pleading guilty to drug possession. The plaintiff was appointed through an
AAFES executive management program, which was subject to special regulations. The plaintiff
alleged that his agreement to participate in this program created an actual or implied contract
with the United States sufficient to create Tucker Act jurisdiction in federal court over his action
for money damages.

On behalf of the government, I argued that the District Court lacked jurisdiction to
entertain the claim. As instrumentalities of the United States, military exchanges share the
government’s sovereign immunity. Congress has the power to waive sovereign immunity, but
the court below had failed to point to any statute or regulation containing the requisite waiver. |
argued that the plaintiff was an appointee, rather than an employee, and therefore had no
employment contract to raise under the Tucker Act. Further, in order to sustain respondent’s
suit, the Court would have to imply a contract enforceable under the Tucker Act using the
program’s regulations. The Court agreed with the government’s position and, in an opinion
written by Justice Blackmun, found that the Tucker Act does not itself create a cause of action;
rather a plaintiff must identify another federal statute that authorizes a suit for money damages
against the United States. The regulations to which respondent pointed did not do so.

1 worked on the government’s brief and argued the case in the Supreme Court on
February 23, 1982. With me on the briefs were Rex E. Lee, then-Solicitor General (deceased); J.
Paul McGrath, then-Assistant Attorney General, American Standard Companies Inc.,
Piscataway, NJ 08855, (732) 980-6000; Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006, (202) 263-
3000; William Kanter, United States Department of Justice, 950 Pennsylvania Avenue, NW,
Washington, DC, 20530, (202) 514-4575; and Eloise E. Davies (current address unknown).
Counsel for the respondent was Ira E. Tobolowsky, Tobolowsky & Burk, P.C., 4305 West
Lovers Lane, Dallas, TX 75209, (214) 352-0662.

12. Belknap v. Hale, 463 U.S. 491 (1983). This case regarded the extent to which to the National
Labor Relations Act (NLRA) preempts state law claims arising out of strike activity.
Specifically, the question presented was whether the NLRA preempts a state law
misrepresentation and breach-of-contract action against an employer, brought by strike
replacements displaced by reinstated strikers after having been offered and accepted jobs on a
permanent basts and assured they would not be fired to accommodate returning strikers.

On behalf of the National Labor Relations Board as amicus curiae, 1 argued that the
NLRA preempted the state law causes of action, because allowing such suits would interfere
with Congress’s regulatory scheme, and would undermine the dual objectives of encouraging
peaceful settlement of labor disputes and uniformly administering federal law. The argument
was based on a line of preemption cases described in Machinists v. Wisconsin Employment
Relations Commission, 427 U.S. 132 (1976), which proscribed state regulation and state-law
causes of action concerning conduct that Congress intended to be unregulated.
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The Supreme Court, in an opinion by Justice White, held otherwise. The Court noted two
doctrines allowing preemption by the NLRA: the doctrine set out in the Machinists case relied
upon by the NLRB and the doctrine that applies when the state cause of action concerns conduct
that is prohibited or protected by the Act. See San Diego Building Trades Council v. Garmon,
359 U.S. 236 (1959). Under this latter doctrine, however, if the subject of regulation is only
peripherally of concern to federal law or is so deeply rooted in local law that Congress would not
have intended to preempt the application of state law, courts must balance state interests with
those underlying the Act. Ultimately, the Supreme Court was not convinced that allowing state
suits would impermissibly burden either the federal system of labor regulation promulgated by
the Act or the employer faced with a striking work force.

I argued on behalf of the government. On the brief were Rex E. Lee, then-Solicitor
General (deceased); Robert E. Allen (current address unknown); Norton J. Come, Division of
Enforcement, Litigation Supreme Court Branch, Office of the General Counsel, NLRB, 1099
14th Street, NW, Washington DC, 20570, (202) 273-2977; and Linda Sher, Division of
Enforcement Litigation Appellate Court Branch, Office of the General Counsel, NLRB, 1099
14th Street, NW, Washington DC, 20570, (202) 273-2960. Appearing for the petitioner was
Larry E. Forrester (current address unknown). Appearing for the respondents were Cecil
Davenport 4636 Swift Run Dr., Leesburg, FL 34748; and Hollis Searcy, 800 Stone Creek
Parkway, Suite 1, Louisville, KY 40223, (502) 425-6200.

Following are cases that I did not argue before the Court, but in which my name appeared on the
briefs.

13. United States v. Inadi, 475 U.S. 387 (1986). The issue before the Court was whether the
Confrontation Clause of the Sixth Amendment barred the prosecution from introducing
statements falling within the co-conspirator exception to the hearsay rule when the prosecution
had not established that the declarant was unavailable to testify at trial.

On behalf of the government, we argued that no unavailability showing was required.
Specifically, we argued that the Confrontation Clause was intended to prohibit trial by affidavit
and comparable practices, not to proscribe or generally regulate the admission of hearsay. We
also argued that the co-conspirator exception is not analogous to the prior testimony exception,
and noted that the Court’s Confrontation Clause decisions treat most hearsay exceptions other
than the prior testimony exception as presumptively valid. Finally, we maintained that
reevaluating the co-conspirator rule would be duplicative and disruptive, and would also stultify
the evolution of federal and state rules of evidence.

The Supreme Court agreed with the government’s position. In an opinion authored by
Justice Powell, the Court held that the Confrontation Clause does not preclude admission of out-
of-court statements made by a co-conspirator absent a showing of unavailability. The Court held
that its earlier decision in Ohio v. Roberts, 448 U.S. 56 (1980), which held that the Confrontation
Clause required unavailability for admission of prior testimony, did not apply to any out-of-court
statement; that the principles underlying the unavailability rule in Roberts did not apply to
statements by co-conspirators; and that the burdens of imposing an unavailability requirement in
this context outweighed the benefits.
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I worked on the government’s briefs. With me on the briefs were Charles Fried, then-
Solicitor General, Harvard Law School, Cambridge, MA, 1563 Massachusetts Avenue,
Cambridge, MA 02138, (617) 495-4636; Andrew L. Frey, then-Deputy Solicitor General, Mayer,
Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3000;
then-Assistant Attorney General Stephen S. Trott, United States Court of Appeals for the Ninth
Circuit, 550 West Fort Street, Boise, ID 83724, (208) 334-1612; and Patty Merkamp Stemler,
Criminal Appellate Section, Department of Justice, 950 Constitution Avenue, NW, Washington,
DC, 20530, (202) 514-2000. Representing the respondent were Holly Maguigan, New York
University School of Law, 245 Sullivan Street, New York, NY 10012, (212) 998-6433; William
F. Sheehan, Goodwin Proctor & Hoar, 901 New York Avenue, NW Washington, DC 20001,
(202) 346-4303; and Julie Shapiro, Seattle University School of Law, 901 12th Avenue, Seattle,
WA 98122-1090 (206) 398-4043.

14. Mitchell v, Forsyth, 472 U.S. 511 (1985). This case involved the immunity of the Attorney
General from suit for acts performed in the exercise of his national security functions. Attorney
General Mitchell, upon the FBI Director’s request, had approved a warrantless wiretap in a
national security case. The government argued that the Attorney General should be absolutely
immune from liability for damages when he acts to protect the national security, because he
should be free to act promptly and effectively for the national good without concern for his
personal liability or potential entanglement in litigation. Alternatively, the government argued
that the Attorney General was entitled to qualified immunity under Supreme Court precedent
holding that a government official is immune from liability for damages unless he violated a
“clearly established” legal standard. When Attorney General Mitchell authorized the wiretaps at
issue in this case, it was unclear whether the law required a warrant for national security
wiretaps. The Supreme Court ruled that the Attorney General does not have absolute immunity.
However, because the acts giving rise to the litigation did not clearly violate the law, the Court
found that the Attorney General was entitled to qualified immunity.

I worked on the government’s briefs. With me on the briefs were Rex E. Lee, then-
Solicitor General (deceased); Richard K. Willard, then-Acting Assistant Attorney General,
Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154-0037, (212) 546-
4000; Paul M. Bator, then-Deputy Solicitor General (deceased); Barbara L. Herwig, United
States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202)
514-5425; Gordon W. Daiger, retired, living in Bethesda, MD (current address unknown); and
Larry L. Gregg, U.S. Attorney’s Office, Eastern District of Virginia, 2100 Jamieson Avenue,
Alexandria, VA 22314, (703) 299-3700. Appearing for the respondents were David Rudovsky,
Kairys, Rudovsky, Epstein & Messing, 924 Cherry Street, Suite 500, Philadelphia, PA 19107,
(215) 925-4400; and Michael Avery, Suffolk University Law School, 120 Tremont Street,
Boston, MA, 02108, (617) 573-8000.

15. Cargill, Inc. and Excel Corp. v. Monfort of Colorado, Inc., 479 U.S. 104 (1986). This case
involved the ability of a private party to seek injunctive relief for violation of the antitrust laws.

The questions presented were, first, whether Section 16 of the Clayton Act requires a plaintiff to
prove a threat of antitrust injury; and, if so, whether loss or damage due to increased competition
qualifies as such an injury. On behalf of the government, we argued that mere assertion of a
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more competitive environment would not constitute an antitrust injury; we also suggested that
accusations of future predatory pricing related to corporate mergers should be viewed with
skepticism. The Supreme Court, in an opinion written by Justice Brennan, clarified that a private
plaintiff seeking relief under Section 16 must show threat of injury of the type that the antitrust
laws were designed to prevent. The Court went on to hold that a showing of loss or damage
merely due to increased competition (for example, as here, due to proposed corporate merger)
does not constitute an antitrust injury, but that predatory pricing is capable of inflicting antitrust
injury.

[ worked on the petition for certiorari in this case, which was filed on behalf of the United
States and the Federal Trade Commission as amici curiae urging reversal. Arguing the case for
the United States was Louis R. Cohen, then-Deputy Solicitor General, Wilmer Cutler Pickering
Hale and Dorr, 2445 M Street, NW, Washington, DC 20037, (202) 663-6000. With me on the
petition for a writ of certiorari were Charles Fried, then-Solicitor General, Harvard Law School,
1563 Massachusetts Avenue, Cambridge, MA 02138, (617) 495-4636; Douglas Ginsburg, then-
Assistant Attorney General, Chambers of Chief Judge Douglas H. Ginsburg, E. Barrett
Prettyman United States Courthouse, 333 Constitution Avenue, NW, Washington, DC 20001,
(202) 216-7190; Lawrence G. Wallace, then-Deputy Solicitor General, retired, Chevy Chase,
MD 20815; Charles F. Rule, then-Deputy Assistant Attorney General, Fried, Frank, Harris,
Shriver & Jacobson, 1001 Pennsylvania Avenue, NW, Suite 800, Washington, DC 20004, (202)
639-7000; Catherine G. O’Sullivan, United States Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20530, (202) 514-2413; and Andrea Limmer, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-2886.

16. Wygant v. Jackson Board of Education, 476 U.S. 267 (1986). This case involved the effect
and constitutionality of race-based classifications designed to benefit minorities and the
appropriate degree of scrutiny to which courts should subject such classification. The question
presented was whether a school board, consistent with the Equal Protection Clause, may extend
preferential protection against layoffs to some of its employees because of their race or national
origin. On behalf of the government, we argued that state-sponsored quotas granting preference
must satisfy strict scrutiny under the Equal Protection Clause like all other state-sponsored racial
classifications. The Court, in a plurality opinion authored by Justice Powell, clarified that strict
scrutiny applies regardless of whether the racial classification operates against a group that
historically has not been subject to governmental discrimination. Applying this standard, the
Court determined that because the provision in question did not meet the heavy burden imposed
by strict scrutiny, it violated the Equal Protection Clause.

I worked on the brief in this case, which was filed on behalf of the United States as
amicus curiae. With me on the brief were Charles Fried, then-Acting Solicitor General, Harvard
Law School, 1563 Massachusetts Avenue, Cambridge, MA 02138, (617) 495-4636; William
Bradford Reynolds, then-Assistant Attorney General, Howrey LLP, 1299 Pennsylvania Avenue,
NW, Washington, DC 20004, (202) 383-6912; Charles J. Cooper, then-Deputy Assistant
Attorney General, Cooper & Kirk, 1500 K Street, NW, Suite 200, Washington, DC 20005, (202)
220-9600; Walter W. Barnett, (deceased); David K. Flynn, United States Department of Justice,
950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-2195; and Michael Carvin,
then-Deputy Assistant Attorney General, Jones Day, 51 Louisiana Avenue, NW, Washington,
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DC 20001, (202) 879-3939. Counsel for the petitioners was K. Preston Qade, Jr., Holme
Roberts & Owen, 1700 Lincoln Street, Suite 4100, Denver, CO 80203-4541, (303) 861-7000;
with him on the briefs were Constance E. Brooks, Brooks & Schluter, 999 18th Street, Suite
1605, Denver, CO 80202, (303) 297-9100; and Thomas Rasmussen (current address unknown).
Counsel for the respondents was Jerome A. Susskind (deceased).

17. United States v. Abel, 469 U.S. 45 (1984). The question presented in this case was whether
the prosecution could present evidence regarding a defense witness’s common membership with
the defendant in a particular organization in order to impeach the witness’s testimony. On behalf
of the government, we argued that the witness’s common membership with the defendant in a
prison gang whose tenets required its members to commit perjury on behalf of other members
was admissible to show bias. The Supreme Court agreed with our position and, in an opinion
written by then-Justice Rehnquist, unanimously held that the Federal Rules of Evidence
permitted such evidence to show a witness’s bias in favor of the defendant.

1 assisted in the drafting the government’s petition and brief. With me on the
government’s brief were Rex E. Lee, then-Solicitor General (deceased); Stephen S. Trott, then-
Assistant Attorney General, Chambers of Senior Circuit Judge Stephen S. Trott, United States
Courthouse, 550 West Fort Street, Suite 667, Boise, 1D 83724, (208) 334-1612; Andrew L. Frey,
then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street NW,
Washington, DC 20006, (202) 263-3291; and Gloria C. Phares, Patterson Belknap Webb & Tyler
LLP, 1133 Avenue of the Americas, New York, NY 10036, (212) 336-2686. Counsel for
respondent was Yolanda Barrera Gomez, 421 E. Huntington Dr., Monrovia, CA 91016. With
her on the briefs was Peter M. Horstmann (current address unknown).

18. Daily Income Fund v. Fox, 464 U.S. 523 (1984). This case involved the application of the
rules of civil procedure to a shareholder derivative action. The respondent, a sharcholder of a
mutual fund, brought an action against the fund and its investment advisor. The respondent
alleged that the fees paid by the fund to the investment advisor were unreasonable, violating the
investment advisor’s fiduciary duties under Section 36(b) of the Investment Company Act of
1940. The question presented was whether Rule 23.1 of the Federal Rules of Civil Procedure
requires that an investment company security holder first make a demand on the company’s
board of directors before bringing an action to recover allegedly excessive fees. On behalf of the
government, we argued that an investment company security holder who brings suit under
Section 36(b) does not need to make such a demand prior to filing his action. The Supreme
Court agreed with our position and, in an opinion written by Justice Brennan, held that Rule 23.1
does not require such a demand.

I worked on the brief in this case, which urged affirmance on behalf of the Securities and
Exchange Commission as amicus curiae. With me on the brief were Rex E. Lee, then-Solicitor
General (deceased); Louis F. Claiborne, then-Deputy Solicitor General (deceased); Daniel L.
Goelzer, Public Company Accounting Oversight Board, 1666 K Street, NW, Washington, DC
20006, (202) 207-9100; Paul Gonson, Kirkpatrick & Lockhart Nicholson Graham LLP, 1800
Massachusetts Avenue, NW, Washington, DC 20036, (202) 778-9434; Jacob H. Stillman, Office
of the General Counsel, Securities and Exchange Commission, 100 F Street, NE, Washington,
DC 20549, (202) 551-5100; Richard A. Kirby, Preston Gates Ellis & Rouvelas Meeds, 1735
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New York Avenue, NW, Suite 500, Washington, DC 20006, (202) 661-3730; and Myma Siegel
(current address unknown). Counsel for the petitioners was Daniel A. Pollack, Pollack &
Kaminsky, 114 West 47th Street, Suite 1900, New York, NY 10036, (212) 575-4700. With him
on the briefs were Frederick P. Schaffer, City University of New York — Office of the General
Counsel and Vice Chancellor for Legal Affairs, 535 East 80th Street, New York, NY 10021,
(212) 794-5506; George C. Seward, Seward & Kissel LLP, One Battery Park Plaza, New York,
NY 10004, (212) 574-1200; and Anthony R. Mansfield (deceased). Counsel for the respondent
was Richard M. Meyer, Milberg Weiss Bershad & Schulman LLP, One Pennsylvania Plaza, 49th
Floor, New York, NY 10119, (212) 946-9457.

19. FTC v. Grolier, Inc., 462 U.S. 19 (1983). This case involved the Freedom of Information
Act’s work-product exemption. The question presented was to what extent, if at all, the work
product exemption applies when the litigation for which the requested documents were generated
has been terminated. On behalf of the Federal Trade Commission, we argued that the work
product remains privileged because disclosure, regardless of timing, would undermine the proper
function of the adversarial process in ways that the exemption was designed to prevent. The
Supreme Court agreed with our position and, in an opinion written by Justice White, held that
under the Freedom of Information Act, attorney work product is exempt from required disclosure
without regard to the status of the litigation for which it was prepared.

1 assisted in the drafting the government’s brief on behalf of the Federal Trade
Commission as petitioner. With me on the government’s brief were Kenneth S. Geller, then-
Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K Street NW, Washington,
DC 20006, (202) 263-3225; J. Paul McGrath, then-Assistant Attorney General (American
Standard, One Centennial Avenue, P.O. Box 6820, Piscataway, N.J. 08855); Leonard Schaitman,
United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530,
(202) 514-3441. Counsel for the respondent was Daniel S. Mason, Zeile, Hofmann, Voelbel,
Mason & Gette LLP, 44 Montgomery Street, Suite 3400, San Francisco, CA 94104, (415) 693-
0700, and with him on the brief were Frederick P. Furth, The Furth Firm LLP, 225 Bush Street,
15th Floor, San Francisco, California 94104, (415) 433-2070; Michael P. Lehmann, The Furth
Firm LLP, 225 Bush Street, 15th Floor, San Francisco, California 94104, (415) 433-2070; and
Richard M. Clark, Howard & Howard Attorneys, P.C., Comerica Building, 151 South Rose
Street, Suite 800, Kalamazoo, MI 49007, (269) 382-8772.

20. Tibbs v. Florida, 457 U.S. 31 (1982). This case presented the question whether the Double
Jeopardy Clause precludes reprosecution when a conviction is reversed on appeal not because
the evidence was legally insufficient but because the verdict was contrary to the weight of the
evidence. We argued for the government that the Double Jeopardy Clause does not bar
reprosecution in this situation for two reasons. First, unlike the reversal of a conviction for
legally insufficient evidence, reversal based on the weight of evidence does not establish that an
acquittal should have been granted at trial. Reprosecuting a defendant whose initial conviction
was not supported by the weight of the evidence therefore does not trigger the same double-
jeopardy concerns. Second, barring reprosecution after reversal for evidentiary weight would
usurp the jury’s authority as trier of fact. The Supreme Court, in an opinion by Justice
O’Connor, held after examining the policies underlying the Double Jeopardy Clause that a
reversal based on weight rather than the sufficiency of the evidence allows a new prosecution.
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I worked on the brief in this case, which was filed on behalf of the United States as
amicus curiae urging affirmance. With me on the brief were Rex E. Lee, then-Solicitor General
(deceased); D. Lowell Jensen, then-Assistant Attorney General, Chambers of Senior District
Judge D. Lowell Jensen, 1301 Clay Street, Oakland, CA 94612, (510) 637-3540; and John
Fichter De Pue, United States Department of Justice, 950 Pennsylvania Avenue, NW,
Washington, DC, (202) 305-2335. Counsel for petitioner was Louis R. Beller 900 Euclid
Avenue #14, Miami Beach, FL 33139. Counsel for respondent was Michael A. Palecki, then-
Assistant Attorney General of Florida, 6194 Verdura Way, Tallahassee, FL 32311, (850) 877-
8689. With him on the briefs were Jim Smith, then-Attorney General of Florida, 403 E. Park
Avenue, Tallahassee, FL 32301 (850) 577-0444; and Deborah A. Osmond Frankel, then-
Assistant Attorney General of Florida, 51305 Pointe Dr., Inverness, FL 34450.

21. Cleavinger v. Saxner, 474 U.S. 193 (1985). This case presented the question whether
members of a prison disciplinary committee are entitled to absolute immunrity from personal
damages liability for actions taken while adjudicating cases in which inmates are charged with
rules infractions. On behalf of the United States, we argued that absolute immunity should
obtain because members of prison disciplinary committees, like grand jurors and administrative
law judges, serve in a quasi-judicial capacity. Given the adjudicative nature of their work, they
should be entitled to absolute immunity from personal damages liability. In addition, we argued
that members of prison disciplinary committees play a vital role in maintaining prison security.
Subjecting such officers to damages liability would compromise both their willingness to serve
in such a capacity and their ability to engage in independent decisionmaking. Thus, institutional
order and safety would be jeopardized if committee members were not afforded complete
immunity. The Supreme Court rejected our arguments in an opinion by Justice Blackmun. The
Court analogized service on a prison committee to service on a school board where members
were entitled to only qualified immunity

I participated in drafting the brief for the United States. Also on the brief were Rex E.
Lee, then-Solicitor General (deceased); Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202)
263-3000; The Honorable Stephen Trott, then-Assistant Attorney General, U.S. Court of Appeals
for the Ninth Circuit, 550 West First Street, Boise, ID 83724, (208) 334-1612; Gloria C. Phares,
Patterson Belknap Webb & Tyler LLP, 1133 Avenue of the Americas, New York, NY 10036,
(212) 336-2686. Appearing for the respondents were G. Flint Taylor, People’s Law Office, 1180
North Milwaukee, Chicago, IL 60622, (773) 235-0070; and Charles W. Hoffman, Office of the
State Appellate Defender, 400 West Monroe, Suite 202, P.O. Box 5240, Springfield, IL 62705,
(217) 782-7203.

22. Heckler v. Chaney, 470 U.S. 821 (1985). This case arose from a challenge by death row
inmates to the use of certain drugs in executions by lethal injection. The inmates claimed that the
use of the drugs for this purpose violated the Federal Food, Drug, and Cosmetic Act (FDCA) and
that the Food and Drug Administration was required to enforce their claim. At issue was
whether an administrative agency’s decision not to take enforcement action was subject to
judicial review under the Administrative Procedure Act (APA).
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On behalf of the Secretary of Health and Human Services, we argued that the APA did
not authorize judicial review in these circumstances. The Supreme Court, in an opinion by then-
Justice Rehnquist, unanimously agreed with the government’s position and reversed a decision
of the U.S. Court of Appeals for the District of Columbia Circuit. The Court held that judicial
review is inappropriate if a statute does not offer any meaningful standard against which to judge
the agency’s action. In such cases, the enforcement of the statute is committed to agency
discretion as a matter of law. Moreover, an agency’s decision not to take action is presumed
immune from judicial review under the APA, a presumption not overcome by the enforcement
provisions of the FDCA.

I participated in drafting both the petition for certiorari and the merits briefs submitted for
the United States, but did not argue the case. With me on the briefs were Rex E. Lee, then
Solicitor-General (deceased); Richard K. Willard, then-Acting Assistant Attorney General, The
Gillette Company, Prudential Tower Building, 39th Floor, Boston, MA 02199, (617) 421-7863;
Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP, 1909 K
Street, NW, Washington, DC 20006-1101, (202) 263-3000; Leonard Schaitman, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-2000;
John M. Rogers, then-Department of Justice attorney, United States Court of Appeals for the
Sixth Circuit, Community Trust Bank Building, 100 East Vine Street, Suite 400, Lexington, KY
40507, (859) 233-2680; Thomas Scarlett, then-Chief Counsel, Food and Drug Administration,
Hyman, Phelps & McNamara, 700 Thirteenth Street, NW, Suite 1200, Washington, DC 20005,
(202) 737-5600; Michael P. Peskoe, then-Associate Chief Counsel, Food and Drug
Administration, Edwards, Angel, Palmer & Dodge, 111 Huntington Avenue, Boston, MA 02199-
7613, (617) 239-0240. Counsel for the respondent were Steven M. Kristovich, Munger Tolles &
Olson, 355 South Grand Avenue, 35th Floor, Los Angeles, CA 90071-1560 (213) 683-9251;
David E. Kendall, Williams & Connolly LLP, 725 Twelfth Street, NW, Washington, DC 20005,
(202) 434-5145; Julius LeVonne Chambers, Ferguson, Stein, Chambers, Gresham & Sumter, 741
Kenilworth Avenue, Suite 300, Charlotte, NC 28204-2828, (704) 375-8461; James M. Nabrit
I, NAACP Legal Defense & Educ. Fuad, Inc, 99 Hudson Street, Suite 1600, New York, NY
10013, (212) 965-2200; John Charles Boger, University of North Carolina School of Law, Van
Hecke-Wettach Hall, 100 Ridge Road, Chapel Hill, NC 27599-3380, (919) 843-9288; James S.
Liebman, Columbia Law School, Jerome Greene Hall, Rm. 846, Mailbox B-16, New York NY
10027, (212) 854-3423; and Anthony G. Amsterdam, New York University School of Law, 245
Sullivan Street, New York, NY 10012, (212) 998-6632.

23. SEC v. O’Brien, 467 U.S. 735 (1984). This case presented the issue whether the Securities
and Exchange Commission (SEC) must notify a target of a non-public investigation when the
SEC issues an administrative subpoena in that investigation to a third party. On behalf of the
SEC, we argued that such notification was not required. No constitutional provision, statute,
rule, or prior case, we noted, demanded that notification be provided. Moreover, imposition of a
new notice requirement would cause law enforcement serious problems that Congress could not
have intended. The Supreme Court, in an opinion by Justice Marshall, unanimously agreed and
held that neither the Fourth, Fifth, nor Sixth Amendment was implicated by an administrative
investigation. It also concluded that the statutes administered by the SEC did not require the
agency to notify targets upon issuance of an administrative subpoena.
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I worked on the government’s briefs, along with Rex E. Lee, then-Solicitor General
(deceased); Kenneth S. Geller, then Deputy Solicitor General, Mayer, Brown, Rowe & Maw
LLP, 1909 K Street, NW, Washington, DC 20006, (202) 263-3000; Daniel L. Goelzer, Public
Company Accounting Oversight Board, 1666 K Street, NW, Washington, DC 20006, (202) 207-
9100; Paul Gonson, Kirkpatrick & Lockhart Nicholson Graham LLP, 1800 Massachusetts
Avenue, NW, Washington, DC 20036, (202) 778-9434; Linda Feinberg, Superior Court Judge, 9
Roseberry Ct., Lawrenceville, NJ 08648; Larry Lavoie, General Counsel, First Investors
Corporation, 95 Wall Street, New York, NY 10005; Harry J. Weiss, Wilmer Cutler Pickering
Hale & Dorr, LLP, 2445 M Street, NW, Washington, DC 20037, (202) 663-6000; and Elizabeth
A. Spurlock (current address unknown). Counsel for the respondent was William D. Symmes,
Witherspoon, Kelley, Davenport & Toole, 1100 U.S. Bank Building, 422 West Riverside,
Spokane, WA 99201, (509) 624-5265.

24. Dickerson v. New Banner Institute, 460 U.S. 103 (1983). The question presented in this
case was whether firearms disabilities imposed by provisions of the Gun Control Act apply to a
person who was convicted of a state offense punishable by imprisonment for a term exceeding
one year but whose conviction was expunged. On behalf of the Director of the Bureau of
Alcohol, Tobacco and Firearms, we argued that statutorily prescribed disabilities are not
automatically removed by expunction of the conviction under a state statute. The text of the
statute applies to all persons “convicted” of certain crimes, regardless of whether the conviction
is subsequently expunged. Other provisions of the Act and related federal statutes reinforce this
conclusion and show that Congress carefully distinguished between present status and the
occurrence of past events.

The Supreme Court agreed in an opinion by Justice Blackmun. The Court accepted our
argument that an expunction under state law does not alter the effect of a disabling conviction for
purposes of the federal statute, finding that the interpretation was supported not just by statutory
text but by the purpose of Title [V, which was intended to curb crime by keeping firearms out of
the hands of those not legally entitled to possess them.

I participated in drafting the government’s briefs. With me on the briefs were Rex E.
Lee, then-Solicitor General (deceased); Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw, 1909 K Street, NW, Washington, DC 20006, (202) 263-3000; J.
Paul McGrath, then-Assistant Attomey General, American Standard, One Centennial Avenue,
P.O. Box 6820, Piscataway, NJ 08855-6820, (732) 980-6000; William Kanter, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-4575;
and Douglas Letter, United States Department of Justice, 950 Pennsylvania Avenue, NW,
Washington, DC 20530, (202) 514-3602. Counsel for the respondent was Lewis C. Lanier,
Lanier Law Firm, 450 Summers Avenue, Orangeburg, SC 29115, (803) 268-9800; with him on
the brief was Jack R. McGuinn, (current address unknown).

25. Local Number 93, International Association of Firefighters, AFL-CIO, C.L.C. v. City of
Cleveland, 478 U.S. 501 (1986). This case concerned whether a federal district court may,
consistent with Title VII of the Civil Rights Act of 1964, adopt and implement a consent decree
that provides race-based preferences to individuals not shown to have been victims of the
employer's discrimination. The United States submitted an amicus brief arguing that such a
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consent judgment was unlawful for two reasons: first, because it violated the remedial principle
expressed in Section 706(g) of Title VII, which bars the adoption of race-based quotas; and,
second, because the consent judgment was entered over the objection of a union that intervened
as of right and whose members were adversely affected.

The Supreme Court, in an opinion by Justice Brennan, rejected our position and held that
Title VII allows entry of a consent decree that may benefit individuals who were not victims of
discriminatory practices. The majority reasoned that voluntary race-conscious relief is not
rendered impermissible because it is incorporated into a consent decree, regardless of whether a
court would be precluded from impesing race-conscious relief after trial. The Court concluded
that a consent decree may provide broader relief than the court itself could have awarded after
trial. The Court also held that the lack of consent by the union did not invalidate the consent
decree as one party cannot prevent the other parties from resolving their disputes with each other
by withholding consent.

1 participated in drafting the government’s amicus brief urging reversal. William
Bradford Reynolds, then-Assistant Attorney General, Howrey LLP, 1299 Pennsylvania Avenue,
NW, Washington, DC 20004-2402, (202) 383-6912, argued the case for the United States. With
me on the brief were Charles Fried, then-Solicitor General, Harvard Law School, 1563
Massachusetts Avenue, Cambridge, MA 02138, (617) 495-4636; Carolyn B. Kuhl, then-
Assistant Attorney General, the Chambers of Judge Carolyn B. Kuhl, Superior Court of
California, 111 North Hill Street, Los Angeles, CA 90012, (213) 974-5707; Michael Carvin,
then-Deputy Assistant Attorney General, Jones Day, 51 Louisiana Avenue, NW, Washington,
DC 20001-2113, (202) 879-3939; Walter W. Barnett (deceased); and David K. Fiynn, United
States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202)
514-2195. Petitioner Local Number 93 was represented by William L. Summers, Summers &
Vargas Co., LPA, 23240 Chagrin Boulevard, Suite 525, Cleveland, OH 44122, (216) 591-0727.
Respondent Vanguards of Cleveland was represented by Edward R. Stege, Jr., Stege &
Michelson Co., LPA, 200 Public Square, Suite 3220, Cleveland, OH 44114, (216) 348-0700.
Respondents City of Cleveland, et al., were represented by John D. Maddox (current address
unknown).

26. Local 28 of the Sheet Metal Workers® Intel Ass’n v. E.E.O.C., 478 U.S. 421 (1986). This
case arose out of a Title VII lawsuit brought by the United States against Local 28 to enjoin a
pattern of discrimination against nonwhites in union membership. After finding a violation, the
district court entered a remedial order requiring, among other things, that the union take steps to
recruit more nonwhite members, and to achieve a 29.23% nonwhite membership goal. After the
Union failed to comply, the district court held it in civil contempt. The Union's challenge to that
contempt order led to this appeal. The appeal implicated the potential limitations on the
remedies allowed pursuant to Title VII of the Civil Rights Act of 1964. The principal question
presented was whether the remedial provision of Title VII allows a district court to order race-
based relief that may benefit persons who are not identified victims of unlawful discrimination.

On behalf of the EEOC, our principal argument was that the set-percentage membership
goal was a race-based quota, and therefore improper. We based our analysis on the Supreme
Court's prior decision in Firefighters Local Union No. 1784 v. Stotts, 457 U.S. 561 (1984), which

40



98

held that Section 706(g) of Title VII prohibits the award of relief such as union membership to
individuals who were never the actual victims of illegal discrimination. Because there was no
showing that the beneficiaries of the membership quota had been victimized by the unions, we
argued that the remedy was unconstitutional. The Supreme Court, in an opinion by Justice
Brennan, disagreed. Six justices agreed that a district court may, in appropriate circumstances,
order relief for a class, which may include individuals who are not the actual victims of
discrimination as a remedy for violations of Title VIL. In addition, five justices determined that
the membership goal required of the Union in this case did not violate either Title VII or the
Constitution.

[ participated in drafting the government’s brief on behalf of respondent the Equal
Employment Opportunity Commission. Appearing with me on the government’s brief were
Charles Fried, then-Solicitor General, Harvard Law School, 1563 Massachusetts Avenue,
Cambridge, MA 02138, (617) 495-4636; William Bradford Reynolds, then-Assistant Attorney
General, Howrey LLP, 1299 Pennsylvania Avenue NW, Washington, DC 20004, (202) 383-
6912; The Honorable Carolyn B. Kuhl, then-Assistant Attorney General, Superior Court of
California, 111 North Hill Street, Los Angeles, CA 90012, (213) 974-5707; Brian K. Landsberg,
McGeorge School of Law, 3200 5th Avenue, Sacramento, CA 95817, (916) 739-7101; Dennis J.
Dimsey, United States Department of Justice, 950 Pennsylvania Avenue NW, Washington, DC
20530, (202) 514-2195; David K. Flynn, United States Department of Justice, 950 Pennsylvania
Avenue NW, Washington, DC 20530, (202) 514-2195; and Johnny J. Butler, then-Acting
General Counsel of Equal Employment Opportunity Commission, Booth & Tucker, LLP, 1617
JFK Boulevard, Suite 1700, Philadelphia, PA 19103, (215) 875-0609. Appearing for respondent
the New York State Division of Human Rights were O. Peter Sherwood, then-Deputy Solicitor
General of New York, Manatt, Phelps & Phillips, LLP, 7 Times Square, New York, NY 10036,
(212) 830-7288; Robert Abrams, then-Attorney General of New York, Stroock & Stroock &
Lavan LLP, 180 Maiden Lane, New York, NY 10038, (212) 806-5400; Robert Hermann, then-
Solicitor General of New York, Thacher Proffitt & Wood LLP, 2 World Financial Center, New
York, NY 10281, (212) 912-7400; Lawrence S. Kahn, New York City Law Department, 100
Church Street, New York, NY 10007, (212) 788-0600; Colvin W. Grannum, Bedford Stuyvesant
Restoration Corporation, 1360 Fulton Street, Brooklyn, NY 11216, (718) 638-5705; Jane Levine,
United States Attorney’s Office for the Southern District of New York, 1 Street Andrews Plaza,
New York, NY 10007, (212) 637-2200; and Martha J. Olson, Law Office of Martha Olson, 317
Madison Ave, Suite 1708, New York, NY 10017, (212) 867-8455. Appearing for respondent the
City of New York were Frederick A. O. Schwarz, Jr., Cravath, Swaine & Moore LLP,
Worldwide Plaza, 825 Eighth Avenue, New York, NY 10019, (212) 474-1000; Leonard Koerner,
New York City Law Department, 100 Church Street, New York, NY 10007, (212) 788-1010;
Stephen J. McGrath, New York City Law Department, 100 Church Street, New York, NY
10007, (212) 788-1056; Lorna B. Goodman, Office of the Nassau County Attorney, 1 West
Street, Mineola, NY 11501, (516) 571-3056; and Lin B. Saberski, (current address unknown).
Appearing for the petitioners were Martin R. Gold, Sonnenschein Nath & Rosenthal LLP, 1221
Avenue of the Americas, New York, NY 10020, (212) 768-6700; Robert P. Mulvey,
Sonnenschein Nath & Rosenthal LLP, 1221 Avenue of the Americas, New York, NY 10020,
(212) 768-6700; and William Rothberg, Sheet Metal & Air Conditioning Contractors
Association of New York City, Inc., 16 Court Street, Brooklyn, NY 11241, (212) 624-2200.
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27. Exxon Corporation v. Hunt, 475 U.S. 355 (1986). This case presented the question whether a
particular provision of CERCLA, the federal act that established Superfund, preempted the
previously enacted New Jersey Spill Act. On behalf of the United States, we argued in an
amicus brief that the Spill Act was partially preempted. Whereas the excise tax imposed by the
Spill Act could be used to compensate third parties for certain economic losses sustained as a
result of hazardous substance releases, the Superfund statute provided: “Except as provided in
this chapter, no person may be required to contribute to any fund, the purpose of which is to pay
compensation for claims for any costs of response or damages or claims which may be
compensated under this subchapter.” We argued that the phrase “compensation for claims™
should be given its customary, literal meaning, and thus was not a synonym for broader terms
such as payments or expenditures.

The Supreme Court agreed in an opinion by Justice Marshall, holding that the New
Jersey Spill Act was preempted in part. The Court concluded that Congress intended to ban state
funds to the extent that they covered Superfund-eligible expenses. To the extent that the New
Jersey fund had purposes that went beyond the scope of CERCLA, it was not preempted by
federal law.

I was responsible in part for drafting the government’s amicus brief. Also on the brief
were: Rex E. Lee, then-Solicitor General (deceased); F. Henry Habicht II, then-Assistant
Attorney General, Safety-Kleen Corporation, 2900 South Quincy Street, Suite 410, Arlington,
VA 22206, (703) 379-2713; Louis F. Claiborne, then-Deputy Solicitor General, (deceased);
Robert L. Klarquist, (current address unknown); and Dirk D. Snel, (deceased). Appearing for the
petitioner were Daniel M. Gribbon, (deceased); John J. Carlin, Jr., Carlin & Ward, P.C., 25A
Vreeland Road, Florham Park, NJ 07932, (973) 377-3350; and E. Edward Bruce, Covington &
Burling, 1201 Pennsylvania Avenue NW, Washington, DC 20004, (202) 662-6000. Appearing
for the respondent were the Honorable Mary C. Jacobson, then-Deputy Attorney General of New
Jersey, Mercer County Civil Courts, 175 South Broad Street, Trenton, NJ 08650, (609) 571-
4861; The Honorable Irwin I. Kimmelman, then-Attorney General of New Jersey, Superior
Court of New Jersey, 155 Morris Avenue, Springfield, NJ 08625, (609) 292-4822; and Michael
R. Cole, DeCotiis, FitzPatrick, Cole & Wisler, LLP, 500 Frank W. Burr Boulevard, Teaneck, NJ
07666, (201) 928-1100.

28. Young v. Community Nutrition Inst., 476 U.S. 974 (1986). The question presented in this
case was whether the U.S. Court of Appeals for the District of Columbia Circuit correctly
concluded that the Food and Drug Administration’s interpretation of a particular provision of the
Federal Food, Drug, and Cosmetic Act was in conflict with the plain language of that provision.
The respondents had alleged that the Act required the FDA to set a tolerance level for a
poisonous substance, aflatoxin, before allowing interstate shipment of food containing the
substance. On behalf of the FDA, we argued that the agency’s construction of the relevant
provision — which did not require it to set a tolerance level — was fully consistent with the overall
structure and legislative history of the Act, with the role that the provision plays in the
enforcement process, and with both the Supreme Court’s and Congress’s current understanding.
The Supreme Court, in an opinion authored by Justice O’Connor, agreed. The analysis began
with the framework set out by the Supreme Court in Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837 (1984), determining as an initial matter that Congress had
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not unambiguously expressed its intent through the plain language of the statute. Because the
view of an agency charged with administering an ambiguous statute is entitled to considerable
deference from the courts, the Supreme Court concluded that the FDA’s interpretation was
“sufficiently rational” to preclude a court from substituting its own judgment for that of the FDA.

I worked on the government’s brief in this matter. Appearing with me on the brief were
Charles Fried, then-Solicitor General, Harvard Law School, 1563 Massachusetts Avenue,
Cambridge, MA 02138, (617) 495-4636; Richard K. Willard, then-Acting Assistant Attorney
General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154-0037, (212)
546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe & Maw LLP,
1909 K Street NW, Washington, DC 20006, (202) 263-3225; Paul J. Larkin, Jr., then-Assistant
to the Solicitor General, Verizon Communications, 1515 North Courthouse Road, Arlington, VA
22201, (703) 351-3845; Leonard Schaitman, United States Department of Justice, 950
Pennsylvania Avenue NW, Washington, DC 20530, (202) 514-3441; Marleigh D. Dover, United
States Department of Justice, 950 Pennsylvania Avenue NW, Washington, DC 20530, (202) 514-
3511; Thomas Scarlett, then-Chief Counsel, Food and Drug Administration, Hyman, Phelps &
McNamara, P.C., 700 Thirteenth Street NW, Suite 1200, Washington, DC 20005, (202) 737-
5600; and Michael M. Landa, then-Associate Chief Counsel for Enforcement Food and Drug
Administration, Food and Drug Administration, 5600 Fishers Lane, Rockville, MD 20857, (301)
827-1137. Appearing for the respondent were William B. Schultz, Zuckerman Spaeder LLP,
1800 M Street NW, Suite 1000, Washington, DC 20036, (202) 778-1800; Alan B. Morrison,
Public Citizen Litigation Group, 1600 20th Street NW, Washington, DC 20009, (202) 588-1000;
and Katherine A. Meyer, Meyer & Glitzenstein, 1601 Connecticut Avenue NW, Suite 700,
Washington, DC 20009, (202) 588-5206.

29. United States v. Morton, 467 U.S. 822 (1984). The question presented in this case was
whether the United States is liable for sums withheld from the pay of one of its employees
because it complied with a writ of garnishment issued by a court without personal jurisdiction
over the employee. On behalf of the United States, we argued that the government was not liable
for three reasons: (1) the federal garnishment statute, 42 U.S.C. § 659(f), expressly insulates the
government from liability for a payment made pursuant to proper legal process; (2) regulations
implementing the statute do not allow any discretion to federal disbursing officers on the ground
of latent jurisdictional defects; and (3) governmental liability would be contrary to congressional
intent. In a unanimous opinion by Justice Stevens, the Court held that the government could not
be held liable for honoring a writ of garnishment that was “regular on its face” and that had been
issued by a court with subject-matter jurisdiction.

I worked on the petition for certiorari on behalf of the United States, but did not assist
with the brief on the merits. Michael W. McConnell, then-Assistant to the Solicitor General,
Chambers of Circuit Judge Michael W. McConnell, 125 South State Street, Suite 5402, Salt Lake
City, UT 84138, (801) 524-5145, argued for the United States. Appearing on the briefs were
Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting Assistant
Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154-
0037, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe
& Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3000; Leonard
Schaitman, United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington,
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DC 20530, (202) 514-3441; Wendy M. Keats, United States Department of Justice, 950
Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-0265; and Mary S. Mitchelson,
United States Department of Education, 400 Maryland Avenue, SW, Washington, DC 20202-
1500, (202) 245-6987. Counsel for the respondent was Kaletah N. Carroll (deceased).

30. F.C.C. v. ITT World Communications, Inc., 466 U.S. 463 (1984). The primary question
presented in this case was whether the Government in the Suashine Act, 5 U.S.C. § 552(b),
mandating that federal agencies hold their meetings in public, applies to international
conferences attended by members of the Federal Communications Commission.

On behalf of the FCC, we argued that both the language and the legislative history of the
Act support the view that the Act’s open meeting rules should apply only to formal sessions
where agency members with decisionmaking power deliberate over concrete proposals for
action. The Supreme Court unanimously agreed in an opinion by Justice Powell, holding that the
statute, according to its language, could not apply unless the FCC was deliberating upon matters
within its formally delegated authority to take official action. Congress, the Court concluded,
did not contemplate the broad restraint on agency processes that would necessarily result from
applying the Act’s open meeting rules to informal meetings, particularly those not run by the
agency itself.

I worked on the petition for certiorari, which was filed on behalf of the Federal
Communications Commission, but did not assist with the brief on the merits. Albert G. Lauber,
Jr., then-Assistant to the Solicitor General, Caplin & Drysdale, Chartered, One Thomas Circle,
NW, Washington, DC 20005, (202) 862-5000, argued the case for the United States. Appearing
with him on the briefs were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard,
then-Acting Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue,
New York, NY 10154-0037, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General,
Mayer, Brown, Rowe & Maw LLP, 1909 K Street, NW, Washington, DC 20006-1101, (202)
263-3000; Bruce E. Fein, then-General Counsel, Federal Communications Commission, The
Lichfield Group, 910 17th Street, NW, Suite 800, Washington, DC 20006, (202) 775-1787;
Daniel M. Armstrong, Associate General Counsel, Federal Communications Commission, 445
12th Street, SW, Washington, DC 20554, (202) 418-1740; Leonard Schaitman, United States
Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20530, (202) 514-3441;
Frank A. Rosenfeld, (current address unknown); and C. Grey Pash, Jr., Federal Communications
Commission, 445 12th Street, SW, Washington, DC 20554, (202) 418-1751. Counsel for
respondents was Grant S. Lewis (deceased).

31. United States Dept. of Justice v. Falkowski, (83-2034), April 1, 1985, 471 U.S. 1001 (1985).
This case concerned the proper scope of judicial review of agency decisionmaking. On behalf of
the United States, we sought Supreme Court review of two questions: first, whether the
Administrative Procedure Act authorized judicial review of the Department of Justice’s decision
not to provide legal representation for an employee sued in her individual capacity for actions
taken while on the job; and second, if so, whether the court below applied the proper scope of
review in overturning the Department’s decision. The Supreme Court granted, vacated, and
remanded the case for further consideration in light of its decision in Heckler v. Chaney, 470
U.S. 821 (1985).
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[ worked on the government’s petition. With me on the petition were Rex E. Lee, then-
Solicitor General (deceased); Richard K. Willard, then-Acting Assistant Attorney General,
Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY 10154, (212) 546-4000; and
Paul M. Bator, then-Deputy Solicitor General (deceased).

32. United States v. Doe, (84-0823), April 1, 1985, 471 U.S. 1001 (1986). This case concerned
the scope of the Fifth Amendment privilege against self-incrimination with respect to the
compelled production of personal documents pursuant to grand jury subpoena. While the
Supreme Court granted certiorari, during the briefing period the respondent waived his privilege,
voluntarily provided the subpoenaed documents, and entered into a plea agreement with the
government. At the request of all the parties, the Supreme Court vacated the lower court
decisions, and remanded the case to be dismissed as moot.

I was partially responsible for drafting the government’s petition. With me on the
petition was Rex E. Lee, then-Solicitor General (deceased).

33. Moore v. Kenyatta (84-1445), March 12, 1985, 471 U.S. 1066 (1985). This case involved a
civil claim alleging that defendant police officers committed state torts and violated plaintiff’s
federal constitutional rights. The Court of Appeals held that the police officers were not entitled
to absolute immunity and that the denial of qualified immunity, unlike the denial of absolute
immunity, was not immediately appealable under the collateral order doctrine. Although the
Supreme Court denied cert in this case, it accepted our argument that a denial of qualified
immunity is subject to interlocutory review in Mitchell v. Forsyth, 472 U.S. 511 (1985).

I was partially responsible for drafting the government’s petition. With me on the
petition were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting
Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY
10154, (212) 546-4000; Barbara Herwig, United States Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20004, (202) 514-1201; and Freddi Lipstein (current address
unknown).

34. Adams v. Jasinki (84-1324), February 19, 1985, 473 U.S. 901 (1985). This case presented
the question whether an order denying a motion to dismiss a complaint on the basis of qualified
immunity may be appealed under the collateral order doctrine. On behalf of the United States,
we submitted a petition for certiorari arguing that the district court’s rejection of the defendant’s
immunity defense was immediately appealable. The Supreme Court granted, vacated, and
remanded for further consideration in light of Mitchell v. Forsyth, 472 U.S. 511 (1985), which
had accepted the government’s contention that a district court’s denial of qualified immunity is
an appealable final decision.

I was partially responsible for drafting the government’s petition. With me on the
petition were Rex E. Lee, then-Solicitor General (deceased); Richard K. Willard, then-Acting
Assistant Attorney General, Bristol-Myers Squibb Company, 345 Park Avenue, New York, NY
10154, (212) 546-4000; Kenneth S. Geller, then-Deputy Solicitor General, Mayer, Brown, Rowe
& Maw, 1909 K Street, NW, Washington, DC 20006-1101, (202) 263-3225; Barbara L. Herwig,
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United States Department of Justice, 950 Pennsylvania Avenue, NW, Washington, DC 20004,
(202) 514-1201; and William G. Cole, United States Department of Justice, 950 Pennsylvania
Avenue, NW, Washington, DC 20004, (202) 514-1201.

16. Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations if the cases were reported, and the docket number and
date if unreported. Give a capsule summary of the substance of each case,
identifing the party or parties who you represented, and describing in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the
case was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

If any of these cases has already been described in 15.f. above, it need not be
repeated here.

I have described the following cases in response to question 15.f. Please see the response
to 15.1. for the full description of the case.

. Oregon v. Kennedy, 456 U.S. 667 (1982)

. Russello v, United States, 464 U.S. 16 (1983)

. United States v. Villamonte-Marquez, 462 U.S. 579 (1983)

. United States v. Weber Aircraft Corp., 465 U.S. 792 (1983)

. United States v. Doe, 465 U.S. 605 (1984)

. Community Television of Southern California v. Gottfried, 459 U.S. 498 (1983)

. Federal Communications Commission v. League of Women Voters of California, 468
U.S. 364 (1984)

8. Chemical Manufacturers Association v. Natural Resources Defense Council, 470 U.S.

116 (1985)
9. Atkins v. Parker, 472 U.S. 115 (1985)

e =AY B VA S e

The following case is not described in the response to 15.£.

10. United States v. Kikumura, 918 F.2d 1084 (3d Cir. 1990). See also United States v.
Kikumura, 698 F. Supp. 546 (D.N.J. 1988), and United States v. Kikumura, 706 F. Supp.
331 (D.N.J. 1989). This was a prosecution of a suspected member of a terrorist group
who assembled bombs for use in carrying out a terrorist attack in this country. The
evidence showed that the defendant entered the United States using a forged passport and
then traveled around the country acquiring the components used in making the bombs.
After completing the construction of the bombs, he was apprehended in New Jersey. |
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was the United States Attorney for the District of New Jersey, and together with an
Assistant United States Attorney, I handled the extensive pretrial motions and prepared
the prosecution of the case. On the morning of the scheduled trial, the defendant
stipulated to the facts alleged in the indictment and was convicted in a bench trial. Ithen
was principally responsible for presenting the government’s case at the sentencing
hearing at which we successfully argued for a substantial upward departure from the low
sentence prescribed by the Sentencing Guidelines. I was principally responsible for
briefing the appeal, and I presented the oral argument in the Third Circuit on behalf of the
government. The Third Circuit affirmed the conviction and sustained most-of the upward
departures imposed by the district court while remanding the case for resentencing.
Specifically, the court found that under the circumstances in this case, an upward
departure to 360 months was unreasonable, but an upward departure to 262 months
would not be unreasonable.

[ tried the matter before United States District Court Judge Alfred J. Lechner and argued
the case for the United States in the Third Circuit Court of Appeals before Judges Becker,
Cowen, and Rosenn. Appearing with me as co-counsel was John P. Lacey, then-
Assistant United States Attorney, Connell Foley LLP, 85 Livingston Avenue, Roseland,
NI 07068, (973) 535-0500. Appearing for the defendant were William M. Kuntsler
(deceased); and Ronald L. Kuby, Kuby & Perez LLP, 119 West 23td Street, Suite 900,
New York, NY 10011, (212) 529-0223.

Citations: From your time as a judge, please provide:

a. citations for all opinions you have written (including concurrences and
dissents);

b. citations to all cases in which you were a panel member;
c. a list of cases in which appeal or certiorari has been requested or granted;

d. a list of all appellate opinions where your decision was reversed or where
your judgment was affirmed;

e. alist of and copies of all your unpublished opinions.
See attached appendix for responses to questions 17.a. through 17.e.
Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe fully the nature of your participation in these
activities. Please list any client(s) or organization(s) for whom you performed

lobbying activities and describe these activities in detail.

During most of my legal career, my work has related exclusively or almost
exclusively to litigation. From late 1985 until early 1987, however, while serving as a
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Deputy Assistant Attorney General in the Office of Legal Counsel, I assisted in providing
advice to the Attorney General and to components of the Executive Branch on legal
issues that arose outside the context of litigation. 1was one of three Deputies in the
office at that time. One of the Deputies concentrated on matters involving foreign
relations and international Jaw, and the other was responsible for, among other things,
reviewing proposed legislation for possible constitutional problems. I was responsible
for a broad range of matters not falling into either of the above categories. At times, [
responded to oral requests for expedited advice, but most of the work involved written
requests for an opinion on a constitutional or legal question. Some requests grew out of
disputes between government agencies, and OLC, acting on behalf of the Attorey
General, was responsible for providing a resolution of the dispute. For the most part, 1
was responsible for providing the first level of supervision and review on work done by
the Attorney Advisers. A list of the publicly released OLC opinions bearing my name
has been provided, and these opinions are representative of much of my work during that
time.

From March 1987 until June 1990, while serving as the United States Attorney for
the District of New Jersey, I supervised an office of more than 60 attorneys. Most of my
work during that time related directly to court cases, but a significant portion of the work
did not. Within the parameters set by Department of Justice policies, I was responsible
for developing and implementing the priorities of the United States Attorney’s office.
This required extensive consultation with the various federal investigative agencies and
coordination with the state attorney general, the New Jersey state police, and the county
prosecutors. Close federal-state cooperation permitted the United States Attorney’s
office to address the state’s full range of federal law enforcement needs. We were able to
reinvigorate the unit responsible for public corruption cases and to increase the resources
devoted to the prosecution of white collar crime. I also brought about closer cooperation
between the Untied States Attorney’s office and the Organized Crime Strike Force, which
was then under the supervision of Washington.

Other major responsibilities not directly related to litigation included assembling a
supervisory staff, supervising the hiring of numerous Assistant United States Attorneys,
and working with the responsible federal investigative agencies to ensure that the most
important and promising criminal investigations received the investigative and legal
support that was needed.

Teaching: What courses have you taught? For each course, state the title, the
institution at which you taught the course, the years in which you taught the course,
and describe briefly the subject matter of the course and the major topics taught.

If you have a syllabus of each course, please provide four (4) copies to the
commiittee,

In 1999 — 2000, 1 taught a two-semester course entitled “Constitutional Law I” at Seton
Hall Law School. Tdo not have a copy of the syllabus, which consisted of a list of the
planned reading for each week. Iused Stone, Seidman, and Tushnet, Constitutional Law
(3d ed. 1996), and the class read and discussed almost the entire book.
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In 2002 — 2003 and 2003 — 2004, I taught a one-semester seminar called “Terrorism and
Civil Liberties” at Seton Hall Law School. Copies of the syllabus and reading list for
2003 — 2004 are attached. The syllabus and reading list for the prior year were very
similar, but I am unable to locate copies.

Party to Civil Legal or Administrative Proceedings: State whether you, or any
business of which you are or were an officer, or any partnership, trust, or other
business entity with which you are or were involved, have ever been a party or
otherwise involved as a party in any civil, legal, or administrative proceedings. If
so, please describe in detail the nature of your participation in the litigation and the
final disposition of the case. Include all proceedings in which you were a party in
interest.

Lawsuits in which I was named in my official capacity:

In Grompone, et al. v. Alito, et al. (District of New Jersey. Case No. 2:02-cv-04594-
WHW), [ was named along with two other Third Circuit judges in a pro se civil
complaint alleging civil rights violations. The action was dismissed on defendants’
motion on May 13, 2003.

In Dinorscio, et al. v. Greelish, et al. (District of New Jersey, Case No. 2:91-cv-00667-
JWB), in my capacity as United States Attomey I was one of more than 20 defendants,
named in a prisoner civil rights complaint. The action was dismissed on September 18,
1991.

In Watson v. Baker, et al. (District of New Jersey, Case No. 2:88-cv-02899-JFG), in my
capacity as United States Attorney [ was one of 10 named defendants. The action was
terminated on March 13, 1990.

In Guyer v. Kunz, et al. (District of Delaware, Case No. 1:99-cv-00923-GMS), I was one
of approximately 70 named defendants, including 17 other current and former Third
Circuit judges, in a civil rights suit brought By a pro se frequent litigant. The district
court dismissed the action and denied plaintiff’s subsequent motions. The Court of
Appeals aftirmed on July 29, 2002.

In Noble v. Becker, et al. (District of Delaware, Case No. 1:03-cv-00906-KAlJ), T was one
of nearly 100 named defendants, including dozens of current and former federal judges
serving within the Third Circuit, in a pro se suit brought by the same individual who
brought Guyer v. Kunz, et al., listed above. The action was dismissed as frivolous on
January 15, 2004.

In Blackstone v. Becker, et al. (Eastern District of Pennsylvania, Case No. 2:94-cv-
04080-JF), I was one of 17 named defendants, including five other Third Circuit judges, a
district court judge, and a magistrate judge, in a pro se civil rights suit. The complaint
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was dismissed as frivolous on July 7, 1994, and the Court of Appeals dismissed
plaintiff’s appeal as frivolous on January 31, 1995,

In Nickelson v. United States, et al. (Eastern District of Pennsylvania, Case No. 2:97-cv-
03942-LR), I was one of 18 named defendants, including 11 other Third Circuit judges,
in a pro se civil rights action. The complaint was dismissed on defendants’ motion on
January 8, 1998, and plaintiff’s appeal was dismissed for lack of legal merit on May 8,
1998.

In Thompson v. Kramer, et al. (Eastern District of Pennsylvania, Case No. 2:95-cv-
02003-RC), I was one of more than 30 named defendants, including 12 other Third
Circuit judges, in a pro se civil rights action. On January 7, 1997, the court ordered that
all pleadings and other papers filed after August 31, 1994 (encompassing all filings in
this case) by the plaintiffs that name any federal judge, employee of the federal judiciary,
judicial body, federal government employee, or agency, be stricken.

In Sassower v. Sisk, et al. (Eastern District of Pennsylvania, Case No. 2:91-cv-04047-
JG), T was one of 22 named defendants in a pro se civil rights suit. The district court
denied the plaintiff’s motion to proceed in forma pauperis and closed the case on July 3,
1991. The Court of Appeals dismissed the plaintiff’s appeal on September 23, 1991.

In Barlow v. Shanklin, et al. (Eastern District of Pennsylvania, Case No. 2:93-cv-00608-
WD), I was one of five named defendants in a pro se civil rights suit. The complaint was
dismissed as frivolous on May 12, 1993.

In Gaudelli v. Eisner, et al. (Western District of Pennsylvania, Case No. 00-CV-437), 1
was one of 25 named defendants, including 18 other current and former Third Circuit
judges, in this pro se civil suit. The district court dismissed the complaint on defendants’
motion on March 30, 2001; the Court of Appeals affirmed on September 17, 2001; and
the Supreme Court denied certiorari on January 7, 2002.

Lawsuit in which I was named in my personal capacity:

Gerish v. Alito (Superior Court of New Jersey, Essex County, Docket No. L-672-03).
My wife and another motorist were involved in a minor traffic accident on June 9, 2000.
The other motorist and her husband brought suit against my wife and me on January 15,
2003. The parties reached a settlement, and the case was dismissed on August 9, 2004.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options,
uncompleted contracts, and other future benefits which you expect to derive from
previous business relationships, professional services, firm memberships, former
employers, clients or customers. Please describe the arrangements you have made
to be compensated in the future for any financial or business interest.

1 do not expect to receive any deferred income as described in this question.
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22. Potential Conflicts of Interest: Explain how you will resolve any potential conflict of

interest, including the procedure you will follow in determining these areas of
concern. Identify the categories of litigation and financial arrangements that are
likely to present potential conflicts-of-interest during your initial service in the
position to which you have been nominated.

If confirmed, in matters involving recusal I would seek to follow the Code of Conduct for
United States Judges (although it is not formally binding on justices of the Supreme
Court of the United States), the Ethics Reform Act of 1989, 28 U.S.C. § 455, and any
other relevant guidelines. As I do currently, I would look to the letter and spirit of the
rules and guidelines. Specifically, I would recuse myself from any cases in which 1
participated as a judge on the U.S. Court of Appeals for the Third Circuit.

23. Recusal:

a. Please provide a list of any instance during your tenure on the Third Circuit
that there has been a request for you to recuse yourself from a case, motion,
or matter, or when you have otherwise considered recusing yourself from a
case, motion, or matter. For each, please provide the following information:

i.

ii.

ii.

iv.

whether you considered recusal in response to 2 motion or other
suggestion by a litigant or a party to the proceeding; in response to a
suggestion by any other person or interested party; or sua sponte;

a brief description of the real, apparent, or asserted conflict of interest
or other matter which you considered as a potential ground for
recusal;

the procedure you followed in determining whether to recuse
yourself;

your reason for recusing or declining to recuse yourself, including any
action taken to remove the real, apparent, or asserted conflict of
interest or to cure any other ground for recusal.

Cases involving the U.S. Attorney’s Office:

On May 19, 1994, I wrote the following in a letter to the clerk, Mr. P. Douglas Sisk: “As
you know, since becoming a judge on June 15, 1990, I have recused myself in all cases in which
the United States Attorney’s Office for the District of New Jersey has appeared. [ am writing to
inform you that, as of June 15, 1994, the fourth anniversary of my swearing in, I am ending this
blanket recusal. I will, however, continue to recuse myself in any cases that were handled by the
United States Attorney’s Office for the District of New Jersey during the period when I was
United States Attorney, i.e., from March 23, 1987, to June 15, 1990.” The letter continued:
“Because of the passage of time, 1 believe that most cases in which the United States Attorney’s
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Office for the District of New Jersey now appears began after I became a judge. There may,
however, be some cases that were in the United States Attorney’s Office during my tenure there.
Unfortunately, because there were thousands of cases in the United States Attorney’s Office
during that period, because I do not have a list of all these cases, and because I cannot possibly
remember them all, I will have to rely on counsel to a large degree to bring to my attention any
cases that were in the United States Attorney’s Office during the period in question. For that
reason, [ have written to the United States Attorney’s Office and the Federal Public Defender’s
Office, to alert them to the fact that I am ending my blanket recusal. In those letters, I have also
requested that, pursuant to Local Appellate Rule 26.1.2, they notify your office whenever an
appeal in which they appear was pending in the United States Attorney’s Office during the
indicated period.”

1 do not have a record of all instances in which the United States Attorney’s Office or the
Federal Public Defender’s Office may have notified the Court regarding the pendency of a case
or investigation during my tenure as U.S. Attorney. The following list includes any case in
which my records indicate that any party or person brought such a matter to my attention.

Cases in which a motion or other request or suggestion that 1 recuse was made by a litigant,
party, or other person:

1. Delta Traffic Service, Inc. v. The Mennen Co., No. 90-5063. On September 12, 1990,
approximately one month before the scheduled date of argument, I recused myself sua
sponte from this case after noticing that my name appeared on the ICC’s brief. The ICC
had intervened in the action in late 1989. The ICC seems to have handled the district
court litigation entirely on its own, and I had no reason to think that the U.S. Attorney’s
Office was even aware of the case. No one from the U.S. Attorney’s Office was listed as
counsel on either the district court docket sheets or the clearance sheet. Likewise, the
appellate brief was apparently prepared entirely in Washington. It appeared that, after the
brief was prepared, someone in Washington simply inserted the U.S. Attorney’s name.
Although the U.S. Attorney’s Office apparently had no substantive involvement in the
case, I did not think I could serve on the panel when my name appeared on a party’s
briefs. Hence, I recused myself and took no part in either the argument or the decision.

2. Borchers v. United States, Nos. 90-5937 and 90-5939. I was recused from this matter on
November 11, 1990, because it involved allegations concerning the conduct of the U.S.
Attorney’s Office for the District of New Jersey during my tenure as U.S. Attorney. The
recusal appears to have been automatic, as the U.S. Attorney’s Office was on my
automatic recusal list and the recusal was entered on the same day of the clerk’s recusal
check. On November 30, 1990, the appellant made a motion for my recusal. He alleged
misconduct on the part of one or more representatives of the office of the U.S. Attorney
for the District of New Jersey before, during, and after my tenure as U.S. Attorney. No
action was taken on the appellant’s motion as I already was recused.

3. Martin v, Delaware Law School, No. 91-1761. On October 8, 1991, James L. Martin, the
appellant, moved to recuse 15 judges on the Third Circuit, myself included. Mr. Martin’s
motion offered different reasons for seeking to recuse different judges. As to me, his
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motion alleged: “Justice Alito worked as a US Attommey in NJ for several years before
beginning his tenure as a judge. Because the US Attomney’s Office in NJ has been
retained to represent parties in related cases involving similar issues, Justice Alito should
be recused and disqualified.” The motion did not allege specific facts in support of this
claim. I was not assigned to the merits panel, but I did participate in the vote to deny
rehearing en banc. [ did not recuse myself from the vote because Mr. Martin’s case did
not involve the U.S. Attorney’s Office for the District of New Jersey, and because he
presented no other basis for recusal.

. Martin v. Sparks, No. 91-3596. On August 25, 1992, the appellant, moved to recuse 11
judges on the Third Circuit, including me. As was the case in Martin v. Delaware Law
School, the appellant’s motion alleged that I should be recused because “the US
Attorney’s Office in NJ has been retained to represent parties in this case and in the
related cases.” This motion also did not allege specific facts in support of his claim. In
an order 1ssued on September 10, 1992, Judge Becker denied the appellant’s motion. I
was not a member of the panel in this case, but I did participate in the decision to deny
rehearing en banc. I did not recuse myself from the vote because the appellant’s case did
not involve the U.S. Attorney’s Office for the District of New Jersey, and because he
presented no other basis for recusal.

. Hammond v. Creative Financial, No. 92-2035. On April 7, 1993, appellants Lucinda
Hammond and James L. Martin moved to recuse and disqualify 11 judges on the Third
Circuit, including me. As with Mr. Martin’s previous cases, the motion alleged that 1
should be recused because “the US Attorney’s Office in NJ has been retained to represent
parties in the related cases.” This motion likewise did not allege specific facts in support
of the claim. On June 18, 1993, the court, in an order issued by Judge Becker, denied
appellant’s motion. Idid not serve on the merits panel, and the court’s records do not
indicate whether I participated in a decision to deny rehearing en banc. However, as with
previous cases filed by Mr. Martin, I did not need to recuse myself because the case did
not involve the conduct of the U.S. Attorney’s Office for the District of New Jersey while
I was U.S. Attorney, and because no other basis for recusal was offered.

. Martin v. Francis, No. 92-5276. On August 25, 1992, James L. Martin, the appellant,
moved to recuse 11 judges on the Third Circuit, myself included. As to me, the
appellant’s motion, like previous motions described above, alleged only that “the US
Attorney’s Office in NJ has been retained to represent parties in the related cases.” The
Court denied the motion in an order issued by Judge Becker on November 27, 1992. [
did not serve on the merits panel, and the court’s records do not indicate whether I
participated in a decision to deny rehearing en banc. However, as with previous cases
filed by Mr. Martin, I did not need to recuse myself because the case did not involve the
conduct of the U.S. Attorney’s Office for the District of New Jersey while I was U.S.
Attorney, and because no other basis for recusal was offered.

. United States v. Grewal, No. 95-3362. On May 2, 1996, I received a fax from Ronald
Kuby, counsel for respondent Amarjit Grewal, informing me of “a possible basis for [my]
recusal in the above-entitled matter.” Mr. Kuby’s fax informed me that the respondent
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was one of the Sikh leaders involved in an extradition proceeding handled by Special
Assistant U.S. Attorney Judy G. Russell during my tenure as U.S. Attorney. While
handling that matter, Ms. Russell reported that she had received various threatening
communications. After some investigation, the FBI determined that the typewritten
letters containing those threats had been typed on Ms. Russell’s own typewriter.
Although I was U.S. Attorney at the time, I had no involvement in the substance of the
extradition proceeding, which was handled thereafter by attorneys from the Department
of Justice in Washington, DC. I had no recollection of the respondent until I received
Mr. Kuby’s fax, and I do not think I had any basis for realizing who the respondent was
prior to receiving the fax. Although 1 did not believe that the facts called to my attention
mandated my recusal, my practice is to err on the side of caution in such matters, and I
therefore recused myself from the case.

Veyv. Colville, No. 93-3422. On September 20, 1993, Eileen Vey, the appellant, moved
to recuse all judges on the Third Circuit. The motion stated that I should be disqualified
because I had served on a panel assigned to a related habeas corpus case, Vey v. Wolfe,
No. 92-3362. The Court denied the motion in an order authored by Judge Becker and
issued on February 28, 1994. I was not assigned to the merits panel, but I did participate
in a vote to deny an initial hearing en banc. 1 did not need to recuse myself from the case
because my role in Vey v. Wolfe did not create any actual or apparent conflict of interest.

Gay v. Stockdale, No. 95-3718. On March 4, 1996, Wilmer B. Gay, the petitioner,
requested that Judge Becker and I, along with all but one of the other judges on the Third
Circuit, be disqualified. The petition accused all judges in question of corruption. On
November 8, 1996, the Court denied petitioner’s request for a writ of mandamus; the
order, authored by Judge Mansmann, did not specifically address the request for recusal.
1did not serve on the panel, but I did participate in the vote to deny rehearing en banc, as
no plausible basis for recusal was set forth in the motion.

Martin v. Walmer, No. 97-1572. On August 7, 1997, James L. Martin, the appellant,
moved to recuse and disqualify 11 judges on the Third Circuit, myself included. As with
the appellant’s previous motions, this one alleged only that “the US Attorney’s Office in
NJ has been retained to represent parties in the related cases.” The Court denied the
motion on November 20, 1997, in an order authored by Judge Greenberg. I was not on
the merits panel, but I did participate in the decision to deny rehearing en banc. Idid not
recuse myself from the vote because the appellant’s case did not involve the U.S.
Attorney’s Office for the District of New Jersey, and because he presented no other basis
for recusal.

Martin v. PA Real Estate Commission, No. 99-1168. On May 3, 1999, James L. Martin,
appellant, moved to disqualify 12 judges on the Third Circuit, myself included. As to
me, the motion alleged only that “the US Attorney’s Office in NJ has been retained to
represent parties in the related cases.” The Court denied the motion in an order issued on
December 7, 1999, and authored by Chief Judge Scirica. I did not serve on the merits
panel, but I participated in the vote to deny the petition for rehearing en banc. Idid not
recuse myself from the vote because the appellant’s case did not involve the U.S.
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Attorney’s Office for the District of New Jersey, and because he presented no other basis
for recusal.

. Martin v. Walmer, No. 00-2333. On September 27, 2000, James L. Martin, appellant,

moved to disqualify 15 judges on the Third Circuit, myself included. As to me, the
motion alleged only that “the US Attorney’s Office in NJ has been retained to represent
parties in the related cases.” The Court denied the motion in an order authored by Judge
Nygaard and issued on October 16, 2001. I did not serve on the merits panel, but I
participated in the vote to deny the petition for rehearing en banc. I did not recuse myself
from the vote because the appellant’s case did not involve the U.S. Attorney’s Office for
the District of New Jersey, and because he presented no other basis for recusal.

Reilly v. Weiss, No. 00-3634. On August 7, 2001, Paul Reilly, appellant, moved to
disqualify all three judges assigned to the merits panel for his appeal, including myself.
Reilly claimed that the entire Third Circuit had violated the Constitution by delegating
judicial duties to staff attorneys, and that the entire court was disqualified because a judge
may not decide the constitutionality of his own conduct. The motion was denied on
August 23, 2001, in an order authored by Judge Weis, because appellant had failed to
present any legitimate basis for recusal. On October 25, 2001, I issued an order denying
Reilly’s petition for rehearing en banc.

Foster v. NJ Mfg. Ins. Co., Nos. 01-1533 and 01-2876. On October 1, 2003, Ivan Foster
moved to vacate a previous order of the Court and to recuse 14 judges on the Third
Circuit, myself included. Mr. Foster alleged that the named judges had perpetrated a
fraud on the court by either denying his request for relief in a previous case or by denying
review en banc. Idid not serve on the merits panel but did participate in the vote
regarding en banc review. I opted not to recuse myself from the vote because the
allegations set forth in the motion were not true.

. Monga v, Ottenberg, No. 01-1827. On November 24, 2003, appellant Monga made a

motion to disqualify me from participating in his appeal. As I explained in a letter to
Senator Specter: “I sat on the original panel that heard the appeal. Due to an oversight, it
did not occur to me that Vanguard’s status in the matter might call for my recusal. After
the court’s unanimous decision was issued affirming the district court ruling, the
appellant raised the issue of my interest in Vanguard. My principal financial interest in
Vanguard is in the mutual funds I own, which were not at issue in this lawsuit. After the
issue was raised, I reviewed the applicable ethical rules and guidelines. According to the
Code of Conduct and paraliel language in 28 U.S.C. section 455, I did not have a
financial interest in the outcome of the case. This law states that a financial interest
exists in this type of case only ‘if the outcome of the proceeding could substantially affect
the value of the interest.” (Canon 3C.(3)(c)(iii) and 28 U.S.C. 455(d)(4)(iii)).
Nevertheless, my personal practice is to recuse myself once my participation was called
into question. Moreover, notwithstanding the fact that my vote on the unanimous panel
did not affect the outcome, I took the extra and unnecessary step of requesting that a new
panel of judges be appointed to rehear the case. The new panel of judges reached the
same unanimous conclusion as the prior panel.”
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16. Guyer v. Kunz, No. 01-2012. On June 6, 2011, Thomas D. Guyer, appellant, requested

17.

18.

20.

the recusal of all Third Circuit judges. The appellant filed suit against fifty different
judges sitting in the state court, the Eastern District of Pennsylvania, and the Third
Circuit; he alleged that the defendants had conspired to wrongfully imprison him for over
fifteen years in a Pennsylvania state prison on state burglary charges. In affirming the
decision of the district court, the court, addressing the appellant’s request for recusal,
stated: “Recusal is not mandated upon the merest unsubstantiated suggestion of personal
bias or prejudice, and we will not allow Guyer to impede the administration of justice by
suing every judge within the jurisdiction of this circuit in an effort to have his case
transferred out of the Third Circuit.” 1 did not serve on the merits panel but did
participate in the vote on the petition for rehearing en banc. I opted not to recuse myself
for the same reason set forth in the court’s opinion.

Chapman v. Commonwealth of PA, No. 01-3815. On October 12, 2001, Chapman
moved for recusal of the entire en banc panel of judges of the Third Circuit. He argued
that the entire panel was disqualified as a matter of law from considering his request for a
writ of mandamus because the court had decided against rehearing in a prior case ~ and
had thus “tried” the case previously for purposes of 28 U.S.C. § 47. I did not serve on the
merits panel but did participate in the vote on the petition for rehearing en banc. 1
decided not to recuse myself from the vote because petitioner’s argument incorrectly
stated the law.

Reynolds v. USX Corp., No. 01-3941. On June 6, 2002, appellant Reynolds moved to
strike the opposing party’s brief and to recuse any panel member who had viewed the
brief. Reynolds argued that the appellee’s brief contained “impertinent material
regarding appellee’s counsel’s recollection of settlement conversations, including
settlement offers, between counsel involved in this appeal in violation of L.A.R. 33.5(c)
and F.R.E. 408.” The merits panel, on which I sat, granted the motion to strike but
denied the motion to recuse in an order authored by Chief Judge Scirica and issued on
July 22, 2002. 1 declined to recuse myself because the brief had not compromised my
ability to consider the case.

. Reilly v, Weiss, Nos. 02-1382, 02-2821, 02-3261 and 03-1402. On November 6, 2003,

appellant Reilly moved to disqualify all Third Circuit Judges. The appellant alleged that
the entire court was disqualified because, among other reasons, the judges were all biased
against pro se litigants and had “abdicated critical judicial functions to staff attorneys.” 1
was not on the merits panel but did participate in the vote denying a rehearing en banc. 1
did not recuse myself because the appellant made no plausible argument for recusal.

Martin v. Delaware Law School, No. 02-1424. On March 22, 2002, appellant, James L.
Martin, moved to recuse and disqualify 15 judges on the Third Circuit, myself included.
As with previous cases filed by the appellant, his motion in this case alleged that I should
be recused because “the US Attorney’s Office in NJ has been retained to represent parties
in related cases involving similar issues.” The Court denied the motion on October 23,
2002, in an order issued by Judge Nygaard. Iwas not a member of the merits panel, but
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participated in the vote to deny rehearing en banc. I opted not to recuse myself because
the appellant’s case did not invelve the U.S. Attorney’s Office for the District of New
Jersey, and because he presented no other basis for recusal.

2

—_

. Manna v. United States, No. 04-4282. In this habeas case, Louis A. Manna, the
appellant, filed a motion on November 30, 2004, to recuse Judge Barry, Judge Chertoff,
and me. On December 14, 2004, the U.S. Attorney for the District of New Jersey,
George S. Leone, also requested that all three judges be recused. At the time of the
appellant’s original trial, I was the United States Attorney for the District of New Jersey.
The appellant alleged that Judge Chertoff and I were “relentless adversaries” with a “win
at all cost” mentality. He also claimed that Judge Chertoff and I conspired to deny him
due process of law. On December 14, 2004, in keeping with my standard practice, 1
recused because of my involvement in the original prosecution.

22. In re Shemonsky, No. 05-1736. In this case Michael R. Shemonsky moved to recuse the
entire Third Circuit Court of Appeals, and also “move[d] under the theory of King’s
Bench under the Magna Carta to act as the Court.” Mr. Shemonsky claimed that the
Judicial Council for the Third Circuit had been sued in the Court of Common Pleas for
the County of Monroe, and that the Third Circuit Judicial Council controls the activity of
the Third Circuit Court of Appeals. He also claimed that “numerous fraudulent orders
were entered under the bogus facsimile signature” of the Clerk. On July 13, 2005, Chief
Judge Scirica issued an order denying the motion to recuse the entire court but allowing
each judge to choose whether to recuse. On July 14, 2003, I recused myself solely to
avoid any appearance of impropriety arising from the fact that I had been named as a
defendant in Mr. Shemonsky’s suit against the Third Circuit Judicial Council.

23. D’ Amario v. Bailey, No. 05-4333. On Oct. 6, 2005, the appellant in this case, Arthur
D’ Amario III, moved to recuse the entire Third Circuit because U.S. Marshals had
identified him as “a ‘security concern,’ resulting in his banishment from all federal
courtrooms in Philadelphia.” This designation, the appellant argued, gives the entire
court a vested interest in maintaining his allegedly illegal custody. The appellant’s
underlying conviction was for threatening to assault and murder a federal judge, in
violation of 18 U.S.C. § 115(a)(1)}(B). See United States v. D’Amario, 350 F.3d 348 (3d
Cir. 2003) (Alito, J.). This motion is pending before a panel of the Third Circuit. was
not assigned to the panel, and have not considered the motion.

Appendix 3, attached, includes, to the best of my knowledge, all cases from which I was recused
during my tenure as a judge on the Third Circuit, regardless of whether the recusal was
automatic. The Office of the Clerk assisted me in compiling the list. 1have done my best to
state the apparent reason for recusal for each case listed. Because the court’s records only note
the fact of recusal, however, I cannot be absolutely sure that the stated reason was the only or the
actual reason for recusal. Where the explanation seems reasonably apparent, I have listed it. 1
have not offered any explanation for cases in which I could not recall the basis for recusal from
my review of the parties and the attorneys involved in the case.
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Outside Commitments During Court Service: Do you have any plans,

commitments, or agreements to pursue outside employment, with or without
compensation, during your service with the Court? If so, please explain.

I have no plans, commitments, or agreements to pursue outside employment in the future.

Sources of Income: List sources and amounts of all income received during the
calendar year preceding your nemination and for the current calendar year,
including all salaries, fees, dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more. (Copies of the financial
disclosure report, required by the Ethics in Government Act of 1978, may be
substituted here.)

Please see attached financial disclosure report.

Statement of Net Worth: Please complete the attached financial net worth
statement in detail (add schedules as called for).

Please see attached statement of net worth.

Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless
of professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to fulfill
these responsibilities, listing specific instances and the amount of time devoted to
each.

Since my clerkship, I have spent my entire legal career as an employee or officer of the
Department of Justice or a judge and have thus been precluded from representing private
clients. As a judge, I have worked, together with the other members of my court, to
provide parties appearing before us with high quality pro bono representation. We have
encouraged lawyers to place their names on the list of attorneys who are willing to
undertake pro bono appellate representation, and we regularly appoint pro bono attorneys
in pro se cases in which it appears that such representation would be beneficial. We have
recently sought to encourage attorneys to accept pro bono assignments in asylum and
other immigration cases and have agreed to hear oral argument in all such cases.

28. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination
and the interviews in which you participated). List all interviews or
communications you had with anyone in the Executive Office of the
President or the Justice Department regarding this nomination, or any other
judicial nomination for which you have been considered, the dates of such
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interviews or communications, and all persons present or participating in
such interviews or communications.

A short time before June 24, 2001, I was invited to an interview with then-
Counsel to the President Alberto Gonzales and then-Deputy Counsel to the
President, Timothy Flanigan. I was told that the interview concerned a possible
future Supreme Court vacancy. I was interviewed by Judge Gonzales and Mr.
Flanigan on June 24, 2001.

Some time before May 5, 2005, I was invited to another interview about a
possible future Supreme Court vacancy. I was interviewed on May 5, 2005, by
Vice President Cheney, Attorney General Gonzales, Andrew Card, Karl Rove,
Harriet Miers, and I. Lewis Libby. A few weeks later, [ was interviewed by Ms.
Miers.

In July 2005, I was invited to an interview with the President and was interviewed
by the President on July 15, 2005; Ms. Miers was present.

On October 28, 2005, I was telephoned by Mr. Card and told that T might receive
a call from the President. The President telephoned me on that date and we
discussed the possibility of my nomination. [ met with the President on the
morning of October 31, 2005, and he formally offered to nominate me and |
accepted.

. Has anyone involved in the process of selecting you as a judicial nominee
(including, but not limited to anyone in the Executive Office of the President,
the Justice Department, or the Senate and its staff) ever discussed with you
any specific case, legal issue, or question in a manner that could reasonably
be interpreted as seeking any express or implied assurances concerning your
position on such case, issue, or question? If so, please explain fully. Please
identify each communication you had prior to the announcement of your
nomination with anyone in the Executive Office of the President, the Justice
Department or the Senate or its staff referring or relating to your views on
any case, issue or subject that could come before the Supreme Court of the
United States, state who was present or participated in such communication,
and describe briefly what transpired.

No one involved in the process of selecting or recommending me as a judicial
nominee has ever discussed with me any specific case, legal issue, or question in a
manner that could reasonably be interpreted as seeking any express or implied
assurances concerning my position on such case, issue, or question.

Did you make any representations to any individuals or interest groups as to

how you might rule as a Justice, if confirmed? If you know of any such
representations made by the White House or individuals acting on behalf of
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the White House, please describe them, and if any materials memorializing
those communications are available to you, please provide four (4) copies.

1 have made no representations to any individuals or interest groups as to how |
might rule as a justice, if confirmed. Iam not aware of any such representations
made by the White House or any individuals acting on behalf of the White House

29. Judicial Activism: Please discuss your views on the following criticism involving
“judicial activism.”

The role of the Federal judiciary within the Federal goevernment, and within society,
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that alleges that the
judicial branch has usurped many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism™ have been said to include:

a. atendency by the judiciary toward problem-solution rather than grievance-
resolution;

b. a tendency by the judiciary to employ the individual plaintiff as a vehicle for
the imposition of far-reaching orders extending to broad classes of
individuals;

¢. atendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. atendency by the judiciary toward loosening jurisdictional requirements
such as standing and ripeness; and

e. atendency by the judiciary to impose itself upon other institutions in the
manner of an administrator with continuing oversight responsibilities.

The Constitution sets forth a limited role for the judicial branch. As the question notes, in
recent years there have been charges that the federal judiciary has exceeded the proper bounds of
judicial authority through court decisions. My experience has taught me that any such criticism
should be informed by a balanced understanding of the role that the federal courts should play.

The Constitution charges the federal courts with the duty to exercise “{t]he judicial Power
of the United States,” Art. III, sec.1, and as Alexander Hamilton aptly put it in Federalist 78, the
courts should carry out that role with “firmness and independence.” “Without this,” he observed,
“all the reservations of particular rights or privileges {in the Constitution] would amount to
nothing.” But while the federal courts should act firmly and independently within their proper
sphere, they must always keep in mind that their proper sphere is circumscribed. The “judicial
Power” is distinct from the “legislative Powers™ given to Congress and from “the executive
Power,” and the federal courts must engage in a constant process of self-discipline to ensure that
they respect the limits of their authority.

Judicial self-discipline is especially important when federal courts are interpreting the
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Constitution. In non-constitutional cases, the political branches can check what they perceive to
be erroneous judicial decisions by enacting corrective legislation. Decisions based on an
interpretation of the Constitution, by contrast, cannot be checked in this manner, and a thoughtful
appreciation of the nature and essential limits of the judicial function is therefore acutely
necessary to protect the democratic values that underlie our Constitution.

Article 1II of the Constitution, which is the source of the federal courts’ power,
simultaneously limits that power. Most importantly, Article 111, section 2 restricts the
jurisdiction of the federal courts to actual “Cases” and “Controversies,” and this limitation
necessarily means that the federal courts lack jurisdiction unless the constitutional elements of
“standing” and “ripeness” are met. These elements serve to ensure that the federal courts stay
within the role that courts have traditionally performed and that they are trained and equipped to
perform — entertaining and adjudicating real disputes that are brought before them by real parties.
By restraining the courts from reaching out to decide abstract issues and nascent disputes that
may not need judicial resolution, these doctrines promote better decision making, serve
democratic values, and work to prevent clashes with the authority of Congress and the Executive
by reserving to the political process issues that rightly belong there. In recent decades, Supreme
Court decisions have stressed the importance of these constitutional restrictions on the power of
the federal courts, and as a judge of the court of appeals I have applied these precedents.

Other valuable statutory and judge-made limitations on the exercise of judicial power
serve similar purposes. These limitations include prudential standing and ripeness requirements,
statutory and non-statutory limitations on the scope of review that courts may properly exercise
in particular contexts, and the doctrine of stare decisis, which supplies essential stability to the
law and is a fundamental feature of our legal system. My experience as a court of appeals judge
for the past 15 years has fortified my appreciation of the value of these important limitations.

A criticism of the federal courts cited in the question concerns the overreaching in
crafting and implementing remedies, an area that highlights the tension between the federal
courts’ obligation to discharge their proper role firmly and independently and the need to avoid
inappropriate encroachment on the authority of other government institutions. When a
constitutional or statutory violation has been proven, a court should not hesitate to impose a
strong and lawful remedy if that is what is needed to provide full redress. Some of the finest
chapters in the history of the federal courts have been written when federal judges, despite
resistance, have steadfastly enforced remedies for deeply rooted constitutional violations. At the
same time, however, judges must always be sensitive to the need to avoid unnecessary
interference with the authority and competence of the political branches. In addition, courts
should recognize that their legitimacy is tested when they undertake in the remedial context to
perform functions that are ordinarily the province of the political branches.

A paradox is inherent in our constitutional structure. The framers of the Constitution
generally did not think that government institutions and actors could be trusted to refrain from
unduly extending their own powers, but our constitutional system relies heavily on the judiciary
to restrain itself. To do this, judges must engage in a continual process of self-questioning about
the way in which they are performing the responsibilities of their offices. Judges must also have
faith that the cause of justice in the long run is best served if they scrupulously heed the limits of
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their role rather than transgressing those limits in an effort to achieve a desired resultin a
particular case. Judges must maintain a deep respect for the authority of the other branches of
government — based on their democratic legitimacy — and a keen appreciation of the comparative
advantages that other government institutions and actors have in making empirical judgments,
devising comprehensive solutions for social problems, and administering complex programs and
institutions. In addition, judges must be appropriately modest in their estimation of their own
abilities; they must respect the judgments reached by predecessors; and they must be sensibly
cautious about the scope of their decisions. And judges should do all these things without
shirking their duty to say what the law is and to carry out their proper role with energy and
independence.
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Provide a complete, current financial net worth statement which itemizes in detail all assets (including
bank accounts, real estate, securitics, trusts, investments, and other financial holdings) all liabilities
(including debts, mortgages, loans, and other financial obligations) of yourself, your spouse, and other

1

20

FINANCIAL STATEMENT

immediate members of your houschold.

NET WORTH

ASSETS LIABILITIES
Cash on hand and in banks 243 700 | Notes payable fo banks-secured
U.S. Government securities-add schedule 60 000 | Notes payable to banks-unsecured
Listed securitics-add schedule 788 750 | Notes payable to relatives
Unlisted securitics--add schedule Notes payable to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax
Due from others Other unpaid income and interest
Doubtfut Real cstate mortgages payable-add scheduie
Real cstate owned-add schedule 869 550 | Chattet mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal propesty 150 000
Cash value-life insurance
Other assets itemize:
Total Labilities [
Net Worth 2 112 000
Total Assets 12 opp | Total liabilities and net worth 2 Hz2 000
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are any assets pledged? (Add schedule) NO
On leases or contracts Are you defendant in any suits or legal
actions? NO
Legal Claims Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT

NET WORTH SCHEDULES

U.S. Government Securities
Series EE Bonds

Listed Securities
Vanguard Small Cap Index Fund
Vanguard Total Stock Market Index Fund
Windsor H Fund
XOM Common Stock
Wellington Fund
Vanguard Intermediate Term Tax Exempt Fund
Vanguard Insured Long Term Tax Exempt Fund
Vanguard N.J. Long Term Tax Exempt Fund
Star Fund
Windsor IT Fund
Vanguard Intermediate Term bond Index Fund
INTC Common Stock
Fidelity Equity II Income Fund
MCD Common Stock
BMY Common Stock
DIS Common Stock

Total Listed Securities

Real Estate Owned
Personal residence

64

$ 60,000

$ 96,000
86,000
25,500

161,000
101,000
90,000
26,000
30,000
25,000
51,000
18,000
13,800
29,400
25,200
8,400
2,450
$788,750

$ 869,550
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Appendix 1~ Question 13.d.

Response to question 13.d.
(*** indicates information that is unknown)

Different Schools of Thought, Dallas Morning News, July 7, 2005, at 9A

Emilie Lounsberry, The Appeals Court Judge Is a Contender, Philadelphia Inquirer, July 3,
2003, at A8

Kate Coscarelli, Supremely Qualified — Jersey Judge’s Resume Could Land Him a Job on the
Nation’s Highest Court, Newark Star Ledger, May 23, 2005, at 1

News in Brief from Philadelphia, Associated Press, Dec. 15, 2003

L. Stuart Ditzen, Judge Denies Having a Conflict, Philadelphia Inquirer, Dec. 15, 2003, at B1

Joseph A. Slobodzian, Court Hears a Ccase That Could Shake Campaign-spending Law by
Asserting That the Rules Are Too Meaningless to Be Enforced, Philadelphia Inquirer,
Feb. 17, 2000, at A18

Court Hears Plea to Reinstate N.J. law Banning Late-term Abortions, Associated Press, Nov. 20,
1999

Thomas Ginsberg, N.J. Abortion Limit is Back in Court, Philadelphia Inquirer, Nov. 20, 1999, at
BO1

Robert Schwaneberg, Abortion Limit Case Puts Lawyers to Test, Newark Star Ledger, Nov. 20,
1999, at 11

Jeffrey Gold, Court Hears Plea to Reinstate N.J. Law Banning Late-term Abortions, Associated
Press, Nov. 19, 1999

Would-be Annie Wins Right to Sz;e, Gazette Montreal, Sept. 4, 1999, at C11

‘Orphan’ Actress Finds a Friend in Federal Court, Newark Star Ledger, Sept. 4, 1999, at 3
Search Appears Over for Gumbel’s Co-Anchor, Sun-Sentinel, Sept. 4, 1999, at 2A

People in the News, Associated Press, Sept. 3, 1999

Joseph A. Slobodzian, Judges Mull Abu-Jamal Complaint, Philadelphia Inquirer, Dec. 9, 1997,
at Bl

Marylynne Pitz, Officer Who Lost Suit Gets New Trial, Pittsburgh Post-Gazette, July 17, 1997, at
B6
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Pfizer Did Not Conspire to Hide Asbestos Risk, Court Rules, Dow Jones News Serv., Dec. 29,
1994

U.S.’s Pfizer/Asbestos-2: Reduces Potential Liability, Dow Jones Int’l News, Dec. 29, 1994
Gay Jervey, Michael Chertoff — Justice on the Jersey Side, N.J.L.J., Oct. 5., 1992, at 4
Gay Jervey, An Off-Broadway Star, Am. Lawyer, Oct. 1992, at 46

Robert Schwaneberg, State Ends New Probe of Lobby Shakedown Claim, Newark Star Ledger,
July 18, 1991

Walking the Line Between Free Press and Fair Trial, N.J.L.J., May 24, 1990, at 9

Mark J. McGuire, Fahy Nominee for Bergen Post, N. Jersey Herald, May 18, 1990, at ***
Gene Mueller, Conservationists Honor Area Men, Wash. Times, May 11, 1990, at D7
David Friedman, Sports Director Faces the Odds, Newsday, May 7, 1990, at 3

Darlene Superville, Norwood Candy Distributor, Nine Associates Named in Racketeering
Indictment, Associated Press, Apr. 20, 1990

Joseph F. Sullivan, Businessman Held in Coercing Rivals, N.Y. Times, Apr. 20, 1990, at B2

Robert Rudolph, FBI Seizes Jersey Candy King on ‘Reign of Terror’ Charges, Newark Star
Ledger, Apr. 20, 1990, at ***

Stephanie Stokes, Candy Man Held in Brutal Scam, Bergen Record, Apr. 20, 1990, at 1
Government Sues Exxon over Fines, J. of Commerce, Apr. 16, 1990, at 8B
Exxon Sued by Federal Government over $50 Fine, Associated Press, Apr. 13, 1990

Memo To: Assembly Democrats, From: The Trentonian, Re: Del Tufo’s Decision, The
Trentonian, Apr. 9, 1990, at 17

David F. White, Former Shipping Executive Indicted in Bogus Cargo Case, J. of Commerce,
Apr. 6, 1990, at 3B

Robert Cohen, Alito Easily Clears Key Committee, Newark Star Ledger, Apr. 6, 1990, at ***
Scott Friedman, Probe Clears Doria, Hudson Dispatch, Apr. 5, 1990, at 1

Dan Weissman, State Won 't Prosecute Dem Leaders Accused of Shaking Down Lobbyist,
Newark Star Ledger, Apr. 5, 1990, at 25
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Eight Indicted in Penny Stock Fraud Case, Reuters, Mar. 28, 1990

2 Found Guilty in Scam, United Press Int’l, Mar. 23, 1990

Judith A. Osborne, Refail Execs Guilty, Newark Star Ledger, Mar. 15, 1990, at 1

Chain’s Ex-CEO Says He Cooked the Books, N.Y. Post, Mar. 15, 1990, at 43

Barbara Boyer, Franklin Lakes Man Admits Fraud, N. Jersey Herald, Mar. 15, 1990, at 3
A Brooklyn Man is Charged with the Theft of 15 Torahs, Associated Press, Mar. 11, 1990
2 Essex Investigators Draw Stiff Prison Terms, Newark Star Ledger, Mar. 6, 1990, at ***
Robert Rudolph, The Sound and the Jury, Newark Star Ledger, Mar. 5, 1990, at 10
Joseph D. McCaffrey, Father, Son Admit Plot to Embezzle, ***, Mar. 1, 1990, at 26

Robert Rudolph, Corruption Probes Expand to Encompass More HUD-financed Agencies,
Newark Star Ledger, Feb. 25, 1990, at 12

Helen J. Simon, Ex-housing Chiefs Admit Corruption, N. Jersey Herald, Feb. 24, 1990, at ***
Fifth Guilty Plea in a U.S. Housing Inquiry, N.Y. Times, Feb. 23, 1990, at B3
Robert Hanley, H.U.D. Finds Bribes at 3 Authorities, N.Y. Times, Feb. 18, 1990, at 43

Rudy Larini, Graft Guilt Admitted by Pair of Ex-Jersey Housing Execs, Newark Star Ledger,
Feb. 16, 1990, at 1

Ex-First Jersey Aide Gets Prison Sentence for Laundering Cash, Wall St. J., Feb. 15, 1990, at 4

Christopher Kilbourne, Three Suspects in Drug-Money Ring Held Without Bail, Bergen Record,
Feb. 15,1990, at 5

Alito Terms Nomination Bittersweet, Associated Press, Feb. 14, 1990
Alito Tapped for Court Post, Trenton Times, Feb. 14, 1990, at 1
Paul J. Hendrie, U.S. Attorney Picked for Bench, Bergen Record, Feb. 14, 1990, at 4

Robert Cohen, 4lito Picked for Court; Rivals Jockey for Post, Newark Star Ledger, Feb. 14,
1990, at 7
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J. Craig Shearman, Alito Named to Appeals Court Seat, Philadelphia Inquirer, Feb. 14, 1990, at

#skok

National Digest, St. Petersburg Times, Feb. 10, 1990, at 9A
Emily Tobias, Giant Drug Money Bust, Elizabeth Daily J., Feb. 10, 1990, at 1

Daniel J. Wakin, Cocaine Money Laundry Shut Down, Morristown Daily Record (Morris
County), Feb. 10, 1990, at 8

Cocaine Money Ring Smashed, Bergen Record, Feb. 10, 1990, at 3
3100M Drug Money Ring Smashed in New Jersey, N. Jersey Herald, Feb. 10, 1990, at 5
Pat Politano, Drug-money Raids Net $10M, *** Feb. 10, 1990, at 1

Robert Rudolph and Lenny Melisurgo, Lawmen Dismantle Drug Fund ‘Laundry’, Newark Star
Ledger, Feb. 10, 1990, at 1

Robert Rudolph, ‘Car Gang’ Teens Guilty of Stickup of Federal Prosecutors in Newark, Newark
Star Ledger, Jan. 26, 1990, at 36

Armored Car Guard Guilty of Thefts, ¥**, ***¥ **x
Bill Gannon, dide Charged in Expense Padding, Newark Star Ledger, Feb. 10, 1990, at 15
Man Arrested in N.J. Linked to Slaying of 12-Year-Old Girl, Associated Press, ***

P.L. Wyckoft, U.S. Attorney to Lead Anti-mob Strike Force, Newark Star Ledger, Dec. 31, 1989,
at 35

Daniel Wakin, Fed Who Aided Defense: Quisling or Quixote?, N.J.L.J., Dec. 21, 1989, at 19

P.L. Wyckoff, Ex-Wayne Planner Faces Long Term After Admitting Guilt in Extortion, Newark
Star Ledger, Dec. 19, 1989, at 34

SEC: Crazy Eddie’s ‘Insanity’ Included Insider Trading Scam, Associated Press, Dec. 12, 1989

Daniel J. Wakin, Two Investigators Convicted of Protecting Drug Dealer, Associated Press, Dec.
9, 1989

Robert Rudolph, Two Lawmen Guilty of Drug-graft Plot, Newark Star Ledger, Dec. 9, 1989, at 1

William T. Quinn, U.S. Seizes Ailing State Thrift, Newark Star Ledger, Dec. 9, 1989, at 5
2 Essex Lawmen Guilty of Corruption, Bergen Record, Dec. 9, 1989, at 3
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Kirk Moore, Developers of Dover Homes Snared in Federal Crime Net, Asbury Park Press, Dec.
6, 1989, at 10

Maryann Spoto, Riggi Pal Indicted in Fraud, Elizabeth Daily J., Dec. 5, 1989, at 1
Doc Took $ to Fake AIDS Test Results, The Trentonian, Dec. 1, 1989, at ***

Robert Rudolph, Stickup Suspects Get Lesson in Victim Selection, Newark Star Ledger, Nov. 19,
1989, at 34

Robert Rudolph, Edison Twp. Official Pleads Innocent to Upgraded Racketeering Charges,
Newark Star Ledger, Nov. 14, 1989, at 25

Alain L. Sanders, The Wrath of “Maximum Bob”, Time, Nov. 6, 1989, at 62

Robert Rudolph, Prosecutor Testifies for Defense at Corruption Trial of 2 Essex Cops, Newark
Star Ledger, Nov. 4, 1989, at ***

Paul Mickle, Barkeep Admits Plot with Banker to Get Funds to Buy Go-go Tavern, The
Trentonian, Oct. 21, 1989, at 3

Metro Datelines, N.Y. Times, Oct. 17, 1989, at B4

Alleged Head of N.J. Mob Indicted, Associated Press, Oct. 17, 1989

Grand Jury Indicts 5 in Mob-Union Case, N.Y. Times, Oct. 17, 1989

Robert Rudolph, Crime Boss Indicted, Newark Star Ledger, Oct. 17, 1989, at ***

Frances Ann Burns, Reputed Head of DeCavalcante Crime Family Arrested, United Press Int’l,
Oct. 16, 1989

Frederick W. Byrb and Bill Gannon, Needy Reap a Harvest of Apples Used to Camouflage
Shipment of Cocaine, Newark Star Ledger, Oct. 13, 1989, at 23

Food Bank Benefits from Drug Bust, United Press Int’], Oct. 12, 1989

Steven Mufson, 3 Brokers Charged with ‘Penny Stock’ Fraud, Wash. Post, Oct. 6, 1989, at D1
310-M Penny Stock Fraud: Trio Indicted, The Trentonian, Oct. 6, 1989, at ***

Trio Charged in $10 Million Stock Scheme, Hudson Dispatch, Oct. 6, 1989, at ***

Penny Stock Firm Charged with Racketeering, Fraud, Trenton Times, Oct. 6, 1989, at ***

David Hardy, 3 Bad Pennies, Says Indictment, N.Y. Daily News, Oct. 6, 1989, at ***
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Paul Tharp, Racketeering Raps Against 3 in ‘Penny’ Case, N.Y. Post, Oct. 6, 1989, at ***
Tom DiPiazza, 3 Indicted in Penny Stock Case, Bergen Record, Oct. 6, 1989, at B-1

William T. Quinn, Racketeering Charged in Penny Stock Case, Newark Star Ledger, Oct. 6,
1989, at ***

David Henry, Penny-Stock Veteran Indicted, N.Y. Newsday, Oct. 6, 1989, at B-1
Penny Stock Fraud Case, N.Y. Times, Oct. 6, 1989, at ***

Arthur S. Hayes and Michael Waldholz, Penny Stock Broker Is Indicted in First Such Use of
RICO Law, Wall. St. J., Oct. 6, 1989, at B4

Melanie Burney, Meat Processor Pleads Guilty to Fraud, Agrees to Pay $1 Million Fine,
Associated Press, Oct. 5, 1989

Daniel J. Wakin, U.S. Attorney: Indictment First Calling Penny Stock Firm a RICO Enterprise,
Associated Press, Oct. 5, 1989

Diana Marder, Record Fine in N.J. Meat Adulteration, ***, Oct. 5, 1989, at 1

Joseph D. McCaffrey, Meatpackers Admit Bloating Ham in Water, Newark Star Ledger, Oct. 5,
1989, at 55

Michele DiGirolamo, Canned Ham Scam Sparks Record $1 Million Fine, United Press Int’l, Oct.
4, 1989

Judge Refuses Plea Bargain in Corruption Case, Associated Press, Oct. 3, 1989

Robert Rudolph, U.S. Targets Pennny-stock Fraud in State, Newark Star Ledger, Sep. 25, 1989,
at 1

NYC Man Admits Running ‘Credit Help’ Scam, Associated Press, ***
U.S. Using N.J. Lawyers to Collect Debts, Trenton Times, Sep. 24, 1989, at A9

Daniel J. Wakin, Nerve Gas Conspirator Sentenced to 30 Months in Prison, Associated Press,
Sept. 19, 1989

Would-be Seller of Lethal Gas Sentenced, Associated Press, Sep. 19, 1989

Robert Rudolph, Korean Draws Jail for Nerve Gas Export Scheme, Newark Star Ledger, Sep.
19, 1989, at 14
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Michael Moran, Military Contractor Agrees to Pay $1.4 Million Fine, Official Says, Associated
Press, Sept. 15, 1989

First Jersey Securities Ex-Broker Admits Laundering Money, Wall St. J., Sep. 6, 1989, at 8
The Next Page in Federal Sentencing, Legal Times, Aug. 28, 1989, at 19
Michael Markowitz, Officials Protest G-man’s Remark, Hudson Dispatch, Aug. 23, 1989, at 1

Helen J. Simon, Hispanics Call Statements by Top FBI Agent Discriminatory, Asbury Park
Press, Aug. 23, 1989, at ***

Blanca M. Quintanilla, Hispanics Want FBI Apology, Jersey City J., Aug. 23, 1989, at ¥**
12 Indicted in FBI Drug Sting, ¥**, ¥**_at ¥**

FBI Sting Catches 12 in Drug Rings, Wash. Times, Aug. 16, 1989

12 Indicted in FBI Drug Sting, Wash. Post, Aug. 16, 1989, at A9

FBI Agents Use Electronics Store to Snare Cocaine Dealers, The Press (Atlantic City), Aug. 16,
1989, at AS

Michael Finnegan, The Sting: Cocaine Cartel Tricked by FBI, N. Jersey Herald, Aug. 16, 1989,
at Al

Jane Greenstein, FBI Sting Operation Yields Coke Indictments, Jersey City J., Aug. 16, 1989, at
1

Michael Finnegan, Drug Network Busted, Hudson Dispatch, Aug. 16, 1989, at i
Ex-Bellcore Computer Operator Guilty, United Press Int’l, Aug. 12, 1989

J. Scott Orr, State Suffers ‘Alarming’ Rise in Cocaine Traffic, Newark Star Ledger, Aug. 6, 1989,
at]

Michael Finnegan, Mob's in Shambles, Federal Officials Say, Hudson Dispatch, July 31, 1989,
at 1

Daniel J. Wakin, Indictment Aimed at Genovese Family, Daily Record (Morris County), July 27,
1989, at A8

8 Indicted in Gambling Ring Linked to Genovese Family, Asbury Park Press, July 27, 1989, at

*okk

Rocco Cammarere, Big Bet Ring Smashed, Hudson Dispatch, July 27, 1989, at 1
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Wendell Jamieson, U.S. Indicts 8 in Gambling Probe, Jersey City J., July 27, 1989, at ***

Randy Diamond and James Harney, Eight in Genovese Mob is Indicted by U.S., N.Y. Daily
News, July 27, 1989, at ***

8 Indicted in Gambling Ring Linked to Genovese, Trenton Times, July 27, 1989, at A10
Peter J. Sampson, U.S. Indicts 8 in Mob Gambling, Bergen Record, July 27, 1989, at ***
Daniel J. Wakin, 5 Found Guilty in N.J. Mob Racketeering Case, ***, July 27, 1989, at ***

Adrienne Knox and Guy Sterling, 8 Genovese Mob Figures Charged on Rackets, Newark Star
Ledger, July 27, 1989, at ***

Rocco Cammarere, G-men Bust Bergen Mob, N. Jersey Herald, July 27, 1989, at Al
Optician Guilty of Fraud, Trenton Times, July 20, 1989, at A10
Oil Exec Accused of Tax Evasion, Newark Star Ledger, July 20, 1989, at ***

Peter F. Donohue, Doctor Faces Charge in AIDS Test Coverup, Elizabeth Daily J., July 15,
1989, at 1

R. Clinton Taplin, Physician is Charged with Falsifying AIDS Report, Bergen Record, July 16,
1989, at ***

Summer Reruns: Courter Campaign Has Same Old Ingredients, ***, July 14, 1989, at A-7

Steve Chambers, Hot Line Open to 9-to-5 Whistleblowers, Asbury Park Press, July 11, 1989, at
Al

Kirstin Downey & Saundra Torry, HUD Fraud in District Detailed, Wash. Post, July 2, 1989, at
Al

Robert Rudolph, Murders, Convictions Set Stage for Major Power Struggle in Mob Families,
wx_July 2, 1989, at ***

Stephanie Stokes, Wayne Endures a Year of Torment, ***, June 29, 1989, at ***
5 Convicted of Plotting to Kill Reputed Mob Boss, Chicago Tribune, June 27, 1989

Daniel J. Wakin, Guilty Verdicts in Genovese Racketeering Trial, Associated Press, June 27,
1989

Frances Ann Burns, Mafia Convictions May Lead to Rise of Green Mobsters, United Press Int’l,
June 27, 1989
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5 Men Convicted in Mafia Activities, Wash. Post, June 27, 1989, at A7

Three Top Members of Organized Crime Guilty in Slay Plot, Asbury Park Press, June 27, 1989,

at ¥**

Daniel J. Wakin, Jurors: Mafia 3 Guilty, Elizabeth Daily J., June 27, 1989, at ***

5 in Genovese Clan Guilty in Plot to Murder Gotti, Courier News, June 27, 1989, at A-6
3 Top N.J. Mobsters Guilty in Murder Plot, N. Jersey Herald, June 27, 1989, at A1

Scott Ladd, Trio in Jersey Guilty of Plot to Kill Gottis, N.Y. Newsday, June 27, 1989, at 5
3 NJ Crime Family Members Guilty, The Trentonian, June 27, 1989, at ***

Robert Rudolph and Guy Sterling, Genovese Boss and 3 Guilty of Plot to Rub Out John Gotti,
Newark Star Ledger, June 27, 1989, at 1

Manna Convicted of Murder Plot, Trenton Times, June 27, 1989, at A7

Michael Finnegan, Manna, Pals Nailed in Gotti Death Plot, Hudson Dispatch, June 27, 1989, at
1

Frances Ann Burns, Verdict Is Guilty in Plot to Kill Gotti, Bergen Record, June 27, 1989, at A-3

William J. Slattery and Mel Jufte, N.J. Jury Convicts 3 Genovese Bigs in ‘Fat Man’ Hit, N.Y.
Post, June 27, 1989, at ***

David Hardy and Randy Diamond, 4 in Mob Convicted in Plot to Slay Gotti, N.Y. Daily News,
June 27, 1989, at 3

Anthony DePalma, 3 Mobsters Found Guilty of Plotting to Kill Gotti, N.Y. Times, June 27,
1989, at B1

Daniel J. Wakin, Guilty Verdicts in Genovese Racketeering Trial, Associated Press, June 26,
1989

Frances Ann Burns, Guilty Verdicts in Marathon Mob Trial, United Press Int’l, June 26, 1989

Joseph F. Sullivan, Ex-Fed Official Admits Disclosing Rate Data, N.Y. Times, June 22, 1989, at
D2

Joseph R. Perone, Sussex Banker Admits Fraud while Serving as Fed Director, Newark Star
Ledger, June 22, 1987, at 1
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Shelby Gilje, This Traffic Violator May Face a Long, Restrictive ‘Vacation’, Seattle Times, June
8, 1989, at G3

Laurence Armold, Man Indicted in Franklin Phone Scam, Courier-News, June 7, 1989, at B-1

Harris Collingwood, From Penny Stocks to a Guilty Plea, Bus. Week, June 5, 1989, at 96

Lisa A. Soloway, Fight Against Political Corruption a Priority, N. Jersey Herald, June 5, 1989,

at *¥*

Tom Renner and Michael Arena, Strike Forces Strike Out, N.Y. Newsday, May 28, 1989, at 5
Jersey Brokers Are Indicted, N.Y. Times, May 26, 1989, at D12

Todd Richissin, Three Former First Jersey Securities Indicted for Money Laundering,
Associated Press, May 25, 1989

Joseph R. Perone, 3 Ex-stockbrokers Indicted in Million-dollar Bilk, Newark Star Ledger, May
25,1989, at 71

Todd Richissin, Four Plead Guilty in Penny Stock Fraud Scheme, Associated Press, May 24,
1989

Joseph Albright, Hudson Man Cited in Stock Scheme, Jersey J., May 24, 1989, at ***

Earlene C. McMichael and Blanca M. Quintanilla, Hudson’s Mayors Aren’t Condemning Cicco,
Jersey J., May 24, 1989, at ***
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1988, at 1

Judy Peet, 10 Paterson Post Office Workers Arraigned on Heroin, Coke Charges, Newark Star
Ledger, May 12, 1988, at ***

Postal Workers Charged in Sale of lllegal Drugs, Asbury Park Press, May 12, 1988, at ***
Joe B. Warrick, Domestic News, United Press Int’l, May 10, 1988

Guy Sterling, Lawmen Base Search for DiGilio on Possibility of a Fatal Mob Fued, Newark Star
Ledger, May 10, 1988, at 1
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James Berzok, White-Collar Crime, Newark Star Ledger, May §, 1988, at 46

Robert Rudolph, Firms to Pay Millions for Key Toxic Cleanup, Newark Star Ledger, May 5,
1988, at 1

$17.25 Million Cash Settlement Reached on Price’s Landfill, PR Newswire, May 4, 1988

Robert Rudolph, Heroin ‘Supermarket’ Smashed in Newark, Newark Star Ledger, May 4, 1988,
at 1

Arrests Bring End in Newark to Heroin Ring, Asbury Park Press, May 4, 1988, at ***
Diane Haines, U.S. Attorney: Drug War Winnable, N. Jersey Herald, May 3, 1988, at B-4
Attorney: Deck Stacked Against Terrorist Suspect, N. Jersey Herald, May 1, 1988

Henry Stern, Kunstler: Deck Stacked Against Suspected Japanese Terrorist, Associated Press,
Apr. 30, 1988

Kunstler Claims U.S. Creating Hysteria in Pipe Bombs Case, Trenton Times, Apr. 30, 1988, at
Al3

Japanese Pleads Not Guilty in Turnpike Explosives Case, Wash. Post, Apr. 30, 1988, at A1l

Henry Stern, Kunstler: Government Creating Paranoia Around Alleged Turnpike Bomb-Carrier,
Associated Press, Apr. 29, 1988

Henry Stern, Japanese Terrorist Suspect Pleads Innocent to Weapons Possession Charges,
Associated Press, Apr. 29, 1988

Frances Ann Burmns, Japanese Terror Suspect Pleads Not Guilty, United Press Int’l, Apr. 29,
1988

Bombs in New Jersey and Naples, Time, Apr. 25, 1988, at 36

Government Files 12-Count Indictment Against Man Arrested on Turnpike, Associated Press,
Apr. 23, 1988

U.S. Grand Jury Indicts Kikumura on 12 Counts, Japan Econ. Newswire, Apr. 23, 1988
Japanese Man Indicted in Pipe Bomb Probe, L.A. Times, Apr. 23, 1988, at Part 1, Page 26

Robert Hanley, Grand Jury Indicts Man Arrested on Jersey Turnpike with Bombs, N.Y. Times,
Apr. 23, 1988, at A34
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Government Files 12-Count Indictment Against Man Arrested on Turnpike, Associated Press,
Apr. 22, 1988

Kikumura Pleads Not Guilty in U.S., Japan Econ. Newswire, Apr. 20, 1988

Reputed Mobster Could Get Paroled, Asbury Park Press, Apr. 20, 1988, at B20

Sam Meddis, Lawyer Kunstler Wants Red Army Case, USA Today, Apr. 19, 1988, at 4A
Suspected Japanese Terrorist Nabbed in U.S. Denied Bail, Japan Econ. Newswire, Apr. 16, 1988
Howard Kurtz, Suspected Terrorist Sparks Intense Probe, Wash. Post, Apr. 16, 1988, at A20

Federal Judge Orders Japanese Man on Explosives Charges Held without Bail, Associated
Press, Apr. 15, 1988

Robert Hanley, U.S. Says Man May be Linked with Terrorists, N.Y. Times, Apr. 15, 1988, at B3
Indictment: 2 Lawmen Tipped Drug Dealer, Associated Press, Apr. 15, 1988
Indictment Says Investigators Protected Cocaine ‘Kingpin’, Associated Press, Apr. 15, 1988

Robert Rudolph, Two Essex Lawmen Accused of Selling out to Drug Kingpin, Newark Star
Ledger, Apr. 15, 1988, at 1

Diane Curcio, 2 Suspended in Probe of Police Graft, ***, Apr. 15, 1998, at ***

Bob McMahon, Suspected Japanese Red Army Terrorist Held on Federal Charges, Associated
Press, Apr. 14, 1988

Rita Henley Jensen, 4 Career Careens Off Track, Nat’l L.J., Apr. 11, 1988, at 1
New Hearing Requested for Two Sikhs, Asbury Park Press, Mar. 31, 1988, at A3
New Hearing Is Sought for 2 Sikhs, Associated Press, Mar. 31, 1988

Wayward Buses, Trenton Times, Mar. 30, 1988, at A16

Extradition Hearing for Two Sikhs Is Sought, Trenton Times, Mar. *¥*¥*, 1988, at ***

Alfonso A. Narvaez, 5 Are Charged with Deception in Bus Scheme, N.Y. Times, Mar. 29, 1988,
at B2

5 Accused in School Bus Payoffs, Daily J. (Vineland, N.J.), Mar. 29, 1988, at |

Former Officials Charged with Taking Payoffs, Asbury Park Press, Mar. 29, 1988
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3 Charged with Taking Payoffs from Bus Firms, Bergen Record, Mar. 29, 1988, at A-4

N.J. School Board Officials Charged with Taking Payoffs, The Trentonian, Mar. 29, 1988, at 20
U.S. Attorney Says Lawyer Fabricated Sikh Death Threats, United Press Int’], ***

Prosecutor Describes Suspect in Allegedly Fabricated Threats, Associated Press, ¥**

Daniel J. Wakin, Court to Disclose Some Records on Allegedly Fabricated Threats, Associated
Press, Mar. 27, 1988

Metro Datelines: Lawyer Says Official Misled FBI, N.Y. Times, Mar. 23, 1988, at B2

Sikh’s Lawyer Says Prosecutor Faked Description of Suspect, Asbury Park Press, Mar. 23, 1988,
at B18

Prosecutor Said to Give Data for Sketch to FBI, Jersey J., Mar. 23, 1988, at 34

Sherry Conohan and Steve Chambers, FBI Plans Mob Cases in Court, ¥**, ¥¥%_ at ***
Doctor Denies Faking Data in Arthritis Studies, Associated Press, ***

Man Found with Bombs in Car in N.J. is Jailed without Bail, Associated Press, ***
U.S. Attorney Appoints Eight to Fill Top Posts, Associated Press, ***

Daniel J. Wakin, Lawyer: Prosecutor Described Suspect in Allegedly Fabricated Threats,
Associated Press, Mar. 22, 1988

Daniel J. Wakin, Special Prosecutor Implicated in Manufacturing Threats in Terror Case,
Associated Press, Mar. 22, 1988

Sam Howe Verhovek, Bogus Threats Suspected in Indian Case, N.Y. Times, Mar. 22, 1988, at
Bl

False Threats Alleged, Wash. Post, Mar. 22, 1988, at A16

Robert Rudolph, ‘Insider’ Accused: U.S. Says Prosecutor Mailed Death Threats, Newark Star
Ledger, Mar. 22, 1988, at 1

Jim Consoll, Ex-federal Prosecutor Accused of Fake Threats, Bergen Record, Mar. 22, 1988, at
A-1

Sikh Case Threats Result in Probe of Ex-Prosecutor, Asbury Park Press, Mar. 22, 1988, at ***
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Former Prosecutor under Investigation Concerning Threats, Associated Press, Mar. 22, 1988

Daniel J. Wakin, Special Prosecutor Implicated in Manufacturing Threats in Terror Case,
Associated Press, Mar. 21, 1988

Frances Ann Burns, Prosecutor Accused of Manufacturing Death Threats, United Press Int’],
Mar. 21, 1988

Alfonso A. Narvaez, U.S. Indicts Co-Founder of an Irradiation Concern, N.Y. Times, Mar. 20,
1988, at A36

Daniel J. Wakin, Vast, Worldwide Money-Laundering Scheme Charged, Associated Press, Mar.
18, 1988

Former Casino Pit Boss Gambles, Loses with IRS, Associated Press, Mar. 18, 1988

Alfonso A. Narvaez, 4 Radiation Company Admits Safety Violations, N.Y. Times, Mar. 17,
1988, at Bl

Joseph McCaffery, Lawyer Asked to Defend Mob Boss Says Judge Overstepped Authority,
Newark Star Ledger, Mar. 9, 1988, at 20

Michael Booth, Stronger Pontani Indictment Sought, ***, *** at ***
Pontani, in Jail for Life, Is Victim of System, His Attorney Says, United Press Int’l, ***

Daniel J. Wakin, Physician, Ex-Hospital Official Charged in Drug Study Fraud, Associated
Press, Feb. 20, 1988

Morton Mintz, M.D. Indicted for Drug Tests, Wash. Post, Feb. 20, 1988, at G2

Bruce Bailey, Prominent MD Accused of Reaping Millions in Clinical Drug Studies Scam,
Newark Star Ledger, Feb. 20, 1988, at 1

Frances Ann Burns, Domestic News, United Press Int’l, Feb. 18, 1988

Robert Rudolph, Probe Links Mobsters to Waterfront Project, Newark Star Ledger, Feb. 15,
1988, at 1

Kathryn Kahler, U.S. Attorneys Will Assume Control of Independent Mob Strike Forces, Newark
Star Ledger, Feb. 11, 1988, at 58

Elliot Pinsley and Amalia Duarte, Judge Bars 2 Teterboro Firms from Running Flights, N.J.
Record, Jan. 28, 1988, at B-7

Judge Won't Stop Air Cargo Operation, Asbury Park Press, Jan. 28, 1988, at ***

28



150

Nick Chiles, Defender to Appeal Stiff Term, ***, Jan. 28, ¥** at ¥**
Richard Witkin, 2 Cargo Companies Accused of Illegal Fights, N.Y. Times, Jan. 27, 1988, at Bl

Robert Rudolph, Probers in Jersey See ‘Institutionalized’ Graft, Newark Star Ledger, Jan. 11,
1988, at 1

Dick Laventhal, Accused SS Guard: Neighbors Paint a Different Picture, ¥** ***_ at ¥**
N.J. Man Loses Citizenship for Serving as Nazi Guard, Associated Press, Dec. ***, 1987
Ex-union President Charged with Fraud, United Press Int’l, ¥**

Robert Rudolph, U.S. and State Will Pool Resources to Bolster War on Organized Crime,
Newark Star Ledger, Dec. 23, 1987, at 1

Reactions Mixed to the News of Fugitive’s Capture, Bergen Record, at ¥**
Fugitive Ex-Senator, ‘Dead’ 27 Months, is Captured, Chicago Tribune, Dec. 24, 1987, at 8C

Judy Giannettino, Fugitive Former State Senator Seized on Island, Associated Press, Dec. 23,
1987

Joseph F. Sullivan, Fugitive New Jersey Politician Seized Off India’s Coast, N.Y. Times, Dec.
23, 1987, at Bl

Friedland Arrested on Resort Island, Trenton Times, Dec. 23, 1987, at Al

Judy Giannettino, Fugitive Politician Nabbed Overseas, Daily Record (Morris County), Dec. 23,
1987, at Al

Jim DeRogatis, Fugitive Ex-legislator Caught after Two Years, Jersey J., Dec. 23, 1987, at 1
Taken into Custody in Maldive Islands, ***, *** at |

Judy Giannettino, Former State Senator-Turned-Fugitive Apprehended, Associated Press, Dec.
22,1987

Alito Targets Former Chief of Teamsters, Bergen Record, Dec. 20, 1987, at ***

Joseph F. Sullivan, Kean and Jersey City Mayor Clash on Schools, N.Y. Times, Dec. 16, 1987,
at Bl

Maryann Spoto, Jury Probes Racketeering in Union County, Daily J. (Vineland, N.J.), Dec. 15,
1987, at ***
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Robert Rudolph, Agents Fly to Maldives for Friedland, ¥**, ¥** at ]

Robert Rudolph, Taiwan Exec Charged as Smuggler of $6 Million in Gems, Art into U.S.,
Newark Star Ledger, Dec. 9, 1987, at 50

Robert Cohen, Alito Confirmed as U.S. Attorney for New Jersey, Newark Star Ledger, Dec. 9,
1987, at 51

R. Clinton Taplin, Indictment in Smuggling, Bergen Record, Dec. 9, 1987, at A-3

Maryann Spoto, Smuggling Suspect Hunted, Hudson Dispatch, Dec. 9, 1987, at 11

Customs Accuses Taiwan National in Jewelry Scheme, Associated Press, ***

High-priced Haul, Trenton Times, Dec. 9, 1987, at A6

Kathy Barrett Carter, Mercer Man Guilty of Attempt to Kill FBI Agent, ¥** *** at ¥**
Lawrence Man Guilty of Shooting FBI Agent, Associated Press, ***

Frances Ann Burns, New Jersey Man Charged with Nazi Past, United Press Int’l, Dec. 8, 1987

Kathy Barrett Carter, Jury Still Deliberating on Suspect Accused of Trying to Murder FBI Agent,
Newark Star Ledger, Dec. 4, 1987, at ***

Jury Urged to Convict Man of Shooting FBI Agent, Asbury Park Press, Dec. 4, 1987, at B19
Stonaker Shooting Case Goes to Jury, Associated Press, Dec. 4, 1987

Texan Admits Insurance Bilk, Newark Star Ledger, Dec. 4, 1987, at ***

Terrorist Suspect Faces Trial, United Press Int’l, Nov. 27, 1988

Alito Decides Against Appeal in Garage Case, Trenton Times, Nov. 20, 1987, at *¥**

U.S. Officials Won't Appeal Voiding of 2 Fraud Verdicts, Asbury Park Press, Nov. 20, 1987

Jay McDaniel, U.S. Drops Appeal on 2 New Brunswick Officials, Newark Star Ledger, Nov. 19,
1987, at 47

Angela Stewart, Businessman Convicted of Check-cashing Scam, Newark Star Ledger, Nov. 19,
1987, at 29

Authorities: Drug Ring One of Biggest, Associated Press, ***
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Robert Rudolph, Cocaine Queen: Lawmen Smash Female-led Drug Empire, *¥*, *¥¥ at |

Daniel J. Wakin, Coke Ring Run by Colombian Woman Busted, Authorities Say, Associated
Press, Nov. 18, 1987

Daniel J. Wakin, Matriarchal Coke Ring, One of NJ's Biggest, Busted, Authorities Say,
Associated Press, Nov. 18, 1987

Alfonso A. Narvaez, U.S. Arrests 14 as Members of Cocaine Ring, N.Y. Times, Nov. 18, 1997,
at B2

Pamela Geurds, Rivera Construction Co. Barred from State, Military Contracts, Trenton Times,
Nov. 13, 1987, at A9

New Jersey Contractor Guilty in Bribery Case, United Press Int’l, Nov. 12, 1987

Paul Coady, Company, President Guilty of Bribery at Fort Dix, Asbury Park Press, Nov. 12,
1987, at A24

Area Firm, Exec Guilty of Fraud, *¥**, *** at *%*

Jim Consoli, Child Pornography Sting Nets 150, Including 12 from NJ, Bergen Record, Nov. 10,
1987, at A-1

Officials Arrest 15 for Drugs, Associated Press, *¥**

Reginald Roberts, Construction Firm Convicted of Bribing Procurement Olfficials at Fr. Dix,
Newark Star Ledger, Nov. 12, 1987, at 20

Daniel J. Wakin, U.S. Attorney in Newark Lends Ear to Both the Weird and the Woeful, ¥**,
Nov. 4, 1987, at ***

Daniel J. Wakin, Prosecutors Take Turns Fielding Complaints, Big and Small, Associated Press,
Nov. 4, 1987

Robert Rudolph, U.S. Probe in Jersey Finds Kickbacks a ‘Way of Life’ in Corporate Circles,
Newark Star Ledger, Nov. 1, 1987, at 36

Officials Plead Guilty to Taking Kickbacks, Associated Press, *¥**

Pat Turner, Robert Rudolph, and Mitchell Seidel, U.S. Drops Charges Against New Brunswick
Duo, Newark Star Ledger, Oct. 30, 1987, at 31

Gregory A. Robb, Crazy Eddie is Facing 2 Federal Investigations, N.Y. Times, Oct. 29, 1987, at
D20
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James Popkin, Anti-Sandanistas Train at Secret Jersey Camp, United Press Int’], Oct. 11, 1987

P.L. Wyckoft, Atlantic City Union Official, 5 Others Indicted in Labor Racketeering Plot,
Newark Star Ledger, Oct. 8., 1987, at 1

Scarfo’s Sister Is Indicted, Associated Press, ***

Daniel 3. Wakin, Sister of Reputed Mob Boss Charged in No-Show Job Scheme, Associated
Press, Sept. 24, 1987

David Hardy, Pa. Mob Boss’ Sis Indicted, N.Y. Daily News, Sept. 24, 1987, at ***

Robert Rudolph, Three Charged in Separate Federal Indictments Alleging Union Corruption,
Newark Star Ledger, Sept. 24, 1987, at 17

Daniel J. Wakin, Scarfo’s Sister Indicted on Labor Corruption Charges, Associated Press, Sept.
23,1987

Daniel J. Wakin, Plot to Export Missiles to Mainland China Alleged, Associated Press, Sept. 20,
1987

Anne-Marie Cottone, Federal Undercover Sweep Nets 12 Jerseyans on Child Porno Charges,
Newark Star Ledger, Sept. 16, 1987, at 26

Guy Sterling, Executive Pleads Guilty on Toxic Waste Hauling, Newark Star Ledger, Sept. 15,
1987, at ***

Robert Hanley, U.S. Subpoenas 7 Sanitation Workers, N.Y. Times, Sept. 12, 1987, at A31

Tom Johnson, Robert Rudolph, and P.L. Wyckoff, Pier Raid Turns up Clues in Probe of Shore
Slick, Newark Star Ledger, Sept. 12, 1987, at 1

Reputed Mob Boss’ Kin Indicted by Federal Jury, Asbury Park Press, *¥*, at *¥**

Mary Helen Gillespie, Nine Charged in Child Pornography Offenses, Associated Press, Sept. 11,
1987

9 Charged in Child Pornography, N.Y. Times, Sept. 11, 1987, at B6

P.L. Wyckoff, Tom Johnson, and Robert Rudolph, Lawmen Raid N.Y. Trash Pier, Newark Star
Ledger, Sept. 11, 1987, at 1

Mary Helen Gillespie, Nine Charged in Child Pornography Offenses, Associated Press, Sept. 11,
1987

Jane M. Von Bergen, 9 Charged in Child Pornography Case, ¥**, ¥** at *¥**
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Joseph D. McCaffrey, Two-year Federal Probe Yields Indictment of 9 as Child Porn Traffickers,
Newark Star Ledger, Sept. 11, 1987, at 23

Helen Gillespie, Nine Men Charged for Child Porn, Burlington County Times, Sept. 11, 1987, at
1

Nine Men Indicted on Federal Child Porn Counts, United Press Int’l, ***

Renee Winkler, 9 Charged with Mailing Child Pornography, S. Jersey Courier-Post, Sept. 11,
1987, at 1

Another Garbage Slick Hits the Jersey Shore, Associated Press, Sept. 4, 1987

Patricia C. Tumer, Banker Fined, Borrower Admits Loan Bilks, Newark Star Ledger, Aug. 28,
1987, at ***

Craig R. McCoy, State’s Interim U.S. Attorney Gets President’s Nomination for Post,
Philadelphia Inquirer, Aug. 4, 1987, at 6-BJ

Alito Named to Attorney Post in N.J., Newhouse News Serv., ***
Robert Cohen, Reagan Appoints Alito for U.S. Attorney Post, Newark Star Ledger, ***, at 16
U.S. Attorney in N.J. Fills Eight Positions, Associated Press, ***
Robert Rudolph, Top Prosecutor Picked as U.S. Attorney Aide, Newark Star Ledger, ***, at 1

Robert Rudolph, U.S. Attorney for Jersey Confirms Choice of N.Y. Prosecutor as Aide, Newark
Star Ledger, ***, at ***

Debra La Quaglia, County Native Returns as Jersey Crimebuster, Daily J. (Vineland, N.J.), July
8, 1987, at ***

Steve Chambers, U.S. Attorney General Finds Post Exciting, Challenging, Asbury Park Press,
Apr. 12, 1987, at ***

U.S. Attorney’s Aid Is Unique in Nation, Associated Press, ***

Pennsauken Firm Admits Selling Watered-Down Hams, Associated Press, ***
Bank Bribery Charged, Associated Press, ***

Sussex Official Pleads Guilty to Tax Fraud, United Press Int’l, ¥**

Ralph Blumenthal, Ruling May Bar Graft Prosecutions, N.Y. Times, June 26, 1987, at B3
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Kathleen Bird, Alito Comes Home to be U.S. Attorney, N.J.L.J., Apr. 2, 1987, at 27
William Scott, Alito Takes Aim at Drug Dealers, Daily J. (Vineland, N.J.), Mar. 30, 1987, at 1

P.L. Wyckoff, Cocaine Cartel Suspect Arrested at INS Office, Newark Star Ledger, Mar. 26,
1987, at ***

State’s Prosecutor Returns to His Roots, Central N.J. Home News, Mar. 21, 1987, at 1

Alito Eager to Start New Job, The Trentonian, Mar. 21, 1987
Attorney to Return to Court, Asbury Park Press, Mar. 21, 1987

New U.S. Attorney Returning to His Home Turf, Trenton Times, Mar. 21, 1987, at 1
Interim U.S. Attorney ‘Coming Home’, Associated Press, ***
Jack Dolan, States News Serv., Mar. 20, 1987

Robert Cohen, New U.S. Attorney Appointed for Jersey, Newark Star Ledger, Mar. 20, 1987, at 1
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Appendix 2
Question 14.b.

Office of Legal Counsel Documents

Memorandum to James M. Spears, Deputy Assistant Attorney General, Civil Division,
from Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel, “Request
for Reimbursement of Attorney Fees Incurred by Anne M. Burford” (Dec. 19, 1985)

Letter to Edward T. Sullivan from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel (Dec. 20, 1985)

Memorandum from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, “Proposed Executive order entitled ‘President’s Blue Ribbon Commission
on Defense Management’” (Dec. 20, 1985)

Memorandum to Evelyn Long, Staff Assistant, Office of the Associate Attorney General,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Reimbursement from National Council of Juvenile and Family Court Judges” (1986)

Memorandum to Wm. Bradford Reynolds, Assistant Attorney General, Civil Rights
Division, and Stephen S. Trott, Assistant Attorney General, Criminal Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Death Penalty Review by the Inter-American Commission on Human Rights” (Jan. 6,
1986)

Letter to Marshall Hoffiman from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel (Jan. 9, 1986)

Memorandum to John R. Bolton, Assistant Attorney General, Office of Legislative and
Intergovernmental Affairs, from Samuel A. Alito Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “H.R. 1083” (Jan. 10, 1986)

Memorandum to John H. Carley, General Counsel, Office of Management and Budget,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Applicability of the Apportionment Requirements of the Antideficiency Act to the
Nonadministrative Funds of the Federal Deposit Insurance Corporation” (Jan. 10, 1986)

Letter to the Honorable William Webster, Director, Federal Bureau of Investigation, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jan.
10, 1986)

Memorandum to Kenneth Cribb, Counsel to Attorney General; Stephen Galebach,
Special Assistant; and Robert Cynkar, Deputy Assistant Attorney General, Civil
Division, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Archives Rules on Nixon Papers” (Jan. 15, 1986)

Memeorandum to Richard K. Willard, Assistant Attorney General, Civil Division, from

Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Proposed D.C. Model Rules of Professional Responsibility” (Jan. 24, 1986)

1
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Letter to Donald L. Ivers, Office of General Counsel, Veterans Administration, from
Charles J. Cooper, Assistant Attorney General, Office of Legal Counsel (Jan. 28, 1986)

Memorandum for the Attorney General from Samuel A. Alito, Jr., Deputy Assistant
Attorney General, Office of Legal Counsel, “Proposed Attorney General’s policy
guidelines with respect to the use of special masters and with respect to consent decrees
and settlement agreements” (Jan. 29, 1986)

Letter to William R. Burchill, General Counsel, Administrative Office of the U.S. Courts,

from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel
(Feb. 10, 1986)

Memorandum for Ronald E. Robertson, General Counsel, Department of Health and
Human Services, from Charles J. Cooper, Assistant Attorney General, Office of Legal
Counsel, “Funding of Grants by the National Institutes of Health” (Feb. 11, 1986)

Memorandum to Samuel A. Alito, Deputy Assistant Attorney General, Office of Legal
Counsel, from W. Lawrence Wallace, Assistant Attorney General for Administration,
“Appointment as Deputy Designated Agency Ethics Official” (Feb. 26, 1986)

Memorandum to Richard K. Willard, Assistant Attorney General, Civil Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Authority of the Federal Bureau of Investigation to Transfer Restricted Records to the
National Archives and Records Administration” (Feb. 27, 1986)

Letter to Marcy J. K. Tiffany, Acting General Counsel, Federal Trade Commission, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Mar.
3, 1986)

Memorandum to John R. Bolton, Assistant Attorney General, Office of Legislative and
Intergovernmental Affairs, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Congressional Testimony of Constance Horner, Director,
OPM” (Mar. 3, 1986)

Letter to James Burns, Deputy General Counsel, Office of Personal Management, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Congressional Testimony of Constance J. Horner” (Mar. 14, 1986)

Memorandum to Norman Carlson, Director, Bureau of Prisons, from Samuel A. Alito,
Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Disposition of Income
From Prison Vending Machines Under the Randolph-Sheppard Act” (Mar. 25, 1986)

Letter to Philip E. Cushman, National President, Veterans Due Process, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Mar. 28, 1986)

Memorandum to from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Your Severance Arrangements with [law firm]” (Mar. 31,
1986)
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Memorandum for W. Scott Burke, General Counsel, Office of Personal Management,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“The Guam Territorial Income Tax” (Apr. 1, 1986)

Letter to Frank De Balogh, Chairman, National Selective Service Appeal Board, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Apr.
4, 1986)

Memorandum to William F. Long, Director, General Legal Services Division, Office of
Chief Counsel, Internal Revenue Service, from Samuel A. Alito, Jr., Deputy Assistant
Attorney General, Office of Legal Counsel, “ABA Formal Opinion 337” (Apr. 4, 1986)

Memorandum to John Richardson, Special Assistant to the Attorney General, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Attorney General Order on Reimbursement for Spousal Travel” (Apr. 14, 1986)

Memorandum to W. Lawrence Wallace, Assistant Attorney General for Administration,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Department Policy on Use of Government Vehicles by Attorney General’s Spouse”
(Apr. 17, 1986)

Memorandum to from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Your Acceptance of an Honorarium for Publishing Two
Articles” (Apr. 18, 1986)

Memorandum for Stephen J. Markman, Assistant Attorney General, Office of Legal
Policy, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Administrative Conference Recommendation on Federal Agencies’ Use of
Alternative Dispute Resolution Techniques” (Apr. 24, 1986)

Memorandum for the Attorney General, from Charles J. Cooper, Assistant Attorney
General, “Response to Congressional Requests for Information Regarding Decisions
Made under the Independent Counsel Act” (Apr. 28, 1986)

Memorandum for Charles Hauser, Chairperson, Architectural and Transportation Barriers
Compliance Board, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office
of Legal Counsel, “Enforcement Authority of the Architectural and Transportation
Barriers Compliance Board Under the Rehabilitation Act” (May 1, 1986)

Memorandum to from Samuel A. Alito, Jr., Assistant Attorney General [sic],
Office of Legal Counsel, “Invitation to Attend President’s Dinner” (May 2, 1986)

Memorandum to from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Invitation to Attend President’s Dinner” (May 6, 1986)

Letter to the Honorable Abraham Sofaer, Legal Adviser, Department of State, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (May
15, 1986)
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Letter to David H. Martin, Director, Office of Government Ethics, Office of Personnel
Management, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel (May 20, 1986)

Memorandum to H. Gerald Staub, Office of Chief Counsel, National Aeronautics and
Space Administration, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Emoluments Clause Questions raised by NASA Scientist’s
Proposed Consulting Arrangement with the University of New South Wales” (May 23,
1986)

Memorandum for Wendell L. Wilkie, II, General Counsel, Department of Education, and
John H. Carley, Counsel to the Director, Office of Management and Budget, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jun. 2,
1986)

Letter to Gary L. Brooks, Acting Director, Legal Services Staff, National Archives, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel

( 11, 1986)

Memorandum for Walter C. Wallace, Chairman, National Mediation Board, from Samue!
A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jun. 13, 1986)

Letter to the Honorable George R. Salem, Acting Solicitor, Department of Labor, from
Samuel] A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jun.
18, 1986)

Letter to Thomas E. Harvey, General Counsel, United States Information Agency, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jun.
27, 1986)

Letter to the Honorable Romano L. Mazzoli, Chairman, Subcommittee on Immigration,
Refugees, and International Law, Committee on the Judiciary, House of Representatives,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel
(Jun. 27, 1986)

Memorandum to from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Reimbursement of Travel Expenses in Connection with
Attendance at Liberty Weekend Conference” (Jun. 27, 1986)

Letter to the Honorable Allan Paul Shatkin from Samuel A. Alito, Jr., Deputy Assistant
Attorney General, Office of Legal Counsel (Jul. 7, 1986)

Memorandum to Randy L. Levine, Deputy Associate Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Request for
Permission to Teach - ” (Jul. 16, 1986)

Memorandum to Victoria Toensing, Deputy Assistant Attorney General, Criminal
Division, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
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Counsel, “Payment of U.S. Attorney’s Travel Expenses by Government of Saudi Arabia”
(Jul. 29, 1986)

Letter to the Honorable Abraham Sofaer, Legal Adviser, Department of State, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Jul.
29, 1986) ,

Memorandum to Linda A. Cinciotta, Director, Office of Attorney Personnel
Management, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, “Automation of Experienced Attorney Program — Resume Referral” (Jul.
29, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Request from
to Service on the Board of Christmas In April, Inc.” (Aug. 8, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Request for
Approval for Outside Professional Practice - ” (Aug. 8, 1986)

Memorandum for Amold I. Burns, Deputy Attorney General, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Department of Defense
Proposal to Detail Army Lawyers to Department of Justice” (Aug. 22, 1986)

Memorandum to Joseph R. Davis, Assistant Director, Legal Counsel Division, Federal
Bureau of Investigation, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Personnel Security Investigations — Executive Order No.
10450” (Sept. 9, 1986)

Letter to Frank De Balogh, Chairman, National Appeal Board, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel (Sept. 15, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Cinquegrana
Teaching Proposal” (Sept. 19, 1986)

Memorandum for Peter J. Wallison, Counsel to the President, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Federal Retirement Thrift
Investment Board” (Sept. 23, 1986)

Memorandum to , Assistant to the Solicitor General, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Your Participation in
United States v. Fausto” (Sept. 23, 1986)

Memorandum for Peter J. Wallison, Counsel to the President, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Federal Retirement Thrift
Investment Board” (Sept. 24, 1986)
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Letter to Arthur Fisher, Executive Director, Delmarva Advisory Council, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Sept. 25, 1986)

Memorandum to John N, Richardson, Special Assistant to the Attorney General, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Letter to the Attorney General from L. Ralph Mecham, Director of the Administrative
Office of the U.S. Courts” (Sept. 29, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Rothenberg
Teaching Proposal” (Oct. 1, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, *
Publication Request” (Oct. 2, 1986)

Memorandum to Randy L. Levine, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “U.S. Attorney
B request for retroactive approval of his retention of a referral fee” (Oct. 15, 1986)

Memorandum to Janis Sposato, General Counsel, Justice Management Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “INS
opinion on Crosland conflict of interest inquiry” (Oct. 31, 1986)

Letter to David H. Martin, Director, United States Office of Government Ethics, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Nov.
3, 1986)

Memorandum to William F. Weld, Assistant Attorney General, Criminal Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Proposed delegation of authority from the Attorney General to the Assistant Attorney
General, Criminal Division, to approve exemptions for DEA undercover operations”
(Nov. 4, 1986)

Memorandum to Frederick W. Kramer, Staff Director, Organized Crime Drug
Enforcement Task Force, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Overtime Pay Obligations of State and Local Law
Enforcement Agencies” (Nov. 7, 1986)

Memorandum to Arnold 1. Burns, Deputy Attorney General, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Review of DEA
Undercover Operations By The Attorney General” (Nov. 12, 1986)

Memorandum to William F. Weld, Assistant Attorney General, Criminal Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Retrocession of Criminal Jurisdiction on the Colville Federated Tribes” (Nov. 12, 1986)
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Memorandum to William P. Tyson, Director, Executive Office for United States
Attomeys, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Definition of Vacancy for the Purpose of Interim Appointment of United
States Attorneys Pursuant to 28 U.S.C. 546, as amended” (Nov. 13, 1986)

Letter to Patricia Rizzi, Health Sciences Learning Resources, University of Minnesota,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel
(Nov. 14, 1986)

Memorandum for J. Michael Farrell, General Counsel, Department of Energy, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Matter of ” (Nov. 17, 1986)

Memorandum to John C. Keeney, Deputy Assistant Attorney General, Criminal Division,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel
(Nov. 17, 1986)

Memorandum for Paul G. Cassell, Associate Deputy Attorney General, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Administrative
Conference Proposal on Alternative Dispute Resolution” (Nov. 18, 1986)

Memorandum for David H. Martin, Director, Office of Government Ethics, from Samuel
A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “USIA
Director’s Service on the Board of the United States Telecommunications Training
Institute” (Dec. 3, 1986)

Memorandum to William P. Tyson, Director, Executive Office for United States
Attorneys, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel (Dec. 12, 1986)

Memorandum for Joseph R. Davis, Assistant Director, Legal Counsel, Federal Bureau of
Investigation, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, “Message-Switching” (Dec. 12, 1986)

Memorandum to John R. Bolton, Assistant Attorney General, Office of Legislative
Affairs and Intergovernmental Affairs, from Samuel A. Alito, Jr., Deputy Assistant
Attorney General, Office of Legal Counsel, “Letter from Congressman Glenn English on
Nixon Papers” (Dec. 22, 1986)

Letter to Maurice C. Inman, Jr., General Counsel, Immigration and Naturalization
Service, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel (Dec. 2, 1986)

Letter to Lynn R. Collins, Deputy Special Counsel, Office of the Special Counsel, U.S.
Merit Systems Protection Board, from Charles J. Cooper, Assistant Attorney General
(Dec. 23, 1986)
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Memorandum for the Deputy Attorney General from Samuel A. Alito, Jr., Deputy
Assistant Attorney General, Office of Legal Counsel, “Provisions of the Special Foreign
Assistance Act of 1986 Relating to the Assets of Jean Claude Duvalier” (Jan. 2, 1987)

Memorandum for Richard C. Stiener, Chief, INTERPOL-United States National Central
Bureau, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Interface between Users of the National Law Enforcement
Telecommunications System and the Canadian Law Enforcement System” (Jan. 9, 1987)

Memorandum for the Solicitor of the Interior, from Samuel A. Alito, Jr., Deputy
Assistant Attorney General, Office of Legal Counsel, “Scope of the Term ‘Particular
Matter’ Under 18 U.S.C. 208 (Jan. 12, 1987)

Memorandum to Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, from , Office of the Solicitor General, “Request for Interpretation
of 28 C.F.R. Part 45” (Jan. 13, 1987)

Memorandum to John R. Bolton, Assistant Attorney General, Office of Legislative and
Intergovernmental Affairs, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel, “Convention on the Rights of the Child” (Jan. 14, 1987)

Memorandum to Wm. Bradford Reynolds, Assistant Attorney General, Civil Division,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Endorsement of State and Local Legal Center” (Jan. 14, 1987)

Memorandum for Christopher Hicks, General Counsel, Department of Agriculture, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Release of Information Collected under the Agricultural Marketing Agreement Act of
1937”7 (Jan. 15, 1987)

Letter to Leonard J. Asselin, The Domino Group, Inc., from Samuel A. Alito, Jr., Deputy
Assistant Attorney General, Office of Legal Counsel (Jan. 16, 1987)

Memorandum from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, “Proposed Executive order entitled ‘President’s Special Review Board™™
(Jan. 23, 1987)

Memorandum for Norman A. Carlson, Director, Bureau of Prisons, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Authority of
Federal Agencies to Contract with State Prison Industries” (Jan. 28, 1987)

Memorandum to John C. Keeney, Deputy Assistant Attorney General, Criminal Division;
Joseph R. Davis, Assistant Director-Legal Counsel, Federal Bureau of Investigation; and
Michael E. Shaheen, Jr., Counsel, Office of Professional Responsibility, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Response to
letters regarding Federal Form FD-645" (Jan. 28, 1987)
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Memorandum to Wm. Bradford Reynolds, Assistant Attorney General, Civil Rights
Division, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Proposed amendment to 18 U.S.C. 242” (Jan. 29, 1987)

Memorandum to William F. Weld, Assistant Attorney General, Criminal Division, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“United States v. 1984 Ford Pickup” (Feb. 3, 1987)

Letter to James S. Heller, University of Idaho Law Library, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel (Feb. 10, 1987)

Letter to H. Lawrence Garrett, I1I, General Counsel, Department of Defense, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Feb.
11, 1987)

Letter to James J. Marquez, General Counsel, Department of Transportation, from
Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Feb.
11, 1987)

Letter to the Honorable David H. Martin, Director, Office of Government Ethics, Office
of Personnel Management, from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel (Feb. 11, 1987)

Memorandum to Files, from Samuel A. Alito, Jr., Deputy Assistant Attorney General,
Office of Legal Counsel (Feb. 12, 1987)

Letter to Carl Shipley, Shipley, Smoak, Henry and Holdgreiwe, from Charles J. Cooper,
Assistant Attorney General, Office of Legal Counsel, Re: Application of the Anti-
Apartheid Act of 1986 to Namibia” (Feb. 12, 1987)

Memorandum to , Office of the Solicitor General, from Samuel A. Alito, Jr.,
Deputy Assistant Attorney General, Office of Legal Counsel, “Your Participation in a
Pending Case in light of 18 U.S.C. 208” (Feb. 13, 1987)

Memorandum to John N. Richardson, Jr., Assistant to the Attorney General and Chief of
Staff, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Release Forms for Attorney General Speeches” (Feb. 19, 1987)

Letter to MaryEllen A. Brown, Board Ethics Official, Board of Governors of the Federal
Reserve System, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel (Feb. 19, 1987)

Memorandum to Thomas J. Stanton, Director and Counsel, Executive Office for United
States Trustees, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, “Conversion of Bankruptcy Cases Pending on the Effective Date of the
Family Farmer Amendments” (Feb. 25, 1987)
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Letter to James P. Corcoran from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel (Feb 26, 1987)

Letter to Laurie A. Lipper, The Nation Institute, from Samuel A. Alito, Jr., Deputy
Assistant Attorney General, Office of Legal Counsel (Feb. 26, 1987)

Memorandum to Jim Byrnes, Associate Deputy Attorney General, from Samuel A. Alito,
Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “Luoma request” (Mar.
6, 1987)

Letter to J. Thomas Johnson, Director, Illinois Department of Revenue, from Samuel A.
Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel (Mar. 6, 1987)

Memorandum for Dennis F. Hoffman, Chief Counsel, Drug Enforcement Administration,
from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal Counsel,
“Use of ‘Trafficker-Directed’ Funds” (Mar. 11, 1987)

Letter to Gary H. Sampliner from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel (Mar. 11, 1987)

Memorandum to Joe Casper, Vice President’s Office, from Samuel A. Alito, Jr., Deputy
Assistant Attorney General, Office of Legal Counsel, “Summary of Smith v. Board of
School Commissioners” (Mar. 12, 1987)

Letterto  from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of
Legal Counsel, Re: Interpretation of 18 U.S.C. 207(c) (Mar. 13, 1987)

Memorandum to Floyd 1. Clarke, Assistant Director, Criminal Investigative Division,
Federal Bureau of Investigation, from Samuel A. Alito, Jr., Deputy Assistant Attorney
General, Office of Legal Counsel, “Federal Bureau of Investigation Background
Investigations of Candidates for Position of Postmaster General (Mar. 13, 1987)

Letter to J. Clayton Undercofler, III, from Samuel A. Alito, Jr., Deputy Assistant
Attorney General, Office of Legal Counsel, Re: Federal Form FD-645 (Mar. 20, 1987)

Memorandum for Clyde C. Pearce, Jr., General Counsel, General Services
Administration, from Douglas W. Kmiec, Deputy Assistant Attorney General, Office of
Legal Counsel (Mar. 27, 1987)

Memorandum for Alan Raul, Associate Counsel to the President, from Samuel A. Alito,
Jr., Deputy Assistant Attorney General, Office of Legal Counsel, “White House Use of
Volunteers in the Pay of National Political Organizations” (Mar. 27, 1987)

Memorandum for Terry S. Coleman, General Counsel, Department of Health and Human
Services, from Samuel A. Alito, Jr., Deputy Assistant Attorney General, Office of Legal
Counsel, “Application of 202(x)(1) of the Social Security Act to Beneficiaries
Incarcerated in Foreign Prisons” (Apr. 24, 1987)

10
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Appendix 3

Questions 17.a. through 17.e.

17. Citations: From yeur time as a judge, please provide:
a. citations for all opiniens you have written (including concurrences and dissents);

The Third Circuit issues both “precedential” and “non-precedential” opinions. In parts
“a.” and “b.” of this question I list precedential opinions. In part “e.” I list non-precedential
opinions I authored or joined. [Citations are current through November 11, 2005.]

MBIA Ins. Corp. v. Royal Indem. Co., 426 F.3d 204 (3d Cir. 2005)

Forrest v. Beloit Corp., 424 F.3d 344, 362-63 (3d Cir. 2005) (concurring)

McDowell v. Philadelphia Hous. Auth., 423 F.3d 233 (3d Cir. 2005)

Digiacomo v. Teamsters Pension Trust Fund, 420 F.3d 220, 228-31 (3d Cir. 2005) (dissenting)

Oyebanji v. Gonzales, 418 F.3d 260 (3d Cir. 2005)

Partyka v. Attorney Gen., 417 F.3d 408, 417-18 (3d Cir. 2005) (concurring in the judgment in
part and dissenting in part)

Overall v. Univ. of Pa., 412 F.3d 492 (3d Cir. 2005)

Zhang v. Gonzales, 405 F.3d 150 (3d Cir. 2005)

Bronshtein v. Horn, 404 F.3d 700 (3d Cir. 2005)

Trippe Mfg. Co. v. Niles Audio Corp., 401 F.3d 529 (3d Cir. 2005)

Banks v. Beard, 399 F.3d 134, 148-50 (3d Cir. 2005) (dissenting)

Brinson v. Vaughn, 398 F.3d 225 (3d Cir. 2005)

Yang v. Odom, 392 F.3d 97, 112-14 (3d Cir. 2004) (concurring and dissenting)

Southco, Inc. v. Kanebridge Corp., 390 F.3d 276 (3d Cir. 2004) (en banc)

Pascack Valley Hosp. v. Local 464A UFCW Welfare Reimbursement Plan, 388 F.3d 393, 404—
05 (3d Cir. 2004) (concurring in the judgment)

Child Evangelism Fellowship v. Stafford Twp. Sch. Dist., 386 F.3d 514 (3d Cir. 2004)

In re G-I Holdings, Inc., 385 F.3d 313 (3d Cir. 2004)

Soltane v. U.S. Dept. of Justice, 381 F.3d 143 (3d Cir. 2004)

Blackhawk v. Pennsylvania, 381 F.3d 202 (3d Cir. 2004)

Chen v. Ashcroft, 381 F.3d 221 (3d Cir. 2004)

Shore Reg’l High Sch. Bd. of Educ. v. P.S., 381 F.3d 194 (3d Cir. 2004)

Fielder v. Varner, 379 F.3d 113 (3d Cir. 2004)

Pitt News v. Pappert, 379 F.3d 96 (3d Cir. 2004)

Khodara Envtl., Inc. v. Blakey, 376 F.3d 187 (3d Cir. 2004)

United States v. Pray, 373 F.3d 358 (3d Cir. 2004)

Liu v. Asheroft, 372 F.3d 529 (3d Cir. 2004)

Benn v. Universal Health Sys., Inc., 371 F.3d 165 (3d Cir. 2004)

Penn W. Assocs., Inc. v. Cohen, 371 F.3d 118, 130-34 (3d Cir. 2004) (dissenting)

White v. Commec’ns Workers of Am., 370 F.3d 346 (3d Cir. 2004)

Jansen v. United States, 369 F.3d 237, 250 (3d Cir. 2004) (concurring)

Poole v. Family Court, 368 F.3d 263 (3d Cir. 2004)

Lee v. Ashcroft, 368 F.3d 218, 225-28 (3d Cir. 2004) (dissenting)

Sabree v. Richman, 367 F.3d 180, 194 (3d Cir. 2004) (concurring)

United States v. Wright, 363 F.3d 237 (3d Cir. 2004)

Doe v. Groody, 361 F.3d 232, 244-29 (3d Cir. 2004) (dissenting)
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United States v. Lloyd, 361 F.3d 197 (3d Cir. 2004)

Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 F.3d 404 (3d Cir. 2004)

Rompilla v. Horn, 359 F.3d 310 (3d Cir. 2004) (en banc)

United States v. Lee, 359 F.3d 194 (3d Cir. 2004)

Rompilla v. Horn, 355 F.3d 233 (3d Cir. 2004)

Dia v. Asheroft, 353 F.3d 228, 261-66 (3d Cir. 2003) (en banc) (concurring in part and
dissenting in part)

Munroe v. Ashcroft, 353 F.3d 225 (3d Cir. 2003)

McCurdy v. Dodd, 352 F.3d 820, 831 n.9 (3d Cir. 2003) (concurring in Judgment)

United States v. D’ Amario, 350 F.3d 348 (3d Cir. 2003)

In re Fed. Mogul-Global, Inc., 348 F.3d 390 (3d Cir. 2003)

Williams v. Price, 343 F.3d 223 (3d Cir. 2003)

Acosta v. Ashcroft, 341 F.3d 218 (3d Cir. 2003)

In re Hechinger Inv. Co., 335 F.3d 243 (3d Cir. 2003)

China Minmetals Materials Imp. & Exp. Co. v. Chi Mei Corp., 334 F.3d 274, 292-94 (3d Cir.
2003) (concurring)

Official Comm. of Unsecured Creditors of Cybergenics Corp., 330 F.3d 548, 580-87 (3d Cir.
2003) (en banc) (joining dissent)

Artz v. Barphart, 330 F.3d 170 (3d Cir. 2003)

LePage’s Inc. v. 3M, 324 F.3d 141, 169-82 (3d Cir. 2003) (en banc) (joining dissent)

Desi’s Pizza, Inc. v. City of Wilkes-Barre, 321 F.3d 411 (3d Cir. 2003)

United States v. Thomas, 319 F.3d 640 (3d Cir. 2003)

United Artists Theatre Circuit, Inc. v. Twp. of Warrington, 316 F.3d 392 (3d Cir. 2003)

United Artists Theatre Co. v. Walton, 315 F.3d 217, 235 (3d Cir. 2003) (concurring)

Forbes v. Twp. of Lower Merion, 313 F.3d 144 (3d Cir. 2002)

Chadwick v. Janecka, 312 F.3d 597 (3d Cir. 2002)

Romero v. SmithKline Beecham, 309 F.3d 113 (3d Cir. 2002)

United States v. $92,422.57, 307 F.3d 137 (3d Cir. 2002)

United States v. Cohen, 301 F.3d 152 (3d Cir. 2002)

Lawson v. Fortis Ins. Co., 301 F.3d 159 (3d Cir. 2002)

United States v. Tiller, 302 F.3d 98 (3d Cir. 2002)

Chadwick v. Janecka, 302 F.3d 107 (3d Cir.), amended and superseded by 312 F.3d 597 (2002)

Betterbox Commc’ns Ltd. v. BB Techs., Inc., 300 F.3d 325 (3d Cir. 2002)

New Jersey Payphone Ass’n, Inc. v. Town of W. New York, 299 F.3d 235, 24750 (3d Cir.
2002) (concurring in judgment)

Alden Leeds, Inc. v. Occupational Safety & Health Review Comm’n, 298 F.3d 256 (3d Cir.
2002)

In re Hechinger Inv. Co., 298 F.3d 219 (3d Cir. 2002)

Swartzwelder v. McNeilly, 297 F.3d 228 (3d Cir. 2002)

Carpenter v. Vaughn, 296 F.3d 138 (3d Cir. 2002)

Thomas v. Comm’r of Soc. Sec., 294 F.3d 568 (3d Cir. 2002) (en banc)

Shapiro v. Twp. of Lakewood, 292 F.3d 356 (3d Cir. 2002)

Transamerica Occidental Life Ins. Co. v. Aviation Office of Am., Inc., 292 F.3d 384 (3d Cir.
2002)

Neonatology Assocs., P.A. v. C.LR., 293 F.3d 128 (3d Cir. 2002)

Truesdell v. Philadelphia Hous. Auth., 290 F.3d 159 (3d Cir. 2002)
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Ziccardi v. City of Philadelphia, 288 F.3d 57 (3d Cir. 2002)

Nextel Partners Inc. v. Kingston Twp., 286 F.3d 687 (3d Cir. 2002)

Pa. Pharmacists Ass’n v. Houstoun, 283 F.3d 531 (3d Cir. 2002) (en banc)

Fraise v. Terhune, 283 F.3d 506 (3d Cir. 2002)

Bovkun v. Ashcroft, 283 F.3d 166 (3d Cir. 2002)

Nextel W. Corp. v. Unity Twp., 282 F.3d 257 (3d Cir. 2002)

Brosius v. Warden, U.S. Penitentiary, 278 F.3d 239 (3d Cir. 2002)

United States v. Zimmerman, 277 F.3d 426, 438-41 (3d Cir. 2002) (dissenting)

United States v. Gricco, 277 F.3d 339 (3d Cir. 2002)

Riley v. Taylor, 277 F.3d 261, 317-31 (3d Cir. 2001) (en banc) (dissenting)

Pa. Power Co. v. Local 272, Int’] Bhd. of Elec. Workers, 276 F.3d 174, 182-83 (3d Cir. 2001)
(dissenting)

Joint Stock Soc’y v. UDV N. Am,, Inc., 266 F.3d 164 (3d Cir. 2001)

Wenger v. Frank, 266 F.3d 218 (3d Cir. 2001)

Acceptance Ins. Co. v. Sloan, 263 F.3d 278 (3d Cir. 2001)

Leckey v. Stefano, 263 F.3d 267 (3d Cir. 2001)

Abramson v. William Paterson Coll. of New Jersey, 260 F.3d 265, 289-90 (3d Cir. 2001)
(concurring)

Einhorn v. Fleming Foods of Pa., Inc., 258 F.3d 192 (3d Cir. 2001)

Nordhoff Invs., Inc. v. Zenith Elecs. Corp., 258 F.3d 180, 191-92 (3d Cir. 2001) (concurring in
the judgment)

Leveto v. Lapina, 258 F.3d 156 (3d Cir. 2001)

Southco, Inc. v. Kanebridge Corp., 258 F.3d 148 (3d Cir. 2001)

Eddy v. V.I. Water & Power Auth., 256 F.3d 204 (3d Cir. 2001)

Robert S. v. Stetson Sch., Inc., 256 F.3d 159 (3d Cir. 2001)

In re Four Three Oh, Inc., 256 F.3d 107, 115-20 (3d Cir. 2001) (dissenting)

George v. Sively, 254 F.3d 438 (3d Cir. 2001)

Keller v. Larkins, 251 F.3d 408 (3d Cir. 2001)

United States v. Hodge, 246 F.3d 301 (3d Cir. 2001)

ACLU v. Twp. of Wall, 246 F.3d 258 (3d Cir. 2001)

Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200 (3d Cir. 2001)

Marshak v. Treadwell, 240 F.3d 184 (3d Cir. 2001)

Khodara Envtl., Inc. v. Beckman, 237 F.3d 186 (3d Cir. 2001)

Riley v. Taylor, 237 F.3d 300 (3d Cir.), withdrawn by 237 F.3d 348 (2001)

Tucker v. Fischbein, 237 F.3d 275 (3d Cir. 2001)

BP Chems. Ltd. v. Formosa Chem. & Fibre Corp., 229 F.3d 254, 268 (3d Cir. 2000) (concurring

in the judgment)

In re Tamecki, 229 F.3d 205, 208 (3d Cir. 2000) (concurring)

Pa. Prot. & Advocacy, Inc. v. Houstoun, 228 F.3d 423 (3d Cir. 2000)

Nicholas v. Pa. State Univ., 227 F.3d 133 (3d Cir. 2000)

Oran v. Stafford, 226 F.3d 275 (3d Cir. 2000)

Applebaum v. Nissan Motor Acceptance Corp., 226 F.3d 214 (3d Cir. 2000)

Chittister v. Dept. of Cmty. & Econ. Dev., 226 F.3d 223 (3d Cir. 2000)

C.H. v. Oliva, 226 F.3d 198, 203--14 (3d Cir. 2000) (en banc) (dissenting)

Bell Atl. Corp. v. United States, 224 F.3d 220 (3d Cir. 2000)

Donahue v. Consol. Rail Corp., 224 F.3d 226 (3d Cir. 2000)



169

Suter v. Munich Reinsurance Co., 223 F.3d 150, 162-65 (3d Cir. 2000) (dissenting)

Planned Parenthood v. Farmer, 220 F.3d 127, 152-53 (3d Cir. 2000) (concurring in the
judgment)

Zubi v. AT&T Corp., 219 F.3d 220, 227-32 (3d Cir. 2000) (dissenting)

Syed v. Hercules Inc., 214 F.3d 155 (3d Cir. 2000)

Shane v. Fauver, 213 F.3d 1137 (3d Cir. 2000)

United States v. One Toshiba Color Television, 213 F.3d 147, 159-61 (3d Cir. 2000) (concurring
and dissenting)

Nat’} Data Payment Sys., Inc. v. Meridian Bank, 212 F.3d 849 (3d Cir. 2000)

United States v. Hecht, 212 F.3d 847 (3d Cir. 2000)

Watson v. Se. Pa. Transp. Auth., 207 F.3d 207 (3d Cir. 2000)

T.R. v. Kingwood Twp. Bd. of Educ., 205 F.3d 572 (3d Cir. 2000)

United States ex rel. Merena v. SmithKline Beecham Corp., 205 F.3d 97 (3d Cir. 2000)

United States v. McGlory, 202 F.3d 664, 674-76 (3d Cir. 2000) (en banc) (dissenting)

Pa. Tidewater Dock Co. v. Dir., OWCP, 202 F.3d 656 (3d Cir. 2000)
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(2005)

Fielder v. Varner, 379 F.3d 113 (3d Cir. 2004), cert. denied, 125 S.Ct. 904 (2005)

27



192

United States v. Rennert, 374 F.3d 206 (3d Cir. 2004), vacated and remanded 125 S.Ct. 1744
(2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

White v. Comms. Workers of Am., Local 13000, 370 F.3d 346 (3d Cir. 2004), motion denied
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Poole v. Family Court, 368 F.3d 263 (3d Cir. 2004), cert. denied, 125 S.Ct. 861 (2005)

United States v. Jacobs, 96 Fed. Appx. 812 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1009 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Phyllian, 95 Fed. Appx. 430 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1025 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Wiggins, 94 Fed. Appx. 959 (3d Cir. 2004), vacated and remanded 125 S.Ct.
985 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Morris, No. 04-3050 (3d Cir. Nov. 16, 2004) (unreported order), vacated and
remanded 125 S.Ct. 1959 (2005) (vacating and remanding for further consideration in
light of United States v. Booker, 125 S.Ct. 738 (2005)), and dismissed on remand 143
Fed. Appx. 505 (2005)

United States v. Worrells, 94 Fed. Appx. 927 (3d Cir. 2004), cert. denied, 2005 U.S. LEXIS
6747 (Oct. 3, 2005)

United States v. Pagley, 94 Fed. Appx. 104 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1030 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

Corneal v. Jackson Twp., 94 Fed. Appx. 76 (3d Cir. 2004), cert. denied, 125 S.Ct. 91 (2004)

United States v. Mora-Zapata, 94 Fed. Appx. 63 (3d Cir. 2004), cert. denied, 125 S.Ct. 245
(2004)

United States v. Jacobs, 94 Fed. Appx. 893 (3d Cir. 2004), vacated and remanded 125 S.Ct.

1021 (2005) (vacating and remanding for further consideration in light of United States
v. Booker, 125 S.Ct. 738 (2005))

United States v. Jacobs, 93 Fed. Appx. 488 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1007 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Watson, 93 Fed. Appx. 481 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1001 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Wright, 363 F.3d 237 (3d Cir. 2004), motion denied 125 S.Ct. 243 (2004)

Doe v. Groody, 361 F.3d 232, 244-49 (3d Cir. 2004) (dissenting), cert. denied, 125 S.Ct. 111
(2004)

Headley v. INS, 92 Fed. Appx. 35 (3d Cir. 2004), cert. denied, 125 S.Ct. 178 (2004)

Lum v. Bank of Am., 361 F.3d 217 (3d Cir. 2004), cert. denied, 125 S.Ct. 271 (2004)

Landau v. Vastine-Smith, 94 Fed. Appx. 969 (3d Cir. 2004), cert. denied, 125 S.Ct. 163 (2004)

United States v. Lee, 359 F.3d 194 (3d Cir. 2004), cert. denied, 125 S.Ct. 408 (2004)

Singletary v. Blaine, 89 Fed. Appx. 790 (3d Cir. 2004), cert. denied, 125 S.Ct. 451 (2004)

Martinez v. Sudduth, 2004 U.S. App. LEXIS 4419 (3d Cir. 2004), cert. denied, 125 S.Ct. 115
(2004)
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Superior Proside, Inc. v. Comm’r, 86 Fed. Appx. 510 (3d Cir. 2004), cert. denied, 125 S.Ct. 60
(2004)

Rompilla v. Horn, 355 F.3d 233 (3d Cir. 2004), cerr. granted 542 U.S. 966, and rev'd 125 S.Ct.
2456 (2005)

Kunco v. Attorney Gen., 85 Fed. Appx. 819 (3d Cir. 2003), cert. denied, 541 U.S. 979 (2004)

Gale v. Vaughn, 83 Fed. Appx. 472 (3d Cir. 2003), cert. denied, 124 S.Ct. 2850 (2004)

United States v. Wright, 83 Fed. Appx. 432 (3d Cir. 2003), cert. denied, 125 S.Ct. 220 (2004)

United States v. Schofield, 80 Fed. Appx. 798 (3d Cir. 2003), cert. denied, 541 U.S. 1003
(2004)

United States v. Knight, 2003 U.S. App. LEXIS 27929 (3d Cir. 2003), cert. denied, 125 S.Ct.
200 (2004)

United States v. Gates, 85 Fed. Appx. 875 (3d Cir. 2003), cert. denied, 541 U.S. 965 (2004)

Reardon v. Hendricks, 82 Fed. Appx. 272 (3d Cir. 2003), cert. denied, 540 U.S. 1198 (2004)

United States v. Phillips, 349 F.3d 138 (3d Cir. 2003), vacated and remanded 125 S.Ct. 992
(2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Carter, 80 Fed. Appx. 253 (3d Cir. 2003), cert. denied, 125 S.Ct. 99 (2004)

Lewis v. Pinchak, 348 F.3d 355 (3d Cir. 2003), cert. denied, 540 U.S. 1200 (2004)

Elder v. Dodrill, 85 Fed. Appx. 870 (3d Cir. 2003), cert. denied, 541 U.S. 1052 (2004)

United States v. Hawkins, 78 Fed. Appx. 193 (3d Cir. 2003), cert. denied, 541 U.S. 1018 (2004)

Cole v. Benefit Coordinators Corp., 2003 U.S. App. LEXIS 23043 (3d Cir. 2003), cert. denied,
540 U.S. 1193 (2004)

United States v. White, 75 Fed. Appx. 894 (3d Cir. 2003), cert. denied, 540 U.S. 1199 (2004)

United States v. Warren, 76 Fed. Appx. 432 (3d Cir. 2003), cert. denied, 540 U.S. 1228 (2004)

Eisen v. Bush, 85 Fed. Appx. 870 (3d Cir. 2003), cert. denied, 540 U.S. 1162 (2004)

Perry v. Byrd, 85 Fed. Appx. 873 (3d Cir. 2003), cert. denied, 541 U.S. 991 (2004)

Robertson v. Casual Corner, 85 Fed. Appx. 873 (3d Cir. 2003), cert. denied, 541 U.S. 905
(2004)

United States v. Roberts, 77 Fed. Appx. 561 (3d Cir. 2003), cert. denied, 540 U.S. 1129 (2004)

Krystal Cadillac-Oldsmobile GMC Truck, Inc. v. GMC, 337 ¥.3d 314 (3d Cir. 2003), cert.
denied, 541 U.S. 1043 (2004)

Gueson v. Sheppard, 85 Fed. Appx. 870 (3d Cir. 2003), cert. denied, 541 U.S. 1010 (2004)

Coombs v. Dragovich, 80 Fed. Appx. 285 (3d Cir. 2003), cert. denied, 541 U.S. 907 (2004)

Virgin Islands v. Rivera, 333 F.3d 143 (3d Cir. 2003), cert. denied, 540 U.S. 1161 (2004)

United States v. Jenkins, 333 F.3d 151 (3d Cir. 2003), cert. denied, 540 U.S. 932 (2003)

United States v. Carstarphen, 65 Fed. Appx. 424 (3d Cir. 2003), cert. denied, 540 U.S. 962
(2003)

Official Comm. of Unsecured Creditors of Cybergenics Corp. ex rel. Cybergenics Corp. v.
Chinery, 330 F.3d 548, 580-87 (3d Cir. 2003) (en banc) (joining in the dissent of Fuentes,
J.), petition for cert. dismissed 540 U.S. 1001 (2003)

Delvoye v. Lee, 329 F.3d 330 (3d Cir. 2003), cert. denied, 540 U.S. 967 (2003)

Cazeau v. Romine, 80 Fed. Appx. 284 (3d Cir. 2003), cert. denied, 540 U.S. 998 (2003)

Allah v. Blaine, 65 Fed. Appx. 873 (3d Cir. 2003), cert. denied, 540 U.S. 987 (2003)

Okonkwo v. INS, 69 Fed. Appx. 57 (3d Cir. 2003), cert. denied, 540 U.S. 917 (2003)

Smith v. Horn, 65 Fed. Appx. 874 (3d Cir. 2003), cert. denied, 540 U.S. 958 (2003)

United States v. Pollard, 326 F.3d 397 (3d Cir. 2003), cert. denied, 540 U.S. 932 (2003)
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Dionisio v. U.S. Tr.’s Office (In re Dionisio), 2003 U.S. App. LEXIS 12432 (3d Cir. 2003), cert.
denied, 540 U.S. 1049 (2003)

Plaskett v. Esso Standard Oil S.A. (In re Tutu Water Wells CERCLA Litig.), 326 F.3d 201 (3d
Cir. 2003), cert. denied, 540 U.S. 984 (2003)

United States v. Cordo, 324 F.3d 223 (3d Cir. 2003), cert. denied, 540 U.S. 1018 (2003)

Rashid v. United States Parole Comm’n, 65 Fed. Appx. 874 (3d Cir. 2003), cert. denied, 540
U.S. 996 (2003)

United States v. Stackpole, 64 Fed. Appx. 842 (3d Cir. 2003), cert. denied, 540 U.S. 887 (2003)

United States v. Miller, 2003 U.S. App. LEXIS 12440 (3d Cir. 2003), cert. denied, 540 U.S. 893
(2003)

LePage’s Inc. v. 3M, 324 F.3d 141, 169-82 (3d Cir. 2003) (en banc) (joining in the dissent of
Greenberg, 1.), cert. denied, 542 U.S. 953 (2004)

Citicorp. Venture Capital, Ltd. v. Comm. of Creditors Holding Unsecured Claims (In re
Papercraft Corp.), 323 F.3d 228 (3d Cir. 2003), cert. denied, 540 U.S. 825 (2003)

Bluebeard’s Castle, Inc. v. Virgin Islands, 321 F.3d 394 (3d Cir. 2003), cert. denied, (540 U.S.
823 (2003)

United States v. Berry, 61 Fed. Appx. 797 (3d Cir. 2003), cert. denied, 540 U.S. 1063 (2003)

United States v. Thomas, 319 F.3d 640 (3d Cir. 2003), cert. denied, 540 U.S. 829 (2003)

Fotta v. Trs. of the UMW Health & Ret. Fund of 1974, 319 F.3d 612 (3d Cir. 2003), cert. denied,
540 U.S. 982 (2003)

Brosnahan Builders, Inc. v. Harleysvill Mut. Ins. Co., 2003 U.S. App. LEXIS 1204 (3d Cir.
2003), cert. denied, 540 U.S. 820 (2003)

United States v. Grubb, 58 Fed. Appx. 889 (3d Cir. 2003), cert. denied, 538 U.S. 1023 (2003)

United States v. Dufresne, 58 Fed. Appx. 890 (3d Cir. 2003), cert. denied, 538 U.S. 1064 (2003)

United States v. Parker, 58 Fed. Appx. 886 (3d Cir. 2003), cert. denied, 126 S.Ct. 309 (2005)

United States v. Adames, 59 Fed. Appx. 442 (3d Cir. 2003), cert. denied, 540 U.S. 946 (2003)

United States v. Stewart, 57 Fed. Appx. 936 (3d Cir. 2003), cert. denied, 538 U.S. 1036 (2003)

Kelley v. Coleman, 55 Fed. Appx. 104 (3d Cir. 2003), cert. denied, 538 U.S. 1047 (2003)

Williams v. Mendez, 55 Fed. Appx. 106 (3d Cir. 2003), cert. denied, 540 U.S. 1065 (2003)

Spindle v. Sec’y of the Army, 55 Fed. Appx. 105 (3d Cir. 2003), cert. denied, 540 U.S. 905
(2003)

United States v. Bright, 54 Fed. Appx. 765 (3d Cir. 2002), cert. denied, 538 U.S. 952 (2003)

Chadwick v. Janecka, 312 F.3d 597 (3d Cir. 2002), cert. denied, 538 U.S. 1000 (2003)

United States v. Hitchens, 62 Fed. Appx. 417 (3d Cir. 2002), cert. denied, 538 U.S. 952 (2003)

Bazargani v. Haverford State Hosp., 52 Fed. Appx. 187 (3d Cir. 2002), cert. denied, 538 U.S.
978 (2003)

Jones v. Mendez, 52 Fed. Appx. 188 (3d Cir. 2002), cert. denied, 539 U.S. 962 (2003)

Coombs v. Myers, 52 Fed. Appx. 187 (3d Cir. 2002), cert. denied, 539 U.S. 917 (2003)

United States v. Fellows, 50 Fed. Appx. 82 (3d Cir. 2002), cert. denied, 538 U.S. 1049 (2003)

Istvanik v. Rogge, 50 Fed. Appx. 533 (3d Cir. 2002, cert. denied, 539 U.S. 916 (2003)

United States v. Jones, 48 Fed. Appx. 835 (3d Cir. 2002), cert. denied, 537 U.S. 1178 (2003)

In re Prudential Ins. Co. of Am. Sales Practice Litig., 47 Fed. Appx. 78 (3d Cir. 2002), cert.
denied, 537 U.S. 1233 (2003)

Chinn v. Postmaster Gen., 48 Fed. Appx. 40 (3d Cir. 2002), cert. denied, 540 U.S. 926 (2003)

United States v. Peppers, 302 F.3d 120 (3d Cir. 2002), cert. denied, 537 U.S. 1062 (2002)

Williams v. Sturm, 43 Fed. Appx. 524 (3d Cir. 2002), cert. denied, 538 U.S. 931 (2003)
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Monga v. Ottenberg, 43 Fed. Appx. 523 (3d Cir. 2002), cert. denied, 538 U.S. 998 (2003),
recalled and vacated 95 Fed. Appx. 463 (3d Cir. 2004), cert. denied, 125 S.Ct. 1328
(2005)

United States v. Hall, 44 Fed. Appx. 532 (3d Cir. 2002), cert. denied, 537 U.S. 1177 (2003)

Brown v. Gerlinski, 43 Fed. Appx. 521 (3d Cir. 2002), cert. denied, 538 U.S. 937 (2003)

United States v. Gomez, 39 Fed. Appx. 794 (3d Cir. 2002), cert. denied, 537 U.S. 917 (2002)

Riseman v. Advanta Corp., 39 Fed. Appx. 761 (3d Cir. 2002), cert. denied, 537 U.S. 1190
(2003)

Thomas v. Comm’r of Soc. Sec., 294 F.3d 568 (3d Cir. 2002), cert. granted 537 U.S. 1187, and
rev’d 540 U.S. 20 (2003)

Perna v. United States, 36 Fed. Appx. 61 (3d Cir. 2002), cert. denied, 537 U.S. 1232 (2003)

Davage v. United States, 35 Fed. Appx. 356 (3d Cir. 2002), cert. denied, 537 U.S. 1012 (2002)

United States v. Kithcart, 34 Fed. Appx. 8§72 (3d Cir. 2002), cert. denied, 537 U.S. 1061 (2002)

United States v. Bullard, 38 Fed. Appx. 753 (3d Cir. 2002), cert. denied, 537 U.S. 1039 (2002)

McDavis v. Pa. State Governor, 2002 U.S. App. LEXIS 11356 (3d Cir. 2002), cert. denied, 537
U.S. 977 (2002)

Crissman v. Dover Downs Entm’tainment, 289 F.3d 231 (3d Cir. 2002) (en banc), cert. denied,
537 U.S. 886 (2002)

United States v. Nelson, 284 F.3d 472 (3d Cir. 2002), cert. denied, 537 U.S. 940 (2002)

Pa. Pharmacists Ass’n v. Houstoun, 283 F.3d 531 (3d Cir. 2002), cert. denied, 537 U.S. 821
(2002)

Civiello v. Rosemeyer, 28 Fed. Appx. 127 (3d Cir. 2002), cert. denied, 535 U.S. 1104 (2002)

United States v. Jasin, 280 F.3d 355 (3d Cir. 2002), cert. denied, 537 U.S. 947 (2002)

Pender v. Union County, 281 F.3d 223 (3d Cir. 2002), cert. denied, 537 U.S. 952 (2002)

United States v. Allen, 29 Fed. Appx. 819 (3d Cir. 2002), cert. denied, 535 U.S. 1120 (2002)

Brosius v. Warden, 278 F.3d 239 (3d Cir. 2002), cert. denied, 537 U.S. 947 (2002)

Robinson v. Reish, 281 F.3d 223 (3d Cir. 2002) (table), cert. denied, 537 U.S. 849 (2002)

United States v. Szehinskyj, 277 F.3d 331 (3d Cir. 2002), cert. denied, 537 U.S. 880 (2002)

Pa. Power Co. v. Local Union No. 272, 276 F.3d 174 (3d Cir. 2001), cert. denied, 536 U.S. 959
(2002)

United States v. Ounigian, 281 F.3d 225 (3d Cir. 2001) (table), cert. denied, 535 U.S. 1007
(2002)

Ackeridge v. Morgan, 276 F.3d 575 (2001) (table), cert. denied, 535 U.S. 1034 (2002)

Costa v. McCullough, 276 F.3d 576 (3d Cir. 2001) (table), cert. denied, 536 U.S. 905 (2002)

United States v. Vasquez, 271 F.3d 93 (3d Cir. 2001) (en banc), cert. denied, 536 U.S. 963
(2002)

Blasi v. Attorney Gen. of Pa., 275 F.3d 33 (3d Cir. 2001) (table), cert. denied, 535 U.S. 987
(2002)

Fessler v. Karis, 275 F.3d 34 (3d Cir. 2001) (table), cert. denied, 537 U.S. 815 (2002)

Ramirez v. Gerlinski, 275 F.3d 37 (3d Cir. 2001) (table), cert. denied, 536 U.S. 909 (2002)

United States v. Fontanez, 275 F.3d 38 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1031
(2001)

Wenger v. Frank, 266 F.3d 218 (3d Cir. 2001), cert. denied, 535 U.S. 957 (2002)

Hart v. United States, 275 F.3d 35 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1163 (2002)

United States v. Omoruyi, 260 F.3d 291 (3d Cir. 2001), cert. denied, 534 U.S. 1100 (2002)

31



196

Khan v. Accurate Mold, Inc., 265 F.3d 1055 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1133
(2002)

United States v. Duina, 265 F.3d 1057 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1147 (2002)

Storti v. Se. Pa. Transp. Auth., 265 F.3d 1056 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1132
(2002)

Triola v. Viera, 265 F.3d 1056 (3d Cir. 2001) (table), cert. denied, 535 U.S. 970 (2002)

Gaudelli v. Eisner, 265 F.3d 1055 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1082 (2002)

Lochbaum v. United States Fid. & Gaur. Co., 265 F.3d 1055 (3d Cir. 2001), cert. denied, 534
U.S. 1066 (2001)

Caterina v. Unified Judicial Sys., 265 F.3d 1054 (3d Cir. 2001) (table), cert. denied, 535 U.S.
988 (2002)

United States v. Barrera-Anica, 265 F.3d 1057 (3d Cir. 2001) (table), cert. denied, 534 U.S.
1167 (2002)

Morales v. P.F. Labs., Inc., 265 F.3d 1056 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1080
(2002)

United States v. Sanders, 265 F.3d 1057 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1012
(2001)

In re Four Three Oh, Inc., 256 F.3d 107, 115-20 (3d Cir. 2001) (dissenting), cert. denied, 534
U.S. 1056 (2001)

United States v. Brown, 263 F.3d 160 (3d Cir. 2001) (table), cert. denied, 535 U.S. 1005 (2002)

Jimenez v. Horn, 263 F.3d 158 (3d Cir. 2001) (table), cert. denied, 537 U.S. 957 (2002)

Histed v. E.I. DuPont de Nemours & Co., 263 F.3d 158 (3d Cir. 2001) (table), cert. denied, 534
U.S. 1101 (2002)

Keller v. Larkins, 251 F.3d 408 (3d Cir. 2001), cert. denied, 534 U.S. 973 (2001)

Lee v. Romine, 259 F.3d 716 (3d Cir. 2001) (table), cert. denied, 534 U.S. 960 (2001)

DeSantis v. Verniero, 261 F.3d 491 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1144 (2002)

United States v. Simmons, 259 F.3d 718 (3d Cir. 2001) (table), cert. denied, 534 U.S. 932
(2001)

In re Jury, 261 F.3d 491 (3d Cir. 2001) (table), cert. denied, 534 U.S. 1022 (2001)

United States v. Van Wyk, 262 F.3d 405 (3d Cir. 2001) (table), cert. denied, 534 U.S. 826
(2001)

United States v. Richards, 241 F.3d 335 (3d Cir. 2001), cert. denied, 533 U.S. 960 (2001)

White v. Riverfront State Prison, 250 F.3d 737 (3d Cir. 2001) (table), cert. denied, 533 U.S. 968
(2001)

United States v. Correa, 250 F.3d 736 (3d Cir. 2001) (table), cert. denied, 534 U.S. 941 (2001)

United States v. Lizardo, 250 F.3d 736 (3d Cir. 2001) (table), cert. denied, 534 U.S. 897 (2001)

Sumter v. Saybolt, Inc., 248 F.3d 1131 (3d Cir. 2000) (table), petition for cert. dismissed 533
U.S. 901 (2001)

Geidel v. Horn, 248 F.3d 1129 (3d Cir. 2000) (table), cert. denied, 532 U.S. 985 (2001)

Abdul-Akbar v. McKelvie, 239 F.3d 307 (3d Cir. 2001) (en banc), cert. denied, 533 U.S. 953
(2001)

United States v. Wongus, 254 F.3d 1079 (3d Cir. 2001) (table), cert. denied, 534 U.S. 852
(2001)

Tucker v. Fischbein, 237 F.3d 275 (3d Cir. 2001), cert. denied, 534 U.S. 815 (2001)

United States v. W. Indies Transp. Co., 251 F.3d 155 (3d Cir. 2000) (table), cert. denied, 534
U.S. 992 (2001)
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United States v. Kalb, 234 F.3d 827 (3d Cir. 2000), cert. denied, 534 U.S. 1113 (2001)

Swoyer v. Edgars, 251 F.3d 154 (3d Cir. 2000) (table), cert. denied, 534 U.S. 832 (2001)

United States v. Crandon, 234 F.3d 1266 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1131
(2001)

United States v. Acosta-Gonzalez, 234 F.3d 1266 (3d Cir. 2000 (table), cert. denied, 531 U.S.
1101 (2001) ‘

Sortman v. Pennsylvania, 234 F.3d 1265 (3d Cir. 2000) (table), cert. denied, 532 U.S. 1022
(2001)

Koch v. Pa., 234 F.3d 1265 (3d Cir. 2000) (table), cert. denied, 532 U.S. 1023 (2001)

Olup v. County of Allegheny Dep’t of Aviation, 234 F.3d 1265 (3d Cir. 2000) (table), cert.
denied, 532 U.S. 995 (2001)

Dawson v. Snyder, 234 F.3d 1264 (3d Cir. 2000) (table), cert. denied, 532 U.S. 951 (2001)

Applebaum v. Nissan Motor Acceptance Corp., 226 F.3d 214 (3d Cir. 2000), cert. denied, 533
U.S. 929 (2001)

C.H. v. Oliva, 226 F.3d 198, 203-14 (3d Cir. 2000) (en banc) (dissenting), cert. denied, 533 U.S.
915 (2001)

Venezia v. Equitable Life Assur. Soc’y of the United States, 230 F.3d 1350 (3d Cir. 2000)
(table), cert. denied, 532 U.S. 922 (2001)

United States v. Dodd, 225 F.3d 340 (3d Cir. 2000), cert. denied, 532 U.S. 959 (2001)

United States v. Cepero, 224 F.3d 256 (3d Cir. 2000) (en banc), cert. denied, 531 U.S. 1114

(2001)

United States v. Chipps, 230 F.3d 1349 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1057
(2000)

United States v. McClain, 230 F.3d 1349 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1056
(2000)

United States v. Piedrahita-Cano, 229 F.3d 1140 (3d Cir. 2000) (table), cert. denied, 531 U.S.
1025 (2000)

United States v. Lake, 229 F.3d 1139 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1028 (2000)

McClain v. Horn, 229 F.3d 1138 (3d Cir. 2000) (table), cert. denied, 532 U.S. 1067 (2000)

Aloe v. Energy Corp. v. Apfel, 225 F.3d 648 (3d Cir. 2000) (table), vacated and remanded 534
U.S. 1159 (2002) (vacating and remanding for further consideration in light of Barnhart
v. Sigmon Coal Co., 534 U.S. 438 (2002))

United States v. Nicklaus, 225 F.3d 651 (3d Cir. 2000) (table), cert. denied, 531 U.S. 972 (2000)

United States v. Mazzotta, 225 F.3d 651 (3d Cir. 2000) (table), cert. denied, 531 U.S. 951
(2000)

United States v. Rantin, 225 F.3d 651 (3d Cir. 2000), cert. denied, 531 U.S. 939 (2000)

Smith v. McCullough, 225 F.3d 650 (3d Cir. 2000) (table), cert. denied, 531 U.S. 951 (2000)

Handicomp, Inc. v. U.S. Golf Ass’n, 2000 U.S. App. LEXIS 6861 (3d Cir. 2000), cert. denied,
531 U.S. 928 (2000)

Afrika v. Kirkland, 216 F.3d 1075 (3d Cir. 2000) (table), cert. denied, 531 U.S. 966 (2000)

Syed v. Hercules, Inc. 214 F.3d 155 (3d Cir. 2000), cert. denied, 531 U.S. 1148 (2001)

Taylor v. Watson, 216 F.3d 1077 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1023 (2000)

United States v. Kelsey, 216 F.3d 1077 (3d Cir. 2000) (table), cert. denied, 531 U.S. 907 (2000)

Mariani v. United States, 212 F.3d 761 (3d Cir. 2000) (en banc), cert. denied, 531 U.S. 1010
(2000)
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Feist v. Consol. Freightways Corp., 216 F.3d 1075 (3d Cir. 2000) (table), cert. denied, 532 U.S.
920 (2001)

SEC v. Infinity Group Co., 212 F.3d 180 (3d Cir. 2000), cert. denied, 532 U.S. 905 (2001)

Grimes v. Nw. Airlines, Inc., 216 F.3d 1076 (3d Cir. 2000) (table), cert. denied, 531 U.S. 879
(2000)

Times Mirror Magazines, Inc. v. Las Vegas Sports News, L.L.C., 212 F.3d 157 (3d Cir. 2000),
cert. denied, 531 U.S. 1071 (2001)

Campbell v. Vaughn, 209 F.3d 280 (3d Cir. 2000), cert. denied, 531 U.S. 1084 (2001)

United States v. Torres, 209 F.3d 308 (3d Cir. 2000), cert. denied, 531 U.S. 864 (2000)

Scheidly v. St. Paul Mercury Ins., 215 F.3d 1315 (3d Cir. 2000) (table), cert. denied, 531 U.S.
894 (2000)

United States v. Diaz, 213 F.3d 629 (3d Cir. 2000) (table), cert. denied, 531 U.S. 1001 (2000)

United States v. Heard, 213 F.3d 629 (3d Cir. 2000) (table), cert. denied, 531 U.S. 884 (2000)

United States v. Hecht, 212 F.3d 847 (3d Cir. 2000), cert. denied, 530 U.S. 1249 (2000)

Wood v. Prudential Ins. Co. of Am., 207 F.3d 674 (3d Cir. 2000), cert. denied, 531 U.S. 927
(2000)

Watson v. Se. Pa. Transp. Auth., 207 F.3d 207 (3d Cir. 2000), cert. denied, 531 U.S. 1147
(2001)

Coit v. Morton, 211 F.3d 1261 (3d Cir. 2000) (table), cert. denied, 531 U.S. 860 (2000)

Inre Ford, 211 F.3d 1261 (3d Cir. 2000) (table), cert. denied, 531 U.S. 901 (2000)

Coss v. Lackawanna County D.A., 204 F.3d 453 (3d Cir. 2000) (en banc), cert. granted 531 U.S.
923 (2000), and rev’'d 532 U.S. 394 (2001)

Aziz v. Grove City Coll., 210 F.3d 357 (3d. Cir. 2000) (table), cert. denied, 531 U.S. 827 (2000)

Fowler v. United States, 210 F.3d 357 (3d Cir. 2000) (table), cert. denied, 529 U.S. 1103 (2000)

United States v. Sharma, 208 F.3d 207 (3d Cir. 2000) (table), cert. denied, 531 U.S. 851 (2000)

United States v. Montes, 208 F.3d 207 (3d Cir. 2000) (table), cert. denied, 530 U.S. 1221 (2000)

United States v. Villagran, 208 F.3d 207 (3d Cir. 2000) (table), cert. denied, 529 U.S. 1123
(200)

Riddick v. Bogus, 208 F.3d 206 (3d Cir. 2000) (table), cert. denied, 530 U.S. 1249 (2000)

Burchill v. Pennsylvania, 205 F.3d 1328 (3d Cir. 1999) (table), cert. denied, 531 U.S. 855
(2000)

Whiteford v. Reed, 205 F.3d 1331 (3d Cir. 1999) (table), cert. denied, ‘530 U.S. 1220 (2000)

Robinson v. Ridge, 205 F.3d 1329 (3d Cir. 1999) (table), cert. denied, 532 U.S. 1025 (2000)

Caskey v. Pension Benefit Gaur. Corp., 203 F.3d 816 (3d Cir. 1999) (table), cert. denied, 530
U.S. 1263 (2000)

Raquel v. Edac. Mgmt. Corp., 196 F.3d 171, 182-86 (3d Cir. 1999) (dissenting), vacated and
remanded 531 U.S. 952 (2000)

Motley v. New Jersey State Police, 196 F.3d 160 (3d Cir. 1999), cert. denied, 529 U.S. 1087
(2000)

United States v. Daniels, 202 F.3d 255 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1178 (2000)

In re U.S. Healthcare, Inc., 193 F.3d 151 (3d Cir. 1999), cert. denied, 530 U.S. 1242 (2000)

United States v. Harple, 202 F.3d 194 (3d Cir. 1999), cert. denied, 528 U.S. 1054 (1999)

Noorily v. Thomas & Betts Corp., 188 F.3d 153 (3d Cir. 1999), cert. denied, 529 U.S. 1053
(2000)

Orson, Inc. v. Miramax Film Corp., 189 F.3d 377 (3d Cir. 1999) (en banc), cert. denied, 529
U.S. 1012 (2000)
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Killino v. Riverside Sch. Dist., 191 F.3d 445 (3d Cir. 1999) (table), cert. denied, 529 U.S. 1068
(2000)

Huff v. Nw. Sav. Bank, 1999 U.S. App. LEXIS 26290 (3d Cir. 1999), cert. denied, 528 U.S.
1190 (2000)

Lucent Info. Mgmt., Inc. v. Lucent Techs., Inc., 186 F.3d 311 (3d Cir. 1999), cert. denied,
528 U.S. 1106 (2000)

United States ex rel. Mistick PBT v. Hous. Auth., 186 F.3d 376 (3d Cir. 1999), cert. denied, 529
U.S. 1018 (2000)

United States v. Ingram, 187 F.3d 627 (3d Cir. 1999) (table), cerr. denied, 528 U.S. 894 (1999)

United States v. Tucker, 187 F.3d 627 (3d Cir. 1999) (table), cert. denied, 528 U.S. 848 (1999)

United States v. Fordham, 187 F.3d 344 (3d Cir. 1999), cert. denied, 528 U.S. 1175 (2000)

United States v. Stewart, 185 F.3d 112 (3d Cir. 1999), cert. denied, 528 U.S. 1063 (2000)

Lowenschuss v. Resorts Int’l, Inc., 181 F.3d 505 (3d Cir. 1999), cert. denied, 528 U.S. 1021
(2000)

United States v. Locskai, 181 F.3d 85 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1177 (2000)

Fioriglio v. City of Atl. City, 185 F.3d 861 (3d Cir. 199) (table), cert. denied, 528 U.S. 1075
(2000)

Doe v. Constantine, 182 F.3d 903 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1038 (1999)

Price v. Mazurkiewicz, 182 F.3d 904 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1008 (1999)

Collins v. Montgomery County Bd. of Prison Inspectors, 176 F.3d 679 (3d Cir. 1999) (en banc),
cert. denied, 528 U.S. 1115 (2000)

Connecticut Gen. Life Ins. Co. v. Comm’r, 177 F.3d 136 (3d Cir. 1999), cert. denied, 528 U.S.
1003 (1999)

United States v. Schwyhart, 187 F.3d 627 (3d Cir. 1999) (table), cert. denied, 528 U.S. 895
(2000)

United States v. Cruz, 187 F.3d 627 (3d Cir. 1999) (table), cert. denied, 528 U.S. 896 (1999)

Loftus v. Se. Pa. Transp. Auth., 187 F.3d 626 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1047
(1999)

United States v. Dorsey, 174 F.3d 331 (3d Cir. 1999), cert. denied, 528 U.S. 885 (1999)

Sullivan v. Snyder, 187 F.3d 626 (3d Cir. 1999) (table), cert. denied, 527 U.S. 1065 (1999)

Allah v. Stachelek, 178 F.3d 1278 (3d Cir. 1999) (table), cert. denied, 528 U.S. 1141 (2000)

United States v. Rojas-Ortiz, 178 F.3d 1281 (3d Cir. 1999) (table), cert. denied, 528 U.S. 855
(2000)

Matteo v. Superintendent, SCI Albion, 171 F.3d 877 (3d Cir. 1999) (en banc), cert. denied, 528
U.S. 824 (1999)

United States v. Bacchus, 178 F.3d 1280 (3d Cir. 1999) (table), cert. denied, 528 U.S. 861
(1999)

Johnson v. Super Fresh Food Mkts., Inc., 178 F.3d 1279 (3d Cir. 1999) (table), cert. denied, 528
U.S. 936 (1999)

United States v. Dan, 178 F.3d 1281 (3d Cir. 1999) (table), cert. denied, 528 U.S. 844 (1999)

FOP Newark Lodge No. 12 v. City of Newark, 170 F.3d 359 (3d Cir. 1999), cert. denied, 528
U.S. 817 (1999)

Guidish v. Lehman, 175 F.3d 1010 (3d Cir. 1999) (table), cert. denied, 528 U.S. 824 (1999)

Newhard v. Philadelphia, Bethlehem & New Eng. R.R., 175 F.3d 1011 (3d Cir. 1999) (table),
cert. denied, 528 U.S. 812 (1999)
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United States v. Herrera, 175 F.3d 1011 (3d Cir. 1999) (table), cert. denied, 528 U.S. 844 (1999)

Balliet v. Heydt, 176 F.3d 471 (3d Cir. 1999) (table), cert. denied, 528 U.S. 877 (1999)

Jackson v. The Right Stuff, 176 F.3d 472 (3d Cir. 1999) (table), cert. denied, 528 U.S. 824
(1999)

Nelson v. Barbo, 176 F.3d 472 (3d Cir. 1999) (table), cert. denied, 528 U.S. 989 (1999)

A.S. Goldmen & Co. v. New Jersey Bureau of Sec., 163 F.3d 780 (3d Cir. 1999), cert. denied,
528 U.S. 868 (1999)

Buehl v. Vaughn, 166 F.3d 163 (3d Cir.1999), petition for cert. dismissed 527 U.S. 1050 (1999)

United States v. Kole, 164 F.3d 164 (3d Cir. 1998) (joining the opinion of the Court, except as
explained in footnote 4), cert. denied, 326 U.S. 1079 (1999)

Walden v. Hines, 164 F.3d 621 (3d Cir. 1998) (table), motion denied 525 U.S. 1137 (1999)

Fultz v. Dunn, 165 F.3d 215 (3d Cir. 1998), cert. denied, 527 U.S. 1006 (1999)

Torres v. McLaughlin, 163 F.3d 169 (3d Cir. 1998), cert. denied, 528 U.S. 1079 (2000)

United States v. Tyler, 164 F.3d 150, 159-63 (3d Cir. 1998) (concurring), cert. denied, 526 U.S.
1077 (1999)

Burks v. Green, 173 F.3d 420 (3d Cir. 1998) (table), cert. denied, 527 U.S. 1008 (1999)

Fisher v. ADT Sec. Sys., 173 F.3d 420 (3d Cir. 1998) (table), cert. denied, 528 U.S. 846 (1999)

Rives v. County of Monmouth, 172 F.3d 41 (3d Cir. 1998) (table), cert. denied, 527 U.S. 1024
(1999)

United States v. Oblea-Gonzalez, 172 F.3d 41 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1032
(1999)

Fleming v. Cape May County Courthouse, 172 F.3d 859 (3d Cir. 1998) (table), cert. denied, 528

U.S. 845 (1999)

Bryant v. Morton, 172 F.3d 859 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1150 (1999)

United States v. Lonergan, 172 F.3d 861 (3d Cir. 1998) (table), cert. denied, 528 U.S. 1060
(1999)

United States v. Clayton, 168 F.3d 480 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1185

(1999)

United States v. Perez, 168 F.3d 480 (3d Cir. 1998) (table), cert. denied, 528 U.S. 879 (1999)

United States v. Rodriguez, 168 F.3d 480 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1163
(1999)

Hassine v. Zimmerman, 160 F.3d 941 (3d Cir. 1998), cert. denied, 526 U.S. 1065 (1999)

Mellott v. Heemer, 161 F.3d 117 (3d Cir. 1998), cert. denied, 526 U.S. 1160 (1999)

United States v. Brown, 159 F.3d 147 (3d Cir. 1998), cert. denied, 525 U.S. 1184 (1999)

ACM Partnership v. Comm’r, 157 F.3d 231 (3d Cir. 1998), cert. denied, 526 U.S. 1017 (1999)

Williams v. Brown, 166 F.3d 1207 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1047 (1998)

United States v. Fisher, 1998 U.S. App. LEXIS 17357 (3d Cir. 1998), cert. denied, 525 U.S. 954
(1998)

United States v. Jackson, 166 F.3d 1206 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1100
(1999)

United States v. Samuels, 166 F.3d 1206 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1086
(1999)

United States v. Tobin, 155 F.3d 636 (3d Cir. 1998), cert. denied, 525 U.S. 1171 (1999)

Belfer v. Zee, 166 F.3d 1204 (3d Cir. 1998), cert. denied, 526 U.S. 1006 (1999)

United States v. Borrome, 166 F.3d 1206 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1033
(1999)
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In re Fesq, 153 F.3d 113 (3d Cir. 1998), cert. denied, 526 U.S. 1018 (1999)

Edwards v. California Univ. of Pa., 156 F.3d 488 (3d Cir. 1998), cert. denied, 525 U.S. 1143
(1999)

Collins v. Apfel, 164 F.3d 621 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1056 (1999)

United States v. Telleria, 162 F.3d 1153 (3d Cir. 1998) (table), cert. denied, 525 U.S. 906 (1998)

Jackson v. White, 159 F.3d 1351 (3d Cir. 1998) (table), cert. denied, 526 U.S. 1125 (1999)

Fiore v. White, 149 F.3d 221 (3d Cir. 1998), cert. granted 526 U.S. 1038, question certified 528
U.S. 23 (1999), certified question answered 562 Pa. 634 (2000), and rev’'d 531 U.S. 225
(2001)

United States v. Lake, 150 F.3d 269 (3d Cir. 1998), cert. denied, 525 U.S. 1088 (1999)

United States v. Richman, 159 F.3d 1354 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1087
(1999)

United States v. Hall, 159 F.3d 1354 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1009 (1998)

Knox v. Vaughn, 159 F.3d 1351 (3d Cir. 1998) (table), cert. denied, 525 U.S. 989 (1998)

United States v. Moses, 148 F.3d 277 (3d Cir. 1998), cert. denied, 525 U.S. 1148 (1999)

Gibson v. Pa. Nat’l Gaurd, 159 F.3d 1351 (3d Cir. 1998) (table), cert. denied, 525 U.S. 986
(1998)

United States v. Baird, 159 F.3d 1353 (3d Cir. 1998), cert. denied, 525 U.S. 1056 (1998)

Williams v. McLaughlin, 159 F.3d 1354 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1079
(1999)

Ford v. Schering-Plough Corp., 145 F.3d 601 (3d Cir. 1998) (concurring in the judgment), cert.
denied, 525 U.S. 1093 (1999)

United States v. Lena, 151 F.3d 1027 (3d Cir. 1998) (table), cert. denied, 525 U.S. 1166 (1999)

Fritz v. Lancaster County, 151 F.3d 1025 (3d Cir. 1998) (table), cert. denied, 525 U.S. 983
(1998)

Melody v. Borough of Eatontown, 151 F.3d 1026 (3d Cir. 1998) (table), cert. denied, 525 U.S.
963 (1998)

United States v. Shavers, 151 F.3d 1027 (3d Cir. 1998) (table), cert. denied, 525 U.S. 917
(1998)

Foremanye v. Univ. of Pa., 151 F.3d 1025 (3d Cir. 1998) (table), cert. denied, 525 U.S. 904
(1998)

Lee v. Kyler, 142 F.3d 428 (3d Cir. 1998) (table), cert. denied, 523 U.S. 1084 (1998)

Byrd v. Robison, 149 F.3d 1163 (3d Cir. 1998) (table), cert. denied, 525 U.S. 893 (1998)

Fernandes v. EPA, 142 F.3d 428 (3d Cir. 1998) (table), cert. denied, 525 U.S. 869 (1998)

Sabo v. Metro. Life Ins. Co., 137 F.3d 185 (3d Cir. 1998), cert. denied, 525 U.S. 1129 (1999)

United States v. Okoro, 142 F.3d 430 (3d Cir. 1998) (table), cert. denied, 523 U.S. 1102 (1998)

United States v. Rothwell, 142 F.3d 430 (3d Cir. 1998) (table), cert. denied, 523 U.S. 1131
(1998)

Brodnax v. Stepanik, 142 F.3d 427 (3d Cir. 1998) (table), cert. denied, 525 U.S. 855 (1998)

Bellesfield v. Attorney Gen. of New Jersey, 142 F.3d 427 (3d Cir. 1998) (table), cert. denied,
525 U.S. 812 (1998)

Castaphney v. White, 142 F.3d 427 (3d Cir. 1998) (table), cert. denied, 524 U.S. 931 (1998)

Newton v. Merrill, Lynch, Pierce, Fenner & Smith, 135 F.3d 266 (3d Cir. 1998) (en banc), cert.
denied, 525 U.S. 811 (1998)

United States v. Pizza, 141 F.3d 1155 (3d Cir. 1998) (table), cert. denied, 523 U.S. 1112 (1998)
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Laessig v. City of Philadelphia, 141 F.3d 1154 (3d Cir. 1998) (table), cert. denied, 524 U.S. 944
(1998)

Hulmes v. Honda Motor Co., 141 F.3d 1154 (3d Cir. 1998) (table), cert. denied, 525 U.S. 814

(1998)

In re Prudential Ins. Co. of Am. Sales Practice Litig., 133 F.3d 225 (3d Cir. 1998), cert. denied,
525U.S. 817 (1998)

United States v. Briggs, 135 F.3d 767 (3d Cir. 1997) (table), cert. denied, 523 U.S. 1131 (1998)

Shawley v. Kyler, 135 F.3d 766 (3d Cir. 1997) (table), cert. denied, 525 U.S. 834 (1998)

Craw v. Horn, 1998 U.S. App. LEXIS 2514 (3d Cir. 1998), cert. denied, 524 U.S. 931 (1998)

Weissman v. Cohn, Lifland, Perlman, Hermann & Knopf, 133 F.3d 912 (3d Cir. 1997) (table),
cert. denied, 523 U.S. 1122 (1998)

United States v. Johnson, 133 F.3d 911 (3d Cir. 1997) (table), cert. denied, 523 U.S. 1033
(1998)

Messam v. Morton, 133 F.3d 910 (3d Cir. 1997) (table), cert. denied, 523 U.S. 1074 (1998)

Deblase v. Roth, 1997 U.S. App. LEXIS 30238 (3d Cir. 1997) (en banc), cert. denied, 523 U.S.

1083 (1998)

Ryder v. Westinghouse Elec. Corp., 128 F.3d 128 (3d Cir. 1997), cert. denied, 522 U.S. 1116
(1998)

United States v. Pevarnik, 129 F.3d 1257 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1082
(1998)

United States v. Marr, 129 F.3d 1257 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1067 (1998)

Gagliardi v. United States, 129 F.3d 1255 (3d Cir. 1997) (table), cert. denied, 524 U.S. 955
(1998)

Jones v. Bernstein, 129 F.3d 1255 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1135 (1998)

United States v. Green, 129 F.3d 1256 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1067 (1998)

Queen City Pizza v. Domino’s Pizza, 124 F.3d 430 (3d Cir. 1997), cert. denied, 523 U.S. 1059
(1998)

United States v. Williams, 124 F.3d 411 (3d Cir. 1997), cert. denied, 522 U.S. 1051 (1998)

United States v. Igbonwa, 120 F.3d 437, 444-46 (3d Cir. 1997) (dissenting), cert. denied, 522
U.S. 1119 (1998)

United States v. Palma-Ruedas, 121 F.3d 841, 859-865 (3d Cir. 1997) (concurring and
dissenting), cert. granted 524 U.S. 915, and rev’d 526 U.S. 275 (1999)

Smith v. Horn, 120 F.3d 400, 419-26 (3d Cir. 1997) (dissenting), cert. denied, 522 U.S. 1109
(1998)

Benjamin v. EEOC, 124 F.3d 185 (3d Cir. 1997) (table), cert. denied, 522 U.S. 923 (1997)

Duarte v. United States, 124 F.3d 186 (3d Cir. 1997) (table), cert. denied, 522 U.S. 938 (1997)

Griffin v. Lehman, 124 F.3d 187 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1003 (1997)

Tucker v. Bayside State Prison, 124 F.3d 189 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1007
(1998)

United States v. Hawkins, 124 F.3d 189 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1005

(1997)

Delor v. ATX Telecom Servs., 124 ¥.3d 186 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1019
(1997)

United States v. Sanders, 124 F.3d 189 (3d Cir. 1997) (table), cert. denied, 522 U.S. 1006
(1997)
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Clinton County Comm’rs v. EPA, 116 F.3d 1018 (3d Cir. 1997) (en banc), cert. denied, 522
U.S. 1045 (1998)

Alexander v. Whitman, 114 F.3d 1392, 1409 (3d Cir. 1997) (concurring), cert. denied, 522 U.S.
949 (1997)

United States v. Kaczmarski, 114 F.3d 1173 (3d Cir. 1997) (table), cert. denied, 522 U.S. 901
(1997)

United States v. Bell, 113 F.3d 1345 (3d Cir. 1997), cert. denied, 522 U.S. 984 (1997)

United States v. Lewis, 113 F.3d 487 (3d Cir. 1997), cert. denied, 523 U.S. 1108 (1998)

United States v. Powell, 113 F.3d 464 (3d Cir. 1997), cert. denied, 522 U.S. 987 (1997)

Konstantopoulos v. Westvaco Corp., 112 F.3d 710 (3d Cir. 1997), cert. denied, 522 U.S. 1128
(1998)

United States v. Thompson, 1997 U.S. App. LEXIS 33395 (3d Cir. 1997), cert. denied, 522 U.S.
1138 (1998)

United States v. Doe #1, 1997 U.S. App. LEXIS 33409 (3d Cir. 1997), cert. denied, 522 U.S.
1138 (1998)

United States v. Kelly, 116 F.3d 470 (3d Cir. 1997) (table), cert. denied, 522 U.S. 891 (1997)

United States v. Lisk, 114 F.3d 1173 (3d Cir. 1997) (table), cert. denied, 522 U.S. 885 (1997)

Chapman v. Kozakiewicz, 111 F.3d 125 (3d Cir. 1997) (table), cert. denied, 522 U.S. 986
(1997)

Williams v. Stone, 109 F.3d 890 (3d Cir. 1997), cert. denied, 522 U.S. 956 (1997)

Parker v. Wertenberger, 111 F.3d 127 (3d Cir. 1997) (table), cert. denied, 522 U.S. 849 (1997)

Ramos v. Nemetz, 111 F.3d 127 (3d Cir. 1997) (table), cert. denied, 522 U.S. 819 (1997)

Brown v. Am. Motorists Ins. Co., 111 F.3d 125 (3d Cir. 1997) (table), cert. denied, 522 U.S.
950 (1997)

Caterpillar, Inc. v. Int’l Union, United Auto., Aerospace & Agric. Implement Workers of Am.,
107 F.3d 1052, 1066-73 (3d Cir. 1997) (en banc) (dissenting), cert. granted 521 U.S.
1152, and cert. dismissed 523 U.S. 1015 (1998).

Phillips v. Borough of Keyport, 107 F.3d 164, 183-87 (3d Cir. 1997) (en banc) (dissenting), cert.
denied, 522 U.8.932 (1997)

In re Yuhas, 104 F.3d 612 (3d Cir. 1997), cert. denied, 521 U.S. 1105 (1997)

United States v. O’Neal, 107 F.3d 9 (3d Cir. 1997) (table), cert. denied, 520 U.S. 1236 (1997)

United States v. Mathis, 107 F.3d 9 (3d Cir. 1997) (table), cert. denied, 522 U.S. 825 (1997)

Klingensmith v. Roy, 107 F.3d 7 (3d Cir. 1997) (table), cert. denied, 520 U.S. 1278 (1997)

United States v. Goins, 107 F.3d 9 (3d Cir. 1997) (table), cert. denied, 520 U.S. 1235 (1997)

United States v. Rybar, 103 F.3d 273, 286-294 (3d Cir. 1996) (dissenting), cert. denied, 522
U.S. 807 (1997)

United States v. Kennedy, 106 F.3d 387 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1212
(1997)

United States v. Thomas, 103 F.3d 115 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1221
(1997)

Sheridan v. E.I Dupont de Nemours & Co., 100 F.3d 1061, 1078-89 (3d Cir. 1996) (en banc)
(concurring and dissenting), cert. denied, 521 U.S. 1129 (1997)

United States v. Smith, 101 F.3d 693 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1141 (1997)

United States v. Balboa, 101 F.3d 692 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1141 (1997)

United States v. Lopez, 101 F.3d 693 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1138 (1997)

United States v. Gulati, 101 F.3d 693 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1139 (1997)
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United States v. Ebo, 101 F.3d 692 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1130 (1997)

United States v. Dowell, 101F.3d 692 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1083 (1997)

Jae v. Kessler, 101 F.3d 690 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1159 (1997)

United States v. Simpson, 101 F.3d 693 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1019
(1996)

United States v. Zayid, 101 F.3d 694 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1128 (1997)

Sadowski v. NCUA, 100 F.3d 948 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1122 (1997)

United States v. Davidson, 96 F.3d 1435 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1021
(1996)

Russo v. Marut, 96 F.3d 1434 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1117 (1997)

United States v. Williams, 1996 U.S. App. LEXIS 15078 (3d Cir. 1996), cert. denied, 519 U.S.
869 (1996)

Hedden v. AMTRAK, 1996 U.S. App. LEXIS 15066 (3d Cir. 1996), cert. denied, 519 U.S. 930
(1996)

Windley v. Potts Welding & Boiler Repair Co., 96 F.3d 1437 (3d Cir. 1996) (table), cert. denied,
510 U.S. 1078 (1997)

United States v. Salome, 96 F.3d 1436 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1066 (1997)

CNG Transmission Corp. v. Stitt, 96 F.3d 1432 (3d Cir. 1996) (table), cert. denied, 519 U.S.
1112 (1997)

Bronson v. Walker, 96 F.3d 1431 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1067 (1997)

Taxman v. Bd. of Educ., 91 F.3d 1547 (3d Cir. 1996) (en banc), cert. granted 521 U.S. 1117,
and cert. dismissed 522 U.S. 1010 (1997)

United States v. Conley, 92 F.3d 157 (3d Cir. 1996), cert. denied, 520 U.S. 1115 (1997)

In re Cont’l Airlines, 91 F.3d 553, 567-73 (3d Cir. 1996) (en banc) (dissenting), cert. denied,
519 U.S. 1057 (1997)

United States v. Balter, 91 F.3d 427 (3d Cir. 1996), cert. denied, 519 U.S. 1011 (1996)

United States v. Garcia, 92 F.3d 1173 (3d Cir. 1996) (table), cert. denied, 519 U.S. 1011 (3d Cir.
1996)

United States v. Martinez, 92 F.3d 1173 (3d Cir. 1996), cert. denied, 522 U.S. 843 (1997)

United States v. Brady, 88 F.3d 225 (3d Cir. 1996), cert. denied, 519 U.S. 1094 (1997)

Durkin v. Major League Baseball, 85 F.3d 611 (3d Cir. 1996) (table), cert. denied, 519 U.S. 825
(1996)

United States v. Salemo, 91 F.3d 127 (3d Cir. 1996) (table), cert. denied, 519 U.S. 999 (1996)

Dayhoff Inc. v. HJ Heinz Co., 86 F.3d 1287 (3d Cir. 1996), cert. denied, 519 U.S. 1028 (1996)

Rogers v. White, 1996 U.S. App. LEXIS 15045 (3d Cir. 1996), cert. denied, 519 U.S. 874

(1996)

Brooks v. Price, 1996 U.S. App. LEXIS 15041 (3d Cir. 1996), cert. denied, 519 U.S. 905 (1996)

Aaron v. Cunningham, 1996 U.S. App. LEXIS 14980 (3d Cir. 1996), cert. denied, 519 U.S.
1031 (1996)

United States v. Edmonds, 80 F.3d 810, 829-36 (3d Cir. 1996) (en banc) (dissenting), cert.
denied, 519 U.S. 927 (1996)

Miller v. Delaware River Port Auth., 82 F.3d 405 (3d Cir. 1996) (table), cert. denied, 519 U.S.
1095 (1997)

Nestler v. Chatler, 82 F.3d 406 (3d Cir. 1996) (table), cert. denied, 519 U.S. 984 (1996)

Haddock v. Christos, 82 F.3d 405 (3d Cir. 1996) (table), cert. denied, 520 U.S. 1232 (1997)
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United States v. Zhadanov, 82 F.3d 407 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1169
(1996)

Zilich v. Reid, 82 F.3d 408 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1248 (1996)

Kalwaytis v. Preferred Meal Sys., 78 F.3d 117 (3d Cir. 1996), cert. denied, 519 U.S. 819 (1996)

United States v. Nelson, 77 F.3d 465 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1229 (1996)

United States v. Claypool, 77 F.3d 464 (3d Cir. 1996) (table), cerr. denied, 517 U.S. 1149

(1996)

Thompson v. BIC Corp., 77 F.3d 464 (3d Cir. 1996) (table), cert. denied, 519 U.S. 813 (1996)

Armstrong v. Commodity Futures Trading Comm’n, 77 F.3d 461 (3d Cir. 1996) (table), cert.
denied, 517 U.S. 1245 (1996)

United States v. Titus, 77 F.3d 465 (3d Cir. 1996) (table), cert. denied, 516 U.S. 1181 (1996)

Exxon Shipping Co. v. Exxon Seaman’s Union, 73 F.3d 1287 (3d Cir. 1996), cert. denied, 517
U.S. 1251 (1996)

Barbee v. Pa. Dep’t of Corr., 77 F.3d 461 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1226
(1996)

Sutton v. Gibson, 77 F.3d 464 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1191 (1996)

United States v. Jefferson, 77 F.3d 464 (3d Cir. 1996) (table), cert. denied, 519 U.S. 853 (1996)

In re Hinchliffe, 77 F.3d 462 (3d Cir. 1996) (table), cert. denied, 517 U.S. 1209 (1996)

United States v. $184,505.01 in United States Currency, 72 F.3d 1160 (3d Cir. 1995), cert.
denied, 519 U.S. 807 (1996)

In re Penn Cent. Transp. Co., 71 F.3d 1113 (3d Cir. 1995), cert. denied, 517 U.S. 1221 (1996)

Di Lauro v. Ver Strate, 74 F.3d 1226 (3d Cir. 1995) (table), cert. denied, 519 U.S. 864 (1996)

United States v. Terry, 72 F.3d 125 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1158 (1996)

United States v. Casas, 72 F.3d 124 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1148 (1996)

Arce v. Good, 72 F.3d 122 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1132 (1996)

Tamakloe v. United States, 72 F.3d 124 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1127
(1996)

Akech v. United States, 72 F.3d 122 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1125 (1996)

Whitehead v. Upland Mortgages Corp., 1995 Us. App. LEXIS 35877 (3d Cir. 1995), cert.
denied, 516 U.S. 1176 (1996)

Flatiey v. Whitman, 1995 U.S. App. LEXIS 35887 (3d Cir. 1995), cert. denied, 518 U.S. 1019
(1996)

Harvey & Harvey, Inc. v. County of Chester, 68 F.3d 788 (3d Cir. 1995), cert. denied, 516 U.S.
1173 (1996)

Flamer v. Delaware, 68 F.3d 736 (3d Cir. 1995) (en banc), cert. denied, 516 U.S. 1088 (1996)

United States v. Ruffin, 70 F.3d 1258 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1136 (1996)

English v. Mentor Corp., 67 F.3d 477 (3d Cir. 1995), vacated and remanded 518 U.S. 1030
(vacating and remanding for further consideration in light of Medtronic, Inc. v. Lohr, 518
U.S. 470 (1996))

United States v. Kinney, 68 F.3d 458 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1098 (1996)

United States v. Edelson, 68 F.3d 457 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1181 (1996)

Mates v. OSHA, 67 F.3d 291 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1105 (1996)

United States v. Levy, 68 F.3d 458 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1166 (1996)

United States v. Bayron, 67 F.3d 292 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1131 (1996)

Am. Atlas Corp. v. Allegheny County Indus. Dev. Auth., 68 F.3d 456 (3d Cir. 1995), cert.
denied, 516 U.S. 1116 (1996)
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Kuhns v. Meridian Bancorp, 68 F.3d 456 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1114
(1996)

Parry v. Rosemeyer, 64 F.3d 110 (3d Cir. 1995), cert. denied, 516 U.S. 1058 (1996)

United States v. McLeggan, 66 F.3d 313 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1062
(1996)

United States v. Battiste, 66 F.3d 313 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1032 (1995)

United States v. Rashid, 66 F.3d 314 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1121 (1996)

Moore v. Vaughn, 66 F.3d 311 (3d Cir. 1995) (table), cert. denied, 516 U.S. 949 (1995)

United States v. McIntyre, 66 F.3d 313 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1199
(1996)

United States v. Woods, 66 F.3d 314 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1031 (1996)

United States v. Bernas, 66 F.3d 313 (3d Cir. 1995) (table), cert. denied, 516 U.S. 999 (1995)

United States v. Salemo, 61 F.3d 214, 222-24 (3d Cir. 1995) (concurring), cert. denied, 516 U.S.
1001 (1995)

Elizabeth Blackwell Health Ctr. for Women v. Knoll, 61 F.3d 170 (3d Cir. 1995), cert. denied,
516 U.S. 1093 (1996)

Homar v. Gilbert, 89 F.3d 1009, 1023-31 (3d Cir. 1995) (concurring and dissenting), cert.
granted 519 U.S. 1052, and rev’d 520 U.S. 924 (1997)

Jamhoury v. Matheis, 65 F.3d 162 (3d Cir. 1995) (table), motion denied 516 U.S. 1109 (1996)

United States v. Holt, 61 F.3d 897 (3d Cir. 1995) (table), cert. denied, 516 U.S. 898 (1995)

Hinds v. United Parcel Serv., 61 F.3d 894 (3d Cir. 1995), cert. denied, 516 U.S. 1078 (1996)

Resolution Trust Corp. v. Cityfed Fin. Cotp., 57 F.3d 1231 (3d Cir. 1995), cert. granted 517 U.S.
1133 (1996), and vacated and remanded 519 U.S. 213 (1997)

Rauser v. Beard, 61 F.3d 896 (3d Cir. 1995) (table), cert. denied, 516 U.S. 883 (1995)

Osborne v. Montgomery Eng’g Co., 60 F.3d 816 (3d Cir. 1995) (table), cert. denied, 516 U.S.
905 (1995)

Christy v. Pa. Tpk. Comm’n, 54 F.3d 1140 (3d Cir. 1995), cert. denied, 516 U.S. 932 (1995)

United States v. Gonzalez, 60 F.3d 818 (3d Cir. 1995) (table), cert. denied, 516 U.S. 902 (1995)

United States v. Salb, 60 F.3d 819 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1118 (1996)

Van Belle v. Atl. Equip. Eng’rs, 60 F.3d 819 (3d Cir. 1995) (table), cert. denied, 516 U.S. 1079
(1996)

Baijnath v. Attorney Gen., 60 F.3d 813 (3d Cir. 1995) (table), cert. denied, 517 U.S. 1141

(1996)

United States v. Stewart, 54 F.3d 771 (3d Cir. 1995) (table), cert. denied, 516 U.S. 899 (1995)

DeMauro v. Coldwell Banker & Co., 54 F.3d 767 (3d Cir. 1995) (table), cert. denied, 516 U.S.
978 (1995)

In re GMC Pick-up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768 (3d Cir. 1995), cert. denied,
516 U.S. 824 (1995)

Johnson v. Love, 54 F.3d 768 (3d Cir. 1995) (table), cert. denied, 516 U.S. 884 (1995)

Giles v. Vaughn, 52 F.3d 314 (3d Cir. 1995) (table), cert. denied, 516 U.S. 855 (1995)

Olszewski v. Am. Tel. & Tel. Co., 52 F.3d 316 (3d Cir. 1995) (table), cert. denied, 516 U.S. 906
(1995)

United States v. Skandier, 52 F.3d 319 (3d Cir. 1995) (table), cert. denied, 516 U.S. 854 (1995)

United States v. Johnson, 52 F.3d 318 (3d Cir. 1995) (table), cert. denied, 516 U.S. 857 (1995)

United States v. Murcer, 52 F.3d 318 (3d Cir. 1995) (table), cert. denied, 516 U.S. 899 (1995)
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Tabas v. Tabas, 47 F.3d 1280, 1302 (3d Cir. 1995) (en banc) (concurring), cert. denied, 515
U.S. 1118 (1993)

United States v. Troublefield, 1995 U.S. App. LEXIS 5013 (3d Cir. 1995), cert. denied, 516
U.S. 900 (1995) .

United States v. McCune, 47 F.3d 1162 (3d Cir. 1995) (table), cert. denied, 514 U.S. 1135
(1995)

Fisher Bros. Sales, Inc. v. United States, 46 F.3d 279 (3d Cir. 1995) (en banc), cert. denied, 516
U.S. 806 (1995)

United States v. Devon, 47 F.3d 1162 (3d Cir. 1995) (table), cert. denied, 514 U.S. 1135 (19935)

United States v. Thompson, 47 F.3d 1162 (3d Cir. 1995) (table), cert. denied, 516 U.S. 877
(1995)

United States v. Zehrbach, 47 F.3d 1252 (3d Cir. 1995) (en banc), cert. denied, 514 U.S. 1067
(1995)

United States v. Educ. Dev. Network Corp., 47 F.3d 1162 (3d Cir. 1995) (table), cert. denied,
516 U.S. 818 (1995)

United States v. Jacobs, 44 F.3d 1219 (3d Cir. 1995), cert. denied, 514 U.S. 1101 (3d Cir. 1995)

United States v. Renfroe, 46 F.3d 1120 (3d Cir. 1994) (table), cert. denied, 515 U.S. 1166

(1995)

Bivolcic v. United States, 46 F.3d 1115 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1075

(1995)

United States v. Courtney, 46 F.3d 1119 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1174
(1995)

United States v. Washington, 46 F.3d 1120 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1057
(1995)

Moretti v. Dinice, 46 F.3d 1117 (3d Cir. 1994) (table), cert. denied, 515 U.S. 1143 (1994)

United States v. Isenburg, 43 F.3d 1463 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1044
(1995)

Adams v. Melnick/Nickel, 43 F.3d 1460 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1177
(1995)

Moretti v. New Jersey, 43 F.3d 1462 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1066 (1995)

United States v. Jackson, 43 F.3d 1463 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1031

(1995)

United States v. Lombardo, 43 F.3d 1463 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1029
(1995)

United States v. Brennan, 43 F.3d 1463 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1029
(1995)

United States v. Michaels, 43 F.3d 1463 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1029
(1995)

Basheer v. Stepanik, 43 F.3d 1460 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1170 (1995)

W. Virginia State Dep’t of Tax & Rev. v. IRS, 37 F.3d 982 (3d Cir. 1994), cert. denied, 514
U.S. 1082 (2005)

United States v. Tabas, 39 F.3d 1173 (3d Cir. 1994) (table), cert. denied, 516 U.S. 973 (1995)

Kviatovsky v. Temple Univ., 39 F.3d 1170 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1113
(1995)

United States v. Seligsohn, 39 F.3d 1173 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1170
(1995)
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United States v. Seligsohn, 39 F.3d 1172 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1119
(1995)

United States v. Beil, 39 F.3d 1171 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1132 (1995)

United States v. Lowery, 39 F.3d 1172 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1196 (1995)

Wakefield v. Egles, 39 F.3d 1173 (3d Cir. 1994) (table), cerr. denied, 513 U.S. 1087 (1995)

Webber v. County of Franklin, 37 F.3d 1491 (3d Cir. 1994) (table), cert. denied, 513 U.S. 950
(1994)

St. Francis Med. Ctr. v. Shalala, 32 F.3d 805 (3d Cir. 1994), cert. denied, 514 U.S. 1016 (1995)

United States v. Burke, 31 F.3d 1174 (3d Cir. 1994) (table), cerr. denied, 513 U.S. 1110 (1995)

George v. Bethlehem Steel Corp., 31 F.3d 1171 (3d Cir. 1994) (table), cert. denied, 513 U.S.
1043 (1994)

United States v. Rosebar, 31 F.3d 1175 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1006
(1994)

Robinson v. Aronio, 27 F.3d 877 (3d Cir. 1994), vacated and remanded 513 U.S. 1186 (1995)
(vacating and remanding for further consideration in light of O’Neal v. McAninch, 513
U.S. 432 (1995))

United States v. McDade, 28 F.3d 283 (3d Cir. 1994), cert. denied, 514 U.S. 1003 (1995)

United States v. Ramsey, 30 F.3d 1489 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1026

(1994)

Twiggs v. Vaughn, 27 F.3d 559 (3d Cir. 1994) (table), cert. denied, 513 U.S. 937 (1994)

United States v. Copple, 24 F.3d 535 (3d Cir. 1994), cert. denied, 513 U.S. 989 (1994)

United States v. Lynch, 27 F.3d 559 (3d Cir. 1994) (table), cert. denied, 513 U.S. 838 (1994)

Se. Pa. Transp. Auth. v. Pa. Pub. Util. Comm’n, 27 F.3d 558 (3d Cir. 1994) (table), cert. denied,
513 U.S. 928 (1994)

Virgin Islands v. Greer, 27 F.3d 556 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1065 (1994)

Virgin Islands v. Duberry, 27 F.3d 556 (3d Cir. 1994) (table), cert. denied, 513 U.S. 953 (1994)

Virgin Islands v. Gonzalez, 27 F.3d 556 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1065
(1994)

Kennedy v. Zimmerman, 26 F.3d 122 (3d Cir. 1994) (table), cert. denied, 513 U.S. 897 (1994)

United States v. Chapple, 22 F.3d 304 (3d Cir. 1994) (table), cert. denied, 513 U.S. 861 (1994)

Johnson v. Rosenmeyer, 22 F.3d 301 (3d Cir. 1994), cert. denied, 513 U.S. 977 (1994)

Auriti v. Segal, 1994 U.S. App. LEXIS 9816 (3d Cir. 1994), cert. denied, 513 U.S. 825 (1994)

Nyenekor v. Boston, 22 F.3d 303 (3d Cir. 1994) (table), cert. denied, 514 U.S. 1038 (1994)

Pemberthy v. Beyer, 19 F.3d 857 (3d Cir. 1994), cert. denied, 513 U.S. 969 (1994)

Matthews v. Pineo, 19 F.3d 121 (3d Cir. 1994), cert. denied, 513 U.8. 820 (1994)

United States v. Baines, 22 F.3d 303 (3d Cir. 1994) (table), cert. denied, 513 U.S. 852 (1994)

United States v. Schindler, 22 F.3d 304 (3d Cir. 1994) (table), cert. denied, 513 U.S. 852 (1994)

United States v. Garrison, 22 F.3d 304 (3d Cir. 1994) (table), cert. denied, 513 U.S. 851 (1994)

United States v. Hayes, 22 ¥.3d 304 (3d Cir. 1994) (table), cert. denied, 513 U.S. 877 (1994)

Dooley v. Morgan, 1994 U.S. App. LEXIS 9831 (3d Cir. 1994), cert. denied, 513 U.S. 846
(1994)

United States v. Carper, 22 F.3d 303 (3d Cir. 1994) (table), cert. denied, 513 U.S. 1084 (1995)

United States v. Backstrom, 19 F.3d 644 (3d Cir. 1994) (table), cert. denied, 512 U.S. 1225
(1994)

Rodenbaugh v. Singer, 17 F.3d 1431 (3d Cir. 1994) (table), cert. denied, 513 U.S. 858 (1994)
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Macario v. Pratt & Whitney Can., 17 F.3d 1430 (3d Cir. 1994), cert. denied, 513 U.S. 915
(1994)

United States v. Carroll, 17 F.3d 1431 (3d Cir. 1994) (table), cert. denied, 513 U.S. 829 (1994)

United States v. Snitkin, 17 F.3d 1432 (3d Cir. 1994) (table), cert. denied, 511 U.S. 1097 (1994)

In re Tex. E. Transmission Corp. PCB Contamination Ins. Coverage Litig., 15 F.3d 1230, 1244-
49 (3d Cir. 1994) (dissenting), cert. denied, 53 U.S. 915 (1994)

United States v. Correll, 16 F.3d 405 (3d Cir. 1993) (table), cert. denied, 511 U.S. 1011 (1994)

Brooks v. McCausland, 14 F.3d 46 (3d Cir. 1993) (table), cert. denied, 512 U.S. 1240 (1994)

United States v. Stiver, 9 F.3d 298 (3d Cir. 1993), cert. denied, 510 U.S. 1136 (1994)

Rodenbaugh v. Gerson, 14 F.3d 49 (3d Cir. 1993) (table), cert. denied, 512 U.S. 1210 (1994)

Kodak v. Comm’r, 14 F.3d 47 (3d Cir. 1993) (table), cert. denied, 512 U.S. 1238 (1994)

Purificato v. Comm’r, 9 F.3d 290 (3d Cir. 1993), cert. denied, 511 U.S. 1018 (1994)

United States v. Fisher, 10 F.3d 115 (3d Cir. 1993), cert. denied, 512 U.S. 1238 (1994)

United States v. DeRewal, 10 F.3d 100 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994)

Cain v. Darby Borough, 7 F.3d 377, 383-84 (3d Cir. 1993) (en banc) (joining the partial dissent
of Greenberg, 1.), cert. denied, 510 U.S. 1195 (1994)

In re Donald J. Trump Casino Sec. Litig., 7 F.3d 357 (3d Cir. 1993), cert. denied, 510 U.S. 1178
(1994)

Shoop v. Dauphin County, 9 F.3d 1541 (3d Cir. 1993) (table), cert. denied, 511 U.S. 1088
(1994)

United States v. Cianca, 9 F.3d 1541 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1002 (1993)

United States v. Chew, 9 F.3d 1541 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1169 (1994)

United States v. Bowers, 9 F.3d 1541 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1133 (1994)

United States v. Fields, 8 F.3d 813 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1079 (1994)

United States v. Perales, 8 F.3d 814 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1128 (1994)

United States v. Avila, 8 F.3d 813 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1100 (1994)

Gillis v. Hoechst Celanese Corp., 4 F.3d 1137, 1149-51 (3d Cir. 1993) (concurring), cert. denied,
511 U.S. 1031 (1994)

Cardwell v. United States, 6 F.3d 778 (3d Cir. 1993) (table), cert. denied, 511 U.S. 1051 (1994)

United States v. Arnold, 6 F.3d 780 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1062 (1994)

Dunn v. HOVIC, 1 F.3d 1371, 1391-94 (3d Cir. 1993) (en banc), cert. denied, 510 U.S. 1031
(1993)

United States v. Frost, 999 F.2d 737 (3d Cir. 1993), cert. denied, 510 U.S. 1001 (1993)

Ticor Title Ins. Co. v. FTC, 998 F.2d 1129, 1141-43 (3d Cir. 1993) (dissenting), cert. denied,
510 U.S. 1190 (1993)

United States v. Yeager, 5 F.3d 1492 (3d Cir. 1993) (table), cert. denied, 510 U.S. 956 (1993)

United States v. Hernandez, 5 F.3d 1491 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1136
(1994)

McManus v. Hous. Auth., 5 F.3d 1489 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1119 (1994)

Goldberg v. Cleveland Clinic, 5 F.3d 1489 (3d Cir. 1993) (table), cert. denied, 510 U.S. 998
(1993)

Collier v. Marshall, Dennehey, Warner, Coleman & Goggin, 998 F.2d 1002 (3d Cir. 1993)
(table), cert. denied, 510 U.S. 977 (1993)

Willis v. Rison, 998 F.2d 1007 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1001 (1993)

Commonwealth Office of Budget v. Dep’t of Health & Human Servs., 996 F.2d 1505 (3d Cir.
1993), cert. denied, 510 U.S. 1010 (1993)
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Byrd v. Cubbage, 998 F.2d 1002 (3d Cir. 1993) (table), cert. denied, 510 U.S. 982 (1993)

United States v. Gonzalez, 998 F.2d 1005 (3d Cir. 1993) (table), cert. denied, 510 U.S. 936
(1993)

United States v. Bohn, 998 F.2d 1005 (3d Cir. 1993) (table), cert. denied, 510 U.S. 956 (1993)

United States v. Torres, 995 F.2d 220 (3d Cir. 1993) (table), cert. denied, 510 U.S. 925 (1993)

Smith v. Lower Merion Twp., 995 F.2d 219 (3d Cir. 1993) (table), cert. denied, 510 U.S. 947
(1993)

United States v. 3201 Caughey Rd., 995 F.2d 219 (3d Cir. 1993) (table), cert. denied, 510 U.S.
950 (1993)

Bronson v. Zimmerman, 995 F.2d 216 (3d Cir. 1993) (table), cert. denied, 510 U.S. 970 (1993)

Fisher v. Rutgers State Univ., 510 U.S. 1042 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1042
(1994)

Specter v. Garrett, 995 F.2d 404, 411-14 (3d Cir. 1993) (dissenting), cert. granted 510 U.S. 930
andrev'd511 U.S. 462 (1994) :

Kim v. Sec’y of Labor, 995 F.2d 217 (3d Cir. 1993) (table), cert. denied, 510 U.S. 1053 (1994)

Akins v. Cotton, 995 F.2d 215 (3d Cir. 1993) (table), cert. denied, 510 U.S. 981 (1993)

Murray v. Vaughn, 1993 U.S. App. LEXIS 14343 (3d Cir. 1993), cert. denied, 510 U.S. 893
(1993)

Richardson v. United States Dep’t of Health & Human Servs., 993 F.2d 878 (3d Cir. 1993)
(table), cert. denied, 511 U.S. 1033 (1994)

Clowes v. Allegheny Valley Hosp., 991 F.2d 1159 (3d Cir. 1993), cert. denied, 510 U.S. 964
(1993)

Thomas Jefferson Univ. v. Shalala, 993 F.2d 879 (3d Cir. 1993) (table), cert. denied, 510 U.S.
1039 (1994)

United States v. Arnold, 993 F.2d 879 (3d Cir. 1993) (table), cert. denied, 510 U.S. 979 (1993)

Resolution Trust Corp. v. Beck, 993 F.2d 878 (3d Cir. 1993) (table), cert. denied, 510 U.S. 865
(1993)

United States v. Boozer, 993 F.2d 879 (3d Cir. 1993) (table), cert. denied, 510 U.S. 884 (1993)

United States v. Heflin, 993 F.2d 879 (3d Cir. 1993) (table), cert. denied, 509 U.S. 911 (1993)

Williams v. Lehigh Valley Carpenters Union, 993 F.2d 880 (3d Cir. 1993) (table), cert. denied,
510 U.S. 873 (1993)

United States v. Vereb, 993 F.2d 880 (3d Cir. 1993) (table), cert. denied, 510 U.S. 870 (1993)

Hunt v. Beyer, 993 F.2d 877 (3d Cir. 1993) (table), cert. denied, 510 U.S. 979 (1993)

Plymouth Healthcare Sys. Inc. v. Keystone Health Plan E., Inc., 993 F.2d 878 (3d Cir. 1993)
(table), cert. denied, 510 U.S. 863 (1993)

United States v. Lincoln, 1993 U.S. App. LEXIS 11863 (3d Cir. 1993), cert. denied, 510 U.S.
863 (1993)

United States v. Diamond, 993 F.2d 879 (3d Cir. 1993) (table), cert. denied, 509 U.S. 932
(1993)

Legacy, Ltd. v. Channel Home Ctrs., 989 F.2d 682 (3d Cir. 1993), cert. denied, 510 U.S. 865

(1993)

Dailey v. Nat’l Hockey League, 987 F.2d 172, 179-80 (3d Cir. 1993) (dissenting), cert. denied,
510 U.S. 816 (1993)

Coca-Cola Bottling Co. v. Coca-Cola Co., 988 F.2d 414 (3d Cir. 1993), cert. denied, 510 U.S.
908 (1993)

United States v. Chapple, 985 F.2d 729 (3d Cir. 1993), cert. denied, 508 U.S. 980 (1993)

>
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Sullivan v. Love, 989 F.2d 489 (3d Cir. 1993), cert. denied, 510 U.S. 832 (1993)

Johnson v. United States, 989 F.2d 489 (3d Cir. 1993) (table), cert. denied, 508 U.S. 980 (1993)

United States v. Tantalo, 986 F.2d 1410 (3d Cir. 1993), cert. denied, 509 U.S. 908 (1993)

Aliota v. Graham, 984 F.2d 1350 (3d Cir. 1993), cert. denied, 510 U.S. 817 (1993)

Browne v. Maze, 986 F.2d 1408 (3d Cir. 1993) (table), cert. denied, 510 U.S. 840 (1993)

Ramseur v. Beyer, 983 F.2d 1215, 1239-46 (3d Cir. 1993) (en banc) (concurring and joining the
concurrence of Greenberg, J.), cert. denied, 508 U.S. 947 (1993)

United States v. Dixon, 982 F.2d 116 (3d Cir. 1992), cert. denied, 508 U.S. 921 (1993)

United States v. Beveridge, 983 F.2d 1052 (3d Cir. 1992) (table), cert. denied, 508 U.S. 975
(1993)

Pub. Interest Research Group, Inc. v. Magnesium Elektron, Inc., 983 F.2d 1052 (3d Cir. 1992)
(table), cert. denied, 508 U.S. 946 (1993)

Hickey v. Ballingall, 981 F.2d 1247 (3d Cir. 1992) (table), cert. denied, 508 U.S. 981 (1993)

United States v. Frazier, 981 F.2d 92 (3d Cir. 1992) (table), cert. denied, 507 U.S. 1010 (1993)

Rodolico v. Rauch, 981 F.2d 1248 (3d Cir. 1992) (table), cert. denied, 507 U.S. 1021 (1993)

Gackenbach v. Uniroyal, Inc., 980 F.2d 723 (3d Cir. 1992) (table), cert. denied, 507 U.S. 1019
(1993)

Int’l Raw Materials v. Stauffer Chem Co., 978 F.2d 1318 (3d Cir. 1992), cert. denied, 507 U.S.
988 (1993)

Guy v. Westmoreland County Sheriff’s Dep’t, 977 F.2d 568 (3d Cir. 1992) (table), cert. denied,
507 U.S. 926 (1993)

Kurz v. Mairone, 977 F.2d 568 (3d Cir. 1992) (table), cert. denied, 508 U.S. 912 (1993)

ALM Corp. v. EPA, 974 F.2d 380 (3d Cir. 1992), cert. denied, 507 U.S. 972 (1993)

Terry v. Petsock, 974 F.2d 372 (3d Cir. 1992), cert. denied, 507 U.S. 940 (1993)

Sabb v. United States, 975 F.2d 1551 (3d Cir. 1992) (table), cert. denied, 506 U.S. 990 (1992)

United States v. Stepoli, 975 F.2d 1552 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1068
(1993)

Chauffeurs, Teamsters & Helpers Local 776 v. NLRB, 973 F.2d 230 (3d Cir. 1992), cert. denied,
507 U.S. 959 (1993)

In re Extradition of Duncan, 975 F.2d 1549 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1066
(1993)

United States v. MacFarlane, 975 F.2d 1552 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1062
(1993)

D.R. v. Middle Bucks Area Vocational Technical Sch., 972 F.2d 1364 (3d Cir. 1992) (en banc),
cert. denied, 506 U.S. 1079 (1993)

United States v. Wallace, 975 F.2d 1552 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1027
(1992)

United States v. Polan, 970 F.2d 1280 (3d Cir. 1992), cert. denied, 507 U.S. 953 (1993)

Williams v. United States, 972 F.2d 1335 (3d Cir. 1992) (table), cert. denied, 506 U.S. 894
(1992)

Nicholson v. Hawk, 972 F.2d 1332 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1037 (1992)

Barber v. Horsey, 972 F.2d 1330 (3d Cir. 1992) (table), cert. denied, 507 U.S. 916 (1993)

Elkin v. Fauver, 969 F.2d 48 (3d Cir. 1992), cert. denied, 506 U.S. 977 (1992)

United States v. Gray, 972 F.2d 1333 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1057 (1993)

United States v. Jones, 972 F.2d 1333 (3d Cir. 1992) (table), cert. denied, 506 U.S. 964 (1992)
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1975 Salaried Ret. Plan for Eligible Employees of Crucible, Inc. v. Nobers, 968 F.2d 401 (3d
Cir. 1992), cert. denied, 506 U.S. 1086 (1993)

Geschwendt v. Ryan, 967 F.2d 877 (3d Cir. 1992) (en banc), cert. denied, 506 U.S. 977 (1992)

Blair v. United States, 970 F.2d 900 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1007 (1992)

United States v. Salandra, 968 F.2d 15 (3d Cir. 1992) (table), cert. denied, 506 U.S. 902 (1992)

Mazur v. Merck & Co., 964 F.2d 1348 (3d Cir. 1992), cert. denied, 506 U.S. 974 (1992)

United States v. Palmer, 968 F.2d 15 (3d Cir. 1992) (table), cert. denied, 506 U.S. 875 (1992)

United States v. Maker, 968 F.2d 15 (3d Cir. 1992) (table), cert. denied, 506 U.S. 900 (1992)

United States v. Morris, 968 F.2d 15 (3d Cir. 1992) (table), cert. denied, 506 U.S. 895 (1992)

United States v. Wilson, 968 F.2d 15 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1006 (1992)

Tigg Corp. v. Dow Corning Corp., 962 F.2d 1119 (3d Cir. 1992), petition for cert. dismissed 506
U.S. 1042 (1993)

Mierzejewski v. Fauver, 961 F.2d 1568 (3d Cir. 1992) (table), cert. denied, 506 U.S. 889 (1992)

Festa v. New Jersey Bd. of Pub. Utils., 961 F.2d 1566 (3d Cir. 1992) (table), cert. denied, 506
U.S. 916 (1992)

Blake v. Kaplan, 961 F.2d 1566 (3d Cir. 1992) (table), cert. denied, 506 U.S. 869 (1992)

Niyogi v. Equibank, 961 F.2d 1568 (3d Cir. 1992) (table), cert. denied, 506 U.S. 1034 (1992)

Specter v. Garrett, 971 F.2d 936, 956-61 (3d Cir. 1992) (concurring and dissenting), vacated and
remanded 506 U.S. 969 (1992) (vacating and remanding for further consideration in light
of Frankin v. Massachusetts, 505 U.S. 788 (1992))

Town Sound & Custom Tops, Inc. v. Chrysler Motor Corp., 959 F.2d 468 (3d Cir. 1992) (en
banc), cert. denied, 506 U.S. 868 (1992)

Rock v. Zimmerman, 959 F.2d 1237 (3d Cir. 1992) {en banc) (joining except as to Part III), cerz.
denied, 505 U.S. 1222 (1992)

Caldwell v. Tom Mistick & Sons, 961 F.2d 207 (3d Cir. 1992) (table), cert. denied, 506 U.S.
849 (1992)

Clarke v. DRX, Inc., 961 F.2d 207 (3d Cir. 1992) (table), cert. denied, 506 U.S. 872 (1992)

Impounded, 961 F.2d 209 (3d Cir. 1992) (table), cert. denied, 506 U.S. 998 (1992)

Reese v. Love, 958 F.2d 364 (3d Cir. 1992) (table), cert. denied, 505 U.S. 1224 (1992)

Prostko v. Rand, 958 F.2d 364 (3d Cir. 1992) (table), cert. denied, 506 U.S. 865 (1992)

Dunn v. Marco, 953 F.2d 1379 (3d Cir. 1992) (table), cert. denied, 506 U.S. 832 (1992)

Huffsmith v. Wyoming County Prison Bd. 953 F.2d 1380 (3d Cir. 1992) (table), motion denied
504 U.S. 907 (1992)

Bolden v. Se. Pa.. Transp. Auth., 953 F.2d 807 (3d Cir. 1991) (en banc), cert. denied, 504 U.S.
943 (1992)

United States v. Bendetto, 952 F.2d 1394 (3d Cir. 1991) (table), cert. denied, 504 U.S. 929
(1992)

Gaydos v. Gaydos, 952 F.3d 1392 (3d Cir. 1991) (table), cert. denied, 505 U.S. 1225 (1992)

Williams v. Fauver, 952 F.2d 1395 (3d Cir. 1991) (table), cert. denied, 505 U.S. 1208 (1992)

Burkett v. Fulcomer, 951 F.2d 1431, 1449 (3d Cir. 1991) (dissenting), cert. denied, 505 U.S.
1229 (1992)

Urdenis v. Thermal Indus., Inc., 952 F.2d 1394 (3d Cir. 1991) (table), cert. denied, 504 U.S. 987
(1992)

United States v. Audinot, 952 F.2d 1394 (3d Cir. 1991) (table), cert. denied, 503 U.S. 995

(1992)
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Balsamo v. Mazurkiewicz, 952 F.2d 1391 (3d Cir. 1992) (table), cert. denied, 503 U.S. 993
(1992)

Shriver v. GAF Corp., 950 F.2d 723 (3d Cir. 1991) (table), cert. denied, 503 U.S. 987 (1992)

United States v. Anderson, 947 F.2d 937 (3d Cir. 1991) (table), cert. denied, 503 U.S. 923
(1992)

United States v. McGeary, 947 F.2d 938 (3d Cir. 1991) (table), cert. denied, 504 U.S. 958
(1992)

Planned Parenthood v. Casey, 947 F.2d 682, 719-27 (3d Cir. 1991) (concurring and dissenting),
cert. granted 502 U.S. 1056, and rev'd in part 505 U.S. 833 (1992)

Goos v. Comm’r, 947 F.2d 935 (3d Cir. 1991) (table), cert. denied, 503 U.S. 940 (1992)

United States v. Netelkos, 947 F.2d 938 (3d Cir. 1991) (table), cert. denied, 503 U.S. 908 (1992)

Kramer v. Thompson, 947 F.2d 666 (3d Cir. 1992) (table), cert. denied, 504 U.S. 940 (1992)

United States v. Ferguson, 945 F.2d 396 (3d Cir. 1992) (table), cert. denied, 503 U.S. 946

(1992)

Saleem v. 3-M Co., 1991 U.S. App. LEXIS 24536 (3d Cir. 1991), cert. denied, 502 U.S. 1124
(1992)

Zilich v. Nichols, 945 F.2d 397 (3d Cir. 1991) (table), cert. denied, 502 U.S. 1063 (1992)

United States v. Vereb, 944 F.2d 899 (3d Cir. 1992) (table), cert. denied, 502 U.S. 990 and 502
U.S. 992 (1991)

Prinski v. Termar Nav. Co., 944 F.2d 898 (3d Cir. 1991) (table), cers. denied, 502 U.S. 1120
(1992)

Eidukonis v. Se. Pa. Transp. Auth., 944 F.2d 896 (3d Cir. 1991) (table), cert. denied, 502 U.S.
1034 (1992)

Temple Univ. v. White, 941 F.2d 201 (3d Cir. 1991), cert. denied, 502 U.S. 1032 (1992)

United States v. Werme, 939 F.2d 108 (3d Cir. 1991), cert. denied, 502 U.S. 1092 (1992)

Coombs v. Baldwin, 941 F.2d 1200 (3d Cir. 1991) (table), cert. denied, 502 U.S. 1077 (1992)

United States v. DiLoreto, 941 F.2d 1203 (3d Cir. 1991) (table), cert. denied, 502 U.S. 973
(1991)

Taylor v. Freeland & Kronz, 938 F.2d 420 (3d Cir. 1991), cert. granted 502 U.S. 976, and aff’d
503 U.S. 638 (1992)

Osei-Afriyie v. Med. Coll., 937 F.2d 876 (3d Cir. 1991), motion denied 502 U.S. 979 (1991)

United States v. Van Tassel, 937 F.2d 600 (3d Cir. 1991), cert. denied, 502 U.S. 1015 (1991)

Colgan v. Fisher Scientific Co., 935 F.2d 1407 (3d Cir. 1991), cert. denied, 502 U.S. 941 (1991)

United States v. Plair, 937 F.2d 600 (3d Cir. 1991) (table), cert. denied, 502 U.S. 949 (1991)

Hodges v. Rafferty, 937 F.2d 597 (3d Cir. 1991), cert. denied, 502 U.S. 990 (1991)

Purvin v. Bergens, 935 F.2d 1282 (3d Cir. 1991) (table), cert. denied, 502 U.S. 890 (3d Cir.
1991)

United States v. Recalde, 935 F.2d 1283 (3d Cir. 1991) (table), cert. denied, 502 U.S. 893
(1991)

United States v. Montilla-Davilla, 935 F.2d 1283 (3d Cir. 1991) (table), cert. denied, 502 U.S.
958 (1991)

Inst. for Scientific Info., Inc. v. Gordon & Breach, Sci. Pub., Inc., 931 F.2d 1002 (3d Cir. 1991),
cert. denied, 502 U.S. 909 (1991)

United States v. Berkery, 932 F.2d 961 (3d Cir. 1991) (table), cert. denied, 502 U.S. 8§94 (1991)

Ford Motor Co. v. Summit Motor Prods., Inc., 930 F.2d 277 (3d Cir. 1991), cert. denied, 502
U.S. 939 (1991)
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United States v. Soberon, 929 F.2d 935 (3d Cir. 1991) cert. denied, 502 U.S. 818 (1991)

United States v. Shoupe, 929 F.2d 116 (3d Cir. 1991), cert. denied, 502 U.S. 943 (1991)

Matute v. Procoast Navigation, Ltd., 928 F.2d 627 (3d Cir. 1991), cert. denied, 502 U.S. 919
(1991)

Harner v. Moore, 931 F.2d 50 (3d Cir. 1991) (table), cert. denied, 502 U.S. 819 (1991)

United States v. Lytle, 931 F.2d 52 (3d Cir. 1991) (table), cert. denied, 501 U.S. 1211 (1991)

Kehr Packages v. Fidelcor, Inc., 926 F.2d 1406, 1419-23 (3d Cir. 1991) (concurring and
dissenting), cert. denied, 501 U.S. 1222 (1991)

United States v. Thomas, 931 F.2d 52 (3d Cir. 1991) (table), cert. denied, 502 U.S. 840 (1991)

Gridley v. Cleveland Pneumatic Co., 924 F.2d 1310 (3d Cir. 1991), cert. denied, 501 U.S. 1232
(1991)

United States v. Barnes, 925 F.2d 420 (3d Cir. 1991) (table), cert. denied, 501 U.S. 1208 (1991)

King v. Zimmerman, 925 F.2d 417 (3d Cir. 1991) (table), cert. denied, 502 U.S. 828 (1991)

Bhaya v. Westinghouse Elec. Corp., 922 F.2d 184 (3d Cir. 1990), cert. denied, 501 U.S. 1217
(1991)

Coleman v. Dunbarton Oaks Apts., 922 F.2d 830 (3d Cir. 1990) (table), cert. denied, 500 U.S.
923 (1991)

United States v. Wright, 921 F.2d 42 (3d Cir. 1990), cert. denied, 501 U.S. 1207 (1991)

Davis v. Beard, 922 F.2d 830 (3d Cir. 1990) (table), cert. denied, 500 U.S. 907 (1991)

Auger v. Teneyck, 919 F.2d 730 (3d Cir. 1990) (table), cert. denied, 502 U.S. 809 (1991)

Muhammad v. Newark Bd. of Educ., 919 F.2d 731 (3d Cir. 1990) (1able), cert. denied, 499 U.S.
928 (1991)

United States v. Snead, 919 F.2d 732 (3d Cir. 1990) (table), cert. denied, 499 U.S. 982 (1991)

Morris v. Puleo, 919 F.2d 731 (3d Cir. 1990) (table), cert. denied, 499 U.S. 928 (1991)

Estate of Ramos v. York, 919 F.2d 730 (3d Cir. 1990) (table), cert. denied, 501 U.S. 1235
(1991)

United States v. Jacobs, 919 F.2d 10 (3d Cir. 1990), cert. denied, 499 U.S. 930 (1991)

United States v. Azar, 919 F.2d 732 (3d Cir. 1990) (table), cert. denied, 499 U.S. 981 (1991)

Thomas v. New Jersey, 919 F.2d 137 (3d Cir. 1990) (table), cert. denied, 499 U.S. 964 (1991)

Harrison v. Beyer, 919 F.2d 135 (3d Cir. 1990) (table), cert. denied, 499 U.S. 980 (1991)

United States v. Pierce, 919 F.2d 138 (3d Cir. 1990) (table), cert. denied, 498 U.S. 1108 (1991)

Powell v. Owens, 919 F.2d 136 (3d Cir. 1990) (table), cert. denied, 498 U.S. 1096 (1991)

Posey v. United States Army, 915 F.2d 1561 (3d Cir. 1990) (table), cert. denied, 498 U.S. 1122
(1991)

Boyer v. Snap-On Tools, Corp., 913 F.2d 108 (3d Cir. 1990), cert. denied, 498 U.S. 1085 (1991)

James v. Dropsie Coll., 914 F.2d 243 (3d Cir. 1990) (table), cert. denied, 499 U.S. 938 (1991)

Dodson v. Pennsylvania, 914 F.2d 242 (3d Cir. 1990) (table), cert. denied, 498 U.S. 107} (1991)

United States v. Ramos, 914 F.2d 245 (3d Cir. 1990) (table), cert. denied, 498 U.S. 1035 (1991)

Marshall v. Fulcomer, 914 F.2d 243 (3d Cir. 1990) (table), cert. denied, 498 U.S. 1035 (1991)

United States v. Williard, 914 F.2d 245 (3d Cir. 1990) (table), cert. denied, 498 U.S. 989 (1990)

Gauracino v. Sullivan, 908 F.2d 962 (3d Cir. 1990) (table), cert. denied, 498 U.S. 875 (1990)

United States v. King, 908 F.2d 965 (3d Cir. 1990) (table), cert. denied, 498 U.S. 991 (1990)

d. alist of appellate opinions where your decision was reversed or where your
judgment was affirmed”
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United States v. Rennert, 374 F.3d 206 (3d Cir. 2004), vacated and remanded 125 S.Ct. 1744
(2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Jacobs, 96 Fed. Appx. 812 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1009 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Phyllian, 95 Fed. Appx. 430 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1025 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Wiggins, 94 Fed. Appx. 959 (3d Cir. 2004), vacated and remanded 125 S.Ct.
985 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Morris, No. 04-3050 (Nov. 16, 2004) (unreported order), vacated and remanded
125 S.Ct. 1959 (2005) (vacating and remanding for further consideration in light of
United States v. Booker, 125 S.Ct. 738 (2005)), and dismissed on remand 143 Fed. Appx.
505 (2005)

United States v. Pagley, 94 Fed. Appx. 104 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1030 (2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Jacobs, 94 Fed. Appx. 893 (3d Cir. 2004), vacated and remanded125 S.Ct. 1021
(2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

United States v. Jacobs, 93 Fed. Appx. 488 (3d Cir. 2004), vacated and remanded 125 S.Ct.

1007 (2005) (vacating and remanding for further consideration in light of United
States v. Booker, 125 S.Ct. 738 (2005))

United States v. Watson, 93 Fed. Appx. 481 (3d Cir. 2004), vacated and remanded 125 S.Ct.
1001 (2005} (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

Rompiila v. Horn, 355 F.3d 233 (3d Cir. 2004), cert. granted, 542 U.S. 966, and rev’'d 125 S.Ct.
2456 (2005)

United States v. Phillips, 349 F.3d 138 (3d Cir. 2003), vacated and remanded 125 S.Ct. 992
(2005) (vacating and remanding for further consideration in light of United States v.
Booker, 125 S.Ct. 738 (2005))

Thomas v. Comm’r of Soc. Sec., 294 F.3d 568 (3d Cir. 2002), cert. granted, 537 U.S. 1187, and
rev'd 540 U.S. 20 (2003)

Aloe v. Energy Corp. v. Apfel, 225 F.3d 648 (3d Cir. 2000) (table), vacated and remanded 534
U.S. 1159 (2002) (vacating and remanding for further consideration in light of Barnhart
v. Sigmon Coal Co., 534 U.S. 438 (2002))

Coss v. Lackawanna County D.A., 204 F.3d 453 (3d Cir. 2000) (en banc), cert. granted, 531
U.S. 923 (2000), and rev’'d 532 U.S. 394 (2001)

Raquel v. Educ. Mgmt. Corp., 196 F.3d 171, 182-86 (3d Cir. 1999) (dissenting), vacated and
remanded 531 U.S. 952 (2000)

Fiore v. White, 149 F.3d 221 (3d Cir. 1998), cert. granted, 526 U.S. 1038, question certified 528
U.S. 23 (1999), certified question answered 562 Pa. 634 (2000), and rev'd 531 U.S. 225
(2001)
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United States v. Palma-Ruedas, 121 F.3d 841, 859-865 (3d Cir. 1997) (concurring and
dissenting), cert. granted, 524 U.S. 915, and rev’d 526 U.S. 275 (1999)

English v. Mentor Corp., 67 F.3d 477 (3d Cir. 1995), vacated and remanded 518 U.S. 1030
(vacating and remanding for further consideration in light of Medtronic, Inc. v. Lohr, 518
U.S. 470 (1996))

Homar v. Gilbert, 89 F.3d 1009, 1023-31 (3d Cir. 1995) (concurring and dissenting), cert.
granted, 519 U.S. 1052, and rev’'d 520 U.S. 924 (1997)

Resolution Trust Corp. v. Cityfed Fin. Corp., 57 F.3d 1231 (3d Cir. 1995), cert. granted, 517
U.S. 1133 (1996), and vacated and remanded 519 U.S. 213 (1997)

Robinson v. Aronio, 27 F.3d 877 (3d Cir. 1994), vacated and remanded 513 U.S. 1186 (1995)
(vacating and remanding for further consideration in light of O’Neal v. McAninch, 513
U.S. 432 (1995))

Specter v. Garrett, 995 F.2d 404, 411-14 (3d Cir. 1993) (dissenting), cert. granted, 510 U.S. 930,
and rev’d 511 U.S. 462 (1994)

Specter v. Garrett, 971 F.2d 936, 956-61 (3d Cir. 1992) (concurring and dissenting), vacated and
remanded 506 U.S. 969 (1992) (vacating and remanding for further consideration in light
of Frankin v. Massachusetts, 505 U.S. 788 (1992))

Planned Parenthood v. Casey, 947 F.2d 682, 719-27 (3d Cir. 1991) (concurring and dissenting),
cert. granted, 502 U.S. 1056, and rev’d in part 505 U.S. 833 (1992)

Taylor v. Freeland & Kronz, 938 F.2d 420 (3d Cir. 1991), cert. granted, 502 U.S. 976, and aff’d
503 U.S. 638 (1992)

e. a list of and copies of all your unpublished opinions.

The clerk of the Third Circuit has provided me the following list of merits panels on which I sat
that issued an unpublished or non-precedential opinion.

Reiser v. New Jersey Air Nat’l Guard (Oct. Williams v. Commissioner of Social Security
28, 2005) (Oct. 20, 2005)

Chen v. Attorney General of the United States ~ Arboleda v. Attorney General of the United
(Oct. 28, 2005) States (Oct. 19, 2005)

American Postal Workers v. NLRB (Oct. 27, United States v. Cummings (Oct. 19, 2005)
2005) Giangrante v. Varallo (Oct. 19, 2005)

Zappan v. Pennsylvania Board of Probation Chhibba v. Federal Bureau of Prisons (Oct.
and Parole (Oct. 26, 2005) 19, 2005)

Roadmaster (USA) v. Calmodal Freight Sys Chen v. Attorney General of the United States
(Oct. 26, 2005) (Oct. 18, 2005)

Terrell v. Hawk (Oct. 26, 2005) Arena v. McShane (Oct. 14, 2005)

Thomas v. Williamson (Oct. 25, 2005) Singh v. Attorney General of the United States

United States v. Arlett (Oct. 24, 2005) (Oct. 13, 2005)

United States v. Speckmann (Oct. 21, 2005) Wilderman v. Cooper & Scully PC (Oct. 13,

Hassan v. Attorney General of the United 2005)
States (Oct. 21, 2005) EEOC v. Avecia, Inc. (Oct. 13, 2005)

Wortham v. Karstadtquelle AG (Oct. 20, Fordv. BICE (Oct. 13, 2005)
2005) Lyles v. Phila Gas Works (Oct. 13, 2005)
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Luis-Feliz v. Attorney General of the United
States (Oct. 12, 2005)

Beam v. Downey (Oct. 12, 2005)

Vargas v. Attorney General of the United
States (Oct. 12, 2005)

Mason v. Kyler (Oct. 11, 2005)

Falzett v. Pocono Moutain Sch. Dist. (Oct. 11,
2005)

Carrasquillo v. Commissioner of Social
Security (Oct. 11, 2005)

McGonigal v. Commissioner of Social
Security (Oct. 11, 2005)

Conerly v. Yates (Oct. 11, 2005)

Hannah v. City of Dover (Oct. 11, 2005)

United States v. Matthews (Oct. 6, 2005)

Shoukat v. Attorney General of the United
States (Oct. 3, 2005)

Ignatov v. Attorney General of the United
States (Sep. 30, 2005)

Thomas v. Leach (Sep. 28, 2005)

Allen v. Ripoll (Sep. 26, 2005)

Allen v. Ripoll (Sep. 26, 2005)

United States v. Morris (Sep. 23, 2005)

Maydak v. United States Department of
Education (Sep. 21, 2005)

Richards v. Attorney General of the United
States (Sep. 21, 2005)

Hattman v. Commissioner IRS (Sep. 21, 2005)

Hudson v. Coxon (Sep. 21, 2005)

Richards v. Attorney General of the United
States (Sep. 21, 2005)

United States v. Kenny (Sep. 19, 2005)

Saunders-El v. United States (Sep. 19, 2005)

Romansky v. Stickman (Sep. 19, 2005)

Gallup, Inc. v. Kenexa Corp. (Sep. 19, 2005)

Saunders-El v. USA (Sep. 19, 2005)

Sichel v. Lappin (Sep. 16, 2005)

Miller v. Federal Bureau of Prisons (Sep. 16,
2005)

Attoh-Mensah v. Attorney General of the
United States (Sep. 14, 2005)

Attoh-Mensah v. Attorney General of the
United States (Sep. 14, 2005)

Rotshteyn v. Agnati (Sep. 13, 2005)

Jacobs v. Pennsylvania Dep’'t of Corrections
(Sep. 6, 2005)
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United States v. Sanchez-Sanchez (Sep. 6,
2005)

Thibeau v. Apker (Sep. 6, 2005)

Brody v. Hankin (Aug. 29, 2005)

United States v. Torres (Aug. 12, 2005)

Chandra v. Attorney General of the United
States (Aug. 11, 2005)

Mkanyia v. Attorney General of the United
States (Aug. 10, 2005)

Spinelli v. CostCo. Wholesale, Inc. (Aug. 10,
2005)

United States v. Santos (Aug. 10, 2005)

United States v. Santos (Aug. 10, 2005)

Mohabir v. Attorney General of the United
States (Aug. 9, 2005)

Wolfe v. Frank (Aug. 8, 2005)

United States v. Arellano (Aug. 5, 2005)

Vogin v. Nicosia (Aug. 5, 2005)

Kong v. Attorney General of the United States
(Aug. 4, 2005)

In re Abdul-Malik (Aug. 4, 2005)

Shultz v. Potter (Aug. 4, 2005)

Bartlebaugh v. Corcoran (Aug. 4, 2005)

Herrera v. Williamson (Aug. 4, 2005)

Johnson v. Apker (Aug. 4, 2005)

DeBiasse v. Chevy Chase Bank Corp. (Aug. 4,
2005)

In re Davis v. (Aug. 3, 2005)

Commonwealth Capital Corp. v. Getronics,
Inc. (Aug. 3, 2005)

Strope v. Warden, FCI Schuylkill (Aug. 3,
2005)

Solomon v. Philadelphia Housing Auth. (Aug.
2,2005)

National Grange Mutual Ins. Co. v. Goldstein,
Heslop, Steel, Clapper, Oswalt & Stoehr
(Aug. 2, 2005)

Alexander v. Gennarini (Aug. 2, 2005)

Hill v. True (Aug. 2, 2005)

Hazel v. Smith (Aug. 2, 2005)

Shelley v. Sprowlis (Aug. 2, 2005)

In re Timothy Hale v. (Aug. 2, 2005)

Farah v. Attorney General of the United
States (Aug. 1, 2005)

Ash v. Redevelopment Auth. of Philadelphia
(Aug. 1, 2005)
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Maria C. v. School Dist. of Philadelphia (July
29, 2005)

Maria C. v. School Dist. of Philadelphia (July
29, 2005)

Dambrosio v. Comcast Corp. (July 29, 2005)

Covone v. Commissioner of Social Security
(July 29, 2005)

United States v. Nesgoda (July 28, 2005)

Taylor v. Philadelphia (July 28, 2005)

Siswanto v. Attorney General of the United
States (July 28, 2005)

Kreider Dairy Farms v. Secretary of
Agriculture (July 28, 2005)

United States v. Stevens (July 27, 2005)

Dubois v. Abode (July 27, 2005)

Hess v. Kunkle (July 26, 2005)

United States v. Bronson (July 25, 2005)

Spaho v. Attorney General of the United
States (July 22, 2005)

Doherty v. Teamsters Pension Trust Fund of
Philadelphia and Vicinity (July 22, 2005)

United States v. Rose (July 21, 2005)

United States v. Quattrone (July 21, 2005)

United States v. Johns (July 21, 2005)

United States v. Hale (July 21, 2005)

Brunner v. Commissioner, IRS (July 21, 2005)

Magdalena v. Attorney General of the United
States (July 20, 2005)

United States v. Brame (July 20, 2005)

Liong v. Attorney General of the United States
(July 20, 2005)

United States v. Irvin (July 20, 2005)

United States v. Waltman (July 20, 2005)

Liv. Attorney General of the United States
(July 19, 2005)

United States v. Lewis (July 19, 2005)

Hidayat v. Attorney General of the United
States (July 18, 2005)

Straining v. AT&T Wireless Sers., Inc. (July
18, 2005)

Lin v. Attorney General of the United States
(July 15, 2005)

United States v. Peterson (July 14, 2005)

United States v. Leak (July 14, 2005)

United States v. Buie (July 14, 2005)

United States v. Morgan (July 13, 2005)

54

Kelley v. Commissioner of Social Security
(July 13, 2005)

Russell v. Pugh (July 12, 2005)

Russell v. Pugh (July 12, 2005)

Liv. Attorney General of the United States
(July 12, 2005)

United States v. Horsey (July 12, 2005)

In re Georges (July 8, 2005)

United States v. Maydak (July 1, 2005)

Oriakhi v. United States (July 1, 2005)

Nye v. Federal Bureau of Prisons (June 30,
2005)

Burnside v. Moser (June 30, 2005)

In re Mendez (June 30, 2005)

Nelson v. Horn (June 29, 2005)

United States v. Walker (June 29, 2005)

Perez v. Warden McKean FCI (June 29, 2005)

Boatner v. Hinds (June 29, 2005)

McEachin v. Beard (June 28, 2005)

United States v. Jimenez-Calderon (June 27,
2005)

Wrench Trans. Serv. v. Bradley (June 27,
2005)

Viggiano v. New Jersey (June 23, 2005)

Jones v. Falor (June 23, 2005)

In re Jimenez v. (June 23, 2005)

Thomas v. Fetzko (June 21, 2005)

Rosal-Olavarrieta v. Attorney General of the
United States (June 20, 2005)

McLaughlin v. Atlantic City (June 20, 2005)

United States v. Guzman (June 15, 2005)

Verbejus v. Attorney General of the United
States (June 15, 2005)

Hartford Ins. Midwest v. Green (June 15,
2005)

In re Georges (June 15, 2005)

Longport Ocean Plaza v. Robert Cato Assoc.
(June 14, 2005)

Liu v. Oriental Buffet Inc. (June 14, 2005)

Chernavsky v. Holmdel Township Police
Dep’t (June 14, 2005)

Mitchell v. Obenski (June 14, 2005)

Gueson v. Sheppard (June 10, 2005)

Span v. Flaherty (June 10, 2005)

Mati v. Attorney General of the United States
(June 10, 2005)
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McDaniels v. Commissioner of Social Security
(June 10, 2005)

Lin v. Attorney General of the United States
(June 9, 2005)

Owens-El v. Pittsburgh (June 8, 2005)

Edwards v. Wyatt (June 8, 2005)

Richardson v. Commissioner of Social
Security (June 8, 2005)

Yang v. Attorney General of the United States
(June 8, 2005)

Ruiz v. Attorney General of the United States
(June 7, 2005)

Nationwide Mutual Fire v. Quinn (June 7,
2005)

Gunawan v. Attorney General of the United
States (June 7, 2005)

Oroh v. Attorney General of the United States
(June 7, 2005)

United States v. Ramos (June 6, 2005)

United States v. Wilder (June 6, 2005)

United States v. De La Cruz (June 6, 2005)

United States v. Santana (June 6, 2005)

Dontas v. Holt (June 6, 2005)

Stokes v. Vaughn (June 3, 2005)

Ulbin v. Director OWCP (June 3, 2005)

Beddini v. Dilts (June 3, 2005)

United States v. Leonor (June 2, 2005)

Perry v. Commissioner of Social Security
(May 31, 2005)

United States v. Williams (May 26, 2005)

United States v. Barbour (May 25, 2005)

United States v. Gallashaw (May 25, 2005)

Keller v. Fortis Benefits Ins. (May 24, 2005)

Keller v. Fortis Benefits Ins. (May 24, 2005)

Henry v. Dep 't of Corrections (May 19, 2005)

Jones v. US4 (May 17, 2005)

United States v. Fishman (May 17, 2005)

EEOC v. Muhlenberg College (May 17, 2005)

Feiv. Attorney General of the United States
(May 16, 2005)

Constr Drilling Inc. v. Chusid (May 11, 2005)

United States v. Wright (May 11, 2005)

Rucci v. Cranberry (May 11, 2005)

United States v. Byock (May 11, 2005)

United States v. Ginesi (May 10, 2005)

Johnson v. Knorr (May 10, 2005)
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Holston v. Subers (May 10, 2005)

Gordon v. Morton (May 10, 2005)

Cambria County Children & Youth Services v.
Lucas (May 9, 2005)

Jetter v. Beard (May 5, 2005)

Garland v. Taylor (May 5, 2005)

Acharya v. Attorney General of the United
States (May 5, 2005)

Bastista v. United States Dep’t of Justice
(May 4, 2005)

United States v. McCarty (May 2, 2005)

Goldstein v. Associates in Gastroenterology of
Pittsburgh Amended and Restated Plan
(Apr. 29, 2005)

In Re:PHP Healthcare (Apr. 28, 2005)

Dodaj v. Attorney General of the United
States (Apr. 27, 2005)

United States v. Stewart (Apr. 27, 2005)

Zhang v. Attorney General of the United
States (Apr. 27, 2005)

United States v. Vitiello (Apr. 26, 2005)

United States v. Cunningham (Apr. 25, 2005)

Lynch v. Vineland Bd. of Educ. (Apr. 25,
2005)

Parsons Energy & Chemicals Group, Inc. v.
Williams Union Boiler (Apr. 25, 2005)

Brown v. Daniels (Apr. 25, 2005)

United States v. Romero (Apr. 21, 2005)

United States v. Guzman (Apr. 21, 2005)

United States v. Childs (Apr. 19, 2005)

Setiawan v. Attorney General of the United
States (Apr. 19, 2005)

C.M. v. Board of Educ. of Union County
Regional High School Dist. (Apr. 19, 2005)

Henry v. Apker (Apr. 19, 2005)

United States v. Ramirez-Elias (Apr. 18, 2005)

United States v. Ramirez-Meza (Apr. 18,
2005)

Awaadeh v. Attorney General of the United
States (Apr. 18, 2005)

Wimberly v. Commissioner of Social Security
(Apr. 18, 2005)

Kaci v. Attorney General of the United States
(Apr. 15, 2005)

Wellness Publishing v. Barefoot (Apr. 14,
2005)



United States v. Parker (Apr. 14, 2005)

Lin v. Attorney General of the United States
(Apr. 14, 2005)

United States v. Jones (Apr. 13, 2005)

Allen v. York (Apr. 13, 2005)

United States v. Garcia-Torres (Apr. 12,
2005)

D'Angelo v. ADS Machinery Corp. (Apr. 12,
2005)

Santiago v. Commissioner of Social Security
(Apr. 12, 2005)

Jakubowski v. Commissioner of Social
Security (Apr. 12, 2005)

United States v. Ayinde (Apr. 7, 2005)

United States v. Paz (Apr. 7, 2005)

United States v. Paz (Apr. 7, 2005)

Breslin v. Brainard (Apr. 7, 2005)

Chen v. Attorney General of the United States
(Apr. 7, 2005)

Jones v. Blaine (Apr. 7, 2005)

Blakeney v. Dauphin (Apr. 7, 2005)

Bender v. Bur Prisons (Apr. 7,2005)

Larosiliere v. Moore (Apr. 6, 2005)

Buddington v. Commissioner of Social
Security (Apr. 6, 2005)

United States v. Thomas (Apr. 5, 2005)

United States v. Grieser (Apr. 5, 2005)

Tisoit v. Commissioner of Social Security
(Apr. 4, 2005)

United States v. Dugan (Apr. 1, 2005)

United States v. Smith (Mar. 29, 2005)

Pranvoku v. Attorney General of the United
States (Mar. 29, 2005)

Lowe v. Loud Records (Mar. 23, 2005)

Sonecha v. New England Life Ins. Co. (Mar.
23, 2005)

In re Willy Farah (Mar. 22, 2005)

United States v. Ajaegbu (Mar. 22, 2005)

United States v. Griggs (Mar. 18, 2005)

Moon v. Varner (Mar. 18, 2005)

Crews v. Bitner (Mar. 17, 2005)

United States v. Lloyd (Mar. 17, 2005)

Nouri v. Pennsylvania State University (Mar.
17, 2005)

Miller v. Brasili (Mar. 17, 2005)
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Miguel v. Commissioner of Social Security
(Mar. 16, 2005)

NLRB v. Pro-Spec Painting (Mar. 16, 2005)

Chiang v. Attorney General of the United
States (Mar. 14, 2005)

Fields v. Kobielski (Mar. 14, 2005)

Rechko v. Woodbridge (Mar. 14, 2005)

United States v. Mitchell (Mar. 11, 2005)

In re Alghny Health (Mar. 11, 2005)

Maddox v. Transp Freight Ser (Mar. 11, 2005)

Pupo-Carrera v. Lamanna (Mar. 11, 2005)

Molina v. Chairman, United States Parole
Commission (Mar. 11, 2005)

United States v. Currie (Mar. 10, 2005)

In re Najieb (Mar. 10, 2005)

United Fed. Leasing v. United States (Mar. 10,
2005)

Voicenet Comm. Inc. v. Attorney General of
Pennsylvania (Mar. 9, 2005)

Singh v. Attorney General of the United States
(Mar. 9, 2005)

Voicenet Comm Inc. v. Attorney General of
Pennsylvania (Mar. 9, 2005)

Jones v. Leavitt (Mar. 9, 2005)

In re David Dickson (Mar. 8, 2005)

United States v. Paz (Mar. 8, 2005)

Audian v. BICE (Mar. 8, 2005)

United States v. Paz (Mar. 8, 2005)

Lawrence v. O'Neil Buick Inc. (Mar. 8, 2005)

Washington v. Donegan (Mar. 8, 2005)

Lolita v. Attorney General of the United States
(Mar. 7, 2005)

Arrow Drilling Co. v. Carpenter (Mar. 3,
2005)

Midgette v. Wal Mart Stores Inc. (Mar. 3,
2005)

Amer Hardware Mutual v. Harley Davidson
Mir (Feb. 22, 2005)

Kohlis Dep 't Stores v. LevCo. Route 46 Assoc
(Feb. 18, 2005)

Salas v. Attorney General of the United States
(Feb. 17, 2005)

Bazzone v. Nationwide Mutual Ins. Co. (Feb.
15, 2005)

Still v. Regulus Grp LLC (Feb. 15, 2005)

Cole v. US4 (Feb. 15, 2005)



221

Suherman v. Attorney General of the United
States (Feb. 3, 2005) .

In re Hilley (Feb. 3, 2005)

Carr v. Elizabeth (Feb. 2, 2005)

Adam Tech Inc. v. Hewlett Packard Co. (Feb.
2, 2005)

Dunsmuir v. May Dep’t Stores Co. (Feb. 1,
2005)

Khudyakov v. Atiorney General of the United
States (Jan. 31, 2005)

Newell v. Commissioner of Social Security
(Jan. 25, 2005)

Merit v. SEPTA (Jan. 25, 2005)

Diaab v. Rhodes (Jan. 21, 2005)

Singh v. Attorney General of the United States
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