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COMPREHENSIVE IMMIGRATION REFORM

WEDNESDAY, FEBRUARY 13, 2013

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 9:43 a.m., in Room
SH-216, Hart Senate Office Building, Hon. Patrick J. Leahy,
Chairman of the Committee, presiding.

Present: Senators Leahy, Feinstein, Schumer, Durbin,
Whitehouse, Klobuchar, Franken, Coons, Blumenthal, Hirono,
Grassley, Sessions, Graham, Cornyn, Lee, Cruz, and Flake.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Chairman LEAHY. Good morning. We're delayed a little bit start-
ing because there were a number of people waiting to get into the
room, and I think we have been able to accommodate those who
were waiting. There are well over a couple hundred people in this
room. There are hundreds more watching our Committee Webcast.
And I know that this is an issue that everybody has differing views
on, and I would hope that—well, I know that we will have a civil
meeting. Senator Grassley and I will, I think, join in asking every-
body to treat all witnesses with respect.

I think the President should be commended for making com-
prehensive immigration reform a top priority. He followed his
speech in Nevada last month with very strong comments last night
in his State of the Union speech. I agree with his call for real re-
forms that will not only address our undocumented population, but
will improve legal immigration by reducing the bureaucracy and
delays that hinder our job creators but also strain our families. His
recommendations for how to tackle one of our Nation’s most press-
ing problems are thoughtful, they are realistic, they are inclusive.

I was pleased to see that the President’s proposal includes better
access to visas for victims of domestic and sexual violence, im-
proved laws for refugees and asylum seekers, and the assurance
that every family receives equal treatment under the law.

I look forward to seeing these principles turned into legislation.
More importantly, comprehensive immigration reform has to in-
clude a fair and straightforward path to citizenship for those
“dreamers” and families who have made the United States their
home—the estimated 11 million undocumented people in the
United States. I am troubled by any proposal that contains false
promises in which citizenship is always over the next mountain. I
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want the pathway to be clear. I want the goal of citizenship to be
available and attainable.

The President and Secretary Napolitano have done more in the
administration’s first four years to enforce immigration laws and
strengthen border security than in the previous eight years. But we
will continue our efforts to make sure that Federal law enforce-
ment officials have the tools they need to be effective and secure,
and that is something that should unite both Democrats and Re-
publicans.

Now, despite all our efforts and all our progress, there are some
stuck in the past who are repeating the demands of “enforcement
first.” I fear that they mean “enforcement only.” To them I say this
has stalled immigration reform for far too long. We have effectively
done enforcement first and enforcement only. It is time to proceed
to comprehensive action to bring families out of the shadows.

The President is right: Now is the time. And in my view, it is
time to pass a good bill, a fair bill, a comprehensive bill. I want
this Committee to complete work on such a bill over the next few
months. Too many have been waiting too long for fairness.

I hope that we will honor those who contributed so much to
building this country after coming from distant lands in search of
freedom and opportunity. Few topics are more fundamental to who
and what we are as a Nation. Immigration throughout our history
has been an ongoing source of renewal of our spirit, our creativity,
and our economic strength, whether it was my maternal grand-
parents who immigrated to Vermont from another land with an-
other language or my wife’s parents who immigrated to Vermont
from another country with another language. From the young stu-
dents brought to this country by their parents seeking a better life,
to the hardworking men and women who play vital roles sup-
porting our farmers, innovating for our technology companies, or
creating businesses of their own, our Nation continues to benefit
from immigrants, and we have to uphold the fundamental values
of family, hard work, and fairness.

In Vermont, immigration has promoted cultural richness through
refugee resettlement and student exchange, economic development
through the EB-5 Regional Center program, and tourism and trade
with our friends in Canada. Foreign agricultural workers support
Vermont’s farmers and growers, many of whom have become a part
of the Vermont families that are so integral to our communities.

But the dysfunction in our system affects us all. We have to do
better by gay and lesbian Americans who face discrimination in our
immigration law. Today, Senator Susan Collins and I will introduce
the Uniting American Families Act. This legislation, I hope, will
end the needless discrimination so many Americans face in our im-
migration system. Too many citizens, including Vermonters who I
have come to know personally and who want nothing more than to
be with their loved ones, are denied this basic human right. This
policy serves no legitimate purpose, and it is wrong.

The fundamental civil rights of American citizens are more than
just a social issue. Any legislation that comes before the Senate Ju-
diciary Committee should recognize the rights of all Americans,
who have just as much right to spousal immigration benefits as
anybody else, straight or gay.
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We know that the President has a comprehensive proposal that
he has deferred sending to us at the request of Senators working
to develop their own legislation. I would say to everybody that the
window of opportunity will not stay open long. If we are going to
act on this issue, we have to do so without delay. I hope today’s
hearing helps to emphasize the urgency of the situation because
this Committee will start marking up immigration legislation soon.

Senator Grassley.

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Thank you very much, Mr. Chairman, and
before I speak, I want to notify the audience as well as the panel-
ists that three of us on the Committee have a conflict, two Repub-
licans and one Democrat, with Finance, so we will be in and out
for that hearing, and a couple of us have some conflict also between
Budget and this Committee.

I am going to start with a quote from then-Chairman Senator
Simpson of Wyoming that he made on May 5, 1981, as we started
down a six-year road to get the immigration bill of 1986 passed.
“Immigration reform is a perilous minefield of emotionally charged
issues. One cannot but consider any such discussion as being about
one’s own ancestors, and in some cases about oneself. Further, it
brings into question one’s image of America’s past, an assessment
of America’s present, and most difficult of all, the direction of
America’s future. There is a general consensus that reform is re-
quired, some clear restatement of where we stand. It is imperative
that the debate concerning such needed reform be conducted in an
atmosphere of calm, compassionate, and careful deliberation, recog-
nizing the difficulty of the question and the earnestness of those
who will speak to it.”

Just as Congress was about to undertake an overhaul of the im-
migration system and to put a legalization program in place was
what that road we started down was at that time in 1981. His
words are valuable and relevant today. Since I was elected to the
Senate in 1980, I have served on this Committee. I have seen my
share of immigration debates. I voted for the 1986 amnesty because
I believed it was a one-time solution to our problem. I was wrong.
And today we are forced to deal with the same problem and the
same arguments and the same ideas of how to improve the situa-
tion.

I applaud the movement by Members, including several of this
Committee, to work toward an agreement. I have read the bipar-
tisan framework for immigration reform that the group has writ-
ten. The one line that struck me was the last sentence of the pre-
amble. It states, “We will ensure that this is a successful perma-
nent reform to our immigration system that will not need to be re-
visited.” That sentence is the most important part of that docu-
ment, and we must not lose sight of that goal. We need to learn
from our previous mistakes so that we do not have to revisit that
problem again.

I welcome the Secretary today and hope that we will get a better
understanding of the administration’s ideas. President Obama cam-
paigned on transparency, but that promise has not been fully met.
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I take my responsibilities to do oversight seriously, so it is ex-
tremely frustrating that the questions I have asked of this adminis-
tration and of this Secretary have gone unanswered. I think it is
a slap in the face of the American people who also want and de-
serve answers. So I plan to ask the Secretary about why agents in
New Jersey were directed not to arrest a sexual predator whom
they knew had overstayed a visa and had sexually abused minors
on several occasions.

According to internal memos provided to the Committee, Immi-
gration and Customs Enforcement officials in Newark planned to
arrest Luis Abraham Sanchez Zavaleta on October 25th, but de-
layed the arrest after learning it was likely to be a high-profile case
that would garner significant media and congressional interest.
Zavaleta had pled guilty as a juvenile in family court in New Jer-
sey to sexual assault of an eight-year-old boy, and police reports in-
dicate that similar abuse had occurred a total of eight times. All
Republicans on the Judiciary Committee sent the Secretary a letter
December 19, 2012, and a follow-up letter January 7th this year.
On February 4, 2013, two officials from Immigration and Customs
Enforcement briefed Committee staff, but the Department has re-
fused to make available before this hearing the official with first-
hand knowledge, raising questions about what the Department
might be trying to hide.

Staff is also still waiting for the Department to provide requested
documents and a full response to our letters. But here is what we
know. Immigration and Customs Enforcement missed an oppor-
tunity to arrest Sanchez Zavaleta in 2010. Then his arrest was de-
layed again in 2012, from October 25th until December 6th.
Sanchez Zavaleta had a pending application for Deferred Action for
Childhood Arrivals. This application was later denied December
4th. According to ICE agents who briefed Committee staff, Sanchez
Zavaleta would have been eligible for DACA and his juvenile adju-
dication would not be a bar to eligibility. Now, isn’t that a shocking
assertion that U.S. Citizenship and Immigration Service would
have the discretion to grant a child rapist application to stay in the
country?

Today this person is free in the United States. After having
served only a few days in detention, he was released on bond and
is being monitored by ankle bracelet. It is unknown if Sanchez
Zavaleta continued to work with youth as he did prior to being ap-
prehended.

So the Secretary must answer for the delay in arresting this sex-
ual predator and for allowing him to be on the streets today.

I also plan to ask the Secretary about her lack of cooperation and
transparency with regard to the Deferred Action for Childhood Ar-
rivals Program. I have sent several letters to the administration
about how the program would be implemented. Our first letter to
the President went unanswered. Then the Chairman of the House
Judiciary Committee, Lamar Smith, and I posed several questions
about background checks, fraud prevention funding, and applica-
tions that are denied. We asked the Secretary for a complete set
of data. At least five of our letters on DACA alone were ignored by
the Secretary.
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The Secretary has also failed to respond to me about countries
that refuse or delay taking back aliens. Finally, we have yet to re-
ceive responses posed by members of this Committee after our last
hearing with the Secretary. She appeared before us April 25, 2012.
Those questions have been ignored.

We are on the cusp of undertaking this massive reform of our im-
migration system that I started out my remarks referring to, a very
important process we are going through. Immigration must be set-
tled. We must find answers. But getting answers to our most basic
questions that are a part of this process of legislating seems to be
impossible. This administration has refused to be held accountable.
I fear that what will become of the President’s promise of trans-
parency if and when we do pass a bill. Enacting a bill is one part
of the process. Implementing the law that we pass is another. If
we do not have faith in this administration now, how can we trust
the implementation of a very important law that hopefully we will
be able to pass yet this year?

I look forward to hearing from the Secretary.

Chairman LEAHY. Thank you.

Secretary Napolitano is the third Secretary of Homeland Secu-
rity. She served as Governor of Arizona, Attorney General of Ari-
zona actually, when we first met, and as United States Attorney
for the District of Arizona.

The full statements of all witnesses will be placed in the record
in full, and I would ask you, Madam Secretary, to go ahead and
summarize or emphasize whatever points you would like.

STATEMENT OF THE HONORABLE JANET NAPOLITANO, SEC-
RETARY, U.S. DEPARTMENT OF HOMELAND SECURITY,
WASHINGTON, DC

Secretary NAPOLITANO. Well, thank you, Mr. Chairman and Sen-
ator Grassley and members of the Committee. It is a privilege to
be here with you today, and I thank you for convening this hearing
on such an important, timely issue, one that President Obama and
I are committed to working with you to address: the need for com-
mon-sense immigration reform.

I sit here before you today not just as DHS Secretary but as
someone who has spent the better part of my life and career fo-
cused on immigration enforcement and policy. I grew up in New
Mexico. As the U.S. Attorney in Arizona, I supervised the prosecu-
tion of more than 6,000 immigration felony cases. As Arizona Attor-
ney General and Governor, I dealt with the surge of illegal immi-
gration in the early part of the century.

As Secretary of Homeland Security, I now serve as the chief en-
forcer of immigration law and the chief administrator of immigra-
tion services. I have dealt with immigration law and policy——

[Audience outburst.]

Chairman LEAHY. The Committee will stand in recess until the
police can restore order. The police will restore order. Everybody
will be seated so as not to block the view of those behind you.

You know, it is interesting. I hope that the people, whether they
are for or against the position that I or others might take, I hope
they do not think they are going to really help their cause by doing
this. We are going to have as open a hearing as possible. We will
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have statements from not only the witnesses but from others. And
we will also have an orderly hearing because there are a lot of peo-
ple here who want to hear what the witnesses say, and the Chair
vsiill not allow disturbances of that. I just want that very, very
clear.

Secretary Napolitano, please continue.

Secretary NAPOLITANO. Mr. Chairman, I have dealt with immi-
gration law and policy at nearly every level. I have seen this issue
from many perspectives. I can say without equivocation what ev-
eryone who deals with this issue knows well. Our immigration sys-
tem is not just broken; it is hurting our country. The time to fix
it is long overdue, and the way to fix it is with common-sense, com-
prehensive immigration reform.

There is, as you noted, perhaps nothing more central to the
American story than immigration and the contribution of immi-
grants to the United States. Immigration forms the core of our na-
tional identity. It has contributed to the richness of our culture and
the advancement of our society. For many of us, it has also shaped
our own families. But our immigration system is not working. Our
communities, workers, and employers are all frustrated by a sys-
tem that treats a drug smuggler the same as a high-achieving stu-
dent, undercuts honest employers, and leaves millions in fear of de-
portation and vulnerable to fraud and other crimes.

We have tried before to reform this system. We have been unsuc-
cessful because those efforts failed to address the root of the prob-
lem and in some cases directly contributed to the situation we find
ourselves in today.

Now, I often hear the argument that before reform can move for-
ward, we must first secure our borders. But too often the “border
security first” refrain simply serves as an excuse for failing to ad-
dress the underlying problems. It also ignores the significant
progress and efforts that we have undertaken over the past four
years.

Our borders have, in fact, never been stronger. I became U.S. At-
torney in Arizona in 1993 after the provisions of the 1986 bill had
taken effect, and I experienced the surge of border crossings first-
hand. And for more than a decade in Arizona, I was vocal about
filling that gap. We have done that. The situation I face in Arizona
no longer exists. The border today is not the border then. Our bor-
der is better staffed with more people, infrastructure, and tech-
nology than at any time in our Nation’s history, and the results are
clear. Illegal immigration attempts are at 40-year lows; seizures of
drugs, weapons, and contraband are up over the past four years.
We have stronger, safer border communities and smarter, more ef-
ficient ports of entry.

But that is not to say that we are done or that we can stop our
efforts. To the contrary, we must sustain and buildupon them. But
the most effective way to do that is through common-sense immi-
gration reform that strengthens employers’ accountability and that
updates our legal immigration system.

Now, I have also heard the refrain that any attempt to provide
legal status to the undocumented immigrants already in our coun-
try would simply reward lawbreaking and constitute amnesty. De-
porting 11 million people is not just impractical and cost prohibi-
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tive; it runs counter to our values. It would break apart families,
hurt our economy, and create labor shortages in critical industries.
We must have a way for those who broke the law to pay a penalty,
pay their taxes, learn English, and get right with the law so they
can earn their way to citizenship.

Last month, President Obama put forward a set of principles
that he believes will address the longstanding problems with our
immigration system. His vision is firm and fair, and it is largely
consistent with the bipartisan framework for comprehensive reform
announced by a bipartisan group of Senators, some of whom are
here today.

The President’s principles support stronger, sustained border se-
curity and immigration enforcement. The President’s proposal gives
us better tools to strike at employers who hire illegal labor and, by
doing so, create the market demand for illegal immigration. Under
the President’s proposal, we would provide a rigorous pathway to
earn citizenship for those already here, and we would significantly
improve the legal immigration system.

Common-sense immigration reform will help eliminate the main
driver of illegal immigration: the desire to find work. As we make
it easier for businesses to get the workers they need legally and
more difficult for undocumented workers to find jobs, this will re-
lieve pressure on the border and reduce illegal flows, and that will
enable law enforcement to keep their focus where it should be—on
narcotraffickers, human smugglers, and transnational criminal or-
ganizations.

An improved visa system will help align our work force with the
needs of our economy. Further expansion of a worker verification
system will allow employers to quickly and easily confirm the new
hires and that they are eligible to work here, and increased pen-
altlies will help deter employers who still refuse to play by the
rules.

A common-sense bill will also increase security by improving in-
frastructure at the ports of entry, giving prosecutors new legal tools
to dismantle transnational criminal organizations and supporting
DHS’ work with State, local, and tribal partners in border commu-
nities.

And, finally, it will help law enforcement protect our commu-
nities in other ways, by bringing millions of people out of the shad-
ows. Having a large group of illegal, undocumented immigrants
creates many problems for law enforcement and for our commu-
nities.

These are all common-sense reforms, supported by law enforce-
ment organizations, business leaders, faith communities, and elect-
ed officials from both sides of the aisle. With bipartisan support for
reform, now is the time to act.

President Obama and I stand ready to work with this Committee
and the Congress to achieve this goal for our country, for the Amer-
ican people, and for all who seek to contribute their talents and en-
ergy to our great Nation, just as generations before them have
done, and just as future generations must do.

Thank you, Mr. Chairman.

[The prepared statement of Secretary Napolitano appears as a
submission for the record.]
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Chairman LEAHY. Thank you very much, Madam Secretary.

You know, as we begin this debate on comprehensive immigra-
tion reform, we have heard some say that if we legalize the status
of millions of people, we are going to end up in the same situation
10 or 20 years from now with a large undocumented population.
We will repeat the same cycle as 1986, as has been referred to here
earlier. And some argue that legalizing the status of this popu-
lation is going to be a magnet for future illegal immigration.

How would you respond to that? Is there something different
today? Do we take different steps in the legislation? How would
you respond?

Secretary NAPOLITANO. Mr. Chairman, I would say that immigra-
tion and immigration enforcement now is light years away from
what it was in 1986, and you can see it by the numbers. I think
in 1986 the total Border Patrol population was about 3,000. Now
it is over 21,000, assuming sequestration does not happen.

I think in 1986 there were a couple of miles of fence along the
entire southern border, and it was basically chain-link fence. Now
we have over 655 miles of actual fence infrastructure. In some
areas it is double. There are a lot of kinds of infrastructure that
goes into it.

In 1986, the then-INS removed I think about 25,000 individuals
from the country. Last year, we removed 409,000. That is a record
number. Fifty-five percent of those had other criminal convictions,
by the way. But it is the enforcement and the removals that have
caused some of the tensions that we saw expressed earlier today.

So, in short, the border is different than it was then. Immigra-
tion enforcement is different than it was then. And I think from
the President’s standpoint, from our standpoint, two things must
occur: One, these efforts must be sustained and built upon; and,
two, we have to get at the demand for illegal immigration, and we
have to deal with legal migration into the country.

Chairman LEAHY. Let me ask you this. If you had a legalization
process, does that make your efforts to apprehend and remove
those who have committed crimes or are fugitives more or less dif-
ficult?

Secretary NAPOLITANO. Oh, it makes it less difficult, and the rea-
son, Mr. Chairman, is because, as I mentioned in my statement, it
takes out of the enforcement area those who have longstanding re-
lationships in the country, who have been here for years, who are
already working, paying their taxes and the like, and it allows us
to focus even more specifically on those who are here committing
other crimes and who are really dangerous to our public safety and
our security.

Chairman LEAHY. You know, anybody who has ever been a pros-
ecutor knows that it is impossible to prosecute every single thing
that comes before you, and actually the reason we either appoint
or elect our prosecutors, is that we assume they are going to use
some discretion in what they go after.

Now, you have shown prosecutorial discretion, which I supported,
in your policies to provide relief for children brought to the United
States by their parents. You are not visiting the sins of the parents
upon the children, in effect, as somebody else said.
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But critics have said the administration’s Deferred Action for
Childhood Arrivals, DACA, and prosecutorial discretion policies
have the effect of prohibiting ICE from enforcing the law. How
would you respond to that?

Secretary NAPOLITANO. I would say to the contrary. First of all,
the DACA program is consistent with our values. As you said, we
should not visit the “sins” of the parents upon the children. I think
about 190,000 have now been granted deferred action under the
DACA program.

But, second, the guidance we have given to ICE and ICE agents
is to focus on those who commit other crimes, who are repeat viola-
tors, who are fugitives from existing warrants, and taking those
who are low priority out of the system per se allows us to achieve
that focus.

Chairman LEAHY. Now, I mentioned earlier that Senator Collins
and I have legislation, the Uniting American Families Act. 1t is leg-
islation I have introduced every year for 10 years. President
Obama included immigration fairness as part of his principles for
immigration reform. Some have expressed the fear that adjudi-
cating same-sex spousal or partner petitions would cause signifi-
cant challenges for adjudicators and invite more fraud. I do not see
that. We were able to handle that issue very easily in my State of
Vermont.

Do you see any likelihood that expanding the spousal green card
to committed same-sex couples presents a risk of fraud any greater
than that associated with heterosexual spousal petitions?

Secretary NAPOLITANO. No, and our adjudicators are experienced
at fraud detection. We have actually increased the number of ex-
aminers who focus on this. This is done primarily at USCIS, but,
no, we do not see that as a barrier to achieving equality.

Chairman LEAHY. My time is up, but I would ask you to look at
some of the dysfunctions in the existing H-2A agricultural visa sys-
tem, especially as that involves dairy farmers, obviously a matter
of concern to me in Vermont. And I would ask you to work with
us to make that better and continue to work with us, as you have,
on the EB-5 Program. That has been a success in Vermont. H-2A
has problems. EB-5 has worked well. So let us work on those two,
and if you would commit to have your staff work with mine on
those two issues, please.

Secretary NAPOLITANO. Mr. Chairman, absolutely. And on the H-
2A issue with particularly the dairy farmers, again, another area
where statutory reform is needed. That can all be fixed by statute.

Chairman LEAHY. I could not agree more. Thank you.

Senator Grassley.

Senator GRASSLEY. Mr. Chairman, if I could, out of courtesy,
Senator Sessions is Ranking Republican on the Budget Committee,
and they meet soon. I would like to defer to him and then be the
next Republican.

Chairman LEAHY. Certainly. Senator Sessions.

Senator SESSIONS. Thank you, Mr. Chairman. And you and I do
share some common beliefs about EB-5, and I think we can make
that system better and should make it better.

And, Mr. Chairman, you touched on a question that is so funda-
mental to our analysis of immigration law in America, and that is,
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you said you were afraid enforcement first means enforcement
only. For the American people, what their concern is that by saying
enforcement only, you really mean amnesty only. You really mean
that we are not going to have enforcement, but we have got to have
amnesty first. And that is part of the big debate that we are wres-
tling with.

And, Madam Secretary, I truly believe had this administration
done a better job of enforcement, been more effective in moving for-
ward with a lawful system of immigration, you would be in a much
stronger position with the American people to ask for a more broad
solution to the problem. So I think that is the fundamental place
we are today.

I truly respect the people that are working that think they can
reach legislation, but it sounds a good bit like what happened pre-
viously. It sounds so much like before where a group of special in-
terests meet at the White House, and you had some of the big busi-
ness people and you had the agro people and you had the immigra-
tion activist people. But I did not see the Border Patrol there. I did
not see the ICE representatives, the law enforcement officers there.
And I did not see the American people’s real interests being rep-
resented there.

So a bill will come out, and it will need to be analyzed. I have
my doubts that it is going to deliver on its promises. If it can de-
liver on its promises, then I think there will be a strong—I think
it will have momentum and can go forward, and perhaps even be-
come law. But we might be better in dealing with the discrete prob-
lems within our immigration system today than trying a massive
immigration comprehensive reform.

I do believe some improvement has been done at the border. I do
not know where you were, Governor Napolitano, but I fought for
the fencing that is out there that you are bragging about today,
and it took a long time, and it basically only got done after the last
bill or as part of the last bill was going forward. And it called for
700 miles of fencing. As of February of this year, there are 352
miles of pedestrian fencing, 299 miles of vehicle fencing, and ap-
proximately 36 miles of secondary fencing—not what the law re-
quired. It called for full double fencing, pedestrian fencing, for 700
miles.

I just say that to say that—and additional Border Patrol Agents
that have been added in recent years were added over the objection
of many of the people that were advocating the last amnesty law
that came forward.

So, anyway, that is where we are. We had to fight for that. We
had to fight for funding for that, and we still are not where we
promised the American people we would be.

When you last appeared before the Committee in October 2011,
I raised concerns about the morale of agents and officers of ICE,
the Immigration and Customs Enforcement agency. In 2010, they
cast a no-confidence vote unanimously on their director, John Mor-
ton, because of policies implemented by this administration that di-
rectly orders them not to enforce the law. These are the people who
handle mostly the internal, not the border area.
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At that time you said you believed those policies are “actually en-
hancing morale among our troops.” Well, apparently that was not
correct.

According to recent Federal surveys, ICE ranked 279th out of
291 in agency morale and satisfaction. The president of the ICE
employees union, Chris Crane, who will testify later, before the
House Committee last week said that his agency is falling apart.
Its agents now believe that, “Death or serious injury to ICE officers
and agents appears more acceptable to ICE, DHS, and the adminis-
tration leadership than the public complaints that would be lodged
by special interest groups representing illegal aliens.”

They have also filed a lawsuit against you alleging that you are
interfering and blocking their ability to enforce the law. That law-
suit is still in court moving forward.

So this is a real serious problem. Have you met with Mr. Crane
or the ICE agents to try to resolve this difficult problem of morale?

Secretary NAPOLITANO. Senator, let me make three points, be-
cause you actually had a series of questions.

Number one, were CBP and ICE involved in discussions in the
White House as the President formed his proposal? And the answer
is yes. And, in fact, the Acting Commissioner of CBP is a career
Border Patrol Agent for decades. Operational issues and how the
system works were definitely part of that dialogue.

On the fence, the original act was for 700 miles. There was a
subsequent amendment or adjustment to that—I think it was pro-
posed by Senator Hutchison—to 655 miles. All but one mile of that
is now complete, and the one mile or different little sections, most
of them are in some litigation or another with private property
owners. But the fence, to the extent it has been appropriated for,
is complete.

With respect to——

Senator SESSIONS. Well, it is not the kind of fence the statute de-
scribed.

Secretary NAPOLITANO. And with respect to ICE and ICE morale,
I think ICE agents have one of the most, if not the most difficult
law enforcement jobs in America. They get criticized because we
are deporting too many people, and as I mentioned in my testi-
mony, we have deported more people than any prior administra-
tion. Then they get criticized for not deporting everyone who is
here illegally. It does not surprise me that their morale is low.

We are working on that, and we are doing a number of things,
but the key fact I want to get to, Senator, is that it is our responsi-
bility as the leadership of the Department, as the leadership of any
prosecution agency, to set priorities. It is done within the Depart-
ment of Justice. It is done within every State Attorney General’s
office. It is done within every

[Audience outburst.]

Chairman LEAHY. The police will restore order.

Thank you. Go ahead, please.

Secretary NAPOLITANO. It is done within every local prosecutor’s
office.

[Audience outburst.]

Secretary NAPOLITANO. The priorities are not set—with all re-
spect and appreciation for the hard work of our agents in the field,
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they do not set the policy. They get guidance from their leadership
as to what they should focus upon, and that is what ICE has done.

Chairman LEAHY. Senator Feinstein

Senator SESSIONS. Thank you, Mr. Chairman, and I just would
say they are not happy with those policies. That is the problem.

Chairman LEAHY. Thank you. We gather that.

Senator Feinstein.

Senator FEINSTEIN. Thank you very much, Mr. Chairman.

Madam Secretary, I have followed your career and also your ad-
ministration of a very tough, large, unwieldy Department, and I
want to thank you for your service and your good work. I think you
have been just excellent, and I want you to know that.

Secretary NAPOLITANO. Thank you very much.

Senator FEINSTEIN. Let me bring up something that I bring up
at every hearing, and that is the Visa Waiver Program and the ab-
sence of a biometric entry and exit system for foreign visitors. I
know how important this program is to commerce and travel. I also
know that Richard Reid, the shoe bomber, and Zacarias Moussaoui
came in on the Visa Waiver Program. For many years, I have been
trying to get data on visa overstays for each country, to no avail
so far.

Last year, Assistant Secretary David Heyman informed me that,
by June 2012, the Department would have a fully operational bio-
metric exit system in place that would provide real-time informa-
tion to those who exit U.S. airports. This new system was expected
to allow DHS to calculate overstays per country by May 2012. Now,
as you know, the Department has failed to meet both the May and
June deadlines.

Could you give us a quick update? Because I have got two other
questions I want to get in in my short time. And when are we
going to be able to get the exit and entry system in place?

Secretary NAPOLITANO. Right. I think what Mr. Heyman was
probably referring to was an enhanced biographic exit system that
will lead to biometric.

Senator FEINSTEIN. That is correct.

Secretary NAPOLITANO. And that is an important distinction be-
cause biometric, as you know, is extraordinarily expensive, and our
airports were never designed to monitor exits, only entrances. So
lots of logistical difficulties.

On the country-by-country overstay rates, I inquired about this
as recently as last week. I was told that we should have those in
2013. I said, “Now in 2013? The end of 2013?” The answer I got
was, “By the end of 2013.” But, Senator, I want to assure you this
is something that I am very interested in as well.

Senator FEINSTEIN. Well, thank you, and that time will be indel-
ible on my consciousness, so I will ask again then.

I am trying to put together the agricultural jobs part of the im-
migration bill. As a matter of fact, we are negotiating between
growers and the farm workers at this time. E-verify, as currently
constructed, is not workable in agricultural settings.

Last year, I sent a letter to Director Mayorkas asking for rec-
ommendations on how E-Verify can be modified to operate effec-
tively in agricultural settings. In a response letter, he acknowl-
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edged the challenges faced. However, he did not provide any spe-
cific strategy on how his agency is working to address this issue.

This is coming up. You know, are we going to include E-verify?
Are we not? How workable can it be? Can you respond to that?

Secretary NAPOLITANO. Yes. First of all, as I mentioned in my
testimony, I believe national implementation of some worker
verification system—E-Verify is the one we have—is central for im-
migration reform. It will actually reinforce what we do at the bor-
der. But with respect to agricultural workers, one of the problems
is they are out in the fields. I mean, the farmers are out in the
fields. So we have been looking at and testing mobile sites that can
travel around and other kinds of technology that we can use to
kind of put the E-Verify system where the growers are.

Senator FEINSTEIN. OK. I would like to follow up with this.

Last question. One of the principles of our system is family unifi-
cation. Under current law a citizen or a green card holder can
bring in immediate family—spouse, children, parents, and minor
siblings. The question becomes where we draw the line. It was real-
ly, as I think Senator Graham knows, a big part of the so-called
grand bargain when we discussed immigration reform and it was
on the floor several years ago.

What do you believe is the appropriate place for this immediate
family? The nuclear family? How many others should be included?

Secretary NAPOLITANO. Yes, this is an issue that has a lot of dif-
ficulty associated with it, I think, as we can all appreciate. I think
what I would say at this point is that the President believes very
strongly in family unification. How we have dealt with the three-
and 10-year bar, I think, is evidence of that.

We will work with you and with this Committee in terms of look-
ing at the overall—what is the chain, how big is the chain that
should be permitted under the law.

Senator FEINSTEIN. Do you have any studies on how many—what
is the average number of people someone on a green card brings
in with them?

Secretary NAPOLITANO. I do not know, Senator. I will find out.

Senator FEINSTEIN. Would you? Because that might be helpful.

[The information appears as a submission for the record.]

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Senator Grassley.

Senator GRASSLEY. Just a statement to follow up on something
that Senator Feinstein said about entry and exit. We keep track of
people coming in, obviously. When they go out, she cited cost, and
there may be some cost to it, but I think it is important to empha-
size that that is the law that we ought to keep track of that.

Madam Secretary, I want to go to what I brought up in my open-
ing statement, and let me say I probably hammer you because you
did not answer letters, but there are other departments that do not
answer letters either. I have got email here from a group over in
the Defense Department that I sent a letter with 78 questions in
it, and a person in charge of that said, “F Grassley, whether or not
we are going to answer him.” So, you know, we have got a problem
throughout the entire bureaucracy, whether Republican or Demo-
crat administrations, not responding to congressional oversight, a
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responsibility of ours under checks and balances of Government. So
I have not gotten answers from you on this question, so I am going
to ask about the person that is the sex offender that I referred to.
And I think it is important that we get it.

Agents at the field level apparently wanted to detain him as soon
as possible for deportation in October of last year. Documents show
the arrest was planned for October 5th but did not occur until De-
cember 6th. The delay appears to be related to political sensitivity
of the case—that is the word we got—and intervention by the head-
quarters.

So did you or senior aides have any involvement in the delay?
If you say no, that is okay with me. I just want to know. Did you
have any involvement, or your senior aides, in that delay?

Secretary NAPOLITANO. Senator, I think I know the specific case
you are referring to, and I did not learn about it until January, nor
did my aides.

I now have gone through the chronology of the case, and I can
answer those questions for you.

Senator GRASSLEY. OK. When did you or officials at DHS head-
quarters first learn about this case? Was it before the December ar-
rest? And I think you just said no, it was January.

Secretary NAPOLITANO. I speak for myself, Senator, but I first
learned of it when the AP ran a story in January.

Senator GRASSLEY. OK. And so other officials, you do not know
of other officials knowing about it before this same story?

Secretary NAPOLITANO. Correct.

Senator GRASSLEY. OK. If you were told a sex offender has a job
working with children and if you have the legal authority to detain
him on immigration violations, why would anyone wait a month
and a half before taking action? Now, I know it is below your level.
That is what you just told me. But why would anybody want to
delay action on that?

Secretary NAPOLITANO. If I might, in this particular case, having
looked at it, I think the real issue was why was there a delay be-
tween the adjudicated offense in 2010 to 2012, and I have asked
my staff to look into that. He should have been removed at that
point in time.

In 2012, when you look at the chronology, a lot of things hap-
pened. One is the local prosecutor was considering doing some-
thing, so we usually defer to that. That is normal. Hurricane Sandy
hit in the middle of everything. The prosecutor’s office was closed
for weeks. Our office was closed.

So there are reasons for that part of the delay, but I think the
more significant issue is what happened in those two years and
why wasn’t the original removal effected.

Senator GRASSLEY. OK. Now, a question that was not in any let-
ters I wrote to you. It is about DACA eligibility. In a briefing to
Committee staff, ICE staff said that having “a juvenile delinquency
adjudication” does not make someone ineligible for DACA. They
said that this sex predator would have been eligible for DACA de-
spite his record.

Now, to me, this is outrageous. Will you remedy this loophole
given that you wrote DACA?
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Secretary NAPOLITANO. Senator, the agents were wrong. There is
a clear public safety exemption in the policy on DACA. I will re-
send the policy to the particular agents you reference, but they
were simply incorrect.

Senator GRASSLEY. Thank you, and I think you are doing the
right thing by doing that.

This will have to be the last question I ask you. ICE policy states
that high-profile or high-media-attention cases must be approved
by headquarters. That policy looks like a dangerous invitation for
political interference in law enforcement operations. These deci-
sions should be made by career law enforcement professionals on
:cihe merits. Law enforcement should not be driven by political agen-

as.

Why was there such a major disagreement between the law en-
forcement folks on the ground and senior folks at headquarters on
when to take action in this case that we just discussed?

Secretary NAPOLITANO. Every case has particular facts. They are
not all the same. And in this instance, as far as I can ascertain,
you had USCIS turning down the DACA application, and you had
ICE making sure we could effect the arrest and the removal, and
they had to coordinate their actions.

Senator GRASSLEY. I have one more question.

Chairman LEAHY. Go ahead.

Senator GRASSLEY. OK. Thank you.

After his arrest, the sex offender in this case was released on a
$20,000 bond and is wearing a location monitoring bracelet. Alleg-
edly, ICE Director John Morton approved this decision to release
him on these conditions. Were you involved in that decision?

Secretary NAPOLITANO. I was not, but the provision of allowing
bond is in the law.

Senator GRASSLEY. Do you approve of the decision that was
made?

Secretary NAPOLITANO. If there is adequate supervision of the de-
fendant, that is a common way to deal with some of these cases.

Senator GRASSLEY. And, last, has the Department taken any
other steps to ensure that he is not around children? And if not,
why not?

Secretary NAPOLITANO. I would have to look into the specific re-
strictions on his movement, but the fact that he has an ankle
bracelet suggests that he is not to be around children.

Senator GRASSLEY. OK. Thank you very much.

Chairman LEAHY. Thank you.

Senator Durbin.

Senator DURBIN. Thank you very much, Madam Secretary, for
being with us, and I have a special interest in this line of ques-
tioning. Twelve years ago, I introduced the DREAM Act. It was a
bipartisan measure, and not so much today, but I hope that that
changes. We have had indications that many Republicans who
voted against it in the past are reconsidering their positions, and
I am glad they are.

I also want to salute the President and your office for the De-
ferred Action for Childhood Arrivals, known as DACA, which basi-
cally gives to DREAM Act-eligible individuals a chance to stay in
the United States. So far, my information suggests there have been
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more than 424,000 requests for this deferred action received by
USCIS, and over 178,000 have been approved.

When Congressman Luis Gutiérrez and I held on August 15th an
opportunity for those in the Chicagoland area to come forward and
apply, we expected several hundred. Twelve thousand showed up.
Many of them came with their parents. Some of them waited from
midnight the night before in the hopes of being able to apply. Some
of them are in the audience today, and they represent, in my view,
a great opportunity for America to give these idealistic, energetic,
committed individuals a chance to make this a better Nation.

But we have drawn rules on the DREAM Act and on DACA that
I think most Americans would agree are the right rules. Your re-
sponse to Senator Grassley I think was spot on in terms of what
we are trying to achieve here.

In the particular case which he has noted, which has received
some publicity, I might make this fact clear: This individual was
not granted DACA. He was denied.

Secretary NAPOLITANO. That is right.

Senator DURBIN. He was denied this status. He has been ar-
rested and placed in deportation proceedings, and that is entirely
consistent with the administration’s policy using limited resources
to target the most serious offenders. The DACA rules are very
clear. While juvenile delinquency is not an absolute bar to DACA,
public safety threats are not eligible, and no juvenile with an adju-
dication for sexual assault will be granted discretion. That should
be clear on the record. And for the thousands and thousands of
young people who have applied, they know these standards going
in. And to suggest that we are cutting corners for political reasons
or not paying attention is not the case, to my knowledge. You are
dealing with literally hundreds of thousands of cases. We are
human, we are fallible. Some mistakes will be made. But let us
make no mistake in establishing the sound and specific rules when
it comes to the DREAM Act and to the application of DACA. And
I thank you very much for that.

Now, let me ask you a question which may be more difficult.
Your critics—and there are some.

Secretary NAPOLITANO. I heard some.

Senator DURBIN. I am sure you did.

[Laughter.]

Senator DURBIN. They suggest you are going too far in deporta-
tion proceedings. They are suggesting that, yes, anyone who is a
threat to America with a criminal background should go. We un-
derstand that. I applaud that. That keeps America safe. But they
are suggesting that the deportation efforts have gone beyond that
into families that are no threat whatsoever and result in splitting
up families. Many times mothers or fathers are removed from
households full of citizen children.

So what standards are being used when you talk about 400,000
deportations beyond the obvious standard of deporting those who
are a criminal threat to America?

Secretary NAPOLITANO. Well, the standards are spelled out in the
various memos on prosecutorial discretion and how it is to be exer-
cised. One factor to be considered, Senator, is whether the indi-
vidual is the parent of citizen children, so that is a factor taken
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into account. But it is not determinative. Many times we find some-
one who is a parent and they have felony conviction or convictions
or serious misdemeanors, and——

Senator DURBIN. That is another story. That is another story.

Secretary NAPOLITANO [continuing]. That will control the situa-
tion.

Senator DURBIN. And it should. I suppose what I am asking you
to clarify, when you do not have that extenuating circumstance,
when there is no threat to the public, when there is no criminal
record, when you are breaking up a family, splitting up a family,
what are the standards that are applied in those circumstances?

Secretary NAPOLITANO. Well, I would approach it a different way.
If they do not fit any of the priority categories—you know, they are
not a repeat violator, somebody is using the border as a revolving
door; if they are not someone with a serious misdemeanor convic-
tion or felony conviction; and if it would split up a family, that
would be a low-priority matter.

Chairman LEAHY. If the witness would hold, we have a number
of people that are blocking the view of those who have been sitting
here for a long time waiting to watch this hearing. The police will
please remove them.

I think that—those who are blocking the view, please remove
them. And I would think that those who come in here who feel
strongly about something would have at least enough respect for
human rights, one of the human rights is to allow the people who
are here wanting to hear this testimony, to give them a chance to
see and hear what is going on. And I am sorry that they feel that
the rights apply only to them and not to others who are in the
room.

Please continue and I apologize to you and the Senator for the
interruption.

Senator DURBIN. Thank you very much, Mr. Chairman, and my
time has expired.

Chairman LEAHY. No, that is okay. Go ahead.

Senator DURBIN. I will just say to the Secretary and to the Mem-
bers of the Committee, there is a genuine, good-faith effort under-
way, a bipartisan effort among Senators, and I am part of a group,
four Democrats and four Republicans. We are doing our best to fix
this broken immigration system. I could not agree with you more.
It is a threat to America’s future if we do not deal with it honestly
and in a comprehensive and complete way.

There are elements in this negotiation that go beyond my per-
sonal feelings about what should be done, but it is literally an ef-
fort to reach consensus and compromise. I know Senator Feinstein
is engaged in a similar effort when it comes to agricultural work-
ers. We have been encouraged by the President, but the President
has made it clear he is anxious to move this on. And I hope we can
meet his—allay his concerns about any delay here. And I thank
you for accepting one of the most challenging, difficult, and con-
troversial jobs in this administration.

Secretary NAPOLITANO. Thank you, Senator.

Senator DURBIN. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.
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Senator Cornyn, you and I have discussed these immigration
matters often. Please go ahead, sir.

Senator CORNYN. Thank you, Mr. Chairman.

Madam Secretary, I agree with Senator Durbin. You have got a
very tough job. And you and I have known each other a long time,
serving as Attorney Generals of our respective States and you as
a U.S. Authority and as Governor and now in this important posi-
tion. And, of course, we have been talking about immigration re-
form for a long time.

In 2005, Senator Kyl, from your home State of Arizona, and I co-
sponsored a bill we called the Comprehensive Border Security and
Immigration Reform Act of 2005. So this is like deja vu for a lot
of us.

But I believe that the reason that immigration reform failed in
2007 is because the American people do not actually believe that
Congress intends to follow through on important measures like bor-
der security, worksite enforcement, visa overstays, and the like.

So I just want to ask you some questions, first of all, about a
story that I read from your appearance in San Diego on Monday,
January 4th, where it quotes you as saying, “I believe the border
is secure.” Is that an accurate quote?

Secretary NAPOLITANO. It is, but there is a context there that I
would like to reference you to, which is to say the border is more
secure now than it has been ever. The numbers are better now
than they have been in decades. But as you mentioned, Senator, we
have to build upon that. We have to sustain that. And that should
be a part of the bill.

Senator CORNYN. Well, let me refer you to a report of the GAO
in 2010, which reflects the level of operational control of the border
as of September 30, 2010. And as you can see, in red is the Texas-
Mexico border, which represents the majority of the southwestern
border. And you can see in the four sectors that represent the
Texas border, the border is nowhere near secure. As a matter of
fact, in the Marfa Sector, it looks like it is about 15 percent oper-
ational control; Del Rio looks like perhaps close to 30 percent; La-
redo, about 20 percent; and the Rio Grande Valley, arguably 30
percent or so.

So I do not believe that the border is secure, and I still believe
we have a long, long way to go.

Secretary NAPOLITANO. If I might, Senator

Senator CORNYN. I have some other questions I want to ask you.
As a matter of fact, a recent Government Accountability Office
found that your Department failed to apprehend at least 39 percent
of illegal border crossovers in 2011. And, of course, as I travel the
border in Texas, what the Border Patrol and others tell me on an
anecdotal basis is that we probably catch about one out of every
three individuals who try to make it across. But even assuming
that the Border Patrol and the Department of Homeland Security
was able to catch and detain 61 percent of the people who traveled
illegally across the border, is that a good record, in your view?

Secretary NAPOLITANO. Well, if I might, and let me, if I might,
go back to the earlier point as well

Senator CORNYN. If you could answer my question——
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Chairman LEAHY. Now, wait a minute. With all due respect to
the Senator, you have asked two or three questions here. At least
give the witness a chance to answer the question. It is not fair to
ask a witness a question and then not allow them to answer.

Senator CORNYN. Well, Mr. Chairman, I would ask her to answer
my question. If she has further explanation, I am glad to hear it.
The question is—the question is, just to refresh your memory: Ac-
cording to the General Accountability Office, the Department ap-
prehends about 61 percent of people who crossed the border ille-
gally in 2001. And my question is: Do you consider that a record
to be proud of? Do you count that as success? Or how would you
characterize it?

Secretary NAPOLITANO. I would characterize it as one of the
many numbers that float around when the term “border security”
is used. We know that border security is extremely important. We
know we have done more in the last four years, actually with the
help of this Congress and appropriations you have made, to deter
traffic over this border.

We know the main driver of illegal immigration across the Texas
border, Arizona, California, whatever, is the ability to work. But we
do not have the tools to support the border with effective worker
requirements and prosecution tools against employers. So when
you think about immigration reform, that is why all these things
go together. It is a system.

Now, with respect to that GAO report, I have read it, obviously.
We disagree with the methodology, but beyond that, I think the
overall conclusion of that report—and it is GAO, so you have to
presume it is going to be negative because that is their job, is to
find out things that are wrong. But the overall tenor of the re-
port——

Senator CORNYN. I thought it was determined what the facts
were.

Secretary NAPOLITANO. We have different perspectives. We sit in
different seats. But in any event, the overall conclusion of the re-
port is, A, fewer people are trying to cross that border; and, indeed,
other studies have shown that net migration is negative—in other
words, more people are going south than coming north—and that
substantial progress has been made.

Are we done? No.

Senator CORNYN. One last question. In Fiscal Year 2012, 683 ille-
gal aliens from terrorist sponsor and terror watchlist nations were
apprehended coming across the southwestern border, so obviously
people who—more than just people who want to work in the United
States are penetrating our border and coming here from nations
like Afghanistan, Iran, Libya, Yemen, Cuba, and Syria. And that
led former DIA Director, the Director of the Defense Intelligence
Agency, to conclude that this was a national security risk.

Would you agree that having the border crossed illegally by peo-
ple really at will from around the world and the limitation only
being their determination to get here, that that represents a na-
tional security risk?

Secretary NAPOLITANO. Well, Senator, obviously we want the bor-
der to prevent likely terrorists from entering our country. Every-
body would agree with that.
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What I would say further, however, is that by improving the
legal migration system so that people can get visas, they go
through our ports, we know who they are, we know what their bio-
metrics are, we know where they are going, having an employer
sanction system, will enable us to better focus on those who really
are nefarious and are trying to do us harm.

So if we want to say, look, we want you to focus on terrorists,
narcotraffickers, transnational criminal organizations, one way to
do that, and really the only way to do that, is to take some of these
others and focus on the legal migration system.

Chairman LEAHY. Thank you.

Senator Schumer.

Senator SCHUMER. Thank you, Mr. Chairman. I apologize to you
and my colleagues. I had to introduce Jack Lew over at the Finance
Committee as a fellow New Yorker, which—well, I will not say any-
thing.

Secretary NAPOLITANO. Well, I was born there so——

Senator SCHUMER. That is what I was going to say, but I did not
want to—you are almost a New Yorker, but a very successful Arizo-
nan as well.

First, I want to thank your boss, the President of the United
States, for his remarks on immigration last night. Continuing his
handling of immigration, his remarks last night on immigration
were just right. He importuned us to act. He stated how important
it was to get this done for the future of America. But at the same
time, he did not make it a wedge issue. He made it clear that we
had to act in a bipartisan way and gave us in our little group the
space to come up with a bipartisan proposal, which we know is
really our only hope. With a Democratic Senate, a Republican
House, with the 60-vote rule, unless we have a bipartisan agree-
ment, we are not going to have a bill. And the President is han-
dling this just right, so I thank you and him for that, as well as
thanking you for being here, because you have been such a strong
voice on this issue. Since you were Governor of Arizona, you under-
stand both the importance of immigration enforcement and having
a functional legal immigration system that better reflects America’s
values and interests. And I believe we need to reform the immigra-
tion system, and we need reform that fixes all aspects of our bro-
ken immigration system.

As I mentioned, our little group of eight, four Democrats, four
Republicans, is really making good progress. We have a timetable.
We still are looking to get this done in a very short period of time.
Our Chairman has been both very insistent and gracious, like the
President, in saying he will make time for us. But at the same
time, we cannot take forever to get this done. And we are on track.

The amazing thing in that room—and I think—well, Senator
Durbin, who was here before, and Senator Graham, who is here
now, and Senator Flake, who is here now, would agree that both
sides know they have to give, and they are. And I have been really
impressed in the room at the desire to get a bill done, and no one
is seeking political advantage but, rather, doing what is right for
America. And we have this bipartisan consensus around the prin-
ciple that we need to further secure the border, reduce visa
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overstays, and crack down on unlawful employment of people with-
out status.

But all of us believe that it is going to be much easier to accom-
plish these things after we account for all of the people who are
currently here without lawful status and allow those individuals
living here peacefully and productively to earn legal status that al-
lows them to work and earn their way toward citizenship. This
way, our law enforcement resources, which are always not as much
as we want, can focus on a smaller universe of criminals, future
border crossers, future visa overstays, and employers who hire ille-
gal workers because the people, the 11 million who live in the
shadows, have no criminal background and have met the early
standards are going to work here legally. So it gives you an ability
to focus on the people we do not want here.

Do you agree with that premise?

Secretary NAPOLITANO. That is right, and I think that is con-
sistent with what I just was sharing with Senator Cornyn.

Senator SCHUMER. Right. And, by the way, with Senator Cornyn,
I would just add something about the GAO report, and I would like
to submit this page that has the statistics in the record. It is true
that if you just look at apprehensions, it is a 61-percent number
of people apprehended. But 20 percent go back. They see the Bor-
der Patrol agent, and they turn around. And those numbers in
2001 were an additional 107,000 in addition to the 254,000 appre-
hensions. So that makes the efficiency rate not 61 percent but 82
percent, compared to only 66 percent in 2006.

Are those numbers correct, in your judgment?

Secretary NAPOLITANO. Well, I cannot do the math in my head
right now, but they sound correct. But if I might

Senator SCHUMER. They are in the report.

Secretary NAPOLITANO. Very good. But if I might, Senator, I
think that, as I mentioned earlier, there are numbers flying all
over the place about what the border is and what apprehensions
are. Here is what I know. What I know is fewer people are trying
to immigrate illegally into this country than in four decades.

What I know is that apprehensions are at a low because at-
tempts are at a low. Drug seizures, contraband seizures, all the
numbers that need to be up are up. And what I know is we are
actually removing more people from the country than ever before.

Senator SCHUMER. And one other thing. At the request actually
or the importuning of Senator McCain, in 2010 we had—you asked
for and we in Congress gave you 1,500 additional border personnel
to the southern border, four new unmanned drones to boost further
border surveillance and strengthen the presence of the FBI, DEA,
and U.S. Marshals along the southern border. So it is much strong-
er today than it was in the past.

Secretary NAPOLITANO. Well, and the aerial assets make a huge
difference. That is a big deal on border enforcement.

Senator SCHUMER. And I have not—I am not going to ask any
more questions. We have a ways to go on the border, and our group
is working on that. We have made some progress—I would charac-
terize our view we have made good progress, we have to make
more. Is that pretty much your view?
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Secretary NAPOLITANO. I think you can always do more on the
border, yes.

Senator SCHUMER. Thank you, Mr. Chairman.

Chairman LEAHY. Does the Senator wish to have that report
made part of the record?

Senator SCHUMER. Yes.

Chairman LEAHY. Without objection, it will be made part of the
record.

Senator SCHUMER. Thank you.

[The report appears as a submission for the record.]

Chairman LEAHY. Senator Lee.

Senator LEE. Thank you, Mr. Chairman, and thank you, Sec-
retary Napolitano, for your service to our country and for joining
us today.

The title of this hearing is “Comprehensive Immigration Reform.”
The term “comprehensive” seems to accompany the term “immigra-
tion reform” with increased frequency these days. It is, nonetheless,
worth mentioning, I believe, that our immigration system involves
a lot of complex moving parts, but a lot of these parts are distinct
from one another. And I believe we ought to have a robust and
open debate over the proper way to handle each component without
necessarily assuming that comprehensivity is the without which
not of any kind of immigration reform.

The good news is that Republicans and Democrats are not really
that far apart on many, if not most, of the critical issues that we
face when it comes to immigration reform. Virtually all of us agree
that we need to secure America’s border. We need to implement
workplace verification. We need to reform and enforce our visa sys-
tem, and we need to streamline legal immigration so that we can
meezlt and respond to America’s changing employment and economic
needs.

I think we have a real historic opportunity here to make some
meaningful progress in areas where there is common sense—where
there is an opportunity for common-sense bipartisan agreement.
That progress should not be held hostage, in my opinion, to de-
mands that we solve every single problem associated with immigra-
tion, that we do it all at once, or that we have to resolve nec-
essarily all of the most contentious issues associated with immigra-
tion before turning to those for which there is broad-based bipar-
tisan agreement.

That is why I have sponsored or cosponsored a variety of bills
that would address employer verification, prioritize implementation
of a visa exit system, promote tourism of the United States, help
alleviate the shortage of legal agricultural workers in this country,
and reform our visa system to attract the best and the brightest
workers to contribute to the American economy.

This morning, I will be introducing the Fairness for High Skilled
Immigrants Act which would remove the per country caps on em-
ployment-sponsored visas, allowing the business community to re-
cruit employees based on their talent rather than based on their
country of origin.

So in the spirit of constructive and common-sense reforms, I
want to begin by asking you, Secretary Napolitano, which specific
components of immigration reform do you think enjoy the broadest
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bipartisan support and could be implemented most swiftly and
readily by your Department so we can begin the process of immi-
gration reform?

Secretary NAPOLITANO. Well, Senator, I think the framework and
what is in the framework that was announced really gives you—
gives me, anyway, a sense of the bipartisan nucleus that is forming
in the Senate. We want to work with you and work with the Mem-
bers of the Senate to flesh that out and to get into some of the de-
tails because, as you mentioned, it is a big system.

Senator LEE. Right. And I agree with you, there certainly are ele-
ments of that statement that enjoy broad bipartisan support, and
there are other elements that do not, and that is why I would like
to see us move forward first on those issues for which there is
broad bipartisan support.

Let me switch to another issue. In 2011, Immigration and Cus-
toms Enforcement Director John Morton issued two memoranda
that outlined priorities for prosecutorial discretion. I was troubled
by the issuance of those memoranda in some respects, and I remain
troubled by their implementation.

Chris Crane, who is a witness on the second panel here for this
Committee today, submitted written testimony for today’s hearing
detailing some disturbing accounts of the implementation of this
prosecutorial discretion directive, as it is known. Specifically, he re-
counts the experience of three ICE agents in Salt Lake City, Utah,
who arrested an individual after he admitted in open court that he
was in the country illegally. The ICE field office Director neverthe-
less ordered that all the charges be dropped and that the ICE
agents themselves be placed under investigation for making the ar-
rest.

I understand that this is just one of many instances in which
agents’ ability to arrest offenders, admitted offenders, has been re-
stricted. So if the approach to prosecutorial discretion outlined in
the Morton memoranda is truly to be conducted on a case-by-case
basis, as prosecutorial discretion is always understood to function—
that is what prosecutorial discretion is, as the word “discretion” im-
plies—and the memos do not constitute a blanket injunction on the
pursuit of entire categories of offenders, why is it that ICE agents
are being reprimanded for merely arresting someone who admitted
in open court that he had broken the law?

Secretary NAPOLITANO. Well, Senator, I would have to look into
the specifics of that, but as you know, sometimes the allegation or
the statement that this is what happened does not actually explain
all the facts. So we need to look at all the facts.

But, you know, this is and the Committee should appreciate this
is a big change for ICE to actually have priorities. In the past,
every illegal immigrant was considered the same as every other il-
legal immigrant.

Senator LEE. And I agree there ought to be some discretion.

Secretary NAPOLITANO. That is right.

Senator LEE. But my question is

Secretary NAPOLITANO. And there are no—I am sorry.

Senator LEE. Is it discretion or is there an injunction against any
enforcement?
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Secretary NAPOLITANO. There is no injunction categorically. It is
discretion with factors to be considered.

Now, what was going on between an agent and their supervisor
or what have you, there can be a lot of things that add to that situ-
ation. So we would have to know it better.

Senator LEE. OK. Thank you, Madam Secretary. My time has ex-
pired. Thanks, Mr. Chairman.

Chairman LEAHY. Thank you, Senator Lee.

Senator Whitehouse.

Senator WHITEHOUSE. Thank you, Mr. Chairman.

Madam Secretary, welcome back. It is good to have you here
again. I wanted to congratulate you first on the Executive order
that the President signed yesterday on cybersecurity and that he
mentioned in the speech last night. I see Senator Graham here,
and he is part of a bipartisan group that is working to try to sup-
plement that effort legislatively, and we look forward to working
with you on that. When we see a vaunted American institution like
the New York Times, which is willing to have journalists go to jail
to protect its sources, hacked into by the Chinese trying to find the
sources for stories that are unflattering about the Chinese Govern-
ment, that is a pretty good sign that the private sector is really not
up to snuff on protecting our national security in this area. And the
critical infrastructure folks who run our banking transactions and
our electric power grids and so forth, I think, we have to be par-
tﬁzularly concerned about, so I look forward to working with you on
that.

On the immigration bill, I have been a supporter of the high-
skilled worker legislation—I know Senator Klobuchar has been
very involved in that—with respect to providing visas for qualified
immigrant entrepreneurs, with respect to limiting the per country
caps that Senator Lee described, with respect to providing green
cards to foreign students who graduate from our universities with
science, technology, engineering, and mathematics degrees. But if
they cannot work here, they have to go and work for an overseas
competitor. In Rhode Island, I have seen folks who actually have
internships with companies while they are students and then have
to leave and go and work for a competitor.

So I think this is important, and I wonder if you could take a
moment to make the case for the record of this hearing as to why
encouraging highly skilled immigrant engineers and entrepreneurs
to stay and to locate in this country is good for American jobs and
is good for the American economy rather than competing and dis-
placing American jobs and the American economy.

Secretary NAPOLITANO. Well, I think the case for high-skilled and
STEM-educated workers is extraordinarily strong. We know we
need more of them in the country. They complement not substitute
for American workers. They become job creators. They add to eco-
nomic growth. Some of our Nation’s most successful companies over
the last decade, even through the recession, were companies that
were either started by or run by those who came here originally as
immigrants.

So it is a global talent pool that we want to have in the United
States. We want to be a magnet for those types of individuals be-
cause, in the end, they are job creators.
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Senator WHITEHOUSE. I will stand by that. Thank you very
much, Madam Secretary.

Chairman LEAHY. Senator Cruz, I know you have been having
some voice difficulty, but

Senator CRUZ. Well, and I would apologize to the Committee, but
I have lost my voice entirely—perhaps from cheering too much at
last night’s State of the Union.

[Laughter.]

Chairman LEAHY. I had overlooked that, Senator Cruz.

Senator CRUZ. I will say this is an incredibly important topic.
Secretary Napolitano, I thank you for being here. I thank each of
the witnesses for being here, and I will be entering a statement
into the record.

Thank you.

Chairman LEAHY. Thank you, and it will be made part of the
record. I appreciate you coming here, nonetheless.

[The prepared statement of Senator Cruz appears as a submis-
sion for the record.]

Chairman LEAHY. We will go to Senator Klobuchar, and I will
also leave the gavel with you for a couple minutes because I have
to return a phone call outside.

Senator KLOBUCHAR. Well, thank you very much, Mr. Chairman.
I had offered to do Senator Cruz’s questions for him and just make
a few nuanced changes and I would ask them, but he did not ac-
cept that offer, Madam Secretary.

Thank you again, following up on Senator Durbin’s comments,
for not only taking this incredibly difficult job, but then staying
with it. Whether it is the hurricanes, whether it is the floods, you
have been there every step of the way, and certainly this will be—
working on this comprehensive immigration reform, accountable
immigration reform, is going to, I think, be a lasting legacy for you
if we get this done. And I am very hopeful we will.

Senator Whitehouse talked about the work that I have been
doing with Senator Hatch, which also includes what Senator Lee
mentioned, which is getting rid of the per-country cap on green
cards, with the simple notion that we are the world’s talent, that
we want to be a country that makes stuff, invents things, exports
to the world, and to do that we need to access the world’s talent.

Right now there are no caps on professional sports players. I
know that from our great teams in Minnesota when you look at
their roster. But we have very severe caps, as you know, on sci-
entists and engineers, to the point where they are a third of what
they were in 2001. So part of this—and we truly see this as part
of this work. I have talked to Senator Rubio about this, who is also
on our bill with 15 cosponsors, that this is part of comprehensive
immigration reform, and we see it that way.

One of the issues here is that when you look at Americans past,
something like 30 percent of U.S. Nobel laureates were born in
other countries. Ninety of the Fortune 500 companies were started
by immigrants. And so this is a key part of how we build our coun-
try, how we have built our country, and how we go forward.

I was intrigued by the beginning of your testimony when you
talked about how sadly one of the reasons the current system is so
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broken is because it treats drug smugglers the same way as aspir-
ing students. Could you expand on that a bit?

Secretary NAPOLITANO. Yes. Because the visas are so limited,
when you have someone illegally in the country, that is it. They are
illegally in the country. And so if you arrest everybody that you
come across who is here illegally, they would be treated the same,
regardless of circumstance.

One of the things we have done through prosecutorial discretion
is to take circumstances into account, but that is no substitute for
statutory change.

Senator KLOBUCHAR. Exactly. We have a student right now—I
have the president of St. Cloud State in Minnesota here to make
this case yesterday for the State of the Union. One of his students
runs their computer program, cannot get a green card, has been
bouncing around on visas, is a technical superstar and is looking
at taking permanent residence in Canada because it is just too dif-
ficult to get that green card here.

Following up on what you just said about law enforcement, us
both being former prosecutors, could you touch on one of the issues,
getting away from the engineering and science issue here, of hav-
ing so many people living in the shadows and how that is difficult
for law enforcement? You raised that in your testimony. Could you
expand on that?

Secretary NAPOLITANO. Well, what happens is, particularly in
areas where there are large concentrations, people are afraid to go
to law enforcement if they have been victims of a crime. They are
afraid to be witnesses so that we can get at criminal prosecution.
They are simply afraid to interact with law enforcement in any sort
of productive way. And that is really a cloud on those communities.
And if you speak with, as I did last week, the sheriffs in and police
chiefs in places like Los Angeles, they really make that point about
the effect on law enforcement of a large illegal immigrant popu-
lation that has no way to get out of the shadows.

Senator KLOBUCHAR. And I certainly saw that as a county pros-
ecutor. We would have cases where, you know, a kid, a 13-, 14-,
15-year-old kid, would be threatened by a rapist, basically saying,
“If you come forward with this, I am going to get you deported.”
And that is one of the reasons in the Violence Against Women Act
which we just passed we have a provision that continues in there
for U visas, which allows victims of domestic violence to be able to
stay and testify against their perpetrators. We had actually wanted
to use up some of the old U visas—you may be aware of this
issue—and had to change that in order to get this through. And I
know that Senator Leahy, Chairman Leahy, is devoted to the idea
of trying to get this as part of the comprehensive reform we are
working on. But if you want to elaborate at all on the need for U
visas for victims of domestic violence?

Secretary NAPOLITANO. Well, the whole issue of U visas, we are
using up all the U visas that we get. We could use more in terms
of protecting victims of domestic violence. But, again, every prob-
lem that gets referenced by a Member of the Committee I think
just serves as further illustration why the whole system needs to
be reformed.
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Senator KLOBUCHAR. Very good. I appreciate your work. Thank
you.

Secretary NAPOLITANO. Thank you.

Chairman LEAHY. Thank you very much.

Senator Flake.

Senator FLAKE. Well, thank you, Mr. Chairman. Thank you, Sec-
retary Napolitano, and I appreciate the conversations we have had
over the past years and as recently as yesterday on some of these
issues. And I appreciate what the Department is doing and is try-
ing to do and the support for our efforts here to get immigration
reform done.

I will touch on a few things that were touched on before. Keep
in mind I am one of the Gang of Eight, if you will. I do want to
get immigration through. I do not want any of the elements that
we need to finish to hold up any of the other elements. So my effort
here is to make it work, and there are some things that we need
help on with regard to border security elements.

As you know, as part of the framework, there are certain triggers
that need to be tripped in terms of border security, and I know that
is a difficult term to define. We have come up against that again
and again and again. But part of the issues that we have, you men-
tioned that GAO at times they seem just to be critical of what a
department is doing. I should note that with regard to the border
in Arizona, they are quite complimentary of what is going on in the
Yuma Sector, for example, so it is not the universal criticism.
Where there are good things happening, where there is operational
control, however defined, they tend to point that out. But they have
noted that there are issues, and in the most recent report of De-
cember 2012, they note that the Border Patrol does not have per-
formance goals and measures in place necessary to define border
security.

How are we dealing with that? What are we doing to remedy
that problem? Do you recognize it as a problem, first?

Secretary NAPOLITANO. Well, the problem is, as you mentioned,
Senator, to define border security. In my judgment, one way to look
at it is if we have extra money to invest on immigration enforce-
ment, is it better spent on more Border Patrol Agents? We can al-
ways hire more Border Patrol—I mean, we can always have a use
for that. Or is it better spent investing in a worker verification pro-
gram that really looks at the demand side of this issue? We do not
have the tools necessary for that. The law does not give us those
tools.

In terms of things to look at that are objective, I think you can
begin with some of the factors in the 2007 bill, you know, appre-
hensions, crime rates along the border. El1 Paso was for the third
year in a row just named the safest city in America with a popu-
lation of over 500,000. You can look at drug and gun and other con-
traband seizures. You know, all of those things that were listed in
the 2007 bill are things that we can relook at again.

But I would, if I might, suggest that the notion of a trigger is
not—there is a better way to look at it because a trigger implies
you do not get to these other things until X is met, when, in fact,
these all have to be looked at simultaneously.
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Senator FLAKE. Oh, I understand that, and I have been one who
has always said that the best way to get the border secured is to
have a legal framework for people to come and to go.

Secretary NAPOLITANO. That is right.

Senator FLAKE. And that will be taking place as we look at more
border security. It is just the path to citizenship, that element that
takes place years from now, that we have to certify a certain
amount of border security—or certain level of border security, I
should say.

Part of the trouble we have is GAO—there was a RAND study
a while ago that you may be familiar with that said that GAO re-
ported in 2009 that the CBP, Customs and Border Patrol, ex-
plained increases in apprehensions made at a checkpoint in some
border sectors to improved—it pointed to that as improved border
security, and then in some sectors it pointed to decreased appre-
hensions as a measures of increased border security. So there
seems to be confusion within DHS itself or within the Border Pa-
trol as to what constitutes better security or lessened security. So
you can see as policymakers we have a difficult time here, and it
is tough for us to measure.

My last question. If directed by Congress, is there anything stop-
ping the Department from at least going back to what we were
doing prior to 2010 where the charts that Senator Cornyn brought
up, which defined operational control, the percentage of the border
that is under operational control? I realize it is an imperfect meas-
ure, but it is something, and it is something more than we have
now. Can we go back to that? If directed by Congress, could the De-
partment go back to that measure? And if not, why not? The De-
partment stopped reporting that as of 2010.

Secretary NAPOLITANO. I would suggest we should not go back,
and I would suggest that the difference of opinion prior to 2009
that was referenced in that GAO report illustrates the difficulty of
any one- or two-line description of what is border security.

We want to work with the Committee on this. It is a difficult
thing to substantiate. What we all know is we want a safe border,
we want a strong border, and, importantly—and I have seen what
happens when you do not do this. If you do not have the ability
to sustain those efforts, you can have a problem again. So
sustainment needs to be part of our equation.

Senator FLAKE. All right. I have submitted some questions that
you have, that we talked about, and I will look forward to getting
those from you with regard to specifics on one ranch near Naco
that gives us an illustration of, you know, what security we have
and what we still lack. But if I could have your commitment to
work with us on these measures, if not operational control then
some other definition that will give us what the GAO refers to as—
you know, they say, “Currently what DHS has does not inform pro-
gram results and, therefore, limits DHS and congressional over-
sight and accountability.” And that is true. We lack that, and we
need it, and it is for positive things. We are trying to get immigra-
tion reform done.

Secretary NAPOLITANO. That is right.

Senator FLAKE. And so if we can work with you on that, it would
be incredibly helpful.
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Secretary NAPOLITANO. We will work with you very closely on
this and understand the importance of the question.

Senator FLAKE. Thank you.

Chairman LEAHY. Thank you.

Senator Hirono.

Senator HIRONO. Thank you, Mr. Chairman.

Secretary Napolitano, thank you so much for your tremendous
service to this country, and, of course, we are confronted with a
broken immigration system, with 11 million undocumented people
in our country, with millions of visa overstayers, and decades-wait
for families hoping to reunite with their citizen members, family
members.

You used the term we are here to talk about common-sense
changes that we can make to improve the system, and I am encour-
aged by the bipartisan support around the areas of border control,
workplace enforcement, visa reform. But, of course, unless we get
to some kind of a bipartisan agreement on addressing the 11 mil-
lion people in this country who are living in the shadows, then I
do not think that we are doing the kind of immigration reform that
we need to do to bring us forward.

There have been a number of questions about border control. The
term “operational control” has been tossed out, and to some people,
operational control means zero illegal border crossings. I think that
we better make sure that we are using these terms where we are
all on the same page. But let us say that we are talking about zero
illegal border crossings. I would like to ask you, Madam Secretary,
how much money do we spend every year on border control to keep
out illegal crossers?

Secretary NAPOLITANO. Billions upon billions. There are some
studies that suggest that you could add up all of the expenditures
of every other Federal law enforcement agency and you would not
equal the amount we spend on border security.

Senator HIRONO. And, of course, we are not at zero illegal cross-
ings. So if we were to try to get to that goal, how much do you
think we would need to spend every year? Because this is about
cost/benefits. And you mentioned before that perhaps we could be
using those kinds of sums for other types of immigration reform
and control.

Secretary NAPOLITANO. That is right, Senator. You know, we are
all living in a fiscally austere world. We have a responsibility to in-
vest dollars where they would have the most benefit. I think as the
Secretary I would advise the Committee that those enforcement ef-
forts are better spent on the interior of the country on things like
workplace enforcement while we sustain and fill in the technology
and1 f(‘)‘cher things that we have already planned for along the border
itself.

Senator HIRONO. I think that immigration reform should be guid-
ed by certain principles that reflect our values. There has been a
lot of emphasis on meeting the critical needs of our economy
through some changes to how we treat visas, especially with regard
to people with STEM education. But I also think that another guid-
ing principle should be maintaining our 50-year tradition of bring-
ing families together. And as I mentioned, many of my colleagues
have highlighted the importance of providing green cards to STEM



30

graduates of U.S. universities because I certainly agree that we
should not educate foreign students and then send them away to
work for foreign competitors of American companies, and it only
makes sense to keep such talent here if we can.

But at the same time as we are focused on employment-based
immigration, we should not get tunnel vision and forget the human
element of immigration. And, of course, I am talking about the
need to expand, as far as I am concerned, to expand the opportuni-
ties for families to be reunited and kept together. And this should
include LGBT families.

I think family-based immigration is essential to ensuring the
continued vitality of the American economy and, in fact, the suc-
cess of immigrants in this country is often the story of the success
of immigrants with their families. And, of course, I speak from per-
sonal experience, being an immigrant myself.

I wanted to ask you about family reunification because there is
such a huge, huge backlog there. The most recent visa bulletin in-
dicates that potential immigrants must have been in line nearly 25
years in order to have their applications processed now. There is
a significant backlog in family-based immigration to the United
States, with Asian countries representing some of the largest back-
logs.

I am pleased that the President’s immigration reform principles
included temporarily increasing the per-country cap for family
based immigration from seven percent to 15 percent. And so I
wanted to ask you, if the cap were to be raised, as the President
has proposed, what would you expect to see in terms of the reduc-
tion in the backlog that I talked about? And how long would you
estimate that it would take to eliminate the family based backlog
going back decades?

Secretary NAPOLITANO. By increasing the cap—I would have to
go back and get a firm number for you, but there is no doubt it
would be a substantial reduction in the backlog.

Senator HIRONO. Well, for example, in my own community there
are World War II Filipino veterans who fought alongside our troops
in World War II, and they have been waiting decades—decades—
to be reunified with their children who are in their 60s at this
point. And I hope that part of immigration reform can look to those
kinds of very specific kinds of instances where perhaps it could get
ahead a little bit because, you know, they did fight for our country.

You were asked some questions about the fact that we have so
many legal people who came to our country through visas, and I
have been told that maybe about 40 percent, as much as 40 percent
of the undocumented people in our country are visa overstayers.

Now, this is an issue that I know that we have been attempting
to address for over a decade, and I think I heard that perhaps by
2013 we will get there, that we will be able to verify the over-
stayers. Could you talk a little bit more about truly what it is going
to cost for us to put such a system in place? And how much are
you going to oversee that we get to this 2013 timeframe?

Secretary NAPOLITANO. I think the 2013 timeframe, Senator, in-
volved estimates of country-by-country overstays, and we will work
with the Committee on that.
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In terms of being able to ascertain overstays, we have now gone
back, and one of the things that technology permits us to do now
is to link different data bases, and it has allowed us to go back and
look at visa overstays and prioritize them as well, you know, those
that have committed other crimes, for example, and then those are
sent over to ICE to go find and to pick up.

With the enhanced biographic system that we are implementing
now, the difference between that and the biometric is not as great
as you would think, and that is our current plan, to do enhanced
biographic at the exits of our country, land, air, and sea, and then
move gradually—because it is very, very expensive—into biometric.

Chairman LEAHY. Thank you very much.

We will go to Senator Graham, then Senator Franken, and then
we will move to the next panel. Senator Graham.

Senator GRAHAM. Thank you, Mr. Chairman. Thank you for hav-
ing this hearing. I think this is an important hearing at a time
when it will really matter.

Madam Secretary, the goal, I guess, this time around is to fix a
broken immigration system in a way that 20 years from now we
will not have 11 or 12 million illegal immigrants? Isn’t that the
goal, to fix it?

Secretary NAPOLITANO. Yes.

Senator GRAHAM. I think the country is tired of talking about it.
I think it is time for us to fix it with the goal in mind that there
will be no third wave of illegal immigration.

To put it in context, we are not being overrun by Canadians, are
we?

Secretary NAPOLITANO. Not as far as I can tell.

Senator GRAHAM. Not as far as I can tell either. I love our Cana-
dian friends. They come to Myrtle Beach in March.

Secretary NAPOLITANO. They come to Arizona, too.

Senator GRAHAM. They do, and they swim. I do not know why
in March, but they seem to enjoy that. Then they go back home.
And I would suggest that they go back home because Canada has
got a stable government and a stable economy, and most of the peo-
ple coming here are coming from pretty dire situations, and that
is just a reality that a lot of people come to this country because
where they live is not so nice. Do you agree with that?

Secretary NAPOLITANO. Yes, or their opportunity to raise a family
and to thrive economically is diminished.

Senator GRAHAM. Right. I can understand why people want to
come to America, but I do not understand why we cannot control
who comes and on what terms. And I think we can if we choose
to.

Starting with the border, do you agree with me that you have got
to have a secure border because if you have a bunch of other laws
and you can still walk across the street in the country, you are
probably not going to accomplish your goal?

Secretary NAPOLITANO. I think we can all agree that border secu-
rity has to be part of a comprehensive plan.

Senator GRAHAM. I think that is the starting point, and I want
to applaud you for making progress. You certainly have. There are
nine sectors that we have laid out in terms of our borders. What
I would like from your organization, your Department, is an inven-
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tory of what we can do that we have not yet done, and one through
nine, give us a punch list and let us see if we can push this thing
over the line and say the border is reasonably secure. So would you
provide the Committee, if you could, with kind of an inventory of
what is yet to be done that could reasonably be done in all nine
sectors?

Secretary NAPOLITANO. Yes, we will work with you on that.

Senator GRAHAM. Also, I agree with you that you could build a
100-foot-high wall, and if you are getting a job pretty easily on the
other side of the wall, people will go under it or over it or around
it. So really E-Verify, controlling employment, is a virtual fence all
of its own, is it not?

Secretary NAPOLITANO. I think it is, yes.

Senator GRAHAM. I just do not see how you could ever solve this
problem if you do not deal with the magnet, which is jobs. If we
cannot come up with a system where our employers can tell the dif-
ference between being here legally and illegally, we are never going
to address this problem. So one of the key components is employer
verification. Do you agree with that?

Secretary NAPOLITANO. I agree, and I would suggest, Senator,
that the E-Verify system now is far different from the E-Verify sys-
tem we——

Senator GRAHAM. We are moving in the right direction, but put
yourself in an employer’s situation. If you ask too many questions,
like a Social Security card is pretty easily duplicated. If you like
Ronald Reagan, I could make you Ronald Reagan by midnight. I
could give you a Social Security card saying you are Ronald
Reagan. We need to deal with that. And I think we are well on our
way to doing it. So employer verification, and employers who cheat
need to be hit hard. Do you agree?

Secretary NAPOLITANO. That is right. And the current law does
not give us the tools to do that.

Senator GRAHAM. Well, you are going to get those tools, and
those employers are trying to do the right thing. You have got to
be frustrated by your own Government. We are going to give you
some help.

So temporary workers. The one thing the President did not men-
tion last night was the temporary worker program. If I had to bet
where this thing could run into a real roadblock, it would not be
on the pathway to citizenship. As long as it is earned and it is not
a special pathway, it will not be on border security because we are
all signed up for that. I think E-Verify, some kind of new system
to control employment, we are all signed up for that.

But here is the friction point: Temporary workers are needed in
the future, a legal source of labor for American employers. Do you
agree with that?

Secretary NAPOLITANO. Yes, that concept is one I can agree with.

Senator GRAHAM. And the goal is not to displace an American
worker. You can only get a temporary worker when there is no
American available at a competitive wage.

Secretary NAPOLITANO. The devil is in the details. You have got
to have appropriate protections for American workers and, indeed,
for workers who are coming in to work.
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Senator GRAHAM. And nobody wants to displace a willing Amer-
ican worker, but I can tell you, in South Carolina there are certain
jobs, like in the meat-packing industry, as an employer you can ad-
vertise all day long, every day of the week, and you are not going
to get that work force. And I do not want those meat-packing
plants to leave the country. I want it to be a win-win where some-
body overseas can come here temporarily and improve their life
and help our employers. Do you agree with that?

Secretary NAPOLITANO. I agree with that, yes.

Senator GRAHAM. OK. So that is one of the goals, a temporary
worker program that will meet the labor needs of this country. And
demographically we are changing. There are three workers for
every Social Security retiree today. In 20 years, there will be two.
Do you agree with me that the demographics of America are chang-
ing and that we are going to need a more robust legal immigration
system?

Secretary NAPOLITANO. Yes, and as I mentioned in my opening
statement, it is part of economic growth.

Senator GRAHAM. I am running out of time. Just say “yes,” be-
cause you

Secretary NAPOLITANO. I will say yes. This is a good cross-exam-
ination.

Senator GRAHAM. And just say “no” when you need to.

Secretary NAPOLITANO. All right.

Senator GRAHAM. The bottom line here is it is not just the high-
tech workers. God knows we are going to need—if you go to the
University of South Carolina or Clemson University graduation, if
Bob Smith comes across the stage in a Ph.D. program, everybody
claps because there is only one. We are getting people from all over
the world coming to our universities, and that is a good thing. Do
you agree with me that they should not only get a Ph.D. in some
kind of hard science, they should get a green card with that Ph.D.?

Secretary NAPOLITANO. Assuming no security issues, or crime
issues, yes.

Senator GRAHAM. And assuming they are not displacing an
American worker. We are losing a lot of valuable people. Just give
me a little bit more time here, Mr. Chairman. So the bottom line
is—

Chairman LEAHY. And then we are going to—as soon as you get
this one last question, we will go to Senator Franken, and then we
are going to the next panel.

Senator GRAHAM. I can do this in 30 seconds. Have you ever seen
a better opportunity than the moment that exists today to pass
comprehensive immigration reform that would prevent a third
wave?

Secretary NAPOLITANO. No. This is the moment.

Senator GRAHAM. Do you agree with me that the payoffs for the
Nation are enormous, we improve our national security, we im-
prove our economy, and we deal with real people who have real
problems, and we are trying to give them a second chance on our
terms, and some of the people we are going to say you have got to
leave because you have been up to no good? Do you agree that the
payoffs of fixing this broken immigration system are enormous for
the country?
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4 (?ecretary NAPOLITANO. I could not say it better than you just
id.

Senator GRAHAM. Thank you.

Chairman LEAHY. Thank you.

Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman. And, Madam Sec-
retary, it is good to see you, and it is so good that you can give
me multiple-word answers if you like.

[Laughter.]

Secretary NAPOLITANO. Thank you.

Senator FRANKEN. We have been hearing a lot of issues raised,
family reunification. My office just heard of a story about a Min-
nesota green card holder, legal immigrant who filed to be reunited
with his wife and four children in November 2010 and is only now
in February 2013 getting his application processed. So our system
is broken when, if you do things right, you cannot see your wife
and your four kids or cannot even get the application started going
in about two and a half years.

I am going to go to something that Senator Leahy brought up,
which is dairy. Minnesota is the sixth largest dairy producing State
in the country. It is an important part of our economy. But not
enough Americans are taking these jobs, and dairy farmers cannot
access the Federal agricultural Guest Worker Program because
cows are not seasonal. They have to be milked. If cows were milked
seasonally, you would have a lot of uncomfortable cows.

[Laughter.]

Senator FRANKEN. I have had to leave during the hearing once.

[Laughter.]

Senator FRANKEN. Anyway, so this is an old issue, and I am sure
you are familiar with it. What is the administration planning to do
in its proposal to help our Nation’s dairy farmers and, more impor-
tantly, Minnesota’s dairy farmers?

Secretary NAPOLITANO. The administration supports a number of
reforms to the H-2A program which would deal with the dairy
issue and fix it.

Senator FRANKEN. All right. In the United States, approximately
250,000—or 205 parents of United States citizen children were de-
ported from this country from July 2010 to September 2012. We
have seen firsthand in Minnesota how devastating these enforce-
ment actions can be on families. I understand that DHS has pro-
duced two sets of guidelines on this issue: the first is a parental
interest directive, which will help ICE personnel conduct enforce-
ment actions in a way that does not necessarily hurt families; the
other guidance ensures that ICE field teams actually ask parents
where they want their children to go before they place the children
%nIState custody. None of these documents has been issued pub-
icly.

What is the status of these guidelines? And what is DHS doing
more broadly to protect children in enforcement actions?

Secretary NAPOLITANO. Well, my understanding is those either
already have been issued or are about to be issued. I will follow up
on that. But this really gets to one of the real hardships of the cur-
rent immigration system. Where the parents need to be deported,
for example, they meet our other priorities, what do you do with
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the citizen children? One of the things we look at is can one of the
parents, you know, stay. One of the things we try to find out, are
there other family members that can take the children if the par-
ents agree to that? And then in some cases, we have to call in
whatever the social agency involved in the State appears to be.

Senator FRANKEN. This is something that concerns me when an
action is being taken, that during that period, during the hours or
days that this has actually happened, the children have some con-
tact with the parents and that the parents have some rights to be
in contact with their children, because this is a very traumatic, can
be a very traumatic, and we have seen this in Minnesota where we
have had some actions take place where it has been very trauma-
tizing for the kids and for the parents. And I just want to make
sure—I have a little piece—an important piece of legislation, not a
little piece of legislation, to make sure that those kids have rights
and those parents have rights during those kind of actions. I would
love to work with you on that, Madam Secretary.

Secretary NAPOLITANO. You bet.

Senator FRANKEN. Thank you.

Thank you, Mr. Chairman.

Chairman LEAHY. Thank you very much.

Senator Coons is here, and then Senator Cornyn says he has a
30-second question. But Senator Coons has not had an opportunity.

Senator COONS. I am happy to defer to my colleague from Texas
for 30 seconds.

Chairman LEAHY. For 30 seconds.

Senator CORNYN. Thank you, Mr. Chairman.

I just have one other question, Madam Secretary. It is estimated
that there are between 4 and 5.5 million people who overstayed
their visas—in other words, 40 percent of the illegal immigration
in the country is caused not from people who have come across the
border, which we have discussed, but people who come in lawfully
but overstay their visa. Seventeen years ago, Congress, as you
know, passed a requirement for an automated entry/exit system to
record entries and departures for each one of these individuals.

What is your plan to deal with 40 percent of the illegal immigra-
tion that is a result of visa overstays?

Secretary NAPOLITANO. Senator, in the interest of time, because
there is another panel, why don’t I come and brief you about all
of the actions on visa overstays.

Senator CORNYN. Well, if you would just answer my question,
and then we can follow up with a further meeting if necessary.

Secretary NAPOLITANO. It is two phases. One is enhanced bio-
graphic at the exits of our country. That is being implemented and
has been largely implemented already. We would like to move ulti-
mately over time to a biometric exit system, but the money simply
has not been made available.

Chairman LEAHY. Thank you.

Senator Coons.

Senator COONS. Thank you very much, and thank you, Chairman
Leahy, for convening this important hearing today.

Secretary Napolitano, thank you. Great to be with you again, and
thank you for the very hard work that you and the Department
have done within our complicated and outdated immigration sys-



36

tem to prioritize our enforcement efforts and to make sure that we
have a safer and a more just Nation.

There is a lot more work to be done, and much of that needs to
come from our work here in Congress in passing a modern and
comprehensive immigration system. It is broken. Families are torn
apart. Businesses are discouraged from investing and hiring, and
we are not living up to our constitutional values and how we treat
families of all kinds, including LGBT families, and how we treat
folks who are not citizens but deserve due process of some reason-
able kind in this very difficult immigration experience.

What we are left with is a system that is very expensive, one
that is expensive for law enforcement at the Federal level and the
State and local level. It is expensive not just at the border but
throughout the whole system. It is expensive for U.S. workers, for
businesses, for taxpayers, and we can and I hope will do better.

As you know, Secretary, one of the pillars of proposed com-
prehensive immigration reform is a path to citizenship for the mil-
lions of undocumented living here in the United States today.
Under current law, what is the path to citizenship for someone who
is currently undocumented but living in the United States? Is there
a line for them to get on?

Secretary NAPOLITANO. Not really, no. If they are here illegally
and leave and try to re-enter the country, that is one circumstance.
But we look at prior removals, prior deports as a barrier.

Senator COONS. And if someone is able to get on to the current
wait lists for a green card based, say, on a family connection, a re-
lationship to a U.S. citizen, what are the requirements they would
then have to meet to at some point have a shot at becoming a U.S.
citizen?

Secretary NAPOLITANO. They are extensive, and they are very
lengthy. And I think the point of looking at the immigration system
as a whole, Senator, is for those in the country right now who are
here illegally to have a pathway to earn citizenship, to pay a fee,
pay a penalty, learn English, take American civics, and then get in
the back of the line.

Senator COONS. In the context of comprehensive immigration re-
form, there has been some discussion about equality, equal treat-
ment of LGBT Americans being a divisive issue or a side issue that
does not deserve the kind of focus that it may get in this delibera-
tion. I just want to thank you for what you have done administra-
tively to recognize the special circumstances faced by families with
LGBT members. But you cannot build a family on deferred action.
Could I get some commitment that you will cease deportations of
same-sex partners, of Americans who would otherwise be eligible
based on status?

Secretary NAPOLITANO. We cannot give a categorical answer
there because of DOMA, and we are charged with enforcing DOMA
as well.

Senator COONS. Well, I look forward to continuing to work with
some of my colleagues who are cosponsoring legislation to repeal
DOMA.

I would like to ask about the implementation of the Consequence
Delivery System that DHS uses, including the Alien Transfer Exit
Program. It is a program that takes families who have entered one
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sector of the border, say California, for example, and separates the
members of that family by deporting some members along other
places, Arizona or Texas or elsewhere.

In implementing this process, how does the Department ensure
it does not harm or in any way victimize asylum seekers or vulner-
able women or children? And does this system allow for an officer’s
discretion in how they assign consequences for a particular immi-
grant and whether it might result in a family disruption or in a
health, safety, or life risk?

Secretary NAPOLITANO. Obviously, those seeking asylum, there is
a separate process for those who are requesting asylum. But we
have found that one of the deterrents for repeated illegal immigra-
tion is to make sure that there is some consequence for every ille-
gal immigrant that we apprehend at the border, and that is the so-
called Consequence Delivery System, one part of which can be the
lateral movement across the border before the actual deport.

Senator COONS. One of our highest objectives, I would think, in
the enforcement actions taken by the Department is to focus on re-
moving those who pose a threat to our community—criminals, vio-
lent criminals in particular. And the policy you are now following
under Deferred Action for Childhood Arrivals has meant that many
young people, the so-called DREAM Act kids, no longer live in con-
stant fear of deportation, although they have an uncertain future,
which I hope we will be addressing through legislation. And these
young people continue to contribute to our country.

From the perspective of the Department, could you tell me if this
policy, this Deferred Action for Childhood Arrival policy, has re-
sulted in increased availability of Department resources to focus on
higher-priority cases such as identifying and removing, deporting,
violent criminals?

Secretary NAPOLITANO. I think we can say that, yes, it does. But
more importantly, I think the Deferred Action program is con-
sistent with our values as a country and our recognition that these
young people are not to blame for being in the country.

Senator COONS. Well, thank you. And, Madam Secretary, as
somebody who as Attorney General, as a Governor, and as Sec-
retary has tackled what are very difficult issues, I am trying to
make sure that we square our core values with what is a very po-
litical and difficult situation. I just want to thank you for your per-
sonzﬂ leadership, and I look forward to continuing to work with you
on this.

Secretary NAPOLITANO. Thank you, Senator.

Senator COONS. Thank you.

Chairman LEAHY. Thank you very much.

Senator Flake had a letter to be included in the record at the ap-
propriate point.

[The letter appears as a submission for the record.]

Chairman LEAHY. You had a closing statement?

Senator GRASSLEY. Not a closing statement. Just thank the Sec-
retary, an understanding I assume we have that questions will be
submitted for answer in writing. Several people on my side wanted
a second round, but out of respect for the other panelists, we are
not going to do that. But the Chairman promised that we would
have an oversight hearing with you later on this spring, and we
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can pursue all questions at that time. But some people will obvi-
ously want to pursue questions on immigration.

Thank you very much.

Secretary NAPOLITANO. Thank you.

Chairman LEAHY. Thank you.

Madam Secretary, thank you very much for being here. I think
there is a growing consensus, I hope there is a growing consensus
among both Republicans and Democrats in the Senate and in the
other body, that we need—what button did you press, Chuck?

Senator GRASSLEY. I thought I just turned my microphone off.

Secretary NAPOLITANO. We need light on the subject. That is
right.

Chairman LEAHY. We need light on the subject. But I think there
is a growing consensus in both bodies that we need real immigra-
tion reform. I am committed as Chairman of this Committee to put
together a bill with the help of both Republicans and Democrats
which we will bring to a vote in the Committee and have some-
thing come to the Senate floor.

I worked with former President George W. Bush when we had
tried once before to do this, but I think the time is even more right
now. Obviously I come from a State where we do not face the prob-
lems that some of my colleagues do from States on the southern
border and from your own home, but all of us know that there are
other issues beyond just the border in immigration.

Secretary NAPOLITANO. That is right.

Chairman LEAHY. And as a parent and a grandparent, I worry
very much what is happening to children and families.

So I appreciate your work, and both from our private conversa-
tions and public conversations, I know how dedicated you are to
getting immigration reform, and we will work together. So thank
you very much.

Secretary NAPOLITANO. Thank you.

Chairman LEAHY. And if the staff could set up for the next panel.

Secretary NAPOLITANO. Thank you, Mr. Chairman.

Chairman LEAHY. Thank you.

Chairman LEAHY. I am going to ask the panel to please stand to
be sworn in. Do you swear that the testimony you are about to give
before the Committee will be the truth, the whole truth, and noth-
ing but the truth, so help you God?

Mr. VARGaS. I do.

Ms. VAUGHAN. I do.

Mr. CAsE. I do.

Mr. CRANE. I do.

Ms. MURGUIA. I do.

Chairman LEAHY. Thank you. Let the record show all were
sworn in, and I thank you for being here.

We will begin from your right to left, my left to right, with Jose
Antonio Vargas, a former Washington Post journalist. He is part of
the team that won the Pulitzer Prize for covering the tragedy at
Virginia Tech. Those of us who either live or spend time in this
area have read those articles, wishing that we were not reading
them, wishing the event had not happened. The Pulitzer Prize is
well deserved. In many ways, Mr. Vargas served as a whistleblower
about the intractable situation in which so many who were brought
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to the United States as children find themselves. They speak on be-
half of millions who cannot speak for themselves to shed light on
the human impact of our immigration system.

Mr. Vargas, please go ahead. And we will hear from each of you,
and then we will ask questions.

STATEMENT OF JOSE ANTONIO VARGAS, FOUNDER, DEFINE
AMERICAN, NEW YORK, NEW YORK

Mr. VArRGAS. Thank you, Chairman Leahy, Ranking Member
Grassley, and distinguished Members of this Committee.

I come to you as one of our country’s 11 million undocumented
immigrants, many of us Americans at heart, but without the right
papers to show for it. Too often, we are treated as abstractions,
faceless and nameless, subjects of debate rather than individuals
with families, hopes, fears, and dreams.

I am in America because of the sacrifices of my family. My
grandparents legally emigrated from the Philippines to Silicon Val-
ley in the mid-1980s.

A few years later, Grandpa Teofilo became a U.S. citizen and le-
gally changed his name to Ted—after Ted Danson in “Cheers.”

Because grandparents cannot petition for their grandkids and be-
cause my mother could not come to the United States, Grandpa
saved up money to get his only grandson, me, a passport and a
green card to come to America. My mother gave me up to give me
a better life.

I arrived in Mountain View, California, on August 3, 1993. One
of my earliest memories was singing the National Anthem for the
first time at Crittenden Middle School, believing the song had
somehow something to do with me. I thought it said, “Jose, can you
see?

Four years later, I applied for a driver’s permit like any 16-year-
old. That was when I discovered that the green card that my
grandpa gave me was fake.

But I wanted to work. I wanted to contribute to a country that
is now my home. At age 17, I decided to be a journalist for a seem-
ingly naive reason: If I am not supposed to be in America because
I do not have the right kind of papers, what if my name, my byline,
was on the paper? How can they say I do not exist if my name is
in newspapers and magazines? I thought I could write my way into
America. That was the plan.

As I built a successful career as a journalist—paying Social Secu-
rity and State and Federal taxes along the way—as fear and
shame, as denial and pain, enveloped me, words became my salva-
tion. I found solace in the words of the Reverend Martin Luther
King, quoting St. Augustine: “An unjust law is no law at all.”

Ultimately, it took me 12 years to come out as an undocumented
American—because that is what I am, an American. But I am
grateful to have been able to tell the truth. And in the past few
years, more undocumented people, particularly young DREAMers,
are coming out, telling the truth about the America we experience.

We dream of a path to citizenship so we can actively participate
in our American democracy, this church.

We dream of not being separated from our families and our loved
ones, regardless of sexual orientation, no matter our skill set. This
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Government has deported more than 1.6 million people—fathers
and mothers, sons and daughters—in the past four years.

We dream of contributing to the country we call our home.

In 21st century America, diversity is destiny. That I happen to
be gay, that I happen to speak Tagalog, my first language, and that
I want to learn Spanish—that does not threaten my love for this
country. How interconnected and integrated we are as Americans
makes us stronger.

Sitting behind me today is my Filipino American family: my
Grandma Leonila, whom I love very much; my Aunt Aida Rivera,
who helped raise me; and my Uncle Conrad Salinas, who served,
proudly, in the U.S. Navy for 20 years. They are all naturalized
American citizens.

I belong in what is called a mixed-status family. I am the only
one in my extended family of 25 Americans who is undocumented.
When you inaccurately call me “illegal,” you are not only dehuman-
izing me, you are offending them. No human being is illegal.

Also here is my Mountain View High School family—my support
network of allies who encouraged and protected me since I was a
teenager. After I told my high school principal and school super-
intendent that I was not planning to go to college because I could
not apply for financial aid, Pat Hyland and Rich Fischer secured
a private scholarship for me. The scholarship was funded by a man
named Jim Strand. I am honored that Pat, Rich, and Jim are all
here today. Across the country, there are countless other Jim
Strands, Pat Hylands, and Rich Fischers of all backgrounds who
stand alongside their undocumented neighbors. They do not need
to see pieces of paper—a passport or a green card—to treat us as
human beings.

This is the truth about immigration in our America. And as this
Congress decides on fair, humane reform, let us remember that im-
migration is not merely about borders. “Immigration is in our blood

. part of our founding story,” writes Senator Ted Kennedy,
former Chairman of this very Committee, in the introduction to
President Kennedy’s book, “A Nation of Immigrants.” I carry it
around with me.

Immigration is about our future. Immigration is about all of us.

And before we take your questions here, I have a few of my own:
What do you want to do with me? For all the undocumented immi-
grants who are actually sitting here at this hearing, for the people
watching online and for the 11 million of us, what do you want to
do with us?

[Applause.]

Mr. VARGAS. And to me, the most important question as a stu-
dent of American history is this: How do you define “American”?
How do you define it?

Thank you so much for having me here today.

[The prepared statement of Mr. Vargas appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Vargas.

Jessica Vaughan is the Director of Policy Studies for the Center
for Immigration Studies where she has worked since 1992, special-
izing in immigration policy and operations.
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Incidentally, I forgot to mention at the beginning that your whole
statements will be placed in the record as though read. I have tried
to be a little flexible with the time, but I am trying to keep close
to the time because several other hearings are going on. That is
why Members have been coming in now.

Ms. Vaughan, please go ahead.

STATEMENT OF JESSICA VAUGHAN, DIRECTOR OF POLICY
STUDIES, CENTER FOR IMMIGRATION STUDIES, WASH-
INGTON, DC

Ms. VAUGHAN. Thank you. So far, the comprehensive immigra-
tion reform proposals all include the same basic elements: amnesty
for 11 million illegal immigrants; increases in legal immigration;
and promises of stronger border security and immigration enforce-
ment measures.

But this package would not only repeat the mistakes of IRCA
from 1986; it would compound the immigration problems we cur-
rently have and fail to deliver a system that serves our citizens’
economic needs.

Now is not the time to create new flows of immigration that will
put Americans at a disadvantage, especially in exchange for prom-
ises of enforcement that are unlikely to be fulfilled. Instead, law-
makers should take the approach that has worked in recent years,
which is to look for more narrow agreements focused on areas of
broad consensus.

How did IRCA fail? The amnesty parts were a great success, at
least for the three million people who were legalized. But illegal
immigration continued, and now we have nearly three times as
many illegal residents as we did in 1986. This is because the Gov-
ernment only relatively recently has gained some control of parts
of the southwest border and never followed through with the en-
forcement of employer sanctions.

The Workplace Enforcement System of IRCA was built to fail.
The INS put more resources into outreach than enforcement, and
much like today, what few sanctions were imposed were no more
than a slap on the wrist. The result was that employers failed to
take the law seriously.

The American public understands why IRCA failed. According to
a new poll my organization just commissioned, when asked why
there is a large illegal population in the country, 71 percent of vot-
ers answered that it is because we have not made a real effort to
enforce our immigration laws. Only 18 percent think it is because
we are not letting in enough legal immigrants.

Not only was the enforcement end of the grand bargain scuttled,
the Government also failed to enforce the rules of the amnesty pro-
gram to make sure that only the right people were legalized. It is
estimated that as many as 25 percent of the approved applications
were based on fraud. Fraud is to be expected in any immigration
benefits program, but in this case, the Government was willing to
look the other way, even in cases of obvious fraud.

One of the worst examples was Mahmud Abouhalima, a cab driv-
er from New York City, who was approved as a farm worker and
later went on to help blow up the World Trade Center in 1993.
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Based on what we have seen so far with the DACA program, it
is reasonable to worry that any new legalization program will be
administered with a similar indifference to fraud.

USCIS has yet to report more than a single denial out of the
more than 400,000 applications submitted. As in IRCA, USCIS has
established a generous system for DACA where applicants are pre-
sumed to be eligible, claims are rarely verified, and failed appli-
cants get to stay anyway, for all intents and purposes immune from
immigration law enforcement.

Before considering another large-scale amnesty, we need to shore
up enforcement of immigration laws in order to prevent another
surge in illegal immigration. Some progress has been made, but we
cannot check the box off quite yet. Some of the metrics suggest a
significant decline in enforcement activity over the last few years.
Border Patrol apprehensions were up again in 2012 by nine per-
cent. ICE arrests in the interior have been trending downward
since 2008, and the Investigations Division, they have gone down
70 percent in the last few years.

It appears that the number of absconders is rising. ICE has re-
ported that there are 850,000 aliens present in the country who
have been ordered removed or excluded, but who have not de-
parted. These numbers do not support the Obama administration’s
claims to have set a record for deportations.

ICE also has released tens of thousands of deportable criminal
aliens in recent years. According to the Congressional Research
Service, these aliens went on to commit 58,000 new crimes in a two
and a half year period, including more than 5,000 major or violent
criminal offenses and more than 8,000 DUI violations.

Similarly, DHS has failed to address the problem of the two
dozen or so countries that refuse to accept back their citizens who
have been ordered removed. More than 12,500 aliens, the majority
of whom were likely criminals, have been released from ICE deten-
tion in recent years, and it could be as high a total of as many as
200,000.

If properly managed, immigration can serve the national inter-
est, but today we are issuing more new green cards and work visas
than we can absorb in our labor market without disadvantaging
the millions of unemployed Americans who are competing in these
same occupations. The result has been a measurable decline in
wages for many, in addition to lost opportunities. This has affected
engineers, teachers, and nurses, but also those Americans who lack
a higher education and are already struggling to move up the lad-
der. Employers will have little incentive to improve working condi-
tions and wages as long as there is a steady stream of replacement
workers.

Last, a mass amnesty will be costly as newly legalized residents
will now be eligible for the services and subsidized health care from
which they were previously barred, and we estimate that this could
cost tens of billions of dollars per year. Instead, lawmakers should
start smaller, tackling issues like better workplace enforcement
and compliance, amnesty for illegal aliens brought by their parents
at a young age who grew up here with a path to citizenship, ending
the visa lottery and other programs that do not serve our national
interest, completing the entry/exit system, reforming the immigra-
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tion court system, expanding Federal and local law enforcement
partnerships, and rebalancing our legal immigration system to
admit a larger proportion of immigrants who will be self-sufficient.

Before accepting any large-scale legalization program, people
need to have some confidence that the laws will actually be en-
forced and that such an amnesty will not cause another surge of
illegal immigration, and see meaningful and sustained commitment
to attaining control of the borders and enforcing immigration laws
in the interior in a transparent way.

[The prepared statement of Ms. Vaughan appears as a submis-
sion for the record.]

Chairman LEAHY. Thank you very much.

Steve Case is the chairman and CEO of Revolution, co-founder
of America Online, and chairman of the Case Foundation, an ac-
complished entrepreneur, philanthropist, member of President
Obama’s Council on Jobs and Competitiveness, and, I would also
note, a valued and valuable member of the Smithsonian Institu-
tion’s Board of Regents.

Mr. Case, please go ahead, sir.

STATEMENT OF STEVE CASE, CHAIRMAN AND CHIEF
EXECUTIVE OFFICER, REVOLUTION LLC, WASHINGTON, DC

Mr. CASE. Thank you, Senator Leahy, and it is an honor to serve
with you on that Smithsonian Board of Regents, and it is also an
honor to be invited to speak to you and the Committee today.

I want to share my perspective on an issue that I think is central
to our history and also critical to our future.

I appear before you today as an entrepreneur, an investor, a civic
leader, and a colleague and friend of talented immigrant entre-
preneurs and innovators who devote themselves to their companies
and contribute to this country.

To understand this debate in context, it is necessary to remem-
ber that the story of America is in part the story of entrepreneurs
who settled this land seeking a better life and who through grit,
hard work, and creativity built companies, cities, and whole new
industries that power the strongest economy the world has ever
known.

Our country did not become the world’s leading economy by luck
or accident. Iconic Fortune 500 companies that employ thousands
of Americans did not simply come to be. Revered American cities
like New York, Chicago, and Los Angeles did not sprout up by
chance. New industries for telephones, airplanes, and the Internet
were not conceived by happenstance.

It was the work of pioneering entrepreneurs—beginning with the
country’s earliest settlers, our Nation’s first immigrant entre-
preneurs—who took a risk hoping to turn dreams into startup busi-
nesses.

From the earliest days, immigrant entrepreneurs started some of
America’s most celebrated enterprises. U.S. Steel, Pfizer, Kraft
Foods, Honeywell, Goldman Sachs, AT&T, and Yahoo! were all
started by immigrants. Today, 40 percent of Fortune 500 companies
in the United States were started by immigrants or the children of
immigrants—40 percent.
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Between 1995 and 2005, half of Silicon Valley startups had an
immigrant founder.

And this is not just about technology companies. When Hamdi
Ulukaya, an immigrant from Turkey, hired four employees to begin
packaging yogurt by hand in upstate New York, his friends thought
it was a crazy idea. Eight years later, Chobani Yogurt generates $1
billion in sales, has hired 1,500 American workers, and is expand-
ing operations all across the country.

Mr. Chairman, high-skilled immigrants have always been job
creators, not job takers. The mistake that opponents of immigra-
tion reform often make is believing that our society and economic
growth are zero sum. They are not. More talented immigrants join-
ing the American family does not equate to fewer jobs; it equates
to more jobs.

Others argue that instead of allowing more high-skilled immi-
grants to stay we should instead focus on better training and
STEM education for America’s youth. But this is a false choice. We
can and must do both: Draw the best and brightest from across the
globe, and develop more talented students here at home.

But every year, arbitrary immigration caps force approximately
one-third of the 50,000 foreign-born STEM graduates from our uni-
versities to leave the country. If our military had such a policy, we
would train soldiers, sailors, and pilots at West Point, the Naval
Academy, and the Air Force Academy only to then send them away
to join the militaries of other nations. I think we would all agree
that that would be crazy. But our immigration policy, particularly
around high-skilled immigrants, is equally crazy.

Meanwhile, as we as a Nation grow complacent about the global
battle for talent, our global competitors are stepping up their game.

China launched the “1000 Talents Program” to attract talented
researchers back to the country. Australia grants nearly as many
employment-based green cards as the United States, despite hav-
ing an economy that is 14 times smaller. Canada recently an-
nounced a new startup visa program that grants permanent resi-
dency to foreign-born innovators who receive backing from Cana-
dian investors.

But sadly, here in the United States we are making it harder for
innovators to come and to stay. A few months ago, I was having
breakfast with a group of young entrepreneurs in Chapel Hill,
North Carolina, when I met Deepak, a young, up-and-coming star
in the Research Triangle area. Deepak was born in India, has a
Ph.D. in genetics from the University of North Carolina, and his
health care startup has achieved 40 percent month-over-month
growth. Yet his green card status remains uncertain, and as a re-
sult, Deepak is having difficulty convincing investors to fund his
expansion. Deepak is ready to hire more employees in Raleigh. In-
stead, he waits.

And there are stories like this all over the country. A few dec-
ades ago, we lost ground in the manufacturing sector when we
failed to respond aggressively to global competition. We cannot af-
ford to do the same when it comes to the entrepreneurial sector.

The good news is that numerous bipartisan, high-skilled immi-
gration proposals have been teed up in recent months that contain
smart reforms. The Startup Act permits entrepreneurs and STEM
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graduates to stay and start businesses. The I-Squared Act in-
creases the amount of available green cards and removes the per
country cap for employment-based visas. The Startup Visa Act al-
lows foreign entrepreneurs to move to the United States as long as
they have financial backing. The SMART Jobs Act slows the STEM
“brain drain” by adding a new non-immigrant F—4 visa. Chairman
Leahy has introduced a compelling idea based on the EB-5 pro-
gram that is working in his home State of Vermont.

President Obama has called for stapling green cards to the diplo-
mas of American-educated immigrants with STEM degrees, and
the bipartisan Gang of Eight, including many in this room, has
agreed on a framework to admit the skilled workers necessary for
a competitive economy.

I defer to the men and women on Capitol Hill and at the White
House to determine which of these specific provisions make up the
final plan, but this much is clear: We must enact measures that
enable talented entrepreneurs to start businesses here in the
United States.

For over a decade, there has been a discussion of the need to up-
date our laws and give our country the tools to win the global bat-
tle for talent, and yet nothing has happened. At this critical time,
I believe the best way to win adoption of high-skilled immigration
reforms is to make them part of a comprehensive immigration re-
form package that also addresses a path to citizenship for undocu-
mented workers living in our country, deals with border security,
and also sanctions on employers who break the law. Such a com-
prehensive package is essential not only for its potential to spur
our economic growth, but because it also can address the family
and human issues that are also at stake in this emotional debate.
And with the leadership in the Senate and this Committee in par-
ticular, it can get done.

A few months ago, I stood next to President Obama and Repub-
lican Majority Leader Eric Cantor in the Rose Garden after they
joined together to pass the JOBS Act, Jump-Starting Our Business
Startups Act, on behalf of our Nation’s entrepreneurs. Pundits said
it would never happen, particularly given it was an election year.
But it did. Bipartisan progress is possible during moments in
Washington when diverse groups of citizens call for action. On im-
migration, this is the moment for Democrats, Republicans, and
Independents to come together and pass comprehensive reform.

Mr. Chairman and Members of the Committee, thank you for
your time.

[The prepared statement of Mr. Case appears as a submission for
the record.]

Chairman LeEaHY. Well, thank you, Mr. Case. I appreciate that
very much.

Our next witness is Chris Crane, the president of the National
Immigration and Customs Enforcement Council 118 of the Amer-
ican Federation of Government Employees. He currently serves as
an ICE deportation officer. Am I correct on that?

Mr. CRANE. Yes, sir.

Chairman LEAHY. Your full statement will be placed in the
record, but please go ahead, sir.
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STATEMENT OF CHRIS CRANE, PRESIDENT, NATIONAL IMMI-
GRATION AND CUSTOMS ENFORCEMENT COUNCIL 118 OF
THE AMERICAN FEDERATION OF GOVERNMENT EMPLOY-
EES, WASHINGTON, DC

Mr. CRANE. Good morning, Chairman Leahy, and thank you, as
well as honorable Members of the Committee.

On Saturday, I was contacted by a man whose son was killed by
an alien who was driving without a license. The alien had failed
a driver’s exam multiple times but decided to drive anyway. While
attempting to flee the scene, the alien drove over the man’s son ap-
proximately four times. Two years later, the father is still attempt-
ing to have the alien who killed his son deported.

In 2010, an illegal alien, again driving without a license as well
as being intoxicated, killed one nun and maimed two others. The
case made national headlines. Many in America called for Sec-
retary Napolitano’s resignation. Last week, that alien was sen-
tenced to 20 years in prison.

Statistics show that unlicensed drivers kill 8,400 people in the
United States each year. That is 700 deaths every month. Yet ac-
cording to ICE’s new prosecutorial discretion policies, driving with-
out a license is just another traffic offense. And because of that,
ICE agents cannot arrest illegal aliens without licenses unless they
have already potentially injured someone.

ICE recently proposed a three-day suspension for an ICE agent
who arrested an illegal alien with multiple convictions for driving
without a license and who was attempting to operate a vehicle in
the agent’s presence. While seeking disciplinary action against the
agent, ICE simply released the alien without charge, putting yet
another unlicensed driver behind the wheel.

Secretary Napolitano describes these new policies as smart and
effective. I can assure you they are neither.

I think most Americans assume that ICE agents and officers are
empowered by the Government to enforce the law. Nothing could
be further from the truth. With 11 million illegal aliens in the U.S.,
ICE agents are now prohibited from arresting illegal aliens solely
on charges of illegal entry or visa overstay—the two most fre-
quently violated sections of U.S. immigration law. Agents report
that of they encounter suspected illegal aliens in the public, they
cannot arrest them. Their instructions are that only if an alien is
first arrested by local police on criminal charges may ICE agents
and officers consider making an immigration arrest.

If an alien is arrested by local police and placed in jail, again,
ICE agents may not arrest them for illegal entry or visa overstay.
New policies require that illegal aliens have a felony arrest or con-
viction or be convicted of three or more misdemeanors, so many il-
legal aliens with criminal convictions are also now untouchable.

ICE agents apply the DREAM Act provisions and DACA not to
children in schools but to adult inmates in jails. If the inmates
claim to be DREAMers and claim to qualify under DACA, agents
must take the illegal alien’s word that they do qualify. No inves-
tigation is conducted. There is no requirement that the illegal alien
provide proof such as a high school diploma or college transcript.

The fact that as a law enforcement agency ICE has any national
policy or practice that simply relies on an individual’s word as
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grounds for stopping an enforcement action is yet further proof
that ICE’s new policies are neither smart nor effective.

For this and many other reasons, ICE is crumbling from within.
Morale is at an all-time low. As criminal aliens are released to the
streets and ICE instead takes disciplinary actions against its own
officers for making lawful arrests, it appears clear that Federal law
enforcement officers are the enemy and not those that break our
Nation’s laws. Whether it be our current immigration laws or fu-
ture reforms, all will fail as long as individuals can pick and choose
which laws enacted by Congress will be enforced. Operationally,
ICE is not prepared or able to properly perform its mission, and
the interior of the U.S. is not secure.

In closing, for the last four years, President Obama has excluded
ICE officers and agents from all input on immigration reforms as
well as ICE and DHS arrest policies. For that reason, yesterday a
letter was sent to the President requesting that ICE agents be in-
vited to future meetings as special interest groups representing il-
legal aliens have been for the last four years.

To the Members of this honorable body, I extend a warm and sin-
cere invitation to call upon me at any time as we would very much
like to assist you in your efforts to fix our broken immigration sys-
tem.

With that, that concludes my testimony. Thank you.

[The prepared statement of Mr. Crane appears as a submission
for the record.]

Chairman LEAHY. Thank you very much, Mr. Crane.

The last witness is Janet Murguia, president and CEO of the Na-
tional Council of La Raza, the largest Hispanic civil rights organi-
zation in the Nation. She served in the Clinton White House, in-
cluding as Deputy Assistant to the President. She is one of four sib-
lings trained as lawyers. Two siblings, I might mention, currently
serve as Federal judges, and I was privileged to be here at the time
both of them became Federal judges.

This is not your first visit to this Committee. We thank you for
being here.

STATEMENT OF JANET MURGUIA, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, NATIONAL COUNCIL OF LA RAZA, WASH-
INGTON, DC

Ms. MURGUIA. Thank you, Mr. Chairman, and I also want to
thank Ranking Member Grassley for giving me this opportunity to
appear before the Committee today. And in addition to my written
statement, I want to also request that over 265,000 petitions in
favor of legalization and a path to citizenship be entered into the
public record.

At the outset, I want to join the growing consensus that Congress
has a historic opportunity to pass immigration reform this year.
Fixing our broken immigration system is in the best interest of our
country. Immigration should be orderly and legal and uphold our
Nation’s values. Reform must include: a road map to legalization
and citizenship for eligible immigrants; smart, workable enforce-
ment; and a legal immigration system that serves families, work-
ers, and our economy.
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For Latinos, this issue is personal. As the recent election dem-
onstrated, Hispanic voters generated the game-changing moment
for immigration, giving us the opportunity to finally achieve a solu-
tion. And our role is growing. An average of nearly 900,000 Latino
citizens will turn 18 every year between now and 2028. Our com-
munity is engaged and watching this debate very closely.

This is urgent because the effects of a failed system on our econ-
omy and on our country are unacceptable. But I must note that the
failure to enact immigration reform has not meant inaction on im-
migration enforcement. In fact, by nearly every standard, more is
being done to enforce immigration laws than ever before. And de-
tention, prosecutions, and deportations are at all-time highs.

Of course, for some people no amount of enforcement will ever
be enough, but for our community, current enforcement levels are
already intolerable, because virtually all of us, undocumented, per-
manent resident, and citizen alike, are affected. And despite all
this enforcement, the notion that we would deport 11 million peo-
ple is an ugly nightmare, and the notion that they will leave on
their own is a fantasy.

So what should we do? Independent commissions have called for
earned legalization with a road map to citizenship. And it is easy
to understand why. No healthy society can tolerate the existence
of a subclass of people outside the scope and protection of the law.
And continuing a situation where we collectively nod and wink be-
cause our society benefits from their labor is unacceptable. When
our laws do not reflect reality, reality will win every time.

That is why if we are to restore the rule of law, the single most
essential element of immigration reform is an earned legalization
program with a clear, achievable road map to citizenship—not be-
cause enforcement is unimportant, but because that is all we have
done, and restoring the rule of law requires that we do both.

Most undocumented immigrants are long-term U.S. residents;
they work hard, pay taxes, and otherwise abide by our laws. They
provide for U.S. citizen spouses and children. Some came here as
children, and this is the only country they know and consider
home. Their lives are inextricably linked with ours.

The interests of our country are best served by allowing them to
come forward, pass a background check, pay taxes, learn English,
and earn the ability to apply for citizenship just like every other
group of immigrants before them.

A majority of Americans support earned legalization with a road
map to citizenship. The American public puts a special premium on
citizenship because they want to see immigrants all in—not par-
tially in, not in a special status, but in the same boat as everyone
else.

The Latino community, three-quarters of whom are citizens, will
not look kindly at legislation that condemns people to second-class
status. They want to see a clear path. We understand that there
will be questions about how long the process should take and what
specific requirements need to be met. But if the process is unrea-
sonable, the Latino community and I believe most Americans, will
consider the program disingenuous.

We now have the opportunity for a real solution that will serve
our country from the farm fields in the South all the way to Silicon
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Valley. Some of the people we are talking about provided the food
we will eat today. Others are at this moment caring for our chil-
dren, our parents, or our grandparents. And, yes, many are ready
to help support our technology, math, and engineering needs.

You have the power to help our economy and our Nation by pass-
ing immigration reform, and in so doing, you will be helping Amer-
ica’s immigrants, our neighbors, our fellow churchgoers, and for
many of us our family members.

I cannot help but feel the spirit of Senator Kennedy here today,
and I think if he were here, he would say: “You are right. Now let
us get to work and get this thing done.”

Thank you, Mr. Chairman.

[The prepared statement of Ms. Murguia appears as a submis-
sion for the record.]

Chairman LEAHY. And I might say, if our friend Senator Ken-
nedy was here, he would be able to say it without using a micro-
phone.

[Laughter.]

Chairman LEAHY. And you would hear it in the halls.

Incidentally, I am going to put in the record an op-ed piece that
Mr. Vargas had in the New York Times this morning.

[The op-ed appears as a submission for the record.]

Chairman LEAHY. I want to ask a few questions, and then I am
going to turn the gavel over to Senator Coons because we have a
court of appeals judge on the floor, and I have to go and handle
that and hopefully get Mr. Kayatta through. He has been delayed
for months and months and months.

Mr. Case, you are known as an entrepreneur, investor, and chair
of Startup America. You have built companies, you mentor compa-
nies, and you have heard the things about why we need more im-
migrants. We have Americans out of jobs. They need jobs. Why do
we try to increase opportunities to bring foreign workers? And yet
we have also seen bipartisan coalitions. Senator Hatch, Senator
Kloliluchar, for example, joined together and introduced legislation
on this.

Why is it good to create more visas for foreign skilled workers
when we have people having trouble finding employment here?

Mr. CasE. I think the best answer is, as I tried to say in my tes-
timony, that the immigrant entrepreneurs and innovators and en-
gineers that are creating some of our fast-growing companies then
create jobs both within those companies and more broadly within
those communities. I saw this when AOL was growing in Northern
Virginia. It was not just that we had a 1,000 employees, but it cre-
ated thousands and probably tens of thousands additional jobs in
terms of housing and restaurants and services and other things
that were part of that community when it was rising.

Conversely, a few months ago I was speaking to some entre-
preneurs in Detroit, and I was struck by two things. The first was
that 50 years ago Detroit really was Silicon Valley. It was the most
innovative place in the Nation, maybe in the world, when the auto-
mobile business was on fire. But then Detroit, for a variety of rea-
sons, mostly related to globalization, lost its entrepreneurial mojo,
and in the last 50 years it has lost 50 percent of its population. As
a result, Detroit has kind of been in free fall. Now they are trying
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to stabilize and fight their way back. We need to make sure as a
Nation that we do not lose our entrepreneurial mojo, and the talent
piece of that is central, that any organization is only as good as its
people, any country is only as good as its people. So we really need
to be a magnet for talent because these people are innovators.

As I mentioned, 40 percent of the Fortune 500 companies were
started by first- or second-generation immigrants. I would hate for
those companies to have been started somewhere else. And other
nations are stepping up their activities. There is the phenomenon
of the globalization of entrepreneurship as they recognize entrepre-
neurship is the secret sauce that powered our economy, has driven
us to our leadership position in the world, and they are trying to
knock that off and make it really easy for people to go there. And
we need to make sure we do not get complacent.

Chairman LEAHY. Are you saying that these high-technology po-
sitions would help more than just the technology companies?

Mr. CASE. Absolutely. There are two reasons. First of all, almost
every company now is a technology company. Even retailers and
the service industry, restaurants, manufacturing, things around
advanced manufacturing, additive manufacturing they all have a
strong technology component. So when we talk about technology, I
think people look at it too narrowly and think of it as software
companies or Internet companies in Silicon Valley. The phe-
nomenon around technology is much broader, and the need for en-
gineering talent all across our Nation and all across our industry
sectors is much broader. So that is the first.

The second, though, as I mentioned, it is not just the direct jobs
that are created by these innovators who take companies that
started with a handful of people, dozens of people, hundreds of peo-
ple, sometimes thousands or tens of thousands of people, but the
ripple effect, the network effect of those companies and their suc-
cess and growth has more broadly in the community, creating jobs
across many sectors of our economy.

Chairman LEAHY. I was struck by something you said about the
legal—I am sort of compressing it—the legal, social, and moral im-
peratives of comprehensive immigration reform speak to our char-
acter as a Nation. You know, we all have immigrants somewhere
in our background. My immigrant grandparents created jobs. My
wife’s immigrant parents created jobs. They made it a better com-
munity.

But with that, Ms. Murguia, I think when you said in your testi-
mony that the notion that we would deport 11 million people is an
ugly nightmare, I hope that everybody in this room would agree
with that. But we also know the status quo is not sustainable.

How would you respond to people—and I have heard this said—
who have said that anything short of mass deportation is amnesty?
How do we respond to that?

Ms. MURGUIA. Well, I would just disagree

Chairman LEAHY. Make sure your microphone is on.

Ms. MURGUIA. Well, I would just disagree. I think that amnesty
is a pardon with no penalty, and we have made it clear that the
kind of earned legalization on the table does not pardon anyone,
and by any definition, includes penalties. It requires participants
to admit an offense and pay a penalty, pay taxes, learn English,
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and go back to the end of the line of those already waiting for citi-
zenship. And I think there is a vast difference between saying that
something is amnesty when it is a clear pardon. And so I would
say that it is clearly not.

Chairman LEAHY. Thank you.

Mr. Vargas, my time is up, but I am introducing the Uniting
American Families Act with Senator Collins, saying that pre-
serving family unity should be part of our immigration policy. Of
course, Senator Durbin has led on the DREAM Act, which I strong-
ly supported.

What is the significance of these two pieces of legislation in your
mind?

Mr. VARGAS. I think any talk of reform in this country, inclusion
must be at the heart of it, because diversity is at the heart of this
country. We come in all shapes and forms.

One of the things that I found really interesting listening to the
House hearing, I think it was last week actually, with Ms.
Vaughan and Mr. Crane, was a lot of the conversation about low-
skilled—I have been to Alabama, I have been to Georgia. I can tell
you that there is nothing low-skilled about harvesting fruits and
vegetables and that people who are “low-skilled” must be as pro-
tected as high-skilled in the same way that heterosexual couples—
same-sex binational couples should be afforded the same rights
that are given heterosexual couples. It is simply an issue of equal-
ity.

You know, when DACA, when Deferred Action was announced
last June, I have a dear friend sitting here, Gabby Pacheko, who
has been an activist for a long time, and she qualified for DACA,
and I do not. I am four months older. I remember she—I saw her
in the morning when we found out the announcement, and she
said, “Do not worry. We are not done. We will take care of you.”
And I know she means that. And we must mean that. We must
make sure that in an America that is about inclusion that everyone
is included in reform, that one group is not favored over the other.

Chairman LEAHY. Thank you very much.

I will yield to Senator Sessions, and, Senator Coons, if we could
trade places up here and you take the—and I thank the panel very
much. I apologize for having to leave. It is only because of the court
of appeal matter on the floor. And Ms. Murguia remembers when
her sister was up for a similar one and how important it is. But
I appreciate all of you being here, every one of you. It is important
to the debate. Thank you.

Senator Sessions.

Senator SESSIONS. Thank you, Chairman Leahy.

I appreciate all of you coming, your comments, and as we dis-
cussed, this is an important national issue. Mr. Vargas, would you
agree fundamentally that a great nation should have an immigra-
tion policy and then create a legal system that carries that policy
out and then enforces that policy?

Mr. VARGAS. Yes, sir.

Senator SESSIONS. I would just say that is a fundamental ques-
tion of value, because the United States is not able to have an open
border and allow everybody that would like to come to this country
come. I know there was a poll in Peru a number of years ago when
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we were in Peru that said 70 percent would come to America if
they could. I saw a poll in Nicaragua, and 60 percent would come
to America if they could. So we have to make decisions about how
that is done so it does not disrupt socially and economically the Na-
tion.

Mr. Case, I know you are again rallying with a group of special
interest groups. The President had them at the White House re-
cently. Ms. Murguia was there, you were there. Mr. Crane was not
there. Anybody who knows anything about how the system actually
operates on the ground was not there. I do not think anybody rep-
resenting the broad-based American public was there.

So I think we have got a problem here. We have, as Mr. Crane
just dramatically indicated, a serious unwillingness to enforce even
the most basic laws.

When President Obama took office, I remember vividly that there
was a raid at a plant, I think on the west coast, and they imme-
diately apologized. Apparently they told Ms. Murguia in La Raza
they would not do that anymore. And so the agents were dis-
ciplined, and everybody that was found to be there illegally, they
were allowed to keep their jobs. And that was a signal that went
right out through law enforcement all over the country.

And so do the American people worry about this? I think they
do. 1986 is so fundamental. The amnesty occurs like that—the reg-
ularization, if you do not want to call it amnesty. That occurs im-
mediately, and so we promise somehow in the future that we will
have an enforcement mechanism. So we had three million people
here illegally then, and now we have 11 million, because the word
went out that if you get into America, you too will sooner or later
get amnesty. And we are right back here in that position.

So we need to see, the American people need to see a real com-
mitment, one that is truly so, to make the laws real and the poli-
cies real, and we are not going to be taking a pig in a poke. And
there is a lot of overconfidence about this bill. I do not think that—
this legislation is not what the Members said and goes further ac-
tually than the Members say about it, the group that is working
on it, and I really respect them. If it does not really work, it is not
going to pass. We are going to expose it. I am going to read the
bill, and others will. So we are going to look at that. It has got to
end.

Clearly, we need a policy that serves the national interest of the
United States. So that means we have to decide how many people
can come, how many engineers will not be employed because we
open the world to bright engineers all over the world, people that
our children and grandchildren—will they not be able to get a job?
I think it is not so to suggest that you will have no impact on
wages or jobs.

I remember Senator Kennedy and I debated the question about
wages. I suggested that large flows of labor will pull down wages.
He did not dispute it. He said, “Well, we will fix it by raising the
minimum wage.” Well, I do not want people operating at the min-
imum wage. I want them operating two, three times the minimum
wage. So the President was talking minimum wage last night. It
reminded me of that.
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So, Mr. Case, I do think that the Canadian plan—I think maybe
your friend from Microsoft—we have talked about this—has got a
good plan, that if we move in that direction, it would be appealing
to me.

I have talked too long.

Mr. Crane, has the President or anyone in the administration or
Congress—well, in the administration asked you or any of your offi-
cers about their evaluation of how to improve the immigration law?

Mr. CRANE. No, Senator. In fact, what we see is that the special
interest groups are brought in to ICE headquarters, to DHS head-
quarters. They put out lists bragging, you know, 100 or more spe-
cial interest groups that they are bringing in to work on the poli-
cies, and they completely shut us out to the point where even our
union rights have been taken away from us and we cannot even
communicate with the agency through our basic union rights. And
they have an army of attorneys opposing each and every single
thing that we do just as a union to try to get involved in any of
our law enforcement policies to look out for the best interests of our
officers.

Senator SESSIONS. Briefly, has Secretary Napolitano formally in
any official way reached out to the union to find out why you voted
no confidence in your Director, Mr. Morton?

Mr. CRANE. No, sir. In fact, I have never met Secretary
Napolitano, never shook hands with her or anything.

Senator SESSIONS. Well, I have called for Mr. Morton to resign.
I think he has failed in his fundamental duty to enforce the law
and maintain the morale of the people that we pay to do their jobs
every day.

Mr. Chairman, my time has concluded. Thank you very much.

Senator COONS. [presiding.] Senator Klobuchar.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.
Thank you to all the witnesses.

Mr. Vargas, I just would first like to thank you for your touching,
heartfelt story. You can tell why you are good journalist. And I was
thinking here, as I was listening, that you are not just a DREAM-
er, but you are a doer, that you are not simply an amnesty seeker,
as some people here might characterize it, but you are a taxpayer.
And so I want to thank you for that and ask if you could respond
to this framework where either we just keep the status quo because
we are unable to get something done, which I just will not accept,
or, in fact, we up deportations of people like yourself. What would
happen to you if that happened? And what is your counterargu-
ment in response to what you have heard?

Senator SESSIONS. Mr. Chairman, could I just have one second
before you start on that, Senator Klobuchar.

Senator KLOBUCHAR. Yes.

Senator SESSIONS. I would offer for the record a series of docu-
ments provided by Mr. Crane, one being his letter to the President
asking that National ICE Council be included in future immigra-
tion meetings, and other documents.

Senator COONS. Without objection.

[The information appears as a submission for the record.]

Mr. CasE. I am sorry. If I could, Senator Sessions, I just want
to correct one thing for the record. You mentioned that there was
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a meeting I attended with the President and special interests. I
have actually never attended a meeting with the President on this
issue with special interests. I was invited to attend a meeting with
a dozen CEOs of companies like Coca-Cola and Marriott who were
talking about pragmatic solutions to get the economy moving, and
one of the key focuses was immigration, and there was a broad
sense that the country needed to move forward. So the focus real-
ly—if I represent any special interest, it is just doing my part to
make sure we remain the world’s most entrepreneurial Nation, and
winning this global battle for talent is central to that. I just wanted
to correct that.

Senator SESSIONS. Well, we did have a document that suggested
that that could have been incorrect. Thank you.

Senator KLOBUCHAR. OK. Mr. Vargas, welcome to our hearing.
So DREAMer versus doer, we are back talking about amnesty seek-
er versus taxpayer, and how you respond to this and what would
happen to you if we simply just kept the status quo and/or we just
upped deportations.

Mr. VARGAS. First of all, the status quo is untenable. I think we
all agree that we cannot—that the situation cannot keep going the
way that it is. This past weekend, I was with Erika Andiola. She
is a DREAMer who is also a doer, graduated from college, who one
night ICE just knocked at her door and grabbed her mom and her
brother. Thankfully, she got on Facebook, and I think there were
like 300 of us that jumped right in, got on a conference call: “How
do we do this?

It should not be lost on anyone the surreal nature of even this
hearing, the fact that I am sitting here on the same table as Mr.
Crane and Ms. Vaughan. And before I kind of dive into what you
said, I think we need to define our terms. And when we talk about
what is in the national interests of the country, you know, I have
been to Alabama. I spent some time there. I have been to Alabama
to talk to someone like Lawrence Calvert, for example, who is a Re-
publican, who is a farmer, who once H.B. 56—you know, that out
Arizona’d Arizona’s immigration law—was passed, Lawrence Cal-
vert said, “Wait a second. It is not right for this State to say who
my friends can be. My best worker is this guy Paco.” He is such
a best worker that there is actually a room in Mr. Calvert’s house
called the “Guatemalan suite” for Paco.

So, you know, when Senator Sessions talks about the national in-
terests of Americans, I think about Lawrence Calvert. I think
about the national interests of my principal and my superintendent
who are here today. I feel as if we have been having the exact same
conversation on immigration for the past decade. We invite the
same people to talk about the same thing as if immigration is all
about border security. I came here from the Philippines. My border
was the Pacific Ocean.

We talk about immigration and enforcement as if we are talking
about alien people from Mars and not human beings whose lives
and whose families are being torn apart every day.

NCLR, which has been referred to as an interest group, rep-
resents 55 million Latinos in this country. That is not an interest

group.
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Senator KLOBUCHAR. Thank you, Mr. Vargas, because I wanted
to ask one more question here of Mr. Case. I am sure we can talk
later, but I really appreciate your answer, and I think people need
to think about who they are talking about.

Mr. Case, you talked about how, in fact, people do not always see
how this can create jobs. I think you said, ‘The mistake that oppo-
nents of immigration reform often make is believing that our soci-
ety and economic growth are zero sum. They are not. More talented
immigrants joining the American family does not equate to fewer
jobs; it equates to more jobs.” And there have been many studies,
one commissioned by Mayor Bloomberg and Mayor Castro that
showed, I think, 1.8 jobs for every holder of one of these visits that
come in, another one up to five jobs that are created.

Could you talk about your personal experience with this?

Mr. CASge. That is absolutely true. I have invested—not just
helped start AOL and create the Internet, but then invested in a
couple dozen different companies, and many of them started by im-
migrant entrepreneurs. So I have seen firsthand the job creation le-
verage of that, and as I said earlier, it is not just the direct impact
of those companies, it is the broader impact.

Frankly, when I hear this discussion about immigration—and
this morning’s discussion was reflective of it—it is usually framed
as a problem we need to solve. I think it is an opportunity we need
to see.

Senator KLOBUCHAR. Exactly.

Mr. CASE. And while there is a moral prism aspect, there is a
political prism aspect, I look at it through the economic prism as-
pect. And if we are going to remain the leading economy in the
world and we are going to boost our growth rate from two percent
to three, four, five percent, which I think is the only way we are
going to solve our fiscal problems long term, the talent issue is cen-
tral because all the job creation and economic growth comes from
these innovative entrepreneurs who are starting companies and
growing their companies and growing their communities.

So this really is about the future of the country and how do we
seize this opportunity to remain the world’s most entrepreneurial
nation. As I said before, we are getting complacent. Other nations
are probably laughing at us. Recently, Canada announced a policy
around the Startup Visa Program and said they are going to go to
Silicon Valley, fly the Canadian flag, and say, “Stop messing
around in the United States. Come here. We welcome you. We are
going to give you a visa.”

Senator KLOBUCHAR. And no one knows that better than Min-
nesota because we can see Canada from our porch.

[Laughter.]

Senator KLOBUCHAR. And so I am quite concerned about this just
because we want these people to stay and, you know, make the
next Post-it Note and pacemaker in Minnesota. And so that is why,
as you know, Senator Hatch and I introduced the I-Squared bill,
half Democrat, half Republican authors. It is part of comprehensive
immigration reform. That is how I see it. But it is also important,
we believe, to get the writing on the wall and get that bill out
there, because it really does—right now we have—a third of the
visas that we had back in 2001 for H-1Bs. We have severe limits
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on per country green cards, which Senator Lee pointed out. And I
was thinking, as I listened to your testimony where you said a
third of immigrants at our universities have to go back when they
do not want to, imagine if that happened to our sports teams. Just
look at the roster of your favorite sports team, NFL, NHL, Major
League Baseball. Look at what the immigrants are on that team
and take a third of them off, because that is what we are doing
with our universities.

Mr. CASE. It is worse than we think because when they go back,
they go to other countries and start companies there. The entrepre-
neurial ecosystem is developed there, and then they become more
robust competitors to the United States. So once the genie gets out
of the bottle, it is hard to put it back in.

Senator KLOBUCHAR. Right. And to just last bring it back—no
more questions, Mr. Chairman—to Mr. Vargas, I liked your words,
Mr. Case, how you see this as an opportunity, that this is not a
problem, that Mr. Vargas is not a problem, but he is creating op-
portunities for himself and for others in our country.

Thank you.

Senator COONS. Senator Hirono.

Senator HIRONO. Thank you, Mr. Chairman, and thank you to
the panel.

Before I begin my questions, starting with Mr. Vargas, I would
like to extend a special aloha to Steve Case, who has spent a lot
of time in Hawaii. You have family there, and you are very much
a part of our community in the State. So aloha to you.

Mr. Vargas, I was particularly touched and taken by your testi-
mony because you are living the broken immigration system. And
I want to welcome your family and friends who are here to support
you.

I just happened to read your op-ed piece in today’s New York
Times where you say that 1.6 million people have been deported by
this administration and maybe 200,000 of them left their Amer-
ican-born children who, if they do not have family who can help
take care of them, they end up being in foster care. This is no way
for us to fix this broken system.

From your experience—and you also talked about how worried
your grandmother continues to be because you came out, and were
in not for some changes in priorities of enforcement, you could be
arrested right here and now, deported. So I think you really bring
to the fore the kinds of changes we need to make that really re-
flects our values.

Can you just talk a little bit more from not just your experience
but the experience of the people that you obviously work with in
terms of how important unifying families is? And that includes
LGBT families.

Mr. VARGAS. Thank you. Families are at the heart of the Amer-
ican character. I am fortunate that I have a really, you know,
strong Filipino family, Filipino American family. You know they
are from Hawaii.

Senator HIRONO. Yes.

Mr. VARGAS. You know, my grandmother, who is sitting right
there, my Lola, is an American citizen, hard-working, taxpaying
American citizen. I remember when I got hired at the Washington
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Post, and I was here for five years. Being in D.C. for five years and
going to the White House and going to Capitol Hill to cover a hear-
ing was—I would not even call her because when I called, the first
thing she would say is, “Are you sure you are going to be OK? Are
you sure you are going to be OK?” Thankfully, she is still healthy
now. She just turned 75 last September, because I promised her
that once we fixed this—and we are going to fix it—we will be able
to travel together. I have not seen my mother for 20 years this Au-
gust. And I can only imagine how many other families are out
there who are experiencing the exact same thing.

I have met a lot of same-sex binational couples as I have trav-
eled. I have been to about 25 States, maybe 100 meetings and
events, even a couple of Tea Party meetings, and it has been really
interesting, you know, when you see same-sex couples say, “I can-
not marry and petition my partner of five, 10, 12 years, because we
have DOMA”—the Defense of Marriage Act that does not allow—
the Federal Government does not acknowledge same-sex marriage
even if it happens in New York, for example, or Massachusetts.

So you see just not how—you really see how broken it is from
the perspective of individual lives and their connections to their
own communities. And that is why it is so important, that is why
it was important for me not just to bring my Filipino American
family but to bring the family that I found at my high school. You
know, I do not know what I would have done if Pat Highland or
Jim Strand and Rich Fischer—they did not see me as an illegal
alien sitting the classroom. They saw me as a kid who could
maybe, you know, work for the Washington Post, maybe write for
the New Yorker. They saw opportunity. They did not see a problem.
And I think it is important, as we talk about human beings, to
keep the conversation that way.

Senator HIRONO. Thank you.

I think that it is very clear that I am very focused on one of the
principles of immigration reform as family reunification, and, Mr.
Case, I agree with you that we ought to provide opportunities for
people who come here and get their STEM education here, for them
to remain so that they can—so that we can have the benefit of
their entrepreneurial skills.

There are a lot of people—I know you know—who came here as
children, immigrated here, for example, Sergei Brin of Google, he
fled the Soviet Union at age six, and Jerry Yang of Yahoo! who left
Taiwan with his mother at age 10. So I hope that you agree with
me that we do need to balance the visa/green card issue with en-
couraging immigration, family immigration to this country so that
people who dream the American dream can also provide us with
their talents and entrepreneurism.

Mr. CASE. I do agree, and as I mentioned in my testimony, I have
been talking and many people have been talking and advocating for
high-skilled immigration reform for a decade, and for most of that
decade, we were frustrated nothing was happening and concluded
that it would be difficult to get anything done, but if anything got
done, it would be narrower high-skilled reform package. I think
there is now a recognition there is a moment, there is now bipar-
tisan support building, and the best, fastest path to get high-skilled
immigration done is to support comprehensive immigration reform.
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So I think you will see a broader support from the tech commu-
nity not just on the specific issues, but this broader solution.

Senator HIRONO. Thank you. I believe my time is up. Thank you,
Mr. Chairman.

Senator COONS. Senator Blumenthal.

Senator BLUMENTHAL. Thank you, Mr. Chairman, and thank you
all for being here. My special thanks to Mr. Vargas. As you may
know, I have been a long-time advocate of the DREAM Act, both
as State Attorney General and now as a United States Senator. In
fact, I try to go to the floor every week when I can to, in effect,
highlight a story like yours of a DREAMer contributing and giving
back to this country in very, very material and impressive ways,
and you have done so, and by today’s appearance you have given
us a new DREAMer to call a model for why we should pass this
act and expedite the earned citizenship status for young people
brought to this country or coming to this country at a young age
and then being educated, working, contributing, serving in our
military. Thank you for being here today.

Mr. Crane, I thought, when you opened with the story of the un-
licensed driver causing this tragic crash and injury/death to the in-
dividual you described, that you were going to argue for providing
driver’s licenses and requiring insurance for undocumented immi-
grants, such as some States have done. What do you think about
that proposal?

Mr. CrRaNE. Well, I think that actually both of those cases that
I cited, both of those individuals had—one had an opportunity to
have a license. He was on TPS. So he could have had a license. He
failed the exam three times. The other one, I think his license had
been suspended three times. So in both of those cases, there would
have been no benefit to having a license as both of them had al-
ready had licenses.

I do not know if that answers your question.

Senator BLUMENTHAL. What about insurance?

Mr. CRANE. Did they have insurance?

Senator BLUMENTHAL. Yes.

Mr. CRANE. That I do not know, sir. My understanding of both
cases is that they do not, but I cannot say for sure.

Senator BLUMENTHAL. And what about increasing the penalties
for drivers who cause such accidents without insurance, such as
some States have done? Which is a problem common not only to
undocumented immigrants but to many, many other citizens.

Mr. CRANE. I am a law enforcement officer. Absolutely I would
support stronger penalties for individuals that do not have the
proper licensing, et cetera.

Senator BLUMENTHAL. Let me ask you, Mr. Case—and I really
want to thank you for your very persuasive and important testi-
mony today on the H-1B visa reform, and I have joined as a lead-
ing cosponsor, with thanks to Senator Klobuchar and Senator
Hatch, for their effort in championing this reform.

One concern that has been expressed that also troubles me to an
extent is the fact that individuals coming here with such visas are,
in effect, tied to their employer with long backlogs before they can
receive a green card. Wouldn’t this kind of reform also require or
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entail either streamlining that process or according the H-1B visa
recipient with greater freedom to move among employers?

Mr. CASE. Yes, I think that would be a good idea. There are obvi-
ously many facets to this, and having more H-1Bs, raising or hav-
ing no cap for some of these kind of advanced degrees that people
have so we can keep more of that talent, more innovation here is
key. But I do think what some have called the portability issue of
H-1B visas would be helpful. There is no question that getting peo-
ple here is part of the battle. Getting them to stay here is the next
part of the battle. I would hate to train them and have them be
working at IBM or Microsoft or some company, then after three
years or six years feel like they have to go back and take those
skills somewhere else or feel they cannot really leave that company
because to do a startup, even if they would like to, because they
would lose their status, we really should take this in a broader con-
text of winning the battle for talent. How do we attract some of
the—keep the ones we have and attract others who can really
power our economy for the next 200 years and pioneer the next in-
dustries? And there are many specifics that obviously you folks
need to deal with, but I favor a broader solution, a little bit of “all
of the above” solution around high-skilled immigration. The I-
Squared is very helpful, the Startup Visa Act very helpful. I am
pleased that Senator Coons with bipartisan support is reintro-
ducing the Startup Act. It also, I think, is very helpful.

So I would encourage this Committee to look at all these dif-
ferent bills. There is a lot of commonality to them, but we do need
a robust high-skilled immigration component to any comprehensive
reform.

Senator BLUMENTHAL. And I assume that you would also support
a stronger system in the United States of STEM education so that
our own citizens can be afforded greater opportunity to take advan-
tage of these jobs that right now are unfilled because we are not
providing our young people with the kind of skills that they need
to fill them. The President highlighted this issue last night in the
State of the Union, and I strongly support that kind of measure,
which, again, Senator Klobuchar and others who are behind this
bill have said is important.

Mr. CASE. I totally agree. I even believe it has been framed as
sort of this false choice, either why don’t you invest in STEM edu-
cation in the United States and not attract people from out of the
country. Of course, you have to do both, and we should be as robust
as we can, but recognize that takes some time, 10 or more years,
before we will get the benefit of any of those investments in our
own education system.

Meanwhile, we are starting to lose the battle of talent. We are
running the risk of losing our status as the most entrepreneurial
nation. So we need to move very aggressively and very urgently to
make sure that the best and brightest are coming here and staying
here.

Senator BLUMENTHAL. Thank you. My time has expired. Thank
you, Mr. Chairman.

Senator KLOBUCHAR. Mr. Chairman.

Senator COONS. Thank you, Senator Blumenthal.
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Senator KLOBUCHAR. Just one point to follow up on that, not a
question. The bill actually contains an increase in the visa fee. As
Mr. Case and Senator Blumenthal know, that will amount to a
minimum of $3 billion in 10 years that will go directly to STEM
education and training in our country. And perhaps it will be as
much as $5 billion.

And so that was something that we got business support for, and
it is a really important element of this bill, because we have to do
both of these things simultaneously.

Senator BLUMENTHAL. I was going to make that point, Mr. Chair-
man, but my time had expired.

[Laughter.]

Senator KLOBUCHAR. I get the point, Mr. Chairman.

Senator COONS. You have battling cosponsors of an important
piece of legislation that contributes significantly both to STEM edu-
cation for U.S. nationals and creating a new pathway. Thank you,
Senator Klobuchar, for your leadership on the bill and for that con-
tribution.

Ms. Murguia, if I might, a previous Senator described meetings
in which only special interests were present and I think fairly di-
rectly implied that NCLR is a special interest group that does not
speak for ordinary Americans. Could you just tell us something
about who NCLR represents and its role in conversations about the
path forward for America?

Ms. MURGUIA. Thank you, Senator. I appreciate the opportunity
to respond to that, and I thank Jose Antonio for understanding,
too, that we are not a special interest group. The fact is that the
National Council of La Raza, NCLR, has been around for 45 years,
and we represent a network of affiliates that serve millions of His-
panic families. And what we try to do is make sure that we are
providing opportunities for our community to succeed, and we have
various programs that we provide through this network of affili-
ates, community-based, nonprofit organizations. We run 115 char-
ter schools. We have health programs and health clinics that are
providing services.

We run homeownership counseling services that have put over
65,000 families in their first-time homes, and we have work force
development programs that have helped fill the gaps in skills so
that our community can fill the jobs that are out there that need
to be filled.

And, yes, we do represent a voice for the community when it
comes to civil rights and when we have been involved in immigra-
tion policy.

But the truth is that we have been active and involved in rep-
resenting the Latino community for almost 50 years now, and it is
something that we believe is important particularly now on this
issue when we have a unique moment in time to finally put a solu-
tion out there for immigration reform.

And I commend Jose Antonio and the DREAMers for the courage
that they have demonstrated. It really is an example for all of us
to put that personal narrative out there for us to understand that
not only do we need to address their situation, but that they under-
stand that their parents and other family members need to have
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their situations addressed as well. And that is why we need com-
prehensive immigration reform.

So when I am in a meeting with the President, I am representing
not just a special interest but 50 million Latinos who are out there
contributing mightily, serving in our military, and making this
country better every day.

Senator COONS. Thank you. I am well familiar with the range
and scope of your good work. I just thought it was important to
have that included in the record.

As we move forward in this conversation, to the point you made,
we are grateful to Mr. Vargas for sharing with us the details of his
personal familial experience and the significant contributions his
voice, his writing, and his work have made to our country and to
this debate. But if you might, how in your view is a mixed family,
one with citizenship and undocumented status, affected? How does
this illegal limbo impact their interaction, their opportunity, their
engagement with law enforcement, their likelihood of attending col-
lege, or being able to fully participate in America? Then, Mr.
Vargas, I will ask you to follow up.

Ms. Murcuia. Well, of course. Right now we have a situation
where these young people, individuals, have been brought into this
country by their parents, have grown up pledging allegiance to this
country in their schools and classrooms, and all they want to do is
have a chance to go on and to have higher education. And a lot of
folks have found that cost prohibitive because of their status. But
not only that, they are living in the shadows still today, and they
understand that their situation is one that is represented by all
their families.

But we are missing out as a country in not benefiting from their
potential further contributions. And as Steve Case has made the
point, if we would be able to make sure that we are obviously look-
ing at the harvest of folks that we have here that we are not taking
advantage of, we need to strike a right balance with folks who are
coming in, who are able to meet other immediate needs for this
country in terms of our work force. But we have many individuals
now that, if we would put the right law in place, allow them to be
able to come out of the shadows, but also make the right invest-
ments, we can have those kinds of contributions to our economy
which we know will be plentiful.

Senator COONS. Thank you. And if I might, Mr. Case, because
my time is about to be up and I want to be respectful of other Sen-
ators’ time, you have been an effective and engaged advocate, par-
ticularly on the issue of high-skilled immigration, but also consist-
ently around the special contribution of immigrants in the United
States throughout its whole history—creativity, entrepreneurship,
vision. And you have tried to bring focus in this Congress to the
issue of global competition, how things have changed in the last 10
or 20 years, that today we cannot afford to have the best and
brightest in the world come here, be trained in some of the most
advanced skills and techniques, and then go back to their home
countries where their governments are waiting with resources and
support to help them then begin companies that will compete
against us.
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Could you talk just a little bit about how that dynamic, as you
described it, the entrepreneurial ecosystem, works to our disadvan-
tage if we do not fix this part of our broken immigration system?
And then, in closing, if you would just comment on why it is impor-
tant that it be comprehensive, that we not do sort of rifle-shot
issues to try and address one piece, but that we do this broadly and
comprehensively.

Mr. CAse. Well, I think people in this country, including in this
town, are a little complacent about the role entrepreneurship has
played in building the Nation and the role it needs to play to con-
tinue to drive a powerful economy. We kind of take it for granted
that entrepreneurship is alive and well, and we like to talk about
Silicon Valley, and we are so proud of Silicon Valley. And there are
a lot of great stories. But as you point out, in the last 10 years we
have seen a dramatic shift, as other countries around the world
have recognized, that the secret sauce that has powered the Amer-
ican economy and the American story, which is why we are the
leading nation in the world, you know, the leader of the free world,
is the work of entrepreneurs and innovators. So they are moving
very aggressively on talent policy, trying to make it easy for people
to come and stay because they want to attract the best talent. In-
vestment incentives, you know, little or no capital gains, for exam-
ple, in many countries, building up more research to make sure the
next Internets are created in other nations, a whole slew of policies
that are really focused on trying to shift the center of gravity from
entrepreneurship being kind of the secret sauce of America and try-
ing to replicate that.

So we do need to take it quite seriously. I would hate, as I men-
tioned in my remarks, for us 25 years from now to be bemoaning
the loss of entrepreneurship like we now bemoan the loss of manu-
facturing. We are still in the lead, but that lead is slipping, and
we need to take action.

Your final question on comprehensive immigration reform, part
of it is the pragmatic recognition that the best path to get high-
skilled immigration reform done is to include a broader set of ini-
tiatives that have broader support. But also I think it is the right
thing to do morally and the right thing to do from our economy’s
standpoint. It is not just about the high-skilled workers in those
particular companies. It is what happens more broadly in those
communities and having a path to citizenship and getting people
off this status of being kind of in the gray zone and contributing
fully as members of the economy I think is very important, and it
really is the story of America as well.

Senator Coons. Well, thank you, Mr. Case. In my view, allowing
11, 12 million people in this country to come out of the shadows
to fully engage in our economy, to fully engage in our community
and our society is one of the best contributions we could make to
economic growth.

Senator Klobuchar.

Senator KLOBUCHAR. Yes, I will just ask one more question of
Mr. Case. Could you explain—I think there is some confusion
sometimes about why we need both green card reform, where we
have these students who we literally want to staple a green card
to their diploma so they can stay and take time to look for a job,
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and then we also have people like a doctor in Minnesota from India
who for 16 years bounced around on various visas and it was not
until when he became head of a high-tech company he was able to
finally get a green card, even though he had been trained at the
Mayo Clinic, had a diabetes degree, he had worked with low-in-
come families and provided medical services to them, why this
green card option is important but also why the H-1B is important
and how we are literally reaching the cap as the economy is im-
proving in some cases, back a while ago, the same day.

Mr. CASE. I think it is part of this broader issue about winning
the global battle for talent, and although the issue of 11 million un-
documented people is a big issue, we are talking here, whether it
be the Startup Act or the I-Squared, relatively small numbers that
have relatively large impact, 50,000, 100,000, 150,000, whether it
be we are talking about H-1B or a STEM visa or an entrepreneur
visa.

So in the grand scheme of things, it is a relatively small part of
the problem, but, in fact, it is the bigger opportunity in terms of
job creation. And it is important to recognize there are lots of dif-
ferent ways to attract talent. Some of it is getting students here
and trying to get them to stay here. Some of it is recruiting people
to larger companies and then trying to get them to stay in that
company or stay in our country starting other companies.

It is all about winning the battle talent, and I think we some-
times focus too much on the specifics and miss the broader story
of how do we make sure we win that battle for talent.

So I support all these different initiatives and try to make it as
robust as possible because there are a lot of different ways people
are going to be thinking about coming and staying in this country
and contributing in this country, which is not just about, as I said,
immigration. It is about our economy. If we want to get our two-
percent growth to a higher level, we have got to focus more on in-
novation and entrepreneurship, given the statistics that half of the
technology companies are started up by immigrants and 40 percent
of the Fortune 500 companies are first- or second-generation immi-
grants, including non-technology companies. If we do not get this
right, our lead in entrepreneurship is going to slip away, and we
cannot allow that to happen.

Senator KLOBUCHAR. Thank you.

Senator COONS. Thank you.

Senator Hirono, do you have any further questions? Senator
Blumenthal, any further questions.

Senator BLUMENTHAL. Yes, just a couple of questions.

Ms. Vaughan, I want to make sure that I understand your posi-
tion, which emphasizes really the importance of enforcement. As a
law enforcer, I am certainly completely in agreement, but I think
the President and the bipartisan group working here in the Senate
also contemplate stronger enforcement. In fact, the plan under con-
sideration here, the bipartisan plan, would actually condition
earned citizenship on some certification that there is stronger en-
forcement at the borders. But regardless of whether that particular
device is adopted or not, enforcement at the borders against illegal
immigration, enforcement within our borders against employers
who hire undocumented immigrants certainly is the priority goal,
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and in some ways on the President’s plan even above the pathway
to earned citizenship.

And so even if they were to adopt the ABC’s of stronger enforce-
ment that you suggest in your testimony should be made a prac-
tice, I gather you would still oppose the path to earned citizenship
for various reasons, not the least of which is your concern about
unskilled workers filling jobs that otherwise would be filled by
American citizens. And I wonder what you would do about the 11
million undocumented people who are within our borders right
now.

Ms. VAUGHAN. Well, I think it is important for the public to be
able to support the proposals that Congress is going to be debating,
and I think for that to happen, the public has expressed, at least
through the polling data I have seen, that they want to see a sus-
tained commitment to enforcement before we make a decision on
what to do with——

Senator BLUMENTHAL. So your objection is one of timing, then?

Ms. VAUGHAN. Well, that is part of it.

Senator BLUMENTHAL. In other words, if the polling data show
that 90 percent—or is your argument about the politics of this
problem, or is it about the substance? If the President could use his
bully pulpit to convince the public, beginning with the State of the
Union last night, that a pathway to earned citizenship is really
necessary, you would go along with it then?

Ms. VAUGHAN. The pathway itself is not necessarily the issue. I
think the politics are a problem because of the fact that there has
not been enough substance in the way of enforcement to convince
people that we are not going to be in this same situation 10, 20
years down the road.

We also have to—and I do not know of anybody who thinks that
it is either feasible or a good idea to try to remove 11 million peo-
ple who are here illegally. But what we have seen

Senator BLUMENTHAL. You would leave them in their current
status.

Ms. VAUGHAN. Well, some of them would make the choice to go
back home. That is what we have seen happen when robust en-
forcement has been implemented, for example, at the State level.
But we can have a conversation about a path to citizenship to those
that are deemed to be, you know, people that we can accommodate.
That is also going to have to take into account what the effect is
going to be on Americans who are looking for jobs, the same kinds
of jobs, and also whether or not we should adjust future immigra-
tion levels to compensate for the fact that we are going to be
issuing a lot more green cards as a result of any amnesty that is
contemplated.

So, I mean, that is why I think trying to bite all of this off in
one massive bill is going to be very, very difficult to accomplish.
When I look back at the immigration legislation that has been
passed since 1986, all of it was much narrower in scope. We have
passed a lot of—I should say Congress has passed a lot of immigra-
tion bills in the last 20 years. All of them were much narrower in
scope and focused on things that were attainable and around which
there was broad consensus. And part of that is because of the IRCA




65

experience where the amnesty came first and the promises of en-
forcement were never fulfilled.

Senator BLUMENTHAL. First of all, I think to characterize it as
amnesty would be rejected by many of us who support it, the idea
of earning citizenship by paying back taxes, paying a penalty,
learning English, going to the back of the line, and in the case of
the DREAMers, literally earning it by serving this Nation in its
United States military, I think is inaccurate. But I really do believe
that we are at a moment, a historic moment, when a big deal—and
immigration reform is a big deal—would be accepted by the public,
and I think would be inspiring to the public because we are Nation
of immigrants. We all know it. We all feel it in our gut. We all have
pictures on our walls of people who came here because this Nation
has been a beacon for them, not just the skilled who come here
with H-1B visas, but also, you know, the folks in Connecticut who
built our railroads, whose children now are running major corpora-
tions.

I just differ with you strongly on the politics of this issue, and
I think your argument really is grounded in a very pessimistic view
of what the American public will support. So I thank you for your
very, very constructive and informative testimony, and I hope that
we are in a different time in terms of where public opinion is.

Thank you.

Senator COONS. Thank you, Senator Blumenthal.

I believe we have come to the end of our questions. I am going
to simply thank the panel. I am going to ask unanimous consent
to place in the record statements from a variety of law enforce-
ment, immigration, and human rights groups and thank them for
their submissions and providing their testimony on this important
topic.

[The information appears as a submission for the record.]

Senator COoONS. I do want to say, in closing, Mr. Vargas asked
at one point rather movingly, “What is it that you want to do with
us?” And at least speaking for myself, what I would like to see us
do, as Senator Blumenthal put so well, is to embrace the enormous
opportunity presented for us to deal with immigrants in America
not as a problem but as a great path forward together to build a
stronger, more vibrant, more entrepreneurial America, to allow
millions to move out of the shadows and to have real access to the
American dream, to make our country safer, to make it possible for
folks to openly contribute their skills and talents, as you have, and
to heal this longstanding impasse over this most fundamental val-
ues issue.

So to the panel, thank you very much for your testimony today.
The hearing record will remain open for one week if other Senators
who were not able to attend wish to submit additional questions,
and the hearing is hereby adjourned.

[Whereupon, at 1:22 p.m., the Committee was adjourned.]

[Questions and answers and submissions for the record follow.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

UPDATED Witness List

Hearing before the
Senate Committee on the Judiciary

On
“Comprehensive Immigration Reform”

Wednesday, February 13, 2013
Hart Senate Office Building, Room 216
9:30 a.m.

Panel I

The Honorable Janet Napolitano
Secretary
United States Department of Homeland Security
Washington, DC

Panel IT

Jose Antonio Vargas
Founder
Define American
New York, NY

Jessica Vaughan
Director of Policy Studies
Center for Immigration Studies
‘Washington, DC

Steve Case
Chairman and CEO
Revolution
Washington, DC

Chris Crane
President
National Immigration and Customs Enforcement Council 118
of the
American Federation of Government Employees
Washington, DC

Janet Murguia
President and CEQ

(67)



68

PREPARED STATEMENTS OF WITNESSES, COMMITTEE CHAIRMAN, RANKING MEMBER,
AND COMMITTEE MEMBERS

National Council of La Raza
Washington, DC



Statement for the Record
“Commonsense Immigration Reform”
Secretary Janet Napolitano

U.S. Department of Homeland Security

Before the
United States Senate
Committee on the Judiciary
February 13,2013



70

Introduction

Thank you, Chairman Leahy, Ranking Member Grassley, and Members of the Committee. Iam
pleased to join you today to discuss the Department of Homeland Security’s (DHS’s) efforts on
immigration and why I believe the time has come for Congress to pass commonsense
immigration reform so that everyone plays by the same rules.

The United States is a nation of immigrants and a nation of laws. Our very founding is rooted in
immigration. And at every great and momentous occasion throughout our proud history, the
immigrant, and the immigrant experience, has contributed to the richness of our culture, the
strength of our moral character, and the advancement of our society.

As this Committee knows, DHS plays a significant role in the administration and enforcement of
our immigration laws. We secure our Nation’s borders to prevent the illegal entry of people,
drugs, weapons, and contraband, while fostering legal trade and travel. We enforce immigration
laws to protect public safety, promote economic fairness and competition, and maintain the
integrity of our immigration system. We administer legal immigration benefits and services to
millions of new and aspiring Americans, including members of our Armed Forces. And we
work with a range of Federal, state, tribal, local, territorial, and international partners to advance
all of these efforts, while ensuring that the civil rights of affected communities are respected.

But we know that our immigration system is out of date and badly in need of reform. Our law
enforcement, our economy, our workforce, and our communities are suffering and frustrated by
current patchwork of laws and requirements that make up this system.

The current system forces law enforcement to spend as much time, if not more, going after those
who pose little risk to the United States as it does criminals and drug smugglers and human
traffickers. It makes it difficult for companies to hire and retain the workers they need, instead
sending those we educate in America back to their home countries rather than allowing many of
our best and brightest students to stay in America where they can create the next new industry
and jobs for American workers. It allows unscrupulous businesses that hire undocumented
workers to game the system in their favor, hurting lawful businesses and employees. And it
keeps families apart, often for years at a time, as they wait for immigration relief.

Last month in Las Vegas, President Obama discussed the principles that are integral to reforming
and updating our immigration system. This vision, which shares much in common with the
principles proposed by a bi-partisan group of Senators, including several here today, would
continue to strengthen border security and immigration enforcement; crack down on employers
that hire undocumented workers; create a pathway to earned citizenship for undocumented
immigrants already in the United States; and make improvements to the Jegal immigration
system so our nation can continue to be a magnet for the best and brightest from around the
world.

Today, I would like to discuss the President’s vision for reform. In particular, I want to describe
how the President’s work on this issue strengthens and builds upon the Department’s work, and
will give our Nation the 21* Century immigration system it deserves.
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Continuing to Strengthen Border Security

A constant refrain [ have heard as Secretary is that before immigration reform can move forward,
border security must come first. Too often, the “border security first” refrain has served as an
excuse for failing to address overall immigration reform. The insistence that an overhaul of our
immigration Iaws must wait until the border is secure fails to recognize that immigration reform
promotes border security. Moreover, the argument ignores the unprecedented progress we have
made.

I speak as someone who, as Arizona’s U.S. Attomey, Attorney General, and Governor,
experienced the flood of illegal immigration in the early part of the century. That situation no
longer exists. Over the past four years, DHS has made historic investments in additional
personnel, technology, and infrastructure at our borders. We have made our ports of entry more
efficient to expedite lawful travel and trade. We have deepened partnerships with federal, state,
tribal, and local law enforcement, and intemnationally, to combat transnational threats and
criminal organizations to help keep our Southwestern and Northem border communities safe.

We have improved intelligence and information sharing to identify threats sooner, and we have
strengthened entry procedures to protect against the use of fraudulent documents and the entry of
individuals who may wish to do us harm.

Today, the U.S. Border Patrol is staffed at a higher level than at any time in its 88-year history.
We have doubled the number of agents from approximately 10,000 in 2004 to more than 21,000
today. Along the Southwest border, the number of Border Patrol agents has increased by

94 percent to nearly 18,500. In coordination with state and other Federal agencies, we also have
deployed a quarter of all U.S. Immigration and Customs Enforcement (ICE) operational
personnel to the Southwest border region — the most ever — to dismantle criminal organizations
along the border.

U.S. Customs and Border Protection (CBP) has deployed proven, effective technology tailored to
the operational needs of our agents on the ground, including non-intrusive inspection systems,
mobile surveillance systems, remote video surveillance systems, thermal imaging systems,
radiation portal monitors, license plate readers, and biometrics to identify repeat offenders and
criminals. And we have expanded unmanned aerial surveillance to the entire Southwest border.

Since 2009, we also have provided more than $250 million in Operation Stonegarden funds to
enhance cooperation among Federal, state, tribal, local, and territorial law enforcement agencies
to secure U.S. borders and territories. More than 80 percent of those funds — or $167 miilion —
have been allocated to states along the Southwest border.

The results of these efforts speak for themselves. Attempts to cross the Southwest border
illegally, as measured by Border Patrol apprehensions, have decreased 49 percent over the past
four years, and are 78 percent lower than what they were at their peak. From Fiscal Years 2009
to 2012, DHS also seized 71 percent more currency, 39 percent more drugs, and 189 percent
more weapons along the Southwest border as compared to Fiscal Years 2006 to 2008. Further,
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since 2008, crime in each of the four Southwest border states—Arizona, California,
New Mexico, and Texas—has decreased significantly.

We see the results of the substantial investment and strong commitment to border security. But
to continue making progress to secure our borders, we must modernize our immigration laws,
We need to make sure our border security efforts are focused on combating public safety and
national security threats — drug smugglers, human smugglers, and transnational criminal
organizations — not economic migrants. And the best way we can do that is by removing one of
the biggest incentives that drives most undocumented immigration: the jobs magnet.

We know most undocumented immigrants are here simply to work, not to cause harm or trouble.
The more infrastructure we put in place to reduce opportunities for unauthorized work, the more
we can lower the demand for undocumented workers and thus reduce illegal entry across our
borders.

The President’s vision for immigration reform addresses this directly. It makes an electronic
employee verification system mandatory. Electronic verification strengthens the integrity of our
immigration system and helps support the American economy by providing businesses with a
clear, free, and efficient means to determine whether their employees are eligible to work in the
United States. By helping employers ensure their workforce is legal, electronic verification
promotes economic fairness and a level playing field, prevents the illegal hiring that serves as a
magnet for further undocumented immigration, and protects workers from exploitation. The
President’s vision also would increase sanctions against businesses that break the law, a further
disincentive that will help reduce the demand for undocumented workers.

Moreover, a key element of the President’s vision, shared by the Senate’s Bipartisan Framework
for Comprehensive Immigration Reform, is an earned path to citizenship for individuals
unlawfully present in the United States. Bringing these individuals out of the shadows not only
will ensure they are held accountable for breaking the law, but also will bring them into a
regulated system where they can find work legally, eliminating the need to cross the border
illegally, where they may be preyed upon by transnational criminal organizations or involved in
human smuggling. It will also help us to further secure the public safety of immigrant families
and our communities. In turn, this will allow our agents and officers to stay focused on those
who pose a public safety risk to the American people, and on interdicting drugs and other illegal
contraband.

The President’s reforms would create new criminal penalties to combat transnational criminal
organizations that traffic in drugs, weapons, and money, and that smuggle people across borders.
Importantly, they would expand the scope of current law to allow for the forfeiture of these
organizations’ criminal tools and proceeds, which will help deprive criminal enterprises,
including those operating along the Southwest border, of their infrastructure and profits.

The President’s reform vision would expand our ability to work with our cross-border law
enforcement partners. It would boost funding to tribal government partners to help reduce illegal
activity on tribal lands.



73

In short, I believe passage of the President’s reform principles is the single best step we can take
to enhance border security.

Smarter, More Effective Immigration Enforcement

This Administration has undertaken historic efforts to enforce immigration laws in a manner that
is smart and effective, and that maximizes the impact of the resources that Congress has made
available. Over the past four years, we have fundamentally reformed immigration enforcement,
prioritizing the identification and removal of criminals who pose a threat to public safety, repeat
immigration violators, and recent border crossers, and targeting employers who knowingly and
repeatedly break the law.,

At DHS, we have ensured that our resources are applied in a way that enhances public safety,
border security, and the integrity of the immigration system, while respecting the rule of law.
Our enforcement results bear this out.

In Fiscal Year 2012, approximately 55 percent, or more than 225,000, of the individuals that ICE
removed from the United States were convicted of felonies or misdemeanors — a more than

96 percent increase since Fiscal Year 2008. Overall, 96 percent of ICE’s removals fell into one
of our priority categories this past year.

An important tool in this effort has been Secure Communities, a program that uses biometric
information and services to identify and remove criminal and other priority aliens found in state
prisons and local jails. Since its inception, more than 150,000 aliens convicted of serious crimes,
including aggravated felony offenses like murder, rape, and sexual abuse of children, have been
removed from the United States after identification through Secure Communities. For this
reason, ICE has expanded Secure Communities to more than 3,000 law enforcement jurisdictions
across the country.

To ensure that our enforcement resources continue to be focused on priority cases, we also have
implemented policies and training to ensure that those enforcing immigration laws make
appropriate use of the discretion they have in deciding the types of individuals prioritized for
removal from the country.

Last year, for example, we established a process to allow certain young people who were brought
to the United States illegally as children and who meet several key guidelines to request
consideration of deferred action for a period of two years, subject to renewal, and, as a result,
apply for work authorization. This process helps us continue to focus immigration enforcement
and ensure that resources are not spent pursuing the removal of low priority cases involving
productive young people working to better their lives and strengthen their communities. To date,
more than 424,000 requests for deferred action have been received by U.S. Citizenship and
Immigration Services (USCIS), and of those, more than 178,000 have been approved.

We also have worked to better detect and deter those who overstay their lawful period of
admission to the United States. In 2012, DHS submitted a biometric air exit plan to the House
and Senate Appropriations Committees detailing the Department’s way forward on developing
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exit capabilities and addressing overstays. This built on a previous effort to vet all overstays for
national security concerns, which also leveraged existing capabilities to close out overstay leads.
We now vet all potential overstays and refer leads to ICE based on national security and public
safety priorities for further review.

Key to determining who is lawfully abiding by the terms of their admission is the ability to
match entry and exit records. DHS continues to enhance its capabilities to integrate, process, and
analyze biographic information contained in immigration databases, which will significantly
enhance our ability to identify and target for enforcement action those who have overstayed their
period of admission and who represent a public safety and/or national security threat. The
current phase of this effort includes automating connections between DHS data sources, and
refining ICE’s ability to more effectively target and prioritize overstay leads of concern, which
will dramatically improve our ability to successfully match entry and exit records biographically.
We expect this phase to be complete in mid-2013.

This system will strengthen our ability to identify individual overstays; provide the State
Department with information to support visa revocation, prohibit future Visa Waiver Program
(VWP) travel for those who overstay, and place “lookouts” for individuals, in accordance with
existing Federal laws; establish greater efficiencies to our Visa Security Program; and enhance
the core components of an entry-exit and overstay program.

Concurrently, the DHS Science and Technology Directorate (S&T) is developing criteria for
evaluation of new technologies that may provide the ability to capture biometrics upon exit. As
DHS noted in the 2012 plan, we will evaluate technological options within the constraints of the
current fiscal environment. S&T is developing a test environment for a variety of biometric
technologies in order for DHS to identify how to implement a process that increases the security
of the travel system and enhances our ability to detect and deter overstays, while also improving
passenger processing.

The President’s vision for commonsense immigration reform will build upon and strengthen our
enforcement efforts in several ways. It would expand smart enforcement efforts that target
convicted criminals in federal or state correctional facilities, allowing ICE to remove them from
the United States at the end of their sentences without re-entering our communities. It also
would create a streamlined administrative removal process for people who overstay their visas
and have been determined to be threats to national security and public safety.

As important, the President’s principles for immigration reform include investing in our
immigration courts by increasing the number of immigration judges and their staffs, investing in
training for court personnel, and improving access to legal information for immigrants. These
reforms will improve court efficiency. They also will allow DHS to better focus our detention
resources on public safety and national security by reducing the time spent in ICE facilities, and
accordingly, overall detention costs.
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Cracking Down on Emplovers Who Hire Undocumented Workers

Our nation’s economic health and continued prosperity depends on businesses of all kinds and
sizes being able to find and maintain a stable, legal workforce, and having confidence that they
are all playing by the same set of rules. When businesses break the law by hiring undocumented
workers, it undercuts lawful businesses, creates an uneven playing field, and hurts all workers,
affecting wages, employee safety, and creating further demand for illegal labor.

A key part of our immigration enforcement efforts has been strengthening enforcement against
employers that hire undocumented immigrants. In 2009, ICE implemented a new worksite
enforcement strategy focused on more effective auditing and investigations that prioritize the use
of criminal prosecutions against employers that engage in fraud or abusive practices against their
workers, use unauthorized workers as a business model, or participate in other criminal conduct.

This worksite enforcement strategy prioritizes investigations involving national security, public
safety, or critical infrastructure and key resources sectors, and will help reduce the demand for
illegal employment while protecting employment opportunities for the nation’s lawful
workforce.

Under this strategy, since January 2009, ICE has audited nearly 9,000 employers suspected of
hiring undocumented workers, debarred 917 companies and individuals, and imposed more than
$101 million in financial sanctions, which exceeds the total amount of audits and debarments
during the entire previous administration.

At the same time, we have worked to help employers maintain a legal workforce through
programs like E-Verify, our employee verification system managed by USCIS. USCIS has
continued to improve and expand E-Verify by adding new features to monitor for fraud,
redesigning the system to increase compliance and ease of use, and expanding the E-Verify Self
Check program, a voluntary, fast, free and secure online service that allows individuals in the
United States to check their employment eligibility status before formally seeking employment.

In 2011, we announced the ‘I E-Verify’ initiative to let consumers know which businesses are
working to maintain legal workforces by using E-Verify. Employer enrollment in E-Verify has
more than doubled since January 2009, with more than 429,000 participating companies
representing more than 1.2 million hiring sites. More than 21 million queries were processed in
E-Verify in Fiscal Year 2012, allowing businesses to determine the eligibility of their employees
to work in the United States.

The President’s vision for commonsense immigration reform would strengthen these efforts by
further enhancing tools for employers to ensure a legal workforce by using federal government
databases to verify that the people they hire are eligible to work in the United States.
Specifically, it would require mandatory electronic employment verification, phased in over five
years, with exemptions for certain small businesses. It also would ensure the privacy and
confidentiality of all workers® personal information and include important procedural
protections. This is an important protection as the majority of workers who will be verified
through the system are U.S. citizens. And it would increase penalties for hiring undocumented
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workers and establish new penalties for committing fraud and identity theft. These
commonsense measures are consistent with the principles of the Senate Bipartisan Framework.

To protect against identity theft and document fraud, the President’s principles for immigration
reform also would mandate a fraud-resistant, tamper-resistant Social Security card and require
workers to use fraud-and tamper-resistant documents to prove authorization to work in the
United States. They would also seek to establish a voluntary pilot program to evaluate new
methods to authenticate identity and combat identity theft, and allow workers to block their own
Social Security number to prevent it from being used for fraudulent purposes.

Creating a Pathway to Earned Citizenship

Currently, there are an estimated 11 million undocumented immigrants present in the

United States. While all of these people are in our country unlawfully, we know their individual
stories can differ dramatically. Some were brought here as children and have spent almost their
entire lives in the United States, many going on to graduate from high school or college. Others
illegally crossed our borders as aduits seeking better lives. Some also entered our country legally
and overstayed their lawful period of admission.

The President’s immigration reform vision recognizes that deporting 11 million people from the
United States is not only impractical, but inconsistent with our values. No one questions that
these individuals have broken the law and should be held accountable for their actions. But they
are here, and in many cases they have been in the United States for years, have raised families
here, and are now contributing members of our communities. For immigration reform to be
successful, we must make clear from the outset to these individuals that they will have a pathway
to earned citizenship.

Consistent with the President’s reform principles, undocumented immigrants would have to
register, submit biometric data, pass criminal background and national security checks, and pay
fees. They would then be eligible for provisional legal status. Those with provisional status
would have to wait until the current legal immigration visa waiting lists are cleared and pay
penalties before being able to apply for lawful permanent residency, and ultimately,

United States citizenship.

Those applying for green cards would also have to pay taxes, pass additional criminal
background and national security checks, register for Selective Service, where applicable, pay
additional fees and penalties, and learn English. Consistent with current law, five years after
receiving a green card, individuals would be eligible to apply for U.S. citizenship like other
lawful permanent residents.

Childhood arrivals—known as DREAMers—also will be eligible for earned citizenship. By
going to college or serving honorably in the Armed Forces for at least two years, these
individuals would be given an expedited opportunity to earn their citizenship.

Of course, we recognize that for this to work, DHS, the Department of State and other relevant
federal agencies must be equipped to process applications for earned citizenship, conduct
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background investigations, and prevent fraud and abuse. The President’s immigration reform
principles would implement fraud prevention programs that will provide training for
adjudicators, require regular audits of applications to identify patterns of fraud and abuse, and
incorporate other proven fraud prevention measures.

Streamlining Legal Immigration

Our commitment to improving legal immigration includes launching new initiatives to spur
economic competitiveness; streamlining and modernizing immigration benefits processes;
strengthening fraud protections; protecting crime victims, supporting and helping to integrate
refugees and asylees; updating rules to keep immigrant families together; and promoting civic
engagement and integration. Over the past four years, we have made progress in each of these
areas.

Supporting Economic Competitiveness

USCIS has launched a series of initiatives to spur economic competiveness by attracting foreign
entrepreneurial talent to create jobs, form startup companies, and invest capital in areas of high
unemployment. This includes the Entrepreneurs in Residence initiative, which harnesses
industry expertise to ensure USCIS policies reflect business realities and increase the job
creation potential of nonimmigrant high-skilled visa categories. USCIS also continues to
streamline the EB-5 Immigrant Investor visa program to promote job creation and capital
investment by foreign investors. And DHS has taken action using existing authorities to keep
more talented science and math graduates in the country longer and to attract highly skilied
immigrants who will be critical to continuing our economic recovery and encouraging job
creation

Modernizing Systems and Sirengthening Protections

In May 2012, USCIS launched the first release of its electronic immigration benefits system,
Electronic Immigration System (ELIS), which began the agency’s transition from a paper-based
to an electronic, online organization. This release provides the ability to manage cases
electronically and allows customers to set up an account for filing electronically. Since then,
USCIS has launched two additional releases improving on the system’s initial capabilities. The
system is modernizing the processes for filing and adjudicating petitions, transforming how
USCIS interacts with its customers and manages the six to seven million applications it receives
each year.

USCIS also has created a Fraud Detection and National Security directorate that focuses on
detecting and removing suspected fraud from the application process. USCIS, working with the
Department of Justice and the Federal Trade Commission, also launched the Unauthorized
Practice of Immigration Law (UPIL) initiative, a national, multi-agency campaign that spotlights
immigration-services scams and the problems that can arise for immigrants when legal advice or
representation is given by people who are not attorneys or accredited representatives. The UPIL
initiative has expanded nationwide to include all of USCIS’s district offices.
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Protecting Victims and Keeping Families Together

DHS also has worked to help protect victims of domestic violence, human trafficking, and
victims of devastating natural disasters and violent conflicts, as well as individuals from around
the world seeking refuge or asylum in the United States. The Blue Campaign, for example, has
strengthened and expanded DHS efforts to address human trafficking through prevention,
protection, and prosecution, as well as public outreach and law enforcement training. We also
have increased educational efforts with respect to U nonimmigrant visas, which are for victims
of crimes who have suffered substantial mental or physical abuse and are willing to assist law
enforcement and government officials in the investigation or prosecution of the criminal activity.

To keep families together as they navigate the immigration process, last month DHS also
adopted a final rule that will reduce the time U.S. citizens are separated from their immediate
relatives who are in the process of applying for immigrant visas to become lawful U.S.
permanent residents. This rule, which goes into effect next month, aliows certain family
members, who have been unlawfully present in the United States, to apply for a waiver of their
inadmissibility while still in the United States and receive a provisional waiver determination
before they leave the United States to complete the immigrant visa process at a U.S. consular
post.

Promoting Integration

USCIS also has continued to strengthen its work with communities nationwide to promote
citizenship preparation, including civics-based English instruction and education on the rights
and responsibilities of United States citizenship. As part of this effort, in 2011, USCIS
announced the Citizenship Public Education and Awareness Initiative, which funds citizenship
and integration programs and activities, including competitive grants to local immigrant-serving
organizations to strengthen citizenship preparation programs for permanent residents.

The President’s Framework

The President’s immigration reform vision builds upon each of these efforts. It would strengthen
economic competitiveness by allowing foreign entrepreneurs who attract financing from U.S.
investors or revenue from U.S. customers to start and grow their businesses in the United States,
and to remain permanently if their companies grow further, create jobs for American workers,
and strengthen our economy. It would improve the EB-5 Immigrant Investor visa program by
adding measures to combat fraud and national security threats, permanently authorize regional
center (pooled investment) programs, and expand opportunities for U.S. economic development.

In particular, it would “staple” a green card to the diplomas of science, technology, engineering
and mathematics (STEM) PhD and Master’s Degree graduates from qualified U.S. universities
who have found employment in the United States. The President’s vision would address the
waiting list for employment-sponsored immigration by eliminating annual country caps, adding
visas to the system, and implementing new measures to combat fraud and national security
threats. And outdated legal immigration programs would be reformed to meet current and future
demands by exempting certain categories from annual visa limitations.
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The President’s reform vision also seeks to eliminate existing waiting lists in the family-
sponsored immigration system by recapturing unused visas and temporarily increasing annual
visa numbers. It raises existing annual country caps from seven percent to 15 percent for the
family-sponsored immigration system. It treats the families of same-sex partners the same as
other families by giving foreign bormn same-sex partners of Americans access to the family based
immigration system. And it revises current unlawful presence bars and provides broader
discretion to waive bars in cases of hardship.

The President’s reform principles would streamline immigration law to better protect vulnerable
immigrants, including those who are victims of crime and domestic violence. They would better
protect those fleeing persecution by eliminating certain limitations that prevent qualified
individuals from applying for asylum. And the President’s vision promotes earned citizenship
and efforts to integrate immigrants into their new American communities linguistically, civically,
and economicaily.

Finally, the President’s reform principles recognize the importance of travel and tourism to the
United States and support additional measures to promote foreign travel to America and to
streamline processing for foreign visitors. This includes allowing greater flexibility to designate
countries for participation in the Visa Waiver Program (VWP), which allows citizens of
designated countries to visit the United States without a visa by obtaining security authorization
prior to travel. The President’s vision would strengthen law enforcement cooperation while
maintaining the program’s robust counterterrorism and criminal information sharing initiatives.

Conclusion

Our immigration system is sorely out of date and it is time to fix it. The principles outlined by
President Obama — which are largely consistent with the Bipartisan Framework for
Comprehensive Immigration Reform — will address long-standing problems.

His vision for reform will strengthen border security and immigration enforcement. It will help
crack down on employers that break the law while giving them better tools to hire a legal
workforce. It will provide an earned path to citizenship so that millions of people can play by
the same rules as everyone else. And it will streamline legal immigration while supporting our
economy.

Importantly, it will allow DHS to continue to build on the progress we have achieved along our
borders. Immigration reform will help us keep our focus exactly where it should be: preventing
the entry of criminals, human smugglers and traffickers, and national security threats. By
updating our antiquated laws governing legal migration to our country, we can eliminate a key
incentive to those who may seek to illegally migrate to the United States. And because illegal
migration can have links to transnational criminal activity, where these individuals are at great
risk from drug cartels and other transnational criminal groups smuggling or trafficking them to
the U.S., immigration reform will help us further increase public safety.
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Moreover, establishing a sensible pathway to earned citizenship is essential to improving the
security and integrity of our immigration system. Streamlining the immigration process will
encourage immigrants to pursue pathways to legal status, reducing attempts to unlawfully cross
our borders, and will ensure that enforcement resources are spent pursuing the removal of high
priority cases involving criminals and those who present a risk to public safety or national
security.

Over the past four years, the men and women of DHS have worked very hard to meet our
immigration responsibilities. The results we are seeing today reflect promises kept. They reflect
the most serious and sustained effort to strengthen border security and enforce immigration laws
that I’ve seen in the more than twenty years I’ve been engaged in immigration enforcement and
policy.

Our borders are more secure and our border communities are among the safest communities in
our country. We have removed record numbers of criminals from the United States and our
immigration laws are being enforced according to sensible priorities. We have taken numerous
steps to strengthen legal immigration and build greater integrity into the system. And we are
using our resources in a smart, effective, responsible manner. We have matched words with
action, and we are prepared to implement the reform principles being discussed today.

I believe we are at a unique moment in history. All sides of the immigration debate agree that
the status quo is not acceptable and that we must act to address the significant shortcomings of
the current system - now, not years from now. For the first time in recent memory, we are
seeing a bi-partisan consensus emerge about what those commonsense steps should be. We must
not miss this opportunity to enact meaningful reforms to not only strengthen our immigration
system, but also to ensure that our nation remains a land of opportunity for immigrants,
businesses, and all those whose dreams, aspirations, hard work, and success have contributed to
our nation’s uniqueness, diversity, cultural richness, and economic strength since our founding.

The President’s vision for commonsense immigration reform will help our nation build a fair,
effective, and commonsense immigration system that honors our heritage as a nation of laws and
a nation of immigrants. The time to modernize our immigration laws is long overdue, and we
stand ready to work with this Committee and the Congress to achieve this important goal for our
country, the American people, and all those seeking to contribute their talents and energy to our
great nation.
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Thank you Chairman Leahy, Ranking Member Grassley, and distinguished members of this
Committee.

| come to you as one of our country's 11 million undocumented immigrants, many of us
Americans at heart, but without the right papers to show for it. Too often, we're treated as
abstractions, faceless and nameless, subjects of debate rather than individuals with families,
hopes, fears, and dreams.

I am in America because of the sacrifices of my family. My grandparents legally emigrated
from the Philippines to Silicon Valley in the mid-1980s. A few years later, Grandpa Teofilo
became a U.S. citizen and legally changed his name to Ted--after Ted Danson in "Cheers.”
Because grandparents cannot petition for their grandkids--and because my mother could not
come to the United States--grandpa saved up money to get his only grandson, me, a passport
and green card to come to America. My mother gave me up to give me a better life.

| arrived in Mountain View, Calif. on August 3, 1993. Cne of my earliest memories was singing
the Nationa!l Anthem as a 6th grader at Criftenden Middle School, believing the song had
somehow something to do with me. | thought the first lines were, “Jose, can you see?"

Four years later, | applied for a driver's permit like any 16 year old. That was when | discovered
that the green card that my grandpa gave me was fake.

But | wanted to work. | wanted to contribute to a country that is now my home. At age 17, |
decided to be a journalist for a seemingly naive reason: if | am not supposed to be in America
because | don't have the right kind of papers, what if my name--my byline--was on the paper?
How can they say | don't exist if my name is in newspapers and magazines? | thought | could
write my way into America.

As | built a successful career as a journalist--paying Social Security and state and federal
taxes along the way--as fear and shame, as denial and pain, enveloped me--words became
my salvation. | found solace in the words of the Rev. Martin Luther King, quoting St. Augustine:
“An unjust law is no law at ail.”

Ultimately, it took me 12 years to come out as an undocumented American--because that is
what | am, an American. But | am grateful to have been able to teli the truth. And in the past few
years, more undocumented people, particularly young DREAMers, are coming out. Telling the
truth about the America we experience.
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We dream of a path to citizenship so we can actively participate in our American democracy.

We dream of not being separated from our families and our loved ones, regardless of sexual
orientation, no matter our skill set. This government has deported more than 1.6 million
people--fathers and mothers, sons and daughters--in the past four years.

We dream of contributing to the country we call our home.

In 21st century America, diversity is destiny, That | happen to be gay; that | speak Tagalog, my
first language, and want to learn Spanish--that does not threaten my love for this country, How
interconnected and integrated we are as Americans makes us stronger.

Sitting behind me today is my Filipino-American family--my grandma Leonila, whom 1 love very
much; my Aunt Aida Rivera, who helped raised me; and my Uncle Conrad Salinas, who
served, proudly, in the U.S. Navyfor 20 years. They're all naturalized American citizens.

| belong in what is called a mixed-status family. | am the only one in my extended family of 25
Americans who is undocumented. When you inaccurately call me “illegal,” you're not only
dehumanizing me, you're offending them. No human being is illegal.

Also here is my Mountain View High School family--my support network of allies who
encouraged and protected me since | was a teenager. After ! told my high school principal and
school superintendent that | was not planning to go to college because | could not apply for
financial aid, Pat Hyland and Rich Fischer secured a private scholarship for me. The
scholarship was funded by a man named Jim Strand. | am honored that Pat, Rich and Jim are
all here today. Across the country, there are countless other Jim Strands, Pat Hylands, and
Rich Fischers of all backgrounds who stand alongside their undocumented neighbors. They
don't need to see pieces of paper--a passport or a green card--to treat us as human beings.

This is the truth about immigration in our America.

As this Congress decides on fair, humane reform, let us remember that immigration is not
merely about borders. “tmmigration is in our blood...part of our founding story,” writes Sen. Ted
Kennedy, former chairman of this very Committee, in the introduction to President Kennedy's
book, "A Nation of Immigrants.” Immigration is about our future. Immigration is about all of us.

And before | take your questions, | have a few of my own:
What do you want to do with me?



What do you want to do with us?
How do you define "American"?

Thank you.

83



84

“Comprehensive Immigration Reform”

U.S. Senate
Committee on the Judiciary

Wednesday, February 13, 2013

Statement of Jessica M. Vaughan
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Center for Immigration Studies

Chairman Leahy, Ranking Member Grassley, and committee members, thank you for the
opportunity to testify today. In recent weeks, the President and a group of your Senate colleagues have
put forward very similar plans for “Comprehensive Immigration Reform.” These proposals include the
same basic elements: amnesty for most of the more than 11 million illegal immigrants residing in the
country; increases in legal immigration; expansion of guestworker programs; and promises of stronger
border security and immigration enforcement measures.

These proposals are essentially the same as those offered about five years ago, which failed to
pass muster with the American public and with the Congress, with good reason. They adopt the same
formula as the failed grand bargain of 1986. This package of reforms would make major changes to our
system, reward huge numbers of scofflaws and create new flows of immigration without regard to their
effect on U.S. workers, in exchange for unfuifilied promises of enforcement. It is a recipe for failure on
a scale even more massive than in 1986.

The IRCA Experience. The Immigration Reform and Control Act of 1986 (IRCA) package - a
collection of amnesties coupled with a new prohibition on hiring unauthorized workers — was billed as a
solution to the illegal immigration problem. The amnesties were a great success, at least in terms of the
numbers who were legalized — about three million people, with admissions continuing to this day.'

But the program most certainly did not solve the illegal immigration problem. Following IRCA,
the size of the stock itlegal population rose from about four million in 1986 (pre-amnesty) to about 12
million in 2007, with estimates dropping slightly in 2008 and 2009, and increasing slightly in 2010 and
2011, to roughly 1.5 million estimated today.

* David North, “Before Considering Another Amnesty, Look at IRCA’s Lessons,” Center for immigration Studies, January,
<//www cis org/before-considering-another-amnesty-logk-at-ircas-fessons.
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Employer Sanctions Not Enforced. The main reason illegal immigration has continued was
because the government was quick to implement the amnesty program, but never followed through with
the enforcement of employer sanctions (and only relatively recently has gained operational control of
large sections of the southwest border). In fact, it seems that the sanctions were never intended to be
allowed to work at all. Congressional drafters created the clumsy I-9 system in which employers are
required to ask new hires for documentation, but not expected or required to verify the information (until
recent years, when some states and the federal government adopted laws calling for mandatory use of E-
Verify for some or all categories of employers). The law allowed for more than a dozen different forms
of identification to establish work authorization. As a result, many workers simply began providing
false documents, and a booming trade in false identification for employment purposes was born.

Executive branch officials were equally complicit in creating a workplace enforcement system
that was built to fail. The INS diverted a significant share of enforcement resources toward an outreach
program to inform the nation’s employers of the new law and their new responsibilities, performed
primarily by the agency’s corps of special agents — which meant that the sworn law enforcement ofticers
who were trained and empowered to investigate violations were taken off their beat. In addition, the
agency leadership crafted the regulations in such a way as to make it difficult to investigate employers,
and so that any sanctions actually imposed would amount to a slap on the wrist, insufficient to deter
illegal hiring. The result was that employers failed to take the sanctions seriously and were able to
absorb any meager penalties as a cost of doing business.

This fundamental failure of IRCA has not been lost on the public. According to a new poll
commissioned by my organization, when asked why there is a large illegal population in the country,
voters overwhelming (71 percent) answer that it is because we had not made a real effort to enforce our
immigration faws. Only 18 percent think it is because we are not letting in enough immigrants through
legal channels.

Massive Fraud and Rubber-Stamping of Applications. Not only was the enforcement end of the
grand bargain scuttled, the government also failed to make sure that only qualified applicants would be
legalized. IRCA has been called the most massive fraud ever perpetrated on the U.S. government. The
fraud in these programs has been well documented (see my colleague David North’s summary in “A
Bailout for Illegal Immigrants: Lessons from the Implementation of the 1986 IRCA Amnesty”).> The
largest number of fraudulent applications was in the agricultural workers program. In California, the
number of farmworker amnesty applicants was more than twice as large as the entire agricultural
workforce at the time. In other parts of the country, applicants often made laughable claims of picking
strawberries and watermelons from trees, and failed to identify the plants they allegedly had spent
months handling. One of the terrorists in the first World Trade Center bombing of 1993 obtained his
green card by claiming to be a farmworker, although he was actually working illegally as a taxi driver.

It is to be expected that any amnesty or similar government benefits program will attract
fraudsters. What is most concerning is that the government agency charged with administering the
program routinely looked the other way and did little to prevent them from getting legalization and thus
a pathway to U.S. citizenship. The agency managers failed to encourage use of even the most
rudimentary tools available to check applicants’ claims, and frequently overruled the front-line
adjudicators who spotted the fraud. For example, there is unpublished INS data from 1989 showing that

? North, at http://cis.org/irca-amnesty.
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by that date the front line interviewers had recommended more than 880,000 denials. But by the end of
the entire program, only about 350,000 denials were reported.

There are some indications that the administration of the latest amnesty, the new Deferred Action
for Childhood Arrivals (DACA) program, is being handled with the same indifference to fraud. For
example, insiders report that a disproportionate number of the applicants are claiming to be home-
schooled, presumably to explain the absence of any documentation of schooling in the United States,
which would confirm eligibility. U.S. Citizenship and Immigration Services (USCIS) has yet to report a
single denial out of the more than 400,000 applications submitted, while more than 150,000 have been
approved. Like INS before it, USCIS has established a generous system for DACA where applicants
are presumed to be eligible, claims are rarely verified, and failed applicants get to stay anyway, for all
intents and purposes immune from immigration law enforcement.?

Post-IRCA Surge in Legal Immigration. Not only did IRCA fail to solve the illegal immigration
problem, it also caused future flows of legal immigration to swell far beyond the numbers initially
legalized. This is partly because the family members of legalized immigrants living overseas were not
covered by the amnesty; but also because many acquired new spouses who could then be sponsored.
The three million original IRCA beneficiaries amounted to the equivalent of five years” worth of legal
immigration, under the rules of the time. We estimate that another 740,000 additional immigrants were
subsequently sponsored by the original IRCA beneficiaries and were admitted between 1989 and 2012.
In addition, these individuals have sponsored additional family members, and almost certainly have
hosted family members who have entered illegally.

Because Congress has placed limits on some categories of immigration, the surge in post-IRCA
sponsored family immigration caused the immigrant visa waiting lists to get much longer, especially for
Mexican applicants, but also for those from other countries. Predictably, this led to calls for reform
from immigration advocates, which Congress answered by passing the Immigration Act of 1990. That
law raised the limits for spouses and children of green card holders by diverting numbers to that
category from the categories for lesser-priority family members, by eliminating the per-country caps for
the spouse category, and by adding 55,000 extra green cards for the spouses and children of IRCA
immigrants each year for a period of three years. The implementation of IMMACT90 brought
immediate relief to the immigrant visa waiting lists. The waits in the spousal category were reduced by
several years in a relatively short period of time, although the waiting lists in the lesser priority
categories increased significantly over time. In retrospect, it would have been a better idea to transfer all
of the numerical allocations from these lesser-priority categories right away. Such a move would have
prevented the situation we have now, where some applicants in the sibling category, for example, have
been waiting for more than a decade. It would have been more help to the nuclear family members and
avoided raising false hopes for migration opportunities among the U.S. citizens sponsoring siblings.

Current System Lacks Control and Integrity.
The federal government, appropriately, allocates a significant share of taxpayer dollars to the

immigration agencies that carry out this important work. It is impossible to determine exactly how
much the federal government has spent on immigration enforcement over the years, because the

% For more on the lax administration of DACA, see the Center’s collection of articles on this topic:

http://cis.org/AdministrativeAmnesty.
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Department of Homeland Security and its predecessor, INS, have never tracked these activities. In
2012, the Department of Homeland Security (DHS) received about $20 million to fund Customs and
Border Protection (CBP), Immigration and Customs Enforcement (ICE), and US-VISIT for the missions
of immigration and customs enforcement and foreign visitor data collection and analysis. This is about
one-half of the amount spent on all other federal law enforcement expenditures (not counting most
military and intelligence service law enforcement nor Coast Guard), which totaled about $39 billion in
2012,* and one-third of total non-military/intelligence/Coast Guard law enforcement.

While outlays for border security and immigration enforcement have reached historic highs, it is
important to remember that the immigration enforcement mission was woefully underfunded for
decades; meanwhile, the threat from international terrorism and transnational criminal organizations is
also greater than ever before. And, as discussed above, illegal immigration has risen steadily since
1986. Some real progress has been made, particularly along the southwest border, as DHS officials have
frequently reported.

But our borders are far from secure, and equally important, enforcement of immigration laws in
the interior is insufficient, inconsistent, overly surgical, and largely ineffective at preventing the entry,
deterring the settlement, and effecting the removal of illegal immigrants, including those who are
terrorists, criminals, or otherwise a threat to public safety.

Immigration Enforcement Anemic under the Obama Administration. The Obama administration
has touted its enforcement achievements as “smarter” enforcement that focuses on the removai of non-
citizens who have been convicted of serious crimes. Certainly there is an ample supply of those.
According to the 2011 annual report of the U.S. Sentencing Commission, 10% of murderers, 31% of
drug traffickers, 34% of money launderers, 64% of kidnappers, and 28% of food and drug offenders
sentenced that year were non-citizens.®

Statistics from a variety of sources present a very mixed picture, with many indicators suggesting
a significant decline in immigration enforcement activity over the last five years, and others showing
only modest increases:

o Border Patrol apprehensions declined 61 percent over the five year period, from 877,000 in
2007 to 340,000 in 2011. Our research shows that new illegal entries have slackened
somewhat since 2007, but there are signs that the tide could be shifting again. According to
numbers just released by CBP, in 2012 southwest border apprehensions, which the agency

* Figures are taken from official agency budget summaries from the last two years. Other federal law enforcement agency
budgets tallied inciude: FBI, DEA, ATF, US Marshals, Secret Service, Bureau of Prisons, US Attorneys Offices,
Transportation Security Administration, Diplomatic Security Service, IRS Criminal Investigation Division, Treasury
Inspector General for Tax Administration, US Mint Police, Pentagon Force Protection, DoD OIG, Bureau of Indian Affairs
Police, Bureau of Land Management Office of Enforcement and Security, National Park Service Police, Fish & Wildlife
Office of Law Enforcement, Forest Service Law Enforcement and Investigations, USDA OIG, NOAA Fisheries Office of
Law Enforcement, FDA Office of Criminal Investigations, Education OIG, Veterans Affairs Police, US Capitol Police.

% U.S. Sentencing Commission, 2011 Sourcebook of Federal Sentencing Statistics,
http://www.ussc.gov/Data_and_Statistics/Annual_Reports_and_Sourcebooks/2....



88

has used as an indicator of the number of illegal crossings, went up by nine percent, from
328,000 to 357,000.

* ICE arrests have been trending downward since 2008, from 320,000 that year to just over
300,000 in 2011. The most significant decline in DHS arrests — 70% -- was in the Homeland
Security Investigations division, which is responsible for certain interior enforcement:
worksite enforcement, transnational gang cases, national security, and certain non-
immigration related casework. HSI arrests have declined from 54,000 in 2007 to 16,000 in
2011. This is troubling, since the number of illegal residents has not significantly declined
over this period.

e Arrests by ICE’s Enforcement and Removal Operations have held relatively constant over the
period, averaging 285,000 per year, with a slight drop in totals over the last two years. This
division focuses on removing criminal aliens discovered in jails, referred by local law
enforcement, and immigration fugitives.

e Syracuse University’s Transactional Records Access Clearinghouse, which obtains immigration
court data from the federal government, reports that since 2009, there has been a significant
decline in the number of aliens that ICE has brought to immigration court. The number of
immigration court filings has declined 25 percent since last year, and 30 percent since 2009,

e The percentage of aliens ordered deported by immigration judges is the lowest rate since 1998,
according to TRAC. Last year, judges ordered removal in 57 percent of the cases, and granted
the alien’s request to stay 43 percent of the time.

® It appears that the number of aliens who have failed to abide by deportation orders is rising. In
2012, ICE reported that there were 850,000 aliens present in the country who have been ordered
removed or excluded, but who had not departed.6 In 2008, DHS said that there were 558,000
“fugitive aliens.”

Obama administration officials have pointed to what they claim is a record number of removals
and returns — 409,000 in 2012, out of more than 11 million illegal residents -- as evidence that the
government is doing as much immigration enforcement as it can. But as the president has said, these
numbers are "actually a little deceptive:"

e The 2012 deportation numbers are not a record, using the current methodology of counting both
removals and returns. According to the annual yearbook of immigration statistics, in 1996
removals and returns numbered more than 1.6 million, up from more than 1.3 million in 1995.

e The "dramatic” recent increases in deportations, removals and returns actually occurred between
2005 and 2009; since then, the numbers have flattened out noticeably.’

¥ DHS Office of inspector General, “Improvements Needed for SAVE to Accurately Determine Immigration Status of
Individuals Ordered Deported,” 0iG-13-11, December, 2012,

www.oig.dhs.gov/index.php?option=com content&view=article&id=64& temid=34.
DHS Immlgratlun Enforcement Actions, 201, http://www.dhs.gov/immigration-enforcement-actions-2011.
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e It has been established that recent deportation statistics are heavily padded with cases that were
not previously eounted as such.®

One notable aecomplishment has been the implementation of the Seeure Communities program,
which links FBI and DHS fingerprint databases to enable ICE to more efficiently identify and remove
aliens who are arrested by local law enforcement agencies. More than 1.2 million criminal aliens
arrested by local police have been identified through the Secure Communities program since 2009. Of
these, 247,000 have been removed so far. The Secure Communities program has contributed to ICE’s
ability to remove more criminal aliens than ever before.

Unfortunately, ICE is now also releasing more criminal aliens than ever before, thanks to the
array of policies falling under the umbrella of “prosecutorial discretion,” stipulating, essentially, that
ICE agents may not arrest or seek to remove illegal aliens unless they have been convicted of at least
three misdemeanors, and sometimes not even then, even if these offenses are of a violent or dangerous
nature. This “worst of the worst” policy leaves a lot of the worst still living in American communities,
in defiance of our laws, and creates too many needless victims. For example, in September, 2011, the
Chicago ICE Field Office released Amado Espinoza-Ramirez, an illegal alien who had been charged
with 42 counts of child molestation, including incestuous child rape. ICE issued a statement saying the
man was not an enforcement priority, reportedly because he had a U.S. citizen child, a category
designated for leniency undcr Obama administration policies.9

According to a Congressional Research Service analysis, over a two and one-half year period
they studied, ICE released tens of thousands of deportable criminal aliens who had been identified under
Secure Communities. Of these, the 26,000 criminal aliens were later re-arrested for 58,000 new crimes
within the time frame of the study. The 58,000 new crimes included 59 murders, 21 attempted murders,
and more than 5,000 major or violent criminal offenses. In addmon they were charged with more than
6,000 drug violations and more than 8,000 DUI violations.?

In addition, the Obama administration and its agencies have undertaken aggressive legal action
to try to prevent state and local governments from assisting ICE and from deterring illegal settlement.
The Department has sued several states, including Arizona and Alabama and also some local law
enforcement agencies that have elected to allow their officers to follow the guidelines established by
state and federal laws, rather than the Obama administration’s more restrictive and selective policies on
which illegal aliens to arrest.

At the same time, both Justice and Homeland Security officials have sat on their hands as a
number of local governments have adopted policies to actively obstruct ICE’s enforcement activities,
even against criminal aliens. The most egregious sanctuary policy is in Cook County, Illinois, one of the
largest jail systems in the country, and with a significant population of criminal aliens. In September,
2011, the county adopted a policy directing Cook County jail officers to ignore all ICE detainers. The

Rep Lamar Smith, hitp://www.washingtontimes.com/news/2012/sep/26/ohama-puts-illegals-ahea...
? Michael Voipe, “ICE admits re(easmg alleged child rap|st " The Dally Caller March 21, 2012,

Congressmnal Research Service memarandum to Rep. Lamar Smith, ”Analyszs of Data Regarding Certain individuals
tdentified Through Secure Communities,” updated July 27, 2012, linked here: cis.org/vaughan/new-report-obama-

catch-and-release-policies-result-more-crimes-more-victims.
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resuit has been the release of hundreds of criminal aliens, including a large number of felons, back to
Chicago-area communities. One of these was Saul Chavez, an illegal alien who ran over and killed
Dennis McCann while driving drunk in Chicago in June, 2011, and who had a previous aggravated
felony drunk driving conviction. !

Meanwhile, the administration continues to dole out millions of dollars in annual awards,
earmarked for the costs of detaining criminal aliens, to Cook County and other local governments that
do everything they can to obstruct ICE from doing its job, when it has the ability and the authority to
deter such practices by denying the awards."”

Similarly, DHS has failed to address the problem of other countries that obstruct immigration
law enforcement by refusing to accept back their citizens who have been ordered removed. ICE has
identified about two dozen countries that are “recalcitrant” in repatriating their citizens or in issuing
travel documents.”> Because of a 2001 Supreme Court decision, ICE may not detain removable aliens
for longer than six months, except in exceptional circumstances. As a result, more than 12,500 aliens
(the majority of whom were likely criminals) have been released from ICE detention. In addition, there
are between 100,000 and 200,000 aliens living here who have not been in 1CE custody recently, but who
have been ordered removed and could not be removed because their home countries refused to take them
back.!* Under current law, DHS may impose visa sanctions on the recalcitrant countries, as has been
done successfully before; but chooses not to use this leverage. This adds needlessly to our population of
illegal residents, but also exposes everyone to potential harm. ICE does not routinely inform either
victims or local law enforcement agencies when it releases such aliens. In one particularly tragic case
recounted recently in the Boston Globe, illegal alien Huang Chen, convicted of assaulting a woman in
2006, was released by ICE under Zadvydas rules, and remained free to stalk his previous victim until he
bludgeoned and stashed her to death in 2010."

These and other gaps in our enforcement system need to be fixed before we can contemplate
another massive legalization program. This includes finishing the entry-exit system ordered by
Congress in 1996, so that DHS knows who is coming and going, and more importantly, who is staying.
Little progress has been made since the initial launch of US-VISIT in 2004. Currently, only air and sea
passengers receive biometric screening and identity authentication; but the largest number of visitors
enters through the land ports, and imposters using someone else’s legally issued documents are a major
problem. The biggest problem is abuse of the Border Crossing Cards, which have been issued to more

™ see testimony of Brian McCann before the U.S, House Judiciary Committee, Subcommittee on immigration Policy and

Enforcement, March 7, 2012, http://judiciary.house.gov/hearings/Hearings%202012/hear 03072012 2.htmi.

2 See Jessica Vaughan and Russ Doubleday, “Subsidizing Sanctuaries: The State Criminal Alien Assistance Program,”

November, 2010, http://www.cis.org/subsidizing-sanctuaries.

8 Testimony of Gary Mead, Executive Associate Director, ICE Enforcement and Removal Operations, before the House
Judmary Committee, Subcommittee on immigration Policy and Enforcement, May 24, 2011,

-mead-executive-associate-director-enforcement-and-removal-

ogeratmns

™ Jon Feere, “Reining in Zadvydas New Bill Aimed at Stopping Release of Criminal Aliens,” Center for immigration Studies,
May 2011, http: -release-of-criminal-aliens and Mark Metcalf, "Built to Fail: Deception and Disorder
in America’s Immxgratlon Courts Center for Immigration Studies, May 2011, http://cis.org/Immigration-Courts.
** Maria Sacchetti, “Unwanted at home, free to strike again,” Boston Globe, December 8, 2012,
http://www.boston.com/news/nation/2012/12/08/secret-criminals-guietly-released-criminals-who-were-supposed-
deported-with-deadly-conseguences/gAZALIMASLMuKUVGnffvAl/story.html.
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than nine million Mexicans, facilitating the illegal settlement of perhaps as many as one million
Mexicans.'®

The other very conspicuous void in immigration law enforcement today is workplace
enforcement. 1n early 2009, the Obama administration adopted new policies on worksite enforcement,
placing the focus on conducting paperwork audits of more companies while deliberately avoiding
contact with illegal workers. In line with ICE’s current strategy, the number of -9 audits increased from
503 to 2,496 from fiscal year 2008 to 2012, the number of final orders to cease violations and pay fines
increased from 18 to 385, and the dollar amount of final orders increased from $675,209 to $10,463,987.

But every other metric points in the other direction. Administrative arrests have fallen 78% from
fiscal year 2008 to fiscal year 2012 (from 5,184 to 1,118); criminal arrests of employers and employees
are down 53% (from 1,103 to 520) with criminal arrests of employees down 71% (from 968 to 280) and
criminal arrests of employers increasing by 78% (from 135 to 240); criminal indictments have fallen
63% (from 900 to 329); and criminal convictions are down 65% (from 908 to 314). The number of ICE
investigative hours devoted to worksite enforcement per quarter fell by 34% from the 3" quarter of
fiscal year 2008 to fiscal year 2010 overall (from 258,306 hours in the 31 quarter of 2008 to 683,868
hours for all of 2010). This represents a drop from 9.5% of all investigative hours to 6.2%.

In addition, judging from other records I have reviewed that were released through the FOIA
process, therc is a great deal of inconsistency among ICE investigative field offices in how they go about
worksite enforcement. Some offices target employers that are suspected of egregiously hiring large
numbers of workers; others tend to select employers where few suspected illegal workers are found in
the paperwork, but they can still claim to have completed many audits. Some offices push hard to
impose large fines, others prefer to issue mainly warnings, even in cases where large numbers of
suspected illegal workers were found on the payroll.

In addition, [ have found some inconsistencies in the way ICE apparently is classifying its
investigations, which leads me to wonder if they might be manipulating case reporting statistics in order
. to give an inflated impression of the level of worksite enforcement. Listed under the “Worksite™
section of the ICE Newsroom page, | found several press releases about investigations that were clearly
criminal in nature, and could not reasonably be classified as “worksite enforcement.” So-called
“worksite” cases [ found included prosecutions of the leaders of a prostitution ring in Florida and the
owner of a motel in El Paso used as a drophouse for 5,000 smuggled aliens.

Meanwhile, some of my sources report of another multi-state prostitution ring investigation
(reportedly involving underage girls) that was initiated by the Border Patrol and later turned over to ICE
was reportedly dropped because it would have led to discoveries of widespread illegal hiring practices at
dairy farms in northern Vermont. Tolerance of flagrant illegal hiring practices at a number of large
corporate dairy operations, some of which also have a track record of violating environmental and
conservation laws, has forced many of the smaller, family-owned dairy farmers out of business, and led
to the sacking of the local residents who used to do this work. Displaced workers and their families
have abandoned Vermont for other parts of the country, and family farmers, unable and unwilling to
compete with the exploitative and illegal practices, end up selling off their holdings to the large farm

™ Jessica Vaughan, “Border Crossing Chaos,” Center for immigration Studies, March 25, 2009,
http://cis.org/vaughan/PaseoDeiNortePartiV,
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owners that have trailers, apartments and old farmhouses now full of illegal workers. Vermont
taxpayers cover the cost of the workers” health care and any other needs, since the farm operators do not
have the workers “on the books.”

The one consistent theme of worksite investigations in recent years seems to be that arrests of
workers are to be avoided at all costs. This raises legitimate questions as to the value of an audits-only
approach.

Legal Immigration System Has Economic and Fiscal Costs and Lacks Integrity. Obviously
many immigrants have enriched our nation and have been a source of strength rather than a burden.
America has given opportunities and safe haven to countless individuals over the decades. If properly
managed, immigratjon can serve the national interest and the interests of employers and families alike.
But our legal immigration system is not managed properly today. We are admitting more people than
we can employ without disadvantaging Americans, we need to re-allocate the quotas so that we can
accommodate the highest priority categories, we need to be stricter with the eligibility criteria, and we
need to stop tolerating such a high rate of fraud.

Current legal immigration is as high as it has ever been in our history. The government issues
about one million green cards annually in the family, employment, humanitarian and lottery categories,
more than all other countries combined. In addition, we have guestworker programs that bring in about
700,000 workers a year, including farm workers, factory workers, lifeguards, nannies, ice cream
scoopers, fish slimers, crab pickers, lab technicians, physical therapists, nurses, electricians, church
secretaries, priests, musicians, baseball players, computer programmers, teachers, college professors,
researchers, and doctors, among many others.

Despite its huge size, the legal immigration system is ridiculously oversubscribed, with more
than four million eligible people on the waiting list, mostly in the lesser priority family categories. It is
weighted in favor of family immigration, with only about 12 percent of green cards issued to new
immigrants based on their skills. As a result, while there are great variations according to sending
country, our legal immigration system is essentially an unskilled labor importation program that has
greatly increased the size of America’s low-income population.

The economic and fiscal consequences of admitting so many immigrants who are on average less
educated than U.S. workers are significant. Not only does mass immigration displace Americans from
job opportunities, it causes wages to stagnate or decline. There is huge supply of potential less-educated
workers; more than 25 million native-born Americans aged 18 to 65 with a high school degree or less
are unemployed. If there were a labor shortage at the bottom end of the U.S. labor market, then wages,
benefits, and employment would all be increasing; instead, unemployment is stubbornly high and wages
have declined alarmingly for many U.S. workers, even before the current recession. But hourly wages
for male non-high school graduates declined 22 percent from 1979 to 2007, and hourly wages for male
high school graduates declined 10 percent from 1979 to 2007.



93

10

There is no evidence that immigrants only do jobs Americans don’t want. Of the 465 occupations
defined by the government, only four are majority immigrant. Many jobs often thought to be majority
immigrant are in fact majority native. For example:'”

Maids and housekeepers: 52 % native-born
Taxi drivers and chauffeurs: 59 % native-born
Butchers and meat processors: 64 % native-born
Construction laborers: 66 % native-born
Janitors: 73 % native-born.

The nation’s leading immigration economist, George Borjas of Harvard, has demonstrated that
immigration has had a negative impact on wages, for example, estimating that immigration reduced the
wages for natives who had not graduated from high school by 7.4 percent. Borjas also has found that
immigration significantly reduced both the wages and employment of less-educated, native-born African
Americans.

Other research corroborates these findings of displacement and wage depression. A 2006 study
by Andrew Sum and his colleagues at Northeastern University found that the arrival of new immigrants
(egal and illegal) in a state results in a decline in employment among young native-born workers in that
state. ' Research by my colleague Steven Camarota has examined differences in wages across
occupations in which most of the workers have no more than high school education. The findings show
that immigration reduced wages for American workers by 10 percent in some occupations,”’

Because so many immigrants lack the education and skills needed to be self-sufficient, they tend
to make disproportionate use of our social welfare programs. In 2010, 23 percent of immigrants and
their children lived in poverty, compared to 13.5 percent of natives. They account for one-fourth of ali
persons in poverty. 1n 2010, 36 percent of immigrant-headed households used at least one major welfare
program (compared to 23 percent of natives).”'

Many immigrants make progress over time but, on average, even after 20 years, they do not
come close to closing the poverty and welfare gap with natives. Moreover, immigration does not does
not have a noticeable impact on our nation’s age structure, and so cannot help address the entitlements
or Social Security/Medicare funding crisis.”

In general, skilled and/or educated immigrants do not impose the same kind of fiscal costs on
communities as do those who are less educated. However, if skilled immigrants are concentrated in one

"7 Steven A. Camarota, Immigrants in the United States: A Profile of America’s Foreign Born Population, Center for
{mmigration Studies, August, 2012, http://ci i i
® George Borjas, “The Labor Demand Curve is Downward Sloping: Reexamining the impact of Immigration on the Labor
Market,” Quarterly Journal of Economics, November 2003, pp. 1335-1374, at:
http.//ksghome.harvard.edu/~GBorjas/Papers/QJIE2003.pdf ; for a less technical version, see
www.cis.org/articles/2004/back504.htm.

 Andrew Sum, Paul Harrington, and [shwar Khatiwada , The Impact of New Immigrants on Young Native-Born Workers,
2000-2005, Center for Immigration Studies, 2006, www.cis.org/articles/2006/back806.htmi.

“ Steven Camarota, “The Effect of immigrants on the Earnings of Low-Skilled Native Workers: Evidence from the June 1991
Current Population Survey,” Social Science Quarterly, Vol. 78, 1997.

= Camarota, Profile.

# Ibid.
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labor market or occupation, they can displace U.S. workers, as has happened in the
technology/engineering sector. Our current admissions system - specifically the labor certification
process — does not protect U.S. workers from unfair competition, nor ensure that America is bringing in
the kind of workers that are needed, as opposed to simply enabling U.S. employers to bypass U.S.
workers.

A growing body of research indicates that while there may be spot shortages of specific skill sets
or in specific labor markets, the claims of a general shortage of the so-called STEM workers are
exaggerated. Our colleges and universities are turning out more degree holders in these fields than there
are job openings, and there is persistent high unemployment in STEM occupations.”

Some researchers believe we actually have a glut of STEM workers, due in part to the fact that
we have admitted so many foreign students seeking degrees in this field, most of whom stay on in some
status, often as H-1B workers with the expectation that they will eventually eam permanent residency.
In addition, we admit tens of thousands of H-1B and L visa workers from abroad, many of whom join
the waiting list for employment-based green cards. The reason we have such a long waiting list for
employment green cards is because the flow of H-1B and L workers far exceeds the number of
employment visas available (and because most of the demand is concentrated in just a few countries).

There are two problems that plague all of our visa programs, whether temporary or permanent,
family or employment or humanitarian: lax enforcement of eligibility standards and rampant fraud.
One example of the former is the abandonment of any pretense of insisting that immigrants show that
they can support themselves. Despite the law’s stipulation that applicants show they are not and will not
be a “public charge,” adjudicating officers at both USCIS and State Department are directed in the
regulations to ignore most kinds of social welfare benefits that applicants may have received. In
addition, sponsors who cannot show sufficient income (or sufficient reported income on tax returns) to
qualify to sponsor a relative are allowed to submit affidavits of support signed by third parties who
pledge to assist if needed. These pledges are never verified, much less enforced if the immigrant ends
up needing social services.

Fraud exists in nearly every category of immigration benefits, although some categories are more
fraud-prone than others. A number of years ago, USCIS conducted several detailed fraud assessments,
and found double digit rates of fraud in the categories they studied, which included religious workers,
employment-based immigrants, H-1B, L-1A, asylum and marriage. The adjudicating agencies have
improved their fraud investigations and analytical systems significantly. But only rarely do the agencies
work with other partner agencies to prosecute fraud or to seek the removal of individuals who commit
fraud or are found ineligible for admission. As a result, an untold number of people who do not qualify
for residency are allowed to stay anyway.

Finally, in recent years, the immigration agencies have begun stretching the criteria for eligibility
in some programs so that unqualified -- and in some cases, potentially dangerous - individuals have
been allowed to stay. For example, according to the law, individuals with Temporary Protected Status
(TPS) are ineligible if they are convicted of two or more misdemeanors. Recently, DHS implemented a
policy that directs adjudicators to re-classify the misdemeanors as “infractions™ so that they can retain

* See, for example, Daniel Costa, “Microsoft report distorts reality about computing occupations,” Economic Policy
institute, November, 2012, http://www.epi.org/publication/pm195-stem-labor-shortages-microsoft-report-distorts/.
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their TPS. Most of the beneficiaries of this policy have been individuals convicted of drunk or impaired
driving. While only a small number of people in this category have been approved, it is reasonable to
ask why the administration would make it a priority to create such a loophole.

“Comprehensive Immigration Reform” Is Not a Solution.

A mass legalization of 11 million (or more) illegal immigrants and expansion of green card and
temporary worker admissions, especially when combined with promises of future enforcement, rather
than strengthened enforcement, will not cure most of the problems with our immigration system.

On the contrary, the two “comprehensive” proposals would exacerbate our unemployment,
inequality and wage stagnation problems by adding large numbers of both heavily-educated and lightly-
skilled workers to the labor pool, when there is no evidence of need for either type.

Employers welcome such a situation, but the workers suffer, We know from experience how
this will turn out. For example, several years ago, the Hyatt Hotels chain replaced its entire staff of
about 90 housekeepers at its three hotels in Boston with new workers hired through a staffing company
based in Georgia. The original housekeepers were full-time workers, earning about $14 per hour, with
subsidized health insurance and paid sick and vacation leave. Many of these women had supported their
families on these jobs and had worked there for more than a decade. The replacement contract workers
were brought in from Georgia (some admitted to being here illegally and using false documents to get
hired). They were willing to work for $8 per hour, without benefits. The original workers were offered
the chance to keep their jobs as employees of the staffing company at the lower rate of compensation.
Can there be any doubt that this scenario will repeat itself as employers seek to take advantage of new
labor streams created by expanded immigration and more guestworker programs?

Lawmakers must also consider the cost of adding millions of newly legalized residents to the
public welfare and subsidized heaithcare rolls. Currently, illegal residents are not able to access many of
the federally-funded programs (except on behalf of U.S.-born children), but will be eligible to do so
after an amnesty. Even though most illegal aliens are working, because they tend to be concentrated in
relatively low-paying jobs, they and their families can be expected to apply for many welfare programs.
This additional cost is likely to run in the tens of billions of dollars per year, and will not be offset by
new tax payments, again, due to the fact that many are in low-paying jobs. Barring them from the
welfare programs is not a good choice; once we make the decision to admit someone as an immigrant,
they should have access to all the same programs as others in similar circumstances.

As discussed earlier, fraud is likely to bc an issue in any legalization program, especially if this
administration’s handling of DACA is any model. The DACA program is rigged in favor of applicants;
adjudicators are unable to verify claims of applicants, there is no interview, and the rules are written so
loosely that it is easy to game the system. Because of a strict confidentiality provision, as with IRCA,
none of the information on an applicant’s paperwork may be shared ot used for enforcement purposes.
We can expect more of the same in any legalization program run by the Obama administration. Indeed,
in the President’s fact sheet on CIR, it states that those whose applications are denied will get appeals
and judicial reviews — not removal.
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Most of the enforcement measures that have been proposed are vague, aspirational, costly, and of
dubious feasibility. One, the entry-exit system, was first mandated by Congress in 1996; this should not
be part of a compromise, it should be completed without further discussion. This is especially important
in light of the administration’s proposals to expand the Visa Waiver Program. The White House also
proposals to implement universal mandatory E-Verify, which is a very good idea, but since the program
is already operating effectively, this expansion should not be contingent on the development of a
biometric Social Security Card or other biometric enhancements that would be unduly burdensome for
employers and workers alike.

‘What Should Be Done Instead?

In light of the vast disparity of views within Congress on which type of reform to pursue, it
seems unrealistic to rush into the huge agenda put forth in the two “comprehensive immigration reform”
proposals that have been issued. The most successful attempts at immigration reform in recent decades
have been much narrower in scope, including IMMACT 90, IIRAIRA, NACARA, AC-21" Century,
LIFE ACT, the 9/11 bill, and many other smaller measures that have been passed since 1990.

Lawmakers should start with areas of reform around which there is already significant consensus
and popular support. These include better workplace enforcement and compliance, such as universal
mandatory E-Verify; amnesty for illegal aliens brought by their parents at a young age and who grew up
here; ending the visa lottery and other programs that do not serve our national interest; completing the
entry-exit system; reforming the immigration court system; expanding federai-local law enforcement
partnerships; and rebalancing our legal immigration system to admit a larger proportion of immigrants
who will be self-sufficient.

But before undertaking any large-scale legalization program, lawmakers must be able to assure
the public that the laws we have will actually be enforced, and that such an amnesty will not cause
another surge of illegal immigration. The government needs to show meaningful and sustained
commitment to attaining operational control of the borders and enforcing immigration laws in the
interior in a transparent way, so that all illegal immigrants -- not just those who are convicted criminals
and known terrorists — are potentially held accountable for violating our law and are preventing from
gaming our systems. A more detailed laundry list of what meaningful enforcement includes is outlined
in our publication “ABCs of Effective Immigration Enforcement,” available on our website.”* Progress
should be measured not just by enforcement actions like apprehensions and removals, but by our success
in reducing the stock of the illegally-resident population as well as the in-flow of new illegal migrants.

Our research indicates that most Americans reject the false choice of either mass deportations or
mass legalization. 1n our latest poll, using neutral language, voters indicated that they preferred that
illegal immigrants return home (52%) rather than be given legal status (36%). Further, 69 percent
believe that giving legal status to illegal immigrants only encouraged more illegal immigration. These
results suggest that enactment of the “comprehensive immigration reform” proposals would be a
political mistake as well as a policy mistake. ###

* jessica Vaughan, “ABC’s of Effective Immigration Enforcement,” hitp://cis.ora/Announcements/Amnesty-Panel-
Discussion-01142013.
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Chairman Leahy and members of the Committee:

Thank you for the invitation to share my perspective on an issue central to our history and

critical to our future.

1 appear before you today as an entrepreneur who founded and built America Online just a few
miles from the Capitol; as an investor through my company Revolution where we mentor and
support entrepreneurs across the United States; as a civic leader working on public policy and
private sector initiatives focused on improving the environment for entrepreneurs to start and
grow companies; and as a colleague and friend of talented immigrant-entrepreneurs and
innovators who devote themselves to their companies and contribute to our country. Working
across industries for three decades I have seen firsthand the effects of both smart and misguided

policies on our businesses, our communities, and our nation’s economic competitiveness.

To understand this debate in context, it is necessary to remember that the story of America is in
part the story of entreprencurs who settled this land seeking a better life and who through grit,
hard-work, and creativity built companies, cities, and whole new industries that power the

strongest economy the world has ever known.

Our country did not become the leading economy by luck or accident. Iconic, Fortune 500
companies such as Intel, DuPont, and Google that employ thousands of Americans who deliver
goods and services around the world did not simply come to be one day. Revered American

cities like New York, Chicago, and Los Angeles that showcase our cultural, artistic, and
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economic might did not sprout up out of chance. New industries for telephones, airplanes, and

the Internet that improve the way we live our lives were not randomly conceived.

It was the work of pioneering entrepreneurs - beginning with the country’s earliest settlers, our
nation's first immigrant entrepreneurs - who took a risk hoping to turn dreams into businesses.
From the mom and pop bakery on Main Street to fast-growing tech companies like Facebook, the
primary drivers of our economic growth have been and will continue to be startup businesses that
create value, generate revenue, produce jobs, spur innovation, and expand the tax base.
According to the Kauffman Foundation, in the past three decades startups less than five years old

created almost 40 million American jobs - all the net-jobs created during that period.

And from the earliest days, immigrant entrepreneurs started some of America’s most celebrated
enterprises. U.S. Steel, Pfizer, Kraft Foods, Honeywell, AT&T, Yahoo!, and Goldman Sachs
were all started by immigrants. Today, 40 percent of Fortune 500 companies in the United States
were started by immigrants or the children of immigrants, employing 10 million people across
the globe and doing $4 trillion in revenue. Of the 10 most valuable brands globally, seven of
them come from American companies founded by immigrants or their children. In the past 15

years, immigrants founded one quarter of U.S. venture-backed public companies.'

Statistics show that immigrants are almost twice as likely as U.S.-born workers to start a
company. Between 1995 and 2005, half of Silicon Valley startups had an immigrant founder. In
2005 alone, those businesses achieved $52 billion in sales supporting 400,000 jobs. In 2011,
more than three-quarters of the patents filed at the top ten patent-producing U.S. schools had an
immigrant inventor. Of the 1,600 computer science PhD graduates from our universities in 2010,

60 percent were foreign students.’

'Partnership for a New American Economy, “The ‘New American’ Fortune 500” (2011). Available at
http://www.renewoureconomy.org/sites/all/themes/pnae/img/new-american-fortune-500-june-2011.pdf

2 Partnership for a New American Economy, “Fact.Sheet.” Available at
hup. Jfwww, renew oureconomy. org/sites/all/themes/prae/img/facts. pd|
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And this is not just about technology companies. When Hamdi Ulukaya, an immigrant from
Turkey told friends that he was going to start a yogurt company in upstate New York in 2005,
they advised against the idea. But Hamdi was adamant. He hired four employees to begin
packaging yogurt by hand, and eight years later Chobani Yogurt generates $1 billion in sales, has

hired 1,500 American workers, and is expanding operations across the country.?

Mr. Chairman, high-skilled immigrants have always been job creators, not job takers. They have
been a valuable source of creativity and innovation helping to build the most diverse and
entrepreneurial economy in the world. The. mistake that opponents of immigration reform make
is believing that our society and economic growth are zero sum. They are not. More talented

immigrants joining the American family does not equate to fewer jobs, it equates to more jobs.

Others argue that instead of allowing more high-skilled immigrants to stay we should instead
focus on better training and STEM education for America’s youth. This is a false choice. We can
and must do both: draw the best talent from across the globe, and develop more talent in science,
math, iechnology, and engineering here at home. We must bolster U.S. STEM education by
giving teachers and students the tools they need. But we aiso need to be a magnet for talented
entrepreneurs and engineers from other countries. It is not the case that an increase in foreign
talent will increase unemployment for native workers. Studies show that from 2000 to 2007,
every 100 additional foreign-born workers in STEM fields created 262 additional employment

positions for native U.S. workers.’

In recent years, our nation's entrepreneurial edge has been slipping away. Even before the recent
economic downturn took hold, new company formation was down a quarter, entrepreneurs were
adding fewer jobs than they had historically, public offerings were down for small and medium-
sized companies, and capital was slower to reach high-growth enterprises. An entrepreneurial

slowdown is antithetical to an economy reeling and striving to return to full employment.

? Walsh, Megan, “Chobani Takes the Lead,” Bloomberg Busi) k (2012). Available ot
hitp:/www.businessweek. com/articles/20] 2-07-31/chobani-takes-gold-in-the-yoguri-aisle
* American Enterprise Institute for Public Policy Research and the Partnership For a New American Economy,

“Immigration and American Jobs” (2011). Available at
http://www.renewoureconomy.org/sites/all/themes/pnae/img/NAE_Im-AmerJobs.pdf
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Last year the Congress and the White House came to recognize these troubling trends and
worked together in bipartisan fashion to pass the Jumpstart Our Business Startups Act (JOBS
Act) to help entrepreneurs raise capital from more sources, grow their businesses with less
burden, and access public markets earlier to boost job creation. The JOBS Ac¢t was an important
step forward in improving the environment for entrepreneurs, but the legislation did not address
the high-skilled talent issue — the one issue many of us believe is paramount when it comes to

ensuring our economic competitiveness.
Now is the time to act.

Every year, arbitrary immigration caps force approximately one-third of the 50,000 foreign-born
STEM graduates from our universities to leave the country. After earning a Masters or PhD from
universities such as Stanford, Carnegie Mellon, and MIT, these talented men and woman move
to competitor nations and launch businesses abroad that compete with our workers here at

home. If our military had a similar policy we would train soldiers, sailors, and pilots at West
Point, the Naval Academy, and the Air Force Academy with world-class battlefield skills, only
to send them away to join the militaries of foreign nations. This is part of the reason why in ‘
Silicon Valley over the past seven years the percentage of immigrant-founded startups has
dropped from 52.4 percent to 43.9 percent.’

A few months ago I was having breakfast with a group of young entrepreneurs in Chapel Hill,
North Carolina when I met Deepak, a young, up-and-coming star in the Research Triangle's
entrepreneurial ecosystem. Deepak was working to grow his health-care startup, create jobs, and
enable people from around the world to live healthier lives by personalizing the delivery of
health and wellness advice. Deepak was born in India, has a PhD in genetics from the University
of North Carolina, and his startup has achieved 40 percent month-over-month growth. Yet his

green card status remains uncertain and as a result Deepak is having a difficult time convincing

* Wadhwa, Vivek; Saxenian, AnnaLee; Siciliano, Daniel F; “America’s New Immigrant Entrepreneurs: Then and
Now” (2012). Available at
http://www kauffman.org/uploadedFiles/Then_and now_americas_new_immigrant_entrepreneurs.pdf
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investors to fund his expansion. Deepak is ready to hire more employees in Raleigh. Instead he

waits.

There are thousands of these stories across the country. But it’s not just about the

competitiveness of our startup economy. Facebook almost relocated a key project, and numerous
employees, offshore until it finally obtained a late H-1B visa for a Stanford graduate from Spain.
Google, along with other large firms, has been forced to relocate part of its operations abroad due

to the challenges of getting work visas and green cards.®

Meanwhile, as we grow complacent in the global battle for talent, our competitors are picking up

their game.

China has dedicated resources toward increasing its talent pool of skilled workers to 180 million
in the coming years. The Chinese launched the "1000 Talents Program" to attract talented
researchers back to the country.” Australia skips the temporary work-visa step altogether and
provides fast-track permanent residency to high-skilled workers and their spouses even before
they relocate. In fact, Australia grants nearly as many employment-based green cards as the
United States, despite having an economy 14 times smaller.® Canada took action just a few
weeks ago when its Citizenship and Immigration office announced a new startup visa program
that grants permanent residency to foreign-born innovators who receive backing from Canadian
investors. Jason Kenney, the Citizenship and Immigration Minister of Canada, told one

newspaper that he plans:

"...to go down to Silicon Valley with some of the industry associations here and fly the

Canadian flag and say to those bright young prospective immigrants, some of whom are

¢ Gruenwald, Juliana, “Progress on Immigration, Education Key to Reviving Jobs, Tech Leaders Say,;’ National

Journal (2011). Available at hitp://www.nationaljournal.com/tech/progress-on-immigration-education-key-to-
reviving-jobs-tech-leaders-say-20110802

7 Thousand Talents Program. Available at http://www.szdo.cuhk.edu.hk/en-GB/research-funding/national-
funding/1000-talents-plan

® Dalmia, Shikha, “Canada Shows How U.S. States Can Fix Immigration,” Bloomberg (2012). Available at
hrtp:www, bloomberg. convnews/201 2- | 1-28/canada-shows-how-u-s-states-can-fix-immigration. html
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going to create massively successful companies in their lifetime, that they can come to
Canada through this program and they can get permanent residency here, and have the

certainty that this represents and start their businesses in Canada.”

From Singapore to Germany to India, countries around the world are making it easier and more
attractive for talented foreigners to settle and contribute. What was once the secret sauce of our
economic advantage — a strong entrepreneurial economy that rewards risk, disruption and
innovation — is being replicated aggressively around the world. A few decades ago we lost
ground in the manufacturing sector when we failed to respond aggressively to global

competition. We cannot afford to do the same when it comes to the entrepreneurial sector.,

The good news is that Democrats and Republicans in Congress and the White House agree that
we need to take action. Numerous bipartisan, high-skilled immigration proposals have been teed
up in recent months that contain smart reforms aimed at righting this policy. A combination of
these reforms should make up a core component of a comprehensive immigration package. The
Startup Act permits entrepreneurs and STEM graduates t6 stay and set up businesses. The I-
Squared Act increases the amount of available green cards and removes the per-country cap for
employment-based visas. The Startup Visa Act allows foreign entrepreneurs to move to the
United States so long as they have financial backing from American investors. The SMART Jobs
Act slows the STEM “brain drain™ by adding a new non-immigrant F-4 visa for students
pursuing masters or doctorate degrees and puts them on a path to legal, permanent residency.
Two more bills introduce in the House last fall would award green cards to top f(;reign-born
STEM graduates and entrepreneurs. And Chairman Leahy has introduced additional immigration
proposals that merit serious consideration as part of comprehensive immigration reform,

including a compelling idea based on the EB-3 program working in his home state of Vermont.

President Obama has called for stapling green cards to the diplomas of American-educated

immigrants with STEM degrees, and in the Senate the bipartisan "Gang of Eight" agreed on a

? Dobby, Christine, “Startup sza Program To Launch April 1 With Pamcxpatmn of CVCA and NACO,” Financial
Post (2013). Available at http.; . rogram-to-launch-april-1-

with-participation-of-cvea-and-naco/
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framework to admit the skilled workers necessary for a competitive economy. From the White
House plan, to the numerous aforementioned high-skilled legislative proposals, to additional
bills, there are smart ideas on the table. While some increase the number of green cards or the
number of H-1B visas, others create new entrepreneurial visas, remove the per-country cap for
employment-based visas, add a new non-immigrant F-4 visa, or build on successful programs
that lure investment and talent to the United States, all of the proposal's together make it easier to
recruit and retain innovators, founders, and job-creators. Whether a person starts as a student, an
employee in a large corporation, or as a partner of a U.S. enterprise abroad, we should enact
measures that enable talented entrepreneurs to start businesses and innovate here in the United
States. I defer to the men and women on Capitol Hill and at the White House to determine which
of these specific provisions make up the final plan, but I am confident we are close to meaningful

high-skilled immigration reform.

While my main focus is on talent, I also believe we need to work together to create a dignified
path to citizenship for the 11 million undocumented workers currently in the country, strengthen
border security, and crack down on employers who knowingly hire illegal workers. The fegal,
social, and moral imperatives of comprehensive immigration reform speak to our character as a
nation. This is an emotional issue. It is a vexing issue. Families are split apart by our immigration
laws. Young people who love this country are forced to leave. I do not envy the difficult choices
you all face. But I believe that the smart and responsible couréc is passing one comprehensive
bill that deals once and for all with these issues. This is the right thing to do, but also the smart
thing to do. Sensible immigration policies will ensure America remains a beacon of hope and

opportunity.

A few months ago I stood next to Republican Majority Leader Eric Cantor and President Obama
in the Rose Garden after they joined fogethcr to pass the JOBS Act on behalf of our nation’s
entrepreneurs. Pundits said it would never happen, particularly given it was an election year. But
it did. Bipartisan progress is possible during moments in Washington when diverse groups of
citizens call for action. In recent months, a broad coalition of religious leaders, law enforcement,
labor, big businesses, and entrepreneurs have come together to press our elected leaders to pass

comprehensive immigration reform. This is the moment.
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History teaches us that the most open and inclusive societies tend to be the most successful:
Spain in the early 1400s pioneering navigation and global trade; Italy in the 1500s advancing
science and learning. But no country has benefited more from immigration than the United
States. We began as a startup founded by immigrant settlers who left a difficult situation to build
a better life. What distinguishes us is that we have always been a magnet for risk-taking men and
women from across the world hoping to start businesses, innovate, and contribute. That is part of
our DNA. 1t is why in the 20 century we created more wealth, opportunity, and economic

growth than any other nation.

‘But that advantage is slipping away. As the economies of developing countries mature rapidly it
is no longer the easy choice to settle in the United States. There are now increasingly attractive
opportunities abroad. We must improve the environment for entrepreneurship to thrive. Now is
the time to work together and pass comprehensive reform that fixes our high-skilled immigration

system,

Mr. Chairman and members of the Committee, thank you for your time.
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The resuits from the most recent morale survey for Federal agencies were released in December
2012. ICE dropped in the rankings to 279 out of 291 Federal agencies surveyed leaving only 12 agencies
that ranked lower in employee morale and job satisfaction than ICE. By comparison, the U.S. Marshals
Service was ranked 82 in the survey, and the FBi ranked 107. The ICE employee moraie survey included

ICE managers as well as officers, agents and administrative personnel.

As agency morale falls each year, each year ICE leadership finds new excuses to justify the low
morate, never taking responsibility and never making reasonable efforts to identify and address
causative issues. This, even after the tragic shooting in a Los Angeles ICE office last year, in which an ICE

Agent shot his own supervisor and was himself shot and killed by another ICE employee.

To prevent incidents like the one in Los Angeles, ICE must begin efforts to address problems
within the agency. While both internal and external factors contribute to the morale problems within
ICE, proper leadership from ICE headquarters could make sweeping and effective changes throughout
the agency. Itis the responsibility of ICE leadership to maintain the highest possibie morale within the
agency regardless of the situation and regardiess of the factors involved; whether it is addressing gross
mismanagement and overall corruption within the agency, or addressing the impact of internai or

external politics.

While ICE employees are frequently demonized by special interest groups and media outlets, it
should be known that many ICE employees are themselves the sons and daughters of immigrants, or
grandsons and granddaughters of immigrants; or are married to immigrants, or are the proud parents of
adapted babies born outside the U.S. For many of our officers and agents, English was not their first
language, or they grew up in bilingual household. ICE employees represent the full spectrum of races
and religions that make up our great country. They are moms and dads, public servants, and many are

veterans of the United States Armed Forces. ICE agents are not monsters as some would portray them.
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However, ICE agents do believe in law enforcement and the rule of law. Most Americans going
about their daily lives believe that ICE agents and officers are permitted to enforce the laws of the

United States. However, ICE agents and officers would teli America a much different story.

The day-to-day duties of ICE agents and officers often seem in conflict with the iaw as iCE
officers are prohibited from enforcing many laws enacted by Congress; laws they took an oath to
enforce. ICE is now guided in large part by the influences of powerful special interest groups that
advocate on behalf of iflegal aliens. These influences have in large part eroded the order, stability and
effectiveness of the agency, creating confusion among all ICE employees. For the last four years it has
been a rolier coaster for ICE officers with regard to who they can or cannot arrest, and which Federal
laws they will be permitted to enforce. Most of these directives restricting enforcement are given only

verbally to prevent written evidence from reaching the public.

Most Americans would be surprised to know that immigration agents are regularly prohibited
frorﬁ enforcing the two most fundamental sections of United States immigration law. According to ICE
policy, in most cases immigration agents can no longer arrest persons solely for entering the United
States illegally. Additionally, in most cases immigration agents cannot arrest persons solely because
they have entered the United States with a visa and then overstayed that visa and failed to return to
their country. Essentially, only individuals charged or convicted of very serious criminal offenses by
other law enforcement agencies may be arrested or charged by ICE agents and officers for illegal entry

or overstay.

In fact, under current policy individuals ifiegally in the United States must now be convicted of 3
or more criminal misdemeanors before ICE agents are permitted to charge or arrest the illegal alien for
ilegal entry or overstaying a visa, unless the misdemeanors involve the most serious types of offenses

such as assault, sexual abuse or drug trafficking. With regard to traffic violatians, other than DU) and



108

fleeing the scene of an accident, ICE agents are also prohibited from making an immigration arrest of

illegal aliens who have muitiple convictions for traffic related misdemeanors.

Thus far, iICE’s new arrest methodology of prohibiting the arrest of illegal aliens convicted of
certain unspecified misdemeanors has simply created more confusion among those tasked with
enforcing immigration law. During conversations with iCE officers, agents and prasecuting attorneys,
none were able to identify the criminal misdemeanor offenses that iCE leadership has identified as
“insignificant.” important to note, no training or list of “insignificant” misdemeanor affenses was ever

provided to iCE employees.

DACA, or Deferred Action for Childhood Arrivals, which prevents the deportation of many aliens
brought to the U.S. as children, is for the most part applied by ICE immigration agents to adults held in
state correctional facilities and jails pending criminal charges. News has spread quickly through iflegal
alien populations within jails and communities that immigration agents have been instructed by the
agency not to investigate illegal aliens who claim protections from immigration arrest under DACA. ICE
immigration agents have been instructed to accept the illegal alien’s claim as to whether he or she
graduated or is attending high school or coliege or otherwise qualifies under DACA. lllegal aliens are not
required to provide officers with any type of proof such as a diploma or transcripts to prove that they
qualify before being released. Even though the immigration officer generally has no proof that the afien
qualifies under DACA, officers may not arrest these aliens unless a qualifying criminal conviction or other
disqualifier exists. As one immigration agent stated last week, “every person we encounter in the jails

now claims to qualify under DACA.”

With all of the restrictions placed on ICE immigration agents in enforcing the U.S. immigration
faws, it is also important to understand the broader law enforcement practices of the Agency and the

associated impact on immigration enforcement. With approximately 20,000 employees at ICE,
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approximately 5,000 officers and agents handle the majority of immigration work within the agency, to
include the arrests, case processing, detention, and removal of approximately 400,000 aliens each year.
Within this group of 5,000 officers, two separate officer positions exist. While all officers have exactly
the same training, the two officer positions have different arrest authorities, one position with a more
limited arrest authority than the other. For obvious reasons, this antiquated separation of arrest
authorities among officers is unnecessary, especially as no additional training is necessary, and clearly
prevents the best use of the limited resources available for immigration enforcement. Requests for ICE
Director John Morton to issue a memorandum providing fuil arrest authority to ali officers as a force
muitiplier within the agency have been refused by the Director without explanation. As the
Administration states publicly that it is pushing for stronger enforcement and optimal utilization of

limited enforcement resources, these actions appear to indicate otherwise.

Aiso important for to understand, pressures from special interest groups have resuited in the
majority of iCE agents and officers being prohibited from making street arrests. Most officers are only
allowed to work inside of jails hidden from public view, and may only arrest certain individuals who have
already been arrested by police departments and other Federal agencies. As a general rule, if ICE agents
or officers are on duty in a public place and witness a violation of immigration law, they are prohibited

from making arrests and from asking questions under threat of disciplinary action.

Several hundred officers and agents assigned to special teams across the nation do have a
limited ability on a day-to-day basis to make public arrests outside of jails. For the most part, these
officers and agents are restricted to arresting specific targets only after each case goes through a

lengthy authorization process that must eventually be approved by a supervisor in writing.

As stated previously, new ICE arrest policies clearly appear to conflict with not only the law but

also with the legal training provided new officers and agents in the academy and on the job at their



110

offices in the field. Years of training and experience are not easily undone, especially as ICE refuses to
provide training to officers regarding its new enforcement policies. As a result, officers are confused
and unsure about the new policies, and often find themselves facing disciplinary action for following the
law and their academy training instead of the confusing and highly misunderstood and ever changing

new policies.

In Sait Lake City, Utah three ICE agents witnessed an individual admit in open court to a Federal
Immigration Judge that he was in the United States illegally. ICE agents waited until the alien feft the
hearing and then politely asked him to accompany them, never using handcuffs in the course of the
arrest. An immigration attorney and activist called the ICE Field Office Director in Salt Lake City verbally
complaining that ICE officers had arrested an illegal alien. The ICE Field Office Director responded by
ordering that all charges against the illegal afien be dropped and that the alien be released immediately.
While the ICE Director ordered the immigration violator be set free, the Director also ordered that all

three ICE agents be placed under investigation for no other reason than arresting an illegal alien.

in Dover, Delaware, ICE agents conducted surveillance of a vehicle registered to an ICE criminal
fugitive. When a man attempted to enter the vehicle and depart, ICE agents discovered that while ﬁot
their arrest target, the man was an illegal alien with multiple convictions for driving without a license.
Still without a license and attempting to drive, ICE agents considered the man a threat te public safety
and arrested him. ICE supervisors ordered that the illegal alien be released without charges. When one
agent attempted to bring immigration charges against the alien as the law and his oath requires, the
agent’s managers released the illegal alien and instead brought formal charges against the agent
proposing the agent be suspended for 3 days. If the suspension was sustained, a second “offense” by
the agent would likely result in the agent losing his job. The officer has been an immigration agent for

18 years and is a 5 year military veteran.



111

in El Paso, TX, ICE agents arrested an illegal alien at a local jail who was arrested by sheriff's

deputies earlier that same morning and charged with assault causing bodily injury to a family member
and interfering with a person attempting to make an emergency phone call for assistance. When ICE
agents attempted to transport the 245 Ibs subject he resisted and attempted escape, injuring one agent
before being taken back into custody. When agents returned to their office in El Paso they were ordered
by ICE managers to release the alien as a “Dreamer.” ICE managers did not question the criminal alien
and conducted no investigation to ensure that charges for assauiting an officer were not warranted.
Instead ICE managers ordered that the illegal alien immediately be released without investigation in
accordance with the President’s new immigration policies, reportedly stating to empioyees that “ICE’s

mission now is to identify aliens and release them.”

With regard to assaults in general, assaults against ICE officers and agents continue to rise as ICE
arrestees become increasing more violent and criminal in nature. Of the approximately 400,000 aliens
removed by ICE each year, over 90% come from jails and prisons according to agency officials at ICE
Headguarters. However, unlike almost every state and Federal law enforcement agency in the nation,
ICE agents and officers are prohibited from carrying life saving protective equipment such as tasers. ICE
will not approve this equipment for its agents and officers for political reasons. Death or serious injury
to ICE officers and agents appears more acceptable to ICE, DHS and Administration leadership, than the-
public complaints that would be lodged by special interest groups representing illegal aliens. While
unthinkable for most American’s that the Federal government would approve the use of tasers on
criminals who are U.S citizens, but deny tasers to law enforcement officers who arrest criminal aliens, it
appears to be the case. As we have reported in the past, ICE, DKS and the Administration work
exclusively with special interest groups to establish security and arrest protocols throughout the agency

while excluding input from employees and operational managers in the field. As a result, many special
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considerations exist exclusively for criminal aliens in ICE custody compromising operations and costing

the agency millions each year.

In closing, while deeply concerned by the actions of our agency, as well as the current state anc
future of immigration enforcement, we are optimistic and confident that all of these matters can be
successfully resolved with the assistance of members of Congress. Please do not hesitate to contact us

at any time with any request as we are always ready and willing to assist you.
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Chairman Leahy and Ranking Member Grassley, I thank you for holding this hearing on
immigration reform, and I appreciate the opportunity to appear before the Committee today.

I come before you today in several capacities. I am the President and CEO of the National
Council of La Raza (NCLR), the largest national Hispanic civil rights and advocacy organization
in the United States, an American institution recognized in the book Forces for Good as one of
the best nonprofits in the nation. We represent some 300 Affiliates—local, community-based
organizations in 41 states, the District of Columbia, and Puerto Rico—that provide education,
health, housing, workforce development, and other services to millions of Americans and
immigrants annually.

Like our country, NCLR has a long legacy of engaging in immigration, evidenced through our
work in the Hispanic community and in Washington, DC. Some of our Affiliates began as
settlement houses that helped immigrants from Europe adjust to American society at the turn of
the 20th century. Others are the modern-day spiritual descendants of the settlement house
movement, teaching English, providing health care, promoting financial literacy, and otherwise
casing the integration.of immigrants into the mainstream. We support and complement the work
of our Affiliates in communities by advocating for public policies here in Washington, and
increasingly at the state level.

NCLR contributed to shaping the Immigration Reform and Control Act of 1986, the Immigration
Act of 1990 to preserve family-based immigration, and the Nicaraguan Adjustment and Central
American Relief Act NACARA), and we led four successful efforts to restore safety net systems
that promote immigrant integration. We have worked with Presidents Reagan, Bush Sr., Clinton,
and Bush Jr. to achieve the best results possible for our community and for the country. We
know that working with both parties is the only way to get things done, and we thank the
Congressional Hispanic Caucus for their leadership on this issue, as well as the bipartisan group
of senators working on immigration reform legislation in this chamber.

I am also the proud daughter of parents who emigrated from Mexico. My father worked in a
steel mill and my mother looked after us and other neighborhood children to help make ends
meet. They worked hard to provide for our family in Kansas. My parents stressed the
importance of education, and thanks to the values that they instilled in us, two of my siblings are
federal judges, another is a Harvard Law School graduate in private practice who is also deeply
engaged in philanthropy, and I had the opportunity to work in both Congress and the White
House.

At the outset, I want to join the growing consensus that Congress has a unique, historic
opportunity to pass immigration reform this year. Not only does fixing our broken immigration
system benefit immigrants themselves, but it is in the interest of our country. Immigration to the
United States should be orderly and legal, promote economic growth, sustain our families, and
be implemented in a way that is consistent with our nation’s values. That is why we need
immigration reform that (1) restores the rule of law by creating a path to legalization and a
roadmap to citizenship for the 11 million aspiring Americans, as well as smart enforcement that
improves safety, supports legal immigration channels, and prevents discrimination; (2) preserves
the rule of law by creating workable legal immigration channels that uphold the principle of
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family unity, strengthen our economy, and protect workers’ rights; and (3) strengthens the fabric
of our society by adopting proactive measures that advance the successful integration of new
immigrants.

As the recent election clearly demonstrated, the issue of immigration is a galvanizing one for the
nation’s Hispanic community. There is a precious opportunity to address it humanely and
responsibly. The toxicity in this debate has affected us deeply, regardless of immigration status,
and we see getting this debate on the right course as a matter of fundamental respect for the
presence and role of Latinos in the U.S. Latino voters generated the game-changing moment for
immigration last November, creating an opening to finally achieve the solution our country longs
for. And our role is growing. An average of 878,000 Latino citizens will turn 18 each year
between 2011 and 2028. Our community is engaged and watching this debate closely.

Immigration Enforcement

The need for policy solutions is urgent because of the effects our failed system has on our
economy and on our communities. But I must note that the failure to enact immigration reform
has not meant inaction on immigration enforcement over the past two decades. In fact, by nearly
every standard, more is being done than ever before to enforce immigration laws. Mcasured in
terms of dollars, not only are we spending more on immigration enforcement than at any time in
history, but the federal government today spends more on enforcing immigration laws than on all
other categories of law enforcement combincd.

Measured in qualitative terms, never before has our country used a broader array of enforcement
strategies than we do today. Through congressional appropriations and the passage of legislation
like the Secure Fence Act and the Southwest Border Security Bill, the federal government has
certainly enactcd an enforcement-first policy. We have seen more personnel, morc technology,
more fencing, and more money put into border security, along with new and expanded initiatives
like Operation Streamline, which criminally prosecutes all undocumented border crossers and
has overwhelmed our court system and wasted precious judicial resources. Throughout the
interior, enforcement has increased through programs like Secure Communities and 287(g)
agreements. At the worksite, E-Verify has been expanded, and the incidence of I-9 audits is at
unprecedented levels. And a number of states have enacted their own immigration enforcement
measures.

Measured by results, detention and prosecutions of immigration law violators, as well as
deportations, are at all-time highs. Perhaps for the first time since we acquired much of the
American Southwest in the late 1840s, net migration from Mexico is now zero—or less—
according to the best available research.

Reasonable people can disagree about how much enforcement is enough. Even though the
Government Accountability Office (GAO) has testified before Congress that prevention of every
single unauthorized border erossing would be unreasonable, for some people no amount of
enforcement will ever be enough. One cannot help but note that this is not the standard that we
apply in any other area of law enforcement.
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All I can say is that from the perspective of the Latino community, current levels of immigration
enforcement are already intolerable, because virtually all of us are affected. The way in which
these policies are being carried out is destroying the fabric of immigrant communities across the
nation. And the magnitude of that devastation goes beyond immigrant communities, as the lives
and fate of immigrants are fundamentally interwoven with those of citizens, particularly in
considering the treatment of those who are deemed to be immigrants. That intertwined fate is
evident in the Latino community, and it is the reason why immigration has become such a
galvanizing issue with this electorate. Many U.S. citizens and lawful permanent residents have
been stopped, detained, arrested, and even mistakenly deported as a result of federal and state
immigration law enforcement. Hundreds of thousands of U.S. citizens and lawful permanent
residents have been separated from family members. For example, between July 1, 2010 and
September 31, 2012, the Department of Homeland Security (DHS) deported 204,810 parents of
U.S. citizens. Indeed, our nation’s very commitment to equal justice under the law is imperiled
at current levels of immigration enforcement.

Despite all this enforcement, despite almost half a million people being deported every year,
despite several years of high unemployment and slow economic growth in sectors where
immigrant labor had been plentiful, 11 million people are not leaving. The notion that we would
deport 11 million people is an ugly nightmare, and the notion that they will lcave on their own is
a policy fantasy. So with that reality in mind, what would we have our country do?

Legalization and Roadmap to Citizenship

As this Committee is aware, numerous independent commissions have called for an earned
legalization program with a roadmap to citizenship.! It is easy to understand why. No healthy
society can tolerate the existence of a subclass of people outside the scope and protection of the
law. Those living in the shadows are easily exploited by employers, thus lowering the wages and
labor standards for all workers and undercutting businesses that play by the rules. They are
afraid to report crimes that they may experience or witness, undermining public safety.

The continuation of a situation where we collectively nod and wink because our society benefits
from their labor is unacceptable. When our laws don’t reflect reality, reality will win every time.

That is why if we are to restore the rule of law, the single most essential element of immigration
reform is an earned legalization program with a clear, achievable roadmap to citizenship—not
because enforcement is unimportant, but because enforcement is all we have done thus far, and
restoring the rule of law requircs both elements. Most undocumented immigrants are long-term
U.S. residents; they work hard, pay taxes, and otherwise abide by our laws. They provide for
U.S. citizen spouses and children; they are our fellow churchgoers and children’s playmates.
Some of them came to this country as children, and this is the only country they know and
consider home. Their lives are inextricably linked with ours.

! Such commissions include the Independent Task Force on Immigration and America’s Future, co-chaired by
Spencer Abraham and Lee Hamilton, and the Council on Foreign Relations Independent Task Force, co-chaired by
Jeb Bush and Thomas McLarty.
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In addition, numerous studies show that legalization and citizenship would have positive benefits
for the economy overall, and for all workers, not just for those legalized.

The interests of our country arc best served by allowing these long-term residents to come
forward, pass a background check, pay taxes, learn English, and earn the ability to apply for
citizenship just like cvery other group of immigrants before them. An immigration bill must not
create a permanent subclass of workers who are expected to support the rest of us in our pursuit
of the American Dream without having access to it themselves. The U.S. has been successful as
a nation of immigrants becausc we allow and encourage those who come to our shores to fully
participate in American lifc. By encouraging citizenship and civic participation, we strengthen
immigrants’ connection to the nation and strengthen our common social bonds,

It is important to notc that thc American public puts a special premium on citizenship, because to
the American people citizenship signifies fully embracing our country and accepting the contract
that all of our ancestors at some point made: to be fully American. Poll after poll has shown that
a majority of Americans support an earned legalization with a roadmap to citizenship as an
essential component of immigration reform. A bipartisan poll released in January showed that
80% of voters favor a full package of immigration reforms, including a roadmap to citizenship,
followed by a Gallup poll showing that more than seven in ten voters would support a roadmap
to citizenship,” The American people want to see immigrants all in—not partially in, not in a
special status, but in the same boat as everyone else.

I can tell you with absolute conviction that the Latino community, three-quarters of whom are
United States citizens, will not look kindly at immigration legislation that condemns pcople to
second-class status. The community desires real reform, with a clear, direct roadmap to
citizenship. We understand that there will be questions about how long the process should take
and what specific requirements need to be met. Those are legitimate items for debate.

But if the process is not real—if the requirements are designed to impede people from fulfilling
them, or if so many barriers are put in the way that many participants can’t overcome them, or
the roadmap depends on markers that can be arbitrarily moved or delayed midstream—then the
Latino community, and I believe most Americans, will not consider the program legitimate.

Legal Immigration

While the focus of this testimony is on legalization and a roadmap to citizenship as the
centerpiece of immigration reform, there are obviously other provisions of immigration reform
legislation that are important as well. Tmproving our legal immigration system is the surest way
to preserve the rule of law once we have restored it.

* See the January 2013 Hart Research Associates/Public Opinion Strategies Poll at

hitp:/fwww sein.ore/immigration/Innigration%20Toplines%20Public%20Release pdf and the February 2013
Gallup poll at http://ww 1l /poll/160307/americans-widely-support-immigration-reform-proposals.aspx.
For more polling, see hitp://americasvoiceonline.org/polis/poll-after-poll-american-public-wants-immigration-

reform-with-citizenship.

HATIONAL COUNTIL DY
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Family unity has always been the cornerstone of our immigration system. We must address the
unnecessary separation of families who are kept apart by extraordinarily long wait times for
certain family visas, including the families of binational and same-sex couples. Millions of close
family members of U.S. citizens and permanent residents are stuck waiting outside the U.S. for
visas to become available; many wait for more than two decades. These close relatives are able
to make vital contributions to the U.S. economy as productive workers and entrepreneurs.
Keeping families together and strong is a core principle; it promotes the economic stability of
immigrants and their integration into our country, and we must continue our historic commitment
to this idea.

Immigration reform must also provide a way for immigrant workers to enter the U.S. through
safc and legal channels in order to meet legitimate workforce needs across sectors of our
cconomy. We are confident that immigration reform can establish a system that keeps the
United States on the leading edge of the global economy and preserves the values of family
unity. ‘'We believe that a process which responds to U.S. labor needs in a regulated, orderly
fashion—while breaking precedent by providing for full labor rights and protections—is better
equipped to break the cycle created by previous immigration reforms, which have tightened
enforcement but failed to establish cffective legal avenues that respond to the needs of our
economy and protect the American workforce. In short, NCLR believes that such a program,
properly constructed, with the opportunity for workers to eventually pursue legal permanent
residency and then citizenship, is the best way to prevent the nation from having another debate
in the future about legalizing yet another group of workers who live and work unlawfully in the
U.S. Let’s be clear—wc have an undocumented population not because there was a legalization
program in the *80s, but because our legal immigration system is not keeping pace with our
economy and our family values.

Our legal immigration system must reflect our future and take into account our country’s and
workers’ needs, from the fields all the way to Silicon Valley. A balance is needed where
employers are able to recruit the talent we need today, and contribute to a new funding stream
that ensures our children have the skills they need for the high-paying jobs of tomorrow.
Similarly, as important contributors to our economy, farmworkers, now and in the future, should
be given true economic freedom to find agricultural jobs and improve their conditions; and an
opportunity to earn immigration status and citizenship. And no matter what industry, future
worker programs must be designed to prevent the systematic abuse we have too often seen.

Just as we need to ensurc that our future legal immigration system protects workers’ rights, we
should take this opportunity to strengthen labor law cnforcement and eliminate the economic
incentives for unscrupulous employers to hire unauthorized workers. Although there is
widespread agreement that employment is the principal magnet for unauthorized migration, it’s
curious that few are calling for the kind of buildup in our labor law enforcement infrastructure
that we’ve seen in immigration law enforcement.

Immigrant Integration

Finally, we need to do more to achieve the successful integration of immigrants into American
society. Americans hold this in high regard and want to see immigrants pledge allegiance to our

L7 Lt RAzA
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country. And immigrants want to learn English and make greater contributions to the nation—1I
know it, because my organization and our hundreds of Affiliates help immigrants on this journey
every day of the week. We need to strengthen that process, not undermine or ignore it.

At the turn of the 20th century, the integration of immigrants was accclerated by both the public
and private sectors. Government, by establishing universal public education and creating the
adult education system, established strong policy structures that helped everyone, including
immigrants, acquire the skills they nceded to work in a rapidly industrializing cconomy. And the
private sector, through the creation of settlement houses, civic organizations like the Knights of
Columbus, and the seeding of what eventually became the modern public library system, stepped
in to ease immigrants’ transition to our society. We nced a 21st-century strategy to promote the
integration of immigrants into the cconomic and social mainstream, and we should start by
building new mechanisms to achieve this through immigration reform.

Conclusion

All of us in this room know the magic of the American Dream. Virtually all of us are the
descendants of people who came to this country with nothing but a burning desire to provide a
better life for their children. We now have the power to make this dream a reality for millions of
fellow human beings who are ready to earn that opportunity. Some of them picked, processed,
prepared, or served the food we will eat tonight. Others arc, at this moment, caring for our
children, our parents, or our grandparents. And yes, many are ready to help support our
technology, math, and engincering needs.

They may be our neighbors, our fellow churchgoers, and, for many of us, our family members.
Now is the time to help them become our fellow citizens, our fellow Americans, by passing
comprehensive immigration reform. You have a great deal of power to help these familics. And
in so doing, you will be helping our economy and our nation.
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Statement Of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
Hearing On “Comprehensive Immigration Reform”
February 13, 2013

President Obama should be commended for making Comprehensive Immigration Reform a top
priority. He followed his speech in Nevada last month with strong comments in his State of the
Union speech last night. [ agree with his call for real reforms that will not only address our
undocumented population, but will improve legal immigration by reducing the bureaucracy and
delays that hinder our job creators and strain families. His recommendations for how to tackle
one of our Nation’s most pressing problems are thoughtful, realistic, and inclusive. 1am
particularly pleased to see that the President’s proposal includes better access to visas for victims
of domestie and sexual violence, improved laws for refugees and asylum seekers, and the
assurance that every family receives equal treatment under the law. The President’s leadership,
the commitment of Majority Leader Reid, and the recent work of Senators are encouraging.

[ look forward to seeing principles turned into legislation. Most importantly, comprehensive
immigration reform must include a fair and straightforward path to citizenship for those
“dreamers” and families who have made the United States their home -- the estimated 11 million
undocumented people in the United States. 1 am troubled by any proposal that contains false
promises in which citizenship is always over the next mountain. 1 want the pathway to be clear
and the goal of citizenship attainable. It cannot be rigged by some illusive precondition. We
should treat people fairly, and not have their fate determined by matters beyond their control, nor
by the judgments.of those who have been among the most resistant to enacting rational
legislation.

This President and Secretary Napolitano have done more in the administration’s first four years
to enforce immigration laws and strengthen border security than in the previous administration’s
entire eight years. A Democratically-controlled Senate passed a $600 million border security
supplemental in 2010. Yet, despite all our efforts and all our progress, there are still some stuck
in the past who are repeating the demands of “enforcement first.” 1 fear they mean “enforcement
only.” To them I say that you have stalled immigration reform for too long. We have effectively
done enforcement first and enforcement only. It is time to proceed to comprehensive action to
finally bring families out of the shadows.

The President is right: now is the time. And in my view it is time to pass a good bill, a fair bill,
a comprehensive bill. Twant this Committee to complete work on such a bill over the next few
months. Too many have been waiting too fong for fairness.

At least since 2005, during the second term of the last Republican President, there has been
broad acknowledgement that our immigration system is in dire need of improvement and reform.
The Senate passed a bill in 2006, but it was thwarted by the Republican House. Again, in 2007,
under the leadership of Senator Kennedy, we tried to work with President Bush to advance broad
reforms. By then, almost all Senate Republicans had abandoned the effort and opted to become
part of the enforcement-only crowd. I supported President Bush in his efforts then; I support
President Obama’s efforts now.
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I hope that we will honor those who contributed so much to building this country after coming
from distant lands in search of freedom and opportunity. Few topics are more fundamental to
who and what we are as a Nation than immigration. Immigration throughout our history has
been an ongoing source of renewal of our spirit, our creativity and our economic strength. From
the young students brought to this country by their parents seeking a better life, to the
hardworking men and women who play vital roles supporting our farmers, innovating for our
technology companies, or creating businesses of their own, our Nation continues to benefit from
immigrants. We need to uphold the fundamental values of family, hard work, and fairness.

We all share in the benefits that immigration brings to our states, communities and businesses,
and we will all share in an immigration system designed for the 21% Century. Immigration
helped build our Nation and enriches our society and economy. In Vermont, immigration has
promoted cultural richness through refugee resettlement and student exchange, economic
development through the EB-5 Regional Center program, and tourism and trade with our friends
in Canada. Foreign agricultural workers support Vermont’s farmers and growers, many of
whom have become a part of farm families that are woven into the fabric of Vermont’s
agricultural community.

The dysfunction in our system affects all of us. It affects the constituents of every Senator on
this Committee, including Vermonters. The unfair and harmful policy that prohibits dairy
farmers from obtaining agricultural workers through the H-2A visa program must be corrected.
This policy drives workers underground and hurts farmers who are working hard to produce the
food on which we all depend. It defies common sense and it is time we changed that.

We must also do better by gay and lesbian Americans who face discrimination in our
immigration law. Today, Senator Susan Collins and [ will introduce the Uniting American
Families Act. This legislation will end the needless discrimination so many Americans face in
our immigration system. Too many citizens, including Vermonters who I have come to know
personally and who want nothing more than to be with their loved ones, are denied this basic
human right. This policy serves no legitimate purpose and it is wrong.

Yet, I have heard some disparage fairness in our immigration law as a “social issue” that
threatens their narrow view of what immigration reform means. Well, to me, the fundamental
civil rights of American citizens are more than just a social issue. Any legislation that comes
before the Senate Judiciary Committee should recognize the rights of all Americans, including
gay and lesbian Americans who have just as much right to spousal immigration benefits as
anyone else.

We know that the President has a comprehensive proposal that he has deferred sending to us at
the request of Senators working to develop their own legislation. Our window of opportunity
will not stay open long. If we are going to act on this issue, we must do so without delay. I hope
today’s hearing helps to emphasize the urgency of the situation.

He##H
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Statement by Senator Chuck Grassley

Comprehensive Immigration Reform
February 13, 2013

“Immigration reform is a perilous minefield of emotionally charged issues. One cannot
but consider any such discussion as being about one’s own ancestors and in some cases, about
oneself. Further, it brings into question one’s image of America’s past, an assessment of
America’s present and, most difficult of all, the direction of America’s future. There is a general
consensus that reform is required, some clear restatement of where we stand. It is imperative
that the debate concerning such needed reform be conducted in an atmosphere of calm,
compassionate, and careful deliberations recognizing the difficulty of the question and the

earnestness of those who will speak to it.”

Those were the words of Chairman Alan K. Simpson on May 5, 1981, just as the
Congress was about to undertake an overhaul of our immigration system and put a legalization
program in place. His words are valuable and relevant today. While there may be differences of
opinion on how to enact real change and improve the system, my hope is that we can have a real
discussion on the merits and a civil discourse that will bring about true reform. At the end of the
day, we must do what is right for our country and for American citizens, and we must provide a

compassionate, fair and legal process for people who want to become a part of this great country.

Since I was elected to the Senate in 1980, 1 have served on this committee. I have seen
my share of immigration debates. I worked very hard from 1981 until 1986 to help form a
consensus, and I voted for the 1986 amnesty because I was led to believe it was a one-time
solution to our problem. I was wrong, and today we are forced to deal with the same problem

and the same arguments and the same ideas on how to improve the situation.

I applaud the movement by some members, including several on this committee, to work
towards an agreement. [’ve read the bipartisan framework for immigration reform that this
group has written. The one line that struck me is the last sentence in the preamble. It states,

“We will ensure that this is a successful permanent reform to our immigration system that
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will not need to be revisited.” That sentence is the most important part of that document, and

we must not lose sight of that goal.

We need to learn from our previous mistakes so that we truly don’t have to revisit the
problem. I hope this body is successful. To be successful, though, first and foremost, we need

enforcement of the laws on the books.

We need an administration that won’t turn a blind eye to sanctuary cities, and will take
stronger action against countries that refuse or delay in taking back their aliens. We need an

administration that will perform the constitutional duty of faithfully executing the laws.

We need a more secure border, We need an administration that will not fail to implement
a biometric entry and exit system to track foreign nationals, which was originally required by
Congress in 1996. We can’t reward people who do not abide by the terms of their visas or
overstay their welcome. We need double layer fencing and other technology along both the
northern and.southern borders, and we need to provide stiff penalties on those who attempt to do

harm to our agents who are on the front lines.

We need E-Verify to be used by every business in America to ensure they have a legal
workforce. We need to enhance this tool for employers. At the same time, we need to increase
penalties on employers who refuse to use it or continue to hire people here illegally. We need to

weaken the job magnet that draws people across the border.

We need legal immigration reform where we give high skilled and low skilled workers an
avenue to enter and remain here. We need to enhance the avenues already in place, and we need
to create new avenues where there’s a gap. We need to give employers the tools to have a legal
workforce, and incentivize them to hire documented and willing workers through legal channels.
We need to root out and prevent fraud and abuse in these visa programs so they are being used as

intended and not to the detriment of American workers.



124

We need to find common ground on how to deal with 12 million people here illegally. 1
do not think an easy path to citizenship is acceptable to the American people. Nor do I think it
will solve the problem so the issue doesn’t have to be revisited. An overnight legalization
program for millions of lawbreakers is a short term band-aid, not a long term solution. 1learned

that from our 1986 amnesty.

The Chairman and I discussed this issue and we both agree that any immigration bill
must go through regular order. A bill has a better chance of passage after going through a
thoughtful debate and amendment process — in this committee and on the floor. I appreciate that
the Chairman is holding the first hearing today, and I look forward to future hearings to dive

more into the details of the issue.

1 also welcome Secretary Napolitano today, and hope we’ll get a better understanding of
the President’s ideas. The President campaigned on immigraﬁon reform leading up to the 2008
election, but refused to lead on the issue. While it appears to be a priority in his second term, the
President’s plan, announced on January 29, falls short of the reforms needed and does very little
to ensure that enforcement will be taken seriously. The President’s plan is silent on future guest
workers when it’s clear we need a program that works and fills the temporary need of employers

who cannot find Americans able to do the jobs.

1 plan on asking Secretary Napolitano about this administration’s promise to be the most
transparent in history. I take my responsibility to do oversight seriously. So, it’s extremely
frustrating that the questions I have asked of this administration and this Secretary have gone
unanswered. It’s a slap in the face of the American people who also want — and deserve —

ahswers.

1 plan to ask the Secretary about why agents in New Jérsey were directed not to arrest a
sexual predator whom they knew had overstayed his visa and had sexually abused a minor on
several occasions. According to internal memos provided to the committee, Immigration and
Customs Enforcement officials in Newark planned to arrest Luis Abrahan Sanchez Zavaleta on

October 25, but delayed the arrest after learning it was likely to be a high profile case that would
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garner significant media and congressional interest. Zavaleta had pled guilty as a juvenile in
family court in New Jersey to sexual assault of an eight-year old boy, and police reports indicate
that similar abuse had occurred on a total of eight occasions. All Republicans on the Judiciary
Committee sent Secretary Napolitano a letter on December 19, 2012 and a follow-up letter on

January 7, 2013.

On February 4, 2013, two officials from Immigration and Customs Enforcement briefed
Committee staff but the Department has refused to make available before this hearing the official
with firsthand knowledge, raising questions about what the Department is trying to hide. Staffis
also still waiting for the department to provide requested documents and a full response to our

letters.

But, here’s what we know. Immigration and Customs Enforcement missed an
opportunity to arrest Sanchez Zavaleta in 2010. Then his arrest was again delayed in 2012, from
October 25 until December 6. Sanchez Zavaleta had a pending application for Deferred Action
for Childhood Arrivals, the President’s initiative to delay the deportations of up to 1.8 million
people in the United States. This application was later denied on December 4. According to the
ICE agents who briefed committee staff, Sanchez Zavaleta would have been eligible for DACA
and his juvenile delinquent adjudication would not be a bar to eligibility. That is a shocking
assertion: that U.S. Citizenship and Immigration Service would have the discretion to grant a
child rapist’s application to stay in the country. It is not clear why his DACA application was
denied, although there’s no doubt that it should have been. The Department has refused to
provide a copy of that application or any documents related to it since we began asking qucstions

nearly two months ago.

Today, Sanchez Zavaleta is free in the United States. After having served a few days in
detention, he was released on bond and is being monitored by an ankle bracelet. It is unknown if

Sanchez Zavaleta continues to work with youth as he did prior to being apprehended.

The Secretary must answer for the delay in arresting this sexual predator, and for

allowing him to be on the streets today.
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1 also plan to ask Secretary Napolitano about her lack of cooperation and transparency
with regard to the Deferred Action for Childhood Arrivals program. The Secretary, at the
President’s request, laid out a plan to provide en masse deferred action to certain people in the
United States. Following that announcement, I sent several letters to the administration about

how the program would be implemented. Our first letter to the President went unanswered.

Then Chairman of the House Judiciary Committee, Lamar Smith, and I posed several
questions, including: What steps would be taken to ensure that fraudulent documents are not
submitted in support of deferred action applications? In what circumstances will an individual
who is denied deferred action be placed in removal proceedings? What sort of confidentiality
protections will the administration give to applicants? What type of fraud detection mechanisms
will be used? How will background checks be conducted and which specific databases will be
used in this process? What information is provided to the intelligence community about
applicants? Are in-person interviews going to be required, as they are done for other visa
applicants? How will denials be processed, and why should adjudicators seck the permission of

headquarters only when they deny?

We asked the Secretary for a complete set of data, including: how many people apply, are
approved and denied; how many applications have fraud indicators or are denied on the basis of
fraud; how many applications are approved or denied in spite of or because of one’s criminal
history; how many DACA recipients who applied and received advanced parole; how many
DACA applicants requested, received or denied prosecutorial discretion; how many applications
have been received for individuals in removal proceedings; and how many persons who were

denied DACA have been put in removal proceedings.
At least five of our letters on DACA alone were ignored by the Secretary.
The Secretary has also failed to respond to me and the former Chairman of the House

Judiciary about countries that refuse or delay in taking back their aliens. In a letter dated June 1,

Chairman Smith and I asked the Secretary about aliens who are released in the United States due
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to the Zadvydas v. Davis decision that prohibits the government from detaining a foreign national
with removal orders for longer than 180 days. We asked if she would support a legislative fix to
authorize the Department to detain aliens beyond six months. We asked if the Secretary has or
would confer with the Secretary of State about using existing authority to discontinue granting
visas to nationals of countries that deny or delay in accepting their aliens. Our letter on this very

serious issue went ignored.

Finally, we have yet to receive responses posed by members of this committee after our
last hearing with Secretary Napolitano. She appeared before us on April 25,2012, As
customary, the Secretary is asked to respond to questions we pose in writing. She has ignored

them.

We are on the cusp of undertaking a massive reform of our immigration system. Yet,
getting answers to the most basic questions is impossible. This administration has refused to be
held accountable. I fear what will become of the President’s promise of transparency if and
when we do pass a bill. Enacting a bill is one part of the process; implementing a law we pass is

another. If we don’t have faith in this administration now, how can we trust in the future?

I look forward to hearing from the Secretary and our other esteemed witnesses.
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Senator Hirono Opening Statement

Hearing before the
Senate Committee on the Judiciary
On
“Comprehensive Immigration Reform”

Wednesday, February 13, 2013
Hart Senate Office Building, Room 216
9:30 AM
Thank you Chairman Leahy and Ranking Member Grassley for holding this important

hearing on comprehensive immigration reform, an issue about which I care deeply.

Immigration reform should be rooted in a set of guiding principles to ensure that our
immigration system addresses the critical needs of our economy, while maintaining the nearly

50-year tradition of bringing families together.

There is a huge backlog in our legal immigration system. These backlogs have prevented
Filipino Veterans of World War II, men who fought for our country, from reuniting with their

children for decades.

We now consider how to address the numerous problems in a large and complicated
system. To bring the millions of undocumented out of the shadows so that they can contribute to
our society fully. To reduce and eliminate the backlogs in family-based immigration. And to

reunite the Filipino veterans of World War II with their children.

1 know many of my colleagues have highlighted the importance of providing green cards
to STEM graduates of U.S. universities. I agree that we should not educate foreign students and
then send them away to work for foreign competitors of American companies. It only makes
sense to keep that talent here. However, we should not shift the purpose of immigration to the
United States away from a family focus towards an employment focus. In advocating for more
employment-based immigration we should not get tunnel vision and forget the human element of
immigration. We should be looking to expand the opportunities for families to be reunited and

kept together - and this should include LGBT families.

Page 1 of 2
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The needs of employers are important in this debate. But I believe that family-based
immigration is essential to ensuring the continued vitality of the American economy. The
success of immigrants in this country is often the success of immigrants with their families.

Families provide American workers with a support network and social safety net.

I am also concerned about how women and children are treated, both in our current
immigration system and under any reforms we put in place. Female immigrants and
unaccompanied minors face unique circumstances that are often lost in this debate that focuses
on enforcement and the job market. For example, a woman who stays at home as a domestic
worker could fall through the cracks and be denied legal status if she suffers the loss of her

husband or becomes a victim of domestic abuse.

Our immigration policies should allow for discretion in dealing with vulnerable
populations. This should include how we treat families and children in our enforcement and
detention system. But it should also include how we design an eamned legalization program to be

inclusive of women and children under immigration reform.

Page 2 of 2
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Senator Ted Cruz
Statement for the Record — “Comprehensive Immigration Reform”
Senate Committee on the Judiciary
February 13, 2013
For generations, individuals from around the world have come to America in
pursuit of a more prosperous life. As a border-state senator and son of an
immigrant, I have a deep and personal appreciation for the vast benefits of legal
immigration and the dangers of a porous border.
Few doubt that our current immigration policies are not working. And
despite repeated promises and commitments, our nation’s border is still not secure.
We can and should improve the process by which people can come legally to
America. We should minimize the burdens of dealing with the immigration
bureaucracy, and we should continue to call out to the world, “give me your tired,
your poor, your huddied masses yearning to breathe free.”
At the same time, Washington must make good on its decades-old promise
to secure our borders once and for all.
Modernizing legal immigration and securing our borders will not only
benefit our economy, these actions respect the sacrifice of past immigrants who

came to Anierica lawfully and will ensure that we remain a beacon of hope and

opportunity to the world.
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QUESTIONS AND ANSWERS

Senator Grassley’s Questions for Steve Case

H-1B visas: Recently, we learned that more than 40,000 of the available 85,000
H-1B visas for fiscal year 2012 went to the top 10 users of the program. The top
user petitioned for 9,281 foreign workers. Below is the Fiscal Year 2012 data for

H-1B employers:

FY12 PERM
FY12H-1B  Applications
Initial for H-1B Immigration Significant
RANK Employer Petitions Workers Yield Offshoring

1 Cognizant 9281 669 7% X
2 Tata 7469 4 0% X
3 Infosys 5600 21 0% X
4 Wipro 4304 30 1% X
5 Accenture 4037 8 0% X
6 HCL America 2070 44 2% X
7 Tech Mahindra SATYAM 1963 20 1% X
8 1BM & IBM India 1846 96 5% X
9 Larsen & Toubro 1932 15 1% X
10 Deloitte 1668 260 16% X
11 Microsoft 1497 1629 109%

12 Patni 1260 30 2% X
13 Syntel 1161 3 0% X
14 intel 812 72 9%

15 Amazon.Com 773 254 33%

16 Qualcomm 729 506 69%

17 Google 646 256 40%

18 PricewaterhouseCoopers 599 159 27% X
19 Synechron 572 6 1% X
20 Mphasis 569 16 3% X

Aside from increasing annual caps, what more can we do to ensure that companies get the highly
skilled workers they need?

Do you think we should revamp the way these visas are doled out, and prioritize them based on
skills, whether the applicants were educated here, or whether the company is based in the United
States?

Under current law, only “H-1B dependent employers™ have to prove that they have recruited
American workers and haven’t displaced other workers before acquiring an H-1B visa holder. A
bill sponsored by Senator Durbin and myself would apply protections for visa holders as well as
American workers. Our bill would ensure that all employers that use the H-1B visa program attest
that they have tried to find an American who can do the job. Do you believe that companies should

try to find qualified Americans before they pctition for a foreign worker? If not, why not?
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2. H-1B Visas - Protections for American Workers: The Durbin-Grassley H-1B reform bill (s.
887 in the 110" Congress) included several provisions aimed at better protecting American
workers who may be passed over for high-skilled, high-paying jobs.

o

The bill would require that before an employer may submit an H-1B application, the
employer must first advertise the job opening for 30 days on a Department of Labor
(DOL) website. DOL would also be required to post summaries of all H-1B applications
on its website. Do you support such an effort?

The bill would require that H-1B employers may not advertise a job as available only for
H-1B visa holders or recruit only H-1B visa holders for a job. Do you support this
provision?

The bill would prohibit employers from hiring H-1B employees who are then outsourced
to other companies. This is a method that some companies use to evade restrictions on
hiring H-1Bs. Do you support this effort?

The bill would prohibit companies from hiring H-1B employees if they employ more
than 50 people and more than 50% of their employees are H-1B visa holders. Do you
support this provision?

The bill would require H-1B and L-1 employers to pay employees the prevailing wage to
ensure employers are not undercutting American workers by paying substandard wages
to foreign workers. Do you support this effort?
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Senator Grassley’s Questions for Chris Crane, ICE Union

Resources Needed By ICE: Some outside groups have suggested that more than enough
resources are devoted to immigration enforcement. What specific and additional

resources does ICE and its agents need to better enforce our immigration laws?

. Morale: You mentioned that morale at Immigration and Customs Enforcement is low

and has been falling in recent years. You also stated that agents are regularly prohibited
from enforcing the law. Do you have any examples in which ICE agents have been
prevented from doing their jobs and from enforcing the law?

Cooperation Between Federal & Local Law Enforcement: T have been vocal about
the lack of attention on states and localities that turn a blind eye to people here illegally.
There are sanctuary cities that refuse to help the federal government. But, on the other
hand, there are local jurisdictions that are eager about helping to protect the homeland
and enforcing our immigration laws. What suggestions do you have to improve the level
of cooperation between local and federal officers so that we can work better together to
enforce our immigration laws?

Page1of1l
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Senator Grassley’s Questions
for Janet Murguia, President and CEO of La Raza

Employer Sanctions: In 1989, Cecelia Munoz — then a Senior Vice President with La
Raza, today, Director of President Obama’s Domestic Policy Council — wrote a report for
your organization entitled “Unfinished Business: The Immigration Reform and Control
Act of 1986.” The report stated that Congress had a “moral obligation to repeal
employer sanctions” put in place by the 1986 law, claiming that they infringed on
citizens’ civil rights. Does your organization stand by that report and its
recommendations? Does your organization support sanctions for employers who hire
those unauthorized to work in the United States? Would La Raza oppose a
comprehensive immigration reform proposal that includes mandatory E-Verify?

. Temporary Worker Program: On January 29, President Obama offered an outline of a
plan for comprehensive immigration reform. While he addresses legal immigration by
talking about family reunification, increasing numbers, and enhancing tourism, he does
not mention the need for a future guest worker program to help low-skilled immigrants.
In your testimony, you stated that “we must provide a way for immigrant workers to entes
the U.S. through safe and legal channels in order to meet legitimate workforce needs
across sectors of our economy.” What’s your reaction to the fact that the President has
ignored the need for a guest worker program, particularly for low-skilled and year round
employment?

. Limitations on Immigration Levels: Do you think there should be limits on
immigration levels? If not, why not? If so, what limits should be in place and how do we
enforce those limits?

. Legalization Program Details: Should Congress consider a bill to legalize people
unlawfully in the country, who should be eligible for the program? Please answer the
following questions related this issue.

e Should people here illegally who are in removal proceedings be allowed to benefit
from a legalization program?

e Should people that have ignored the government’s orders to leave the United States -
after a thorough legal proceeding—be allowed to benefit from a legalization
program?

e Should an alien convicted of a felony criminal offense or multiple misdemeanors be
allowed to benefit from a legalization program?

¢ Should gang members be allowed to benefit from a legalization program?

e Ifan alien provides information in an application that is law enforcement sensitive or
criminal in nature, should that information be used by our government and not be
protected under confidentiality provisions?

o Should people here illegally be given probationary status, or legal status, without a
background check done first?

e Should aliens (rather than taxpayers) who benefit from a legalization program pay for
all costs associated with it?
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Should there be a time limit imposed for federal agents with regard to background
checks on aliens who apply for legalization? ‘

Should people that apply for legalization be required to submit to an in-person
interview with adjudicators?

Should people that have been denied legalization be placed in immigration
proceedings and removed?

If the Secretary of Homeland Security must revoke a visa for someone on U.S. soil,
should that decision be reviewable in the U.S. courts?
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Questions for Secretary Janet Napolitano
Senate Judiciary Committee hearing on February 13, 2013

. Deferred Action for Childhood Arrivals

. DACA Authority: Did your Department obtain a legal opinion from the Office of Legal
Counsel or anyone else in the administration about your legal authority to implement the
Deferred Action for Childhood Arrivals? Please provide copies of any documentation,
including any and all legal opinions, memoranda, and emails, that discusses any authority

you have or do not have to undertake the program.

. DACA processing: Are officers being instructed to approve or pressured to “get to a
yes” on DACA applications? Is there guidance to officers that Requests for Evidence
{RFEs) not be issued, or to be issued only in extremely rare circumstances?

. Background Checks on DACA Applicants:
a.

Describe what databases are queried as part of the applicant’s background check
and what government agency maintains the database. Does the database have
audit qualities to determine date, location, and name of official performing the
query?

Describe what type of queries are being conducted and the information that is
provided as a result of the search (i.e. NCIC queries provide a description of the
applicant’s criminal history).

Does USCIS receive assistance from any other government agencies when
conducting background checks on applicants? If so, what is the extent of this
assistance?

Is the Intelligence Community provided the names of the applicant’s to cross
check with their databases? If not, why not?

At what stage of the background check is the Fraud Detection and National
Security (FDNS) unit at USCIS consulted?

If an applicant does not provide the designated background documents are they
allowed to submit additional documents in their place?

Are the applicants allowed to present a character reference to verify their
identity? If so, are these references verified?

Is FDNS reviewing approved applications for quality assurance? If not, why not?
is the Department requiring in-person interviews? If so, under what
circumstances? If not, why not?

Does USCIS have a sufficient number of employees to process the background
checks for the large volume of applicants? Is USCIS currently hiring employees
or have any vacancies for these positions? If so, how many?
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4. DACA Fraud and Abuse:

a.

What steps has the administration taken to review and ensure that fraudulent
documents are not submitted in support of applications for deferred action?
What types of fraud detection mechanisms have been used? Which have been
successful? Which have not been so successful?

How have the veracity of affidavits been assessed?

In what circumstances does an individual receive a notice of intent to deny and
a denial of deferred action?

In what circumstance is an individual who is denied deferred action placed in
removal proceedings?

Please explain the applicable confidentially provisions. At what point in the
process does confidentially attach? Is confidentiality protected no matter the
case, or is previous fraud, criminal behavior or national security concerns
being raised with other law enforcement?

What sort of punishment will be sought for aliens who commit fraud or
material misrepresentation? Please elaborate if any punishments have been
imposed.

5. DACA Data: Please provide the following detailed data, as requested by Chairman Smith
and myself on September 20, 2012:
a. The number of submitted Form I-821Ds (applications for deferred action)

i. received
ii. approved
iii. denied

iv. approved despite a criminal conviction

v. approved despite a pending criminal charge

vi. approved despite a juvenile criminal conviction
vii. denied for suspicion of fraud or on the basis of fraud. Of those, how many

have been referred for prosecution or removal, and how many have been
prosecuted or removed for such cause?

viii. containing fraud indicators

b. The number of submitted Form 1-765s (applications for work permits) submitted
along with an I-821D

i
iv. granted a fee waiver.

i. received
ii. approved
ii. denied

c. The number of individuals granted deferred action under the DACA policy who
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i. have applied for advanced parole
ii. have been granted advance parole
iii. have been granted advanced parole, traveled, and been paroled back into the
United States and subsequently been granted lawful permanent residency
iv. have been granted lawful permanent residency under any other means.

The number of parents of applicants for DACA who have
i. requested prosecutorial discretion
ii. received prosecutorial discretion
iii. been denied prosecutorial discretion.

The number of applications that have been received for individuals in removal
proceedings, and the number of deferred action or work permit applications that have
been approved for individuals in removal proceedings.

The number of DACA applicants who have been denied deferred action who have
been
i. placed in removal proceedings
ii. denied due to ineligibility
iii. denied due to fraud or other violation of the immigration law
iv. denied due to criminal history
v. deported from the United States.

6. Denials: How many DACA applications have been denied? What is the process for an
adjudicator to deny an application? For what reasons have DACA applications been
denied? Please break down the number of applications denied and from which service
center they originate.

7. USCIS financial health due to DACA: Is there any concern about the fiscal health of the
agency in charge of DACA - the U.S. Citizenship and Immigration Service? Is the
current amount being charged for DACA covering all related costs, including processing,
background checks, and fraud prevention efforts? Is there any discussions taking place
about increasing the application costs for DACA?

2.

Luis Abrahan Sanchez Zavaleta

1. Regarding the Luis Abrahan Sanchez Zavaleta case, you said at the hearing, “l did not learn
about it until January [2013] and nor did my aides.” However, all Republican members of the
Senate Judiciary Committee sent you a letter on December 19, 2012, regarding the matter.

a.

Would you like to correct the record with the Committee regarding when you first
learned of the Sanchez Zavaleta case, or do you stand by your statement that you did not
learn of the case until January 20137

When was the first time the case was raised with anyone else at DHS headquarters?
What was the context? What action was taken in response?
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2. On the application for Deferred Action for Childhood Arrivals (DACA), Form 1-821D, question
1 of Part 3 asks, “Have you ever been arrested for, charged with, or convicted of a felony or
misdemeanor in the United States?” Question 5.d of Part 3 asks if the respondent has ever had
“any kind of sexual contact or relations with any person who was being forced or threatened.”
Sanchez Zavaleta answered no to both questions, despite having been arrested for aggravated
sexual assault on October 11, 2009.

However, Elliot Williams, ICE Assistant Director for the Office of Congressional Relations,
informed Senate Judiciary Committee staff in a February 4, 2013, briefing that lying on a
DACA application was not considered a crime.

h. Why is it not a crime to lie on a DACA application?

i. When false information is provided on a DACA application, how should USCIS deal
with such a situation?

j. If there are no consequences for lying on a DACA application, please explain how
this is not an invitation to lie to the federal government on a DACA application.

3. ICE and Border Patrol Union Concerns
e When was the last time you met with the head of each union to discuss concerns by
agents?
¢ How do you respond to the ICE union’s complaint that they are handicapped from
fulfilling their missions?
e Do you have plans to meet with either union in the near future?

4, Future Guest Workers
e Why is the President’s plan silent on the need for future guest workers, particularly
low-skilled workers?
¢ Do you believe that a new legal avenue for low-skilled workers is needed in order to
stem the flow of illegal immigration?

5. Legalization Program Details
¢ Should people here illegally who are in removal proceedings be allowed to benefit

from a legalization program?

¢ Should people that have ignored the government’s orders to leave the United States —
after a thorough legal proceeding—be allowed to benefit from a legalization
program?

o Should an alien convicted of a felony criminal offense or multiple misdemeanors be
allowed to benefit from a legalization program? ‘

e Should gang members be allowed to benefit from a legalization program?



140

o Ifan alien provides information in an application that is law enforcement sensitive or
criminal in nature, should that information be used by our government and not be
protected under confidentiality provisions?

o Should people here illegally be given probationary status, or legal status, without a
background check done first?

e Should aliens (rather than taxpayers) who benefit from a legalization program pay for
all costs associated with it?

e Should there be a time limit imposed for federal agents with regard to background
checks on aliens who apply for legalization?

o Should people that apply for legalization be required to submit to an in-person
interview with adjudicators?

o Should people that have been denied legalization be placed in immigration
proceedings and removed?

e If the Secretary of Homeland Security must revoke a visa for someone on U.S. soil,
should that decision be reviewable in the U.S. courts?

Entry/Exit System: Until immigration reform is passed by Congress, what will your
Department be doing to comply with the 1996 law that requires the Executive Branch
to implement a biometric entry and exit system?

Cook County

There has been a lot of discussion about the ordinance in place in Cook County, Illinois.
Despite the strong stance taken by you and Director Morton, nothing has changed and the
safety of the public is still at risk. Please provide an update on what options are being
discussed on how to deal with the ordinance and its impediment on ICE’s mission. Also,
please outline what discussions have taken place with the Department of Justice about
withholding SCAAP funds for places like Cook County.

Detention Standards

Last February, ICE announced changes to its detention standards, providing more
accommodations and benefits to illegal aliens. The manual says that transgender
detainees who were already receiving hormone therapy when taken into ICE custody
shall have continued access. Does that mean taxpayers will be paying for these
therapies, or will the costs of the therapy be the burden of the detainee? To date, have
taxpayers paid for these therapies? If so, what has been the cost to taxpayers?

Yisa Security Program

What is the status of the Visa Security Program, specifically how many units are
deployed and where are they deployed? Do you believe that the Visa Security Program
should be expanded to all 57 visa-issuing posts determined to be high risk by DHS and
the Department of State? 1f so, how much would it cost to expand the VSP to all high-
risk posts? Why haven’t you asked Congress for that amount as part of your proposed
budget?
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Senator Grassley’s Question for Jessica Vaughan, CIS

. Entry-Exit System: In 1996, Congress required the creation of an automated entry/exit
system to record the entties and departures of every alien. The law was intended to track
visa overstays. However, administration after administration has failed to implement the
“gxit” portion, citing costs and burden to airlines and government agencies. The outline
of a plan circulated by the eight senators includes an entry/exit system, but only at air and
sea ports. It doesn’t include land points of entry. Do you believe that any effective
entry-exit system must cover land points of entry?

. Temporary Worker Program: On January 29, President Obama offered an outline of a
plan for comprehensive immigration reform. It has four broad parts, including a pathway
to citizenship for illegal immigrants. And, while he addresses legal immigration by
talking about family reunification, increasing numbers, and enhancing tourism, he does
not mention the need for a future guest worker program to help low-skilled immigrants.
What’s your reaction to the President’s proposed plan, particularly on this point?

. E-Verify: On January 31%, I introduced the Accountability Through Electronic
Verification Act, a bill that would make E-Verify a staple in every workplace. When we
passed the 1986 amnesty, we made it illegal for an employer to knowingly hire someone
here unlawfully. Do you believe that the E-Verify program should be mandatory? Do
you think that increasing penalties on employers will help deter them from hiring people
here illegally?

. Biometric Social Security Cards: Some members of Congress have proposed the creation
of a new biometric Social Security card for all Americans. Do you have any thoughts
about such proposals?

. Spending on Enforcement Efforts: In January, the Migration Policy Institute released a
report entitled Immigration Enforcement in the United States: The Rise of a Formidable
Machinery. The report aims to convince the public that the government has succeeded in
immigration enforcement and suggests that spending cuts might be in order. What’s your
reaction to the report released by the Migration Policy Institute?

. Record Deportation Statistics: Administration officials have pointed to what they claim
is a record number of removals and returns-- 409,000 in 2012, out of more than 12
million people here illegally. What’s your response to the administration’s claims that its
enforcement numbers and efforts are record breaking?



142

“Comprehensive Immigration Reform”

February 13,2013

Questions for Steve Case, Chairman and CEQ, Revolution from Senator Lee
STEM Visas

Your experiences in the tech industry are consistent with my conviction that educating, training,
and retaining the best and brightest, whether from the U.S. or abroad, is essential to safeguarding
the vibrancy of our economy and ensuring continued innovation. I have been a fierce advocate
for the removal of the per-country caps for employer-sponsored visas and have consistently
called for improvements to our visa system. My colleagues, Senator Hatch and Senator
Klobuchar, have introduced S. 169, the I-Squared Act, which takes important steps toward
realizing the potential that STEM jobs present. This bill, of which I am a cosponsor, takes a
market-based, commonsense approach to high-skilled immigration in a manner designed to meet
the needs of U.S. employers and promote economic growth.

The critics of STEM legislation are few but vocal. Some of their concerns center on claims that
U.S. workers can adequately fill the STEM positions that are vacant.

¢ In your opinion, would bringing in foreign STEM workers oversaturate the job market?

In your written statement, you stated that “every 100 additional foreign-born workers in STEM
fields created 262 additional employment positions for native U.S. workers.”

e  Why do new foreign workers correlate with such growth in STEM industries?

In your statement you argued that we must both “draw the best talent from across the globe and
develop more talent in science, math, technology, and engineering here at home.”

e Why do you think our schools have not produced more STEM workers?

e What could our state and local governments do to encourage young people to consider
entering STEM programs?
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“Comprehensive Immigration Reform”
February 13, 2013

Questions for Chris Crane, President, National Immigration and Customs Enforcement
Council 118 of the American Federation of Government Employees from Senator Lee

Prosecutorial Discretion

In your written statement, you recounted several stories that I found troubling regarding the
disciplinary action some ICE agents have endured for attempting to perform the duties Congress
has requested. In particular, I was disturbed by the experience you described of the three agents
in Salt Lake City who were investigated for arresting a man who openly declared his illegal
status in court.

e Has it been your experience that the prosecutorial discretion laid out in the Morton
memoranda has been implemented on a case-by-case basis, or as a categorical prohibition
of enforcement?

¢ How do the agents you interact with regard the restraints they face while attempting to do
their jobs?
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“Comprehensive Immigration Reform™

February 13,2013

Questions for Secretary Napolitano from Senator Lee
Morton Memoranda

In 2011, ICE Director John Morton issued two memoranda that outlined priorities for
prosecutorial discretion. I was troubled by the issuance of those memoranda and I remain
troubled by their implementation.

Chris Crane, a witness on the second panel here today, submitted written testimony for today’s
hearing detailing disturbing accounts of the implementation of this prosecutorial discretion
directive. Specifically, he recounts the experience of three ICE agents in Salt Lake City, Utah,
who arrested an individual after he admitted in open court that he was in the country illegally.
The ICE Field Office Director, however, ordered that all the charges be dropped and that the ICE
agents be placed under investigation for making the arrest. I understand that this is just one of
many instances in which agents’ ability to arrest offenders has been restricted.

» Are you concerned that at some point a specific set of so-called “priorities,” when
universally enforced in rigid fashion, will essentially amount to the enactment of
legislation without bicameralism and presentment?

Workplace enforcement

In April 2009, ICE introduced a revised worksite enforcement strategy that prioritizes
prosecutions against employers who hire unauthorized workers over the prosecution of
unauthorized workers.

o Has this shift in priorities measurably reduced the employment of illegal aliens?

e In what ways might a bill that requires the use of E-Verify increase ICE’s ability to
enforce employment laws in the workplace?

Border Control

In your written statement, you ascribe the four-year decrease in attempts to cross the Southwest
border illegally, as measured by Border Patrol apprehensions, to more effective border security.

e Are you able to account for the effects of a sluggish economy on the decrease in border
crossings over the last four years?



145

Last year, you implemented a new index to track the security of the border -- one that,
remarkably, does not seek to track the number of illegal aliens who succeed in crossing the
border.

» How can improvements in border security be measured accurately if you have changed
the metrics by which you assess security?

Visa Exit System

At a full Committee hearing last April, you testified that a biometric visa exit system could be
deployed within 4 years. You then submitted your plan to Congress in May. In your written
statement for today’s hearing, you suggested that the current phase, which involves automating
connections between DHS data sources, would be complete sometime this year.

e When do you expect the biometric exit system to be fully implemented?

I believe that increased international tourism could do much more good for our economy than
our current system allows. America is still viewed as the top destination for many foreigners
who would come and spend a substantial amount of money here. Travel is one of the easiest
ways to spur economic growth in our cities, in our national parks, and at our tourist attractions.
With a reliable exit system in place, we could do more, legislatively, to encourage international
tourism.

o  What effect do you predict a biometric exit system will have on the visa overstay rate?
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STEVE CASE
CHAIRMAN AND CEO, REVOLUTION LLC
CO-FOUNDER, AMERICA ONLINE
BEFORE THE U.S. SENATE COMMITTEE ON THE JUDICIARY
HEARING ON “COMPREHENSIVE IMMIGRATION REFORM”
216 HART SENATE OFFICE BUILDING
FEBRUARY 13,2013

QUESTIONS FROM SENATOR LEE:

In your opinion, would bringing in foreign STEM workers oversaturate the job market?

To the contrary, attracting foreign STEM workers would grow jobs here in the United States,
creating more economic opportunity for American workers. Forty percent of Fortune 500
companies were started by first or second generation immigrants, employing ten million people
worldwide. In some years, half of Silicon Valley startups had an immigrant founder. Simply-put,
high-skilled immigrants are job creators, not job takers. They contribute creativity, innovation,
and diversity to our entrepreneurial economy. 1 understand the sensitivities of recruiting and
retaining talented labor, but taken together these men and women will add jobs, not take away
jobs, here in the United States.

In your written statement, you stated that “every 100 additional foreign-born workers in
STEM fields created 262 additional employment positions for native U.S. workers.” Why
do new foreign workers correlate with such growth in STEM industries?

My point here is not that foreign born workers in STEM fields generate more domestic jobs that
U.S. born workers in those fields, but rather, that both foreign-born and U.S.-born workers in
STEM fields generate substantial U.S. employment, so it is in our interest to have more of

both. Simply put, we need more STEM workers — wherever they are born — to create jobs for
Americans. We should try to prepare as many Americans as possible for these STEM
positions. But because we have a severe shortfall, and because we always want to be the magnet
of the world’s best talent, we should do more to get foreign-born STEM professionals to work
here in America.
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In your statement you argued that we must both “draw the best talent from across the
globe and develop more talent in science, math, technology, and engineering here at home.”
Why do you think our schools have not produced more STEM workers?

We are undermining our nation’s economic competitiveness when we fail to develop more talent
in science, technology, engineering, and math here at home. We are not producing STEM
graduates and workers at the rates we need because we are not training teachers as well as we
can and we are not providing our kids with the tools they need to succeed in these subjects. Our
competitors are making this a priority around the world, and we must do the same here at home.
Just as we recruit and retain talented innovators from abroad, so too must we better equip our
children here in the United States. With more focus and funding on producing more STEM
workers here in the United States at the local, state, and federal level, I am confident we can up
our game and improve our entrepreneurial economy.

What could our state and local governments do to encourage young people to consider
entering STEM programs?

State and local government can encourage more young people to enter STEM programs in a
number of ways. First, more targeted funding will enable the best teachers of science,
technology, engineering, and math to continue teaching in primary and secondary education.
Second, more focus at the university level, including through grants and scholarships, on keeping
STEM majors in those majors will pay dividends in the long run. Third, more celebration of the
important role innovative STEM fields play in driving our economy and changing the world will
encourage more students from Kindergarten through senior year of college to pursue, and stick
with, STEM subjects throughout their academic and professional careers.

QUESTIONS FROM SEN GRASSLEY:

Aside from increasing annual caps, what more can we do to ensure that companies get the
highly skilled workers they need?

I see the solution to this challenge in the context of a continuum: some talented innovators begin
here as graduate students dreaming of starting U.S. companies, some arrive as temporary
workers at our big corporations and learn about a market inefficiency that they believe they can
address by starting a business and hiring American workers, others are partners of U.S. firms
abroad where they learn about American markets and understand what it takes to contribute here.
As long as we make it easier to recruit and retain these innovators along this continuum, we will
bolster our economic competitiveness by ensuring they create jobs here in the United States, not
in competitor nations competing with our workers. Specifically, bipartisan legislation proposed
in recent years addresses the talent issue effectively: from the Startup Act, to the [-Squared Act,
to the SMART Jobs Act, to the Startup Visa Act, to a few other bills - we have smart legislation
teed up.



148

Do you think we should revamp the way these visas are doled out, and prioritize them
based on skills, whether the applicants were educated here, or whether the company is
based in the United States?

I defer to members of congress on the particulars of the various high-skilled reform proposals,
but I do believe we should make it easier to recruit and retain talented innovators who are
educated here in the United States, work for American companies as temporary employees here
in the country, or serve as partners of our businesses abroad. As long as we make it easier and
attractive for the best and the brightest to start or contribute to businesses here, we will
strengthen our economic competitiveness. As I alluded to in my written statement, forty percent
of Fortune 500 companies were started by first or second generation immigrants, employing ten
million people worldwide, and in some years, half of Silicon Valley startups had an immigrant
founder. The choices we make today will determine where the next wave of great companies
start-up tomorrow.

Under current law, only “H-1B dependent employers” have to prove that they have
recruited American workers and haven’t displaced other workers before acquiring an H-
1B visa holder. A bill sponsored by Senator Durbin and myself would apply protections for
visa holders as well as American workers. Our bill would ensure that all employers that
use the H-1B visa program attest that they have tried to find an American who can do the
job. Do you believe that companies should try to find qualified Americans before they
petition for a foreign worker? If not, why not?

Yes, I believe U.S. companies should make a serious effort to recruit qualified American
workers to fill open positions. Indeed, as a country, we need to do a better job equipping teachers
with the tools they need to educate American students in STEM fields. Just as we recruit global
talent, so too should we improve our education system here at home. The mistake that some
opponents of high-skilled immigration reform often make is believing we have to choose
between fixing our education system so that more students go on to STEM careers, or recruiting
innovators from abroad. We can, and must, do both: attract the top talent and develop more talent
here at home.

H-1B Visas - Protections for American Workers: The Durbin-Grassley H-1B reform bill
(s. 887 in the 110" Congress) included several provisions aimed at better protecting
American workers who may be passed over for high-skilled, high-paying jobs. The bill
would require that before an employer may submit an H-1B application, the employer
must first advertise the job opening for 30 days on a Department of Labor (DOL)
website. DOL would also be required to post summaries of all H-1B applications on its
website. Do you support such an effort?
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The bill would require that H-1B employers may not advertise a job as available only for
H-1B visa holders or recruit only H-1B visa holders for a job. Do you support this
provision?

The bill would prohibit employers from hiring H-1B employees who are then outsourced to
other companies. This is a method that some companies use to evade restrictions on hiring
H-1Bs. Do you support this effort?

The bill would prohibit companies from hiring H-1B employees if they employ more than
50 people and more than 50% of their employees are H-1B visa holders. Do you support
this provision?

The bill would require H-1B and L-1 employers to pay employees the prevailing wage to
ensure employers are not undercutting American workers by paying substandard wages to
foreign workers. Do you support this effort?

I certainly believe that the needs of employers to staff their workforce by use of the H-1-B
program needs to be balanced against the rights of American workers to have the opportunities
they deserve. I am aware of reports of abuse or misuse of the program, and understand why
Congress would want to look at reforms in exchange for a more permanent and stable extension
of the program. I am not familiar with the specific reforms outlined in the Grassley-Durbin bill,
and would defer to those with more familiarity in these questions.
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Senator Grassley’s Questions for Chris Crane, ICE Union

Resources Needed By ICE: Some outside groups have suggested that more than
enough resources are devoted to immigration enforcement. What specific and additional
resources does ICE and its agents need to better enforce our immigration laws?

Only approximately 5,000 officers and agents within ICE perform the lion’s share of
ICE’s immigration mission. A matter that ICE Director John Morton has referenced
himself in testimony. Compare that to the Los Angeles Police Department at
approximately 10,000 officers.

Approximately 5,000 officers in ICE cover 50 states, Puerto Rico and Guam, and are
attempting to enforce immigration law against 11million illegal aliens already in the
interior of the United States. Since 9-11, the U.S. Border Patrol has tripled in size, while
ICE’s immigration enforcement arm, Enforcement and Removal Operations (ERO), has
remained at relatively the same size.

Exasperating the situation, of the 5,000 immigration officers nationwide, hundreds don’t
perform enforcement duties at all due to the elimination of detention facility guard
positions during the creation of DHS; hundreds of detention guard positions are now
filled by ERO’s handful of immigration agents. Also, unlike other law enforcement
agencies, ICE has no additional resources for juvenile services, court duties or supervised
release (supervised release duties at ICE are similar to probation and parole duties at the
city and state level). So 5,000 ICE officers and agents also perform all of these duties as
well. Important also to remember, ICE agents and officers do something that no other
law enforcement organization in the United States does; they deport approximately
400,000 foreign nationals to every corner of the globe every year. A staggering statistic
and a staggering amount of work. Any group that suggests ICE has enough immigration
enforcément resources is incorrect. The ICE Office of Enforcement and Removal
Operations, ICE’s immigration enforcement arm, is the most understaffed and under
resourced law enforcement organization in the nation, in my opinion — bar none.

And one final point related to officer resources, while all ERO agents and officers have
the same training requirements, its 5,000 officers are broken into two different positions,
each with differing arrest authorities, which serves to the detriment of the agency’s
mission as some officers are limited in their law enforcement authorities without reason.
In the field, this regularly results in officers with one arrest authority requiring officers
with another arrest authority be present before an arrest can be made. With our limited
resources, this approach to law enforcement has proven highly ineffective not only
regarding ICE’s immigration mission, but also in terms of manning and supporting local
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police task forces, such as gang task forces; simply because all of our officers, who have
the same training requirements, do not have the same authorities and therefore cannot be
utilized for many law enforcement functions.

We believe ICE ERO needs approximately 5,000 more immigration officers putting its
total number at approximately 10,000. As a force multiplier, a single officer position for
immigration agents within ERO should be established providing all officers with full
immigration arrest authorities. This will require no additional training. All immigration
officers with full arrest authority should be removed from non-law enforcement functions
that they currently serve in, such as those who now serve as detention facility guards. We
would suggest that the old INS Detention Enforcement Officer position be reinstated with
approximately 2,500 officers to replace detention guard positions that would be vacated.
We also suggest that support staff positions, which are almost non-existent within ERO,
also be increased at minimum in a similar officer-to-support-staff ratio as currently in
use. ICE also needs to streamline its time consuming alien processing systems and
procedures to expedite cases and create more time for officers to perform enforcement
duties.

. Morale: You mentioned that morale at Immigration and Customs Enforcement is low and
has been falling in recent years. You also stated that agents are regularly prohibited
from enforcing the law. Do you have any examples in which ICE agents have been
prevented from doing their jobs and from enforcing the law?

Most Americans don’t know this but ICE agents and officers tasked with immigration
enforcement, unlike any other law enforcement organization in the country, are
prohibited from making street arrests. If they see an immigration violation in their
presence while on duty they are prohibited from making an arrest. The exceptions to this
rule are very limited. The street arrests that are made must be approved in writing by a
supervisor for a specific individual who officers plan to arrest before an arrest can be
made. This type of enforcement is not effective in immigration enforcement where a
high volume of arrests are needed. ICE agents and officers working immigration
enforcement are for the most part restricted to arresting individuals in jails and prisons
who have already been arrested by local police.

As just a few specific examples, I would mention the Delaware ICE Officer who was
forced to release an alien without immigration charges and was then himself charged with
a proposed three day suspension for arresting the illegal alien. Also, the three ICE agents
in Utah who were forced to release an illegal alien without immigration charges who they
witnessed claim to a federal judge in open court that he is an illegal alien. Similar to the
Delaware incident, all three ICE officers were placed under investigation by ICE for
arresting the illegal alien. Finally, in El Paso, Texas, ICE agents were forced to release
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an illegal without immigration charges who was recently arrested by local police for
assaulting family members. This alien also attempted escape from ICE agents and
allegedly assaulted officers during the attempt resulting in officer injuries. During
previous testimony before the house Judiciary Committee I provided internal ICE email
correspondences describing orders from ICE headquarters for officers not to arrest illegal
aliens that they encounter in the field.

ICE agents are never allowed to simply enforce the law. Every officer and agent is
restricted every day from enforcing immigration violations they witness. Enforcement of
certain portions of statute are almost completely prohibited from enforcement, such as
enforcement of laws regarding public charges and simple illegal entry and visa overstay.

. Cooperation Between Federal & Local Law Enforcement: / have been vocal about

the lack of attention on states and localities that turn a blind eye to people here illegally.
There are sanctuary cities that refuse to help the federal government. But, on the other
hand, there are local jurisdictions that are eager about helping to protect the homeland
and enforcing our immigration laws. What suggestions do you have to improve the level
of cooperation between local and federal officers so that we can work better together to
enforce our immigration laws?

You are correct in saying that many local agencies are eager to help. This stems in large
part from their first hand knowledge of the impact of large criminal alien populations in
their communities that often control the local drug trade or serve as a primary source of
gang activity, etc. In my one experience with a “sanctuary type area,” the local police
officers desperately wanted to work with ICE, but were restrained by the mayor and
police chief.

In my opinion, it’s ICE’s responsibility to initiate measures to improve the level of
cooperation, not the other way around. In each area, ICE officers from the field, not just
managers, should be permitted to speak with local police officers during their musters or
during scheduled meetings to educate loeal officers regarding ICE ERO’s enforcement
resources in that area and how and when ICE can assist local officers in their
enforcement efforts. This type of outreach and education simply doesn’t happen enough
and is key to building relationships and cooperation.

Secondly, ICE needs to offer its resources and follow through on a regular basis. ICE
ERO must have a stronger presence on local task forces such as gang and drug task
forces, and ERO officers must be empowered to exercise their immigration arrest
authority. Under current guidance that prohibits making immigration arrests, ICE agents
and officers will be greatly restricted in their ability to assist locals in attempting to break
up gang and drug activity, etc. Additionally, relationships between local police and ICE
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tend to break down in circumstance when ICE officers are prohibited from enforcing the
law as locals police perceive contacting ICE as a waste of time and difficult to deal with.
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“Comprehensive Immigration Reform”

February 13, 2013

Questions for Chris Crane, President, National Immigration and Customs Enforcement
Council 118 of the American Federation of Government Employees from Senator Lee

Prosecutorial Discretion

In your written statement, you recounted several stories that I found troubling regarding the
disciplinary action some ICE agents have endured for attempting to perform the duties Congress
has requested. In particular, I was disturbed by the experience you described of the three agents
in Salt Lake City who were investigated for arresting a man who openly declared his illegal

status in court.

Has it been your experience that the prosecutorial discretion laid out in the Morton
memoranda has been implemented on a case-by-case basis, or as a categorical
prohibition of enforcement?

It is a categorical prohibition of enforcement. The new ICE detainer policy, which 1
submitted as evidence at the hearing, is a well documented example of how ICE policy
removes discretion from officers and prohibits the arrest of certain individuals and
groups. According to the new detainer policy, ICE agents encountering illegal aliens in
jails can no longer make arrests based on the most fundamental and important sections of
immigration law — illegal entry and visa overstay. ICE officers can only make arrests if
these inmates have already been convicted of 3 or more misdemeanor offenses, or
arrested or convicted for a felony offense, etc. So a categorical prohibition has been
placed on arresting individuals for illegal entry and visa overstay. These practices equate
to a form of amnesty for millions of immigration violators in the U.S. They are
essentially protected from arrest. Officers who attempt to enforce these sections of law
will face disciplinary action.

How do the agents you interact with regard the restraints they face while attempting to
do their jobs?

It’s no secret that morale in the agency continues to plummet and the restraints you
mention play a large role in that problem. Officers are literally afraid to enforce our
nation’s laws. They believe that if they attempt to enforce immigration law as it was
enacted by Congress, they will be fired and lose the ability to support their families.
Most officers in the field speak in terms of “keeping their heads down” until the nation’s
economic situation recovers so that they can seek employment elsewhere. In large part
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the reaction is one of fear, leading officers to look for jobs that do not involve
immigration enforcement both within and outside of ICE.
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Responses to

Senator Grassley’s Questions for Janet Murguia
(NCLR responses are italicized.)

1. Employer Sanctions: In 1989, Cecelia Munoz [sic]' — then a Senior Vice President witt
La Raza, today, Director of President Obama’s Domestic Policy Council — wrote a report
for your organization entitled “Unfinished Business: The Immigration Reform and
Control Act of 1986." The report stated that Congress had a “moral obligation to repeal
employer sanctions” put in place by the 1986 law, claiming that they infringed on
citizens’ civil rights. Does your organization stand by that report and its
recommendations? Does your organization support sanctions for employers who hire
those unauthorized to work in the United States? Would La Raza oppose a
comprehensive immigration reform proposal that includes mandatory E-Verify?

NCLR Response: Based on the moral principle that the federal government should not
create or maintain policies known to cause significant levels of employment
discrimination against an already disadvantaged minority group, NCLR and dozens of
other civil rights organizations did indeed call for the repeal of employer sanctions. In
the debate leading up to the Immigration Reform and Control Act (IRCA), NCLR and
others had raised concerns about the potential for such discrimination, and the case for
repeal was strengthened by the actual knowledge that the feared discrimination did in
fact occur, and on a broad scale.

It is important to understand the context in which this report was written. By the time the
NCLR report was printed, more than a dozen reports issued by independent private
organizations and government entities had found that the employer sanctions provisions
of IRCA, which began to be enforced three years earlier, had led 1o significant increases
in employment discrimination against Latinos, Asians, and others who appeared
“foreign,” including U.S. citizens, lawful permanent residents, and others authorized to
work in the U.S. Two initial General Accounting Office (GAO, now known as the
Government Accountability Office) studies mandated by IRCA had come to similar
conclusions. In March 1990, the final GAO report in the series found that employer
sanctions had resulted in a “widespread pattern” of discrimination caused solely by
employer sanctions, against lawful workers, based on characteristics like speech accent,
surname, and physical appearance. Specifically, the GAO found that 19% or 891,000
employers had adopted “unlawful discriminatory hiving practices” as a result of
employer sanctions. Such practices included 461,000, or 10% of employers engaged in
discrimination based on “foreign” appearance or accent,; 346,000 or 8% had applied the
verification system only to persons who appeared or sounded “foreign”; and an
additional 430,00 or 9% adopted “citizens only” hiring policies, thus illegally excluding
lawful permanent residents.

' The referenced report was actually printed and issued in 1990, although earlier drafts were circulated in various

formats. The correct spelling of Ms. Munoz’s first name is “Cecilia.”

1



157

In calling for repeal of employer sanctions, NCLR also noted the significant evidence that
employer sanctions were ineffective in deterring and preventing unauthorized migration.
NCLR recommended, instead, increased border enforcement, a recommendation which
policy makers did pursue, and a series of other measures, including strengthened labor
laws, more aggressive labor law enforcement and targeting immigration enforcement
resources at those employers most likely to violate the law which, unfortunately, policy
makers subsequently did not pursue. It is uncertain whether NCLR s recommended
enforcement regime would have been as or more effective than that which ultimately was
put in place in IRCA, and subsequent to IRCA. The growth of the undocumented
population from perhaps three to four million post-legalization to more than 11 million
today suggests that an enforcement strategy relying on employer sanctions as its lynchpin
has not been especially effective. What i3 certain is that the hundreds of thousands — and
possibly a higher number — of U.S. citizens and other legal residents whose employment
opportunities were eliminated or diminished because of discrimination caused by
employer sanctions would not have been harmed by the enforcement strategy NCLR
proposed in 1989.

Regarding NCLR s views on employer sanctions today, while as a civil rights
organization we cannot comfortably “support” any government policy that creates rather
than removes incentives for employers to discriminate against Hispanics, Asians, and
others who may appear “foreign,” we recognize the reality that this policy is firmly in
place and unlikely to be repealed any time soon. In that context, we are hopeful that
technological and other improvements being tested, including measures to strengthen the
accuracy of systems like E-Verify and provide prompt remedies to authorized workers
that are adversely affected by errors, may be able to reduce substantially the incidence of
sanctions-related discrimination. Assuming the inclusion of a broad earned legalization
program with a clear path to citizenship, strengthened labor law enforcement,
improvements to legal immigration, and measures to promote more effective integration
of immigrants into the mainstream, we are open to supporting a comprehensive bill that
might include a mandatory E-Verify system, provided that effective protections and
remedies against errors and discrimination that harm lawful workers are also included.

. Temporary Worker Program: On January 29, President Obama offered an outline of a
plan for comprehensive immigration reform. While he addresses legal immigration by
tatking about family reunification, increasing numbers, and enhancing tourism, he does
not mention the need for a future guest worker program to help low-skilled immigrants.
In your testimony, you stated that “we must provide a way for immigrant workers to enter
the U.S. through safe and legal channels in order to meet legitimate workforce needs
across sectors of our economy.” What’s your reaction to the fact that the President has
ignored the need for a guest worker program, particularly for low-skilled and year round
employment?

NCLR Response: NCLR's views on guestworker or temporary worker programs are
well known, and have been consistent for over three decades. First, we would greatly
prefer the admission of permanent legal immigrants, as opposed to guestworkers, to fill
legitimate labor market needs, because historical experience demonstrates that -
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temporary workers who have less than full labor rights are inherently exploitable, and
that such exploitation adversely affects the wages and working conditions of all workers.
Second, to the extent that new or expanded guestworker programs are enacted, they
should include full labor rights, a standard that few such proposals have met. Third, we
have long argued for increased investments in building the human capital of domestic
workers, through education and workforce development efforts, to minimize the need for
temparary workers. Finally, we note that most other countries that have relied on
temporary worker programs experienced both continued illegal migration, as well as the
creation of a permanent subclass of ethnic minorities that have not been integrated into
the mainstream society. At a minimum, this experience suggests we should approach
expansion of such programs with extreme caution.

We would prefer that legitimate labor markets needs be addressed largely through the
legal immigration system, and in that connection we are heartened by recent press
reports that organized labor and business have agreed on a set of principles that should
underlie reforms in that area,

We are aware of, and have reviewed with interest, the various interpretations of both the
President’s January 29 remarks, and of the subsequent publication of portions of draft
legislation. Unlike some who have speculated as to the Administration’s motives, we do
not assume that the omission of some elements that should be included in a
comprehensive bill, especially from a set of leaked documents, is meaningful at this stage
of the process.

Limitations on Immigration Levels: Do you think there should be limits on
immigration levels? If not, why not? If so, what limits should be in place and how do we
enforce those limits?

NCLR Response: NCLR believes that as a sovereign nation the United States has a right
to control its borders, and limiting immigration is an inherent part of that right. Limits
on immigration — including numbers and characteristics of those permitted to enter from
abroad — are thus fully legitimate matters for public discussion and policy debate.

While we cannot address in this brief response every one of the numerous aspects around
what would constitute appropriate limits and how they should be enforced, we can
summarize our views in three points. First, many scholars and philosophers have labeled
core immigration questions — who is allowed to enter the U.S. and on what terms - as
especially challenging because they inevitably require a series of balancing tests. Thus,
Jor example, the “rights” of family members in the U.S. to pefition for their relatives
abroad are juxtaposed against the “rights” of those already here whose interests might
be adversely affected. Similarly, the “right” of a business to petition to hire a worker
from abroad must be weighed against workers already here who may be hurt as a result.
In short, these are questions of “vight vs. right,” not “right vs. wrong.” And at some level
the interests of families must be balanced with those of businesses and workers because
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they are inextricably linked. Both serve our goals of strenigthening our economy and of
successful immigrant integration.

Second, in weighing conflicting rights, we believe a number of factors tip the balance
toward a more inclusive immigration policy. For one thing, our long history as a
“nation of immigrants” distinguishes us, for the better we believe, from virtually every
other country on earth. From our very founding and throughout our history, some
suggested that “new factors "—such as changes in the economy, or limits on resources,
or the purportedly inferior character of the newest wave of immigrants—required major
new restrictions on immigrants. In every case they were proven wrong by subsequent
events. New immigrants settled the frontier, helped save the Union, provided the muscle
Sfor the Industrial Revolution, contributed mightily to winning two World Wars, and now
are at the forefront of both generating new scientific and technological innovations and
providing the services the aging Baby Boom generation requives. Immigration also
reinforces key American values, such as family reunification, and the notion embodied in
the American Dream that in our country anyone can work their way up from nothing to
the economic mainstream through havd work and ingenuity.

In addition, while every policy produces both costs and benefits, our reading of the
empirical evidence suggests that the vast majority of ecoromists and social scientists
Jfrom across the ideological spectrum have found that immigration increases economic
growth and otherwise benefits the country as a whole. Thus, NCLR believes that
maintaining a generous legal immigration system reflects our highest ideals and is good
Jfor the economy and the country.

Third, in our view, appropriate limits on immigration would: (4) Reaffirm the principle
that family reunification should remain the cornerstone of the legal immigration system.
In such a system, U.S. citizens and lawful permanent residents would not have to wait for
decades or longer to reunite with family members who live abroad; (B} Include “safe and
legal channels to meet legitimate workforce needs” in a way that balances the interests of
employers and workers, while also ensuring sufficient resources so that today’s “children
have the skills they need for the highest-paying jobs of tomorrow,” as we noted in our
testimony. Such a system must include full labor rights and protections, as well as
strengthened labor law enforcement; (C) Be enforced through a combination of
measures, including border enforcement, labor law enforcement, removal of violators,
with priority on offenders who pose a safety or security threat, and, as we noted in our
answers above, targeting immigration enforcement resources on unscrupulous actors
who deliberately prey on vulnerable workers and are the most-likely violators. Such a
system must not encourage employment discrimination against Latinos and others who
may appear “foreign,” and should not condone or encourage racial profiling; we are
hopeful that improvements in technology can facilitate these outcomes, as well as help
develop more effective mechanisms to detect and remove those who overstay their visas.

Legalization Program Details: Should Congress consider a bill to legalize people
unlawfully in the country, who should be eligible for the program? Please answer the
following questions related this issue.
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« Should people here illegally who are in removal proceedings be allowed to benefit
from a legalization program?

s Should people that have ignored the government’s orders to leave the United States —
after a thorough legal proceeding——be allowed to benefit from a legalization
program?

+ Should an alien convicted of a felony criminal offense or multiple misdemeanors be
allowed to benefit from a legalization program?

Should gang members be ailowed to benefit from a legalization program?

If an alien provides information in an application that is law enforcement sensitive or
criminal in nature, should that information be used by our government and not be
protected under confidentiality provisions?

+  Should people here illegally be given probationary status, or legal status, without a
background check done first?

e Should aliens (rather than taxpayers} who benefit from a legalization program pay for
all costs associated with it?

e Should there be a time limit imposed for federal agents with regard to background
checks on aliens who apply for legalization?

» Should people that apply for legalization be required to submit to an in-person
interview with adjudicators?

» Should people that have been denied legalization be placed in immigration
proceedings and removed?

e If the Secretary of Homeland Security must revoke a visa for someone on U.S. soil,
should that decision be reviewable in the U.S. courts?

NCLR Response: NCLR agrees with the bipartisan group of Senators working on
immigration reform legislation and many bipartisan, independent commissions that have
concluded that a program to legalize those here in unauthorized status is an essential
element of immigration reform. Such a legalization program must be broad in scope,
excluding only those that pose a demonstrable threat to public safety. While some might
disagree, the alternatives are far worse. Any attempt to round up and deport 11 million
people in our communities would vielate the civil rights and disrupt the lives of millions
of UL citizens and legal residents. Similarly, attempts to create a climate that is so
hostile that unauthorized persons might “self deport,” have already resulted in
unacceptable levels of racial profiling and abuse, including the unlawful detention and in
some cases even deportation of U.S. citizens.

A this point, it is unclear what the exact sequence of procedural steps will be required to
legalize; suffice it to say here that the program should be designed fo maximize coverage
of the undocumented population and afford the government the opportunity to screen out
those that pose a threat to public safety. If the program will involve an initial
registration period followed by a final adjudication, then certainly those registered
should receive temporary deferred action status with work quthorization. This would
allow sufficient time for appropriate background checks and, if required, in-person
interviews with an examiner. In any event, the deferred status should be renewable until
such time as a final decision on the application is made.

5
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Regarding program financing, several studies of IRCA implementation found that the
effective operation of legalization was endangered by financing provisions that almost
resulted in the closure of INS processing offices at the height of the application surge.
NCLR believes that the statute should provide financing sufficient to ensure an effective
legalization program.

Consistent with decades of Supreme Court precedents, NCLR supports judicial review of
government actions that may have serious consequences for the rights and well-being of
individuals in immigration proceedings. :
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Question#: | 1

Topic: | DACA Authority

Hearing: | Comprehensive Immigration Reform

Primary: | The Honorable Charles E. Grassley

Committee: | JUDICIARY (SENATE)

Question: Did your Department obtain a legal opinion from the Office of Legal Counsel
or anyone else in the administration about your legal authority to implement the Deferred
Action for Childhood Arrivals? Please provide copies of any documentation, including
any and all legal opinions, memoranda, and emails, that discusses any authority you have
or do not have to undertake the program.

Response: The Department of Homeland Security is fully committed to ensuring that its
policies, practices, and procedures — including the Deferred Action for Childhood
Arrivals process — comply fully with all relevant constitutional and statutory
requirements. As a general matter, however, the Department does not disclose what
confidential legal advice has been provided or what legal questions may have been
presented to the Office of the General Counsel or to the Department of Justice for
consideration.
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Question#: | 2

Topic: | DACA processing

Hearing: | Comprehensive Immigration Reform

Primary: | The Honorable Charles E. Grassley

Committee: | JUDICIARY (SENATE)

Question: Are officers being instructed to approve or pressured to “get to a yes™ on
DACA applications? s there guidance to officers that Requests for Evidence (RFEs) not
be issued, or to be issued only in extremely rare circumstances?

Response: No. Officers are not being instructed to approve or pressured to “get to a yes”
on DACA requests. Nor are officers being instructed to issue requests for evidence
(RFE) only in extremely rare circumstances. USCIS officers are instructed to issue an
RFE, as necessary, to provide requestors an opportunity to submit additional evidence to
support their request prior to USCIS issuing a final decision. As of February 14, 2013,
the RFE rate is 22 percent, which is consistent with other USCIS programs that generally
issue an RFE prior to final adjudication.
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Question#: | 3

Topic: | background checks (DACA)

Hearing: | Comprehensive Immigration Reform

Primary: | The Honorable Charles E. Grassley

Committee: | JUDICIARY (SENATE)

Question: Describe what databases are queried as part of the applicant’s background
check and what government agency maintains the database. Does the database have audit
qualities to determine date, location, and name of official performing the query?

Response: U.S. Citizenship and Immigration Services (USCIS) performs background
and security checks for all individuals who request deferred action as a childhood arrival.
All deferred action requestors will be subject to a TECS query, and those requestors 14
years of age and older will also be subject to a Federal Bureau of Investigation (FBI)
fingerprint check. Both TECS and the FBI fingerprint identification system have logs
that can be used to determine the date, location, and name of the user performing a query.
TECS is maintained by U.S. Customs and Border Protection (CBP).

Question: Describe what type of queries are being conducted and the information that is
provided as a result of the search (i.e. NCIC queries provide a description of the
applicant’s criminal history).

Response: TECS is a border enforcement system that, among other functions, supports
the screening of travelers entering the United States and the screening requirements of
other federal agencies. USCIS has access to all wants, warrants, and lookouts listed in
TECS and certain files within the National Crime Information Center (NCIC) database
through TECS, as well as files which include wants/warrants, foreign fugitives, missing
persons, registered sex offenders, deported felons, supervised releases, protection orders,
terrorist organization members, and violent gang members.

The FBI Fingerprint Check provides summary information regarding an individual’s
administrative and/or criminal record within the United States.

Question: Does USCIS receive assistance from any other government agencies when
conducting background checks on applicants? If so, what is the extent of this assistance?

Response: USCIS submits biometric data to the FBI for a comparison of FBI records.
When the result is a match to an IDENT fingerprint record, the FBI provides USCIS with
details of the requestor’s arrest history.

When a TECS query results in a match, USCIS contacts the agency/office that entered
the relevant record to obtain additional information and to verify that the record relates to
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Question#: | 3

Topie: | background checks (DACA)

Hearing: | Comprehensive Immigration Reform

Primary: | The Honorable Charles E. Grassley

Committee: | JUDICIARY (SENATE)

the requestor. If the requestor has more than one record, it may be necessary to contact
multiple agencies/offices.

Question: s the Intelligence Community provided the names of the applicant’s to cross
check with their databases? If not, why not?

Response: All deferred action requestors are subject to a TECS query. When this query
returns a positive match against the system’s records, USCIS, through its FDNS officers,
coordinates closely relevant information with the Intelligence Community to ensure
information is shared between USCIS and the pertinent Intelligence Community agency
to ensure national security interests are served.

Question: At what stage of the background check is the Fraud Detection and National
Security (FDNS) unit at USCIS consuited?

Response: Any background check hits indicating immigration fraud, criminal activity,
public safety concerns, or national security concerns are referred to FDNS.

Question: If an applicant does not provide the designated background documents are
they allowed to submit additional documents in their place?

Response: If the supporting evidence filed with Form 1-821D is deemed insufficient,
USCIS will generally issue a request for additional evidence. A list of possible
supporting documents can be found on the form instructions.

Question: Are the applicants allowed to present a character reference to verify their
identity? If so, are these references verified?

Response: No. An individual requesting consideration of deferred action for childhood
arrivals may not present a character reference to verify his or her identity. Requestors are
informed before attending the biometrics appointment about which documents are needed
to establish identity.

Question; Is FDNS reviewing approved applications for quality assurance? If not, why
not?

Response: Each deferred action request forwarded to FDNS as a fraud referral is
reviewed to verify the evidence or suspicion of fraud. In addition, USCIS is
implementing a process to select a random sample of DACA cases for review and
analysis. This will include a pre-adjudication file review as well as a post-adjudication
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follow up to ensure USCIS effectively forwards cases with fraud indicators to FDNS and
correctly adjudicates all cases.

Question: Is the Department requiring in-person interviews? If so, under what
circumstances? If not, why not?

Response: USCIS will conduct DACA interviews to verify and potentially expand upon
the representations a requestor makes in the adjudications process.

Question: Does USCIS have a sufficient number of employees to process the
background checks for the large volume of applicants? Is USCIS currently hiring
employees or have any vacancies for these positions? If so, how many?

Response: Yes, USCIS does have a sufficient number of employees to process the
background checks for the Jarge volume of DACA applicants. USCIS has proactively
hired staff from the onset of DACA in order to handle the new workload generated from
the program. The DACA hiring process is still on-going. USCIS intends to hire 746
positions within the Agency’s Service Center Operations Directorate that will support the
DACA process, in addition to other Service Center Operations workloads.
Approximately 70% of those hires will be adjudicatory staff while the remaining 30%
will consist of support and clerical staff. To date, USCIS Service Center Operations has
hired 426 positions associated with the expected DACA-related workload increase 316
of those positions are adjudicatory staff. An additional 196 hiring actions are pending;
thus, a total of 622 DACA related hiring actions have been initiated through USCIS
Service Center Operations to-date. Further, as is the case with any newly created
process, there are additional positions that will be hired outside of the adjudicatory staff
to support and maintain all other agency responsibilities. For the DACA program, the
total number of hires will be approximately 1,422 positions. This total number of staffing
includes more than 130 positions for FDNS as well as additional staff at the National
Benefits Center to process existing workloads that were internally shifted in order to free
up capacity at USCIS Service Centers. Finally, some additional hires will also occur
within the USCIS Management Directorate to support the increased staffing numbers
within the agency.
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Question: What steps has the administration taken to review and ensure that fraudulent
documents are not submitted in support of applications for deferred action?

Response: ICE and USCIS will deploy their considerable fraud prevention resources to
guard against fraud in this process — and to take strong action against any individuals who
engage in fraud. In addition, USCIS has developed training and various resource guides
offering exemplars of documents that may be submitted in support of DACA requests.
Initial training for officers reviewing DACA requests—inciuding anti-fraud training—
occurred in September 2012. Fraud Detection and National Security (FDNS) continues
to supplement this initial training with targeted anti-fraud training. USCIS is also
working with U.S. Immigration and Customs Enforcement’s (ICE) Forensic Laboratory
and other federal, state, and foreign government officials for the purposes of building a
repository of government issued documents (e.g., passports, birth certificates, and
transcripts). These documents are shared with officers and FDNS personnel and are used
as an aid in verifying information provided by the DACA requestor.

Question: What types of fraud detection mechanisms have been used? Which have been
successful? Which have not been so successful?

Response: USCIS has made clear in its public guidance that if individuals knowingly
make a misrepresentation, or knowingly fail to disclose facts, in an effort to have their
case deferred or obtain work authorization through this process, they will be treated as an
immigration enforcement priority to the fullest extent permitted by law, and be subject to
criminal prosecution and/or removal from the United States. USCIS is utilizing the
existing Fraud Detection Standard Operating Procedures (SOP) and is incorporating a
data-driven approach to further facilitate the identification of potential fraud. The anti-
fraud strategy focuses on gathering and managing data, developing strategies, and taking
appropriate action on all fraud related issues (e.g., denial and referral to ICE for removal).
TECS and fingerprint checks will provide information on individuals who may pose
national security or public safety risks as well as indicators of potential fraud. Requestors
with positive criminal history results, substantiated findings of fraud, or public safety or
national security concerns will be handled under the current Notice To Appear (NTA)
policy. If the evidence establishes that an individual has a felony conviction, a significant
misdemeanor conviction, three or more non-significant misdemeanor convictions, has
attempted to defraud USCIS, or is otherwise a threat to national security or public safety,
USCIS will deny the deferred action request unless exceptional circumstances apply.
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The DACA-specific anti-fraud detection strategy is based on USCIS’s identification and
analysis from observed trends and USCIS’s ability to gather and manage data obtained
from and in cooperation with law enforcement, the intelligence community, and other
government and institutional partners and to take appropriate action when fraud is
discovered. When multiple DACA requests are identified that demonstrate similar
indicators of potential fraud, USCIS analyzes the noted requests and conducts additional
research and coordination with other U.S. Government entities as appropriate. USCIS
then works to validate and develop additional indicators which are disseminated on a
broader basis to the adjudicative workflow.

One particular fraud indicator developed using this strategy is the list of suspect schools
maintained by USCIS to notify USCIS officers of educational institutions that do not
exist or are otherwise suspected of providing fraudulent educational documents. USCIS
has noted and acted upon submissions of educational documents that do not appear to
have been issued by legitimate schools.

Question: How have the veracity of affidavits been assessed?

Response: For most of the guidelines, affidavits are not sufficient on their own as
evidence submitted with a request for deferred action for childhood arrivals. However,
affidavits may be used to support meeting the following guidelines, if documentary
evidence is unavailable:

e A gap in the documentation demonstrating the five year continuous residence
requirement; and

¢ A shortcoming in documentation with respect to the brief, casual and innocent
departures during the five years of required continuous presence.

However, if USCIS determines that the affidavits are insufficient to overcome the
unavailability or the lack of documentary evidence with respect to either of these
guidelines, it may issue a request for evidence indicating that further evidence must be
submitted to demonstrate that the person meets these guidelines.

USCIS will not accept affidavits as proof of satisfying the following guidelines:

o The person is currently in school, has graduated or obtained a certificate of
completion from high school, has obtained a general education development
certificate, or is an honorably discharged veteran from the U.S. Coast Guard
(USCG) or Armed Forces of the United States;
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The person was physically present in the United States on June 15, 2012;

The person came to the United States before reaching his or her 16th birthday;
The person was under the age of 31 on June 15, 2012; and

The person’s criminal history, if applicable.

Question: In what circumstances does an individual receive a notice of intent to deny and
a denial of deferred action?

Response: USCIS officers will not defer removal under the DACA process for requestors
who do not meet the guidelines set forth in the Secretary’s memorandum. Where
evidentiary deficiencies are identified, USCIS officers are instructed generally to issue a
request for evidence (RFE) or notice of intent to deny (NOID), as necessary, to provide
requestors an opportunity to submit additional evidence to support their request prior to
USCIS issuing a final decision. USCIS will issue a denial if the requestor does not
provide sufficient evidence to satisfy the guidelines. In some instances an outright denial
may be issued without first issuing an RFE or NOID. For example, if the record contains
irrefutable evidence that a requestor was age thirty-one or older on June 15, 2012 or did
not arrive in the United States before his or her sixteenth birthday, USCIS will issue a
straight denial because the requestor is unable to satisfy the guideline.

Question: In what circumstance is an individual who is denied deferred action placed in
removal proceedings?

Response: If USCIS decides not to defer action in a particular case, USCIS will apply its
existing policy guidance governing the referral of cases to ICE and USCIS’ issuance of
Notices to Appear (www.uscis.gov/NTA).

Question: Please explain the applicable confidentiality provisions. At what point in the
process does confidentiality attach? Is confidentiality protected no matter the case, or is
previous fraud, criminal behavior or national security concerns being raised with other
law enforcement?

Response: Information provided in a request is protected from disclosure to ICE and
U.S. Customs and Border Protection (CBP) for the purpose of immigration enforcement
proceedings unless the requestor meets the criteria for the issuance of a Notice To Appear
or a referral to U.S. Immigration and Customs Enforcement under the criteria set forth in
USCIS’s Notice to Appear guidance (www.uscis.gov/NTA). Individuals whose cases are
deferred pursuant to the consideration of deferred action for childhood arrivals process
will not be referred to ICE. The information may be shared with national security and law
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enforcement agencies, including ICE and CBP, for purposes other than removal,
including for assistance in the consideration of deferred action for childhood arrivals
request, to identify or prevent fraudulent claims, for national security purposes, or for the
investigation or prosecution of a criminal offense. The above information-sharing policy
covers family members and guardians, in addition to the requestor.

Question: What sort of punishment will be sought for aliens who commit fraud or
material misrepresentation? Please elaborate if any punishments have been imposed.

Response: USCIS is committed to safeguarding the integrity of the immigration process.
If individuals knowingly make a mistepresentation, or knowingly fail to disclose facts, in
an effort to have their case deferred or obtain work authorization through this process,
they may face significant consequences. They will be treated as an immigration
enforcement priority to the fullest extent permitted by law, and be subject to criminal
prosecution and/or removal from the United States.
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Question: Please provide the following detailed data, as requested by Chairman Smith
and myself on September 20, 2012:

Question a: The number of submitted Form I-821Ds (applications for deferred action)
Question a-i: received

Response: As of March 14, 2013; USCIS has accepted approximately 480,231 DACA
requests at the intake lockbox facilities.

Question a-ii: approved

Response: As of March 14, 2013; USCIS has approved approximately 252,193 DACA
requests.

Question a-iii: denied

Response: Generally speaking, USCIS first accepts or rejects filings at a Lockbox
facility for intake and, within days, issues a receipt notice. Within the next two weeks,
individuals are scheduled for their biometrics services appointments, which in turn, are
set two to three weeks in advance to allow individuals to adjust their schedule or arrange
transportation to appear in person for biometrics collection. After the appointment,
biometric and biographic checks are run through various databases before a case is
considered adjudication ready. Cases yielding hits are sent first to specialized units to
resolve the matter in question and provide definitive information before a case proceeds
to adjudication. Consistent with standard practice, officers reviewing cases who identify
a deficiency in the facts or evidence presented generally will first issue a Request for
Evidence (RFE) or Notice of Intent to Deny (NOID) before denying the case. Each of
these avenues provides the requestor an opportunity to address the deficiency in their
request. The agency provides a standard time period of 84 days to respond to an RFE and
30 days to respond to a NOID. If the requestor’s response to an RFE or NOID does not
adequately address the area of concern, the case will be denied. At present, given that the
process has been just over six months in existence, approximately 1,102 cases have
reached the stage where they have been denied.

Question a-iv: approved despite a criminal conviction
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Response: USCIS does not have these statistics.
Question a-v: approved despite a pending criminal charge
Response: USCIS does not have these statistics.
Question a-vi: approved despite a juvenile criminal conviction
Response: USCIS does not have these statistics.
Question a-vii: denied for suspicion of fraud or on the basis of fraud. Of those, how
many have been referred for prosecution or removal, and how many have been
prosecuted or removed for such cause?
Response: Since the implementation of DACA, approximately 1,102 denials have been
issued. None have been denied for fraud. However, USCIS currently has pending cases
that have not yet been decided that are under active investigation for fraud.
Question a-viii: containing fraud indicators
Response: As of March 14, 2013; approximately 2,466 cases have been referred to the
Center Fraud Offices (Fraud Detection and National Security) for fraud
verification/investigation. The Center Fraud Offices have returned approximately 656 of
those cases where fraud was not substantiated. The remaining approximate 1,810 cases

are still pending with the Center Fraud Offices for verification and investigation.

Question b: The number of submitted Form 1-765s (applications for work permits)
submitted along with an 1-821D

Question b-i: received

Response: As of March 14, 2013; USCIS has accepted approximately 457,550 1-765
Apbplications filed concurrently with DACA requests at the intake lockbox facilities.

Question b-ii: approved

Response: As of March 14, 2013; USCIS has approved approximately 254,626 1-765
Applications that were filed concurrently with DACA requests.

Question b-iii: Denied
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Response: As of March 14, 2013; USCIS has denied approximately 1,165 1-765
Applications that were filed concurrently with DACA requests.

Question b-iv: granted a fee waiver.

Response: As of March 14, 2013; USCIS has granted approximately 76 fee exemptions.
Fee waivers are not available for DACA requests.

Question c: The number of individuals granted deferred action under the DACA policy
who

Question c-i: have applied for advanced parole

Response: As of February 28, 2013; USCIS has received approximately 124 DACA
related applications for advance parole.

Question c-ii: have been granted advance parole

Response: As of February 28, 2013; USCIS has approved approximately 77 DACA
related applications for advance parole.

Question c-iii: have been granted advanced parole, traveled, and been paroled back
into the United States and subsequently been granted lawful permanent residency.

Response: USCIS does not keep these statistics.
Question c-iv: have been granted lawful permanent residency under any other means.
Response: USCIS does not keep these statistics.
Question d: The number of parents of applicants for DACA who have
Question d-i: requested prosecutorial discretion
Question d-ii: received prosecutorial discretion
Question d-iii: been denied prosecutorial discretion.
Response: There is no process for parents whose children are granted deferred action to

be considered under the deferred action for childhood arrivals initiative unless they
independently satisfy the guidelines. Other individuals may, on a case-by-case basis,
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request deferred action from USCIS or ICE in certain circumstances, consistent with
longstanding practice.

Question e: The number of applications that have been received for individuals in
removal proceedings, and the number of deferred action or work permit applications that
have been approved for individuals in removal proceedings.

Response: USCIS does not keep these statistics.

Question f: The number of DACA applicants who have been denied deferred action who
have been:

Question f-i: placed in removal proceedings
Response: As of February 21, 2013; USCIS has not placed any DACA requestor in
removal proceedings. ICE does not track these statistics, as ICE only handles DACA
requests from aliens held in ICE custody. ICE does not have any mechanisms in place to
identify when a USCIS denial of a DACA application results in ICE placing the alien into
removal proceedings.

Question f-ii: denied due to ineligibility

Response: As of March 14, 2013; USCIS has denied approximately 1,102 DACA
requests.

Question f-iii: denied due to fraud or other violation of the immigration law
Response: Out of the approximate 1,102 denials to date, none have been denied for
fraud. USCIS currently has pending cases that have not yet been decided that are under
active investigation for frand.

Question f-iv: denied due to criminal history

Response: USCIS does not have statistics on how many requests were denied because of
criminal history.

Question f-v: deported from the United States.

Response: DHS does not keep these statistics.
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Question: How many DACA applications have been denied? What is the process for an
adjudicator to deny an application? For what reasons have DACA applications been
denied? Please break down the number of applications denied and from which service
center they originate.

Response: Individuals who do not satisfy the guidelines, or who USCIS adjudicators
determine should not receive an exercise of prosecutorial discretion, will be denied.
USCIS officers are instructed generally to issue a request for evidence or notice of intent
to deny, as necessary, to provide requestors an opportunity to submit additional evidence
in support of their request prior to USCIS issuing a final decision. As of March 14, 2013,
USCIS has denied 1,102 requests.
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Question: s there any concem about the fiscal health of the agency in charge of DACA
— the U.S. Citizenship and Immigration Service? Is the current amount being charged for
DACA covering all related costs, including processing, background checks, and fraud
prevention efforts? Is there any discussions taking place about increasing the application
costs for DACA?

Response: All individuals that submit a request for Deferred Action for Childhood
Arrivals (DACA) must pay a fee of $380 for Form 1-765, Application for Employment
Authorization (which is filed concurrently with Form 1-821D, Consideration of Deferred
Action for Childhood Arrivals, and is processed concurrently with that form as part of an
integrated process) and an $85 biometric processing fee for a total of $465. There are no
fee waivers available for employment authorization requests filed in connection with
DACA, although fee exemptions are permitted in very limited circumstances. Since
August 15, 2012, USCIS has been closely monitoring fee receipts associated with DACA
and the costs to the agency for processing the request including background checks, and
fraud prevention efforts. Revenues have been sufficient to cover all costs to the agency
for the DACA process. USCIS will continue to carefully monitor and track revenues
from the program to ensure they fully cover costs. USCIS will examine the cost of the
DACA program along with all other agency workload processes as part of its 2014-2015
Biennial Fee Review (as required by the CFO Act of 1990) to determine if a fee
adjustment is warranted.
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Question: Regarding the Luis Abrahan Sanchez Zavaleta case, you said at the hearing, “I
did not learn about it unti! January [2013] and nor did my aides.” However, all
Republican members of the Senate Judiciary Committee sent you a letter on December
19, 2012, regarding the matter.

Would you like to correct the record with the Committee regarding when you first
learned of the Sanchez Zavaleta case, or do you stand by your statement that you did not
learn of the case until January 2013?

When was the first time the case was raised with anyone else at DHS headquarters?
What was the context? What action was taken in response?

Response: At the hearing before this Committee, I misspoke as to the date of the
Associated Press (AP) article on the case. I stated at the hearing that the AP ran a story in
January. In fact, that AP story ran in December, and that is when I learned of this matter.

However, DHS staff was made awate of this matter prior to then, and assisted in
facilitating coordination between USCIS and ICE, and arranged notification to Senator
Menendez’s oftice after Mr. Zavaleta was apprehended. To my knowledge, decisions on
the merits of this case were made by USCIS and ICE. DHS headquarters did not make
those decisions.
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Question: On the application for Deferred Action for Childhood Arrivals (DACA), Form
1-821D, question 1 of Part 3 asks, “Have you ever been arrested for, charged with, or
convicted of a felony or misdemeanor in the United States?” Question 5.d of Part 3 asks
if the respondent has ever had *any kind of sexual contact or relations with any person
who was being forced or threatened.” Sanchez Zavaleta answered no to both questions,
despite having been arrested for aggravated sexual assault on October 11, 2009.

However, Elliot Williams, ICE Assistant Director for the Office of Congressional
Relations, informed Senate Judiciary Committee staff in a February 4, 2013, briefing that
lying on a DACA application was not considered a crime.

h. Why is it not a crime to lie on a DACA application?

i When false information is provided on a DACA application, how should USCIS
deal with such a situation?

j- If there are no consequences for lying on a DACA application, please explain how
this is not an invitation to lie to the federal government on a DACA application.

Response: It is false to say there are no consequences for lying on a DACA application.
A DACA requestor is required to declare under penalty of perjury that the information
provided to support his or her request is true. Lying on a DACA request is a crime and
DHS will treat it as such. If false information is provided in a DACA request, that
information may be shared with national security and law enforcement agencies,
including ICE and CBP, for the investigation or prosecution of a criminal offense, to
identify or prevent fraudulent claims, or for national security purposes. USCIS has made
clear in its public guidance that if individuals knowingly make a misrepresentation, or
knowingly fail to disclose facts, in an effort to have their case deferred or obtain work
authorization through this process, they will be treated as an immigration enforcement
priority to the fullest extent permitted by law, and be subject to criminal prosecution
and/or removal from the United States.
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Question: When was the last time you met with the head of each union to discuss
concerns by agents?

Response: The American Federation of Government Employees, AFL-CIO (AFGE), is
the certified representative of the nationwide bargaining unit that includes U.S.
Immigration and Customs Enforcement (ICE) officers and agents involved in customs
enforcement. AFGE has delegated most of the representation functions for this
bargaining unit to National Immigration and Customs Enforcement Council 118 (C118),
which comprises 26 union locals. Most of ICE’s 24 field office directors meet regularly
with the union local presidents and their executive board. Although the C118 president
elected to discontinue participation in the national ICE labor management relations
forums (LMRF), union local presidents continue to participate in local LMRF meetings.

All of ICE’s field offices established ICE-LMRFs in early 2011 and, except for those few
local presidents who elected not to participate or to discontinue participation in the ICE-
LMREFs, ICE field office directors conduct monthly or quarterly LMRF meetings with
local presidents and local union officers.

ICE senior leadership, including Director John Morton, has met with C118 as follows:

e January — March 2013 ~ Executive Associate Director Radha Sekar and Human
Capital Officer Kim Bauhs had a series of ongoing briefing regarding
Sequestration, Budget and Furlough issues.

e April 2013 — Kim Bauhs meet with C118 regarding Federal Viewpoint Survey
and a series of other topics raised by the council. Kim requested additional future
meetings regarding issues of common interest.

e February 2012—Director Morton met with the C118 President and John Gage,
then AFGE National President, regarding upcoming negotiations concerning the
ICE Collective Bargaining Agreement. Negotiations were held in the summer of
2012. A senior advisor to Director Morton served as the chief negotiator.

o November 2011—ICE reached out to the C118 President as part of a study to
improve ICE’s Labor Relations Program and interactions with the Council. After
initial discussions, C118 declined further participation.
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o June 2011—Director Morton and ICE senior leadership participated in mediation
with C118 led by the Federal Mediation and Conciliation Service (FMCS).
Through structured interaction, both parties were able to discuss specific problem
areas and identify possible means to resolve the issues. While some matters were
addressed through those discussions, areas of disagreement remained. FMCS
recommended sessions targeted at improving the nature of the relationship and
interactions between labor and management; however, C118 declined to
participate.

e March 2011—Per Executive Order 13522, “Creating Labor-Management Forums .
to Improve the Delivery of Government Services,” Director Morton hosted a labor
forum with C118 during which numerous issues were discussed of interest to the
Council. The Department of Homeland Security (DHS) has also sponsored DHS-
wide forums during which ICE senior leadership and C118 have participated.
Although C118 initially declined further involvement in the forums, recently,
C118 has begun to participate occasionally.

Gary Mead, Executive Associate Director (EAD), ICE Office of Enforcement and
Removal Operations (ERO), has also hosted regular opportunities for pre-decisional
involvement with C118 about topics as diverse as agent and officer uniforms, parameters
for a single agent and officer career path, opportunities for a peer support program, and
other issues. Additionally, last year, Director Morton accompanied EAD Mead to many
town halls with ICE personnel held across the country and during those trips, met with
local union leadership to discuss concerns, mission, and strategy.

Question: How do you respond to the ICE union’s complaint that they are handicapped
from fulfilling their missions?

Response: The performance of ICE officers has allowed 1CE to achieve record-setting
results in 2012, demonstrating they are successfully fulfilling the ICE mission.

Overall, in FY 2012, ERO removed 409,849 individuals. Of these individuals,
approximately 55 percent, or 225,390 of the people removed, were convicted of felonies
or misdemeanors——almost double the removal of criminals in FY 2008. This includes
removal of 1,215 aliens convicted of homicide; 5,557 aliens convicted of sexual offenses;
40,448 aliens convicted for crimes involving drugs; and 36,166 aliens convicted for
driving under the influence.

ICE continues to make progress with regard to other categories prioritized for removal.
In 2012, 96 percent of all of ICE’s removals fell into a priority category—a record high.
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Thus, far from being handicapped in fulfilling the ICE mission, the performance of ICE
officers and agents has been record-setting in 2012.

Question: Do you have plans to meet with either union in the near future?

Response: ICE’s Office of Human Capital officials have made offers to reconstitute the
ICE Level LMRF or some method of regular scheduled LMR communications and we
are awaiting a positive response from the Council 118 President. ICE has indicated that it
would like to reinstate the LMRFs as part of our renewed efforts to establish effective
means of constructive dialogue with the national union. Local managers continue to hold
LMRF meetings with the local union presidents.

Of note, on March 5, 2013, the C118 president attended the most recent Department of
Homeland Security LMRF.
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Question: Why is the President’s plan silent on the need for future guest workers,
particularly low-skilled workers? Do you believe that a new legal avenue for low-skilled
workers is needed in order to stem the flow of illegal immigration?

Response: The manner in which legislation deals with the potential need for future
temporary workers is an important part of immigration reform. We are open to seeing
how any proposal from the Senate or House proposes to address future temporary worker
programs so that it both protects workers, including immigrant workers, and is based on
data-drive workforce needs, and will work with Congress on any such proposals.




183

Question#: | 12

Topic: | Legalization program details

Hearing: | Comprehensive Immigration Reform

Primary: | The Honorable Charles E. Grassley

Committee: | JUDICIARY (SENATE)

Question: Should people here illegally who are in removal proceedings be allowed to
benefit from a legalization program? Should people that have ignored the government’s
orders to leave the United States — after a thorough legal proceeding—be allowed to
benefit from a legalization program?

Response: The Administration has made clear that any immigration reform package must
include a legal way for undocumented immigrants to earn citizenship that will encourage
them to come out of the shadows so they can play by the same rules as everyone else,
including paying their taxes. Under any earned citizenship plan, immigrants living here
illegally must be held responsible for their actions by passing national security and
criminal background checks, paying taxes and a penalty, going to the back of the line,
and learning English before they can earn their citizenship.

Question: Should an alien convicted of a felony criminal offense or multiple
misdemeanors be allowed to benefit from a legalization program?

Response: The Administration has made clear that any immigration reform package must
include a legal way for undocumented immigrants to earn citizenship that will encourage
them to come out of the shadows so they can play by the same rules as everyone else,
including paying their taxes. Under any earned citizenship plan, immigrants living here
iflegally must be held responsible for their actions by passing national security and
criminal background checks, paying taxes and a penalty, going to the back of the line,
and learning English before they can earn their citizenship.

Question: Should gang members be allowed to benefit from a legalization program?

Response: The Administration has made clear that any immigration reform package must
include a legal way for undocumented immigrants to earn citizenship that will encourage
them to come out of the shadows so they can play by the same rules as everyone else,
including paying their taxes. Under any earned citizenship plan, immigrants living here
illegally must be held responsible for their actions by passing national security and
criminal background checks, paying taxes and a penalty, going to the back of the line,
and learning English before they can earn their citizenship.

Question: If an alien provides information in an application that is law enforcement
sensitive or criminal in nature, should that information be used by our government and
not be protected under confidentiality provisions?
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Response: The manner in which legislation deals with the confidentiality of information
submitted as part of an earned legalization program is an important part of immigration
reform. We look forward to seeing how any proposal from the Senate or House proposes
to address this issue, and will work with Congress on any such proposals.

Question: Should people here illegally be given probationary status, or legal status,
without a background check done first? Should there be a time limit imposed for federal
agents with regard to background checks on aliens who apply for legalization?

Response: The Administration has made clear that any immigration reform package must
include a legal way for undocumented immigrants to earn citizenship that will encourage
them to come out of the shadows so they can play by the same rules as everyone else,
including paying their taxes. Under any earned citizenship plan, immigrants living here
illegally must be held responsible for their actions by passing national security and
criminal background checks, paying taxes and a penalty, going to the back of the line,

and learning English before they can earn their citizenship.

Question: Should aliens (rather than taxpayers) who benefit from a legalization program
pay for all costs associated with it?

Response: An earned legalization program should include the payment of fees and
penalties to offset the costs of administration.

Question: Should people that apply for legalization be required to submit to an in-person
interview with adjudicators?

Response: The manner in which legislation deals with how applications should be
processed is an important part of immigration reform. We look forward to seeing how
any proposal from the Senate or House proposes to address this issue, and will work with
Congress on any such proposals.

Question: Should people that have been denied legalization be placed in immigration
proceedings and removed?

Response: The manner in which legislation deals with individuals whose applications for
legalization have been denied is an important part of immigration reform. We look
forward to seeing how any proposal from the Senate or House proposes to address this
issue, and will work with Congress on any such proposals.
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Question: If the Secretary of Homeland Security must revoke a visa for someone on U.S.
soil, should that decision be reviewable in the U.S. courts?

Response: The manner in which legislation deals with judicial review as part of a visa
program is an important part of immigration reform. We look forward to seeing how any
proposal from the Senate or House proposes to address this issue, and will work with
Congress on any such proposals.
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Question: Until immigration reform is passed by Congress, what will your Department
be doing to comply with the 1996 law that requires the Executive Branch to implement a
biometric entry and exit system?

Response: As required by the FY2012 Appropriations Act, DHS provided to the House
and Senate Appropriations Committees a Comprehensive Biometric Air Exit Plan in May
2012. In that plan, DHS explained that it will continue to pursue research and
development into a biometric air exit plan, led by the DHS Science and Technology
Directorate (S&T), while enhancing the existing biographic air exit system that DHS uses
today to identify and sanction those who have overstayed their authorized period of
admission to the United States. Given the concerns with earlier biometric air exit pilots
conducted between 2004 and 2009, DHS S&T will work with subject matter experts from
U.S. Customs and Border Protection (CBP) and the National Institute of Standards and
Technology (NIST) in order to evaluate recent private sector and international technology
deployments to determine additional operational models for a biometric air exit program.
Our first step is to identify technology that is viable and not cost-prohibitive before
proceeding with a pilot program. The plan also described how the Department will
continue to enhance its existing exit system using biographic data between now and 2014,
which will:

= Significantly enhance our existing capability to identify and target for
enforcement action those who have overstayed their authorized period
of admission and who represent a public safety and/or national security
threat;

= Establish an automated entry-exit capability that will produce
information on individual overstays and determine overstay
percentages by country;

= Allow us to take administrative action against confirmed overstays by
providing the State Department with information to support visa

. revocation, prohibiting VWP travel, and placing individuals on
lookout lists, in accordance with existing federal laws;

" Establish greater efficiencies to our Visa Security Program, allowing
for research and analytic activities to be carried out in the United
States and investigative and law enforcement liaison work overseas;
and

= Provide the core components of an entry-exit and overstay program
that will incorporate and use biometric information, as technologies
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mature and DHS can implement an affordable biometric air exit
system.

In the past two years, DHS has worked to better detect and deter those who overstay their
authorized period of admission through implementation of the enhanced biographic
program. As part of Phase I of this effort, in May 2011, Department components began a
coordinated effort to vet all potential overstay records against intelligence community
and DHS holdings for national security and public safety concerns. In total, Department
components reviewed the backlog of 1.6 million unvetted potential overstay records
based on national security and public safety priorities. The resulting individuals of
concern were forwarded to U.S. Immigration and Customs Enforcement (ICE) for further
investigation, and the remaining records are being manually reviewed by ICE to
determine overstay status and will be pursued by ICE in accord with the Administration’s
enforcement priorities. Phase 11 of this effort includes automating connections between
data sources, allowing the Department’s Arrival-Departure Information System, which
tracks overstays for the Department, to use additional USCIS data useful to determining
overstays, and refining ICE’s ability to more effectively target and prioritize overstay
leads of concern. This phase was deployed on April 9, 2013.

DHS is also following through on Phase III of the enhanced biographic exit plan. This
includes database modernization, further investments in targeting and prioritization
capabilities, increased functionality between biometric and biographic repositories, as
well as document validation, which will dramatically improve the ability to successfully
match entry and exit records biographically. In addition to improving existing biographic
capabilities, DHS is finding low cost ways to eliminate existing gaps in data. DHS has
partnered with Canada to develop an exit program on the common land border of both
countries. Beginning June 30, 2013, each country will exchange entry records on third-
country nationals and permanent residents, with the other, such that an entry into one
country will be an exit from the other. Thus, DHS will have a functioning biographic
land border exit system on the northern border by mid-2013, in addition to the biographic
air/sea exit system already in place.

When fully implemented, the biographic program will eliminate backlog of unreviewed
overstays, and allow DHS to prioritize and take action on overstays, focusing on national
security and public safety, and serve as a solid foundation as DHS continues to research
additional methods of collecting biometric data at the point of departure for foreign
nationals.
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Question: There has been a lot of discussion about the ordinance in place in Cook
County, lllinois. Despite the strong stance taken by you and Director Morton, nothing
has changed and the safety of the public is still at risk. Please provide an update on what
options are being discussed on how to deal with the ordinance and its impediment on
ICE’s mission. Also, please outline what discussions have taken place with the
Department of Justice about withholding SCAAP funds for places like Cook County.

Response: The Department of Homeland Security and U.S. Immigration and Customs
Enforcement (ICE) are committed to ensuring the safety of American communities and
will continue to consider options to encourage Cook County officials to honor ICE
detainers. ICE has engaged with the Cook County Board of Commissioners about this
issue. To address Cook County’s concerns, ICE has discussed several alternatives
regarding the ordinance.

On September 21, 2012, ICE sent a letter to the Bureau of Justice Assistance, within the
Office of Justice Programs at the Department of Justice (DOJ), indicating that ICE had
completed its review of the fiscal year (FY) 2012 State Criminal Alien Assistance
Program (SCAAP) funding requests. The letter informed DOJ that the agency’s ability to
accurately verify the immigration status of criminal aliens detained by jurisdictions that
restrict ICE’s access to information and persons who may be in the country unlawfully is
undermined. Accordingly, while ICE did complete its review of all FY 2012 SCAAP
requests received from DOJ, ICE was not able to verify submissions from Cook County,
Iilinois, and Santa Clara County, California.
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Question: Last February, ICE announced changes to its detention standards, providing
more accommodations and benefits to illegal aliens. The manual says that transgender
detainees who were already receiving hormone therapy when taken into ICE custody
shall have continued access. Does that mean taxpayers will be paying for these therapies,
or will the costs of the therapy be the burden of the detainee? To date, have taxpayers
paid for these therapies? If so, what has been the cost to taxpayers?

Response: U.S. Immigration and Customs Enforcement’s (ICE) new standard govemning
access to hormone therapy mirrors the policy of the Department of Justice, Bureau of
Prisons (BOP). Under ICE policy, detainees who are already receiving hormone therapy
when taken into ICE custody are provided continued access to such therapy, and all
transgender detainees in ICE custody have access to transgender-related medical care and
medications based on medical need. Similar to BOP policy on Gender Identity Disorder
(GID), ICE policy requires that inmates diagnosed with GID receive all medically
necessary treatment to achieve physical and mental stability, including hormone therapy,
regardless of whether or not they had already been receiving such treatment prior to being
taken into custody.

All necessary medical care in detention facilities is funded by ICE or the local
government entity operating the facility rather than by individual detainees; however, the
costs of providing hormone therapy are modest, ranging from approximately $11-
35/month for male-to-female hormone treatment, and approximately $15-30/month for
female-to-male hormone treatment. In addition, ICE’s policy is consistent with medical
and legal findings that abrupt termination of hormone therapy can result in adverse,
severe medical reactions, treatment of which may cause the government to incur
significant medical expenses.
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Question: What is the status of the Visa Security Program, specifically how many units
are deployed and where are they deployed? Do you believe that the Visa Security
Program should be expanded to all 57 visa-issuing posts determined to be high risk by
DHS and the Department of State? If so, how much would it cost to expand the VSP to
all high-risk posts? Why haven’t you asked Congress for that amount as part of your
proposed budget?

Response:

%% | aw Enforcement Sensitive ***
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Question: In 2011, ICE Director John Morton issued two memoranda that outlined
priorities for prosecutorial discretion. I was troubled by the issuance of those memoranda
and I remain troubled by their implementation.

Chris Crane, a witness on the second panel here today, submitted written testimony for
today’s hearing detailing disturbing accounts of the implementation of this prosecutorial
discretion directive. Specifically, he recounts the experience of three ICE agents in Salt
Lake City, Utah, who arrested an individual after he admitted in open court that he was in
the country illegally. The ICE Field Office Director, however, ordered that all the
charges be dropped and that the ICE agents be placed under investigation for making the
arrest. I understand that this is just one of many instances in which agents’ ability to
arrest offenders has been restricted.

Are you concerned that at some point a specific set of so-called “priorities,” when
universally enforced in rigid fashion, will essentially amount to the enactment of
legislation without bicameralism and presentment?

Response: No, this process is simply smart law enforcement policy that will help

U.S. Immigration and Customs Enforcement (ICE) effectuate its priorities and effectively
use its immigration enforcement resources. The use of prosecutorial discretion in the
immigration context has long been recognized by the Supreme Court, including most
recently in Arizona v. United States.
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Question: In April 2009, ICE introduced a revised worksite enforcement strategy that
prioritizes prosecutions against employers who hire unauthorized workers over the
prosecution of unauthorized workers.

Has this shift in priorities measurably reduced the employment of illegal aliens?

Response: DHS neither measures nor is aware of any industry that actively measures this
type of data.

U.S. Immigration and Customs Enforcement’s (ICE) Office of Homeland Security
Investigations believes that our revised strategy utilizing enforcement (criminal arrests of
employers), compliance (Form [-9 inspections, civil fines and debarment) and outreach
(ICE Mutual Agreement between Government and Employers (IMAGE) program) is
more effective in creating a culture of compliance. Since its launch in 2009, the current
WSE strategy has resulted in record years in criminal arrest of employers/managers,
initiation of WSE investigations, I-9 inspections, suspension and debarment of
companies, and finals orders of administrative fines.

Question: In what ways might a bill that requires the use of E-Verify increase ICE’s
ability to enforce employment laws in the workplace?

Response: The Administration believes that mandated the use of E-Verify, in a phased-in
manner, is an important component in an immigration reform bill. E-Verify provides
businesses with a clear, free, and efficient means to determine whether their employees
are eligible to work in the United States. By helping employers ensure their workforce is
legal, electronic verification promotes economic fairness and a level playing field,
prevents the illegal hiring that serves as a magnet for further undocumented immigration
across our borders, and protects workers from exploitation.
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Question: In your written statement, you ascribe the four-year decrease in attempts to
cross the Southwest border illegally, as measured by Border Patrol apprehensions, to
more effective border security.

Are you able to account for the effects of a sluggish economy on the decrease in border
crossings over the last four years?

Response: Border security is a shared responsibility, and a concept that doesn’t begin or
end at the border. To be truly effective, it requires a unity of effort, involving a whole of
government approach to include Federal, state, local, tribal, and bi-national partnerships.
Although there are various factors that influence apprehension rates, the Department
believes that the decline is due in large part to the investments that have been made in
border security resources. The Department will continue to maintain and expand upon its
successes, by further integrating Federal, state, local, tribal, and bi-national border
security efforts and by applying a risk-based strategy, based on information and
intelligence while moving towards a more flexible and mobile workforce that can rapidly
respond to emerging threats.
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Question: Last year, you implemented a new index to track the security of the border —
one that, remarkably, does not seek to track the number of illegal aliens who succeed in
crossing the border.

How can improvements in border security be measured accurately if you have changed
the metrics by which you assess security?

Response: Border security is not a simple concept and it cannot be measured in a single
metric. Border Patrol officers and agents measure success utilizing dozens of metrics,
each of which paints a different portion of the overall border security picture and each of
which informs tactical decision making. Amongst others, these metrics include
apprehensions, recidivism, and crime rates in border communities. While each metric
helps inform the overall state of border security, the relative importance of each metric
shifts over time. Because no single metric can measure border security, our focus has
been on ensuring that Border Patrol agents have the tools necessary to best secure our
borders.
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Question: At a full Committee hearing last April, you testified that a biometric visa exit
system could be deployed within 4 years. You then submitted your plan to Congress in
May. In your written statement for today’s hearing, you suggested that the current phase,
which involves automating connections between DHS data sources, would be complete
sometime this year.

When do you expect the biometric exit system to be fully implemented?

Response: DHS provided to the House and Senate Appropriations Committees a
Comprehensive Biometric Air Exit Plan in May 2012. In that plan, DHS explained that it
will continue to pursue research and development into a biometric air exit plan, led by the
DHS Science and Technology Directorate (S&T), while enhancing the existing
biographic air exit system that DHS uses today to identify and sanction those who have
overstayed their lawful period of admission to the United States. Given the concerns
with earlier biometric air exit pilots conducted between 2004 and 2009, DHS S&T will
work with subject matter experts from CBP and NIST in order to evaluate recent private
sector and international technology deployments to determine additional operational
models for a biometric air exit program. Our first step is to identify technology that is
viable and not cost-prohibitive before proceeding with a pilot program.

Question: I believe that increased international tourism could do much more good for
our economy than our current system allows. America is still viewed as the top
destination for many foreigners who would come and spend a substantial amount of
money here. Travel is one of the easiest ways to spur economic growth in our cities, in
our national parks, and at our tourist attractions. With a reliable exit system in place, we
could do more, legislatively, to encourage international tourism.

What effect do you predict a biometric exit system will have on the visa overstay rate?

Response: A biometric air exit system will have a marginal impact on the visa overstay
rate. Biometric air exit data provides additional assurances that an identity departing the
United States matches a specific identity that previously entered the United States. While
this will provide significant operational benefits to DHS, biometric exit must still be
*anchored” by a biographic exit system in order to allow the biometric data to match
within the time limits that the entry and exit operational environment requires. Further,
biometric air exit does not solve certain data gaps that DHS is addressing elsewhere, such
as land border departures.
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Senator Grassley’s Question for Jessica Vaughan, CIS

1. Entry-Exit System: In 1996, Congress required the creation of an automated entry/exit
system to record the entries and departures of every alien. The law was intended to track
visa overstays. However, administration after administration has failed to implement the
*exit” portion, citing costs and burden to airlines and government agencies. The outline
of a plan circulated by the eight senators includes an entry/exit system, but only at air and
sea ports. It doesn’t include land points of entry. Do you believe that any effective
entry-exit system must cover land points of entry?

Answer: Yes; any entry-exit system that fails to cover land ports of entry will miss the majority
of visitors entering the country, and probably the majority of overstayers as well. According to
U.S. Customs and Border Protection statistics, about two-thirds of international travelers enter
the United States by land. Most of these visitors currently are exempt from enroilment in US-
VISIT — meaning we currently do not collect biometric information upon either entry or exit, and
therefore have not authenticated the visitors” identity nor collected information to determine their
compliance with immigration laws. A large share of land-entry visitors are citizens of Mexico
(or claiming to be), which is also the top country of origin of the estimated three to four mitlion
overstayers. Plans for land port re-design that are currently underway should be expected to
incorporate the eventual implementation of entry and exit screening. Those land ports that have
already implemented southbound screening for weapons and cash have a head start and should
be considered pilots for how to accomplish traveler screening as well. In addition, the expansion
of trusted traveler programs should be considered to increase the number of individuals who can
be tracked in a less labor-intensive process. Lawmakers should consider imposing entry fees for
cross-border commuters and other visitors to help fund the infrastructure improvements and the
increased cost of more robust traveler inspections.

2. Temporary Worker Program: On January 29, President Obama offered an outline of a
plan for comprehensive immigration reform. It has four broad parts, including a pathway
to citizenship for illegal immigrants. And, while he addresses legal immigration by
talking about family reunification, increasing numbers, and enhancing tourism, he does
not mention the need for a future guest worker program to help low-skilled immigrants.
What’s your reaction to the President’s proposed plan, particularly on this point?

Answer: Our research shows that the President’s plan is unlikely to garner sufficient support to
pass, and, if passed, would be harmful to American workers, costly for taxpayers, and
detrimental to national security and public safety. 1t would exacerbate our immigration
problems, because it completes the amnesty and increases legal immigration before shoring up
enforcement of immigration laws and improving border security. With regard to the need for
future low-skill guest worker programs, our research indicates that there is no shortage of such
workers in the United States at this time. In the fourth quarter of 2012, the standard
unemployment rate (referred to as U-3) for U.S.-born adults who have not completed high school
was 18.7 percent. Using the broader measure of unemployment (referred to as U-6), which
includes those who want to work but have not looked recently, the rate for U.S.-born adults who
have not completed high school was 30.8 percent. This suggests that theoretically, U.S.
employers in need of low-skilled workers should be able to find U.S. workers. In addition, our
family-based legal immigration programs and our existing guest worker programs bring in tens
of thousands of additional low-skilled workers each year. However, it could be that some
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employers experience spot shortages of workers. 1 believe that our current guest worker
programs could be reformed to better meet the small-scale needs of certain employers without
disastrous effects on U.S. workers. Reforms should include transferring some degree of control
or input to state workforce agencies, and the programs must be industry-specific, truly temporary
(confirm exits), short-term (six months or less), include wage and conditions standards, and
limited in the number of workers admitted. The point must be to avoid encouraging employers
to become dependent on foreign guest workers, and to promote the development of a stable
domestic fabor source (or alternatives such as robotics or mechanization). In addition, I
recommend that members of the committee seek data from DHS on the visa compliance rates for
H-2A and H-2B workers, which was collected under the Visa Exit Program Pilot (terminated in
September, 2011). Under the pilot, these visitors were required to exit the United States using
specific border crossing points so that their departure could be confirmed. This information
might help lawmakers determine if these programs contribute to illegal settlement or if additional
compliance requirements need to be implemented.

3. E-Verify: On January 31*, lintroduced the Accountability Through Electronic
Verification Act, a bill that would make E-Verify a staple in every workplace. When we
passed the 1986 amnesty, we made it illegal for an employer to knowingly hire someone
here unlawfully. Do you believe that the E-Verify program should be mandatory? Do
you think that increasing penalties on employers will help deter them from hiring people
here illegally?

Answer: Yes, E-Verify should be mandatory. As long as E-Verify remains voluntary, then law-
abiding, conscientious employers who are diligent about maintaining a legal workforce will be
disadvantaged by their competitors who continue to hire illegal workers. Unless E-Verify is
made mandatory, then the unscrupulous employers will not comply. I have interviewed
employers around the country in a variety of industries about their use of E-Verify and if they do
not use it, when [ ask them why, the most common answer is, “because we don’t have to.”
According to a recent Bloomberg Government study, the imposition of E-Verify mandates at the
state level have significantly affected employer and employee behavior, with the result that
employers comply with the law, illegal workers depart, and legal workers are hired for those
same jobs. As for increased penalties, in my view this could be helpful, but it would be even
more fruitful for ICE to re-balance its worksite enforcement efforts to include more criminal
investigations against egregious employers with a pattern or practice of illegal hiring, or who
harbor illegal workers, in addition to the payroll audits, which typically result in paperwork
violations. According to ICE statistics, criminal arrests, indictments, and prosecutions of
employers have declined by more than 50 percent since 2008. It doesn’t do much good to
increase the penalties if fewer employers are subject to prosecution to begin with, and if ICE is
limiting itself in the types of investigations and subsequent charges that it can bring.

4. Biometric Social Security Cards: Some members of Congress have propo‘sed the creation
of a new biometric Social Security card for all Americans. Do you have any thoughts
about such proposals?

Answer: In my view, the introduction of a biometric Social Security card would not have a
significant effect on illegal immigration, illegal hiring, or preventing illegal immigrants from
accessing public benefits, although it would impose burdensome requirements on the federal
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government to produce and issue the cards, on Americans and legal workers to apply for and
carry the cards, and on employers and government agencies to obtain devices to read the cards.
Instead, the focus should be on preventing unauthorized or fraudulent use of the Social Security
numbers. This can be accomplished with existing programs and technology. For example, the
Social Security Administration and DHS should resume cooperation to issue no-match letters to
employers in situations of possible fraudulent use, and to notify individuals when their numbers
may have been compromised. The existing E-Verify and SSNVS programs can support these
efforts, but they should be used more extensively.

5. Spending on Enforcement Efforts: In January, the Migration Policy Institute released a
report entitied Immigration Enforcement in the United States: The Rise of a Formidable
Machinery. The report aims to convince the public that the government has succeeded in
immigration enforcement and suggests that spending cuts might be in order. What’s your
reaction to the report released by the Migration Policy Institute?

Answer: The MPI report paints a misleading picture of the state of immigration law
enforcement. First, MPI grossly inflates the immigration enforcement spending totals by tallying
all spending by three Department of Homeland Security agencies -- Immigration and Customs
Enforcement (ICE), Customs and Border Protection (CBP) and US-VISIT, much of which is not
spent on activities unrelated to immigration enforcement, and compares it to spending on a
handful of other federal law enforcement agencies, to give the impression that immigration
enforcement spending represents a majority of all federal law enforcement spending. In fact,
spending on immigration law enforcement agencies is about one-half of what is spent on all
other non-military federal law enforcement agencies, not 24 percent greater, as MPI claimed.
And, a large share of the DHS agencies' activities are not immigration enforcement at all; they
include customs screening and enforcement, drug and weapons interdiction, cargo inspection,
returning stolen antiquities, and intellectual property violations. It is true that we have seen
dramatic growth in immigration enforcement spending over the last two decades, but the scale of
the illegal immigration problem is much larger than it was two decades ago. And, our nation
faces greater threats from terrorism and transnational criminal organization than it did two
decades ago. Besides, in addition to displacing American and legal immigrants from jobs and
depressing their wages, illegal immigration costs taxpayers about $10 billion a year at the federal
Jevel, and even more at the state and local level. For this reason, every dollar invested in border
security and immigration enforcement has a public safety benefit and a fiscal benefit. No one
could seriously suggest that we under-fund our agencies to the extent that they were starved for
resources in the 1990s. A more detailed critique of the MPI report can be found here:
http://cis.org/Announcements/Immigration-Enforcement-United-States-Rise-Formidable-

Machinery.

6. Record Deportation Statistics: Administration officials have pointed to what they claim
is a record number of removals and returns-- 409,000 in 2012, out of more than 12
million people here illegally. What’s your response to the administration’s claims that its
enforcement numbers and efforts are record breaking?

Answer: Statistics on immigration enforcement from a variety of sources present a mixed
picture of immigration enforcement, with many indicators suggesting a significant decline in
immigration enforcement activity over the last several years, and others showing only modest
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increases. While the administration claims that 409,000 is a record number of removals and
returns, they have not shared their methodology nor shown exactly what type of cases they are
counting. Their deportation statistics include the removal of tens of thousands of individuals
who were apprehended by the Border Patrol, and who traditionally were not counted in
deportation statistics. Older DHS and INS statistics contradict this claim of a record number of
removals and returns; for example, in 1995 removals and returns numbered more than 1.3
million, and in 1996 they numbered more than 1.3 million. The total number of removals and
returns reported by DHS has declined 41 percent since 2007, from 1.2 million to 716,000 in
2011. Other metrics also indicate a decline in enforcement. For example, arrests by the ICE-
HSI have declined 70 percent since 2007, while arrests by ICE-ERO have been flat, despite the
implementation of the Secure Communities program, which has dramatically enhanced ICE’s
ability to identify criminal aliens. Finally, it appears that the number of aliens who have failed to
abide by deportation orders is rising. In 2012, ICE reported that there were 850,000 aliens
present in the country who have been ordered removed or excluded, but who had not departed,
up from 558,000 fugitive aliens reported in 2008.
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Appendix VIII: Estimated Illegal Entries by Data
Element (Apprehensions, Estimated Turn Backs,
and Estimated Got Aways) by Border Patrol Sector,
Fiscal Years 2006 through 2011

Figures 36 through 44 show the number of apprehensions, turn backs,
and got aways as percentages of total estimated known illegal entries for
each southwest border sector, from fiscal years 2006 through 2011.

T A —
Figure 36: Number of San Diego Sector Border Patroi Apprehensions, Turn Backs,
and Got Aways as a Percentage of Estimated Known liegal Entries, Fiscal Years
2006 through 2011
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Appendix Viil: Estimated Hllegai Entries by Data
Element {Apprehensions, Estimated Turmn
Backs, and Estimated Got Aways) by Border
Patrol Sector, Fiscal Years 2086 through 2011

Figure 37: Number of El Centro Sector Border Patrol Apprehensions, Turn Backs,
and Got Aways as a Percentage of Estimated Known iilegal Entries, Fiscal Years
2006 through 2011
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Appendix Vill: Estimated ljegai Entries hy Data
Element {Apprehensions, Estirmated Tum
Backs, and Estimated Got Aways) by Border
Patro} Sector, Fiscal Years 2006 through 2011

Figure 38: Number of Yuma Sector Border Patrol Apprehensions, Tum Backs, and
Got Aways as a Percentage of Estimated Known lilegal Entries, Fiscai Years 2006
through 2011
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Appendix Vill: Estimated iliegal Entries by Data
Element {Apprehensions, Estimated Tum
Backs, and Estimated Got Aways) by Border
Patro} Sector, Fiscal Years 2006 through 2011

Figure 39: Number of Tucson Sector Border Patrol Apprehensions, Turn Backs, and
Got Aways as a Percentage of Estimated Known iilegal Entries, Fiscal Years 2006

through 2011
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Appendix Vili: Estimated Hiegal Entries by Data
Element (Apprehensions, Estimated Turn
Backs, and Estimated Got Aways) by Border
Patroi Sector, Fiscal Years 2006 through 2011

AU —
Figure 40: Number of Ef Paso Sector Border Patrol Apprehensions, Turn Backs, and
Got Aways as a Percentage of Estimated Known lilegal Entries, Fiscal Years 2006
through 2011
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Appendix VHl: Estimated illegal Entries by Data
E!ement {Apprehensions, Estimated Turn
Backs, and Estimated Got Aways) by Border
Patrol Sector, Fiscal Years 2006 through 2011

Figure 41: Number of Big Bend Sector Border Patro! Apprehensions, Turn Backs,
and Got Aways as a Percentage of Estimated Known illegal Entries, Fiscal Years
2006 through 2011
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Appendix Viil: Estimated #legal Entries by Data
Element (Apprehensions, Estimated Turn
Backs, and Estimated Got Aways) by Baorder
Patrol Sector, Fiscal Years 2006 through 2011

L ettt ——————
Figure 42: Number of Del Rio Sector Border Patrol Apprehensions, Turn Backs, and
Got Aways as a Percentage of Estimated Known lllegal Entries, Fiscal Years 2006
through 2011
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Appendix VIii: Estimated itiegal Entries by Data
Element {Apprehensions, Estimated Turn
Backs, and Estimated Got Aways) by Border
Patrol Sector, Fiscal Years 2006 through 2011

[ ]
Figure 43: Number of Laredo Sector Border Patrot Apprehensions, Tum Backs, and
Got Aways as a Percentage of Estimated Known illegal Entries, Fiscal Years 2006
through 2011
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Appendix Vill: Estimated Hiegal Entries by Data
l Turn

Backs, ar‘!drErslimated Got Aways) by Border
Patrol Sector, Fiscal Years 2006 through 2011

Figure 44: Number of Rio Grande Valley Sector Border Patrol Apprehensions, Tum
Backs, and Got Aways as a Percentage of Estimated Known tilegal Entries, Fiscal
Years 2006 through 2011
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February 11, 2013

The Honorable Janet Napolitano
Secretary

U.8. Department of Homeland Security
Washington, D.C. 20528

Dear Madam Secretary,

As you are aware, Arizona pays 2 disproportionate price for the nation’s broken immigration
sysiem. The renewed attention on immigration reform could provide the opportunity for much
needed solutions to long-standing issues that impact both Arizona and the nation as whole.

Unfortunately, the persistent focus on the narrative that the southern border between the U.S. and
Mexico is “safer than ever’ is counterproductive. At best, the *safer than ever’ claim refers to the
situation we were facing years ago with historic levels of illegal crossings rather than providing
any objective assessment of the current security situation. The Department of Homeland
Security (IDHS) has a determined focus on the level of Border Patrol apprehensions as an
indicator of performance relative to border security despite this metric failing to paint a complete
picture. Any number of factors, such as the recent ecoromic downturn, could be contributing 1o
lower apprehension rates. The Government Accountability Office (GAD) noted in a report
issued in December of last year that apprehensions as in interim measure “does not inform
program results and therefore limits DHS and congressional aversight and accountability.” In
fact, the GAO also noted flatly that “Border Patrol does not vet have performance goals and
measures in place necessary to define border security and determine the resources necessary to
achieve 1.

Federal agents along the southern border are no doubt daing their best and despite the lack of
credible performance goals and measures it appears that gains in border security have been
realized in certain areas, such as in the Yuma Sector. However, the security issues in the Tucson
Sector remain a dangerous problem. Take for example the Ladd Ranch, a 14,000 acre ranch that
shares ten miles of the U.8.-Mexico border between Naco, Arizona and the San Pedro River.
They report witnessing 14 breaches with a total of 29 trucks over the last 12 months. According
to the rancher, the crossings ook place in daylight and within sight of four fixed cameras.
Having requested an increased Border Patrof presence in the area, they were told the Border
Patrol lacks the manpower. The Border Patrol also claims to have apprehended some number of
the crossers and is reportedly planning to install 2 portable camera in the area.
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The Honorable Janet Napolitano
February 11,2013

Page 2

Given the persistence of security issues in the Tucson Secior, it would be beneficial to have the
Department provide answers to the following questions related to these witnessed crossings:

Does the Border Patro} have a record of the specific crossings that were wit d over
the last 12 months on the Ladd Ranch?

Were any of those involved in the witnessed crossings apprehended by the Border Patrol
and if so where were they apprehended?

To what extent was drug trafficking involved and to the Border Patrol’s knowledge were
any of those crossing armed at the time?

if any were apprehended, was anyone charged and what was the uitimate disposition of
those apprehended?

Given that the area appears to be frequented by those seeking unlawful entry in into the
U.S., what has been the Border Patrol’s presence in the area over the last 12 months?
What is the Border Patrol’s plar for addressing what appears to be an area frequented by
those seeking to cross illegally?

An attitude of *at least it's not as bad as it used to be’ is slim comfort to border area residents
continuing to be faced with an unsafe situation.  Like it or not, the U.S. public will be leath to
trust the federal government to move forward with the reforms necessary to address widespread
issues presented by our broken immigration system unless steps are taken to address security at
the border. Toward that end, T look forward to your responses to the questions posed.

Sincerely,

e % j’;{;f;:fjwm

e

f‘d
ZJEFF FLAKE
U.S. Senator
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February 12, 2013

Chris Crane

President

National Immigration and Customs Enforcement Council
P.O.Box 471

Oakdale. LA 71463

The Honorable Barack Obama
President

The White [louse
Washington, DC 20500

Dear Mr. President:

The National Immigration and Customs Enforcement Council represents 7,000 ICE
officers and support staff who protect this nation and uphold our immigration laws. I write today
to express my sincere and respectful concern that our union and its members have not been
invited to participate in White Housc meetings concerning the crafting of a comprehensive
immigration bill, It is my understanding that you recently met with business executives and
advocacy groups to discuss immigration reform that would include Icgalization for those now
here illegally, as well as a possible guest worker program and chain migration. These measures
would have significant implications for interior immigration enforcement and I believe our
officers—who risk their lives every day to sccure the nation-——have a crucial perspective to offer.

As you may know, ICL officers have been forced to tile suit against Secretary Napolitano
for actions she has taken that prevent us trom doing our jobs and enforcing duly enacted law.
Right now, our officers effectively have Lo choose between entorcing the law as we're trained or
losing their jobs. I am plaintiff in this suit. Our union has also previously held our appointed
director, John Morton, in no confidence with a unanimous vote.

I have attached to this letter my recent testimony before the House Judiciary Committee,
which outlines in detail the concerns our officers have and the threats to public safety created by
the constraints which have been placed upon us. Agent morale has been devastated. We are
given directions, both verbal and written, that prevent us trom being able 10 arrest those who are
in clear violation of the law and who may even pose a threat to public safety. We are also
concerned about the practice of releasing without investigation illegal aliens who have allegedly
assaulted our officers.

Until these concerns are resolved, | fear that any enforcement mechanisms in a future
immigration bill will. like the laws already on the books. not be enforced.
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In order to share these concerns in more detail, I would therefore respecttully request, as
both an [CE officer and as president of the National ICE Council, that our union be included in
any future immigration meetings held at the White House.

Thank you for your consideration.
Sincerely.

AT

Chris Crane
President, National ICE Council
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Dear Chairman Patrick Leahy,

Attached please find links to 265,213 petitions calling for a roadmap to citizenship
for all 11 million undocumented immigrants living in our country collected by the
following organizations:

Presente.org 9,856

CREDO Action 102, 619

Daily KOS 55,129

America’s Voice 9,026

National Council of La Raza 4,583
Reform Immigration for America 84,000
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presente.orq

To the United States Congress:

In past years, previous Comprehensive Immigration Reform (CIR)
bills haven't come close to giving all undocumented people a
chance at citizenship, and would have left millions behind.

1 am calling on you to introduce a bill that would provide a pathway
to citizenship for all 11 million undocumented people living and
contributing in our country.

Link to 9, 856 signatures:

https://docs.google.com/a/presente.org/file/d /0B-
Y3unTzF1UYUFGMjlaVEdubkk/edit?usp=sharing
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CREDO

action

February 12, 2013

Chairman Patrick Leahy
United States Senate
- Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Chairman Leahy:

| am writing to deliver the signatures of 162,619 Americans who have signed a petition with the following
text:

"The struggle for immigrants’ rights is the next stage in America's movement for civil rights.
We need to pass real immigration reform including a roadmap to citizenship for America's
11 mitlion immigrants.”

Over 11 million immigrants live in the United States without the full protection of our legal system ora
framework that would provide them with a path to participate in our democracy.

The time is now for real immigration reform that keeps families together, protects immigrants from violence
and discrimination, and provides immigrants who are living in America and contributing to our society a
pathway to citizenship.

These Americans urge you fo support real immigration reform, including a roadmap to citizenship for
America's 11 miflion undocumenied immigrants.

A pdf file of the full list of signers can be downlcaded here:

hitp://act.credoaction.com/pdfs/Tell the Senate Immigrant Rights are Civil Rights PetttionSignatures 2
0130208, pdf

If you have any questions about these signatures, please do not hesitate to contact me through the
information provided below.

Sincerely,

Murshed Zaheed
Deputy Political Director, CREDO Action
415-369-2000

Link to 102,619 signatures:
https: soogle.com/a/presente.org/file/d/0B5mVz9iYURyyaVBoU1kzT2
8zaE0/edit
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=~ e DAILY HOS

To President‘Obama, members of Congress, and all relevant agencies:

The undersigned 55,129 people answered the following online action. Please work to
update our immigration process and include a path to citizenship for millions of
hardworking immigrants.

Sincerely,
The Daily Kos Staff

Actual text of the call to action petition:

SupportAPre:ident Obama'’s call for comprehensive immigration reform
with a path to citizenship

With President Obama’s big speech yesterday, and with the announcement of a
bipartisan framework in the Senate, it's clear that comprehensive immigration reform is
finally within reach.

As we move forward, we need to make sure the new policy is rooted in the American
Dream by articulating a clear path to citizenship for millions of hard-working immigrants
and their children.

Please join with Daily Kos and Workers’ Voice by signing our patition supporting
President Obama's call for comprehensiva immigration reform that includes a path to
citizenship. We will send the signatures to the White House.

Dear President Obama:

Thank you for your commitment to update America’s immigration policy by creating a
path to citizenship for millions of hardworking immigrants. We support you in this fight.

Link to view 55,129 signatures:
99HVK8YNXE3b093RUO /edit
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AMERICA'S
VOICE s

Dear Chairman Leahy, Ranking Memb er Grassley and Members of the Senate
Judiciary Committee,

As an organization dedicated to hamessing the power of American voices and
American values, America’s Voice and America’s Voice Education Fund worksto
enact policy changes that guarantee full laber, civil and political rights for
immigrants and their families. We work in partnership with progressive, faith-
based, labor, civil rights, and grassroots groups, netw orks and leaders to enact
federal legislation that puts 11 million Americans-in-waiting on the road to full
citizenship

Americans are ready for action onimmigration reform that includes a dear path to
citizenship. In anticpation of this week’s hearing on comprehensive immigration
reform, attached please find the signatures of 9,026 Americans asking Congress to
enact a straightforward p athway to citizenship forthe 11 million Americans-in-
waiting. We kindly ask that this petition be submitted to the record at the hearing.
We thank the Committee forits consideration; please feel free to contact us should
you have any questions.

Sincerely,

The America’s Voice Education Pund Team

Link to 9,026 signatures
https://docs.google.com/a/presente.org/file/d /0By-

rtigt9B7VHhmMOttbzZvVVk/edit
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NCLR

NATIONAL COUNCIL OF LA RAZA

NCLR asked members of its Action Network to send the following letter to their senators in
support of passing immigration reform, The NCLR Action Network sent 4.583 letters asking
their senators to include a rondmap to citizenship for 1 million aspiring cuizens. Those
individuals who sent the letters are lsted in the attached lile.

Deur Senator:

Furge you to jom to the hipartisun group of senutors who released a set of principles for
immigration reform. | expect both political parties to address this pressing issue. and i
ook forward to your jeadership in the debate.

Our great nation deserves a commonsense yMmigration system that keeps fumiles
together and creates a roadmap to citizenship tor 11 million new Americans whe aspire to
he citizens. And the publi 1s i support of such a system. A recent GW/Politico poll on
a preposed path to citizenship showed that, overall, voters support it by almost two to
ene. New imnigrants realize the value of working hurd and doing their part m exchunge
for the hlessings of hherty.

[ urge you to make the road to citizenship for 11 million new Americans the centerpiece
of any reform proposal. In additon, T look forward to legistation that reuntes all
families. meluding LGBT families, gives DREAMers a roadmap to etizenship. helps
new immigrants become new Americans, protects all workers. and advances the due
process rights that are central to who we are as a country,

Link to view 4,583 signatures:

https://docs. le.com/a/presente.org/file/d /0BzxxJuC9AJATH1]S NUN
uaGM/ed
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REFORM IMMIGRATION

To our leaders in Congress:

During this critical moment in the fight for immigration
reform, leaders in Congress on both sides of the aisle are
weighing in on plans for legislation -- but true reform is not
complete unless it allows for those living in the shadows to
come forward and take part in full citizenship in our nation.

We demand nothing less than a path to citizenship for 11
million immigrants as part of immigration reform -- and we
call on legislators like you to rise to the challenge of our
time, and to support a roadmap to citizenship for 11 million
undocumented Americans.

With hope,

More than 84,000 immigrant rights activists
across the US

Links to 84,000 signatures:

https: ocs.google.c I te.org/file/d /0B4EXZNo3n01jZDgx0XBj
27X28/edit

https://docs.google.com/a/presente.org/file/d /O0B4EXZNo3n01]MOpEVkh3N
U9yvcXc/edit
https://docs.google.com/a/presente.org/file/d/0B4EXZNo3n01]JbEStZKYON3
UlUjg/edit

https://do oogle.com/a/presente.org/file/d /0B4EXZN 01JVINXMnF1SX
R2c28/edit

https://docs.google.com/a sente.org/file/d/0B 791 VBoU1kzT2
8zaEQ/edit
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Office of the Direcior

U.S, Department of Homeland Security
500 12th Street, SW
Washington, D.C. 20536

U.S. Immigration
and Customs

b

MEMORANDUM FOR: All Field Office Directors
. All Special Agents in Charge
All Chief Counsel

FROM: John Mo
Director

SUBJECT: Civil Immigration Enforcement: Guidance on the Use of Detainers
in the Federal, State, Local, and Tribal Criminal Justice Systems

Purpose

This memorandum provides guidance on the use of U.S. Immigration and Customs Enforcement
(ICE) detainers in the federal, state, local, and tribal criminal justice systems. This guidance
applies to all uses of ICE detainers regardless of whether the contemplated use arises out of the
Criminal Alien Program, Secure Communities, a 287(g) agreement, or any other ICE
enforcement effort. This guidance does not govern the use of detainers by U.S. Customs and
Border Protection (CBP). This guidance replaces Sections 4.2 and 4.5 of the August 2010
Interim Guidance on Detainers (Policy Number 10074.1) and otherwise supplements the
remaining sections of that same guidance.

Background

In the memorandum entitled Civil Immigration Enforcement: Priorities for the Apprehension,
Detention, and Removal of Aliens, issued in June 2010, ICE set forth clear priorities that guide
its civil immigration enforcement. These priorities ensure that ICE’s finite enforcement
resources are dedicated, to the greatest extent possible, to individuals whose removal promotes
public safety, national security, border security, and the integrity of the immigration system.

As ICE’s implementation of these priorities continues, it is of critical importance that ICE
remain focused on ensuring that the priorities are uniformly, transparently, and effectively
pursued. To that end, ICE issues the following guidance governing the use of detainers in the
nation’s criminal justice system at the federal, state, local, and tribal levels. This guidance will
ensure that the agency’s use of detainers in the criminal justice system uniformly applies the

U As amended and updated by the memorandum of the same title issued March 2, 2011.

www jce.gov
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The Use of Detainers in the Federal, State, Local, and Tribal Criminal Justice Systems
Page 2

principles set forth in the June 2010 memorandum and is consistent with the agency’s
enforcement priorities.

National Detainer Guidance

Consistent with ICE’s civil enforcement priorities and absent extraordinary circumstances, ICE
agents and officers should issue a detainer in the federal, state, local, or trbal criminal justice
systems against an individual only where (1) they have reason to believe the individual is an
alien subject to removal from the United States and (2) one or more of the following conditions
apply:

o the individual has a prior felony conviction or has been charged with a felony offense;

* the individual has three or more prior misdemeanor convictions;?

o the individual has a prior misdemeanor conviction or has been charged with a
misdemeanor offense if the misdemeanor conviction or pending charge involves—

violence, threats, or assault;

sexual abuse or exploitation;

driving under the influence of alcohol or a controlled substance;

untawful flight from the scene of an accident;

unlawful possession or use of a firearm or other deadly weapon;

the distribution or trafficking of a controlled substance; or

other significant threat to public safety;>

O 0000O0O0

o the individual has been convicted of illegal entry pursuant to 8 U.S.C. § 1325;
¢ the individual has illegally re-entered the country after a previous removal or return;
e the individual has an outstanding order of removal;

o the individual has been found by an immigration officer or an immigration judge to have
knowingly committed immigration fraud; or

o the individual otherwise poses a significant risk to national security, border security, or
public safety.*

% Given limited enforcement resotrces, three or more convictions for minor traffic misdemeanors or other relatively
minor misdemeanors alone should not trigger a detainer uniess the convictions reflect a clear and continuing danger
to others or disregard for the law.

* A significant threat to public safety is one which poses a significant risk of harm or injury to a person or property.
* For example, the individual is a suspected terrorist, a known gang member, or the subject of an outstanding felony
arrest warrant; or the detainer is issued in furtherance of an ongoing felony criminal or nationai security
investigation.
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Revised Detainer Form

To ensure consistent application of this guidance, ICE will revise the DHS detainer form, Form
1-247. The revised detainer form, which should be used in all cases once it is issued, will
specifically list the grounds above and require the issuing officer or agent to identify those that
apply so that the receiving agency and alien will know the specific basis for the detainer, The
changes to the form will make it easy for officers and agents to document the immigration
enforcement priorities and prosecutorial discretion analysis they have completed leading to the
issuance of the detainer.

Prosecutorial Discretion

This guidance identifies those removable aliens in the federal, state, local, and iribal criminal
Jjustice systems for whom a detainer may be considered. It does not require a detainer in each
case, and all ICE officers, agents, and attorneys should continue to evaluate the merits of each
case based on the June 2011 memorandum entitled Exercising Prosecutorial Discretion
Consistent with the Civil Immigration Enforcement Priorities of the Agency jor the
Apprehension, Detention, and Removal of Aliens and other applicable agency policies.

Six-Month Review

ICE Field Office Directors, Chief Counsel, and Special Agents in Charge should closely evaluate
the implementation and effect of this guidance in their respective jurisdictions for a period of six
months from the date of this memorandum, Based on the results of this evaluation, ICE will
consider whether modifications, if any, are needed,

Disclaimer

This guidance does not create or confer any right or benefit on any person or party, public or
private. Nothing in this guidance should be construed to limit ICE’s power to apprehend, charge,
detain, administratively prosecute, or remove any alien unlawfully in the United States or to limit
the legal authority of ICE or its persormel to enforce federal immigration law. Similarly, this
guidance, which may be modified, superseded, or rescinded at any time, is not intended to, does
not, and may not be relied upon to create any right or benefit, substantive or procedural,
enforceable at law by any party in any administrative, civil, or criminal matter,

This guidance does not cover or control those detainers issued by officers and agents of CBP.
Detainers issued by CBP officers and agents shall remain governed by existing CBP policy, and
nothing in this guidance is intended to limit CBP’s power to apprehend, charge, detain, or
remove any alien unlawfully in the United States.
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ASIAN AMERICAN \VP3
JUSTICE CENTER

February 13, 2013

The Honorable Patrick J. Leahy The Honorabie Chuck Grassiey
Chairman Ranking Member

Senate Committee on the Judiciary Senate Committee on the Judiciary
U.S. Senate U.S. Senate

Washington, D.C. 20510 Washington, D.C. 20510

Re: The Senate Committee on the Judiciary hearing on “Comprehensive Immigration Reform”
Dear Chairman Leahy and Ranking Member Grassley:

On behalf of the Asian American Justice Center {(AAIC) and the other affiliate members of the Asian
American Center for Advancing Justice, a non-profit, non-partisan affiliation representing the Asian
American and Pacific Islander community on civil and human rights issues, we write concerning today’s
Senate Committee on the Judiciary Hearing: “Comprehensive immigration Reform”. AAJC and our other
affiliates” commend the Committee for holding this important hearing and we look forward to working
with the Committee Members and other Members of Congress to craft fair and humane immigration
legislation that benefits all Americans.

We urge you and your members to work for a solution that includes:

e Prioritizing family unity by immediately and expeditiously eliminating visa backlogs and creating
a direct, inclusive, and workable path to citizenship;

» Ensuring fairness, equality and due process in our enforcement, detention and deportation
systems;

» Promoting our economy by valuing and protecting ali workers; and

» Supporting immigrants as they integrate and strive for new opportunities in the U.S.

U.S. immigration policy has directly impacted our community dating back to 1882 when Congress
explicitly prohibited Chinese Americans from settling in the U.S. It took Congress another 80 years
before fuily repealing these exclusionary laws. As a resuit, today approximately 60% of Asian Americans
are foreign born, the highest proportion of any racial group nationwide. Asian immigrants continue to
make up a significant number of new Americans. For example, in fiscal year 2011, 42% of people who
became fegal permanent residents were from Asia. {n a survey after the November 2012 election,
approximately 82% of Asian American voters in California said immigration played an important role in
how they viewed presidential candidates. Consequently, comprehensive immigration reform is deeply
important to the diverse Asian American community.

PRIORITIZE FAMILY UNITY

Reunite families by reducing visa backlogs: The family immigration system is a critical part of our
immigration system and a very important issue to the Asian American community. Asian Americans

* in addition to AAJC, the other members of the Asian American Center for Advancing Justice are Asian American
Institute in Chicago, Asian Law Caucus in San Francisco, and Asian Pacific American Legal Center in Los Angeles.
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make up a growing population of 6% in the U.S. and sponsor more than one third of all family-based
immigrants.

Our current broken system disproportionately harms Asian American families, resuiting in massive
backlogs and heartache. Of the almost 4.3 million close family members of U.S. citizens and legal
permanent residents waiting to be reunited with their loved ones, nearly two million are from Asia. Of
the top five countries with the largest backlogs —potential active members in our society including high-
skilled and low-wage workers — four are Asian nations.

Immigrants like Marichris Arce from the Philippines, now a naturalized U.S. citizen, know firsthand the
impact of the broken family system. Ms. Arce was separated from her parents and younger siblings for
six years while she waited for her visa to be processed. She fater married and lived an ocean away from
her hushand for seven years for the same reason. Due to the difficulty in obtaining a visa, Marichris’
husband missed the birth of their first child and only saw his daughter for six weeks each year for the
first four years of their daughter’s life.

Our American values demand a strong family-based system. Family unity is the cornerstone of
America’s immigration laws. Since our country’s founding, entire families would immigrate to the U.S. in
search for opportunity. Forcing families to live apart for years and even decades is simply un-

American. Protecting and strengthening the current family-based immigration system is economically
sound policy for the U.S. Family-based immigration has significant economic benefits, especially for
long-term economic growth. An immigration system that truly reflects our nation’s values must
recognize that strong families, including LGBT families, create a much-needed foundation for our
communities and our economy to grow and prosper.

Establish an inclusive and humane path to citizenship: AAIC and our other affiliates advocate for a
direct path to citizenship within a reasonable timeframe for all undocumented immigrants in the U.S.
Asian Americans and Pacific Islanders (AAPIs) have a tremendous stake in legalizing the status of
undocumented immigrants who remain in the shadows and are an indefinitely exploitable class of
Americans, More than 1.3 million undocumented immigrants in the U.S. are from Asian countries.?
According to the Pew Research Hispanic Center, over two-thirds of the undocumented population has
lived in the U.S. for over a decade, contributing to this country’s economy and culture. Many
undocumented immigrants live in “mixed-status” families, and 73% percent of children of
undocumented immigrants are U.S. citizens. Legalization furthermore makes good economic sense,
generating $1.5 trillion to the nation’s GDP over 10 years and adding ciose to $5 billion in tax revenue
over the next three years according to the Cato Institute.

The Chen Family’s story is just one of countless stories from aspiring citizens in the Asian American
community. The Chen Family (a pseudonym} is a family of five consisting of a father and mother and
their three sons. They are of Chinese ethnicity and upon arriving in the U.S., they immediately applied
for asylum based on persecution they faced in Brazil on grounds of their ethnicity. An immigration judge
denied their application for asylum and for close to a decade, they have been appealing that decision.
Mr. Chen works seven days per week as a tile installer to support his family and provide for his sons’
education.. The family’s youngest son recently graduated from the University of California, Santa Cruz,
and intends to pursue a Master’s Degree in Public Health. Tragically, their middle son was diagnosed
with multiple brain tumors and after undergoing surgery and radiation two years ago, he continues to

2us. Dep't of Homeland Security, “Estimates of the Unauthorized immigration Population Residing in the United
States: January 2011” {March 2012), available at
http://www.dhs.gov/xlibrary/assets/statistics/publications/ois_ill_pe_2011.pdf.
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require intensive supervision and care to meet his most basic needs. Of ali three sons, only this son was
eligible for the Deferred Action for Childhood Arrivals {(“DACA”} program. The rest of the family is facing
deportation. While the family has been granted a reprieve from deportation in an exercise of
prosecutorial discretion, this fix is temporary and lacks the work authorization that is necessary for the
family to support itself. ‘

We need solutions for hard-working immigrants like the Chen Family. The process for becoming a citizen
shouid be inclusive, workable, affordable and humane, and should not impose punitive measures on
undocumented immigrants. Continuous work or language requirements for legalization would impose
additional unnecessary barriers, but in any case should include exceptions for age and disability, among
other factors. Fines and fees imposed should be reasonable and should inciude an exception for those
who cannot afford to pay.

Furthermore, aspiring citizens should be moving down a direct and inclusive path to citizenship at the
same time that measures to erase the family-based visa backlogs are being implemented. Current
proposals that undocumented immigrants “go to the back of the line” are not reasonable where the
wait time for family members of U.S. citizens is up to 24 years and undocumented immigrants would
need to wait 29 years to apply for citizenship. Moreover, three of the largest undocumented AAPI
populations {Pilipino, indian, and Chinese) are also among the top five ethnic communities in the U.S.
with the iongest visa processing backlogs. The path shouid also not be contingent on enforcement
benchmarks.

ENSURE FAIRNESS, EQUALITY AND DUE PROCESS IN ENFORCEMENT AND ADJUDICATION

In the past decade, we have deported more people than in the preceding century.? This unprecedented
rise in deportations has come with a parallei rise in the size of our immigration detention system.
Today, there are over 32,000 people in immigration detention, nearly a 1700% increase from when
immigration reform was passed in 1986 under President Reagan.® Expenditures on immigration
-enforcement have also swelled eclipsing the budgets of all other federa! law enforcement agencies
combined.’

In large part, the rapid growth in our detention and deportation systems came as a result of the lilegal
Immigration Reform and Immigrant Responsibility Act of 1996 (liRIRA} which created new grounds of
deportation for long-term Lawful Permanent Residents, stripped judges in many cases of the power to
make individualized decisions about detention and deportation, and created broad new mandatory
deportation grounds.® Today Southeast Asians and Pacific Islanders are deported at a rate three times
higher than other immigrants.’

The growth of our detention and deportation system also has been fueled by iCE’s Sécure Communities
{S-Comm) Program. Launched in 2008, this controversial program entangles local police with
immigration enforcement. Although the stated purpose of this program is to identify and deport

* “A Decade of Rising fmmigration Enforcement”, Immigration Policy Center {January 2013} available at
http://www immigrationpolicy.org/sites/default/files/docs/enforcementstatsfactsheet.pdf at Fn2.

* *The Math of immigration Detention: Runaway Costs for immigration Detention Do Not Add Up to Sensible
Policies”, National Immigration Forum {August 2012} availabie at

http://www immigrationforum.org/images/uploads/MathofimmigrationDetention.pdf.

® “Immigration Enforcement in the United States”, Migration Policy Institute (January 2013) available at
http://www.migrationpolicy.org/pubs/pillars-reportinbrief.pdf at 12,

¢ See generally 8 U.S.C. § 1226; 1IRIRA § 303 {expanding mandatory detention}; 8 U.S.C. § 1101{a}{43}; {IRIRA § 321
{expanded definition of aggravated felony)

"Us. Dep’t of Homeland Security, “2010 Yearbook of Immigration Statistics,” {2010).
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individuals with serious or violent felony convictions, about 7 out of 10 individuals deported nationally
either do not have criminal convictions or were convicted of lesser offenses. As a result, S-Comm has
come under fire for its lack of transparency, undercutting community policing strategies, and interfering
with due process in the criminal justice system. ICE’s superficial fixes to the program have not led to any
real changes in the impacted communities. We need comprehensive reform that restores fairness,
equality and due process to our immigration system.

Further, in keeping with our nation’s values of equality and justice, immigration reform legislation
should prohibit racial and religious profiling and also guard against overreaching nationatl security
justifications in immigration enforcement. Since the tragic events of September 11, 2001, federal
immigration enforcement has magnified against Arab, Middle Eastern, Musiim, and South Asian
Americans without adequate regard for individual rights.

The National Security Entry-Exit Registration System {NSEERS) Program is a case in point. NSEERS
targeted immigrants based solely on their national origin and resulted in approximately 13,000 men
from predominantly Muslim and Arab countries being placed in removal proceedings. There was not
even one individual who was charged with a terrorism-related criminal offense.? Not only shouid the
NSEERS Program be eliminated outright, but the same mistakes should not be repeated with the entry-
exit system expansion proposed in the Senate Bipartisan Framework for Comprehensive Immigration
Reform. US VISIT opens the door again to selective enforcement based on race, religion, and national
origin. Allowing this type of profiling in immigration law as a means to fight terrorism has failed in the
past and will continue to be unreliable and inefficient. Rather, the universal norm should be strict and
broad prohibitions on the use of race, religion, and national origin in enforcement of federal laws.

PROMOTE OUR ECONOMY BY VALUING AND PROTECTING WORKERS

Restrict and limit the use of electronic employment verification systems: Mandatory E-Verify will harm
a disproportionate number of Asian Americans ~ including citizens and green card holders. A 2009
government-funded report found the error rate for foreign-born workers was 20 times higher than that
of U.S.-born workers.® According to recent Census data, throughout the U.S., more than 8 miltion AAPIs
are foreign born. The E-Verify program is of particular concern for the Limited English Proficient
members of our community. The already confusing program will be extremely difficult to navigate for
the more than 30% of Asian Americans who speak English less than very welt.t?

E-Verify promises to push vulnerable workers underground and lead to billions in lost tax revenue.
Expanding or mandating E-Verify encourages employers to take undocumented workers off the books
and push them into the underground economy where wage theft, indentured servitude and other
workplace abuses are widespread. The foss of local, state and federal revenue to the underground
economy is also profound. The U.S. Congressional Budget Office has estimated a loss of more than $17.3
billion in federal tax revenue alone over ten years.

® Kareem Shora and Shoba Sivaprasad Wahdia, NSEERS: The Consequences of America’s Effort To Secure Its
Borders {March 31, 2009}, p.11, available at http://www.adc,org/PDF/nseerspaper.pdf,

° Westat, Findings of the E-Verify Program Evaluation {December 2009}, p.210, available at
http://www.uscis.goy/USCIS/E-Verify/E-Verify/Final%20E-Verify%20Report%2012-16-09 _2.pdf.

*®U.s. Census Bureau, 2007-2009 American Community Survey, 3-years Estimates.
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E-Verify also increases regulatory burdens on employers, particularly smalt business owners. AAPis own
more than 1.5 million smali businesses in the U.S., with receipts of $507.6 biltion,™ E-Verify requires
compliance training and capable infrastructure for electronic submission and subsequent work
verification, taking away time and resources from employers that may not have an infrastructure in
place. Businesses will have to direct resources to resolving tentative and false non-confirmations, rather
focusing on productivity and growing our economy.

The current guest worker program is ripe with exploitation and abuses and must be overhauled: In
making an immigrant worker’s legal status contingent upon employment, current guest worker
programs subject temporary workers to exploitation and forced labor. Workers lack the basic ability to
change jobs if they are abused and instead often risk deportation, blacklisting, and retaliation if they
challenge or report abuses.

The allegations in the pending Signal International case are illustrative. Represented by the Southern
Poverty Law Center {SPLC), the Asian American Legal Defense Fund, and others, the plaintiffs in the case
assert that Signal recruited more than 500 guest workers from India to the shipyards after Hurricane
Katrina, coerced them into paying exorbitant travel and immigration-processing fees, threatened the
workers with legat and physical harm, and then required them to live in Signal’s guarded overcrowded
labor camps where they were subjected to psychological abuse and wage theft.”?

SPLC has alleged similar abuses in another pending suit involving more than 350 Filipino guest workers
whose passports and visas were confiscated by their employer pending “repayment” of thousands of
dollars of recruiting fees and costs — money which the workers had been forced to “borrow” from the
employer at predatory interest rates.”

Current guest worker programs must be overhauled to prevent such abuses. Workers should be allowed
to seek employment with different empioyers through portable visas and given fuli fabor and workplace
rights and protections regardiess of status.

ROBUST SUPPORT FOR IMMIGRANT INTEGRATION

Any immigration reform legislation should require an individua! to be subject to all of the responsibilities
and afforded all of the rights that citizenship entails to ensure that aspiring citizens have the same
opportunities to be healthy and nourished and the same access to the public benefit programs that our
taxes support. To ensure successful implementation of health care reform, reduce our overall heaith
care costs, and improve health outcomes, everyone should have access to affordable health

care coverage under heaith care reform. Everyone living in the United States should have the
opportunity to be healthy and not hungry, so that they have a fair chance to fulfill their dreams - this
includes the 1.3 million undocumented Asian Americans and Pacific islanders who call the United States
home.

1.5, Census Bureau, Facts for Features: Asian/Pacific American Heritage Month {May 2011), available at

http://www.census.gov/newsroom/releases/archives/facts for features special editions/cb11-ff06.btmi.
2 www.aclu.org/intthumanrights immigrantsrights/3623712120080429 htmi.
B http://www.splcenter.org/sites/default/files/downloads/case/Filiping _teachers_complaint.pdf
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AAJC and the other affiliate members of the Asian American Center for Advancing Justice look forward
to working with this Committee and the entire Congress to achieve the goal of fair and just immigration
reform.

Sincerely,
Mee Moua

President & Executive Director
Asian American Justice Center

On behalf of:

Asian Pacific American Legal Center
Asian Law Caucus

Asian American institute
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Chairman Leahy, Ranking Member Grassley and Members of the Committee:

On behalf of the American Bar Association {ABA), | am pleased to submit this statement for the
Committee’s February 13, 2013 hearing on “Comprehensive Immigration Reform.”

The American Bar Association is the world’s largest voluntary professional organization, with a
membership of nearly 400,000 lawyers, judges and law students worldwide. The ABA
continuously works to improve the American system of justice and to advance the rule of law in
the world. Through its Commission on immigration, the ABA advocates for improvements in
immigration law and policy; provides continuing education to the legal community, judges, and
the public; and develops and assists in the operation of pro bono lega! representation
programs.

The United States is a nation of immigrants, and immigration continues to shape and
strengthen our country. Today, more than one in every five U.S. residents is either foreign-born
or born to immigrant parents. Every day more immigrants seek to come to our country to
reunite with close family members, fill jobs, and find protection from persecution in their
homelands. The development, implementation and enforcement of our immigration laws
should seek to balance this influx with the necessity of controlling our borders through a fair
and effective system of immigration. However, even a cursory review of the immigration
system today shows that it is plagued with problems at every level.

In the more than fifteen years since Congress iast passed major immigration reform legislation,
the impacts have been feit keenly throughout every aspect of our society: families too long
separated; business’ unable to fill necessary jobs to bolster our economy; those suffering
persecution lacking access to safe harbor in the fand of the free; and a country in fiscal crisis
spending an inordinate amount of scarce resources on border security and enforcement.
Ultimately what is needed, and what the ABA supports, is comprehensive reform that fairly and
realistically addresses the U.S. undocumented population, the need for immigrant labor, the
value of family reunification, and the importance of an effective and humane immigration
enforcement strategy.

Despite the fact that immigration matters routinely involve issues of life and liberty, the
administrative system of justice that exists for immigration matters lacks some of the most
basic protections that we take for granted in our American system of justice. As the national
voice of the legal profession, the ABA has a unique interest in ensuring fairness and due process
in the immigration enforcement and adjudication systems and those topics comprise the
primary focus of our recommendations here.

ENSURING ACCESS TO LEGAL COUNSEL AND LEGAL INFORMATION
A hallmark of the U.S. legal system is the right to counsel, particularly in complex proceedings

that have significant consequences. Meaningful access to legal representation for persons in
immigration proceedings is particularly important. The consequences of removal can be
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severe, resulting in separation from family members and communities, or violence and even
death for those fleeing persecution. Yet, immigrants have no right to appointed counsel and
must either try to find lawyers, which is particularly difficult for those in detention, or represent
themselves. Legal assistance is critical for a variety of reasons, including a lack of understanding
of our complex immigration laws and procedures due to cultural, linguistic, or educational
barriers, Statistics show that asylum seekers and others who have legal representation are
significantly more likely to succeed in their immigration cases. Representation is therefore
crucial - the outcome of an immigration case should not be determined by a person’s ability to
secure counsel, but on the merits of his or her claim.

In addition, representation has the potential to increase the efficiency of at least some
adversarial immigration proceedings. Pro se litigants may be unfamiliar with immigration laws
and court procedures. Their lack of knowledge and understanding, particularly when combined
with a language barrier, can create delays that impose a substantial financial cost on the
government. As a number of immigration judges, practitioners, and government officials have
observed, the presence of competent counsel helps to clarify the legal issues, allows courts to
make better informed decisions, and can speed the process of adjudication. Immigration Judges
otherwise are forced to try to develop facts and identify potential claims for relief during
expensive an-the-record proceedings. iIncreased representation for noncitizens thus would
facilitate the more efficient processing of claims, lessen the burden on the immigration courts,
and decrease appeal rates. This is particularly true in detained cases.

The federal Legal Orientation Program shouid be expanded nationwide and be provided to all
detained persons in removal proceedings.

One of the ways that detained immigrants can be provided with relevant legal information is
through Legal Orientation Programs (LOP). The federal LOP program is administered by the
Department of Justice’s Executive Office for Immigration Review, which contracts with
nonprofit organizations to provide LOP services at 25 detention facilities around the country.
Under this program, an attorney or paralegal meets with the detainees who are scheduled for
immigration court hearings to educate them on the law and to explain the removal process.
Based on this orientation, the detainee can decide whether he or she potentially qualifies for
relief from removal. Persons with no hope of obtaining relief — the overwhelming majority —
typically submit to removal.

According to the Department of Justice, LOPs improve the administration of justice and save
the government money by expediting case completions and leading detainees to spend less
time in detention. In fact, reports have shown that cases for persons participating in LOPs
move an average of 12 days faster through the immigration court system. Since the inception
of the program, the ABA has provided LOPs at the Port Isabel Detention Center in South Texas
and can unequivocally attest to the benefits that these presentations bring to detainees, the
facility, and the immigration court system. Legal orientation presentations facilitate
noncitizens’ access to justice, improve immigration court efficiency, and save government.
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resources. To maximize these benefits, the Legal Orientation Program should be expanded
nationwide to all detained persons in removal proceedings.

Legal representation, including appointed counsel where necessary, should be provided for
unaccompanied children and mentally ili and disabled persons in all immigration processes.

There are classes of vulnerable persons for whom it is particularly important to ensure
appropriate legal representation for the duration of their cases: unaccompanied alien children
and mentally ill and disabled persons. These persons may lack the capacity to make informed
decisions on even the most basic matters impacting their cases and are not in a position to
determine on their own whether they might qualify for relief. In fact, they may not be able
even to understand the nature of, much less be able to meaningfully participate in, their
immigration proceedings. However, the particular vulnerabilities of these persons also make it
difficuit to impossible for them to obtain counsel on their own.

Current law calls for the government to ensure that unaccompanied children have legal
representation in immigration proceedings and other matters, but only “to the extent
practicable.” Similarly, the law allows, but does not require the appointment of a guardian or
advocate for vulnerable unaccompanied children. For those who are mentally ill or disabled,
the law allows an attorney or other representative to appear on behalf of the respondent, but
does not require that legal representation be provided. Fundamental principles of fairness and
due process demand that these vulnerable persons receive legal representation and guardians
to represent their interests throughout the immigration process. While pro bono
representation should be encouraged and utilized to the maximum extent possible, it cannot
meet the need in all cases, particularly for those who are detained in remote border areas. The
ABA recommends that legal representation be provided for unaccompanied children and the
mentally ill and disabled in all immigration proceedings, inciuding by requiring government-
appointed counsel where necessary.

Indigent noncitizens with potential relief from removal, and who are unabie to secure pro
bono counsel, should be provided government-appointed counsel.

About 50 percent of noncitizens in immigration proceedings lack legal counsel; the percentage
rises to almost 80 percent for those in detention. The reasons vary, but for many the cost of
retaining counsel presents an insurmountable obstacle, and free or low-cost legal services
simply may not be available to them. For those in detention, remote facility locations and
communication barriers may impede such access. Under U.S. law, noncitizens have a right to
counse! in removal proceedings, but at “no expense to the government.” This provision does
not necessarily preclude government-funded counsel; it merely provides that counsel need not
be provided as a matter of right.

The ABA supports establishing a system to identify indigent persons with potential relief from
removal and refer them to legal counsel. In such a system, all indigent noncitizens in removal
proceedings would be screened by lawyers or other highly trained experts supervised by
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lawyers. If a determination is made that there may be an availability of relief from removal, the
person should be referred to legal counsel. While qualifying cases could be referred to
charitable fegal programs or pro bono attorneys if available, where such services are not, then
government-paid counsel should be provided.

While establishing such a system would entail some additional cost to the government, the
number of persons who are potentially eligible for relief from removal is limited. Roughly 10
percent of those who receive legal orientation presentations have viable claims for relief. Of
this figure, many secure pro bono counsel and others can afford to retain counsel. A very smali
percentage of LOP recipients and others — those eligible for relief from removal who cannot
otherwise obtain legal counsel — should be eligible for appointed counsel.

Beyond the obvious interest of affected noncitizens, legal representation also benefits the
government and the administration of justice through improved appearance rates in court,
fewer requests for continuances, and shorter periods in detention at significant financial
savings. It also deters frivolous claims. Above all, increased representation serves the
government’s interest in seeing that its decisions in these consequential cases turn on U.S. legal
standards and merit, and not on an individual’s ability to secure and afford paid counsel.

COST-EFFECTIVE AND HUMANE IMMIGRATION DETENTION

The Department of Homeland Security’s immigration and Customs Enforcement {ICE) is one of
the nation’s largest law enforcement agencies. ICE annually detains over 400,000 foreign
nationals in facilities throughout the United States at a cost of $2 billion per year. Of the more
than 33,000 daily detention beds available to ICE, over half are rented from private prisons and
state and local jails. In recent years, immigration detainees have represented the fastest
growing segment of the U.S. incarcerated population.

Noncitizens in removal proceedings should not be detained, except in extraordinary
circumstances, such as when national security or public safety is threatened or when a
noncitizen presents a substantial flight risk.

Although immigration is a civil, not a criminal, matter, various provisions of the Immigration
and Nationality Act provide for detention of foreign nationals. The primary reasons for
permitting detention in the immigration context are to ensure that people appear for all
scheduled immigration hearings and comply with the final order of the immigration judge.
Unfortunately, even immigrants who may be eligible for release often remain detained because
they cannot afford to post bond. These persons often are detained for months or even years
while their immigration cases work their way through the courts.

The loss of fiberty has punitive effects and works to undercut rights on many levels, including
the right to counsel. Furthermore, the impact of detention is particularly negative for certain
vulnerable groups, such as families enduring indefinite separation, asylum-seekers and victims
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of crime suffering from trauma and fearful of government authority, and those with physical or
mental conditions that may be exacerbated by the fack of adequate medical care.

Detention also imposes a significant financial burden on the public; the federal government
spent about $5 million per day on immigration detention in 2012. Efficient and effective use of
scarce public resources should be directed toward detaining only those who pose a threat to
public safety or national security, or present a substantial flight risk. Persons who do not meet
those criteria should be released under appropriate conditions to ensure compliance with their
immigration proceedings.

The use of alternatives to detention should be enhanced and implemented appropriately.

Among the more than 400,000 persons ICE detains annually are long-time permanent residents,
sole care providers of U.S. citizen children, survivors of torture and abuse, and people with
serious medical conditions who need specialized care. Humanitarian concerns and limited
detention capacity have sparked national efforts over the past several years to integrate into
ICE’s general practices the use of various alternatives to detention. Detention aiternatives used
by ICE include release on orders of recognizance, release on bond, supervised release, and
electronic monitoring.

Alternatives to detention offer the prospect of a considerable cost savings. The cost of
detention is approximately $164 per day per person, while alternative programs can cost fess
than $8 per day. Experience has shown that alternatives programs, designed and implemented
appropriately, can be extremely effective. A pilot alternatives program coordinated by the Vera
Institute of Justice between 1997 and 2000 resulted in a 93 percent appearance rate for asylum
seekers in the program, at about haif the cost of detention. ICE’s existing alternatives program
report compliance rates of 85 to 99.7 percent. Aside from the issue of the cost-effectiveness,
utilizing alternatives in appropriate cases also serves to increase access to legal representation
and may allow noncitizens to fulfill their family, work, or community responsibilities while
awaiting determination of their case.

Congress should provide increased funding for aiternatives to detention and direct ICE to
implement true alternatives to detention that apply to only those who would otherwise be
detained and that use the least restrictive options necessary to ensure that an immigrant
appears in court.

Transitioning to a model of civil detention and ensuring humane conditions for those in
immigration custody.

The U.S. Department of Homeland Security’s {DHS) Immigration and Customs Enforcement {ICE)
agency primarily detains persons who are in removal {deportation) proceedings. Persons in iCE
custody are not facing criminai trials or serving prison sentences. Under the law, removal
proceedings are civil in nature and the detention of immigrants serves to ensure their
appearance at court and to effectuate their removal, not to punish them. Despite ICE’s civil
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legal authority, the U.S. immigration detention system has traditionally held detainees in jails
and in jail-like facilities that are administered according to American Correctional Association
{ACA}~based standards for persons awaiting criminal trials.

The ABA has worked for many years to ensure that foreign nationals in the U.S. detention
system are treated humanely. The ABA worked closely with the Department of Justice over the
course of several years to craft the first meaningful set of standards to govern treatment of
persons in immigration detention, focusing on four legal access standards: visitation, telephone
access, group presentations on legal rights, and access to legal materials. The DHS/ICE
detention standards, which have undergone several revisions, have not been codified in a
statute or regulation and immigration detainees continue to struggle with lack of access to
representation and legal materials, inadequate medical care, and other issues,

While DHS/ICE has initiated a process to reform its detention system, it has not adopted or
crafted detention standards that reflect its civil immigration authority. in 2012, the ABA
developed and adopted Civil Immigration Detention Standards (Civil Standards)! in order to
promote access to justice and fair and humane treatment of persons in the immigration
detention system. The Civil Standards have a set of guiding principles that reflect the
conviction that civil detention facilities and programs should approximate normal living
conditions to the extent possible, while ensuring that residents appear at court hearings, can be
removed {if so ordered} from the country, and do not present a danger to themselves or to
others. The principles provide: 1} that any conditions placed on noncitizens to ensure court
appearances or to effect removal should be the least restrictive necessary to further these
goals; 2} describe a system that would offer a continuum of strategies, programs and
alternatives to meet these goals, up to and including detention; 3} provide that residents should
not be held in jails or jail-like settings; 4) highlight the importance of access to legal counsel,
materials and courts; and 5) emphasize the need for rigorous oversight by DHS/ICE to ensure
compliance with the standards.

We are encouraged that ICE opened a facility in March 2012 in Karnes County, Texas that it says
will provide less restrictive detention environments. However, this facility will be able to hold
only a fraction of the annual number of detainees, and may be used for those who are well
suited for appropriate alternatives to detention. We urge additional measures to transition the
immigration detention system to a truly civil system and, in the meantime, to provide full
implementation and enforcement of the current ICE Detention Standards at all facilities that
currently hold immigration detainees.

A FAIR AND EFFICIENT IMMIGRATION REMOVAL ADJUDICATION SYSTEM

Several changes in recent years have undermined the quality of due process received by
noncitizens in the immigration adjudication system. In 2010, the ABA released a report entitled

! Available at http://www.americanbar.org/eroups/public services/immigration/civilimmdetstandards.htm).
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Reforming the Immigration System: Proposals to Promote Independence, Fairness, Efficiency,
and Professionalism in the Adjudication of Removal Cases.” The report examined the structures
and processes of the current removal adjudication system, beginning with the decision to place
an individual in removal proceedings through potential federal circuit court review. The
findings of this report confirmed that our immigration court system is in crisis, overburdened
and under-resourced, leading to the frustration of those responsible for its administration and
endangering due process for those who appear before it.

Ultimately the report found, and the ABA believes, that the goals of ensuring fairness, efficiency
and professionalism would best be served by restructuring the system to create an
independent body for adjudicating immigration cases, such as an Article | court or an
independent agency. However, we also recommend a number of incremental reforms that
could be made within the current structure that could result in enhancing efficiency in the
system if implemented, and we discuss several below. Without question the most serious issue
facing the immigration courts, and the one with the most significant impact on the speed and
quality of case processing, is the lack of resources throughout the entire system.

Addressing the Need for Adequate Resources

There have been vast increases in the resources devoted to immigration enforcement efforts
that have resulted in an ever-burgeoning caseload in the immigration courts — immigration
court receipts increased by 28% between FY 2007 (335,923} and FY 2011 {430,574). Yet there
has not been a commensurate increase in resources available to the courts. As a result, the
case backlog has grown and case processing times are significantly delayed. As of December
2012, the immigration court backlog was at 322,818 cases, with pending cases waiting an
average of 545 days, or nearly one and a half years.

The immigration courts simply have too few immigration judges for the workload for which
they are responsible. For FY 2011, some 266 immigration judges completed an average of
1,140 proceedings per judge, not including bond hearings and motions, and issued an average
of 827 decisions per judge. To produce these numbers, each judge must have issued an average
of at least 16 decisions each week, or approximately three decisions per weekday, in addition to
conducting their calendaring hearings, even while assuming no absences for vacation, iliness,
training, or conference participation. A lack of adequate staff support for the immigration
judges compounds the problem. On average, there is only one law clerk for every three
immigration judges, and the ratio is even lower in some immigration courts. The shortage of
immigration judges and law clerks has led to very heavy caseloads per judge and a lack of
sufficient time for judges to properly consider the evidence and formulate well-reasoned
opinions in each case. We suggest hiring enough additional immigration judges to bring the
caseload down to a level roughly on par with the number of cases decided each year by judges
in other federal administrative adjudicatory systems {around 700 cases per judge annually} and
providing for one law clerk per judge.

? Available at hitp://www.americanbar.org/groups/public services/immigration/publications.htmi.
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Strategic Decision-Making and Procedural Change to Reduce Unnecessary Litigation

In addition to increasing resources available, the caseload could also be partiaily alleviated by
revising certain Department of Homeland Security {DHS) policies and procedures, consistent
with enforcement priorities, to decrease the number of cases being put into the court system.
This will enable the enforcement and adjudication functions to work together more
strategically and effectively to ensure those the government is most interested in removing are
prioritized in the process. For example, prosecutorial discretion, while used widely in the
criminal justice context, has been underutilized in the immigration context. In certain cases it is
clear that the government will not remove an individual in proceedings — for example because
of health issues or eligibility for a hardship waiver. Some individuals are eligible for lawful
status but are awaiting the determination of a benefits application from U.S. Citizenship and
immigration Services. Expending significant time and costs in proceedings in these cases does
not make sense. These are cases that could be excluded from the court system in the first
instance, by increasing the use of prosecutorial discretion and providing DHS attorney review of
Notices to Appear before they are filed with the court.

There also is room for improving efficiency in the process for handling asylum claims.
Affirmative asylum claims are currently handled by DHS officers, but asylum claims raised in
expedited removal proceedings are adjudicated by an immigration judge. These defensive
asylum claims also could be reviewed by asylum officers in the first instance, with referral for
full adjudication only in appropriate cases. This could prevent thousands of cases from
reaching the immigration courts each year, while maintaining the integrity of the asylum
process. In addition, another procedural obstacle is the requirement that asylum seekers file
their claims within one year of arrival in the country. A recent report found that the one-year
deadline not only bars refugees who face persecution from receiving asylum in the U.S,, but it
also leads thousands of asylum cases — often considered the most time-intensive and factually
and legally complex of all immigration cases ~ that could have been resolved by DHS to be
referred to the immigration courts.® In fact, both asylum officers and immigration judges spend
a substantial amount of time in these cases examining whether the filing deadline was met or if
the individual may be eligible for one of the exceptions to the deadline.

Many other recommendations on improving the immigration adjudication system can be found
in our 2010 report, which we would be happy to share with the Committee. Implementing
these and other needed changes will help to improve the effectiveness of our immigration
adjudication system and ensure due process for those caught within it.

Thank you for the opportunity to share the views of the American Bar Association on this
critical issue.

* Human Rights First, “The Asylum Filing Deadline: Denying Protection to the Persecuted and Undermining
Governmental Efficiency,” September 2010, available at hitp://www.humanrightsfirst.org/wp-

content/uploads/pdf/afd.pdf.
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Report: 20% of Fatal Wrecks Involve Unlicensed Drivers

One in every five fatal car crashes in the United States each year involves a driver who does not
have a valid license or whose license status is a mystery to law enforcement, according to a study
released Wednesday.

The report, “Unlicensed to Kill,” sponsored by the AAA Foundation for Traffic Safety, said that
8,400 people die on average each year in crashes with unlicensed drivers. It also found that 28
percent of the lawbreaking drivers had received three or more license suspensions or revocations
in the three years before their fatal collision.

“It’s like a revolving door. These people are being suspended and suspended and suspended
again, and still, they’re driving,” said researcher Lindsay I. Griffin of the Texas Transportation
Institute at Texas A&M University.

The researchers did not know the total number of unlicensed drivers on U.S. roads today, but
said they believe those drivers are involved in an inordinate number of fatal crashes.

Griffin and colleagues studied five years of data from the Department of Transportation’s
Fatality Analysis Reporting System, 1993 through 1997. They studied 278,078 drivers involved
in 183,749 fatal crashes.

Among the drivers, 13.8 percent, or 38,374, had a license that was suspended, revoked, expired,
canceled or denied; had no license at all; or, in some cases, were a mystery because they were
hit-and-run drivers, or law enforcement officers could not determine their license status for other
reasons.

Among the crashes, 20 percent, or 36,750, involved such a driver.

The researchers found some common characteristics among illegal drivers in fatal crashes:

— One-third were younger than 20.

— They were more likely to be male.

— They were more likely to drive during late night or early moming hours.

Among those with a suspended license, they were about three times more likely to be drunk in

the opinion of the investigating officer than properly licensed drivers. Those who had a revoked
license were about four times more likely to be drunk.
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~— They were more than five times as likely to be hit-and-run drivers than legal drivers, in cases
where the drivers were identified.

“These are not people who just managed to slip up one time and now they’re suspended. They
seem to be more of a chronically aberrant group,” Griffin said.

Unlicensed drivers pose a particular problem in the West, the researchers found, but the study
could not explain the geographic disparity. In New Mexico, nearly a quarter of all fatal accidents
involved illegal drivers, making it the state with the highest percentage.

Other high-risk jurisdictions were the District of Columbia, Arizona, California and Hawaii.
Maine had the lowest incidence of deadly crashes involving illegal drivers, 6.4 percent.

Lt. Patrick Burke, traffic coordinator for the D.C. police department, said mild penalties are
partly to blame.

“If [ were to, let’s say, arrest a 1 7-year-old this afternoon who doesn’t have a driver’s permit,
never had a driver’s permit, that 17-year-old could pay $75 at the local police station and be on
the street in a car an hour later,” he said.

The researchers said a California policy of impounding the vehicles of unlicensed drivers and

technology being developed, such as “smart cards” that would prevent an illegal driver from
taking the wheel, shows promise in preventing fatalities.

Copyright © 2013 ABC News Internet Ventures
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L Introduction

The American Civil Liberties Union (ACLU) is a nationwide, non-partisan organization
of more than a half-million members, countless additional activists and supporters, and 53
affiliates nationwide dedicated to enforcing the fundamental rights of the Constitution and laws
of the United States. The ACLU’s Washington Legislative Office (WLQ) conducts legislative
and administrative advocacy to advance the organization’s goal to protect immigrants’ rights,
including supporting a roadmap to citizenship for aspiring Americans. The Immigrants’ Rights
Project (IRP) of the ACLU engages in a nationwide program of litigation, advocacy, and public
education to enforce and protect the constitutional and civil rights of immigrants. The ACLU of
New Mexico’s Regional Center for Border Rights (RCBR) addresses civil and human rights
violations arising from border-related immigration policies. RCBR works in conjunction with
ACLU affiliates in California, Arizona, and Texas, as well as immigrants’ rights advocates
throughout the border region.

The ACLU submits this statement to the Senate Judiciary Committee on the occasion of
its hearing addressing “Comprehensive Immigration Reform.” Qur statement aims to provide
the Committee with an appraisal of the civil liberties implications of immigration reform
proposals, with a particular focus on the bipartisan reform framework released by eight Senators
on January 28, 2013.! While the framework contains many positive aspects — including its
commitments to create a roadmap to citizenship for aspiring Americans and “to strengthen
prohibitions against racial profiling and inappropriate use of force, enhance the training of borde:
patrol agents, increase oversight, and create a mechanism to ensure a meaningful opportunity for
border communities to share input, including critiques”™ — the document also includes, and fails to
include, elements which raise concerns:

*By endorsing “immediate deportation” of those “[i]llegal immigrants who have
committed serious crimes,” the framework can be read to support curtailing due process rights,
such as the opportunity to have a hearing in front of a neutral adjudicator, even for persons never
convicted of a crime.

*By uncritically adopting the conventional wisdom of inadequate border security, the
framework lacks fiscal responsibility and an attention to the true needs of border communities
suffering from a wasteful, militarized enforcement regime.

*By advocating for mandatory employment verification, the framework elides the E-
Verify database system’s fundamental defects, and could create a gateway to compulsory
national ID cards.

*By leaving LGBT immigrants in the shadows, the framework would perpetuate a basic
inequality offensive to the Constitution.

! Available at hitp://www.nytimes.com/interactive/2013/0 1/23/us/polities/28immigration-principles-document.htmi
2
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" The ACLU urges the Committee to be steadfast in defending and enacting those parts of
the framework which advance our Constitution’s principles and American values of family unity
and due process. At the same time, the Committee should reject the framework’s components at
odds with these principles and values, as they run counter to both our traditions and national
interests.

II. The framework’s commendable commitment to a “path to citizenship for
unauthorized immigrants currently living in the United States” should be implemented
generously, without unreasonable eligibility criteria, a prolonged waiting period, or
retrenchment of due process.

The bipartisan framework laudably places at its core a roadmap to citizenship for aspiring
citizens. American history teaches the dire and repugnant consequences when an “underclass” of
people live without the Constitution’s full protections. The Thirteenth, Fourteenth, and Fifteenth
Amendments to the Constitution are offended when aspiring citizens — who are primarily from
communities of color ~ face a lifetime of disadvantage and vulnerability. Aspiring citizens are
productive members of their communities who often live in mixed-status families with U.S.
citizen relatives. Their enormous contributions to American life are hampered by exploitive
employers and they face barriers to trusting law enforcement on critical matters including
reporting crimes like domestic violence.

To bring these aspiring citizens within the full embrace of constitutional protections, the
vital roadmap to citizenship promised in the bipartisan framework must be just and fair. It
should eschew exclusions for past removal orders or any but the most serious convictions, and be
unobstructed by prohibitive fees, penalties, or waiting periods. Federal courts must guarantee
effective oversight through judicial review, and statutory protections should be expanded to
remedy the current due process iniquity of excluding more than half of those facing deportation
from any day in court.”

The Obama administration has already deported more than 1.5 million people—setting a
record for a single presidential term.” One in four Latinos surveyed reported that they knew
someone deported or detained by the federal government in the preceding year.* In 2012 alone

% Meissner, Doris, Kerwin, Donald M., Chishti, Muzaffar and Bergeron, Claire. Immigtation Enforcement in the
United States: The Rise of a Formidable Machinery, Migration Policy Institute, January 2013. Available at:
http://www.migrationpolicy.org/pubs/enforcementpillars.pdf

* Corey Dade, Qbama Administration Deported Record 1.5 Million People, NPR, Dec. 24, 2012, available at
hitp:/'www.npr.org/blogs/itsallpolitics/2012/12/24/167970002/obama-administration-deported-record-1-5-mjllion-
people.

* Mark Hugo Lopez, Ana Gonzalez-Barrera and Seth Motel, “As Deportations Rise to Record Levels, Most Latinos
Oppose Obama’s Policy.” (Dec. 28, 2011), available at hitp://www.pewhispanic.org/2011/12/28/as-deportations-
rise-to-record-levels-most-latinos-oppose-obamas-policy/

3
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nearly 410,000 people were deported — an all-time record for annual deportations.” Despite the
administration’s claims that it prioritizes the removal of individuals who pose a risk to public
safety, nearly one-half of those deported had no criminal record at all, and a significant
proportion of the remainder committed no serious offenses threatening public safety.® “In 2011,
188,382 people were deported on criminal grounds. Nearly a quarter were deported after a drug
conviction, another 23% for traffic crimes, and one in five for immigration crimes.”’ As a result,
American families have been separated in devastating numbers: between July 2010 and
September 2012, 23 percent of those deported—204,810 individuals—were parents of U.S.
citizen children.® From a snapshot survey taken in 2011, at least 5,200 children were in foster
care as a result of their parents’ deportation.’

The criteria for legalization must respond to the current crisis of family separation and the
lack of discretion and judicial review of individual equities that characterizes the machinery of
deportation. By ensuring that: (i) only the most serious convictions bar legalization; and (ii) a
waiver exists to consider family unity and other humanitarian equities affected by exclusion, the
Judiciary Committee would prevent the exclusion of deserving aspiring citizens from the
promise of full American life.

Descriptions such as “felony” conviction are ill-suited as categorical exclusions because
state prosecution decisions should not determine who is eligible for legalization. Some states
impose felony consequences for immigration status offenses such as “self-smuggling” (Arizona’s
practice of using its state alien smuggling law to charge immigrants with conspiracy to smuggle
themselves'”), or working under another person’s Social Security number.

Minimizing exclusions and preserving individualized discretion must be the Committee’s
lodestars as it designs the eligibility criteria for legalization. Otherwise, in many cases, families
may be permanently separated based on past offenses that have little bearing on the legalization
applicant’s current fitness to reside in and contribute to the U.S. It is critical to provide a safety-
valve for those cases, especially since most legalization candidates will not have known of the
criminal exclusion criteria at the time of conviction. Moreover, the principle of discretion should
inform the design of future enforcement. The ACLU strongly supports President Obama’s

* News Release, ICE, FY 2012: ICE announces year-end removal numbers, highlights focus on key priorities and
issues new national detainer guidance to_further focus resources, Dec. 21, 2012,
?ttg:/"/www.icegov/news/re!eases/ 1212/12122 Iwashingtondc2.htm

Id
’ Tanya Golash-Boza, “Obama’s Unprecedented Number of Deportations.” CounterPunch (Jan. 25, 21013),
available at http.//www.counterpunch.org/2013/01/25/obamas-unprecedented-number-of-deportations/
¥ Seth Freed Wessler, Nearly 205K Deportations of Parents of U.S. Citizens in Just Over Two Years, COLORLINES,
Dec. 17, 2012, available at http://colorlines.com/archives/2012/12/us_deports_more than_ 200k _parents. html.
° Shattered Families: The Perilous Intersection of Immigration Enforcement and the Child Welfare System, Applied

Research Center, Nov. 2011, http://arc.org/shatteredfamilies.

' See Ariz Rev. Stat. 13-2319.
4
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inclusion in his immigration reform framework of a pledge to “revise[] current unlawful
presence bars and provide[] broader discretion to waive bars in cases of hardship.”*!

IIl.  The Pathway to Citizenship Must Not Be Contingent on the False Metric of a
“Completely Secure Border.” Instead, Immigration Reform Should End the Abusive
Militarization of Border Communities.

a. The “Mini-Industrial Complex” of Border Spending

The bipartisan framework’s implicit demand for an airtight 2,000-mile border ignores the
fact that border security benchmarks of prior proposed or enacted legislation (in 2006, 2007, and
2010) have already been met or exceeded.'> In the last decade, the United States has relied
heavily on enforcement-only approaches to address migration, using deterrence-based border
security strategies:

*The U.S. government has expanded the powers of federal authorities by creating
“Constitution-Light” or “Constitution-Free” zones within 100 miles of land and sea borders.

*Because of “zero-tolerance” initiatives like Operation Streamline, the Department of
Homeland Security (DHS) now refers more cases for federal prosecution than the Department of
Justice’s (DOJ) law enforcement agencies. Federal prisons are already 40% over capacity, due
in large part to indiscriminate prosecution of individuals for crossing the border without
authorization, often to rejoin their families. The majority of those sentenced to federal prison
last year were Hispanics and Latinos, who constitute only 16% of the population, but are now
held in large numbers in private prisons.

*Since 2003, the U.S. Border Patrot has doubled in size and now employs more than
21,400 agents, with about 85 percent of its force deployed at the U.S.-Mexico border." So many
Border Patrol agents now patro} the southern border that if they lined up equally from
Brownsville to San Diego, they would stand in plain sight of one another. This number does not
include the thousands of other DHS officials, including Customs and Border Protection (CBP)
Office of Field Operations officers and one-fourth of all Immigration and Customs Enforcement
(ICE) personnel deployed at the same border. It also does not include 651 miles of fencing, 333
video surveillance systems, and 9 drones for air surveillance.

' See “Fixing our Broken Immigration System so Everyone Plays by the Rules.” (Jan, 29, 2013), available at
http://www, whitehouse, gov/the-press-office/2013/01/29/fact-sheet-fixing-our-broken-immigration-system-so-
gveryone-plays-rules

" Chen, Greg and Kim, Su. “Border Security: Moving Beyond Past Benchmarks,” American Immigration Lawyers
Association, (Jan. 30, 2013). Available at: http://www.aila,org/content/default. aspx?bc=25667143061
¥ U.S. Sentencing Commission, 2011 ANNUAL REPORT, Chapter 3, available at

http://www.ussc.gov/Data_and_Statistics’Annual Reports and_Sourcebooks/2011/2011 Annual Report_Chap3.pd
f

" Migration Policy Institute, Immi gration Enforcement, supra.
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From a fiscal perspective, from FY2004 to FY2012, the budget for CBP increased by 94
percent to $11.65 billion, a leap of $5.65 billion; this following a 20 percent post-9/11 increase
of $1 billion."* By way of comparison, this jump in funding more than quadruples the growth
rate of NASA’s budget and is almost ten times that of the National Institutes of Health. U.S.
taxpayers now spend more on immigration enforcement agencies ($18 billion) than on the FBI,
DEA, ATF, U.S. Marshals, and Secret Service—combined.'®

CBP’s spending runs directly counter to data on recent and current migration trends and
severely detracts from the true needs of border security. Over the last decade, apprehensions by
the Border Patrol have declined more than 72 percent (2000-10). At a time when migrant
apprehensions are lower than at any time since the 1970s, wasteful spending by CBP must be
reined in.'” In FY2012, Border Patrol apprehended 340,000 illegal crossers in total, an
equivalent of 18 apprehensions a year per agent.'® A weakening U.S. economy, strengthened
enforcement, and a growing Mexican economy have led to a dramatic decrease in unauthorized
migration from Mexico. In fact, net migration from Mexico is now zero or slightly negative (i.e.,
more people leaving than coming).'®

The costs per apprehension vary per sector, but are at an all-time high. The Yuma,
Arizona sector, for example, has seen a 95 percent decline in apprehensions since 2005 while the
number of agents has tripled.”® Each agent was responsible for interdicting just 8 immigrants in
2010, contributing to ballooning per capita costs: each migrant apprehension at the border now
costs five times more, rising from $1,400 in 2005 to over $7,500 in 2011.%*" Indeed, despite
Border Patrol’s doubling in size since 2004, overtime costs have amounted to $1.6 billion over
the last six years.” The Judiciary Committee should heed House Appropriations Committee
Chairman Hal Rogers’ warning about the irrationality of border spending: “It is a sort of a mini

' Michele Mittelstadt et al., “Through the Prism of National Security: Major Immigration Policy and Program
Changes in the Decade since 9/11.” (Migration Policy Institute, Aug. 2011), 3, available at

hitp://www migrationpolicy org/pubs/FS23_Post-9-1 Ipolicy.pdf

' Migration Policy Institute, Immigration Enforcement, supra.

"7 Testimony of DHS Secretary Napolitano to the House Judiciary Committee (July 19, 2012); DHS Fact Sheet,
“Apprehensions by the U.S. Border Patrol: 2005-2010.” (July 2011), available at
http://www.dhs.gov/xlibrary/assets/statistics/publications/ois-apprehensions-fs-2005-2010.pdf; see also Jeffrey
Passel and D*Vera Cohn, “U.S. Unauthorized Immigration Flows Are Down Sharply Since Mid-Decade.” (Pew
Hispanic Center, Sept. 1, 2010), available at http://pewhispanic.org/reports/report.php?ReportiD=126

*® Chen Kim, “Border Security,” supra.

wPhin E. Wolgin and Ann Garcia, “What Changes in Mexico Mean for U.S. Immigration Policy.” (Center for
American Progress, Aug. 8, 2011), available at
http://www.americanprogress.org/issues/2011/08/mexico_immigration html

“ Richard Marosi, “Plunge in border crossings leaves agents fighting boredom.” Los Angeles Times (Apr. 21, 2011).
2 Immigration Policy Center, Second Anmual DHS Progress Report. (Apr. 2011), 26, available at
http://www.immigrationpolicy.org/sites/default/files/docs/2011_DHS_Report_041211.pdf

% “Border Patrol overtime, staffing up; arrests down.” Associated Press (Feb. 5, 2012).
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industrial complex syndrome that has set in there. And we’re going to have to guard against it

every step of the way."ZJ

b. Lack of CBP Oversight, Racial Profiling and Excessive Use of Force

Unprecedented investment in border enforcement without corresponding oversight
mechanisms?* has led to an increase in human and civil rights violations, traumatic family
separations in border communities, and racial profiling and harassment of Native Americans,
Latinos, and other people of color — many of them U.S. citizens and some who have lived in the
region for generations. The bipartisan framework rightly recognizes the need for strengthened
prohibitions against racial profiling and inappropriate use of force. In addition, more must be
done to transform border enforcement by prioritizing investment in robust and independent
external oversight over unjustified expansion of resources.

Stressed border communities are a vital component of the half-trillion dollars in trade
between the U.S. and Mexico, and the devastating effects of militarization on them must be
addressed in serious reform. The U.S.-Canada border has experienced an increase in border
enforcement resources as well, with northern border residents often complaining about Border
Patrol agents conducting roving patrols near schools and churches and asking passengers for
their documents on trains and buses that are traveling far from border crossings. The ACLU of
Washington State has brought a class action lawsuit to end the Border Patrol’s practice of
stopping vehicles and interrogating occupants without legal justification. One of the plaintiffs in
the case is an African American corrections officer and part-time police officer who was pulled
over for no expressed reason and interrogated about his immigration status while wearing his
corrections uniform.” A local business owner said he’s “never seen anything like this. Why

don’t they do it to the white people, to see if they’re from Canada or something?**®

CBP also aids and abets state and local police racial profiling practices. U.S. citizens
have been ensnared by CBP’s unnecessary intertwining of its border protection mission with
state and local law enforcement operations. In February 2011, Tiburcio Briceno, a naturalized
U.S. citizen, was stopped by a Michigan State Police officer for a traffic violation while driving
in a registered company van. Rather than issue him a ticket, the officer interrogated Briceno
about his immigration status, apparently based on Briceno’s Mexican national origin and limited
English. Dissatisfied with Briceno’s valid Michigan chauffeur’s license, the officer summoned

 Ted Robbins, “U.S. Grows an Industrial Complex Along the Border.” NPR (Sept. 12, 2012), available at
http://www.npr.org/2012/09/12/160758471/u-s-grows-an-industrial-complex-along-the-barder

“Tim Steller, “Border Patrol faces little accountability,” Arizona Daily Star (Dec. 9, 2012), available at:
Jocal/borderborder-patrol-faces-little-accountability/article_7899cf6d-3117-33bd-80a8-

2d214b384221 himi
% Complaint available at http;//www.aclu-wa.org/sites/default/files/attachments/2012-04-26--Complaint_0.pdf
* William Yardley, “In Far Northwest, a New Border Focus on Latinos.” New York Times {May 29,2012)
(emphasis added), available at http;//www.nytimes.com/2012/05/29/us/hard-by-canada-bgrder-fears-of-crackdown-

on-latino-immigration.htmi?pagewanted=al]
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CBP, impounded Briceno’s car, and told him he would be deported. Briceno says he reiterated
again and again that he was a U.S. citizen, and offered to show his social security card but the
officer refused to look.

Briceno was released after CBP officers arrived and confirmed that he was teiling the
truth. “Becoming a U.S. citizen was a proud moment for me,” Briceno has since reflected.
“When I took the oath to this country, I felt that I was part of something bigger than myself; I feit
that T was a part of a community and that I was finally equal to every other American. Although
I still believe in the promise of equality, I know that I have to speak out to make sure it’s a reality
for me, my family and my community. No American should be made to fee! like a criminal

simply because of the color of their skin or language abilities.”>’

In addition to racial profiling at and within the border, incidents of excessive use of force
are on the rise, with at least 19 people killed by CBP officials since January 2010,%* including five
U.S. citizens and six individuals who were standing in Mexico when fatally shot. On April 20,
2012, PBS’s Need to Know®® program explored the trend of CBP’s excessive use of force, with a
focus on Anastasio Hernandez Rojas. New footage depicting a dozen CBP officials surrounding
and applying a Taser and other force to Mr. Hernandez, who was shown to be handcuffed and
prostrate on the ground contrary to the agency’s incident reporting, shocked viewers. The San
Diego coroner classified Mr. Hernandez’s death as a homicide, noting in addition to a heart attack:
“several loose teeth; bruising to his chest, stomach, hips, knees, back, lips, head and eyelids; five
broken ribs; and a damaged spine.” CBP’s version of events described a “combative” person:
force was needed to “subdue the individual and maintain officer safety.”

" ACLU of Michigan, “ACLU Urges State Police to Investigate Racial Profiling Incident.” (Mar. 21, 2012)
(emphasis added), available at http://www.aclumich.org/issues/racial-justice/2012-03/1685
28 Jorge A. Solis, 28, shot and killed, Douglas, AZ (Jan. 4, 2010); Victor Santilian de 1a Cruz, 36, shot and killed,
Laredo, TX (March 31, 2010); Anastasio Hernandez Rojas, 32, tortured to death, San Diego, CA (May 28, 2010);
Sergio Adrian H. Huereca, 15, shot and killed, El Paso, TX (June 7, 2010); Juan Mendez, 18, shot and killed, Eagle
Pass, TX; Ramses Barron Torres, 17, shot and killed, Nogales, Mexico (Jan. 5, 201 1); Roberto Pérez Pérez, beaten
while in detention and died due to lack of proper medical care, San Diego, CA (Jan. 13, 2011); Alex Martinez, 30,
shot and killed, Whatcom County, WA (Feb. 27, 2011); Carlos Lamadrid, 19, shot and killed, Douglas, AZ (March
21, 2011); Jose Alfredo Yafiez Reyes, 40, shot and killed, Tijuana, Mexico (June 21, 2011); Gerardo Rico Lozana,
20, shot and killed near Corpus Christi, TX (Nov. 3, 2011); Byron Sosa Orellana, 28, shot and killed near Sells, AZ
(Dec. 6, 2011); Alexander Martin, 24, died in car explosion that may have been caused by Border Patrol tasers
(March 15, 2012); Charles Robinson, 75, shot and killed, Jackman, ME (June 23, 2012); Juan Pablo Perez Santillan,
30, shot and killed on the banks of the Rio Grande, near Matamoros, Mexico (July 7, 2012); Guillermo Arévalo
Pedroza, 36, shot and killed, Nuevo Laredo, Mexico (Sept. 3, 2012); Valerie Tachiquin-Alvarado, 32, shot and
killed, Chula Vista, CA (Sept. 28, 2012); José Antonio Elena Rodriguez, 16, shot and killed, Nogales, Sonora (Oct.
11, 2012); and Margarito Lopez Morelos, 19, shot and killed, Baboquivari Mountains, AZ (Dec, 2, 2012). NOTE:
This count does not include Border Patrol agent Nicholas I. Ivie, 30, who was fatally shot by friendly fire near
Bisbee, AZ (Oct. 2, 2012).
* PBS Need to Know special, aired April 20, 2012 and entitled *Crossing the line at the border,” available at:
http://www.pbs.org/wnet/need-to-know/security/video-first-look-crossing-the-line/13597/
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After a Congressional letter signed by 16 members was sent to DHS Secretary Janet
Napolitano, DHS Inspector General Charles Edwards, and Attorney General Eric Holder,™® on July
12, 2012, the Associated Press reported that a federal grand jury was investigating the death of
Anastasio Hernandez.”' Border Patrol’s use-of-force incidents have attracted international
scrutiny with the government of Mexico,” the Inter-American Commission on Human Rights,”
and the Office of the United Nations High Commissioner for Human Rights* weighing in.

While the federal government has the authority to control our nation’s borders and to
regulate immigration, CBP officials must do so in compliance with national and international
legal norms and standards. As employees of the nation’s largest law enforcement agency, CBP
officials should be trained and held to the highest professional law enforcement standards.
Systemic, robust and permanent oversight and accountability mechanisms for CBP should be
included in the immigration reform the Judiciary Committee will initiate. Congress must seize
this moment for immigration reform to transform border enforcement in a manner that is fiscally
responsible, enlists border communities in defining the true needs of their communities, and
upholds constitutional rights and American values.

IV.  Ending the Epidemic of Racial Profiling in Immigration Enforcement

The bipartisan framework importantly identifies remedies for racial profiling as an
immigration reform priority. Racial profiling has thrived in the past decade of immigration
enforcement, and is currently fueled by ICE’s Secure Communities and 287(g) programs, as well
as by the CBP enforcement activities at international borders and in the U.S. interior described
above.

Racial profiling violates the U.S. Constitution by betraying the fundamental American
promise of equal protection under the law and by infringing on the Fourth Amendment guarantee
that all people be free from unreasonable searches and seizures. Yet DHS immigration and
border enforcement practices continue to promote racial profiling of those perceived to look or
sound foreign, even though it is impossible to tell who’s here lawfully through these indicators.
Racial profiling is ineffective, wasteful, and unconstitutional law enforcement that regularly

*® Congressional sign-on letter sent May 10, 2012 to Secretary Janet Napolitano available at:
bttp://serrano.house. gov/sites/serrano house.gov/files/DHSletter.pdf: letter sent to DHS Inspector General Charles
Edwards available at: http:/serrano.house.gov/sites/serrano.house. gov/files/DHSIGletter.pdf; letter sent to DOJ Attorney
General Eric Holder available at: http://serrano.house.gov/sites/serrano.house.gov/files/DolLetter.pdf

* Grand lury Probes Anastasio Hernandez Border Death, available http://www kpbs.org/news/20124ul/12/grand-

jury-probes-border-death/
* See, e.g., Bret Stephens, “The Paradoxes of Felipe Calderon.” Wall Street Journal (Sept. 28, 2012), available at

hitp://online. wsj.com/article/SB 10000872396390443916104578022440624610104 htmi?mod=hp_opinion

* See “IACHR condemns the recent death of Mexican national by U.S. Border Patrol Agents.” (July 24, 2012),
available at http://www.oas.org/en/iachr/media_center/PReleases/2012/093.asp

3 See UN. Radio, “United States urged to probe deaths of Mexican migrants at border.” {May 29, 2012), available

at http://www.unmultimedia.org/radio/english/2012/05/united-states-urged-to-probe-deaths-of-mexican-migrants-at-
border/
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deprives people of their freedom without due process. Congress must act and make clear that in
America profiling is anathema to the Constitution’s guarantee of equal protection.

a. Secure Communities: A Conduit for Racial Profiling of Hispanics, Latinos, and
Communities of Color, Including U.S. Citizens

ICE’s primary immigration enforcement initiative is Secure Communities (S-Comm),
which has been activated across the nation. Under this program, any time an individual is
arrested and booked into jail, his or her fingerprints are electronically run through ICE’s
databases. Because state and local law enforcement officials know that S-Comm will capture the
fingerprints of everyone they arrest—even if the arrest is baseless or blatantly unconstitutional—
rogue officers have a strong incentive to make pretextual arrests based purely on race, ethnicity,
or perceived “foreignness.”

S-Comm, therefore, creates an incentive for state and local police to target suspected
immigrants to arrest for minor offenses—including, for example, driving with a broken taillight
or driving with an expired tag—purely in order to bring them into the jail and trigger the
fingerprint-sharing aspect of S-Comm. Police understand that even if an arrest is baseless, even
if local officials decline to press charges, or even if the person is later cleared of wrongdoing,
they can use S-Comm to bring that person to ICE’s immediate attention for potential deportation.

After a similar ICE jail screening program (the Criminal Alien Program or CAP) was
initiated in Irving, Texas, the Warren Institute at the University of Califomia, Berkeley, found
strong evidence that local police, emboldened by the knowledge that the people they arrested
would be brought to ICE’s attention once they were booked into jail, engaged in racial profiling
and pretextual arrests. The report concluded that there was a “marked rise in low-level arrests of
Hispanics” after CAP came into effect.

Racial profiling is a well-studied phenomenon for which detailed studies are widely
available. For example, in Milwaukee, a statistical analysis determined that police pulled over
Hispanic city motorists nearly five times as often as white drivers, and that “Black and Hispanic
drivers were arrested at twice the rate of whites after getting stopped.™* An ACLU of Arizona
study showed that during 2006-2007, the state highway patrol was significantly more likely to
stop African Americans and Hispanics than Whites on all the highways studied.*

ICE was on clear notice from this history that ostensibly neutral immigration enforcement
which relies on state and local police arrests will lead to racial profiling. Yet ICE has given no

* Ben Poston, “Racial gap found in traffic stops in Milwaukee.” MILWAUKEE JOURNAL SENTINEL (Dec. 3, 2011),
available at hitp://www.jsonline com/watchdog/watchdogreports/racial-

kelhsip-134977408 htm!
% ACLU of Arizona, Driving While Black or Brown, 3 (2008), available at hitp://www.acluaz.ore/

DrivingWhileBlackorBrown.pdf
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ground on Secure Communities expansion, despite vehement objections by three governors (of
Illinois, New York, and Massachusetts) and many local elected officials and law enforcement
leaders. Massachusetts Governor Deval Patrick explained that while “[n]either the greater risk of
ethnic profiling nor the overbreadth in impact will concern anyone who sees the immigration
debate in abstract terms . . . [for] someone who has been exposed to racial profiling or has
comforted the citizen child of an undocumented mother coping with the fear of family

separation, it is hard to be quite so detached.”®” Not surprisingly, some jurisdictions with a
history of racially-motivated police misconduct have abnormally high numbers of non-criminals
and low-level offenders among the people processed and removed through S-Comm.*®

DHS has assured Congress that “[w]e are instituting a whole series of analytical steps
working with [DOJ’s] Civil Rights Division, the [Office for Civil Rights and Civil Liberties
(CRCL)] at DHS, inviting them to literally be part of the analysis with us so that we can root out
and identify any jurisdictions that are misusing Secure Communities.”*? ICE subsequently
announced that “[flour times a year, beginning in June 2011, CRCL and ICE will examine
Secure Communities data to identify faw enforcement agencies that might be engaged in
improper police practices.™” No such data review has yet been released, leaving it to
nongovernmental analysts to disclose the troubling figure that “Latinos comprise 93% of
individuals arrested through Secure Communities though they only comprise 77% of the
undocumented population in the United States.”*! Even if DHS data review does occur in every
Secure Communities jurisdiction (3,074 and counting), CRCL has no authority to investigate a
state or local law enforcement agency’s (LEA’s) racial profiling. It is therefore up to Congress
to ensure accountability and oversight of immigration enforcement programs.

DHS has deployed Secure Communities in jurisdictions where local law enforcement
agencies have been or are being investigated by the Department of Justice (“DOJ”) Civil Rights
Division for discriminatory policing targeting Hispanics, Latinos, or communities of color. Here
are three of many examples:

+DOJ concluded that the New Orleans Police Department (“NOPD™) has engaged in patterns of
misconduct that violate the Constitution and federal statutes. DOJ documented multiple

3 Letter from Gov. Deval Patrick to Bristol County Sheriff Thomas M. Hodgson (June 9, 2011).

 Nationwide, just over a quarter (26%) of all those deported under S-Comm from 2008 to 2010 had no criminal
convictions. In Maricopa County, Arizona, however, more than half (54%) of all the people deported under 5-
Comm were non-criminals. And in Travis County, Texas, that percentage was 82%. NDLON, Briefing Guide to
Secure Communities (2010), 3.

% John Morton, Testimony to the House Appropriations Comsnittee’s Subcommittee on Homeland Security (Mar.
13,2011).

* OCRCL, “Overview of CRCL/ICE Quarterly Statistical Monitoring of Secure Communities,” available at
hitpy//www.ice. sov/doclib/secure-communities/pdf/statisticalmonitoring pdf

1 Aarti Kohli, Peter Markowitz, and Lisa Chavez, Secure Communities by the Numbers:

An Analysis of Demographics and Due Process. 5-6 (2011), available at
http:/f'www.Jaw.berkeley.edu/files/Secure Communities_by_the Numbers.pdf

"




252

instances of NOPD officers stopping Latinos for unknown reasons and then questioning them
about immigration status or posing such questions instead of helping crime victims. Members of
the Latino community told DOJ that Latino drivers are pulled over at a higher rate than others for
minor traffic violations.*? DHS has nonetheless continued to operate Secure Communities in
New Orleans. In this context, it is unsurprising that in Orleans Parish, Secure Communities’
deportations are composed of 59% non-criminals and 20% misdemeanants.*® This combined
rate of 79% far exceeds the national average and makes New Orleans one of the worst-
performing jurisdictions when measured against Secure Communities” congressionally mandated
focus on the most dangerous and violent convicted criminals.

+In 2011 DHS chose to activate Secure Communities in Suffolk County, New York, even though
DOJ was investigating the Suffolk County Police Department (“SCPD”). Many Latino crime
victims in Suffolk County described how SCPD demanded to know their immigration status. In
September 2011, DOJ informed SCPD that its policy governing the collection and use of
information about immigration status of witnesses, victims, and suspects is subject to abuse.
DOJ also recommended that SCPD revise its use of roadblocks in Latino communities and
prohibit identity checks and requests for citizenship documentation,** Nevertheless, DHS took
no action to prevent SCPD from serving as a conduit for racial profiling.

»DHS activated Secure Communities across Connecticut on February 22, 2012, only two months
after DOJ released findings from its investigation of the East Haven Police Department (EHPD).
DOJ concluded that “EHPD engages in a pattern or practice of biased policing against Latinos in
violation of the Fourteenth Amendment to the United States Constitution and federal law.”* On
January 24, 2012, four EHPD officers were indicted on federal charges based on their treatment
of Latino residents.”® Yet DHS continues to partner with EHPD in Secure Communities, another
instance of conflict with DHS’s pledge that its programs are not to “function as a conduit or

incentive for discriminatory policing.”"’

“2 United States Department of Justice, “Investigation of the New Orleans Police Department,” Mar. 16, 2011, 63,
available ar http://www justice.gov/crt/about/spl/nopd_report.pdf

* U.S. Immigration and Customs Enforcement, Secure Communities: IDENT/IAFIS Interoperability Monthly
Statistics through Feb. 29, 2012, available at hitp/fwww.ice.gov/doclib/foia/sc-stats/nationwide_interop_stats-
v2012-to-date.pdf

* See Suffolk County Police Department Technical Assistance Letter (Sept. 13, 2011), available at

http://www justice gov/crt/about/spl/documnents/suffolkPD_TA_9-13-11.pdf
“ DOJ Findings Letter, December 19, 2011, available at

http://www.justice.gov/crt/about/spl/documents/easthaven_findletter 12-19-11.pdf

6 DOJ indictment, January 18, 2012, available at http:/www.courant.com/community/hc-east-haven-officers-
indictment-pdf-htinl,0,39619.htinlpage

*"Margo Schlanger, Officer for Civil Rights and Civil Liberties and Gary Mead, Executive Associate Director of
ICE, “Memorandum to All ICE and CRCL Personnel on Secure Communities Complaints Involving State or Local
Law Enforcement Agencies,” available at http://www.ice.gov/doclib/secure-
cotnmunities/pdfcomplaintprotocol.pdf, 2.
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Secure Communities has also had direct dire racial profiling consequences for U.S.
citizens, over whom DHS lacks immigration jurisdiction. In 2011, the Warren Institute
estimated that 3,600 U.S. citizens have been apprehended under Secure Communities.”® Antonio
Montejano, a Latino born in Los Angeles, was unlawfully detained for four days after having his
immigration status questioned based on an arrest stemming from his children’s handling of store
merchandise. The incident resulted in his pleading guilty to an infraction, an offense less serious
than a misdemeanor. Montejano remained in custody despite repeatedly proclaiming his U.S.
citizenship. Upon his release, he says his 8-year-old son asked him, “‘Dad, can this happen to
me too because I look like you? I feel so sad when I heard him say this. But he is right. Even
though he is an American citizen — just Iike me — he too could be detained for immigration

purposes because of the color of his skin — just like me.”*

b. 287(g) Agreements: DHS’s Partnerships with Sheriff Joe Arpaio and Other Bad
Actors

An ICE “287(g) agreement” delegates federal immigration authority to state and local
law enforcement agencies under section 287(g) of the Immigration and Nationality Act. The
Inter-American Commission on Human Rights has emphasized that “[a]s in the case of . . .
Secure Communities . . . , the 287(g) agreements open up the possibility of racial profiling . . .
ICE has failed to develop an oversight and accountability system to ensure that these local
partners do not enforce immigration law in a discriminatory manner by resorting to racial

profiting . . . %

287(g) agreements disproportionately affect communities with fast-growing Latino
populations: 87% of jurisdictions with 287(g) agreements had a Latino population growth rate
higher than the national average.”’ Investigations by the ACLU of Georgia in Cobb™? and
Gwinnett> counties, and by the ACLU of North Carolina® detail pretextual, race-based
encounters under 287(g).

“1d.; see also Sandra Baltazar Martinez, “Santa Fe man one of thousands of legal citizens incarcerated by ICE.”
SANTA FE NEW MEXICAN (Nov. 20, 2011), available at

http://www santafenewmexican.com/Local%20News/Citizens-rounded-up

* Statement of Antonio Montejano (Nov. 30, 2011), available at
http://'www.aclu.org/files/assets/antonios_statement.pdf

%0 See Inter-American Commission on Human Ri ghts, Report on Immigration in the United States: Detention and
Due Process, {Dec. 30, 2010), 66, 144, available at
http://cidh.org/pdf%20files/ReportOnlmmigrationInTheUnited %20States-DetentionAndDueProcess, pdf

*! See Justice Strategies, Local Democracy on ICE: Why State and Local Governments Have No Business in Federal
Immigration Law Enforcement. (Feb. 2009), 16, available at

hutp://www justicestrategies org/sites/default/files/publications/JS-Demogracy-On-lce-print.pdf

%2 American Civil Liberties Union of Georgia Legal Foundation, Terror and Isolation in Cobb: How Unchecked
Police Power under 287(g) Has Torn Families Apart and Threatened Public Safety. (Oct. 2009), available at
http://www.acluga.org/racial%20profiling%20Cobb. pdf

* American Civil Liberties Union of Georgia Legal Foundation, The Persistence of Racial Profiling in Gwinnett:
Time for Accountability, Transparency, and an End to 287(g). (Mar. 2010), available at
hitp://www.acluga.org/gwinnettracialreportfinal pdf
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Most culpably of all, DHS’s 287(g) partnership with Maricopa County Sheriff Joe Arpaio
only ended in December 2011, after DOJ concluded that MCSO “engaged in a widespread
pattern or practice of law enforcement and jail activities that discriminate against Latinos. This
discrimination flows directly from a culture of bias and institutional deficiencies that result in the
discriminatory treatment of Latinos.” This biased policing was no secret; DOJ’s statistical expert
opined that “this case involves the most egregious racial profiling in the United States that he has
ever personally seen in the course of his work, observed in litigation, or reviewed in professional
literature.”™> Yet DHS refused to suspend the operation of Secure Communities in Maricopa
County.

Similarly, in September 2012, after DOJ concluded that the Alamance County, NC,
Sheriff’s Office — at the time one of ICE’s 287(g) partners — lied to Latino detainees about non-
existent federal requests for immigration detention, adding that “ACSO discriminates against
Latinos in its jail booking and detention procedures,”*® DHS did not end Secure Communities in
Alamance. The continuation of Secure Communities in Maricopa and Alamance Counties
means that the very same police departments identified by DOJ as engaged in biased policing
can remain confident that their biased arrests will have deportation consequences. Congressional
action as part of immigration reform is required to pry apart the latticework of immigration
enforcement’s intersection with racial profiling practices.

V. Immigration Reform Must Not Create a National ID System or Harm Fundamental
Privacy Rights by Mandating the Use of E-Verify Nationwide.

The bipartisan framework calls for a “tough, fair, effective and mandatory employment
verification system.” Unfortunately, E-Verify is a flawed electronic employment-eligibility
screening system that imposes unacceptable burdens on America’s workers, businesses and
society at large. Nationwide E-Verify would lay the groundwork for a possible biometric
national ID system, which would have significant privacy and civil liberties costs for all
Americans, including lawful workers, businesses, and taxpayers.

E-Verify is an internet-based system that contains identifying information on almost
every American, The current E-Verify system contains an enormous amount of personal
information including names, photos from passports and DHS documents, some drivers’ license

* American Civil Liberties Union of North Carolina Legal Foundation and Immigration & Human Rights Policy
Clinic, University of North Carolina at Chapel Hill, The Policies and Politics of Local Immigration Enforcement
Laws: 287(g) Program in North Carolina. (Feb. 2009), availabie at
http://www.acluofiorthcarolina.org/files/287 gpolicyreview 0.pdf
% .8. DOJ, Civil Rights Division, Letter from Assistant Attorney General Thomas E. Perez to Maricopa County
Attorney Bill Montgomery (Dec. 15, 2011}, available at
http://www justice. gov/crt/about/spl/documents/meso_findletter 12-15-11.pdf
** U.S. DOJ, Civil Rights Division, Letter of Findings re: United States” Investigation of Alamance County Sheriff’s
Office (Sept. 18, 2012), available at http://www justice.gov/iso/opa/tesources/171201291812462488198.pdf
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information, social security numbers, phone numbers, email addresses, workers’ employer,
industry, and immigration information like country of birth.

This vast collection of personal information has the potential to be converted very
quickly into a national identity system. The data in E-Verify, especially if combined with other
databases including data on travel, financial information or communications, would be a gold
mine for intelligence agencies, law enforcement, licensing boards, and anyone who wanted to
spy on American workers. Because of its scope, it could form the basis for surveillance profiles
of every American.

Some lawmakers have also called for it to be accompanied by the creation of a
biometric national ID card, which would be issued as part of the identity check process in E-
Verify. These two proposals — biometric national ID and mandatory E-Verify — could quickly
become a wide ranging permission slip from the government necessary to access basic rights and
services. Social Security numbers, originally intended to be used for distribution of benefits,
were never meant to be used for identification. Now it is almost impossible to function in
America without one. If it becomes mandatory, E-Verify could be expanded in much the same
way.

As a result, the many errors and problems with E-Verify would quickly become not only
employment issues but also problems with trave} and other fundamental freedoms. This could
lead to unwarranted harassment and denial of access to TSA checkpoints, voting booths, and gun
permits, or other harmful consequences not yet envisioned. It is critical that strict limits be
placed on the use of information in any employment verification system. It should only be used
to verify employment or to monitor for employment-related fraud, and there should be no other
federal, state, or private purpose.

While the bipartisan Senate plan calls for “procedural safeguards to protect American
workers, prevent identity theft, and provide due process protections,” no safeguards can change
the fact that creating a biometric national ID would irreparably damage the fabric of American
life. Our society is built on privacy, the assumption that as long as we obey the law, we are all
free to go where we want and do what we want —~ embrace any type of political, social or
economic behavior we choose—without the government (or the private sector) looking over our
shoulders monitoring our behavior. This degree of personal freedom is one of the keys to
America’s success as a nation. It allows us to be creative, enables us to pursue our
entrepreneurial interests, and validates our democratic instincts to challenge any authority that
may be unjust. A biometric natjonal ID system would turn those assumptions upside down by
making every person’s ability to participate in a fundamental aspect of American life — the right
to work —contingent upon government approval.
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Implementing E-Verify nationwide would require reliance on massive and inaccurate
databases, and the room for error is enormous. Currently, E-Verify has been implemented in only
a fraction of the country’s workplaces, If applied to the entire workforce with a conservative
estimate that 1 percent of the population could be wrongly identified as not employment
authorized (as a recent MP] paper estimates®’), 1,5 million work-authorized workers could be
terminated if they are unable to fix their records. If applied only to new hires, 517,000 workers
could lose their jobs. This poor track record will lead to discrimination against those perceived
to look or sound “foreign,” as employers required to use E-Verify would avoid hiring individuals
they fear are likely to be caught up in the error-prone system. Immigration reform should
reinforce anti-discrimination principles in employment law, not increase the chances that
employees will face discrimination in the workplace.

Even as E-Verify wrongly ensnares so many eligible workers, it fails to achieve its
intended goal of preventing the hiring of undocumented workers. In fact, according to a DHS-
funded study, E-Verify fails to identify undocumented workers 54% of the time.*®

Furthermore, a nationwide verification system would only increase the risk of data
breaches and identity theft by making personal information on every American more widely
accessible. Experts note that the system as currently configured remains vulnerable to identity
theft and employer fraud, and may serve as a valuable tool for identity fraudsters. At least one
major data breach of E-Verify has already occurred. Since the first data breach notification law
went into effect in California at the beginning of 2004, more than 607 million records have been
hacked, lost or disclosed improperly including e-verify databases.” In October 2009, and again
in December 2009, Minnesota state officials learned that the company hired to process their e-
verify forms had accidentally allowed unauthorized individuals to gain access to the personal
information of over 37,000 individuals due to authentication practices and web application
vulnerabilities in their system™.

Finally, E-Verify will impose an enormous economic burden on such small businesses,
and every employer required to comply. In fact, implementing a nationwide E-Verify mandate
would cost small businesses $2.6 billion each year.®’ Each new hire would cost approximately
$147 to screen.® Taxpayers would see a huge bili as well, as national E-Verify would reduce tax
revenues by $17.3 billion over a decade by pushing employees who are currently paying taxes

%7 Doris Meissner and Marc Rosenblum, The Next Generation of E-Verify: Getiing Emplovment Verification Right
g]s\'lzgratéon Policy Institute, July 2009), http://www.migrationpolicy.ore/pubs/Verification_paper-071709.pdf.
Id at 6.
% Privacy Rights Clearinghouse Chronology of Data Breaches,
httpy//www.privacyrights org/ar/ChronDataBreaches.him.
*® John Fay, FTC Setilement Highlights the Importance of Protecting Sensitive I-9 Data in an Electronic World,
Guardian I-9 And E-Verify Blog, May 4, 201 1.
¢ Jason Arvelo, ‘Free’ Everify May cost Small Business $2.6 Billion: Insight, Bloomberg Government (Jan. 27,
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into other jobs on the black market.®® Estimates also suggest that DHS would spend $765
million implementing the program in the first four years‘64 These costs simply cannot be
justified for a system that is so error-prone and that intrudes on the privacy rights of every
American.

VI. Immigration Reform Must Include Equality for LGBT Couples.

Missing entirely from the bipartisan framework was any reference to the unjustifiable
discrimination faced by committed same-sex bi-national couples. These couples, due to
senseless and unconstitutional discrimination enacted in the so-called Defense of Marriage Act
(DOMA), are unable to sponsor their spouse or permanent partner in the same way opposite-sex
couples have long been able to under current immigration law. The framework’s failure even to
mention this issue should be addressed by the Judiciary Committee as immigration reform moves
forward.

By contrast, the President’s January 29, 2013, announcement rightly noted that it is
important to treat same-sex immigrant families as what they are — families.®” The ACLU
strongly concurs with this assessment. Indeed, there are at least 31 countries around the world
that allow residents to sponsor same-sex permanent partners for legal immigration.*® Family
unity — including for those who are LGBT ~ is a critical component of immigration reform. To
that end, U.S. citizens and lawful permanent residents must be given the ability to seek a visa on
the basis of a permanent relationship with a same-sex partner.

VII. Conclusion

The ACLU commends the Judiciary Committee for its prioritization of immigration
reform, including reduction of abuses in the currently-oppressive enforcement system which has
cost $219 billion in today’s dollars since 1986.%" By jettisoning those components of the
bipartisan framework that clash with civil liberties, the Committee can ensure that the
framework’s roadmap to citizenship is free of unjust obstacles. Members will thereby maximize
the historic expansion of constitutional freedoms for spouses, friends, parishioners, and
neighbors who contribute to American communities” success and deserve full and prompt
citizenship.

o Congressional Budget Office, H.R. 4088, the Secure America Through Verification and Enforcement Act of 2007:
http://www.cbo.gov/sites/default/files/cbofiles/fipdocs/91xx/doc9100/hr40881tr.pdf

% GAO, Employment Verification Federal Agencies Have Taken Steps to Improve E-Verify, But Significant
Challenges Remain, December 2010, GAO-11-146.

% See “Fixing our Broken Immigration System,” supra.

% Andorra, Argentina, Australia, Austria, Belgium, Brazil, Canada, Colombia, Croatia, the Czech Republic,
Denmark, Finland, France, Germany, Hungary, Iceland, Ireland, Israel, Japan, Liechtenstein, Luxembourg, the
Netherlands, New Zealand, Norway, Portugal, Slovenia, South Africa, Spain, Sweden, Switzerland, and the United
Kingdom.

" Robbins, “U.S. Grows,” supra.
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Statement of the American Immigration Lawyers Association
Submitted to the
Committee on the Judiciary of the U.S. Senate

Hearing of February 13, 2013
“Comprehensive Immigration Reform”

The American Immigration Lawyers Association (AILA) submits the following
testimony to the Committee on the Judiciary. AILA is the national association of
immigration lawyers established to promote justice and advocate for fair and
reasonable immigration law and policy. AILA has over 12,000 attorney and law
professor members.

Immigration Reform is Good for America

Across America, millions of immigrants and their families, businesses and
communities—indeed our entire nation—are calling for immigration reform.
AILA urges lawmakers to enact a common sense immigration policy that helps to
rebuild America’s economy, recognizes the contributions of immigrants, keeps
families together, and strengthens America’s security. Well-documented are the
benefits immigrants bring to every sector of the economy. Immigrants are
innovators and job creators, especially in the science and technology fields where
they represent about half of all Ph.D. holders. Immigrant families are more likely
to start small- and medium-sized businesses. Finally, comprehensive immigration
reform that includes a legalization plan for the undocumented and enables the
future flow of legal workers will bring an estimated $1.5 trillion in additional
gross domestic product over ten years.

Legalization of the Undocumented

Polling nationwide shows two-thirds of American voters support immigration
reform, including a path to legal status, permanent residency and eventually
citizenship for the estimated 11 million undocumented persons living in the
country.

Both Republican and Democratic leaders have spoken out against mass
deportation of undocumented men, women and their families, most of whom have
deep roots in this country. Such an approach is not only impractical but also
damaging to the economy and an unwise use of taxpayer dollars.

A sensible legalization plan should include a rigorous process that requires
undocumented immigrants to register with the government, undergo background
checks and pay any fees or taxes. Once they complete these steps, they should
receive legal status and eventually eamn a green card and citizenship. The
registration and legalization process would not be an amnesty. By definition,
amnesty is an automatic pardon or a free pass granted to a group of people who do
not have to do anything in return and are not required to atone for their past
actions.

American Immigration Lawyers Association 1
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Some reform proposals would require those undergoing legalization to “go to the back of the
line” to ensure they do not obtain green cards before others who have been waiting for
permanent residence. This requirement could be workable but only if changes are made to the
future legal immigration system to ensure that long backlogs existing in the current system are
eliminated. As the system stands now, some green card applicants must wait decades, with such
extensive backlogs that people literally die waiting. If the legal immigration system is not fixed,
the “back of the line” requirement could force millions of people to wait for decades in limbo in
a second class status.

The Legal Immigration System — Growing Businesses and the Economy

Currently the immigration system functions so poorly that it is hurting business growth, job
creation and the American economy. AILA’s immigration attorney members frequently help
their clients—be they small or large businesses, family-owned startups or corporations—
navigate labyrinthine rules and survive extremely long delays in the visa application process. In
far too many instances, delays due to backlogs in both temporary and permanent visa availability
prevent projects from moving forward and hurt businesses and job growth. America’s
immigration system must be flexible and responsive to meet the needs of American businesses to
ensure our economic security—nboth in times of prosperity and times of recession.

Reforms must update the archaic quota limits that have no relationship to the needs of the
economy and the businesses that drive it. This can be done by exempting those who graduate
with degrees in science, technology, engineering and math fields as well as accompanying
spouses and children from the employment-based visa cap count. Reforms must also revise
quotas to increase the number of green cards for people with vital skills, assure the ready
availability of needed workers on short-term and temporary bases, while protecting the wages
and working conditions of all workers in the United States.

The Legal Immigration System -- Ensuring Family Unity

As vital as expansions to employment visas may be, such reforms cannot be made at the expense
of the family immigration system. Family unification has always been the cornerstone of the
U.S. legal immigration system. Keeping families strong and united is a core national value and
interest, and we must continue our historic commitment to bringing families together. Some
proposals call for increases in employment visa categories only at the expense of reducing visas
in family categories. This approach is premised on the faulty assumption that America can only
absorb a fixed number of immigrants at a given time when in fact our nation’s needs are
constantly changing—sometimes expanding and other times contracting. Our immigration
system must be flexible and capable of meeting the needs of American businesses, families, and
the economy.

A popular misconception about the immigration system is that people who would like to
immigrate can simply get into line to obtain a green card in a reasonable period of time. That is
hardly the case. Under the current system, the close family members of U.S. citizens and legal
permanent residents wait years, or even decades, to get green cards, due to quotas that limit visa
numbers. For example, a U.S. citizen parent typically has to wait about seven years to bring an
adult child; and almost 20 years for those coming from Mexico. Siblings of U.S. citizens

American Immigration Lawyers Association 2
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typically wait about 12 years. But siblings coming from the Philippines wait 24 years. In the
employment-based system, reports have indicated that a highly-skilled worker from India could
end up waiting multiple decades to receive a green card.

The exceptionally long waits for both family- and employment-based visas keep families apart
and hinder or even halt business operations. Immigration reform should improve the legal
immigration system by enacting policies that eliminate the backlogs. To keep families together
and to ensure our nation is strong, additional green cards should be added to both family and
employment categories.

Immigration Enforcement

In recent years, immigration reform bills have proposed dramatic increases in border security and
interior enforcement resources, reflecting the perception that the U.S. government is not doing
enough to enforce immigration laws. But immigration enforcement efforts of the past decade
have been aggressive and have reached a historic high-point. With $18 billion annually going
toward immigration enforcement agencies and technologies, our borders and the interior have
never been more secure.

In 2012, the Department of Homeland Security (DHS) removed a total of 409,849 individuals—a
record number. In January, AILA released, “Border Security: Moving Beyond Past
Benchmarks,” which found that border security efforts have exceeded the border security
benchmarks established by each of the Senate immigration reform bills of 2006, 2007 and 2010.

In just over two years—between July 1, 2010 and September 30, 2012—DHS deported 204,810
parents of U.S. citizens, amounting to nearly 23% of all deportations. In other words, more than
one in every five people deported is the parent of a U.S. citizen. America’s deportation laws are
literally tearing families apart and hurting people who know America as their only home.
Thousands of people, including those seeking asylum, are unnecessarily detained at great
expense to taxpayers even though they pose no threat to anyone. Qur laws mandate detention or
deportation for many people, denying them access to a hearing before a judge, in a system that
does not guarantee legal counsel for those who cannot afford it. Immigration enforcement
measures frequently target minority and immigrant communities with strategies that often instill
fear and distrust of law all enforcement, and, as a consequence, make communities less safe.

Bring Fairness to Immigration Decisions

Current immigration laws and policies deny basic due process to millions of people who live in
the U.S. Long-time residents are subject to deportation even when they have strong ties to the
community, pay taxes, and desperately want to become full-fledged members of our society.
Many are eligible to apply for legal status, but because they lived in the U.S. for a period of time
that was unauthorized they are now barred from fixing their status. Judges often have no ability
to weigh the individual circumstances of the case. Low-level immigration officials often act as
judge and jury, and the federal courts have been denied the power to review most agency
decisions. Congress should restore fairness and flexibility to our system by authorizing
immigration judges and officials to exercise discretion in considering the individual
circumstances of each case.
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Worksite enforcement should protect workers, ensure safe working conditions, and prevent
worker exploitation while at the same time minimizing the impact on businesses. With respect to
employment verification, AILA recognizes that America needs an effective way to verify that
workers are authorized. Such a system must be workable and not overly burdensome for
employers—including large and small businesses, and employers in various industry sectors.
Employment verification should be done in a way that protects the rights of all workers—foreign
and American born.

The smart solutions to our immigration system and to our border security will not come from
blindly increasing spending on enforcement. Nor will it come from outdated and unrealistic
frameworks, such as a 100 percent-sealed border. With immigration enforcement occurring at
unprecedented levels, it is time to re-evaluate how to move forward.

America is a nation of values, founded on the idea that all people are created equal and that all
people have rights, no matter what they look like or where they came from. Our immigration
laws should reflect our commitment to these values. They should be grounded in civil and
human rights and ensure due process, equal treatment, and fairness. AILA looks forward to
working with all of our leaders to ensure that all aspects of our immigration system reflect
America’s values.

American Immigration Lawyers Association 4
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STATEMENT OF
JUSTIN MAZZOLA, RESEARCHER
AMNESTY INTERNATIONAL USA
“COMPREHENSIVE IMMIGRATION REFORM”
SENATE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

FEBRUARY 13, 2013

Chairman Leahy, Ranking Member Grassley and members of the Committee: T am honored to
submit this testimony for the record on behalf of Amnesty International USA regarding today’s

hearing on Comprehensive Immigration Reform.

Amnesty International is a global movement of more than 3 million supporters, members and
activists in more than 150 countries and territories who campaign to end grave abuses of human
rights. Our vision is for every person to enjoy all the rights enshrined in the Universal
Declaration of Human Rights and other international human rights standards. We are
independent of any government, political ideology, economic interest or religion and are funded

mainly by our membership and public donations.

We thank you for holding this critical and timely hearing on Comprehensive Immigration
Reform. A debate on reforming our nation’s immigration laws is welcomed and long overdue.
Any attempts at reform must respect the rights of immigrants and their families and address the
many human rights violations attributed to the current immigration enforcement system. In

2009, Amnesty International USA released Jailed Without Justice: Immigration Detention in the
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USA and in 2012 published In Hostile Terrain: Human Rights Violations in Immigration
Enforcement in the U.S. Southwest. Both reports demonstrated that human rights violations are
committed by the government during apprehension, detention and deportation. I am offering this
testimony for Amnesty International as the lead researcher and author of these two reports on

apprehension, detention and removal in the United States.

Mr. N, a Buddhist monk from Tibet, fled to the US after he had been
arrested, incarcerated, and tortured twice on the basis of his religious beliefs
and political expressions in support of Tibetan independence. He arrived in
New York and was immediately placed into immigration detention. Mr. N’s
attorney filed a parole application that included an affidavit from a member
of the American Tibetan community who pledged to provide Mr. N lodging
and ensure his appearance at any hearings. During Mr. N’s ten-month
detention, the government provided no response to this request, and Mr, N
was never given the opportunity to argue for his release before a judge. Mr.
N was granted permission to remain in the US in September 2007,

Amnesty International documented that tens of thousands of people suffer in U.S. detention
facilities every year without a court hearing to determine whether their detention is warranted. In
just over a decade the number of immigrants in detention each day has tripled, costing taxpayers
hundreds of millions of dollars a year — even though effective and less costly options are
available. Also, a recent study undertaken by Amnesty International in the Southwest revealed
that communities living along the border are disproportionately affected by a range of
immigration control measures, resulting in a pattern of human rights violations, including the
risk of discriminatory profiling. Furthermore, survivors of crimes and human trafficking told
Amnesty International that many people were reluctant to come into contact with the law
enforcement authorities and apply for available remedies because they fear that they will be

detained and deported or lose custody of their children. The fact that local law enforcement
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officials are used to implement federal immigration programs has exacerbated this problem.
Those who do decide to report crimes may still be denied access to justice if law enforcement

officials see them not as the victims of crime, but as criminals.

The Immigration and Nationality Act defines the criteria for determining whether non-citizens
are eligible to enter or remain in the USA, and sets out the rules and procedures for the detention
and removal of non-citizens. The Act gives immigration officers the authority to detain
immigrants without a warrant if there is a “reason to believe that the alien... is in the United
States in violation of any [immigration] law and is likely to escape before a warrant can be
obtained.” Under the Act, immigrants who have committed certain types of crimes must be
detained. The Department of Homeland Security is empowered to detain immigrants without an
individual hearing before an immigration judge so that the detainee does not have an opportunity
to challenge the legality or conditions of their detention. The US mandatory detention system,
which provides for the automatic detention of individuals without adequate review, amounts to

arbitrary detention and is in violation of international law.

The Illegal Immigration Reform and Immigrant Responsibility Act was one of several pieces of
legislation enacted in 1996 that significantly expanded the categories of people who were subject
to mandatory detention. Mandatory detention is now required for those convicted of a variety of
crimes, including non-violent misdemeanors that do not carry a jail sentence. This breaches
international law, which obliges governments to ensure that alternatives to detention are made

available to immigrants and asylum-seekers, in both law and in practice. Indeed, in order to
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establish that detaining an individual is necessary and proportional, governments must first

consider less restrictive alternative measures.

In recent years, two immigration bills have been introduced into the US Congress, which, if
passed, would have had a significant impact on the human rights of immigrants, The most recent
legislative effort to overhaul the current immigration system was the Comprehensive
Immigration Reform Act of 2011. Introduced in June 2011 by New Jersey Senator Robert
Menendez, the bill included provisions to strengthen border security, develop a legalization
program, mandate the use of alternatives to detention for some undocumented immigrants, and
create a standing commission to evaluate the labor market and recommend quotas for visas. The
bill also incorporated the Development, Relief and Education for Alien Minors (DREAM) Act of
2011. Tﬁis would have permitted a group of immigrant students to legalize their status if they
met certain criteria. Since 2001, the DREAM Act has been introduced into Congress repeatedly,
but neither the DREAM Act nor the Comprehensive Immigration Reform Act had been passed.
While President Obama issued an Executive Order in June 2012 for Deferred Action for
Childhood Arrivals which provides interim relief for individuals who would otherwise qualify
for the DREAM Act, this is only a temporary solution. Real immigration reform which respects
the US ol;ligations under international law and the human rights of immigrants in the United

States is the only real solution.

The recent proposals for immigration reform outlined by the U.S. administration and Members
of Congress have all called for securing of the US borders. However all proposals must comply

with international law and any proposals for increased enforcement at the borders must respect
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US obligations under international law, including protecting the right to life of migrants.
Increased immigration enforcement in certain border areas since 1994 has already pushed
undocumented immigrants to use particularly dangerous routes through the US desert; hundreds

of people die each year as a result.

“{I]t may be more dangerous to cross than ever before. Although it seems to
be that less people are crossing the border, a higher percentage of people are
dying.”

Dr. Bruce Parks, Former Chief Medical Examiner, Pima County Office of the
Medical Examiner, 28 April 2011

The vast increase of enforcement along the Southern border has also placed Indigenous peoples
at increased risk of discrimination based on their Indigenous status. Indigenous People whose
traditional territories and cultural communities span the US-Mexico border, may need to cross
the border frequently in order to maintain contact with members of the community or visit
cultural and religious sites on either side of the border. Failure to adequately recognize and
protect the border crossing rights of these communities has left them at risk of discrimination and

abuse during border crossings and in interactions with Border Patrol agents on Tribal lands.

“When I cross the border they ask me, ‘Are you American?’ I tell them, ‘I’m
O’odham.’ They will then say, ‘I didn’t ask you that. Where were you
born?’, ‘I was born here [in the USA].” We are all O’odham. That’s why I
tell them, I’m not Mexican or American, I’m 0’odham.”
Raymond Valenzuela, Tohono O’odham Citizen, 27 April 2011
Any discussions with regards to increased enforcement along the border for Comprehensive

Immigration reform must ensure that the border conirol policies and practices are compliant with

the USA’s obligations under international law and standards, including with the right to life, and
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respect the rights of Indigenous peoples as set forth in the UN Declaration on the Rights of

Indigenous Peoples.

Conclusion

While it is generally accepted that countries have the right to regulate the entry and stay of non-
nationals in their territory, they can only do so within the limits of their human rights obligations.
The US government has an obligation under international human rights law to ensure that its
laws, policies and practices do not place immigrants at an increased risk of human rights abuses.
Amnesty International calls on members of Congress to craft a fair and humane immigration

policy that upholds the following principles:

1) Immigration Law Must Uphold the Right to Due Process in Detention and Deportation
Detention and deportation procedures must be in accordance with due process of law and
include guarantees that fundamental human rights will be respected and protected. Immigration
detention should only be used as a measure of last resort and detained immigrants should have
access to competent counsel and interpretation services, medical and mental health care, and
regular and meaningful reviews of their detention status. Non-custodial alternatives to detention
should always be considered before the decision to detain, and the law should require that the
least restrictive alternative be used in each individual situation. Federal, private, state and local
facilities detaining immigrants should be required to abide by enforceable human rights
standards of treatment and be held accountable when the standards are transgressed. In
deportation proceedings, immigrants should have the right to procedural safeguards including

opportunities to remain in the U.S. based on a thorough analysis of individual circumstances,
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including family ties and long-time residence, access to competent interpretation services and

legal counsel, and independent review of decisions to deport.

2) Undocumented Immigrants Must Be Afforded the Opportunity to Live Legally in the United
States.

The presence of a large, often long-term undocumented population and workforce, which
is frequently marginalized and unable or unwilling to assert their rights, poses serious human
rights challenges in the U.S. As part of a fair and humane immigration policy, a legalization
scheme can make a significant contribution towards protecting immigrants’ rights, particularly in

reducing labor exploitation.

3) No Extension of Agreements between DHS and Local Law Enforcement Agencies until
Racial Profiling and Other Discriminatory Actions Are Eliminated

Neither the U.S. constitution nor human rights law permit the arbitrary penalization of
individuals or entire communities based solely on their race or ethnicity. Yet, despite
government, NGO and newspaper reports documenting discriminatory enforcement actions
carried out by local law enforcement pursuant to agreements such as “287(g),” and “Secure
Communities,” the Department of Homeland Security plans to expand these programs. Neither
the Congress nor thé administration should invest any money or resources into these programs
until independent oversight and accountability systems are in place ensuring that racial profiling
and other human and civil rights abuses are not occurring, and clear consequences are developed

and enforced if transgressions take place.
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4) Family Unity

Immigfation law should ensure that people granted legal recognition in the U.S. have the
ability to quickly reunite with parents, spouses and children overseas through a fair and efficient
family reunification program, including families headed by same-sex couples. Similarly,
immigration judges should have the discretion to release from detention and terminate
deportation in the interest of family unity. Adverse decisions should be subject to independent
review,
Thank you again for this opportunity to express the views of Amnesty International. We

welcome the opportunity for further dialogue and discussion about these important issues.
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STATEMENT BY THE ANTI-DEFAMATION LEAGUE

TO THE SENATE JUDICIARY COMMITTEE

HEARING ON IMMIGRATION REFORM

FEBRUARY 13, 2013

We commend Chairman Leahy and the Members of the Senate Judiciary Committee for
convening today’s hearings to advance urgently needed reform of America’s immigration
system. The current system fails more than just immigrant communities, or families torn apart
by visa backlogs, or undocumented students. It fails all communities, al! families and all
children who deserve a future that embraces diversity and equal access to the American dream.

The Anti-Defamation League (ADL) has advocated for fair and humane immigration policies
since its founding in 1913. ADL has helped expose anti-immigrant hate that has been a fixture
of the current immigration debate, and has called for a responsible public debate that will honor
America’s history as a nation of immigrants.

We write to provide the Committee with perspectives in areas in which ADL’s expertise and
experience give us a particular stake: the need to create a pathway to citizenship for people
contributing to American society, eliminate immigration enforcement responsibilities from local
law enforcement, remove anti-immigrant rhetoric from the debate, and ensure that reform efforts
will reflect our values as a nation of immigrants.

Immigration Reform Must Provide a Real Path to Citizenship

ADL welcomes Administration and bipartisan Congressional support for reform that includes
eamned legalization with a path to citizenship for unauthorized immigrants already living in the
United States.

Congress must reject any measure that would create an underclass of Americans by denying
immigrants a path to real citizenship. Americans support a pathway to earned citizenship for
their neighbors who want nothing more than to come out of the shadows, to contribute to society,
and to follow the rules without fear of deportation and separation from their loved ones. In
January, a bipartisan poll sponsored by Service Employees International Union, America’s Voice
Education Fund, and National Immigration Forum found that 77 percent of voters polled support
an immigration reform plan that includes a path to citizenship.

This pathway to citizenship should not be contingent on a trigger, which could delay indefinitely
the citizenship process and leave millions of people in limbo. America’s immigration debate has
seen proposals in different forms to deny citizenship to immigrants or their children. Since the
adoption of the 14™ Amendment in 1868, all persons born in the United States have been citizens
of the United States. Altering the 14" Amendment’s citizenship guarantee or creating a form of
sub-citizen legal status for certain immigrants would represent the first time since the Civil War
era that America would deny full citizenship rights to a minority group.
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As a nation of immigrants, all of us once sought to become part of the American fabric. We urge
Congress to create a pathway to full citizenship for immigrants who are contributing to American
society, allowing them also to take part in the American Dream.

Immigration Reform Must Restore Immigration Enforcement to the Federal Government

As one of the leading nongovernmental organizations in the United States that trains law
enforcement officials on hate crimes and extremism, and collaborates with law enforcement on
combatting hate crimes, ADL knows well the value of strong police-community partnerships.
Establishing and maintaining trust between law enforcement and immigrant communities, who
are particularly vulnerable to hate crimes, is of paramount importance. Empowering local police
to be involved in Federal immigration enforcement undermines that trust and forces communities
underground in a way that adversely impacts both police and the communities they aim to serve
and protect.

In the absence of comprehensive immigration reform states have passed laws that compel local
law enforcement to act as immigration enforcement agents. For example, state laws that require
local law enforcement to check immigration status, commonly known as “papers please”
provisions, drive a wedge between law enforcement and immigrant communities. These statutes
deter undocumented immigrants (and citizens or in-status immigrants who have family members
who are undocumented) not only from calling the police when they become the victim of a
crime, but also from coming forward as witnesses to crimes committed against others. And
Hispanics or Latinos, who are citizens or in-status, fear unjustified stops or arrests resulting from
bias-based policing. When immigrant communities start to fear local law enforcement rather than
to trust them, society in general becomes less safe. If well-ordered liberty means anything, it
must mean that all persons should be afforded access to police protection if they become victims
of crimes.

Congress Must Act to Protect the Safety and Security of Minority Communities

Hate crimes statistics from Arizona provide insight into the impact that “papers please” state
provisions may have on immigrants, their families, and minority communities more generally.
In 2009, before Arizona passed SB 1070, an anti-immigrant bill that included a “papers please
provision,” Arizona law enforcement officials reported 219 hate crimes to the FBI. Of those,
nineteen percent were categorized as motivated by ethnicity, which includes Hispanic origin.
The following year, after the passage of SB 1070, the number of hate crimes in Arizona rose by
7.7 percent. In contrast, the number of reported hate crimes motivated by ethnicity fell by 4.5
percent. Even though a federal court had enjoined SB 1070 at that time, the reporting of hate
crimes targeted at Hispanics dropped. There is no proven correlation, but one could reasonably
infer that even the specter of the law deterred Hispanics from reporting hate crimes.

A recent study of Hispanic voters bolsters that conclusion. In the study (Latino Decisions Poll
with Center for American Progress and America’s Voice (July 18, 2012), available at
http://www latinodecisions.com/blog/wp-content/uploads/2012/07/July19_SB1070.pdf), 68
percent of Hispanics said that the “papers please” provision would make Hispanics less likely to
report a crime or to cooperate with police investigations. These laws threaten to create an
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underclass of people who do not have open access to police protection if they become victims of
acrime. If Hispanics do not feel they can trust the police, they become uniquely vulnerable to
further attacks because they have little legal recourse.

United States history demonstrates all too well the blight on society when certain minority
groups feel they cannot trust law enforcement. During the Jim Crow era, African-Americans
often refrained from calling the police. While these immigration laws are quite distinct from that
era, a similar possibility of dividing society and rendering law enforcement protection
inaccessible to some groups looms large.

As aresult of ADL’s very broad work with law enforcement officials combatting extremism and
terrorism, fighting bias crime and discrimination, and training on core values, we have developed
a deep appreciation of the professionalism, commitment, and integrity that the vast majority of
the members of this profession bring to their work every day. Effective law enforcement is
important to everyone. Policies that divide communities, inflame fear, foster mistrust and violate
human rights undermine both our nation’s core values and our security.

Law enforcement does not work in a vacuum. Officers cannot do their job without community
relationships, trust, cooperation, and a shared sense of responsibility for public safety. We
encourage Members of Congress to take positive steps forward to promote trust, reject unfair
stereotyping, and introduce comprehensive immigration reform that will return immigration
enforcement to the hands of federal agents, rather than local law enforcement.

Anti-Immigrant Bigotry Should Have No Place in the Public Debate

ADL is particularly mindful of the role that anti-immigrant rhetoric has played in letting fear
hinder progress toward sound policy solutions. We understand that the policies adopted in the
halls of government — and the words used in the debate, whether on the floors of Congress or on
the nightly news —directly impact our ability to sustain a society that ensures dignity and
equality for all. The climate of bias and hostility against immigrants that pervades the
immigration debate hurts our country and stands in the way of the kind of reform Americans
desperately seek to fix the broken immigration system.

Americans have been moved by the activism of immigrants marching proudly under the banner
“We are America,” and welcome immigrants’ desire to take part in making a contribution to this
country. They recognize that immigrants reflect the diversity that makes America unique. But
others are swayed by fear and the hate-mongering that has been a fixture of the public debate
about immigration reform in the media and on the Internet.

Our own experience in the Jewish community has taught us that, when a society begins to
distinguish one group as less deserving of rights than others, discrimination, exploitation, and
worse can follow. ADL has issued a series of reports over the last decade exposing extremist
forces in our society today that capitalize on the immigration debate to advance their agenda of
hate and bigotry. White supremacists have also tried to exploit the issue of immigration to
promote their racist views.
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ADL has tracked and highlighted these issues. For example, we reported that in February 2013,
white supremacists plan on holding anti-immigration rallies across the country. See White
Supremacists Plan Anti-Immigrant Rallies Nationwide in February 2013,
http://blog.adl.org/civil-rights/white-supremacists-plan-anti-immigration-rallies-nationwide-in-
february-2013. In addition, our reports and blog have highlighted the ties between the
mainstream anti-immigrant movement and more extreme elements within that movement.

The anti-immigrant movement often does not distinguish between undocumented immigrants
and minority communities, making sweeping statements about Mexicans, Latinos, and other
minority groups. ADL’s blog recently featured an article about a leader in a mainstream anti-
immigrant movement who promoted conspiracy theories about Mexicans and children of
undocumented immigrants on a radio show hosted by the head of a local anti-immigrant group.
See FAIR’s Susan Tully Promotes Bigotry and Conspiracies on Radio Show,
http://blog.adl.org/civil-rights/fairs-susan-tully-promotes-bigotry-and-conspiracies-on-radio-
show. We have also seen examples of this kind of bigotry at events. For example, at anti-
immigrant rallies some have asserted that Mexican immigrants are plotting to reclaim the
Southwestern part of the United States, accused immigrants of carrying and spreading infectious
diseases, and alleged that crime rates had risen and property values had fallen because of
immigrants.

This demonization and anti-immigrant rhetoric not only counteracts progress towards sound
policy solutions, but it also puts minority communities at risk. For example, after passage of
Proposition 187 in California, a ballot initiative which would have denied public benefits to
undocumented immigrants that spurred widespread anti-immigrant rhetoric, hate crimes against
Latinos and Asian-Americans spiked in the state. The hate crimes targeted citizens and non-
citizens alike.

We call on this Committee and other Members of Congress to maintain a respectful debate that
focuses on the issues surrounding comprehensive immigration reform, rather than allowing anti-
immigrant rhetoric to derail the conversation and undermine the Framers® vision of a nation that
affords life, liberty and the pursuit of happiness to all.

Congress Should Reject Mandatory Worker Verification Because It Creates an
Unacceptable Risk of Discrimination

ADL supports efforts to remedy what everyone agrees is a broken system. But ADL has
opposed programs like E-Verify, which have been plagued by problems since their inception.
Experience shows that prevalent database errors wrongly identify naturalized U.S. citizens as
undocumented and ineligible to work. A December 2010 GAO report on E-Verify documents
some improvement in the system’s accuracy, but also noted that the many Tentative Non-
Confirmations (TNC) are “more likely to affect foreign-born employees” and such TNCs ...
can lead to the appearance of discrimination.” Indeed, the report found that authorized workers
who are foreign-born are up to twenty (20) times more likely than U.S.-born workers to be
tagged incorrectly as unauthorized to work.
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In addition, two government commissions have found frequent misuse of E-Verify by employers
for discriminatory purposes, including forcing immigrant workers to accept lower wages and
poorer work conditions. Further, when employers who hire unauthorized workers based on the
E-Verify system will be penalized, the potential for abuse and profiling exists. Even well-
intentioned employers may turn away applicants based on their names, accents, and skin color.

An employment verification system with such significant potential for discrimination is not the
answer.

Immigration Policy should be Inclusive of All Families

Family unification is central to American immigration policy because Congress has recognized
that the fundamental fabric of our society is family. Family-based immigration accounts for
roughly 65% of all legal immigration to the United States. Family ties transcend borders and, in
recognition of this core value, the American immigration system gives special preference for the
spouses of American citizens to obtain lawful permanent resident status, without any limit on the
number of visas available annually. Lesbian and gay citizens, however, are completely excluded
from this benefit. Same-sex couples must be treated the same as other families.

LGBT immigrants are part of many immigrant sub-communities, from brilliant entrepreneurs, to
loving spouses, to youth who have seen themselves as Americans their whole lives, to asylum
seekers fleeing desperate situations to stay alive, to undocumented individuals who came to the
U.S. for a better life and are now living in the shadows with no means to legalize their status.
We urge Congress to pass the Uniting American Families Act, which would allow gay and
lesbian Americans to sponsor their permanent partners for legal residency in the United States,
and to extend to LGBT couples the same rights afforded to all other families.

Conclusion

We commend the Senate Judiciary Committee for holding these historic hearings. Our
immigration system has been broken for too long. In the absence of reform at the federal level,
states have enacted discriminatory immigration policies that endanger immigrant communities
and the public safety of society as a whole. We urge Congress to swiftly pass immigration
reform that reflects the best of America’s founding ideals and creates a pathway to citizenship
for immigrants, builds safeguards against bias and discrimination, and extends equal rights to all
families.
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ASIAN & PACIFIC [SLANDER
AMERICAN HEALTH FORUM

TESTIMONY BEFORE THE UNITED STATES SENATE COMMITTEE ON THE
JUDICIARY

FOR THE HEARING ENTITLED “COMPREHENSIVE IMMIGRATION REFORM"
February 13, 2013
BY THE

ASIAN & PACIFIC ISLANDER AMERICAN HEALTH FORUM

The Asian & Pacific Islander American Health Forum {APIAHF) submits this written testimony for
the record for the February 13, 2013 hearing before the Senate Committee on the Judiciary
entitled “Comprehensive immigration Reform.” APIAHF is a national heaith justice organization
that influences policy, mobilizes communities, and strengthens programs and organizations to
improve the health of Asian Americans, Native Hawaiians, and Pacific Islanders (AAs and

NHPis). For 27 years, APIAHF has dedicated itself to improving the health and well-being of AA
and NHPI communities living in the United States and its jurisdictions. We work on the federal,
state, and local levels to advance sensible policies that decrease health disparities and promote
health equity.

Immigration policy is an issue that touches the lives of aimost every Asian American and Pacific
Istander. Asian Americans are the nation’s fasting growing racial group with a population
growth rate of 46% between 2000 and 2010, and account for 40% of recent immigrants to the
United States. As of 2011, there are over 17.6 million Asian Americans living in the United
States, and over 1.2 million Native Hawaiians and Pacific Islanders.

Asian Americans, Pacific Islanders and other immigrants are the cornerstone of America. They
create jobs, employ millions and pay into the tax system. Yet, they must navigate a complex
system of policies that the majority of Americans consider broken. America’s immigration
system separates families, creates barriers to good health and prevents immigrants from fully
integrating in and contributing to their communities. Commonsense immigration policies are
needed.

- Any fix to America’s immigration policies must work for all Americans, align with our values of
shared responsibility and fairness and promote unity among immigrants and citizens alike.
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Federal policies must support immigrants to take responsibility for their health by providing
them the same opportunities at attaining good health as their citizen counterparts.

L Access to Health Care is a Moral and Economic imperative

Every American must have the opportunity to grow up healthy, see the doctor when they are
sick, and have the chance at reaching their optimal health and well-being. Being healthyisa
basic need and right. Individuals with health coverage, including Medicaid, report better
physical and mental health.! They are more likely to have routine access to medical care, less
likely to rely on expensive emergency room visits and have better access to essential preventive
services, reducing the incidence of chronic diseases that take a major toll on the U.S. health
system. in contrast, research shows that the uninsured have significantly worse health
outcomes across a number of chronic diseases including cancer and diabetes. 2

While the Affordable Care Act (ACA) provides new, affordable insurance options for many of
the currently 50 million uninsured individuals in the U.S., America will continue to have a
population of uninsured workers, children and families even after full implementation of the
new law. High rates of uninsurance take a toll not only on the individual, but on communities
and state economies and put America’s security at risk. Expanding access to affordable health
insurance would help to relieve overburdened safety net hospitals and clinics and reduce
uncompensated care costs, which often fails to states and the federal government to pick up
the tab.

H. Current Federal Polices Exclude immigrants from Health Care, Further
Disparities and Negatively Impact the Nation’s Health

The Affordable Care Act is the most sweeping piece of health care reform legistation in the last
50 years and will drastically reduce the number of uninsured, improve access to preventive care
and put the nation on a more sustainable path to health. Yet, the law maintains existing
exclusions and bars many immigrants from new coverage options. Undocumented immigrants
are also prohibited from purchasing health insurance coverage in the newly created insurance
marketplaces, even at fult price and with their own funds.

In addition, the Department of Health and Human Services (HHS) recently created new
exclusions on a population of lawfully present immigrants, a move that undermines the goals
and values of the ACA. An Interim Final Rule issued last August excludes youth and young adults

! “What is the link between having health insurance and enjoying better heaith and finance?” Robert Wood
Johnson Foundation, January 2012, available at
http://www.rwif.org/content/dam/farm/reports/issue_briefs/2012/rwif72145.

2 hitp://www.iom.edu/~/media/Files/Report%20Files/2009/Americas-Uninsured-Crisis-Conseguences-for-Health-
and-Health-Care/Americas%20Uninsured%20Crisis%202009%20Report%20Brief.pdf
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granted deferred status under the Deferred Action for Childhood Arrivals (DACA) program from
key features of the health reform law and prevents children and pregnant women approved for
DACA from enrolling in health insurance under the state option available in Medicaid and the
Children’s Health Insurance Program {CHIP). These are young immigrants, commonly known as
DREAMers, who are finishing their education or serving in the military and trying to better their
lives and communities, and yet are barred from the new affordable health insurance options
their citizen counterparts have access to.

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 {PRWORA, also
known as the “welfare reform” law), created arbitrary time limits and other restrictions for
lawfully present immigrants to become eligible for federal means-tested public programs. As a
result, these aspiring citizens are barred from critical safety net programs for five years and
longer, a barrier their native-born counterparts do not have to face.

PRWORA also bars citizens from the freely associated states of Micronesia, Republic of the
Marshall Islands and Republic of Palau from the Medicaid program. These individuals, known
as COFA {Compact of Free Association) migrants, are persons who are free to enter and work in
the U.S. without restriction under iong-standing agreements between the U.S. and pacific
jurisdictions. COFA migrants suffer from a number of serious health disparities caused by
America’s militarization of the pacific islands, nuclear test bombing and lack of economic
supports, including high rates of cervical cancer and other chronic diseases. The 1996 faw
revoked Medicaid coverage for COFA migrants, and, coupled with existing disparities and failure
on the part of the U.S. to provide required supports, has created serious economic
consequences for states like Hawaii and the territory of Guam, who have shouldered the
burden of providing health care to this population.

These federal policies undermine America’s values, further heaith disparities and put the entire
nation’s health at risk. These disparities will only worsen in 2014, when the ACA is fully
implemented and the gap between the health of immigrants and those who qualify for new
coverage options widens. As a result, immigration status will become one of the leading social
determinants of health—affecting everything from whether or not a person can buy health
insurance, whether a sick child can see the doctor, and whether a low-income worker can
afford the treatment they need.

Hl. Commonsense Immigration Policies Must Respond to America’s Needs
and Promote Full integration. Health Care Must be Part of that
Equation.
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America needs commonsense immigration policies that align with our values, protect all
families and communities, and put the nation on a path to a better, heaithier future. Health
care access is critical to the safety and security of all individuals and must be part of any
immigration solution. APIAHF recommends the following four reforms to ensure that
immigration policies support, rather than undermine current federal initiatives and state
economies and protect the health of ali Americans.

a. Young Adults Granted Deferred Action Must be Allowed Access to
Health Reform

Including DACA-eligible youth and young adults in health reform is sound policy and fiscally
responsible. DACA-eligible youth, commonly known as DREAMers, are a sizable population,
with recent estimates suggesting that as many as 1.76 million young adults could be eligible for
administrative relief.? An estimated 9% of these youth come from Asian countries, comprising
over 170,000 individuals. These young aduits are already part of America’s fabric, having lived
in the country for years, and share the same hopes and aspirations as all young Americans.

There is no principled reason to treat young people who receive deferred action through DACA
differently from any other person who has received deferred action. in fact, until HHS decided
to carve out DACA beneficiaries, they were covered by the ACA like all other persons who have
been granted deferred action. Restoring eligibility for DACA-eligible young aduits in health
reform would allow these individuals to purchase coverage in the new health insurance
marketplaces, pay their fair share of health care costs and see a doctor on a regular basis,
instead of remaining uninsured. Including this population of overali younger and healthier
individuals in the marketplace creates a more sustainable and robust risk pool and ensures that
these young people are able to continue to work, pay taxes and build the nation’s economy.

Shutting them out could increase costs for everyone. Excluding a large population of relatively
healthy young adults from the insurance marketplaces increases the risk of adverse selection
and uitimately drives up premiums for everyone. Even more worrisome is the fact that if
premiums rise, citizens and lawfully present individuals alike may find it too costly to purchase
coverage through the marketplace and instead choose to remain uninsured, further reducing
the marketplace population and in turn driving up costs.

Finally, including DACA-eligible youth and young adults in health reform supports
administrative efficiency. As states develop processes to facilitate seamiess eligibility
determinations and enroliment for individuals in private insurance plans, Medicaid and CHIP,

3 “Relief from Deportation: Demographic Profile of the DREAMers Eligible Under the Deferred Action Policy,”
Migration Policy Institute, August 2012, available at
http://www.migrationpolicy.org/pubs/fs24_deferredaction.pdf.
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they are faced with yet another complicated process. Treating DACA-eligible youth like all
other immigrants granted deferred status would ease this process.

b. America Must Uphold its Commitment to the Freely Associated
States and Provide Parity in Health Care

Migrants from the Compact territories should be able to access the federal health programs
they pay into. COFA migrants are part of the fabric of America and share a complex
relationship with the U.S. government, one in which the U.S. government has certain
responsibilities. They contribute to the economy and pay taxes and therefore should be eligible
for state funded programs. Lifting the current bar on eligibility will provide needed fiscal relief
for states like Hawaii and the territory of Guam, which, as a result of the federal government’s
failure to provide economic supports for this population, have shouldered a disproportionate
burden of this population’s health care expenses.

¢. End Arbitrary Time Limits that Put Legal Aspiring Citizens at Risk

Congress should remove the arbitrary time limits imposed on lawfully present immigrants
whose taxes help support the social safety net programs they are barred from participating in.
The arbitrary time limits currently in place create substantial barriers for low-income
immigrants from being able to benefit from the same support systems critical to preventing
needy individuals and families from slipping into poverty. As a result, eligible immigrants have
lower rates of enrollment in federally supported programs than their citizen counterparts. This
disparity is also true among citizen children living in immigrant households, putting these low-
income children at risk of food insecurity and poor health outcomes. Congress took a significant
step toward ending these time limits for lawfully present children and pregnant women
residing in states that have taken up the option provided in the Children’s Health Insurance
Program Reauthorization Act of 2009 to waive the five-year bar. We urge Congress to act again
to permanently eliminate this arbitrary restriction for all lawfully present immigrants.

d. All immigrants Must be Allowed the Same Opportunity to Take
Responsibility for their Health by Being Able to Purchase Coverage in
the Insurance Marketplaces

Federal law currently exciudes undocumented immigrants from purchasing health insurance in
the newly created insurance marketplaces. This policy undermines our country’s efforts to
reduce the number of uninsured and prevents a large population of mostly healthy, working
adults from being inciuded in state insurance risk pools. it's good fiscal policy to offer heaith
coverage to the largest number of people. Allowing everyone to pay in increases competition
and spreads risks and costs across a larger population. As these immigrants continue to
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contribute to the U.S. economy, support their families and work toward a path of obtaining
legal status, they must be able to take responsibility for their health by having the same
opportunity to purchase affordable insurance.

IV. Conclusion

Every individual, regardless of immigration status, should have a fair opportunity to attain
optimal health and well-being. Any fix to the nation’s immigration system must include access
to health care. The alternative risks putting recent reforms and advances at risk, potentially
shifts costs to states and safety net providers, and could create generations of health
disparities.

For more information or questions, please contact Priscilla Huang, APIAHF Policy Director at
huang@apiahf.org or {202} 466-3550.
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STATEMENT OF
Maya Berry, Executive Director
ARAB AMERICAN INSTITUTE
HEARING ON: COMPREHENSIVE IMMIGRATION REFORM
SENATE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

February 13, 2013

Chairman Leahy, Ranking Member Grassley and members of the Committee: 1 am honored to
submit this testimony for the record on behalf of the Arab American institute regarding today’s
hearing on immigration reform.

The Arab American institute applauds the efforts of President Cbama and members of Congress
to address fundamental immigration reform, including holding this timely hearing today. A
thoughtful discussion of comprehensive immigration reform {CIR) is long overdue and we are
pleased to be part of it.

Arab Americans are a diverse community of immigrants and the descendants of immigrants,
three and one-half million strong, who have come from throughout the Arab world. Our
community’s success is a poignant illustration of how the immigrant experience has shaped the
United States. And as we reflect on reform efforts, we trust that the fundamental issue of
family reunification will remain a cornerstone of our immigration policy. Toward that goai, we
believe that while any discussion of immigration reform will undoubtedly emphasize border
security, a pathway to citizenship for the nearly 11 million undocumented immigrants living and
working in the US should not be contingent upon border issues. This approach will inevitably
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leave millions of immigrants in fimbo status, prolonging their wait, and often their separation
from family members.

We are heartened by the commitment demonstrated thus far to address the needs of
individuals who, through no fault of their own, entered the US illegally as children and now face
deportation as young aduits. We were delighted that the President took steps last year to defer
action against these young people. It is important to us that the proposals offered by the
President and the Senate have addressed this matter directly and expect that House efforts will
do the same.

Over the last decade, a number of “national security” initiatives have been added to our
already overburdened and inefficient immigration system. The Arab American community
believes that real immigration reform must inciude the termination of enforcement measures
that target individuals or communities based on race, religion, or national origin. The recent
framework released by the bipartisan Senate group included provisions calling for the
strengthening of prohibitions against racial profiling and the inappropriate use of force at the
borders. We look forward to the incorporation of that language in a final bill on comprehensive
immigration reform.

The violation of human rights by some of these enforcement initiatives has been well-
documented and is of grave concern to us. Specifically, reform efforts and legislative language
must include provisions addressing the serious problems with Secure Communities, the
Criminal Alien Program {CAP), and the Department of Homeland Security’s 287(g) program.
These programs tangle local police in immigration enforcement and led to arrests based on
minor infractions, which undermine community trust in focal enforcement, thus compromising
public safety and incentivizing racial profiling.

The Secure Communities program, launched in 2008, allows local and state police to check the
fingerprints of detainees against the FBi and DHS databases in order to screen for immigration
status and prior immigration violations. Such policies, however, have created incentives for the
police to make pre-textual arrests based on racial profiling and other impermissible bases in
order to check immigration status. The Criminal Alien Program, administered by immigration
and Customs Enforcement ({CE}, was created to screen inmates and at-large criminals to
identify non-citizens with serious criminal histories to place into deportation proceedings. As a
result of CAP, however, individuals are often detained by ICE and deported before they have
been convicted of a crime or have had the opportunity to seek legal counsel. Finally, the
Government Accountability Office (GAO) affirms that the 287(g) program, enacted by Congress
in 1996, which authorizes state, county, and local law enforcement agencies to enforce federal
immigration law pursuant to agreements signed with ICE, tacks certain controls that would
abate potential misuses of the program. Numerous studies conducted by the federal
government as well as academic and advocacy groups, evaluating the nationwide impact of
287{g) programs, have raised concerns about certain jurisdictions, not adhering to ICE’s
guidelines.
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Though it has not been explicitly mentioned in proposais on immigration reform, the National
Security Entry-Exit Registration System (NSEERS) shouid be part of the conversation as well.
NSEERS permitted the government to systematically target Arabs, Middle Easterners, South
Asians, and Muslims from 25 designated countries for enhanced scrutiny. Though the program
was suspended in 2011, countless individuals remain in legal {imbo as a result of purported
NSEERS violations. NSEERS served as a clear example of discriminatory and arbitrary racial
profiling and we call for its full termination.

These are but a few of the important concerns you will hear about today from various witness
testimony and organizations submitting testimonies. We look forward to working with
members and staff of the Senate Judiciary Committee to ensure that 2013 will serve as a year
of meaningful and fair immigration reform, and we thank you for your efforts.
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February 8, 2013

Re: Recommendations on the U.S. Asylum System for Immigration Reform Legislation

Dear Member of Congress,

This country has a long history of global leadership in protecting persecuted refugees and
displaced persons. We believe that immigration reform legislation must include key changes to
the U.S. asylum system to better ensure that refugees who seek the protection of the United
States are afforded meaningful access to a fair, effective and timely asylum adjudication process.
Together, as 162 faith-based groups, refugee protection organizations, and legal experts on the
U.S. asylum system, we urge the U.S. to take steps to ensure that the U.S. asylum system reflects
U.S. values and commitments to protecting the persecuted. We support the recommendations
listed below for inclusion in immigration reform legislation, many of which were proposed in the
Refugee Protection Act (RPA) of 2011 (S. 1202 and H.R. 2185).

Congress should support inclusion of the following changes in immigration reform
legislation to repair the U.S. asylum system:

1. Eliminate the wasteful and unfair asylum filing deadline that is barring refugees with
well-founded fears of persecution from asylum and diverting overstretched adjudication
resources.’ This change is included in RPA Section 3. In connection with this legislative
change, permit individuals who, due to the filing deadline, were granted withholding of
removal but not asylum, to adjust their status to lawful permanent resident and petition to
bring their spouses and children to safety.

2. Require and support a fair and efficient adjudication process authorizing legal
representation. in particularly vulnerable and complex cases, including for children, persons
with mental disabilities and vulnerable immigrants in immigration detention, authorizing
increased Immigration Judges and other staffing at immigration courts, requiring all asylum
claims to be initially adjudicated at the asylum office level, and mandating that EOIR’s Legal
Orientation Program is provided in all facilities that detain immigrants for ICE for more than
72 hours. Related proposed changes are included in RPA 2011 Sections 10 and 13.

3. Protect refugees from inappropriate exclusion and free up administrative resources by
amending INA §212(a)(3)(B) so that it targets actual terrorism and does not exclude bona
fide refugees. Specifically, the “terrorist activity” definition should be limited to the use of
armed force against civilians and non-combatants, as proposed in RPA 2011 Section 4, and

* DHS confirmed that it concluded that the asylum filing deadline should be eliminated, confirming that it expends resources without helping
uncover or deter fraud (UNHCR Washington Office, Reaffirming Protection, October 2011, Summary Report, p. 18, at
http:/iwww.unherwashington org/atf/ct/% TBCOTEDASEACT 1 -4340-8570- 1 94 DI BDC1 39% 7D/ peorgetown, pdf). The Administration has
publicly pledged to work with Congress to ehn—nnate the deadtine (11.S. Department of State, PRM, Fact Sheet: U.S. Commemorations Pledges, 7
December 201 {, available at hitp.//www state. gov/i/prm‘releases/factsheets’201 17181020 htm). Several studies underscore this issue including
Human Rights First, The Asylum Filing Deadline, (New York: 2010} available at htip://www. humanrightsfirst.org/wpcontent/uploads/pdfratd
and P. Schrag, A. Schoenholtz, J. Ramji-Nogales, and J.P. Dombach, Rz:y:ctmg Refugees: Homeland Security’s Admini on of the One-Year
Bar to Asylum, William and Mary Law Review, (2010}, available at http.//winlawreview,org/files/Schrag pdf.
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the definition of a “Tier III” organization should be eliminated. The definition of “material
support” should be revised to specify that the term applies only to support that is
quantitatively significant and qualitatively of a nature to further terrorism.

4. Implement lasting immigration detention reforms to protect detained individuals,
including asylum seekers, and reduce unnecessary costs through expanding cost-effective
alternatives to detention, immigration court review of detention decisions, strengthened
oversight and compliance mechanisms, and standards and conditions in line with the
American Bar Association’s proposed civil immigration detention standards.” Congress
should also mandate a study on the expanded use of the expedited removal process to ensure
that refugees are being not returned to persecution. Related proposed changes are included in
RPA 2011 Sections 10 and 13.

5. Ensure adequate substantive and procedural safeguards for all child asylum seekers,
given their vulnerability. Measures should include givingthe Asylum Office initial
jurisdiction over applications of principal child asylum seekers, employing a child centered
analysis to their claims, and — as proposed in the RPA 2011 Section 15 - exempting them
from such bars as Safe Third Country, previous denial of asylum, and the one year filing
deadline (provisions already enjoyed by unaccompanied children).

6. Ensure that gender-based asylum claims are properly recognized by supporting
legislative clarifications proposed in the RPA 2011, Section 5, especially the provisions
clarifying what can constitute a “particular social group” (the statutory ground under which
many women'’s asylum claims are brought), what kinds of evidence can support such claims,
and other clarifications needed to remove obstacles currently posed to gender-based claims.

7. Ensure that asylum-seekers interdicted in international or U.S. waters are not subjected
to refoulement by requiring that all U.S. authorities taking control of irregular maritime
vessels ‘in international or U.S. waters make available to irregular boat migrants the
opportunity to apply for asylum or to express a fear of persecution and shall refer any such
asylum-seeker to a U.S. asylum officer for an interview according to INA 235(b)(B); and
requiring that all authorities patrolling the U.S. borders, including the U.S. Coast Guard,
receive effective training from UNHCR on international human and refugee rights and on
U.S. domestic asylum law and other forms of protection. Related proposed changes are
included in RPA 2011 Section 24.

We look forward to working with you and your staff and would like to respectfully request a
meeting with you at your earliest convenience to discuss these recommendations further. Sara
Jane Ibrahim, Advocacy Counsel at Human Rights First, is our focal point and can be reached at
ibrahims@humanrightsfirst.org; 202-370-3318. Thank you for your attention to our views.

Sincerely,

American Bar A ABA Civil » Detention d: avaifable at
htw.//www americanbar, org/groups/public_services/immigration/civilimmdetstandards html.
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National/International Organizations

American Civil Liberties Union
New York, NY/Washington, DC

Americans for Immigrant Justice
Miami, FL/Washington, DC

American Immigration Lawyers Association (AILA)
Washington, DC

American Jewish Committee
Washington, DC

Blacks in Law Enforcement of America
Washington, DC

Breakthrough
New York, NY

Center for Gender and Refugee Studies (CGRS)
San Francisco, CA

Civil Liberties and Public Policy
Ambherst, MA

Ethiopian Community Development Council, Inc.
Arlington, VA

Fabhamu Refugee Programme
International

Family Equality Council
Washington, DC

Franciscan Action Network
Washington, DC

Gay & Lesbian Advocates & Defenders
Boston, MA

HIAS (Hebrew Immigrant Aid Society)
New York, NY/Washington, DC

Human Rights Advocates International (HRAT)
Elizabeth, NJ
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Human Rights First
New York, NY/Washington, DC

Human Rights Watch
New York, NY

Immigration Equality
New York, NY/Washington, DC

International Foundation for Gender Education
Waltham, MA

Jesuit Refugee Service/USA
Washington, DC

Kids in Need of Defense (KIND)
Washington, DC

Lambda Legal
New York, NY

Leadership Conference of Women Religious
Silver Spring, MD

Lutheran Immigration and Refugee Service
Baltimore, MD/Washington, DC

Muslim Legal Fund of America (MLFA)
Richardson, TX

National Center for Transgender Equality
Washington, DC

National Council of Jewish Women (NCJW)
New York, NY

National Gay and Lesbian Task Force Action Fund
Washington, DC

National Immigrant Justice Center
Chicago, IL

National Immigration Law Center
Los Angeles, CA/Washington, DC

National Latina Institute for Reproductive Health
New York, NY/Washington, DC
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NETWORK, a National Catholic Social Justice Lobby
Washington, DC

Organization for Refuge, Asylum & Migration (ORAM)
San Francisco, CA

Physicians for Human Rights (PHR)
Cambridge, MA

Refugee Women’s Network, Inc.
Decatur, GA

Survivors of Torture, International
San Diego, CA

Tahirih Justice Center
Falls Church, VA/Houston, TX

The Center for Victims of Torture
St. Paul, MN

The Episcopal Church
Washington, DC

Unid@s, The National Latin@ LGBT Human Rights Organization
Washington, DC

US Committee for Refugees and Immigrants
Arlington, VA

Women's Refugee Commission
Washington, DC

State/Local Organizations

Advocacy for Justice and Peace Committee of the Sisters of St. Francis of Philadelphia

Philadelphia, PA

Advocates for Survivors of Torture and Trauma (ASTT)
Baltimore, MD

American Gateways
Austin, TX

Capital Area Immigrants’ Rights Coalition
Washington, DC
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Casa Esperanza
Plainfield & Bound Brook, NJ

Casa Latina
Seattle, WA

Cleveland Immigrant Support Network
Cleveland, OH

Coalition for Hnmane Immigrant Rights of Los Angeles (CHIRLA)
Los Angeles, CA

Community Immigration Law Center (CILC)
Madison, W1 )

Congregation of St. Joseph
Cleveland, OH

DRUM - Desis Rising Up & Moving
Jackson Heights, NY

Georgia Women's Action for New Directions (WAND)
Atlanta, GA

HIAS Pennsylvania
Philadelphia, PA

Holy Cross Ministries of Utah
Salt Lake City, UT

Human Rights Initiative of North Texas
Dallas, TX

Immigrant Legal Advocacy Project
Portland, ME

IRATE & First Friends
Elizabeth, NJ

Jesuit Social Research Institute/Loyola University New Orleans
New Orleans, LA

L.A. Community Center Legal & Educational
Los Angeles, CA

La Raza Centro Legal
San Francisco, CA
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Las Americas Immigrant Advocacy Center
El Paso, TX

Lutheran Social Services of New England
Worcester, MA

Nebraska Appleseed
Lincoln, NE

Pangea Legal Services
San Francisco, CA

Political Asylum/Immigration Representation Project (PAIR Project)
Boston, MA

Program for Torture Victims
Los Angeles, CA

Reformed Church of Highland Park, NJ
Highland Park, NJ

Refugee and Immigrant Center for Education and Legal Services (RAICES’
San Antonio, TX

Sisters' Home Visitors of Mary
Detroit, M1

Sisters of Mercy West Midwest Justice Team
Omaha, NE

Sisters of Saint Joseph of Chestnut Hill, Philadelphia
Philadelphia, PA

Sisters of St. Francis of Philadelphia
Aston, PA

Sisters of St. Joseph of Rochester
Rochester, NY

The Advocates for Human Rights
Minneapolis, MN

The Florence Immigrant & Refugee Rights Project
Florence, AZ

The THM Justice, Peace and Sustainability Office
Monroe, Ml
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UnLocal, Inc.
New York, NY

Who Is My Neighbor? Inc.
Highland Park, NJ

Law Professors*

* Institutional affiliations of individual signatories are for identification purposes only.

Wendi Adelson
Clinical Professor
Florida State University College of Law

Susan M. Akram

Clinical Professor and Supervising Attorney,
Asylum and Human Rights Program

Boston University School of Law

Deborah Anker

Clinical Professor of Law and Director of
the Harvard Law School Immigration and
Refugee Clinical Program

Harvard Law School

Sabi Ardalan

Lecturer on Law, Harvard Immigration &
Refugee Clinical Program

Harvard Law School

Elizabeth Badger
Visiting Assistant Professor
Boston University School of Law

David C. Baluarte

Practitioner in Residence & Arbenz Fellow,
International Human Rights Law Clinic
American University - Washington College
of Law

Melynda Barnhart
Associate Professor
New York Law School

Jon Bauer

Clinical Professor of Law, Richard Tulisano
'69 Human Rights Scholar and Director,
Asylum and Human Rights Clinic
University of Connecticut School of Law

Richard Boswell

Professor of Law

University of California, Hastings College
of the Law

Stacy Caplow

Professor of Law and Director of Clinical
Education

Brooklyn Law School

Bridgette Carr

Clinical Assistant Professor, Human
Trafficking Clinic

University of Michigan Law School

Michael J. Churgin

Raybourne Thompson Centennial Professor
in Law

The University of Texas at Austin

Fernando Colon-Navarro
Professor
Thurgood Marshall School of Law (Texas)

Erin B. Corcoran

Professor of Law and Director, Social
Justice

University of New Hampshire School of
Law
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Ericka Curran
Associate Professor
Florida Coastal Immigrant Rights Clinic

Judith Diamond
Associate Professor
Boston University School of Law

Marsha A. Freeman

Senior Fellow, University of Minnesota
Human Rights Center

University of Minnesota Law School

Niels W. Frenzen

Clinical Professor of Law

Gould School of Law, University of
Southern California

Paula Galowitz
Clinical Professor of Law
New York University School of Law

Lauren Gilbert

Professor of Law

St. Thomas University School of Law
(Miami Gardens, FL)

Denise Gilman

Clinical Professor and Co-Director,
Immigration Clinic

University of Texas School of Law

Joanne Gottesman

Clinical Professor and Director, Immigrant
Justice Clinic

Rutgers School of Law — Camden

Florida Coastal School of Law

Anjum Gupta

Assistant Professor of Law, Director,
Immigrant Rights Clinic

Rutgers School of Law — Newark

Michael G. Heyman
Professor
The John Marshall Law School

Barbara Hines

Clinical Professor of Law, Immigration
Clinic

University of Texas School of Law

Kit Johnson
Associate Professor of Law
University of Oklahoma, School of Law

Won Kidane
Associate Professor of Law
Seattle University School of Law

David Koelsch

Associate Professor, Immigration Law
Clinic

University of Detroit Mercy School of Law

Hiroko Kusuda

Assistant Clinic Professor, Stuart H. Smith
Law Clinic & Center for Social Justice
Loyola New Orleans College of Law

Naney K. D. Lemon
Lecturer
Berkeley School of Law, UC Berkeley

Emily Leung

Albert M. Sacks Clinical & Advocacy
Feliow, Harvard Immigration & Refugee
Clinical Program

Harvard Law School

Miriam H. Marton

William R. Davis Clinical Teaching Fellow,
Asylum and Human Rights Clinic
University of Connecticut School of Law
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Elizabeth McCormick

Associate Clinical Professor of Law and
Director, Immigrant Rights Project
University of Tuisa College of Law

Michelle McKinley

Associate Professor and Associate Dean for
Research and Faculty Development
University of Oregon School of Law

M. Isabel Medina

Ferris Family Distinguished Professor of
Law

Loyola University New Orleans College of
Law

Stephen Meili
Professor
University of Minnesota Law School

Jennifer Moore
Professor of Law
University of New Mexico School of Law

Rev. Craig B. Mousin
University Ombudsman
DePaul University College of Law

Laura Murray-Tjan

Interim Director, Immigration & Asylum
Clinic and Director, Federal Appeals Clinic
Boston College Law School

Karen Musalo

Clinical Professor of Law & Director,
Center for Gender & Refugee Studies
U.C. Hastings College of the Law (San
Francisco, CA)

Lori A. Nessel, Esq.

Professor of Law and Director, Center for
Social Justice

Seton Hall University School of Law (South
Orange, NJ)

Mark Noferi
Instructor of Legal Writing
Brooklyn Law School

Michael A. Olivas

William B. Bates Distinguished Chair in
Law and Director, Institute for Higher
Education Law and Governance
University of Houston Law Center

Sarah Paoletti

Practice Associate Professor and Director,
Transnational Legal Clinic

University of Pennsylvania Law School

Jason Parkin
Assistant Professor of Law
Pace Law School

Michele R. Pistone
Professor of Law
Villanova University School of Law

Nina Rabin

Associate Clinical Professor of Law and
Director, Bacon Immigration Law and
Policy Program

James E. Rogers College of Law, University
of Arizona

Jaya Ramji-Nogales
Associate Professor of Law
Temple University, Beasley School of Law

Maritza Reyes
Associate Professor of Law
Florida A&M University College of Law

Nicholas J. Rine
Clinical Professor of Law
University of Michigan Law School
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Sarah Rogerson

Assistant Clinical Professor of Law and
Director, Family Violence Litigation Clinic
& Immigration Project

Albany Law School

Ediberto Roman

Professor of Law & Director Citizenship and

Immigration Initiatives
Florida International University

Victor Romero

Maureen B. Cavanaugh Distinguished
Faculty Scholar & Professor of Law
The Pennsylvania State University,
Dickinson School of Law

Rachel E. Rosenbloom

Associate Professor of Law
Northeastern University School of Law
(Boston, MA)

Heather Scavone

Clinical Practitioner in Residence,
Humanitarian Immigration Law Clinic
Elon University School of Law

Irene Scharf
Professor
University of Massachusetts School of Law

Malinda Schmiechen

Adjunct Professor, Immigration and
Nationality Law

William Mitchell College of Law

Andrew L. Schoenholtz, J.D., Ph.D.
Visiting Professor of Law
Georgetown University Law Center

Philip G. Schrag

Delaney Family Professor of Public Interest
Law

Georgetown University Law Center

Monica Schurtman

Associate Professor and Supervising
Attorney, Immigration Law Clinic
University of Idaho College of Law

Barbara Schwartz
Clinical Professor of Law
University of lowa College of Law

Careen B. Shannon

Adjunct Professor of Immigration Law
Benjamin N. Cardozo School of Law,
Yeshiva University

Claudia Slovinsky
Adjunct Professor of Law
New York Law School

Dan R. Smulian

Associate Professor of Clinical Law, Safe
Harbor Project, BLS Legal Services
Corporation

Brooklyn Law School

Gemma Solimene
Clinical Associate Professor of Law
Fordham University School of Law

Melysa Sperber

Adjunct Professor

George Washington University School of
Law

Maureen A. Sweeney

Clinical Instructor, Immigration Clinic
University of Maryland Carey School of
Law

Stacy Taeuber

Clinical Assistant Professor, Immigrant
Justice Clinic

University of Wisconsin Law School
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Margaret Taylor
Professor of Law
Wake Forest University School of Law

Phil Torrey

Clinical instructor, Harvard Immigration &
Refugee Clinical Program

Harvard Law School

Enid Trucios-Haynes

Professor of Law & University Faculty
Grievance Officer

Brandeis School of Law, University of
Louisville

Diane K. Uchimiya

Professor of Law

University of La Verne College of Law
{Ontario, CA)

Gloria Valencia-Weber
Professor
University of New Mexico School of Law

Michael S. Vastine

Associate Professor of Law and Director,
Immigration Clinic

St. Thomas University School of Law
(Miami Gardens, FL)

Rose Cuison Villazor

Professor of Law

University of California at Davis School of
Law

Shoba Sivaprasad Wadhia

Clinical Professor and Director, Center for
Immigrants’ Rights

The Dickinson School of Law, Pennsylvania
State University

Jonathan Weinberg
Professor of Law
Wayne State University

Deborah M. Weissman

Reef C. Ivey Il Distinguished Professor of
Law

School of Law, University of North Caroline
at Chapel Hill

Virgil Wiebe

Professor of Law and Director, Immigration
Law Practice Group

University of St. Thomas School of Law
{(Minneapolis, MN)

Michael J. Wishnie

William O. Douglas Clinical Professor of
Law and Deputy Dean for Experiential
Education

Yale Law School

Teresa Woods

Visiting Instructor and International Human
Rights Clinical Teaching Fellow, Human
Rights and Genocide Clinic

Benjamin N. Cardozo School of Law

Elizabeth L. Young

Associate Professor of Law, Immigration
Law Clinic

University of Arkansas School of Law

cc:  Cecilia Mufioz, Director, White House Domestic Policy Council

Felicia Escobar, Senior Policy Advisor, White House Domestic Policy Council

Tyler Moran, Deputy Policy Director, Immigration, White House Domestic Policy Council

Julie Rodriguez, Associate Director for Latino Affairs and Immigration, White House Office of Public

Engagement

Vincent Cochetel, Regional Representative for the United States of America and the Caribbean, United Nations

High Commissioner for Refugees

12
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BLACK IMMIGRATION NETWORK

STATEMENT OF
Colette Pichon Battle, Esq., National Board Member
Black Immigration Network
HEARING ON: COMPREHENSIVE IMMIGRATION REFORM
SENATE COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

February 13, 2013

Chairman Leahy, Ranking Member Grassley and members of the Committee: Iam honored to
submit this testimony for the record on behalf of the Black ‘Immigraﬁon Network regarding

today’s hearing on immigration reform.

The Black Immigration Network (BIN) envisions national unity around racial justice and migrant
rights toward achieving social, economic and political power. BIN’s mission is to establish a
“kinship” among Black immigrant and African Americans to connect, learn and build towards

policy and cultural shifts for a racial justice and migrant rights agenda.

‘We thank you for holding this critical and timely hearing on immigration reform. We urge that the
Senate Committee base reform on the principles of human dignity and racial equity. The first step
toward reform must be the acknowledgement of the impact of free trade policies on the increased
migration of people into the U.S. Priority to the movement of goods translates into the need for
prioritizing the humane movement of people across U.S. borders. In addition, upcoming revisions

must work to dismantle overt and structural discrimination found in current policies and
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practices of the immigration/naturalization system. Moreover, discussions relating to the abolition
of the birthright to citizenship established in the 14™ Amendment of the United States Constitution

should be outwardly dismissed as racist and unacceptable.

In furtherance of the above acknowledgements and in collaboration with our national membership,
BIN has developed four main principles upon which we offer specific recommendations to
decision-makers allies and other participants in the immigration reform process. These principles
are entrenched in the real impacts faced by Black immigrants as they navigate the current
immigration system. Moreover, these principles seek to address the negative and historical
practices of government policies and social institutions on the realities of Black citizenship- even
outside of the current immigration process. Now is the time to choose to move in a positive
direction around race, immigration and citizenship in the United States. To do this BIN’s priority
principles of immigration reform include:

1. Family reunification must be a core principle of immigration reform;

2. Temporary status holders (E.G. TPS, DED, Refugee, Asylum, etc.) must be

prioritized in any Legalization Program;
3, Immigration Enforcement can no longer support mass detention/incarceration; and,
4. Economic Justice must guide the establishment of penalties and immigrant

community economic support.
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The Black Immigration Network applauds the bi-partisan group of Senators’ recent decision to
endorse a path to citizenship for undocumented people living in the United States. We urge the

Senate to create such a path and ensure that it is inclusive, accessible, and fair.

Family Reunification. Family reunification must be a core value of immigration reform and it
stands as one of BIN's top priorities in the current legislative efforts around immigration reform.
BIN’s membership continues to witness the generational devastation that occurs when families are
separated by policy or practice. We believe that in-tact families act as an essential element of

strong communities and a stronger United States of America.

Family reunification for Black immigrants, moreover, requires an acknowledgement that
immigrant families are located both inside and outside of U.S. borders. Reunifying family
members will require visa processes that do not cause an undue burden to restrict accessibility to
move in and out of the country. In addition, immigration reform should value the unique ways that
families are defined in both African and Diaspora traditions. Legal definitions using familial
degrees of connection or DNA connection should be expanded. Western processes of family-
building (E.G. biological birth, formal adoption) should be honored, but should not be seen as the

sole process for creating and maintaining families.

Prioritize Temporary Status Holders in Legalization. Reform rooted in fairness should not

marginalize those who have struggled to enter the U.S, lawfully and maintain their status. While,

any program or legislation that provides a process of legalization or “pathway to citizenship”
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) should include those with unlawful legal status, such an effort must prioritize those temporary
status holders already in the U.S. Unlike the mainstream face of immigration, a large percentage
of Black immigrants from the African Diaspora1 enter the U.S. lawfully. It is the backlogged U.S
immigration system that often serves as the culprit for the need to maintain “temporary” or *“non-
immigrant” status instead of allowing for an adjustment to a “long-term” or “immigrant”. Instead
of an unlawful entry, Blaék immigrants in particular are penalized by this backlog which often
pushes them to “age-out” of benefits or overstay a temporary visa - a document obtained after
criminal background checks and approval by the Department of State. The temporary status of
these Black immigrants should not be credence to be excluded in a new path to a more permanent

status or citizenship.

Enforcement Disconnected from Mass Incarceration. BIN views the mass incarceration of
Black Americans and the detention of Black immigrants as part of the same systemic problem that
should be eradicated. Black immigrants and African Americans continue to be disproportionally
represented in the U.S. prison system. Despite civil violation of immigration law, immigrants are
often detained as criminal offenders, often with limited access to legal counsel. BIN, therefore
urges the Senate to disconnect enforcement of immigration laws from the practice of mass
incarceration for profit and the policy of racial targeting to reach incarceration goals. The
privatization of prisons acts as incentive to incarcerate society’s most disenfranchised groups,
which is often determined by race or skin color. This type of human-capital market encourages

racial profiling and other discriminatory practices within the criminal justice and various social

! BIN defines the African Diaspora as Africa and countries that received Africans during the centuries of the
Trans-Atlantic Slave Trade.
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systems. Moreover, the practice of mass incarceration of Black people (immigrant and citizen
alike) maintains- and in many ways strengthens - the larger social structures of race and class

divisions.

Too often, the long- term impacts of discriminatory race targeting and mass incarceration go
unmentioned. However, communities and families of Color bear the real costs of mass
incarceration. The long-term impact of mass incarceration eventually leads to the
disenfranchisement of Black voters - sometimes for a life. It strips away (either by law or desire)

the participation in democracy- thereby further silencing Black voices.

The Black Immigration Network urges the Senate to ensure that reform of the immigration law
enforcement system upholds our Constitution and protects due process and human rights for all
people in the United States. Years of “enforcement first” or “enforcement only” policies have lead
to record numbers of detentions and deportations, excessive use of force and rampant racial
profiling. This approach has eroded due process and human rights for those detained and

threatened the privacy and freedom of citizens and non-citizens alike.

Economic Justice in Immigration Reform. Finally, we encourage the Senate to commit to

principles of Economic Justice in immigration reform. By having a justice-based and innovative
approach to economic justice, current efforts on immigration reform offer an opportunity to create

positive impacts in various Black communities.
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Any fines or other penalties associated with the path to legalization should not be disproportionally
burdensome. Even with high levels of education, Black immigrants tend to earn low wages
compared to other similarly trained immigrant or native workers. In 2011 black immigrants had
the highest unemployment rate—12.5 percent—of any foreign-born group in the United States.
Similar statistics can be offers as it relates to African Americans- and has been more pronounced

in during the most recent financial crisis and economic recession.

In addition new federal legislation should provide support to the communities that receive Black
immigrants who are often marginalized once lawfully present as contributors to the U.S. economy.
Priority should be given to investing in resources for job training initiatives or entrepreneurial
support programs that promote the success of Black immigrants specifically and the Black

community in general.

Conclusion

The Black Immigration Network commends the Committee’s leadership in holding this hearing
and we are grateful for the opportunity to present our position. Congress should take this
opportunity to move forward with an immigration reform bill that prioritizes racial justice and

human dignity.

Thank you again for this opportunity to express the views of the Black Immigration Network. We

welcome the opportunity for further dialogue and discussion about these important issues.
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Introduction:

The Center for Victims of Torture (CVT} commends Chairman Patrick Leahy (D-VT) and Ranking
Member Chuck Grassley {R-IA) for holding this hearing on “Comprehensive Immigration
Reform.” CVT is an international non-profit organization that provides treatment and
rehabilitation services to torture survivors in the U.S. and abroad. Founded in Minnesota in
1985, CVT was the first organized program of care and rehabilitation for torture survivors in the
U.S. and one of the very first in the world. To date, we have extended care to more than 21,000
victims of torture and war trauma at our healing sites in Minnesota, Africa and the Middle East.
Our experience over 27 years has given us a unigue perspective on the long-term devastation
that torture inflicts on individuals and communities.

A high percentage of the survivors we treat in our clinic in St. Paul, MN are asylum seekers who
have suffered unimaginable abuse at the hands of repressive regimes. For those going through
the asylum process, survivors of torture live with the constant fear that they may be returned
to their torturer. Delays in the asylum and immigration court processes leave them in an
agonizing state of legal limbo, during which they often spend years separated from family who
may still be in danger overseas.

Receiving asylum in the United States is their lifeline, yet many face such dire obstacles as they
seek protection and freedom that the flawed process itself exacerbates the severe mental
health symptoms of the torture they’ve suffered. This makes their healing, adjustment and
integration even more challenging.
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Recommendations:

CVT believes it is essential that immigration reform does not leave out vulnerable refugees and
asylum seekers who have fled their home countries because of torture and persecution.
Specifically, CVT urges Congress to address the following:

¢ Eliminate the filing deadline for asylum-seekers.

Asylum seekers must demonstrate by clear and convincing evidence that they filed their
application within one year of arrival in the United States or they are barred from asylum
status, absent changed or extraordinary circumstances that led to their failure to file within one
year. The deadiine prevents legitimate asylum-seekers from having their asylum cases
adjudicated on the merits and leads bona fide applicants, including survivors of torture, to be
denied the protection they need and for which they are otherwise eligible, solely due to a
technicality.

In addition to the negative consequences for applicants, the filing deadline leads cases that
could otherwise be resolved with the asylum office to be referred to the immigration courts,
resulting in long delays and contributing to the growing backlog of cases pending in the
immigration courts.

¢ Refine the Terrorism Related Inadmissibility Grounds (TRIG) to target actual terrorists.

The overly-broad definitions of “terrorist” activity, “terrorist” organization and what constitutes
“material support” to terrorism in the Immigration and Nationality Act (INA} should be revised.
Presently, the terms are defined so broadly that for many individuals the circumstances
triggering their ineligibility are their very basis for seeking asylum or refugee protection. To
avoid mislabeling refugees as terrorists, the INA should be amended to explicitly recognize an
exception for activities conducted as a result of coercion; the term “material,” as it relates to
“material support,” should be defined as something of value given in the furtherance of
terrorism; and the category of undesignated “tier three” terrorist organization standard should
be eliminated.

The current discretionary exemption process is slow and overly bureaucratic, creating long
delays with thousands of applications languishing “on hold.” Applicants “on hold” are in legal
limbo and often remain separated from family members. For survivors of torture, these false
tabels and extended delays significantly impede their healing and rehabilitation process.

« Reform the immigration detention system.

For many survivors of torture, whose torture may have occurred while in a confinement setting,
the immigration detention experience is often retraumatizing and may lead survivors to relive
their horrid experiences of torture, contributing to further psychological damage. Torture
survivors who seek asylum in the United States may be detained upon arrival at an airport or

2
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border port of entry or may be arrested on the border or in the interior of the United States
prior to filing an application for relief. The detention experience is particularly detrimental to
survivors of torture who, as a result of their torture, may already be struggling with severe
anxiety, depression, sleep abnormalities, medical conditions, physical pain, and/or Post
Traumatic Stress Disorder {PTSD) and are facing the possibility of deportation to country where
they were tortured and where they fear being tortured again.

Whenever possible, torture survivors should not be detained. Immigration reform should
eliminate provisions “mandating” detention, expand humane alternatives to detention
programs-—including community release programs, and improve due process and review
standards to avoid arbitrary or prolonged detention.

Conclusion:

When torture survivors seek asylum in the United States, they are seeking healing and
protection from those responsibie for their torture. The United States has a system designed to
provide that save haven but that system is badly broken and in need of urgent repair. As
Congress lays the groundwork for comprehensive immigration reform, it is essential that this
reform does not leave out vuinerable refugees and asylum seekers who have fled their home
countries because of torture and persecution.

CONTACT:

Annie Sovcik
Director of the Washington Office
The Center for Victims of Torture

202-822-0188; asovcik@CVT.ORG
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DEPARTMENT OF HOMELAND SECURITY
IMMIGRATION DETAINER - NOTICE OF ACTION
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N . NOTICE TO THE DETAINEE

The Deparmant of Homeland Sacurity {DHS) has placed an imigration detalner on you. An insmigration detainer is @ notice from
DHS infar ] faw enforzement agencies that DHE intends to assume custody of you after you sthensise would be released from
)cus:m‘y‘ OHS; . 2 iy delaining you maintaie cusiody of you for 2 period not
:0 excedd 48 }?curs <sxcix{d;:\g Satrdays, Sunday: s3 beyond the time when you would have been released by the state of
Qsaf {aw enfprcement author jons, 1 DNS does not toke you into custody during that
additional {E‘X Xhour period, not ecunting weekends or holidays, you should contact your custodian {ihe lav enforcement agancy
or other agitythat is holding vou novs) 10 inguire about your rslease from state or local custody i you have a complaint rcga;dinf;
this detainer or related to victations of civil rights or civil liberties connected to OHS activities, please contact the ICE Joint
Intake Centac at 1.877-ANTAKE {877-236-8253). # you befieve yau are a United States citizen or the victim of a crime, please
advise DHS by cating the ICE Law Enforcement Support Centar toll free ot (855} 343-5903,

o

3

NOTIFICACION A LA PERSONA DETENIDA
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Immigration Enforcement and the War on Drugs: We are

Drug-Related Immigration Policies Need Reform the Drug
Policy

Hearing on “Comprehensive Immigration Reform” Alliance.

U.S. Senate Committee on the Judiciary
Wednesday, February 13, 2013

Submitted by
Grant Smith, Policy Manager, Office of National Affairs, Drug Policy Alliance

Chairman Leahy, Ranking Member Grassiey, and members of the Committee:

| am honored to submit this testimony for the record on behalf of the Drug Policy Alliance
regarding the hearing on comprehensive immigration reform that occurred on February 13,
2013.

As the nation's leading organization promoting drug policies grounded in science, compassion,
heaith and human rights, the Drug Policy Alliance is concerned that tens of thousands of
noncitizens are forcibly deported every year for nonviolent drug faw violations, separated from
family members residing in the United States, and deprived of the ability to fulfill their financial,
occupational and personal commitments. We urge you to end the practice of deporting and
refusing admission of noncitizens solely for admission of drug use or past low-level drug faw
violations.

In the 1980s and 1990s Congress enacted immigration policies that greatly expanded the
grounds for removal of noncitizens for drug law violations." Federal immigration authorities
interpret these policies broadly and have applied them aggressively against noncitizens. In
recent years, noncitizens who interact with the criminal justice system or possess a criminal
record have become the focus of federal immigration enforcement efforts to remove “criminal
aliens” from the U.S. without consideration of mitigating factors such as the length of time since
applicable convictions occurred, the nature and severity of each offense, any ties or obligations
to U.S.-born children or other dependents, and the extent to which the noncitizen eligible for
removal contributes to society.

Removal of noncitizens occurs without regard for their legal status or their efforts to meet legal
requirements to maintain lawful permanent residency status. Thousands of noncitizens with
legal permanent resident status are deported every year for a drug law violation -- and many are
even deported for drug law violations that occurred years or even decades in the past.? Many
deportations are triggered by an arrest or conviction for the simple possession of marijuana or
other drugs. Although a waiver exists for noncitizens arrested for simple possession of 30 grams
or less of marijuana, the conditions for obtaining the waiver are excessively stringent.® Lawful
permanent residents and other noncitizens are also subject to deportation for a drug law
violation when they are sentenced to probation or other alternatives to incarceration.
Noncitizens who plead guilty to participate in drug courts and other diversion programs expose
themselves to deportation, since immigration officials view a guilty plea as a conviction. A
deportation on account of a prior drug faw violation can also be triggered when a lawful
permanent resident seeks to renew their “green card,” applies for naturalization, or faces review
by an immigration officer upon returning to the U.S. after traveling abroad.

Drug Policy Alliance | 925 15th Sireet NW, 2nd Floor, Washington, DC 20005
202.216.0085 voice | 202.216.0803 fax | wwur.drugpolicy.org
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Every year, hundreds of millions of noncitizens seek admission into the U.S. Noncitizens
traveling to the U.S. can be denied admission for a drug law violation that occurred in the United
States or in a foreign country. Immigration officials also question noncitizens about experience
with drug use in the present as well as in the past. Noncitizens who admit to an immigration
officer that they use drugs or have used drugs any time in the past are inadmissible. In
addition, noncitizens who have written about personal experience with drug use on the Internet
or other sources may face inadmission after an immigration officer reviews this information.®

Noncitizens eligible for the Visa Waiver Program are questioned about drug use and drug law
violations as part of the Electronic System for Travel Authorization (ESTA) preclearance
process that must be submitted to immigration authorities before an eligible noncitizen can
travel to the United States. A noncitizen who might otherwise have traveled to the U.S. for
tourism and other nonimmigration purposes may be deterred from traveling when confronted
with these questions. Evidence that these questions have a deterrence effect can be found in
abundance on the Internet. in just the United Kingdom alone, media reports and local law
enforcement have warned the public in recent years that a drug offense — no matter how minor -
will jeopardize entry into the United States.®

Case Samples

In 1978, Sandra Kenley emigrated from Barbados and obtained lawful permanent resident
status. In 1984 and 2002, Sandra was convicted for possession of cocaine and sentenced to
probation both times. In a letter to immigration authorities, Sandra’s probation officer who
supervised her following her 2002 conviction wrote that Sandra “completed a drug treatment
program and was successful in her treatment goals” and was “granted early termination based
on her performance.” Following her release, Sandra made significant changes in her life. She
completed a nursing course and began working as a nurse and was awarded sole custody of
her granddaughter. However, in 2005, Sandra was denied re-admission as a lawful permanent
resident following a trip to Barbados with her granddaughter to visit family.® Sandra was placed
into Immigration and Customs Enforcement (ICE) custody after officials decided that her prior
drug convictions made her deportable.’ Prior to her detention, Sandra notified ICE officials that
she suffered from a large fibroid that hemorrhaged every day, which her doctor was scheduled
to surgically remove." ICE officials, however, allegedly failed to provide Sandra the medication
or medical attention that her fibroid condition required. Uitimately, Sandra died in ICE detention
- weeks after being detained for years-old misdemeanor drug charges for which she never
served any jail time."

Nearly seven years ago, Glendene Grant lost contact with her daughter, Jessie Foster, who
had moved to Las Vegas from her native Canada. A private investigator hired by Glendene
determined that Jessie had been forced into prostitution by human traffickers.'? Glendene
subsequently made three trips to Las Vegas in search of her daughter, and appeared on the
Montel Williams Show in New York to raise awareness about her disappearance.’ Glendene
was on her way to Las Vegas for a fourth time to meet with police officials when a U.S. customs
officer at the border crossing discovered that Glendene had been convicted more than twenty
years ago in 1986 on marijuana and cocaine possession charges in Canada and thus she was
not allowed to enter the U.S.'* Glendene appealed to the U.S. Customs and Border Protection
Chief but was told there was no relief available. "I'm not going to Vegas for a holiday - I'm going
because my daughter is missing,” Glendene told the Calgary Sun at the time."
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Time for Reform

Many state and local jurisdictions have reformed their drug policies in recognition that drug
enforcement-centered policies are too costly to taxpayers and do greater harm than good for
our nation’s families and communities. Fourteen states have decriminalized possession of
small amounts of marijuana, while eighteen states and the District of Columbia allow access to
medical marijuana. Voters in two states — Colorado and Washington — recently approved the
legal regulation of marijuana production and sales, a policy that 50 percent of Americans now
support.'® Moreover, the public overwhelmingly believes that the war on drugs has failed and
supports treating drug use as a health issue rather than a criminal justice issue.

Under current immigration policies, noncitizens must satisfy requirements that are more
stringent than those set for U.S. military recruits or individuals seeking employment with the
Federal Bureau of Investigation, which now considers applicants with some illicit drug use in the
past.” Federal immigration policy toward noncitizens with any history of drug use is excessive,
cruel, inhumane and out of step with drug policies established by a growing number of state and
local governments,

Recommendations

= End the removal of lawful permanent residents for admission of drug use or low-level
drug law violations that occurred more than one year in the past or did not result in arrest
or conviction.'®

= Repeal provisions that deny admission to noncitizens who admit to drug use or have
committed — or admit to committing — a drug law violation in a foreign country or the

United States more than one year in the past.®

! Anti-Drug Abuse Act of 1988, Subtitie M - Narcotics Traffickers Deportation Act, P.L. 99-570;
Immigration Act of 1990, P.L. 101-649; Antiterrorism and Effective Death Penalty Act of 1996, P.L. 104-
132 lilegal Immigration Reform and immigrant Responsibility Act of 1996, P.L. 104-208

2 Human Rights Watch, Forced Apart: Families Separated and Immigrants Harmed by United States
Deportation Policy (New York, July 2007), p. 69
N see 8 U.S.C. § 1182(h), Immigration and Nationality Act

* see 8 USC § 1182, Immigration and Nationality Act § 212(a)(1){A)(iv); Immigration and Nationality Act §
212(@)(2)A0an

Adam Liptak, “The Nation's Borders, Now Guarded by the Net,” New York Times, May 14, 2007

8 Simon Calder, “Inside Travel* Fortress USA Biocks Tourism,” The Independent (London), January 1,
2004; Gill Chariton, "Will my HIV-positive friend get his US visa?,” The Daily Telegraph (London), October
29, 2005; Tim Shipman, “US records UK visitors’ race and reading habits,” The Sunday Telegraph
;London), September 23, 2007

Court Services and Offender Supervision Agency for the District of Columbia, Community Supervision
Services, General Supervision Branch "A”, Written Correspondence from Lisa Silor, Community
Supervision Officer to U.S. Custom and Border Protection, Deferred Inspection Unit, Dated October 26,
2005; Court Services and Offender Supervision Agency for the District of Columbia, Community
Supervision Services, General Supervision Branch "A”, Reguest for Early Termination of Regular
Probation, Docket Number F-2740-02, August 28, 2003
8 U.S. Congress, 110" Congress, First Session, U.S. House of Representatives, Committee on the
Judiciary, Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law,
“Detention and Removal: immigration Detainee Medical Care,” October 4, 2007
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? Nina Bernstein, “Deaths of immigrants in U.S. held for deportation spark scrutiny,” The New York Times,
June 26, 2007
ys. Department of Justice, Immigration and Naturalization Service, Form 1-831 Continuation Page,
Case Number WAS0610000392/A021668804, November 2, 2005; U.S. Department of Justice,
Immigration and Naturalization Service, Record of Sworn Statement in Administrative Proceedings, Form
Number {-877, File Number A021668804, November 2, 2005
" U.S. Congress, 110" Congress, First Session, U.S. House of Representatives, Committee on the
Judiciary, Subcommittee on Immigration, Citizenship, Refugees, Border Security, and International Law,
‘Detention and Removai: Immigration Detainee Medical Care,” October 4, 2007
"2 Cathryn Atkinson, “ 'l get a strong feeling that ... she needs to be found and rescued'; A year ago, a
Young woman with a secret vanished in Las Vegas,” The Globe and Mail, Aprit 4, 2007
® Tarina White, “Montel to air tragic story,” Calgary Sun, Aprit 15, 2007
* Lena Sin, “Mother's hunt for missing daughter blocked at border: mother's trip stopped over old
conviction,” The Province (Canada), June 3, 2007
*® Sarah Kennedy, “Past conviction halts search; U.S. security guards stop mother from looking for
daughter in Las Vegas,” Calgary Sun, June 10, 2007
'® Rasmussen Reports Polf, May 12, 2012. poll resuits retrieved June 4, 2012 from Rasmussen Reports;
Angus-Reid Public Opinion Poli, May 29-30, 2012, poll results retrieved August 8, 2012 from Angus-
Reid; Gallup Poll, October 6-9, 2011. Poli results retrieved June 4, 2012 from Gallup Politics
R Nancy Morawetz, "Rethinking Drug Inadmissibility,” William and Mary Law Review, Vol. 50, No. 163,

. 31, 34, 40, 47

See Immigration and Nationality Act (INA)§ 237(a)(1)(A); § 237(a)(2)(B)(i); § 237(a)(2)(B)(ii); §
237(a)(2)(A)(iii)
' See Immigration and Nationality Act (INA)§ 212(a)(1)(A)(iv); §212(a)(2)(A)i){1)
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February 12, 2013
Dear President Obama:

We write in our individual capacities as two members of the eight-member U.S.
Commission on Civil Rights, and not on behalf of the Commission as a whole. In light of
your proposal to reform the immigration system, we are writing to address a rarely-
discussed effect of granting legal status or effective amnesty to illegal immigrants. Such
grant of legal status will likely disproportionately harm lower-skilled African-Americans
by making it more difficuit for them to obtain employment and depressing their wages
when they do obtain employment.

In 2008, the Commission held a briefing regarding the impact of illegal
immigration on the wages and employment opportunities of African-Americans.! The
testimony at the briefing indicated that illegal immigration disproportionately impacts the
wages and employment opportunities of African-American men.

The briefing witnesses, well-regarded scholars from leading universities and
independent groups, were ideologically diverse. All the witnesses acknowledged that
illegal immigration has a negative impact on black employment, both in terms of
employment opportunities and wages. The witnesses differed on the extent of that impact,
but every witness agreed that illegal immigration has a discernible negative effect on
black employment. For example, Professor Gordon Hanson’s research showed that
“Immigration . . . accounts for about 40 percent of the 18 percentage point decline [from
1960-2000] in black employment rates.” Professor Vernon Briggs writes that illegal
immigrants and blacks (who are disproportionately likely to be low-skilled) often find
themselves in competition for the same jobs, and the huge number of illegal immigrants
ensures that there is a continual surplus of fow-skilled labor, thus preventing wages from
rising.* Professor Gerald Jaynes’s research found that itlegal immigrants had displaced
U.S. citizens in industries that had traditionally employed large numbers of African-
Americans, such as meatpacking.’

! U.S. COMMISSION ON CIVIL RIGHTS, THE IMPACT OF ILLEGAL IMMIGRATION ON THE WAGES AND

EMPLOYMENT OPPORTUNITIES OF BLACK WORKERS [hereinafter THE IMPACT OF ILLEGAL IMMIGRATION},

available at hitp://www.uscer.gov/pubs/HiegImmig_10-14-10_430pm.pdf.

% Id. at 3, Finding 5:
Illegal immigration to the United States in recent decades has tended to depress both
wages and employment rates for low-skilled American citizens, a disproportionate
number of whom are black men. Expert economic opinions concerning the negative
effects range from modest to significant. Those panelists that found modest effects
overall nonetheless found significant effects in industry sectors such as meatpacking and
construction.

® Id 8t 26.

* ldat 37, 38-39

ZEXIN
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Illegal immigration has a disparate impact on African-American men because
these men are disproportionately represented in the low-skilled labor force. The Census
Bureau released a new report on educational attainment after the Commission issued its
report. This report, released in February 2012, found that 50.9 percent of native-born
blacks had not continued their education beyond high school.® The same report found that
75.5 percent of foreign-born Hispanics had not been educated beyond high school,
although it does not disaggregate foreign-born Hispanics who are legal immigrants from
those who are illegal immigrants.” However, Professor Briggs estimated that illegal
immigrants or former illegal immigrants who received amnesty constitute a third to over
a half of the total foreign-born population.? Foreign-born Hispanics who are in the United
States illegally are disproportionately male.” African-Americans who have not pursued
education beyond high schoot are also disproportionately male.'® These poor educational
attainment Jevels usually relegate both African-American men and illegal immigrant men
to the same low-skilled labor market, where they must compete against each other for
work.

The obvious question is whether there are sufficient jobs in the low-skilled labor
market for both African-Americans and illegal immigrants. The answer is no. As
Professor Briggs noted in his testimony to the Commission, “{i]n February 2008 . . . the

¢ CAMILLE L. RYAN & JULIE SIEBENS, U.S. CENSUS BUREAU, EDUCATIONAL ATTAINMENT IN THE UNITED
7STATES: 2009 (Feb. 2012), at 7, available at http://www.census.gov/prod/2012pubs/p20-566.pdf.
Id
® THE IMPACT OF ILLEGAL IMMIGRATION, supra note 1, at 35-36.
® Peter Skerry, Splitting the Difference on Hlegal Immigration, NATIONAL AFFAIRS (Winter 2013), at 5
(“Of the undocumented immigrants over the age of 18 currently residing in the U.S., there are
approximately 5.8 million males, compared to 4.2 million females.”), available at
http://www nationalaffairs.com/doclib/20130102_Skerry.pdf.
* THE IMPACT OF ILLEGAL IMMIGRATION, supra note 1, at 52; see also Anne McDaniel, Thomas A.
DiPrete, Claudia Buchmann & Uri Shwed, The Black Gender Gap in Educational Attainment: Historical
Trends and Racial Comparisons, 48 DEMOGRAPHY 889, 890 (2011) (“It is well known that black males
trail black females on a range of key educational outcomes, including high school graduation, college
enrollment, and college completion.”), available at hitp://jmetsoiserver.shorensteincente.netdna-
cdn.com/wp-content/uploads/2011/10/fulltext.pdf.
' THE IMPACT OF ILLEGAL IMMIGRATION, supra note 1, Statement of Vernon M. Briggs, Jr.,at 37.
[T]t is not everywhere that there is likely to be significant competition between low
skilled black workers and illegal immigrant workers, but there are ample circumstances
where there is — such as the large metropolitan labor markets of Los Angeles, New York,
San Francisco, Chicago, Miami and Washington-Baltimore, Moreover, some of the
fastest growing immigrant concentrations are now taking place in the urban and rural
labor markets of the states of the Southeast — such as Georgia, North Carolina and
Virginia, which never before were significant immigrant receiving states in previous eras
of mass immigration, Indeed, about 26 percent of the nation’s foreign-born population are
now found in the states of the South — the highest percentage ever for this region, There is
mounting evidence that many of these new immigrants in this region are illegal
immigrants,
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national unemployment rate was 4.8 percent, but the unemployment rate for adults (over
25 years old) without a high school diploma was 7.3 perccnt.”12 During 2007, “Black
American adult workers without a high school diploma had an unemployment rate of
12.0 percent, and those with only a high school diploma had an unemployment rate of 7.3
percent."13 These statistics suggest both that there is an overall surplus of workers in the
low-skilled labor market, and that African-Americans are particularly disfavored by
employers."

Furthermore, these statistics reflect an economy that was not experiencing the
persistent stagnation we are experiencing today. The country’s economic woes have
disproportionately harmed African-Americans, especially those with little education. In
2011 24.6 percent of African-Americans without a high school diploma were
unemployed, as were 15.5 percent of African-Americans with only a high school
diploma.”® Two and half years into the economic recovery, African-Americans face
particular difficulty obtaining employment. According to the Bureau of Labor Statistics,
the seasonally adjusted January 2013 unemployment rate for all black Americans ~ not
just those with few skills — was 13.8 percent, nearly twice the white unemployment rate
of 7.0 percent.'® The economy has a glut of low-skilled workers, not a shortage.

Not only do illegal immigrants compete for jobs with African-Americans, but that
competition drives down wages for the jobs that are available. It is a truism that illegal
immigrants are willing to work long hours for low pay, even under poor conditions. As
Professor Briggs noted in his testimony, it is not that there are American citizens who are
unwilling to perform the jobs taken by illegal immigrants. It is that American citizens are
unwilling to take these jobs for the same wages as illegal immigrants, and are unwilling
to endure the same poor working conditions. When faced with a willing, albeit illegal,
workforce, some employers hire the people who will work for less money and will not
complain about working conditions. This drives down the prevailing wage.

Julie Hotchkiss, a research economist and policy advisor at the Federal Reserve
Bank of Atlanta, estimated that “‘as a resuit of this growth in the share of undocumented
workers, the annual eamings of the average documented worker in Georgia in 2007 were

" 1d. at 36.

13 Id

Y 1d,, Statement of Harry J. Holzer, at 41.
Other evidence, including that by ethnographers, indicates that employers filling low-wage jobs
requiring little reading/writing or con ication clearly prefer immigrants to native-bomn blacks,
and encourage informal networks through which immigrants gain better access to these jobs. The
native-born black workers likely would be interested in some, but not all of these jobs, depending
on their wages.

'3 U.S. DEPT. OF LABOR, The African-American Labor Force in the Recovery (Feb. 29, 2012), at Chart 3,

available at http://wvw.dol.gov/_sec/media/reports/BlackLaborForce/BlackLaborForce.pdf.

' BUREAU OF LABOR STATISTICS, Employment situation summary (Feb. 1, 2013), available at

http://www.bls.gov/news.release/empsit.nr).htm.
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2.9 percent ($960) lower than they were in 2000. . . . [A]nnual earnings for the average
documented worker in the leisure and hospitality sector in 2007 were 9.1 percent
($1,520) lower than they were in 2000.”'” A $960 annual decrease may not seem like
much to a lawyer or a doctor. But as you noted in regard to the 2012 payroll tax cut
extension, an extra $80 dollars a month makes a big difference to many families: “It
means $40 extra in their paycheck, and that $40 helps to pay the rent, the groceries, the
rising cost of gas . . . '8

Granting amnesty to illegal immigrants will only further harm African-American
workers. Not only will the low-skilled fabor market continue to experience a surplus of
workers, making it difficult for African-Americans to find job opportunities but African-
Americans will be deprived of one of their few advantages in this market. Some states
require private employers to use E-Verify to establish that their workers are in the
country legally. This levels the playing field a bit for African-Americans. If illegal
immigrants are granted legal status, this small advantage disappears.

Furthermore, recent history shows that granting amnesty to illegal immigrants
will encourage more people to come to the United States illegally. The 1986 amnesty did
not solve the illegal immigration problem. To the contrary, that amnesty established the
precedent that if you come to America illegally, eventually you will obtain legal status.
Thus, it is likely that if illegal immigrants are granted legal status, more people will come
to America illegally and will further crowd African-American men (and other low-skilled
men and women) out of the workforce.

Before the federal government decides to grant legal status to illegal immigrants,
due deliberation should be given to what effect such grant will have on the employment
and earnings prospects of low-skill Americans generally and black Americans
specifically. We respectfully submit that granting such legal status is not without
substantial costs to American workers.

Sincerely,

(Q?S:\‘:\\ @" — t
Abigail Thernstrom Peter Kirsanow

Vice Chair Commissioner

17 THE IMPACT OF ILLLEGAL IMMIGRATION, supra note 1, at 46.

'® Amie Pames, Obama: Payroll tax cut extension will help with higher gas prices, THE HILL, Feb. 21,
2012, available at http://thehill.com/blogs/e2-wire/e2-wire/211765-0bama-payroll-tax-cut-extension-will-
help-with-higher-gas-prices.
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Cc: Representative Bob Goodlatte (Chair, U.S. House of Representatives Committee on
the Judiciary) )

Representative John Conyers (Ranking Member, U.S. House of Representatives
Committee on the Judiciary)

Representative Marcia Fudge (Chair, Congressional Black Caucus)

Senator Patrick Leahy (Chair, U.S. Senate Committee on the Judiciary)

Senator Charles Grassley (Ranking Member, U.S. Senate Committee on the Judiciary)
Senator Charles Schumer (Chair, U.S. Senate Committee on the Judiciary Subcommittee
on Immigration, Refugees, and Border Security)

Senator John Cornyn (Ranking Member, U.S. Senate Committee on the Judiciary
Subcommittee on Immigration, Refugees, and Border Security)
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Statement for the Record
Former Utah Attorney General Mark Shurtleff

Senate Judiciary Committee
“Comprehensive Immigration Reform”
February 13, 2013

Mark L. Shurtleff was the first three term attorney general in Utah history; he was re-
elected in November 2008 with a strong 70 percent of the vote. Attorney General
Shurtleff was born and raised in Utah, graduating from Brighton High School, Brigham
Young University and the University Of Utah College of Law. He is a Past Chairman of
the Conference of Western Attorneys General (CWAG) and has served several times on
the Executive Committee for the National Association of Attorneys General (NAAG). In
addition, he serves on the Board of Directors of the America-Israel Friendship League,
Fight Crime: Invest in Kids Association and the Washington Legal Foundation. Locally,
he serves on the Boards of the Utah Prosecution Council, Commission on Criminal &
Juvenile Justice, the Constitutional Defense Council, Governor’s Child & Family Cabinet
Council and Utah Citizens Against Pornography. In January 2013, he joined the
international law firm of Troutman Sanders LLP as a Partner, and he will work out of
their Washington, D.C., office.

1 applaud the Committee for holding this hearing on the matter of America’s broken
immigration system and urge the Committee to fix our immigration system the
American way, by taking up a broad immigration reform approach that includes a path
to citizenship.

I believe Congress must seize upon the momentum that has been building around
immigration reform. In the past two years, an alliance of conservative faith, law
enforcement and business leadership has come together to forge a new consensus on
immigrants and America. These relationships formed through outreach in the
evangelical community; the development of state compacts; and regional summits in the
Mountain West, Midwest and Southeast.

In early December 2012, 1 was one of over 250 faith, law enforcement and business
leaders from across the country — including one of today’s witnesses, Chairman and
CEO of Revolution Steve Case — who came to Washington, D.C., for a National Strategy
Session and Advocacy Day. We told policymakers and the press about the new
consensus on immigrants and America. More importantly, faith, law enforcement and
business leaders from across the country committed to work together to urge Congress
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to pass broad immigration reform in 2013. This week we launched the Bibles, Badges
and Business for Immigration Reform Network to achieve that goal.

As the Committee discusses reforming our immigration system, I am encouraged to see
that four of the committee’s members, including Senators Richard Durbin, Charles
Schumer, Lindsey Graham and Jeff Flake, are involved in working on a bipartisan
immigration reform bill. The principles released by this group are an encouraging sign
that Congress will finally fix our broken immigration system. I am also pleased that
Senator Mike Lee of Utah has been engaging in these bipartisan negotiations and hope
he continues to be involved in the process.

However, it is also important that the discussion does not become singularly focused on
enforcement. Over the last few years we followed the enforcement-only approach on
immigration and it has led to less law and less order. We need a commonsense,
workable approach. Chris Crane, an Immigration and Customs Enforcement (ICE} agent
based in Salt Lake City, Utah, and President of the National Immigration Customs
Enforcement Council 118 of the American Federation of Government Employees, would
have you believe that ICE does not do its job. He says ICE agents have been verbally told
by their headquarters not to detain and arrest certain undocumented immigrants, even
if they have illegally re-entered the country.

While Mr. Crane is entitled to his own opinion as to how our immigration enforcement
works, he is not entitled to his own facts. In Fiscal Year (FY) 2011 ICE detained a record
number of people: 429,000. In FY 2012 ICE deported a record 409,849 people. Of
these, approximately 55 percent, or 225,390, were convicted of felonies or
misdemeanors — almost double the number of criminals removed in FY 2008. On top of
this, 96 percent of all removals (also a record high) fell under ICE’s priorities for
deportation.

Contrary to what Chris Crane would lead you to believe, ICE priorities include recent
border crossers and people who re-enter the country illegally. An enormous amount of
resources are devoted to prosecuting individuals who enter the country illegally. For
example, in the first 10 months of FY 2011, over 63,000 people were charged with illegal
entry or illegal re-entry, making up 46 percent of all federal prosecutions during that
time. In light of all of these statistics, it is hard to reconcile Mr. Crane’s statements with
reality.

However, we are not going to deport our way to a controlled immigration system. The
American people want this problem solved. In poll after poll the American people
demand law and order, secure borders and broad immigration reform that includes
earning U.S. citizenship.
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I urge the Committee to focus today, and in subsequent hearings, on enacting
commonsense, broad immigration reforms that help to fix our broken immigration
system.
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2/12/13

To: United States Senate Committee on the Judiciary

C/o The Honorable Senator Chuck Grassley

Dear Sirs:

Rebecca Bowie and Jeff Bowie would like to submit our testimony for the pending committee
hearing on illegal Immigration and the need for Immigration Reform in the United States. We
wish to thank the committee for allowing us the opportunity to present our story.

We, like so many of our fellow Americans, were bystanders and unconcerned with the issue of
immigration reform until we were unwillingly brought into the debate. On the morning of July
29, 2008 at approximately 6:30 AM our 28 year old daughter was brutally murdered. She was
killed while dressing for work in the bedroom of her condo located in Smyrna, GA. We did not
know this untif July 31, 2008. On the afternoon of July 31 the life of the Bowie family was
altered forever more. The circumstances are described as follows: Elizabeth Bowie, our
daughter, was in the midst of changing school districts and was attending a new teacher
orientation. She did this on Monday July 28 and then did not appear on either of the next two
days. One of the assistant principals contacted me by email to ask if there was something
wrong with Elizabeth. This was surprising news to me as she was excited about her new
opportunity. Here cell phone was broken and after unsuccessfully trying to reach her by
email, her mother and | went over to her condo to find out what was happening. We did not
have a key and were unable to contact her so we called the police. They discovered her body.
An autopsy determined her cause of death and established that she had been murdered. Asa
parent the world stops at that moment. Then to find out that your child had been murdered
was not something you can comprehend. The pain you feel as you think about all the times you
held her as a child is beyond proper description. To think that someone would hurt her to poin
of death was devastating.

The city of Smyrna has a small CSI department and they began a very thorough investigation of
everyone she knew and had contact with. We gave them all of the names we knew but never
dreamed that anyone she knew could have killed her. However, the investigation pieced
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together enough evidence to link her to an illegal alien she had dated. Once presented with
the fact that someone illegal committed the crime a comment by the chief detective struck me.
“How do you find a ghost?” This underground society that has come here illegally does not use
their real names, identities, addresses or anything. So how do you find someone? It strains
our precious resources even more. The Smyrna police force was able to piece together a
connection to the killer. She had met him through one of her students at school. This student
came to school crying and upset one day. His father was very sick and because he was illegal he
had no insurance or standing. Elizabeth intervened on his behaif and got him into Northside
Hospital. He subsequently died in spite of the good care and Elizabeth saw to it his son was
returned to his mother in Mexico. This man had three brothers, two were in the landscaping
business and the third worked for them. They had children that were in elementary school and
Elizabeth helped them with their studies. During this time the younger brother named Juan
Lazaro Abrego became interested in Elizabeth and dated her. Her mother and | were not in
favor of her dating an illegal and expressed this to Elizabeth. After this most communication
ceased and | thought he had returned to Mexico. He apparently did so a couple of times but
Juan returned to kil Elizabeth. We are expressing all this to you so you can see the wide divide
in value systems that would create a situation leading up to murder. it is my belief that people
committed to joining a society have more feeling for and stake in the outcome of their
behavior. Elizabeth had done so much good for this family you cannot imagine any of them
killing her.

We realize that every parent is proud of their children but in the case of Elizabeth we have
much to tell about. She was the type of citizen that America can be proud of. She was a school
teacher that had taught at Marietta Middle School for 5.5 years. She brought personal
experience and heart to classroom every day. The school is a mix of ethnic backgrounds and
very diverse family backgrounds. There were many single family homes and many issues that
plague our society and educational institutions today. Elizabeth was uniquely qualified to bring
tife and hope to so many of her students. She knew the Lord Jesus Christ as her personal savior
and had a relationship with Him shared by very few. As a result of this she was a world traveler,
going to Kenya, Jordan, Cambodia, and Thailand and over the United States. She brought these
personal experiences to life in her social studies’ classes. They loved her.

Elizabeth was very giving. She gave up her bed twice and slept on the floor for months because
she felt the people she gave the bed to needed it more than she did. Liz gave up her television
to a student going to college who was too poor to dream of having one while she went without
for more than a year. She gave away my clothes to the homeless and fed them in Atlanta’s
Woodruff Park with what little she had.
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During Elizabeth’s memorial service one of her former fellow students in the Master’s program
in Education at Georgia State University got up to say Elizabeth was his only white friend. Asi
listened | thought she truly had gotten the essence of iife. No color, no prejudice, no
discrimination defined a person for Elizabeth. Wouldn't it be a great place if we all felt that
way?

1 say all this to describe a citizen of the United States that we need more of and not less of. Her
death by someone who should have not been here in the first place is a tragedy for her family
and her country. Elizabeth was a much understated person. No one knew of all the generous
things she had accomplished as most of this was never known by anyone until after her death.
We would like to encourage you to do something positive in her memory to reform this broken
immigration system.

We need strong borders between the United States and Mexico. This revolving door has to
stop. We must stop letting who knows who walk into this great country with the purpose of
making money at any cost and not seeking to adopt our country as their own. They can either
make it rich with their contribution to society or they can rob it blind and steal away the ideals
of our citizens. If we don’t protect our country who will? Letting millions of illegal’s come and
go at will is not protecting our borders or our citizens. Elizabeth’s death proves that.

We need an immigration program that recognizes the need to welcome enough labor to meet
the needs of our economic system legally. Elements of our system feed off the illegal work
force that reduce wages and reduce the value of our fellow man. The ability to get work visas
in a controlled manner should be expanded to meet the labor demands of our economic
system. After we have a permitting system that lets us pursue enough labor E Verify should be
made stronger not weaker and we should prosecute those that violate the laws of the land.

We owe it to the immigrants who came here legally and waited their turn to not provide
blanket amnesty. We also cannot round up millions and bus them back across the border. The
issue is complex but we must face the complexity and think outside the box.

Elizabeth’s killer still roams loose in Mexico. What's sad is that three weeks after her murder
we knew who did it and where he was. It took a whole year in the Department of lustice to get
the extradition paperwork done to go get him and by that time he was fong gone. He still
roams free in Mexico with not much fear that he will ever get caught. Our agreements with
Mexico need to be simplified and improved so that this does not happen.
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Finally, we need compromise to get action. 1 am frankly exasperated at the lack of action in
Congress to get something done. We need compromise to accomplish what has to be done on
immigration. Don’t think for a minute that either party has a mandate from the citizens of this
country. We elected you collectively to do a job and we expect the debates to bring about
good ideas and good collective thinking not inaction. For the sake of Elizabeth’s memory stop
procrastinating and bring about real change. Good ideas come from outside the Beltway so get
the citizenry involved. You might be pleasantly surprised. Thank you very much,.

Jeff and Rebecca Bowie

Suwanee, GA 30024
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CiTY OF GARDEN CITY
POLICE DEPARTMENT

JAMES R, HAWKINS 620-276-1300
304 N. 97 STREET CHiEF OF POLICE FAX: 620-276-1313
GARDEN CiTY, KANSAS 67846 OR 620-276-1314

February 12, 2013

My name is James Hawkins and | have been the Chief of Police of Garden City, Kansas for
seventeen years. Garden City is a community in southwestern Kansas which is predominantly
populated by immigrants, of both lawful and unfawful status. Garden City is a community of
majority minority status.

The history of immigration to Garden City is one that starts in the early 1900s and since then
there has been a steady stream of immigrants: The agricuftural economy of the area relies very
heavily on immigrants and they are a very productive element of the community. They
contribute both socially and economically to the community.

| applaud the efforts of this committee to attempt to achieve a consensus on immigration that
will assist those already in the Unites States and provide guidance for future, legat immigration
while maintaining secure borders.

As a law enforcement officer with aimost thirty years of experience | have seen the value of
cooperation between law enforcement and the community it serves. Law enforcement cannot
operate effectively without the confidence and cooperation:of the community regardiess of
whether the residents are lawfully in the United States or'not. When things go awry in the
community, it is usually with the help of citizens that crimes are solved and ultimately
adjudicated. This community policing approach works very effectively.

The Garden City Police Department has worked diligently to treat all residents, whether citizens
or not, fairly and equitably and remain neutral regarding the immigration status of residents. The
Garden City Police Department, and I'm certain, aimost every other municipal law enforcement
agency, does not have the resources to enforce federal immigration laws and it would be
counter-productive to community policing efforts to do so.

Providing a legal status to undocumented immigrants aiready here would provide a means for
immigrants to lawfully obtain driver's licenses and insurance, and assist law enforcement in
identifying those who should not be here. Consequently it will assist those immigrants to
continue to stay involved and invest in the community in which they aiready live and work.

Thank you for thoughtful consideration.

James R. Hawkins
Chief of Palice
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Quotes for the Record
Law Enforcement Officials
Senate Judiciary Committee
“Comprehensive Immigration Reform”

February 13, 2013

"Now is the time to finally pass comprehensive immigration reform. We can keep our
borders secure, deal humanely and fairly with the millions of undocumented workers
already here, establish a guest worker program, and reform the system to attract the
best and the brightest who want to come to America. This has been our tradition and it
can be a vibrant part of our future.”

Grant Woods. (R-Ariz.)

Arizona Attorney General (1991-1999)

“What we have had here is a failure to communicate due in part to the uncharitable and
at times hate filled rhetoric of some in politics and the media that play on our worst of
emotions. Please move forward on reform and fix our system so that we can once again
act humanely and justly.”

Mark C. Curran, Jr., Sheriff, Lake County, Ill.

“Each day we delay the enactment of comprehensive immigration reform, is a day we
fail to bring an untold number of people residing in our communities into the fold as it
relates to our collective public safety efforts. But for their immigration status, these
individuals are otherwise law abiding and productive members of our society.
Unfortunately, the vitriolic rhetoric directed toward immigrants has created an
environment of fear and intimidation where all too often victims of crime and witnesses
to crime hesitate to assist law enforcement. Bringing legitimacy to this segment of
society will undoubtedly strengthen the ability of peace officers to bring criminals to
justice and justice to the victims of crime and their families.”

Art Acevedo, Chief of Police, Austin, Tex.
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"As a sheriff along the Texas-Mexico border, my role is to ensure the safety and well-
being of our citizens and all those who enter our country,” said Webb County Sheriff
Martin Cuellar. "But in doing so, and while protecting them, we must also keep our
human hat on and keep in mind that it is not healthy to separate families. This is why a
well thought of pathway to citizenship is very important.”

"It is my honor to serve you as your Sheriff."

Martin Cuellar, Sheriff, Webb County, Tex.

"Law enforcement knows firsthand the need for immigration reform. Police officers and
sheriff's deputies who work the streets need clear direction and the current law just
doesn't provide that. A new law with clear policy objectives and broad bipartisan
consensus will allow local law enforcement to focus on criminal conduct and not on
immigration status. For the sake of public safety, we have to move beyond the status
quo."

William D. Gore, Sheriff, San Diego County, Cal.
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Immigration Equality is a national organization that works to end discrimination in U.S.
immigration law, to reduce the negative impact of that law on the lives of lesbian, gay, bisexual,
transgender (“LGBT") and HIV-positive people, and to help obtain asylum for those persecuted
in their home country based on their sexual orientation, transgender identity or HIV-status.
Immigration Equality was founded in 1994 as the Lesbian and Gay Immigration Rights Task
Force. Since then we have grown to be a fully staffed organization with offices in New York
and Washington, D.C. We are the only national organization dedicated exclusively to
immigration issues for the LGBT and HIV-positive communities. More than 38,000 activists,
attorneys, faith leaders, and other constituents subscribe to Immigration Equality’s emails and
action alerts, and our website has over 380,000 unique visitors per year. The legal staff fields
over 3,700 inquiries a year from individuals throughout the entire U.S. and abroad via telephone,
email and in-person consultations.

We applaud the Senate Judiciary Committee for convening this hearing today and hope that
Comprehensive Immigration Reform (“CIR™) will be given the serious consideration that it
deserves. CIR is of vital importance to the LGBT community. LGBT immigrants are part of
many immigrant sub-communities, from brilliant entrepreneurs, to loving spouses, to youth who
have seen themselves as Americans their whole lives, to asylum seekers fleeing desperate
situations to stay alive, to undocumented individuals who came to the U.S. for a better life and
are now living in the shadows with no means to legalize their status. Immigration Equality
recognizes the need for truly Comprehensive Immigration Reform which addresses the myriad
needs of the immigrant community and the parallel needs of the LGBT immigrant community.

CIR Must Include the Uniting American Families Act

Although Immigration Equality works on many issues affecting the LGBT immigrant
community, no issue is more central to our mission than ending the discrimination that gay and
lesbian binational couples face. Because there is no recognition of the central relationship in the
lives of LGBT Americans, they are faced with a heart-rending choice that no one should have to
make: separation from the person they love or exile from their own country. Inclusion of the
Uniting American Families Act (“UAFA”) within CIR would provide a pathway to legalization
to LGBT families.

Family unification is central to American immigration policy because Congress has recognized
that the fundamental fabric of our society is family. Family-based immigration accounts for
roughly 65% of all legal immigration to the United States.” Family ties transcend borders, and in
recognition of this core value, the American immigration system gives special preference for the
spouses of American citizens to obtain lawful permanent resident status without any limit on the
number of visas available annually. Lesbian and gay citizens are completely excluded from this
benefit.

An analysis of data from the 2000 Decennial Ccnsus estimated that approximately 36,000 same-
sex binational couples live in the United States.™ This number is miniscule compared to overall
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immigration levels: in 2011, a total of 1,062,040 individuals obtained lawful permanent resident
status in the United States." Thus, if every permanent partner currently in the U.S. were granted
lawful permanent residence in the U.S., these applications would account for .03% of all grants
of lawful permanent residence.

The couples reported in the census are, on average, in their late 30s, with around one-third of the
individuals holding college degrees." The average income level is $40,359 for male couples and
just over $28,000 for females. Each of these statistics represents a real family, with real fears
and real dreams, the most fundamental of which is to remain together.

One of the striking features of the statistical analysis performed of the 2000 census is how many
same-sex binational couples are raising children together. Almost 16,000 of the couples counted
in the census — 46% of all same-sex binational couples — report children in the household."”
Among female couples, the figure is even more striking, 58% of female binational households
include children. The vast majority of children in these households are U.S. citizens.” Behind
each of these statistics is a real family, with real children who have grown up knowing two
loving parents. In each of these households, there is daily uncertainty about whether the family
can remain together, or whether they will have to move abroad to new schools, new friends, and
even a new language.

Every day Immigration Equality hears from lesbian and gay couples who tell us painful tales of
trying to maintain their families despite almost impossible odds. For example:

Adi Lavy and Tzila Levy are a loving, married couple, living in Brooklyn, New York. Adiis a U.S.
citizen and Tzila a citizen of israel. The couple met in 2010 and recently married in Brooklyn,
New York. Adi has suffered from chronic kidney disease since the age of seventeen. Tzila is Adi’s
primary source of care and emotional support, and she entered the U.S. on a visitor’s visa in
order to care for her wife while Adi receives life-saving treatment from a respected expert in her
iliness. Because their marriage is unrecognized by the federal government, no other visa was
available to Tzila.

Adi’s health has continued to deteriorate and she has been placed on the kidney transplant list.
Tzila extended her visitor visa to remain at Adi’s side, but as the end of Tzila’s authorized stay
approached, Adi and Tzila were left withaut a permanent solution for their family. in November
2012, the couple submitted a spousal petition for a green card. In January 2013, the family’s
request was denied because Adi and Tzila’s family ties are not recognized under U.S. immigration
law. Adi fears that she and her wife could be torn apart. She fears being left alone to face her
chronic heaith issues without her primary caregiver and emotional support. Without a lasting
immigration solution, this family will continue to face a iife filled with uncertainty and fear.

The lack of recognition of same-sex relationships affects not only the individual family, but the
larger community as well. In many instances, large companies are unable to retain talented
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workers who are forced to leave the United States to maintain their relationships. That is why a
growing number of businesses have endorsed the Uniting American Families Act. On January 1,
2013, a diverse group of businesses signed onto a letter to the House and Senate supporting
passage of UAFA or CIR that includes UAFA stating:

“We have each worked to help American employees whose families are split apart
because they cannot sponsor their committed, permanent partners for immigration
benefits. We have lost productivity when those families are separated; we have bome the
costs of transferring and retraining talented employees so they may live abroad with their
loved ones; and we have missed opportunities to bring the best and the brightest to the
United States when their sexual orientation means they cannot bring their family with
them.”™"

The coalition includes over 30 businesses, such as American Airlines, Dow Chemicals, Intel,
Nike, and Goldman Sachs. To these companies it is clear that respecting relationships across
international boundaries is not only the right thing to do, it also makes economic sense and helps
to recruit and retain the most talented employees in their companies. There are currently at least
two dozen countries that allow their citizens to sponsor long-term, same-sex partners for
immigration benefits.™

No Comprehensive Immigration Reform can be truly comprehensive if it leaves out thousands of
LGBT families. We urge the Senate to include UAFA language in any CIR bill.

CIR Must Include the DREAM Act

There is a broad consensus that CIR must include a swift pathway to legalization for
undocumented young people who were brought to the United States as children, attended school
here or joined the military, and see themselves as Americans in every way other than their legal
documents. LGBT activists have been at the forefront of the brave young people who have been
fighting tirelessly for passage of the DREAM Act.® Unlike their heterosexual counterparts,
lesbian and gay young people have grown up knowing that, under current law, they do not have
the ability to marry an American citizen and legalize their status through that relationship.
Moreover, many LGBT DREAM activists have described the dual painful experiences of
“coming out” twice — once as LGBT and then again as undocumented — to loved ones,
employers, friends and educators. Pulitzer Prize winning journalist Jose Antonio Vargas broke
new ground by coming out to the world as undocumented and gay in the New York Times
Magazine.¥ LGBT undocumented youth face discrimination at every turn and have fought hard
to ensure that CIR is inclusive of their multiple identities.™” In short, the DREAM Act is critical
to the LGBT community and CIR would not be truly comprehensive without providing a fair and
fast pathway to legalization for those who qualify for the DREAM Act.

CIR Must Provide a Definite and Reasonable Pathway to Citizenship for the
Undocumented

There are currently an estimated 11 million undocumented immigrants living in the United
States. Like all Americans and aspiring Americans, they want nothing more than to regularize
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their status so that they can feel secure that they will not be separated from their families and can
work and travel lawfully. Conservative estimates state that 3.8% of the United States population
identifies as lesbian, gay or bisexual. ™ Applying this percentage to the estimated 11 million
undocumented immigrants in the United States means that there are approximately 418,000
undocumented lesbian, gay and bisexual immigrants. It is essential to this part of the LGBT
community that CIR include a clear pathway to citizenship. There should be a roadmap to
legalization put in place immediately by CIR and not be contingent on any “trigger” enforcement
events whose contested parameters could delay implementation indefinitely.

CIR Must Increase the Numbers of Family Visas Available

One of the many failings of the current immigration system is the absurdly long wait to sponsor
some family members under the current family preference system. Some of those waiting in the
backlogs are LGBT individuals, waiting for a parent or sibling’s petition to become current.®"
Those parents and siblings are also the grandparents, aunts, and uncles of many LGBT young
people. For LGBT youth — many of whom are vulnerable to bullying in their schools — the
support of extended family is crucial. The impact of decade-long waiting periods can have a
cascading effect on families, and change is needed. LGBT immigrants are rightly and proudly
included in the Reuniting Families Act, to be introduced by Congressman Mike Honda this
month. That bill makes sensible, necessary changes to the family visa system: changes that must
be incorporated in CIR.

CIR Must Repeal the One Year Filing Deadline for Asylum Seekers

Each year Immigration Equality represents more than 400 LGBT asylum seekers through direct
representation and partnerships with pro bono attorneys. These brave individuals literally leave
everything behind to seek freedom from persecution, violence, and abuse simply because of who
they are and whom they love. Since the 1996 enactment of the Illegal Immigration Reform and
Immigrant Responsibility Act, asylum seekers have been required to submit their application
within one year of arriving in the United States. There are only two narrow exceptions to this
rule: “changed circumstances” and “extraordinary circumstances,” and lack of knowledge of the
one year filing deadline or of asylum itself is not considered a valid exception. While many
political dissidents are aware that if they reach the United States they can seek political asylum,
there is no way for most LGBT people to know that asylum is potentially available to them based
on their sexual orientation or gender identity.” The primary reason that Immigration Equality’s
attorneys decline otherwise meritorious cases for legal representation is that the asylum seeker
has missed the one year filing deadline.

For those in removal proceedings who have no viable exception to the one year deadline, it may
be possible to obtain withholding of removal and thus avoid removal to a country in which they
fear persecution. But the standard for withholding is much higher than for asylum with an
applicant required to prove that it is “more likely than not” that she will be persecuted rather than
demonstrating a “well-founded fear” of future persecution. Thus individuals who miss the
deadline yet cannot meet the higher standard for withholding can be removed even if they have
clearly met the threshold of “well-founded fear” of persecution required under asylum law.
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Moreover, an individual who is granted withholding remains in a permanent limbo status, with a
final order of removal entered against him. An individual with withholding status can never
travel outside the U.S., can never apply for lawful permanent residence or citizenship, must
renew his Employment Authorization Document annually, and can be required to have regular
check-ins with a deportation officer forever. Thus an individual who missed the one year filing
deadline can never fully integrate into American society.

The one year filing deadline was initially enacted to prevent individuals who do not have
legitimate asylum claims from filing for asylum solely to obtain work authorization. Since the
enactment of the deadline, other changes to the asylum law — including a waiting period to obtain
employment authorization, mandating that cases be resolved faster, and the imposition of strict
penalties for filing a frivolous application — have caused a marked decrease in the number of
asylum applications.™ Thus there is no legitimate reason to continue to deny applicants with
valid claims based on an artificial application deadline.

We therefore urge the Senate to repeal the one year filing deadline as an important part of CIR.
We recommend that CIR include the Refugee Protection Act.

CIR Must Reduce Mandatory Detention and Provide Greater Protections to Vulnerable
Detainees

LGBT individuals are among the most vulnerable people held in immigration detention,™"

Every week, Immigration Equality hears from LGBT individuals who are subjected to verbal and
physical abuse while detained. For transgender, as well as lesbian, gay, and bisexual asylum
seekers who have suffered trauma in their home country, being housed in prison-like conditions
while awaiting an immigration hearing is terrifying. We frequently hear from transgender
detainees who are placed in administrative segregation — solitary confinement — purportedly to
protect them from potential abusers. There, transgender detainees are isolated from all other
detainees, denied access to vital programs, and often denied reasonable access to counsel. If
transgender individuals must be detained, they must be detained safely, in housing that protects
them from harm without blaming the victim for abuse.

Current record levels of immigration detention are linked to funding by Congress for specific
numbers of detention beds as well as mandatory detention rules that can prevent individuals with
minor crimes from being considered for bond or alternatives to detention. The current detention
system unnecessarily costs U.S. taxpayers billions of dollars a year and treats violators of civil
immigration laws as if they were criminals, yet with no right to counsel. For LGBT detainees
and others, CIR must change the inhumane and wasteful immigration detention system.

Any E-Verify Program or Biometric Identification Card that CIR Implements Must not
Discriminate against Transgender Individuals

If CIR requires employers to check employment eligibility through an E-verify system and/or if
CIR implements social security cards or other national identification cards with biometric
information, these measures should include only that personal information which is truly
essential to employment verification. These measures should not make use of unnecessary
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personal information that invades the privacy of and could cause real harm to individuals. To cite
just one example, for an estimated 700,000 to 1 million transgender people — Americans and
newcomers alike — a system that flags gender discrepancies as suspicious will result in job loss
and may threaten personal safety. Other personal data, such as a worker’s former name, could
also “out” individuals as transgender and make them vulnerable to discrimination which remains
pervasive today. The Social Security Administration does not require the use of gender for
employment verification, and the agency itself recommends that employers not submit gender
markers for employees. We therefore believe that these systems should not include unnecessary
personal information, such as gender markers, and should include strong privacy protections for
all workers.

CIR Must Provide Protections for Immigrants Living with HIV

The current frameworks for CIR state that individuals with provisional legal status, that is those
who are in the process of legalizing their status, will not be eligible for certain federal benefits,
including certain aspects of the Affordable Care Act. For many individuals living with HIV,
ranging from U.S. citizens to undocumented immigrants, receiving ongoing medical care,
particularly primary care and preventative care, are crucial to maintaining their health and
productivity. Access to regular medical care makes it more likely that HIV will be detected
early and that the effects of the virus can be minimized. Moreover, access to health care not only
benefits individuals, but also benefits entire communities by reducing HIV transmission. It is
crucial that CIR increase access to health care for people living with HIV rather than decreasing
it.
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Conclusion

We applaud the Senate for convening this hearing and for considering needed immigration
reforms. Too many individuals in the United States — lesbian, gay, bisexual, transgender, and
straight — cannot fully access the American dream because of our antiquated immigration system.
For LGBT families with young children, undocumented youth, and asylum seekers, it is time to
pass rational, humane, comprehensive immigration reform that fully respects the unique needs
and contributions of LGBT immigrants.

{ UAFA would add “permanent partner” as a category of “immediate relative” to the INA. “Permanent partner” is
defined as any person 18 or older who is:

1. Inacommitted, intimate relationship with an adult U.S. citizen or legal permanent resident 18 years or
older in which both parties intend a lifelong commitment;

. Financially interdependent with that other person;

. Not married to, or in a permanent partnership with, anyone other than that other person;

. Unable to contract with that person a marriage cognizable under the Immigration and Nationality Act; and

. Not a first, second, or third degree blood relation of that other individual.

o N

As with current marriage-based petitions, permanent partners would be required to prove the bona fides of their
relationships and would be subject to strict criminal sanctions and fines for committing fraud.

“In 2011 family-based immigration accounted for 688,089 grants of lawful permanent resident status, Department
of Homeland Security, Annual Flow Report, April 2012, Table 2, at 3available at
hitp://www.dhs.gov/xlibrary/assets/statistics/publications/Ipr_fr_2011.pdf

i Family, Unvalued: Discrimination, Denial, and the Fate of Binational Same-Sex Couples Under U.S. Law, joint
report by Human Rights Watch and Iinmigration Equality, 2006, at 17, 3 available at

hitp://www hrw.org/en/reports/2006/05/01/family-unvalued .

¥ Department of Homeland Security, Annual Flow Report, March 2009, available at
hitp://www.dhs.gov/xlibrary/assets/statistics/publications/Ipr_fr_2008.pdf .

¥ Family, Unvalued, at 176.
wi Id

¥it 14 In female binational households, 87% of the children were U.S, citizens; in male households, 83% were U.S.
citizens

Vit Available at ht

 These countries include Australia, Belgium, Brazil, Canada, Denmark, Finland, France, Germany, Iceland,
Israel, the Netherlands, New Zealand, Norway, Portugal, South Africa, Spain, Sweden Switzerland, and the
United Kingdom. See Family, Unvalued.

+//immigrationequalitvactionfund.org/images/BusinessCoalition_signonletter pdf .

* The Development, Relief, and Education for Alien Minors or “DREAM Act,” provides a pathway to lawful
permanent residence to undocumented young people who were brought to the United States as minors. The 2009
Senate version of the bill requires applicants to: Have proof of having arrived in the United States before age 16;
Have proof of residence in the United States for at least five consecutive years since their date of arrival; If male,
have registered with the Selective Service; Be between the ages of 12 and 35 at the time of bill enactment; Have
graduated from an American high school, obtained a GED, or been admitted to an institution of higher education;
Be of good moral character.
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* Jose, Antonio Vargas, "My Life as an Undocumented Immigrant® New York Times June 22, 2011,
http://www.nvtimes.com/201 1/06/26/magazine/my-life-as-an-undocumented-

immigranthtmi? r=4&ref=magazine&pagewanted=all&

i See, for example, Jorge Gutierrez, “I1 Am Undocuqueer: New Strategies for Alliance Building for the LGBTQ
and Immigrant Rights Movements,” http://www huffingtonpost.comvjorge-gutierrez/i-am-
undocuqueer b_2521339.btml .

“H See “LGBT Identity: A Demographer’s Perspective,” by Gary J. Gates, June 2012, available at
http://williamsinstitute.law.ucla.edu/research/census-lgbt-demographics-studies/Igbt-identity-a-demographers-
perspective/

X Department of State Visa Bulletin, available at http://www.travel.state.gov/visa/bulletin/bulletin_S856.html .

* See, “The Gay Bar: The Effect of the One-Year Filing Deadline on Lesbian, Gay, Bisexual, Transgender, and
HiV-Positive Foreign Nationals Seeking Asylum or Withholding of Removal” by Victoria Neilson & Aaron
Morris, 8 New York City Law Review 233 (Summer 2005), discussing the disproportionate impact of the one year
filing deadline on LGBT applicants.

' The number of asylum applications filed with the Department of Homeland Security, that is affirmative
applications, dropped from 64,644 in 2002 to 24,988 in 2011. See United States Government Accountability
Office, U.S. Asylum System, September 2008, at 58 available at http://www.gao.gov/new.items/d08940.pdf and
DHS Annual Flow Report: Refugees and Asylees 2011, May 2012 available at

http://www.dhs. gov/xlibrary/assets/statistics/publications/ois_rfa fr 2011.pdf.

=4 See, National Immigrant Justice Center, “Stop Abuse of Detained LGBT Immigrants,”
http://www.immigrantjustice.org/stop-abuse-detained-igbt-immigrants
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Introduction

Human Rights First is an independent advocacy and action organization that challenges America
to live up to its ideals. We are a non-profit, nonpartisan international human rights organization
based in New York and Washington D.C. To maintain our independence, we accept no
government funding. For over 30 years, we’ve built bipartisan coalitions and teamed up with
frontline activists and lawyers to tackle issues that demand American leadership, including the
protection of the rights of refugees. Human Rights First oversees one of the largest pro bono
legal representation programs for refugees in the country, working in partnership with volunteer
attorneys at U.S. law firms. Through that program, we see day in and day out the ways in which
current U.S. immigration laws and policies are denying or delaying protection to refugees who
seek this country’s protection from political, religious and other persecution.

Today’s hearing is entitled “Comprehensive Immigration Reform.” In this statement, I will
explain the impact of our nation’s current immigration laws on asylum seekers and refugees, and
provide recommendations on how to repair the U.S. asylum system, based on the research of
Human Rights First and our experience representing refugees in the U.S. asylum system.

U.S. Protection of Asylum Seekers: A Core American Value and Commitment

The United States has a long history of providing refuge to victims of religious, political, ethnic
and other forms of persecution. This tradition reflects a core component of this country’s identity
as a nation committed to freedom and respect for human dignity. Over thirty years ago, when
Congress—with strong bipartisan support—passed the Refugee Act of 1980, the United States
enshrined into domestic law its commitment to protect the persecuted, creating the legal status of
asylum and a formal framework for resettling refugees from around the world. The United States
is the world leader in resettling refugees, working in partnership with faith groups, civil society,
and communities across the country.

U.S. leadership in the protection of refugees is also about how this country treats refugees who
seek asylum here in the United States, and about whether this country’s policies and programs —
including its approach to immigration law enforcement — live up to the same standards we call on
the rest of the world to respect. In the wake of World War 11, the United States played a leading
role in drafting the 1951 Convention Relating to the Status of Refugees and committed to
comply with its core provisions by signing on to the Convention’s Protocol.

How the U.S. Commitment to Asylum Seekers Has Faltered

The United States has faltered on its commitment to those who seek protection—imposing a
flawed one-year filing deadline and other barriers that prevent refugees from receiving asylum;
interdicting asylum seekers and migrants at sea without adequate protection safeguards;
detaining asylum seekers in jails and jail-like facilities without prompt court review of detention;
mislabeling victims of armed groups as supporters of “terrorism”; and leaving many refugees
separated from their families for years and struggling to feed, house, and support themselves due
to extensive delays in the underfunded and overstretched immigration court system.
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These deficiencies not only have domestic consequences, but they also lower the global standard.
As the Council of Foreign Relations’ Independent Task Force on U.S. Immigration Policy—co-
chaired by former White House chief of staff Thomas “Mack” McLarty and former Florida
governor Jeb Bush—pointed out, the U.S. commitment to protect refugees from persecution *is
enshrined in international treaties and domestic U.S. laws that set the standard for the rest of the
world; when American standards erode, refugees face greater risks everywhere.”'

How to Repair the U.S. Asylum System in Immigration Reform Legislation2

A range of barriers in current immigration law limits access to asylum or other protection for
many refugees and other vulnerable persons. Immigration reform initiatives should honor our
history as a nation of immigrants and a global leader in the protection of refugees. We welcome
the call by leaders on both sides of the aisle to prioritize immigration reform, fix existing visa
programs, and provide a pathway to citizenship. As these proposals take shape over the coming
months, Congress and the president should commit to measures that will strengthen basic due
process, fix the nation’s flawed approach to immigration detention, and eliminate barriers to
asylum that are inconsistent with America’s commitment to protecting refugees. In letters sent to
the Administration and Congress on February 8, 2013, 162 national refugee protection
organizations, faith based groups, state and local organizations, and legal experts on the U.S.
asylum system supported these principles.’

1. Eliminate the unfair and wasteful asylum filing deadline from immigration law

Through pro bono legal representation and research, Human Rights First has documented that
many bona fide refugees are unable to file for asylum within one year of arrival, due to
challenges such as trauma, inability to speak English, and lack of knowledge about the U.S.
asylum system. Many refugees have been barred from asylum in this country due to the filing
deadline. This technicality diverts limited governmental resources that could be more efficiently
spent addressing the merits of cases.

Specifically, Human Rights First’s 2010 report, The Asylum Filing Deadline: Denying
Protection to the Persecuted and Undermining Governmental Efficiency, found that the filing
deadline has not only barred refugees who face religious, political, and other forms of
persecution from receiving asylum in the United States, but has also delayed the resolution of
asylum cases and led thousands of cases that could have been resolved at the asylum office level

} Council on Foreign Relations, Independent Task Force Report No. 63, U.S. Immigration Policy, p. 31 available at

https/fwww.cfr.org/immigration/usimmigration-policy/p20030.
% For a full set of recommendations, see Human Rights First’s 2012 Blueprints, How fo Repair the U.S. Asylum and

Resettlement Systems, at http://www humanrightsfirst.org/wp-

content/uploads/pdf/blueprints20 1 2/HRF_Asylum_blueprint.pdf, and How to Repair the U.S. Immigration Detention

System, at

htrn //www humanrights Grst.org/wpcontent/uploads/pdf/blueprints20 12/HRF_Immigration_Detention_blueprint.pdf
* Human Rights First, 162 Sign Immigration Reform Letter Urging Congress, Administration to Protect Those

Fleeing Persecution, at http://www humanrightsfirst.org/2013/02/08/162-sign-immigration-reform-letter-urging-

administration-congress-to-protect-those-fleeing-persecution. (Letters with signatories at
http://www. humannghtsﬁrst org/wp-cont ent/upkyads/AWG(‘IRSmnOnLetter Administration.pdf and
http: htsfirs t/ .pdf).
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to be shifted to the increasingly backlogged and delayed immigration court system. An
independent academic analysis of DHS data concluded that, between 1998 and 2009, if not for
the filing deadline, more than 15,000 asylum applications—representing more than 21,000
refugees—would have been granted asylum by DHS without the need for further litigation in the
immigration courts.*

For example, as detailed in Human Rights First’s report:®

. An Eritrean woman, who was tortured and sexually assauited due to her Christian
religion, was denied asylum in the United States based on the filing deadline even though an
immigration judge found her testimony credible and compelling.

. A student who was jailed by the Burmese military regime for his pro-democracy
activities was denied asylum by the United States based on the filing deadline despite his
isolation in the U.S. and lack of English.

. A Chinese woman who feared persecution and torture in China for her assistance to
North Korean refugees was determined by the immigration judge to face a clear probability of
torture but was denied asylum based on the filing deadline and ordered removed by the U.S.
Board of Immigration Appeals.

. A man from Togo who was tortured because of his pro-democracy activities had his
asylum request rejected based on the filing deadline, and the request was only granted - three
years after his initial filing - after subsequent immigration court litigation.

. A Congolese nurse who was persecuted and tortured due to her human rights advocacy
and her Catholic faith was denied asylum based on the filing deadline even though the
immigration court found her to be a credible refugee who faced a clear probability of
persecution.

. A teenager who was battered, kidnapped, and raped in Albania while plans were made to
traffic her into prostitution was denied asylum after her application was ruled untimely.

The exceptions to the filing deadline — for changed or extraordinary circumstances — have not
prevented genuine refugees from being denied asylum in the United States. Indeed, as detailed
in Human Rights First’s report on the filing deadline, many refugees with well-founded fears of
persecution have been denied asylum by U.S. adjudicators despite the fact that there are
exceptions to the filing deadline. The lack of federal court review on the issue in most circuits
also means that refugees in many parts of the country cannot get mistaken filing deadline denials
corrected by the federal courts.

! See Human Rights First, The Asylum Filing Deadline: Denying Protection to the Persecuted and Undermining
Governmental Efficiency (New York: 2010), at hitp://www.humanrightsfirst.org/wp-content/uploads/pdf/afd.pdf, P.
Schrag, A. Schaenholtz, J. Ramji-Nogales, and J.P. Dombach, “Rejecting Refugees: Homeland Security’s
Administration of the One-Year Bar to Asylum,” William and Mary Law Review, (2010), at

hitp:/fwmlawreview.ore/files/Schrag.pdf.
* Ibid.
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While proponents of the filing deadline were, at the time it was created, concerned about the
abuse of the asylum system by individuals filing fraudulent claims, this procedural impediment
has actually prevented refugees with credible non-fraudulent asylum cases from receiving
asylum in the United States. Moreover, as detailed in the report, U.S. immigration authorities
implemented a series of major reforms to the asylum system beginning in 1995. These reforms
targeted incentives for filing fraudulent applications, increased staffing at the asylum office, and
improved the pace of adjudications so that individuals who did not have credible cases were put
into the deportation process much more quickly. In the intervening years, additional controls to
counter abuse have also been added to the system. As detailed in the Human Rights First report,
there are numerous mechanisms in place that are actually designed to combat abuse and fraud.®

In addition, the filing deadline wastes government resources in the immigration courts and at the
Board of Immigration Appeals . When a case is rejected by the asylum office based on the filing
deadline, it is referred into the removal process and placed into immigration court removal
proceedings. The court process — which is an adversarial process - involves a significantly
greater use of government resources. Since the filing deadline went into effect, over 53,400
asylum seekers have had their requests for asylum rejected by the asylum office based on the
deadline and not on the merits of their cases.” As a result, thousands of asylum cases have been
put into the overloaded immigration court system. Some (though not all} of those cases could
have been — and would have been — resolved at the asylum office level through a grant of asylum
if the filing deadline did not exist, thus saving a tremendous amount of government resources.

In 2011, DHS confirmed that it concluded that the one-year asylum filing deadline should be
eliminated, confirming that it expends resources without helping uncover or deter fraud.® In
connection with the 60th anniversary of 1951 Refugee Convention, the Administration pledged
to work with Congress to eliminate the deadline.’

Recommendations

e Eliminate the asylum filing deadline contained in INA §208(a)(2)(B); and

e  Address the plight of refugees who have been denied asylum due to the deadline by
adding a provision in the INA to permit refugees who were granted withholding of
removal, but not asylum, due to the filing deadline to adjust their status to lawful
permanent resident and petition to bring their spouses and children to safety.

61t
Ibid., pp. 26 - 27,

7 Filing deadline data provided to NGOs, including Human Rights First, by the USCIS Asylum Division on Dec. 16,

2009.

# UNHCR Washington Office, Reaffirming Protection, October 2011, Summary Report, p. 18, at

http://www.unhcrwashington.org/atf/cf/%7BC07EDASEACT71-4340-8570-194D98BDC 139%7D/reoreetown.pdf

“US. Department of State, PRM, Fact Sheet: U.S. Commemorations Pledges, 7 December 2011, available at

http://www.state. gov/i/pry/releases/factsheets/201 1/181020.hum.
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2. Reduce unnecessary immigration detention costs and implement lasting reforms

DHS and ICE detain up to 33,400 immigrants and asylum seekers each day—an all-time high of
over 429,247 in fiscal year 2012 alone. At an average price of $164 per person, per day, the U.S.
immigration detention system costs taxpayers $2 billion annually, despite the availability of less
costly, less restrictive, and highly successful alternative to detention programs.’® Alternatives to
detention—which can include a range of monitoring mechanisms, case-management, and in
some cases electronic monitoring—can save more than $150 per day per immigration detainee—
millions annually.” As the Council on Foreign Relation’s Independent Task Force on U.S.
Immigration Policy noted, alternatives to detention can “ensure that the vast majority of those
facing deportation comply with the law, and at much lower costs.”” A January 2012 Heritage
Foundation report also recognized the cost-effectiveness of alternatives to detention.”

While ICE has expanded alternatives to detention, it has not used these cost-effective alternatives
to reduce unnecessary detention and detention costs—<iting to language in DHS appropriations
legislation that ICE has viewed as mandating that it maintain and fill a specific number of
detention beds (33,400 for fiscal year 2012). This type of “mandate” does not exist in other law
enforcement contexts and prevents the agency from saving taxpayer dollars by using more
appropriate alternatives when detention is not necessary.

Under current U.S. policies, many asylum seekers and immigrants do not have access to prompt
court review of their immigration detention, contrary to U.S. commitments to human rights,
refugee protection, and basic fairness. For example, the initial decision to detain an asylum
seeker or other “arriving alien” at a U.S. airport or border is “mandatory” under the expedited
removal provisions of the 1996 immigration law. The decision to release an asylum seeker on
parole—or to continue his or her detention for longer—is entrusted to local officials with ICE,
which is the detaining authority, rather than to an independent authority or at least an
immigration court. Several other categories of immigrants—including lawful permanent
residents convicted of a broad range of crimes, including simple drug possession and certain
misdemeanors, as well as more serious crimes, and who have already completed their
sentences—are also subjected to “mandatory” detention, and deprived of access to immigration
court custody hcarings.”

ICE detains immigrants in approximately 250 jails and jail-like facilities nationwide. In these
facilities, they wear prison uniforms and are typically locked in one large room for up to 23
hours a day, they have limited or essentially no outdoor access, and they visit with family
through a Plexiglas barrier. USCIRF concluded that these kinds of facilities “are structured and
operated much like standardized correctional facilities” and are inappropriate for asylum

1 National Immigration Forum, “Math of Immigration Detention” (August 2012) available at
{nm://www‘immigrationforum.org/images/uploads/MathoﬂmmigrationDetemionApdf.

T

Ibid.

"> Council on Foreign Relations, supra note 1, p. 29.

© Heritage Web Memo 3455, Administrative Reforms Insufficient to Address Flawed White House Immigration
and Border Security Policies, by Matt A. Mayer, Jan. 10, 2012, at
http://www.heritage.org/research/reports/2012/01/administrative-reforms-in-immigration-and-border-security-
policies.
*See INA § 236(c); 8 CFR § 208.30, 212.5, 235.3, and 1003.19.
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seekers.”® A 2009 DHS-ICE report confirmed that “all but a few of the facilities that ICE uses to
detain aliens were built as jails and prisons.”*®

In 2009, DHS and ICE committed to shift the immigration detention system away from its
longtime reliance on jails and jail-like facilities to facilities with conditions more appropriate for
civil immigration law detainees.” Since then, ICE has opened two facilities with less-penal
conditions and made progress on some other aspects of detention reform. ICE continues,
however, to hold the overwhelming majority of its daily detention population in jails and jail-like
facilities, with a full 50 percent held in actual jails.

The UNHCR, in its 2012 guidelines on detention, as well as other international human rights
authorities, have confirmed that asylum seekers and other immigration detainees should not be
detained in facilities that are essentially penal facilities, nor should they be made to wear prison
uniforms but should instead be permitted to wear their own civilian clothing.”* As documented in
Human Rights First’s 2011 report Jails and Jumpsuits: Transforming the U.S. Detention System—
—A Two-Year Review, and discussed during Human Rights First’s 2012 Detention Dialogues,
many criminal correctional facilities actually offer less restrictive conditions than those typically
found in immigration detention facilities, and corrections experts have confirmed that a
normalized environment helps to ensure the safety and security of any detention facility. The
American Bar Association, at its annual meeting in August 2012, adopted civil immigration
detention standards that outline the conditions that should be required in connection with
detention of civil immigration detainees.'®

Recommendations

¢ Direct DHS to use alternatives in place of more costly detention when it is not necessary,
resorting to detention only when threat to public safety or risk of flight cannot be
addressed through less restrictive measures;

o Direct DOJ and DHS to revise regulatory language to provide immigration court custody
hearings for “arriving aliens,” and amend INA §235 and §236 to provide that all

'3 USCIRF, Asylum Seekers in Expedited Removal Volume II, p. 189, at
hitpi//www.uscirf. gov/images/stories/pdffasylum_seckers/ERS_RptVolll.pdf: USCIRF, Expedited Removal Study
Report Card (2007), p. 5.

' Dr. Dora Schriro, Immigration Detention Overview and Recommendations (Washington, DC: Immigration and
Customs Enforcement, 2009), p. 21, available at http://www.ice. gov/doclib/about/offices/odpp/pdfiice-detention-
pt.pdf.

" Human Rights First, Jails and Jumpsuits: Transforming the U.S. Immigration Detention System — A Two-Year
Review (New York: Human Rights First, 201 1), pp. 4-6, at http://www.humanrightsfirst.org/wp-
content/uploads/pd/HRF-Jails-and-Jumpsuits-report.pdf, citing ICE, “Fact Sheet: 2009 Immigration Detention
Reforms,” at http:/www.ice. gov/news/library/factsheets/reform-

2009reform.htm; ICE Strategic Plan FY 2010-2014 (Washington, DC: ICE, 2010}, p. 6;

ICE, “Fact Sheet: ICE Detention Reform Prmcnples and Next Steps,” news release, October 6, 2009, at

N i i fact_sheet.pdf; DHS press conference, October 6,

2009, video recordmg, http: //www c-spanvideo.org/program/289313-1; and 2009 DHS/ICE Report, pp. 2-3.

'® UNHCR, Detention Guidelines: guidelines on the applicable criteria and standards relating to the detention of
asylum -seekers and alternatives to detention (2012) at http://www.unher.org/505b10ee9 htnl.

° See ABA Civil Immigration Detention Standards at

http://www.americanbar.org/content/dam/aba/administrative/immigration/abaimmdetstds.authcheckdam.pdf.
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detention decisions be made on an individual basis, reviewable by an immigration court;
and

* Require DHS to implement standards and conditions in line with the American Bar
Association’s proposed civil immigration detention standards.

3. Require and support a fair and efficient adjudication process

U.S. immigration courts are over-stretched and underfunded, leading many cases to be delayed
for two years or more and prolonging the separation of many refugee families. 84 percent of
detained immigrants — including many asylum seekers — have no legal counsel, left to navigate
complex removal proceedings unrepresented. The DOJ Executive Office for Immigration
Review (EOIR) has explained that “[n]on-represented cases are more difficult to conduct. They
require far more effort on the part of the judge.” Another obstacle that exacerbates the difficulty
of securing legal representation for immigration detainees is the remote location of many
detention facilities. USCIRF has found that many of the facilities used to detain asylum seekers
are “located in rural parts of the United States, where few lawyers visit and even fewer maintain
a practice.” The Commission concluded that “[t]he practical effect of detention in remote
locations...s to restrict asylum seekers’ legally authorized right to counsel.””

The immigration court system within EOIR is in a state of crisis and is not adequately serving
the interests of the U.S. government or the applicants appearing before it. While resources for
immigration enforcement have increased steeply or remained high in recent years, the resources
for the immigration court system have lagged far behind. The immigration court backlog, as of
December 2012, was at 322,818 cases, with pending cases already waiting an average of nearly a
year and a half (545 days).*' As the Administrative Conference of the United States (ACUS)
confirmed in June 2012, the immigration court backlog and “the limited resources to deal with
the caseload” present significant challenges.?> The American Bar Association’s Commission on
Immigration, in its comprehensive report on the immigration courts, concluded that “the EOIR is
underfunded and this resource deficiency has resulted in too few judges and insufficient support
staff to competently handle the caseload of the immigration courts.”

Through our partnership with faw firms representing asylum seekers through our pro bono
program, Human Rights First sees firsthand the hardship that court backlogs and extended
processing times create for our refugee clients—many of whom are currently being given court
dates two years away. While they wait for their claims to be heard, many remain separated from
spouses and children who may be in grave danger in their home countries. Lengthy court delays
also increase the difficulty of recruiting pro bono counsel.

* USCIRF, Asylum Seekers in Expedited Removal, p. 240.

' TRAC, Latest Immigration Court Numbers, as of December 2012 at
http://trac.syr.edw/immigration/reports/latest_immcourt/#backlog

# Administrative Conference of the United States (ACUS), “Immigration Removal Adjudication, Committee on
Adjudication, Proposed Recommendation, June 14-15, 2012,” p. 1, available at http://www.acus.gov/wp-
content/uploads/downloads/2012/05/Proposed-Immigration-Rem.-Adj.-Recommendation-for-Plenary-5-22-12.pdf,
* American Bar Association, Reforming the Immigration Detention System (2010), pp. 2-16 at
hitp://www.americanbar.org/content/dam/aba/migrated/Immigration/PublicDocuments/aba_complete full_report,aut
heheckdam.pdf
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Recommendations

s Provide DOJ/EOIR with adequate resources to conduct timely and fair proceedings,
including to increase staffing at the immigration courts and the Board of Immigration
Appeals and to provide mandatory initial training and ongoing professional development
for all BIA members, immigration judges, and legal support staff;

» Mandate that EOIR’s Legal Orientation Program, lauded for promoting efficiency and
effectiveness, is provided in all facilities that detain immigrants for ICE;

¢ Support legal representation in cases where justice requires, including for children,
persons with mental disabilities, and other vulnerable immigrants; and

¢ Support elimination of asylum filing deadline, which, as detailed above, would reduce the
number of asylum cases referred to the immigration courts.

4. Protect refugees from inappropriate exclusion and free up administrative resources

U.S. immigration laws have for many years barred from the United States people who pose a
danger to our communities or threaten our national security, even if they would otherwise qualify
for refugee protection. Bars to refugee protection also exclude people who have engaged in or
supported acts of violence that are inherently wrongful and condemned under U.S. and
international law. These important and legitimate goals are consistent with the U.S. commitment
under the Refugee Convention and its Protocol, which exclude from refugee protection
perpetrators of heinous acts and serious crimes, and provide that refugees who threaten the safety
of the community in their host countries can be removed. However, as detailed in two reports
issued by Human Rights First, for a number of years now, overbroad definitions and
interpretations of the terms “terrorist organization” and “terrorist activity” in U.S. immigration
law have ensnared people with no real connection to terrorism, Consequently, thousands of
refugees seeking safety—including those with family already in the United States—have been
barred from entering or receiving protection in the United States, and many refugees and asylees
already granted protection and livin§ in this country have been barred from obtaining green cards
and reuniting with family members.”*

Recommendation

* Amend the definitions of “terrorist activity” and “terrorist organization” in INA
§212(a)(3)(B) so that they target actual terrorism. Currently, these definitions are being
applied to anyone who at any time used armed force as a non-state actor or gave support
to those who did. These have included Iragis who supported the overthrow of Saddam
Hussein, Sudanese who fought against the armed forces of President Omar Al-Bashir,
and Eritreans who fought for independence from Ethiopia. These definitions are also
being applied to persons whose supported armed groups under duress, and to individuals
who were kidnapped or conscripted as child soldiers. Specifically, the very expansive
sub-section of the “terrorist activity” definition at INA § 212(2)(3)(B)(V)(b) should be

* See Human Rights First, Js This America? The Denial of Due Process to Asylum Seekers in the United States
(New York: Human Rights First, 2000), at http://www humanrightsfirst.ore/our-work/refugee-protection/due-
process-is-this-anyerica/.
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limited to the use of armed force against civilians and non-combatants, and the definition
of a “Tier III” organization at INA § 212(a)(3)XB)(vi)(III) should be eliminated.

Thank you again for your consideration of Human Rights First’s views.

Attachments:
= Sign-on Letter to Congress, Re: Recommendations on the U.S. Asylum System for Immigration
Reform Legislation, also at http://www humanrightsfirst.org/wp-
content/uploads/AWGCIRSignOnl etter-Congress.pdf.

‘= Human Rights First, Blueprint for the Next Administration, December 2012, How to Repair the
U.S. Asylum and Resettlement Systems, also at http://www humanrightsfirst.org/wp-
content/uploads/pdf/blueprints2012/HRF_Asvium_bjueprint.pdf

= Human Rights First, Blueprint for the Next Administration, December 2012, How fo Repair the

U.S. Immigration Detention System, also at hitp://www . humanrightsfirst.org/wp-

content/uploads/pdf/blueprints2012/HRF_Immigration Detention_blueprint.pdf.
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“Cur values and our inferests dictate that the
protection of the most vuinerable is a critical
componant of our foraign policy. We have a
moral imperative fo save lives. Wa also have
intarest in susfaining U.S. leadership, which
enables us to drive the development of
international humanitarian principles,
programs, and poficies like no other
government in the world. Such efforts promote
reconciliation, security, and weil-being in
circumstances where despair and misery
threaten stability and critical U.S. national
secutily interests.”

President Obama on World Refugee Day
June 20, 2011

Introduction

The Obama Administration, as it embarks on its second
term, shouid reaffirm U.S. leadership on the protection of
refugees by repairing flaws in the U.S. asylum and
resettlement systems. Many of these flaws have
persisted for years, undermining U.S. leadership and
leaving refugees in difficuit and vulnerable situations.
The White House should lead this effort and faunch
stronger mechanisms to safeguard protection throughout
U.S. agencies. The administration should also look for

opportunities to move some of these repairs forward in
concert with broader immigration reform initiatives.

The United States has a iong history of providing refuge
to victims of religious, political, ethnic and other forms of
persecution. This tradition reflects a core component of
this country’s identity as a nation committed to freedom
and respect for human dignity. Over thirty years ago,
when Congress—with strong bipartisan support—
passed the Refugee Act of 1980, the United States
enshrined into domestic iaw its commitment to protect
the persecuted, creating the legal status of asylum and a
formal framework for resettling refugees from around the
world. The United States is the world leader in resettling
refugees, working in partnership with faith groups, civit
society, and communities across the country. The U.S.
resettiement program is in many ways a success, but it
also needs improvements in order to protect some of the
most vuinerable refugees and to ensure that refugees
can successfully rebuild their lives after arriving in the
United States.

U.S. leadership in the protection of refugees is aiso
about how this country treats refugees who seek asyium
here in the United States—and whether this country’s
policies and programs five up to the same standards we
call on the rest of the world to respect. In the wake of
World War I, the United States played a feading role in
drafting the 1951 Convention Relating to the Status of
Refugees and committed to comply with its core
provisions by signing on to the Convention’s Protocol.
Yet, the United States has faltered on its commitment to
those who seek protection—imposing a flawed one-year
filing deadline and other barriers that prevent refugees
from receiving asylum; interdicting asylum seekers and
migrants at sea without adequate protection safeguards;
detaining asylum seekers in jails and jail-like facilities
without prompt court review of detention; misiabeling
victims of armed groups as supporters of “terrorism;”
and leaving many refugees separated from their families
for years and struggling to feed, house, and support
themselves due to extensive delays in the underfunded
and overstretched immigration court system.

The challenges facing both the asylum and resettiement
systems have only been compounded by the failure to
promptly resolve the steady stream of interagency
asylum and refugees issues—now involving over seven
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U.S. govemment agencies—and the lack of senior
leadership focused on protection.

Over the ast four years, the Obama Administration has
taken some important steps towards addressing some of
the significant chailenges that are undermining the U.S.
asylum and resettiement systems. But, as it embarks on
its second term, these efforts should be accelerated
because far too often the United States is—stii—
depriving refugees of access to its asylum system,
detaining them in a costly system that relies on jails and
jail-like facilities, leaving some of the most vulnerable
refugees stranded even though they face imminent risks
of harm and prolonging the separation of refugee
families for years due to delays in the under-resourced
immigration court system and the unworkabie system for
issuing “exemptions” from bars under the immigration
law.

These deficiencies not only have domestic
consequences, but they also lower the global standard.
As the Council of Foreign Relations' Independent Task
Force on U.S. Immigration Policy—co-chaired by former
White House chief of staff Thomas “Mack” McLarty and
former Florida governor Jeb Bush—pointed out, the U.S.
commitment to protect refugees from persecution “is
enshrined in international treaties and domestic U.S.
laws that set the standard for the rest of the world; when
American standards erode, refugees face greater risks
_everywhere.”
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Building on the long history of bipartisan support for U.S.
leadership in protecting refugees, the Obama
Administration—uwith ieadership and engagement from
the White House—should in its second term reevaluate
and reform provisions of faw, policies, and practices that
are inconsistent with U.S. human rights commitments
and values. Many of these policies and practices can be
changed administratively. Some of these reforms—like
the elimination of the one-year asylum filing deadiine—
can and should be included as components of
comprehensive immigration reform initiatives.
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How to Repair the
U.S. Asylum and
Refugee Resettlement
Systems

SUMMARY

During his second term, President Obama should renew
and restore U.S. leadership in protecting refugees, both
at home and abroad. This blueprint provides a detailed
roadmap of recommendations and summarizes these
recommendations immediately below:

RESTORE ACCESS TO ASYLUM AND
OTHER PROTECTION

B Prioritize work with Congress to eliminate the
counterproductive asylum filing deadiine.

B Safeguard refugees from expedited removal and
effectively implement protection measures.

@ Revise the U.S. approach to maritime interdiction
and require interviews, interpreters, and other
safeguards.

@ Promuigate reguiations clarifying “particular sociat
group,” “nexus,” and lack of state action.

PROMOTE FAIR, TIMELY, AND EFFECTIVE
ADJUDICATION FOR ASYLUM CASES

® Increase immigration judges, support staff and
Board of immigration Appeals (BiA) staffing.

Support efimination of asylum filing deadline.

Improve access to legal counsel and legal
orientation presentations:

B Expand Legal Orientation Programs {LOP).

®  Promote efficiency and justice through support
of legal representation funding.

u  Facilitate recruitment of pro bono counsel.

®| Give U.S. Citizenship and Immigration Services
{USCIS) Asylum Office initial jurisdiction over all
asyium and withholding claims.
Revise asylum “clock” regulation so asylum seekers
are not deprived of opportunity to support
themselves for years.

® Limit use of video conferencing for hearings.

ELIMINATE UNNECESSARY AND

INAPPROPRIATE IMMIGRATION

DETENTION

B Implement cost-effective aiternatives to detention, in
place of unnecessary detention,

@ Revise regulations, and support legal positions and
legisiation, to provide access to Immigration Court
custody hearings.

Stop using prisons, jails, and jail-like facilities.

Adopt and implement standards appropriate to civil
immigration detention.

B Increase access to legal representation, legal
information, and fair procedures.

PROTECT REFUGEES FROM
INAPPROPRIATE EXCLUSION

& Support legisiative adjustments to immigration law
definitions to actually target terrorism.

& Implement August 2012 exemption swiftly and
ensure additional exemptions are signed soon.

Adopt sensible iegal interpretations.

issue regulations to prevent unjust exclusion under
“persecutor” bar.
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IMPROVE U.S. REFUGEE ADMISSIONS STRENGTHEN PROTECTION AND
PROGRAM TCO STRENGTHEN PROTECTION INTERAGENCY COUORDINATION

FOR VULNERABLE REFUGEES B Improve White House and interagency coordination:
& Meet U.S. resettiement goals and facilitate access B Institute annual interagency protection meeting.

for particularly vulnerable.
. . B Prioritize and Increase staff to facilitate
® Continue to improve security checks and reduce. coordination on protection.
delays in U.S. resettiement processing.
B Create senior director for protection at the

B Provide appropriate suppart for refugee integration. National Security Council (NSC).
STRENGTHEN EXPEDITED ® Institutionalize protection within the Department of
RESETTLEMENT AND EXPEDITED Homeland Security (HS):
PROTECTION m  Create undersecretary for immigration and
. . . protection.

® Strengthen coordination of the muttiple steps in the

U.S. resettlement process, including: B Create and staff senior protection office.

m  Develop regional guidelines with target time m Aliocate more staff to DHS policy office.

frames. ® Direct DHS general counsel to ensure protection
B Appoint expedite specialists at U.S. compliance.

Resettlement Support Centers {(RSCs).
® increase capacity to expedite security checks.
B Designate RSC staff to conduct prescreening.
B Provide prompt USCIS interviews.
Report on number and timing of expedited cases.

Address delays due to high rates of positive TB tests
later shown to be TB-free upon further testing.

& Improve emergency protection through Emergency
Transit Facilities and safe shelter.
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How to Repair the
U.S. Asylum and
Refugee Resettlement
Systems

RESTORE ACCESS TO ASYLUM AND
OTHER PRQTECTION

BACKGROLIND

A range of barriers limit access to asylum or other
protection for many refugees and other vuinerable
persons. These barriers include: the one-year filing
deadline on U.S. asylum applications, the expedited
removal system, U.S. maritime interdiction policies that
lack adequate protection safeguards, and the twelve-
year delay in issuing regulations on the “particular social
group” and “nexus” elements of the refugee definition.

Asylum Filing Deadline: Human Rights First's 2010
report, The Asylum Filing Deadline: Denying Protection
to the Persecuted and Undermining Govermmental
Efficiency, found that the filing deadline has not only
barred refugees who face religious, political, and other
forms of persecution from receiving asylum in the United
States, but has also delayed the resolution of asylum
cases and led thousands of cases that could have been
resolved at the asylum office level to be shifted in to the
increasingly backiogged and delayed immigration court
system. An independent academic analysis of DHS data
concluded that, between 1998 and 2009, if not for the
filing deadline, more than 15,000 asy!um applications—
representing more than 21,000 refugees—would have
been granted asylum by DHS without the need for
further litigation in the immigration courts.?

Expedited Removal: Under § 235 of the INA, U.S,
immigration officers have the power to order the
immediate, expedited deportation of people who artive in
the United States without proper travel documents.
While measures were put in place to protect asylum
seekers with “credibie fears” of persecution from this
summary deportation, a study by the bipartisan U.S.
Commission on international Religious Freedom

(USCIRF} found serious flaws in the impiementation of
these measures.> DHS has, however, expanded the use
of this flawed process. in 2002, 34,624 individuals were
deported through expedited removal, but this number
more than tripled to 123,000 in fiscal year 2011. in
recent months, Human Rights First has learned of a
number of cases in which asylum seekers who evinced
a fear of return were not referred for credibie fear
interviews.

Maritime Interdiction: The United States has a long
history of interdicting Cuban, Haitian, Chinese, and other
asylum seekers and migrants at sea~—a history that has
triggered international criticism and set a poor model for
other states around the world.* The United States
moreover does not have effective, fair, transparent, and
nondiscriminatory standards to govern its interdiction
actions and ensure compliance with its commitments
under the Refugee Protocol and other human rights
conventions. The UNHCR Executive Committee (of
which the United States is a member) has made clear
that “interception measures should not result in asyium
seekers and refugees being denied access to
international protection, or resutt in those in need of
international protection being returned, directly or
indirectly, to the frontiers of territories where their life or
freedom would be threatened on account of a
Convention ground, or where the person has other
grounds for protection based on international law.™ U.S.
interdiction policies are flawed for all who attempt to
come by sea—but they are inconsistent and particularly
flawed for Haitians. Haitians are not informed, either in
writing or verbatly, that they can express any fear or
concern about repatriation. By contrast, Cubans-are at
least told that they can raise any concems with a U.S.
officer, though some of the language read to Cubans
encourages return to Cuba to seek U.S. protection.

Sexual and Gender-based Persecution Claims: While
the United States has played a leading role in advancing
protection for victims of sexuai and gender-based
persecution, a number of significant gaps continue to
undermine the ability of refugees who face these and
other harms to access and receive U.S. asylum or
resettiement. Despite the pressing need for legal
guidance on the particular social group and nexus
elements, and a December 2009 announcement in the
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Federal Register that the Departments of Homeland
Security and Justice intended to refaunch the rulemaking
process, the Obama Administration has not yet
promulgated regulations, ieading to inconsistent and
arbitrary decision making at all levels of the immigration
adjudication system.® As a result of the twelve-year
delay in resolving these issues, asylum applicants have
been denied protection and returned to the hands of
their persecutors, or have remained in lega! limbo,
postponing their ability to reunite with their children and
bring them out of harm's way.

RECOMMENDATIONS

@ Prioritize work with Congress to eliminate the
counterproductive asylum filing deadfine. The
administration shouid make it a top priority to work
with Congress to eliminate the wasteful and
counterproductive asylum filing deadtine (contained
in INA §208(a)). it should fulfit the December 2011
pledge, made in connection with the 60" anniversary
of 1951 Refugee Convention, to work with Congress
to eliminate the deadline. This reform should be
inciuded in any legislative immigration reform
initiatives. The legisiation shouid also permit
refugees who were granted withholding of removai,
but not asylum, due to the filing deadfine to adjust
their status to lawful permanent resident and to
petition to bring their spouses and children to safety.

The administration should work with Senator Qrrin
Hatch, one of the main proponents of the deadline,
who promised “[{}f the time limit and its exceptions
do not provide adequate protections to those with
legitimate claims of asylum, | will remain committed
to revisiting this issue in a later Congress.”” in 2011,
the U.S. Department of Hometand Security
confirmed that it had concluded that the filing
deadline shouid be eliminated because it leads
genuine refugees to be denied asylum, expends
resources without helping uncover or deter fraud
and only makes the process more difficult.?
Ironically, while the deadline was initially proposed
as a tool to prevent fraud, it actually leads the United
States to deny asylum to credibie refugees while
also delaying asylum adjudications and diverting

governmental resources from adjudicating the actual
merits of asylum requests.

Safeguard refugees from expedited removal and
effectively implement protection measures. The
administration should work with Congress to revise
{NA §235 to limit the use of expedited removal to
migration emergencies as the process lacks
sufficient safeguards to ensure asylum seekers are
not mistakenly depc'rted.g in the meantime:

®  DHS and its component agencies U.S. Customs
and Border Protection (CBP) and U.S.
immigration and Customs Enforcement (ICE)
should ensure that procedures designed to
protect asyium seekers from return to
persecution are fotiowed, publicly report on
credible fear referrat rates, and implement
USCIRF recommendations on expedited
removat.”

®  DHS and USCIS should conduct credible fear
interviews within two weeks, request and
allocate funding so interviews are conducted in
person rather than by telephone or
videoconferencing, and assess reasons for any
declines in rates of referrals to credibie fear
interviews or grant rates.

B Support, and ensure cooperation with,
congressionai authorization for USCIRF to
conduct a review of the expanded
implementation of expedited removal.

Revise U.S, approach to maritime interdiction
and require interviews, transiators, and other
safeguards. The White House should revise its
approach o interdiction, and allow interdicted
persons with fears or concems of return to seek
asylum or other protection in the United States.
While the practice of interdiction continues:

HOW TC REPAIR THE U.S. ASYLUM AND REFUGEE RESETTLEMENT SYSTEMS--A HUMAN RIGHTS FIRST BLUEPRINT 6



355

the pledge made, in connection with the 60"
Anniversary of the Refugee Convention, to
conduct updated training fo U.S. Coast Guard
personnel fo focus on identifying manifestations
of fear by interdicted migranis.

® DHS shouid develop transparent,
nondiscriminatory written standards
governing interdiction and rescue
operations. These standards should require
interpreters, individual screening interviews, and
effective safeguards so that those with
protection concerns are referred for protection
screening interviews. Not only would individual
screening interviews help identify anyone who

2 Promulgate regulations clarifying interpretation
of “particular social group,” “nexus” and lack of
state protection. The White House shoutd direct the
Department of Justice (DOJ) and DHS to promulgate

may require a full protection interview, but they
are also essential to identify urgent medical
concems, victims of trafficking, and whether
children are unaccompanied or at risk of harm.
The set of very basic protection questions and
language included on form {-867A&B, for use by
border officials in expedited removal, would
provide a mode! for use during individuat
interdiction screening interviews and assist in
identifying individuals who should be referred for
protection screening interviews.

The U.S. Coast Guard shouid use
interpreters in any interdiction operations.
Interpreters are essential to ensure individuals
can actually communicate any fear, concern, or
need for a protection interview. Without
interpreters, interdicted Haitians who do not
speak English are somehow expected to
indicate their fear of return by shouting (the
much-criticized “shout test”).

DHS, USCIS, the Bureau of Population,
Refugees, and Migration (PRM}, and other
agencies should work together to promptly
resettle those found to be refugees, in the
United States or in places where they have
family or other significant ties. They should not
be held for extended periods at the U.S. base on
Guantanamo Bay.

The Coast Guard and other U.S.
representatives engaged in interdiction
efforts should be trained on implementation
of U.S. protection commitments. The
administration should direct the Coast Guard
and other U.S. authorities engaged in
interdiction operations to hold regular and
repeated protection trainings, and should fuifil

regulations providing that:

B Either direct or circumstantiat evidence is
sufficient to fulfill the nexus requirement,
including evidence that fegal or social nomns in
the home country tolerate persecution of
individuals like the applicant. This framework is
consistent with the Supreme Court’s nexus
analysis in INS v. Elias-Zacarias. If direct or
circumstantiai evidence establishes that race-
religion, nationality, membership in a particuiar
sociai group, or pofitical opinion is one central
reason for persecution, nexus is established,
regardiess of whether the persecutor also has
other motives.

B The definition of *particular social group” shouid
be guided by the “fundamental and immutabie
characteristics” standard, as articuiated in the
BIA's precedential decision Matter of Acosta, "’
without additional requirements. This standard
requires that members of a particular social
group demonstrate that they share a common
characteristic they either cannot change, or
should not be required to change because the
characteristic is fundamentat to their identity or
conscience. Reversion to the BIA's long-
established and well-regarded Acosta standard
would eliminate the demand that a particular
social group be “socially visible,” a requirement
that is posing severe obstacles to a broad range
of meritorious asylum claims, including claims
based on gender violence.

®  Where an asylum applicant fears persecution at
the hands of nongovernmentai actors, the
applicant may qualify for protection by showing
that the home state is unabie or unwilling to
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protect the applicant, and this requirement is
satisfied where the government faiis to provide
effective protection.

PROMOTE FAIR, TIMELY, AND EFFECTIVE
ADJUDICATION FOR ASYLUM CASES

BACKGROUND

The immigration court system within the Executive Office
for immigration Review (EOIR) is in a state of crisis and
is not adequately serving the interests of the U.S.
government or the applicants appearing before it. While
resources for immigration enforcement have increased
steeply or remained high in recent years, the resources
for the immigration court system have lagged far behind
jeaving the immigration courts under-staffed and under-
resourced. The immigration court backlog, as of October
2012, was at 321,044 cases, with pending cases already
waiting an average of 532 days." As the Administrative
Conference of the United States {ACUS) confirmed in
June 2012, the immigration court backlog and “the
limited resources to deal with the caseload” present
significant challenges. ™ The American Bar Association’s
Commission on Immigration, in its comprehensive report
on the immigration courts, concluded that “the EOIR is
underfunded and this resource deficiency has resulted in
too few judges and insufficient support staff to
competently handle the caseload of the immigration
couits."*

Through our partnership with law firms representing
asylum seekers through our pro bono pregram, Human
Rights First sees firsthand the hardship that court
backlogs and extended processing times create for our
refugee clients—many of whom are currently being
given court dates two years away. While they wait for
their claims to be heard, many remain separated from
spouses and children who may be in grave danger in
their home countries. Without access to work
authorization while awaiting their immigration court
hearings, many asylum seekers are unable to support
themselves and their families. Some become homeless
or destitute. Lengthy court delays also increase the
difficulty of recruiting pro bono counsel.

The delays and burden on the immigration courts are
compounded when cases that could or should be

356

granted at the asylum office level are put into the
immigration court system. As noted above, thousands of
asylum cases have been placed into the immigration
court system unnecessarily due to the inefficient asylum
filing. Many other asylum cases could also be more
efficiently resolved at the asyium office level.
Immigration court resources are aiso diverted in other
ways, including by the asylum “clock” which has been
reported to take at least 20% of court administrators’
time. '

The efficiency, effectiveness, and faimess of the
immigration court system, as well as the administration
of justice, are further undermined by the tack of legai
counsel in asylum and immigration court proceedings.
As the EOIR has explained: "Non-represented cases are
more difficult to conduct. They require far more effort on
the part of the judge.” The ABA study found that fewer
than haif of immigrants in immigration court had the
benefit of representation, and for those in detention,
about 84 percent were unrepresented.” The academic
statistical study Refugee Roulette found that
represented asylum seekers win their cases at a rate
that is about three times higher than the rate for the
unrepresented.” The fairness of the immigration court
system is also undermined by the increasing conduct of
asylum hearings via video teleconferencing (VTC),
particufarly for asylum and other merits hearings where
the stakes are extraordinarily high and the outcomes can
hinge on the immigration judge's finding of credibility.

RECOMMENDATIONS

2/ Increase the number of immigration judges,
support staff, and Board of immigration Appeals
personnel. The White House and the Departiment of
Justice/Executive Office for iImmigration Review
shouid urge Congress to provide DOJ/EOIR with
adequate resources to conduct timely and fair
proceedings and specifically fo (1) increase staffing
at the immigration courts and the Board of
immigration Appeats and {2) provide mandatory
initial training and ongoing professional development
for ail BIA members, immigration judges, and legal
support staff.
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# Support elimination of asylum filing deadline
which, as detailed above, would reduce the number
of asylum cases referred to the immigration courts.

@ Improve access to legal counsel and legal
orientation presentations:

m  Significantly expand the Legal Orientation
Program (LOP) to improve immigration court
efficiency and justice, as detailed below in the
immigration detention section of this biueprint.

®  Promote efficiency and justice through
support of legal representation funding.
EOIR should, as ACUS recommended, make
the case to Congress that funding legal
representation for respondents in removat
proceedings, including those in detention, as
well as children and those with mental heaith
issues, will promote justice and produce
efficiencies and net cost savings. The Obama
Administration should actively support these
efforts, as weli as the appointment of guardian
ad litem for unaccompanied minors and
individuals who lack competency.

B Grant requests for earlier hearing dates.
EOIR should weicome, and immigration judges
should grant, requests to schedule immigration
court hearing dates within several months,
rather than in two years or jonger. This wouid
allow asylum seekers with family stranded at
risk abroad, or with children on the verge of

“aging out,” to have their cases resoived sooner.

A reliable system for requesting earlier hearing
dates might also help individuals secure
counsel, including pro bono counsel, who might
be hesitant to commit to fake on cases with
hearings two or three years away.

® Give USCIS Asylum Office initial jurisdiction over

all asylum and withholding claims. DHS and DOJ
should adopt a single non-adversarial interview
process before the USCIS Asylum Office for all
asylum seekers, including “arriving” asylum seekers
and “defensive” asyium seekers. Key steps are
detailed in the 2012 ACUS report.”
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Revise asylum “clock” and work authorization
regulations and procedures so asylum seekers
are not deprived of opportunity to support
themselves for years. DHS and DOJ should revise
their regulations and procedures® to allow asylum
and withholding applicants to qualify for work
authorization provided that at ieast 150 days have
passed since the filing of an asylum application. This
adjustment would address multiple problems relating
to the work authonization “clock” and wouid enable
many asylum seekers to avoid becoming destitute
and homeless while waiting for their hearing dates. it
would also improve immigration court efficiency.
USCIS should also ailow applicants to view their
asylum clock information onfine, as recommended
by the USCIS ombudsman.” in January 2012,
USCIS committed to expilore the feasibility of making
an applicant's asylum clock information available
online in the Electronic Immigration System (ELiS).*

Limit use of video conferencing for hearings. The
Obama Administration shouid work with Congress to
secure adequate funding for EOIR so that judges
can conduct merits hearings in person rather than
via video-conference (VTC). The administration
should also facilitate coordination between iCE and
EOIR so that ICE uses detention facilities ciose to
immigration courts, and EQIR provides immigration
judges to work at these facilities. The administration
should limit VTC to some ‘master calendar”
hearings, and bar the use of VTC in asylum and
other marits hearings. EOIR shouid take steps to
address problems with VTC including those
identified in the 2012 ACUS report. EQIR should
also encourage immigration judges to afford
favorable consideration to requests that hearings be
conducted in person and EQIR shouid require
coding of asylum and other hearings conducted via
video to allow for data coilection and analysis. EOIR
and {CE should make VTC available to aliow
counse} to communicate with detainees.
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ELIMINATE UNECESSARY AND
INAPPROPRIATE IMMIGRATION
DETENTION

BACKGROUND

DHS and ICE detain up to 33,400 immigrants and
asylum seekers each day—an ail-time high of over
429,247 in fiscal year 2012 alone. At an average cost
$164 per person, per day, the U.S. immigration
detention system costs taxpayers over $2 billion
annually, despite the availability of less costly, iess
restrictive and highly successful alternative to detention
programs.® Alternatives to detention—which can inciude
a range of monitoring mechanisms, case-management,
and in some cases electronic monitoring—can save
more than $150 per day per immigration detainee—
millions annually.* As the Council on Foreign Relation's
independent Task Force on U.S. immigration Policy
noted, alternatives to detention can “ensure that the vast
majority of those facing deportation comply with the iaw,
and at much lower costs.”™ A January 2012 Heritage
Foundation report aiso recognized the cost-effectiveness
of alternatives to detention.”

While ICE has expanded its use of alternatives to
detention, it has not used these cost-effective
alternatives to reduce unnecessary detention and
detention costs—citing to language in DHS
appropriations legislation that ICE has viewed as
mandating that it maintain a specific number of detention
beds (33,400 for fiscal year 2012).

tmmigration detainees are held in over 250 jails and jail-
like facilities nationwide. In these facilities, they wear
prison uniforms and are typically locked in one farge
room for up to 23 hours a day, they have fimited or
essentially no outdoor access, and visit with family
through a Plexiglas barrier. The bipartisan U.S.
Commission on International Religious Freedom
concluded that these kinds of facilities “are structured
and operated much like standardized correctional
facilities” and are inappropriate for asylum seekers.” A
2009 DHS-ICE report confirmed that “ali but a few of the
facilities that ICE uses {o detain aliens were built as jails
and prisons.”

in 2009, DHS and ICE committed to shift the immigration
detention system away from its longtime reliance on jails
and jail-like facifities to facilities with conditions more
appropriate for civil immigration law detainees. in a
statement of objectives for new facilities, ICE described
“less penal” conditions that would inciude increased
outdoor access, contact visitation with families, and
“non-institutional” clothing for some detainees. The
UNHCR, in its 2012 guidelines on detention, as well as
other international human rights authorities, have
confirmed that asytum seekers and other immigration
detainees should not be detained in facifities that are
essentiaily penal facilities, nor shouid they be made to
wear prison uniforms but should instead be permitted to
wear their own civilian ciothing.®

As documented in Human Rights First's 2011 report
Jails and Jumpsuits: Transforming the U.S. Detention
System—A Two-Year Review, and discussed during
Human Rights First’s Detention Dialogue Symposia,
many criminal correctional facilities actually offer less
restrictive conditions than those typically found in
immigration detention facilities, and corrections experts
have confirmed that a normalized environment heips to
ensure the safety and security of any detention facitity.*

DHS and ICE have opened two facilities with less-penal
conditions and made progress on some other aspects of
detention reform. ICE continues however to hold the
overwhelming majority of its daily detention population in
jails and jail-iike facilities, with a full 50% held in actual
jails. These facilities are often in remote locations, far
from already limited pro bono legal resources, the
immigration courts, or U.S, asylum offices. At many of
these remote facilities, immigration officials are also—
increasingly—turning to the use of video-conferencing to
conduct immigration court hearings and even credible
fear screening interviews, compounding the challenges
that detained asylum seekers face in accessing
protection.
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RECOMMENDATIONS

The Obama Administration should prioritize immigration
detention reform as detailed in Human Rights First's
blueprint, How to Fix the Immigration Detention System.
Some key steps include:

® Prioritize immigration detention reform with
strong White House leadership. The Obama
Administration should make transformation of U.S.
immigration detention policies and practices a
priority in its immigration reform agenda and shouid
announce a major initiative to advance immigration
detention reforms, many of which can be
implemented without congressional action. The
administration also should designate immigration
detention transformation as a top priority for DHS
and ICE.

® I[mplement cost-effective alternatives to
detention, in place of unnecessary detention.
ICE should implement an effective nationwide
system of Alternatives to Detention (ATD) utilizing
appropriate levels and types of supervision,
community support, and individualized case
management so that individuals who do not present
risks can be effectively supervised without resort to

much more costly detention.® Alternatives programs

should be used in place of detention that is
unnecessary rather than primarily as a supplement
to existing levels of detention. The administration
should reject the notion that it is mandated to detain
daily the number of individuals corresponding to the

number of beds Congress funds. The administration
shouid also reatize cost savings by urging Congress,
in connection with DHS appropriations fegislation, to
(1) not include fanguage referencing a specific
number of detention beds, and (2) recognize ICE
flexibility-in its allocation of the enforcement and
removal budget to shift funds from detention to more
cost-effective alternatives to detention—flexibility
gglat it included in the 2013 budget request for DHS.

Revise regulations to provide access to
immigration court y (bond) hearings. The
Departments of Justice and Homeland Security
should revise regulatory language in provisions
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located mainly at 8 C.F.R. §1003.19(h)(2)(i) and
§212.5, as well as §208.30 and §235.3, to provide
arriving asylum seekers and other immigration
detainees with the chance to have their custody
reviewed in a “bond” hearing before an immigration
court. The administration should also support
inclusion of this reform in legisiation to ensure lasting
reform. The UNHCR's 2012 guidelines on detention,
as well as recent reports of the U.N. special
rapporteur on human rights of migrants and the
Inter-American Commission on Human Rights,
confirm the need for prompt court review of
immigration detention.

Stop using prisons, jails, and jail-like facilities.
ICE should phase out the use of prisons, jails, and
jail-like facilities to hoid asylum seekers and other
immigration detainees. After an individualized
assessment of the need to detain, ICE shouid only
use facilities with conditions appropriate for civil
immigration detention: detainees shouid be
permitted to wear their own clothing, move freely ina
“normalized environment” among various areas
within a secure facility, access true outdoor
recreation throughout the day, access programming
and email, have some privacy in toilets and showers,
and have contact visits with family and friends. There
are a few existing ICE facilities that have conditions,
which as detailed in Human Rights First's blueprint
How to Fix the Immigration Detention System, could
be replicated, with improvements in other facilities.

Develop and implement standards appropriate to
civil immigration detention. A 2009 repont,
prepared for DHS and ICE by the expert appointed
by Secretary Napofitano to review the immigration
detention system, conciuded that the detention
standards used by ICE—which are based on
criminal incarceration standards “impose more
restrictions and carry more costs than are necessary
to effectively manage the majority of the detained
popuiation.” DHS and {CE should develop and
impiement new standards-—not modeled on
corrections standards—to specify conditions
appropriate for civil immigration detention. These
new standards shoufd be guided by the American
Bar Association’s Civif Detention Standards, adopted
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by the ABA House of Delegates in August 2012,
which confirm some key conditions that should be
included in civit immigration detention standards
including that immigration detainees be permitted
contact visits, be allowed to wear their own clothing
(rather than uniforms), and be provided with free
access to outdoor recreation throughout the day.
USCIRF also recommended that DHS establish
more appropriate detention standards.

Increase to legal repr ion, fegal

information, and fair procedures.

®m DOQJ, DHS, ICE, and the White House—should
work with Congress to ensure that Legal
Orientation Programs (LOP) are funded and in
place at af facilities detaining asylum seekers
and other immigration detainees. LOP has
received widespread praise for promoting the
efficiency and effectiveness of the removatl
process from immigration judges, who have
praised LOP for better preparing immigrants o
identify forms of relief. During fiscal year 2012,
LOP was operating in 25 detention facilities on a
budget of $4.6 million, and it was expected to
reach 65,000 of the more than 400,000
individuals held in immigration detention. The
president’s fiscal year 2013 DOJ budget request
included $6 milfion for adult LOP, a $2 million
increase.

® The administration should also support funding
for fegal counsel in immigration proceedings and
in particuiar for vuinerable groups such as
children, those with mental health issues, and
those held in immigration detention.

® DHS shouid end the use of detention facilities in
remote locations which limit access to legal
representation, medical care, and family. The
administration should work with Congress to
ensure in-person immigration judges and
asylum officers for hearings and interviews.

PROTECT REFUGEES FROM
INAPPROPRIATE EXCLUSION

BACKGROUND

U.S. immigration laws have for many years barred from
the United States people who pose a danger to our
communities or threaten our national security, even if
they woutd otherwise qualify for refugee protection. Bars
to refugee protection also exclude people who have
engaged in or supported acts of violence that are
inherently wrongful and condemned under U.S. and
international law. These important and legitimate goals
are consistent with the U.S. commitment under the
Refugee Convention and its Protocol, which exciude
from refugee protection perpetrators of heinous acts and
serious crimes, and provide that refugees who threaten
the safety of the community in their host countries can
be removed. However, as detailed in two reports issued
by Human Rights First, for a number of years now,
overbroad definitions and interpretations of the terms
“terrorist organization” and “terrorist activity” in U.S.
immigration law have ensnared people with no real
connection to terrorism. Consequently, thousands of
refugees seeking safety—including those with family
already in the United States-—have been barred from
entering or receiving protection in the United States, and
many refugees and asylees already granted protection
and living in this country have been barred from
obtaining green cards and reuniting with famity
members.

More than four years ago, Congress, in a bipartisan
effort lead by Senators Patrick Leahy (D-VT) and Jon
Kyl (R-AZ), amended the law to authorize the
administration to exempt persons with no actual
connection to terrorism from the effects of these
statutory definitions. However, to date, the relevant
government agencies have failed to establish workable
procedures to implement that authority effectively, and
have continued the abuses that legislation was
supposed fo end.
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In addition, for many years, DHS and its predecessor
agency, the Immigration & Naturalization Service, as
well as the BIA, had applied the immigration law's
“persecutor bar” to applicants who had been forced
under duress to assist in acts of persecution against
other people. Victims of this interpretation have included
former chiid soldiers and other refugees who were
forced by their persecutors to take part in the
persecution of others. Both agencies argued that their
interpretation was required by a 1981 Supreme Court
decision interpreting provisions of the Displaced Persons
Act. in March 2008, the Supreme Court clarified in the
case of Negusie v Holder, 555 U.S. 511 (2009) that its
earlier precedent did not dictate the interpretation of the
INA's persecutor bar, and remanded the issue to the BIA
for reconsideration. More than three years later, DHS
and DOJ have yet to issue regulations revising their
interpretations of the persecutor bar.

RECOMMENDATIONS

The exclusive use of unreviewable discretionary waivers
is not a manageable iong-term solution to the underlying
problem of the overly-broad statutory definitions of
terrorism in U.S. immigration law. This problem requires
a legislative solution. in the short term and in paralie! to
legistative reform, however, the Obama Administration
can make meaningful progress toward resolving certain
aspects of this problem by reviewing some of the
exireme legal interpretations. Key steps forward include:

@ Supporti 1ts to immigration
law definitions to target actual terrorism. The
administration should support legisiation to amend
the definitions of “terrorist activity” and “terrorist
organization” in INA §212(a)(3)(B)} so that they target
actual terrorism. Currently, these definitions are
being applied to anyone who at any time used
armed force as a non-state actor or gave support to
those who did. These have included iragis who
supported the overthrow of Saddam Hussein,
Sudanese who fought against the armed forced of
President Omar Al-Bashir, and Eritreans who fought
for independence from Ethiopia. These definitions
are aiso being applied to persons who supported
armed groups under duress, and to individuais who
were kidnapped or conscripted as child soldiers.

tive adj
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Specifically, the very expansive subsection of the
“terrorist activity” definition at INA §
212{a)(3)(BXV)(b) should be limited to the use of
armed force against civilians and noncombatants,
and the definition of a “Tier 11" organization at INA §
212{a)(3)(B}vi)(ili) shouid be eliminated.

implement August 2012 exemption swiftly, and
ensure additional exemptions are signed soon.
The DHS secretary should allow USCIS officers to
reexamine and provide relief to individuals—on an
individual, case-by-case basis—who had voiuntary
associations with so-called “Tier Ill” groups. These
groups are not designated as terrorist groups
anywhere and in many cases are long defunct or are
groups the U.S. government sympathizes with and
even supports. An exemption issued in August 2012
to ailow the case-by-case adjudication of many
cases in this category where the applicants (or their
spouses) were previously granted protection in this
country, was a step in the right direction. But this
exemption needs to be implemented swifily. In
addition, the DHS secretary should sign additional
exemptions to aliow the prompt adjudication of
cases of persons who do not bear responsibility for
serious human rights abuses or crimes and pose no
threat to the security of the United States. Progress
in this area is particuiarly urgent with respect to
refugees who are applying for asyium or
resettlement now.

Adopt sensible legal interpretations. The White
House—in partnership with the Departments of
Homeland Security, Justice, and State—should
review and revise legal interpretations of the
immigration statute inherited from the Bush
Administration—including: (1) revise the approach to
what constitutes “material support” to specify that the
term applies only to support that is quantitatively
significant and qualitatively of a nature to further
terrorist activity (rather than, for example, to the
distribution of prodemocracy pamphiets or the
donation of a chicken); (2} clarify that “routine
commercial transactions”—like the sate of flowers at
a flower shop~—do not constitute “material support;”
and (3) the material support bar and other terrorism-
related (immigration law) bars should not be applied
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{o persons acting under coercion, to children, or in
other circumstances where criminal law would
recognize a defense. Statutory interpretations should
be brought into line with the purpose of the law,
which was to exclude and deny relief to persons
responsibie for or supportive of terrorist acts or
groups, and who are perceived to pose a terrorist
threat to the United States.

8 Issue regulations to prevent unjust exciusion
under “persecutor” bar. DHS and DOJ should
move forward to issue regulations revising their
interpretations of the persecutor bar in the wake of
the Supreme Court's 2008 decision in Negusie v.
Holder. These regutations shouid inciude language
that ensures that those who are not fegally
responsibte for the persecution of others are not
unfairly targeted by these provisions which are
aimed at those who knowingly and voluntarily
persecuted their fellow human beings.

IMPROVE U.S. REFUGEE ADMISSIONS
PROGRAM TO STRENGTHEN PROTECTION
FOR VULNERABLE REFUGEES

BACKGROUND

The United States feads the world in resettling refugees,
working in partnership with faith groups, civil society,
and communities across the country. Not only does
resettiement help save fives, but it can be a strategic tool
for supporting and encouraging nations in war-torn
regions across the world to admit and protect large
numbers of refugees who are fleeing from violence, war,
and serious human rights abuses. For example, the
Obama Administration has reported that U.S. willingness
to resettie refugees who had fled from the fighting in
Libya to Tunisia and Egypt “helped keep borders open
for refugees and helped relieve pressure on these two
countries during their own periods of political change.”*

In fiscal year 2010, the United States resettied over
73,000 refugees. But the level of U.S. resettlement has
fallen steeply over the last few years-—to about 56,000
refugees in fiscal year 2011 and 58,238 refugees for
fiscal year 2012. The president had, however,
authorized the resettlement of many more refugees—
80,000 for fiscal year 2011 and 76,000 for fiscal year
2012. Many refugees around the world who were slated
for potential resettiement to the United States were left
stranded in difficult and sometime dangerous situations.
Over the last year, the Obama Administration has
worked to address many of the processing and security
check delays that contributed to this problem, including
delays relating to the addition of enhanced security
checks. in its September 2012 report to Congress, the
Obama Administration reported that “admissions levels
remained low until interagency coordination and
processing procedures were improved” and that “[tlhese
improvements resulted in increased refugee admissions
levels beginning in May 2012 and admissions levels are
expected to continue at these higher levels in FY
2013.%

Aithough the United States has the world’s leading
resettlement program, its processing times can be quite
prolonged, leaving some refugees stranded in
dangerous locations or in difficult circumstances.
Moreover, some refugees are found ineligible for
resettiement but are not provided with the information
that would alfow them to submit a meaningful request for
review of that denial. Those who are resettled to the
United States can face other challenges as they try to
rebuild their lives and support themselves in their new
home country.
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RECOMMENDATIONS
& Enhance U.S. giobal leadership by meeting

resettiement goals and providing access to
resettiement for particularly vuinerable refugees.

H  The U.S. government agencies involved in the
resettlement process— the Department of State
{PRM), DHS (including USCIS), and the security
vetting agencies—should devote the necessary
prioritization and staffing to the Refugee
Admissions Program so that the United States
meets its goal of resettiing 70,000 refugees in
fiscal year 2013, maintains or increases that
goatl for the next fiscal year (taking into account
global needs), and continues to reduce the
average processing time for resettiement
applications.

m  PRM should increase access to U.S.
resettlement for particularly vuinerable
individuals, and in particutar support increased
UNHCR capacity to make referrals of
particufarly vuinerable cases for U.S.
resettiement, encourage increased outreach to
and identification of vulnerable individuals and
support employment or deployment of more
resettlement processing staff.

m  The administration should strengthen measures
to facilitate resettlement of LGBT! partners
together. PRM and USCIS should facilitate
access to resettlement, including through
“Priority 3" processing, for partners of LGBT!
refugees resettled to, or granted asylum in, the
United States.

& Continue to improve security checks and reduce

delays in resettiement processing.

B The White House should continue to provide
leadership and work with PRM, DHS, and the
security vetting agencies to address sources of
delay in security background checks, inciuding:
(1) staff all security vetting agencies sufficiently;
(2) remove duplications in the security
background check process; (3) reduce the
number of cases unnecessarily delayed due to
uncleared “holds" relating to potentiaily
derogatory information; and (4) create a
proactive auto-alert system so that any
emerging derogatory information is flagged as it
emerges rather than an additionat security
check having to be run pre-departure.

# The White House should continue to work with
PRM, USCIS, and other partners to increase or
maintain extended validity periods for key steps
in the resettiement process, reduce the need for
steps o be unnecessarily repeated by
maintaining the interagency check validity period
of 16 weeks, and allow fingerprints to be
electronically resubmitted in all locations.

improve fairness by providing information
necessary to request review of mistaken
security-check denial. In order to minimize
mistaken denials based on security checks, USCIS
should provide sufficient information to enable
individuals to file a meaningfu! request for review of
a resettlement denial related to a security check,
inciuding clear indications that a case is denied for
security reasons as welt as the nature of the
information.

Provide appropriate support for refugee
integration. The Office of Refugee Resettiement
{ORR}) and PRM should provide appropriate support
for refugee integration including:

8 ORR should maintain and increase the current
fevel of support (through the per capita reception
and placement grant of $1,850) for refugees
resettled to the United States so that they can
rebuild their lives.
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# PRM and ORR should commission a study by

an independent academic expert, with input
from civif society, nongovernmentai
organizations (NGOs), and other relevant
stakehoiders, on the quality of reception and
integration for refugees and asylees, which
includes a comprehensive survey of refugees
and asylees.

PRM should provide information to resettlement
agencies— prior to and during the resettlement
“allocations” process—concerning refugees with
particular support needs, such as survivors of
sexual and gender based violence (SGBV),
survivors of torture and LGBT! refugees, so that
these refugees can benefit from specific support
services, inciuding services funded by ORR, that
have been established in resettlement locations
in different parts of the country. ORR has funded
specific support programs for groups, including
torture survivors and LGBTI refugees, with
specific needs, but at present PRM is not
providing the relevant information to
resettiement agencies so they are not able to
identify these cases during the allocations
process and cannot place them into these
specific programs. As a resuit, individuals who
could benefit from specific care services are
instead placed eisewhere, inciuding fo iocations
that may have a negative impact on their
welfare. For example, LGBTI refugees have
been resettled to locations that are not able to
provide the necessary support to, or are not
welcoming to, LGBTI persons.

364

STRENGHTEN EXPEDITED
RESETTLEMENT AND EXPEDITED
PROTECTION

BACKGRCUND

Many refugees continue to face extreme danger even
though they have crossed borders in search of safety. in
October 2011, PRM issued a fact sheet publicly outlining
its criteria for expediting resettlement in some cases.
The fact sheet identifies two categories of cases that can
be considered by the United States for expedited
resettlement—ane that involves “life-threatening
protection scenarios,” and a second in which refugees
have suffered or face arange of serious harms or other
urgent protection risks. The October 2011 PRM fact
sheet indicated that the United States was not able to
resettle cases involving life-threatening protection
scenarios in less than eight to ten weeks, due to security
clearance procedures, the requirement of face-to-face
interviews, and protocols refating to the detection and
treatment of tuberculosis.

However, in the time since that fact sheet was issued,
U.S. government agencies have made significant
progress in improving the pace of resettlement and
security clearance processing. In its September 2012
report to Congress, the Obama Administration reported
that “interagency coordination and processing
procedures were improved.”* The NSS, PRM, and DHS
have aiso worked together to deveiop measures to
expedite security background checks in a fimited number
of cases—with security vetting agencies returning
expedited interagency checks in five working days.
Measures are also now in place to expedite Security
Advisory Cpinion {SAO) background checks (which are
not required by all applicants} and PRM is currently
taking steps that wili further reduce the generai SAQ
processing time. {n addition, PRM has supported the
hiring of “expedite specialist” staff at two U.S.
Resettlement Support Centers to oversee the progress
of expedited cases through the U.S. resettlement
system. PRM and its resettlement partners have also
improved resettlement processing time by extending the
“validity period” of some steps in the resettiement
process that previously expired too quickly (leading
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refugees to have to repeat certain steps in the process
needlessly).

This progress has created a new opportunity for
improving the U.S. Refugee Admissions Program’s
capacity to expedite the resettiement of a smatll number
of refugees who face life-threatening or other serious
and urgent risks. in the September 2012 Refugee
Admissions Report to Congress, the Obama
Administration confirmed that the muiti-step nature of
U.S. resettlement processing “does not exclude the
United States from participation in the resettiement of
urgent cases.” It also reported that “on a case-by-case
basis, individual applicants in need of expedited
handling are processed on an accelerated schedule.”

Outlined below are steps that the Obama Administration
should take during its second term to strengthen U.S.
capacity to expedite resettlement and to provide
protection to refugees who face urgent or life-threatening
risks while they are awaiting completion of resettiement
processing. These steps would also help respond to
President Obama’s December 2011 directive on the
protection of LGBT persons which instructed agencies to
take steps to ensure that the "Federal Government has
the ability to identify and expedite resettlement of highly
vuinerable persons with urgent protection needs.”

While some other countries have procedures that aliow
refugees at risk fo be resettled faster, their programs do
not negate the acute need for an effective U.S.
expedited resettiement program. For instance, other
programs do not always respond to the most at-risk
individuals; some have very specific criteria that
preclude many of those in need of urgent resettiement.
in some cases, at-risk refugees have strong family or
other ties to the United States. For exampie, some iraqi
refugees worked with the U.S military or other U.S.
organizations. Refugees with strong U.S. ties should
generally be resettled to the United States.

365

RECOMMENDATIONS

The State Department (PRM) and USCIS, coordinated
by the White House, should continue to take steps to
improve the U.S. capacity to protect and resettle
refugees facing urgent risks within eight weeks or less
from some key locations. They should also deveiop the
ability to resettle a small number of refugees facing
imminent risks on an emergency basis. Key steps
include:

#@ Strengthen coordination of the muitiple steps in
the U.S. resettiement process. PRM, USCIS, and
Resettiement Support Centers should continue to
strengthen coordination of the multiple steps in the
U.S. resettlement process in order to make
expedited processing less resource-intensive,
including:

® Develop regional guidelines with target time
frames. PRM, USCIS and the RSCs shouid
develop regional guidelines for alf resettiement
partners in each region with target time frames
for each step in the process. These guidelines
would improve the efficiency and consistency of
expedited processing and promote continuity
when current staff departs. PRM deveioped a
draft of giobal guidelines in 2011, but regional
guidelines would be able to reflect iocal
processing realities.

Appoint expedite specialists at RSCs. PRM
should fund RSCs to empioy expedite
specialists in the different regions to improve
case management of expedited cases.

increase capacity to expedite security
checks. USCIS and PRM should continue to
work with the security vetting agencies to
increase the number of security background
checks that can be expedited in emergency or
urgent cases,

Designate RSC staff to conduct
prescreening. RSCs should designate specific
staff as responsibie for conducting pre-
screening in expedited cases, including in
emergency cases.
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B Provide prompt USCIS interviews, USCIS
shouid provide prompt interviews including in
cases where no circuit ride is planned. RSCs
should request emergency interviews when
necessary. In very limited circumstances (given
the challenges relating to video-conferencing),
USCIS should use videoconferencing where it is
not possibie to conduct a rapid face-to-face
interview of a refugee facing imminent or urgent
protection risks.

# Report on the number and timing of expedited

resettiement cases. PRM should work with its RSC
partners to compile and share information regarding
the number of urgent cases resettied to the United
States each quarter, the average processing time of
urgent cases, the quickest case processed, and the
major challenges impacting on expedited
resettiement.

Address delays due to high rates of positive
tuberculosis (TB) tests later shown to TB-free
upon further testing. In countries where the Center
for Disease Control's 2007 tuberculosis guidefines
are implemented, CDC should work with PRM to
address the high rates of suspected TB cases that
are then shown to be TB-free upon further testing.
Suspected TB cases require a further six to eight
weeks for sputum cultures to be tested which
creates a significant delay for cases needing to be
expedited. Particularly probiematic is that in some
regions a low percentage of suspected TB cases are
shown to have actual TB upon further testing. CDC
and PRM should work together to implement an
aiternative and more rapid form of testing to prevent
individuais without TB from being unnecessarily
delayed by an overly-inclusive initial TB reading.

366

Strengthen use of Emergency Transit Facilities
for protection cases. The United States currently
supports and makes reguiar use of Emergency
Transit Facilities (ETFs) in Romania, Slovakia. and
the Philippines—particutarly in cases where USCIS
officers cannot access the country of asylum or the
specific location of applicants to conduct
resettiement interviews. PRM shouid make more use
of the ETFs for refugees facing urgent or life-
threatening protection situations (in addition to using
the facitities for “transit” cases). PRM shouid aiso
allow more efficient use of the facilities by allowing
the use of all available spaces at a facility once
some members of larger groups have departed
(rather than limiting new arrivais until the entire
group has departed). PRM shouid also support the
training of ETF staff so that they are equipped to
address the protection needs that will arise at these
facilities for survivors of sexual and gender-based
violence (SGBV), LGBTI refugees and persons with
disabilities.

Strengthen support for safe shelter. To ensure
the safety of refugees who face high risks of
violence—including as they await U.S. resettiement
processing—PRM and DRL shouid strengthen
support to UNHCR and local NGOs to enable them
1o provide, or increase their capacity to provide, safe
shelter for refugees facing high risks. in many cases,
scattered site housing is the safest approach. U.S.
support should increase the capacity of existing
refugee shelter and scattered housing initiatives as
well as support the inclusion of refugees in existing
shelters for citizens, such as those for survivors of
sexual and gender-based violence (SGBV).
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STRENGTHEN PROTECTION AND
INTERAGENCY COORDINATION WITHIN
THE U1.S. GOVERNMENT

BACKGROUND

Asylum seekers and refugees now interact with three
separate agencies within DHS — CBP, ICE, and
USCIS.®*The U.S. Coast Guard, also within DHS,
interacts with asylum seekers and refugees too, as welf
as other vuinerable migrants, in the course of maritime
interdiction operations. U.S. immigration courts and the
BIA are part of EOIR, which is within DOJ, as is the
Office of immigration Litigation (OiL). Muttiple
government agencies are aiso involved in U.S, refugee
resettiement, including Department of State (PRM),
USCIS within DHS, as well as ORR within the
Department of Health and Human Services. On top of
these bureaus, various “security vetting agencies,” with
other important priorities, also play a role in background
and security check processing.

This overly bureaucratic and fractured system has
meant that the interagency issues relating to the
protection of asylum seekers and refugees have often
fallen through the cracks. The efforts to address and
solve these problems are further aggravated by the fact
that protection of asylum seekers and refugees has to
compete with many other pressing issues that fall within
DHS'’s responsibifity.

In 2003, Human Rights First recommended that the
department create a high-level office to coordinate and
ensure protection for refugees and asylum seekers.® A
new position of Special Advisor for Refugee and Asylum
Affairs was created in 2006, but the office was quickly
given broader responsibility over immigration policy,
which limited its capacity to address and resolve a range
of cross-cutting refugee issues, The position was
subsequently converted to a fess senior level role, and it
still lacked sufficient staffing, authority, and capacity to
resolve interagency issues within DHS. Other experts
have expressed concern that unresolved cross-cutting
immigration issues have undermined DHS performance,
due to the lack of mechanisms, at the departmentat
level, for resolving differing views of the various
agencies with immigration-related responsibilities.

Nearly ten years after the creation of DHS and the
proliferation of asylum and refugee-related
responsibilities among such a multitude of agencies,
strong leadership on protection and interagency
cooperation have not yet been established, and reforms
are either stalled, delayed for years, or simply never
adequately addressed. Some examples include: the
twelve year delay in issuing clarifying regulations relating
to “social group” eligibility for asylum; the failure to
effectively address the delays in security check
processing untif senior Nationai Security officials
intervened; the slow pace of exemptions and review of
flawed legal interpretations in connection with the
immigration law's "terrorism” bars, as well as the inability
to agree to more effective approaches to addressing this
challenge; the failure fo issue timely regutations
following the Supreme Court’s decision in Negusie v
Holder; the faiture to impiement effective and
nondiscriminatory protection safeguards in U.S. maritime
interdiction; and the focation of immigration detention
centers far from asylum offices that can conduct credibie
fear interviews or immigration courts to conduct removat
hearings.

Because all of these federal agencies and component
agencies are involved in activities relating to U.S.
refugee policy and Refugee Convention compliance,
strong White House leadership is crucial. A clear signai
from the White House that asylum and refugee
resettiement issues are a priority would help encourage
greater attention to addressing these issues within the
agencies and ensure that key reforms are incorporated
into comprehensive immigration reform initiatives.
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RECOMMENDATIONS

improve White House and interagency
coordination on asylum and resettliement. As the
Council of Foreign Relations Task Force on
Immigration Policy recommended, the administration
should “give greater priority for refugee issues ...
within the White House.” Key steps include:

Institute annual interagency meeting on
protection The White House should institute an
annual interagency cabinet-level meeting to
coordinate federal efforts on a range of
protection matters, including asylum and
refugee resettiement. The meetings would heip
move forward efforts to address cross-cutting
challenges, as they would present a reguiar
opportunity for cabinet-level officials to highlight
accomplishments and priorities. This process
should be modeled on the president’s
Interagency Task Force to Monitor and Combat
Trafficking in Persons (a cabinet-levet entity
created by the Trafficking Victims Protection Act
of 2000 to coordinate federal efforts to combat
trafficking in persons). This meeting should be
chaired by the president to hold officiais
accountabie for the problems outiined in this
blueprint, and aiso for the president to
communicate his commitment to U.S. leadership
in protecting refugees directly to his heads of
agencies.

Prioritize and improve coordination across
agencies The White House should prioritize the
coordination of refugee and simitar protection
issues across the muitiple agencies. The White
House should increase NSS, Domestic Policy
Council staffing to support improved
coordination {not only around the recent security
check delays but going forward on an ongoing
basis). As resolving these interagency issues in
a timely manner, and ensuring that various
agencies fulfili their protection responsibilities—
consistent with U.S. giobal leadership interests
and human rights commitments—-wifl require
direct engagement by the president and senior
White House staff. The president and senior
White House staff should monitor and regularly

368

intervene with the heads of the refevant
agencies on these matters,

B Create a senior director for protection at the
NSC. To give the White House greater capacity
to improve protection, the director should be
supported by the NSS and the Domestic Policy
Council, and coordinate a range of protection
issues, including refugee resettlement, asylum,
and unaccompanied minors.

Institutionalize protection within DHS.

B Create undersecretary for immigration and
protection. The position of undersecretary for
immigration and protection should be created at
DHS. The undersecretary should have fine
authority over ICE, CBP and USCIS, and over
the Coast Guard on matters relating to
protection of refugees and vuinerabie migrants.
in addition o facilitating resolution and action on
matters reiating to immigration policy, this
position would facilitate coordination and timely
resolution of refugee, asylum and other
protection related issues so that fewer issues
would require the attention of the secretary.

® Create and staff a senior protection office.
DHS shouid create a Senior Protection Office,
led by a direct report to the secretary of DHS or
the new undersecretary. Both the USCIRF and
the CFR Immigration Policy Task Force
recommended greater coordination and
prioritization of refugee issues at DHS and the
creation of an office within DHS that is
responsible for refugee protection.” This office
shouid have both policy and operational
oversight, and should establish mechanisms to
ensure that Coast Guard, ICE, CBP and USCIS
policies and actions are in accordance with U.S.
treaty obligations.
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@ Aliocate More Staff to DHS Policy office. DHS

and Congress should work together to address
the imbalance of policy staff between DHS
component agencies with immigration mandates
and the DHS policy office. The limited policy
staff at DHS in contrast to the much larger policy
staffing at ICE, CBP and USCIS, undermines
the ability of DHS to resolve immigration policy
matters that involve differing agencies and
differing views. This imbalance should be
addressed by reallocating immigration policy
staff from the component agencies—particularly
ICE and CBP-—to the DHS poficy office.

Direct DHS general counsel to monitor
protection compliance. The DHS generat
counsel's office should also be directed to
monitor and oversee, as an integral part of its
legal role, that U.S. refugee protection and
human rights convention commitments are
implemented throughout the agency, including
within {CE and CBP. The office should, for
instance, weigh in on positions taken by ICE on
asylum cases to oversee compliance with the
Refugee Protocol and on policies—like those
relating to lack of court review of detention—that
are inconsistent with U.S. commitmenis under
human rights conventions.
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On human rights, the United States must be a beacon.
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