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General Question 
 

1. Are there any other points or issues that were not explored (or adequately 

explored) during the hearing that you would like to bring to our attention? 

 

Senator Cruz, thank you for providing me with this opportunity. I would like to 

emphasize that the threat of criminal prosecution, although a focus of the hearing, is not by itself 

sufficient to deter the conduct of individual bureaucrats in an organization like the Internal 

Revenue Service. We applaud efforts to bring wrongdoers to justice. However, prosecutorial 

discretion (among many other considerations) often results in a free pass even when publicly-

available information suggests that a potential target’s conduct would support an indictment. 

 

In contrast, citizen actions for money damages or other relief do not depend on the 

peculiar sensitivities or predispositions of a prosecutor. Any aggrieved citizen may file such 

actions in our federal courts. The burden of proof for establishing liability is usually a 

preponderance of the evidence—not beyond a reasonable doubt. Civil discovery can yield a 

bounty of information, and even a stonewalling agency is subject to the orders of a federal judge 

or magistrate, as shown by recent events in the U.S. District Court for the District of Columbia. 

 

Of course, civil causes of action can certainly be clarified, and civil litigation and 

discovery can be streamlined for citizens who choose to act as “private attorneys general.” This 

was the subject of my initial written testimony, which proposed four reforms: (1) notification 

requirements when tax exempt organizations are “grouped” by the IRS for any reason; (2) an 

explicit damages remedy for taxpayers harmed by viewpoint-based targeting; (3) a bar on the 

IRS’s misuse of the return information statute (which was originally intended to protect 

taxpayers’ confidential information) to “protect” itself from embarrassing disclosures; and (4) a 

waiver of the IRS’s deliberative process privilege in Freedom of Information Act litigation and 

civil discovery. All of these reforms will make it more likely that an “Army of Davids,” through 

their own efforts, will be able to uncover documents like the attachment to this response. This is 

the email between Carter Hull and several other IRS officials in which Mr. Hull openly admits 

that all of the targeted groups “appeared to be a particular political ideology.” 

 

In conclusion, we urge the Subcommittee to take up the cause of civil litigants who turn 

to the federal courts to vindicate their federal constitutional and statutory rights against rogue 

federal bureaucracies. Rather than waiting for a prosecutor who may never act (and who may be 

politically inclined or pressured not to act), these citizen-litigants are taking matters into their 

own hands. In a very real way, they are the last line of defense for holding the federal 

government accountable to the Constitution.  It is time for the people’s legislators—including 

this Subcommittee—to fortify and provision that line, for it may well be there that the decisive 

battles are finally fought and the tide is turned. 
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