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Chairman Cruz, Ranking Member Hirono, and members of the Subcommittee on
the Constitution, thank you for inviting me to testify today about the rights of people
to peaceably assemble. We are all concerned about the violence we’re seeing at
protests around the country, but framing the issue as a problem of Anarchist violence
only spreads misinformation that puts law enforcement officers and the communities
they are sworn to serve and protect at greater risk. It also distracts from the police
accountability and anti-discrimination issues that millions of Black Lives Matter
protestors have and are continuing to come out into the streets to support.!

Civil unrest in response to police violence and racism is not a new phenomenon.
Studies of civil disturbances in the 1960s and 1970s showed that aggressive and
indiscriminate law enforcement tactics were often the determinative factor in
instigating, escalating, and spreading violence. So if the goal is to make protests less
violent, scapegoating ill-defined and amorphous enemies—whether calling them

”» «

“outside agitators, “Antifa,” “violent anarchists,” or “Violent Antifa Anarchist
Inspired”—isn’t the solution.? Policy makers and law enforcement officials should
instead embrace objective research regarding protest policing practices, and reject the
escalating violence model many federal, state, and local law enforcement agencies are

currently using.
Historical Perspective and Research

Protests are disruptive by nature, as their purpose is to draw public attention to
issues that are otherwise easily overlooked. The late Rep. John Lewis famously called
this getting into “good trouble.” He recognized that civil disobedience—refusing to
comply with unjust laws or law enforcement orders—is an honorable and often
necessary method to drive positive social change. For officials responsible for
defending law and order, however, such disruption presents a challenge.

The First Amendment guarantees the rights of speech, assembly, belief, petition,
and the press because these freedoms are essential to a vibrant democracy. But
because law enforcers are defenders of establishment powers, they have a natural
tendency to view protests against government policies—and particularly protests
against police activities—as security threats rather than legitimate political activism.
They often mistake civil disobedience for anarchy and bring an indiscriminate and
disproportionate level of force to bear to clear the streets and restore “order.” When
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law enforcement officials become unnecessarily confrontational at protests it can
start a cycle of escalating violence, which the police justify by pointing at damaged
property or the bad acts of a few within the crowd. But a violent police response often

provokes more violence.

Arizona State University professor Edward R. Maguire’s 2015 study of protest
policing tactics since the 1960s warned that “the premature or ill-advised use of force
against protesters, particularly the use of riot control techniques, often amplifies
conflict with protesters and can instigate violence.” Four presidential commissions
established to study police actions in civil disturbances in the 1960s and 1970s—
which it should be noted were significantly more violent and deadly than anything
we're currently experiencing—recommended that law enforcement move away from
the escalating force model designed to suppress protests in favor of a negotiated
management model designed to protect and facilitate them. Though generally
successful in reducing the number and intensity of violent protests during this period,
law enforcement began moving back toward more aggressive and militarized police
responses by the late 1990s. The 1968 Eisenhower Commission’s description of
“unrestrained and indiscriminate police violence” at the 1968 Democratic convention
in Chicago, mirrors tactics we're seeing repeated today:

“That violence was made all the more shocking by the fact that it was
often inflicted upon persons who had broken no law, disobeyed no order,
made no threat. These included peaceful demonstrators, onlookers, and
large numbers of residents who were simply passing through, or happened
to live in, the areas where confrontations were occurring. Newsmen and
photographers were singled out for assault and their equipment deliberately
damaged.”

Just as in the past, these aggressive riot control tactics against protesters incite
greater violence in response, undermine police-community relations, and often result
in costly civil suits as a result of the injuries they inflict. By forgetting the lessons
learned from these previous civil disturbances, law enforcement leaders are putting
the public and their own officers at risk of escalating violence and unrest.
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Police Violence and Bias Undermine Legitimacy

Recent research indicates that individuals are more likely to resist and defy law
enforcement if they perceive police actions as illegitimate or unjust.® Unfortunately
such evidence is accumulating daily. North Carolina lawyer T. Greg Doucette and
mathematician Jason Miller have compiled a dataset documenting over 800 incidents
of police violence against protesters captured on video by activists and journalists
since George Floyd’s death.” The videos show police using tear gas, pepper spray,
batons, and “less-lethal” munitions indiscriminately, often targeting protesters who
pose no threat, as well as journalists, legal observers, bystanders, and elected officials.

Scores of journalists have been arrested, pepper sprayed, and shot with “less-
lethal” projectiles during these protests, leading a spokesperson for the United
Nations to publicly call on U.S. police to show restraint.® Reports to the Freedom of
the Press Foundation indicate at least thirty journalists have been attacked, tear
gassed, and shot with projectiles by Department of Homeland Security (DHS) officers
in Portland over an eight-day period.” Last week, the American Civil Liberties Union
asked a federal court in Portland, Oregon, to issue contempt citations against DHS
and the U.S. Marshals Service for violating a previously issued temporary restraining
order prohibiting them from assaulting and dispersing journalists and legal observers.
“This administration claims to be protecting the federal courthouse,” the ACLU of
Oregon’s interim legal director said, “but it won’t obey the orders coming out of it.”"°

More than 60 people have suffered serious head injuries from the improper use of
“less-lethal” police munitions, including fractured skulls, brain damage, and loss of
vision.! DHS policy defines “less-lethal” force as that which “is not likely nor intended
to cause death or serious bodily injury.” But a 2017 international study of injuries
resulting from “rubber bullets, plastic bullets, bean bag rounds, baton rounds, and
other projectiles used in crowd control situations” found that almost 3% suffered fatal
wounds and another 15% were permanently injured.” Given this data, these munitions
do not qualify as “less-lethal,” and should therefore be regulated under law
enforcement agencies’ lethal force policies.

The use of tear gas and pepper spray against peaceful protesters has also been so
pervasive and indiscriminate (and particularly dangerous during a viral pandemic) that
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local judges have issued orders limiting its use by police in Portland, Oregon; Oakland,
California; Denver, Colorado; Dallas, Texas; and Seattle, Washington."

Perceptions of police bias also undermine law enforcement legitimacy. The
restrained law enforcement reaction to violent rallies staged by white supremacist
and far-right militant groups beginning in 2016, in which counter-protesters were
stabbed, shot, and killed, stands in stark contrast to the aggressive, militaristic
responses to relatively peaceful protests led by people of color, such as the 2015 Black
Lives Matter protests and 2016 Standing Rock protest in North Dakota. The U.S.
Justice Department brought felony charges against more than 200 people arrested at
the 2017 anti-Trump Disrupt J20 protests because they happened to be on the same
block when windows were broken.!”® Yet, relatively few arrests were made during the
obscenely violent Unite the Right rally in Charlottesville, Virginia, where many
counter-protesters were seriously injured, one fatally, in a vehicle attack. This pattern
repeated across the country.

California Highway Patrol investigators treated neo-Nazi skinheads who stabbed
anti-racist counter-protesters at a 2016 Sacramento rally as victims, and sought their
cooperation in investigating a wounded Black journalist.!® Likewise, Police in
Anaheim, California arrested seven anti-racism protesters at a KKK rally in 2016, but
not the Klansman who stabbed three people.”

During a series of violent demonstrations led by far-right militants and white
supremacist groups in Portland, Oregon, from 2016 through 2019, local police and
DHS agents treated violent members of the far-right groups with a light touch, while
conducting mass arrests and indiscriminately shooting rubber bullets, flash bangs,
pepper spray, and tear gas at anti-racist and anti-fascist counter-protesters, inflicting
serious injuries.”® At one demonstration, DHS officers clad in riot gear were captured
on video using members of far-right militia groups to assist them in arresting anti-
racist protesters."

A draft report of an Independent Police Review investigation of the Portland Police
Bureau’s response to the rallies appeared to substantiate these concerns. It quoted a
police lieutenant who “felt the right-wing protesters were ‘much more mainstream’
than the left-wing protesters.”® Allegations of PPB bias surfaced again when
Willamette Week published friendly text messages between a PPB lieutenant and the
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out-of-state leader of a far-right group whose members had engaged in violence at
these rallies. The texts included advice on how one member with an active warrant
could avoid arrest, and details about the movements of opposing groups.” The PPB
later claimed the texts were intended to gather intelligence and cooperation from the
far-right group to prevent violence at the rallies.”

In Huntington Beach, California Park Police refused to investigate the battery of
OC Weekly journalists by members of the white supremacist Rise Above Movement
at a 2017 pro-Trump march, citing a lack of resources. But the Orange County District
Attorney did prosecute an anti-fascist protester who attempted to defend the
journalists by slapping one of the white supremacist attackers, however.” In 2019, in
Washington, D.C. a group of Proud Boys disrupted a permitted flag burning by
members of a communist group in front of the White House, instigating a scuffle. D.C.
police arrested two of the communists, but escorted the Proud Boys away, fist-
bumping them as they walked into a bar. An investigation determined the officers
violated no police department policies.?* During the protests following George Floyd’s
murder, several police officers around the country have been seen wearing patches,
clothing, insignia, or otherwise demonstrating an apparent affinity for far-right
militant groups, as will be documented in a forthcoming Brennan Center report.

Danger of Misinformation

While the best way to reduce violence at protests is by controlling the law
enforcement response, this doesn’t mean that there aren’t individuals and groups of
individuals that pose threats to public safety. The vast majority of the millions of
people have participated in Black Lives Matter protests since the police killing of
George Floyd have not engaged in acts posing a threat of death or serious bodily
injury. A small number of people have engaged in serious violence, however, and it is
important that law enforcement identify these assailants and address their crimes in a
forthright manner.

The first requirement is to distinguish between civil disobedience and violence. A
July 16, 2020, DHS press release blaming “violent anarchists” for putting Portland
“under siege” mentioned graffiti twenty times and broken windows six.”> While
vandalism of government property is unfortunate, it doesn’t justify a violent law
enforcement response. Law enforcement should be more concerned about vehicle
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ramming attacks against Black Lives Matter protesters, a tactic that has been
regularly promoted in right-wing media, both before and after the Charlottesville
murder of Heather Heyer. These vehicle incidents number over 66 since May 2020,
many of which were perpetrated by malicious individuals expressing hatred toward
the protesters.”® They have resulted in several serious injuries and at least three
deaths.

Moreover, since few of the incidents of vandalism documented in the DHS press
release resulted in arrests, it is unclear how it knows that the perpetrators were
anarchists. Many people of varying ideologies have attended these protests, including
those supporting the Black Lives Matter movement and those opposing it.

Armed white supremacists and far-right militants have made appearances at
dozens of the recent Black Lives Matter and police accountability protests, playing
various roles.”” Some have claimed they are there to support law enforcement and
protect business owners from the protesters, others to defend the protesters from
police violence. There are also people with no political agenda, most peaceful but
some not, who come to the protest to participate in the spectacle. Attributing violent
acts to a particular group or movement without evidence is dangerous, as it misleads
law enforcement about actual threats and spreads unwarranted public fear.?®

The Trump administration has amplified this misinformation, blaming “Antifa” for
the protest violence and threatening to designate it as a domestic terrorism
organization.?” “Antifa” is not an organization, however, and there are no reported
U.S. homicides resulting from anti-fascist actions for at least the last 25 years, so it
would not be an appropriate target for such a designation if such authority existed (it
doesn’t).?° This fallacious rhetoric from the head of government is dangerous because
it signals to violent white supremacists and far-right militants that their enemies are
the President’s enemies, and that the use of force against them enjoys government
support. Far-right militants have mustered in large numbers in cities across the nation
in response to social media hoaxes alleging “Antifa”-planned activities in these
locations.”

President Trump’s misleading rhetoric sends the same signal to police, fueling a
dangerous political bias. To a large extent, a bias against anti-fascists already existed
in law enforcement, so these words fell on fertile soil and led to a diversion of
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resources from real threats. A review of dozens of law enforcement intelligence
reports leaked from a government contractor show numerous poorly-sourced and
sensationalized warnings about potential Antifa violence, such as a reported plot to
stage brick piles in cities throughout the country to throw at police.?? After a fake
Antifa Twitter account set up by a white supremacist group indicated that buses with
thousands of antifascist soldiers were heading to a Chicago Black Lives Matter
protest, police reportedly shut down highways and sent helicopters out to find them.*
An FBl intelligence document and a Maine law enforcement intelligence fusion center
distributed information taken from a satirical website as evidence that Antifa was
paying people in Bitcoins to commit violence at protests.** FBI agents have also
sought to prove the president’s “Antifa” allegations by interviewing arrested
protesters, but there remains no evidence to support Trump’s claim that antifascists
are a significant factor in the protest violence.® This lack of evidence may explain the
rhetorical turn toward blaming “violent anarchists,” a similarly amorphous term that
serves more as a label for any protester the government doesn'’t like.

But this misinformation in law enforcement intelligence doesn’t just divert
investigative resources, it potentially blinds them to real threats. Though law
enforcement intelligence reports highlight potential threats from anarchists and Black
activists, white supremacists and far-right militants regularly kill far more people,
including police officers.*® Intelligence reporting this spring warned of threats to law
enforcement from “Boogaloo Bois,” a relatively new right-wing accelerationist
movement bent on instigating a new civil war. Nonetheless, the government’s focus
from the president and the attorney general down to agents on the street, remained
on Antifa.*” After an unknown assailant shot two Federal Protective Service (FPS)
officers in Oakland on May 30, 2020, killing one, a June 6th FBI situation report
about protest violence did not mention the Boogaloo as a potential threat to law
enforcement.® The same day that the FBI issued the report, one of the men who
killed the FPS officer ambushed and killed a Santa Cruz County deputy, throwing pipe
bombs that injured other deputies to effect his escape. The assailant scrawled his
affiliation with the Boogaloo movement in his own blood on a parked car before
being apprehended by a courageous citizen.*

There is evidence white supremacists also infiltrated the protests to cause violence
that would be blamed on Black Lives Matter or Antifa. A June 5, 2020 Minneapolis
law enforcement intelligence bulletin reported that the white supremacist-affiliated
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motorcycle gang members posed as Antifa while inciting civil disturbances in
Minneapolis. Their goal, according to the bulletin, was “to portray Antifa as a greater
threat than it actually poses.”° Law enforcement officials in Minneapolis now believe
the black-clad “umbrella man” who began vandalizing the store that was the first
structure to burn after the George Floyd murder was a Aryan Cowboy motorcycle
gang member bent on stoking “discord and racial unrest.”” The mayor of Richmond,
Virginia, also alleged that white supremacists stoked violence at a July 25, 2020
protest while marching “under the banner of Black Lives Matter.”* In a potentially
even more dangerous situation, a heavily-armed man with a Nazi SS lightning bolt
tattoo and outfitted with tactical military clothing allegedly impersonated a DHS
officer to join a police skirmish line facing off against Las Vegas protesters.*?

Yet the government’s focus inexplicably remains disproportionately slanted
toward finding Antifa and violent anarchists rather than far-right militants, which
undermines the safety of the public and the police.*

Recommendations

The good news is that an effective blueprint for reducing violence at protests
already exists. Policies requiring police to abandon the escalating force model and
only use force only when necessary to stop people engaging in activities that
imminently threaten serious bodily harm have worked in the past to reduce violence
at protests.

Police already know how to manage protests without unnecessary force, as we
have seen with disruptive demonstrations by armed far-right protesters. No
militarized riot police went in with tear gas and flash bangs to disperse the militia
groups that occupied the Malheur Wildlife Refuge for 41 days.*® Nor against those
protesting gun safety measures in Virginia and state stay-at-home orders in Michigan,
where armed militants stormed and occupied the state legislature.*® It is unclear why
law enforcement officials feel the need to use much greater force against unarmed
people protesting police violence and racism, and they should be forced to reckon
with this disparity.

Clearly, law enforcement intelligence operations need greater oversight to check
the politicization, bias, and disinformation that infects these analytical systems. Reps.
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Raja Krishnamoorthi (D-IL) and Peter Welsh (D-VT) have already sent a letter to the
directors of the FBI and CIA seeking information about who is responsible for the
spread of the Antifa hoaxes. The leak of thousands of intelligence reports produced by
and for state and local intelligence fusion centers reveals that these systems are not
secure.”’ But the leak also shows the necessity of stronger oversight and public
accountability.

Courts have already begun restricting law enforcement use of tear gas, pepper
spray, and less-lethal munitions, which will help if these orders can be enforced. These
efforts should be supported in policy, as part of a broader police reform effort
designed to reduce all police violence.

The Brennan Center supports H.R. 7120, the Justice in Policing Act of 2020, which
recently passed the House. It is a positive first step toward equal justice for all by
banning racial profiling and chokeholds, and establishing a nationwide police
misconduct registry, among other measures. We hope it can be strengthened by
limiting police use of intrusive surveillance technologies and military equipment.
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