Elisebeth Collins Cook
6510 Truman Lane
Falls Church, VA 22043

January 6, 2014

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

I reviewed the Senate-Judiciary-Questionnaire update-letter-filed-on-December-19; 2013, in
connection with my nomination to serve a second term as a Member of the Privacy and Civil
Liberties Oversight Board. 1 certify that the information contained in that document is and
remains, to the best of my knowledge, true and accurate.

I am also enclosing a current Financial Statement (Net Worth).'

Thank you and the Committee for consideration of my nomination.
Sincerely,

AN

Elisebeth Collins Cook

Enclosure

cc:  The Honorable Charles Grassley
Ranking Member -
Committee on the Judiciary
United States Senate
Washington, DC 20510



UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR NON-JUDICIAL NOMINEES
PUBLIC

. Name: State full name {include any former names used).

Elisebeth Collins Cock
Elisebeth Bridget Collins

. Position: State the position for winch you have been nominated.
Mcmber, Privacy and Civil Liberties Oversight Board

. Address: List current office address. If city and state of residence differs from your
place ol employment, please list the city and state where vou currently reside.

Freeborn & Peters LLP
311 8. Wacker, Suite 3000
Chicago, 1L 60606

. Birthplace: State date and place of birth.
December 1975; Edina, MN

. Educatign: Listin reverse chronclogical order each college, law school, or any other
instilutign of higher education attended and indicatc for sach the dates of attendance,
whether a degree was received, and the date cach degree was reccived.

Harvard Law School, 1997-2000; 1.D. awarded June 2000
University of Chicago, 1993-1997; B.A. awarded June 1997

While at the University of Chicago, | attended classes at Université de Paris, Sorbonne
and Université de Paris, Manterre, through a study abroad propram (June 1995 - March
1996).

. Employment Record: Listin reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,
partnerships, institulions or organizations, non-profit or otherwise, with which you have
been altilialed as an officer, director, pariner, proprietor, or employee since graduation
from college, whether or not you received payviment for your services. Include the name
and address of the employer and job title or description.

Freebom & Peters LLP
311 5. Wacker, Suite 3000
Chicago, IL &0600

Partner

May 2009-September 20{9
L'nited States Senate, Committes on the Judiciary



152 Secnate Dirksen Office Building

*irst & Constitution, NE

Washington, DC 20002

Eepublican Chief Counsel, Supreme Court Nominations

March 2005-January 2009

United States Departiment of Justice

Office of Lepal Policy

953 Pennsylvania Avenuc, NW

Washington, DC 20530

Assistant Attorney General, June 2008-January 2009

Acting Assistanl Attorney General, January 2008-June 2008
Deputy Assistant Altomey General, October 2006-January 2008
Counselor, Spring 2006-October 2006

Senior Counsel, March 2005-Spring 2006

November 2002-March 2005
Cooper & Kirk, PLLC

1300 K Street, NW
Washington, DC 20005
Associate

August 2001-August 2002

United States Court of Appeals for the District of Columbia Circuit
Honorable Laurence H. Silberman

333 Constitution Avenue, NW

Washington, DC 20001

Judicial Law Clerk

August 2000-Aupust 2001

United States District Court for the Southern District of Texas
Honorable Lee H. Rosenthal

515 Rusk Sireet

Houston, TX 77002

Judicial Law Clerk

Summer 2000

Gibson, Dunn & Crutcher
1050 Conneccticut Avenue, N'W
Washington, DC 20036
Summer Associate

October 1998- April 2000

Harvard Law School Professors Hal Scott and Charles Fried
1563 Massachusetts Avenue

Cambridge, MA 02138

Research Assistant

Summer 1999

Wiley, Rein & Fielding
1776 K Street, N'W
Washington, DC 20007
Summer Associate



Summer 1998

Salés, Vincent & Associés

43 Rue de Faubourg St. Honoré
Paris, France 75008

Summer Associate

Summer 1997

Century Pool Management
5020 Nicholson Ct., Suite 20§
Lifeguard/Fool Manager

7. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (il dilferent from social
sccurity number) and type of discharge received, and whether you have registered [or
selective service.

I have not served in the military, and am nol required to register for seleclive service,

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achicvoment.

Legal Times, Washington [3.C., *40 Under 40," 2009

Edmund ). Randolph Award for scrvice to the United States Department of Justice

Criminal Division Award, 2008

Intelligence Community Legal Award, 2007

Attorney General Awards (2), 2006

Phi Beta Kappa

Honors in History, French and the College {(University of Chicago)

Theodore Nefi Prize for Excellence in French Language and Literature (University of
Chicago)

Jane Morton Schelar (extracurricular and academic achicvement) (University of Chicago)

Cum Laude {Harvard Law School)

Community Service Award (Harvard Law School)

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Assoclation

Federalist Society
Co-Chair, Administrative Law {Judicial Review) Practice Group {app. 2004)

10). Bar and Court Admission;

a. List the datefs) you were admitied to the bar of any state and any lapses in
membership. Pleasc explain the reason for any lapse in membership.

Virginia, 10/00



District of Columbia, 11/02
Iling:s, 06410

There have been no lapses in membership,

b. List all courts in which you have been admitted to practice, mncluding dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
speeial admission to practice.

Supreme Courl of the United States, 11/3/08

District of Columbia courts, 11/02

Supreme Court of Virginia, 10/28/02

United States Court of Appeals for the Second Cirgunt, 5/1/07*

United States Court of Appeals for the Third Cireuit, 2/03/04

United States Court of Appeals for the Fourth Cireuit, 10728/02

United States Court of Appeals for the Minth Circuit, 4/18/06

United States Court of Appeals for the District of Columbia Circuit, 603/03
United States Court of Appeals for the Federal Circuit, 5/03/03

United States District Court for the District of Columbia, 6/02/03
United States District Court for the Eastern Dhstrict of Virpinia, 1/28/04
United States District Courtt for the Northern District of [llineis, 01710
United States Court of Federal Claims, 12/09/02

*The Second Circuit membership expired upon departure from government
service,

11. Memberships:

a. List all professional, business, fraternal, scholarly, ¢ivie, charitable, or other
organizations, other than those listed in responsc to Questions 9 or 10 to which
you belong, or to which you have belonged, since praduation from law school.
Provide dates o membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or edilorial boards, panels, committees,
conferences, or publications.

Harvard Law Society of lllinois, Board of Directors (201 (-prasent)

BLS Women's Alliance of Chicapo, Co-Chair (201 0-present)

Chicago Republican Women's Networle (20 0-present)

Harvard Law School Alumni Association (2000-present)

Terronst Screening Center Board of Governanee (July 2006-January 2009)
Umiversity of Chicage Alumni Association (1997-present)

Melean Baptist Church (app. 1983-present)

b. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or furmerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requircments or the practical
implementation of membership policies. If su, describe any action you have taken
to chanpe these policies and practices.



None of the organizations listed above discriminate or have discriminated to the
best of my knowledge, although the HLS Women’s Alliance of Chicago targels
femalc participation at events.

12. Published Writings and Public Statements:

a.

List the titles, publishers, and dates of books, articles, reports, [etters to the editor,
editorial picces, or other published material you have written or edited, including
material published only on the Internct. Supply four (4} copics of all published
matenial to the Commuttee.

July 11, 2008 Letter to the Editor of the New York Times: “Justice and
Trafticking™

August L1, 2008, LS. News & World Repart, A Media Shield Would [Impen]
our Mational Security™

Supply four {4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
commiitee, conference, or organization of which you were or are a member. If
you du not have 2 copy of a repoit, memorandum or policy statement, give the
name and address of the organization that 1ssued it, the date of the document, and
a sumimary of its subject matter.

MNone,

Supply four (4) copies of any testimoeny, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

April 3, 2008 testimony before the Senate Judiciary Committee, Hearing on
Nominations (relevant transcript portions attached; complete hearing
record (beginning at page 1071) available at
http://frwebgate access. gpo.gov/cgi-
binfgetdoc.cgi?dbname—110_senate_heanngs&docid=f:47450.pd!

September 23, 2008 testimony before the Senate Select Committes on
Intelligence, New Attorney General Guidelines for Domestic Intelligence
Collection (written testimony attached; archived video of hearing at
hitp:/fintelligence.senate.gov/hearings.cfim ?hearing1d=3588)

Supply four (4) copies, transcnipts or recordings of all speeches or talks delivered
by vou, including commencement speeches, remarks, lectures, pancl discussions,
conferences, political speeches, and question-and-answer sessions. Inelude the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the specch was piven, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, fumnish a copy of any outline or notes
trom which you spoke.



NAPABA (National Asian Pacific American Bar Association) Southeast Regional
Confercnce, Natipnal Press Club, March 18, 2006
PATRIOT Act and civil liberties after 5/11

Houston Federalist Society, [ouston, TX, February 23, 2007
{oals and Priorities of the Department of Justice and Office of Legal
Policy

I‘ederal Bar Association Panel, Crystal City, VA, March 24, 2007
Courts-specific legislative agenda, court securily, judicial pay raises, and
Judicial nominations.

'airfax County sponsored panel on [dentity Theft, Fairfax, VA, April 12, 2007
Identity Theft, President’s Task Force

Natignal Youth Leadership Forum, Washington, DC, November 20, 2007
The Department of Justice and the Office of Lepal Policy

Prior to 2008, 1 did not speak from notes or prepared texts. After 2008, on
accasion [ would speak from notes or prepared texts; however, [ did not take
copies of the speeches from the Department of Justice and have been unable to
find online versions of those speeches.

August 18-22, Billings, Montana, participation in conference Interdepartmental
Tribal Justice, Safety, Weliness consultation, with remarks specifically
aboul implementation of the SORNA repistiry

September 9, 2008, 2008 National Conference on Human Trafficking, specch on
the efforts of the Department of Justice to cormbat human trafficking

Cctober 23, 2008 (app.) National Congress of American Indians annual
conference/trade show, remarks on potential legislation addressing crime
in Indian Country

November 18, 2008, remarks on Department of Justice efforts to combal human
irafticking, al 9ih Annual Gulf States LECC/VW Conference, Tampa, FL

December 2009, remarks and Q& A regarding reauthorization of the USA
PATRIOT ACT, phone conference organized by the Federalist Society
{outling attached)

List all intervicws you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or ranscripts of these interviews where
they are available 1o you.

September 2008, numerous interviews with print media regarding Attomey
General Gudelines fur Domestic FBI Operations (articles attached)

November 15, 2008 (app.), participation in Sealtle press conference on joint
Federal, State, Local, and private efforts to combat online child predators



December 2008, interview with ABC News regarding Department of Justice
impiementation ol DNA collechon laws {did not air)

January 2009, interview with Fox News regarding Department of Justice
implementation of DNA collection laws (did not air, article reflecting
interview attached)

January 2009 {(app.), interview with Judicature (magazine of the American

Judicature Socicty), cxcerpts published in May-June 2009 volume (anicle
attached)

13. Public Office, Political Activitiex and Affiligtions:

4. List chronelegically any pubklic offices you have held, other than judicial offices,
including the terms of service and whether such pesitions were clected or
appointed. If appeinted, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
clective office or unsuccessful nominations for appointed oflice.

United States Depariment of Justice

Office of Legal Policy

Agsistant Attorney General, Jung 2008-January 2009

Acting Assistant Attorney General, January 2008-June 2008
Dreputy Assistant Attorney General, October 2006-Tanuary 2008
Counselor, Spring, 2006-October 2006

Senior Counsel, March, 2005-Spring 2006

Appointed

b. List all memberships and offices heid in and serviees rendered, whether
compensated or not, to any political party or election committee. [f you have ever
held a position or played a role in a political campaign, 1dentily the particulars of
the campaign, including the candidate, dates ol the campaign, your title and
responsibilities,

[t is possible that I have been a member of the Kepublican National Committes by

virtue of having paid to aftend a function in January 2005.
I also contributed legal services in 2004 to Lawyers for Bush/Cheney 2004.

14, Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal expenence afier graduation
(rom law school including:

1. whether you served as clerk to a Judge, and 1f so, the name of the judpe,
the court and the dates ol the peniod you were a clerk;

I served as a clerk to the Honorable Laurence H. Silberman, United States
Court of Appeals for the District of Columbia Circuit, from August 2001-
August 2002



1.

1ii.

V.

[ also served as a clerk to the Honorable Lee H. Rosenthal, United States
District Court for the Southern Districl of Texas, August, 2000-August,
2001

whether you practiced alone, and 1 so, (he addresses and dates;
I have never practiced law alone.

the dates, names and addresses of law firms or offices, companies or
govermnental agencies with which you have been affiliated, and the nature
of your affiliation with cach.

January 2010-prosent
Freeborn & Peters LLP
311 5. Wacker, Suite 3000
Chicago, IL 60606
Partner

May 200%-September 20{9

United States Senate, Committee on the Judiciary
Senate Dirksen Office Building, Room 152

I'iest and Constitution, NE.

Washington, DC 20002

Republican Chief Counsel, Supremc Court Nominations

March 2005-January 2009

United States Department of Justice

Oflice of Legal Policy

950 Pennsylvama Avenue, NW

Washington, DC 20530

Assistant Attorney General, June 2008-January 2005

Acting Assistant Attorney General, Janvary 2008-June 2008
Deputy Assistant Attorney Gengral, October 2006-January 2008
Counselor, Spring 2006-October 2006

Scnior Counsel, March 2005-Spring 2006

November 2002-March 2005
Covper & Kurk, PLLC

1500 K Street, NW
Washington, DC 20005
Assaciate

Summer 2000

Gibson, Dunn & Crutcher

1050 Connecticut Avenue, N'W
Washington, DC 20036
Summer Associate

whether vou served as a mediator or arbitrator in alternative dispute
resulution procecdings and, if so, a description of the 10 most signmificant

malters with which you were involved in that capacity.

I have not served as a mediator or arbitrator.



b, Describe:

i

the general character of your law practice and indicate by date when its
character has changed over the years.

After law school, [ joined Gibson, Dunn & Crutcher, as a Summer
Associate. [ worked on a variely of commercial litigalion projects—both
trial and appellate.

I then clerked for two years—one vear at the District Court level, one year
at a Court of Appeals. During that time, | performed typical law clerk
duties, including observing court procecdings and assisting my judges as
they required.

Upon completion of my second clerkship, I joined Couper & Kirk, PLLC
as an associate. While al Couper & Kirk, I had the opportunity to work on
a broad range of lingation, {rom trial to appellate to Supreme Court. A
significant percentage of my practice focused on Winstar litigation—
litigation that resulted from the Savings and Loan crisis of the 1580s.
With respect to the Binstar litigation, | performead a wide ranpe of duties,
including serving as the sole associate on onc trial and sccond chair in
another trial, taking and defending depositions, drafting and arguing
metions, and drafting appcllate briefs.

At the Department of Justice, my work was primarily policy focused,
although I also did significam work with respect to Judicial nominations
and regulations. The Office of Legal Policy is charged with developing,
coordinating, and effectuating major policy initiatives of the Department
of Justice. While at the office, I worked on 8 range of policy issues from
national security to the President’s Identity Theft Task Force. My work
included drafting legislation, commenting on proposed legislation,
briefing Administeation officials, Members of Congress and congressional
staff, and devcloping policy initiatives. In addition, | worked on the
drafting and implementation of the Attorney General Gudelines for
Domestic FBI Operations, the Adam Walsh Act, and efforis to expand
DNA collection by federal agencies.

As Republican Chief Counsel, Supreme Court Nominations, [ was
responsible for the day-to-day activities concerning the nomination of
now-Justice Sotomayor. My work included review and analysis of cases,
articles, speeches, and other materials. 1 also briefed Senators and statf,

Currently, [ am working as a litigation partner in a mid-size Chicago law
firm. I have primarily focused on general civil litigation, although | have
assisted my partners from time to time as questions relating to fedcral
criminal investigations have ansen. I have also provided counseling to
clients regarding a potential defarnation lawswmit and a potential declaratory
judgment action regarding stale agency action, as well as policy advice
concerning a potential change to the Ilineis Supreme Court Rules.



it. your typical clicnts and the areas at cach period of your legal career, if
any, in which you have specialized.

At Cooper & Kirk, PLLC, 1 spent significant time on a school
desegregation case, assisiing in the representation of a school district
secking unitary status. Other types of litigation included representation of
attorneys who had been called before a grand jury investigating their
clients, and counseling of a former Member of Congress concerned about
a possible ethics investigation. Typical clicnts included Ford Motor
Company, Bank of Amecrica, and Marion County School District.

While at the Department of Justice, [ represented the United States in
several immigration cases, including serving as counsel of record on briefs
int the courts of appeals and arginng two cases 1n the courts of appeals.

Currently, I represent a range of mid-size companies facing legal
challenges. These legal issues include breach of contract and tort claims,
and potential involvement in criminal investigations., A typical client is
Trustmark Insurance Company.

¢. Describe the percentage of your practice that has been in litigation and whether
you appcared in court frequently, occastonally, or not at all. 1fthe frequency of
your appearances in court varied, describe such variance, providing dates.

While 1o privale practice, my practice was almost exclusively litigation. |
appeared 1o court lairly frequently, particularly in 2004, While in government
service 1 have appeared in court infrequently. | currently appear in court
infrequently.

1. Indicate the percentape of your practice in:

(A) foderal courts: QB
(B} state courts of record: 2%
() other courts,

2. Indicate the percentage of your practice in:
(&) civil proceedings: 95%
(B} criminal procgedings: 5%

d. State the number of cases in courts of record, including cases before
administrative law judges, yvou tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

I have tricd two non-jury cases to verdict. In the first trial, [ was the scle
associate counscl, on the second trial | was second chair.

1. What pereentage of these trials were:

{A) jury;
{B) non-jury: 100%

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any bricfs, amicus or otherwise, and, if applicable, any



oral argument transeripts before the Supreme Court in connection with your
praclice.

] have not argued before the Supreme Court. [ assisted in drafting two amicus
briefs, one as a summer assoclate in Beard of Regents v. Southwarth, 98-1189,
and one as an associate at Cooper & Kirk, PLLC, in Siivefra v, Lockyer, cent.
denied. It is possible that T contributed to other petitions for or oppositions to
petitions for certiorari, but I do not recall.

15. Litigation: Describe the ten (10} most significant litigated matters which you perscnally
handled, whether or not you were the attorney of record. (ive the citations, if the cases
were teported, and the docket number and date i1 unreported. Give a capsule summary of
the substance ol each case. Identity the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

{Jitizens Federal Bank v. United States, 92-656; App. April 2004-March 2005
United States Court of 'ederal Claims; Judpge Georpe Miller

Citizens Savings Bank sued the United States for moncy damages arising out of a
breach of contract that was entered into as part of the Savings & Loan crisis of the
1980s. This case isa Winstar case. Citizens prevailed in the Court of Federal
Claims and was awarded almost $19 million in damages. T served as second chair
during the tnal and was heavily involved in all aspects of pre-and post-trial
briefing. After [ left the firm, Citizens prevailed on appeal, and the damages have
been awarded.

Co-Counsel:

David Thompson

Cooper & Kirk, PLLC

1523 New [{ampshire Avenue, NW
Washington, DC 20036
202.220-96(0

Opposing Counsel:

Delisa Sanchex

United States Department of Justice
1100 L Street, NW

Washington, DC 20530
202-616-0337

2. American Capital Corporation v. United States, 95-323C; App. March 2004-
March 2003; United Statcs Court of Federal Claims; Judge Braden

I this case, another Winstar case, Amcrican Capital Corporation and the FDIC
sued the United States for money damages arising out of a breach of contract that
was entered inlo as part of the Savings & Loan crisis of the 1980s. American
Capital prevailed in the Court of Federal Claims and was awarded almost $109
million in damages. [ was the sole associate on the trial, and participated in all
aspects of pre- and post-tnal brieling. After I left the firm, the case was argued on
appeal, and approximately £34 million in damages were ultimately awarded.

Co-Counsel:



Michael W. Kirk

Cooper & Kirk, PLLILC

1523 New Hampshire Avenue, NW
Washington, DC 20036
202-220-9600

Opposing Counsel:

Bill Ryan {now at}

Public Company Accounting Oversight Board
1666 K. Strect, N'W

Washingtan, DC 20006

202-207-9190

Vodnar v. Gonzales, 04-74132; May-Junc 2006; United States Court of Appeals
for the Ninth Circunt; Chief Judge Schroeder, Judges Graber and Duffy (SDNY)

Mr. Vodnar, an ethnic Hungarian from Romania, petitioned for review of an order
of the Board of Immigration Appeals (BIA)} which summarily affirmed an 1J's
denial of withholding of removal and relief under the Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishiment (CAT). The
Court of Appeals held that substantial evidence supported LI's adverse credibility
finding and denicd the petition. 1 argoed the appeal on behalf of the Government.

Co-Counsel:

Jonathan Cohn

United Stales Department of Justice
{now at) Sidley Austin LLLP

1501 K Street, NLW.

Washington, DC 20005
202-736-81110

Opposing Counsel:

Jagdip Singh Sekhon

Sekhon & Sckhon

601 Montgomery Strect, Suite 402
San Francisco, CA 94111-2607
Unknown

Mirza v. Gonzales, 05-2800-ag; April-May 2007; United States Court of Appeals
for the Second Circuit; Judges Walker, Cabranes, and Goldberg (CIT)

Mr. Mirza petitioned for review of order of Board of Imimnigration Appeals (BIA)
denving his motion to rcopen removal proceedings. The Court of Appeals held
that the I-130 application for immigration of relative, applied for on alien’s behalf
by his scoond United States wife, was insufficient to establish alien's eligibility
for adjustment of status and denied his petition review. [ argued the appeal on
behalf of the government.

Co-Counsel:

Thomas Dupree

United States Department of Justice
(novw at) Gibson Dunn

1030 Connecticut Ave., N.W.



Washington, DC 20036
202-955-8547

Opposing Counsel:
Matthew L. Guadagno
305 Broadway, Suite 100
New York, NY 10007
212-267-2553

Ford Motor Company v. United Stares, 05-5092; App. March 2003-March 2005;
United States Court of Appeals for the Federal Circuit; Judges Newman, Schall,
and Linn

Ford Motor Company filed sut against Umited States asserting clwim under
provisions of World War [l contract for its share of cost of environmental ¢lean-
up of factory site where it had built bembers. The United States Court of Federal
Claims, pranted government sumimary judgment for the United States. On appeal,
the Court of Appeals held that the claim was not time-barred and that IF'ord Motor
Company was cntitled to recover costs of cnvironmental clecanup. | was very
involved in briefing the appeal on behalf of Ford Motor Company. After | left the
{irm, the case settled.

Co-Counsel:

Michael W. Kirk

Cooper & Kirk, PLLC

1523 New [lampshire Avenue, NW
Washington, DC 20036
202-220-9600

Opposing Counsel:

Kyle Chadwick

United States Department of Justice
1100 1. Streat, N'W

Washington, DC 20530
202-616-0476

Granite Management Company v, United States, 04-5005; App. February 2004-
March 2005; United States Court of Appeals for the Federal Circmt; Judges
Maycr, lricdman, and Clevenger

In this Finstar case, Granite Management brought a suit for money damages
againsl the United States arising out of the Savings & Loan crisis of the [980s.
The Court ol Federa! Claims entered summary judgment for company on issue of
liability but granied summary judgment for the United States as to damapes.
After ] lefl the {irm, the Federal Circuit largely affirmed as te damages, but
remanded for consideration of one theory of recovery. 1 am unaware of the
current status of the claims. [ was the sole associate on the case and assisted in
the briefing before the trial and appellate courts.

Co-Counsel:

Charles J. Cooper

Cooper & Kirk, PLLC

1523 New Hampshire Avenue, NW



Washington, DC 20036
202-220-9600

Cpposing Counsel:

Tarek Sawi

United Siates Department of Jushice
1100 L Sireel, NW

Washington, DC 20530
202-616-0320

United States v. Marion Country School District, 5:78-0v-22-0C-20; United
States District Court for the Middle Dastniet of Florida, Judge Schlesinger

‘The United States originally sued Marion Country School District for civil rights
violations, and the parties entered into a Consent Decree. Cooper & Kirk was
engaged 1n 2004 to seek unitary status and release of Marion Country Irom the
Consent Decree. | assisted in preparing the school district for a Unitary Status
hearing, which was held after I left the firm. Marion County’s Maotion for Unitary
Status was granted in January, 2007, and the case dismissed.

Co-Counscl:

Michacl W. Kirk

Cooper & Kirk, PLLC

1523 New Hampshire Avenue, NW
Washington, DC 20036
202-220-2600

Opposing Counsel:

Tamara Kassabian

United States Department of Justice
601 I Strect, NW

Washington, DC 20004
202-616-3844

Rozhelyuk v. Gonzaley, 05-75480; App. May 2006-February 2007; United States
Court of Appeals lor the Ninth Circuil; Judges Beexer, Fernanderz, and McKeown

Lidiya Rozhelyuk and her 14-year-cld daughter, Nataliva Sorokhan, natives and
citizens of the Ukraine, petition for review of the Board of Immigration Appeals’
decision that affirroed the Immigration Judge’s denial of their applications for
asylum, withholding of remaoval, and relief under the Convention Against Torture
(*CAT"). The Ninth Circuit denied the petition for revicw. 1 scrved as counscl of
rceord on behalf of the government in the Ninth Circuit and briefed the petition
for review.

Co-Counsel:

Jonathan Cohn

United Stales Department of Justice
{now a1) Sidley Austin L.ILP

1531 K Street, NJW.

Washington, DC 20005



10.

202-736-8110

Opposing Counsel:

Leah W, [Turwitz, Esq.

2727 Camino del Rio South, Suite 110
San IMego, CA 92108

(619) 239-7855

Vasgquez-Areflanes v. United States, 05-76399; App. April 2006-January 2009,
United States Court of Appeals for the Ninth Circuit, No Panel Identified by the
time [ left government service.

In this immigration case, the pelitioner sought review of an Immigration Judge’s
decision to deny her cancellation of removal for nonpermanent residents, and the
Board of Immigration Appeals’ affirmance of that decision. The petitioner
contends that the Immigration Judge erronecusly concluded that she lacked the
requisite pood moral character. | served as counsel of record (or the government
and briefed the petition for review in the Ninth Circuit.

Co Counsel:

Jonathan Cohn

United States Department of Justice
(now at) Sidley Austin LLP

1501 K Street, N.W.

Washington, DC 20005
202-736-8110

Opposing Counscl:

Daphna Mendelson

295 §9th Street, Suite 201
Daly City, California 94015
650-757-8500

AmBase Corporation v, United Stares, 93-331C; App. November 2002-March
2005; United States Court of Federal Claims; Judge Loren Smith

In this Winsigr suit, a holding company which owned defunct thrift and
carporation which owned all of holding company's stock brought snit for money
damages against the UUnited States alleging that enactment of the Financial
Institutions Reform, Recovery and Enforcement Act (FIRREA) breached a
contracl. The Federal Deposit Insurance Corporation (FDIC) intervened as
successor (o rights of thrift. AmBase filed a motion to dismiss the FDIC, and
motion to define the measure ol damages. Judge Smith held that there was
jutisdiction to review the FDIC s administration of the thrifl receivership when
determining the value of damages o be awarded to thrift shareholders. T assisted
in the briefing before the Court of Federal Claims,

{o-Counsel:

Charles J. Cooper

Cooper & Kirk, PLLC

1523 MNew Hampshire Avenue, NW
Washington, DC 20036
202-220-9600



Opposing Counsel:

David Levitt

United States Department of Justice
1100 L Street, NW

Washington, DC 20530
202-307-0309

16. Lepal Activitics: Describe the most significant legal activities you have pursued,

including significant litigaticn which did not progress to trial or legal matters that did not
invelve litigation. Describe fully the nature of your participation in these activities. List
any clicnt(s) or organization(s) for whom you performed lobbying activitics and describe
the lobbying activitics you performed on behalf of such client{s} or orgamizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the aitomey-client privilege.)

In my current rele, a good pertion of my legal activities includes counseling regarding
potential lingation. Ay examples, [ have counseled a client contemplating a lawsuit
based on defamatory statements, as well as a client contemplating a declaralory
judgment action concermng 4 state regulatory agency. Neither have filed suit as of yel

As Eepublican Chief Counsel, Supreme Court Nominatien, my work did not invelve
litigation. | analyzed legal materials and bricfed Senators and staff as to their import.

While at the Department of Justice, very little of my work involved hitigation; instead, |
worked primarily on development of legal policy, regulations, and judicial nominations.
This work included drafting legislation, analyzing legislative proposals, and
implementing stalulory requirements.

While in private practice prior to Joining the Department of Justice, I was involved in
some legal activities that did not invelve litigation, for example, I assisted in the
representation of a former Member of Congress who was concerned that he could be the
subject of an cthics investigation. [ also assisted in counscling a client as to the potential
ramifications of a legislative proposal for that client’s organization.

I have not performed any lobbying.

17. Teaching: What courses have vou taught? For each course, stale the title, the institution

18.

at which you taught the course, the years in which you taught the course, and describe
briefly the subject maiter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committes.

In October 2014, 1 taught one session of an Lvidence seminar at Chicago-Kent School of
Law. We discussed various issues rclating to the admissibility of evidence and differing
standards for private and public actors to obtain admissible evidence. There was no
s¥llabus for the course.

In February 2011, 1 taught one session of an Evidence seminar at Chicago-Kent Schoo] of
Law. We discussed the impact of technology on the Rules of Evidence. ‘There 15 no
syllabus for the course.

Deferred Income! Future Benefits: List the sources, amounts and dates of all
anticipated receipts from delerred income arrangements, stock, options, uncompleted




19.

20

21.

22

contracts and other future benefits which you expect to derive from previous business
relationships, prelessional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the futurc
for any financial or business interest,

Pursuant to agreement, Cooper & Kirk, PLLC and Freeborn & Peters LLLLP haold 401{k)
accounts for me.

Outside Commitments During Service: Do you have any plans, commitments, or
agreements to pursue outside employment, with or without compensation, during your
service? If so, explain.

Yes. ] anticipate continuing my practice as a litigation partner at Freeborn & Peters LLP,

Sources of Income: List sources and amounts of all income reccived during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and olher items
exceeding $500 or more (if you prefer 1o do so, copies of the {inancial disclosure report,
required by the Ethics in Government Act of 1578, may be substituted here).

Please sce attached financial disclosure report.

Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as called for).

Please see allached Net Worth Statement and SF-450 on file with the Committee.

Potential Conflicts of Interest:

a. ldentify the family members or other persons, parties, affilhiations, pending and
categories of litigation, financial arrangements or other factors that are Jikely to
present potential conllicts-of-interest when you first assume the pesition to which
vou have been nominated. Explain how you would address any such conflict if it
were 10 arse.

In connection with the nomination process, [ have consulted with the Office of
Government Lthics and the Department of Justice's desipnated agency ethies
official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an ethics agreement that [
have entered 1nto with the Department’s destgnated agency ethics official. am
not aware ¢l any other potential contlicts of interest.

b. Explain how you will reselve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

In connection with the nomination process, [ have consulted with the Office of
Government Ethics and the Department of Justice’'s designated agency ethics
official to identify potential conflicts of interest. Any potential conflicts of
interest will be resolved in accordance with the terms of an cthics agreemcent that 1
have entered into with the Department’s designated ageney ethics official. [ am
not aware of any other potential conflicts of intercst.



23. Pro Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional worklead, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilitics,
listing specific instances and the amount of ime devoted to cach. If you are not an
attomey, please usc thns opportunity 1o report significant charitable and volunteer work
you may have done.

While at Cooper & Kirk, [ assisled in multiple representations undertaken for reduced
fees or pro beno. For example, [ assisted in the drafting and filing of a briel on behalf of
a public interest organization seeking to protect its First Amendment rights, In addition,
[ agsisted in the representation of an individual challenging a lederal regulation that had
been canstrued to prohibit him from sending a bible, political magazines, and other
material to his son, who was then serving in Kuwait or Saudi Arabia.

At the Department of Justice, ! took the opportunity to provide pro bone services at a
legal clinic in Washington, D.C.

I am currently working with a number of my partners to support a range of charitablc
organizations, including those dedicated to providing reduced rate or pro bono legal
survices. In addition, I have served as a moot court judee both for Morthwestern
University Law School and for the American Bar Association. On election day, alter
participating in relevant training, I provided legal support to poll watchers across Illinms.
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July 22, 2008

LETTER; Justice and Sex Trafficking

To the Editor:
Re "The Justice Department, Blind to Slavery™ (Op-Ed, July 117

We Iake is5ue with John R. Milter's characterization of the Department of Justice's work in the fght against sex trafficking and the
department's commitment w rescuing vistims of this bamendaus ¢eimeg,

The department has convicted hundreds of sex traffickers for prostitoting children and forcing women into prostitution. We have rescusd
hundreds upon bundreds of viclims. And we strongly suppon Congressienal reauthonzation of the Trafficking Victims Protsction Act,
which made these sucersses possible.

Butl we oppose provisions in the bill passed by the House of Represeniatives thal would divert cur focus away from the worst of the worst
cases by making all prostituticn a federal crime.

Dozens of law enforcement agencies, women's and immigrants' groops, crime victims' rights arganizations and policy experts have writen
Congress sharing the department's concern.

Elisebeth C. Cook
Assistant Aftorney Cieneral
Meparimant of Justics

Was&ing‘mn, July 11, 2008

Gopyright 2010 The New Yors Times Gompany | Hope | Fovacy Palicy | Searen | Corestions | XML It'?.'P. | Gommgt Us | ¥ for Us | Bock to Top
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Two Takes: A Media Shield Would Imperil Our National
Security

Protecting people who leak vital information illegally would hurt our
national safety

By Elisebeth C. Cook
Posted August 11, 2008

Monday, June 14, 2010

A media shield's appeal is understandable. A free press that informs the public and holds
government accountable is a bedrock principle of our society and one that we are
committed to defend. But creating a new privilege for journalists to withhold the identity of

confidential sources, as Congress is considering, would do more harm than good.

In the real world, such a privilege would adversely affect our ability to keep the country
sdafe from terrorists and other criminals. This impact has led the heads of all federal
government agencies in the intelligence community to oppose the proposed legislation.
While the media shield bill includes "exceptions” for national security and serious crimes,
they are inadequate. First, they are largely prospective and would not apply after a crime
has been committed. Second, we would still have to produce classified and sensitive
information in order to compel reporters to disclose their sources, Third, even if we meet
the bill's exacting standard, judges could still prevent us from obtaining critical source
information. This would undermine, if not eviseerate, the government's ability to obtain
information that could be necessary 1o protect national security, investigate acts of
terrorism, or identify leakers of classified information.

These defects are compounded by the fact that a shield would apply to a virtually limitless
class of people. Indeed, the bill's definition of journalism is so broad that essentially
anyone who regularly disseminates information of public interest would qualify—as would
his or her supervisor, employer, parent company, subsidiary, or affiliate.

Highly classified. Two real-world examnples, cited by supporters of the legislation,
underscore the government's concerns about this legislation. The existence of a highly
classified program that allowed us to monitor the finances of terrorist organizations and

their backers was leaked to reporters who then ran a story detailing its operations. This

http:/fwww.usncws.com/opinion/articles/2008/08/1 1/two-1akes-a-media-shicld-would-imp...  6/14/2010
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disclosure compromised one of our most valuable programs and made harder our efforts to
track terrorist financing. There is no credible allegation that the program viclated U.8. law,
and the newspaper's own ombudsman later concluded that the article should not have been
published,

In another case, the government developed a plan to go to court, freeze the assets, and
search the premises of lwo nonprofit organizations suspected of supporting terrorists.
Information about the plan was leaked to two reporters, who called the groups seeking
comment on the impending scarches and asset freezes—alerting them to the government's
actions and potentially threatening the safety of the agents executing the search warrants,
to say nothing of the harm done to the investigation. The reporters refused to identify their
sources and challenged efforts by the government to obtain phone company records
indicating who might have leaked the information.

Such cases, in which confidential sources broke the law by leaking classified or other
sensitive information, with serious consequences for national security and law
enforcement, are telling. Media advocates evidently believe that such leaks ought to and
will be protected by a shield law. One of the goals of the legislation, we are told, is to ensure
that sources will feel free to talk to reporters—ancother way of saying that it is designed to
ensure that we will have more such leaks. The sources in these cases broke the law in order
to reveal information that showed not that the government was acting improperly but that
it was doing its job appropriately and effectively. Of course, the fact that these and other
leaks made their way into the news media in the absence of & shield law makes them odd

examples to cite as evidence for its necessity.

This is a complex issue involving some of our most cherished values and our most
important responsibilities as a government. The balance between such interests is not
always clear and can lead people of good faith to disagree. But the proposed bill overly
restricts the government's ability to oblain information crilical to protecting national

security and enforcing laws.

Join the debate—tell us what you think about a shield law to protect confidential sources.

Post your thoughts here.

Tags: journalism | media | law | national security

http:/fwww.usnews.com/opimon/articles/2008/08/1 1 two-takes-a-media-shicld~-would-imp,.. 6/14/2010
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souri. All foer enjoy the strong suppori of their home State Scn-
ators. We will also consider the nominec for Assistant Attorney
General for the Office of Legal Policy in the Department of Justice.

We will preceed in the following manner. After opening state-
ments from any Committee members, we would like for the Sen-
ators present to introduce their nominees. Then we will invite the
noeminees themselves to take the oath, as well as present any cpen-
ing remarks or introdwuce their family and their friends. Then we
will take the time for questions.

Scnator Spectar is here, and we ask him for his comments.

STATEMENT OF HON. ARLEN SPECTER, A 118 SENATOR FROM
THE STATE OF PENNSYLVANIA

Senater SPECTER. Well, thank yon very much, Mr. Chairman. I
am delighted to see our colleagues, Senator Warner and Senator
Bond, here today for purposes of waking introductions. Senator
Webb has just joined us. We welenme the nominges and their fari-
lies and we will do our best te process these pominations throogh
the Commitiee for up-or-down, votes,

Barlier today in this reom we had an extended discussion on the
confirmation process. | think it is oniy fair to let all the nominees
and olhers interested in what is going on, candidly, about the dif-
ficulties of the confirmation process. We have had a practice of
slew-downs during the last 2 years of a presidency. It happened in
the last 2 years of President Heagan, the last 2 years of President
Bush the firsl, and happened in the tenure of President Clinton,
where Republicans were in control for 8 years,

In 2005, we had very extended filibesters and challenge of chang-
ing the rules on flibustering with the se-called Censtitution, or nu-
clear, option. It is my hiope we'll be ahle to process these nominees,
We're obviously concerned about the qualifications. As the Chair-
man, Senator Kohl, has commented, lifetime appeintments are
vory, very important. But I do believe we need to proceed with the
hearings and evalvation and voie up or down on these nominees.
T will du my best to move the process forward,

Sa, on with the show, Mr. Chairman.

Senator KoL, Thank you very much, Senator.

Senater SPECTER. Senator Warnor 15 next to you.

Senator KoAL. If you would like to make your introduction, Sen-
ator Warner.

PRESENTATION OF MARK DAVIS, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINIA
AND DAVID J, NOVAK NCGHMINEE TO BE (LS. DISTRICT JUDGE
FOR THE EASTEKRN DISTRICT OF VIRGINIA BY HON. JOHN
WARNER, A U5, SENATOR FROM THE STATE OF VIRGINIA

Senator WARNER. Thank you, Mz Chairman, and my lifetime
friend, Senator Specter. Senator Specter and [ have been here,
we'ra going inte oer 30th wear in this inslitultion. I value the
fricndships that I've had with yvuo, sir, and Senator Specter, and
the chairman of this Committes, Chairman Leahy, and many oth-
ers. I've appeared before thiz Committee, I'm not sure how many
times, Mr. Chuairman, but 1 knew that | have either introduced or
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sat here on behalf of every member of the Federal judiciary in the
Commonwealth of Virginia,

Y just think it's one of the mest important functions of a United
States Senator to work wilh the President, to werk with his col-
leagues in the Senate, in the advice and consent process. I com-
mend you, Mr. Chairman, for the dedicated work that you had.

T'nday, our two nominees are from Virginia, IYs an unosusl sito-
ation. I'm privileged to sulreduce Chief Judpe Spencer, the Federal
District Court of the Eastern District of Virginia, who has come on
behulf of the candidates today. I'd ask it Judge Spencer might nse
o be recognized. Thank you, Your Honor,

We also have Judpre Morrison of the State Court of Virginia wheo
has come on behalf of —Judge Mordsan, we thank yoo.

Now, Mr. Chairman, I would like unanimous consent to place
into the record my statement, I see my colleague is here. I can be
very brief, because the records speak for themselves and need not
have this old, crackly voice here, which is not working too well
today, ta cover it.

The first nominee I'd like to address is Judge Davis. He's Chief
Judpge on a division of our Stale Court. This young man started in
my oflice as an intern, Mr. Chairman, and then came back and
worked on the staff in my officc. His whele judicial career, up
through his position as Chief Judge, is carefully outlined in this
statement. Withouot any hesitation, I uneguivoeally baek this nomi-
nation and am very, very proud to see cne of my staflf members
coine before the USY. Senate to be recopnized under the advice and
voneenl constitntional procedures for elevation to the judiciary. 1
thank you,

Mext, iz a pentleman, Mr. Novak, whom I have come to know in
the procesz with my good fricnd, Senator Webb and I We work to-
pether as a team and we interview extensively many, many indi-
viduals carefully before we first subinil the names to the President,
and then before we come here. | wish to thank Senator Webh. Ive
worked 1o a similac capacity with all of my partners here in the
Senate and the Slate of Virginia, be they Republican or Democrat,
to seo that we pot forward for the judiciaty only those we deam
yualified.

Now, this young man, having been a Federal prosscator myself
mamny, many vears ago, 1 would call him the prosecutor’s pros-
ecntor. He huas done s mueh in his lifetime in the proseeuntorial
work to sce that people are fairly prosecuted and to carry out the
law of the land, which allegedly has been broken in the various
prosecutions. Apain his entire blography and all the important po-
sitions Lthat he's held are vaptured in detail in my statement, Like-
wisc, | put my wnequivocal support behind this fine gentleman.

I wash te alse bring Lo the Chairman's altention and that of the
dislinguished Ranking Member that I have spoken to either the
Senators themselves or their senior staff on behalf of this Com-
mittee. There is a matter wath Mr. Novak. It's being reviewed with-
in the Department of Justice. There's knowledge in here with youor
staff, and I'm confident thal this matter will be compietely resolved
privr to the actien of this Committee.

And last, Mr, Chairman, 1 introduce M= Elischeth Copl. Now,
earch of these distinpuished candidates has their family here. Per-
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haps, I think your protocel is, when they come they introduce their
own families. Bhe's juined by members of her family today. This
fing nominee is nominated to serve as the Assistant Attorney Gen-
eral responsible lor leading the Offies of Legal Policy, or the OLP,
as we know it. That serves as the principal office for the planning,
develc‘:ﬁment, and coordination of high-priorty palicy initiatives
from the Department of Justice, and works clesely with the Presi-
dent on the sctection process for the Federal judiciary.

Again, Phi Beta Kappae. I need not go farther, It's all in here, an
extraurdinary career for this magnificent femate professional.

1 thank you, distinguished Chairman and the distinguished
Ranking Member, and ask again that my full statement be placed
in the record.

Senater Kok, Thank you, Senator Warner. It shall be done,
without chjection.

[The prepared statement of Senatur Warner apprars as a submis-
sien for the record.]

Scnator KOHL. Senator Webb, would you like to speak?

PRESENTATIUN OF MARK 5. DAVIS, NOMINEE TO BE U.S. I1S.
TRICT JUDGE FOR THE EASTERN DISTRICT OF VIRGINEA
AND DAVID J. NOVARK, NOMINEE TQ BE US, DISTRICT JUDGE
FOR THE EASTERN IMSTRICT COF VIRGINLIA BY HON. JIR
WEIIE, A 15, BENATOR FROM THE STATE OF VIRGINIA

Senator WEEE, Thank you, Mr. Chairman and Ranking Member
Specter. 1 would like to begin hy associating mysell with all the re-
marks of our senior Senator from Virginia. Actually, as he was giv-
ing his remarks, 1 was sit{ing here remembering that, 24 years ago
this verv month, Senator Warner satl next to me during my con-
firmalion hesring to be Assistant Secretary of Defense, and intro-
dured me. Ho when we're talking about tryving to move things for-
ward i a bipartisan manner here in the Senate, that is one exam-
ple among many of hew we have been able to work over maeny
vears togother.

I wonld like to add my own strong support [or the nominations
of Judpe Mark Davis and Mr. David Novak, and alse I'm pleased
to join Senater Warner in introduging Elisebetls Cook Cellins, who
is a Virgimuan who has been nominated as Assistant Attorney Gen-
eral for Lepal Policy at the Department of Justice, We all know the
role that the Constitution assigns the Senate in the advice and con-
sent process with respect to cur judgeships. These sre lifetime ap-
pointments,

Virginians expect our Senutors to take very sericusly our con-
stitutipnal dutics and to [ock beyond party afiiliatiens to imnpactial,
balanced, fair-minded c¢riteria in examining those peeple who we
are going to lrust in those fiduciary responsibilities.

Senater Waoarner and 1, early on, undertook a careful and delib-
crative joint precess in ordor to find the mosl gquadified judieial
nominees. This process inveolved & thorcugh records review, rig-
orous interviews jolutly held, asking for the opinions of the bar as-
gociations, marny different bar associstions in Virginie, and through
thal prucess we jointly conecurred in the high qualifications of
Judge Davis, and also Br. Novak.
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Se, without going inte any duplicative deiail in terms of quali-
ficalions, 1 wonld ask that my {ull ststement be inserted intp the
record of this hearing, and 1 would like to associate movself in full
measure with what Senator Warner has already said,

Senator KOHL. Thank you, Senalor Webb, Without ubjection, it
will be done.

Senator WEBE. Thank you, Mr. Chairman.

|'The prepared slatement of Senator Webh appears as a submis-
sien for the recerd.]

Senator KoH1. We have two Senaters from Missouri with us at
thiz ppint. Senior Benater Chris Bond?

PRESENTATION OF DAVID GHEGORY KAYS, NOMINEE TO BE
U.5. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF MIS-
S0OURE AND STEPHEN N. LIMBAUGH, JR., NOMINEE TO BE
L.E. DISTRICT JUDGE FOR THE EFASTERN DISTRICT QF MIS-
SOURI BY HON. CHRISTOWHER 8. BOND, A 1.5, SENATOR
FRON THE STATE OF MISSOLURI

Senater BoxD, Thaek you very much, Mr. Chairman, Senator
Bpecler,

I, too, would associate myself with the general comments made
by the distinguished senior Senator from Virginia. He always says
it well, and he did apain loday. I thank the members of the Com-
mittee for holding this hearing to consider the nominatiens for the
Easiern and Western Fedoral 1Jistrict Court benches in Missourd,
the Elgnorable Stephen Limbaugh and the Henorable Greg Kays, or
as he's known in the formal paperz, as David Gregory Kays, so
there 15 no confusion abouat rc?ﬂrr‘ing to him by his middie name.

Yuur helding these hearings ioday, reporting these nominees fa-
vorahly, and ensaring the full Senate approve Lheir normination will
help show that the Federal judicial nominsting precess can work
to provide Federal judges our courts so desperately need.

I'm sv pleased and proud to be able to be here today, aleng with
my colleague, Senator MeCaskill, tov introduce such outstanding
nomnees to lhe Federal bench. Both Judpe Kays and Judge
Limbaugh share bipartisan seppert, both have fine judicial minds,
and arc public servants, They both represent the values and char-
acter of my Missour] constituents,

Judge Kays haily from Lebanon, Blissowri, a mid-zsized city in
Sourhwest Missouri. Felks from Sowthwest Misseuri are hard-
working, God-fearing, family loving. OF course, [ like to think of all
Missourians that way, bul they're particularly preud te do so. But
vou will gee today, us [ see, that Judge Kays' sharp legal mind and
record of experience as a State Circuit Court judge—that's @ trial
judge - are matehed egually by a midwesterner's modesty, earnest-
nees, and commitment to duty and seoace,

New, Kanzas Cily is in the Western District of Missouri and pro-
duces many big city lawyers and judpes, seme of whom I was alse
proud to recommend, but I am especially happy that this occasion
will allow the nominalion and hopeful confirmation of a judge Tom
laclede County,

Judge Limnbauph also halls from a midesized city, Cape
Girardeau, on the bMississippt River in southeastern Missouri,
Judge Limbaugk and his entire family, which includes more than
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souri, # fairly small commuonity in soothwest Missourd that 1 fpel
very close to,

As to Judge Limbaugh, 1 consider him a friend. [ think that 1
would gquete briefly from a letter that was sent to me by Judge
Welfe of the Missouri Supreme Court: “Judge Limbaugh has served
with distinelion on the Missouri Supreme Court for many years,
and two judges that are on the court that came to the court
threugh Democratic Governers have expressed publicly what a fine
judge he is.” This letter is particulacly meaningful becavas not only
was he appointed by Governor Carnshan, but he had served in
Governor Carnehan's administration. He wrote this letter, refersing
to Jud%:: Limbaugh, “He is a magnificent judge. He is civil, he is
polite, he is extremely conscientions and hardwoerking. Most of all,
he truly cares about the law. He is the kind of judge with whom
you can disagree and the matter is never disagreeable.”

There have been many kind words said about Judge Stephen
Limbaugh in terme of his work, his collegiality, but once again, he
is a former trial judge, He came to the Supreme Court, the highest
appellate court in gur State, from a courtroom. I think it's wonder-
fui that he wants to return to & courtroom, because I think the es-
sence 6f & trial judpge is one who understands that the hattle hefore
him is one that it is an henor to be in a positien to make decisions
as Lo the law and to try to make sure that law is applied fairly,
regardless of who comes to the courtroom,

o I think these are two outstanding nominees and I'm proud of
the hipartisan manner in which my colleapue, the senior Senator
from Missouri- -

Senator Bonp. Thank you,

Senator MoCaskiLl.—has worked with e on these nominations,
I recommend them to the Committes, I recommend thom: to the
Senale, aund T appreciate your time today.

Thank you very much.

Senater KoL, Well, we thank both the senicr and the jomior
Senator from Missouri. We appreciate your being here.

At thiz point we'd like to cal. ail five nominees to come forward
and to remain standing. If you'll raise your right hand, I'll admin-
ister the nath.

[Whersupon, the nominees were duly sworn ]

Senater KosL. You mai be scated.

Starting with Ms, Cook, we will ask esch nemines to introduce
themseives, make any brief comments you'd like to make, and in-
traduce members of your family as you may see fit.

bls. Cook.

STATEMENT DF ELISEEETH C. CODK, NOMINATED TO BE AS-
BISTANT ATTORNEY GENERAL FOR THE OFFICE OF LEGAL
POLICY, DEPARTMENT OF JUSTICE

Mz Cook. Thank you, sir. First, I wented to take you for taking
the time 1o chair this heanng today, and Senator Specter, for being
hers today. T alsp wanted to thank the Chairman for scheduling
thiz hearing. | wanted to thank the President for this nomination
and the Attorney (eneral for the faith that he has placed in me.

1 alsp wanted to take the oppeortucnity to introduce my Ffamily
members who are here. My parenls, Tom and Martha Colling, and
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my busband, Jim Cock. Jim's parentis, Bon and Maryann, were
hoping to come today, but Maryann's mother is not well so they
were unable to make il.

Senator BPFECTER. Would you ask your relatives to stand so we
can grect them?

Ms. CooK. Flease stand.

Senator SPECTRER. Nice to have you all hgre

Ms. Cook, And I alse wanted to thaok my friends and colleagues
who have taken time out of their busy sthedules to be here today.

Senator KOHL. Thank you, M= Cook.

Mr. Davis.

[The biographical intormation follows.]
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an Asgistant DA in a very good District Attorney's Office. Not as
good as when [ was District Attorney, but very good,

[l.aughter.d

The vole has started. P'm going to excuse mysell, Mr. Chairman,

Senator KodL. Thank you.

Senator SFECTER, | expect to have a replacement Republican
Scrnator arriving shortly,

Senator KouLl. Thank you, Senator Specter.

There is a wote, az he =said, =0 we'll recess for perhaps 10 roin-
utes. I'll get hack here as soen as I can and then we'll proceed with
questinns.

[Whereupon, at 2:49 p.m. the hearing was recessed. ]

AFTER RECESS [3:.07 p.m.]

Henator KoL, The hearing will resume. We will commence ques-
tioning for Ms, Cook.

Ms. Cook, ene of yuur primmary responsibilities atl the Office of
Legal Policy is the selection of judirial nominees. With time is very
ghort before the next election, what has yeur office done to encour-
age the White House to identify consensus nominees like the ones
who are before us today who can ke confirmed? Do vou believe that
it is important to consult and get the approval of home State Sen-
alors before nominations are made?

Ms. Coox. Thenk you for that question, The Office of Legal Pol-
icy within the Department of Justice does play a supporting role
ity thu: seleclion process for judicial nominees. Mtimately the devi-
sion of whether or not to nominate an individus! is the President’'s
desision, hot the Departraent, and my office in particular, does play
& supporling role in that process,

You had aszked aspecifically abeut consultation. The consultation
process 15 one out of the White House couacil's office. It iz not one
of the areas where the Depurtinent of Justice would play a role.

Senalor KoHL, M=, Cock, during the tenvre of Attorney General
Gunuzales there was a perception that pelitics played a significant
role in the denisions made at the Departroent. Was there a similar
problem ot GLP? What will you do 1o ensure that this doea not be-
come a problem, should you ]::{rc canfirmed?

M=z Cook. Let me explain a little bit about how the Office of
Legal Policy is currently staffed. T am the Acting Assistant Attor-
ney General right now, Lhere are three Deputy Atterney Generals,
and a Chief of Stafl on the senior staff. They are all carser attor-
nays. They have all been at the Department longer than 1 have,
Cne of my goals, if conflieined, would be to make the Office of Legal
Policy a place where they will want to stay long after [ am gone.
If confirmed, in any of my decisions, I would hope to have their
mput and their experience in that decision-making process.

Soenator Kotk Thank you.

Mz, Cook, while OLY 15 known primarily for ils roele in filling ju-
dicial vacancies, it also plays a role at the Justice Departmenl in
conducting policy reviews of lepislation implementing Department
initiatives, among other things, Can wou tell us what yeour prier-
itiexs will be in that area for the rest of this admuinistration?

M= Coowr. If confirmed, my priorities weuld be to institutionalize
the gains that wo have made in areas such as combatting violent
erime, combatting chifd exploitation, combatting identity theft, and
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combatling human trafficking, Theso are areas where my office has
heen very invalved in the past in the development of initistives, in
asscssing legislation, and I would hope to continue to priorilize
those, if confirmed.

Senator KoHL, What will be your biggest challenge, do you imag-
ine, over the next several months?

Mz, Coox. [ think the biggest challenpe that we will face is the
facl that the administration is ending. But from my perspsctive,
now 15 the time to nstitutionalize the gaing that we have made in
numersus areas and to make sure that the Department continues
te be a place where great professionals want to wark.

Senater Kour, Where do you think you may have some problems
that you will have to deal with, that you might warn us?

Ms. Cook. I'm not aware of any specific areas, but I can tel] you
that, should areas arise where we fecl we could use, [or example,
additipnal authorities, we would weleomme the opportunity to work
with this coromitiee.

Senator KoHl., Thank you, Ms. Couk.

Wis, CooK, Thauk you.

Scnater KouL, Judge Davis and others, during Chief Justice Rob-
erts' nomination hearing, moch was made of his suggestion that his
job as a judge was little more than thet of an umpire calling bails
and strikes, I'o sure you recellect that, Some of us, in respunse,
sugpested that thi=z analogy might be a little too simple, because all
urapires, after all, have different zones with respect to balls and
strikes. That is hegawse they bring their own unique life cxpori-
ences 1o the bench. No two people are exactly similar.,

Bo would you comment on the Chief Juslice's comparison to the
rele of 4 judge being like that of an umpire?

Mr IDavis. Well, Senator—

Senator KonHL. Would you agres with him or do you think the
Chicf Justice was wrong?

[Laughier.}

I dare you to answer that guestion, yes or no.

Laughler.]

Mr. Pavis, Benator, it is 8 metaphor, T puess, that he chose to
use. | would say that 1 see the role of a judge as Lo uphold the rule
of law, That's what I've iried to do in the past § years while I've
served, and to look to the Comstitution, to Jook to the statuies that
are passed by this body, and to try to do the best job possible to
make sure that everybody in the court is heard, they're heard in
a [uir manner, and thal the process plays out in an open and fair
manner.

I think thal's the way that [ see the role of the judge, to make
sure that in the couriroom ihal happens, that everyone in the ad-
versarial provess hus the opportunity 10 be heard and to make sure
thal the rule of law is whal geverns the cutcome.

Sonator KoHL. All right.

Judge Kays,

e, Havs, Thauk you, Senaetor. [ agree with much of what Judge
Davis has stated. Yoo know, ene of the challenpes that I think peo-
ple oo the bench—judges have is o ensure that when people leave
the courtroom they have a sense lhal they were treated fairly and
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Mr. Chairman, Vice Chairtman Bond, and Mcembers of the Commititee, thank you
for the opportunity to appear before you teday 1o discuss the Attorney General's
Guidelines for Demestic FBIT Operations. We believe that these guidelines will help the
FBI continue its transfermation from the pre-eminent law enforcement agency in the
United States to a domestic intelligence agency that has a national security mmisston and
law enforcement mission.

The new guidelines provide more uniform, clear, and straightforward rules for the
FBl’s operaticns. They are the culmination of prior efforts 1o revise the FBI's operating
rules in the wake of the September 11 terrorist attacks. They are consistent with and help
implement the recommendations of several distinguished panets for the FBI to coordinate
national security and criminal investigation activities and to improve its intelligence
collection and analytical capubilities.

These guidelines will protect privacy rights and civil liberties, will provide for

meaningful oversight and compliance, and will be largely unclassified. Conseguently,
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the public will have ready access in a single document to the basic body of operating
rufes for FBI activities within the United States. The guidelines will wake the place of
five existing sets of guidelines that separately address, among other matters, criminal
investigations, national security investigations, and foreign intelligence collection. They
arc sct to Llake effect on October 1, 2008,

We have greatly appreciated the interest of this Committee and others in these
guidehnes. Ower the past six weeks, we have made a draft of the guidelines available for
review to the Members and staff of this Commitice, the House Permanent Select
Committee on Intelligence, the Senate Judiciary Coinmitiee, and the House Judiciary
Commiltee. We have provided briefings (and made the draft guidelines available for
review) to a wide range of interested individuals and groups, including Congressional
staff, public interest groups ranging from the American Civil Liberties Union (ACLU) e
the Arab-American Anti-Discrimination Council {(ADC) to the Electronic Privacy
Infermation Center (EPIC), and a bread set of press organizations. The dialogue between
the Department and these individuals and groups has been, in our view, both
unprecedented and very constructive. We have appreciated the opportunity to explain
why we undertook this consolidation, and we are amending the draft guidelines to reflect

feedback that we have received,

L Purpose of the Consclidation Effort
Approximately 18 months ago, the FBI requested that the Attorney General

consider combining three basic sets of guidelines—the General Crimes Guidelines, which



were promulgated in 2002, the National Security Investigative Guidelines {NSIG), which
were promulgated in 2003, and a set of guidelines that are called the Supplemental
Foreign Intelligence Guidelines, which were promulgated in 2006.

This request was made for three primary reasons, First, the FBI believed that
certain restrictions in the national sceurity guidelines were actively interfering with its
ability to do what we believe Congress, the /1] Commission, WMD Commission, and
the President and the Amernican people want the FBI to do, which is to become an
intelligence-driven agency capable of anticipating and preventing terrorist and other
criminal acts as well as investigating them afler they are committed. The clear message
to the FBI has been that it should not simpiy wait for things to fall on its doorstep; rather,
it should proactivety look for threats within the country, whether they are criminal
threats, counterintelligence threats, or lerrorism threats.

Second, the FBI believed that some of the distinctions benwecn what an agent
could do if investigating a federal crime and whal an agent could de if investigating a
threat to national scourity were illogical and inconsistent with sound public policy.
specitically, the FBI argued that there was not a good public policy rationale for (2) the
differences that existed, and (b) the guidelines that governed natienal security matters to
be more restrictive than those that governed criminal matiers.

Third, the FRI concluded that having inconsistent scts of guidelines was
problematic from a compliance standpoinl. The FBI made its request for consolidation
after the Inspector General had issued his report on the use of National Sccurity Letters.

That report helped crystallize for the FBI that it needed stronger and better internal



controls, particularty to deal with activities on the national security side, as well as a
robust compliance program. The FBI argued that, from a compliance standpeint, having
agents subject to different rules and different standards depending on what label they
gave a malter being investigated was very problematic. The FBI asserted that it would
prefer one set of rules because compliance with a single set of rules could become,
through training and expeticnce, almost automatic.

The Department agreed with the merits of undertaking this consolidation proiect,
and the result is the dralt guidelines we are discussing today. These guidelines retain the
samc basic structure of predicated investigations on the one hand, and pre-investigative
activity on the other—currently called threat assessments on the national securily side
and prompt and limited checking of leads on the criminal side. The standard for opening
a preliminary investigalion has not changed and will not change.

The most significant change reflected in the guidelines is the range of techniques
that will now by available at the assessment level, regardluss of whether the activity has
as is purpose checking on potential criminal activity, examining a potential threat to
national security, or collecting foreipn intelligence in response to a requirement.
Specifically, agents working under the general crimes guidelines have traditionally been
permitted to recruit and task sources, engage in interviews of members of the public
without a requirement to identify themselves as FB] agents and disclose the precise
purpose of the interview, and engage in physical surveillance not requiring a court order.
Agents working under the national sceurity guidelines did not have those techriques at

their disposal. We have climinated this differential treatment tn the consolidated



guidelines. As discussed in more detail below, the consolidated guidelines also reflect a

more comprehensive approach fo aversight.

IL Uniform Standards

The guidelines provide uniform standards, to the extent possible, for all ¥BI
investigative and intelligence gathering activities. They are designed to provide a single,
consistent structure that applies regardless of whether the FBI is sccking information
concerning federal crimes, threats (o nalional security, foreign inteltigence matiers, or
some combination thereof. The guidelines are the latest step in moving beyond a rcactive
model {where agents must wait to receive jeads before acting) to a mode! that emphasizes
the early detecticn, intervention, and prevention of terrorist attacks, intellipence threats,
and criminal activitics. The consolidated guidelines also reflect the FI3)'s status as a full-
fledged intelligence agency and member of the U.S. Inmelligence Community. To that
end, they address the FBI's intelligence collection and analvsis functions more
comprehensively. They also address the ways in which the FBI assists other agencies
with responsibilities for national security and imelligence matters,

The issuance of these guidelines represents the culmination of the historical
evolution of the FBI and the policies governing its domestic operations that has taken
place since the September 11, 2001, (errorist attacks. In order to implement the decisions
and directives of the President and the Attorncy General, to respond to inquiries and

enactments of Congress, and to incorporate the recommendations of national



commissions, the FBI's functions needed to be expanded and hetter integrated to meet

contemporary rcalitics. For example, as the WMD Commission stated:
[Clentinuing coordination . . . is necessary te optimize the
FBI's performance in both national security and criminal
investigations . . . . |The] new reality requires first that the
FBI and olher agencies do a better job of gathering
ntelligence inside the United States, and second that we
climinate the remnants of the old “wall” between foreign
intelligence and domestic law enforcement.  Both tasks
must be accomplished without sacrificing our domestic
liberties and the rule of law, and both depend on butlding a
very different FBI from the une we had on September 10,
2001, {Report of the Commission on the Intelligence

Capabilities of the United States Regarding Weapons of
Mass Destruction 466, 432 (20051.)

To satisfy these objectives, the FBI has reorganized and reoriented its programs
and missions, and the guidelines for FBI operations have been extensively revised over
the past several years. For example, the Attorney General issued revised versions of the
principal guidelines governing the FBI™s criminal investigation, national security
investigation, and foreign intelligence eolleetion activilies successively in 2002, 2003,
and 2006,

Despite these revisions, the principal directives of the Attorney General governing
the FBI's conduct of criminal investigations, nationat security investigations, and foreign
ntelligence collection have persisted as scparate documents that impose different
standards and procedures for comparable activities. Significant differences exisl among
the rules these scparate documents set for core FBI functions, For example, even though
activities that viclate federal criminal laws and activities that constilute 1hreats to the
national security oftentimes overlap considerably, FBI national security investigations
have been governed by one set of rules and standards, while a different set of rules and
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standards has applied to the FBI's criminal investigations generally. These differences
have created unfortunate situations where the same kind of activity may be permissible
for a criminal investigation but may be prohibited for a national security investigation.

As an example of how the prior guidelines treated comparable activities
differcnity based on how those activities were categorized, consider the question of what
the FBI can do in public places. Under the multiple guidelines regime, the rules were
different if the IFB) received a tip that a building was connected to organized crime as
opposed to a tip that the building was connegcted to a national security matter, such as
internaticnal terrorist activity. The rules fur how long the FBI could sit outstde the
building, or whether the FBI could follow someone exiting the building down the street,
were ditferent; specifically, more restrictive on the national security side and difficult to
apply. It makes no sense that the FBI should be more constrained in investigating the
gravest threats to the nation than it is i criminal investigations generally,

Similarly, under the prier guidelines, human sources—-that is, “informants” or
“assets”—could be tasked proactively e ascertain information about possible criminal
activities. Those same sources, however, could not be proactively tasked to secure
information about threats to national sceurity, such as international terrorism, uniess the
FBI already had enough information to predicate a preliminary or full investigation.

The consolidated guidelines we are discussing today carry forward and compiete
this process of revising and improving the ruies that apply to the FB1's operations within
the United States. The new guidelines integrate and harmonize these standards. As a

result, they provide the FBI and other affected Jusiice Department compenents with



clearer, more consistent, and more accessible guidance for their activities by eliminating
arbitrary differences in applicable standards and procedures dependent on the labeling of
similar activities (*national security” versus “eriminal law enforcement™). in addition,
because these guidelines are almost entirely unclassified, they will make available to the
public the basic body of rules for the FBI's dumestic uperations in & single public

document.

ifl.  Coordination and Information $haring

In addition to the need to 1ssue more consistent standards, the FBI's critical
invalvernent in the nalional security area presents special needs for coordination and
informatien sharing with other DOJ components and Federal agencies with national
security responsibilitics. Those components and agencies include the Depariment’s
National Security Division, other U.S. Intelligence Communily agencies, the Department
of Homeland Security, and relevant White House agencies and entities. In response 1o
this need, the netification, consultation, and information-sharing provisions that were first

adopied in the 2003 NSIG are perpetuated in the new guidelings.



IV. Intellipence Collection and Analysis
Additionally, the new guidelines carry out a significant area of reform by
providing adeyuate standards, procedures, and authorities to reflect the FBI's charscter as
a full-fledged domestic intelligence agency—with respect to both intelligence collection
and intelligence analysis—and as 2 key participant in the U.S. Intelligence Community.
In relation to the collection of intelligence, legislative and administrative reforms

expanded the FBI's foreign intelligence collection activities after the September 11,
2001, terrorist attacks. These capansions have reflected the FBI's role as the primary
collecior of intelligence within the United States—whether it 1s foreign intelligence or
intelligence regarding criminal activities. Those reforms also reflect the recognized
imperative that the United States’ foreign intelligence collection activities inside the
United States must be flexible, proactive, and efficient in order to protect the homeland
and adequately inform the United States’ crucial decisions in ils dealings with the rest of
the world. As the WMB Commission stated in its report:

The collection of information 13 the foundation of

everything that the Intellipence Community does. While

suceessful collection cannot ensure a good analvtical

product, the failure to collect information . . . tumns analysis

inte gucsswork.,  And as our review demonstrates, the

Intelligence Community’s human and technical intelligence

collection agencies have collected far too little information

on many of the issues we care about most. (Report of the

Commission on the Intelligence Capabilities of the United

States Regarding Weapons of Mass Destruction 351

(2005).)

The new guidelings accordingly provide standards and procedures for the FBI's

forcign inteligence coilection activities that are designed to meet current needs and



realities and to optimize the FBI's ability to discharge its foreign intelligence collection
functions.

In addition, enbancing the FBI's intelligence analysis capabilities and functions
has consistently been recognized as a key prierity in the legislattve and administrative
reform efforts following the September 11, 2001, terrorist attacks. Both the Joint Inquiry
into Intelligence Community Aclivities and the 91 | Commission Report have

encouraged the FBI (o improve s analytical functions so that it may better “connect the

dots.”
[Counterterrorism] strategy should . . . encompass specific
efforts to . . . enhance the depth and quality of domestic
ttelligence collection and analysis . . . . [F]he FBI should

strenpthen and  improve its domestic  [intelligence]
capability as fully and expeditiously as possible by
immediately instituling measures to . . . significantly
improve strategic analytical capabilities ., .. (Joint Inguiry
intu Imellipence Community Activities Before and After
the Terrorist Attacks of September 11, 2001, 5. Rep. No.
351 & 11L.R. Rep. No. 792, 107th Cung., 2d Scss. 4-7 (2002)
{errata print}.)

A “smart” government would imtegrate all sources of
information to see the enemy as a whole. Integrated all-
source analysis should alse inform and shape stratepies to
coilect more amelligence . . . . The importance of
integrated, all-source analysis cannot be  overstated.
Without it, it is not possible 1o “conneet the dots.” {Final
Feport of the Nativnal Commission on Terrorist Attacks
Upen the United Stales 40, 408 (2004).)

The new guidelines accordingly incorporate more comprehensive and clear
authorizations for the FBI to cngage in intelligence analysis and planning, drawing on all
lawful sources of information. "the guidelines will allow the FBI to do a better job of

beng an intelligence-driven agensy.,
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To be an intelligence-driven agency, the FBI needs to be asking questions. What
is the threat within our environment? To give an example, without the new quidelines, if
the question were asked of a Special Agent in Charge (SAC} of an FBI field office, “Do
you have a problem of theft of high technology or theft of classified information within
your domain?” the answer would be phrased in terms of how many cases were open. But
the number of cases open is a reflection only of what has already been brought to the
FBY's attention; it is not an accurate measure of the true scope of a given risk.

The new guidelines will allow the FBI fundamentally to change who it
appraaches in answering the types of guestions that we believe this Committee and the
American people would like it to be answering, If a field office is seeking to assess
whether it has a substantial threat within its area of responsibility of theft of classified or
sensitive technology, it might begin the analytic work necessary to reach a conclusion by
considering whether there are rescarch universities in the area that are developing the
next gencration of sensitive technoelogy or doing basic research that will contribute o
such technelogy and considering whether there are significant defense contractors in the
area. From there, the field office should compare those potential vulnerabilities with
specific intelligence regarding the intentions of foreign entitics to unlawfully ubtain
sensitive technology.

If an SAC dewermines thai, within his or her area of responsibility, sensitive
technology is being developed at a local university that is of interest 1o foreign powers,
the SAC should then detennine whether there are individuals within the field office’s

area of responsibility that pose a threat t0 acquire that technolopy untawfully. In this
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example, a togical place to start would be to look at the student population to determine
whether any are from or have connections to the foreign power that is seeking to obtain
the.sen sittve technology.

Under existing guidelines, agents are essentially limited to working overtly to
narrow the range of potential nisks from the undoubtedly over-inclusive list of students
with access. They can talk to existing human sources, and they can ask them: “Do you
know anything about what’s going on at the school? Do you know any of these
students?” Ifthe agent does not have any sources that knuw any of the students, then the
asscasment is essentially stopped from a human source perspective, because recruiting
and tasking sources under the naticnal security guidelines is prohibited unless a
prelimimary investigation is open. Similarly, the agent also cannot do a pretext interview
without a preliminary investigation open, but the agent does not have enough information
at that point to justify opening a preliminary investigation. An overt interview in the
alternative may be fine in & wide range of scenarios, but could result in the end of an
investigation by tipping off a potential subject of that investigation.

At the end of the day, the inability to use 1echniques such as recroiting and
tasking of sources, or engaging in any fype of interview other than an overt one, was
mhibiting the FBI's ability to answer these types of intelligence-driven questions.

The ability to use a wider range of investigative technigues at the assessment
stage, prior to the opening of a predicated investigation, is a critical component of the
FBI's transformation into an inl¢lligence-driven organization. Since 2003, we have had

the ability to conduct threat assessments to answer questions such as whether we have
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vulnerabilities to cr a problem with the theft of sensitive technelogy in a particular field
cffice. With the new conselidated guidelines, the FBI1 will now have the tools it needs to

ascertain the answer to those questions more efficiently and effectively.

V. Oversight and Privacy and Civil Liberties

The new guidelines take seriously the need to ensure compliance and provide for
meaningful oversight to protect privacy rights and civil liberties. They reflect an
approach to oversight and compliance that mainlains existing oversight regimes that work
and enhances those that need improvement.

As a result of the stand vp of the National Security Division, and the reports by
the Inspector General on the use of National Security Letters, the Depantment and the FBI
have been engaged in extensive efforts 1o reexamine and improve our oversight and
comptliance efforts in the national sccurity arca. Our assessment has been that oversight
in the criminal arena is provided through the close working relationship between FBI
agents and Assistant U.S. Attorneys (AUSAS), as well as the oversight that comes
naturally m an adversarial system for those investigations that ripen inlo prosecutions,
Ovwversight on the national sccunty side is different because of more limited AUSA
involvemnent and because ultimate criminal prosecutions are less frequent in this area.

Traditionaily, on the national securily side, oversight was accomplished through
two primary means: nolice and reporting to then-Office of Intelligence Policy and
Revigw, now a part of the Nationai Security Division, and through filings with the FISA

Court. We believe that conducting eversight m this manner was not as effective as the
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systemn sel forth in the new guidelines, The prior oversight system was based primarily
on reporting and generatled many reports from the FBI to the Department that did not
provide meaningful insight into the FBI’s nationa) security investigations. Thus, the
Department’s oversight resources were nut focused on thuse activities that sheuid have
been the highest pricrity—namely, those activities that affected U5, persons. Moreover,
to the extent that the process relied in part in filings with the I'ISA court for more in-
depth oversight, it was undcr-inclusive. Many national security tnvestigations proceed
without ever secking or oblaining an order from the FISA Court. The guidelines
establish an approach to oversight that focuses the Department’s oversight efforts on
protecting the civil liberties and privacy rights of Americans in all national security
investigations.

The new guideiines accomplish oversight on the national security side ina
number of ways. The guidelines require notifications and repurts by the FBl 1o the
National Security Division concerning the initiation of national security investigations
and foreign intelligenee collection activitics in various contexts. They also authorize the
Assistant Attorney Generai for National Security to requisition additional reports and
information concerning such activities. Additionally, many other Department
components and oificials are involved in ensuring that activities under the puidelines are
cartied out in a lawful, appropriate, and ethical manner, including the Justice
Department’s Office of Privacy and Civil Libertles and the FBI's Privacy and Civil
Liberties Unit, Inspection Division, Office of General Counsel, and Office of Inspection

and Compliance. A significant component of the oversight that will be provided by the
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National Security Division will come in the form of “National Security Reviews,” which
are the in-depth reviews of national secunity investigations that the Nationzal Security
Division and the FBI's Oifice of General Counsel commenced following the Inspector
General’s report on National Scourity Letters in 2007,

Moreover, the new guidelines carry over substantial privacy and civil liberties
protections from current investigative guidelines. They continue to prohibit the FBI from
investigating or maintaining information on United States persons in order to menitor
activities protected by the Iirst Amendment or the lawful exercise of other rights secured
by the Constitution ar laws ol the United States. [n connection with activities designed to
collect foreign ntelligence in response to Intelligence Community requirements, where
the lawful activities of 1.5, persons can be implicated, the guidelines require the FBI to
operale openly and consensually with U.S. persons, if feasible. Additionally, as the
Attorney General emphasized when he testified boefore the Senate Judiciary Committes,
the guidelines prohibit practices (such as racial or ethnic “profiling™) that are prohibited
by the Guidance Regarding ihe Use of Race by Federal Law Enforcement Apencies.

The issue of how investigalors may take race, ethnicity, or religion into account
during an tnvestigation 1s a difficult question, but it is not a new guestion. We have long
recognized that it s not feasible to prohibit outright the consideration of race, ethnicity or
religion—the description of a suspect may include the race of the perpetrator, and groups
(such as Aryan BrothechooZ, La Cosa MNostra, or the IRA) that are under investigation
may have membership criteria that tie o race, ethnicity, or religion. But it is also the case

that it cannot be, and should not be, permissible 1o open an investigation based only on an
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individual’s perceived race, cthnicity, or religion. We beligve that the balance struck in
2003 in this regard—reflecied in the Atterney General’s Guidance Regarding the Use of
Racc by Federal Law Enforcement Agencies—is the appropriate one, and we have not
changed that balance.

These guidelines crntinue to require notice to appropriate Department officials
when investigations involve domestic public officials, political candidates, religious or
political organizations, or Uw news media. Moreover, as a matter of FBI policy, the FBI
imposes higher levels of approval on many activities that have an academic nexus,
reflecting the American tradition of academic freedom in our institutions of higher
learning.

Finally, these guidelines operate in conjunction with numerous privacy and civil
liberties officials and compenents within the FBI and Department of Justice. As
mentioned earlier, the vast myjority of the new guidelines will be made svailable to the
public, thereby providing the public with more ready access to the rules governing FBI
activitics within the United Siates. Before the consolidated guidelines take effect, the
FBI will carry out comprehensive training to ensurg that their personnel understand thesc
new rules and wiil be ready to apply ther in their operations, indeed, this training is
already underway. The FBI is also developing appropriate internal policics to implement
and carry out the new gwidelines, These policies cannot afford agents or supervisors
more flexibility than the guidelings themselves but can, and in several cases do, set forth

additional regtrictions.



¥1. Conclusica

Over the last seven vears, the FBI has altered its orpanizational structure, and the
Attomey General has issued new policies to guide the FBI as it seeks to protect the
United States and its people from terrorism, intelligence threats, and crime, while
continuing to protect the civil liberties and privacy of it citizens. The changes reflected in
the new guidelines are necessary in order for the FBI to continue its important
transformation to being an inlelligence-driven organization. We belicve that using
intelligence as the strategic driver for the FBI's activities will improve its ability to camry
out its national security, cruninal law enforcement, and foreign intelligence missions.

Thank you again {or the opportunity to discuss these issues with you, and we will

be happy to answer any of your questions.
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Question 12(d)



December 2009 Call Regarding USA PATRIOT ACT Reanthorization

Lone Woll

«  Allows intelligence investigators to use FISA authorities where they can
provide probable cause that the target is a terrorist, but cannot
dcmenstrate a connection to a specified foreipn power or terrorist
organization.

=  Avajlable only with respect 10 non-USPers, and there must be a link to
“International terronism™ as defined by FISA

+  Added in 2004, by section 6001 of the Intelligence Reform and Terrorism
Prevention Act

s Before 2004, had to demonstrate that the tarpet was an agent of or acting
on behalf of a fercign power

s Often called the Moussaoul fix because there were widespread reports
that agents did nol get a FISA search warrant for ns computer because
they could not show the link.

o The Department of Justice has indicated that this authority has noet been
uscd. Hewcver, the Department supports reauthorization of the provision,
given the potential consequences of unavailability should it sunset. “I'wo
scenarios come to mind: a falling out among thicves  where an
individual severs ties with a terrorist organization, or an individual whe
“self-radicalizes™

# The Senate Judiciary version would extend the sunset 1¢ 2031 3, the House
Judiciary version would allow the provision to sunset,

National Security Letters

Background

Very valuable too] for national secunity investigators, comparable to an
administrative subpoena, They are almost invariably accompanies by a
nondisclosure requirement.

Qutset of investigations, allow investigators to obtain specified information frem
specificd institutions.

There are a number of NSI. provisions, but most focus is on the provision in
ECPA-- non-content information such as subscriber information related to a
telephone number and toll billing informativn—the numbers that have been
dialed.

The current standard is eclevance to an authorized national security
investigation—cotmparable to a grand jury subpoena. Prior to the Patrict Act, a
higher standard than the relevance standard, and very high sign-off requirements.
Patriot Act made the National Security Lellers a “bread and butter” tool for
nalional security investigalors. No sunset was provided.



One of the few tools that can be used absent a grand jury or AUSA. But, not self-
cxccuting.

Asg part of the reauthorization process, numerous civil liberties safeguards were
provided with respect to the use of NSLs, including most notably providing a
means for challenging the nondisclosure requirement that generally accompanies
an NSL. The 2000 reauthorization also clarificd that recipicnts could consult with
a lawyer, required some public reporting, and dirceted the Inspector General to
review the FI3I's usc of NSLs,

The Inspecior General’s report 1dentified sigmficant deficiencies related (o the
FBI's use of NSLs—mosi notably the use of so-called “exigent leiters,” with
internal tracking, and with overcollection.

As aresult of the IG report, the FBI made significant changes to the way that it
used NSLs—starting with eliminating the use of “exipent letters.” The I'BI has
updated its tracking information, so therc is a better scnsc of how and when NSLs
arc being uscd.

In the context of overhaul of inlernal oversight—new compliance division within
FRI, dedicated oversight in Main Justice—oversight not confined to FISA
authorities,

Divide into three separate aspects—the standard for the N5L, the nondisclosure
requirement, and other issues such as minimization.

First, both bills would impose a sunset in 2013, returning to pre-Patriot language

Sccond, both bills would have the effect of chanping the substantive standard for 18suance
of the NSL:

{urrent standard is relevance to an authorized national security investigation—
this does not include threat assessments, instead it must be a preliminary or full
investigation

Scnate requires separate writing for the files, with specific facts indicating that the
information sought will be relevant to an authorized investigation

House states thal no NSI shall issue absent cerlification for files with specific and
articulable facts giving reason 1o believe inlommation sought will pertain to a
EITOTISE OF & 5Py

'The House bill will effectively be a return to the pre-Patriot days—significant
opecrational difficulties.

Third, both bills would amend the judicial review provisions for the nondisclosure
requirement, leaving intact the review provisions for the NSL itself

Currently, recipient must challenge. A high-ranking official must certify that one
of the enumerated harms (e.g., to naticnal security, an investigation, or (¢ a
rerson} may occur. Judae required to defer to this judgment absent bad faith.
Senate bill—recipient gives natice to the government, government files for an
order. Bill requires a certification from high-ranking official that onc of the
delingated harms may occur. Judge must pive this certification substantial
weight, Then shall enter the nondisclosure order if makes such a finding,.



« House bill requires certification supported by specific and articulable facts. There
is no deference required to the judgment of the Executive branch official.

# The government has historically argued that some measure of deference musi be
accorded. [That said, the process aspects are simmlar (o whalt the Second Circunt
imposed in 2008 through a panel decision—one that was not taken en bane and no
Supreme Court review sought.]

Iourth, both bills would impose minimization procedures regarding the acquisition,
retention, and dissemination of information obtained through NSLs.

» Minimixation histoncally applied 10 things hke {ull-conient surveillance or search
warrants, given the privacy inlerests at stake. (Jver time, a movement 1o impose
slululory mimmization requirements—in 2006, 11 was with respect to business
records. This year, with respect to pen registers and NSLs,

s Currently, there are no statutory requirements. However, after [G reports, FBI
donc a good deal of thinking about how to trcat NSL information—reparding
overcollection and stale information. That said, NSLs tend to provide the classic
dots to be connected—a phone number that seems like the pizza delivery guy this
time suddenly becomes relevant when it tums out the next cell just happens to use
the same delivery service.

+ [nteresting to sce what the government will say about these procedures—
historically been loathe to destroy information it has

Civil Immunity for Electronic Communications Scrvices Providers

¢  Added to FISA as part of the FISA Amendments Act of 2008, aller a good deal of
discussion

¢ Designed to offer retroactive immunity to companies that had assisted the
government with a good faith basis that their actions were legal
Numerous companies facing ditficult civil litigation
As was explained throughout the process, the government depends upon the
assistance of third parties, and it seems inherently unlair to then leave those
companies subject to law suits. It will alse have a chilling eftecl going forward.

+ Not carte blanche for the companies - - Need a certification from the AG to this
cffect--A court then reviews the certification

« lmited to the period between September 11 and January 2007; in cascs without a
court order, needs to be activinies that were done pursuant to a written direetive
from: the AG (or comparable official} indicating that the activities were authorized
by the President and were lawful,

&  Some want to roll back the immunity and simply let the cases proceed; others
would substitute the government for the private parties. 13oth have raised
concerns about disclosure of information and the fairness point.



Question 12(e)



.

|udge |John Roberts appears before the
Senate Judiciary Committee during his
confirmation hearings

I':

DEMME ERACT

MISSION ACCOMPLISHED

George W. Bush's legacy includes

eorge W, Bush lef
the White House on

the appointment of like-minded

tc ne deubt took ther toll
o1 the President's abiliy w

January 20, 2009, Supreme Court jusiices and lower court  pursue his agenda. Democ-

with un vverall legacy that is
sure 1o be debated for some
ume. That legacy includes
the worst financial crisis
since the Great Depression, a counoy ar war on mwo
tronts, a crushing deficit, and moch unfinished business
un the domestic policy front ranging from health care w
tax policy. He left office with Democrar Barack Obama
winning the White House in the 2008 presidental clec-
tinn with a decisive clectoral college and popular vore
margin, in marked contrast to the elections of 2000 zod
2004 and with Democrats firmly in contrel of both houses
of Congress. Ile left office with a presidential approval

rating that, according to a CBS tracking poll, was the Yow-

est of any president since poliing began.' Yer, George W,
Bush left & judicial legacy that even his political oppo-
nents concede has had a major impact in the reshaping
of the federal judiciary Indecd, as we suggest here, his
Judicial legacy nuay well be Bush's most enduring accom-
plishment.

‘The lust two years of the Bush presidency were differ-
ent than his fitst six years. The congressional elections of
2006 saw the Republicans lose control of both houses of
Congress. Onyoing crises both international and domes-

Judges selected by a process structured
to achieve that result.

ratic control of the Senate,
although by a sline macgin,
meant that it would be
harder for the President 1o
gain confirmation of his judicial nominees, especially
those perceived by Democrats and liberal interest groups
as Lo idenlogically commitied Lo an activist conservative
agenda,

MNevertheless, when the last two years of the Bush pres-
idency were over, 58 of the 79 nominees to the federat
district courts and 1§ of the 22 nominees o the appeals
courts of peacral jurisdiction submitted 1o the 1IMh
Congress were confinined by the Senate. In percentages,
73 pereent of the district court nominees and 46 percent
of-he appeals court nominees were confirmed. This was

".

L

The aathors would like o thank the dedicated staffs of Senas Parck
Leahy and Arler Specter ar the Sopae Judiciary Comminee, e dee ply
appraciade Lheir aking the ume o speak with us In sdeiden, manbe s of
the Bush administradion, and sgveral prople ouside government gve gen-
erousiy of Lheir time und offceed vluable help. We are espacially ehankdul 1o
Han fAron, Eliscbeth Cook, Cint Levey, Micholas Bossi, Enee Todd, and Jay
Sehulow, Thanks are due o Dostin Keenig for manseribing (e lervicws.
Errous of fact and interpresiun are solely the vespanzibility of the authers.

L. See http:/ flatimesbl ogs Jalimes. com/ presidentuh pall s/ viewed May
2, R,
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a coufirmation rate that modestly
exceeded the historic low rates dur-
ing Clinton’s last two years in office
{alse with an opposition controfled
Congress).?

This article continues the story of
W. Bush’s judicial appeintments, a
story that follows the format of previ-
ous articles in our biennial account-
ing of judicial selection duning cach
previously completed Congress.” We
pay particular attention to the demo-
graphic porirait of the Bush appoint-
ments o the lower federal courts
and appointment and confirmation
processes during Bush's last twoe
years in office (that is, durng the life
of the 110th Congress). We also con-
sider the broader question of Bush's
Judicial legacy.

Our sources of data include per-
sonal interviews with officials in the
White House, Department of Justice,
and the Senate who played a role in
either the nominaton or confinna-
ton process (ur both) and interest
group observers who ranged across
the ideclogical spectrum. For the
demographic data on the appointees,
we relied on the yuestionnaires that
Jjudicial nominees complete for the
Senate Judiciary Comaaittee, Other
sources of demeographic or back-
ground data include newspaper arti-
cles and biographical directories.!
Data on political party affiliation or
preference was collected not only
[rom the just mentioned sources but
in some instances from the Registrar

2. The tigures for Clinton's list two years were
57 of &% disrivt court nominees (G797 and 15
of 52 [40.6%) wppeals court nominees coo Bemed.

3. An sooonntng of the W, Bush administra-
HETS 36 |ecthen of judges and the acoam panying
confienvstion politcs durdng the three previous
sexsiony of Congress iz resounted in ghcldcm
Galdinan, Elliot Slednick, Cerard Grski, Cary
Zuk, wnd Sara Schiavoni, W Bush flemohing the
Sudictary; Like Father Fife Spn? 86 [TDicouny 263
r2003); Sheldon Goldman, Ellict Slotnick, Serard
Gryskl, and Fara Schiavond, W Bueh's fudiciary: The
First Term Hesond, 38 JCRICATURE 244 £4005): and
Shetdon Goldman, Fltiot Sloinick, Gerard Grpski,
and Sara Schiavom, Peking fudger i @ tine of ter
ol W Bashs judictary during dhe JORh Congres,
Y JumceaTure 2HZ (2067),

4. Ser THE ANEMCAN Bfacw, Wao's WHo
[national and regional edidens), MARTINDALE-
Hupeerr, Law DIRBCTORY, and THE [URICIAL STAFF
DhRECTORY.

of Voters or Boards of Elections {or
the counties in which the appointees
maintained their primary residence.

We first examine the selection
process, particulatly during the Pres-
ident’s last two years in office, fol-
lowed by a consideration of the
confirmation process during this
period of divided government. Sub-
sequent seclions consider the demo-
graphic portrait of the last two years’
appointees to the district and
appeals courts compared to the
appointees from the first six years; a
comparison of the nentraditianal to
the traditional appointees; and then
a comparison of the demographic
prodile of the entire cohort of Bush
appointees for each of those courls
compared to the demographic pro-
files of the judiciaries of Bush's four
immediate predecessors. We con-
chrde with a summary assessment of
Bush's judiciad legacy Followed by gur
take on what we can expect from the
{bama presidency.

The politics of selection

While the politics surrounding judi-
cial selecuion and confirmation dur-
ing the final two years of the W, Bush
presidency were not without interest,
for a number of reasons it would be
fair 1o say that the exciterment,
drama, and attention by the Ameri-
can public and the media waned sig-
nificantly from the previous six years,
This was the case for a number ol
inter-related and quite anderstand-
able reasons.

Seme of these were historical and
institutional in nature. First, any
lame duck president is unlikely w
enjoy the cache to press forward with
large numbers of nominces when
the Senate is controlled by the oppo-
sition party hopeful of winning the
prestdency in the upcoming election
and enjoying its Judicial zpoils,

Indeed, under the ifl-defined
“Thurmond Rule™ {discussed below),
s0 named for the Soath Carolina Sen-
ator who is said to have originated the
norm when he was ranking minoerity
member of the Senate's Judiciary

Committer, theve comes a time (o a
presidency, which has penerally fallen
at an undetermined date in the late
Spring or carly Summer, prior o a
nadonzl election, when the cureain
comes down on Judiciary Committee
processing of presidential nominces
and all judicial vacancies remain
open for the next ocoupant of the
White House to fill. Beyond such his-
toricat and inytitutional reasons for a
restrained pace of advice and consent
in 4 lame duck presidency there arc a
mumber of tircumstances somewhat
unigue to the context in which the W
Bush administration found itself in its
last two years thar created an espe-
cially challenging judicial selecuon
Environment,

For one, the administraien had
enjoyed exuaordinary success in
nominating and scating two strong
conservative courts of appeals judges
o the Supreme Court vacancies cre-
ated by the death of Chief Justice
Rehnquist and the retirerment of Jus-
tice O'Connor The relatively swift
and smooth confirmation processes
enjoved by John Roberts and Saruel
Alito were major tnumphs for the W
Bush presidency and, despite the
misstep of the ill-fated nomination of
Harriet Miess, when all was said and
done, the President’s political base
had gotten all, perhaps more, than
they could have hoped for. Success-
tully appeinting Chief  Justice
Roberts and Justice Alito, in short,
energized the conservative Kepubli-
van base and appeared to be such
striking selection successes that,
almost by definitdon, they would be
diflficult if net impossible acts to fol-
low in the President's last two years
in office, particularly absent a third
opportunity 1 seat a justice on the
Supreme Court

Relatedly, the President had also
enjoyed cxtraordinary success in
seeinf NUIErous prominent conser-
vatives, many with a strong Federal-
ist Society pedigree, successfully
seated on the U5, courts of appeals,
Indeed, throughout the W. Bush
presidency, while a good deal of



political gain could be made by
highlighting the velatively few appel-
late nominees who could not gel
confirmed, with the Democrats
being accused of wilicing vpoprece-
dented obstruction and delay tac
tics, the reality is that a veritable
all-star team of conservative judges
with strong appeal to the Republi-
can base had been seated wn the
appellate bench during the first six
vears of the W. Bush presidency.

Among the many examples are Jan-
ice Rogers Brown, Jay Bybee, Breu
Kavanaugh, Michael McConnel,
Priscilla Owen, Jeffrev Sutton, and
William Pryor In the wake of such an
impressive roster, only partially decu-
mented here, it is little wonder thag
the selection momentum would slow
dovn in the adminisradon's lame
duck period that corresponded, as
well, 10 a relatively low judicial
varancy rate and a selection pool that,
perhaps, was not s wide and deep as
thar available earlier in the W. Bush
presidency.

Additional political and institu-
tional factors alse played a significant
part in ratcheting down the pace and
expectations for judicial selecion pol-
itics in the 110th {ongress. The
Democradc majonty contolling the
Senate was now relatively conscli-
dated and strong and Patnick Leahy,
the Judiciary Cornmitees Lhair, found
in ranking minority committee mem-
ber Arlen Specter an arguably more
congenial “leader of the apposition”
than had existed for several years in
the Leahy-Orrin Hatch paining.

Indeed, there had been seweral
stormns and diamas in the earlier W
Bush years, such as debates over the
propriety of Democratic filibustering
of judicial nominees, the apprope-
ateness of Republicans resering to
the "nuclear option” as a mechanism
to break any filibusters with a "sim-
ple” majority, instead of the required
60 vates for attaining cloture, and the
pivelal role of the bipartisan "Cang
of Fourteen.” The “Gang”™ was com-
posed of seven nominally moderate
Democrats and seven like-minded
Republicans whose agreement ted to
the survival f the filibuster power
while alse seating a number of con-
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servative: W, Bush nominees. This was
aecomplished while bypassing the
Senate leadership in an effort o keep
the institution from, literally, shutting
down. Such everns now seem from a
distant past, with limited relevance
for the judicial selection processes
that were played out in the altered
context of the 110th Congress.

All of these observations and
related concerns were the subjects of
cur intensive field interviews con-
ducted in early December, 2008, and
January 2009, with key judicial selec-
tion participants in the W. Bush
White House Counsel’s office, the
Justice Department’s Office of Legal
Policy, Senate Judiciary Committee
staff, and interest group advocates
both sapportive and cntical of the
administration's judictal selection
behavior. While the multiple perspec-
tives shared with us ran a wide spec
trum, we think the weight of the
dorumentation provided well sus-
ins our analysis and conclusions,

The selection process
The central role judicial appointments
played in the admimstraien's domes
tic policy agenda must be highlighted
as the judicial selecton processes put
in place at the ouwset of W, Bush's
tenure were structured to oachieve a
lasting legacy on the federal bench.
Despite the above mentoned events of
the past two years, whiat did not change
was this administration’s contnued
focus on their overarching goal of
staffing the federal bench with judges,
"who would faithfully interpret the
Constitation, .. and not use the courts
to invent kiws or dictate secial policy™
This was patendy obvious from our
corversations with individuals inside
the administration—their message wis
clear As Assistant Awomey Denersl
Beth Cook noted, it has been business
as usual... judicial nominations have
continued b ke a prosity for this Pres-
wlent, we have maintained the same
standards and approach w judicial
selecton and confirmation."®

The fundamental strucgeres and
processes by which judicial nominees
were selected remained remarkably
stable across the cight years W, Bush
was in office. Judicial selecion activ-
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ity was centered in two differcet
locales, the Department of Justice's
Office of Legal Policy (OLT) and the
White House Counsel'’s office,

However, the majority ol the
actors changed as the Jostice DRepart-
ment encountered higher than
usual turnover just prior w and
shortly  afrer  Atworney  Leneral
Alberio Gonzales tesigned mid-way
through 2007, Former district court
judge Michacl Mukasey was nomi-
nated and subsequently contirmed
as his replacement, and shorty
thereafter former Deputy Bath Cock,
assumed the responsibilities of
Rachel Brand as Assistant Attorney
General, Mfice of Tegal Folicy’
Cook confirmed her predecessor’s
deseription of the divisian of labor
between the OLP and White THouose,
"Selection ts an arca where we work
together very closely... OLP does
cantinue to have the dayto-day
responsibilities for specific ves and
background, bur.. it's an area
where we make sure the Whine
House 15 up-to-date.” When consul-
tation with home state senators is
necessary, “the White House s in the
lead.” Subsequent conficmation “is a
coltaborative effort.” When asked
directly about who takes the inia-
tive in seeking out nomineess, Cook
reiterated that, “the consuliation
process has heen man gt of the
White House, and as far as | know
that's been the case throughout this
administration.”

The internal advisory group at the
heart of judicial selection starting
with the Reagan presidency and con-
unuing during the Bush years was

. C:Qrgc W, Bk, Presaden) Bach Dicracids fudi-
gl Accomplisfnemir and fudicnl Maloaply Spoech
giver ar the Hilton Cincinnati Netherbinnd Flaw,
Crociennat, OH. Qctober &, $003,

B. Twdecvicw with Beth Cook, Lecember 15,
2608, This ciaticn snd all undocumented citar
tions chroowghoaad the recnainder of this article are
raken from extensive Geld interviews conducled
in December, BO0& sl Janowary 2002 in Washing-
ion andAor in selephiooe intesviews conducesd
after our recurn firom i field. [e some insances,
s per our agreement when granied a0 inte ndew
the names of cur sources watk nae be inchaded in
the citarion. We have, however, inctuded a aoey-
rate characterization of the juldicsal selecoen
noalvemene of all interviewses wleber thay ane
wdrntidied by name or not.

7. Mhukasey b2 the the first federal court judge
seper dn the position since Grffin Boyetr Bell
seranl oy Prasident Carer's Atomey General,




Bush appointee Priscilla
Owaen ( Fifth Circuit Court
of Appeals).

the Judicial $clection Committes, a
Joint enterprise between the White
House and Justice Department.
Echging her previous sentiment that
there has been ue dimimirtion 1o the
attention paid w judicial sclection,
Assistant Attorney General Cook
affinned,"The  Judicial Selection
Corarnittee. .. has continoed to exist
throughowt the end of this Presi-
dent’s ticne for background and
review... It's a regularly scheduled
meeting, and it does meet as
needed.”

When asked about the specific
participanis on the committee,
Cocok, simiar 10 her predecessors,
described the players, though not in
great detail, “It's the same as it has
been throughout the Adminisira-
tian, which is those individuals with 2
voice in the process, and with equity
int the process are at the table. It is
the Attorney General and the White
House Counsel who are the primary
participants of the Judicial Selection
Committee.” Rumors to the contrary,
Associate White House Counsel Kate
Todd reiterated that it's, “Only pov-
ernment folks, not third parties in
those meetings.”

The third parties Todd evoked
include the so-called “fousr horse-
men”— Jay Sekulow of the Amnenican
Center for Law and Justice (ACL[,
Leonard Leo of the Federalist Socicty,
C. Boyden Cray, former White Houose
Counsel to President HW. Bush and
former head of the Committee for
Justice, and Edwin Meese, [T, Ao

ney General during the Reagan vears
and now at the [entage Foundation.
These actors were a guiding force for
the judicial selection processes in the
W. Bush White House,

While reaffirming their participa-
tiore, Sehulow offered a glimpse at
the level of presidential involvement
even ar this late stage of the game.
“Al the end of the day, these wers his
picks. The President makes his selec-
tion amd then we were kingd of cut-
side counsel, il you will, shepherding
them through. But it was c=ally han-
dled internally, inside the White
House.” When specifically asked
about how lnvolved the President
wus, Schulow responded, "Veoy. .
He was in the loop the entire way
through. He tool ic very seriously” Tt
even appears that the President was
guite active in the selection not only
of Supreme Court nominees bul of
circuit court judpes as welt. Jay Seku-
low confirmed, "Yes, absolutely He
relied on his sifl lor mformation
ang expenise, but yes” Clearly W
Bush's cantinued involveincnt in the
selection of judges for the courts of
appeals, even afier the successful
confirmations of Roberls and Alito,
demaonstrated his full comenitment
to the selection of like-minded
jurists.

Winding down
Throughout our examination of the
setection processes during Bush's
terture, a few issues persisted yeac
alter year—aquestions surrounding
consultation  with senators and
renomination of conwoversial nomi-
neas—bot  these seemed o lose
import as the curtain fall on the Bush
administration's tme in office. The
thrust ol our most recent interdews
centered around the question af how
the winding down of W. Bush®s werm
impacted  the  judicial  selection
process during the 110th Congress,
both in terms of e guality of the
norminess and the continued cornmit-
ment of the administration. This, of
course, depends somewhat an the
vantage poiat from which the selec
tion process is viewed.

Surninariging the adminiswration’s
position, Beth Cnolt argued,

I absaluely our expeoence lhal we
have sought quatiny candidaees, thie we
have maintained the sime positions in
wihat this President s lgaking for in
terrs of judicial philozophy and in
werms of the taliber of potendal nomi-
nees. The pooeess of consuiton and
the Imporanee of cansaliation hawe
alin peen the spong throughowt the
agministration. So from gur perspec-
live cerlainly nothing bas chaoges, [
don't think we've seen 5 awheing
down. Certainly folks within the admin-
istratipn confinued o approach the
issue af nominations ond confinmadong
with equal levels of commitment, and
enthusiasm. ‘This remains a pricrity.

Reaffirining this sentiment, Jay
Sekulow, when asked if he saw a
change in the ypes of nominees put
forth  in the last two  years,
respanded, "No, this President was
very congistent in the way he viewed
thee judicial philosophies of the peo-
ple he was wying to get confirmed.
He never wavered from that commin-
ment”

Not all of the panicipants saw the
administration’s actions in such
absolutist terms. Inttboating that
recaganition of the changed political
context did alter how the addministra-
tion approached jodicial selection
and the resulung nominees,  Coct
Levey, Executive Divector of the con-
servative Committee for Justice,
opined,

Maybe there was a slight dimirution in
the qualiy of the nominees, bur that
could have heen tor 2 11 of reasons. it
could  have  been youtve already
appointed the hest peeple. It could be
thal his papularity sunk so low cthat he
had very litde Jeverage. ['m not sare
he ever Tiad leverage with the Democra-
tic seoatozs, but muach of the ballgame
from cur perspecive i entogizing fhe
Fepublican senarars .o could have w
der with the Facy thay, 26ier vau ses yaus
neninees gt demonized, 10 maios you
a little snv. €F you're asking me, dg 1
think every nominee was great, na. Bur
I think you have tw be realisic, And
think given che roadbloces that he
faced, bath in erms ol idealegical
apposition and in having to wak with
|certain senawprs.., 2t least o woine
degree, [ really can't Bnd a loo o grici-
cize.

Further, as Levey's comments

underscove, any changes in the kind
of nominees the administration Pt
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forward during this period reflected
different political imperatives than
had been in play at the beginoing of
the administration nearly eight years
earlier, "I know 2 lot of people in the
base are not happy with him having
nominated Gregory and Parker, Alot
of people still crticize thae. I think it
was a good try It didn’t work and the
Democrats gave nething in return.”
This reference is, of course, to judges
who were Democrats that President
Bush nominated (o ithe circuit
courts, as parct of his first set of nom-
inees, perhaps as an "olive branch”
to the apposition.

In perhiaps the most pragmatic
assessment of how the political land-
scape impacted the selection process
in the 110th Congress, Jay Schulow
acknowledged, "The President had a
specific judicial philosophy he was
looking for in his nominees, which is
his prerogalive according (o the Con-
stitution.... I think youw have (o be
realistic. When the Senate leadership
changed, it changed the equation.”
For the administration's harshest erit-
ics, however, such as Nan Aron, Presi-
dent and founder of the liberal
Alliance for Justice, this was a simple
miatler

What we saw was typical of the last pvo
yeurs of an administration—a presidem,
whs 15 weaker, has lgss support, an ng
longer claim a mandate... a tired
Eepublican anny, and  excitement
abour Demueratic wandidates—so a
whole nurber of facts cacated a tem-
pered political envirenmenr for the
Republicans. Whar you also ses at the
end of an adminisiration is the peshing
uf the bottom of the barrel.  Those
nomanges at the bottom of the barre],
those who have no suppaort from senu-
wors, and thote are always the most
problsmatic,

Even though the administration
dented they altered their selection
processes over the last bwo years, there
is some evidence o the contrary. At
the end of the I09th Congress there
were a number of controversial cours
of appeals nominations languishing
in the Senate Judiciary Committee,
und the pattern in prior congres
sional sessions had been for the
administration o simply renominate
them,  However, W, Bush did not

pash forward with renominaton and
in fact withdrew the names of four
ideologically extreme nominees in
January, 2007,

Siaff members of senators on the
Judiciary Commitiee, both Democra-
tic and Republican, acknowledged
this attempt to “ratchet down the
controversy” smrounding judicial
selection, A senior staffer on the
Demperatic side commented, “We
could sense a change, they sort of saw
the time winding down, and finally
came argund eo, ‘let's start working
out some deals.”.. They pulled a very
controversial nominee in Virginia for
the Fourth Circuit thar both Webt
and Warner apposed... and put in
somebody  they countd confirm.”
Aldes 1 senators on the other side of
the atsle concurred. “We certainly
saw, like the Helene White situation,
where there was more of an effort to
compromise and by to work out
some deals, But I think overall, Bush
was realistic in a lut of ways toying to
nominale people—if you had two
Democratic  home-stale  senators,
often wying to work with those sena-
tors.”

However, there remainy some dis-
agreement over who should get the
most credit for lowering the temper-
ature and, indeed, some holieve the
closer working relationship bewween
Specter and Leahy made a real dif
ference. Democratic staifers opined,

There was, in the last twe years, [

thought, less Bghting and skirmishing

abzut judicial ngminations and much
more... working togeiher, solving prol-
fems, sulving old wounds, oo with the
administration, with the minoriy io

the Senae, I thought we ended oo a

different nowe and actually had done a

good job of ratcheting down the con-

flicis and rawheting up cooperalion,
and it shows in the successes over the
period of [theae last two] years.

Regardless of whether or not one
views the last wo years of the Bush
administration through the lens of
divided government, or where one
lies on the continuum of evaluating
the rmost recent nominees, the oul-
come is essentiafly the same—Bush
was able to fuifill his electoral prom-
ises of filling the federal bench with
ideologically similar jurists, Curt

VEH HIRFEATIIOE ffahiman O7F Bhamsloae 8 dag hoes 000

Levey characterized W. Bush's suc-
CESSES A5 €ven More impressive than
Reagan's given the conteat in which
Bush labored.

He miay not fuve equaled te ol nam-
boos of 3 Reagan., Buon Reagan had,
excepl for by Supreme Court noming-
don [of Robent Bockl, an opposition,
whareas Bush had wemendius opprsi-
o, 3o i you are gotng to facter thar in,
one could argue that he hay been the
ryoge el echve prosident on judicial nom-
imaTions in, coreainly the lasc fitey pears.

When asked if she viewed judicial
selection as one of the major accom-
Plishments of the adoinistration,
Assistant Artorney General Cook
replied,

Yes, abschutely. Speaking for myself, it's
been o privilege to work tor this I'resi-
dant on this issug. [ think his recard
has heen outstanding. 1 think he came
in saving he was looking fur fulks with a
particular judicial philosophy and
appraach 1o judiging.., and I think he's
dine a nemarkable job... | think the
Fresidemt o righfully proud of his
record,

Clearly he is— in a speech to the
Federalist Society on the eve of the
2008 clection be was quite reflective
as he described his judicial legacy.

The lesson shoutd be clear w every
Monerian: Judges mawver, And that
means the selecdon of good judges
should be a priovity for ws all...T made
A promise 1o the American people dur
ing the campaign that if I was fortunate
encugh to be elected, my administra-
tipn would seek out judicial nomi-
nees_ .. who would faithfully e rpret
the Constitution... Aod with your qup-
poy, we have kepr that pledge. T have
appointed more than oas-third of afl
the judges now siting on the federsl
berch, and these men and women arc
jurista of the bighest caliber, with an
abiding belief in the sanciity of our
Constiletion.!

Confirmation

processes and politics

Perhaps the initial focal peint for
discussion of the W. Bush adminis-
trufion's confirmation record is the
distinction that might be drawn
between the overall success enjoyed
Ly Bush, based lurgely on a record
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devetoped during his first six ¥Uars in
oMice, and allegations of diminished
Success during the 110th Congress.
For its part. the administration
argued forcefully that its diminished
contlirmation success was prifarily a
cunzequence of the imposition of
the so-called Thurmond Rule by the
najority Dernocrats. According o
Beth Coolk, “We're [Froad of the worls
that has been done. [ think the Pres.
ident is rightfully prowd of the qual-
ity of the nominees that he has
continued to send up. Do we helteve
that cach one of them should have
gotten a hearing, should have gotten
an up or down votw? Absolutely.”

[ Cook's view, much ug hiad becen
argued during the final year in the
Clintonr Adininistration before i,
NOmiees were no betng moved
oven in instances where the constella-
ton of confirmation consideralions
were aligned in their favor,

I ahe beginong of 2007, i youL ok
ac rlhe criteeie sl were set foth for
nominess tha shonld IMGYE, DM ees
with scig stale support, ARA well uaal-
ied radngs, poople wha met all of the
criledia for what Senarar Laahy saig
woud move, Mol Convad comes imme-
diately 1o mend, [ clue't think s st aris-
g Lo anyone that we'te disappainzed
trar extvamely well qualified tolks like
thatbidn’t even get s heariog,

A sienilar view was held by Nichotas
Rossi, Chief Counsel to ranking judi.
ciary {ominittes minGrity member
Arlen Specter.

Though the vacancy raves are relatively
low, ared wlien Golks loak back an this in
vrnins gf hastorical peespeciive, the dif-
feeence of faur or fve seas may Aot be
the kind of thing that folks vew wilh as
mucly iee a5 we da in the e —apar-
licularly when we kaiuw uf speciic can-
distuler wha have Seep passml over, 00
taugh rwt ta pesonalice tho ALEUITLENL.
When yow hove somecne like Pebg
Keisler, the candiglite for a seal on ihe
D Cerenin, someane like Clan Conrail,
@ consensud pick of Senaloss Warner
and Webb, aad he coaide's get a hear.
ing, 3075 Dare For us 1o say we've nat dig
Appeingd,

In Rossi's view, Judiciary Cornritee
Uhuirman Patrick Leahy's interpreta-
tion of the Thurmond Rule, one with
which he took issue, added w the dif

Notable Bush appeintees

Among the 68 federal judges confirmed by the Senate
of the 110th Congress were 1 number of individuals
with outstanding credentials, of which = sampling is pre-
sented here, All of those profiled unanimously received
the "Well Qualified” rating by the Standing Commirtce
on the Federal Judiciary of the American By Association,

& Steven Agee, barn in Roanoke, Virginia, received his undergradu-
ate education at Bridgewater Coilege in Virginia and his legal train-
ing at the University of Virginia. From 977 to 2000 he was in
private practice and from 1982-1994 ke sarved i the Virginia
House of Dalegates. He was vary active in Republican politics, In
1892 he was unsuccessful in his bid for the Republican nomination
for state attorney general. From 2001-2003 he served on the Vir-
gina state court of appeals and in 2003 he was elected to the
Bupreme Court of Virginia for a 12-year term, He was nominated
on March 13, 2008, for a seat on the U, 5, Court of Appeals for the
Fourth Circuit, and was confirmed unanimeously May 20.

Sharlon Ayeock has the distinction of
baing the first wornan named to a fed-
eral district court jusdgeship in Missiz-
SIppi. Judge Aycock was born in
Topslo, Mississippi, graduated from
Mississippi State University {undergrar!-
tlate) and Miszissipp College Schoal of
Law whers she was co-editor-in-chisf of
the law review. From 1984-1892 she
served as prosecuting attorney for
ltawamba County, She was active in the
Mississippi bar, serving as Mississippi
Bar Foundation President during 2000-
2001. In 2003, she began service as a state judge, the post sha
hetd when nominated on March 18, 2007, for a federat district
judgeship for the Morthern District of Mississippi. She was con-
firmed unanimously Qctober 4. Judge Aycock had not been active
politically and hag been a political incdlepandant,

j Phllip &, Brimmer, born in Rawlins,
el Wyoming, received his undergraduats
- & education at Harvard and his legal train- i
- tng at Yale. Upon graduation, he clarked
; for federal district judge Zita L. Wain-
-1 shisnk for 18 months. He practiced law _
=" i the private sector until he began work !
- in 1984 in the Denver District Attorngy’s
. office whers he rose through the ranks
to become Chief Deputy District Attar-
ney. in 2001, he joined the U.S, Attor-
ney's office and served as an assistant
U.8. Attorney until his cenfirmation as a
federal district court judge for the District of Colorado. Although a
Republican, Judge Brimmar was not active in politics. His father is
Wyoming federal district court judge Clarence A. Brimmer, now on
senior status,




Timothy 8. Qeblust, borr in Oklahoma City, was educated at the
Urniversity of Cklahoma (both undergraduate and law school).
ARer graduating from law school in 1988, he entered privaie
practice, from which he took threse years off to serve as an Army
prosecutor in the Judge Advocate Gensral's Corps. At tha time
of his nomination to the federal district bench for the Western
District of Cklahoma, Judge DeGiusti was a partner in a small
law firm he helped found seven years earier. He was nominated
and confirmed in 2007, the same ysar ha was listed in Best
Lawyers In America. Athough a Bepublican, he was not politi-
cally active.

Philip & SGutlerrez was born in Los
Angeles, did his undergradoate work
at Notre Dame, and then received his
legal education at UCLA, He was in
private practice for 11 years before
joining tha Los Angeles Superior
Court In 1997, He was first nomi-
nated to & position on the U3, Dis-
trict Court for the Cerdral District of
California an April 24, 2006, but his
nomination was delayed in the parti-
san wrangling over judgeships that
year, although he did hava a hearing
the following August and was favorably reported out of commit-
tee in Septemnber. He was renominated on January 8, 2007,
favorably reported out of committee on January 25, and unani-
mously confirmed on January 30. Although a Republican, Judgs
Gulierrez was not actively involved in palitics.

Thomas Michae! Hardiman was bom in
Winchester, Massachusetis. He
received hiz undergraduate educa-
tion at Notre Dame and his law
school education at Gaorgetowin. He
was in private practice and also
active in Fennsytvania Republican
politics when tapped in 2003 by
George W, Bush for the tnited
States District Court for the Western
District of Pennsylvania. He was sle-
. vated to the United States Court of

Sk Appeals for the Third Circuit in 2007
fallowing his unanimeous confirmation by the Senate.

Richard A. Jones, born in Seattle, received his undergraduate
education at Seattls University and his legal education at the
University of Washington School of Law. He served as a King
County prosecuting attorney for three years. He later served as
an assistant LS. Attorney for about ik years before jaining the
King County Superior Court banch in 1994, On March 19, 2007,
he was nominated for the faderal district banch for the Wastern
District of Washington. He was cenfirmed unanimously the fol-
lowing October, A political independent, Judge Jongs had not
been active in politics.
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ficulties in moving circuil nominees
in the 110eh Congress,
Rossd contineed,

Our position was that the Thameond
Rule was more myth than sealine., ...
And a5 [ar g i went, it shoald not have
limiced some of 1he consensus nom-
nees that wers teed up wowards the lac
ter hall’ of this session.... Cerfaindy
Fenawar Leahy mainmiaed thit ke was
being fsithdal to the rele in insisting
tpRn cansensns nol anly by the home
state senators and the ranking member
and Chair of the Judiciary Committee,
bt alsa by the minedey leader and the
rrvajoriy leader. . Ab the eml of the
day, | suspect th Senarm Leahy way
suggest that the resson more ciccwil
Aaminees were nal mowed has 16 de
with ey Thurmendd Hule and the facl
thit wirnimg 1he approval of the major-
ity leatler in 2 tight eleclion year was
rt hikely o happen.

Rossi also anticipated and disputed
the notion that the reason for the
President’s dimimshed success could
be traeed 1o the amncunt of tice and
resources spent seeking confirma-
ton of difficult, somedmes uncan-
firmable nominees instead af seeking
ko augment its sheer numbers. "They
will point ta aur efforts an Southwick
and others as things that slowed the
process. Thew'll say, “well, had you
naor spent 30 much tme on liim, we
taybe could have gotten three or
fuur moe done” We dan’t accepl
thar argument, bug i's one thai they
will likely make”

True o Rossi's prediction, semor
staff members of Democratic sena.
tors o the Judiciary Commites indi-
cated their satisfacion with what had
been accomplished in the 11tk
Cotigress while also noting that those
accomplishments could have been
greater 1f the administration had
taken a ditferent approact:.

According 1o one such saffer, "It
was weird because they knew what
time of the year it was. They know
how we worle,,. Even if we wanted to
senid everybody over, they were get-
ting ihem w0 ws after the Awgost
recess. They were trying to run up
the nuntbers on those we hadn'y con-
firmed as opposed to a real effor. to
work  together and get them
through" Another aide added that
“there was a time very early in the



year when the Chairman even said
publicly, ‘Look, this is the time. Let's
get ogether....' So while we made
significant progress, did we accom-
plish everything we eould have work-
ing together? Na. We all could have
done a bettey joh.”

The long view
Importantly, the broader the lens
{ocused on assessing the administra-
tion's appuintment record across it
eipht years (n office, the more impres
sive the characterization of its accom-
plishments. According to Man Aron,
W. Bush, “cemented the modern day
revolution started by Beagan to pack
the courts with judges who seek less
government intervention in the lives
of ordinary prople.... 1o some extent
he helped fulfll 3 dream of Rooaid
Reagan's which was o Jeave behind u
tederal bench packed with like-
tninded judges.”

Also taking the long view, Jay Selu-
low was eflusive in his assessment.

Concerneny the oversll..gight yoar
pericd, freno oy philosophical position
it's hard 1o be azyibiog but enthosiastic
about Hobgrss wad Al T think he
[Fresident Bush] has had 2 Jasting mark
un the Supreme Congr, . The sane s
true for some of the appellale coors....
Knowing who the nominess arve, most
of therr are woung. They'll b arownd
Ton o long time.. You lake a [ook g pew-
ple like Jaruce Rogers Boown, Bill Prvar,
Priscilla Owen, these are very brigh
intellevs, Thiey're very good judges and
shey mie guing to be deaders. 5o 1 ihink
i gaing w be a longterm legacy
When the President ts eighty five,
juedges ke T Pryor will e an theic six-
ties. So tasy're poing w e wround a
lang time.

Micholas Rossi offered a very simi-
lar assessment.

He M actuilly be viewed as relaively suc.
cessiul over the cight yeares. .. Yo can'
undergsimnare the impartance of being
able 10 pince two Supremnes Court oomi-
nees no the Court od, two, whether
yuu're suppostive of then or not, two
very qualified rominees,.. [ think
beyond e numbers, when you look at
his impritl o the judictaey, 1 think
b Il B seey 3 successful ju appointing
the Lkind of judpes he wanted to
dppuint, and reasonsbly successful in
having them processeel, gven with the
Gppositien party contralling the Senme
the 1ag0 pwo yoars.

C. Damell Jones N was born in Claremore, Oklanoma, received his
undergraduate education at Southwestern College, and his legal
training at American University. He settled in Philadelphia following
graduation from law school and worked as a public defender for 12
years befors becoming a judge on the Philadelphia Court of Com-
mon Pleas. In 2007, he was an unsuccessiul candidata for the
Blemecratic Party nomination for Justice on the Pennsylvania
Suprame Court. On July 24, 2008, he was nominated for a seat on
the federal district court bench for the Eastern District of Pennsyl-
vania. The following September 26 he was confirmed unanimously,

e oL Frederlck J. Kanala was born in Rock-
ford, llinois. He want to Marguatte Uni-
versity and then received his legal
education at the University of Illingis,
For about one year he served as an
asszistant stata's attorney before enter-
ing private practice for about five yaars.
In 19582, he embarked upon a judicial

{ caresr, Serving on various state courls.
He was an lllinois appellats court judge
when he was nominated to the federal
district bench for the Morthern District of
lllinois on Decemnber 5§, 2006. He was
renorminated in 2007, and confirmed unanimously on May 8, 2007,
Prior to his judicial career, he was involrad in Republican politics.

Stephan N. Limbaugh, Jr., son of now
ratired fedsral district judge Stephen M.
Limhaugh Sr, and cousin to Rush Lim-
baugh, was bom in Cape Girardeau,
Missourt, which s still his home. He

M earned both his undergraduats and law
3 school degrees at Southern Methodist
University. Upon graduation, he did a

i four-year stint as a prosecuter. His
carear 25 a judgs bagan in 1987 with
service as a state circuit judge and
placement on the Supreme Court of
Missauri in 1992, the post ha occupied
whan named to the federal district court for the Eastern District of
Missour on Decermnber 6, 2007, He was confirmed unanimousky the
following June 10, Prier to his judictad career he was active in
Republican politics, including serving as an alternate delegate to
the Republican National Convention in 1984,

Dabra Anw Livingston was named to the LS, Court of Appeals for the
Second Circult, coming to the bench from serving as a law professor
at the Columbia University School of Law. Judge Livingston was
born in Waycross, Georgia, did her undergraduata work at Princeton
University, and hear law school training at Harvard where she was an
editor of the faw review, Aftar compleling law school she clarked for
federal appeals court judge J. Edward Lumiard in 1984-1985, She
had prosecutorial experience as an assistant U3, Attorney for the
Southern Bistrict of New “ork from 1887-1994 before joining the fac-
ulty at Columbia. Althcugh a registered Rapublican, she was not
active in politics, On June 28, 2006, she was nominated for @ seat on
the Sscond Gircuit. She was renaminatsd in 2007, and confimmed
Lnanimously on May 9.
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Kiyo A. Matsumolbo was born in Raleigh, North Carolina. She garned
her undargracduate degree from Georgetown and her law degree from
the University of California at Berkeley, From 1283 to 2000 she was
an assistant LS. Attorney. In 2004, she was appointed a U.S. Mag-
istrate Judge, the position she held when nominated to the federal
district bench for the Fastern District of New York on March 11,
2008. She was confinmed unanimously on July 16. Although a regis-
tered Democrat and Demecratic Senator Schumer's candidate,
Judge Matsumote had no history of pobitical activity.

Jobn A. Mendez was born in Oakland, Califernia, and graduated
fram Stanford University and Harvard baw School. His wide-rang-
ing legal experience included a two- year stint as an assistant U5,
Attorney from 1984-1886 and serving as LS. Attorney from August
1992 until July 1933, In June of 20071 his judicial career began with
his placement as a Superior Court judge in Sacraments Cotnty,
the post he held when narmed to the federal district court bench for
the Eastern District of California on September 6, 2007, He was
confirmed unanimously the following April 10. Judge Mandez is not
affiliated with any political party and has ne history of party activity.

Reed Charles B'Connor comes from Texas fhe was born in Houston)
He received his undergraduate sducation at the University of Hous-
ton and his legal training at South Texas College of Law. Before his
normination 1o the federal district court for the Northern District of
Texas in 2007, he was & career prosecutorn. He served as an assis-
tant district attornay for Tarrant County from 1994-1998 and then
bacarmsa an assistant 1.5, Attorney, the position he held when nom-
inated to the faderal bench. At the time of his nomnation he was
on assignment to the Subcommittee on Immigration, Border Secu-
rity, and Citizenship, working closely with Republican Texas Sana-
tor John Cornyn for the previous almost two and one-half years, A
Republican, Judge O'Coennor had not been active in politics.

Mary Stenson Scriven was barn in Attanta, Georgia, received her
undergraduate education at Duks, and her legal training at Florida
State. After graduation she was in private practice for 10 years
before becoming a U35, Magistrate in 1987, the post she held
when named to the Middle District of Flarida. She was nominated
on July 10, 2008, and was confirmed unanimously on September
26. Active in the Federal Magistrata Judges Assaciation, she was
slated to become President-Elect for 2008-2008. & Demaocrat, she
did not have a history of prominent partisan activism, although she
sarvert as a legislative azsistant to the House Majonty Office in the
Florida House of Representatives in 1985-1986,

Cathy Selbel was born in West |slip, New

§ York. She did her undergraguate work at
§ Princeton and received her legal educa-

j tion at Fordham University where she

| was editor-in-chief of the law review.
Upan graduating law school, she was a
law clerk for federal district judge Joseph
0. Laughlin, In 1987, she bacanmne an
Agsistant .5, Attorney, and held the post
of First Assistant United States Attorney
when nominated for the Southern District
of New York on March 11, 2008, She was
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Successes and faifures

Indeed, one might even argue that
the administration had its faiv share of
unanticipated successes, even during
is weakest confirmation context, the
last twe years corresponding to the
0t Congress. Specifically, three
interesting events during this period
warrant exploration i greatcr deail,
These are the late term confirmations
of L0 district court judpes on Sepeetn-
ber 26, 2008, well after the Thurmond
Rule would have been voled,
reyardless of whose definidon of the
day for its implementation was ut-
lized; the seating of un extrewnely con-
troversial nominee, Leshie Souwthwick,
on the US Court of Appeals for the
Sth Cireuit, while strooys allegations of
racism swirled arocnd hiny and the
successful ending of the struggle over
the filling of circuit court judgeships
on the US, Coure of Appeals (or the
Gth  Circuir, a <controversy  that
spanned the better part of the o
term presidencies of Bill Clinton and
Creorge W, Bush,

Begarding the seatiug of 10 district
court pominees in late Septembern ou
the cusp of 3 presidential election that
the Demoorats were fyvored to win, a2
sentor aide o a senior Demnocral on
the Judiciary Committes valuntered
that, "There was fluk from our own
parey to move anvixody at that thiee
when the thinking i, ‘shut this down,
vou've alveady done..mare than the
Republicans did.' We had done at tha
point 158 the Bepublicans had done
1539 [or Bush 3o we ended up doing
ten mote.”

Not happy with what could be per-
ceived as the Democrats giving more
to the Republicans than was neces-
sury under the circumstances, a
spolkesperson for a liberal intecest
group with 2 leng histery of activty
in judicial selection politics was crili-
cat of Senawor Leabhy for what was
characterized as somewhat selfsery
tng behaviorn

I'hiz is a man who seet Lhnse!fas a

greai hero 1o brath sides of an issae, .

He tabks aboud Tiow roany judges he bad

conficmed.... "Mow be pice o e,

Repulilicans, hroauwsg | oave bren nice

1 vouL' | think he prababiy saw & szal

chance for Obama to wio the election,

and, thejefore, Tie'd be cwed hanks



from the Republicans, Fat chanve,

On the other side of the political
spectrum, cousiderably less surprise
was expressed abour the 10 late term
confirmations and, as well, they were
afforded considerably less signili-
cance. Jay Sekulow simply com-
mented, " think it was the right thing
1o do to get them through.... No one
pays, or very few people pay attention
[to the district couris], certainly
nowhere near the level of appeilate
[coutts] or the Supreme Court.” The
Committee for Justive's Curt Levey
claborated further.

Leaby, | ibink, only wanied 16 1ot 2 fow
through, sind I think McConnell played
a bit af hardball. But Leahy never put
up a hig Bghr.... The Demecrans dadn'
Pyl up a big Fighe against the distie:
calrt Judges. Thar was basically (heir
scrategy, Bun ap the numbers with the
district court judges ane then fight oo
the mose conservative cibcuit ool
nominges, 5o [ eertinly don't remem-
Ler being surprised; if anything, [
thaught maybe we'd get & couple of
rnore after that.

A similar view was Leld by the
sdministation.  Assistant  Attorney
Laeneral Cook noted, I think they
went five or six months withowt having
a circuit court hearing, the last circuit
hearing was in June...I woulde't call it
a surpnse. There were, al that point,
fortysome nominees who were waiting
for a hearing.... So the fuct that they
were sl working in September 1 dun't
think was a surprise.” Associate White
House Counsel Kate Todd agreed. [
don’t thinle iUs 2 surprise. [t's a disap-
pointnent thal there weren't more,”
Finally, as an aide to a senior Republi-
can member of the JTudiciary Cotmir-
tee noted of the ten, "Some of them
were ones that had Scenator Hatch's
strong support.and in some cases
there were agreements hetween home-
Stare 3enators. 50 in that respect, it was-
n't that surprising.”

The Southwick confirmation

Perlps in need of giealer explana-
tion was the successful confirmation
of Leslie Sowthawicl to the Sith Cireaid
approximately one yeur priar to the
presidential election, despite sub-
stanlial  opposition. Explaining

gonfimed unamimously on July 22. A polltical independsnt with no
history of party activity, Judges Saibe! was recormmended o the Bush
Administration by Dermaocratic New York Senator Charles Schumer

L& Murray Snow was born in Boulder,
MNevada. His undergraduate and legal
education was at Brigham Young Univer-
sity, where he was editor-in-chief of the
law review. After graduating lzw schocl
he clerked for LS. Court of Appeals
Judge Stephen Andarson. He was in pri-
vate practice in Phoenix, Atizona, untit
2002 when ha joinad the Arizona Court of
Appeals. He was nominated to the feqd-
eral digtrict court in Arizona on December
11, 2007, and was confirmed unani-
mausly the following June 26. Although a
Republican, he did nat have a record of prominent partizan activism,

j Richard Joseph Sullivan was raised in Glen
Head, Mew York, attended the

-4 Collags of Willkam and Mary, and

-+ received his law degres from Yale. He
| served as a law cletk to the Honorable
David M. Ebel of the Tenth Circuit before
becoming an associals at Wachtsll Lipton
Rosen & Katz in New York, In 1924, he
assumed the post of assistant U, 5.
Attornay for the Southarn District of New
York, where he served untit 2005, In
2005, he became Deputy Gensral Coun-
sal for Marsh & Melennan Companies,
InG, and in 2006, General Counsel for Marsh, Inc. He was nominated
far the Southern District of Mew York bench on February 15, 2007,
and was unanimously confirmed on Juns 28, 2007. Although a reqis-
tered Republican, he did not have a record of previcus party activity,

§ Al R. Thapar, the son of immigrants
from inchia, was born in Detroit, Michi-
gan, did his undergraduate work at
Boston Collagea, and recatved his legal

@ cducation at the University of California
at Berkeley. He clerked on a federal
district court for Judge 5. Arthur Spisgsl
and on the U5, Court of Appeals for
Judge Mathaniel R. Jones. He served
as ah Assistant U.S. Attornwy, first in the
District of Columbia, and then in the
Southern District of Ohio. He was
appointed 1.5, Attormey for the Eastern
District of Kentucky in March 2008, the position he held when nomi-
nated to the federal district court for the Eastern District of Ken-
tucky on May 24, 2007, He was confirmead unanimously on
December 13. At 38, he was the youngest judicial appeintee of the
Bush Adrninistration confirmad by the 110th Congress and the fifih
youngest of all Bush's judicial appointees. When he was younger, he
worked on campaigns for Republican candidates.




Anthony John Trenga comes fram Wilkins-
burg, Pennsylvania. He was an under-
graduats at Princaton and earnad his law
degree at the Univarsity of Wirginta, He
was a law clark for federal district judge
Ted Ceiton and then emtered privaie prac-
tice in Virginia. In the 1980s he was active
in Demacratic party pofitics. In 1992, he
|oined the prestigious Washington, D.C.
law firm of Miller & Chevalier, whare he
remained until hominated for a seat on
the Eastarn District of Virginia on July 186,
2008, On September 26 he was con-
firmad unanimously by the Senate. He is a fellow of the American
College of Tral Lawyers.

Lisa Godbey Waad was born In Lexingtan, Kentucky. She completad
both her undergraduate and legal education at the Hniversity of
Georgia, where she was managing aditor of ths law review. Lipon
graduation shea clerhed for federal district judge Anthony Alaimo in
the Southern District of Georgia, the court she would join in 2007.
She was in private practice in Georgia and became U.3. Attorney in
2004, the position she held when named to the federal district
gourt bench on June 12, 2006, She was renominated early in 2007,
and unanimously confirmad on January 30. Before becaming U3
Attornay, Judgs Wood was active in Republican politics, including
both Bush presidential campaigns. She also worked with Damaoc-
rats and received bipartisan support whan she was nominated.

Gearge H. Wo was horn in Mew York City, sducated at Pomona Col-
lege and the University of Chilcage Schoaol of Law, and was a law
clark for WS, Court of Appeals Judge Stanley Barnes. Judge YWu
had a varied career before joining the federal bench. He was in pri-
vate practice, was an assistant professor of law at the University of
Tennesses Collage of Law for three academic years beginning in
1879, was an assistant U.3. Attormay for a total of 11 years, a Los
Angeles Municipal Court judge, and then a Los Angeles Superior
Court judge starting in 195&. This last position was the one he held
when nominated 1o the federal district court for the Central District
of California on September 5, 2008, He was renorninated in 2007,
and unanimously confirmed on March 27. Judge Wu was not politi-
cally active and was not affiliated with any paolitical party.

Southwick's conflrmation, ane tha
“surprisecd” Man Aron who charac-
terized it as "the big nomination of
the past fow years” where 11 was "just
stunning (o see, for the Dremocrats,
for that w accur,” is 1 slory some-
what more complex thar Jay Seku-
low's observalion that, "You get a
pass cvery once in a while” Rather,
as 15 often the case in unraveling
Judiciul selection politics, one must

{ocus on group activity both in sup-
port of, and in opposition 10, the
notainaiien, as well a3 on the role of
the Senate Judiciary Committee 1o
beteer understand the nosination's
eveniual oculoome.

For his part, the Comminee for
Justice's Cure Levey was taken some-
what by s prise when Uhe Scuthwick
pomination ran mic difficulny, in
effect, the mirror image of Nan
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Aron’s shock at it going forward.
According to Levey, "A lot of .times,
it is reactve.., [ don’t want 1o wam-
pet.isnct it great that the President
Just naminated this serong comserva-
tive?™ The Southwick case was a situ-
ativn  where  Levey called  this
“reactive” strategy into quostion,

The ualy st iz which [regrebed
that. . was with Southwick, where we
probatly cowld have done more early
o, But | just thaughe thal the charges
there were just so,, Tramped up that
they're ol going o get all af the
Demosrats o boy in... 5o, there, 1
probally should have been a little
more propctive. But, generally, we
wauld wait o see what People for te
Amereann Wey did, what happened i
the hearing. You ran definitely rell
feoom the questions in the lieaong..,
You know after thie hearmg i£0s going
to e a difficull nooinmico,

From the perspective of a group
leader on the other side of the polit
ical spectrum there was a sitilar con-
cern that, erganizationally, they had
ngt dane enough, In this instance,
however, the Failure was not one of
being insufficiently reactive 1w the
nomination, as alluded o by Levey,
but, rather, [Ailing to pay close
enough attention to the playing out
of confirmation politics in the Judi-
ciary Commirtee.

hoccureed, Tibank. Becavse ab x [pilure

an cur part w werk moe closely wilth

Dianme Feinstein She was the goe. She

vwas the key Leahy dossa't azlk to

her.and so the Republicans play her

Tihe u fedelle, They throw out lesle

Southwick, they pay aeeolicno to 1ianne

Femstein,. and whep one side 3s playping

vou and e glher siele 15 ignorng o,

and you're A senawcr who hkes atten-

i 1% unanceptable what she dil, ic's

an excuse for what she did, but, e just

dido'n work land enoagh ... Asd thar

was a hupe los, because he was so
clearly ungualifed.

What Democratic Senator Fein-
steinn of Califormia “did™ in this
tnstance was vore "yes” on Southwick
in Commiules, assuring that the nom-
inauon would be sent w the Senae
flogr and sending a signal o the
Dernocratic rank and Hile that this was
a nominee on whorn their fellow par-
usans disagreed and one, theretore,
who engendererd fower constrains on



their confirmation vote. A senior Ser-
ate  Republican Committee aide
£Xpressed syme surprse at South-
wick’s confirmation, underscoring
Feinstein’s role in the outcome.

It was surprising...in the sense thet.a
Cirtuit court nomine: who  was
opposed v a large number of the
majority pany [was] confirmed, bot not
SUrprising in the sense that he was a
quafified candidate. And the argu
ments agaimal hitm seemed wery thin;
the suggestion that.. his coucurrence
on two opluioas during his [y enre
on the siate appellate court should dis-
qualify bim oc allow him to be labeled
2% 2 macis. | think, when scratinized,
thode arguments didn'c stand wp. And
they didn't stand up, Eankfuly, with
Senator Fetnstein ... I our view it was a
brave move and a great decision on her
part te favor Seuthwick..,.T think ¢redit
gocs w Senawr Feinstein for aciwally
looking al the nedes of the case apd
the individual, rather than Just liatan.
ing o rhetoric.

The aide’s sense that the case
against Southwick was “thin” res-
onated with Curt Levey who asserted
thar there was always a need for
“something more” than simply ideal-
ogy 10 derai] a candidacy.

[ always thought be would be con-
lirmed... The real movivation for the
Dienwerats oppusing the persan is ide-
alogy, but they ulwaps need one exim
thing..With Boyle 0t could De
ethics, . Myers, what he did in the Inze
rior Deparument, But they would nover,
when the Republicans were willing ter
fight, and the nemlues was willing to
fight.siop somesne unless they had
one exira thing. And that was lacking
111 Southwick.

For his part, an aide to a Demacra-
tic senator on the Judiciary Commit-
tee saw in the Southwick scenario a
sitwation where a good process had
simply reached a bad resulr.

The civil rights community s still very
upset aboat Seuthwick, with good rea-
son. Senator Leshy was againgt this
nomination, voied ageinst the nominu-
tian... Mow ke dM something that he
has gorten beaten up on. On different
vecasions, nominees have mowd that
he has personally vored ugainsl, That
he has given more process nstead of
Juat burying iv... This waa just ane of
those sibarions whese there was 3
Demacratic raember of the Comminee
tiut vated 3 different way than. 7 think,
eaylier, we had expected o vate. T think

it wis one that could have easily been
voted down. Mot buried, nol never
brought up, but vored dawn..., Groups
on the lefi, very upset about i, groups
on the right were upset thae they evwen
biad wo mear for i You're not geing o
win them ali. The process, though, of
having someons come up and be voted
QN Was 4 gl process.

The sense that Seuthwick was, ulii-
mately, “one that got away” did,
indeed, not sit well with Teft leaning
interest  groups, one of whouse
spokespersons not only blamed them-
selves for not doing a better job of
courting Scuator Feinstein but, in
addition, held the Judiciary Chalr,
Patnick Leahy, responsible for not
scheduling a vote at the most propi-
tious time. "When he could have
stheduled, he held him and then
when he knew he didnt have the
votes, he brought it up for a vote....
What was the thinking behind the
scheduling of those votes?”

A fallure

While Leslie Southwick's nomination
ended in confirmation it was the
case, of course, that several of Presi-
dent Bush's appellate court nomi-
nees were stalled in their quest for
confirmation during the last two
vears of the administration. And, at
times, the failure to confirm a nomi-
nee might be as counterintuitive as
was Southwick's suceess. Such was
the case in the failed nomination of
Gene Pratter, a sitting diswnict court
judge and a candidate favored by
ranking Judiciary Committee minor-
iy member Arlen Specter for a
Pennsylvania vacancy on the Third
Circoit. Pratter was nominated on
November 15, 2007, a full year
before the presidential election, By
the time her nomination was eventu-
ally withdrawn and a substitute can-
didate, Paul Dizmond, was named, it
was late July, 2008 and the calendar,
oot the candidate per se, left the
vacancy unfillad,

Interestingly, the Pratter nomina-
tton initially appeared to be a non-
contentious vae as characterized by
a senior zide to a high ranking Judi-
ciary Committee Democrar,

Here's 3 funny story. When this yEUD

Legan I thought the fics circoit hear

R ———————

ing would have been Fratter, bwecause
U'rey an idign. [ chowgh, well, she's From
Peonsylvania; the ranking memnber s
fvom Pennsylvania. Specter’s Elaps were
suying “Casey supports hey, Casey sup-
porta her Casey suppocts the nomjpa:
tion.’ And, | tboughe, if this = what
Arten really wanms, and Casey is going
W support, and s supported by a
Demeerat and & Republicun, why
wouldn't we du thal unep

Discussion on the Commiteee as it
mapped out timefines [or nominees
focused on whether the ranking
minority member wanted Pratter 1o
be the first, second, or third circuit
nominee confirmed in the session.
“And the reaction was, weil, ‘Arlen
docsn't want her 1o go first because
he doesn’t want o appear oo piggy.”
Well, it turned out Arlen didn't want
her to go first because he didn't have
the clearance yer"”

Such are the vagaries of Senate
advice and consent processes and
the difficulties that can be encoun-
tered within a state’s Senate delega-
tien, particularly when, as in this
instance, the senators involved corre
from diiferent parties, As explained
by Micholas Rossi,

There was alot of Wiscussion about that
seat., We have 1he benefit of hindsight
now Bt at the dme she was tapped for
that, she was a district court fudge who
had been confirmed by the Senate
unznimously. . She wasn't viewsd a5 a
particularly controversial pick. Maybe
there should bave been a littls more
conversation with Casey, bot T think
that's wne where we hoped o be able
0 secure Caseys support all along. 1
was only after groups in e stne began
to raise mure concerns that it gave him
pause. And relztively quickly, Seratar
Speceer met with die cutside groups
that maised concerns about her, He
brooght theq into his office, he sat
down with the groups.,, ssked for the
specifics abonr the cases Hiey were con-
cermed with, kad saff going thraugh
and evaluating rhe rmerits of the argu-
ments, Jurwarded information w Sens
tor Casey, 3u there was o real ofort o
uy to reach consenses there snd o
move forward oo her pamination, It
wit't until it became very clear that
thai wasn't going o happen ihat they
sarted focusing an viher options.

The administration’s change in
directivn in this instance, as in oth-
ers, simply came oo late For a lame



duck president facing his Fnal
tnonths in office. As noted by a senior
aide to a Judiciary Commnitiee Demo-
crat, the sest could have been filled
"had the White House heeded the
realities and not waited to the sum-
mer o nownivate Paul Diamond, who
Cascy could sign off on and work
with. They insisted on this pick that
Lasey wasn'l going to sigh off on.
They wasted a year and a hall and
then held our feet to the fire like it
was 20022003, [t was unproductive.”
Obviously, Pratter was a nominee
who had Llue slip problems under-
scoring the lack of support by a
home state senator in this instance
Democratic Senator Robert Casey of
Pennsylvania. What frustrated the
minority Republicans during the
11{kh Congress was a situation in
which, in their view, the majority was
sensitive o home state opposition
and respected the blue slip yet, at the
same dme, did not necessarily move
those circuit nominees who lacked
home state opposition. As portrayed
by an aide 10 a senior Republican
Judiciary Committee scnator,

Generally speaking. Senator Leahy hus
clearly respecled the blue slip i the
senge Lhat he hag not granted bearings 1o
candidales who do not bave the Blue slip
but, by e same token, he has not given
hearings even b some noMinees whose
blue slips wire retumed. ., Glen Conrad
and Paul Diarnond are examples, aod in
the case of Pewer Keister, he'd already
had a hearing and blue slips weren'
réally an issue, Roben Conrad s anether
exmnple of angiber 4. dreuit nominese
whir had the support of both hame staee
senators. It does creans sort of a had focl-
ing for ws. It does create same questions
about whether or not Blue shps ten-
dered, particalarly tendersd by the
ninarity, are given as much weight, and
whether or now it is a break with radi-
lisnal praciices ool e grant hearings in
thowe cases... Looking ai the norbers,
oie Gn debale whether the President
Eob fair reatment for his nominees in
these Iast two years. We really did have an
ext@ordinanily small number of cloouit
“ourt hearings i the past year, And one
of those was lor the puckage on the Gih
rircuit which included Ilelene White,
whe was 3 Clinon nominee and was
nurminated by President Bush,

The 6th Circuit soblstion
The Gth Circuit solution, reached

during the 110th Congress, repre-
scnts angther facet of confirmation
politics during the final two years of
the W. Bush presidency warranting 2
closer lock. The saga of the multiple
Michigan based vacancies on the &
Circuit Court of Appeals and the
failed attempt to fill them for the
better part of the Clinten years and
for much of the W. Bush presidency
is a familiar one.

At bottom, four 6th Cireuit vacan-
cies from Michigan were inherited by
the W, Bush administration because
the Republican controlled Senate
Lailed 10 confirm a slate of Clinton
nominees whose confirmation was
obstructed for years. The Republicans
argued that their actions were war-
ranted because of the fajllure of the
Clinton admministration and Senator
Levin to consult appropriately with
then Republican Micligan Senator
Spencer Abrabham about the wacan-
cies. W. Bush subsequently nomi-
nated four people of his owt, with
none confimmed during his first term
in office as Senators Carl Levin and
Debhie Stabenow, Michigan Democ
rats, united in their resolve o not
allew the Bush adminisiration to ben-
efit from the sins of the Republican
controlied Senate during the Clinton
years. Intervestingly, while hearings
were held on all four nominees,
despite the Levin/Stabenow blue slip
holds, floor activn on the nomina-
dons was successfully obstructed,

The 6th Circuit logiam began to
ease when Henry Saad, the most con-
troversial of the Bush nominees, was
not explicitly protected by the Gang
of Fourteen's agreement 1o oppose
Judicial filibusters (unless there were
*extraordinary circumstances™ and
his nemination was ultimately with-
druwn. Three fith Circuit nominees
{Richard Criffin, David McKeague,
and Susan Neilson) were allowed o
go through, a district court nominee
(Dan Ryan)} was withdrawn, and the
Democrats woutd be given a larpe say
in designating a replacement nomi-
nce for Ryan, This turned out w0 be
Janet Meft, a candidaie supported by
both Senators Levin and Stabenow,

Ironically, Republican Senator
Sam Brownback of Kansas placed a
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hold on the Nelf cenfirmation
processes because of the nominee's
attendance at a civil comoitrnent
ceremony. Lventually, Brownback
withdrew his hold, partly respending
te pressure from his own party col-
leagues because he had hecome the
provertial fly in the Gth Circuit’s
agreement ointment. While Neff
would eventually be confirmed w
the district court seat in the follow-
ing congressional session, it took u
littie over a yevar from her inidal
npmination 0o her confirmation
vote, scemingly with an agreement in
hand. The damage had been done
and, during this perod, the Michi-
gan scnators proceeded 1o turm their
atiention 1o stailing wo subsequent
Michigan 6th Circuit nominees, Ray-
mond Kethledge and Stephen Mur-
phy 1L It would take svrteally mwo
more years, the term of the 110th
Congress, to finally reach an accord
and unravel the Gth Circuit mess,

As 15 often the case in instances of
confirmation gridlock, 2 solution
requires delicate negodation and
bargaining among the principals,
with an Ilth hour agreement that,
arguably, could have been struck
years before, In this instance, as in
others, it twok the winding down of 1
presidency and a willingness o bar-
gain to serve a3 an important catalyst
for getting 2 deal done. Indeed, as
Assistant Attorney General Cook
noted, “We're somewhat disap-
pointed that the Gth Cireuit hearing
was the last circuit court hearing that
wag held... We did the Bth Circuit
hearing and that was it."

Despite their frustration that the
6th Circuit deal was the administra-
ton's appellate court swan song, the
Presidents wam, ncvertheless, was
highly supportive of the deal itsell
Beth Cook noted that, “the real hene-
ficiaries are the people of Michigan
and the people of the fth Circuit who,
for the Hrest time in.. years have a full
complement of judges on the circuit.”
In characierizing the mechanics of
the deal, Nicholas Ressi indicawd
that, “the credit should really go to the
White Huuse and to the Michigan sen-
ators for working out some amange-
ment. [ don’t know to what extenr
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Se ﬁa tor Arfen Specter was
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Ranking judiciary Committee
minarity member during the
110th Congress.

Senator Leahy's office was involved in
brokering thae deal, bur we were not
involvied i brokering the deal”
Tndeed Seanator Specter voted against
Judge White's confirmadon.

The deal, which withdrew Bush
Bth Circuit nominee, Stephen Mur
phy {Il, and placed him in nomina-
tion for a districe cowt judgeship,
while redining Raymund  Keth-
ledge's circuit nominaton, also
inwluded substituting Helena Whits,
a forer Jlinton nomines who was
first nominated to the Sixth Circuit
in 1997,

[n a scenario that could not have
mare resembled a political gquid pro
quo, the administradon continued,
nevertheless, 1o stay on its prirme
judicial selection  message, Beth
Cack asserted that, "The residemt
sCOt Up two circuil nominess who we
thought were both well qualified and
would he assets to the Gih Clrcuit. ..
What we can el oL from our per-
spective is that both Ray aud Helene
White should absolurely ger a hear-
ing, get a vote, and be confirmed.™
Associare White Touse Counsel Kate
Tudd added, "Our job is 1o be sup-
portive of all the President's nomi-
nees and oominadons are ol sCnl
up there For show. They were gen-
uinely put wp there and we worl
hard to support our nominees
through the confirmatian process.”

Oy ane level, the tth Circuit vot-
comne underscores the power of indi-
vidual senators in conflirmation

polidcs gver the long haul. As Man
Avon commented, "that deal might
have been a result of ... two years
[of] politics, Bush teeling in a less
powerful role. But the face of the
metier i3 Card Levin dug in s heels
and was not going o relent, so he
got his nominee on the beoceh”

While Levin emerged a “winnei”
in the cutcome, this does not neces-
sarily mean that the deal was a
Democratic victory writ large. As a
spokesperson for a promineot lib-
eral interest group active in judicial
politics commented, "B heart-
breaking.... We were opposed 1o
that deal because Helene White isn’t
half as strong as this goy. We thooght
it was a terrible deal™ Curr Levey
confirmed the thrust of this assess-
ment frone the opposite side of the
political spectrent, “Some people in
the base were unhappy. but |
thought it was the right mowve,
because you wers aither going w
liave a Democratic president or a
Republican president who wase't
very counservative wilh increased
Demaocratic marging in the Senate..
Even people who were involved in
holding up Helene White thought it
was 4 good deal.”

Major issues and controversies
A thorough assessment of confirma-
Hon precesses and politics in the
L1Gth Congress necessitates moving
beyond these case studies of specific
administration successes and failures
o include a look at some of the
major wsues and conuroversies that
dominated selection politics eardier
in the Bush presidency with an eye
towards how they fared as the pres:-
dency wound down. Specifically,
whar can we say about ihe role, if any,
of the Gang of Fourteen in the 110th
Congress as compared with their
centratity in earlier advice and coon-
sent  gukcomes?  Similarly, what
Lecae of the so-called “nuclear
option™ that threatened 1o paralyze
the Senate, but nat for the maneu-
vers of the Gang of Fourteen?

Even more hroadly, what can we say
abaut  the seemingly  diminished
importance of the judicial selection
issue, espacially for the Republicans in

the 110th Congress and, indeed, the
rale the issue played (or failed w play?
in the 2008 presidential elecdon?
The agreement fashioned among
the hipartisan and moderate Gang of
Fourteen thar saved the tfilibuste
while avaiding the Republican deto.
nation of the so-calicd nuclear
option was explicitly fashioned for
and limited o breaking judicial con-
frmation  gridlock  during  the
remainder of the 103th Congress, in
the Spring of 2085, suon after the
start of W, Bush's second worm. New
ertheless, the agreement af the Gang
has reverberated cver singce and,
inevirahly, remained « walid refer-
ence painl for the playing our of
Judicial  confirmation  politics
through the 11h Congress.,
Reflecting on the importance of the
Gang of Fourteen and is legacy, MNan
Aron opined that its real significance

wag 115 Ability @ wmk with the Gush
wdministration  and  conlinn their
appaineees .. The  day  that  they
arnonced thae deal iowat a igh ooy
oy the Sendie and a davk day B qhe
Judiciavy. Becavse, in essence, it ok
pover avay from the Senawe [ndiciay
Cominittee and granied it 1o 2 groug off
senatole who Tud really oo knowledse
o ioterest i the judiciuy, and oo
expriience,, That Cang s a large pant
af the sty of the Tast eight yems,
bercause [or sevalal years they wrested
conwal Frem g Cotnemndtiee o them-
selvee,

Fast farwarding to today, Aron
explained that, in her view, the
legacy of the Gang of Fourteen helps
to explan the forgiving weatment
that the Obema administration and
the Senate Democrats have afforded
Senator Jae Lieherman, a pramineut
mernber of the Gang,

The Senate dynamic i very neresiing
going forwacd, partculacdy given ihe
fact that the Democrats wenr owt of
their way 1o keep Licberman o the
pacty. Fle was a0 key Drokes danng the
Bush  administatien  ia bringing
Demoacrais and Bepublicans ogeher,
net just o avald the filiboseer, ot
help the Sush administrstion conficm
then judges. . Ceraialy it would
ehovre e Deancoradic leadeship w
Toak o Senpoe Lisherman p bring
same Kepublicans topecher v help con-
firm Obaima cheral pichs, wal Truspect
thart iy have besn o B o keeping



Senator Licberman, i the caucus,

Clearly, the work of the Gang of
Fourteen had, as Curt Levey noted,
“ratcheted things down a bit, And it
ceraainly took the flibusier off the
table.” The tegacy of that reality for
Republicans today in the “post
Gang" cnvironmeni, according to
Levey, is that, “If we were going 1o
suppart a Fflibuster, it would bhe
under the bipartisan conditions
agreed to by the Gang of Fourteen, ©
realize that’s not necessarily binding
anymaore, but it's instruetive, which is
for ‘extravrdinary circumstances.™

As noted by a senior aide to a
Eepublican member of the Judiciary
Committee, the “legs” of the Cang of
Fourteen might have been evident in
the Southwick confirmation dis-
cussed earlier. “You might see it a lit-
tle biL._.. There's Southwick, and you
certainly could lowk to the memnbers
of that group and, [ think, all of
them voted for Southwick, They cer-
tainiy ali voted for clamre... | think
they left that group with a certain
understanding of how nominations
should be treated, particularly in got-
ting peoplt to a vote,"

It is impossible to tulk about the
Gang of Fourteen and its itnpact
without, of course, referencing the
phetiomenon the Gang’s action was
meant o prevent, specifically, the
imposition of the nuclear ophen Lo
alter Senate rules in an effort to
break filibusters and sear controver
sial judges. Today, in the aliered
political map of the 111th Gongress,
with a comfertable Democratic Sen-
ale majority, and a Democratic presi-
dent, the dynamic thar created the
“nuclear threat” in years past imay
simply no lenger be present. To the
question of whether the bolstered
Lremocratic strengeh would lead to 2
contirmation role reversal with
Democrats threatening to end fili-
bustering  of judicial nominees
through resort to the nuclear option
Jay Sekulow underscored,

[ don't think they have to. Theywe
got-diflynine  Senate seuts. Then
you've gol some Republicans who
wuuld ga with the Democrats on i, like
Collins and Snowe. So [ don't see the
Auclear option 25 an option this go.

round.... The Democratic leadership is
nat going o be fecing the szme obaia-
¢les that others Bave. They've got an
overwhelming mgjocity in the Senate,
Almost filibuster proof.

For others, such as Specter aide
Micholzs Ross, it is not sirnply a mat-
ter of numbers but, as well, a sense
that parlisan  positions on the
muclear tactic will hold even under
changed circumstances,

T wend to agree with those who think
the parties have somewhut locked
themselves into their podilivns on this
issue, I've seen some comments From
the Republican teadership suggesting
that if Presideat Obama really sends up
prople they think aren't qualilled they
are not willing w take the oprion of the
fillbuster off the whle. But do I chink
that Demacrats now would consider &
male change if it game te the nuclear
aption? I don't think so.

Man Aron, ton, was of the view that
the Democrats wouldn't and shounld-
o't resort to nuclear tactics to break
filibusters.

Pden't think the Demogrurs should fol-

law what the Republicans did. It was

unwarranted, it was ilegilineate, it wa
phony i every way. Itwas a metic to pat
the Democrats on the defenslve, grab
some power i the Senate, and help

Bush confitm his judges.... Filibusters

have been around since the beginoing

of the Republic. And its... fascinatiog

to me that as soon ag this showdown

was awerted.., as soon 81 the Democras

togk control of the Senate, the Repul-
licuns resored o the wie of filibusters

o1 a regular hasis,

A decrease of interest
Completing our acvount of confir-
makion processes in the 116tk Con-
gress requires some constderation of
the apparent decrease of intercst by
actors other than the White House
in judicial seleciun politics during
this period and, as well, the role of
this issue, or refative lack thereof, in
the electoral processes of 2008, par-
ticularly in the presidential election.
We have already athuded to the dif
ficulties all presidents face seating
Judges during the winding down of
their administrations and, as well, w
some uf the specific factors that ook
a special wll on W Bush’s undimin-
tshed cfiorts in this regard. In such

an emvironment, which inecluded
Democratic takecver of the Senate,
tNicholas Rossi concluded that, “With
the Chairman's gavel, Senator Leahy
was able o process just enough nom-
inecs to quiet critics and not two
many to upset his caucus.” Jay Seku-
low admitted that,

We had these cieetings, We would dis.
cust heow do you get your base engr-
gized? When it's a Supreme Caur
vacancy, i's rasy, When it's an appellate
nominee it wad gqsy toa, untf you had
Bupreme Cour vivancics..., Although
the base understool tie significance of
it, it wis bard 16 get the apention
drawn 10 the appellate cours, And it
really did come to prewy much u
sereeching halt in the last ecighteen
monihs.

For his part, Curt Levey attributed
the waning enthusiasm for the judi-
cial selection issue to “just the events
un the ground. The filibusters were
dramatic, that was off the table after
the spring of 2005, Olbviously,
Supreme Court battles, the show-
down with the nucicar eption....
think we all felt exhausted..and
burned out for a few months, bue
that lasted way too long.”

While one cannot know with cer-
ainty, it is at least possible thar the
diminution of interest in and atten-
tion paid to judicial selection by the
media, the puablic, and perhaps
Republicans in Congress during w.
Bush’s final two years in oftice played
some role in laeiting the issue's
unparance in the electoral politics of
2008, particularly in the presidential
contest. Two years ago our interviews
revealed considerable  consensus
about the prospects for judicial selec-
tion being 2 major campaign battle-
ground for the candidates, Yet with
the cngoing war on terrer, conbinued
war in Irag, 2nd a failing economy,
that prediction failed 1o materialize.
in the opinicn of buth Jay Sckulow
and Curt Levey, this was 2 failune of
the Republican campaign strategy.
Indeed, in Sekulow’s view,

it wat & sralegic mistake for the Repub
licans to ner make it an Jsue. | don'
recall, other than one of wo pasing
comments, Jehn MoCain ever imention-
ing i And T think thats unformage,
cany underscore that enough. 1t wag 3




galvanizing issue for our base and the
base, as vou could 1a]] by (he elections,
did no¢ get enthusiastic. [ do now know
if il would bave been o game changer
because ['m oot sute if apy gne issoe
would have beaten President-clect
Dbama... Bur i1 did not become the
Isgeae it should hawe been, I think that
was unfornunae,

To some extent, the keeping of the
issue under election year wraps may
be credited not to Republican fail-
ures 1o energize their base bur,
rather, the success of Obama’s effors
te nol engage the opposition
squarely and continugusly on the
matter of cours, Man Aron pointed

candidates and not (their differences.
According 1o Nicholas Rossi,

Sume  of the creditc or blone..
iy rest with the Supreme Cour
iself, and some of the cecent decisions
it has haoded dowr. IF you had seen
Lhe Hefler case decided differendy, fior
example, 1har coulid have changed the
dynamic dramatically, Buu thee Fact that
it was decided a5 i1 was, thar you had
bath Ovama and MeCain coming aut
and saying that they thought the deci-
ston was right, and hoth coming out
znd saying that chey though the
Court's decision about the death
penulty far child mape was suspocr
They were in somewhat of an agros-
metil And had zome of those coses

When the dust settled on the 110th
Congress, that Congress confirmed 58
to the district courts and 10 to the appeals

courts.

oot that Obama

reterved to the war on cours, refarred
1 judges with empathy, judges wha
bring divene, different gxpericnces
and viewpoin s, and. .. that was very help-
ful. Bu there was nue emgragement by
him on 1hiy issue ared many other hot-
buttan issues,,,, Every hotbuten surial
issue presented Lo him he pivoted and
defused it as quickly as he could: death
pedaly, abortion, guns, gay mardsge....
He daflected any crticism and avoitdod
making the Court an issue.

In the end, in the eyes of most ana-
lysts, there was really not much to
expiain about the issue’s lack of elec-
toral prominence. As Nan Aron
urtderscored, "There was no other
issue in the election except the econ-
omy.... No other isue came to the
tore, including the Irag War, health-
care, e environment, and educa-
tien." For its part, even the Supreme
{ourt’s own declsion-making behay-
ior ended up highlighting some sim-
tiariies between the presidental

2, The non-Tvy League lTaw schools attended by
the appaintees considered prestigious are: Berke-
ley, Chicago, Duiks, Fordham, Ceorgewown, 1
uols, Indiana, Michigan, Y1), MNarh Carelina,
CHhio Stte, Stanford, Texas, Vanderhiln, and Vic-
ginia.

been decided ditterendy, I think that
might have changed 1he degree 1o
which the Court played a role in the
elections.

Before leaving the electoral con-
nection issue, o more perspectives
should ke brought inte play. For
one, an argumenlt can be made, as it
was by a high ranking Democratic
staff aide serving a Judicizry Commit-
tee member, “When there are huge
issues our there, judges fali 1o the
back, and that's really where they
should be,” Thus, in an ideal world,
“the president vonsults, picks realiy,
really smart well qualified people,
and they are by and large con-
firmed.” And, finally, another senior
Democratic staff aide olfered a con-
trarian note and query for ponder-
ing. "When Senator MeCuin chose
Harah Palin, were some of the things
that led women voters not Hocking
to 3atah Palin the issues that we 1alk
about with judges? 5o 1 think it did
play a rale in a way.”

When the dust settled on the
1linh Congress, that Congress con-
tirmed 5B to the distict courts and
[0 1o the appeals courts, We tum
now to an examination of those who

made it to the lower Federal courts
during W, Bosh's final two years.

District court appointees
During the 11Mth Congress, the Pres-
ident sulueitted 79 nominations to
lifetime judgeships on the federal dis-
trict courts, of which 58 were con-
firmed. (For brief biographies of
some of those confirmed, see “Some
notable Bush uppointees,” page 263).

Table 1 compares the demo-
graphic portrait of those contirmed
by the 110th Congress to the Bush
appointees confirmwed by the previ-
ous three congresses. The differ
ences are small but hint that the
changed polidcal environment may
have o a limited extent affected the
profile of Bush's last twe years'
worth of appointees. Among the
findingys of special inlerest are:

* A clear majocty of the most
recent group of appointess came to
the bench with previeus prosecutor-
ial experience and that propeortion
was noticeably larger than the pro-
portion for the earlier groop of
appuintees, Interestingly, as we will
see In Table 3, the overall figures sill
show 2 higher propertion of the
Bush cohort with judicial than prose-
cutorial experience.

* Along the same lines of the
appointess’ crudentials, the most
recent group of Bush appointees
had the fewest with neither judicial
noT prosecutorial experience,

* Educational differences were nol
pronounced. However, 4 percent of
the most recent cohon had a presti-
glous legal education compared to
28 percent of the district court
appointess from the previous six
years.?

» There were proporicnately more
women, African Americans, and Asian
Amencans appointed in the last two
years than during the first six years,
Thiz meant that the commesponding
proportivn of white rmale appointees
was the lowest for the Bush presi-
deney, and the vverall proportion was
second lowest only to the Clinton pro-
portion {(as seen in Tuble 3).

# The ABA radngs of the
appointees confirmed by the 11th
Congress were higher than for
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appointees confirmed by the previ-
ous three congresses. During the last
two years, no appoeinlee rated “not
qualified” by the ABA was con-
firmed. In the previeus six YEATS,
four rated “not qualified” were con-
firmed. In general, it is unclear
whether Bush's eliminating the ABA
from the prenomination stage
fwhich he did at the star of his first
term) tended to elevate such ratings
acress his administration. Some have
argued that this is the case because
of the likely reticence of the ABA'S
interview subjects to criticize nomi-
nations that have already been sub-
mitted and made public,

* Perhaps the findings for the
party variable best suggest the
change in the appointment climate.
The propurtivn  of Democrats
ramed during the last oo years
almost doubled from the previous six
yoears, The proporion of Republi-
cans, while sill an overwhelming
majority, dipped below 80 percent.
LBut, interestingly, the proportion
with a record of previous party
activism increased, in part berause
some of the Democrats named had
previously been aclive Democrars.

* The cohort from the last mwo
vears was alsu wealthier than the
coliort from the previous six vears.
Some 62 percent had a net worth in
excess of 31 million compared Lo
some 33 percent of those from the
pPrevious six years.

* Finally, and surprisingly, the aver-
age age of those appointed by
Ceorge W, Bush during the last two
years was noticeably older than those
appointed in the first six years,
aliost twe years older on average

Twenty-two nuntraditional appoint-
ees o the district courts were con-
firmed dwing the 11l0th Congress.
Added to the 63 from Bush's first six
vears, there were a (ol of 35 nontra-
ditional district court appointees.
Thirtysix  traditional  appointees
(white males] were confirmed by the

10. Mote that Table 2 of our 2007 acticle mistak-
ingly put the average uge of the fArst six years of
appuintees at 0. The wverage age should have
tuzen recorded as 487, This erroc was only discaw
eced whien preparing for this arcle.

Table 1. How the Bush appointees to the federal district
courts confirmed during the 110th Congress
compare to those confirmed during his first

six years

Ogoupation
Folitlesigavemment
Judiciary
Large law flrm
100+ membars
500
25-4%9
Medium ziza firm
10-24 mambers
-0
Small firm
&4
50l
Frofessor of law
Clher
Experienca
Judicial
Prosecutorial
Malthar
Undergraduate educailan
Publi;
Frivate
vy Laague
Lavr school aducation
Public
Private
lyy League
Gonder
hate
Farmala
Ethnlgity/raca
Whita
African Amarican
Hispanic
Asian
Percentage whita male
ABA rating
Wedl Qualitiad
Clualified
Mot Guailiied
Political IdenifIcation
Democrat
Republican
bang
Pasi party actlvism
Mat worth
Under $200,000
$200-49%,999
$500-0999,295
$1+ million
Avarage age at nomination
Tanal vamber of appainiees

1106th
Congress
% (M)
17.2% £10}
53.4% f31}
5.9 tay
5.7% (3
34% {2]
5.2% 3
3.4% (@
1.7% (1}
3.4% {2
53.4% [31)
EH.8% [34)
20.7% (123
43.1% {25
44.B% f28)
12,1% (7
S0.0% 2%
0.T% (23)
10.3% {5}
75.9% fa4)
24.1% (14)
77.6% {45)
10.3% {6}
6.9% f4]
5.2% 3]
62.1% [36)
74.1% {43
25.9% {13}
12.1% £7]
TT 6% [45)
10.3% [8)
GR.A%S {343
1.7% {1
17.2% f10)
19.0% (11
B2, 1% [36)
Gh.B
=]

107th-109th

Congresses
%% (M)
12.3% (25}
45.8% {55
8.9% 120
4.5% (109
5.&% (12}
5.4% {11)
4.9% {10
4,4%, ]
2.0% [43
1.54% (3
2.0 (4}
51.7%  {10%)
43.8% (6%
26.1% {53
48.3% (58}
45,3% {92
£.0% (%3
AB.A% fo0)
3B.9% (7
12.3% (25)
BOL3% (153}
19.7% £40)
B82.8% (168}
5.9% [13)
10.8% {22}
0.5% {1}
§9.0%  {140)
BE.O%  [(140)
208.1% (59
2.0% 4
6.9% {14}
B4.7% (172}
B.4% {17
50.7% (103
5.9% (13
18.2%, {37
22 7% (48}
53.2% (108}

48.7
203
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Senate during the 110th Congress
arndl their numbers were added o
those of traditional appointess from
the first 5ix years for a total of 176 tra-
didonal appointees during Bush's two
terms in ollice,

A comparison of nontraditional 1o
traditional appeintments is found in
Table 2 and the differences between
the two groups sugpgest that in some
important respects nontraditional
candidates wnded (o follow z differ-
ent path 1o a career on the federal
hench.

* Almost 7 in 10 nontraditional
appaintees camne from a fudicial posi-
tion, typically on the state bench. But
oniy 4 in 10 traditional appointees
camne from such a judgeship.

* Over 40 percent of traditional
appointecs came fromn private law
practice compared to slightly aver 15
percent ef nontraditional appointees.

* Over 7 in 10 nontraditional
appeintees had judicial experience
before ascending the federal district
court bench, compared o only
about 4 in 14 traditional appointees.

* Nontraditional appointess had
more prosecutonal expericnce than
traditional appomitees. The noatra-
ditional cohort had markedly fewer
appeintees lacking both prosecutor-
ial anrd judicial experience.

* White women were the largest
proportion  of nontraditional
dappointees,

* The ABA ratings of both groups
of appoiruers were similar,

v The party varable showed the
most dramatic dilferences between
the nantraditional and aditional
appointees. About Y in 10 traditional
appointess were Republicans com-
pared tounder 7 in 10 nontraditional
appointees, There were almost four
times the proportion of nontradi-
tional appointees with no party iden-
tification than there were waditional
appointees and almost three times
the proportion of nontraditional
appointees who were Demoerats than
were traditional appaintees.

* The teaditional appeintees had
close to double the proportion of
nentraditional appointees witlh a
record of previous party activigy:

* A majority of both groups had a

%

Table 2. How the Bush non-traditional appointees
compared to his traditional appointees to the :

tederal district courts
MNontraditional Traditional
appointees appointeas
% (N} %% (M)

Qegupation

Politics/goverm meant 11.6% {1 14,2% {25)
Judiclary 57.0% 1573 30.2% {&m
Larga kg flrm

100+ mambers 5.0% {5} 10.8% (18
50-93 1.2% {1 &.8% (12
2549 1.2% {1 6.2% {113
Magium size firm

10-24 mambears 3.9% 3 5. 7% {1
54 1,8% {13 B.5% {12}
Small flern

2.4 3.5% {3) 4,5% {8}
solo — — 2.8% (5}
Professor of law 1.2% (1} 1.1% (2
Other A.5% 3} 1.7% 3
Experience
Judicial F2.9% [&2) 42 05 [74)
Prosecutasial 52.8% (45) 44 3% (78)
Maither 11.8% {16 31.2% {55}
Undergraduaie education

Public 48.2%% {41} 4B.6% {B2}
Privale 42 9% {36} 46.6% {B2)
lvy Leegue 9.3% {B) 6.8% (12
Law school aducation

Futile 45,9% 139 50.6% =211
Privata 42.4% (36} 37.5% (56
vy League 11.8% (1M 11.9% (213
Geandar
Male 36.5% {31} 100.0% {178)
Famale 63.5% {54} — —
Elhnicibyraca
Wits 43.5% fa7) 100.0% {176
African Amarican 21.2% (e —_— —
Hlspanic 30.6% 26 - . —
Agian 4.7% (4 — —
ABA raling
Well Qualifigd F0.E% {60 BY.8% 1123
Clualifled 27.1% {23 29.0% (513
Mot Cualitied o4 (2 1.1% {2
Political identificatian

Democrat 14.1% {12} 51% (<)
Raputiliean 6B.2% (oA} 0.3% {158}
Nonga 17.6% (15 4.5% (8}
Past party activism 34.1% [25) §1.4% {108
Net worth
Under $200,000 8.2% (7 4% {33]
$200-498 Ha0 Mo% {18 16 5% t2m
$500-999,9099 18.8% {18 23.3% (41)
E1+ milllion 51.8% {44} 56.8% (1040}
Average age at nomination a7 4 45,9
Total number of appointees Bs5 178
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Di ' the bench
Ive rS|ty on the nenc Table 1: Proportion of nonfraditional lifetime judges in
rom the outset, the Bush administration set active service on courts of general jurisdiction
a goal of adding to the diversification of the on January 1, 2007, and on January t, 2009
federal bench. In fact, Assistant Attorney Gen-
eral Beth Cook commented that, 2007 2009
] . ] -]
this Precidant... came in saying he was iocking for folks Letri - %o (N} Y (M) % Intrease
frorn alt walks of life. It you took at bis first set of nomi- L-.'i;i dlstrict courls vne 157 o 188 o7
nees, Ihe diversity of he set of nominees was, 1 think Mﬂ_men'a' . » '! 1 ] 1'4 25 2.?
atriking. And if you ook al whet fe has centinged b do IMEAT AMmEoan : 45 ?'2 48 ﬁ'?
throughoat bis admimsliation in leng of an evan play- Hispame g.ﬂ . i i 500
ing field, looking at the number ¢f courts where he's had Asiar A'”EF"_:‘_"_“ H o by o :
the privilega of appointing the first weman o appointing Native American na : -
the first African -&merican woman, of appointing the Bst i 1
Turkish American or Southcast Asian American, 1 1hink ,:I'Ifr‘r;?l”rts of appeals 245 a 26.9 45 a8
he should be provd of it and I° rtainl d to b " ' ) )
pzrfu‘: "y € proud ot m coramly proud fo be & African Amarican 8.3 14 B4 14 0.0
' Hispranic 7.2 12 7.2 12 0.0
Agian American 0 [ 0.0 0 -
The attention to diversity is clear as the per-
certage of nontraditional judges in active serv- Sjgﬁ:"’“"‘“ Court " 1 " 1 00
ice totaled 33,:‘3 pemcent at the end of :he 11 0th Aftican Amarican " 1 111 y 0.0
(Congress, an increase of 5.2 percent.’ (Ses
Table 1) This is a change from the pravious two Al three courl levels
years where bench diversification decreased Women 247 139 25.2 2td g4
{--96 percent), but similar to Bush's first term African Afmerican B L 22
. Hispanis 6.8 aY 71 &0 £3
5.7 percent and B.7 percent during the 107th Asian American 06 5 ' 3 800
and 108th congresses, respectively}. Motably, Native American o 0 an o
four of the five nontraditional groups made
ing” ideri HE i leval Tokal nonmraditional™ " arp Fa 8.8 326 G2
Jaing when considening a ree Gl vals,
Women increa’se{‘ thEir pl’EﬁEﬂCE b}'r 6‘5 pETcEﬂt FOnA A BGd authoriced velime posilions of [he LS disiigl rogrls Soune Sauthe cocalog & nesirable, In 2009, 37
{13 seats), African Americans by 2.2 percent {2 W Al50 WE1g Eiltwr ALICHN AMERCEN, H51ARG. 0" A5 4 AMoncan.
- : =l ol 16T puinpiized Idetne posibom on e numbered evcads ond Ihe LLE. Sourt o! Agpeals lar g D o
SEﬂtS:I,, Hispanics by 5.3 percent {3 seats) and CriLming Gircwl, B courks ol general jurisdiciion. Seme doUss SoJniing & nnyilaba 10 M08, 5 wamen akg wee
Asian Americans by 60 percent (3 seats).! wilh@r AFICAR AMarcan ar Hisgrs o 50 -
. " - - . 0 Ol ol & ahe-izas poatkone on ke LS. ArmTe Sl
Du ””Q BUSh15 two terms in Uﬂ:iCE, Hlspanlcs‘ Laad Tni:;gr;_-;rr:a,ga srd 1y Seos nal eyt capnt those who wese ciasgified nomong than ane Calegary,
achieved unprer::edented sUccess a3 thelr rep- [

resentation increased by almost 45 percent—
they began 2001 with 42 judgeships and endsd 2008
with 60. Women, tao, made great strides, adding 45
seals to the 167 accupied at the start of Bush's tenure,
an increase of over 25 percent. African Armericans and
Asian Americans did not enjoy as much success during
the last B years, adding oniy 7 and 2 seats, respectivaly.
Examining the district courts specifically, when not
double counting women who atso belong to & racial
minority group, the propertion of nonteaditiona! judges is
32.3 percent, an increase of 4.5 percent (12 seats) from
the previous two years. Even though diversity increased
on the distict courts, 8 states remain without any
wornen judges, 20 without any African-Amernican judges,
and 35 without any Hispanic judges, comparad to 10, 21
and 36, respectivaly, at the end of the 108th Congress.
These data suggest that although the nontraditional
qroups increased their presence, the majonty were
added to courts in states alkeady represented by the rel-
avant group. Asian Americans are present only on dis-
trict courts in Mew York, Catifornia, Hawaii, and Kentucky
{wilh the confirmation of Judge Amul Thapar). In addi-
tion, the eight states that had never seated a nontradi-
tional judge rernain undiversified at the close of this

Caongress [Alaska, Idaho, Maine, Montana, New Hamp-
shire, Morth Dakota, Vermont, and Wyoming). As we dis-
sussed previoushy, this result is unremsarkabls since
appointments are contingent upon vacancies and due to
the small size of these states, fewer appointment oppor-
tunities arisa. I fact, during the past two years, only one
vacancy occurred on a district court within these states.”

L. Tilerview with Beth Cook, Assislant Attoney General, Decomber 15,
i

% Note that [able 1 of e sidebar oo diversity in our 2007 anicle mastak-
enly calculated the numbser of wwnen who were also cither Afliican Aaner-
can, Hispanic, or Asian Amerc 33 3] g e district couns and 3 on the
comnts of appeals. The mmmber ore he digirice counts shonld have been 32,
wlhich changes the rofal nontoadicionsl judges, when aor double coundng,
fegrm 311w 310, Thus, the calcolation of the peroent deccease i nanwadi-
Lol judges in 20T should have been -6,

3. Histarivally, Mateee Amecicans bave heen represendad only in Jistice
courts io Oklahoma. There have been no Mative Amencan judges i aclive
service since 2003 when Frank Fowell Seay Look senior stains,

4 [¥ata are fromm the Hidwy of te Federa! fudfdary, b S fogoy, welb
site of the Feerad Jadicil Center, Washingion, DO This database conlinns
kiograplical infermarion o all Astigle 10 judges conficmed by the Seaale
since 17849, o 15k onby Aive clasificarions for race —Alrtcan Amencn,
Asian American, Hispanic, Mative Arnerican, and White.

5. Joseph Laplante was mominatg] and conlinmed 1o ihe Disiricy of Mew
Hampshire. He & a white, male. Adilitianally, 5 vacancy from Seprember 7,
2006 remains cabilled in Wyoming



Tahle 2: Diversity on the district courts, January 1, 2609; Active judges aggregated by eircuit
Clrguit % Female % African % African %% Hispanic e Hispanic

district courts American American general district

general population district courts populalicn courts

First. t 1.4 LT 3.6 305 25.0
First. 2" 191 LX) 4.6 g9 0.0
Second as0 15.9 11.7 153 3.3
Third 281 1256 14.0 a1 .3
Fourth 160 s 16.0 84 0.g
Fitin 241 17.1 7.5 2a. 152
Sixth 230 131 11,5 as nn
Sevanth 24.4 1.4 " 1001 4.4
Eighth PE 3 7B 15,8 4.1 0.0
Miath 255 8.3 11.3 28.4 3.4
Tanth 31,2 4.6 &3 16.4 13.9
Elewenth an.a 21.5 128 14.3 a2
D.C. 2510 55,2 335 E.3 B.3
Data an ganeval popidation comgilig dram Mo Siesiticuf Abstract Ipead af: Hlrz: e conaL s GowEomEandiatstd " Exeludirg Prartn Rco

When not double counting women who alsa belong
te a racial mingrity group, the proportion of nontradi-
tional judgss on the courts of appeals is 37.7 percent,
an increase of B.7 percent {4 seats) over the last two
years. However, this is somewhat misleading since the
courts remained largely the same in terms of diversity—
anly wermen increased their representation. Presently, all
of tha geographic circuits hava a sitting famale judge,
and all but the First and Eighth Circuits hava more than
one waman, with the Minth Circuit having the most at
nine.’ Tha racial balance on the geographic circuit
courts remained the same, with no increase in the num-
ber of Hispanic or African-American jurists. Notably, the
First Gircuit remains the only court yat to seat an African
American. Hispanic judges, both currently and histori-
cally, have yet to serve on 6 of the 12 circuit courts of
general jurisdiction {Fourth, Sixth, Seventh, Eighth,
Elaventh, and DC). While Astan Americans have served
on courts of appeals in the past, none does now. Mo
Matlve Ametican has ever served at this court laval.

Given the number of vacancies left at tha end of
Bush’s term, in addition to those created by fudges
leaving active service since January 1, 2008 (57 district
court, 15 counts of appeals, 1 Suprems Court) Cbama
will have ample opportunity to increase the number of
nontraditional judges represented on the federal hench.

& In ralwiee tenms, with e confrmations of Jennifer Elrgd and Catha-

vina Hayngs, the Fiflh Ciuonit bas 1 slighuly higher concenmanion af women,
6 of 17 {35.3 percent} than the Mind Cicowit, 0 of 27 (59,3 parcen|].
7o OF Iia B ueminanions to the couis af appeals as ol midjune, two are

Adtican American and gae ds s waman. If comdirmedd, Judge Sonia Solemayer
wotld be the firse Hispanic woman taserve on e U5, Sugieme Camt.

3. Asizun Aunericans and Native Aiericios are omrited gen Hie snnl {or
nansyistent] cobwees oF judges. Calonbations for the Fim Cirouit are per-
Favied with and withont Fucees Riva to get 2 move cefiatile view of e con-
Bruence between the Mispanic populition i that jurisdiclion and i
representadion ¢ the disirict bejich,

Certainly, if his initial nominations to both the Supreme
Court and courts of appeals are indicative of his com-
mitment to diversity, underrepresented groups will resd-
ize substantial gains.”

Table 2 aggregates district courts by circuit and lists
the percentage of women in each district. It also com-
pares the percentage of African Americans and Hispan-
ics to the percentags of each group in the circuit's
general populztion, since wa may expeact states with
mora diverse populations 19 also have more diverse
courts.® Women have the greatest presence on district
courts within the Second and Tenth circuits, and the
lowest within the First and Fourth, The Secend Circuit
saw the largest increase as 4 of the 14 new femaie
judges appaintad to district courts are within that juris-
diction. As in years past, the highest concentration of
African-American district judges is in the Fourth Circuit:
and, not surprisingly, it is the circuit with the largest
pepulation of African Ameticans. Howaver, in comparing
overall represenlation on the federal bench to the gen-
sral population, African American representation on the
counts excecding poputation concentration ocours in
only four circuits (Fhird, Eighth, Ninth, Tenth). The con-
varsa is true in the most Southarn circuits (Fifth and
Eleventh), and the disparity is much greater, nearly 10
percent. Despite the propertion and number of Higpanic
appointees over Bush's eight years in office, surpassing
that of any previous president, under-representation is
aven more acute for this group; the states of the First,
Fourth, Sixth, and Eighth Circuits have no Hispanic dis-
trict judges and relative to the population concantration,
the Second, Fifth and Minth Circuits have very few. The
highest congruence batween population and judicial
representation is on the Third and Severth Circuits.

— Sara Schiqvond



net worth of §1 millicn or more but
the proportivn for traditional
appuintees was somewhat higher.
Comnwversely the proportioen of nontra-
ditional appointees with a net worth
under 500,000 was about 3 in 10
compared to about 2 in 10 for the tra-
ditienal appointees.

» Nontraditional appintees were
on the whele younger than tradi-
ticnal appointees—on average two
and one-half years younger,

Table 3 offers a portrait of all of W.
Bush's district court appointees dur-
ing his presidency comparcd to those
apprrinied to the disoict bench by his
four immediate predecessors in office.
Among the noteworthy findings:

* The W. Bush appointees’ profiic
was consistent with the trend of the
continued professionalization of the
Federal judiciary. The majority of
Bush appointees had judicial experi-
ence, 2 proportion similar to that for
the {Jinton appointees, In a previous
article in this series, we noted that
during his first term, W, Bush had
continued the trend of promotng
within the federal judiciary, that is,
promoting L8, magistrates or hank-
ruptey judges o the district court
bench." This trend began with the
Ford administration (8 percent came
from these ranks), and contnued
with subsequent presidents, with pro-
portions ranging from 5 percent for
Carter and Reagan to Bush 5c's 11
percent and Clinton’s 12 percent.

Promotion from within the federat
judiciary rose o 17 percent during
W. Bush's first term when he named
26 who were serving a8 U3, magis-
trates and 3 who were U5 bank-
ruptcy judges. During the second
term, zn additonal 14 U.S. magis-
trales were named, thus maintining
the historic W. Bush proportion at
close to 17 percent. Half of the pro-
maotions from within the federal judi-
clary were nontraditional appointees,
which compares to the 45 peroe of
the first term appointees.

* Bush's appeointees had the
largesi proporticn of all Bve adminis-
trations with proscoutonal experi-
ence. Overall, continuing the trend
that began with Carter, there was a

larger proportion with judicial than
prosecutorial experience.

» W. Bush's appoiniees had the
lowest proportion of afl five adminis
trations with neither judicial nor
prosecutorial experience,  thus,
arguably, characterizing the W. Bush
appointees on the whole as having
the strongest professional creden-
tizls since and including the Roo-
sevelt appointees. This is reinforced
by the findings of the ABA ratings,
which show that 7 in 10 received the
highest rating, the best record since
ratings began.

v The proportion of Bush
appointees with an Ivy League law
school education was the lowest
since the Reagan appointees. Taking
into account the non-lvy prestige law
schools, about 31 percent of the
Bush appointees had a prestige legal
education compared to 38 percent
of the Clinton appointess,

¢ In wrms of gender diversity,
Bush's recard was second only to Bill
Clinton's. Poor to Jinmy Carter's
administration there were only token
numbers of women appointed. The
first George Bush set a historie record
teer a Republican president, excoeded
only by his son. But it was Democrat
Bill Clinton who set the bar at its high-
cst point with women constiuting
close to 30 percent of his distict
court appointments. Although W,
Bush did not match Clinton’s record,
it should be neted that he nominated
a woman, his White House Counsel
Hardet Miers, to replace Sandra Day
O’ Conper in 205, bur the nomina-
tion was withdrawn alter heavy con-
servative opposition.®

* In terms of race, although Jimmy
Carter's administration was the
breakthrough presidency for the
appointment of African Americans
1o the district court bench, Bill {lin-
tun once again raised the bar (17
percent). Geourge W. Bush's record
of African-American appoinuncnils
was far trom Clinton’s and in terms
of proportions, matched the record
of his father with just under 7 per-
cent of his total appoinuments.

* With the appeointment of His-
panics, however, W. Bush sct a new
record with an overall proporvtion of

—

10 percent, pointedly better than the
Clinten and Carter record. The His-
panic vole was importani (o Bush’s
victories in 2000 and 2004 and the
selection of highly qualified jurists
with Hispanic heritage was one way
of acknowledging a vital component
of Bush's electoral coalition, The
same could b said for Bush’s Deme-
cratic predecessors in terms of their
appointroents of women and African
Americans. {In general, see “Diver-
sity on the bench,” page 276},

¢ Ac for Asian Americans, as seen
in Table %, only teken appointments
have been made and W, Bush's pro-
portion was about the same as Clin-
run's.

» Overall, the percentage of Bush’s
traditional (white male} appoint-
tents was BT perient, second lowest
only to Clinton's 52 percent.

+ The findings for political ident-
fication in Table 3 show that of all
five administrations, W, Bush
appointed the lowest proportion
from his political party and the high-
est proportion from the oppesing
party. He also appointed the highest
proportion of those not affiliated
with any party. To be sure, more than
B out of 10 appeinted by W. Bush
were Republicans, And, of course,
the changed political envirenment
of Bush's last two years likely was
largely responsible for the numbers
and proportions of Democrats and
nenafliliateds appointed. {[n geo-
cral, see “Partisan makeup of the
bench,” page 282},

v The proportion of appointees
with prominent priuvr party activism
was slightly larger than the proporion
of Clinton appointees, but noticeably
smaller than the propordons of the
other three presidents, and, indeed,
markedly lower than all other admin-
istragions since and including the Roo-
sevelt admintstration ?? As we ohserved

11. Goeldrnan, e al., W Busk's Judiciary, rubsen.
3, at V68,

12, Ses jhe acecunt in Jun Crawtord Creen-
burg, SUpREME ConnIir, THE IS Srody OF THE
STRUGGLE FoR COMTRGL OF THE LINITED 3TATES
SurgEME CouaT F4T-2R3 (Hew York: Penguin
Books, 20883,

13. Sheldon Goldmi, PICKING Feorra, Junces:
Lowsr CoDRT SELECTION From  RoDseverr
Tozsuch Bratad 349 (New Havew Yale Tinwver-
sity Press, 1997).
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Tabie 3, LS, district court appointees compared by administration

W. Bush Clinton Bush Resgan Carter

% () % (N) % (N % (N % (N
Occupation
Politecagovernmant 13.4% {35} 11.5% [35) 10.B% [18) 13.4% (39 % [T0)
Judiciany 48,3% {128} 4. 25 {147} £1.5% {62) 36.49% (107 44.6% {B80)
Large law Tirm
100+ members 9.2% (2] 6.6% (2 13.8% {16} 2% {18) 2.0% (4
£0-98 5.0% (13 5.2% {18} T A% {5t} 4.8% (14} 5.8% {12
25.40 4.6% 12 4.3% 1) T.4% {11] B.9% (B0} BB 13)
Medium slze firm
10-24 members 0% [13) T.2% 22 B8% {13 10.0% (26} 5.4% (19)
59 3% {13} B8.2% (19 E1% (5] 2.0%  (26) 9.5% (20)
Small firm
2-4 4 2% {11} 4.6% [14) 34% 5 &% (21) 11.4% (23)
solo 1.9% {5} 1 6% (11} 1.4% [F] 2.8% 5] 25% (B)
Professor of law 1.1% (3 1.6% (5 LERELS (13 2.1% (8 30% (6}
Qlings 2.3% {5 1.0% [ 1.4% 2 0 To% [2) 5% (1}
Experience
Judicial 2% (136 82.1% {1559) 46 5% (B2 46.2% (134} 34 . (102}
Prosecuterial 47 1% {123 41.3% (12E}) % 58) 44 1% (128 38.1%  [77)
Meithar 24 9%, [65) 23.9% [ 31.8% {47} 2B.6% (B3 AL2% {63}
Undergraduate aducelian
Fublic 47 1% (123) A4d.3% (135) 46.0% (BB} F78% (110) 55.9% {113)
Fiivale 45 2% (118} 42 0% (128 39.9% (59) 4B.6% (141} 34.2% (ED)
lvy League T T% {200 13.8% [42) 14.2% (21) 134% (39) 9e% (20)
Law school aducation
Public 45.0% [128) 3973 {121) &2 7% (7B 44.8%  [13) 52 0% 4105)
Privates 39.1% (102 40.7% (tad) 33.1% (49 £3.4%  [126) 2% B3
lvy League 11.5% [31) 19.7% LS4} 14.2% 21y N7 (34 16.8% [34)
Gandar
Mala 783 (20T 71.5% (218) 80.4% (119 81.7% (266) 85.6% MTH
Famalo 20.7% [54) 28.5% {37 18 6% (2% A.3% {24) 14.4% (29)
Ethniclhyrace
Whits B1.6% (213) T 1% (229} 8g3.2% (133} 82 4% (268) TAZG (158)
Alrican Amor, 6.9% (18} 1744 {53r 6.8% {10} 2 1% [} 1349% (29
Hispernic 10.0% (26) 5.5% (18] 4 .G% {5} 4.8% {14} 6.9% [14}
Asian 15% (4 1.53% 4] — — N.7% {2} 05% (1}
Mative Amnedican — — 0.3% il — — — — 05% [}
Percantage white male 67.4% [178) 52.4% {160 TANS  (10E} Bd g% (248) 67.8% (137
ABA raflng
EWCNQ A% (183 59.07% {180) BT 4% (B5) 53.5% [155) 51.0% {103]
Crualifled 28 4% (74} 43.0% {122 42 E% (B3 46.6%  [135) 47.5% (96]
Mol Cualifled 1.5% [4} 1.¥%% (3 —_ — —_ - 1.5% (3
Paiflicai Identlfication
Democral B.O% {21] BY 5% (267 6.1% {0y 4B%  (14) M _1% {184)
Republican B3.1% eI B.2% {18y 88.5% (131 91.7%%  (P66) 45% (@)
Other — — 0.9% {1 — — — — -_— =
Mone BB (23 5.0% {1B}) Bd% [z} 4% {1 45% @
Fagt party activiam 52.5% (137 50.2% (153} 64 2% [H5) 80,3  (i75) 61.4% (124)
Met worth
Lindar $200,000 5.0% (13 13.4% (a1} 10.1% [15) 17.8% (52 AG.8% (53
$200-499 959 18.0% [47) 21.5% (66} 1% (48} 37.68% (109 41.2% [61)
Fa00-000, 035 21.8% {57} 26.9% (82} 26.4% {39) 21.7% {83 18.9% [(28)
$1+ millizn 55.2% {144} 38.0% {116} A2.4% {d8} PeA% {66} 4.0%  18)
Avorage age af nominatlon 48,1 49.5 4f.2 ag.g 49.6
Total number of appointeas 261 s 148 280 202

* Thase ligunaz ara ior popoinbens conlltrmad by lho 560 Cangresa o all bt six Carar distict cour BppHnless (o whom o 1aka wne Svallabk).
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two years ago: “This reflects in large
part the impact of the relatively noo-
political nontraditional appointees
but also the relatively nonpolidcal
backgrounds of the traditional
appointess whose professional careers
were on the state bench or federal
magistrate/bankruptcy positions. It
would appear that party affiliadon
rather than past party activism was of
greater importance,™

+ Findings for net worth reveal
tliat for the first time, a clear major-
ity of appointees were millionaires.
There has bean a steady increase of
the proportion of millienaires from
4 percont of Carter appointees (o 23
percent of Reagan appointecs to 32
pereetit of Bush 1 appointees, w 28
percent of Clinton appointees to W,
Bush's 5% percent. Inflation may
account for some of the increase,
but the conclusion Is inescapable
that relatively stagnant judicial
salaries have made it more afford-
able for the well-to-do to go on the
bench than for the less well-to-do. If
Congress does not substantially
raise the salaries of federal judges, 1t
is likely that the profile of the fed-
eral judiciary increasingly will be
skewed 10 the wealthy.

» Of the three Republican admin-
istratdons represented in Table 3,
George W, Bush’s appointed on aver-
age the oldest cohort. But his cohort
was still on average younger than the
appointces of the two Democrats,
Carter and Clinton,

Appeals court appeintees

BDuring the 110th Congress, President
Ceorge W. Bush nominated 22 ind:-
viduals to lifetime judgeships on the
faderal circuit counts of general juns-
diction, of which 10 were confirmed.
(Three are profiled in “Some notable
Bush appointess,” page 263). Table 4
compares the demographic portrait
of those 10 1 the Bush appointees
confirtned by the previows three con-
gresses, Table B compares all the non-
traditional appeointees durdng W.
Bush's two terms in office (a2 weal of
213 to the waditional appuintees (2
total of 38). Table 6 aggregates all of
Bush's appeals court appeiniess and
cempares them to the appointees of

ey
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Table 4. How the Bush appointees to the appeals courts
confirmed during the 1t0th Congress compare o
those confirmed during his first six years

110h $07th-105th
Congress Congresses
% (N % (N

Gecupation

Politics/governmant - — 22.4% (11}

Judiciazy 60.0% [ 46.9% (28}

Larga law firm

100+ mambers 10.0% (1} 4.1% 2

BQ-05 — —_ B.2% 4]

Madium size firm

10-24 mambers 10.0% () 6.1% (3)

Small firm

24 — — 2.0% {13

s0lg - — 2.0°% {11

Prolessor 20.0% (2 51% P4

Orhar — — 4,1% 2]

Experlanca

Judlclal BO.0% {8} 57.1% {28)

Prosecutorial 20.0% {3) T {17}

Meather 10.0% (1} 28.6% (14}

Lindargraduate eduzation

Public 3005 3 36.7% (18]

Privato 50.0% (53] 46.9%, =3

vy Leagua 20 0% 3! 16.2% {8}

Law schaol aducation

Pubdic 3N 3} 40.8% (20

Frivals 0% {4} TN (17

Ivy League 30.0% {3 24.5% 12

Gender

Mala B0.0% {6y 77.5% (28]

Famals 40.0% (4) 22.4% {11

Ethnicity/race

White 10).0% 10} a1.6% [40%

African Amerlcan —_ — 12.2% ()

Hisparic — — 6.1% [

Fercentaga white mals 60.0% (E) B5.3% (32)

AEA rating

Well qualitied 90.0% (4 87.3% {33)

Qualiliad 10.0% (13 32 7% {16)

Paoiitleal identlfication

Democral 10.0% (1] 6.1% [3)

Republican A0.0% {9} o1.8% (45}

Mone — — 2.0%: 1

Past party activism BO.O% {8} BS.3% (32

et warth

Urider $200,000 — — 6.1% i)

$200-495,55% — — 20.4% 1)

$500-909,958 30 {a 25.5% (43}

51+ millien 70.0% (7] 45 4% (23}

Total number of appointees 13 45

Average age at neen|natlon 49.2 487

his four predecessors in oilice. With
Tables 4 and B we are dealing with rel-
atvely small numbers, thus percent-
age differences most be treated
cautiously.

lrvwn= “FOWOCH

In examining Tabie 4, there are
several findings worth highlighting:

14- Galdman, et al., Pickitg fudgar i1 g lime of
turmait , aeprs n. Bar 176,



Table 5. How the Bush non-traditional appointees
compared to his traditional appointees {o the U.S.
appeals courls

MNontraditional Traditionat
appolntess appointees
% {N) o (M)

Qecupsatlon

Paliticsigovarnmeant 2.5% (2% 23.7% {9}

Judiciary 71.4% {15 36.8% f14}

Largs law firm

190+ members 2.5% (2} 2.6% 1)

Q-89 4.8% {11 7.9% {2

Madium glza lirm

10-24 mambers — —_ 10.5% )

Small firm

2.4 — — 26% (13

salo — —_ 2.5% (13

Frofessor of law 4.8% £1) 7.5% (3

Qthar — — 5.53% [

Expetlonce

Judiclal 35.7% [18) 47, 4% {14}

Prosacuterial 33.3% (7} a4.7%, {13}

Maither 4.6% (1} 36.8% (14}

Undergraduats education

Public 42.9% {a} 31.6% 12}

Privata 42.9% {9 S0P {19)

Ivy Laagse 14.3% {3 1B.4% 7}

Law school education

Public 2B1% 8 42.1% {16)

Frivatg 38 1% 23] 31.5% (12

vy Leaqua £3.8% 15 20.3% (1

Gendar

Male 28.6% (B} 105.0% [38)

Famala T1.4% [15) _ —

Ethnicilyfrace

White B7.1% {12) 100.0% {38y

Afrlgan American 28.6% 1) — —

Hispanic 14.3% [} — —

ABA rating

Well Chualifled B6.7% £14) 717% (26

Crualilied 33.3% {7 2R3 (i

Political 1dentifleallon

Demcciat 14.3% 2 2.6% (L))

Republican 81.0% {14 a7.4% (37

Pberier 4.8% 1) — —

Past party activiam 3B.1% =) 8d.2% 32)

Mot worth

Under 200,000 9.5% (2 2.6% {1}

$200-400,999 14.3% (3 18.4% {7}

$500-999,999 23.8% {5y 28.9% {11}

$1-+ million 52 4% {11} S0.0% {15}

Average age at nomination 497 49.7

Total number of eppaintans 21 38

e ——— T

¢ Those confirmed during the
1l(nh Congress were more likely to
come from the judicial ranks or have
judicial  euperience than the
appuintees confirmed during the
previous three congresses.

* A larger proportion of appointees
confirmed during the 110th Congress
were women but none were of an eth-
nic or racial minority,

* Nine out of 10 of the most recent
appointees received the highest ABA

ﬁ

rating compared to under 7 in 10
confirmed during the previous three
CONETESEES.

* Seven in 1 of the most recent
appointees had a ner worth over $1
million compared to under 3 in 10
confirmed dunng the previous thres
CONEIESEes.

Over his we terms in olfice
George W. Bush appointed 38 white
males {traditional appoinkees) and
21 who did not fit this profile—racial
or ethnic minority males and
women, some of whom also were
from a racial or ethnic minority
{nontmditional appeintees), Table &
compares the wo groups:

= Aboul twice the pruoportion of
nontraditional  appointees  wore
already judges when appointed to
the circuit courts. The proportion of
nontraditional appointess with judi-
cial experience was cluse 1 hwice
that for tradidonal appointees.

* Whereas about one thind of the
traditional appointees had neither
Jjudicial nor prosecutorial experience,
the proportion tor the nentraditoral
appointees was under 5 percent.

* Both groups had close w the
same proportions given the highest
ABA rating with the vdge leaning
towards the traditional appointees.

* Demacrats and Independents,
although few in nueber, wene more
likely 10 be found among the nontra-
ditienal appointees,

* Traditional appointees were
much mare likely wo have a record ol
puast partisan activism than nontradi-
tional appointees.

* The net worth for the nontradi-
tivnal and traditional groups of
appotntees was approximately the
EHITILC,

* The average age at time of nom-
ination was the same for hoth groups
of appointecs.

Table & presents the composite por-
rrait of all W. Bush's appeals court
appoiniees during his two terms in
aflice compared to the composie
portraits of the appointees of Presi-
dents Carter, Reagan, Bush Sr, and
Clinton. The findings reveal:

* Almost 1 in 5 Bush appointees

wnanay aic e ANIFEATIIDE 201



Partisan makeup
of the bench

me the beginning of 2001 to the end of 2008, we
saw hthle impact of the Bush appointments to the
federal bench. When ha took office in 2001, 51 per-
cent of the judges sitting on lower federal courts wers
appuointed by Republican presidants; al the end of the
109th Congress (2007) that percentage had increased
marginally to $2.6. Despite the Democrats gaining a
majority in the Senate and the associated claims by
Republicans that therg was a slowdewn in acting on
Bush nominees, this trend strengthened during the
110th Congress.' When it endad in December of
2008, 58.1 percent of active judges on the lower fed-
eral courts were appeinted by Republican presidents.’
tn effect, from 2007 to 2008, Bush increased the per-
centage of Republican-appointed judges by 3.5 par-
cent, compared o just 1.6 percent for the previous 6
Vears.

This change in partisan makeup of the bench can be
explainad by two factors. First, a greater number of
vacancies—aspecially on the district courds—came from
Democratic appointees.” From 2004 to 2008, 168
judges laft active service and only 41 (24 percent) were
appointed by Demaocratic presidents. By contrast, from
2007 to 2008, this percentage increased to 39 percent
overall, with 42 percent coming fram district courts.
While skilt remarkably strong, this is the first sign the
Clinton ¢ohort is starting to age as 33 percent of all
vacancies cams frarm Clinton appointees.

Second, during his last two years in office, Bush
made more federal judicial appointments. Even with the
partisan change in the Senate and his lame duck status,
Bush nominated and cbtained confirmation for 68
judges (58 district court and 10 circuit courtj— 18 more
than the previous two years. This is partially because he
had more judicial positions to fill: nonetheless, the
impact is the same.

Regarding thase last two years of Bush's judicial
appointments, there was a marked shift in judicial open-
ings in terms of the parly of the appaointing président.
Historically, the bulk of appointment opportunities come
from judges taking senior status or retining. One expla-
nation is that they do so under a partisan-compatible
president and Congress sinca their replacement is more
likely to be ideoiogicaliy similar. In addition, the “genera-
tional effect” dictates that the overall complsment of
departing jtdges in any given administration is domi-
nated by the appointees of a specific predecessor of
the same party as the sitting president. Combining
these two phenomena resulted in Reagan and H. W
Bush judgss being replaced by George W. Bush
appointees during the first six years of his tenure,

However, from 2007 to 2008, we saw a substantial
increase in the retirements of Clinton appointees, partic-

T

ufarly at the district court level. Forty Clinton district
court judges left while W. Bush was president and half
of them left active service fram 2007 to 2008. Atthough
they did not leave with a partisan-compatible president,
the Demacrats controlled the majority in the Senate,
thus those judges left knowing it would be more difficult
for the president to nominate someone too ideclogically
conservative. The data support this conciusion, as the
proportion of Democrats nominated to district court
positions duning the last two vears aimost doubled from
the previous six.*

Despita the increase in retremants from the district
courts, Table 1 iMustrates that the Clinton cohort
remaing strong on beth the district courts and the
courts of appeals, where it accounts for 38 percent and
32.3 percent of judges respectively. This is just shy of
tha 38.1 percent and 32.9 percent of Bush appointess,
a difference of ong judge at both levels. However, this
may change in the near future, as the historical pattern
sugqests that accelerated departures from the bench
{especially retirements) follow changes in partisan con-
trol of the White House.® In fact, since January 1, 2008,
22 jutdges have [eft active service, of which 45 percert
wera Clinton appointees.

Given this pattem, unless there is an omnibus judges
bill similar to Senate Bilf 2774, which would have cra-
ated 48 new judgeships (38 district court, 10 courts of
appeals), it will be difficult for Obama to shift the parti-
san composition of the bench in any considerable way
for a number of years. In fact, assuming no additional
Clinton or Carter judges retire, which is very unlikely, it
would require nsarly 45 percent of the judgss appointad
by Reagan and H. W, Bush to leave active service to
bring partisan equity back to the courts

The data in Table 1 afso underscors the impact of
judges opting o take senlor status, since the number of
senior judges is more than haif the number of active
judges on each sourt level. Republican appointees
make up & clear majodty of senicr judges—64 percent
ancl 71 percent on the district courts and courts of
appeals, respectively. While senior judges have reduced
caseloads, they nonetheless are a critical compenent of
the judiciary and certainly the strong Republican major-
ity has an impact on judicial decision rmaking. Even with
the ingrease in Clinton judges taking senior status,
absent a dramatic rise in tha number of full retirements
by senior judges, Hepublicans will have the mumerical
advantage for many years to come.

Looking at the courts separately, the trend of partisan
disagresment over district court nominees continued

1. Politico, March 5, 2003 " Marmanations stacedowm in 1he Sgpage,”

B s calowlarian is For autdiarisol julgeshops, and te eedes vacan-
s,

3. ¥acowey dute include judges who kit die ench due o metorement, res-
ignatkrn, clevadian, ani death—the overwhelmiong majoity, of course, ok
SEMIGE SL10ws.

4. e Tuble 3 ionvext.

&. Sre Dehorah Bamow, Gary Suk end Geaard Gk, THE Férerar JroieLy
At ENSITTLTIONAL CHARCE (Anm Arbort Uoriveaily of Miciigan Press, 1506).
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Table 1. Make-up of federal bench by appointing president,
January 1, 2009 {lifetime positions on lower courts
of general jurisdiction).

Distrie:t courts

Artive Senior Active
k2 (M) *a (M) % (M)
Bush, {55/, a8t 233 oo 0 24 55
Clinton 380 252 BT a0 323 54
Bush 10.5 0 12.7 &y 108 148
Aeagan 7.2 4 352 137 114 18
Carter 1.7 11 3B ag 4.2 T
Ford n.a 1 4.3 1] [5 1
Hixan nz 1 a4 42 an v}
Johngon nz 1 a3 12 — —
Keannendy — — 0.4 3 --- —
Eizsanhcower —_ — 0.3 1 — —
Vacancias 4.1 27 — — 7.5 13
Total 103,25 B 09.59% 3G 100 167

"Orenas ed inclyda the 11 femgareny disiricD co jusgeshlps.

Courts of appeals

mitted nominations).” Thig is a vast
improvemant over the 35 confirma-
tions from the 108th Congress, but
Bush still left 27 vacancies as his
term expired.

Cwing primarily to the decrease
in appointmant opportunities dyr-
g the last four years® and an
increase in contention over district
court nominges, by the end of the
110th Congrass, Bush appeinted
261 judges—signiticantly fewer
than Chinton’s record of 305, How-
aver, the impact of Bush's appaint-
ments is clear. Overall, Republlcan
appointess now constitute 56.2
percent of the total authorized
positions, and 586 percent of active
judges. This is considerably more than
the 32.4 percent of authotized positions
anc! 55 percent of active judges fram
just two years ago.

During hig first six years in office Bush
had & difficult ime getling his

Senlor "
o (N} appcflntees to thg courts of agpeals
10 1 confimed and this trend continued dur-
a0 3 ing the 110th Congress. At the start of
14.1 14 the congressional term there were 16
424 42 appellate court vacancies, with 7 addi-
22 2 | tional positions left by 5 judges taking
w1 10 senior status, 1 retrsment, and 1 death.
5.1 5 In total, Bush had 23 appointment
1.0 1 oppotunitiss to the courts of appeals
= - for which he subemitted 22 nominations,
- B Ha succeeded in gefting 10 narminees
oy G, 9% confirmed.

Despite the strangth of the Clinton
echort (only one Clinton appeintes took
senior status} Hepublican appointees

during the 110th Congress.” Even though Republicans
claimed that Democrats’ Invocation of the Thurmond
Rule impeded progress on Bush's judicial nominees,’
Bush obtainsd confirmation of 58 district court judges
out of 85 appointment opportunities {but only 79 sukb-

0. Shelclon Goldman, Elliow Sloinick, Genwd Crwski, Cary Zuk, and Sam
sehiwvoni, W Bush Memahing the fudiclay fibe Srcher Live Son? BG [Lidcw Lne
288 (2063) and Sheldan Golidmag, Elet Sleinick, Gerard Gryskl, and Sam
Sebiwvonl, W ks fudiciery: ‘The Bzt Tern fecond, 86 JLuncarure 244 (2005).
Sheddlon Coldman, Elliar Slonick, Gerard Gryski, auwd Sara Schizeagni, Pick-
ing fudges in o tivee of rennais W Bash s fudiciery duodag tie 100h Congrens, 90
JupitiaTuse 252 (2007},

T See page 263 for o discuwssion of 1he rude.

B, OF due 85 appo tunities, 458 (50%) ertoe Dum judges thing senior sti-
s, 28 freren inheoited wrancies, & from resigoations, 2 from eleations to the
coures of appeals, 2 from reticements, ancl 4 fogm death,

& B didd not benelit from any juedgeship feprsfation ducing the L0&,
1¢h yr 110th Cunpgresses.

10, Aulding scoaor judges to those in aclive service totals T259 judges,
which imgrewses to 1281 when ingluding wicancics,

now comiprise 55.7 pereant (93} of the
167 seats autharized for the courts of
appeals, which is 2.4 percant more than two years ago.
Hoewever, taking into account anly active judges, the
Republican majority swells to $0.4 percent, illustrating
that it is firmly in the Republican column for the foreses-
abile future,

The Republican advantage widens upon factoring
senior status judges into the mix. Combining both court
levals, 61.3 percent of all judges currently hearing cases
were appointed by Bepublican presidents.” The Repub-
lican edge is more pronounced at the appellate fevel
where 64.4 percent ware appeinted by Repubiicans, as
compared to B0.5 percent on the district courts. Reagan
appointees dominats the group of senicr judges —thay
comprise mare than one third of the district and appsl-
late courts. w
e S Sohiguvon:
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Table 6. U.S. appeais court appointees compared by administration, Carter through W. Bush
!

W. Bush Clinton Bush Reagan Carier
% [K) % {N} % (N} % (N} % {M}

Qccupation !

Polldesfgtvernmant 18.6% (11} £.6% (4} 10.8% {4} H.4% 5} SA% (3 I

Judiciary 49.1% (29} 52 5%, {22 59.5% {22} 55.1% (43) 4645 {26) i
] Large law tirm !
: 130+ mambrers 5.1%, {3 115% {7 a81% {3} E1% (4 18% (1] i
) a2 6.8% (i) 3.3% 24 81% {3 2.6% 2 BA% {3
i 2549 — — 3.3% t2) — — B.A% (5 36% [
; Medium siza lirm
! 10-24 members B.8% {4 9.6% {6 8.1% iy 38% (3 14.3% (8]
- 5.8 — — 3.9% t2) 2.7% t13 E1% (4 18% (1) :
_ Small iirm |
: 2-4 1.7% 1} 1.6% it — — 13% (1) 38% {2 i
: solo 1.7% i} — — — — - 1.8%  {t} ,
' Professor 6.8% (4] B.2% {5l 27% (1} 12.8% {10} 143% {8 ;
1 Cihar 3.4% )] — — — — 1.3% (1} 1A% (1) ;
! Experlance i

Judicial 61.0% (38} 59.0% {35) 62 2% {23) B0.3% 47 53.5% (30 :

Prosecutorial 33.9% {20} 37.7% {23 28.7% (11} 2BE% (22 30.4% (17

Malther 25.4% f15} 28 5% (18 4% (12 34.6% (27 39.3% (22)

Undergraduate education

Publiz 35.6% (21 44.3% (27 297 (11) 2445 [19) 4% (17

Privata 47 4% (28) 34.4% (213 59.5% (22 51.3% {400 E1.8% (29 !

Ivy Leagua 17.0% (1%) 21.3% (13} 10.8% (4 24.4% (19 TH (g :

Law achoac! education

Public 39.0% {23 39.3% {24) 32.a% (123 0% (39 99.3% (22

Private 35.6% (21) MAi% 15 I7.8% {14} 359% (28} 19.5% (11}

lwy Leagus 25.4% f15) £9.5% f18} 25.7% {11 23.1%  (18) 41.9% {23}

Gender

Mala T4.6% (44 B7.2% [41) 81.1% {30) 24.9% [74] B4 (45 I

Famalg 254% [13] 32.8% (23 18.59% {7} 5 1% 4] 19.68% (1)

Ethnicity/race

White B4 7% (509 T38% [45) H9.2% (330 §7.4% [FE) T8E% [(44)

African Amerlzan 10.2% (5 13.1% (8 5.4% i 1.3% (1) 16.1% (%

Hispanic 5.1% (3 11.5% (%) 5.4% {2) 1.3% (1) 35% [

Asian —_ - 1.6% (1) — — — — 18% (1

Parcentags white mala 54.4% {38} 49 2% (300 s > [2E) g3 (73 507 {34

ABA rating

EWOWE T1.2% (42} 78.7% £48) 64.9% (24 596%  (46) 75.0% {42)

Qualiiag 28.8% (17} 21.4% {12} 3E1% {(18) $1.0% (32 2E.0% (1d)

Folitlcal iganification

Democral B8 % {4y B5.2% 152 AT% (1) — — 82.1% (46)

Republican 51.5% {5d) 6.5% [C3] 85.2% (33} 96.2% [75) T A% @)

Other - — —_ -_ —_ — 1.3% (1) — ==

None 1.7% [y B.P% (5 8.1 {3 g5% (2} 10.7% (8]

Past party activism 67.8% £40) 54.1% {37 0% (26 BE.7%  (52) T3.2% (41)

Het worth

Under $200,000 5.1% £3) 4.5% {3 5.4% (2 156%  [(12)  333%T (3

$200-493,999 165.9% {10} 14.8% {3 287% (1) JZE% [28) 3.5% (15

$A00-50% 590 2TI% (16} 28 5% {18} 216% £ 3BA% {27 17.8% (7

51+ million B8 % {30} 5(-B% {31} 43.2% (16 16.9% {13 10.3% (4

Total numbar of appolniees 55 61 ar 78 it

Average age at nominatlon 495 5.2 48,7 50,0 E1.6

"Mat warth was unomigble tor ong appoiiee.

**Met ‘warth anly tar Carler apanntags conilcrad By ke BEIN Congress wilh e axcagtion of fhe noprimiems Jar who ot wirh wes unavalsos.

Haba ek Ihe W 1ecoss Appoinmena by Frogidond Bush gnd 1he onp by Presfda Clinssn ars not incudod In o srallates,

came 1o the courts of appeals from  the largest proportion by far for all  appointees were elevated from a
positions in government, typleally  five administrations. lower court judgeship. Only the pro-
the U5 Attorney's office. This was = Slightly under half the Bush  portion for the Carter appointees

oA RIS ATT I w3, L e w ' P ' .



was lower, Qn the other hand, the
propettion with judiciat experience
was the second highest for ail five
adminisuations. And, significantly,
the Bush appenls court appointees
had the lowest proportion of all {ive
administrations with neither judicial
por prosecutorial  experience,
Clearly, the Bush Administraticn was
concerned with naming people with
a track record that aligned with the
judicial phitosophy of the President,

» Ahout one in four had an bvy
League law school cducation. How-
ever, when we add those who
attended such prestigious non-lvy
league law schools as Chicago, Duke,
Cenrgetown, Indiana, Michigan,
Sranford, Texas, and Vieginia, the
propogtion attending the most pres:
Ligious law schools came o Gver 50
percent, close to the same propos-
tion as that of the Glinton
appointees and larger than the 45
percent of Reagan and Bush &r.
appuiniees.

+ The proportion of women
appointed by W. Bush to the appeals
courts was exceeded only by Clinton.
The proportion of African Americans
was higher thun that of Bush’s Repub-
lican predecessors but lower than the
proportions [or Carter and Clinton,
Simitarly, the proportion of traci-
tivnal appointees was higher than the
proportions for Carler and Clinton
but lower than that of Bush's Republi-
an predecessors.

# About 7 in 10 Bush appointecs
received the highest ABA rating.
This was better than his Republican
predecessors but lower, although
close, to the Carter and Clinton pro-
POTHONS.

» BBush, Clinton, and Carter named
approximately the same Proporaonn
of appointees affiliated with the oppo-
sition party, but Bush appuinted the
Jowest propottion of those unaffili-
ated with & polilical party.

« Abouf two-thitds of the Bush
appointees had some record of pre-

18, tnrerdew wizh ¥ier Binh oo January G
2003,
16. Interview with Brete Kuvanaugh vn Jasvuary
7. A0
17. Interview with Daboey Friediich oo
Uecembper 3, 2004,

vious party actvism. The Clinton
cohert had the smaliest proportion
but cven for the Clinton judges, over
half had a documented history of
party actwy.

» The Bush and Clinten cohorts
were on the whole the wealthiest
group of appointees of all five presi-
dents. The same propertion (31 per-
cent} of both presidents” appointees
tiad a net worth of 31 million or inore.

« Bush's appuointees were the sec-
ond youngest of all five presidents.
Only Bush's father appointed
younger appeals court judges in
terms of average age at the time of
nominauon.

W. Bush’s judicial legacy

Froan the outsel of the Bush prosi-
dency, juditial selection was targered
as 2 high prionty and administration
officials were quite candid about this.
vict Dinh, when he was Assistant
Attorney General for Legal Policy dur-
ing the early years of the presidoacy
told us: "1he lepal Jegacy that the Pres-
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idant heaves |is as) important as any
thing else we do in terms of legistative
policy . . . .[W]e wanl Lo ensurc thal
the President’s mandale to us that the
men and women who are nominated
Ly him to be on the beach have his
visiom of the proper role of the judict-
ary.” He also noted that judicial naeni-
navons should not be thought of "as
something apart from and secondary
to [the] policy agenda but as ar inte-
yral part of it""

The then Associate White House
Counsel Bretr Kavanaugh, Jaer naEmed
and confimed o the US. {ourt of
Appeals for the District of Columlia
Circuit, also told us that the President
“is very interested in this |selecing
Judges] and thinks it is one of biis mcst
troportant responsibilities...”® "Two
years fater Favanaugh's Successor,
Associate White Counsel Dabney
Fredrich, told us that the President
“has given a great dual of atention 1o
judgeships over the past [our yeass,
and he will continue 1o do s0.”" Two
years subsequenty Frietdrich'’s surces

www judicialrobesonline.com
or call 1-800-552-3228
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sor, Jennifer Brosnahun, assored us
that “the President will continue to
nominate the same kind of people
thut ke has nominated in the past—
peape with extraordinary credentials
aned integrity, and wha share his juedi-
cial philesophiy™*

[n recent decades, starting wach the
Reagan Administialion,  ideclagi-
cal/philosophical screening has Deen
de riguewr for Republican administra:
fons. As a resull, the lower cour:
appointees of Reagan and both presi-
elents Bush Bave generally been more
conservative in the cxercise of their
discretion than have the appointees
of Demacratic presidents. The Caop
et al. study of the vating behavior of
W. Bush's district court jurdges in this
msuc of fudicature (see page 3120 pro-
vides cinpirical support for this state-
ment. After eighl years of Bush
appoiniments o the appeals couns,
the ideclogical mix on those courts is
thoughl to have sharply tpped o the
vonserativie end of the ideological
spectruem. ™

The impact of Bush appolutreees
on judicial policy is most draman-
cally illstrated Ly the sharn divisions
on the Supreme Court where Bosh
appointees Assoclate Juatice Samuel
Aliro and Chief Justice John Roberis
biawe helped push the Court even
further wr the right and whose sup-
part of civil liberties claims is rela.
tevely low Barbara Perry in her
ariiclt in this issue (see page 302)
fleshes oul the policy impact of the
Raberts and Alito appointments,

Furthermore, in simple quantita-
tvd Lerms, the proportion of votes
supportdng civil liberties claims in
non-ananimonsly decided  decisions
Fromy 2005-2008 was 17 percent for
Justice Alito {only Justce Thomas had
a lower supnort level, 10 percent) and
23 percent for Cliel Justice Roberis
(vrLually the same as Justice Scalia’s
suppart level), In contrast, Justice
Kennedy's civil libertios support level
was 40 percent, and the four more hib-
eral justices’ support levels ranged
from ustice Hrever's 74 percent to
Jusnce Ginsbuarg's 81 percene™

Thus, Ceorge W Bush lepucy
ticludes the appoiniment of file-minded

Supivente Court J'u.sn'c'es and lowsr court
Juclges sefected By @ provess sireciured fo
achicne that resuff.

ver Lhe past two tecades, the
Judicial confirmarion process has
hecome  heavily politiclzed  with
active leblbying of senaters by conser
vative and liheral groups. Senstors
have placed holds on nominacons,
vonducted Flibusters, and etnployed
vartous delaying tacties. This has
most notahly been the case with
dppeals court nominees, but district
courl nominees were also affected.
The Democrats were furious with

cugsed eavlicr in this arficle, the
record is one ol highly professionally
qualified appointees and the most
diverse cohort (race, ethoicicy, geu-
der) of any BRepublican president
and of every Democratic president
with the exceptien of Clintoe aod
rivaling Cacter. Indead, Bush's pro-
porton of Hispanics w the federal
distmct courts was a historic record.
A full discussion of diversity is {ownd
int the aiticle in this issue by Jennifer
Sepal Diascra and Rorie Spill Sol-
berg (see page 280,

While Demaocrat Barack Obamna

Bush’s judicial legacy is also that
of a highly professionally qualified

diverse judiciary.

Republican abstruction and delay of
Clinton judicial nominees, Paroou-
farly during Clinton's second term,
dozens of judicial nominarions were
delayed ar killed. Democrats exacted
payback during W, Bushs presi-
dency, especially when the notninees
were seen as excessively ideological
and/or partisan. Kather than lower
the partsan emperature, the Presi-
elent raised it. The article by Binder
arnd Malterman o this tssue (see page
320) provides systematic analyses of
comfirmation battles and whar van-
alsles are wssociated with greater or
lesser conten ousness,

The level of distrast berween Sen-
dte Dernoorzts aned the Bush Whice
House escalated to the point that dur
mg the 11tk Congress, the Senarte
refused o recess losl the Presidens
make recess appointments. Thus the
Senate was in contnuous pro forma
session over the major holidays and
the custamary Augnst §ecess,

W, Bush's judicial leguey then musi be
seen @f inclueding o highly politicired
ened confromtational selectian and corfir-
FiIem fIeneess.

In terms of the demagraphics and
charncteristics of those placod an the
Lbeneh by George W, Bush, as dis-

I HIMEATIIDE Vel i e 37 R oo, FA_. . T.o—a AN

vant e expected to sl new historie
recards for diversity, George W, Bush
set the benchimark for Republican
presicdenis and I is unlikely thar any
futre Kepublicar president woulel
fail to take account of his peclonm-
ance in this regard.

W Bush's judiciel legecy, then, 25 alin
that of a highly professionally qualified
diverse fudictary.

In sumn, George W, Bush and his
administration sct out with a vision
for the judicimy and fum ideas of
what the President wanted s judi-
cial legacy to be. In that rvespect,
ualike the il-awd wic in Iraq that
was once touted as “mission wecom-
plisherd,” his successful placing on
the bench two Supreme Courd jus
tices, H9 appeats courts judeess, and
261 district court judges, all lifetime
appointess 19 oot of geueral juris-
diction, traly constitcced  “mission
accomnplished.”

1E. Berview with Jeamber Breusnakan an
Descoembzer &, Yalh,

19 Chaelic Swage, Appeals Cowern P o
Higae dhy Hurh Churem, Wew Youk Tooes, Cdctober
R MG, ar A1, ACTH

Pk See Table 20y Shetrlion Gole e, Dby an s
the Medvrel faelictery: fieal Frgegectiony faee VAN (fe
MHavy o Dickery 6 o« Time Sagag afs ta Then? 7 T1E
Foxus, b | Acicle 9 p 8 Cnlin: smuma Al
e bepross rao e ps vl 2 fusL Sad
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Terror-probe rules
to change

By Lara Jakes Jordan
The Associated Press

Fosted: 082452008 12:30 00 AM MET

WASHINGTOM — The Justice Department, in a
nod to concerns that Americans could be
investigated in terrorism cases without evidence
of wrongdoing, said Tuesday that it will iweak
still-tentative rules governing FBI national
security cases before they are issued,

The changes represent a small but first victory
for skeptical lawmakers and civil liberties groups
that want the department to delay the rules until
a new president is elected.

Mot all of the planned changes were outlined
during a Senate Intelligence Committes hearing,
but Assistant Attorney General Elisebeth Cook
said they would include limits on the length and
kinds of investigative activities used in
monitoring demenstrations and civil disorders.

"We do anlicipate making changes in response to
the comments we have received,” Cook said.
Justice Department and FE! lawyers have been
briefing lawmakers and interest groups on the
rules for the past six weeks.

The short hearing came as three Demacrats on
the Senate Judiciary Committee demanded ™
bare-mimimum” civil rights protections for U.S.
citizens and residents as the FBI expands its
power to seek out potential terrorists.

"The Justice Department's actions over the |ast
eight years have alienated many Americans,
especially Arab- and Muslim-Americans,”
Democratic Sens. Dick Durkin, Russ Feingotd and
Edward Kennedy wrote Tuesday to Attorney
General Michael Mukaseay.

The rules, known as attorney general guidelines,
will update how agents conduct interviews as the
FB| shifts from a traditional crime-fighting
agency to une whose top priority is protecting
the United States from terrorist attacks.

The Justize Department says the guidelines will
merely streamline existing authorities used in
crniminal and national security investigations. But
critics call them a broad expansion of FEI powers
that could result in racial, ethnic or religious
profiling without any evidence of a crime,

The government initially wanted o issue the
guidelines by Oct. 1, but Cosk indicated Tuesday
that was unlikely. She said, howewver, that the
Justice Department expectad 1o finalize the new
rules in the near future,

A growing group of House and Senate lawmakers
— both Demeocratic and Republican — has urged
tMukasey to release the policy to the public
before it takes effect, allowing scruting and
easing concerns about rule-making done in
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secret.

Senate Intelligence Committee chairman Jay
Rockefeller, D-W.Va., said after the heanng that
he remains "skeptical” about how well the
quidelines will work, but maintained they "could
represent an improvement” over current policy.

The panel's top Republican, Sen. Christopher
Bond of Missouri, called the guidefines 'a
remarkabts improverment” and said they should
be issued immediately.

If Mukasey finalizes the guidelines in the waning
days of the Bush administration, Durbin, Feingoid
and Kennedy demanded thai they at least
include what they called "bare minimum®
safeguards.

Those protections include:

= Explicitly banning surveillance ar other
investigative activity based on a suspect's race,
ethnicity, national origin or religion.

* Requiring some factual proof, allegations or
other grounds for opening inguires that fall short
of an investigation.

* Requiring specific plans to pratect information
that the FBI collects about U 3. citizens and
residents, particularly in gathering foreign
intelligence data.
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Feds Plan to Take DNA Samples of Anyone Arrested for Immigration
Violations

Thursday , January 15, 2009
By Lindsay Stewart
FOX NEWS

LOS ANGELES — ACVERTISEMENT

A Mezxican national arraigned last month in San Diego on 11

charges in a rape case is now a poaster bay for a new Deparment ke a
of Juslice policy requiring federal officials to take DNA samples o
from those arreslad on immigration vialalions, fﬂﬂi’ Imfdf -

Belore being charged with rape, suspecl Carios Ceron Salazar
was deported nine times rom the United States. Had the new
OO policy been in place, federal officials say many viclims could
have heen spared.

"In the past, we have had a limited aulhority to take DMA
samples,” said Elisebeth Cook, an attorney in the Office of Legal
Folicy at the Justice Department. "I¥'s critical while we have the
apportunity to take the sample.”

But civil libertarians are concerned aboul the policy, pointing to colehaan.com

backlog of DMNA samples already existing in criminal laboratories
acroass the country. Samples will be laken from those who are merely detained, they say, nc:t just frem those who arrested or
charged with any crime.

"We're now treating peeple whe have yet to be taken to court of law, proven to have viglated either 1he civil or criminal law
and engaging in probably the most invasive kind of information gathenng we have," said Larry Frankel, an allorney for the
American Civil Liberties Lnion,

Frankel says the new policy will likely lead to increased racial profiling from law enforcemenl.

"We're going to find pecple who someone suspecls Ihey're not citizens because of their skin color or their accent, when in
fact they are naturalized citizens.” he told FOX News,

Yet fedarat officials insist thal cheek swab dala 1aken fram those detained — whether it be for coming into the country
illegally or overslaying a visa — will be a valuable crime-fighting lool. The DOJ says nearly 60,000 cases have been solved
using OMA gvidence, either aiding it the conviction or the exeneration of suspects.

In cases where 4 persan is wrongly delained, that individual will hawve a right to petition the Federal Bureau of Investigalions
to have their DMNA sample removed from their databases, a remedy which the ACLU argues is too ardusus for a person who
never committed a crime in the first place.

Tha ACLL is logking for ways to fight the policy. While lhe organization has not filed any legal action, they will nat rule aut a
luture lawsuit.

GO
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FBI given new rules for investigations

The Associated Press
Saturday, October 4, 2008

WASHINGTON:

The Bush administration issued new rules Friday designad to allow the FBI to pursue potential national
securty threats with the same vigor and technigques used against comman crimnals. Civil libertarians
said the guidelines will come at a cost to constitutional protections.

The rules, to take effect Dec. 1, are a read map to the FBI's transformation. The Federal Bureau of
Investigalion made itz reputation many decades ago by successfully pursuing tank robbers. The
Justice Depariment says it wants to ensure that the FBI can now meet the biggest threats of the 21st
century: national security and terrorism.

The road map consolidates once-separate rules for assessing threats and investigating traditional
crimes and terrar. They tell FB| agents what lhey can and cannat da, including when to conduct
surveillance, use informants and consider race or ethnicity in determining whether somagns is a
suspect.

While some changes were made from preliminary rules shown to lawmakers, publc interest
arganizations and reporters, the alterations were not engugh o silence critcs who say the FBI will be
able o begin investigating people with no indicatian they have cammitted a cime.

Anticipating the crilicism, Attorney General Michael Mukasey and FEI Director Robert Musller issued a
joint statement saying: "We are confident these guidelines will assist the FBI in carrying out its critical
naticnal security and foreign intelligence missions while also protecting privacy and civil liberties.”

Demacratic Sen. Patrick Leahy, chairman of the Senate Judiciary Committee, was not reassured.

"l am concerned that the guidelines continue the pattern of this administration of expanding authority to
gather and use Americans’ private information without pretections for privacy or checks to prevent
ahuse and misuse,” Leahy said.

Three Demograts on lhe House Judiciary Committee asked the department {o posipone the effective
date until a new president takes office in January and has an opportunity toreview the procedures.

"Questions still remain about why there seems to be a rush to change these pocedures in the last days
of this administration,” Reps. John Conyers, Robert "Bebby” Scott and Jerrold Madier said in a joint
statement,

The three said it was unclear whether the guidelings will result in FBI agants "monitoring the religious
and political activities of innocent people.”

Michael German, palicy counsel for the American Civil Liberties Union, said he Justice Department
racently revised the rules to make it appear that limits have heen imposed onwhat technigues the FBEI
can use to investigate demonstralions and civil disarders. He cited language elsewhere in the
guideiines that appear to contradict the restrictians, saying there are no limits on the FBI's autharity to
investigate federal crimes or threats to national securty during civil disorders or demonstrations.

Elisebeth Cook, chief of the Justice Department's Office of Legal Policy, sad in an interview that
several changes were made to accommodate critics” worries and protect civil ights and berties.

"To say we'ra iIn & brave new world, and the FB| has new abilify to investigak: withoul evidence of
wrongdeing is misunderstood,” she said.

Dealing with concerns about racial prefiling, Cock said race is used only as cne facter in an
invesligation when it is relevant, such as describing a suspect. The guidelines cannot undercut any



constitutional protections, state laws, executive orders or federal policies, Cook said.
Among the changes hetween a preliminary draft and the final rules;

_Investigations related to civil disorders now have a time limit of 30 days. The investigations are to
determine only whether the president needs to use the military.

_The guidelings "cut way back," Coak said, in the types af informalion that can be collected in casas of
civil disorders. Only four techriguss will be allowed: checking public records, FEI records, other
government recerds and online sources.

Any other methods would have to be approved by the attorney general or one of several top deputies
confirmed by the U5, Senate.

_Language was added ta say the FBI "shall” protect speech and practice of relgion rights, instead of
"should."
Correction:

MNotes:
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