The Honorable Lindsey Graham
Chairman, Senate Judiciary Committee
United States Senate

Washington, D.C. 20510

Dear Chairman Graham:

Thank you, Mr. Chairman and members of the committee for giving me the
opportunity to briefly tell my family’s story here today.

| am the son of Holocaust survivors. My mom and dad were teenage boyfriend
and girlfriend in Munich Germany in 1938. In November of that year, the Nazi
regime gave their official approval to begin sanctioned actions against Germany’s
Jews which resulted in Kristallnacht- the night of broken glass. That night, as
thousands of Nazi’s roamed the streets destroying Jewish stores and homes, my
father was taken to the Dachau concentration camp. There, his head was shaved,
his clothes and belongings were taken and he was placed in a barracks with 300
other frightened, bewildered citizens of Germany, who also happened to be
Jewish.

My mother, who's family owned a clothing store, watched in horror as the display
windows were broken and the inventory looted. By the grace of God, my parents
were ultimately able to leave Germany together and by the grace of the United
States of America, they were able to immigrate here. My father’ mother and
uncle, who he was forced to leave behind, were not so graced and were
murdered by the Nazis.

My parents made a good life for themselves and for my brother and me in Miami.
Through the years they were very frank and open about their previous lives and
shared details with us and their grandchildren.

In their later years, | began doing research on their past lives and discovered in
the year 2011, among other things, that my mother’s parents had taken out an



insurance policy in the 1930’s. The source was a list published by Yad Vashem,
and was originally accumulated by the International Commission for Holocaust
Era Insurance Claims (“ICHEIC”). | found my grandfather’s name, Heinrich Seitz,
my grandmother’s name, Elfriede Seitz, and my mother’s name, Lilly Seitz, all
listed together. Needless to say, | was very happy and | immediately called my
then 92 year old mother and told her the news. My mom confirmed my findings
and was enthused when | explained that we would pursue it. To her, it would
have been an affirmation of her father’s foresight and thoughtfulness.

| learned that ICHEIC had ceased operations, but someone suggested that |
contact the New York Holocaust Claims Processing Office (NYHCPO), because it
was advertised to be willing and able to assist survivors and heirs collect policies
even though ICHEIC was closed. To say this experience was disappointing and
frustrating would be a dramatic understatement. Following a lengthy series
conversations with two employees of the Office, it became apparent to me that
their goal was to discourage participation and complicate the process — anything
except help me obtain payment on my mother’s and her parents’ policies

| have attached my correspondence with the NYHCPO, which documents the
tortured process it followed. | immediately filled out all the forms requested. A
month later | was told they would ask Germany to obtain my family’s restitution
files. Hearing nothing for nearly four months, | asked for a status report and was
told that my family’s German restitution files had no information about insurance.
Then they said they would submit my mother’s information to the German
Insurance Association who would then research German company records for a
match. | heard nothing again for another four months, when further emails from
me finally prompted them to give various excuses that made no sense.

First, the office told me that the list from ICHEIC “may or may not” be the names
of people who “may” have had insurance policies with unnamed German
insurance companies.

My question as to how these three people got on a list if they only “maybe” had a
policy was answered this way: “Your grandfather’s name was very common in
Germany."



“And besides,” she continued. “Your mother’s name is listed as Lilly, which is
obviously a nickname for Lillian. That would never appear on a policy.”

For the record: my mother’s given name, appearing on her birth certificate, is
Lilly.

In addition, my mother recalled that she and my father visited an office in Munich
in the 1970s (she could not remember the name of the company) to inquire about
the dowry policy she KNEW her family had. Her recollection was that the clerk
disappeared behind a door and re-emerged some time later and stated that
Heinrich Seitz had “cashed in this policy.” No dates, no documents, just a clerk’s
word. This certainly does not sound like the efficient German bureaucracy that
actually has records of where and how my father’s mother was machine gunned
on her way to a concentration camp!

In sum, it was painfully obvious that this process reflected the inherent
dishonesty of a system that’s been designed to protect the interests of the ICHEIC
defenders such as the Claims Conference and the State Department, and the
insurance companies. Still later, the NYHCPO sent another email to me with a
lengthy discourse on European economic history which, amazingly, looked like an
attempt to convince claimants that the insurance industry did not profit from the
Holocaust. This is what the New York Holocaust Claims Processing Office was
doing when Stuart Eizenstat and the State Department were touting it as a
resource for recovering survivors’ and heirs’ unpaid policies? It is a disgrace.

In a free and open society, that would leave a claimant with the option of seeking
relief in the judicial system, but that too has been thwarted in this instance.

My mother died three years ago never having had the opportunity to seek relief.
Yet the insurance companies in question continue to conduct business in this
country, very successfully | might add, without fear that they have to do what
their charters mandate: That they collect premiums and pay claims.



My parents taught me that the sins of the fathers not be visited on the children.
I’m sure we can all agree on that. But the inherent responsibilities of a company
that is in the business of trust should be challenged in this great American judicial
system if they breach that trust.

| ask that this committee begin the process to allow that to happen.
Thank you very much.

Harry Rose

Miami, Florida

September 15, 2019
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Ms. Anna Rubin

New York State Banking Department
The Holocaust Processing Office
One State Street

New York, NY 10004-1511

April 25, 2011

Dear Ms. Rubin:

| am writing on behalf of my mother, who at 90 is still capable, but prefers that | do the writing. In
addition, | was encouraged to write to you by a prominent South Florida attorney who has taken up the
cause of survivor insurance benefits and steered me (hopefully) in the right direction.

My mother Lilly Rose, nee Seitz left her mother and father behind in Munich in 1938 after her then-
boyfriend and eventual husband of 65 years (my dad), was released from Dachau and told to get out of
The Reich. Her parents owned a successful clothing store and considered themselves good German
citizens up until their store was taken. Her father died in 1943 and her mother went into hiding,
emerging from a farmer’s barn in 1945.

My mother and fathers journey took them to London, New York and eventually Miami, where they
raised my brother and | in a solid middle class home. During those years | often heard the stories and we
went back to Munich several times.

As the years passed, and particularly since my father died 5 years ago, my mother has grown more and
more wistful and resentful of what was taken from her as a girl. | have taken those emotions to heart
and began a process to identify any thing that can be “returned” to her while she still understands and
can benefit. That led me to the ICHEC and contact with the attorney.

My grandfather Heinrich Seitz, my grandmother Elfriede Seitz and my mother Lilly appear on the list.
Conversations with my mother confirm at least some recollections of insurance, but no details. | have
attached the forms from your website and request that the process begin for my family. | want to do
WHATEVER it takes to move this process along while my mother is still here. | trust you will help me in
this endeavor.

Sincerely

Harry Rose

14535 SW 95 Ave
Miami, FL 33176
hrose@mindspring.com
305-803-7014




Harry Rose

From: Anna.Rubin@banking.state.ny.us
Sent: Wednesday, May 25, 2011 10:40 AM
To: hrose@mindspring.com

Subject: Insurance Claims

Dear Mr. Rose,

Thank you for your letter dated April 25, 2011 regarding possible insurance policies owned by your relatives, please
accept my apologies for the delay in responding to you. The Holocaust Claims Processing Office (HCPO) would be very
happy to be of whatever assistance possible with respect to restitution/compensation claims.

The completed claim forms which you provided will serve as a basis for our investigation and submission of claims to
appropriate companies/organizations. We have already sent out inquiries to archives in Germany for documentation
concerning your family's prewar assets and the postwar disposition of their possessions. This part of the process can take
some time, though the German archives are quite responsive to us (having worked closely with us for over a decade) and
so it is my hope that we will have something from them shortly. Before we submit a claim to an insurance company we do
our utmost to obtain as much documentation as possible about an individuals lost assets, this way claims can be more
focused and processed more speedily.

As soon as we receive information/documentation from the archives | will be sure to share a copies with you. In the
meantime if you have any questions or concerns regarding the HCPO, our methodology, or your inquiry please do not
hesitate to contact us.

With kind regards,
Anna

Anna B. Rubin, Esq.

Director

Holocaust Claims Processing Office
State of New York Banking Department
1 State Street

New York, NY 10004

US Toll Free: 1-800-695-3318
International: 212-709-5583

Fax: 212-709-5592

Website: www.claims.state.ny.us

No virus found in this message.
Checked by AVG - www.avg.com
Version; 10.0.1375 / Virus Database: 1509/3659 - Release Date: 05/25/11



Harry Rose

From: Connie.Walsh@dfs.ny.gov

Sent: Tuesday, August 16, 2011 3:08 PM
To: hrose@mindspring.com

Subject: Re: Fw: Insurance Claims
Attachments: Post-war comp. docs.pdf

Dear Mr. Rose,
As Anna is out of the office, she asked me to respond to your email.

Please allow me to provide you with a brief update on your mother's claim. We received post-war compensation
documents from German with reference to Heinrich and Elfriede Seitz (see attached). Although the file does not provide
any information concerning insurance, | am confident the documents are invaluable with reference to your family history.

Had there been details concerning post-war compensation of a policy, it would not be necessary to submit a claim today.
In the alternative, had there been mention of an uncompensated insurance policy it would have possibly provided us with
information to guide us as to where to submit your mother’s claim.

Given that we have no specific information beyond the name matches for your family on the Potential Holocaust Era
Insurance Policyholders List, we will submit your mother's claim to the German Insurance Association. In turn, they will
circulate her claim to their member companies. This ensures that all companies that did business review their records to
determine if your family had an insurance policy. Itis a very comprehensive search so this too will take some time,
therefore we ask for your continued patience.

Kind regards,
Connie Walsh

Connie Walsh, Esq.

Deputy Director

Holocaust Claims Processing Office
New York State Banking Department
One State Street

New York, New York 10004-1511

U.S.Toll Free: 1-800-695-3318
International: 212-709-5583

Fax: 212-709-5592

Website: www.banking.state.ny.us

Please note my e-mail address has changed to Connie.Walsh@dfs.ny.gov

————— Original Message -----

From: "Harry Rose'" [hrose@mindspring.com]
Sent: 08/16/2011 11:55 AM AST

To: <Anna.Rubin@banking.state.ny.us>
Subject: Insurance Claims




Ms Rubin:

Following up on your email from May 25, 2011 regarding our claims for unpaid
insurance, please provide me with an update concerning the German
government®s "documentation concerning your family®"s prewar assets and the
postwar disposition of their possessions'.

It has been about 4 months since our last correspondence and an update would
be greatly appreciated. 1 have included your initial email to me below as
reference.

Thank you

Harry Rose

HBRose Associates, LLC
305-476-6039
305-476-1519 (fax)

Wed 5/25/2011 10:40 AM

Dear Mr. Rose,

Thank you for your letter dated April 25, 2011 regarding possible insurance
policies owned by your relatives, please accept my apologies for the delay
in responding to you. The Holocaust Claims Processing Office (HCPO) would be
very happy to be of whatever assistance possible with respect to
restitution/compensation claims.

The completed claim forms which you provided will serve as a basis for our
investigation and submission of claims to appropriate
companies/organizations. We have already sent out inquiries to archives in
Germany for documentation concerning your family"s prewar assets and the
postwar disposition of their possessions. This part of the process can take
some time, though the German archives are quite responsive to us (having
worked closely with us for over a decade) and so it is my hope that we will
have something from them shortly. Before we submit a claim to an insurance
company we do our utmost to obtain as much documentation as possible about
an individuals lost assets, this way claims can be more focused and
processed more speedily.

As soon as we receive information/documentation from the archives 1 will be
sure to share a copies with you. In the meantime if you have any questions
or concerns regarding the HCPO, our methodology, or your inquiry please do
not hesitate to contact us.

With kind regards,
Anna

Anna B. Rubin, Esq.

Director

Holocaust Claims Processing Office
State of New York Banking Department
1 State Street

New York, NY 10004

US Toll Free: 1-800-695-3318



International: 212-709-5583
Fax: 212-709-5592
Website: www.claims.state._ny.us

No virus found in this message.
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Harry Rose

From: Harry Rose [hrose@mindspring.com]
Sent: Friday, December 02, 2011 5:33 PM
To: '‘Connie.Walsh@dfs.ny.gov'

Subject: RE: Fw: Insurance Claims

Ms Walsh:

It has now been 31/2 months since our last correspondence regarding my mother’s claim.

| would appreciate an update or any other news you might share with me.

I am following the current activities in Washington with great interest and continue to remain in contact with the
attorney here in Miami, who is following my mother’s case with great interest.

Thank you.

Harry Rose
Marketing, Advertising,Communications
HBRose Associates, LLC
305-476-6039
305-476-1519 (fax)

From: Connie.Walsh@dfs.ny.gov [mailto:Connie.Walsh@dfs.ny.gov]
Sent: Tuesday, August 16, 2011 4:10 PM

To: Harry Rose

Subject: RE: Fw: Insurance Claims

Dear Mr. Rose,

We have everything we need. | have prepared the claim and will be submitting it tomorrow to the GDV (German
Insurance Association).

As soon as | hear anything, | will be sure to contact you.

All the best,
Connie

Connie Walsh, Esq.

Deputy Director

Holocaust Claims Processing Office
New York State Banking Department
One State Street

New York, New York 10004-1511

U.S.Toll Free: 1-800-695-3318
International: 212-709-5583

Fax: 212-709-5592

Website: www.banking.state.ny.us

Please note my e-mail address has changed to Connie.Walsh@dfs.ny.gov

"Harry Rose" <hrose@mindspring.com> To <Connie.Walsh@dfs.ny.gov>

cc

08/16/2011 03:50 PM Subject RE: Fw: Insurance Claims



Dear Ms. Walsh

Thank you for your timely reply. From what | can see from these documents, they seem to be focused on the property my
grandparents owned in Munich, including the department store and the apartments.

Since there is no mention of insurance, | would agree that your office should now proceed with claims against the insurance
companies.

| am again convinced that there is something to pursue since all three names (Grandfather, Grandmother and Mother) appear on
this list.

As | had indicated in my initial contact with your office, a prominent attorney involved in Holocaust issues here in Miami urges me to
continue on with this claim.

| trust you will contact me if you need anything else to continue, and that you will contact me as you get information.

Again, thank you for your efforts.

Harry Rose

HBRose Associates, LLC

305-476-6039

305-476-1519 (fax)

From: Connie.Walsh@dfs.ny.gov [mailto:Connie.Walsh@dfs.ny.gov]
Sent: Tuesday, August 16, 2011 3:08 PM

To: hrose@mindspring.com

Subject: Re: Fw: Insurance Claims

Dear Mr. Rose,
As Anna is out of the office, she asked me to respond to your email.

Please allow me to provide you with a brief update on your mother's claim. We received post-war compensation
documents from German with reference to Heinrich and Elfriede Seitz (see attached). Although the file does not provide
any information concerning insurance, | am confident the documents are invaluable with reference to your family history.

Had there been details concerning post-war compensation of a policy, it would not be necessary to submit a claim today.
In the alternative, had there been mention of an uncompensated insurance policy it would have possibly provided us with
information to guide us as to where to submit your mother’s claim.

Given that we have no specific information beyond the name matches for your family on the Potential Holocaust Era
Insurance Policyholders List, we will submit your mother's claim to the German Insurance Association. In turn, they will
circulate her claim to their member companies. This ensures that all companies that did business review their records to
determine if your family had an insurance policy. Itis a very comprehensive search so this too will take some time,
therefore we ask for your continued patience.

Kind regards,
Connie Walsh

Connie Walsh, Esq.

Deputy Director

Holocaust Claims Processing Office
New York State Banking Department
One State Street

New York, New York 10004-1511

U.S.Toll Free: 1-800-695-3318
International: 212-709-5583
Fax: 212-709-5592



Website: www.banking.state.ny.us

Please note my e-mail address has changed to Connie.Walsh@dfs.ny.gov

----- Original Message -----

From: "Harry Rose'" [hrose@mindspring.com]
Sent: 08/16/2011 11:55 AM AST

To: <Anna.Rubin@banking.state.ny.us>
Subject: Insurance Claims

Ms Rubin:

Following up on your email from May 25, 2011 regarding our claims for unpaid
insurance, please provide me with an update concerning the German
government®s "documentation concerning your family®"s prewar assets and the
postwar disposition of their possessions'.

It has been about 4 months since our last correspondence and an update would
be greatly appreciated. 1 have included your initial email to me below as
reference.

Thank you

Harry Rose

HBRose Associates, LLC
305-476-6039
305-476-1519 (fax)

Wed 5/25/2011 10:40 AM

Dear Mr. Rose,

Thank you for your letter dated April 25, 2011 regarding possible insurance
policies owned by your relatives, please accept my apologies for the delay
in responding to you. The Holocaust Claims Processing Office (HCPO) would be
very happy to be of whatever assistance possible with respect to
restitution/compensation claims.

The completed claim forms which you provided will serve as a basis for our
investigation and submission of claims to appropriate
companies/organizations. We have already sent out inquiries to archives in
Germany for documentation concerning your family"s prewar assets and the
postwar disposition of their possessions. This part of the process can take
some time, though the German archives are quite responsive to us (having
worked closely with us for over a decade) and so it is my hope that we will
have something from them shortly. Before we submit a claim to an insurance
company we do our utmost to obtain as much documentation as possible about
an individuals lost assets, this way claims can be more focused and
processed more speedily.



As soon as we receive information/documentation from the archives 1 will be
sure to share a copies with you. In the meantime if you have any questions
or concerns regarding the HCPO, our methodology, or your inquiry please do
not hesitate to contact us.

With kind regards,
Anna

Anna B. Rubin, Esq-

Director

Holocaust Claims Processing Office
State of New York Banking Department
1 State Street

New York, NY 10004

US Toll Free: 1-800-695-3318
International: 212-709-5583

Fax: 212-709-5592

Website: www.claims.state.ny.us

No virus found in this message.
Checked by AVG - www.avg.com
Version: 10.0.1392 / Virus Database: 1520/3838 - Release Date: 08/16/11
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From: Harry Rose [mailto:hrose@mindspring.com]
Sent: Tuesday, December 13, 2011 3:07 PM

To: 'Connie.Walsh@dfs.ny.gov'

Subject: RE: insurance claim- Seitz

Dear Ms Walsh

| have read and re-read your explanation, and the response from the GDV since receiving them last
week, and | must confess, | am confused and bewildered by the response.

The names of my relatives appear on this list WITHOUT any actions on my part or the part of my family.
They were added by some process which, if your explanation is to believed, was based on the religion of
the listees and then culled by date of birth. | guess that this would beg the question as to why no one
from my father’s side of the family appear on any list, since they were all Jewish and German. Add to
this the fact that my grandfather (Heinrich Seitz) was born a Catholic and married my grandmother, a
Jew, and the entire process seems to be based on a random set of criteria. In addition your explanation
that Lilly is (or could be) short for Elizabeth, reveals nothing. My mother’s name ON HER BIRTH
CERTIFICATE is Lilly. If this is a list prepared by and for the insurance companies, | find the odds that all
three of my relatives would appear on this list without a solid basis in fact to be overwhelmingly remote.

Another point. My mother and father visited an office in Munich in the 1970’s (she cannot remember
which office) to inquire about the dowry policy she KNOWS her family had. Her recollection was that the
clerk disappeared behind a door and re-emerged some time later and stated that Heinrich Seitz had
“cashed this policy in.” No dates, no documents, just a clerks word. This certainly does not sound like
the efficient German bureaucracy that actually has records of where and how my father’s mother was
machine gunned on her way to concentration camp!

When | began this process for my mother | was confident that this would result in a fair review. |
deliberately held back the information regarding the dowry policy to see if it would be revealed, but it
was not. Naturally this makes the entire process suspect and confirms the warnings given to me by local
activists that the ICHEIC process is, shall we say, suspect.

I have not had the courage to tell my mother the results of the GDV “decision”, but the GDV has just
created a new activist (me). | have already sent information to my Congresswoman lleana Ros-Lehtinen
and pledged to support her initiative to allow policy holders to bring suit in U.S. state courts. | suppose
that Allianz, AXA and the other companies have done their cost benefit analysis and determined that
they can ride this issue out. Perhaps they will but they may be underestimating the power of public
opinion in a righteous cause.

Thank you for reading this and please let me know if there is an appeals process or other steps | may
take at this time.

Harry Rose
Marketing, Advertising, Communications
HBRose Associates, LLC
305-476-6039
305-476-1519 (fax)


mailto:hrose@mindspring.com

From: Connie.Walsh@dfs.ny.gov [mailto:Connie.Walsh@dfs.ny.gov]
Sent: Wednesday, December 07, 2011 2:27 PM

To: Harry Rose

Subject: insurance claim

Dear Mr. Rose,

Thank you for your emails. While your congratulations are kind, you have our agency confused with the
Claims Conference. They are a separate agency and were responsible for the negotiations that you
noted. Itis a common mistake so not to worry.

With regards to the insurance claim your mother submitted, please find attached a copy of GDV decision
our office received. Though | am sure this is not the answer you were hoping for, | would like to reiterate
that the companies have indeed done a thorough search but they were unable to find a match to your
family.

Permit me to provide some additional background information for you on the International Commission on
Holocaust Era Insurance Claims (ICHEIC) policyholders' list. The names Heinrich Seitz, Elfriede Seitz
and Lilly Seitz do appear on the ICHEIC policyholders’ list, however as you may know “Seitz” is a very
common German name. In addition, these “name matches” have a “List B” notation which indicates it is
a low possibility that an insurance policy for this individual Jewish policyholder existed. This is due to how
the matching exercise was conducted during the ICHEIC process.

The matching process through ICHEIC was extensive and took approximately two years. In brief, there
were approximately 2 million potential "Jewish” resident names from Germany (the last 1933 census
however stated that only approximately 550,000 Germans of Jewish faith lived in Germany) that where
matched with more than 9 million policyholder names of whom nobody knew the religious faith. Two lists
were created: “List A” included individuals where the last name, first name and date of birth (with some
variations) matched and “List B” included individuals where only two criteria matched with a much wider
range of criteria variations.

For example, on List B if you had a “Jewish list last name entry” “Black” it would be matched with a
“policyholder list last name entry” “Schwarz” (German for Black) and it would be considered a “match”.
So, if in this case a second criteria (e.g. first name, year of birth, etc.) “matched” (even with variations in
the second match) the name would be included in “List B”.

List A included approximately 160,000 names and List B included approximately 200,000
names. Together these two lists comprised the “German contribution” of 360,000 names to ICHEIC’s
overall name list of 520,000 individuals.

Given that not only the last name “Seitz” is common, the first names “Heinrich”, “Elfriede” and “Lilly”
(“Elisabeth”) are also very common in Germany,

it is highly plausible that the first and last name are an identical match and thus there is a “2 criteria
match” for List B but when the companies did their research with the 3 criteria (last name, first name and
date of birth) they did not come up with a positive match for your family.

| trust the above information is helpful. If you have any additional questions, please do not hesitate to
contact me.

Sincerely,
Connie Walsh
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Connie Walsh, Esq.

Deputy Director

Holocaust Claims Processing Office

New York State Department of Financial Services
One State Street

New York, New York 10004-1511

U.S.Toll Free: 1-800-695-3318
International: 212-709-5583

Fax: 212-709-5592
Website: www.dfs.ny.gov
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Harry Rose
Marketing, Advertising,Communications
HBRose Associates, LLC
305-476-6039
305-476-1519 (fax)

From: Connie.Walsh@dfs.ny.gov [mailto:Connie.Walsh@dfs.ny.gov]
Sent: Thursday, December 15, 2011 4:32 PM

To: Harry Rose

Subject: RE: insurance claim- Seitz

Dear Mr. Rose,

There is no appeals process, however if we were able to obtain new documentation concerning a policy
our office can submit this information to the insurance company for further review. With the additional
details you provided we will do our utmost to continue our research efforts.

Indeed the compensation and restitution of Holocaust-era insurance policies is confusing at best. Even
the most well-intentioned claims process can never fully compensate an individual for his/her loss. With
that said, | am sure that you can also appreciate the difficulty faced by those working to ensure resolution
of these claims.

Please permit me to provide you with some additional background on the period. The moderate
economic growth that bloomed in the wake of the First World War was quickly curtailed by the decline in
agricultural prices, which were disastrous for the predominantly agrarian central Europe, and the Great
Depression which followed the collapse of the New York stock market in 1929. As a result, in 1936, the
largest insurance company within Austria, Phoenix, went bankrupt. Its collapse caused major upheavals
in the insurance industry all across Europe.

In the first years of the Nazi regime, Aryanization of the private insurance industry proceeded for the most
part at the highest levels among the board members and top executives. After 1938, dismissal of Jewish
employees of insurance companies because pervasive. Deprived of their livelihoods, many policyholders
cashed in insurance policies to pay their bills or to pay off mandated taxes before they could emigrate.

The passage of the 11" Decree of the Reich Citizenship Law of November 1941 ultimately stripped all
Jewish “emigrants” of their assets and the seizure of Jewish insurance assets proceeded with greater
rapidity.

The situation in Poland and the Baltics was still more complex because Soviet occupation preceded Nazi
invasion and the Soviets carried out their own seizures and confiscations based on the principle of class
warfare. Therefore, many individuals had already lost many of their assets by the time the Germans
occupied these territories.

After World War Il, all foreign and domestic insurance companies in Poland, Czechoslovakia and
Hungary were nationalized. Since there is no successor to a nationalized domestic company there is
nowhere to turn unless the claimant can establish the existence of the policy independently from the
company.
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As you know gaps in post-war programs of restitution, prompted negotiations between the National
Association of Insurance Commissioners, European insurance regulars and insurance companies and
Jewish groups led to the creation of ICHEIC to investigate and resolve unpaid insurance claims of
Holocaust victims, survivors and their heirs. Although ICHEIC closed in 2007, every company that was a
member of commission as well as companies of the German Insurance Association, through its
partnership agreement reaffirmed their commitment to continue to review and process claims sent directly
to them.

| must reiterate that a name match from the ICHEIC policyholders' list does not necessarily
translate into an award. Because the account holder list published on the ICHEIC website was
pulled from multiple sources the same name may appear more than once on the list. In addition,
the fact that a name appeared on the list did not guarantee that the individual named or his or her
heirs or beneficiaries would have qualified for payment under ICHEIC guidelines. For example,
there may have been instances where there was a name match but it was not the same individual
that a particular claimant had filed for. Moreover, additional research may have also indicated that
the claim was previously settled or paid which then precluded it from further consideration under
ICHEIC.

Again, | know this is not the answer you had hoped for but | do trust the information is helpful. | will
forward your mother a copy of the GDV decision next week.

Sincerely,

Connie Walsh

Connie Walsh, Esq.

Deputy Director

Holocaust Claims Processing Office

New York State Department of Financial Services
One State Street

New York, New York 10004-1511

U.S.Toll Free: 1-800-695-3318
International: 212-709-5583
Fax: 212-709-5592

Website: www.dfs.ny.gov
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NOV 2 8 201

Via E-Mail

Mrs. Connie Walsh

State of New York Banking Bepartment
Holocaust Claims Processing Office (HCPO)
One State Street

New York, NY 10004-1511

USA

Inquiry of Mrs. Lilly Rose regarding insurance policies of Mr. Hein-
rich Seitz, Mrs. Elfriede Seitz and Ms. Lilly Seitz
REFERENCE NO.: 156/U

Dear Mrs. Walsh,

We refer to the inquiry of Mrs. Lilly Rose concerning insurance policies for
Mr. Heinrich Seitz, Mrs. Elfriede Seitz and Ms. Lilly Seitz.

Based on the information that Mrs. Rose has provided, all our member
companies and we have comprehensively researched in all relevant ar-
chives and records for information regarding the existence of life insur-
ance policies for Mr. Heinrich Seitz, Mrs. Elfriede Seitz and Ms. Lilly Seitz.

As this investigation has now been completed, we have to inform you that
despite a market wide research by all our member companies, no indica-
tion regarding the existence of a policy for Mr. Heinrich Seitz, Mrs. Elfriede
Seitz or Ms. Lilly Seitz could be established. The comprehensive research
by our member companies and us was based on relaxed standards of
proof which means that every available indication which might have estab-
lished the existence of a policy had been considered.

We have also matched Mrs. Rose's inquiry with information regarding pol-
icies that have already been addressed within the compensation process
established by the “International Commission on Holocaust Era Insurance
Claims” (ICHEIC) in cooperation with the German Foundation “Remem-
brance, Responsibility and Future” and us, based on a Trilateral Agree-
ment that was signed in October 2002. All our companies had actively
participated in this process and had reviewed more than 86,000 hames in
this context. One of our members had already conducted a prior research
during the ICHEIC process with no match found.

ICHEIC was founded in 1998 by U.S. insurance regulators, European in-
surance companies, representatives of international Jewish and survivor
organizations and the State of Israel to- establish a process for the investi-
gation and compensation of insurance claims which had remained unpaid
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or were confiscated by the Nazi Government and its allies during the Hol-
ocaust period.

The Foundation “Remembrance, Responsibility and Future®, an institution
of the Federal Republic of Germany, was established and financed in half
by German industry and in haif by the German government and vested
with funds of more than 5 billion Euros. It was meant to be the final cap-
stone to more than 30 years of compensation proceedings under several
laws in effect from the early 1950s to the 1990s and established by the
Federal Republic of Germany after World War Ii to address crimes com-
mitted by the Nazi regime. As part of its charter, the Foundation also made
available funds for the compensation of unpaid and uncompensated in-
surance policies of German insurance companies and for general humani-
tarian purposes. All these funds in the amount of over 300 million US-
Dollars had been contributed by our member companies and had been
transferred to the “International Commission on Holocaust Era Insurance
Claims” (ICHEIC) when the compensation process started. With the full
endorsement of major Jewish compensation organizations and the US,
German and lIsraeli governments and authorities, this compensation pro-
cess was closed in March 2007 after all claims that had been filed world-
wide over a period of 5 years had been thoroughly addressed and all eli-
- gible claims had been compensated.

However, no indication for the existence of any insurance policies for Mr.
Heinrich Seitz, Mrs. Eifriede Seitz or Ms. Lilly Seitz was identified during
that compensation process.

Based on the information provided by Mrs. Rose and after the intensive
research in all relevant archives of all our participating member compa-
nies, the existence of life insurance policies taken out by Mr. Heinrich
Seitz, Mrs. Eifriede Seitz or Ms. Lifly Seitz could not be established, even
under relaxed standards of proof.

We are confident that you will understand our decision not to submit an
offer for compensation under the given circumstances.

Pleas} do not hesitate to contact us, if you have any further questions.

Youtg sincerely,

R —

(Dr! von Furstenwerth) (Dr. Glltersioh)



NYLAG

New York I Legal Assistance Group

September 15, 2019

Samuel J. Dubbin, Esq.
Dubbin & Kravetz, LLP
1200 Anastasia Avenue
Suite 300

Coral Gables, Florida 33134

Re: Letter and Supporting Documents regarding Sello Fisch

Dear Sam:

Please forward my letter to Chairman Graham’s staff for consideration during the Senate
Judiciary Committee’s upcoming hearing on legislation to restore survivors’ rights to recover
unpaid insurance policies purchased by their parent, grandparents, and other relatives. In
addition, I authorize you to include my letter and supporting materials in your submission to the
Committee.

Very truly yours,

/_/

l\,(f" Leon « " \/',”:"'/// ) J
Laura Davis
Director, Holocaust Compensation
Assistance Project
New York Legal Assistance Group
7 Hanover Square, 7" Floor
New York, New York 10004
(212) 613-5040

T Hanover Square, New York, NY 10004 t:212.613.5000 f{:212.750.0820 nylag.org
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New York BN Legal Assistance Group September 15’ 201 9

Honorable Lindsey Graham

Chairman, Senate Judiciary Committee
224 Dirksen Senate Office Building
Washington, D.C. 201510

Re: Legislation to restore Holocaust survivors’ and families’ rights to unpaid
insurance policies

Dear Senator Graham:

As a lawyer in the Holocaust Compensation Assistance Project at the New York Legal
Assistance Group, I am writing on behalf of my client, Mr. Sello Fisch (“Mr. Fisch”), who has
spent the last 19 years attempting to be fairly compensated by Assicurazioni Generali, S.p.A.
(“Generali”) with regard to a policy bought by his late father, Mr. Herman Fisch, years before
the start of World War II. Unfortunately, to date, Generali, abetted by the International
Commission on Holocaust Compensation (“ICHEIC”), has not offered Mr. Fisch fair
compensation.

Mr. Fisch was born in Berlin, Germany in 1935, where he lived with his parents and
older sister until 1939 when conditions in Germany became so brutal that the family sought
refuge in Shanghai, leaving behind all their assets, including his father’s and maternal
grandfather’s successful business. Mr. Fisch spent the war in the Shanghai ghetto, where he
experienced deprivation, and suffered the death of his mother at an early age. After the war, Mr.
Fisch immigrated to the United States, joined the army, and made a successful life for himself in
New York.

ICHEIC provided Mr. Fisch with a vehicle to seek compensation for the Generali policy
that his father had purchased in his native Poland. As soon became known, in 1928, Generali
issued his father a life insurance policy (policy number 6.119) with a duration of 18 years, and
for the sum of $1,500.00. Despite these specific, undisputed facts, over the ensuing years,
Generali and ICHEIC concocted excuse after excuse to refuse Mr. Fisch compensation.

[ became involved in Mr. Fisch’s ordeal in 2003, after the General Trust Fund (“GTF”)
had informed him that his father’s policy was either “cashed or cancelled” prior to 1936 as it did
not appear on the company’s so-called mechanized records as of that year. The GTF then
considered the alleged absence from mechanized records as “negative evidence” to be used to
deny Mr. Fisch compensation. However, the GTF and later ICHEIC conveniently ignored the
exception to such negative evidence — i.e., if the Holocaust was deemed to have begun in the
country in which the purchaser lived prior to the year when the policy was missing from
Generali’s mechanized records, negative evidence would not attach. It is indisputable that the
Holocaust began in Germany in 1933, when Jews became subject to the seizure of their domestic
and foreign assets.

Even when ICHEIC acknowledged that the start of the Holocaust in Germany preceded
the 1936 date, that organization, allegedly formed to help survivors and their heirs, steadfastly

7 Hanover Square, New York, NY 10004 t:212.613.5000 f:212.750.0820 nylag.org



continued to deny Mr. Fisch compensation. In 2004 to 2006, I wrote to everyone in a position of
authority to advocate on behalf of Mr. Fisch, including Ms. Jody Manning, ICHEIC’s Chief of
Staff; Ms. Mara Rudman, its Chief Operating Officer; the Hon. Lawrence S. Eagleburger, its
Chairman; and the Hon. Elliot Engel, Mr. Fisch’s Congressman. Mr. Eagleburger, in particular,
had a creative interpretation of the exception to negative evidence rule. In that regard, he stated
that a determination is “governed not by the country of residence but by the country in which an
insurance policy was purchased, which for [this] policy . . . was Poland [where the Holocaust
was deemed to have started in 1939].” My only conclusion was that ICHEIC would use any
excuse to deny Mr. Fisch compensation.

Over the next years, Mr. Fisch continued to rightfully seethe at the injustice done him and
his sister, who was, by this time, in very poor health. Then, in 2010, Mr. Marco Schnabl, a
lawyer in New York with the firm of Skadden, Arps, Slate, Meagher & Flom, LLP, conveyed to
Mr. Fisch that Generali would offer him and his sister $9,382.02 to settle their claim. Mr. Fisch
rejected the offer, and continued to do so until January 2016, when he wrote to Gernerali stating
that he, with great regret, would accept the $9,382.02 offer, primarily because his late sister’s
children wanted closure to their family‘s ordeal.

The above recitation demonstrates only a small fraction of what Mr. Fisch had to undergo
at the hands of Generali, GTF and ICHEIC. I hope that your Committee will carefully review
my letters to personnel at ICHEIC, Generali and GTF when considering the injustice Mr. Fisch
has been consigned to live with for so many years. At every turn, these entities denied him his
due. After 19 years, Mr. Fisch, now 84 years old, has still not been fairly compensated.

Thank you for your consideration of this matter. Perhaps justice can now be forthcoming
to Mr. Fisch and the many others who suffered at the hands of ICHEIC and insurance companies.

Very truly yours,

o (,
| Hra \|_#, ;
AP o V(e y S

\ L~ 4

Laura Davis

Director, Holocaust Compensation
Assistance Project

New York Legal Assistance Group
7 Hanover Square, 7" Floor

New York, New York 10004
(212) 613-5040



DuUBBIN & KRAVETZ, LLP

220 ALHAMBRA CIRCLE
SUTTE 400
CORAL GABLES, FLORIDA 33134
(305) 357-9004 {TELEPIIONE)
{305) 357-9050 (FAX)
Jone 5, 2000
Kemneth Bialkin, Esquire
Skadden, Arps, Slate, Meagher & Flom LLP -
919 Third Avenus ‘
New York, NY 10022

Re: Generali Policies for Famity of Thomas Weiss, MLD.
Dear Mr. Biatkin:

As a follow up to our prior correspondence concerning Dr. Thomas Weiss, the following
names appeared on the Web site of the Internafional Commission for Holocaust Fra Insurance
Claims which we believe may represent members of Dr. Weiss’s family:

Weisz Fulop-Sevulson

" Weisz, Fulop-Swrany

Weisz, Fulop-Komama
Weisz,Fulopne, Helen-Moravice
Weisz,Lajos-Roznava

Weisz, Jeno-Seviljus
‘Weisz,Jeno-Sevulson
‘Weisz,Hermann-Velky Sevias
Weisz. Hermann-Seviljus
Weisz, Fugen-Surany
‘Weisz,Ermo Nathan-Tokaj
Weisz, Alexander-Dunajska Streda
Weisz, Josef-Surany

You will recall that we requested information about policies in the nemes of Dr. Weiss’s
father, Pavel Felipe (Paul Phillip) Weiss, end Mr. Weiss’s brothers and sisters who all died in the
Holocaust. Considering the variety of spelings of names and towns which have been revealed
on the various databases, incliding Generali’s, the appearance of these names suggest po ssible
solutions to Generali’s previous unsuccessful searches. :




For example, the name “Fulop Weisz” in the iown of “Sevulson” indicates a possible
match for M. Weiss, of Sevins; who was also known by his middle name “F elipe” or “Phillip.”

Therefore, we would greatly appreciate your expeditions efforts to locate and provide us
with the policies associated with the above names on an expedited basis.

Thank you very much.

~ Sincerely,

Suel filbo L1

Samuel I. Dubbin, P.A.




Weisz Fulopne Helen

Generali

Birnbanm David(1), Desider (2) Svaljava
(Generali agent in Mamkatch, Mucacevo) _

Birbaum Markusz Svaljava Generali
Lebovits Hermann Tiacevo (compare Tekehaza) Generali
Neuman Hermianan Seviljus Generali
Neumann Emanuel " Seviljus Generali
Neumann Eroanuel Sevinson Generali
Neumann Emanuel Sevljuson Generali
Weiss Paul Lobositz Generali
Weiss Paul Lobositz Generali

. Weisz Fulop - Seviuson Generali
Weisz Fulop Surany Generali

" Weisz Herman Seviljus Generali
Weisz Hermann Velky Sevljus (Generali
Weisz Jeno Sevluson Generali
Weisz Jeno Seviljus (leneralt
Weisz Jeno Surany Generali
Weisz Lajos Roznava Generali
‘Weisz Marton Seviljus Generali

Moravice

Generali
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SALANS HERTZFELD HEILBRONN CHRISTY & VIENER

ROCKEFELL ER CENTER
520 AFTH AVENUE
NEVW YORK, NY 10020-2457
TEL 212 631 5500

T FAX 212 632 5835
www.safans.com

FRANKLIN B.VELIE
) . PARTNER
. : DIRECT DIAL 212 632 5503
May 23, 2001 DIRECT FAX 212 307 3303
. fveli{@salans.com

BY FACSIMILE AND BY MAIL

Samuel J. Dubbin, P.A.

" Dubbin & Kravetz, LLP

220 Alhambra Circle

Suite 400 -
Coral Gables, Florida 33134

' Re:  Weiss, et al. v. Asgsicurazioni Generali, S.p.A. et al
- 00 Civ. 9415 (MBM) En '

Dear Mr. Dubbis:

: We have reviewed the complaint in the above-refercnced action, and are writing
to Teiterate the outstanding requests of dur client, Assicurdzioni Generali, S.p.A. (“Generak”), for
additional information relating to the policyholders alleged in the complaint, and to request
substantiation of plaintiffs claim for payment under a fire insurance policy allegedly issied by
Moldavia Generali. . ) : C :

. As you have been advised previously, in order for Generali to conducta .
meaningful search for policies issued to members of Dr. Weiss’s family, additional information
relating to such individuals must be provided (to the extent available), including date and place

of birfh, place of residence prior to 1945, profession and approximate date of death. This -

information is essential for Generali to be able to confirm that a policyholder was, in fact, related

to Dr. Thomas Weiss. Specifically, Generali necds additional information regarding the

~ following alleged policyholders: Lenke Weiss, Haynal Weiss, Ethel Weiss, Marfon Wetss, David-
Birnbaum, Berta Weiss, Isidor Weiss, Serena Weiss, Charlotte Neumann Weiss, and Emil Roth. .

Please provide the réqgested information as soon as possible.

ery truly yours,

Ffa ian. Velie

342835.2 - ) )
" NEWYORK  LONDON  PARIS  WARSAW  MOSCOW  STPETERSBURG KYIY ALMATY  BAKU




DUBBIN & KRAVETZ, LLP
220 ALHAMBRA CIRCLE
SurtE 400
" CorAL GABLES, FLORIDA 33134
- (305) 357-9004 (TELEPHONE})
~ (305)357-9050 (Fax)

September 17, 2001°

VIA FAX AND REGULAR MAJL.

' Kenneth Bialkin, Esquire

Skadden, Arps, Slate, Meagher & Flom L
© . 919 Third Avenue- - ‘
. New York, NY 10022 :

Franklin V. Veile, Bsquire .
. Salans, Hertzfeld Helbronn Christy & Viener
. .Rockefeller Center ) R
. 620 Fifth Averme _ o
New York, NY 10020-2457

Re: . Second Posf«Liﬁgation Reguést» for Generali Policies and
Information for Family of Thomas Weiss, M.D. . .

-Dear Mr. Bialkin and Mr. Veile:

. 'On Juze §, 2000, I sent a letter to Mr. Bialkin asking for the policies listed below which ~
. appeared on the Web Site of the [nternational Commission for Holocanst Era Policies
| (“ICHEIC™). 'On November 22, 2000 I sent a follow-up letter fo Mr. Bialkin and Mr. Mancini,
" reiterating our interest-in the names and associated policies. : - '

_ This letter follows up on my previous requests, as well as Mr. Veile’s May 23, 2001 leiter
to me: You can consider the information I request herein to be formally demanded pursuant to -
Federal Rules of Civil Procedure 26 and 34. . : : ' . B

‘ Fulop Weisz Policy.” After two years of denials from our requests through Mr. Vayer, and .
following decades of denials of Dr. ‘Weiss’s and his father’s previous inquiries, Geperali has now .
* produced ons policy which it admits belonged to Dr. Weiss’s father. This policy appeared on the .

. website last 1ali under the nanie “Fulop Weisz.” Leaving aside for the moment the question of why - -

Generali failed to produce this policy in response to our previous inquiries, we request that you -
" intensify your analysis because, considering Mr. Weiss’s wealth in prior to World War H (for

which I have substantial documentation), we have no doubt that there are mdre policies purchased .
by Pan) Phillip Weiss in Generali’s archives. - :




Mr. Kenneth Bialkin and Mr. Franklin Veile
September 17, 2001
Page 2

There is another major concemn with the policy produced. First, unlike every other _
Genperali policy I have seen in this process, there is no face sheet on the “Fulop Weisz” policy.
This omission is very curious. Where is the face sheet of the “Fulop Weisz policy?” In addition,
the number 90526 appears on the upper right-hand comer. To what does that number refer?

* . Tn addition, there are meny portions of the policy which are illegible. The number “8358"
appears on the inside of the policy. To what does that eniry refer? Please recopy the document so
that it is completely legible. In this regard, we request a more legible copy of the policy.

" There are other curiosities an the instrument produced. Interestingly, Generali’s “offer”
also suggests there was a loan taken out on this policy. Itis difficult to believe Mr, Weiss,
 considering his wealth, would have used this policy for a loan. But Generali’s response only
highlights the need for full production of the entire policy file in Generali’s possession. We
" hereby request that Generali produce the entire file, 1.e. all information in Generali’s possession
- . relating to the policy (and other Weiss family, policies) forthwith.- : :

" In this regard, we are aware that Generali has in its possession comprehensive information

. - about every policy issued in Czechoslovakia (and most of Central Buzope) during this period of

time, includinig not only the names and numbers of policies, but the reserve registers with complete
. data on the premiums received, payments made, accumulated cash balanice, loans, and the Jike.
Generali admitted as much to Florida Insurance Commissioner Nelson in May of 1998, and
_subsequent information eonfirms the existence of the, comprehensive database. Please supply me
with the entire files in your possession relating to the Weiss and Birnbaum family members.

discussed herein. '

- Disability Benefits Were Wrongfully Withheld, We have also had an opportumity fo )
- yeview the translation of the Fulop Weisz policy Genetali produced in connection with ifs Motion - -
to Dismiss the cases before Judge Mukassey. The translation indicates that in addition to a life
and anouity policy, Generali sold Mr. Weiss a disability policy as well. We would like the
. opportunity to discuss this aspect of the coverage with you, because there is substantial - A
. documentation by German and American physicians of Mr, Weiss’s inedical disabilities beginning
with his liberation in May of 1945, and continving until his death in 1985, Accordingly, please -~
. produce all schedules and other information relating to the disability feature of the Fulop Weisz
-policy “no. 90526" (ox, if pertinent, “no. 835 g, _ ' -

’ Undoubtediy; Generali was obligated to Mr. Weiss for disabilify payrﬁents-duﬁx_lg his
lifetime, and we hereby demand satisfaction of this unpaid obligation today.

Weisz/Weiss Family Policies on ICHEIC Website. In addition, for reasons we explained
in our June and November 2000 letters, we believe there are several other names on the ICHEIC

website that represent policies of the Weiss family members. As in the foregoing correspondence
cited, we again demand you supply us with copies of the policies relating fo the following names -




+
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Mr. Kenneth Bialkin and Mr. Franklin Velle
- September 17, 2001 )

Page 3

on the ICHEIC websife, and all assocmted mformatlon, about these policies, forthwith. Asa =
reminder, the names are:

- Weisz,Fulop-Sevulson

Weisz, Fulop-Surany
Weisz,Fulop-Komarma
Weisz,Fulopne, HeIen—Morawce
Weisz,Lajes-Roznava
‘Weisz,Jeno-Seviljus
Weisz,Jeno-Sevulson

. Weisz, Hermann-Velky Sevlus
~ Weisz, Hermann-Seviljus

Welsz,Bugen-Siirany
Weisz, Erno Nathan-Tekaj -
Weisz,Alexander-Dunajska Streda

" Weisz, Josef-Surany .

Sholom Weisz (Wms or Weiss) (deceased child)
Indith Weisz (Weis or Weiss) (deceased child)
Alice (Rachel) Weisz (Weis or Weiss)(deceased child)

Request for other Weiss Ramily Members® Policies. We also question the purpose of Mr

Veile’s letter dated May 23, 2001 suggesting that the company needs more information from Dr.

* Weiss. That letter names the individuals who Dr. Weiss has for many years clafmed were close

relalives of his father and mother, in direct conespondencc with Generali (inchding to M.

" Vayer), ds well as in the.Complaint. Mr. Veile’s letter requests “additionat information rélating to
" such individuals (fo the extent available), including date and place of birth, place of residence -

prior to 1945; profession and approximate date of death. This information js essential for

‘ ~ Generali to be able to confirm that a pelicyholder was, in fact related to Dr. Thomas Weiss.”

In short, as our prior coﬂ*espondence dating back over three years to Generah as well as
Dr. Weiss’s Complaint make clear, Lenke Weiss, Haynal Weiss, Ethel Weiss, Marton Welss,

. Berta Weiss, and Isidor Weiss were the brothers and sisters of Dr. Weiss’s father, Paul Philfip
- Weiss,- See Complaint, Pazagraphs 34-39, and Exhibit 10. They all died in the Holocaust.

Inasmiuch as Dr. Weiss was born in 1949, it is really quite remarkable (not to mention
disingenuous) that Generali continues to evade Dr. Weiss’s simple, clear 1 mqmnes under the guise -

“of a Tequest for “additional information.”

Slmﬂarly, Generdli’s Icquest for more information about Charlotte Neumann Weiss and
Emil Roth is unreasonzgble. Charlotte Neuman Weiss was Dr. Weiss’s fnother; she survived the

_Holocaust. See Complaint, Paragraphs 52, 53. Her first husband was Emil Roth, who died inthe
“Holocanst. See Complaint, Paragraph 41. Prior to her death, Charlotte Nuemann Welss was Bmil

Roth’s righful heir, if he had any inheritable proparqf Dr. Weiss is her 1egai heir today.
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In addition, you request “additional information” about David Bitnbaum. David Birnbaum

. was the brother of M. Joseph Birnbaur, the father of my clients Marth Birmnbaum Younger and

Erna Bimbaum Gottesman. “The Plaintiffs’ relationship to Joseph Bimbaum is spelled out in
Paragraphs 62-66 of the Complaint. We leamned about Mr. David Bimbaum after the Complaint

was filed. However, my clients are sure (1) he was a general agent employed by Generali, and

. (2) ke died in the Holocaust. Therefore, it would be wmreasonable to require “additional

information” of the kind mentioned in Mr. Veile’s letter. We demand the policies and associated .
information be produced, forthwith. T ) '

Demand for Information Concerning Agent Schreiber. As noted in paragraphs 30 and 59

of the Weiss Coraplaint, Panl Phillip Weiss informed Dr. Weiss during his lifetime that he

purchased his Generali-policies from au agent narged Joseph Schreiber. We have independently -

- confirmed that Mr. Schreiber indeed was an agent who produced substantial business for Generali

during this period of time. We hereby request a/f information in Generali’s possession relating to

_ each and every policy sold by Mr, Joseph Schreiber, on behalf of Assicurazioni Generah, S.p.A.,
- or any affiliate, parent, or subsidiary thereo, in the region that included Nod Sevius (Sevlus) and
- Munkac, as well as all other regions. This request includes all commussion statements or -
‘schedules relating to transactions in which Mr. Schreiber served as agent for Generali (or any

affiliate, parent, or subsidiary}. ) _
 Policies Issued to Weiss and Bimbaum Farnily by Generali Affiliates. Dr. Weiss’s

" demands for Generali policies extends (and has for several years extended) to policies issues by
. Generali’s affiliates, parents, or subsidiaries to Paul Philip ‘Weiss, Joseph Bimbaum, oz their

family members as described above. For example, inasmmuch as Mr. Weiss was known asa

“volksdentsch” due to his German schooling, it-is possible that he purchased policies from

Generali subsidiaries Deutscher Lloyd Lebensversicherung, or Deu!schef Lloyd Verscherung that
remain unpaid. See paragraph 59 of the Weiss Complaiat. L :

~ Weare, of course, well aware that the information published on the ICHEIC website does
not inchide information from Generali subsidiaries such as Deutscher Lioyd Lebensversicherung,
or Deutscher-Lloyd Verscherung. Nevertheless, we regard those obligations, if they exist, to be
binding on Generali today. Therefore, please supply me with all information relating to any .

- policies issued to Paul Philip Weiss (or Pulop Weisz, or any other speiling permutation), J oseph
" Birnbaum, and all farmily members-as ontlined above. . - : :

Moldavia Generali. With respect 1o Moldavia Generali, we are pleased that someone has -
finally acknowledged a representation of that company. The policy under which my clients claim
was attached fo the complain. as Exhibit 4. Previously, Generali’s lawyer M. Scott Vayer stated: .

“As you know, I represent Assicurazioni Generali, S.p.A. of Trieste, Italy. . I do notrepresent
~Moldavia-Generali.” See Letter of October 26, 1998, attached to Complaint as Exhibit 14. The -

policy in question, atfached to the Complaint as Exhibit 4, was issued to Mr. Joseph Birnbaum.

‘We dermand the contents of the company’s entire file concerning this policy. o




yeal possibility that the Assicuraziont Generali, Sp.A. whi

:19305, may have undergone 2 dramatic change in own

- . say, such a transformation does not justify a company’s aban

Mr. Kenneth Bialidn and Mr. Franklin Veile -
September 17, 2001
Page 5 -

Generali’s Change in Character and Ownership. As a final matter, we u_nderstanﬁ the very
ch sold Paul Philip Weiss, Joscph

Bimbaum, and other family members various insurance policies and products in the 1920s and
ership and character as a result of the

removal of its Jewish owners and managers during World War IL. Perhaps the fact that the Jewish '

" awners and exeoutives were no longer part of the company after the War accounts forits

remarzkable and deplorable repudiation of its obligations to the thousands of European Jews who

had previously,been the backbone of its clientele. This is an issue which has not received a great .

deal of attention to date, but which will andoubtedly be explored in the near future. Need]ess to
donment of its chstomers, especially

considering the trust and dependence inherent in the relationship, -

.. Please contact me at (305) 357-95004 io discuss these matters at your earliest convenience.
1 suggest that we meet in person to address the Weiss and Birnbaum family policies as 2 matier of

urgency.

- Samuel J. Dubbm, P.A.
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Mr. SHAYS. Well, I want to thank the patience of our witnesses
and just say that in speaking with other members, it's a very im-
portant issue and members did want to address it before you spoke.

We will now hear testimony from the first panel which includes
Dr. Jack Brauns, Israel Arbeiter, Arthur Faulk, and Daniel
Kadden. And I would ask that you stand and we administer the
oath as we do in this committee, and then we will hear the testi-
mony. If you will stand and raise your right hands.

[Witnesses sworn.)

Mr. SEAYS. Just note for the record that we have sworn in all
of our witnesses. The only one who has never been sworn in, and
chickened out, was Senator Byrd.

We will start with Dr. Brauns.

STATEMENTS OF DR. JACK BRAUNS, COVINA, CA; ME. ISRAEL
ARBEITER, NEWTON, MA; MR. ARTHUR FALE, BOCA RATON,
FL; AND MR. DANNY KADDEN, OLYMPIA, WA,

Mr. Brauns. Thank vou very much for inviting me. I'd hke fo
take the opportunity of giving you the masaic of the situation of my
tragedy, and I would also ask you to give me 2 extra minutes. 1
time myself and-————-o

Mr. SHavs. Well, we’ll hit the clock and then we will roll it over
for 2 extra minutes.

Mr. BraunNs. OK. Thank you very much. Now, the mosaic of life
in 1930, Europe was already in turmoil and most of the parents
tried to do one thing: to get an insurance for the education of their
children because this was extremely important, and my father was
not a pioneer. There were many other people who turned to insur-
ance companies. This was the only way of providing, the funds for
the education of the children. S8o my father turned to Riga Insur-
ance Co. and Assicurazioni Generali. Why Assicurazioni Generali?
Assicurazioni Generali was one of the bhiggest eompanies in Europe
and they enticed people with two items. The first item, that the
premiums have to be paid in dollars. That was the requirement, to
have the maturity of the insurance to be paid in dollars, and my
father got this special permission of the Lithuanian—where 1 was
born, Tm Lithuanian by birthb—to get a special permission to obtain
dollars to pay the insurance company.

The sceond enticement was that during the war the preminms
didn’t have to be paid. They kind of abolished the premiums to be
paid during the war. So the premiums were paid until 1940, when
ihe Russians came and occupied Lithuania. That was a year after
the war already started. The war started in 1939. So the premiums
were paid. This enticement in the insuranee that I know that I had
was for my education. Nobody had to die. I didn’t need a death cer-
tificate.

Now, I was liberated after 4 years of concentration camps. I was
liberated in Dachau on April 28, 1945, by the Third American
Aymy. My father went back to Lithuania to look for my mother and
my brother. He found my mother and my brother was unfortu-
nately killed in Stuttgart Concentration Camp.

Before he went to look for my mother, my father told me “Go to
Italy. Your education is paid in Italy.” And it was a very difficult
time after the war to go to Italy. We had to go to Hungary, and
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then we had to go to Austria and cross the border. It was a night-
mare, but I got to Italy and I enrolled in the University of Medicine
at the University of Torino, Faculty of Medicine. The problem was
my whole income was $10 which was given by UNRA, United Na-
tions Refugee Administration. And this $10 I learned to live on, but
it was not enough as soon as I joined the faculty of medicine.

In the policy—and I'm one of the fortunate. 1 have the policy
with me here, I will show you = little later. At that time I didn't
have the policy. My father went back to Lithuania and he—it was
buried, and fortunately he found it and it had enly the number
332, and with this number I went to Rome and visited the
Assicurazioni Generali headquarters on Piazza Venetia. When I gat
there, they looked at the number and said, “Well, we will look at
it. Give us your address, yowre studying in Italy. We will contact
you as soon as we found out.” I never heard from them.

In 1960 I was very fortunate that Vice President Nizon gave a
letter to Mrs. Kruschev to let my parents out of Lithuania. Maybe
some of you know, maybe you don’t. And in 1960 my parents were
the only people who left Lithuania. And my father and mother
came to live with ug in California. He brought with him the origi-
nal policy. So I'm fortunate that he had the foresight to bury it and
that it wasn’t found by people who were trying to look for peoples
buried things in the ghetto.

Well, in 1960, I went back fo Italy, 1 went again to the
Assicurazioni Generali the original policy. They locked at it. They
were very excited to see it- The policy was issued in Triesta and
has a stamp of Triesta—I mean the original was issued in Triesta.
They shook their head. They took my address in California. I never
heard from them.

Then I was very fortunate that Rabbi Cooper, the dean of the
Weisenthal Center in Los Angeles, went to Triesta and T asked him
personally to stop at the headquarters of Triesta, He's a good friend
of mine and he did it. He went down and he presented them a copy
of the original, He didn’t went to take the original. And they shook
their head and said they will contact us. Well, 2 years later, we
didnt hear anything. Two years later, I got the letter from
ICHEIC, and this is the biggest tragedy. You're talking about
ICHFIC. In the policy—and you will read it, how it’s written, not
only in numbers but only spell them out. It’s only a $2,000 policy.
That was the money that they were suppesed to pay me.

Now, I want to tell you that I was starving in Italy as a student
hecause $10 was not enough for me. So the money that I had to
substitute for books and other things came from my food. And after
4 vears of camps, it was not a big pleasure to cut the amount of
food that was available to me. Bui anyhow, Rabbi Cooper went,
and 2 years later I got a letter from ICHEIC with a big expla-
nation.

Please help me to understand the letter. It says that my policy
basically is worth nothing because it was written in Lats, which is
Latvian meney, and Lith, Lithuanian money; but they haven’t read
my policy, because 1 would like you to read it today and see what
it says. My conclusion is that ICHEIC never read my letter and
made a judgment somehow saying—and they offered $5,000, said
that would be enough because it’s worth nothing. And I didn't even

P
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get it, Rabbi Cooper got it. Anyhow, the maturity in the policy is
written and we will see it, that on September 25, 1945, the policy
is mature, and the value of $2,000 will be paid in dollars. See, the
Italian company is counting on not to have a lawsuit. I have lived
ili. Ttaly for 6 years and I got to know a lot of very important peo-
ple.

And just to make an answer to the comment that I heard before
at Generali’s headquarters which is in Triesta. They have a build-
ing for records. There were no floods there, no earthquakes, and no
fires. And I was told by a very close friend of mine, the director
of (renerali who just finished his duty of being director 2 years ago,
not one document is missing. Why did they deny me when I was
so hungry? I mean, $10; I mean, it’s hard for you to understand
to live on $10 and go to school. But I finished. In spite of that, I
finished by determination. Maybe later T'll give you more answers
if you ask me, but anyhow——-

Mr. SHAYS. Let me just encourage you to kind of wrap up be-
cause we're almost going into 10 minutes.

Mr, BRAUNS. Yeah. What P'm asking is ICHEIC has interfered in
my lawsuit, I filed a lawsuii, and I cannot pursue it because
ICHEIC said it would interfere in the commerce between Italy and
United States. And the insurance company broke the trust that my
father took on himself He trusted them. He's not the only one, and
this is a big trust breaking by an insurance cornpany.

In my family alone, there were four physicians and two doctors
in chemistry. I know they had insurance, but I cannot prove it.
With my parting from this world, the insurance company is the
winner. They have never released the name, and they engaged in
fraud. What did they do in fraud? Because they gave the list to Yad
Vashem and Yad Vashem, a clause that says-—they had i¢ find the
Jewish names, but they couldn’t release fie names because they
paid them for the coniract. The contract says you cannot release
the names. So they go around and say, well, we gave the names
to Yad Vashem. But you call up Yad Vashem now, they say, yes,
we have the names but we cannot release in the contract.

So I beg you not to interfere in the lawsuit. Let me sue them.
And the reason they're afraid from a lawsuit because Generali has
just applied and has gotten from them, Italian Government, the
funds for retirement that they administer, and they didn’t want
any lawsuit or any negative feelings. And I feel thai ICHEIC has
contributed for them achieving something which is fraud.

And I want to say one more thing. My father said a woman can
either be pregnant or not. There is nothing in between. And the
same thing goes with honesty. Either you're honest or you're not
honest. You cannot be honest in the morning and dishonest at
night or vice versa. Thank you very much.

Mr. Suavs. Thank you very mach, Dr. Brauns.

Mr. BRaUNS. I will be glad to answer any questions.

Mr. Suavs. And I think you will have an opportunity to make
any other point you wish. The committee really values your testi-
mony and-—

Mr. Brauns. I did it in 5 minutes.

Mr. SHavs. No, you did it in 10. And I was thinking you did a
perfect job, and we were delighted to hear from you.
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May 1, 2008

URGENT

Sent via facsimile — 202-224-2725

Honorable Russell Feingold
506 Hart Senate Office Building
Washington, DC  20510-4904

RE: Senate Subcommittee on International Operations and Organizations, Democracy
and Human Rights

Dear Senator Feingold:

I represent the Estate of David David whose family includes Holocaust survivors. Mr.
David’s widow and children are your constituents. Mr. David passed away in 2004. His great
uncle, Aron Sanel Schapira, was his maternal grandmother’s brother. Mr. Schapira lived in what
at the time was Poland but is now a part of the Ukraine Republic. Mr. Schapira ran a business
and so had purchased insurance o protect both his business and his family. The insurance was
purchased from the Italian insurance company Assicurazioni Generali S.p.A. (*Generali”). Mr.
David’s children are the only known surviving members of this family. Many of the others
perished in the Holocaust.

In the mid 1990s, when the area where he grew up became safe for fravel by Jews, Mr.
David travelled to the area of his birth and the place where Mr. Schapira had lived. Through a
person he knew in that area, Mr. David learned that his great uncle kept several valuables stored
in the walls of the house where he had lived. Storage in this fashion was common at that time
and place. The house was still standing and occupied when Mr. David visited and so, Mr. David
asked his acquaintance to retrieve his great uncle’s items. The items retrieved included a life
insurance policy that Mr, Schapira had purchased in 1920. The terms of the policy provide for
the payment of benefits to the bearer of the policy and Mr. David and his family are in
possession if if.

Mr. David knows that his great uncle was alive at the outbreak of World War I1.

Efforts by Mr. David to file a claim for benefits proved futile even though every effort
was made to collect what was due after the catastrophe suffered by his family. His contacts with
Generali proved futile, ,
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M. David then filed a claim with the International Commission for Holocaust Era
Insurance Claims (ICHEIC) on March 20, 2001. Notwithstanding ICHEIC’s rules to respond
within ninety (90) days, ICHEIC response was dated December 22, 2006 offering him $1,000.00.
Generali also responded to him by letter dated May 25, 2005 and denied the claim because it
claimed the policy left its portfolie prior to 1936.

M. David then decided to pursue his rights in court but the courts have said that non-
official executive branch statement of interest revoked his access to U.S. Courts. As one who
was personally touched by the Holocaust, he was mystified and hurt to witness how the
American justice system came to such a confusing and illogical result. It is a sad day for
American justice for Mr. David to have passed away during this fight of his for simple justice.

We believe the District Court is wrong and are pursuing the claim of the David family in the
Second Circuit Court of Appeals.

There is now legislation pending in Congress that will remove all doubt and require that
insurers who sold policies to Jews before WWII open their records and be accountable in U.S.
Courts for failing to honot the policies of Holocaust victims. This is no small problem. QOver
800,000 life insurance policies of European Jews were in force at the beginning of WWII with an
unpaid value today of $17 billien. In fact afier nine years ICHEIC has only succeeded in paying
a tiny fraction of the total. It paid fewer than 15,000 policies, and less than 3% of the value
($260 million). However well-intended the process, it failed.

Next week the Senate Subcommittee on International Operations and Organizations,
Democracy and Human Rights of the Senate F oreign Relations Committee will hold a hearing on
the Holocaust insurance situation. I am writing to ask that you take an active role in assisting
Holocaust survivors recover what the courts have inexplicably denied them — the basic right to
sue an insurance company doing business in this couniry that failed to honor an insurance policy
it indisputably sold to the victims of the Holocaust. Although Mr. David does not know when
Aron Schapira died or the circumstances of his death, he does know that he was alive at the
outbreak of World War TI. This is when Mr. David left his home and began his journey to

America.

[ also am asking that you sponsor and seek immediate passage of Senate legislation
mirroring HR 1746, the Holocaust Insurance Accountability Act of 2007, introduced by
Congresswoman Ileana Ros-Lehtinen and Congressman Robert Wexler. There are several dozen
co-sponsors in the House, and it passed the House Foreign Affairs Committee on unanimous
consent at the behest of the late Chairman Tom Lantos.

The bill would allow survivors and heirs to bring an action in the U.S. Courts against
insurers who fail to honor a policy issued before the Holocaust. The courts so far have held that
Executive Branch statements supporting ICHEIC prechude U.S. citizens such as Mr, David from
being able to sue an insurance company that took advantage of the Holocaust to keep money paid
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by Mr. David’s family member in good faith prior to WWIL This is shocking enough, but the
courts have also sited the fact that so far Congress has been silent on the question. So this is
Congress’s chance to define Holocaust survivors’ rights to make claims in court against the
insurers in question. We cannot believe that our elected representatives would accept such a
denial of rights to a class of citizens — any citizens but certainly not Holocaust survivors - who
only want the companies to pay what they owe.

HR 1746 will also require insurers doing business in the U.S. who soid policies in pre-
war Europe to publish its policyholders’ names from that period. Unfortunatety, ICHEIC’s
publication of names was voluntary, and woefully incomplete. As an example the name of Aron
Sanel Shapira does not appear on any list of policy holders supplied by Generali. Only the name
“A Schapira” appears notwithstanding that Generali has this man’s full name. Less than 20% of
the names of policy owners from Eastern Europe were published. Full disclosure, under a legal
requirement, is a must so all families can learn about their families’ rights.

How can Congress stand by silently in the face of this result when we hear so much
thetoric about learning the lessons of the Holocaust? Why should the corporations who profited
from that great crime, who do business in the U.S. today, be allowed to retain this unjust
enrichment? 1t is time for all institutions including Congress to hold the insurers accountable for
their profiteering in the Holocaust. '

The David family and I look forward to working with you and your office on this issue.

Sincerely,

Thomas R. Fahl

ce: Edward N. David
Special Administrator of the Estate of David David
© 4003 N. Downer Avenue
Milwaukee, Wi 53211-2127
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GEERALJ Assicurazioni Generali SpA.

Direzione Centrale
Policy Information Center
* Mr. DAVID DAVID
¢/o Mr. THOMAS FAHL
DENNY & YANISCH LAW OFFICES
13500 Watertown Plank Rd., PO Box 683
ELM GROVE, WI 53122
UNITED STATES

Trieste, - - .
dm  No, 1219/PIC

Re: Your ICHEIC claim no. 16209
Life Insurance policy ne. 529.060 of Aren Sanel Schapira

* Dear Mr. David,

We wish to inform you that we have received and reviewed the above application that you
submitted to the International Commission on Holocaust Era Insurance Claims (ICHEIC).

However, as this application concerns life policy no. 529.060, issued by the Polish branch of
Assicurazioni Generali to Aron Sanel Schapira, we wish to stress that all information available
regarding this policy has already been provided and explained in fuil in our prior correspondence.
That is, policy no. 529,060 left our Polish portfolio before 1936, i.e. before the Holocaust era as
defined by the International Commission. Consequently, we regret to inform you that it does not
gualify for any payment according to final ICHEIC guidelines,

We wish to point out that our historical records (.. both policy copies and relevant accounting
records) have been audited by two outside firms, one of which was appointed by and reported
directly to the International Commission. On the basis of this examination, our records have been
deemed complete and correct and our Company has been declared compliant with all ICHEIC
¢laims processing rules and standards.

Please be advised that if you do not agree with our final decision you are entitled to file an appeal

 via the International Commission. We have enclosed the Appeals Tribunal - Guide to the Rules
of the Procedure, which provides an overview of the ICHEIC Appeals Process, as well as an
Appeals Submission Agreement (ASA). If you choose to file an appeal, the ASA must be signed
within 120 days of receiving this letter, and sent to the following address, together with a written
statement with the reason(s) for your appeal:

Direzione Centrale - Trieste, piazen Duca deghi Abruzzi, 2 - eap. 34132 - c.p. 538 - 1el.; 046 671 111 - tkdegr.: Cenernli Trieste - fox 040 6731600
3ite Internet: www. generali.com - per indirizzi e-mail: www.generali.comfeontact. himt
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] Arorraies Geners Sy,

ICHEIC Appeals Office

PO Box 18230

London

ECIN2XA

Great Britain
We wish to stress that ajl correspondence you submit regarding your appea, and/ or any questions
related to the appeals process, must be directed to the ICHEIC Appeals Office at this address.

Yours faithfully,

?SIC?RAZIOM

Enel.

ce:  ICHEIC
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DAVID DAVID

3858 NORTH PFROSPECT AVENUE
MILWAUKEE Wi 53211

UMITED STATES OF AMERICA

B

CLIENT ID: 27462
AEF. NUMBER:  8AUD0046636C0001 -
e ISSUEDATEs.. . DECEMBER-28, 20067 e
CHECK NUMBER 034676952 -
AMOUNT DUE:  USD ™+ *1,800.00 -

Ws are writing in rogard to vour claim{s) submitted to the ICHEIL and

are pleased to offer you an award under ICHEIC s humanitarisn process.
ICHELIC has besn uneble to match vour claim{s) to any insurance

company or archival regcords to date. However, veu provided ipfermatien
that enabled ICHEICL tu cenclude that the individual{s) named in vour claim
possibly held some¢ form of imsurance. As a result. ICHEIC would lika to
acknowledgs this likelihood with a humanitarian award,

Recognizing that some claims cannnt be established due to the ravages

- WBR AR - Re-parssge -0 F- timer- FEHEEE mestahlisheds-broadsry
“humanltarlan" award category, uader which vou have been determined
eligible to tsceive a gavment. Although wvou are receiving this award now,
we will continue our efforts to identify unpald or wncompensated policies,
and, althoush unlikelwy; if we mateh vour information with a named
company policy, we will be in toueh.

We Fully recognize that no ameunt of monsy could compensate for the
suffaring and injustices of the Holoeaust. HNonetheless, we sincerely: hope
that vou will reaard this as 2 small acknowledgement of thase injustices.

C Puyiaths

DAVID DAVID
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Sl D SRR,

Auf Ihre Apfrage vom 6.7v. M8, teilen wir Thoen wanschgenfiss fol-

gondes uitz

1,)dskigor Aufenthalt dem Berechtigten {Versicherunganehmor) upbekanat,
suletzt whate der Versicher te¢ in Paris oder Brise) ohne nkhers Adreges,

I_rald,l)nnckarutr.lg,

2,] letste Woh {m Inland} Perlin, Grune
* pmag i Nt SRR Y

3.) Staatsangeh8rigkel t des Berechtigten im Zeitpunkte selner Auewanderungs:

anbekapnt,

4.) heutige Stantsangeh8rigkelt unbekannt,
5,) der Berechtigte (Versicherungsnehmer) 18t Jude,
S

6,) Ais inmeldung als feiniliches Vermbdgen erfoigt in der Annahme,dasa
Belgzien Feinassland sei.

Auf Grand Ihrer jetsigen Ausflihrungen nehmen Wr Tur Kenntnis,
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dmé die versicharung nic}‘\} :r:ugn@den war.
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FSF | HoLoCAUST SURVIVORS FOUNDATION — USA

December 4, 2008

The Honorable Klaus Scharioth

Ambassador of the Federal Republic of Germany
4645 Reservoir Road N'W.

Washington, DC 20007

Facsimile No. 202-298-4270

Dear Ambassador Scharioth:

We are Holocaust survivors, and members of the executive committee of the Holocaust
Survivors Foundation USA, Inc. (HSF), which includes elected leaders of groups throughout the
U.S. representing thousands of survivors. We came together nearly a decade ago because we were
alarmed about the growing poverty and deprivation among our fellow survivors that was being
ignored by government and Jewish leaders, and about the failure of the “restitution” establishment
to deliver the oft-stated but not delivered “measure of justice.”

Qur leaders have met with representatives of the Embassy on several occasions, in
Washington, Miami, Boca Raton, Boston, and elsewhere, to discuss these subjects.

As you are undoubtedly aware, HSF has been in the forefront of the effort to raise
awareness about the problem of survivor poverty and need among relevant policy makers, in our
government as well as yours. We are attaching the letter we wrote Chancellor Metkel on this
subject recently. Several of us have testified before committees of the U.S. Congress and State
legislatures as well. We were extremely disappointed with the response we received from the
Chancellor’s office, and we are including the original German language response and translation
we received as well. From the perspective of survivors and our families, the efforts that have been
made to address survivors’ needs in their older years are grossly inadequate to the human and moral
deficits that remain unaddressed.

We have also been leaders in the effort to have the U.S. Congress restore survivors’” and
heirs’ rights to recover unpaid insurance policies sold to our parents and grandparents before
WWII. We have read your letters to the Congressional leadership and realize the German
Government has a different opinion about legislation such as HR 1746 than we do. We
understand your argument, made in your letters to the late Tom Lantos, Chairman of the

PHONE (305) 231-02231 EXT. # 243 4200 BISCAYNE BEVD MIAMI, FL. 33137-3279 FAX (305) 231-4242
EMAIL: conrtact@hsf-usa.org

“JUSTICE AND DIGNITY FOR SURVIVORS”
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Foreign Affairs Committee, and Barney Frank, Chairman of the Financial Services
Committee, to be that German industry believes it had resolved all “Holocaust era”
property claims, including insurance claims, in the German-U.S. Foundation Agreement,
and would regard being subject to further claims outside the ICHEIC framework to
undermine those agreements.

We disagree, because the President did not promise any companies immunity
from lawsuits in the United States. To us, the provisions of HR 1746 that passed the
House Foreign Affairs Committee would reinforce the principle that Holocaust survivors,
and legal heirs, own the rights to negotiate and make decisions over their own property
claims and their families’ legacies. These are rights enshrined in the U.S. Constitution
and are a fundamental element of American justice. On this issue, members of Congress
can assess the record and make an informed judgment on the merits.

However, there is one issue that has emerged in the debate over HR 1746 about
which we are seeking clarification of the German government’s position. During the
debates over HR 1746, one argument has been advanced that federal legislation restoring
survivors’ right of access to the courts to pursue claims on pre-war insurance policies
would “jeopardize critical ongoing negotiations with Germany and other governments for
the continuation and expansion of hundreds of millions of dollars in crucial funding,
immediately required, for survivors in need in the United States and worldwide.”

We understand your government’s position, as stated in your letters to Chairmen
Lantos and Frank, that the “risks” posed by HR 1746 apply only to possible future
negotiations involving German private industry, not programs offered by the German
government. You wrote that HR 1746 would “jeopardize the possibility of compensating
large numbers of Holocaust survivors through voluntary contributions, for example, by
industry” and “would make it much harder to convince industry not only in Germany, but
anywhere in the world, to enter into agreements.”

We have seen no evidence that HR 1746 would jeopardize the ongoing
commitments of the German government to fund survivor welfare and assistance
programs, some of which date to the 1950s. To the contrary, your letters take pains to
reaffirm the German government's historic "responsibility for the Holocaust and
Holocaust survivors."

Further, Mr. Schwake of your office specifically informed some of the HSF
leaders, in person, that the German government would not reduce or limit benefits to
survivors even if HR 1746 became law. We understand others involved in the legislative
process received similar assurances. We are writing to have your government confirm
this understanding.

Some organizations have continued to make the representation that the German
government will retaliate by cutting benefits for poor survivors if HR 1746 or similar
legislation passes. This is a very serious threat because invariably members of Congress
believe survivors should have the same access to courts as any other citizens, but they
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also do not want to do anything they think will harm survivors who are in financial need.

The insurance issues should be addressed on their merits. The problems of
survivor poverty and dignity are separate (except that many survivors denied insurance
recoveries are undoubtedly among the poor) and deserve special, immediate attention in
their own right. But they are not otherwise related, logically or policy-wise, to the
tnsurance issue.

More importantly, though we have our differences with the German government
on several issues, we do not believe that in light of our histories, that the German nation
would allow the financial interests of one industry to tarnish the moral position it has
taken in relation to its acknowledgment of its obligation to Holocaust survivors. Please
respond to me via fax at the number printed below, so we can facilitate the clarification
of this very important matter,

Sincerely,

David Schaecter, President
Phone: 305.231.0221, Ext. 243

Fax: 305.231.4242

JOINED BY HSF EXECUTIVE COMMITTEE:
Israel Arbeiter, Boston

Nesse Godin, Washington DC

David Mermelstein, Miami

Alex Moskovic, Hobe Sound

Leo Recther, Queens

Jack Rubin, Boynton Beach

Henry Schuster, Las Vegas

Fred Taucher, Seattle

Esther Widman, Brooklyn




% Embassy
of the Federal Republic of Germany
Washington

‘Kias Scharloth
Ambassador of the Federal Repubiic of Germiany
Mr. David Schaecter

President 4645 Reservoir Road NW.
Holocaust Survivors® Foundation USA . Washington, D.C. 20007
4200 Biscayne Blvd. 1dl: +{202) 208 4201

Fax: +{202) 298 4270
EMAIL Klaus schariath@diplo.de
Infemet; Ww.germany.info

Miami, FL 33137-3279

Washingzon, Februasy 10, 2009

D o s

Thanlaremyery, muech.for: y;oyﬁ,lé_,t_t_@r dated: Decemberidn 2008 Finsts letamessaysthar 1

yeryumuch respeet your concern-for fellow. survivars of the Hotocanst.

I have said on previous occasions. that: the German Government ‘acknowledges without
qualifications Germany’s historical responsibility for the Holocaust, and Germany
remains-coprmitted to helping needy: survivors to live dignified lives. Germany has so far
paid out. about;€:65 billion- in compensatxon and restitution:since-World War 1I; and it
continugs: fo make dg_rgqt,-paymepts{;{m.sumvors in the form.:of pensions and supports
home eare through:ifs ﬁayments ._to:, fhpd ewish Claims Conference (JCC).

In:its -anpual:negotiations. with -the: German . Govermment, -the Claims Conference. has
pointed out the growing | needs of aging Holocaust survivors. At the request of the Claims
Confmgega_thsqﬁarman Gwpmmqnt,last yearagreed 1 te provide approx. €45 million for
theseyservicesThissumis mcgm-thag, double the.fimds provides inpreviousegetiations;
Germany remains conmnttc:d to hefpmg survivors if. need; and we will meet wnth the
Claims Conference for another round of talks in March ' o

The Intemanonal Commxssmn on Holocaust Era Insurance Clalms (ICHEIC) concluded

its work, with more than $305 miltion paid to Holocaust victims or their heirs for




Al

previously unpaid insurance policies. An additional $200 million was distributed for

humanitarian purposes, thereby helping survivors in need.

T believe both examples show very well that voluntary agreements work to the benefit of

large numbers of survivors. Legal action, on the contrary, only benefits the very few who

 are successful in court, but does not address the needs of the broader majority of

Survivors.

¥t was with this in mind and based on the promise of “legal peace” made to us in the

German-American Executive Agreement of 2000 that my government opposed HR. 1746.

However, while we continue to oppose HR 1746 and any similar bills, Germany has
never threatened to respond by cutting existing benefits to poor survivors, and we have no
intention to do so in the future. Pension payments under the Federal Compensation Act
(BEG) and support to existing JCC programs, including pensions and one-time payments,

will, of course, continue as providéd for under the Iaw and internaticnal agreements.

Turning away from the principle of “legal peace” after voluntary compensation has been
paid would make it almost impossible, though, to convince the business community not
only in Germany but anywhere in the world to enter into voluntary agreements that

ensure compensation for Holocaust survivors.

Lét_ me reiterate that I ﬁﬂiy respect your work on behalf of fellow survivors. I continue to

believe, however, that negotiations and voluntary contributions are the best way to help

survivors in need, a goal we should all have in common.

Please convey my warm regards to the members of the Holcaust Survivors® Foundation’s

~ executive committes,

-

ity
| "

M Wois
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HOLOCAUST SURVIVORS FOUNDATION — USA

Diecewber 13, 2007

Her Ezcelleney Dr. Angela Merksl, M3B
Federal Chancelior

Bundeskeneleramt

Willy-Brandt-Strafie 1 .
10557 Beglin

Gormay

Dear Chancellor,

We wikts this leter with admiration for the direct and humene nmmies in which you have
cemducted your bigh office sincs being elected.

We are an alliance af over 50 Holocangt surviver argrnizations from seross tho United States,
ﬂmﬁmﬂyadwﬁemom:mtmmmmmmmmmgmmmmﬁ'g
terribly and receiving Htile or no help In thelr battle against poverty.

We are approoching yon now afier reading of the public dizagresments over the provision of
funds for aping Foloraust survivars whose urgent needs are fink being met. Whether the funds
engant o hiclp survivors arc Befng hidten and huarded for other pumposes, or whether those
enhbsted with the iocativ of these precious respurces simply nnderestimated the amonnts
peanized to provide {Hgpity and healthcars for sarvivers teto the21sk century, the Tesult is the
same, Tt 35 braghe and umacceptabile.

Tt 8 conpnaon keowledge that murvivoss in the United States ate very unbappy with how
survivorrelated funds bave been spent i the past. It is pelafully obvions fo vy fhat i far koo
many inatences resoruees e 1ot golng to the Sving swcvivers whe are in peed.

W ars also distresed at the reaption, reflected nrecent media reparts, of many in Germany
whao wrongly feel that suy siforts toseek additional Gunding to cane for aged, heedy survivors
ave simply another attempt to “fescs” your country. Weare saddeped thalsochaharsh
attitade prevails Ja the fave of the indisputable fact that swrvivess suffer finin catastrephic
medical and peychological conditions as a direct vesult of the horror they suifered during the
Holoeanst, Tn fact, Mzdam Chancellor, as we are sure you kaow, theseconditions are
sutensified by the nomnal aghyg process and requirs much more care and interventiop than
previously imagined.

Yet, no funds ace forthroming to deal with the vesy real and painful sitostion of tens of
thousands of survivess living in poverty in this conntry and arpund the wodd. Thay &dnot do
this tn themselves, Tt s done o then willfolly and relentlessly, as history hes strown.

Ve dissent with those who take the position that govemmental agencies and public resonsees
in other couniries, proviness or stajes pay for the cequired care of sarvivors, therely diverting
Fanufs for care of the gencral aging population in the U1, 8. or elsewhere. Althongh the German
government admits publicly that 1 bas & vontinuing direct raspoasibility to survivaers of the
Shooh, this raoral obligation has not been effectively mplemented.

Tikwah Achany Hashosh,
San Fnaiaires
ATUSYTCE AND DIGNITY FOR SURVIVORS™
YHONE {305) 2310231 EXT.3243 423;'!0 BISCAVNE BTV  DAMI, FL.AMA TS FAN (385) 2304242
EMAIL: conlaci@hbwroorg
4 .
vd digip /0 21 %eQ
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HOLOCAUST SURVIVORS FOUNDATION - UsA Fagez

We urge you to take 2 pesonal responatbility i addressmy these pressing challenges by

assipning 2 petson in your offics ta coordivate sffons to pravide the necessary fands for
Holosaust servivors in need of assistancs,

We fisther propose that your goverament sstablish a fimd for this pruposs, with gearanteed
finding to provids a Aignitied level of tars and basic sexvices for all Bolocanst survivoss, and
1hat you ensint all agencies pexifelpating in handling such firds or Geliverteg services recognize
thaunigue physical and emolione! neads of survivors, are committed ¢o the efficient snd effective
deltvery of serviees, and operate fna complstely transpatent fashion.

The cwrent framework for addressing the needs of aging survivars, ia which the political
considecations of Burepoeseniative and enpetangisble onganizations gvershadow the right of
survivers éo health and dgnity, has notbesn adequate. Theresult is, unfortumatcly, not
appropriate for the moxally demandtog, indecd, saered responsibility of cacing for survivers. Ws
are confident that the overwhelming majodity of Holoeaust survivors thronghout the world wonld
confitn this view. . .

I§ the presend system had been working propety, there would not have been th Tuge befld-vp
over the past years resulting In over 80,000 mirvivors presenily Eving at or tiear poverty in the .

8., and even more in Yoczel. No additions! proaef is needed.

zd

We write, thea, 1o ask for youre direct miervention. We are confident that you will recognize thess
njostices and — by cxeentive aclion ~ puf in place it type of system we propose in covperation
wifh achual snxvivers and appropriate sgeavies. The aging survivors need help quickly and
effectively before it is too Iate) Yeour acifons wonld be greally spplanded mad widely supported.

Nainratly, our apticnal crganization stands ready to help in this endeavor. Lwonld welsorme
<all from your office at (305) 231-0221, Bxt 243, and [ook foreard to your writfen tegponse a8
wwoll, )

ith great respect and hopt,

- —h-‘_\.
tdent

Holoranst Survivoxs Foundation-USA, e,

Aypproved by HSF Execotive Commiffes:

Jsrae] Arhejter, Boston
Messe Godin, Washington, D.C. Leo Rechter, Quesns
David Mesneldtein, Mismi Hepry Schuster, Las Vegas

Alex Moskpvic, Hobe Sonod, FL Fred Taucher, Seaitle
. Esther Widran, Brooklyn

ZrTrLECS0s TVIHLSNAON] OTHOM ek 20 21 92
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Holocaust Survivorst Foundation - 15 A BTy RO Bates Spc

Prisident Davig Schaecter
4200 Biscuyne Bivd
MIAM], FL. 33 137-32709
Usa

sethers Wledcrgutmachnng nationalyozializtischen Uinrechits

amw Ihr Schreiten vom 1), Dezember 2007

@ VB0 470/08/0002
DLk 2093;'009%*97

ftw dntwas by 2y A0 Siahan)

Sehr geehrel Hery Schaecter,
beantworen,

nung geforden \wird, ablehgen

8ilt jedoch nic

Pottur it e, Dbt Ly e Frartan 1134 Mg,

e e Ll

Relorel VB4
e 48 ) 1885 e82-27E {sdér 6820
Ay 4B {0} 1888 Bag-35gE
En Batbwn Bussh@im! buny dp
TEE MOELS
Bruw 24 Febrpw 2608

vom Bundes} anzleramt wurde ich als innerhath der Bundcsrcgiumng fiir Fragen der Wieder-
gitmachung ; ustindiges Fachressorts gebeten, Thr Schreiben vom 1 1. Dezember 2007 2,

. &u meinem Bedavern mygs ich Thye Forderung nach Einrichiung eines Ho mecare-Fonds, der
s¢it Tanpem ayth vou der Jewish Clajms Conierence (1 CC) sowie von der israelischen Regic.

Esist 2war rie ig, dass bej hherer Lebcnsam'anung die Pﬂegebedﬂrﬁigkeit Zunimmt, Dies
I:T nur fir Holocaust—me’lebcnde, da die Pﬂcgabedﬁrﬂigkeit in der Rege! nichy
verfolgungs-, sdndern altersbedingt jgr. Die jewei)s - und auch von der amerikanischen Holo.
vaust Survivors’ Foundatiop - aufgefiihrien typischen Krankhei(sbilder (2 5 verstarktes Auf.
treten von Osteg T038) sind auf die Mangclernﬁhrung im
der weite Tefle dgr Bevélkerung Europas gelitten haben, NS-Verfolgten, dis qy rch verfpl-
8ungsbedingte sungdheitsschiden Pﬁese*eismngcn bendtigen, wird nast dem Bundesen)-
schidigungsgecenz Hilfe geleistel. Ferner unterstiez die Bundesmgierung im Rahmen des
Anikel 2- Abkomgens mit der JCC Einrichtungen, die Pﬂ::geleisiungen fiir Ho}ocaust-()pﬁzr

Kindesaher zuriickzufithren, unter

'ws-.b'm;!m'rn-i'iuqntm:p

P* PR O
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soed  erbringen Inden Jahren 1993 bis 2007 sind insgesamt 52,9 Mio. €im Rahmen der Inshiturio.
nellen Fordenung der JCC zur Verfigung gestelit worden. Im Rahmen der Stiftung . Erinne-
rung, Verantwortung und Zukunf” sind zudem an die JCC 114 Mijo. € fir humanitire Zwocke
gezahlt worden. Eine weitergehende Finanzierung von Pﬂcgcleismﬂ:g:n ist von Seiten der
Bundesregicrung nicht vorgesehen.

I Dic Bundesregierung ist dariiber hinaus nicht for unzureichende Sozialsystewe anderer
Staaten verantworllich,

Hierfir bine ichum Verslinduis.
Mit freundiichen GrisBen

Im Auftrag ) )
Barbarz Busch ° Beglaubigt

Lorket




[TRANSLATION]

Mailing address: Bundesminstérium der Finanzeri — Postiach filegibis], Bonn

] : svrore’ ] 1O — [Hiegible] Bonn Office
Holgcaust Surwvgra Fom_ldatl_on USA | B e 28, 53110 Hann
David Schaecter, President HANDLEDBY  Barbara Busgh, RD
4200 Biscayne Blvd Opinlon VB4
' TEL +40 (0) 1888 682-2708 {or 682-0)
MIAMI, FL 33137-3279 FAX +49 (0) 1856 6B2-2508
USA E-MAIL Barbara Byschi@bmibund de
; TELEX 368645 '
DATE February 21, 2008

RE COMPENSATION FOR NATIONAL SOCIALIST ILLEGALITY
REF.  Your letter of December 11, 2007
No. VB4  1470/08/6002

pok  2008/0090087
(please mention in correspondence with [illegible]

Dear Mr, Schaecter:

I have been asked by the office of the Federal Chancellor, as the person responsible for questions of

compensation within the Federal Government, fo respond to your letter of December 11, 2007.

Itegiet that I must deny your claim for establishment of a Homecare Fund, which has been requested for

a long time also by the Jewish Claitgs Conference (JCC) as well as the government of Israel.

Although it is rue that with longer life expectancies, the need for care is mereasing, this does not apply
only to Holocaust survivors, since the need for care is, as a rule, not caused by persecution, but by age.
The typical disease picture mentioned — also by the American Holocaust Survivors’ Foundation —(e.g.,
ncreased oceurrence of osteoporosis) are not due to the malnuirition in childhood that was suffered by
large parts of the population of Europe. Those persecuted by the Nazis who need care services for health
damage cansed by persecution, will be provided with assistance according (o the Federal Compensation
Law. Furthermore, the Federal Government supports providing care services for Holocaust vietims within

the framework of article 2 of the agreement with the JCC

{line illegibie]

g . . .
(1 1o Z Translations & Professional Services Lorp. - Phone (305) 596-4592 Fax (305) 596-0693




institutions, I the years 1993 through 2007, 4 total of 52.9 million € was made available within the
framework of institutional support for the JCC. Within the frainework of the “Remembering,
Responsibility, and Future” Foundation, 114 million € were also paid to the JCC for
humanitarian purposes. More extensive financing of care services is not planned by the Federal

Government.

Moreaver, the Federal Government is not responsible for inadequate social systems of other

states.

T request your understanding of this.
With friendly greetings,
-by assignraent,

Barbara Boseh Certified

[seal, signature]

(L Transiations & Professional Sarvices Lorp. - Phone (305) 596-4592 Fax (305) 596-0693




AFFIDAVIT

STATE OF FLORIDA. )
)88
COUNTY OF MIAMI-DADE )

BEFORE ME, A NOTARY PUBLIC IN AND FOR THE STATE OF FLORIDA AT

LARGE, PERSONALLY APPEARED MRS. GUADALUPE GUTIERREZ, A CERTIFIED

| TRANSLATOR FOR AND ON BEHALF OF ATO Z TRANSLATIONS & PROFESSIONAL

SERVICES CORP., WHO, AFTER BEINGDULY SWORN, DEPOSES AND SAYS THAT THE

PRECEDING IS A TRUE AND CORRECT TRANSLATION INTO ENGLISH OF THE

ATTACHED DOCUMENT(S) IN GERMAN AND THAT THE TRANSLATORIS COMPETENT
TO TRANSLATE FROM THE FOREIGN LANGUAGE INTO ENGLISH.

/ééa ﬁm
/ Cuadalufo etz )/

SWORN TO AND SUBSCRIBED BEFORE ME BY GUADALUPE GUTIERREZ, WHO IS
PERSONALLY XNOWN TO ME, THIS JS@NPAY O /UL, . .

Py R

)

NOTARY PUBLIC, STATE OF FLORIDA
ATLARGE

Name; Maritza S. de Puzo

Commission No. DI 562207

Expires: August 27, 2010 &,

rein B P s o

MRR g DEPUIO
MY COMMISSION & DD 562207
EXPIAES: August 27,2010 :
Thiw Rotery Puiio Undernters [

i
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U.S. Department of Justice
Civil Division
Washingion, DC 20330

JFC:REK:MBS:8Swingle v2 .- - Tel: (202) 353-2689
DI 145-15-3175 Fax: (202) 514-8151

R stpasom 19/

MEMORANDUM FOR THE SOLICITOR GENERAL

Re:  [nre Assicurazioni Generali, No. 05-5602 ef al. (2d Cir.)

TIME LIMITS

The court of appeals invited the views of the State Department and requested that the
_Government notify the court by August 31, 2008, whether the Government intends to file a brief,
‘further providing that any brief would be due by October 30, 2008. We asked the Second Circuit
1o extend the time for informing the couft whether any response will be filed. Assuming that the
court grants this request, we will need a decision on amicus participation no later than September
30, 2008. ‘

RECOMMENDATIONS

The Departmnent of State’ recommends amicus participation on question 1. The U.S.
Attorney’s Office? recommend amicus participation. :

I rccommehd amicus participation on Question 1.
QUESTIONS PRESENTED

L Whether it is the foreign policy of the United States that Nazi-era claims for unpaid
insurance policies brought against an Italian company that voluntarily participated in the
International Commission on Molocaust Era Insurance Claims (ICHEIC) should be resolved
exclusively by ICHEIC rather than in litigation in U.S. courts.

. 2 Whether federal foreign policy preempts litigation of plaintiffs’ state law claims
seeking to recover on unpaid insurance policies or, alternatively, whether that policy supports
dismissal of the claims on the ground of international comity and/or forum non conveniens.

| See attached letter from John Beltinger; Sharla Draemel, 776-8343.

? See attached email from David Jones.




STATEMENT
LA, Overview.

This consolidated multi-district litigation involves claims brought by Holocaust survivors
- or their heirs seeking to recover on insurance policies issued in Europe before or during the Nazi era.
The defendant, Assicurazioni Generali, is a large Ttalian insurance company that sold insurance
policies to Jewish families and businesses throughout Europe in the years leading up to World War
il. See, e.g., J.A 306-307 {Weiss Complaint). The district court held that plaintiffs® claims were
precmpted by federal foreign policy, which favors exclusive resolution of Holocanst era claims by
{he International Commission on Holocaust Era Insurance Claims (JCHEIC), rather than in litigation
in U.S. courts. Plaintiffs appealed. Following oral argument, the Second Circuit solicited “the
advice of the Executive Branch on the question whether court adjndication of these Holocaust era
claims against Generali would conflict with the foreign policy of the United States.”

B. =~ Background.

1. The Foundation Agreement and ICHEIC.

The United States Government has long been involved in efforts to resolve claims arising out
of Nazi-era harms. See generally AmericanIns. Ass'nv. Garamendi, 539 U.S. 396, 401-408 (2003).
Reparations for wartime harms was a principal object of post-war Allied diplomacy, and the West
German Government enacted restitution laws, but those laws left out many claimants and certain
types of claims. ] :

After Germany was unified, numerous class-action lawsuits for restitution were brought in

U.S. courts against companies doing business in Germany during the World War Il era. The U.S.

Government sought mediated settlement as an alternative to litigation, and the President ultimately

signed an executive agreement with Germany establishing a foundation funded with 10 billion DM,

contributed jointly by the German Government and German companies, to be used o compensate

individuals who suffered at the hands of German companies during the Nazi era. Agreement

~ Concerning the Foundation ‘Remembrance, Responsibility and the Future,’ 39 Int’i Legal Materials

1298, 1303 (2000} (“Foundation Agreenient™). Similar agreements were signed with Ausfria and.

- France, see Garamendi, 539 U.S. at 408 n.3, but not with Ttaly, the country of nationality of
defendant Generali. -

The United States committed in the Foundation Agresment to file a statement of interest in
cases in which Holocaust-cra claims against German companies were pending in U.S. courts,
declaring that “it would be in the foreign policy interests of the United States for the Foundation to
be the exclusive forum and remedy for the resolution of all asserted claims against German
companies arising from their involvement in the National Socialist era and World War IL.”
' Garamendi, 539 U.8. at 406. The Foundation Agreement also specified that “[t]he United States




does not suggest that its policy interests concerning the Foundation in themselves provide an
independent legal basis for dismissal.” Id. '

The Foundation Agreement contemplates a central role in claims resolution for ICHEIC, a
voluntary organization that had previously been formed by European insurance companies, the State
of Israel, Jewish and Holocaust survivor organizations, and the nationaj association of American
state insurance commissioners. See Garamends, 539 U.S. at406-407. ICHEIC would negotiate with
European insurers to provide information about unpaid insurance policies issued to Holocaust
victims, and would establish and implement procedures to settle claims brought under those policies.
See id ai 406-407. The German Foundation subsequently agreed to set aside 200 million DM to
pay claims approved by ICHEIC and a portion of ICHEIC’s operating expenses, with another 100
million DM in reserve to be used if the initial funding was exhausted. See id, at 407. The German
Foundation also agreed to contribute 350 million DM to a humanitarian fund administered by
ICHEIC, and to work with German insurance companies in order to publish a comprehensive list of
possible insurance policyholders who might have been Holocaust victims. See id

2, The Gargmendi Litigation.

In American Insurance Ass’n v. Garamendi, 539 U.S. 396 (2003), the Supreme Court

considered a constitutional challenge to a provision of California law that required each insurance

" company doing business in the State to disclose for publication detailed information concerning

policies issned by the company or its affiliates in Burope decades ago. The United States urged, and

the Supreme Court agreed, that the statute impermissibly intruded into the conduct of U.S. foreign
policy. - ' '

 The Garamendi Court explained that, in negotiations over Holocaust-era claims, the foreign
policy of the United States has “stressed mediated setflement as an alternative to endless litigation
promising little relief to aging Holocaust survivors.” 539 U.S. at 405 (international quotation marks
and citation omitted). The Court noted the commitment of the United States to file statements of
interest in pending district court cases, and to use its “best efforts, in a manner it considers -
- appropriate,” to convince state and local governments io respect the foundation as the exclusive
mechanism for resolving Holocaust-era claims. Jd. The Court also noted the pivotal role of ICHEIC

" in the payment of insurance claims.

The Court held that the disclosure provisions of California law were preempted by federal
law because they “interfere[}] with the foreign policy of the Executive Branch, as expressed
principally in the executive agreements with Germany, Austria, and France.” 539 U.S. at 413.
Although the Court recognized that the Foundation Agreements were not themselves preemptive,
it held that the state statute was preempted because it conflicted with the federal foreign policy
embodied and reflected in those agreements. /d. at415-417, 420.

The Court pointed to the history of negotiations over the Foundation Agreements as evidence
~ ofa“consistent Presidential foreign policy * * * to encourage European governments and companes




io volunteer settlement funds in preference to litigation or coercive sanctions.” Id at421. “Asfor
insurance claims in particular,” the Court continued, “the national position, expressed unmistakably
in the executive agreements signed by the President with Germany and Austria, has been to
encourage European insurers to work with the ICHEIC to develop acceptable claim procedures,
including procedures governing disclosure of policy information.” fd The Court described the
agreements as “exemplars” of the United States’ foreign policy, but also quoted and relied on various

statements by officials of the State Department, including statements by Deputy Secretary of State .

Stuart Eizenstat and others setting out the position of the United States that ICHEIC “should be
considered the exclusive remedy for resolving insurance claims from the World War Il era” and that
“a company’s participation in the ICHEIC should give it a ‘safe haven’ from sanctions, subpoenas,
and hearings relative to the Holocaust period.” Jd. at 422 (quotation marks and citations omitted).

. The Cowrt held that the California state-law approach of providing regulatory sanctions to
compel disclosure and payment conflicted with the federal foreign policy towards Holocaust-era
insurance claims. See 539 U.S. at 423-425. The Court noted that Deputy Secretary Eizenstat had
written to the state insurance commissioner following enactment of the California law to complain
“that California’s actions “damagfed} the one effective means at hand to process quickly and

completely unpaid insurance claims from the Holocaust period” — i.e., ICHEIC — and threatened '

1o derail the German Foundation Agreement. See 539 U.S. at 424, 411. The effect of the state law

“was to place the Government at a disadvantage in seeking to persuade foreign governments and
foreign companies to participate voluntarily i ICHEIC, and ultimately to “thwart{] the
Government’s policy of repose for companies that pay through the ICHEIC.” Id. at 424. The Court
also noted that the Californialaw diminished the effectiveness of ICHEIC by undermining European
privacy protections. See id. at 425. Holding that the California provision was “an obstacle to the
success of the National Government’s chosen ‘calibration of force’ in dealing with the Europeans
using a voluntary approach,” the Court concluded that the state law was preempted. [d at 425
(citatior omitted).’ '

The dissenting Justices in Garamendi focused primarily on the inadequacy of ICHEIC and
the lack of any formal federal law that could be. afforded preemptive effect. Thus, the dissenters

emphasized that ICHEIC had made only “slow and insecure” progress in resolving Holocaust-era

insurance claims. 539 U.S. at 432. The dissenters also noted that the directive to ICHEIC members
to publish lists of unpaid Holocaust-era policies “has not yielded significant compliance™; petitioner
Garamendi “may have sold more life insurance and annuity policies in Bastern Europe during the
Holocaust than any other company,” but had apparently refused to disclose the bulk of information
from its internal list of insurance policies sold between 1918 and 1945. Jd. at 433. The dissenting
Justices emphasized that the only provision at issue in Garamendi was the information disciosure
requirement, which “imposes no duty to pay any claim, nor does it authorize litigation on any claim.”

3 Although the Court held that this conflict was sufficient in itself for presmption to apply, the Court
also emphasized the “weakness of the Btate’s interest, against the backdrop of traditional state
legislative subject maiter, in regulating disclosure of Buropean Holocaust-era insurance policies in
the manner” employed by the challenged state law. 539 U.S. at 425. '

4
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© 539 U.S. at 435. Finally, the dissenters criticized the extension of “dormant foreign affairs
preemption” applied in cases such as Zschernig v. Miller, 3489 U.S. 429 (1968), in which-state
action involved criticism and judgment of foreign governments, to the “dissimilar” context of a state
statute aimed solely at private insurers doing business in California and not taking any position on
a foreign government or regime. 539 U.S. at 439-440. Noting that it was uncertain “whether even
litigation on Holocaust-era insurance claims must be abaied in deference to” the Foundation
Agreements, the dissenters stated that it should be clear that “those agreements leave disclosure laws
like the [California provision at issue] untouched.” /d. at 440-441 (emphasis in original). The
dissenters also criticized the majority’s reliance on statements by Deputy Secretary Eizenstat and
others to determine the substance of federal foreign policy. See id, at 441 (“The displacement of
state law by preemption properly requires a considerably more formal and binding federal
instrument.”).

The plaintiffs in these MDL cases sued Generali and other European insurance companies
" under various state law theories, including breach of contrast, breach of fiduciary duty, breach of the
duty of good faith and fair dealing, conspiracy, and unjust enrichment. See, e.g., id at 242-250,288-
989. Claims were also brought under state statutes extending the limitations period for Holocaust
victims to sue to recover on unpaid insurance policies and making other changes to enable Holocaust
victims or their families to recover damages from the carriers of those policies. See, e.g., id. at 339-
340 (bringing claim under the. Florida Holocaust Victims Insurance Act, codified at Flor. Stat. §
626.9543 (1999)). : ‘

1. ©  District Court Refusal To Dismiss Under Forum Non C'onverzfens.

Generali moved to dismiss the cases on the ground of forum non conveniens, arguing that
plaintiffs’ Holocaust-era insurance claims should be resolved by ICHEIC. {Generali was one of the
founding insurance companies of ICHEIC and contributed a substential amount of money towards
it operations. See In re Assicurazioni Generali, 228 F. Supp.2d at 254.) The district court
(Mukasey, J.) denied the motions, holding in relevant part that ICHEIC was not an adequate
alternative forum. In re: Assicurazioni Generali S.P.A. Holocaust Ins. Litig., 228 F. Supp.2d 348
(S.D.N.Y. 2002).

Although the district court recognized that ICHEIC offered several advantages in compatison
to litigation in U.S. courts, the court nevertheless concluded that the forum was inadequate. See 22§ -
F. Supp.2d at 354-356. The coust first suggested that no private, non-governmental organization
“can ever constitute an adequate alternative forum.” Id. at 356. As the court explained, “[t}he -
doctrine of forum non conveniens is appropriately used as a tool to force plaintiffs to litigate in a
. more convenient public forum, but it cannot be used to throw a plaintiff out of court and into a
private dispute-resolution mechanism.” /d “For that reason alone,” the court stated, the motion to
dismiss on the ground of forum non conveniens would be denied. Jd.; but see id. (stating that court




would “not entirely foreclose” the possibility that “a private, nongovernmental forum could under
certain circumstances be an adequate aliernative forum™). '

In addition, the district court held that JCHEIC was not adequate because it “lacks sufficient
independence and permanence.” Id. at 356. The court reasoned that the founding insurance
companies “could use their financial leverage to influence the ICHEIC process.” Id. at 357. The
district court pointed to various statements by [CHEIC Chairman Lawrence Eagleburger reflecting
mermnber companics’ disagreement with various actions taken and statements that they would end
their voluntary participation if they disapreed with ICHEIC’s decisions. Id, at357. The district court
questioned whether ICHEIC would continue to be viable if member companies Jeft the organization,
as one corporation had already done. /d. at 357. And the district court noted that only a few claims
. had been paid to date and that its operations had been criticized as uncertain and potentially at the
point of collapse. Id. at 358. -

The district court recognized that the United States had repeatedly expressed the view that
TCHEIC “should be considered the exclusive remedy for resolving insurance claims from the World
War II era,” but dismissed those statements as “irrelevant.”” Jd. “Absent a statute or execufive
agreement suspending plaintiffs’ claims or an executive agreement that gives rise to specific foreign
relations concerns,” the district court held, “the government’s position is not controlling and speaks
at most to the convenience of ICHEIC as a forum.” Id. at 358 (citation and footnote omitted).*

2. District Court Dismissal In Light Of Garamendi.

Following the Supreme Court’s decision in Garamendi, Generali moved for dismissal on the
ground of federal preemption. The district court granted the motion, holding that “laws supporting
litigation of plaintiffs’ bepefits claims are preempted by a federal Executive Branch policy favoring
voluntary resolution of Holocaust-era insurance claims through ICHEIC,” and that plaintiffs’ claims
are “not actionable because * * * they do not allege any co gnizable injury other than that caused by
Generali’s non-payment of benefits, redress for which is committed to ICHEIC.” 340 F. Supp.2d
494, 497 (S.D.N.Y. 2004). :

4 The district court also rejected Generali’s argument that the claims should be dismissed in
deference to litigation in the courts of the European countries in which the insurance policies were
issued, either under forum non conveniens or pursuant to forum selection clauses in those policies.
The court reasoned that forcing the plaintiffs to litigate in foreign courts could be a “death knell” to
their claims, and also that the U.S. forum had a strong interest in the claims by virtvue of the local
residency of many plaintiffs and New York’s law barring dismissal of Nazi-era insurance claims on
“the ground of forum non conveniens. 228 F. Supp.2d at 365-367. The court also held that it would
be mmreasonable to enforce forum selection clauses because the parties “could not knowingly have
. consented fo jurisdiction in the courts of Poland, Italy, the Czech Republic, Austria, Slovakia, and
. Hungary as constinuted in the year 2002.” Id at 373. S
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The district court held that federal foreign policy preempts not only staté statutes “designed
" to foster litigation of Holocaust-era insurance claims,” but also “claims arising under generally
applicable state statutes and common law * * *.” Jd. As the court explained, permitting either type
of claim to go forward “necessarily conflicts with the executive policy favoring voluntary resolution
of such claims through ICHEIC A

The district court also held that the federal policy to resolve Holocaust-era insurance claims
exclusively through ICHEIC encompasses claims against Generali. 340 F, Supp.2d at 503. The
court noted that Generali was a petitioner in Garamendi as well as the most prominent of the
defendants, and yet the Garamendi Court had not excluded the company from its holding on
preemption. Id at 503. The district court also relied on statements by Executive Branch
officials — some of which were referenced in Garamendi — that promoted ICHEIC as the exclusive
remedy for Holocaust-era insurance claims. /d. at 504-505. The district court recognized that there
was no Foundation Agreement between the United States and Italy, the country of Generali’s

nationality, but held that federal foreign policy was ot required to be embodied in an executive
_ agreement in order to have preemptive force. Id. at 505.

Finally, the district court held that the fact the United States had not filed a statement of
interest in this case did not preclude dismissal on grounds of foreign policy preemption. 340 F.
- Supp.2d at 506, The court declined “to infer from the mere fact of executive inaction that the policy
favoring ICHEIC resolution does not encompass claims against Generali.” I/d at 506." The district
court also noted that the Governmient’s failure to file appeared to “stem from an unwillingness to act
on behalf of a private company absent a govemment-to-government agreement encompassing claims
against the company in question,” rather than from the underlying federal forelgn pollcy towards the
claims at issue. Id at 506-507.

3. Second Cir-cuit Proceedings.

The remaining plaintiffs’ argue on appeal that there is no federal preemption becﬁuse the

statements of U.S. officials are not themselves preemptive and there is no executive agreement -

between ltaly and the United States. The plaintiffs also argue that, because the United States has not
filed a statement of interest, there must be no federal foreign policy supporting dismissal. They
argue that there is, conversely, a greater state interest than in Garamendi, because some of their
claims arise under common law, an area of traditional state interest. They argue that some of their
claims, because they involve recent conduct by Generali, do not implicate federal foreign policy.
. Finally, the plaintiffs assert that ICHEIC is an inadequate forum, and that as a result the policy of

5 Appeals were initially brought on behalf of all plaintiffs in the consolidated actions, including the
named plaintiffs in the class actions. Prior to oral argument, Generali entered into a settlement
agreement that resolved the class actions. See Rubin v. Assicurazioni Generali S.p.A., 2008 WL
2329321 (2d Cir. June 6, 2008) (affirming distriet court’s approval of settlement agreement). The

three sets of plaintiffs who remain in this litigation include opt-outs from the seitlement class and

individual plaintiffs whose claims were not seftled.
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the United States to provide for compensation through an alternate forum is inapplicable and due
" process prohibits dismissal of their claims on the ground of federal preemption.

At oral argument, the court of appeals asked repeatedly about the foreign policy of the State
Department towards claims brought against Generali, and queried why the State Department had not
expressed its views in this litigation. See, e.g., Transcript 34 {Calabresi, J.} (“[Wihy isn’t it
appropriate for a court simply to say, to the extent that there is a question as to whether there is a-
foreign policy conflict, * * * the president must tell us again that there is a conflict in the new
case.”); id. at 49 (Pooler, J.) (suggesting that, even absent an obligation to file, the State Department
could make its position “clear so that we don’t have 1o deal with ambiguities™); id. at 61-62 (Leval,
J.) (suggesting that statement by Executive Branch would be relevant and that counsel for Generali
could request State Department “to furnish a letfer to the Court saying that this is the policy of the
_ United States”). . Although Generali argued that the United States’ foreign policy was the same
- policy at issue in Garamendi, the plaintiffs relied on a letter sent to them in 2001 by Ambassador
. Bindenagel, stating that the United States has no obligation to file a statement of interest in a case
brought against Generali, to argue that no federal foreign policy is implicated by this litigation.

On August 1, 2008, the Second Circuit sent a letter to the Secretary of State soliciting “the
advice of the Executive Branch on the guestion whether court adjudication of these Holocaust cra
claims against Generali would conflict with the foreign policy of the United States.” Letterat 1. The
conrt recognized that the United States® amicus brief in Garamendi had stated that ICHEIC “should
be recognized as the exclusive remedy for all insurance claims that date to the Nazi era.” Id. at 2.
“The Court is unaware, however, whether this continues to be Government policy, whether
Government policy on this question is influenced by the fact that ICHEIC is no longer accepting
claims, and whether that policy today encompasses insurers from countries (like Italy) not covered

by executive agreements, as against companies from countries (like Germany and Austria) thatare.”
Jd The Court requested that the State Department notify it by August 31, 2008, whether the
government would file a brief as amicus curiae; we have asked the Court fo extend the date for
notification to October 1, 2008. :

DISCUSSION

We recommend participating as amicus curiae in response to the invitation of the court of
appeals. Although we are still awaiting guidance from the State Department as to the precise scope
of the government’s foreign policy, the State Department has informed us that it continues fo be the

“policy of the United States that ICHEIC should be the exclusive remedy for all Holocaust-era
. insurance claims. Furthermore, itis government’s position that a company’s voluntary participation
in ICHEIC should give it a safe haven from Holocaust-era claims, even if that company’s
government did not enter into a Foundation Agreement with the United States. -It is thus clearly
appropriate to respond to the Second Circuit's questions and to set out current U.S. foreign policy.

We recommend agaius"t taking a p‘osiﬁon in an amicus filing on the guestion whether the
government's foreign policy requires dismissal of plaintiffs® claims. The Second Circuit has not
explicitly asked the government o address this question, and the State Department has indicated that
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it does not wish 1o express a view on the question. Furthermore, there are significant weaknesses
in any argument for dismissal. While the Jogic of Garamendi arguably militates in favor of dismissal
of plaintiffs’ claims on federal precmiption grounds — the argument made by the defendants in this
case — the position of the United States urged in that case does not extend inexorably to the
preemption of all common law state claims against foreign corporations arising from the Holocaust
era. Tndeed, urging some form of blanket preemption would arguably be in tension with the
government’s stated view in the Foundation Agreements that its foreign policy interests do not
constitute an independent basis for dismissal of such claims. Similarly, although it would be
possible to argue for dismissal under Whiteman v. Dorotheum GmbH & Co KG, 431 F.3d 57 (2d Cir.
2005), a Foundation Agreement case in which Holocaust-era claims were dismissed under the
political question doctrine and case-specific deference, such an argiment would mark a substantial
expansion of justiciability doctrines and might be difficult to defend on further review.

I, however, you disagree with the recommendation rot o address the impact of the
government’s foreign policy interests to the claims in this case, we recommend that you give serious
consideration to urging the court to sidestep federal preemption and the political question doctrine

and to consider instead whether international comity is a basis for dismissal. This discretionary
" doctrine would permit consideration of foreign policy interests in conjunction with other factors, and
would appear to provide a more established doctrinal basis on which to dismiss the action. -

: A. The United States Government has repeatedly expressed the view, both in court
_ filings and in public statements by government officials, that ICHEIC should be the exclusive
remedy for Holocaust-era insurance claims. In the government’s view, that is true ¢ven for claims
against a company that is not a national of a country that has entered into a Foundation Agreemert,
so'long as that company has voluntarily participated in the JCHEIC process. The Garamendi Court
cited and relied on a number of those statements in analyzing the scope of the federal foreign policy
there at issue, and the State Department has informed us that its policy remains the same. That
history is discussed in the Supreme Court’s decision and in the government’s brief as amicus curiae.

Although the plaintiffs argue in their briefs that ICHEIC was flawed in practice, and that the
statements about U.S. foreign policy in the Garamendi litigation should not be taken at face value,
the State Department has continued to endorse the ICHEIC process in more recent years. In 2008,
following the formal closure of the ICHEIC claims process, former Deputy Secretary of the Treasury

. Stuart Eizenstat testified before Congress {in coordination with, although not on behalf of, the State

Department) that [ICHEIC was able “to achieve its mandate of providing some measure of justice for
Holocaust survivors and their heirs as quickly as possible,” and “ultimately was successful.”
Testimony of Stuart Eizenstat Before the House Financial Services Committee, Feb. 7, 2008.
Fizenstat also stated that litigation should not be permitted to proceed against companies that
“participated fully inthe ICHEIC process without the benefit of an Executive Agreement” because,
althoush “there was no technical Jegal peace extended by the U.S. Government,” those companies
“nonetheless participated in good faith in a process that the United States Government had decided
was the ‘exclusive remedy’ for resolving all Holocaust-era msurance claims.” Eizenstat stated that
“[tThere-is no justification for now subjecting them to some other remedy. This is a conclusion




" shared by the United States Supreme Court, in its Garamendi decision * * * [and by the] /n re
Assicurazioni Generali decision dealing precisely with this issue.”

Furthermore, there are compelling reasons to set forth the U.S. foreign policy in this case.

' The State Department has informed us that the United States is in discussions with several Enropean

governments in an effort to convene a second Holocaust assets conference as a follow-up to the 1998

Washington Conference. The 1993 Conference provided-a strong impetus to the governmenis-of
Germany, Austria, and France to enter into executive agreements, and the United States is hoping .
for similar compensation programs to be established by governments from Central and Eastern

Europe. The State Department is concerned that the specter of ongoing litigation against companies

that participated in ICHEIC may discourage these governments from establishing and participating

in a new Holocaust compensation program. In addition, litigation in 2 U.S. court may affect current

~ efforts by our government to persuade Germany to expand the scope of existing compensation

- programs. Accordingly, there appears to be a significant government interest in articulating the

current federal foreign policy in response to the explicit solicitation of that policy by the court of '
appeals. : -

The fact that ICHEIC is no longer accepting claims does not modify the U.S. foreign policy
at least with respect fo claims that were or could have been submitted to ICHEIC. (As noted above,
the time period for submitting claims to ICHEIC has expired.) Although participating companies
have voluntarily agreed to continue to accept and process claims under the same procedures and
guidelines employed by ICHEIC, we are not aware of any State Department policy formally
supporting that effort as an exclusive remedy. We are currently discussing with the State
Departiment whether its support of ICHEIC extends to support of the new round of claims processing
" by participating companies, and will reflect any resolution of those discussions in the amicus filing.
At a moinimum, however, we can articulate in an amicus filing the foreign policy that ICHEIC should
‘be the exclusive remedy for claims that were or could have been submitted as part of that claims

resolution process.® : : :

§ A pending federal bill, H.R. 1746, would, if enacted, modify federal policy at least pro spectively.
That bill would require insurers to disclose information relating to Holocaust-era policies a_nd.WBuld
establish a federal cause of action for claims arising out of a covered policy. The bill contains
congressional “findings” that ICHEIC has not complied with certain reporting requirements relating
to implementation of the German Foundation Agreement; that U.S. courts have jurisdiction over
actions by Holocaust victims and their families to recover insurance proceeds, including actions
against Generali; that ICHEIC did not take adequate steps to compensate policyholders under
Holocaust-era policies; and that Holocaust victims and their heirs should be permitted fo bring
ipsurance claims in U.S. courts. H.R. 1746, § 2(14), (17-20), (26). Among other things, that bill
would create a federal cause of action fo recover benefits from an insurance company under a
Holocaust-era insurance policy, would provide for retroactive application “to the fullest extent
permitted” by the Constitution -— “including claims previously dismissed on the grounds- of
executive preemption” —- and would provide a new limitations period of 10 years to bring suit. Id
' ' ' : : (continued...)
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B. We recommend against taking a position on the impact of foreign policy on the claims
in the case. The State Department has requested that we not weigh in on the legal impact of the
relevant 1.S. policy, and the letter from the court of appeals does not specifically request our views
on this question. Furthermore, the most obvious arguments in suppoit of dismissal (including the
argument accepted by the district court) are problematic — although it is certainly possible that the
~ court of appeals will nevertheless freat the government’s stafement of foreign policy as sufficient to

_ warrant dismissal. An elaboration of the government’s legal position is probably significant only
if you wish fo head off a ruling by the court of appeals that the foreign policy interest of the United
States renders non-justiciable the claims in this case.

As noted, the State Department has informed us that they do not wish to express a view in
any amicus filing on the effect of U.S. foreign policy on the claims in this litigation. The State
Department has concerns about the potential strength of any arguments that could be made for
dismissal, and is also concerned that taking a position on this issne could complicate efforts to defeat
the pending bill, H.R. 1746, or similar future bills. We are currently discussing with the State
Department whether it would be better simply to omit mention of the legal effect of the U.S. foreign
policy, or instead to note affirmatively that the government does not take a position on the issue, and
we anticipate that this issue will need to be resolved in the course of drafting any amicus submission.
In any event, however, the State Department has expressed ifs clear, and strong, preference against
" making any legal arguments in favor of dismissal. :

Furthermore, submission of a filing that sets out U.S. foreign policy but does not address the -
- legal consequences of that policy would be fully consistent with the terms of the court’s invitation
letter. That leiter invites the government to address “whether court adjudication of thee Holocaust
era claims against Generali would conflict with the foreign policy of the United States,” and to
elaborate on certain aspects of the nature and scope of U.S. foreign policy. Although nothing in the
letter would prevent the government froxm taking a position on the ultimate legal questions in the
case, the letter does not on its face solicit such a position.

" Finally, we have concerns that the most cbvious arguments in support of dismissal are
_potentially weak on the merits, and would mark a substantial extension of existing precedent.

In its letter to the State Department, the Second Circuit described at length the holding in
 Garamendi, and framed the issue on appeal as whether the district court erred in holding that the

plaintiffs’ claims were preempted by federal foreign policy under Garamendi. The parties have also
“briefed the case as one. of federal foreign policy preemption under Garamendi. Although the

5(...continued) _ _ o :
§ 10(2)(1), (d), (€). Should this bill (which the State Department opposes) be enacied, it could have
a substantial impact on our articulated foreign policy relating to ICHEIC as the exclusive remedy for
Holocaust-era insurance claims. Ata minimum, we would likely need to acknowledge that the prior
foreign policy, which was in effect during the period of ICHEIC’s active operation, would. be
modified prospectively. _
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_ defendants-appellees recognize that, unlike in Garamendi, there is na executive agreement that bears
on the claims against Italian company Generali, they argue that this distinction is not dispositive,
relying on the fact that in Garamendi the agreements were not themselves held to be preemptive but
were instead treated as evidence of the preemptive foreign policy. Furthermore, the foreign policy
at issue in Garamendi also involved the U.8. Government’s policy towards Generali (which was a
petitioner in the case), and the Court drew no distinction between the federal foreign policy relating
to German companies, on the one hand, and federal foreign policy relating to Italian companies, on
the other. '

But any argument that the federal preemption holding in Garamendi also bars the claims at
issue here is problematic. Even those statements of federal foreign policy in the German Foundation
Agreement are deliberately ambiguous. On the hand, they include a commitment by the President
to inform U.S. courts that “it would be in the foreign policy interests of the United States for the
Foundation to be the exclusive forum and remedy for the resolution of all asserted claims against
German companies arising from their involvement in the National Socialist era and World War IL”

Garamendi, 539 U.S. at 406. The United States would thits suggest to the courts that “U.S. policy
interests favor dismissal on any valid legal ground.” Id. At the same time, however, the Agreement
explicitly provides that “{tJhe United States does not suggest that its policy interests concerning the
Foundation in themselves provide an independent legal basis for dismissal.” Id. The Agreement
thus might be read to reflect the view that United States foreign policy does not, as such, preempt
state law claims arising from the Holocaust era. The government’s brief in Garamendi does not
suggest otherwise. The brief urged that California had impermissibly interjected itself into the
conduct of foreign policy by adopting a regulatory, scheme that was extraterritorial in purpose and
effect. The government’s analysis addressed the conflicts between this regime and the ICHEIC

process without suggesting a broad preemption of all Holocaust-era claims.”

Arguing for federal preemption in this case would require an extension of the holding in
Garamendito asetting in which there is no executive agreement to support the assertedly preemptive
- foreign policy, but merely public statemnents of State Department officials. Furthermore, we would
be required to argue that federal foreign policy preempis not only state laws specifically targeted at
the problem of post-war reparations for insurance claims — a context in which the Supreme Court
viewed the state’s interests as minimal, see 539 U.S. at 425-426 — but also common-law claims
seeking to enforce traditional tort duties. Although wehave argued in other federal preemption cases-

' that the-fact a claim arises nnder state common law rather than positive enactment does not preclude

7 At oral argument in Garamendi, the Supreme Court inquired as to the impact of the government’s
position on “the litigation that was ongoing in the Eastern District of New York that I think invelved
a slave Jabor question? Did the United States take a position in that litigation, which involved people
who moved here, or their survivors moved here after, that that was improper litigation?” American -
Ins. Ass’nv. Garamendi, No. 02-722, Transcript of Oral Argument, 2003 WL 21015147, *28 (U.S.

Apr. 23,2003). Government counsel responded: “No. Those —that did not involve State regulation, -

that involved private lawsuits, and there was a settflement which the United States encouraged.
" Again, this was part of the overall approach of the United States Government.” [d.
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application of conflict preerption, see, e.g, Riegel v. Medironic, Inc., No. 06-179, Brief for the
United States as Amicus Curiae 16-19, it would nevertheless mark a further step beyond Garamendi
itself. :

Although the court of appeals and the parties have framed the relevant question on appeal
as one of foreign policy preemption, another possible approach to the case would be to assert that
the claims are barred under the political question doctrine or as a matler of case-specific deference

to federal foreign policy. In Whiteman v. Dorotheum GmbH & Co. KG, 431 F.3d 57 (2d Cir. 2005),.

the court of appeals held that federal foreign policy as expressed in the Austrian Foundation
Agreement and a statement of interest filed by the United States under that Agreement barred the
adjudication of claims against Austria and Austrian entities arising out of the Nazi-era confiscation
of the property of Austrian Jews. Invoking both the political question doctrine and “case-specific
deference™ to foreign policy, see Sosa v. Alvarez-Machain, 124 8. Ct. 2739, 2766 n.21 (2004), the

court held that the claims were “nonjusticiable.” 431 F.3d at 73. The Third Circuit has similarly -

held, in fn re: Nazi Era Cases Against German Defendants Litig., 2006 WL 2162308 (3d Cir.-Aug.
2, 2006), that claims for compensation against German companies arising out of inhumane Nazi
medical experimentation in concentration camps were barred by the political question doctrine. See
also Alperin v. Vatican Bank,410F.3d 532, 559-562 (Sth Cir. 2005) (holding that political question
doctrine barred claims that Vatican Bank assisted the Nazi regime in comumitting wartime atrocities
and was unjustly enriched by profits derived from slave labor).

An argument for dismissal on these grounds would also pose potential problems, however.
Even in cases in which the United States has filed a Statement of Interest pursuant to a Foundation
Agreement, there is considerable tension between the position that foreign policy requires dismissal
of an action and the express recognition in the Foundation Agreement that the agreement does not
itself provide an independent legal basis for dismissal. In Ungaro-Benages v. Dresdner Bank AG,
379 F.3d 1227 (11th Cir, 2004), a Foundation Agreement case; the Eleventh Circuit pointed to this
disjunct in holding that the political question doctrine did not apply. Id. at 1235-1237. Evenifthe
federal foreign policy might warrant case-specific abstention by a federal cowrt in a case involving
Holocaust-era insurance claims arising under state law, furthermore, it would be difficult to argue
that a similar claim brought under a cause of action created by federal law would also be
nonjusticiable — a problem with courts® treatment of the issue as one of justiciability, whick is
highlighted by the pending federal bill. See n.7, supra. And the argument would appear particularly
. difficult to make in the circumstances present here, where the allegedly dispositive foreign policy
is expressed only in an amicus brief and public- statements by sub-cabinet-level federal officials,
sources that have not previously been-considered fo give rise to binding federal law.

Accordingly, in light of the fequest from the State Department not o address the impact
of U.S. foreign policy on the litigation and the potential problems with the most obvious
_docirinal grounds on which to support dismissal, we recommend that, consistent with the plain

language of the court’s letier, any amicus filing by the United States merely articulate the federal

foreign policy towards ICHEIC, including with regard to claims against a company that
voluntarily participated in the ICHEIC process but was not a national of a country that entered
into a Foundation Agreement.
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-However, should you determine nevertheless to address the impact of foreign-policy on
the disposition of this litigation, the doctrine of international comity (or its related cousin, forum
non conveniens) might better harmonize general U.S. policy with the explicit recognition that this
policy, at least as of the time of the Foundation Agreement, did not require dismissal of all
claims. As noted above, in its initial decision, the district court refused to dismiss the clairs
against Generali on the ground of forum non conveniens, holding in relevant part that ICHEIC
" was not an adequate alternative forum and suggesting that no private forum could ever be
adequate. We believe that these aspects of the district court’s holding were in error. (Indeed, the
- district court, itself has suggested that parts of its earlier decision might no longer be vahd
following Garamend;i. See 340 F. Supp.2d at 505-506.)

If we were to address this issue in a filing, we would explain that the United States’
policy towards ICHEIC should be given significant weight in any consideration of forum non
conveniens ot the related doctrine of international comity. Both doctrines require a court to
consider the adequacy of the alternate forum as a relevent factor. See Ungaro-Benages v.
Dresdner Bank AG, 379 F.2d 1227, 1238 (11th Cir. 2004). Here, the policy of the United Staies -
is that Holocaust-era insurance claims should be resolved exclusively by ICHEIC — a policy that
strongly suggests, therefore, that ICHEIC was an adequate forum. We think that the Eleventh
Circuit was correct in Ungaro-Benages to consider the Executive Branch’s policy supporting the
German Foundation as the exclusive remedy for Holocaust-era claims also to support application
of international comity. See 379 F.3d at 1240. Conversely, the district court was wrong to
suggest that the United States” policy towards ICHEIC was “irrelevant” to ifs analysis of the
adequacy of the forum under forum non conveniens. 228 F. Supp.2d at 358.

Addressing this issue would also provide an opportunity to disagree exphmtly with the
district court’s suggestion that a private forum cannot be adequate for purposes of forum non
conveniens (or, presumably, international comity). There are several reasons why a private entity
might be used to process claims in favor of a government body, such as a desire to preserve the
independence or impartiality of the claims process. The State Department has previously
supported the use of private entities of this type, such as the claims tribunal established by .
agreements between the United Arab Emirates and other countries to provide compensation to -
former camel jockeys. The State Department has an interest in preserving foreign states” ability

 to resolve claims through the use of a private mechanism, without rendering inapplicable in a
U.S. court the docirines of forum non conveniens or international comity.

Accordmgly, should you determine that the government’s filing should take a position on

the legal effect of the federal foréign policy, an argument in faver of international comity could

- provide an alfernate basis on which the court of appeals could affirm the judgment of the district
court. We urged the court of appeals to follow a similar approach in a recent case in which a
district court held that the State Department’s position that dismissal of the action would be in
the foreign policy interests of the United States, set forthin a Statement of Interest filed in the
case, rendered the case nonjusticiable undeér the political question doctrine. While suggesting

" that forelgn poliey interests may properly support dismissal in some circumstances under the

_ political question doctrine or the doctrine of case-specific deference, we suggested that the court

¥
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of appeals did not need to decide the question because the case was properly dismissed under the
doctrine of international comity. See Maugica v. Occidental Petroleum Corp., No. 05-56175 el al.,
Brief of the United States as Amicus Curiae 10-12 (9th Cir. filed Mar. 17, 2006). A copy of that

brief is attached.
CONCLUSION

For the foregoing reasons, I recommend that we file a brief as amicus curiae in support of

defendants-appellees on question 1.

GREGORY G. KATSAS
Assistant Attorney Generat
Civil Divisior

By:

onathan F. Cohn
Depdty Assistant Attorney General
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Privileged and Confidential

Memorandum
Subject Date
'In _xe Assicurazioni Generalid, September 25, 2008

No. 05-5602 {24 Cir.)

o - >

The Solicitor General Douglas Hallward-Driemeier

TIME

In a letter dated August 1, 2008, the Second Circuit invited
the United States to file a submission amicus curiae infoxming the
court whether the foreign policy interests of the United States
would be updermined by adjudication of the plaintiffs’ claims
against defendant Generali relating to Holocaust-era insurance
policies. The court of appeals asked the govermment to inform the
court by August 31 whether the government intends to file a brief
and to file any such brief sixty days thereaftex, by October 30.
The Civil Division requested an additional 30 days, until September
.3 to inform the court ,whether the Unitred Stateg would make an

A-;r%;i‘.cus filing. (Je cece 1ed eatls méMWM ie-.(a—ar A8

RECOMMENDATIONS

The Department of State, United States Attormey’s Office, and
Civil Division recommend amicus participation on issue 1. I
recomme_nd AMTCUS PARTICIPATION ON ISSUE 1.
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QUESTIONS PRESENTED

{1} Whether it is the foreign policy of the United States
that Nazi-era claims for unpaid insurance policies brought against.
an Italian company that voluntarily participated in the
International Commigsion on Holocaust Era Insurance Claims (ICHEIC)
should bé resolved exclusively by voluntary means such as ICHEIC
rather than through litigation in the courts of the United States.

(2) Whether, assuming the United States foreigm policy is as
stated in question (1), that foreign policy preempts plaintiffs’
state law claims relating to unpaid Holocaust-era insurance
policies or whether that policy supports dismissal on other
grounds, such as international comity.

STATEMENT

1. TIn the late 1990s, after numercus suits were filed in the
united States asserting claims arising out of the Holocaust era,
the TUnited States facilitated discussions between the
representatives of the plaintiffs and defendants, the governments
of Germany, numerous Eastern Eurcopean. countries, and Israel, and
other groups representing Holocaust survivors and the heirs of
Holocaust victims regarding non-litigation resolution of claims
from the. Holocaust era. These discussions culminated in the

igeuance of a Joint Statement by the participants in the
discussions and the July 2000 signing of an Executive Agreement
between the United States and Germany establishing a foundation
funded with 10 billion DM, contributed jointly by -the German
Government and German companies, to be wused to compensate
individuals who suffered at the hands of German cowpanies during
the Nazi era. A&Agreement Concerning the Foundation ‘Remembrance,
Responsibility and the Future,’ {Foundation Agreement), 39 Int’l
Legal Materials 1298, 1303 (2000). A similar Executive Agreement
was signed by the United States and Austria, see Agreement between
_the Austrian Federal Government and the Govermment of the United
gtates of America Concerning the Austrian Fund “Reconciliation,
Peace and Cooperation" (Reconciliation Fund Agreement)}, 40 Int’1
Legal Matexrials 523 (2001}, and another agreement addressing
Holocaust-era claims was signed between the United States and
France, and a Joint Statement was issued by the United States and
Switzerland. See American Ins. Ass‘n V. Garamendi, 539 U.S. 396,
406-408 & nn. 2-3 (2003). .
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As part of the Poundation Agreement, the United States agreed
to inform its courts that “it would be in [its] foreign policy
interests * * * for the Foundation to be the exclusive remedy and
forum for resolving [Holocaust-era] claims asserted against German
companies.” The United States also agreed to "use itg best
efforts” to promote the objectives of the agreement, including the
achievement of an "all-embracing and enduring legal peace" with
respect to such claims. The Reconciliation Fund Agreement and
accompanying Joint Statement similarly éstablishes that the United
States believes Austria’s General Settlement Fund {GSF) should be
the exclusive remedy for all Holocaust-era claims against Austrian
companies and that the United States’ foreign policy supports an
"all- embrac1ng and enduring legal peace" for Austria and Austrian
companies in favor of the remedy provided by the GSF., The United
states did not wmaintain in the Foundation Agreement oY
Reconciliation Fund Agreement that its foreign policy interests
would *in themselves provide an independent legal basis for
dismissal,” but the United States <#d undertook to file statements
of interest informing United States courts “that U.S. policy
interests favor dismissal on any valid legal ground.” Garamendi,
539 U.S. at 406 {quoting Foundation Agreement)

With respect to insurance clalms, the Foundation Agreement
specified that such claims dgainst German insurance companies were
to be handled according to the procedures established by the
International Commission on Holocaust Era Imsurance Claims
(ICHEIC), with a total of DM650 million allocated to paying
approved claims as well as a “humanitarian fund” to be administered
by ICHEIC. The Austrian GSF also covered insurance claims. See
Garamendi, 539 U.8. at 408 n. 3. Although the German and Austrian
agreements expressed the United States’ foreign policy that the
"ICHEIC process should be the exclusive remedy for Holocaust-era
insurance claims against German and Austrian cowmpanies, those
agreements did not create ICHEIC. Rather, ICHEIC was “a voluntary
organization formed in 1998 by gseveral European insurance
companies, the State of Israel, Jewish  and Holocaust survivor
associations, and the National Assoclation of Insurance
Commissioners, the organization of American state insurance
commissioners,” and was c¢haired by former Secretary of  State
Lawrence Bagleburger. Id. at 406-407. ICHEIC was sebt up “to
provide information about unpaid insurance policies issued to
Holocaust victims and settlement of claims brought under them,” and
the organization established ‘“procedures for handling demands
against participating insurers,” including a system for researching
and publishing unpaid policies, investigating the current status of
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policies for which claims were made, a valuation process for paying
claims, and “relaxed standards of proof.” Id. at 407,

Generali, an Italian insurance company that is the defendant
in -this litigation, was one of the founding participants in the
ICHEIC process. Generali committed $100 million to pay Holocaust-
era claims through ICHEIC, and, through ICHEIC, Generali published
information relating to 43,000 unpaid policies of Holocaust
victims. Generali’s participation in ICHEIC was voluntary, and no
executive agreement was entered into between the United States and
Italy. Nonetheless, Deputy Secretary of the Treasury Stuart.
Eizenstat and other high-ranking govermment officials have
repeatedly stated that the United States’ policy that ICHEIC
vshould be considered the exclusive remedy for resolving insurance
claims from the World War IT era.” In re Assicurazioni Generali,
340 F. Supp. 2d 454, 504 (S.D.N.Y. 2004} (Gemerali II) {quoting
Eizenstat statement to House Committee on Banking and Financial
Services); ibid. (Eizenstat testimony to Sénate Committee  on
Foreign Relations that a company’s participation in ICHEIC should
give it *“‘safe haven’ from sanctions subpoenas, and hearing
relative to the Holocaust period”); ibid. (Letter of Deputy
Secretary of State Richard Armitage that the U.S. “continues to
support the ICHEIC and believes it should be viewed as the
exclusive remedy for unresolved insurance claims from the National
Socialist era and World War II”).

2. This appeal involves the individual claims of some 27
individuals who brought suit against Generali in United States
courts (some of which were filed in state court and removed on the
basis of diversity jurisdiction), which were consolidated before
then-Judge Mukasey in the Southern District of New York. The
consolidated litigation initially also included several class
"actions that have subsequently been settled. The complaints allege
a variety of causes of action, including under state laws that
create causes of action and extend statutes of limitation for
claims on Holocaust insurance policies in particular, state unfair
‘business practices statutes, international law, and common law
principles of contract, unjust enrichment, and the duty of good
‘faith and fair dealing. See Generali II, 340 F. Supp. 2d at 508
(Appendix) .

In- 2002, Judge Mukasey considered and denied Generali’s motion
to dismiss on forum non conveniens grounds. In Re Assicurazioni .
Generali, 228 F. Supp.2d 348 (S.D.N.Y. 2002) (Generali T). He held
" that ICHEIC was not an adequate altermative forum because it was a
“private, nongovernmental form that [the defendants] both created
and control,” id. at 355, 356, and. because “there are questions
about ICHEIC's continued viability as a forum,” id. at 357.

4
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In 2003, the Supreme Court issued its opinion in Garawendi.
In that decision, the Court held that Califormia‘s Holocaust
Victimg Insurance Relief Act was preempted because it conflicted
with the foreign policy of the Federal Government as demonstrated
in the Executive Agreements. 539 U.S. 420-425. The Court reasoned
that its recounting of “negotiations toward the three settlement
- agreements is enough to illustrate that the consistent Presidential
foreign policy has been to encourage European governments and
companles to volunteer settlement funds in preference to litigation
or coercive sanctions.” Id. at 420. The Court relied on the
Executive Agreements as “exemplars” of the govermment’s position,
but cited as well the more general statements of Deputy Secretary
Eizenstat quoted above that “[tlhe U.S. Government has supported
[the ICHEIC] since it began, and we believe it should be considered
the exclusive remedy for resolving insurance claims £rom the World
War II era.” Id. at 422. The majority specifically took issue
with the dissent, which criticized the wajority for relying on
“Executive Branch expressions of the Government’s policy” other
"than Formal Executive Agreements or statements by the President.
. Id. at 423 m.13. ‘

Following the Garamendi decision, the Judge Mukasey ruled on
Generali‘s motion to dismiss on preemption groumds. The district
court ruled that “the laws supporting litigation of plaintiffs’
- benefits c¢laims are preempted by a federal Executive Branch policy
favoring voluntary resolution of Holocaust-era insurance claims
through ICHEICY and because “[pllaintiffs’ ancillary claims, in
turn, are not actionable because it appears that they do not allege
any cognizable injury other than that caused by Generali’s non-
payment of benefits, redress for which is committed to ICHEIC.”
Generali II, 340 F. Supp.2d. at 497. The court held that the
Executive’s stated policy not only preempted state laws specific to
Holocaust claims, but also to “the benefits claims arising under
generally applicable state statutes and common law as well as
customary international Jaw. Litigation of Holocaust- era insurance
claims, no matter the particular source of law under which the
claims arise, necessarily conflicts with the executive policy
favoring voluntary resolution of such claims through ICHEIC.” Id.
at 501. The court also held that the Executive’s policy and
Garamendi decision extended to Generali, despite the fact that
there was no Executive Agreement with Ttaly. The court noted that
Generali was one of the petitioners in Garamendi, that the Supreme
Court had frequently referred to “European insurers,” rather than
German and Austrian insurers, and that senior Executive Branch
officials, including Deputy Secretary Eizenstat and State
Department officials had stated the United States’ policy in terms
of support for ICHEIC as the exclusive remedy £for unresolved

5
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insurance claims, not just for companies covered by the Foundation
Agreement or Reconciliation Fund Agreement. Id. at 503-504. The
court noted that the United States had not filed a statement of
interest in the case, but attributed that fact to “an unwillingness
to act on behalf of a private company absent a govermment-to-
government agreement encompassing claims against the company'in
guestion.” Id. at 506-507. The court observed that Executive
. Branch officials had said that “the U.S. government could not be
expected to intervene in the U.8. courts on bhehalf of Generali,
since there was not govermmental commection.” Id. at 507.

3. While the case was pending on appeal, ICHEIC discontinued
its operations, because its claims date had long passed and the
filed claims were resolved. Wwhile the appeal was pending, Generali
réached a settlement agreement with counsel in the class actions
under which Generali agreed to reopen the period for filing claims,
which would be resolved under the same terms as ICHEIC processed
claims, but with ultimate supervision by the -district court, and
that Generali would pay an additional $35 million to compensate the
- new claimants. The district court, after a remand from the court
of appeals, approved the settlement, and the court of appeals
affirmed. As a consequence of the class settlement, only twenty-
seven individual claimants’ cases remain pending (in addition to an
approximate 200 individuals who opted-out of the c¢lass action
settlement and who may now seek to file individual claims,
especially if the court of appeals reverses the district court’'s
order) . : -

At oral argument, the members of the panel agsked counsel for
Generali what the United States’ foreign policy actually was, and
whether the United States shouldn’t be asked to furmish its views.
‘gee Civil Mem. 8. On August 1, 2008, the Clerk of Court sent a
letter to the Secretary of State asking for the Executive Branch’'s
advice on “whether court adjudication of these Holocaust era claims
against Generali would conflict with the foreign policy of the
United States.” 8/1/2008 Letter of Catherine O'Hagan Wolfe 1; see
‘id. at 2 (“whether adjudication of these suits by a court of the
United States would conflict with the foreign policy of the United
‘atates”). The court acknowledged the United States’ statement in
its CGaramendi amicus brief that ICHEIC “should be recognized as the
exclugive remedy for all insurance claimg that date to the Nazi
era,” but questioned wwhether this continues to be Government
policy, whether Government policy on this gquestion is influenced by
the fact that ICHEIC is no longer accepting claims, and whether
that policy today encompasses insurers from countries (like Italy)
not covered by executive agreements, as against companies from
countries (like Germany and Austria) that are.” Ibid..
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DISCUSSION

I agree with the unanimous recommendations that the United
Stateg should file a response to the inquiry from the court of
appeals informing it of the foreign policy of the United States as
it relates to the questions the court raised in its letter.. I also
agree that the United States’ response should not take a 9051t10n
‘'on the further question of the legal consequences of the United
States’ foreign policy.

_ 1. As the Civil Division memorandum thoroughly discusses, the
United States has repeatedly stated that it is the policy of the
‘Executive Branch that ICHEIC should be the exclusive remedy. for
Holocaugt-era insurance claims, including for companies that
participated in ICHEIC voluntarily, without the compulsion of an
_ Executive Agreement entered into by its national government. The
Supreme Court relied on those statements in Garamendi, -in which
Generali was one of the petitioners, and the State Department
informs us that the government’s policy remains the same.

As explalned in the Statements of Interest that the United
States filed in cases against German and Austrian companies, the
"government’s policy favoring resolution of Holocaust-era clains
‘through negotiation and cooperation was based on wany factors,
including our foreign relations with the governments of Western
Europe, where most of the defendant companies were located, and
with the governments of Israel and Central and Hastern Europe,
where most of the potential claimants Jlived. The policy also
reflected the reality that litigation would be long and ceostly,
with very uncertain. prospects for claimants in 1light of the
numerous defenses that the defendants might raise, and the
" comviction that only a negotiated resolution, with relaxed
standards of proof and waiver of defenses was likely to result in

some measure of justice on behalf of aging Holocaust victims. (A
copy of the Statement of Interest filed: in Whiteman v. Federal
 Republic  of Austria, WNo. 00-8006 (8.D.N.Y.), is attached. )

‘Although the United States did not take the step of espousing and
settling individuals’ claims (that was not the nature of the role
the United States played in the negotiations, and, in any event,

many of the claimants the United States sought to benefit were not
United States nationals), the Executive Branch did recognize that,

in order to achieve its policy goals, the govermment had to embrace
as part of its policy a preference for dismissal of even those
claims brought by plaintiffs who did not wish to take advantage of
the negotiated processes, but wanted instead to litigate their
c¢laims in the courts of the United States. Thus, in the Executive
Agreements with Germany and Austria, the United States agreed to
. file statements of interest that would inform the courts *that U.8.
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policy interests favor dismissal on any valid legal ground.”
Garamendi, 539 U.S. at 406. Although the United States made no
undertaking to make similar filings on behalf of companies who were
not covered by an Executive Agreement, the government’s policy with
respect to companies that participated in ICHEIC was the same,
whether they did so voluntarily or under compulsion of their
governments. As we stated in our amicus brief in Garamendi, the
United States’ policy was that ICHEIC “should be recognized as the
exclusive remedy for all insurance claims that date to the Nazi
era.” U.8. Br. at 2. Id. at 13 (“with respect Co unresolved
claims against foreign enterprises arising out of the Holocaust,
the United States has determined that those claimg should be
pursued through voluntary, non-adversarial -processes rather than
through ceercive regulations and litigation”). That policy did not
distinguish - Generali, which was a voluntary founding member of
ICHEIC and petitioner in Garamendi, from the German companies
covered by the Executive Agreement. Rather, the United States’
. brief explained that the Executive Agreement “reflected” the
“United States’ approach to. resolving Holocaust victims’ claims,
Jincluding insurance claims.” Id. at 3.

As the Civil Division explains (Mem. 9-10), the policy stated
in our Garamendi brief remains the.policy of the United States and
is mnot altered by the fact that ICHEIC is no longer accepting
claims. ' :

The court of appeals has made a reasonable request, that the
United States confirm its policy in light of developments that
might have altered that policy (though they have not). Although
the govermment was not obligated to file a statement of interest in
this case, there is little reason why the government should refuse
to clarify its foreign policy for the court when the court believes
that foreign policy is relevant to the legal issues presented in
the case and understandably wishes to ensure that it acts on a
correct understanding of that policy. Moreover, -the State
Department has requested that we inform the court of its views, and
has explained (as summarized in the Civil Divisgion memorandum at
10) that a failure to respond would be construed as a retreat from .
the government’s commitment to cooperative negotiated resolution of
Holocaust-era claims, which would undermine present efforts by the
atate Department to expand the scope of the existing compensation
program in Germany and create new programs along gimilar lines in
Central and Eastern Europe. Thus, I concur with the recommendation
of the Civil Division and Department of State that we respond to
- the court of appeals’ inquiry and inform the court that the policy
stated in our amicus brief in Garamendi remains the policy of the
United States, that it applies to companies that voluntarily
participated in the ICHEIC process although they were not covered
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by an Executive Agreement, and is not affected by the fact that
ICHEIC is no longer accepting claims. {We can state that our
policy does not oppose reopening an ICHEIC-type process to
additional claims, as Generali has voluntarily agreed to do as part
- of the class action settlement agreement.)

I note that you have received two letters .from Members of
Congress that urge you not to make a filing in this case suggesting
that the foreign policy of the United States would be interfered
with by litigation of <claims against a company that is not covered
by an Executive Agreement. See 39/23/08 Letter of Representative
John Conyers, Jr.; 9/24/08 Letter of Representatives Ileana Ros-
‘Lehtinen, Robert Wexler, Steve Chabot, and Ron Klein. Although it
is clear that the Members disagree with the foreign policy that the
Executive Branch has adopted with respect to claims against
companies that voluntarily participated in ICHEIC, I do not believe
that is an appropriate basis to refrain from responding to the
court of appeals’ inquiring and providing it with correct and
current information about the foreign policy views of the Executive
Branch.! To the extent that the Members’ letters can be construed
as urging you not to go farther, and not to take a position on the
legal merits of the defendants’ preemption argument, that question -
is addressed below.

2. I agree with the Civil Division that the United States’
submission should not - take a position on what the legal
consequences of the government’s foreign policy ‘are for the
viability of plaintiffs’ claims. Most significantly, the court of
appeals does not appear to have requested a brief addressing legal
arguments, but rather a statement of the govermment’s £foreign
policy views. While it would not be unreasonable to view the
letter, which sets forth the district court’s preemption rationale,
as an implicit invitation to comment on whether the United States
agrees that that is the legal consequence of the government’s
policy views, the particular question that the court has asked of
the government is to explain what its present forelgn policy is.

1 The Letter of Members Ros-Lehtinen, Wexler, Chabkot, and
Klein refer to a bill pending in the House of Representatives that
would provide Holocaust victims a cause of action in United States
courts with respect to Holocaust-era insurance policies. See Civiil
Mem. 10 n.6 {discussing bill). Although that bill, if passed by
. Congress and signed by the President, would establish a new policy
with respect to Holocaust-era claims, the State Department opposes
the bill precisely because -it is inconsistent with the foreign
policy articulated by the Executive Branch.

’
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) Moreover, it would seem -somewhat incongruous for the
government to take a position om the legal merits at this late
date. The government has filed numerous statements of interest in
the past eight years pursuant to the Executive RAgreements with

_Germany and ‘Austria, but it has almost never taken a position on
the merits of the legal defenses raised by defendants in support of
the dismissal of individual Holocaust victims’ claims.? Instead,
the governments’ statements of interest have stuck to the language
of the Executive Agreements, encouraging the courts to dismiss on
any valid legal basis. That decision was based on numerous
considerations, including a sense that the government’s role in the
negotiations had been that of an intermediary and that it was
inappropriate to take sides between the plaintiffs and defendants
on their legal disputes. Moreover, the govermment did not always
agree with some of the defendants‘ legal arguments, but worried
that it would be seén as subverting the Executive Agreements if we
took a position adverse to dismissal on one or another ground. Inm
the end, that approach has perhaps led the courts .to give the
Executive’s foreign policy broader legal force than the government
might itself have urged. The district court‘s decision in this
cage is a good example. Although the government would probably not
have argued at the time the motion to dismiss was briefed that the
individual plaintiffs’ common law claims were . preempted by the
government’s foreign policy, that argument by defendants ultimately
found support in the Supreme Court’s Garamendi decision, which was

decided after the motion was briefed. Indeed, in Garamendi itself,
the United States did not urge the theory of preemption that the

2 The sole exception of which I am aware is Deutch v. Turner,
317 F.3d 1005, amended on rehearing, 324 F.3d 692 (9th Cir. 2003).
In that case, the United States did take a position that
California‘s World War II forced labor statute, which created a
" statutory cause of action and established a unique statue of
limitations for common law causes of action related to World War II
forced labor c¢laims ‘was unconstitutional because it was an
impermissible attempt by the State to legislate with respect to
foreign war claims that were the exclusive province of the federal
. government, which had adopted a policy that opposed litigation of-
such claims. The reasons for that filing were unique, however.
Deutch was pending along with numerous claims brought by victims of
Japanese slave labor practices in World War II. A treaty with
Japan had expressly settled such claims. of signatory states,
including Japan -  and the United States, or relegated them to
government-to-government resolution. We were concerned that Deutch
could be heard and decided £irst, and felt the need to make the
same arguments against the state statute in that case that we were
advancing in the Japanese cases.
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majority adopted, but instead argued that the California law
constituted an unconstitutional intrusion by the State into mattexrs
of foreign relations and  impexrmissible extraterritorial

legislation.

On the merits, I have some reservations about the legal theory
on which the district court dismissed the plaintiffs’ common law
claims. To begin, the district court holds that the Executive
Branch’s foreign policy can preempt state law claims even when .that
policy is not embodied in some formal action that carries the force
of federal law. As a general matter, “Executive Branch actions”
that “express federal policy but lack the force of law” deo not
preempt state law. Barclays Bank PLC v. Franchise Tax Bd., 512
U.S. 298, 329-330 (1994) (dormant Foreign Commerce Clause) . While
Caramendi may reflect an exception to that general rule, that
principle is still subject to some doubt. Moreover, Garamendi
involved preemption of State laws that imposed peculiar burdens
with respect to Holocaust ¢laims, and in the Executive Agreements,
the United States had expressly undertaken to work to eliminate
such state burdens. in contrast, the district court here held
preempted the claims of individuals to enforce their common law
contract rights. Yet, the Executive Agreements expressly stated
that the United States’ statements of interest would “not suggest
that its foreign policy interests concerning the Foundation in
. themselves provide an independent legal basis for dismissal” of

individual claims. 39 I.L.M. at 1304.

For the foregoing reasons, I recommend against taking a
position on the legal merits of the particular defenses Generali
has raised in this litigation.
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United States Department, of State

The Legal Adviser |

Washington, D.C. 20520
August 18, 2009

Mr. Robert E. Kopp
Director, Appellate Staff
U.S. Department of Justice
Civil Division

950 Pennsylvania Ave., NW

Washington, DC 20530
Dear Robert:

I am writing in reference to In re Assicurazioni Generali, No. 05-5602, etal. =
(2nd Cir.). The Department of State received the attached letter sent on behalf of
a three judge panel of the Court of Appeals for the Second Circuit inquiring -
-whether the position of the Executive Branch remains the same as that expressed in
the Government’s October 2008 Jetter brief. The Department of State, recognizing
the important legal and policy implications of the dispute, and wishing to honor the
Court’s request for advice, believes we should respond by acknowledging that our -
position remains in substance the same as that communicated in the October 20,
2008 letter. | - |

- We would recommén_d, however, that in responding to the Second Ciz_'cuit"s :
renewed request; you update the October 30, 2008 DOJ letter brief in two respects,
perhaps in a supplemental statement of the kind envisioned by the court’s July'29,

2009 letter. First, the reference on page 9to a second Holocaust dssets conference

scheduled for Prague in June 2009 could be updated to indicate the outcomes of
that conference relévant for this litigation. Specifically, a new letter could note

" “that the United States and other participants at the Prague Conference agreed to

establish the European Shoah Legacy Tnstitute in the Czech Republic to facilitate -
 an intergovernmental effort to develop non-binding guidelines and best practices
~ for restitution and compensation programs in Central and Bastern Eufope. This
" and other on-going efforts of the United States focus on engaging countries and

other relevant parties in voluntary compensation programs. Our ability to continue
to negotiate and facilitate successful compensation agreements and alternative .

programs to settle Holocaust-era claims would be undermined if litigation eroded
the status of ICHEIC as the exclusive remedy for Holocaust-era insurance claims.’




Second, a supplemental filing could more persuasively explain. Why the.

absence of an executive agreement with Italy does not affect the relative strength o
of U.8. foreign policy interests in this case. For example, the October 30 brief
states without background on page 6 that the “United States did not conclude any

. agreement with Italy.” Later on that same page, in discussing Garamendi’s
holding on the preemptive effect of U.S. foreign policy on inconsistent state
statutes, the brief quotes the Supreme Court’s staternent that “the national position,
expressed unmistakably in the executive agreements signed by the President with
Germany and Austria, has been to encourage Buropean insurers to work with the
ICHEIC to develop acceptable claim procedures ....” (emphasis added). While the -

lejtenbjiﬁfgnﬁs_onio_argueihatitis.the.ll&_pulic)Lihathas,pzeemptivc—fome in
Garamendi, not the specific executive agreements, a fuller, more persuasive
explanation of our policy position, as well as a discussion of why our foreign
policy should be considered by the court, despite the lack of an accompanying
executive agreement in this case, seems warranted, The statement on page 8.of the
letter brief—“as in Garamendi, the pertinent U.S. foreign policy interest is not
diminished, for purposes of this case, by the absence of an executive agreement

- with Italy”— may read to the Second Circuit more like ipse dixif than as an
argument as to why a U.S.-Italy executive agreement is not necessary for the
foreign policy interest standing alone to have sufficient persuasive force in this
‘case. We believe this point needs to be fleshed out further to fully answer the
Second Circuit’s question. :

The legal significance ve! non of the absence of an executive agreement with
Italy is obviously a question of great concern to the Second Circuit panel a
concern that led it not once but twice to seek the U.S. government’s views on this
issue. Indeed, on page 2 of its August 1, 2008 letter to then-Secretary Rice, the -
court expressly states: “The Court is unaware whether ... [the U.S. Government
policy] today encompasses insurers from countries (like ltaly) not coveredby
executive agreements, as against companies from countries (like Germany and
Austria) that are.” We do not believe the Second Circuit panel will be satisfied
without fuller elaboration of why.the Obama Administration continues to support
the prior Administration’s policy. Anupdated version of the October30, 2008
letter brief should specifically answer the court’s question by asserting, with
persuasive supporting reasons, that “the U.S. Government policy today favoring
exclusive claims resolution before the ICHEIC encompasses insurers from
countries (like Italy) not covered by executive agreements, as well as compames
from countnes (like Germany and Austria) that are.”




In our view, at-a minimum, a supplemental statement should provide more
details on the extensive efforts undertaken by the Executive to resolve Holocaust-
-era claims through non-adversarial mechanisms. These efforts should be presented
as part of-a larger policy to ensure the greatest compensation for Holocaust victims -
and their heirs, as well as to support broad “legal peace” for countries and
_companies subject to on-going claims. We should underscore that the United
States has long been committed, and remains committed, to a policy favoring non-
contentious, cooperative mechanisms for resolving Holocaust claims more
generally. We recognized that this was the most effective way of ensuring broad
compensation to victims who could generally not meet evidentiary standards
required by courts. The supplemental statement should offer a more complete

M—m——explanauen-as to-why-our-policy-alone in-this-case-deserves-the-same-deference-as

_ our policy combined with the executive agreements with Germany and Austria.
We should make clear to the Second Circuit that the agreements are not the basis
for the policy, nor are we urging any particular legal grounds for dismissal of the
claims in this case. Specifically, we could note that the relevant portion of the
agreements with Germany and Ausiria simply required that the United States file
Statements of Interest in U.S. courts recommending that suits against German or
Austrian companies be dismissed on any valid legal ground. Our commitment to-
filing this statement informing U.S. courts of our policy interests was an essential
element of securing the cooperation of those key partners as'we pursued a measure

: Aof justice for Holocaust victims through cooperative mechanisms.

I am happy to discuss with you further if you would find it helpful. Should
you have any questions or need assistance in developing further supporting reasons
for inclusion in any supplemental statement, please feel free to contact attorney
Sharla Draemel in my ofﬁce at (202) 776-8343.

_Slnce 'ely- yours,

arold Hongju Koh
Legal Adviser T




Privileged and Confidential

Memorandum
Subject A ) ' Date
' In- re Assicurazioni Generali, august 20, 2009

Nos. 05-5610, 05-5612 (2d Cir.)

N\

To - From 1},
The Solicitor General ,%ouglas Hallward-Driemeier

TIME

In a letter dated July 29, 2009, the Second Circuit invited

the United States to file a submission amicus curiae informing the
. court whether the foreign policy interests of the United States are
today the same as those articulated in an amicus brief we filed
with The court on October 30, 2008, concerning adjudication of
claifms against defendant  Generali Telating TO Holocaust-era
insurance policies. The court of appeals asked the government to
inform the court by August 28 whether the govermment intends to
file a brief and to file any such brief sixty days thereafter, by
OcTober 27, We veceived the Civil Division’s memorandum con August

20, 2009.

RECOMMENDATIONS

The Department of State, United States Attornmey's Office, and
Ccivil Division recommend amicus participation. T recommend AMICUS

PARTICIPATION.

T tecpwwend (RICUS PRRTICPATION, SOBTELT TO ARPROVAL. OF
THE LETTER BRIEF. :
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 Privileged and Canﬁdentiat
QUESTION PRESENTED

Whether it is the foreign policy of the United States that
Nazi-era claims for unpaid insurance policies brought against an
Italian company that voluntarily participated in the International
Commission on Holocaust Era Insurance Claims {(ICHEIC) should be
regolved exclusively by voluntary means such as ICHEIC rather than
through litigation in the courts of the United States.

. STATEMENT

1. In the late 1990s, after numerous suits were filed in the
United States agserting claims arising out of the Holocaust era,
the United States facilitated discussions between the
representatives of the plaintiffs and defendants, the governments
of . Germany, numerous Eastern Eurcpean countries, and Israel, and
other groups representing Holocaust survivors and the heirs of
Holocaust victims regarding non-litigation resolution of claims
from the Holocaust era. These digcussions culminated in the
jsguance of a Joint Statement Dby the participants in the
discussions and the July 2000 signing of an Executive Agreement
between the United States and Germany establishing a foundation

- funded with 10 billion DM, contributed jointly by the German
Government and German companies, tO be used to compensate
individuals who suffered at the hands of German companies during
the Nazi era. Agreement Concerning the Foundation ‘Remembrance,

- Responsibility and the Future,’ (Foundation Agreement), 39 Int’l
Legal Materiale 1298, 1303 (2000). A similar Executive Agreement
was signed by the United States and Austria, see Agreement between
the Austrian Federal Government and the Government of the United
States of America Concerning the Austrian Fund "Reconciliation,
Peace and Cooperation® (Reconciliation Fund Agreement), 40 Int’l
Legal -Materials 523 {2001), and another agreement addressing
Holocaust-era claims was signed between the United States and
France, and a Joint Statement was issued by the United States and
Switzerland. See 2merican Ins. Ahss'n V. Garamendi, 5392 U.S. 396,
406-408 & mn.. 2-3 (2003). '

As part of the Foundation Agreement, the United States agreed
to inform its courts that “it would be in [its] foreign policy
interests * * * for the Foundation to be the exclusive remedy and
forum for resolving [Holocaust-era] claims asserted against German
companies.” The United States also agreed to "use its best
efforts" to promote the objectives of the agreement, including the
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achievement of an "“all-embracing and enduring legal peace" with
respect to such claims. The Reconciliation  Fund Agreement and
- accompanying Joint Statement similarly establishes that the United
States believes Austria's General Settlement Fund (GSF) should be
the exclusive remedy for all Holocaust-era claims against Austrian
companies and that the United States’ foreign policy supports an
nzll-embracing and enduring legal peace" for Austria and Austrian
companies in favor of the remedy provided by the GSF. The United
States did not maintain in the Foundation Agreement or
Reconciliation Fund Agreement that its foreign policy interests
would *“in themselves provide an independent legal basis for
dismigsal,” but the United States did undertook to file statements
of interest informing United BStates courts “that U.S. policy
interests favor dismissal on any valid legal ground.” Gaxamendi,
'539 U.8. at 406 {quoting Foundation Agreement) . :

With respect to insurance claims, the Foundation Agreement
gspecified that such claims against German insurance companies were
to be handled according to the procedures established by the
Tnternational Commission on  Holocaust Era Insurance . Claims
(ICHEIC), with a total of DM650 million allocated to paying
approved claims as well as a shumanitarian fund” to be adminigtered
by ICHEIC. The Austrian GSF also covered. insurance claims. See
Garamendi, 539 U.8. at 408 n.3. Although the German and Austrian
agreements expressed the United States’ foreign policy that the
ICHEIC process should be the exclusive remedy for Holocaust-era
insurance claims against German and Austrian companies, - those
agreements did not create TCHEIC. Rather, ICHEIC was “a voluntary
organization formed in 1998 by several European insurance
companies, the State of Israel, Jewish and Holocaust survivor

associations, and the Natiomal Association of Tnsurance
Commissioners, the organizaticn of American state insurance
commissioners,” and was chaired by former Sacretary of State

. Lawrence Eaglebuxrger. Id. at 406-407. JICHEIC was seb up “to
~ provide information about unpaid insurance policies issued to
Holocaust victime and settlement of claims brought under them,” and
‘the organization established wprocedures for handling demands
against participating insurers,” including a system for researching
and publishing unpaid policies, investigating the current status of
policies for which claims were made, a valuation process for paying
claims, and “relaxed standards of proof.” Id. at 407.

Generali, an Italian insurance company that is the defendant
in this litigation, was one of the founding participants in the
TCHEIC process. Generali committed $100 million to pay Holocaust-
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era claimg through ICHEIC, and, through ICHEIC, Generali published
information relating to 43,000 unpaid policies of Holocaust. v
victims. Generali’s participation in ICHEIC was voluntary, and no °
.execﬁtive agreement was entered into between the United States and
Italy. Nonetheless, Deputy Secretary of the Treasury Stuart
rizenstat and other high-ranking government officials have
repeatedly stated that the United States’ policy that ICHEIC
wshould be considered the exclusive remedy for resolving insurance
claims from the World War II exa.” 1o re Agsicurazioni Generali,
340 F. Supp. 2d 494, 504 (S.D.N.Y. 2004) (Genexali II) {guoting
Eizenstat statement to House Committee on Banking and Financial
Services); 1bid. (Eizenstat testimony to Senhate Committee on
Foreign Relations that a company’s participation in ICHEIC should
give it “‘safe haven’ from sanctions subpoenas, and hearing
Felative - to the Holocaust period”); ibid. (Letter of Deputy
Secretary of State Richard Armitage that the U.S. “continues to
support the ICHEIC and believes it should be viewed as the
exclusive remedy for unresolved insurance claims from the National
Socialist era and World War IT7).

2. Several class actions and some 27 individual suits filed
against Generali in United States courts {(zsome of which wexe filed
in state court and removed on the basis of diversity jurisdiction),
were consolidated before then-Judge Mukasey in the Southern
District of New York. The complaints allege & variety of causes of
action, including under state laws that create causes of action and
extend statutes of limitation for claims on Holocaust insurance
policies in particular, state unfair business practices statutes,
international law, .and common law principles of contraet, unjust
enrichment, and the duty of good faith and fair dealing. See
Generall II, 340 F. Supp. 2d at 508 {Appendix]) .

In 2002, Judge Mukasey considered and denied Generali’s motion
to dismiss on forum non conveniens grounds. In Re Agsicurazioni
Generali, 228 F. Supp.2d 348 (5.D.N.Y. 2002) (Generali I). He held
that ICHEIC was not an adequate alternative forum becausge it was a
wprivate, nongovernmental form that [the defendants] both created
and control,” id. at 355, 356, and because “there are guestions
about ICHEIC’s continued viability as a forum,” id. at 357.

In 2003, the Supreme Court issued ite opinion in Garamendi.
Tn that decision, "the Court held that California‘s Holocaust
Victims Insurance Relief Act was preempted because it conflicted
with the foreign policy of the Federal Government as demonstrated
in the Executive Agreements. 539 U.S. 420-425. The Court reasoned
that its recounting of “negotiations toward the three settlement
agreements is enough to illustrate that the consistent Presidential
foreign policy has been to encourage European governments and
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. companies to volunteer settlement funds in preference to litigation
or coercive sanctions.” Id. at 420. The Court relied on the
Executive Agreements as “exemplars” of the government’s position,
but cited as well the more general statements of Deputy Secretary
Eizenstat quoted above that *“[tlhe U.S. Government has supported
[the ICHEIC] since it began, and we believe it should be considered
the exclusive remedy for resolving insurance claims from the World
War II era.” Id. at 422. The majority specifically took issue
with the .dissent, which criticized the majority for relying. on
“Executive Branch expressions of the Government’s policy” other
than formal Executive Agreements or statements by the President.
Id. at 423 n.13. : '

Following the Garamendi decision, the Judge Mukasey ruled on
Generali’s motion to dismiss on preemption grounds. The district
court ruled that -“the laws supporting litigation of plaintiffs’
 benefits claims are preempted by a federal Executive Branch policy
favoring voluntary resclution of Holocaust-era insurance claims
through ICHEIC” and because w[pllaintiffs’ ancillary claimg, in
turn, are not actionable because it appears that they do not allege
" any cognizable injury other than that caused by Generali’s non-
payment .of benefits, redress for which is committed to ICHEIC.”
Generali II, 340 F. Supp.2d. at 497. The court held that the
Executive’s stated policy not only preempted state laws specific to.
Holocaust claims, but also to “the benefits claims arising under
generally applicable state statutes and .common law as well as
customary international law. Litigation of Holocaust-era insurance
claime, no matter the particular source of law under which the
claims arise, necessarily conflicts with the executive policy
favoring voluntary resolution of guch claims through ICHEIC.” Id.
at 501. The court alsc held that the Executive’s policy and
Garamendi decigion extended to Generali, despite the fact that
there was no Executive Agreement with Italy. The court noted that
Generali was one of the petitioners in Garamendi, that the Supreme
Court had frequently referred to “Eurcopean insurers,” rather than
German and Austrian insurers, and that senior Executive Branch
officials, including Deputy Secretary Eizenstat and State
Department officials had stated the United States’ policy in terms
of support for ICHEIC as the exclusive remedy for unresolved
insurance claims, not just for companies covered by the Foundation
Agreement or Reconciliation Fund Agreement. Id. at 503-504, The
court noted that the United States had not filed a statement of
interest in the case, but attributed that fact to “an unwillingness
to act on behalf of a private company absent a government-to-
government agreement encompassing claims against the- company in
question.” Id. at 506-507. The court observed that Executive
Branch officials had said that “the U.S. government could not be
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‘expected to intervene in the U.S. courts on behalf of Generali,
since there was not govermmental comnection.” Id. at 507.

. 3. Plaintiffs appealed. While the case was pending on

- appeal, ICHEIC discontinued its operations, because its claimg date
had long passed and the filed claims were resolved. Also during.
the appeal, Generali reached a settlement agreement with counsel in_|
the class actions under which Generali agreed to reopen the period
for filing claims, which would be resolved under the same terms as
ICHEIC processed claims, but with  ultimate supervision by the
district court, and that Generali would pay an additional $35
million to compensate the new claimants. The district court, after
a remand from the court of appeals, approved the settlement, and |
the court of appeals affirmed. Asg a consequence of the class
asettlement, only twenty-seven individual claimants’ cases remained
pending. Subsequently, all but two of the remaining individual

. claimants settled. (In addition to the two plaintiffs whose
appeals remain pending, an approximate 200-300 individuals who
opted-out of the class action settlement might still seek to filej,
individual claims, especially if the court of appeals reverses the
district court’s oxder). '

on August 1, 2008, after oral argument in the case had already
peen held, the Clerk of Court sent a letter to the Secretary of
dtate asking for the Executive Branch’s advice on “whether court
adjudication of these Holocaust era claims against Generali would
conflict with the foreign policy of the United States.” 8/1/2008
lTetter of ‘Catherine O’Hagan Wolfe 1; =ee id. at 2 (“whether
adjudication of these suits by a court of the United States would
conflict with the foreign policy of the United States”). The court
acknowledged the United States’ statement in its Garamendi amicus
brief that ICHEIC “should be recognized as the exclusive remedy for
all insurance claims that date to the Nazi era,” but questioned
wwhether this continues to be Government policy, whether Government
policy on this question is influenced by the fact that ICHEIC is no
longer accepting claims, and whether that policy today encompasses
insurers from countries (like Italy) not covered by executive
agreements, as against companies from countries (like Germany and
Austria) that are.” Ibid.

Your predecessor, Solicitox General Garre, authorized an
amicus filing to respond to the Second Circuit’s inguiry. The
government s October 30, 2008, amicus letter brief explained that
the United States’ policy continued to favor regarding ICHEIC as
the exclusive forum for claims within its purview, that the fact
that ICHEIC was no longer accepting new claims did not alter that
policy, and that the government’s foreign policy extended to
Generali, which participated in ICHEIC voluntarily rather than

6
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pursuant to an Executive Agreement. 10/30 Br. 1. The letter brief
expressly took “no position on whether plaintiffs’ claims are
preempted by [the United gtates’} foreign policy in light of”
‘Garamendi, except to state our view that state statutes creating
Holocaust-specific causes of action were preempted. 10/30 Br. 1-2.

Counsel for one of the plaintiffs submitted a ‘supplemental
filing in response to the govermnment’s brief arguing that the
brief's statement of the government’s policy was contradicted by
the government’s characterization of the German . Foundation
Agreement in a 2000 amicus brief filed in the Ninth Circuit
(shortly after the German Foundation Agreement was signed).

On July 20, 2009, the Second Circuit Clerk issued a further
Jetter on behalf of the panel inguiring “whether, in the new -
administration, the answer of the Executive Branch would be the
same as communicated in the October 30, 2008 letter.”

DISCUSSION

, I agree with the unanimous recommendations that the United
States should file a regponse UO the .incuiry from the court of
appeals informing it that the foreign policy of the United States
remaing the same as that articulated in the October 30, 2008
letter. As the State Department recommendation makes clear, the
" United States is continuing its extensive efforts to “engagle]
countries and other relevant parties in voluntary  compensation
programs.” 9/18/2009 letter of Legal Adviser XKoh at 1. Indeed, in
June 2009, the United States engaged in a Holocaust assets
conference in which the Untied States and other participants agreed

" to establish the European Shoah Legacy Institute to facilitate

intergovernmental efforts to develop restitution -and compensation
programs in Central and Eastern Hurope. As the State Department
explains, “[o]Jur ability to continue to negotiate and facilitate
successful compensation agreements and other alternative programs
to settle Holocaust-era claims would be undermined if litigation
eroded the status of ICHEIC as the exclusive remedy for Holocaust-
era insurance claims.” Ibid.

The Civil Division recommends filing a short submission with
four elements: (1) an affirmation that the United States’ foreign
policy continues to be that ICHEIC should be regarded as the
“exclusive forum and remedy for claims within its purview, including
claime against Generalil, despite the absence of an executive
agreement; {2) a brief additional explanation of the basis for
government’s Eforeign policy; ({3) a discussion of the June 2003
Holocaust agsets conference as further evidencing and supporting
the govermment’s foreign policy; and (4) a brief explanation why

7
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the government’s October 2008 letter brief is not inconsistent with
the 2000 brief to the Ninth Circuit.? :

I agree that a limited filing along those lines is
appropriate. I recommend that the filing not attempt to be as
oxtensive as the October 2008 filing, for fear that we will
otherwise risk the Second Circuit trying to read significance into
‘every digcrepancy between the two briefs. I also believe that the
letter should again refrain from addressing the question whether
the government’s foreign policy provides a basis for holding the
plaintiffs’ claims preempted. We did not address that issue in our
October 2008 brief, and the supplemental request appears to be
Jimited to asking the government to confirm that the foreign policy
itgelf remains in force. '

1  The relevant statements in the government’s 2000 brief
responded to and contradicted contentions by the insurance company
plaintiffs that in the German Foundation Agreement the United
. gtates had undertaken a “duty to achieve legal peace for German
companies” or “itself * % ¥ preclude [s] individuals from filing
suit on their insurance policies in court.” See Jan. 8, 2009
letter of Samuel Dubbin to Catherine O’Hagan Wolfe 2 (quoting
government’s 2000 brief at 7-9)}." It is hard to see how the QOctober
2008 letter brief could be inconsistent with the quoted language
from the 2000 brief. The quoted language spoke to the legal
consequences of the German Foundation Agreement, whereas the 2008
letter brief addressed only the foreign policy of the United States
- and disavowed taking a position on the gquestion whether plaintiffsg’
claims were foreclosed as a legdl consequence of that peolicy. To
" the extent the 2008 letter brief did -address the legal consegquences
of the German Foundation Agreement, it quoted the language of that
Agreement (as the 2000 brief did) as providing that “[t]jhe United
States does not suggest that its policy interests concerning the
Foundation in themselves provide an independent legal basis for
dismissal.” October 2008 Letter Br. at b. In Garamendi, the
Supreme Court noted Cthat provision in the GCerman Foundation
Agreement and characterized it as merely recognizing that the
determination whether there was a legal basis for dismisgal was “an
issue for the courts.” 539 U.S. at 406. :




- o > s."-',s Fatid S -"-.:'
U.S. Department of Just BICITOR GEHERAL
Civil Division )
' ‘BITAUG 20 PH 2:36

BSRB:REK:BMShuliz Washington, D.C. 20530-0001 é{é
145-15-3175 A% 7

Tel: (202) 514-3518
AUG 20 2009  Fax: (202) 514-9405

MEMORANDUM FOR THE SOLICITOR GENERAL

Re: In re Assicurazioni Generali, Nos. 05-5612-cv, 05-5310-cv (2d Cir.)
© TIME LIMITS

For the second time in this appeal, the court of appeais invited the government’s views, and
it asked the government to notify it by August 28, 2008, whether it would file a supplemental amicus
brief. If the government chooses to filea supplemental brief, any brief would be due by October 27,
2009. '

RECOML{EENDATiONS
The Staie Department recqmmends in favor of fm’thér amicus participatiori.
The U.S. Attorney’s Office recommends in favof of further amicus participation.
I recommend in favor of further amicus participation.

QUESTIONS PRESENTED

Whether the govemmeﬁt,continues to adhere to the position it took in the October 30, 2008
Jetter brief it previously filed in this case. ' :

STATEMENT

More background is available in the attached letter brief we filed in this case in October
2008. In short, this consolidated multi-district litigation involves claims brought by Holocaust
survivors, or their heirs, seeking to recover on insurance policies issued in Europe before or
during the Nazi era. The defendant, Assicurazioni Generali (“Generali”), is a large Italian
insurance company that sold numerous policies in that era. The district court held that plaintiffs’
claims were preempted by federal foreign policy, which favors exclusive resolution of such
claims by the International Commission on Holocaust Era Insurance Claims (ICHEIC).
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" " Plaintiffs appealed and the case was argued to a panel of the Second Cireuit. In August
2008, after argument, the court sent a letter to the government asking whether “adjudication of
these suits .. . would conflict with the foreign policy of the United States.” We filed a letier brief
on October 30, 2008, confirming that adjudication of these suits conflicted with U.S. foreign
policy.' However, with one narrow exception, we declined to take a position on whether that

meant that plaintiffs’ claims were preempted.” '

After we filed out letter brief, plaintiffs were given the opportunity to provide a
supplemental submission, which they did in December 2008. One plaintiff also filed an
additional supplemental filing, in which he claimed that our October 2008 brief was inconsistent
with the position DOJ took in a brief filed in 2000 in Gerling v. Low, 240 F.3d 739 (5th Cir.
2001). Counsel for that plaintiff also sent a letter to Attorney General Holder, and Acting
Solicitor General Kneedler, asking them to withdraw the government’s October 2008 brief in
light of the alleged inconsistency. DOJ and the State Department both believed that there was no
inconsistency, and the government did not withdraw its brief or make any further court filings. '

_ Roughly six months later, on July 29, 2009, the court sent follow-up letters to the
government. (One was addressed to the Solicitor General’s Office, the other addressed to
Secretary of State Clinton). In the letters, the court stated that it wished to know “whether, in the

new administration, the answer of the Executive Branch would be the same as communicated in
the October 30, 2008 letter.” Within 30 days, the court asked to be notified whether the
government will respond. If the government elects to respond, the court has requested that we
submit something within 60 days thereafier.

I recommend that you authorize the government to submit a response to the court’s
question. If you so authorize, we will promptly notify the court that will be filing something
within the next 60 days. : '

As the State Department explains in its recommendation, U.S. foreign policy on this
issue has not changed since the October brief was filed. Nonetheless, the State Department
would like us to respond to the court’s letter, which would allow us to discuss additional
developments and confirm that our policy rerhains the same. We agree with the State

" Department that some sort of further submission would be helpful to the panel.

It is anticipated that our ultimate submission would include the following:

«  An affirmative staterient that the government’s foreign policy has not changed.

! There was one minor exception to that statement. See U.S. Letter Br. at 9 n.5,

2 The narrow exception pertained to those few claims based on special state Holocaust faws
that singled-out and gave special treatment to claims involving events in a foreign country, SecU.S.
Letter Br. at 9-10. '
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«  Abriefadditional explanation of why the government believes that its foreign policy is likely
: to advance the interests of Holocaust survivors and their heirs,
« A discussion of the results of the June 2009 Holocaust assets conference, and why those
 results further confirm our foreign policy. ' :
«. A short discussion of the government’s 2000 bricf in Gerling, and an explanation of why the
statements in that brief are entirely consistent with the position we took in the October 2008
brief.

. To be sure, the issues involved are somewhat nuanced, and how we phrase these points will
require careful editing and further discussions between the Department of Justice and the State
Department. Nonetheless, there is agreement that some sort of additional filing is called for, and we
therefore ask that you authorize an additional filing, and allow us to then notify the court of our
intention to do so. |

CONCLUSION
For the foregoing reasons, I recommend that you authorize an additional amicus filing.

- TONY WEST
¢ Assistant Attorney General
' Civil Division

Beth S. Brinkmann
Deputy Assistant Attorney General
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