
Senator Grassley 
Questions for the Record 

Responses of Dale Alan Drozd 
Nominee, United States District Judge for the Eastern District of California 

1. In Lewis v. Mayle,1 a case involving a habeas petition, you found that petitioner had 
effectively waived his right to conflict-free counsel by signing two written waivers 
and consenting verbally before the court and that the conflict did not adversely 
affect counsel’s performance. The Ninth Circuit reversed and remanded, finding the 
waiver of conflict invalid because petitioner was not informed of continuing duties 
of loyalty to past clients. The Court also found that the conflict adversely affected 
counsel because he failed to impeach the witness and held that to conclude 
alternatively was “an objectively unreasonable application of clearly established 
federal law.”2 After reading the Ninth Circuit’s opinion in this matter, do you 
believe the Court was correct in its conclusions? 
 
Response: Given my judicial oath and the Code of Conduct for United States Judges, I 
believe it would be inappropriate for me, as a sitting United States Magistrate Judge, to 
express a personal opinion regarding binding circuit precedent. In this regard, Canon 2 of 
the Code of Conduct states that “a judge should respect and comply with the law and 
should act at all times in a manner that promotes public confidence in the integrity and 
impartiality of the judiciary.” In issuing my findings and recommendations in Lewis v. 
Mayle, as I have in all cases, I applied binding precedent to the record before me to the 
best of my ability. I concluded that the state court decision was not contrary to or an 
unreasonable application of clearly established federal law and that recommendation was 
adopted by the assigned District Judge. The United States Court of Appeals for the Ninth 
Circuit reversed that decision. I am bound by this circuit precedent and, if fortunate 
enough to be confirmed, would apply and follow it as well as all other precedent of the 
United States Supreme Court and the United States Court of Appeals for the Ninth 
Circuit. 
 

2. You mentioned in your questionnaire that you have given several speeches on 
judicial independence. Please describe your current thoughts on what it means to be 
an independent judge as well as the importance of judicial independence. 
 
Response: An independent judge is one who upholds his or her oath of office, 
recognizing the limited but important role of the federal courts. An independent judge 
follows binding precedent in addressing all issues that come before the court, avoids 
addressing the constitutionality of a statute unless required to resolve the case before the 
court, and presumes statutes enacted by Congress to be constitutional. An independent 
judge does all of this without any bias or concern of reprisal for judicial acts. Judicial 
independence is of vital importance to the enforcement of the rule of law and the 

1 No. 2:99-cv-1751 FCD DAD, Docket No. 31 (E.D. Cal. Apr. 15, 2003).   
2 391 F.3d 989, 997 (9th Cir. 2004).  

                                                           



protection of individual freedoms. Without it, our constitutional democracy – with its 
system of checks and balances among the three branches – would break down.  
 

3. Please identify the speeches by Justice O’Connor that you read, which are 
referenced multiple times in your questionnaire in response to Question 12(d).  

Response: For seven years I’ve been invited by the American Legion to address the high 
school students participating in California’s Boys State. On each of those occasions I read 
a short excerpt from remarks given by Supreme Court Justice Sandra Day O’Connor in 
2005. Justice O’Connor’s complete speech was entitled “Remarks on Judicial 
Independence” and was delivered on September 9, 2005 at a dedication ceremony at the 
University of Florida, Levin College of Law. I used an excerpt of Justice O’Connor’s 
remarks, with attribution, because it used language that high school students could 
quickly understand and because it made an important point about our constitutional 
democracy, the rule of law and judicial independence. Justice O’Connor’s speech may be 
found in its entirety at 59 Florida Law Review 1 (January 2006).  

 
4. In Anderson v. Terhune, you were faced with a Fifth Amendment issue. The 

petitioner in the case claimed that he had invoked his Fifth Amendment right to 
remain silent by stating the words “I plead the fifth,” although he continued to 
respond to questions after that statement. You held that that was not an invocation 
of his right to remain silent. The Ninth Circuit disagreed with you, finding the 
statement to be an unambiguous declaration of the right to remain silent.   

 

a. I recognize that the Ninth Circuit’s opinion is now binding. As a general 
matter, what is your approach regarding the scope and breadth of 
constitutional rights?   

Response: As a United States Magistrate Judge I address any issues presented to 
me regarding the scope and breadth of a constitutional right by first considering 
the language of the provision at issue. My analysis is guided by United States 
Supreme Court precedent and then that of the United States Court of Appeals for 
the Ninth Circuit.  

 
b. As a general matter, should constitutional rights be interpreted narrowly or 

broadly?  
 

Response: The scope and breadth of constitutional rights should be interpreted in 
the manner prescribed by United States Supreme Court and federal circuit court 
precedent. As a United States Magistrate Judge, when called upon to do so, I have 
interpreted constitutional rights by attempting to faithfully follow that binding 
precedent to the best of my ability.  

 
5. In South v. Gomez, you were faced with an Eighth Amendment issue regarding the 

right to hormone therapy for transgender inmates. Your decision is fairly narrow, 



relying heavily on the sudden termination of the therapy and the medical issues that 
causes. Do you believe that denying taxpayer funded hormone therapy to an inmate 
would violate the Eighth Amendment? 

 

Response: I do not believe it would be appropriate for me to address this issue since it is 
one that could come before me as a magistrate judge or, if confirmed, as a district judge. 
It is my understanding that at least one district court in California has recently addressed 
a similar issue and that decision is now on appeal before the United States Court of 
Appeals for the Ninth Circuit. If the issue was presented in a case before me, I would 
faithfully follow the binding precedent of the United States Supreme Court and the Ninth 
Circuit Court of Appeals in resolving it.  

 
6. What is the most important attribute of a judge, and do you possess it? 

 
Response: I believe that the most important attribute of a judge is a true commitment to 
uphold the law. That commitment requires adherence to binding precedent and to the oath 
in which a judge swears to treat all who come before the court fairly under the law and 
with dignity and respect. That commitment also includes the pledge to produce 
thoughtful and well-reasoned decisions to the best of the judge’s ability. During my 
almost eighteen years as a United States Magistrate Judge, I have demonstrated my 
commitment to uphold the law. 
 

7. Please explain your view of the appropriate temperament of a judge. What elements 
of judicial temperament do you consider the most important, and do you meet that 
standard? 
 
Response: A judge should be patient and treat everyone who comes before the court 
courteously and with dignity and respect. While remaining conscious of the need for 
efficiency, a judge must give litigants and their lawyers an opportunity to be heard fully 
and to have their positions considered fairly by the court. I believe that I have 
demonstrated this temperament throughout my judicial career. 

 
8. In general, Supreme Court precedents are binding on all lower federal courts and 

Circuit Court precedents are binding on the district courts within the particular 
circuit. Please describe your commitment to following the precedents of higher 
courts faithfully and giving them full force and effect, even if you personally 
disagree with such precedents?  
 
Response: If I am fortunate enough to be confirmed, I would faithfully apply and follow 
the controlling precedent of the United States Supreme Court and the United States Court 
of Appeals for the Ninth Circuit. I would abide by the doctrine of stare decisis and 
appropriately employ judicial restraint even were I to disagree personally with that 
binding authority or the result of its application. These principles must be followed in 
order to ensure that the citizenry has faith in the judicial branch and our system of justice. 



I have followed these principles for the nearly eighteen years I have served as a United 
States Magistrate Judge and will continue to do so. 

 
9. At times, judges are faced with cases of first impression. If there were no controlling 

precedent that was dispositive on an issue with which you were presented, to what 
sources would you turn for persuasive authority? What principles will guide you, or 
what methods will you employ, in deciding cases of first impression? 
 
Response: In resolving questions of first impression, I would first look to the plain 
meaning of the language used in the text of the statute or other authority at issue. In 
keeping with the canons of statutory construction recognized by the United States 
Supreme Court and the United States Court of Appeals for the Ninth Circuit, where that 
language is clear and unambiguous, I would apply its plain meaning. Where the language 
at issue is ambiguous, I would first determine whether decisions of the Supreme Court or 
the Ninth Circuit have addressed analogous language in other contexts and, if so, would 
apply that guidance to the issue of first impression before me. If there was no such 
guidance provided by the decisions of the Supreme Court or the Ninth Circuit, I would 
then turn to the decisions of the other federal circuit courts and, finally, to those of district 
courts in searching for guidance as to how to interpret the language in question.  

 
10. What would you do if you believed the Supreme Court or the Court of Appeals had 

seriously erred in rendering a decision? Would you apply that decision or would you 
use your best judgment of the merits to decide the case?  
 
Response: If I am fortunate enough to be confirmed, I would faithfully apply and follow 
the controlling precedent of the United States Supreme Court and the United States Court 
of Appeals for the Ninth Circuit regardless of my personal beliefs. During my career as a 
United States Magistrate Judge, I have done exactly that and would continue to do so. 

 
11. Under what circumstances do you believe it appropriate for a federal court to 

declare a statute enacted by Congress unconstitutional?  
 
Response: At the outset, a federal court is to avoid addressing the constitutionality of 
federal statutes unless required to resolve the case before it. Beyond that, federal statutes 
are presumed to be constitutional, and if there is a reasonable interpretation of the 
statutory language that permits the statute to survive a constitutional challenge, that 
interpretation should be employed. It is appropriate for a federal court to declare a federal 
statute unconstitutional only in those rare instances in which Congress has exceeded its 
authority under the Constitution in enacting the statute or where the statute otherwise 
violates a constitutional provision. 
 

12. In your view, is it ever proper for judges to rely on foreign law, or the views of the 
“world community”, in determining the meaning of the Constitution? Please 
explain. 
 
Response: No.  



 
13. What assurances or evidence can you give this Committee that, if confirmed, your 

decisions will remain grounded in precedent and the text of the law rather than any 
underlying political ideology or motivation? 
 
Response: I give the Committee my complete assurance in that regard. As for evidence, 
in almost eighteen years as a United States Magistrate Judge, I have issued over 30,000 
orders and 5,500 findings and recommendations that demonstrate my commitment to the 
rule of law and my adherence to the doctrines of stare decisis and judicial restraint. If I 
am fortunate enough to be confirmed, I would continue to be faithful to that commitment 
and would follow and apply the precedent of the United States Supreme Court and the 
United States Court of Appeals for the Ninth Circuit to the very best of my ability. 
 

14. What assurances or evidence can you give the Committee and future litigants that 
you will put aside any personal views and be fair to all who appear before you, if 
confirmed? 
 
Response: My record as a United States Magistrate Judge over the last almost eighteen 
years stands as evidence that I will always put aside any personal views I may have and 
remain fair to all who appear before me if I am fortunate enough to be confirmed. My 
commitment in that regard has earned me the reputation of being a fair and impartial 
judge who treats both lawyers and litigants courteously and with respect. I assure the 
Committee I will do everything I can to honor and maintain that reputation. 
 

15. If confirmed, how do you intend to manage your caseload? 
 
Response: Given my almost eighteen years of experience on the bench of the United 
States District Court for the Eastern District of California, I fully appreciate how 
challenging it will be to manage what will be a very high caseload by any standard. As a 
magistrate judge, I have relied upon all of the available electronic case management tools 
available to me to track cases and deadlines. I also recognize that effective case 
management requires a total team effort by all chambers staff, often in coordination with 
the magistrate judges of the court and their staffs. If fortunate enough to be confirmed, I 
would continue to use all of those techniques. In addition, I would strive to make time for 
early, in-person scheduling conferences with the parties at which I would, with their 
input, set reasonable deadlines, anticipate and plan for issues likely to arise in the course 
of the litigation, and do all else necessary to avoid disruption of the court’s scheduling 
orders. Finally, I will strive to issue prompt rulings to the very best of my ability.   
 

16. Do you believe that judges have a role in controlling the pace and conduct of 
litigation and, if confirmed, what specific steps would you take to control your 
docket? 
 
Response: Yes. I know from my experience as a United States Magistrate Judge that the 
judge or judges to whom a case is assigned set the tone in maintaining a timely pace and 
proper conduct in all litigation. Employment of available electronic case management 



tools and in-person scheduling conferences at the outset of the litigation are valuable in 
this regard. I also believe it is important that the assigned judges remain available to 
parties for conferences regarding discovery disputes or other matters that arise during the 
course of the case. If I am fortunate enough to be confirmed, I would continue these 
practices, which I have employed over the past eighteen years. 
 

17. As a judge, you have experience deciding cases and writing opinions. Please describe 
how you reach a decision in cases that come before you and to what sources of 
information you look for guidance. 
 
Response: Throughout my career as a magistrate judge, I have authored thousands of 
decisions. Before writing each such decision, I first review the briefing of the parties. 
While the briefing is obviously quite important, I also believe oral argument plays a vital 
role in the decision-making process. I listen carefully to the arguments of the parties. Oral 
argument provides the parties an opportunity to address my questions and concerns 
regarding the arguments they have presented. After determining the facts before the 
court, I discern the applicable legal principles as established by the relevant statutes and 
the binding (or if no binding, instructive) precedent. I then prepare a reasoned, written 
order fully explaining the basis for my decision to the parties. 
 

18. President Obama said that deciding the “truly difficult” cases requires applying 
“one’s deepest values, one’s core concerns, one’s broader perspectives on how the 
world works, and the depth and breadth of one’s empathy . . . the critical ingredient 
is supplied by what is in the judge's heart.” Do you agree with this statement? 
 
Response: I am not familiar with this quote or the context in which the President made 
this statement. A judge must always make decisions in a fair and impartial manner, 
applying binding legal precedent to the facts established by the evidence after fully 
considering the positions of the parties. Any personal beliefs or opinions of the judge 
have no role in that decision-making process.  
 

19. Please describe with particularity the process by which these questions were 
answered. 
 
Response: On May 13, 2015, I received these Questions for the Record from the Office 
of Legal Policy. I reviewed the Questions and drafted my answers. I submitted those 
answers to the Office of Legal Policy for review and then finalized my responses before 
submitting them to the Committee 
. 

a. Do these answers reflect your true and personal views?  
 

Response: Yes. 

 


