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SENATE COMMITTEE ON THE JUDICIARY HEARING ON S. 2102 

THE “STANDARD MERGER AND ACQUISITION REVIEWS 

THROUGH EQUAL RULES ACT OF 2015” 

QUESTIONS FOR THE RECORD 

 

Responses from David Clanton 

 

A. Questions from Senator Orrin G. Hatch 

1. Chairwoman Ramirez and others claim that Part III proceedings add significant 

value to FTC merger review and that eliminating Part III in merger cases would be 

a mistake.  Do Chairwoman Ramirez and others overstate the value of Part III 

proceedings?  Do they understate the drawbacks that attend FTC’s ability to 

threaten Part III proceedings?  Please give me your thoughts. 

Response: 

I agree that FTC Part III proceedings add value and the Commission has contributed to 
the development of antitrust law in both merger and non-merger cases.  In my prepared 
testimony, I cited to a couple of recent cases where the Commission successfully 
challenged consummated transactions – ProMedica Health Systems and Polypore 
International. The SMARTER Act would not prevent the FTC from continuing to use 
Part III proceedings in such cases.   

However, for unconsummated transactions, notably HSR reportable transactions, these 
cases never get past the preliminary injunction (“PI”) stage. If the FTC loses, they 
generally do not continue to litigate the case in a Part III proceeding, at least in recent 
years and since the Commission reinstated the so-called Pitofsky Rule earlier this year.  If 
the FTC wins, the merging parties invariably either abandon the transaction or agree to 
some type of remedy (primarily divestiture remedies).  I indicated in my statement that no 
case had continued through Part III following a PI in the past 20 years, regardless of 
which side prevailed in the PI proceeding.  In fact, I am not aware of any case since 
enactment of the HSR Act where a Part III proceeding was completed after the 
Commission successfully obtained a PI.   

The practical effect of the Commission’s refusal to seek permanent relief in federal court 
in these cases, is that FTC merger cases are decided in a preliminary injunction hearing 
while DOJ cases are typically decided on the merits.  The Commission has well-
established authority to seek permanent injunctions under Section 13(b) in both consumer 
protection and antitrust cases, including merger cases.      

In short, the FTC is not developing law through Part III proceedings in the context of 
proposed mergers. Accordingly, the legislation would not adversely affect the agency’s 
development of merger law through administrative litigation. 
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2. Do you believe that withdrawing the FTC’s ability to pursue Part III proceedings in 

merger review cases would hinder the FTC’s ability to perform its mission of 

protecting consumer welfare?  Why or why not? 

Response: 

As explained above, removing the FTC’s ability to pursue Part III proceedings involving 

unconsummated acquisitions and mergers would not impair the agency’s enforcement 

efforts.   

3. You served as Commissioner and as Acting Chairman of the FTC.  During your 

time as Commissioner, did you see instances where the threat of Part III 

proceedings gave the FTC added leverage in merger review cases?  Do you believe 

this added leverage is justified, given that DOJ has no ability to threaten internal 

administrative proceedings? 

Response: 

I believe the bifurcation of the PI and merits hearings in FTC merger cases has given the 

FTC additional leverage, whether in settlement negotiations or otherwise.  Of course, it is 

difficult, if not impossible, to know what motivates merger parties to settle or decide not 

to proceed with a transaction in the first instance, but the fact that Part III proceedings are 

never completed after companies lose a PI is powerful evidence that the lengthy litigation 

process at the FTC is not working.  Although the Commission has taken steps to shorten 

Part III litigation in merger cases, the sequential combination of a lengthy investigation, 

followed by a PI hearing, followed by a Part III trial on the merits is still too long for 

losing parties to put a merger on hold until the merits phase is completed. 

Given the extensive factual and economic evidence that is developed by both the FTC 

and DOJ prior to any judicial or administrative merger proceeding, the FTC (like DOJ) 

should be prepared to try their cases on the merits when challenging an unconsummated 

acquisition or merger.   

 

      4. Do you believe that the FTC and DOJ do in fact face different standards for 

obtaining a preliminary injunction in a merger review case?  How do those different 

standards affect how the agencies approach merger cases?  How do the different 

standards affect parties’ decisions about whether to merge? 

Response: 

Yes, I believe the agencies do face different standards, with the primary difference being 

the threshold showing of probable success that the agencies must establish to warrant 

issuance of a PI.  Although Section 13(b) speaks in terms of “likelihood of success,” 

many courts, particularly in the D.C. Circuit, have in the words of the FTC itself adopted 

a more “deferential” test that can be satisfied if the FTC raises questions going to the 

merits “so serious, substantial, difficult and doubtful as to make them fair ground for 

thorough investigation, study, deliberation and determination by the FTC in the first 
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instance and ultimately by the Court of Appeals.” FTC v. Whole Foods, Inc., 548 F.3d 

1028, 1042 (D.C. Cir. 2008) (citations omitted). 

This vague standard provides no useful guidance as to what is meant by “likelihood of 

success” and it invites varying and inconsistent interpretations.  By contrast, the Second 

Circuit in U.S. v. Siemens Corporation, 621 F.2d 499, 505-06 (2d Cir. 1980) rejected a 

similar version of the “serious questions” test in a DOJ merger case.  

As to how the different standards affect the agencies’ approach in merger cases, both 

agencies necessarily must prepare as if the case is a trial on the merits, which only 

underscores why the FTC should have no objection to consolidating the preliminary and 

permanent injunction hearing in federal court.   

 

     5. Again, you served as Commissioner and as Acting Chairman of the FTC.  From 

your experience, can you tell me how often the Commission disagrees with the staff 

recommendation in a merger review case?  Is it a common occurrence, or is it 

unusual?  Are there any lessons we should draw from how frequently or not the 

Commission agrees with the staff recommendation in a merger case? 

Response: 

In my experience at the FTC, there was frequent robust debate at Commission meetings 

on staff recommendations to challenge mergers. In the vast majority of cases, the 

Commissioners supported the staff recommendations, but the debate often resulted in 

modifications to case theories or other strategic issues.  My sense is that the Commission 

today also approves most staff recommendations, but it is clear from public statements of 

Commissioners that there is an equally robust debate on all types of issues, including 

merger policy.  Moreover, the economic learning and case development on merger 

enforcement issues has advanced considerably over the past 30 plus years at both the FTC 

and DOJ.  If anything, the FTC and DOJ are in a much better position today to pursue a 

trial on the merits in federal court than they were at the dawn of the HSR era.  That 

experience provides an additional reason why the Commission should bring its 

unconsummated merger cases exclusively in federal court, particularly where Part III 

trials are not a viable option.           

 

B. Questions from Senator Amy Klobuchar 

1. In your opinion, has the outcome of any merger you have been involved in ever 

turned on the actual or perceived differences that the SMARTER Act would 

address? If yes, how often? 

Response: 

In my experience, merging parties are very interested in the litigation process and agency-
specific procedures, particularly where a transaction raises potentially significant antitrust 
issues and settlement prospects are unclear.  In such circumstances, the parties understand 
that in FTC cases they get only one shot and that is in a preliminary injunction (“PI”)  



 

 

4 
8005243-v2\WASDMS 

hearing, not a trial on the merits, because the combined judicial and Part III 
administrative proceedings take too long.  Naturally, that doesn’t happen very often and a 
company’s decision to proceed (or not) with a transaction or its willingness to accept 
certain settlement terms is often based on a variety of factors, including business reasons 
unrelated to agency enforcement risks.  I have had a few cases where the parties backed 
off transactions that were either being reviewed by the FTC or were likely to be reviewed 
by the agency, but I cannot say with confidence whether the reasons were based on issues 
addressed by this legislation, business considerations or some combination thereof.  I do 
know that the overall length of the regulatory review, including possible litigation, was a 
factor under consideration by the parties. 

The fact that parties to an unconsummated transaction never litigate a merger in a Part III 

administrative proceeding, if they lose at the PI stage, simply confirms that merits trials 

are not a viable option in such circumstances.  As I noted in my statement, the PI hearing 

becomes the de facto merits hearing.  That is reason enough, in my view, to equalize the 

litigation procedures between the FTC and DOJ for proposed transactions. 

 

2. As I understand your concern, you believe that some courts, in assessing the 

likelihood of success element for a preliminary injunction, have interpreted 15 

U.S.C. 53(b) to require the FTC only to raise “questions going to the merits so 

serious, substantial, difficult and doubtful as to make them fair ground for thorough 

investigation, study, deliberation and determination,” and you believe that standard 

is lower than what is required under the traditional common law test for a 

preliminary injunction. It appears that some courts have adopted similar language 

in applying the common law test for a preliminary injunction, at least where the 

balance of harm favors the plaintiff. For example, the Second Circuit requires a 

plaintiff to raise “sufficiently serious questions going to the merits to make them a 

fair ground for litigation and a balance of hardships tipping decidedly toward the 

party requesting the preliminary relief." Citigroup Global v. VCG Special Opport, 

598 F.3d 30, 35 (2d Cir. 2010).  

(a) How is the standard under 15 U.S.C. 53(b) different than the test articulated 

by the Second Circuit? 

Response: 

Although the Second Circuit has applied a variation of the “serious questions” 

standard in certain preliminary injunction cases, it explicitly rejected this standard 

in a merger case brought by the DOJ.  In U.S. v. Siemens Corporation, 621 F. 2d 

499 (2d Cir. 1980), the court stated that “[t]he proper test for determining whether 

preliminary relief should be granted in a Government-initiated antitrust suit is 

whether the Government has shown a reasonable likelihood of success on the 

merits and whether the balance of equities tips in its favor.” 

The Siemens court went on to observe that irreparable harm should be presumed if 

the government establishes a “reasonable probability” of success, but it 

emphasized that “[t]o warrant that presumption … the Government must do far 
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more than merely raise sufficiently serious questions with respect to the merits to 

make them fair ground for litigation.  A preliminary injunction remains a drastic 

form of relief.” Id. at 505-06 (emphasis added).  

Thus, the Siemens decision clearly places primary emphasis on the importance of 

showing a “likelihood of success” and characterizes the “serious questions” test as 

a lower standard. 

(b) The one clear difference between the test described in 15 U.S.C. 53(b) and the 

test generally articulated under common law is that the 53(b) standard does 

not require proof of irreparable harm. Under the common law preliminary 

injunction test, how often would the Department of Justice be unable to show 

irreparable harm when challenging an unconsummated merger? Please 

identify the conditions under which the Department of Justice could not 

make a showing of irreparable harm. 

Response: 

While courts in DOJ cases adhere to the traditional four-part test for granting 

preliminary injunctions, they have modified that test to ease the government’s 

burden on elements relating to irreparable injury, balancing the equities and the 

public interest – but only if a likelihood of success can first be established.  For 

example, as noted above, in Siemens the court held that irreparable injury may be 

presumed in DOJ cases if the government can show a reasonable probability of 

success.  Other courts have taken a similar approach in DOJ merger cases, see, 

e.g., United States v. Ivaco, Inc., 704 F. Supp. 1409 (W.D. Mich. 1989). 

The most important difference between the FTC and DOJ is the threshold showing 

of success that each agency must make to justify the grant of preliminary relief.  

That difference is highlighted in Siemens where the court contrasted the “serious 

questions” test with a reasonable probability of success.  Judge Brown’s opinion 

in Whole Foods illustrates just how elastic the “serious questions” standard has 

become: 

Section 53(b) preliminary injunctions are meant to be readily available to 

preserve the status quo while the FTC develops its ultimate case, and it is 

quite conceivable that the FTC might need to seek such relief before it has 

settled on the scope of the product or geographic markets implicated by a 

merger.  For example, the FTC may have alternate theories of the merger’s 

anticompetitive harm, depending on inconsistent market definitions.  

While on the merits, the FTC would have to proceed with only one of 

those theories, at this preliminary phase it just has to raise substantial 

doubts about a transaction.  One may have such doubts without knowing 

exactly what arguments will eventually prevail.  FTC v. Whole Foods Mkt., 

Inc., 548 F.3d 1031, 1036 (D.C. Cir. 2008) 

 
(c)  Although the Federal Trade Commission may have a lower burden to obtain 
a preliminary injunction than a private party, is there any court decision that has 
said the Federal Trade Commission has a lower burden to obtain a preliminary 
injunction than the Department of Justice? 
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Response: 

In addition to Siemens (which compares the tests but does not refer to the FTC), 
other cases have emphasized the unique, deferential standard under Section 13(b).  
In FTC v. CCC Holdings Inc., 605 F.Supp.2d 26, 77 n.11 (D.D.C. 2009), the court 
had this to say: 

Defendants take issue with the FTC’s interpretation of the "serious, 

substantial" question standard set forth in Heinz and Whole Foods, 

asserting: "[Y]ou can talk about substantial questions, doubtful questions, 

whatever.... [W]hat those cases say [is that] it simply means nothing other 

than likelihood of success on the merits." Parker, Tr. (2/17 p.m.) at 41:24-

42:3 (Mitchell). While Defendants' statement is literally true, precedents 

irrefutably teach that in this context "likelihood of success on the merits" 

has a less substantial meaning than in other preliminary injunction cases. 

Heinz not only emphasized this point but Whole Foods makes clear that 

Heinz remains good law. The analysis of likelihood of success "measure[s] 

the probability that, after an administrative hearing on the merits, the 

Commission will succeed" in proving that the effect of a merger "may be 

to substantially lessen competition or tend to create a monopoly." (citation 

omitted) (emphasis added). 

 
Moreover, following the Whole Foods decision in 2008, the Commission 
defended what it called the “deferential” standard applied in that case in a letter to 
then-House Judiciary Committee Chairman John Conyers and Ranking Member 
Lamar Smith.  In that letter the FTC expressly contrasted the merger enforcement 
responsibilities of the FTC and DOJ.  A copy is attached. 

 












