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Senator Klobuchar, Senator Lee, and Members of the Subcommittee, thank you for
holding a hearing on this important topic and for giving me the opportunity to testify
before you today.

| am the Director of Strategic Initiatives at the Service Employees International Union
(SEIU). SEIU is the largest healthcare union in the country. Our union represents more
than a million healthcare workers including physicians, nurses, service and
maintenance workers and many other hospital-based employees. | am testifying today
to comment on how concentration in hospitals may impact the wages, benefits, working
conditions of SEIU members as well as millions of other healthcare workers.

Over the last ten years health systems have been consolidating at a brisk pace, with
consolidation particularly acute at the largest health systems. Deloitte estimated that
between 2013 -2018 the average number of hospitals in health systems was stable, but
in the largest systems (those with over 30 hospitals) the average number of hospitals
increased significantly.” In short, among health systems, as in many other parts of the
economy, big firms are getting bigger.

Consider a description from Samuel Hazen, the CEO of HCA Healthcare Inc, the largest
hospital system in the country. Hazen said to investors during his firms’ 2021 Q1
conference call, “We are operating at an all-time high on market share... we're pushing
the overall market share for the company across the 43 domestic markets into the low
27 percent zone, so a very high watermark".? HCA's CFO also told investors that HCA
hospitals were an important part of the fabric of the communities in which they operate
and often one of the biggest employers in the community.®

There is substantial empirical evidence that when employment is concentrated among
fewer firms and workers have fewer employment options it leads to lower wages for
workers. A 2017 study demonstrated that moving from the 25th percentile of
concentrated labor markets to the 75th percentile is associated with a 15-25 percent
decline in wages. Simply put as employer concentration rises, wages fall.*

A 2020 study estimated that more than 10 percent of the US workforce are likely in
labor markets where employer concentration suppressed wages by at least 2 percent.
Furthermore several million workers are in markets where employer concentration
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suppressed wages by at least 5 percent.®> The research on employer concentration in
the hospital industry is consistent with empirical findings about the broader economy.

An American Economic Review article examined the effects of hospital mergers
between 2000 and 2010 on the wages of hospital workers. The study looked at more
than 1,300 hospitals and found that mergers that increased hospital concentration to
high levels reduced the wages of nurses and other healthcare occupations.®

The negative effects of employer concentration are not limited to wages, but also
include benefits and working conditions. A 2021 paper demonstrated that workers in
concentrated labor markets are more likely to experience wage theft, health and safety
code infractions, and other contraventions of labor laws.” | want to emphasize that
excessive employer concentration does not just lead to lower wages and benefits but
also diminishes the quality of life of workers, their families and their communities.

For instance, Pittsburgh is one the most highly concentrated hospital markets in the
country and UPMC the largest health system in the area. Workers at UPMC describe
wages and benefits so low that many workers rely on food stamps and incur medical
debt. Leslie Poston, an administrative assistant described, “UPMC is my employer, my
insurer, and my healthcare provider — not to mention the largest private sector
employer in Pennsylvania. They know how much | make and that I'm thousands of
dollars in debt to the hospital | work at.” Poston and other UPMC workers describe
circumstances where wages and benefits are so low that it creates a need for charity
among the hospital’s employees.?

In spite of the problems caused by labor market concentration, labor market antitrust
litigation against employers is rare. Since 1960 there have been fewer than 100 labor
market cases but over 2,300 product market cases.® Not a single labor market case
brought under Section 2 of the Sherman Act survived summary judgment.'™ This
“litigation gap” is exacerbated by the lack of attention to labor market effects in the
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current Horizontal Merger Guidelines." Indeed, despite decades of increasing
consolidation in the hospital sector there is no record of a hospital merger ever being
blocked based on anti-competitive labor market impacts.

Antitrust regulation has not been an effective bulwark against the negative labor market
effects of employer consolidation. Antitrust laws have weakened dramatically over the
last several decades because courts have reinterpreted antitrust statutes increasingly
narrowly. A defining feature of “modern” antitrust law is a singular focus on the
consumer welfare standard to the exclusion of myriad other forms of harm including
anti-competitive employer concentration and conduct in labor markets.

As Senator Klobuchar pointed out in her book there are notable instances where
antitrust laws protected workers. In the 1960’s African-American doctors brought suit
under the Sherman Act to force staff integration at Chicago hospitals. In 2006, SEIU
brought suit against hospitals for colluding to depress wages for nurses.'? But these are
isolated examples. Much more could be done to expand the available policy tools for
promoting fair and competitive labor markets.

Let me touch on some specific solutions that would address the concerns of workers in
healthcare and other segments of the economy. An important step would be requiring
that all merger reviews include an analysis of labor market impacts. Because there is a
limited history of antitrust labor enforcement it is also important that bright-line
standards are established for anti-competitive consolidation and practices in labor
markets. Additionally, directives prohibiting anti-competitive restraints such as worker
non-compete restrictions and other vertical restraints are important to counteract key
ways that employers abuse their power over workers, exacerbate power imbalances
and further distort competition in labor markets.

Empowering workers lessens the negative labor market impacts of consolidation.
Antitrust enforcement in labor markets need not be an all or nothing endeavour.
Negative labor market effects can be offset by collective bargaining agreements.
Likewise wage boards, sectoral working standards for working conditions, broad-based
bargaining and other labor market supports can attenuate the negative impacts of
employer concentration. But, at this moment, it is important to strengthen antitrust law to
explicitly protect competition in labor markets, through readily available tools including
merger reviews, providing clear causes of action for monopsony, and preventing
employer abuses such as restrictions on workers seeking the best job they can find.

Throughout the Covid-19 pandemic healthcare workers have cared for us. They have
tended our families. They have kept us alive. In communities across the country we
clapped for healthcare workers as they ended their shifts. But they deserve much more
than praise and gratitude. They deserve living wages, good benefits, and safe
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workplaces. Empirical research shows that excessive employer consolidation can
negatively impact wages and working conditions. | hope you will consider strengthening
antitrust applications that have potential to protect workers from exploitation and
abusive employer concentration.



